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EDITORIAL
Esteemed Readers,

This endmost issue of JOTI Journal of 2019 gives us an opportunity to
introspect our activities throughout the year as well as to reset the goal that is
to be achieved in the next twelve months in consonance with the new and
emergent needs.

We are exultant that Hon’ble Shri Justice Ajay Kumar Mittal has assumed

the charge as the 25th Chief Justice of Madhya Pradesh. We look forward to
His Lordship, as Patron of this Academy, for motivating us to reflect in
administration of justice. His Lordship’s keen interest in the Academy will
certainly make the Academy more object-oriented.

We also welcome Hon’ble Shri Justice Sanjay Yadav, as the Judge In-
charge, Judicial Education. His Lordship’s cavernous involvement in the
affairs of the Academy shall be a source of inspiration.

Education and training are vital to the efficiency and overall effectiveness
of any organization. Since the herculean responsibility of exacting justice in
the largest democracy lies in the hands of the justice dispensation system,
judicial education and training becomes imperative for everyone who takes up
this task. With this in mind, the Academy had organized as many as 56
programmes including induction level and in service or continuing education
programmes during the year 2019 for the Judges of the District Judiciary as
well as for other stakeholders of the justice delivery system. In all, more than
1790 Judges of District Judiciary and approximately 550 other stakeholders
viz. Advocates, Prosecution Officers, Presiding Officers of Labour Courts,
Ministerial Staff of District Courts etc. Were imparted training in the year
2019. We have had the pleasure of hosting a diverse set of faculties and
resource persons who with their brilliance and expertise enlightened the
participants. We are extremely grateful to all of them.

By the time this issue reaches your hands, we shall be celebrating the
advent of Year 2020. This change of calendar is a crossroad from where we
may start with new challenges, new strategies and of course, new hopes. One
such challenge that the Academy faces is to conduct induction training for
newly inducted Civil Judges (Junior Division) and Foundation and Advance
courses for newly appointed District Judges (Entry Level) direct from the Bar
and promoted from the Civil Judges, Senior Division.
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The Academy shall be conducting Workshops on diverse range of subjects
at the Academy as well as at regional levels. Two Colloquia shall also be
organized aimed at the functioning of the District & Sessions Judges and
Chief Judicial Magistrates during the year 2020. A Specialized Educational
Programme on recently established Commercial Courts shall also be
conducted in the next year. Furthermore, keeping up with the digital trend, the
Academy shall organize learning programmes through video-conferencing
every month in which the legal topics identified by Judges of the District
Judiciary may be addressed.

The Academy proposes to conduct all the programmes on interactive
lines. We are of the view that all kinds of academic trainings should be
designed in such a manner that makes interaction amongst the participants
invigorating by simulation, group discussion, presentation etc. As these modes
can make the training more participative. Additionally, with little despair, I
would like to highlight that the haughtiness of the judges has become an issue.
This needs to be resolved in an owlish manner. Thus, the Academy wishes to
run a campaign to overcome this judicial arrogance.

It has been rightly said, “To keep the body in good health is a duty...
otherwise we shall not be able to keep the mind strong and clear.” Although
the Academy is equipped with a fitness centre, the participant Judges seldom
use it. The Academy shall strive to focus on the physical and mental health of
the Judges through regular Yoga, meditation and physical exercises.

Lastly, as we are aware, the year 2019, marks the 70th year of the
adoption of our supreme legislation, the Constitution of India. It has been
decided by the Government of India to run an awareness campaign focused on
Citizens’ Duties including Fundamental Duties enshrined in the Constitution

from 26th November, 2019 to 2020. We may join this cause by adhering to
our core duty of serving the people by dispensing quick, qualitative and
inexpensive justice.

We look forward for your kind comments and suggestions for improving
our future issues.

At last, with warm greetings of the upcoming year, hope-fully bringing a
hankering for new achievements, I would like to end this editorial.

Happy New Year!

Ramkumar Choubey
Director
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APPOINTMENT OF HON'BLE MR. JUSTICE
SHARAD ARVIND BOBDE AS CHIEF JUSTICE OF INDIA

Hon'ble Mr. Justice Sharad Arvind Bobde was sworn in as the
47th Chief Justice of India by His Excellency the President of India at
Rashtrapati Bhawan on 18th November, 2019.

His Lordship was born on 24th April, 1956 at Nagpur. His
Lordship passed Higher Secondary School Examination from SFS
School, Nagpur in 1972, obtained Bachelors Degree of Arts from SFS
College in 1975 and Law Degree from Nagpur University in 1978.

His Lordship was enrolled as an Advocate with the Bar Council of Maharashtra on

13th September, 1978 and practiced at the Nagpur Bench of Bombay High Court for over
21 years. His Lordship had also practiced in the Supreme Court of India and was
designated as Senior Advocate in the year 1998.
His Lordship is a keen sports person and has special interest in Tennis and had played
tennis representing University College of Law at the intercollegiate Championship. His
Lordship has also played for Nagpur University in the All India Inter-Universities
Tournament.

His Lordship was elevated to the Bench of Bombay High Court on 29th March,
2000 as Additional Judge and thereafter, as permanent Judge on 29th April 2002.

After rendering more than ten years of valuable services as a Judge in the High Court of
Maharashtra, His Lordship was appointed as the Chief Justice of High Court of Madhya
Pradesh on 16th October, 2012.

His Lordship was elevated as a Judge, Supreme Court of India on 12th April,
2013. His Lordship was appointed as Chief Justice of India and took oath of this highest
office of Indian Judiciary on 18th November, 2019.

We, on behalf of JOTI Journal, wish His Lordship a very happy and successful tenure.



WELCOME TO HON'BLE THE CHIEF JUSTICE
SHRI AJAY KUMAR MITTAL

Hon'ble Shri Justice Ajay Kumar Mittal has been appointed as
the Chief Justice of High Court of Madhya Pradesh.
His Lordship was born on 30th September, 1958 at

Chandigarh in the family of distinguished lawyers. His Lordship's
grandfather Shri Shamair Chand, an eminent jurist of his times was Barrister-at-Law at
Lahore and later at Chandigarh. After obtaining degrees of B.Com (Hons.) from Shri
Ram College of Commerce at the Delhi University in the year 1977 and Law from the
Faculty of Law, Delhi University in the year 1980, was enrolled as an Advocate in
Punjab and Haryana High Court in July 1980 and practiced in Punjab and Haryana High
Court in Constitutional, Civil, Taxation, Company and Service matters. His Lordship
worked for the Department of Income Tax in the Punjab and Haryana High Court for
almost ten years. His Lordship was elevated as Judge of Punjab and Haryana High Court
on 9th January, 2004. His Lordship functioned as Acting Chief Justice of Punjab and
Haryana High Court from 4th May, 2018 to 2nd June, 2018 and also performed the
functions of Executive Chairman of Punjab and Haryana State Legal Services Authority.
His Lordship was appointed as the Chief Justice of High Court of Meghalaya on 28th
May, 2019

On appointment as 25th Chief Justice of Madhya Pradesh High Court, His
Lordship was administered oath of office at Raj Bhavan, Bhopal by the Governor of
Madhya Pradesh on 3rd November, 2019. His Lordship was accorded welcome ovation
on 4th November, 2019 in the Conference Hall of South Block of the High Court of
Madhya Pradesh, Jabalpur.

We on behalf of JOTI Journal wish His Lordship a very happy and successful

tenure.



APPOINTMENT OF HON'BLE SHRI JUSTICE RAVI SHANKAR JHA
AS CHIEF JUSTICE OF PUNJAB AND HARYANA HIGH COURT

Hon'ble Shri Justice Ravi Shankar Jha, who occupied the august
office of the Judge of the High Court of Madhya Pradesh for
approximately fourteen years, has been appointed as the Chief Justice
of Punjab & Haryana High Court.

His Lordship was born on 14th October, 1961. His Lordship
obtained LL.B. degree in 1986 from University Teaching Department

of Rani Durgawati Vishwavidyalaya, Jabalpur. His Lordship initiated practice as junior to
Hon'ble Shri Justic P.P. Naolekar, Judge, Supreme Court of India. His Lordship was
appointed as Government Advocate in the year 1994 and worked in this capacity till
1996. His Lordship was appointed as Deputy Advocate General in the year 1996. His
Lordship was also standing counsel for the High Court of Madhya Pradesh, Bhilai Steel
Plant and Food Corporation of India. His Lordship was designated as Senior Counsel on
26th April, 2003.

His Lordship was appointed as an Additional Judge of the High Court of Madhya
Pradesh on 18th October, 2005 and Permanent Judge on 2nd February, 2007. His
Lordship assumed the charge of Office of Acting Chief Justice of the High Court of M.P.
on 10th June, 2019.

During tenure in the High Court of Madhya Pradesh, His Lordship rendered

invaluable services as Acting Chief Justice, Judge, Chairman/Judge In-charge Judicial
Education, Executive Chairman, Madhya Pradesh State Legal Services Authority and
also Member of various Administrative Committees of the High Court.
His Lordship has been a constant source of inspiration for the Judges of Madhya Pradesh.
His Lordship took keen interest in the academic activities of the Academy and provided
wholesome motivation, support and guidance for diversifying the academic activities of
the Academy. The Academy is deeply indebted for His Lordship's kind support and
benevolent guidance.

His Lordship was accorded farewell ovation on 4th October, 2019 at the High
Court of Madhya Pradesh, Jabalpur.

We on behalf of JOTI Journal, wish His Lordship a very happy and successful
tenure at Punjab and Haryana.



APPOINTMENT OF HON'BLE SHRI JUSTICE JITENDRA KUMAR
MAHESHWARI
AS CHIEF JUSTICE OF ANDHRA PRADESH HIGH COURT

Hon'ble Shri Justice Jitendra Kumar Maheshwari, who
occupied the august office of the Judge of the High Court of Madhya
Pradesh for fourteen years, has been appointed as the Chief Justice of
Andhra Pradesh High Court.

His Lordship was born on 29th June, 1961 and after

completion of education enrolled as an Advocate and practiced in the High Court of
Madhya Pradesh at Gwalior Bench for over 19 years. His Lordship dealt with Civil,
Constitutional, Taxation, Labour, Company, Service and Criminal matters. His Lordship
was a Member of the State Bar Council and Member of Advisory Committee, Mahatma
Gandhi College of Law, Gwalior. His Lordship was standing counsel for M.P. State
Mining Corporation, M.P. Housing Board, State Bank of India and National Seeds
Corporation.

His Lordship was elevated as Additional Judge of the High Court of Madhya
Pradesh on 25th November, 2005 and took oath as permanent Judge on 25th November,
2008.

During His Lordship's tenure in the High Court of Madhya Pradesh, rendered
valuable services as Judge and Member of various Administrative Committees of the
High Court.

His Lordship was accorded farewell ovation on 4th October, 2019 at the High
Court of Madhya Pradesh, Jabalpur.

We on behalf of JOTI Journal, wish His Lordship a happy and successful tenure at
Andhra Pradesh.



TRANSFER OF HON'BLE SHRI JUSTICE VIVEK AGRAWAL
TO ALLAHABAD HIGH COURT

- Hon'ble Shri Justice Vivek Agrawal, who occupied the august

o office of the Judge of the High Court of Madhya Pradesh for

approximately three and half years, has been transferred to the High
Court of Allahabad.

His Lordship was born on 28th June 1967 in Kasganj, Uttar Pradesh. After
completion of education, His Lordship enrolled as an Advocate in August 1992 and
practiced at Civil, Criminal and Constitutional sides.

His Lordship was appointed as Additional Judge of High Court of M.P. on 7th
April, 2016 and Permanent Judge on 17th March, 2018.

During His Lordship's tenure in the High Court of Madhya Pradesh, rendered
valuable services as Judge and Member of various Administrative Committees of the
High Court.

His Lordship was accorded farewell ovation on 15th October, 2019 at Gwalior
Bench of High Court of Madhya Pradesh.

We on behalf of JOTI Journal wish His Lordship a very happy and successful
tenure at Allahabad.

Justice consists not in being neutral between right and
wrong, but in finding out the right and upholding it,
wherever found, against the wrong.

-Theodore Roosevelt




MADHYA PRADESH STATE JUDICIAL ACADEMY,
HIGH COURT OF M.P., JABALPUR

Specialized Educational Programme For Judicial Officers
At State Medico Legal Institute Bhopal 03th To 05th October 2019

Workshop on — Negotiable Instruments Act, 1881
(04.10.2019 & 05.10.2019)



MADHYA PRADESH STATE JUDICIAL ACADEMY,
HIGH COURT OF M.P., JABALPUR

Workshop on — Cyber Laws & Electronic Evidence
(18.10.2019 & 19.10.2019)

o
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Workshop on — Key Issues & Challenges under the Scheduled Castes & Scheduled Tribes
(Prevention of Atrocities) Act, 1989

(19.10.2019 & 20.10.2019)



MADHYA PRADESH STATE JUDICIAL ACADEMY,
HIGH COURT OF M.P., JABALPUR

|
i

Worhop on — Motor Accident Claim cases &
Key Issues Relating to Criminal Revisions
(02.11.2019 & 03.11.2019)

Workshop on — N.D.P.S. Act
(09.11.2019 & 10.11.2019)



MADHYA PRADESH STATE JUDICIAL ACADEMY,
HIGH COURT OF M.P., JABALPUR

S sy

.

Spealised Educational Programme for the
Presiding Officer of Labour Courts
(16.11.2019 & 17.11.2019

P

Workshop on — Key Issues under the Anti-Corruption Laws
(23.11.2019 & 24.11.2019)



MADHYA PRADESH STATE JUDICIAL ACADEMY,

HIGH COURT OF M.P., JABALPUR

Third Phase Induction Course for the newly appointed

Civil Judge Class-II from 2019 Batch

(25.11.2019 to 20.12.2019)



YRT 29 T 30 oA el @ arersl FT EI&T0T
sfafaws, 2012: dnfas Rufa
YT FAR ATH
fSrem va @7 Fgrareder, ar
cifseh fafeRmeT &1 Fers(d Beid g & o 3fAGISier 1 3HPT HAHoT JiFd-JoFd Heg
¥ W GANOIT T giar gl FHel-aelt 3Ry o aRfeufaar & frar Srar & 3R & difsa
& @y fFar srar § 6 3iffaes & fow gamT oer aenter 3rEsa g Sirar gl awnfR¥er A
ST HfSAlg PN LA H W §U STUROMST & I H HaeA HiT §| ¥ ITYRVMT T 19
il & 51 fAASTA F& Hems{d T2 TUMUT R T &1 3T dl TSl HT AR AAIFT W
HARA g S &1 URT 29 UG ORT 30 offdleh 3roRreil & Srefehl T @&ToT fafags, 2012
(vaf®asr gearq ‘3fafAge, 2012) & 3verom fawaes gaa FY 7 g
3fafages, 2012 &r 9RT 29 U9 9RT 30 3H YR g-
URT 29. FIAIT HWET & IR H 3YYRON - g7 hdr Ffad o 5@ AHIT Hr
URT 3, URT 5, URT 7, URT 9 o 3ot fohall 3ToRTer s ahdel IT GOIROT il AT 3HA
el AT el I o T ARANTT fohar o= § a8l Ay =amey a9 ds I8
3YYRUT N {6 0F IfFd o, JUIfedfa, ag rorrer fham &, gsoRoT fham & a1 3aa
FA P YA fhar § 9 dF & sus Awg aifed a1g7 = ar Jrar g
YRT 30. TRIAF AARS g T ITUROT - (1) 37 JRATA & 3refi Ky s
& fov A &, S HGFT AT 3N F MRS AES T v 39eT war
g, T[99y =ararery Ol AETAS e AT fAeTATAT S UUROT S, e 3feged
& U Ig 92 AIied & & fav 9iaeet g & 39 e # e 3oy &
T # INRT Fc7 F TG F 376 W AARAE g2 A& A
(2) 39 9RT & Yol o forw fohelT azg &1 arfed fhar S shaer deft swgr simeem
Sfd fadW Fararery 38 IFAgFd T A W A gl WX faRard i § 3R
had dd gl oI HH! [ACIATAAT HHSIAT FH Ideldl SaRT FAAT gl gl
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TOSAHRIOT - 56 URT H IS AAAS T & Icd IR, g, vy q27 F

AT AR TR a2 #7 faard f&u S 1 wRoT Y B
sfafaaa, 2012 & arefier 3quromat Hr gHfa

S 3TYRUNT I 6T & [adeifieR & AW gidr § O a2 & 3TURUT § o
URT 114 #ARAT @ag Afafaad, 1872 & 31thed ITuRon| oféhd S ITURONT 3TAT9S gl
g 3o¢ fAf & 3TuROT Sgl S1dar § S8 URT 139 Wy foaa afafaad, 1881 & el
39YROT| AfAETH, 2012 H 4RT 29 U9 30 F 37 ITYRUNT 3TAIsh TTET 6T g AT
g A & 3gurmonT g1 3fAAS qarT grafAs a2 g 6 I W ™oy 39RO
A & [ a1eF g STURONAT &7 AR Fepicd I wAATerd Sl & H @l =10

URT 29 9 4RT 30 fFeT Irmrel W arer g 87

URT 29 ¥ & Ig TC ¢ & 38+ el 3uyrom afRfAgA, 2012 $r any 3, 5, 7
AR 9 F R IrTer AR G AfANF gHAA, o AN AR gHA, AfAF AT
Td J&cck olifdleh §HAT & IR T 3eTeh GOROT 3R Tl & IR & A gl § ST shoer:
sffaged T 9rT 4, 6, 8, 10, 17 Td 18 & T &1 AW IJWIef & IR H 9RT 29 Hr
SYYUROT of19] Fel gl gl

URT 3 3R GrT 5 F IR ‘T oAl FHAT AR Toce T ol dieh gl &
et A HRAEIE T URT 30 T ITUROT o] A6 gel aife ifafaga froarr 30
MMRIAF AARS = Hr 3ueAfd &1 waans adr § 3 arr 30 & Tosdawor &
IR ATARAS M & 3N 3R, gfeh, el T2T & A1 R fohel qeg 7 faearw ar
faeara U SIeT &1 HROT @1 FT JIGHUT g SIaih 9RT 3 3R 5 F aRea ‘gau= <
gHOT IR Tk FaU oAl goem & forw fohell off gehR &1 ORISR ATATAH o 3r2ie
3R T AT AT gfeh AT fARATH Xl & HROT leAT 3HTaTH Tel & |

3H YhR STel URT 29 &I ITURCT had ORT 3, 5, 7 3R 9 #H RT3 reid W
] Bl &, AV JHORTYT T URT 29 ] AT @ &, 9 ORT 30 v 3uuRen fAfATa fr
URT 3 3R 5 # IR IORmet 9T o] e BT g, AV IR 9 AL Bledv B

URT 29 TF &RT 30 & 9] gl dr et

URT 29 H Yool ¥ TIYHAH T § CAT Feliad @i & o 3fgera 1 Ao s
& TE ITYROT o] & S & Afher Rufa O 78 &1 afdee & wufde qzw wfid
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el B B, ol URT 29 T IYYUROT o] glcdl &1 URT 30 shael MRS AAES Tl dHr
e AT ¥ 3R sEd AT oY yrafAe gew P @ g e @ §1 3er &
fore, aRT 8% cgor gfavy fafazga, 1961 7 &t 38 YR & IUYROT H Yadl g S 39
JPR §-
8F. FS AW A WId FT AN -
S8 @IS ehfdd ORI 3 & N HIS Ggol ofl AT Ggol T oAl gHRA el o
foT ar arT 4 & 3tfT ggs A & faw ST fhar Srar & g 3%
TIfed el T AR 38 W gl fF 39 37 anu3it & 31l 1S 3(awrer o18r
forar &1
3 gIaue # oY HAIFT A IJAANFT A & d1g 3TUROT A & YraereT § Afovet
AN Felleh 3o ~a g & qO01 No o —Aeseid gR FAN favg #e, (1994) Svadt
(FaAfe®) (qofdis) # gfddried fhar § fo 4RT 8% 1 LU deh Ul § I aiid &Il ¢ o
AfAGFT FT URT 3 Td 4 AMAATH, 1961 & Rl & IRT fRar 7147 &, A g6 FROT
IRIAS AR, ST AW & gch Hifdd Fad H ATHAANSTT 9 @dT g, 98 FACT gl gidm gl
ONT 8% & URT 2 & aftia ggar i aRemsT & qrr geer =ifgul
T YR URT 8% ggof ufave 3fafaga, 1961 & & 718 359 3TuRoT W Iar ¢
St ogrT 29 JfafawA, 2012 & @AW &, d9 o 3¢ ~A¥TSed R FAR & iR
RIS W IRfAS 2T A TAOIT A T HR BT & Sif 8RT 8% HI 3YUROT & HROT
HATCT o181 gIar &l 39 Afts ufa & Aneds o 9 Y Ig Fgr 31 IFhar ¢ F grafas
azat T AT HR T AFRIAISTT W EaT &
sageSeid A9l 31 IRY favwg wee e HAFRISE, 2018 #IFRVAST 3393, H a1
3 AT A Ig gauiied fhar § fe arr 29 sfRfags, 2012 A 3T & Owg
3UUROT fRYeT FEl § dfcsh TSN g T§ STURUM o« o] 8l & o AATT TUHT:
TafAs a2 TWd & # @AY @ Jar gl 39 @9y # Qv &1 W wAE 17
JaelaT gl
URfAS deal # HaUYH 36 oY H sy o arfge f& Far Afsq gear & @7
ST AT AT A? A7 Tl & FAHG ST T 31 41 18 a¥ I 36 A A2
FIIIESEId AT T GaRT 3i. ASferar fvg ¥ee, vaAdidl agel), CHTEHN 2017 werdt
3457, & 3ER GrT 02 (1)(3N), AfATH, 2012 & TR Foeh’ & aead 38§h difds
I 5 A% AGRES I F & 18 a¥ d HT 3G H hidd dloleh Hr aRemT
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30 &1 Y & AR & a1 oY i gAd A & fAv & 918 wney W) RAER wen
EUy

3 UPR AT & foIv g 3aeTd g foh 37 SUYRUMST &I ofd TAT Ugel
IAAST Fr e W TR W 3R I8 @ F Far 39T 3 waf@Ee gz v &
few &, 3% 9re fA0Tg & 3UURUT 1 3ooE W gV W oA F IR H Ioog |

A & HR & T
URT 30 (2) & Ig TOse ¢ & IMAYFT F1 JFaged Tcg N Ig JANOT ALl
giar & fF 39Uy FIRG e #H O3FH WU Aae Bfa J& A T arr 30,
sfafFTw, 2012 1 3uURT A TRT WA F AR FFAgFd T § W TR H g g
YT UG 3ol BIAT & b AT URT 29 HT 3UYRUT F WA ol AR T s TR FT gl
ART STafh URT 29 F 9RT 30 (2), & AW HIS GaUT 787 ge
¢RT 30 Fr 3guRenm AfafETd fr e 7, 9, 11, 13, 15, 16, Ta 18 & afotd Rt
TX o] Bl , T 3 3R 5 #F afenfa 3Rt W Ay A e §
gRT 3 H gRAT gaea e gHeT FT €5 URT 4 F v A YITYU 5T YhR §:-
URT 4. T3 AfTF gHeT & AT &3 - ST FS WA AN gHAT FLIM, I8 Qe H
¥ frdr wifd & @REE @, fS@ar 3af® c@ a¥ & 7 & 7g0 gl fheqg o
3TTolael HRTEE oeh T g1 Fehall, Gfscl faar Srwam 3R AT & o dselrar gham|
YRT 5 # IR TReck YA offaieh gl T &3 ORT 6 # §, S TGt 38§ YR

URT 6. T FAAA AfNF gHA F AT &3 - SN HIS, TEA JaAUT AT gHAT HM

96 HOR HREW ¥ GHH 3a® & a¥ § w&@ &7 A gl fheq S 3mehas

SR, ST JfATT 38 gidd & AV Yol Sitasieplel & folv SR §rem, T

T g wal, Sfsa fram Suem 3R S @ St R gem a@r Ay & dfsd R

SITUAT |

3g YR OT 3 3R 5 F Fiora 3wt & &3 3k arT 7 3w 9 7 Ifvta arowre
@1 8 g3 JfAfATsE & AV ot § AH¥F § T W arr 30 9 g § oHA @se
A FFdgdd Heg ¥ 9 TR & &l W F HfO® iR I9qYy v ITUROT &
YTl €T 29 H THTUT X & T, Ueh TTHTST TATdT Ifdd $r aig o & ar,
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IFTGFd TEE T W TR HT & glall WY, Ulg URT 29 & FY URT 30 (2) T g H1S
graere o T SST I gl 37, URT 29 Fr ITUROT H WAAE a2 TUT & I & a6
HAGFT W S WSl & AR BT &, 9 NOEHEAS H gaoar & &” H A g
IiFAGFd HeE § W F &N H glall =10

sg& faRed =areseia aav e fAwg & IH RATTT 939 2015 (2) IRFIHN
(FfAser) 320 (va9t) & g wfaufed fFar r & &5 a5 Tafig RN § & ey
3aITh P TLETH g ¢ 3R Jg ot Turia (Y § & S@r o srufeags @ g aar
AR I ~ARfgd # dg Ad AT MgT AT 3aTEH o e H &l
T AT & Fa G ot ¥ 3TURONT o197 gt &2

SqITSed &6 P [N fAwg Uedeod @G 3% edeed 9Wle Jigq, 2017 (1)
vvsTS (TEH}) (ACeliAE) 10: THTSHIY 2017 THET 630, H AT 3T #RATeld o A
F FAAT UereT i o SN AT gafta e 3 Aed & e ik 59 Aeer #
AT Faled ~aed o Jg JfAfefaa fear & 3wg =amen 3 [ &1 e aeror
Yl o AT 1 AT FHST S1em § S« T fh IORIY YA & g1 ST, R HAY
aRT 29 AT, 2012 & grauET @ TR & ST foram

38 YR AAT Falod T & 39d ¥ R [GaR & d 57 AA H STATS
% TR WX & URT 29 T IYUROT fFUR & el ART AR 56 ~ageseid § ALfede od §v
¢RT 30 T 3TYROT #Y faar & off Jrer arfgu]

39 A H AT daled «I&ed o SHAd & foked fohar, St 3/9de Tasg
gRFEafadt # & frar Srar § 3R 39 JAd oRED & " URT 29 T 3TYR0T H FER
H o A A 3T AL AT 3T d2A & FohRr H Ig WAT &I § Hgl oI bl § b
STATAT & T W AT 9RT 29 3R 4RT 30 T 3TYRUNT €A1 H IW@T d1gC|
fafaer
1. =eSed fBq f@F s fAvg ®e HiT A d, AETTHN (2015) A 1343 () &

AHS H HAFeFd 5 @ 6 a¥ & AW FI IS B F el of T HAGFA

S 3GHT rgSrAr AR 3@hr & IaR & A 3R 3@ golr 9T IoT I@T AT| ST

dzar & g # 4RT 30 AMEIH, 2012 & dEgd I§ IUUROT o I35 TR fRaAr

AT AT AR AT F AT AR HHGFT B URT 8 F Agd AR AT AT

JaAA offfTh gFHeT TATOIT & ATAT AT AT| ST ATHS H TAAF & OURT 164

CU.H. & HYA M d@eag A€ R v A gfe ggaura AR & FER
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HFAFET o A AT W, TG H 38h HUA oGEG 7 el P DS il FoAd
Tel HATAT 1T

-3l HTAGFT IRMAF TR R & IRIAF FoT:RAfT 1 378779 $7 987 @A g
3eHTST ST HFT FAT & dfhed I T2 RfAs TR W Avifa =87 e s @a §1 2
d¥g gt ugl # 3ok gaT §AdT H ART & W o & dg JUraN W g
foRrepd e o7 Fhd €| 30 @6Y # =Ogesed Fav g fAwg v e RATTT
g3 (galee) aciieheid &

URT 30 & T8 AAGFd W A ¥R giaT ¢ & 98 Ig TAMOIT X o 3l IToRIDR
7o1:-Feufa s Y| 3§ Ty 7 390 ~ugesed o9R &g 3deiead gl

FATSSId R A1 ST fawg &T % AFRIE 2018 HIHRTers 4271, 1Fa
Feg FTeg & A gfauried fRar war & 6 geit & Aty "weer & ue o uge
faare g3m o1 5@ Gy & qfSe garg @l @ | gear F FAT AT 3qH
IRAR & TGEAT & ATT 09T H 39T AT, T d2T 37 §91d aief o g fear
ur| AfSwa 8T § Affiw gACT SR AT giar ATl 3Med & HUsi W ¥ad a1 I &
P15 A A8 9 I A, 07 F YRT 29 FH 3UYURUT Wisd g1 AT AT
RS GFAIH fawg ¥Ce; 2017 HHRVel 946 (A.a) AT Fe0 AT S
AHS H TN AT gHET H 3T AT AT & [aFg GRT 29 I 3TUROT o
a5 A 0 HAGFd A goger a1 IRTYS=T @y § @fisd @ fHar an s
3UYROT ¥ aQviafe 1 FAST g grar aram| [oT ToT 27 idcihad gl

6. eSS 87 FAN T favg wc it fAfFFH 2017 FHRTAS 4066
RfFFH e Y, & AAS H 5 iy 3aash & WY HAIF o TR ool
GHAT Gahlel & 3TeX IR fhaT AUT| aTel T&TT IHARRY & FHET I o G wea
9ar$ o 3R ar qf & "geaA' f gar$ &A1 s AT Agcaqut FE A I A
HAIFT & faFg TR olfdleh gl dhr 3TUROT URT 29, HAAIAA, 2012 F Tgd off
TS| g¥H g gfddes #d 17 e & Rele ords & #@em amm Aoy =@wor 10
JTAHAT gl

SAITSEd Q¥ Alger favg ¥ 3% dve Famel, 2016 HIHRTAS 5091, FAdhedl I
SR, & HIAA H HAIFT R FIET & IR R 3 & SISt & 3R § i
3097 el TS G AT R 29 HfAfAAA, 2012 FY ITYROM & 7G| AT o 11
AR AT gl
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10.

11.

12.

~OIIeSeid GeRY fAwg ¥ 2018 &RV 4226 & AgrT ITT FgIFAE F AHA
# 7 aifg ghl & WY HAFFT W AR gHT HIRA A 3R 3HH geaT &
3fdeT & HPAgEd & AT BT 7 e AfEAT X 3recier T H FET oA
HIAGF 3Tl THIM C@A T AT I I7 AT AR 38 H @G alveqor 7 o
IRelleT TR G & d2T TWER U A gqe TG g3 ATl HgET
IR ATATAR 3T AT 3TYROT off 75 A 58 Gizd el & JfogFa 3ol
IET a1l foTr TROT 102, 104 TF 105 Gcilhard gl

FARSSId A FART dcar favg Ve IHiF fRfFH#, 2017 HRvas 3168, fAfFHa
Feq Fgreg § Ag viauied far o § % iffged & fOwg aued med &
TV AR el IR AT oiffis e FIRT e &1 fRAT AT| 38T F el
3R @ 3T IaTg e H goxd oAbl | B AT 3T IJAYerT & fawg wea &t
qoieT R UST | IoFd Iram I FHEHT 36 & sols A ¥ AT g3ml e 7
avt 3raaeh Y| URT 29 & IYURON o 7§ T AHfAGerd 1 AWATE 3R AR TS
ESed Hega gl 3% aiErg Awg VT it IaH, 2019 HIHRCAS 1235, MgTet
3T ST, & AFAA H 11 99T HET & T 386 Udr gany e gHer e
1 ITAAET A1) e 3N IHHT AT o WEF &1 ST B & IS g wlg! AT
aRT 29 3R 30 IRAATA A ITURONT & 7| QWA 3T A TS|

SARIESeSd R 9g fawg vawidt Redfl 2019 vaaig? e el 7802, & AT
# JAYFT & faFg URT 29 HT 3UURCT of TS| ‘TN olfdleh gHT TATOIT I
|

AREESSd A&7 R dAT fawg T e RFFEH qife® Fda 33/17 AR
Refi# 21.02.2019, RFFH 3o ~rAITT, & AHAS H IJAYFT & 9%, JaTEh 3MMgd
@l S Thol & dlg 31 W A STl A o S 3R 38 W AN gH HIRT A &
HFAET A1 3T o GEAR & "ear s AR AFAGeFT & carr @ A o 4 Ewt
W AT gHem FIRT FT SdAT| 3Ed & AF0T, S 3R Ty FH IR I,
3ogiel o e & giSe &I shad TRIAT UWE Ed & WR W & Gl AHRIT &l
3T JHANOIT 6T HcAl| e & husl I YU I a1 HTAIFT URT 29 3R 30
$ ITUROMT W@ied e F 3% @1 Qviafe 3T as 13|

321



13.

14.

SAITSCd ¥ HiF CAH.GY. %G TR JHINAR, 2016 & §e (TAH) 1248, F HAIHA
H Ay Fararedier & FHeT ORT 302, 511, 450 U9 354 ATE.H. U9 9RT 18 3ifafaas,
2012 T AFAET g7 g FhAT AT fIAY SRR F TEUChdT B AT
QETH e /9 e & fav dfer @ar 3ae AR fafas, 2012 &1 &5
Y G FoAT ATl Yg Hiadried AT T fh SI€er @ FeAd IR i
A AT g SWT ST Fehal AT T 3MARI, 2012 1 S 3R ™A gar & ar
oTEt| 3fAAeT oF Slere # =arrery & Jfe & g, v A a2

39 ~gIeSeid ¥ I8 ARG forar ST @har & fF 99w =amameder & 3ifdger o
U Bl F dIG IHIYLT H P g AMAAT ST uWRT T RfATH Ry
JeIdT § T sTal §odT gl

sageSeid @ fwg fée e va.4l, 2015 LIRS (VAN 157 (vIH)) &
A # ar FRAFTA F URT 164 TH.H. & FUAT H AT & IR H Rremsma
q| gg gfauried far a1 & g1 ST HT 39GNT TR & qHT qite a1 T &
32T ¥ fRIT ST @FdT gl AT & TR W ST HUAT HT 39ART 3RIT J6l AL
T

SH YR AT & THET SHARI & THT I URT 164 CH.H. & Sl Hl ATUR

SelE a% T od § 99 38 Afte fufa @ care & @ @R & s qaadt suat &
v fENedr & FueT i qie ar s & v fFar o awhdr B

39HeX

YRT 29 U9 30 IAFIH, 2012 FT 3UYROMT 319w &1 I 3BIST IRMASF azg

T & &aT § df ¥ 3YURUIT AT 3fard giar §1 9RT 29 T ITUROM, 9RT 3,5, 7 TF 9
sfafeas, 2012 7 afoid 3oRral Td 3 gRROT Td YAeA & HWET & R H AF] gl g,
HRASTA & AY HRUT W o6 F7ET glal §, g6 GRT 30 I IYURVN URT 3 TG 5 H Fioid
HRTET 3R 3% G Td GORUT & HWET & refar Jffasd # dsohg A 3oRrel w
] BT &1 51 3TURUM3T & Wl T AR YFaged Heg & W FR H gial g1 STHAEA &
TR W AT I 3YUROMT €477 H T@eAT gy &1
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PART - I
NOTES ON IMPORTANT JUDGMENTS

*263. ACCOMMODATION CONTROL ACT, 1961 (M.P.) — Section 12 (1) (c) and (f)

264.

(i)

(ii)

Denial of title — Pleadings in the written statement denying the ownership of
plaintiff — Sufficient for eviction under Section 12 (1) (c).

Insertion of the ground of bonafide requirement through amendment — Can be
allowed during the pendency of suit — Section 12 (1) does not rule out induction of
additional ground after the institution of suit [Chhotelal v. Akbarali and another, 1982
MPLJ 754 (FB) relied on]

T faEer afRfAaEs, 1961 (F.9.) - 4RI 12 (1) (c) wF (f)

(i)

(i)

TIcd { §HR - AT & FWiAcd § FPR/TS A gC AT Pt 7 3ifdaaet - ar
12 (1) @) & 3T STshas/de@er & forw qaied|

TAMYT & ATEIH T TGIdh AThdl & AR HI TfFATIT FEAT - a6 & dfead
WA AT & o FEAN § - URT 12 (1) 9 F g F A dfafRed R @
AT A T SHR I8 Al &l [BRRerer 3. JFawael va I+, 1982 vHG v
754 (07 95) 37aeiied]

Young Birds v. Bhagwandas
Judgment dated 28.02.2018 passed by the High Court of Madhya Pradesh (Indore
Bench) in F.A. No.79 of 2012, reported in 2019 (3) MPLJ 223

CIVIL PROCEDURE CODE, 1908 — Section 96, Order 9 Rule 13 and Order 43 Rule 1
LIMITATION ACT, 1963 — Section 5

(i)

(ii)

Ex-parte decree; remedy as to — Defendant can either file an application to set aside
the decree before trial Court or file regular appeal from the decree — Even if
application for setting aside ex-parte decree is dismissed, regular appeal can still be
filed to challenge ex-parte decree on merits — Defendant cannot be deprived of
statutory right of appeal merely on the ground that the application filed by him has
been dismissed.

Condonation of delay — Defendant should not be deprived of the statutory right of
appeal in challenging the decree on merits — Time spent in pursuing the remedy
under Order 9 CPC generally be condoned in filing the first appeal — It may only
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be declined if the defendant has adopted dilatory tactics or where there is lack of
bonafide in pursuing the two remedies consecutively.

Rafaer uftrar afear, 1908 — 4T 96, 3mer 9 fAww 13 va 3mger 43 fAw# 1

afRdi#AT arfafags, 1963 — amT 5

() TH gENT TS & HaY H 3qAR - Siaaidr a1 dr [SuRor =aey & §HaT g8 Sl
I IR [T ST & G 7 3HMdeeT YE&dd Y Tehdl § AT 50 ST @ AAfda il
TEJT A Tehcl & — T & Th 9afg 3l 3aed fhU Sl o1 3iTdest 3dishR &
feam arar g v weliyr f3shr & aqurely W gl &t o forw e aw off geqa & S
TR & — AT, 30 SIRT TEGA 39 e H NPT AT & YR R I
& dfafge 3R & 9 8 fomar ST ashdr Bl

(i) oo 1 3uAYOr — gfdardy &1 f3hr & U W gHldr & F Il & dfafee
3SR ¥ afag 7 fRar S afde - fafde uishar |@fgar & 3w 9 f@g# 13 &
et 3UUR UIed A H oFd AT T¥H Ide B qedfd A @R 39Ald
(&7HT) X fear S @ifgu - S8 Faa gl Far far S anfge a9 gfdardr | fooe
HIRA A HT IOEAT ATATS 8 3HUAT STET 51 Gl START HT FHAGTHAR TIed HaA 7
HEIeAT I AT gl

Bhivchandra Shankar More v. Balu Gangaram More and ors.

Judgment dated 07.05.2019 passed by the Supreme Court in Civil Appeal No. 4669 of

2019, reported in (2019) 6 SCC 387

Relevant extracts from the judgment:
A conjoint reading of Order 9 Rule 13 CPC and section 96(2) CPC indicates that the defendant

who suffered an ex-parte decree has two remedies:-
(i) either to file an application under Order 9 Rule 13 CPC to set aside the ex-parte
decree to satisfy the court that summons were not duly served or those served, he
was prevented by “sufficient cause” from appearing in the court when the suit was
called for hearing;
(i) to file a regular appeal from the original decree to the first appellate court and
challenge the ex-parte decree on merits.
It is to be pointed out that the scope of Order 9 Rule 13 CPC and section 96(2) CPC are entirely
different. In an application filed under Order 9 Rule 13 CPC, the Court has to see whether the summons
were duly served or not or whether the defendant was prevented by any “sufficient cause” from appearing
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when the suit was called for hearing. If the Court is satisfied that the defendant was not duly served
or that he was prevented for “sufficient cause”, the court may set aside the ex-parte decree and
restore the suit to its original position.

In terms of section 96(2) CPC, the appeal lies from an original decree passed ex-parte. In the
regular appeal filed under section 96(2) CPC, the appellate court has wide jurisdiction to go into the
merits of the decree.

The scope of enquiry under two provisions is entirely different. Merely because the defendant
pursued the remedy under Order 9 Rule 13 CPC, it does not prohibit the defendant from filing the
appeal if his application under Order 9 Rule 13 CPC is dismissed. The right of appeal under section
96(2) CPC is a statutory right and the defendant cannot be deprived of the statutory right of appeal
merely on the ground that the application filed by him under Order 9 Rule 13 CPC has been
dismissed.

In Bhanu Kumar Jain v. Archana Kumar and another, (2005) 1 SCC 787, the Supreme Court
considered the question whether the first appeal was maintainable despite the fact that an
application under Order 9 Rule 13 CPC was filed and dismissed. Observing that the right of appeal
is a statutory right and that the litigant cannot be deprived of such right, in paras (36) and (38), it was
held as under:-

“36. ... A right to question the correctness of the decree in a first appeal is a
statutory right. Such a right shall not be curtailed nor shall any embargo be
fixed thereupon unless the statute expressly or by necessary implication says
S0. [See Deepal Girishbhai Soni and others v. United India Insurance Co. Ltd.,
(2004) 5 SCC 385 and Chandravathi P.K. and others v. C.K. Saji and others, (2004)
38CC 734).”
X X X

“38. The dichotomy, in our opinion, can be resolved by holding that
whereas the defendant would not be permitted to raise a contention as
regards the correctness or otherwise of the order posting the suit for ex-
parte hearing by the trial court and/or existence of a sufficient case for non-
appearance of the defendant before it, it would be open to him to argue in
the first appeal filed by him under Section 96(2) of the Code on the merits
of the suit so as to enable him to contend that the materials brought on
record by the plaintiffs were not sufficient for passing a decree in his favour
or the suit was otherwise not maintainable. Lack of jurisdiction of the court
can also be a possible plea in such an appeal. We, however, agree with Mr
Chaudhari that the “Explanation” appended to Order 9 Rule 13 of the Code
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shall receive a strict construction as was held by this Court in Rani Choudhury
v. Lt. Col. Suraj Jit Choudhary, (1982) 2 SCC 596, P. Kiran Kumar v. A.S. Khadar
and others, (2002) 5 SCC 161 and Shyam Sundar Sarma v. Pannalal Jaiswal and
others, (2005) 1 SCC 436.”

After referring to its own judgment in Jotiba Limbaji Kanashenavar v. Ramappa Jotiba
Kanashenavar, 1937 Vol. XL Bom. Law Reporter 957, the High Court held that after the appeal from the
order of the lower court refusing to set aside the ex-parte decree, the defendant may think of applying
to the High Court in revision and in that process, considerable time might be lost. After referring to
other judgments, in the impugned judgment, the High Court held as under:-

“... An unscrupulous defendant may file the application under Order 9 Rule
13 CPC and carry the order to the highest forum irrespective of the merit in it
and thereafter still file appeal against the decree. Considerable time would be
lost for the plaintiff in that case. Every provision under the law of procedure is
aimed at justness, fairness and full opportunity of hearing to the parties to the
court proceedings. It caters to every conceivable situation. But at the same
time, the law expects a litigant to be straight, honest and fair. The two remedies
provided against ex-parte decree are in respect of two different situations and
are expected to be resorted to only if the facts of the situation are available to a
litigant. The remedies provided as simultaneous and cannot be converted into
consecutive remedies.”

The above observation of the High Court that “the remedies provided as simultaneous and
cannot be converted into consecutive remedies” cannot be applied in a rigid manner and as a
straitjacket formula. It has to be considered depending on the facts and circumstances of each case
and whether the defendant in pursuing the remedy consecutively has adopted dilatory tactics. Only
in cases where the defendant has adopted dilatory tactics or where there is lack of bonafide in
pursuing the two remedies consecutively, the court may decline to condone the delay in filing the
first appeal. If the court refuses to condone the delay in the time spent in pursuing the remedy under
Order 9 Rule 13 CPC, the defendant would be deprived of the statutory right of appeal in challenging
the decree on merits.

It is a fairly well settled law that “sufficient cause” should be given liberal construction so as to
advance sustainable justice when there is no inaction, no negligence or want of bonafide could be
imputable to the appellant. After referring to various judgments, in B. Madhuri Goud v. B. Damodar
Reddy, (2012) 12 SCC 693, this Court held as under:-
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“The expression “sufficient cause” used in section 5 of the Limitation Act, 1963
and other statutes is elastic enough to enable the courts to apply the law in a
meaningful manner which serves the ends of justice. No hard-and-fast rule has
been or can be laid down for deciding the applications for condonation of delay
but over the years courts have repeatedly observed that a liberal approach
needs to be adopted in such matters so that substantive rights of the parties
are not defeated only on the ground of delay.”

Observing that the rules of limitation are not meant to destroy the rights of the parties, in N.
Balakrishnan v. M. Krishnamurthy, (1998) 7 SCC 123, this Court held as under:-

“Rules of limitation are not meant to destroy the rights of parties. They are
meant to see that parties do not resort to dilatory tactics, but seek their remedy
promptly. The object of providing a legal remedy is to repair the damage
caused by reason of legal injury. The law of limitation fixes a lifespan for such
legal remedy for the redress of the legal injury so suffered. Time is precious
and wasted time would never revisit. During the efflux of time, newer causes
would sprout up necessitating newer persons to seek legal remedy by
approaching the courts. So a lifespan must be fixed for each remedy.
Unending period for launching the remedy may lead to unending uncertainty
and consequential anarchy. The law of limitation is thus founded on public
policy. It is enshrined in the maxim interest reipublicae up sit finis litium (it is for
the general welfare that a period be put to litigation). Rules of limitation are not
meant to destroy the rights of the parties. They are meant to see that parties
do not resort to dilatory tactics but seek their remedy promptly. The idea is that
every legal remedy must be kept alive for a legislatively fixed period of time.”

As pointed out earlier, an appeal under section 96 CPC is a statutory right. Generally, delays in
preferring appeals are required to be condoned, in the interest of justice, where there is no gross
negligence or deliberate inaction or lack of bonafide is imputable to the party seeking condonation of
delay.

265. CIVIL PROCEDURE CODE, 1908 — Order 1 Rule 10
Impleadment of daughters as necessary parties — Suit for partition of ancestral property
on death of their parents — Property devolved upon sons on execution of Will by parents
— Due execution of Will yet to be proved — Held, if due execution of Will is not proved,
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daughters shall be entitled for share in properties being Class-I heirs — Daughters being
necessary parties, ought to be impleaded.

Rafaer uftrar afear, 1908 — 3maer 1 s 10

qiIdl @1 AT UEHR &k &Y H Gl — 3ol ATC-UAT H Hog W Ugeh Fdfcd &
faameiel &g atg — AT ganr fAsafed aEad & FRoT Fufed IEF 7 FAEIAT £ -
T F AL Ases 3l d6 @fed Ad g - ARy, afy siEa w1 aEEe
frsares @fdd it @ar & & gl @t | @ SeRer @9 & A dufed i 3 &

gheR g — gl 1 ITavTF YaTHhR gled & oAld TS foham S =gl

Shailndra Kumar Jain and others v. Maya Prakash Jain and others

Judgment dated 09.04.2019 passed by the Supreme Court in Civil Appeal No. 3587 of

2019, reported in AIR 2019 SC 1900
Relevant extracts from the judgment:

On the death of the father and mother, if they died intestate, then under the principles of the
Hindu Succession Act, every Class-I heir including the daughters, would be entitled to a share in the
property left behind by their parents. It is precisely on this count that the applicant Srikanta Jain
claims to be entitled to have a share in the properties which were allocated to Amba Prasad Jain and
Smt. Devi Jain. The partition effected pursuant to decree in 1966 suit cannot, in any way, disentitle
her from claiming a share in the properties of her father and mother. In the aforesaid premises,
Srikanta Jain was definitely a necessary and proper party to be impleaded in the subsequent suit
which was filed by Maya Prakash Jain.

It was, however, contended by learned Senior Advocate appearing for Respondent No.1 that
the father and the mother, namely, Amba Prasad Jain and Smt. Devi Jain had left behind Wills under
which their properties had devolved upon the sons exclusively. The due execution of the Wills is yet
to the proved by the Respondents. If the Wills are not proved, the daughters would be entitled to a
share in the properties, being Class-| heirs. The daughters are, therefore, necessary parties to the
proceedings. In the present case, if the Wills so propounded are proved, they will chart a course of
succession other than the normal mode of succession and to the prejudice of the daughters. In such
an action or proceeding, the daughters being Class-| heirs are necessary and proper parties and are
required to be impleaded.

266. CIVIL PROCEDURE CODE, 1908 — Order 1 Rule 10 and Order 9 Rule 13
HINDU MARRIAGE ACT, 1955 — Section 13
Matrimonial dispute — Ex-parte decree for dissolution of marriage
passed in favour of husband - After expiry of period of appeal,
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husband remarried — First wife filed application to set aside ex-parte decree which was
dismissed — Appeal under Order 43 Rule 1(d) preferred by first wife without impleading
second wife — Appellate Court while setting aside ex-parte decree, directed husband to
live with both the wives — Held, such an order is legally unsustainable because it was
passed without noticing and hearing the second wife, who is also affected.

afae ufsrar wfedr, 1908 - 3meer 1 fA4# 10 va 3meer 9 A4+ 13

foeg Fare arfafaws, 1955 - emr 13

darfeer faare - afa & qa7 # faaw fa<oe & we valy 3mafta oika $r 71 - 3rder 3Efar &
3T & g il o qAfdarg R - gus geel o Ueh el ATt @1 aTed e g e
T T S WISt 81 91T - YA Geall SaRT efdc Teadl o TSI T for 3meer 43 fozar
1(H)$mmmﬁﬁ-mwﬁwmﬁumaﬁmmyqﬁ
I glaAt gfceTal o AT Tga1 T MG e - ARG, 58 gor & 3meer faftre §9 & sReofia g
Fifeh g SfdiIa Teall T FaraT T Tott aem 38 o Tortr ariker fomam aram &, forady g off g
g

Karuna Kansal v. Hemant Kansal and anr.
Judgment dated 09.05.2019 passed by the Supreme Court in Civil Appeal No. 4847 of
2019, reported in AIR 2019 SC 2341

Relevant extracts from the judgment:

The appellant herein is the second wife of respondent No.1 (husband). It is the case of the
appellant that after passing of the ex-parte decree for dissolution of marriage of respondent No.1 with
respondent No. 2 and expiry of period of limitation for filing appeal, respondent No.1(husband)
entered into matrimony with her (appellant). On the other hand, respondent No. 2 (first wife of
respondent No.1) filed the aforesaid appeal of which the appellant had no knowledge, but the fact of
respondent No.1 having married the appellant was indeed stated before the High Court. However,
when respondent No.1 stated that she was having no problem with the appellant, the High Court set
aside the ex-parte decree passed on 23.08.2003 in C.S. No.09-A of 2002 and directed that, “the
parties shall live together as husband and wife.” The appellant herein (second wife of respondent
No.1), on coming to know of the aforesaid order dated 09.08.2011 passed by the Single Judge of the
High Court in M.A. No.709/2005, filed review petition (R.P. No.48 of 2014) before the High Court.
The Division Bench of the High Court, by order dated 17.10.2014, dismissed the said review petition.
Challenging both the orders, the appellant has filed the present appeals by way of special leave in
this Court.

On perusal of the impugned order dated 09.08.2011, we find that the High
Court, even after taking note of the factum of the marriage of the appellant with
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respondent No.1, has not adverted to the consequences thereof and has given such directions,

which may not be capable of due performance.

In such a situation, where the impugned order was passed without hearing the appellant and

not issuing any notice of the appeal to her and yet giving such directions, which may not be capable

of being carried out, the impugned order, in our view, is wholly without jurisdiction and legally
unsustainable and it has to be set aside on this short ground alone.

267. CIVIL PROCEDURE CODE, 1908 — Order 2 Rule 2
LIMITATION ACT, 1963 — Article 109

(i)

(ii)

Bar to suit — Whether different periods of limitation for challenging two different
sale deeds would constitute two different causes of action? Held, No.

Plaintiff’s father executed two different sale deeds in favour of defendant’s
predecessor one? The first one on 21.01.1959 and the second one on 11.02.1959 —
Plaintiffs challenged first sale deed in 1963 — Suit dismissed and attained finality —
Second sale deed was challenged in 1970 — Held, period of limitation for second
suit, though commenced from 11.02.1959 and is 12 years, yet plaintiffs ought to
have included second sale deed in first suit.

fafaer ufthar |, 1908 - 3meer 2 A 2
aREtT srfefaa, 1963 - 3reTe=da 109

@)

(i)

ale T gotel — T & fee Tasha Tl &t Yaitel &ot o Tore fieeT aReaT sref 2T ftest are-
geh ISl il 87 TATALTR, TET|

areY & T o gfdarer & qaifeery & gar & el e fashe faera fasurfed e - veh feeien
21.01.1959 T AT g f&aATeh 11.02.1959 T - ATEY o J2e fasha faera I 1963 # Falch &F -
ae @it fomam aram 3R oot 3ifaa g genr o - efada fassa faera &1 a¥ 1970 7 gt &
IS - AfRAIRE, gfaciiar are & IREAT Frer T 11.02.1959 F Tel+AT TR T 3R 12
av §, TR ATy 1 gfac fasha faera @1y arg 7 afFafad st @fge an

Pramod Kumar and anr. v. Zalak Singh and ors.
Judgment dated 10.05.2019 passed by the Supreme Court in Civil Appeal No. 1055 of
2019, reported in AIR 2019 SC 2465

Relevant extracts from the judgment:

Let us first consider the argument of the learned counsel for the respondent

that under Article 109 of the Limitation Act, the period of limitation commences

from the date of possession obtained by alienee, and therefore, the cause of
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action for the second suit, in respect of the sale deed dated 21.02.1959, would be different from the
earlier suit, as in respect of the sale deed of an earlier date, it would have a different period of
limitation. We are of the view that, the period of limitation under Article 109 is different from the
period of limitation in respect of the first sale deed, cannot operate so as to exclude the bar under
Order Il Rule 2. The principle underlying Order Il Rule 2 is that no man can be vexed twice over the
same cause of action. All claims and reliefs, which arise from a cause of action, must be
comprehended in one single suit. Order Il Rule 2 provides for the principle of repose. If this be the
underlying object of Order Il Rule 2, the fact that at the time when the first suit was filed even though
the second alienation could be challenged and it stemmed from one single cause of action and not
two different causes of action, the mere fact that a different period of limitation is provided, cannot
stand in the way of the bar under Order Il Rule 2.

We are of the view that in such circumstances, this is a case where the plaintiff ought to have
included relief in the form of setting aside the second sale deed also. This is not a case where the
second sale deed had not been executed when the plaintiff instituted the first suit. We are not, for a
moment, declaring the effect of the sale deed having been executed subsequently to the institution
of the suit as we do not have to pronounce on the effect of such a sale. We are only emphasizing
that it was open to the respondent/plaintiff to seek relief in respect of the second sale executed by
their predecessor-in-interest and what is more important in favour of the same parties (defendants)
who are the appellants before us.

268. CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11
BENAMI TRANSACTION (PROHIBITION) ACT, 1988 — Section 4
Rejection of plaint — Application under Order 7 Rule 11(d) CPC alleging that suit is
barred by law [Benami Transaction (Prohibition) Act, 1988] — Held, whether any
transaction is benami transaction or not, cannot be assessed at the stage of considering
application under Order 7 Rule 11 — Such disputed question of fact has to be
adjudicated on the basis of evidence led by the parties.
afae wfsrar afedr, 1908 - 3mer 7 A 11
AT Fegasr (Ffaver) sfAfaa, 1988 - 4R 4
AIGU T ATFHSR forar ST — W & 3meer 7 f@ge 11 (@) & 3iceia 3ifsRd 3mdee f& a
faftr el deaagr (gfasy) sfafawsA, 1988, ganT afeia ¢ - sifafauiRa, Far #ig degaer
JTHT TEIAER & UaT w181 3620 7 i 11 & IFd9d 3dead W faaR & g W e sigr
foram ST TR § - 58 faTfed a2 & w2l F1 AT TaTHRT GaRT &1 a5 ATE T & MR W
ERIIGIEIEY
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Pawan Kumar v. Babulal since deceased through Legal Representatives and

others

Judgment dated 02.04.2019 passed by the Supreme Court in Civil Appeal No. 3367 of

2019, reported in (2019) 4 SCC 367
Relevant extracts from the judgment:

In the present case, the controversy has arisen in an application under Order VII Rule 11 CPC.
Whether the matter comes within the purview of Section 4(3) of the Act is an aspect which must be
gone into on the strength of the evidence on record. Going by the averments in the Plaint, the
question whether the plea raised by the appellant is barred under Section 4 of the Act or not could
not have been the subject matter of assessment at the stage when application under Order VII Rule
11 CPC was taken up for consideration. The matter required fuller and final consideration after the
evidence was led by the parties. It cannot be said that the plea of the appellant as raised on the face
of it, was barred under the Act. The approach must be to proceed on a demurrer and see whether
accepting the averments in the plaint, the suit is barred by any law or not. We may quote the
following observations of this Court in Popat and Kotecha Property v. State Bank of India Staff
Association, (2005) 7 SCC 510:

“10. Clause (d) of Order 7 Rule 7 speaks of suit, as appears from the
statement in the plaint to be barred by any law. Disputed questions cannot be
decided at the time of considering an application filed under Order 7 Rule 11
CPC. Clause (d) of Rule 11 of Order 7 applies in those cases only where the
statement made by the plaintiff in the plaint, without any doubt or dispute
shows that the suit is barred by any law in force.”

269. CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11
Whether plaint can be rejected in part or only against one of the defendants? Held, No —
Plaint, as presented, must proceed as a whole or can be rejected as a whole but not in
part.

fafaer ufshar wfear, 1908 - 3meer 7 @ 11

T TS FicaTiedt # & dhael Teh & [a&g AT 32reT: AR T ST Hevel £7 AT, 76T -
e SHAT e foham a1am & 3T g qoiel: 3R foham ST =g e 3rrar qoier: AR foham Siie
BIHRYGREIREGH

Madhav Prasad Aggarwal and anr. v. Axis Bank Ltd. and anr.

Judgment dated 01.07.2019 passed by the Supreme Court in Civil Appeal No. 5126 of
2019, reported in (2019) 7 SCC 158

Relevant extracts from the judgment:
The relief of rejection of plaint in exercise of powers under Order 7 Rule 11
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(d) of CPC cannot be pursued only in respect of one of the defendant(s). In other words, the plaint
has to be rejected as a whole or not at all, in exercise of power Order 7 Rule 11 (d) of CPC. Indeed,
the learned Single Judge rejected this objection raised by the appellant(s) by relying on the decision
of the Division Bench of the same High Court. However, we find that the decision of this Court in the
case of Sejal Glass Limited v. Navilan Merchants Private Limited, (2018) 11 SCC 780 is directly on the
point. In that case, an application was filed by the defendant(s) under Order 7 Rule 11 (d) of CPC
stating that the plaint disclosed no cause of action. The civil court held that the plaint is to be
bifurcated as it did not disclose any cause of action against the director’s defendant(s) 2 to 4 therein.
On that basis, the High Court had opined that the suit can continue against defendant No.1 company
alone. The question considered by this Court was whether such a course is open to the civil court in
exercise of powers under Order 7 Rule 11 (d) of CPC. The Court answered the said question in the
negative by adverting to several decisions on the point which had consistently held that the plaint
can either be rejected as a whole or not at all. The Court held that it is not permissible to reject plaint
qua any particular portion of a plaint including against some of the defendant(s) and continue the
same against the others. In no uncertain terms the Court has held that if the plaint survives against
certain defendant(s) and/or properties, Order 7 Rule 11 (d) of CPC will have no application at all,
and the suit as a whole must then proceed to trial.

Indubitably, the plaint can and must be rejected in exercise of powers under Order 7 Rule 11
(d) of CPC on account of noncompliance of mandatory requirements or being replete with any
institutional deficiency at the time of presentation of the plaint, ascribable to clauses (a) to (f) of Rule
11 Order 7 of CPC. In other words, the plaint as presented must proceed as a whole or can be
rejected as a whole but not in part.

270. CIVIL PROCEDURE CODE, 1908 — Order 8 Rule 6A
Limitation for filing counter claim — Counter claim filed after closing of plaintiff's
evidence — Held, counter claim can only be filed as per the provisions of Order 8 Rule 6A
i.e. before defendant had delivered his defence or before the time limited for delivering
his defence has expired — The term ‘defence’ connotes to ‘written statement’ only and
cannot be extended to the stage of leading evidence in support of such written
statement [Mahendra Kumar v. State of M.P., (1987) 3 SCC 265, relied on]

fafarer afshar e, 1908 - 3nger 8 s 6%
SfcIeTaT AT et g TREHT — FIET FIE hr FHATC TRl Y erar dEUd foram o - 3ifaeiRd,
SfcIeTaT HTH 3712 8 73202 67 & WAl & 3R &1 A o STT TeheT g 3RiTe] YiciameT SR 3=
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TRt aRee fohd STet o g 31T 3HeT FTaRETT IRecd ohiel o fore aRENTAT e o radr=t &
94 - e UicReT & A fAf@d syer 3ifvd & 3R s aear W fafad sy & gada &
T A6 o Ysha cIeh w161 81 HehelT | [ Ao AN [ AT 757, (1987) 3 TN 265, HAellad |

Sainik Mining Allied Services Ltd. (M/s) v. Northern Coal Fields Ltd. & ors.
Order dated 03.07.2018 passed by the High Court of Madhya Pradesh in Writ Petition No.
12016 of 2017, reported in ILR (2018) MP 1925

Relevant extracts from the order:

In the present case, admittedly the written statement was filed by the defendant on 20.08.2014,
on 22.04.2017 plaintiff closed its evidence and no evidence was led by the defendant on the next
date i.e. on 06.05.2017 however, a counter claim was filed on that day only, claiming its cause of
action accrued on 06.05.2015 when this Court passed the order in M.A. No0.1614/2014 between the
parties. The learned Judge of the trail Court, in the impugned order has laid emphasis on the fact
that the evidence was not led by the defendant till the date on which the counter claim was filed.

The, cause of action had accrued to the defendant on 06.05.2015 i.e. after the written
statement was filed on 20.08.2014 which in the considered opinion of this Court could not have been
allowed by the learned Judge of the trial Court as the same falls outside the purview of Rule 6A of
C.P.C. for the counter claim. A perusal of the impugned order reveals that the learned Judge of the
trial Court has misinterpreted and misread the word “defence” to be “evidence”. The word “defence”
occurred in Rule 6A connotes to the written statement only and cannot be said to be extended to the
stage of leading the evidence in support of such written statement.

271. CIVIL PROCEDURE CODE, 1908 — Order 9 Rule 13
Ex-parte decree; setting aside of — Whether an ex-parte decree can be set aside on an
application of a defendant against whom no relief is granted? Held, No — Decree should
be ex-parte against the defendant applying to set it aside.

fafaer ufthar |far, 1908 - 3meer 9 A 13
e 3TAC; 379rEd fohaT ST - T vehue AT Ueh 0 Ufaare) & 3Mded IR 39TET Y

ST Fehcll &, Toraeh Ta%g 18 JreTaly =Tel feam aram g1 — ifafaeiRa, w11 - 3marfea 3a wfdardy &
foeg Tehuel gielt i T Torasy 319Ted ey &l 3Tdee fear i
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Sangam Sahakari Grih Nirman Samiti Mydt. v. Smt. Jethibai Purushwani &

ors.

Order dated 14.09.2017 passed by the High Court of Madhya Pradesh in Civil Revision

No. 161 of 2008, reported in ILR (2017) MP 2548
Relevant extracts from the order:

A plain reading of this provision shows that a defendant against whom
ex-parte decree is passed may apply to the Court for setting it aside. Since, objection raised by Mr.
Pranay Verma, goes to the root of the matter i.e. regarding maintainability of application filed by
present applicant, | deem it proper to deal with this aspect at the out set. Admittedly, the present
applicant was defendant No.2 before the trial Court. It is also not in dispute between the parties that
the judgment and decree was passed against the defendant No.1 and not against the defendant no.
2/applicant. Thus, the spinal issue is whether the application preferred by the applicant/defendant
No. 2 under Order 9 Rule 13 CPC was tenable. This aspect was dealt with by Delhi High Court in the
case of (Smt. Santosh Chopra v. Teja Singh & another, AIR 1977 Del 110). The Court opined as under:

“Indeed, even a person who is formally a party but against whom nothing is
said in the operative portion of the decree or who has been expressly
exempted from a decree cannot apply under the Rule to set aside an ex parte
decree.”

The Apex Court in Bank of India v. Mehta Brothers, (2008) 13 SCC 466 opined that:

“a reading of Order 9 Rule 13 of the Code would clearly show that under this
provision it was clarified that an ex-parte decree was ordinarily to be set aside
only against the defendant against whom the decree was passed ex-parte and
the suit was to be revived only qua the said defendant applying for setting
aside the ex-parte decree. It is true that the heading of Order 9 Rule 13 of the
Code starts with the expression “setting aside an ex-parte decree”. But if we
examine this provision under Order 9 Rule 13 of the Code as well as its
proviso in depth and in detail, it would not be difficult for us to come to a
conclusion that under Order 9 Rule 13, it has been clarified that an ex-parte
decree is ordinarily to be set aside only as against the defendants against
whom the decree has been passed ex-parte and the suit is to be revived only
qua the defendant who applied for setting aside the ex-parte decree”.

In the same judgment it was further held that the only requirement for applicability of this order
is that the decree should be ex-parte against the defendant applied to for its setting aside.
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*272. CIVIL PROCEDURE CODE, 1908 — Order 39 Rule 7

273.

Inspection, purpose of — To keep on record the existing condition of the property so that
any change or its effect can be looked into and determined subsequently — Collection of
evidence to prove the case of a party is even impermissible under Order 39 Rule 7.

Afaer wfsrar afedr, 1908 - 3meer 39 F¥H 7

fordraTor &1 3% - Hufea & Aiser Rafa @1 3iféree IR T arfe et aRader ar s
qRATIA Fohel T a1 @ g3 HTATART o ST Tk - Y TaTehy o A Y FATOI
e o Tl A& TehiAc el 31Teer 39 3Fa 7 & 3icaid o STl g ¢

Gopaldas Khatri v. Dr. Tarun Dua & anr.
Order dated 02.08.2018 passed by the High Court of Madhya Pradesh in Writ Petition No.
3835 of 2016, reported in ILR (2018) MP 1934

CIVIL PROCEDURE CODE, 1908 — Order 41 Rule 19

First Appeal — Dismissed in default — Held, such dismissal attracts provisions of Order
41 Rule 19 CPC - Therefore, appeal can be re-admitted subject to sufficient cause
shown for non-appearance when appeal was called on for hearing — Also, First Appeal is
a valuable right of the appellant - If the appellant's Advocate did not appear may be for
myriad reasons, the Court could have imposed some costs on them for restoration of
their appeal to compensate the respondent.

fafder uftrar wfear, 1908 - amaer 41 fa=sr 19

SUH el - Uil & @iel - AR, W aieh aneer 41 @ 19 @delr &
TIEaUT 3N FA § — 3el:, i aod FoAars &7 o o Fhar ¢ A o oot 3
gAars & o 1S 39 oot 3quieufa &1 qdicd ®RoT SRl fhar Sirar § - I o, vus
i Iferdt w1 Hegaer HRHR - AR IiE Aol fawdr e FROi &
3R Gl g, e 37 W 3 el TEAMAT el & 7 AT R geaedt
1 eifaqfc & Fehc o1

Commissioner, Mysore Urban Development Authority v. S.S. Sarvesh
Judgment dated 05.02.2019 passed by the Supreme Court in Civil Appeal No. 1463 of
2019, reported in (2019) 5 SCC 144
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Relevant extracts from the judgment:

Vivian Bose J., speaking for the Bench, in his distinctive style of writing made the following
observations while dealing with the case arising out of Order 9 and reminded the Courts of their duty
while deciding the case. The observations are apt and read as under:

“A code of procedure must be regarded as such. It is procedure something
designed to facilitate justice and further its ends: not a penal enactment for
punishment and penalties; not a thing designed to trip people up. Too technical
a construction of sections that leaves no room for reasonable elasticity of
interpretation should therefore be guarded against (provided always that
justice is done to both sides) lest the very means designed for the furtherance
of justice be used to frustrate it. Our laws of procedure are grounded on a
principle of natural justice which requires that men should not be condemned
unheard, that decisions should not be reached behind their backs, that
proceedings that affect their lives and property should not continue in their
absence and that they should not be precluded from participating in them. Of
course, there must be exceptions and where they are clearly defined they must
be given effect to. But taken by and large, and subject to that proviso, our laws
of procedure should be construed, wherever that is reasonably possible, in the
light of that principle.”

Keeping the aforementioned statement of law in consideration and applying the same to the
facts of this case, we have no hesitation in allowing this appeal and set aside the impugned order.

In our view, the Courts below should have seen that the first appeal is a valuable right of the
appellant and, therefore, the appellant Authority was entitled for an opportunity to prosecute their
appeal on merits. If the appellant’s advocate did not appear may be for myriad reasons, the Court
could have imposed some cost on them for restoration of their appeal to compensate the respondent
(plaintiff) instead of depriving them of their valuable right to prosecute the appeal on merits. This is
what Justice Vivian Bose has reminded to the Courts while dealing with the cases of this nature in
Sangram Singh v. Election Tribunal, AIR 1955 SC 425 to do substantial justice to both the parties to the
lis. Indeed, dismissal of the appeal in default and dismissal of the appeal on merits makes a
difference. The former dismissal is behind the back of the litigant and latter dismissal is after hearing
the litigant. The latter is always preferred than the former.

We have perused the application made by the appellant Authority for recalling of the order and we find that
it constitutes a sufficient cause within them earning of Order 41 Rule 19 of the Code. The application, therefore,
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deserves to be allowed. However, it is subject to payment of cost of ¥ 10,000/- payable by the

appellant Authority to the respondent (plaintiff). Let the cost be paid before hearing of the appeal.

274. CRIMINAL PROCEDURE CODE, 1973 — Sections 125 and 127

(i)

(ii)

Whether maintenance allowance granted u/s 125 of the Code can be altered without
recording any evidence? Held, No — For alteration in allowance, the person seeking
alteration has to prove the change in circumstances by leading evidence.

Income Tax Return, evidentiary value in cases u/s 125 of the Code — Income Tax
Return is a matter between assessee and revenue department and is not a public
document — Court cannot take judicial notice of such document while considering
application u/s 125 of the Code — Income has to be proved by leading evidence.

gus yfthar wfedr, 1973 — 4RIT 125 U9 127

(i)

(ii)

FIT URT 125 & 3dd Uged ROTANOT Hear foar forely aew & afdfaf@a &Y
aRafdd fhar o @ehar 52 AfATAeIRE, 78 - #icad & aRads el & fIT TRac= H
qIST A aTel e3fFd 1 T8 Y&dd R IR 7 aRada yford e giar g
URT 125 & Yol 7 e Aol &1 afdas qeg - e el & AuRes
aur Tored fasmer & g @ ATHGT § 9YT I TS dld GEAAST el & — Higdr Hr
URT 125 & HATd 3Mded W AR & & R AT 0 gediast T #amdh
3TAETT 8T Y Hehcl § — 3T HT T TEd Y Al R ST =mige|

Anubhav Ajmani v. Smt. Garima Ajmani
Order dated 14.05.2018 passed by the High Court of Madhya Pradesh (Gwalior Bench) in
Criminal Revision No. 2151 of 2018, reported in ILR (2018) MP 2043

Relevant extracts from the order:

Proviso Il to Section 125(1) of Cr.P.C provides that the Magistrate can grant reasonable

interim maintenance and the expenses of such proceedings. Thus, for ascertaining the amount of

interim maintenance or the expenses of proceedings, the Magistrate is not required to record any

evidence and considering the status of the parties as well as other relevant factors, any reasonable

amount can be fixed by the Magistrate for the subsistence of the wife during the pendency of the

application filed under Section 125 of Cr.P.C. However, for alteration in allowance, the person

seeking alteration has to prove that there is change in the circumstances because the opening

words of Section 127(1) of Cr.P.C. are on proof of a change in the circumstances”, therefore, the
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person seeking alteration in allowance has to prove that the amount fixed by the Magistrate by way
of interim maintenance is required to be altered in the light of the changed circumstances. The word
‘proof’ denotes that it has to be proved by leading evidence. Thus, the submission made by the
counsel for the applicant that the allowance can be altered under Section 127 of Cr.P.C. without
recording of any evidence is misconceived and is hereby rejected.

The Income Tax Return of the applicant cannot be treated as a public document and the Court
cannot take judicial notice of the same and the Income Tax Return of the applicant is required to be
proved like any other document. Furthermore, whether ad the applicant has correctly disclosed his
income in his Income Tax Return or not is also a question of fact which requires to be considered by
the Magistrate. So far as the Income Tax Return is concerned, it is of the matter between the
assessee and the revenue and the Income Tax Return filed by the applicant is not binding on the
Magistrate and the Magistrate after considering the circumstances may adjudicate upon income of
the applicant. Since the Income Tax Return of the applicant is not a public document, therefore, the
Court cannot take judicial notice of the same while considering the application under Section 125 of
Cr.P.C. and the applicant is required to prove his income by leading evidence.

275. CRIMINAL PROCEDURE CODE, 1973 — Section 125 (3)

(i) Recovery of arrears of maintenance — Mode of — There are two methods - First, by
issuing levy warrant and second, by sentencing the respondent for each month’s
allowance remaining unpaid — This second alternative can also be exercised after
the execution of levy warrant.

(ii) Recovery of arrears of maintenance — Whether defaulting respondent can be
sentenced to imprisonment for maintenance remaining unpaid for more than one
year? Held, No — Limitation of one year as prescribed in the proviso to Section 125
(3) applies to sentence of imprisonment also. [Poongodi and anr. v. Thangavel, (2013) 10
SCC 618 followed]

(iii) Recovery of arrears of maintenance — Sentence of imprisonment — Held, is not a
mode of discharge of liability — Order of maintenance can be discharged only by
recovery/payment of maintenance.

gUs gfshar afgdr, 1973 - aRT 125 (3)

() HROT-GINUT & SehrAT Hr aFfelr — i — gt aF Al § - TA, agel aRe TR X & 3R
STAc, Tcdeh HTE Y 3Tecd UM & TIT HeATdgeh Sl HRIEH ATl — T§ AT Tdehed a¥fell
aRe & forsuresT 3 3R 3 g2eT fohar ST AhaT &
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(i)  #ROT-GINUT & ShIAT I G — FIT Teh aY I 38 G FROT-GOT & 37 AR o fow
IfAshd I dTel Helldgeh ol HRIGIAT GUS fGAT ST Feohell 82 — AfATAURG, =161 - arT
125(3) o FaUTATHR Teh a¥ T IREAAT 3afe FRIaT gus o1 o o gicll &1 [griat va
HT YA (2013) 10 THHNT 618 3R]

(iii) ROT GOT & 377CRT T T¥allg Shael 0T GINOT & IR T GBI SaRT To¥alle fohar S
RETIN

Preeti Jain (Smt.) and ors. v. Manish Jain

Order dated 10.08.2017 passed by the High Court of Madhya Pradesh in Writ Petition No.

19503 of 2016, reported in ILR (2017) MP 2378
Relevant extracts from the order:

A microscopic reading of Section 125 shows that two methods/alternatives are available to the
Magistrate in cases of non-compliance of earlier order passed under Section 125 Cr.P.C. First one,
as noticed by Allahabad High Court is to issue a warrant for levying the amount due in the manner
provided for levying fines and second is to sentence such person for the whole or any part of each
month’s allowance remaining unpaid. A careful reading of this provision makes it clear that even
second alternative can be used by the Court after the execution of the warrant. The expression “after
the execution of the warrant” in the second part of aforesaid provision is very important and
significant. As per my judgment, the second alternative can be exercised only “after the execution of
the warrant”. The proviso makes it clear that no warrant shall be issued for the recovery of any
amount due under this section unless application is made to the Court to levy such amount within a
period of one year from the date on which it becomes due.

I have no scintilla of doubt that second alternative can also be exercised after the execution of
warrant. Since a limitation of one year is prescribed as per the proviso aforesaid for issuance of
warrant, second alternative can also be exercised only within the time frame prescribed in the said
proviso.

Pertinently, in Poongodi and anr. v. Thangavel, (2013) 10 SCC 618, the Apex Court held that:

“What the proviso contemplates is that the procedure for recovery of
maintenance under Section 125(3) Cr.P.C., namely, by construing the same to
be and the detention of the defaulter in custody would not be available to a
claimant who had slept over his/her rights and has not approached the Court
within a period of one year commencing from the date on which the entitlement
to receive maintenance has accrued.”
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In Kuldip Kaur v. Surinder Singh and another, (1989) 1 SCC 405, it was held that sentencing a
person to jail is a “mode of enforcement”. It is not a “mode of satisfaction” of the liability. The liability
can be satisfied only by making actual payment of the arrears. The whole purpose of sending to jail
is to oblige a person liable to pay monthly allowance who refuses to comply with the order without
sufficient cause, to obey the order and to make payment. It was further held that sentencing to jail is
the means for achieving the end of enforcing the order by recovering the amount of arrears. It is not
a mode of discharge liability. The order for monthly allowance can be discharged only upon the
monthly allowance being recovered.

The facts of the present case have great similarity with that of Poongodi (supra). The
maintenance amount not been paid by the husband for some period for which the present petitioner
preferred applications. Hence, | deem it proper to follow the course adopted by the Supreme Court in
Poongodi (supra). Accordingly, the respondent is directed to pay the entire unpaid amount of
maintenance due to the petitioner commencing from the date of basic order of the Court below dated
14.05.2013. The arrears of such amount shall be paid to the petitioner within six months from today.
The amount shall be paid till the date it is due in accordance with law. If this order is not complied
with by the respondent, the learned trial Court shall issue a warrant for the arrest of respondent and
ensure that the same is executed and the respondent is taken into custody to suffer imprisonment as
mandated in Section 125 (3) of Cr.P.C.

276. CRIMINAL PROCEDURE CODE, 1973 — Sections 154, 227 and 239

EVIDENCE ACT, 1872 — Section 65 B

(i) Electronic evidence; admissibility of — Whether it is necessary to produce
certificate under Section 65B (4) of the Evidence Act at the time of taking
cognizance? Held, No — The need for production of such certificate would arise
when the electronic record is sought to be produced in evidence at the trial —
Further held, absence of certificate accompanying electronic record is a curable
defect.

(ii) Preliminary inquiry — Corruption cases — Investigating officer handed over spy
cameras to complainant a day prior to registration of FIR — Whether steps taken by
investigating officer before registering FIR amounts to investigation before FIR and
are fatal to prosecution? Held, No — This is a preliminary enquiry to ascertain
whether any cognizable offence is made out — Such preliminary enquiry is
permissible. [P. Sirajuddin v. State of Madras, AIR 1971 SC 520 followed].

(iii) Application for discharge — Parameters governing — Explained — Court must
assume that material brought by prosecution is true — Accordingly evaluate it to
determine whether it discloses the essential ingredients to constitute offence.
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gus gfhar "igar, 1973 - aRI0 154, 227 wd 239
ey fafags, 1872 — 4rT 65@
(i) SolFcliedh TG HI ATEIAT — FIT AT olel o Yehed WX AT8Y TATIT Fr amT 658 (4) Fr

HTOT 9 Gl TohT STl 3MTadeh g7 HRTFERG, 7 — THT JATT 95 GEJT A I
AR IR & RIeT Forereifeieh MHERT T AME 3 TEIT T ST T et Bl & -
3T AR, SeleFeiforen AW o AT FHTOT I Holaol o fhaT ST Toh gared e ¢

(i) IRFAF ST — FECEAR F AHA — 3eavoT TSN o A FoRT TIF7 Folr R Goliag
A & T et g aRETEY st | AT — A7 31eawor 31w garT g2s Faar Raie deleg
fohT ST & qd 301U 91T he A TUH FIIT RUIE & Jd V0T ol hife & 3T § 74T st
o ford areieh &7 AMATAUTR, 78T — TE GiATRET el & TAIT o FT IS A 3R Tl &,
T8 IR e e § — W R 3 S 37 81

(iii)  3eATT g 3MTdeeT — MTAT e dTel ATIEUS — TISE FohT IV — ~ATATeI I AlAAT TRT foh
HIGST SaRT oS 7S AHIN FEY § — ASTAR Tg AU el oh feTT Setent FoTehet el
TG foh T g ITORTE & ITST & MY cled Tohe A 8 |

State by Karnataka Lokayukta Police Station, Bengaluru v. M.R. Hiremath
Judgment dated 01.05.2019 passed by the Supreme Court in Criminal Appeal No. 819 of
2019, reported in AIR 2019 SC 2377
Relevant extracts from the judgment:
The provisions of Section 65 B came up for interpretation before a three judge Bench of this
Court in Anvar P.V. v. P.K. Basheer, AIR 2015 SC 180. Interpreting the provision, this Court held :
“Any documentary evidence by way of an electronic record under the Evidence
Act, in view of Sections 59 and 65-A, can be proved only in accordance with
the procedure prescribed under Section 65-B. Section 65-B deals with the
admissibility of the electronic record. The purpose of these provisions is to
sanctify secondary evidence in electronic form, generated by a computer.”
The same view has been reiterated by a two judge Bench of this Court in
Union of India and others v. CDR Ravindra V. Desai, AIR 2018 SC 2754. The Court
emphasised that non-production of a certificate under Section 65B on an earlier
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occasion is a curable defect. The Court relied upon the earlier decision in Sonu alias Amar v. State of
Haryana, AIR 2017 SC 3441, in which it was held :

“The crucial test, as affirmed by this Court, is whether the defect could have

been cured at the stage of marking the document. Applying this test to the

present case, if an objection was taken to the CDRs being marked without a

certificate, the Court could have given the prosecution an opportunity to rectify

the deficiency.”

Having regard to the above principle of law, the High Court erred in coming to the conclusion
that the failure to produce a certificate under Section 65B(4) of the Evidence Act at the stage when
the charge-sheet was filed was fatal to the prosecution. The need for production of such a certificate
would arise when the electronic record is sought to be produced in evidence at the trial. It is at that
stage that the necessity of the production of the certificate would arise.

That leads us to the next limb of a significant submission which has been made on behalf of
the respondent by Mr. Basava Prabu Patil, learned senior counsel, which merits close consideration.
It was urged on behalf of the respondent that the exercise of the investigating officer handing over a
spy camera to the complainant on 15 November 2012 would indicate that the investigation had
commenced even before an FIR was lodged and registered on 16 November 2012. This, it has been
submitted, is a breach of the parameters which have been prescribed by the judgment of the
Constitution Bench of this Court in Lalita Kumari v. Government of Uttar Pradesh, (2014) 2 SCC1.

Before we advert to the decision of the Constitution Bench, it is necessary to note that in the
earlier decision of this Court in P. Sirajuddin v. State of Madras, AIR 1971 SC 520. P. Sirajuddin (supra)
emphasized the requirement of a preliminary inquiry, where a public servant is alleged to have
committed an act of dishonesty involving a serious misdemeanour. The purpose of a preliminary
inquiry is to ascertain whether a cognizable offence has been made out on the basis of which a first
information report can be lodged. The basis of a first information report under Section 154 of the
CrPC is information relating to the commission of a cognizable offence which is furnished to an
officer-incharge of the police station. It is with a view to ascertain whether a cognizable offence
seems to have been implicated in a case involving an alleged act of corruption by a public servant
that a preliminary inquiry came to be directed in the judgment of this Court in P. Sirajuddin. The
decision in P. Sirajuddin (supra) was recognized and followed by the Constitution Bench in Lalita
Kumari (supra). The Constitution Bench held that while Section 154 of the CrPC postulates
mandatory registration of a first information report on the receipt of information indicating the
commission of a cognizable offence yet there could be situations where a preliminary inquiry may be
required. Indicating the cases where a preliminary inquiry may be warranted.
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The High Court ought to have been cognizant of the fact that the trial court was dealing with an

application for discharge under the provisions of Section 239 of the CrPC. The parameters which

govern the exercise of this jurisdiction have found expression in several decisions of this Court. It is

a settled principle of law that at the stage of considering an application for discharge the court must

proceed on the assumption that the material which has been brought on the record by the

prosecution is true and evaluate the material in order to determine whether the facts emerging from

the material, taken on its face value, disclose the existence of the ingredients necessary to constitute
the offence. In the State of Tamil Nadu v. N. Suresh Rajan, 2014 AIR SCW 942, adverting to the earlier
decisions on the subject; this Court held :

“... At this stage, probative value of the materials has to be gone into and the
court is not expected to go deep into the matter and hold that the materials
would not warrant a conviction. In our opinion, what needs to be considered is
whether there is a ground for presuming that the offence has been committed
and not whether a ground for convicting the accused has been made out. To
put it differently, if the court thinks that the accused might have committed the
offence on the basis of the materials on record on its probative value, it can
frame the charge; though for conviction, the court has to come to the
conclusion that the accused has committed the offence. The law does not
permit a mini trial at this stage.”

277. CRIMINAL PROCEDURE CODE, 1973 — Sections 195 and 340

(i)

(ii)

Whether mere incorrect statement in vakalatnama can be a ground for prosecution
u/s 340 of the Code? Held, No — A vakalatnama is only a document which authorizes
an advocate to appear on behalf of party — It has no effect upon merits of the case —
Further, to prosecute a party u/s 340 of the Code, it must prima facie be shown that
the party had intention to make misrepresentation. [Amarsang Nathaji v. Hardik
Harshadbhai Patel, (2017) 1 SCC 117 and Chintamani Malviya v. High Court of M.P., (2018) 6
SCC 15, relied on]

Complaint by Court on perjury — Before lodging of a complaint, the Court must be
satisfied and record reasons that it is expedient in the interest of justice to lodge
complaint — Complaint cannot be lodged on mere allegations or to vindicate
personal vendetta.

528



gus gfshar @far, 1973 — 4Re 195 ©a 340

() FIT AT THATIHAT H ThY I 3T HYUT Algdl I URT 340 & 37T ATHAST &1
TR g Fohal g? ARTAUIRG, T — grradear A9 T UAT gediast g off fordl
HiRGerdr AT GeTRR T AR A 3T Bl & T iftiehd &l § — FHeT
A & U W HIS FHIG AT il & — 39T Ig o T, el getepy a1 @fgar
URT 340 & 3ided AT = & O Ig v2F Tear giia frar s afge &6
UeTehR T GedUCRIel 1 T AT [HoRAT Arralt v g1fd® g¥asms aee, (2017) 1
vadi! 117 1 RamAfor #ArEfdg fawg 7.9 Foa ~9197Ed, (2018) 6 vawdidt 15,
Jacifed]

(i) Toear @eg & o SaEed garl 9Rkdg — aRaR gRR e & 94, 7adred &l 58
S @ HJSC g1 WU qUT SRoT ARG fhar S @i 6 =arfgd # 9Rare
ERR TRIT ST AR § — AT SR 372Uar IfFddrd 31918 & 3R WX gRkare
TIEY 18T T ST FeheT|

Sasikala Pushpa and others v. State of Tamil Nadu

Judgment dated 07.05.2019 passed by the Supreme Court in Criminal Appeal No. 855 of

2019, reported in 2019 (2) Crimes 279 (SC)

Relevant extracts from the judgment:

It is fairly well settled that before lodging of the complaint, it is necessary that the Court must be
satisfied that it was expedient in the interest of justice to lodge the complaint. It is not necessary that
the Court must use the actual words of Section 340 Cr.P.C.; but the Court should record a finding
indicating its satisfaction that it is expedient in the interest of justice that an enquiry should be made.

Even assuming that the version in the vakalatnama is wrong, mere incorrect statement in the
vakalathama would not amount to create a forged document and it cannot be the reason for
exercising the jurisdiction under Section 340 Cr.P.C. for issuance of direction to lodge the criminal
complaint against the appellants.

In Amarsang Nathaji v. Hardik Harshadbhai Patel, (2017) 1 SCC 117, this Court held that before
proceeding under Section 340 Cr.P.C., the Court has to be satisfied about the deliberate falsehood
on a matter of substance and there must be a reasonable foundation for the charge. Observing that
some inaccuracy in the statement or mere false statement may not invite a prosecution, it was held
as under:-

“The mere fact that a person has made a contradictory
statement in a judicial proceeding is not by itself always
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sufficient to justify a prosecution under Sections 199 and 200 of the Indian
Penal Code, 1860 (45 of 1860) (hereinafter referred to as “IPC”); but it must be
shown that the defendant has intentionally given a false statement at any stage
of the judicial proceedings or fabricated false evidence for the purpose of using
the same at any stage of the judicial proceedings. Even after the above
position has emerged also, still the Court has to form an opinion that it is
expedient in the interests of justice to initiate an inquiry into the offences of
false evidence and offences against public justice and more specifically
referred to in Section 340(1) CrPC, having regard to the overall factual matrix
as well as the probable consequences of such a prosecution.(See K.T.M.S.
Mohd. v. Union of India, (1992) 3 SCC 178).”
The Court must be satisfied that such an inquiry is required in the interests of justice and

appropriate in the facts of the case. The same view was quoted with approval in Chintamani Malviya
v. High Court of M.P., (2018) 6 SCC 15.

Applying the ratio of the above decisions, in our view, there is no prima facie evidence to show

that the appellants had intended to cause damage or injury or any other acts. Since the disputed
version in the vakalatnama appears to be an inadvertent mistake with no intention to make
misrepresentation, in our view, the direction of the High Court to lodge a criminal complaint against
the appellants cannot be sustained and the same is liable to be set aside.

*278. CRIMINAL PROCEDURE CODE, 1973 — Section 197

279.

Sanction to prosecute Government officer, when required? Held, only if alleged offence
has rexus with official duty.

gUs 9fsha Hfee, 1973 - 4RT 197
TR ITRIRRY o 31TALNSTT & HoY hel 3T §? AT, Shel o STa ITHB AT 3reRrer
UE Feied U Heig gl

Devendra Prasad Singh v. State of Bihar and another
Judgment dated 02.04.2019 passed by the Supreme Court in Criminal Appeal No. 579 of
2019, reported in AIR 2019 SC 1671

CRIMINAL PROCEDURE CODE, 1973 — Section 197

CRIMINAL TRIAL:

() Whether manager of nationalized bank can claim protection under Section 197
Cr.P.C.? Held, No — Section 197 of the Code is applicable to only those public
servants, who are not removable from their office except by or with sanction of
Government. [K.C. Prasad v. Smt. J. Vanalatha Devi and others, (1987) 2 SCC 52, relied on]
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(ii) Duty of Magistrate during trial — Magistrate, at any stage prior to final trial should
avoid any conclusive opinion regarding evidence collected during investigation.

gus gfsar afgdr, 1973 - 4RT197

e faamor:

() AT UF TS dF T Gatreh URT 197 SHH. & el GIGTOT T Al T Hebell §?
HAAUTR, 7ET - FIRAT hr URT 197 sherel 37 wieh el T 1] glell & Tolog AR SaRT AT
3T HSY o 4T UG A AET §IAT o Tehell §| (.7 §wIG favg Madt 5. Feerar ddt
I 37 (1987) 2 Taeld? 52, 3Eetad]

(i) TEROT & Nt AfGRE & ey - Afoeee #, 3ifan FERer & g frer o g
HAYUT & G TehiAd fhdl 16T & Hael H fondll frearass A & sa=m afgu|

S.K. Miglani v. State NCT of Delhi

Judgment dated 30.04.2019 passed by the Supreme Court in Criminal Appeal No. 744 of

2019, reported in 2019 (2) Crimes 290 (SC)

Relevant extracts from the judgment:

The question as to whether a manager of nationalized bank can claim benefit of Section 197
Cr.P.C., 1973 is not res integra. This Court in K.Ch. Prasad v. Smt. J. Vanalatha Devi and others, (1987)
2 SCC 52 had occasion to consider the same very question in reference to one, who claimed to be a
public servant working in a nationalized bank. The application filed by appellant in above case
questioning the maintainability of the prosecution for want of sanction under Section 197 Cr.P.C.,
1973 was rejected by Metropolitan Magistrate and revision to the High Court also met the same fate.
This Court while dismissing the appeal held that even though a person working in a nationalized
bank is a public servant still provisions of Section 197 are not attracted at all. In paragraph No.6 of
the judgment, following has been held:-

“6. It is very clear from this provision that this section is attracted only in cases
where the public servant is such who is not removable from his office save by
or with the sanction of the Government. It is not disputed that the appellant is
not holding a post where he could not be removed from service except by or
with the sanction of the government. In this view of the matter even if it is held
that appellant is a public servant still provisions of Section 197 are not
attracted at all.”

The observation made by CMM as extracted above, by giving opinion using the expression that
appellant has committed forgery ought to have been avoided. The Magistrate, at any stage prior to final trial, is
to avoid any conclusive opinion regarding any evidence collected during investigation. It is true that evidence
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collected in the investigation can be looked into to form an opinion as to whether prima facie charge
is made out against an accused and what is the nature of offence alleged against him.

280. CRIMINAL PROCEDURE CODE, 1973 — Sections 203, 227, 239 and 245
INDIAN PENAL CODE, 1860 — Sections 504 and 506

(i)

(ii)

(iif)

(iv)

Discharge; application for — Ambit and scope of powers of Court, explained —
Principles governing order of discharge reiterated — Held, only prima facie
satisfaction of Court is required and Court is not to hold mini trial by marshalling
the evidence.

Private complaint; registration of — Issuance of process — Factors governing
satisfaction of Magistrate, explained — Held, Magistrate at this stage is not expected
to discuss merits or demerits of case in detail — But is only to consider the inherent
probabilities of complainant’s version — He has to decide the question purely from
the point of view of the complainant without adverting to any defence.

Section 504 IPC - Intentional insult with intent to provoke breach of peace -
Essential ingredients enunciated — Held, one of the essential elements of this
offence is that there should be an act or conduct amounting to intentional insult —
Mere fact that accused abused complainant is not sufficient to constitute offence
under Section 504 IPC.

Section 506 IPC — Criminal intimidation — Essential ingredients enunciated — Held,
threat must be with intention to cause alarm to the complainant — Mere expression
of some words is not sufficient — Material has to be placed on record to show that
intention.

gus yfshar dfedr, 1973 — 4RI 203, 227, 239 U9 245
AR Uz HigdT, 1860 — URIT 504 TF 506

(i)

3eAMe g 3Mdeed — Ao i AfFddl # &7 vd fardr - Fose fhar amm -
3eAe 3MCeT P AMAT FA arel egid RIgRT — FfA@ERA, =arareg w1 A=
TUH TSCAT FATUA AT § dUT ~ITed &l 18T HHIYS & GaRT 30 TohH T
oY faaRoT A€ AT B

UEde aRdle dsliag AT ST — 3T S aeTr — AfSRee & G & anfld
I gTel PRPT T e I TS — IfARFURAT, 59 vpdw ® Ao F AFS F
Ut F TR F weT R S nfaa a6 § - 3R A o) F A
N Jafafed axeTar W AR frar aer afiRe - 38 e & oRmewor o R
A F Seord P GU fAYG §T F IRAET F TSehoT & HTAT AR
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(iii)

URT 504 HTEH. — clhelid Il I & IRE ¥ AR JUAE — 3ETH ded
gfadriea fhT arT — HATAUIRG, S8 AR &1 T HETF Ueh Ig § 6 FS HFicd
3T ITEROT BT AT fTad AR AT BT 8 — Fdel Ig 92T & AAYFd o

qfardr # 3eIeE g, UNT 504 & Y FioTd F g T A g

YRT 506 HT.g.H. — 3NEe IfAFE - 33ayed dad Ufauiied T @ —
HfAfAUIRG, ey aRaer # @9 FRT FA & 3R § gelr afiRr - A o
greel A AfPcafea gdca A8 & — 3w W I8 g = & v greeh g

arfew o 3merr aRardy & d@arer FIRd & F @ &l

Vikram Johar v. State of Uttar Pradesh and anr.
Judgment dated 26.04.2019 passed by the Supreme Court in Criminal Appeal No. 759 of
2019, reported in AIR 2019 SC 2109
Relevant extracts from the judgment:
This Court in Union of India v. Prafulla Kumar Samal and another, AIR 1979 SC 366 had occasion
to consider Section 227 Cr.P.C., which is Special Judge’s power to pass order of discharge. After

noticing Section 227 in paragraph No.7, this Court held following:-

“7. The words “not sufficient ground for proceeding against the accused”
clearly show that the Judge is not a mere post office to frame the charge at the
behest of the prosecution, but has to exercise his judicial mind to the facts of
the case in order to determine whether a case for trial has been made out by
the prosecution. In assessing this fact, it is not necessary for the court to enter
into the pros and cons of the matter or into a weighing and balancing of
evidence and probabilities which is really his function after the trial starts. At
the stage of Section 227, the Judge has merely to sift the evidence in order to
find out whether or not there is sufficient ground for proceeding against the
accused. The sufficiency of ground would take within its fold the nature of the
evidence recorded by the police or the documents produced before the court
which ex facie disclose that there are suspicious circumstances against the
accused so as to frame a charge against him.”

After considering the earlier cases of this Court, in paragraph No.10, following principles were

noticed:-

“10. Thus, on a consideration of the authorities mentioned above, the following
principles emerge:
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(1) That the Judge while considering the question of framing the charges under
Section 227 of the Code has the undoubted power to sift and weigh the
evidence for the limited purpose of finding out whether or not a prima facie
case against the accused has been made out.

(2) Where the materials placed before the Court disclose grave suspicion
against the accused which has not been properly explained the Court will be
fully justified in framing a charge and proceeding with the trial.

(3) The test to determine a prima facie case would naturally depend upon the
facts of each case and it is difficult to lay down a rule of universal application.
By and large however if two views are equally possible and the Judge is
satisfied that the evidence produced before him while giving rise to some
suspicion but not grave suspicion against the accused, he will be fully within
his right to discharge the accused.

(4) That in exercising his jurisdiction under Section 227 of the Code the Judge
which under the present Code is a senior and experienced court cannot act
merely as a Post Office or a mouthpiece of the prosecution, but has to
consider the broad probabilities of the case, the total effect of the evidence and
the documents produced before the Court, any basic infirmities appearing in
the case and so on. This however does not mean that the Judge should make
a roving enquiry into the pros and cons of the matter and weigh the evidence
as if he was conducting a trial.”

proceedings, the Court is not to hold the mini trial by marshalling the evidence.

against the accused. In paragraph No.11, following principles have been laid down:-

“11. We are, in this case, concerned only with the question as to whether, on a
reading of the complaint, a prima facie case has been made out or not to issue
process by the Magistrate. The law as regards issuance of process in criminal cases is

It is, thus, clear that while considering the discharge application, the Court is to exercise its
judicial mind to determine whether a case for trial has been made out or not. It is true that in such

Section 504 of I.P.C. came up for consideration before this Court in Fiona Shrikhande v. State of
Mabharashtra and another, AIR 2014 SC 957. In the said case, this Court had occasion to examine
ingredients of Section 504, which need to be present before proceeding to try a case. This Court
held that at the complaint stage, the Magistrate is merely concerned with the allegations made out in
the complaint and has only to prima facie satisfy whether there are sufficient grounds to proceed
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well settled. At the complaint stage, the Magistrate is merely concerned with
the allegations made out in the complaint and has only to prima facie satisfy
whether there are sufficient grounds to proceed against the accused and it is
not the province of the Magistrate to enquire into a detailed discussion on the
merits or demerits of the case. The scope of enquiry under Section 202 is
extremely limited in the sense that the Magistrate, at this stage, is expected to
examine prima facie the truth or falsehood of the allegations made in the
complaint. The Magistrate is not expected to embark upon a detailed
discussion of the merits or demerits of the case, but only consider the inherent
probabilities apparent on the statement made in the complaint. In Nagawwa v.
Veeranna Shivalingappa Konjalgi, AIR 1976 SC 1947, this Court held that once
the Magistrate has exercised his discretion in forming an opinion that there is
ground for proceeding, it is not for the Higher Courts to substitute its own
discretion for that of the Magistrate. The Magistrate has to decide the question
purely from the point of view of the complaint, without at all adverting to any
defence that the accused may have.”
In paragraph No.13 of the judgment, this Court has noticed the ingredients of Section 504,
which are to the following effect:-
“13. Section 504 IPC comprises of the following ingredients viz. (a) intentional
insult, (b) the insult must be such as to give provocation to the person insulted,
and (c) the accused must intend or know that such provocation would cause
another to break the public peace or to commit any other offence. The
intentional insult must be of such a degree that should provoke a person to
break the public peace or to commit any other offence. The person who
intentionally insults intending or knowing it to be likely that it will give
provocation to any other person and such provocation will cause to break the
public peace or to commit any other offence, in such a situation, the
ingredients of Section 504 are satisfied. One of the essential elements
constituting the offence is that there should have been an act or conduct
amounting to intentional insult and the mere fact that the accused abused the
complainant, as such, is not sufficient by itself to warrant a conviction under
Section 504 IPC.”
Now, we revert back to the allegations in the complaint against the appellant. The allegation is that
appellant with two or three other unknown persons, one of whom was holding a revolver, came to the

complainant's house and abused him in filthy language and attempted to assault him and when some neighbours
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arrived there, the appellant and the other persons accompanying him fled the spot. The above
allegation taking on its face value does not satisfy the ingredients of Sections 504 and 506 as has
been enumerated by this Court in the above two judgments. The intentional insult must be of such a
degree that should provoke a person to break the public peace or to commit any other offence. The
mere allegation that appellant came and abused the complainant does not satisfy the ingredients as
laid down in paragraph No.13 of the judgment of this Court in Fiona Shrikhande (supra).

Now, reverting back to Section 506, which is offence of criminal intimidation, the principles laid
down by Fiona Shrikhande (supra) has also to be applied when question of finding out as to whether
the ingredients of offence are made or not. Here, the only allegation is that the appellant abused the
complainant. For proving an offence under Section 506 IPC, what are ingredients which have to be
proved by the prosecution? Ratanlal and Dhirajlal on Law of Crimes, 27« Edition with regard to proof
of offence states following: -

“...The prosecution must prove:

(i) That the accused threatened some person.

(i) That such threat consisted of some injury to his person, reputation or
property; or to the person, reputation or property of some one in whom he was
interested,;

(iii) That he did so with intent to cause alarm to that person; or to cause that
person to do any act which he was not legally bound to do, or omit to do any
act which he was legally entitled to do as a means of avoiding the execution of
such threat.”

A plain reading of the allegations in the complaint does not satisfy all the ingredients as noticed
above.

281. CRIMINAL PROCEDURE CODE, 1973 — Section 227

() Framing of charge and discharge; considerations for — Court has to find out
whether prima facie case is made out by sifting and weighing material on record —
Even in case of grave suspicions, discharge may be denied — However, Court will
be justified in discharging the accused only if a case of suspicion is made out.

(ii) Application for discharge; duty of Sessions Judge as to — While examining the
discharge application, it is expected from Sessions Judge to exercise its judicial
mind to determine as to whether a case for trial has been made out or not — The
Court is not supposed to hold a mini trial in such proceedings.
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gus gfhar |fgar, 1973 - arT 227

(i) 33T H R T 37AET & FTARNT FR& - HfA@ W Iueey FHA
3edteTT 3R Hediehed SaRT =TT H Tg AT AT ¢ o T GUATSSAT AHT
IAdT § — IR HE & A H 3cArdel IdpR A fhIT AT HHhdT & — glelifh gl
hdel HSE F ATHAT ST g1 del ~IrTerd AfFYFT T 3edAaed A H FARATGAT
gieT|

(iy 3eArgeT & OV 3deT F TEY A TF AR FT Feded — 3eATT & [T AT
ot A THET T A @ 0 WURr & v e Afedss $r ey
feaa § 6 a1 fouror & fow #Aeer saar § a1 &g — SO ¥ 59 gfhar A

3T TIaROT T 30T 8 gl

Asim Shariff v. National Investigation Agency

Judgment dated 01.07.2019 passed by the Supreme Court in Criminal Appeal No. 949 of

2019, reported in (2019) 7 SCC 148
Relevant extracts from the judgment:

It is settled that the Judge while considering the question of framing charge under section 227
CrPC, 1973 in sessions cases (which is akin to section 239 CrPC, 1973 pertaining to warrant cases)
has the undoubted power to sift and weigh the evidence for the limited purpose of finding out
whether or not a prima facie case against the accused has been made out; where the material placed
before the Court discloses grave suspicion against the accused which has not been properly
explained, the Court will be fully justified in framing the charge; by and large if two views are possible
and one of them giving rise to suspicion only, as distinguished from grave suspicion against the
accused, the trial Judge will be justified in discharging him. It is thus clear that while examining the
discharge application filed under section 227 CrPC, 1973 it is expected from the trial Judge to
exercise its judicial mind to determine as to whether a case for trial has been made out or not. It is
true that in such proceedings, the Court is not supposed to hold a mini trial by marshalling the
evidence on record.

*282.CRIMINAL PROCEDURE CODE, 1973 — Section 227
APPRECIATION OF EVIDENCE:
Stage to appreciate evidence, when arises? Stage for framing of charge is not a stage
for appreciation of evidence — Stage to appreciate evidence to find fault or/and
inconsistencies in two medical reports would arise only when prosecution leads
evidence by examining the Doctor in support of medical reports.
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283.

gus gfhar |fgar, 1973 - arT 227

WIET T HeATheT:

e H Hediched v YohHl W 3 BT & — IRIT FOIAT T Tshed TM&T HedTohed HI
whA w6 § - o Mafhcdg uiddes # Iedl syanvd faderiaal @ @iee Td See
Hedichel FA F YhHA Hael dd 3gd gPN S AN Rl gfddes & aad &

Fafthcaes & 9lieTor & ATTH @ Wed TEdd BT gl

Bihari Lal v. State of Rajasthan and others
Judgment dated 15.04.2019 passed by the Supreme Court in Criminal Appeal No. 676 of
2019, reported in AIR 2019 SC 1995

CRIMINAL PROCEDURE CODE, 1973 — Sections 228 and 464

INDIAN PENAL CODE, 1860 — Section 376 (2) (g) (Prior to amendment of 2013)

Omission to frame charge; effect of — Charges framed under Section 376 r/w/s 120B IPC
— Victim was subjected to rape by both accused; proved — Accused convicted under
Section 376 (2) (g) for gang rape — Held, considering the evidence of prosecutrix, no
serious prejudice can be said to have been caused to accused by conviction under
Section 376 (2) (9).

gus yfhar |far, 1973 - 4RI 228 va 464

AT gus Higdr, 1860 — &RT 376 (2) (5) (2013 & WM & TH)

IR ATAT & T 1 YT — URT 376 HUlSd URT 120@ $M.EH. & 3T 39
forfad fow aw - et At T AfFNEFT 1 Forewer fhar e Ao g3 -
HPGFT URT 376 (2) (B) & AN THRRH ToET & ToOF aAWdg ST I -
fAfFeRE, 3FAFT & ey W IR A W URT 376 (2) (B) & 3idd g e
S O JAGFA T IS TR T HIRC GleAT 7AgT gl ST Fehell &

Thaongam Tarun Singh v. State of Manipur

Judgment dated 30.04.2019 passed by the Supreme Court in Criminal Appeal No. 805 of
2019, reported in AIR 2019 SC 2456

Relevant extracts from the judgment:

By perusal of the charges framed against the accused, it clearly shows that charges were

framed against the accused under Section 376 IPC read with Section 120B IPC. In this regard,

learned counsel appearing on behalf of the respondent - State of Manipur has drawn our attention to

Section 464 Cr.P.C. and submitted that no finding, sentence or order by a Court of Competent

Jurisdiction shall be deemed invalid merely on the ground that no charge was framed unless failure

of justice has in fact been occasioned thereby.
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From the evidence of PW-5 and the materials adduced by the prosecution, it is clearly brought
in evidence that the victim was subjected to rape both by accused No.1 as well as accused No. 2.
Referring to the evidences of PW-5 and the owner of the Hotel (PW-3), the High Court has clearly
recorded clear concurrent findings of fact that the victim was subjected to rape by both the
appellants. When the evidence adduced by the prosecution is very clear that she was subjected to
sexual intercourse by more than one person, in our view, the act clearly falls within Explanation 1 to
Section 376 (prior to the Amendment Act, 2013) which reads as under:

“Explanation 1 to Section 376 Where a woman is raped by one or more in a
group of persons acting in furtherance of their common intention, each of the
persons shall be deemed to have committed gang rape within the meaning of
this sub-section.”

Considering the evidence of PW-5 and other evidences, in our considered view, even though
no charge was framed under Section 376(2)(g) IPC, the conviction of the appellants under Section
376(2)(g) IPC cannot be faulted. Considering the evidence adduced by the prosecution in particular
evidence of the victim (PW-5), We are of the view that no serious prejudice has been caused to the
appellants by conviction under Section 376(2)(g) IPC.

*284. CRIMINAL PROCEDURE CODE, 1973 — Sections 273, 299 and 317
Recording of evidence in absence of accused — Permissible only where it has been
expressly provided in the Code i.e. Section 299, Section 317 and latter part of Section
273 of the Code — Examination of witnesses in the presence of advocate of accused
particularly, where he is in judicial custody and not produced before the Court — Cannot
be said to be dispensation with the presence of accused as per latter part of Section
273.

gus gfhar "fgar, 1973 — aRIe 273, 299 wq 317

e HT ARG — HAYFA I IRUTT H — hael d9 AT & o6 fob dfgar & Ig
HiFeTFd FT F HAT URT 299, URT 317 TUT GRT 273 & AT #ET A 3yefd § -
aiferat &1 fAgFT & fbaFar v suieAfa A wleor [RITed: a9 o9 g8 =ade
HIRET & § TUT FAITGT & THET Y]l ALl ThAT IAT § - Fg el el S Fehell foh URT
273 & gfadr ameT & 3TER HfPgEa # sofRufy @ AfEmEa & & s ¢

Atma Ram and others v. State of Rajasthan

Judgment dated 11.04.2019 passed by the Supreme Court in Criminal Appeal No. 656 of
2019, reported in AIR 2019 SC 1961
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*285.CRIMINAL PROCEDURE CODE, 1973 — Section 311

286.

Recall of prosecutrix — Powers under Section 311 cannot be exercised to recall a
prosecutrix to compel her to change her earlier statement.

gus gfrar |fgar, 1973 - arT 311
I &1 YT ol STl — GRT 311 & 3Aela AfFaal 1 @ AP w1 386 @

YAl B IRATAT A & AT e el §F I8 ol o fod =7g1 fanar S Feve B

Shyam @ Bagasram v. State of M.P.
Order dated 11.07.2018 passed by the High Court of Madhya Pradesh in Criminal
Revision No. 2771 of 2018, reported in ILR (2018) MP 1805

CRIMINAL PROCEDURE CODE, 1973 — Section 319

(i) Whether Court can exercise power u/s 319 of the Code to summon an accused
merely on the basis of statement made in examination-in-chief of witness? Held,
Yes — Court need not wait for the evidence against the accused proposed to be
summoned to be tested by cross examination.

(ii) Summoning of additional accused — Where Court has not impleaded a person
whose name has been mentioned in FIR as accused on the basis of protest petition
filed by complainant, the Court by virtue of Section 319 of the Code, can still

implead him.
gus wfkar wfear, 1973 - arr 319
() = @l & A JEF qeT0r § FUA F HUR R Aoy Fl 3f@gsa #F qa@T

el & Gl I URT 319 & HAAd ATFA T GIT HT Tehell &7 IfATAURA, 8T -
=TT & G g FETdd 3fAgFd & favg @ey & Jaodieror & qarm was
T JTaLTRT el &l

(i) AR HEYF A IgT FAT — S FARTEE, IRAE E@rT e fay i &
UR R W Afed &, e dF7 9ud7 §a=n fddesd # gof fmar @ ar
AN AT I, a9 o =ararery @fgdr Fr 9RT 319 H Yoo afdd & IUR W

38 3fANTST FT Ghar B

Rajesh and others v. State of Haryana
Judgment dated 01.05.2019 passed by the Supreme Court in Criminal Appeal No. 813 of
2019, reported in 2019 (2) Crimes 199 (SC)

Relevant extracts from the judgment:

Considering the law laid down by this Court in the case of Hardeep Singh v.

State of Punjab, (2014) 3 SCC 92, and the observations and findings referred to
and reproduced herein above, it emerges that (i) the Court can exercise the
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power under Section 319 of the CrPC even on the basis of the statement made in the examination-
in-chief of the witness concerned and the Court need not wait till the cross-examination of such a
witness and the Court need not wait for the evidence against the accused proposed to be
summoned to be tested by cross-examination; and (ii) a person not named in the FIR or a person
though named in the FIR but has not been charge-sheeted or a person who has been discharged
can be summoned under Section 319 of the CrPC, provided from the evidence (may be on the basis
of the evidence collected in the form of statement made in the examination-in-chief of the witness
concerned), it appears that such person can be tried along with the accused already facing trial.
In the case of S. Mohammed Ispahani v. Yogendra Chandak, (2017) 16 SCC 226 in para 35, this

Court has observed and held as under:

“35. It needs to be highlighted that when a person is named in the FIR by the

complainant, but police, after investigation, finds no role of that particular

person and files the charge-sheet without implicating him, the Court is not

powerless, and at the stage of summoning, if the trial court finds that a

particular person should be summoned as accused, even though not named in

the charge-sheet, it can do so. At that stage, chance is given to the

complainant also to file a protest petition urging upon the trial court to summon

other persons as well who were named in the FIR but not implicated in the

charge-sheet. Once that stage has gone, the Court is still not powerless by

virtue of Section 319 CrPC. However, this Section gets triggered when during

the trial some evidence surfaces against the proposed accused.”

Thus, even in a case where the stage of giving opportunity to the complainant to file a protest
petition urging upon the trial Court to summon other persons as well who were named in the FIR but
not implicated in the charge-sheet has gone, in that case also, the Court is still not powerless by
virtue of Section 319 of the CrPC and even those persons named in the FIR but not implicated in the
charge-sheet can be summoned to face the trial provided during the trial some evidence surfaces
against the proposed accused.

287. CRIMINAL PROCEDURE CODE, 1973 — Section 437
Whether release of accused on bail under Section 437(6) of the Code after expiration of
statutory period of sixty days is mandatory? Held, No — Passing of an order under the
provision is mandatory, but not grant of bail — Magistrate has discretion to refuse bail.
[Adverse findings given in the cases of Ram Kumar @ Raj Kumar Rathore
v. State of M.P., 2000(2) MPLJ 43; Rajendra son of Rajaram Pal v. State of
M.P., 2002(5) MPLJ 301 and Damodar Singh Chouhan v. State of M.P., 2005
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(IT) MPWN 138 (all single benches) held not to be a good law and the law laid down in the
cases of Asit @ Nakta v. State of M.P., M.Cr.C. No. 7059 of 2015, decided on 30.9.2015 and Manoj
Agrawal v. State of M.P., 2001 (1) MPHT 70 approved.]

gus gfhar afar, 1973 - 4RT 437

T Aigdl HT GRT 437 (6) & 3T 60 feaw i ifafts rafer &r Fafed swia fagera

P AT T BIST AT IR g2 ARG, 87 - 59 wraa & 3rehed 3meer aia

frar ST g & F SAEa G S AfGREe # FHAWT 3RABR S @ T

QaefeIR 8| [V $AR 3% I FAR BN 3. FeIgaer 77, 2000 (2) vAATAS 43,

TS REr TR qrer 13, FeTwder W7, 2002 (5) vHdverst 301 va grleT RE Tt

fa. FeTader 757, 2005 (2) vAizeeg Uo7 138 (W Teholdo) & HFGN # QU v yfcher

ey 3= fAf a8 gar 3auRa foram = T f@a 3% JFar a2 #Feggeer -3,

AT #7059, 2015 fAfdla Rer# 30.09.2015 Wd HaAle aare 3. #eqader 74,

2001 (1) vardivadt 70 & A F yiauied faftr segafea #r arg)]

Devraj Maratha Dillu v. the State of Madhya Pradesh

Order dated 16.03.2018 passed by the High Court of Madhya Pradesh in Misc. Criminal

Case No. 2668 of 2018, reported in 2019 (2) ANJ (MP) 41 (DB)
Relevant extracts from the order:

Upon a bare perusal of the provision and a close scrutiny thereof, it is noted that sub-section
(6) of Section 437 of the Code is in two parts. First- if, in any case triable by a Magistrate, the trial of
a person accused of any non-bailable offence is not concluded within a period of sixty days from the
first date fixed for taking evidence in the case, such person shall, if he is in custody during the whole
of the said period, be released on bail to the satisfaction of the Magistrate. Thus, in the first part if in
any case triable by a Magistrate, the alleged offence is non-bailable and the trial is not concluded
within a period of sixty days from the first date fixed for taking evidence, in case, such person shall
be released on bail to the satisfaction of the Magistrate. Still the discretion has been conferred to the
Magistrate to record his satisfaction and after recording reasons in writing, the Magistrate can refuse
the bail. The issue cropped up for consideration is that whether the aforesaid provision is mandatory
to release the accused on bail after expiration of statutory period and the Magistrate has no
discretion to refuse bail.

Before adverting to the provision of Section 437(6) of the Code, it is condign
to consider the provisions of Section 167(2) of the Code and its interpretation by
the Courts. In the case of Union of India through Central Bureau of Investigation
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v. Nirala Yadav alias Raja Ram Yadav alias Deepak Yadav, (2014) 9 SCC 457 while considering the
proviso of Section 167(2) of the Code where the accused was released on bail solely on the ground
that he was entitled to the benefit under the proviso of Section 167(2) of the Code, it has been held
that the Magistrate under the provisions of sub-section (2) of Section 167 of the Code, may authorise
detention of the accused otherwise than in the custody of police for a total period not exceeding 90
days. Where the investigation relates to an offence punishable for both — imprisonment for life or
imprisonment for a term not less than 10 years and 60 days where the investigation relates to any
other offence. On expiry of aforesaid period of 90 days or 60 days, as the case may be, indefeasible
right accrues in favour of the accused for being released on bail on account of default by the
investigating agency in completion of the investigation within the prescribed period and the accused
is entitled to be released on bail. In that case, there is no discretion left with the Court not to release
the accused on bail.

The language employed in sub-section (6) of Section 437 of the Code is different from sub-
section (2) of Section 167 of the Code that on expiry of the period of 60 or 90 days, as case may be,
the accused person shall be released on bail, unless for reasons to be recorded in writing by the
Magistrate. In the case of Ram Kumar @ Raj Kumar Rathore v. State of M.P., 2000 (2) MPLJ 43 the
Single Bench held that the provision of Section 437(6) of the Code is mandatory, unless bail is
rejected for the reasons to be recorded. In the case of Rajendra son of Rajaram Pal v. State of M.P.,
2002 (5) MPLJ 301 another Single Bench of this Court held that the provision of Section 437(6) of the
Code is mandatory and if the Court is of the opinion, that the accused is not entitled for balil, then it is
obligatory on the part of the Court to assign reason for refusing bail. In case of Damodar Singh
Chouhan v. State of M.P., 2005 (II) MPWN 138 the Single Bench held that the provision of Section 437
(6) is mandatory. In the case of Asit @ Nakta v. State of M.P., M.Cr.C. No. 7059 of 2015, decided on
30.9.2015 the Single Bench of this Court held that the provision of Section 437(6) of the Code is not
mandatory but directory. The Magistrate has full power to refuse or grant of bail for the reasons to be
recorded in writing. The learned Single Judge disagreed from the view expressed in the cases of
Ram Kumar @ Raj Kumar Rathore (supra) and Rajendra son of Rajaram Pal (supra).

Learned counsel appearing for the applicant submitted that in sub-section (6) of Section 437 of
the Code the word ‘shall’ has been used and, therefore, the provision has to be construed as
mandatory. In case of non-conclusion of the trial within a period of 60 days from the first date for
taking evidence in the case, it is mandatory for the Magistrate to release the accused on bail.

The use of word “may” or “shall” is not conclusive. Whether the provision is merely directory or
mandatory, was examined by Hon’ble the Supreme Court in a judgment reported as Dhampur Sugar Mills Ltd.
v. State of U.P., (2007) 8 SCC 338 wherein it has been held that whether the provision is directory or mandatory
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is required to be decided by ascertaining the intention of the Legislature and not by looking at the
language in which the the provision is clothed. The Court must examine the scheme of the Act,
purpose and object underlying the provision, consequences likely to ensue or inconvenience likely to
result if the provision is read one way or the other and many more considerations relevant to the
issue.

In another judgment reported as Bachahan Devi v. Nagar Nigam, Gorakhpur, (2008) 12 SCC 372
the Court held that the use of the words “may” and “shall” may help the courts in ascertaining the
legislative intent without giving to either a controlling or a determinating effect.

On a plain reading of the provision of Section 437(6) of the Code it is graphically clear that it is
mandatory in the sense that a person should not be kept in jail ordinarily if a trial for non-bailable
offence which is triable by the Magistrate, is not concluded within a period of sixty days from the date
fixed for evidence. Provided, it is proved that the concerned person was in jail for a period of sixty or
ninety days, as the case may be. However, passing of an order under Section 437(6) of the Code
appears to be mandatory, but not grant of bail. Sub-section (6) of Section 437 of the Code per se
show that if there be any reason for refusing the bail, the Magistrate has to record reasons in writing.
Thus, recording of reasons in writing is also mandatory and the reasons would be justiciable in an
appropriate criminal or extraordinary jurisdiction under Section 482 of the Code. No fetters have
been put on the Magistrate to exercise jurisdiction under Section 437(6) of the Code and bail can be
refused for the reasons to be recorded in writing. Magistrate has full power to take into consideration

(i) the nature of allegations;

(i)  whether the delay is attributable to the accused or to the criminal prosecution; and

(i) criminal antecedents of the accused or any other justiciable reason.

In view of delineation of facts and law elaborated in a greater detail herein-above, we hold that
the law laid down in the cases of Ram Kumar @ Raj Kumar Rathore v. State of M.P., 2000 (2) MPLJ 43;
Rajendra son of Rajaram Pal v. State of M.P., 2002 (5) MPLJ 301; and Damodar Singh Chouhan v. State
of M.P., 2005 (II) MPWN 138 wherein it has been held that the provisions of Section 437(6) of the
Code are mandatory in nature and the accused is entitled for bail, if the trial is not concluded by the
Magistrate within the statutory period and the Magistrate will not have any discretion to refuse bail is
not a good law and the law laid down in the case of Asit @ Nakta v. State of M.P., M. Cr. C. No. 7059 of
2015, decided on 30.9.2015 and Manoj Agrawal v. State of M.P., 2001 (1) MPHT 70 is approved.

In view of preceding analysis and enunciation of law governing the field, the reference is
answered as under:

(@) Provision envisaged in sub-section (6) of Section 437 of the Code is
mandatory in the sense that the Magistrate is required to exercise his
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power of granting bail after the statutory period, if the trial is not concluded within that,
however, passing of an order under Section 437(6) of the Code is mandatory, but not
grant of bail.

(b) The Magistrate is vested with full power to take into consideration-
(i) the nature of allegations;
(i)  whether the delay is attributable to the accused or to the prosecution; and
(ii) criminal antecedents of the accused or any other justiciable reason, while refusing to

grant bail.

288. CRIMINAL PROCEDURE CODE, 1973 — Sections 437 and 397
Whether an order passed under Section 437(6) of Code of Criminal Procedure is
revisable? Held, Yes — The order affects or adjudicates the rights of the accused — It
cannot be said to be interlocutory order and so can be revised.

gus ufehar |fdr, 1973 — 4RI 437 wa 397

T &US TshaT Wi T URT 437 (6) & el TIRe 3Mmerer J=AieTor A g2 sifafaenia, g - dar

3rerer TG & HTARRT T Te7IfIc 3rar aenRe FIdT § - $& Al oTel el ST Hehell & IR

s qaAfere fom o & &1

Monu @ Lakhan v. The State of Madhya Pradesh

Order dated 06.02.2019 passed by the High Court of Madhya Pradesh in M.Cr.C. No. 3386

of 2019 (Unreported)
Relevant extracts from the order:

This Court has gone through the record and arguments put forth by the learned counsel for
both the parties. It appears from the record that learned Sessions Judge rejected the applicant’s
revision without going into the merits of the case observing that the order was an interim order
against which revision was not maintainable.

Whether the order passed by the learned Magistrate under Section 437 (6) of CrPC is revisable
or not, this court in the case of Jitendra Jaiswal v. State of M.P. in M.Cr.C. No. 502621, 2018 vide order
dated 28.01.2019 observed as under:-

“the parameters relevant for the purpose of considering the bail application
under Section 437(6) of Cr.P.C. is different from the parameters relevant for
considering the bail application under section 437(1) and 439 (1) of Cr.P.C. The
Section 437 (6) of Cr.P.C. provides a right in favour of the accused to secure bail
where the trial could not be concluded within a period of 60 days, from the first date
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fixed for taking evidence with some restrictions. The order passed by the
magistrate under section 437(6) of Cr.P.C. affects or adjudicate the rights of
the accused. So it cannot be said to be an interlocutory.”

The Apex Court in the case of Amar Nath v. State of Haryana, (1977) 4 SCC 137 interpreting the
provisions of section 397(2) of Cr.P.C. held as under:-

“It seems to us that the term “interlocutory order” in Section 397(2) of the 1973
Code has been used in a restricted sense and not in any broad or artistic
sense. It merely denotes orders of a purely interim or temporary nature which
do not decide or touch the important rights or the liabilities of the parties. Any
order which substantially affects the right of the accused, or decides certain
rights of the parties cannot be said to be an interlocutory order so as to bar a
revision to the High Court against that order, because that would be against
the very object which formed the basis for insertion of this particular provision
in Section 397 of the 1973 Code. Thus, for instance, orders summoning
witnesses, adjourning cases, passing orders for bail, calling for reports and
such other steps in aid of the pending proceeding, may no doubt amount to
interlocutory orders against which no revision would lie under Section 397(2) of
the 1973 Code. But orders which are matters of moment and which affect or
adjudicate the rights of the accused or a particular aspect of the trial cannot be
said to be interlocutory order so as to be outside the purview of the revisional
jurisdiction of the High Court.”

Which shows that any order which substantially affects the right of the accused, or decides
certain rights of the parties cannot be said to be an interlocutory.

Sub section 6 of Section 437 of CrPC mandates that in case of nonbailable offence, which is
being tried by a Magistrate and where the trial has not concluded within a period of sixty days from
the first date fixed for taking evidence in the case and the accused has remained in custody during
whole of the said period, he becomes entitled to be released on bail. Though, the Magistrate can
decline the benefit of aforesaid provisions by recording reasons in writing. That section on one side
provides an absolute right in favour of the applicant to secure bail under Section 437(6), but, at the
same time, puts a check on the said right by conferring jurisdiction upon the Magistrate to reject the
applications for the reasons to be recorded in writing.

The stage contemplated under Section 437(6), is accrued after filing of
charge-sheet and framing of charge when trial commences and the accused
prefers an application after lapse of 60 days from first date fixed for taking
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evidence. Reasons for rejection of application under sub-section (6) of the said Section have to be
different and little more serious than the reasons that may be relevant for rejection for bail at the
initial stage.
A coordinate bench of this Court in M.Cr.C. No.12453/2016 - Bhagwan and others v. State of

M.P, observed:

“It is obvious that there needs to be something more for denying bail under

sub-section (6) than mere grounds on which the bail may be refused under

sub-section (1), for the simple reason that the accused would be in jail after 2

months from the first date of evidence only where the grounds for refusing bail

under section 437(1) are in existence. If same reasons are cited again for

denying bail under sub-section 437(6), it would render the provision under sub-

section (6) of section 437 otiose”.

A coordinate Bench of this Court in the case of M.Cr.C No. 13444/2018 Pramod Kumar
Vishwakarma v. State of Madhya Pradesh, Order dated 19.04.2018 also observed that:

“Section 437(6) Cr.P.C. provides that in every case, which is triable by a
Magistrate, of an offence which is non-bailable and where the trial cannot be
concluded within a period of 60 days, from the first date fixed for taking
evidence, the accused shall, if has been in custody during the whole of the
said period, be released on bail to the satisfaction of the Magistrate, unless, for
reasons to be recorded in writing, the Magistrate otherwise directs. The
provision is unambiguous in its intent to protect the fundamental right of the
accused under Article 21 of the Constitution by taking cognizance of his right to
a speedy trial. The provision unequivocally mandates the release of such a
person after the end of sixty days from the first date fixed for the recording of
evidence. His continued incarceration is an exception to be exercised for
reasons to be recorded by the Magistrate.”

The Division Bench of this Court in the case of Devraj Maratha @ Dillu v. State of Madhya
Pradesh, 2018 (2) MPLJ (Cri) 386 while answering the reference of a Single bench after considering
earlier judgments of this Court held as under:-

“On a plain reading of the provision of Section 437(6) of the Code it is
graphically clear that it is mandatory in the sense that a person should not be
kept in jail ordinarily if a trial for non-bailable offence which is triable by the
Magistrate, is not concluded within a period of sixty days from the date fixed for
evidence.”

Which shows that the parameters relevant for the purpose
of considering the bail application under Section 437(6) of
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Cr.P.C. is different from the parameters relevant for considering the bail
application under section 437(1) and 439(1) of Cr.P.C. The Section 437(6) of
Cr.P.C. provides a right in favour of the accused to secure bail where the trial
could not be concluded within a period of 60 days, from the first date fixed for
taking evidence with some restrictions. The order passed by the magistrate
under section 437(6) of Cr.P.C. affects or adjudicate the rights of the accused.
So it cannot be said to be an interlocutory.”

So, in the considered opinion of this Court, learned Sessions Judge committed mistake in
rejecting the applicant’s revision without going in to the merits of the case with the observation that
the impugned order was an interim order and hence revision was not maintainable against it. So, the
petition is allowed and the order dated 14.01.2019 passed by learned Sessions Judge, Khandwa in
Criminal Revision N0.107/2018 is hereby set-aside and the case is remanded back to the learned
Sessions Judge with the direction to pass a reasoned order after hearing both the parties.

*289. CRIMINAL PROCEDURE CODE, 1973 — Section 439
INDIAN PENAL CODE, 1860 — Section 376
BAIL :
Granting of bail in cases of rape on pretext of marriage — Held, allegation of rape on the
pretext of marriage can only be decided after the evidence is led by the parties —
Accused persons entitled to be released on bail. [Deepak Gulati v. State of Haryana, (2013) 7
SCC 675, relied on]

gus ufsear afgdr, 1973 - 4RT 439

R gus ", 1860 — &RT 376

SATA:

faaTg & 3TRaTHeT H TATCHT & ATHAAT H FTHAT TeTeT 1T STelT — AfRTAURG, faarg & 3mearas
TR SATCHIT o AT T fAfALT Shael TaTehRT G@RT Sl TIET & G &1 FohaT ST Hehell § —
HRGFANOT, STATAT R OIS S o gheR & | [&19% e fa: gRITom 1%, (2013) 7 THENT 675,
Haefad]

Lalji Chaudhary v. State of M.P.

Order dated 21.06.2018 passed by the High Court of Madhya Pradesh in M.Cr.C. No.
18356 of 2018, reported in ILR (2018) MP 1830
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290. EVIDENCE ACT, 1872 — Sections 3 and 118
APPRECIATION OF EVIDENCE:

(i)

(ii)

(iif)

Eye witnesses — Omission of name of one of the accused in the statement of one
eye-witness — Effect of? Held, mere fact that one eye-witness did not mention name
of the accused cannot lead to the inference that accused was not involved in the
incident — There may be several reasons due to which, he could not have seen
accused.

Contradiction between inquest report and post-mortem report; effect of — Held,
inquest report is merely opinion of officer recording it by seeing the injury from
bare eyes — This opinion does not belies the prosecution case otherwise proved by
eye-witnesses.

Appreciation of evidence — False implication; defence of — Prompt investigation
negates the chances of false implication — Incident took place at 09:00 a.m.,
Jardbeyan (Dehati Nalishi) was recorded on the spot at 09:30 a.m. followed by inquest
report and seizure memo, post-mortem was conducted at 12:10 p.m., FIR was sent
to court on the next day — Held, there was no opportunity for the informant to
implicate others leaving the real culprits.

ey yfafaae, 1872 - 4RIT 3 g 118

& FT HedThaT:

(i)

(iii)

Tejeelt el — Rl ueh waleell @l & wyal # v G & A F AT H -
werg — ARG, A 50 T27 4 & v wgfeelt @il 8 AHYFT & 75 # Seo@
oTet T, I8 fasehy w7gT foieprell ST FeheTl & fob HTAYFT Team & dfored =€r a1 - °F
3eTeh HRb & Tohel § TSieleh $ROT a8 AHFd A o ST T g

g FHART RUE wd qa wdemor RO & faumema & weng - fEfeuiRa, 3
AT RUIE a9 3@l @ &fadl & @t 38 HAAET el are IR
Hf@AT AT § - AT HAAT wgieRlt Wil qanr e wifed e F Ao
a frear RAg A8 = Tohr gl

[T T Hediehel — AT diered 6 o &l §9d — c@Rd 3=avor faear dfoed
frT ST Fr FHTGAT FF ARRAT § — G TId: 09:00 Fol G, BeadTeT (Sglelr aATforei)
gTART W I 09:30 I & AfAfAET v v Sws dedrer wrad Fog FHmeT
RAE va Sect doater R faar o, era odieTor gueY 12:10 sof famar or, gus
o RAE e & 3ere & & a9 & o - sfafuiRa, aea W & s=ew
fordl 35T T ATATT Fel 1 FAAThAT o I HIS GET 6T AT
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Shio Shankar Dubey and ors. v. State of Bihar

Judgment dated 09.05.2019 passed by the Supreme Court in Criminal Appeal No. 1617 of

2014, reported in AIR 2019 SC 2275
Relevant extracts from the judgment:

The submission of the learned counsel for the appellant that PW5, who is held to be an eye
witness has in his statement only taken names of the four accused, who, according to him, were
seen running away from the spot. It is submitted that PW5 did not take the name of Ram Pravesh
Dubey, the appellant No.2. The statement of PW5 has been brought on the record. PW5 in his
statement stated that at 9 O’clock in the morning, he had gone to Sasaram and when he went about
fifty steps south to Rouza Road from G.T. Road, he saw the accused persons namely Ram Nandan
Dusadh, Dudnath Dusadh, Jamadar Dusadh and Shankar Dubey fleeing on Rouza Road going from
the west to the east. It is true that in his statement, he mentioned names of only four persons, who
were seen fleeing on Rouza Road. The mere fact that he did not mention name of Ram Pravesh
Dubey cannot lead to the inference that Ram Pravesh Dubey was not involved in the incident. There
may be several reasons due to which, he could not see Ram Pravesh Dubey. When PW11 and
PW13, whose evidence has been relied by the trial court as well as High Court, have categorically
proved the presence of Ram Pravesh Dubey and his participation in the occurrence. The mere fact
that PW5 did not see Ram Pravesh Dubey fleeing is not conclusive nor on that basis, we can come
to any inference that Ram Pravesh Dubey was not involved in the occurrence.

Now, we come to the another submission of the appellants that in the inquest report, it was
mentioned that pellet from back in the head has come out of the mouth, but there was no bullet
injury found in the post mortem report.

A perusal of the injuries, which have been noticed in the post mortem report indicates that
there was fracture of occipital bone in two multiple pieces at back of the head. Some fragments of
bone had pierced into brain covering. Multiple fracture of right mallar bone, nosal bone and right
maxilla has also been noticed. The nature of the injuries, which were found in the post mortem
report indicates that on seeing the injuries, the officers recording the inquest report thought that
since occipital bone in two multiple pieces at back of head have been fractured and some
fragments of bone had pierced into brain covering, the bullet entered from the back side of the
head and came out of the mouth, which is noticed in the inquest report and the officer writing the
inquest report made his opinion by seeing the injury by bare eyes. The nature of injuries especially
injury in the back of head led him to believe that bullet entered from back of the head and came
out of the mouth. The above impression recorded in the inquest report was only opinion of person
preparing inquest report and due to the above impression recorded in the inquest report and no bullet
having been found in the post mortem report, it cannot be concluded that incident did not happen in a
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manner as claimed by the prosecution. The mention of bullet injury was only an opinion of the officer
writing the inquest report and in no manner belies the prosecution case as proved by eyewitnesses
PW11 and PW13.

There is one more fact, which needs to be noted in the present case. The occurrence is of 9.00
a.m. on 16.05.1980 and within half an hour of the occurrence, police officials from Police Station,
Sasaram arrived on the spot, a fardbeyan of the informant, PW11 was recorded on the spot itself by
the police officials. At 9.30 a.m., the fardbeyan has been proved. The inquest report and the seizure
report were provided at 10.00 a.m. and 10.15 a.m. respectively on the spot. FIR was sent to the
court on 17.05.1980. Trial court has noticed the entire sequence of the events and has rightly come
to the conclusion that there was no opportunity for the informant to implicate other leaving the real
culprits.

291. EXCISE ACT, 1915 (M.P.) — Section 47-D

CRIMINAL PROCEDURE CODE, 1973 — Sections 451 and 457

(i) Whether Magistrate is justified to grant opportunity of hearing to prosecution,
where application is filed to release the seized vehicle under the Act of 1915? Held,
Yes — Any order passed without giving notice to another party is against the
principles of natural justice and is void ab initio.

(ii) Relevant date for consideration of bar created under Section 47-D of the 1915 Act
for release of seized vehicle — Held, relevant date for exercising jurisdiction u/s 451
and 457 of the Code to release the seized vehicle under the 1915 Act is the date of
hearing of application or passing the order and not the date of filing of the
application.

IEHRT FAATH, 1915 (A.9.) — URT 47-9

gus yfshar Gfedr, 1973 — ¥RIT 451 Uq 457

() o1 agel 1 f@Fd 6T S g AfRYd 3ded R AfSRee eary e i
GeAdTS T HGE Jelel fohdl Sir =i &2 AR, 8T — g TaThR il gae
A faar o g o 3meer e = & f{grdl & fawg § aur 3Rsa: 7 8l

(i) RIS aresd i fFFd g 1915 & IMAfAws & ary 47-9 & I3eha AT
aolell & fIuR g gEId fafy — A@eiRd, 1915 & fafas & efa A
algeT I fAAfFd &g afedr & GRSt 451 TUT 457 & I AAMARR F T FA
& gEIT T 3mdeeT Hr gorars Hr Al a1 sneer o g &1 fafy § & 6 smdee
afeya f6dr ser i faf
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Anil Dhakad v. State of M.P.

Order dated 05.07.2018 passed by the High Court of Madhya Pradesh (Indore Bench) in

M.Cr.C. No. 6500 of 2018, reported in ILR (2018) MP 1835
Relevant extracts from the order:

A plain reading of Section 47-D of the Act, 1915 shows that the Section mandates that the
court having jurisdiction to try offences covered by the Clause-(a) or (b) of Sub- Section 1 of Section
34 of the Act, 1915 shall not make any order about the disposal, custody etc. of the vehicle after it
has received intimation of initiation of confiscation proceedings from the Collector. It transpires from
unambiguous provision of the Act that if at the time of hearing on the application or at the time of
passing of the order, the concerned Magistrate has information before him regarding initiation of
confiscation proceeding then this provision takes away his jurisdiction and he cannot exercise
powers under Section 451 & 457 of Cr.P.C. because the provisions of Section 47-D of the Act, 1915
has overriding effect over the general provisions of Section 451 and 457 of Cr.P.C., thus, there is no
doubt that relevant date of exercising jurisdiction under Sections 451 & 457 of Cr.P.C. with regard to
the disposal of property seized under the provisions of Clause (a) or (b) of Sub Section (1) of Section
34 of the Act, 1915 is the date of hearing of the application or passing the order on the same and not
the date of filing of the application.

292. FAMILY COURTS ACT, 1984 — Section 19

HINDU MARRIAGE ACT, 1955 — Section 24

(i) Appeal; maintainability of — Whether an order of maintenance pendente lite under
Section 24 of HMA is appealable? Held, Yes. [Smt. Kiran Bala Shrivastava v. Jai Prakash
Shrivastava, 2005 (23) LCD 1 (All HC) relied upon]

(ii) Maintenance pendente lite — Quantum of — ¥ 4,000/- per month for a woman and her
infant child held to be deficient looking to the standard of living and rising price
index — Notification issued under the Minimum Wages Act, 1948 for an unskilled
labour took as guidance for ascertaining the minimum needs of a person to live a
life of dignity.

FgFa FTY AfAfAaH, 1984 — arT 19

feq R sfafaas, 1955 - awr 24

(i) e A NAWOTAr — T Req fdarg 3RATH & arT 24 & 3rehaT qiRd argeprell
SRUT-UINUT 31T 3 Iy § 2 — JTRAUIRG, 87| [407aT vor arar sareaa 3. a7
gHRI Aaredd, 2005 (23) Targist 1 (31, 3T =ORTed) 3aRd]
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(i)  aTCeRrelle] $RUT-GINUT T EIIEA-HgeT & FR UL T Hed Hdhih & 3cilh H Th
Afger 3R 3q% RIY & T A T 4,000/~ 9 AE &1 RO JoAed 91 gm 1T
Th IERIST HAR & Foreed H ~gAdd dda IfAfaa, 1948 & 3refid Sy g
H Teh ehiFd H IRAGY Sliad S & [T ~Tadm SR H qar @ & fow

AR & & # foram I

Reeta Bais (Smt.) v. Vishwapratap Singh Bais

Judgment dated 30.08.2017 passed by the High Court of Madhya Pradesh (Bench

Gwalior) in First Appeal No. 196 of 2017, reported in ILR (2017) MP 2441 (DB)

Relevant extracts from the judgment:

Learned counsel for the appellant relying upon a decision of the Full Bench of Allahabad High
Court in the case of Smt. Kiran Bala Shrivastava v. Jai Prakash Shrivastava, 2005 (23) LCD 1 submits
that the nature, character and colour of an order under Section 24 of the Hindu Marriage Act is of a
final order as it decides the rights and liabilities of the wife in a substantial manner and, therefore,
can very well be treated akin to “judgment”. By relying the Full Bench decision, it is submitted that
the instant appeal under Section 19 of the Family Courts Act is maintainable.

This Court is of the considered view that from the current standard of living and rising price
index the amount of compensation of I 4000/- per month is deficient to sustain a woman as well as
her infant child.

To prima facie ascertain the minimum essentials required to allow an individual to survive and
live a life of dignity, this court deems it appropriate to seek guidance from the Notification No. S.O.
2413(E) dated 28n July, 2017 of the Ministry of Labour and Employment issued under the Minimum
Wages Act, 1948 prescribing minimum rates of wages for unskilled labourer as ¥ 350/- per day.

This Court is of the considered view that taking a modest figure of ¥ 200/- per day for the
appellant-wife and I 100/- per day for her infant child would suffice to enable them to sustain a life of
dignity allowing them to meet the requirement of necessity and a little bit of comfort.

*293. FOREST LAWS:
Release of seized vehicle in forest offences — Held, in forest offences, generally seized
forest produce and vehicle should not be released — But, if Court is inclined to release
the seized vehicle, it must specify the reasons and must insist upon furnishing of bank
guarantee as minimum condition — Release of such vehicle should not be dealt with
liberal approach. [State of Karnataka v. K. Krishnan, (2000)7 SCC 80, relied on]
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294,

a1 fafer:

el JTORTUT & TRITEN aTget T THafohed — AR, AAIAIT deT RTET & HIFENT areat
AT FATST Y ToAeoFcl 6T T ST TRV — o], I =TT ATRIEIT arged I folefercd et
T 3 3TFET B1TT § ol 38 SHROT S AT AT 7o el TR e IREN St T hgedl WG T —
3GR TTCChIVT Tt §U VH ATeeT Y Aot 1€ AT AT [ Fedfed T fa & FoI (2000) 7
TEHi 80, Jracied]

Surendra Kumar Tiwari v. State of M.P.
Order dated 19.06.2018 passed by the High Court of Madhya Pradesh in M.Cr.C. No.
16455 of 2018, reported in ILR (2018) MP 1826

HINDU LAW:

TRANSFER OF PROPERTY ACT, 1882 — Sections 8 and 54

LIMITATION ACT, 1963 — Section 27, Articles 64 and 65

(i) Hindu widow — Property rights — Nature of rights before Hindu Succession Act,
1956 explained — Under Hindu Law, a widow took a limited estate — Alienation of
limited estate by widow, when permissible? Held, only for necessity or benefit of
estate — Any alienation except for necessity or benefit is a nullity.

(ii) Hindu Law - Right of reversioners — Reversioners have no vested interest in
widow’s estate — They have mere chance of succession — They are entitled to get
the property left behind on the date of death of widow.

(ili) Limitation — Reversioner's suit for possession — Reversioner may sue for
possession even without setting aside alienation — Period of limitation is 12 years
from the death of widow as per Article 141 of the Limitation Act, 1908 (now Article
65 of the 1963 Act) — Instantly, propositus ‘R’ died in 1907 leaving behind
predeceased wife’s daughter ‘V’ and second wife ‘S’ — ‘S’ sold the property in 1913
to her brother ‘SR’ — ‘SR’ sold that property in 1954 to defendants — ‘S’ died in 1938
- ‘V’s’ daughter ‘J’ sold the same property to plaintiffs in 1955 — Held, ‘V’ being
reversioner, could have ignored sale of 1913 as not binding upon him — But period
of limitation for suit of possession started in 1938 upon death of ‘S’ — 12 years
expired in 1950 and thus, suit by plaintiffs is barred by limitation.

(iv) Adverse possession — Effect of — Once an owner has lost his property by operation of
adverse possession, any transfer thereafter, would not convey any right — Nemo dat quod non habet
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— In present case, transfer by ‘J’ in 1955 would not convey any right to plaintiffs.

foeg fafer:
wafea sfavor srfafawa, 1882 - 4T 8 va 54
gt srfafaas, 1963 - 4RT 27 U4 3RS 64 7 65

©)

(i)

(i)

@iv)

feee, faerar - gufed  JIfAFR - Beg ScaRITARR ATATA, 1956 % I ISR B gpfcr Hr
SATEAT 1 713 - Tgwg, Taftr & 3icaieT faerar ven MTAT e uree el oY - fatrar gary dfaa
HYCT I GEAICRUT; e 3] §? ITATAUIRG, AT JTaegenc 3raar €uel & o1e & & -
AR IYAT ofeT o AR 3 §EAROT LT & |

feg fafr - Secawstiol &7 31feR - 3caweety &1 fatrar & duer 7 1S wdfcas fea A glars
- 3¢ AT G 3caIfUsR ured § - 3 farar i g fostien it 38 gany siet a1 gufea
9Ted &t & JTFRT g B

AREAT - AT g SRR FT alg - SR gEATTROT I HAFT FIC e o
INTRATeT § dle; off Fehell & — TREAT 37afe, TREATAT 3T, 1908 & e 141 G
1963 & TRz &1 31Tede 65) & ITAR, faerar 1 7y fewier & 12 ¥ § - §Ecerd HHo &,
&I ‘R’ T HcF 1907 H SHRT T4 Teadl 1 IHT V' TUT SfAAT TeedT *S” o SiaieT ohrel 3 g1
IS - S’ A 1913 H TUfcd AT HIS ‘SR I fashd X & - ‘SR’ oF ag Tfed 1955 H Ffaarceror
A ART F - S P A 1938 AES - V' HT T I & T FFA et AT T 1955 3 fashay
&Y - HATARE, Vv ScaReM 87 & A1 1913 7 g2 [Ish A1 T R TUASRY o 8l &
HROT A ITETST R Fehell AT - Fohere] 3T g are; o fordy AR hrer 1938 °S” A Fog
X I §3T - 12 T T 3T 1950 F &1 81 1T - 37T: AEHT0T GIRT HIEA ale; TREAT SanT
afsid g1

TRy 3T - Y977 - STeT h1s T 310ely Fufeet faRTel 3nfeycy & wriieadsT § @ aars
ar 38 gaTd fohar a1 shig Y AT fondl TSR T gEdlcR T S8 hedll - IS ST TFd 39T
q 95T g AR T8I L bl - TAHATT ATHS F J’ GIRT 1955 F AT a1 3707 ardreror
I 1S TR GEATAR 6T el |

Gopalakrishna (Dead) by LRs. and others v. Narayanagowda (Dead) by LRs.

and others
Judgment dated 03.04.2019 passed by the Supreme Court in Civil Appeal No. 1332 of
2008, reported in (2019) 4 SCC 592
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Relevant extracts from the judgment:
There is no dispute that the parties are governed by the Madras School of Hindu Law.

Thereunder, every female who succeeded as an heir whether to a male or a female, took a limited
estate in the property inherited by her. As regards widow’s estate, this statement is found in Mulla
Hindu Law, 23w Edn.:

“176. Widow’s estate.— A widow or other limited heirs is not a tenant for life,

but is owner of the property inherited by her, subject to certain restrictions on

alienation and subject to its devolving upon the next heir of the last full owner

upon her death. The whole estate is for the time vested in her, and she

represents it completely. As stated in a Privy Council case, her right is of the

nature of a right of property; her position is that of owner; her powers in that

character are, however limited; but so long as she is alive no one has any

vested interest in the succession.”

In Jaisri Sahu v. Rajdewan Dubey, AIR 1962 SC 83, this Court proceeded to hold that it could not
be an inflexible proposition of law that whenever there is a usufructuary mortgage, the widow could
not sell the property on the ground that it would deprive the reversioners of the right to redeem it.
This is what the Court held:

“... Such a proposition could be supported only if the widow is in the position
of a trustee, holding the estate for the benefit of the reversioners, with a duty
cast on her to preserve the properties and pass them on intact to them. That,
however, is not the law. When a widow succeeds as heir to her husband, the
ownership in the properties both legal and beneficial, vests in her. She fully
represents the estate, the interest of the reversioners therein being only spes
successionis. The widow is entitled to the full beneficial enjoyment of the
estate and is not accountable to anyone. It is true that she cannot alienate
the properties unless it be for necessity or for benefit to the estate, but this
restriction on her powers is not one imposed for the benefit of reversioners
but is an incident of the estate as known to Hindu law. It is for this reason
that it has been held that when the Crown takes the property by escheat it
takes it free from any alienation made by the widow of the last male holder
which is not valid under the Hindu law, vide : Collector of Masulipatam v.
Cavaly Vencata Narrainapah, (1859-61) 8 Moo IA 529. Where, however,
there is necessity for a transfer, the restriction imposed by Hindu law on
her power to alienate ceases to operate, and the widow as owner has got the
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fullest discretion to decide what form the alienation should assume. Her
powers in this regard are, as held in a series of decisions beginning with
Hunooman Persaud Panday v. Babooee Munraj Koonweree, (1854-57) 6 Moo IA
393 those of the manager of an infant’s estate or the manager of a joint Hindu
family.”

In Gogula Gurumurthy v. Kurimeti Ayyappa, (1975) 4 SCC 458, this Court reiterated the position of
a Hindu widow and of greater relevance to us held no one has any vested interest in succession as
long as the widow is alive:

“... A Hindu widow is entitled to the full beneficial enjoyment of the estate. So
long as she is not guilty of willful waste, she is answerable to no one. Her
estate is not a life-estate, because in certain circumstances she can give an
absolute and complete title. Nor is it in any sense an estate held in trust for
reversioners. Within the limits imposed upon her, the female holder has the
most absolute power of enjoyment and is accountable to no one. She fully
represents the estate, and, so long as she is alive, no one has any vested
interests in the succession. ... It cannot be predicted who would be the nearest
reversioner at the time of her death. It is, therefore, impossible for a
reversioner to contend that for any loss which the estate might have sustained
due to the negligence on the part of the widow he should be compensated
from out of the widow’s separate properties. He is entitled to get only the
property left on the date of the death of the widow. The widow could have,
during her lifetime, for necessity, including her maintenance alienated the
whole estate.”

The next thing which we must ascertain is who are the reversioners. The reversioners are the
heirs of the last full owner, who would be entitled to succeed to the estate of such owner on the
death of a widow or other limited heir, if they be then living (as per para 175 of Mulla on Hindu Law).
The nature of the interest of reversioners is also discussed under the same para, which is as follows:

175. (2) Interest of reversioners.— The interest of a reversioner is an interest
expectant on the death of a limited heir and is not a vested interest. It is a spes
successionis or @ mere chance of succession within the meaning of Section 6,
Transfer of Property Act, 1882. It cannot, therefore, be sold, mortgaged or
assigned, nor can it be relinquished. A transfer of a spes successionis is a nullity,
and it has no effect in law.
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Under the Hindu law, a widow took a limited estate. She was not a trustee for the reversioners.

She was owner of the properties. But she could alienate the property only for necessity or benefit of

the estate.

Taking up the second question, we notice the following commentary of Mulla on Hindu Law:

“207. Reversioner’s suit for possession and limitation. — A suit by
reversioners, entitled to succeed to the estate on the death of a widow or other
limited heir, for possession of immovable property from an alienee from her
must be brought within 12 years from her death (the Indian Limitation Act,
1908, Schedule I, Article 141), and of movable property, within six years from
that date.

[Now see Articles 65, 109 and 113 of the new Limitation Act, 1963.]

The reversioner may sue for possession without suing to have alienation set
aside. The reason is that he is entitled to treat the unauthorised alienation as a

nullity without the intervention of any court.”

The learned counsel for the respondents has placed considerable reliance on the judgment of
this Court in Kalipada Chakraborti v. Palani Bala Devi, AIR 1953 SC 125. Therein, this Court dealt with
transfer of Shebeiti right by Hindu widow and the suit by reversioners challenging the same. This

Court held as follows:

“14. ... But all doubts on this point were set at rest by the decision of the
Privy Council itself in Jaggo Bai v. Utsava Lal, (1928-29) 56 IA 267 and the law
can now be taken to be perfectly well settled that except where a decree has
been obtained fairly and properly and without fraud and collusion against the
Hindu female heir in respect to a property held by her as a limited owner, the
cause of action for a suit to be instituted by a reversioner to recover such
property either against an alienee from the female heir or a trespasser who
held adversely to her accrues only on the death of the female heir. This
principle, which has been recognised in the Law of Limitation in this country
ever since 1871, seems to us to be quite in accordance with the
acknowledged principles of Hindu law. The right of reversionary heirs is in
the nature of spes successionis, and as the reversioners do not trace their
title through or from the widow, it would be manifestly unjust if they are to
lose their rights simply because the widow has suffered the property to be
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destroyed by the adverse possession of a stranger. The contention raised by

Mr Ghose as regards the general principle to be applied in such cases cannot,

therefore, be regarded as sound.

15. ... Ordinarily there are two limitations upon a widow’s estate. In the first

place, her rights of alienation are restricted and in the second place, after her

death the property goes not to her heirs but to the heirs of the last male

owner.”

This view has been followed in the judgment in Ram Kristo Mandal v. Dhankisto Mandal, AIR

1969 SC 204. The law of limitation relevant at that point of It is this statutory framework which formed
the basis of the law laid down by this Court which we have noticed.

Description of Suit Period of | Time from which period
Limitation begins to run

140. By a remainderman, a reversioner | Twelve years. When his estate falls into
(other than a landlord) or a devisee, for possession.
possession of immovable property.

141. Like suit by a Hindu or Muhammadan | Twelve years. When the female dies.
entitted to the possession of immovable
property on the death of a Hindu or
Muhammadan female.

It is this statutory framework which formed the basis of the law laid down by this Court which
we have noticed.

It is next relevant to notice Section 28 of the Limitation Act:

“28. Extinguishment of right to property.— At the determination of the
period hereby limited to any person for instituting a suit for possession of any
property, his right to such property shall be extinguished.”

In other words, while it was open to the reversioners to ignore an alienation made by a Hindu
widow and the period of limitation would not start to run upon a transfer effected by the Hindu widow,
undoubtedly, the period of limitation for filing a suit for recovery of possession would commence
upon the death of the widow.

The property was alienated by Seethamma, the widow of Ramanna in favour of her brother
Shrinivas Rao in the year 1913. Undoubtedly, it was open to the reversioner to proceed on the basis
that such alienation does not bind her.
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Thereafter, in 1938, Seethamma passed away. Even proceeding on the basis that Jankamma,
the granddaughter of Ramanna was a reversioner, her estate in expectancy became vested in her,
upon the death of Ramanna’s widow, Seethamma in 1938. While it is true that it was open to the
reversioner to ignore the sale deed executed by the widow, as not binding on her, as far as suit for
recovery of possession, the law clearly provided for a period of 12 years and the period of limitation
started with the death of the limited owner, namely, the widow in 1938. The time started ticking with
the passing away of the widow in 1938. The period of limitation being 12 years, it ran out in 1950.
With the running out of the period of limitation prescribed under the Limitation Act, 1908 (by Articles
140 and 141), the very right of the alleged reversioner Jankamma also came to an end. Thus, when
she executed the sale in the year 1955 in favour of the appellants, she could not have conveyed any
right. That apart, even for a moment, proceeding on the basis that period of limitation would start
from 12 years from 1955 when the sale deed was executed in favour of the appellants by Jankamma
even that period ran out in 1967.

295. HINDU MINORITY AND GUARDIANSHIP ACT, 1956 — Section 6

(i) Custody of minor child — Welfare of child is the supreme consideration while
adjudicating custodial disputes — Court is not bound by mere legal right of parents
or guardians.

(ii) Custody of minor child of 12 years — Preferential right of father and relatives of
deceased mother — Father being natural guardian, highly educated, having stable
economic condition, have recovered from illness and is healthy and have support
of his mother — Held, welfare of child will be best served by handing over the
custody of child to father.

feeq araTeaaarar v wRarwar srfafas, 1956 - 4w 6

() 39T STeleh $T ITRIET — FTIRET ot aaret &1 Ao aRa I7T ST &7 Hedror
Hafcdd TUR & — w2 AT ATAT-TAdT 31UaTr TX87 & fafe 3ifeR & sreg A6 €1

(i) 1% T IATCATT STefeh T ITATET — AT TAT HA AT & ATAGRT o AT 3HTDR -
ar Sl aiers §, 3Tg RAfea, R s ger d, SRy @ S gl oy ¢ v 38
YA AT AT Y 39y § - HAAUIRG, Sree Hr 3fEReT 356 Nar w &7r Ser &

dTeleh & TolT SHeAToTRRT g |

Tejaswini Gaud and ors. v. Shekhar Jagdish Prasad Tewari and ors.
Judgment dated 06.05.2019 passed by the Supreme Court in Criminal Appeal No. 838 of
2019, reported in AIR 2019 SC 2318
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Relevant extracts from the judgment:
Welfare of the minor child is the paramount consideration. The court while deciding the child

custody cases is not bound by the mere legal right of the parent or guardian. Though the provisions
of the special statutes govern the rights of the parents or guardians, but the welfare of the minor is
the supreme consideration in cases concerning custody of the minor child. The paramount
consideration for the court ought to be child interest and welfare of the child.

After referring to number of judgments and observing that while dealing with child custody
cases, the paramount consideration should be the welfare of the child and due weight should be
given to child’s ordinary comfort, contentment, health, education, intellectual development and
favourable surroundings, in Nil Ratan Kundu v. Abhijit Kundu, AIR 2009 SC (Supp) 732, it was held as
under:

“In Goverdhan Lal v. Gajendra Kumar, AIR 2002 Raj 148 the High Court observed
that it is true that the father is a natural guardian of a minor child and therefore
has a preferential right to claim the custody of his son, but in matters
concerning the custody of a minor child, the paramount consideration is the
welfare of the minor and not the legal right of a particular party. Section 6 of
the 1956 Act cannot supersede the dominant consideration as to what is
conducive to the welfare of the minor child. It was also observed that keeping
in mind the welfare of the child as the sole consideration, it would be proper to
find out the wishes of the child as to with whom he or she wants to live.

The welfare of the child has to be determined owing to the facts and circumstances of each
case and the court cannot take a pedantic approach. In the present case, the first respondent has
neither abandoned the child nor has deprived the child of a right to his love and affection. The
circumstances were such that due to illness of the parents, the appellants had to take care of the
child for some time. Merely because, the appellants being the relatives took care of the child for
some time, they cannot retain the custody of the child. It is not the case of the appellants that the
first respondent is unfit to take care of the child except contending that he has no female support to
take care of the child. The first respondent is fully recovered from his illness and is now healthy and
having the support of his mother and is able to take care of the child.

The appellants submit that handing over of the child to the first respondent would
adversely affect her and that the custody can be handed over after a few years. The child is
only 1% years old and the child was with the father for about four months after her birth. If no
custody is granted to the first respondent, the court would be depriving both the child and the
father of each other’s love and affection to which they are entitled. As the child is in tender age
i.e. 1%2 years, her choice cannot be ascertained at this stage. With the passage of time, she
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might develop more bonding with the appellants and after some time, she may be reluctant to go to
her father in which case, the first respondent might be completely deprived of her child’s love and
affection. Keeping in view the welfare of the child and the right of the father to have her custody and
after consideration of all the facts and circumstances of the case, we find that the High Court was
right in holding that the welfare of the child will be best served by handing over the custody of the
child to the first respondent.

296. HINDU SUCCESSION ACT, 1956 — Section 14

Property in possession of Hindu women at the commencement of the Act of 1956 —

When becomes her absolute property? Held, Hindu woman must have acquired some

kind of title over such property — She will not become full owner of the property when

she was only a trespasser without any right to property — Mere possession without right

would not confer full ownership after the commencement of Act of 1956.

feeg scaufar sfafaae, 1956 - amr 14

1956 % 3TRTATH & ] g1t & FHY feeg Al & InfAucy i Fufed - s 386 quT T Hr

&Y ST ¥ FRMIRG, Reg AfyeT a7 deft Fufea v e o Rrelt JoR FT T g AT -

Fafea # Ry famelt 31R%R & 719 AR @1 W ag Fufed 1 qot Fareh 7 gl - R sfteR

& AT ARG 1956 & AT & o] 8ot & g2 qoT Faffed Yeed wFgT |

Ajit Kaur alias Surjit Kaur v. Darshan Singh (Dead) Through LRs. and ors.

Judgment dated 04.04.2019 passed by the Supreme Court in Civil Appeal No. 226 of

2010, reported in AIR 2019 SC 2122
Relevant extracts from the judgment:

The submission of learned counsel for the appellant that the appellant being in possession of
the subject property in question at the time when Act, 1956 came into force and by virtue of Section
14 (1) of the Act became an absolute owner of the subject property and the decree being a nullity is
inexecutable and it is a jurisdictional error against the policy of legislature, is without substance for
the reason that Section 14 (1) of the Act, 1956 clearly envisage that the possession of the widow,
however, must be under some vestige of a claim, right or title or under any of the devise which has
been purported under the law. Indisputedly, in the instant case, the appellant was not holding any
valid possession over the subject property and as already observed, opening of fiscal proceedings
would not confer a right of acquisition by either of the devise which has been referred to under the
explanation to Section 14 (1) of the Act, 1956.
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The effect of Section 14, after the Act, 1956 came to be examined by a three Judge Bench of
this Court in Eramma v. Veerupana and others, AIR 1966 SC 1879 as under:

“It was next contended by the appellant that she was admittedly in possession
of half the properties of her husband Eran Gowda after he died in 1341-F and
by virtue of Section 14 of the Hindu Succession Act she became the full owner
of the properties and Respondents 1 and 2 cannot, therefore, proceed with the
execution case. We are unable to accept this argument as correct. At the time
of Eran Gowda’s death the Hindu Women'’s Right to Property Act, 1937 (Act 18
of 1937) had not come into force. It is admitted by Mr. Sinha that the Act was
extended to Hyderabad State with effect from February 7, 1953. It is manifest
that at the time of promulgation of Hindu Succession Act, 1956 the appellant
had no manner of title to properties of Eran Gowda.

It is true that the appellant was in possession of Eran Gowda’s properties but
that fact alone is not sufficient to attract the operation of Section 14. The
property possessed by a female Hindu, as contemplated in the section, is
clearly property to which she has acquired some kind of title whether before or
after the commencement of the Act. It may be noticed that the Explanation to
Section 14 (1) sets out the various modes of acquisition of the property by a
female Hindu and indicates that the section applies only to property to which
the female Hindu has acquired some kind of title, however restricted the nature
of her interest may be. The words “as full owner thereof and not as a limited
owner” as given in the last portion of subsection (1) of Section 14 clearly
suggest that the legislature intended that the limited ownership of a Hindu
female should be changed into full ownership. In other words, Section 14 (1)
of the Act contemplates that a Hindu female who, in the absence of this
provision, would have been limited owner of the property, will now become
full owner of the same by virtue of this section. The object of the section is to
extinguish the estate called limited estate or “widow’s estate” in Hindu law
and to make a Hindu woman, who under the old law would have been only a
limited owner, a full owner of the property with all powers of disposition and
to make the estate heritable by her own heirs and not revertible to the heirs of
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the last male holder. The Explanation to subsection (1) of Section 14 defines
the word “property” as including “both movable and immovable property
acquired by a female Hindu by inheritance or devise ...”. Subsection (2) of
Section 14 also refers to acquisition of property. It is true that the Explanation
has not given any exhaustive connotation of the word “property” but the word
“acquired” used in the Explanation and also in subsection (2) of Section 14
clearly indicates that the object of the section is to make a Hindu female a full
owner of the property which she has already acquired or which she acquires
after the enforcement of the Act. It does not in any way confer a title on the
female Hindu where she did not in fact possess any vestige of title. It follows,
therefore, that the section cannot be interpreted so as to validate the illegal
possession of female Hindu and it does not confer any title on a mere
trespasser. In other words, the provision of Section 14 (1) of the Act cannot be
attracted in the case of a Hindu female who is in possession of the property of
the last male holder on the date of the commencement of the Act when she is
only a trespasser without any right to property.”

In the instant case, the appellant although was holding possession but not under any of the
devise referred to under explanation to Section 14 (1) of the Act, 1956 and mere possession would
not confer preexisting right of possession over the subject property to claim full ownership rights
after the Act, 1956 came into force by operation of law and this what was considered and negated by
the High Court in the impugned judgment.

297. INDIAN PENAL CODE, 1860 — Section 149
Constructive liability; determination of — Held, to determine whether an accused, being a
member of an unlawful assembly, is liable for a given offence, it needs to be seen
whether such act was committed in prosecution of the common object of the assembly
— And alternatively whether the members of the assembly knew that the offence was
likely to be committed in prosecution of such common object — This has to be
determined from the facts and circumstances of each case.

R gus afgdr, 1860 — &RT 149

afls R & gt - FAFGORT, g8 FeRT :F & ©T &
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IROT H FIRT AT a=—r a1 — Jur [Aeedd: FO7 JHAG & FEEIET Jd O F 0
AT 3527 & 3EER0T H IOUY HIRd AT ST THET AT — 59 Tl Th0T o J2ar

3R aRfEufaat & 3R ) FuiRa fear smer arfgol

Bal Mukund Sharma alias Balmukund Chaudhry and others v. State of Bihar

Judgment dated 16.04.2019 passed by the Supreme Court in Criminal Appeal No. 1382 of

2014, reported in (2019) 5 SCC 469 (3 Judge Bench)

Relevant extracts from the judgment:

We may now address the aspect of the constructive liability of the accused Kapildeo Chaudhry,
Mahendra Rai, Babulal Chaudhry, Bhavesh Chaudhry and Anil Chaudhry for the murder of the
deceased. It is well settled that to determine whether an accused, being a member of an unlawful
assembly, is liable for a given offence, it needs to be seen whether such act was committed in
prosecution of the common object of the assembly, and alternatively whether the members of the
assembly knew that the offence was likely to be committed in prosecution of such common object.
This, in turn, has to be determined from the facts and circumstances of each case. [See Dharam Pal
v. State of Uttar Pradesh, (1975) 2 SCC 596; Roy Fernandes v. State of Goa, (2012) 2 SCC (Cri) 111]

In the instant case, it is evident that the six accused initially accosted the informant, chased him
to his house, and on failing to get a hold on him, set fire to a portion of his house and caught hold of
his nephew, the deceased, who was done to death by the accused Brahamdeo. It is thus evident
that the murder of the deceased was itself not the common object of the unlawful assembly.
Moreover, we find that the act of the accused Brahamdeo of shooting the deceased was sudden,
and knowledge of the likelihood of the same could not be attributed to the rest of the accused.
Though the other accused had followed the accused Brahamdeo, in our considered opinion, the
evidence on record and circumstances of this case could not, conclusively and beyond reasonable
doubt, show common object being shared by the other accused, in the commission of the offence of
murder by the accused Brahamdeo.

It is no doubt true that the evidence on record may create grave suspicion in the mind of the
Court about the complicity of the other accused also, with the help of Section 149, IPC, however,
such grave suspicion cannot take the place of proof. It is for the prosecution to prove its case
beyond reasonable doubt. Even if the evidence on record creates suspicion in the mind of the Court,
though grave, the same would not be sufficient to conclude that the other accused are liable to be
convicted for the offence under Section 302 along with the accused Brahamdeo, with the help of
Section 149, IPC.

In such circumstances, we are of the opinion that the accused Kapildeo
Chaudhry, Mahendra Rai, Babulal Chaudhry, Bhavesh Chaudhry and Anil
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Chaudhry cannot be said to have shared any common object for the murder of the deceased, and
cannot be made liable for the same. Notably, the Courts have rightly held only the accused
Brahamdeo and Kapildeo liable for the attempt to murder the injured eye-witnesses by firing upon
them. However, for the afore-stated reasons, only the accused Brahamdeo can be held liable for the
murder of the deceased. At the most, it can be said that the role of the accused Mahendra Rai,
Babulal Chaudhry, Bhavesh Chaudhry and Anil Chaudhry has been proved only in so far as the
assault on PW4 is concerned, through cogent and reliable evidence attributing specific and overt
acts to them.

298. INDIAN PENAL CODE, 1860 — Section 300, Exception 4 and Section 304, Part Il

Exception 4 to Section 300; conditions to bring the case within — Enumerated — Held, to
bring the case within Exception 4 to Section 300 IPC, following conditions must be
satisfied (i) The act must be committed without premeditation in a sudden fight in the
heat of passion; (ii) upon a sudden quarrel; (iii) without the offender having taken undue
advantage; and (iv) the accused has not acted in a cruel or unusual manner — Further
held, even if the fight is unpremeditated and sudden, if the weapon or manner of
retaliation is disproportionate to the offence and if the accused had taken undue
advantage of the deceased, accused cannot be protected under Exception 4 to Section
300 IPC.

R gus |iRT, 1860 — €RT 300, 399TE 4 3R 4RT 304, HIT &Y

&R 300 & 3TTE 4 & el ThUT Alel g el — FATT0Te — IATAUIRE, TRT 300 1.8 4. & 3107are; 4
%mwmﬁﬁm%ﬁwwmmww%(i)erﬁrmﬁg—%
3ITeTeh ofSTS # g4 Teiciel & T9alT IR T Sirer =g (ii)awgtrsm%’ﬁ; (iif) TTAYeFT g@RT
IR ©ITeT 3G TSaAT; AT (iv) 3G erc o FIATOT AT 31Tk Afey & i o7 foham g — 31m9Y g o
AR o, =1 orst$ O FRicieT & et a1 Jrereieh g3 8, e R A gicienrt i Ay 3reRrey
o TIUTCTEN ¢ T I 31TAGercl o Fcleh ohT IIfeIcl SIS SOTAT &, A 37TIGerel hl €RT 300 ...

& 379ATG 4 & dgd GI&TUT 8T [T ST FehelT|
Nandlal v. State of Maharashtra
Judgment dated 15.03.2019 passed by the Supreme Court in Criminal Appeal No. 510 of
2019, reported in (2019) 5 SCC 224
Relevant extracts from the judgment:
The only point falling for consideration is whether the appellant-accused has made out a case
for modification of his conviction under Section 304 Part Il IPC instead of Section 302 IPC?
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In order to bring the case within Exception 4 to Section 300 IPC, the following conditions
enumerated therein must be satisfied:- (i) The act must be committed without premeditation in a
sudden fight in the heat of passion; (ii) upon a sudden quarrel; (iii) without the offender’s having
taken undue advantage; and (iv) the accused had not acted in a cruel or unusual manner.

Even if the fight is unpremeditated and sudden, if the weapon or manner of retaliation is
disproportionate to the offence and if the accused had taken the undue advantage of the deceased,
the accused cannot be protected under Exception 4 to Section 300 IPC. Considering the scope of
Exception 4 to Section 300 IPC, in Sridhar Bhuyan v. State of Orissa, (2004) 11 SCC 395, this Court
held as under:-

“For bringing in operation of Exception 4 to Section 300 IPC, it has to be
established that the act was committed without premeditation, in a sudden fight
in the heat of passion upon a sudden quarrel without the offender having taken
undue advantage and not having acted in a cruel or unusual manner.

The fourth exception of Section 300 IPC covers acts done in a sudden fight.
The said exception deals with a case of prosecution not covered by the first
exception, after which its place would have been more appropriate...........
There is no previous deliberation or determination to fight. A fight suddenly
takes place, for which both parties are more or less to be blamed. It may be
that one of them starts it, but if the other had not aggravated it by his own
conduct it would not have taken the serious turn it did. There is then mutual
provocation and aggravation, and it is difficult to apportion the share of blame
which attaches to each fighter. The help of Exception can be invoked if death
is caused: (a) without premeditation; (b) in a sudden fight; (c) without the
offender’s having taken undue advantage or acted in a cruel or unusual
manner; and (d) the fight must have been with the person killed. To bring a
case within Exception 4 all the ingredients mentioned in it must be found. It is
to be noted that the “fight” occurring in Exception 4 to Section 300 IPC is not
defined in IPC. It takes two to make a fight. Heat of passion requires that there
must be no time for the passions to cool down and in this case, the parties
have worked themselves into a fury on account of the verbal altercation in the
beginning. A fight is a combat between two and more persons whether with or
without weapons. It is not possible to enunciate any general rule as to what
shall be deemed to be a sudden quarrel. It is a question of fact and whether
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a quarrel is sudden or not must necessarily depend upon the proved facts of
each case. For the application of Exception 4, it is not sufficient to show that
there was a sudden quarrel and there was no premeditation. It must further be
shown that the offender has not taken undue advantage or acted in a cruel or
unusual manner. The expression “undue advantage” as used in the provision
means “unfair advantage”.”

The same principle was reiterated in Pappu v. State of M.P., (2006) 7 SCC 391 and Surain Singh v.
State of Punjab, (2017) 5 SCC 796, where the conviction under Section 302 IPC was modified under
Section 304 Part Il IPC.

In the light of the above principles, we have to consider whether facts of the present case fall
under Exception 4 to Section 300 IPC or not? Gopichand-PW-1/complainant is the real brother of
deceased Lakhichand and Dilip and the appellant is the cousin brother of their father. The house of
the appellant and the house of Dilip are adjacent to each other and Dilip constructed a common wall
between his premises and the house of the appellant and there was a dispute between them in
sharing the expenses of the construction of wall and this became the reason for frequent quarrels
between the parties. On the date of occurrence i.e. on 16.05.2006 at around 04:00 PM, there was an
exchange of abuse between Dilip, his wife Sakhubai-PW-4 and the appellant. Ganesh-PW-5, son of
Dilip called Gopichand-PW-1. Accordingly, PW-1 and his brother Lakhichand (deceased) went to the
house of Dilip and tried to pacify the situation which could not be controlled. In that process,
deceased abused the appellant who got annoyed and assaulted Lakhichand with stick on his back.
On seeing this, Gopichand-PW-1 gave a stick blow on the head of the appellant. It was thereafter,
the appellant went to his house and returned back armed with gupti and other accused and inflicted
injury with gupti on the left armpit of Lakhichand. The above incident happened only after the
exchange of abuse and the stick blow given by Gopichand on the head of the appellant. As noted
above, the dispute between the appellant and Dilip was due to construction of a common wall and
non-sharing of expenses. The house of the appellant, being the next house of Dilip, there was no
time gap between the first incident and the incident that followed, in which the appellant inflicted
gupti injury on the left armpit of the deceased. Both the incidents cannot be said to be two different
parts but are integral part of the same incident.

In the judgment cited by learned counsel appearing for the respondent-State in Criminal
Appeal Nos. 286-288 of 2019, Asif Khan v. State of Maharashtra and another dated 05.03.2019,
the accused thereon went away from the scene of occurrence on the motorcycle and he
came back after ten to fifteen minutes and then attacked the deceased and in such facts and
circumstances, it was held that both are two different incidents. The facts of the case in hand
stand on a different footing. The deceased abused the appellant who got annoyed and
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first attacked Lakhichand and on seeing this, Gopichand gave a stick blow on the head of the
appellant and thereafter, the appellant went to his house situated next door and came back with a
gupti. Inflicting injury on the deceased is part of the same incident and cannot be said to be a
different part to hold that the act was premeditated and intentional. As rightly contended by learned
counsel for the appellant, the incident was in a sudden quarrel and there was no premeditation. One
of the conditions of Exception is that the offender ought not to have taken the “undue advantage” or
acted in a cruel or unusual manner. The appellant inflicted a single blow injury with gupti on the left
armpit which pierced through the upper end of the left arm and then entered the chest causing
fracture of fourth rib and reached till the lung causing rupture of left lung vasculature. Though, the
gupti was a dangerous weapon, the appellant-accused caused a single injury which pierced into the
lung. Having sustained a stick blow from Gopichand-PW-1, in the sudden quarrel and in the heat of
passion, the appellant inflicted the injury on deceased Lakhichand. Considering the facts and
circumstances of the case, in our view, the case falls within Exception 4 to Section 300 IPC. The
conviction of the appellant-accused under Section 302 IPC is liable to be modified as Section 304
Part Il IPC.

299. INDIAN PENAL CODE, 1860 — Section 302

EVIDENCE ACT, 1872 — Section 32

APPRECIATION OF EVIDENCE:

(i) Dying declaration — Evidentiary value of — Deceased was alive for nearly 18 hours
after incident — Naib Tehsildar who recorded dying declaration proved that
deceased was conscious and capable of making statement — His mental fithess
was also certified and proved by treating doctor — Dying declaration was
corroborated by testimony of eye-withesses also — Held, dying declaration can be
fully relied upon.

(ii) Related witnesses — Reliability of — Merely because an eye-withess is closely
related to deceased, his testimony cannot be doubted — A witness normally would
not leave the real culprits and rope in innocent persons.

R gus T, 1860 — &RT 302

e rfafays, 1872 — 4RT 32

HIET T HeATheT:
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earT 8fY <hr 1S — JITATAUIR, FcgehTelleT et T GUIC: raeld T T ST HehcT & |

(i) HaH el - faRaEAIT — TeIeRlt A1alt 7 Fcieh T Toiehe Hetl glolT AT SHeh! AR T HE
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Ramanda @ Yashvant Gond v. State of M.P.

Judgment dated 05.09.2017 passed by the High Court of Madhya Pradesh in Criminal

Appeal No. 2173 of 2006, reported in ILR (2017) MP 2489 (DB)

Relevant extracts from the judgment:

Naib Tahsildar Sudheer Kumar Jain (PW-11) deposed that on 08.05.2005 at about 1:55 a.m.,
he had reached to CHC Bankhedi and recorded the dying declaration Ex.P-8 of Prahlad. As the
hands of Prahlad were burnt therefore, he had obtained the thump impression of him in the dying
declaration. In cross examination, PW-11 further deposed that the deceased was fully conscious and
capable of making statement. His mental and physical condition and fitness was certified by the
doctor also. This fact is corroborated by Dr. S.K. Chandaiya (PW-12) who deposed that he had
examined the deceased at the time of recorded of dying declaration and found him fit to give
statement. He had certified this fact on the dying declaration Ex.P-8 at C to C and D to D. Since
deceased was alive for about 18 hours after recording of dying declaration, he was conscious during
his admission in medical college hospital Jabalpur, therefore it can be believed that at the time of
recording of dying declaration he was fully conscious and the dying declaration made by him is
reliable.

In his dying declaration the deceased has clearly stated that the appellant had set him ablaze.
This dying declaration is fully corroborated by statements of eye witnesses Pramod (PW-1), Lata Bai
(PW-2) and Munna (PW-4). Although they are close relatives of deceased but merely on this ground
there testimonies can not be doubted. The incident occurred in the court yard of the house of
deceased during summer season. It is quite natural that in the late hours of night the deceased and
other members of family were sleeping in the courtyard. The presence of these witnesses in the
house is natural and believable. In the late hours of night we can not expect the presence of any
independent witness on the spot.

It is settled law that merely because witnesses are closely associated with or interested in the
deceased, their evidence does not necessarily require corroboration before acting upon. Evidence of
interested witness is to be considered with care and caution. Evidence of a witness cannot be
discarded merely on the ground of his being an interested witness as a withess normally would not
leave the real culprits and rope in innocent persons.
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300. INDIAN PENAL CODE, 1860 — Section 302
EVIDENCE ACT, 1872 — Section 106
APPRECIATION OF EVIDENCE:

(i)

(ii)

Plea of alibi; proof of — Accused charged for murder of his wife — Their son stated
that accused was present in their home on the fateful night — This statement was
not challenged in cross-examination — Admittedly, accused was not present in
house when dead body was found — Accused took plea of alibi in his examination
under Section 313 Cr.P.C. — Suggestion of alibi was not given to any of the
prosecution withesses — No evidence given by accused as to «libi — Held, plea of
alibi not proved.

Burden of proof — Circumstantial evidence — Offences committed in secrecy inside
a house — Burden on prosecution would be of comparatively lighter character —
There is a corresponding burden on the inmates of house to explain the
circumstances in which crime was committed in view of Section 106 of the
Evidence Act.

ARAT gus Higdr, 1860 — &rRT 302
greg FfafAId, 1872 — 4RT 106

& FT HedTheT
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Mahesh Soni v. State of M.P.
Judgment dated 13.07.2017 passed by the High Court of Madhya Pradesh in Criminal
Appeal No. 1085 of 2004, reported in ILR (2017) MP 2463 (DB)
Relevant extracts from the judgment:
Only two witnesses namely Manoj (PW-3) and Roshni (PW-1) have partly
supported the prosecution case. It may be noted here that Manoj was 13 years
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old son and Roshni was 11 years old daughter of the ill fated couple; therefore, their presence on the
spot was most natural. Their presence was also not challenged at any stage by the appellant. For
obvious reasons, they were not inclined to support the prosecution; yet, the prosecution was able to
coax certain information from them. Manoj (PW-3) has stated that at the night of the incident, his
mother and sisters were sleeping at one place. He was sleeping at a different place and his father
was also sleeping. Thus, Manoj has clearly stated that his father was also sleeping in the house
along with himself, his mother and sisters that night. Likewise, Roshni has at first denied that his
father was not at home on the date on which her mother had died but in the same sentence, she has
stated that his father was at home. Suresh (PW-7), brother of the appellant has turned hostile and
has given no indication as to whether or not the appellant was at his home on the date of the
incident.

Even if we ignore the statement of Roshni (PW-1) because she blows hot and cold in the same
breath, it is clear that Manoj has unequivocally stated that his father was at home. This part of his
statement has not been challenged in cross-examination at all. The defence of the appellant has
been that he had gone to attend Kirtan at the night of the incident and returned only the next
evening; however, no such suggestion has been given in the cross-examination to any of the
prosecution witnesses. The appellant has also not adduced any evidence in defence to establish the
plea of alibi taken by him in his examination under Section 313 of the Cr.P.C. In these
circumstances, it stands proved that the appellant was present at home at the night of the incident
along with his wife deceased Kanchan, three daughters and a son. He was found missing in the
morning. In these circumstances, where the crime was committed within the four corners of the
house, the burden shifts upon the appellant to explain the circumstances in which his wife was
throttled to death; however, the appellant has adduced no evidence to explain these circumstances.

On the basis of the statement of the appellant’'s son Manoj, it is proved beyond reasonable
doubt that on the night of the incident, the appellant had slept in his house with his wife deceased
Kanchan, three daughters and a son and he was found missing the next morning. The dead body of
his wife Kanchan, who had been throttled to death was found in his house along with his children.
No attempt was made to break open the house and no article was found to be missing. The
deceased was a housewife with four children. The eldest of them being 13 years old. It is
inconceivable that she would have any enmity with someone outside the house. In these
circumstances, heavy burden of explaining the circumstances wherein his wife had died had shifted
upon the appellant but he utterly failed to discharge the same; therefore, the seeming absence of
any motive or absence of evidence regarding blood in finger nails of the appellant would not derail
the prosecution case.
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In the case of Trimukh Maruti Kirak v. State of Maharashtra, (2006) 10 SCC 681 the Supreme
Court in respect an offence committed within four wall of the home has held that:

“15. Where an offence like murder is committed in secrecy inside a house the
initial burden to establish the case would undoubtedly be upon the prosecution
but the nature and amount of evidence to be led by it to establish the charge
cannot be of the same degree as is required in other cases of circumstantial
evidence. The burden would be of a comparatively lighter character. In view of
Section 106 of the Evidence Act there will be a corresponding burden on the
inmates of the house to give a cogent explanation as to how the crime was
committed. The inmates of the house cannot get away by simply keeping quiet
and offering no explanation on the supposed premise that the burden to
establish its case lies entirely upon the prosecution and there is no duty at all
on an accused to offer any explanation.”

301. INDIAN PENAL CODE, 1860 — Section 302
EVIDENCE ACT, 1872 — Section 118
APPRECIATION OF EVIDENCE:

(i)

(ii)

Related witness versus Interested withess — Related withess is not always an
interested withess — A withess may be called “interested” only when he or she
derives some benefit from the result of litigation — There must be some direct or
indirect interest of witnesses to get the accused punished to call them as
“interested” witnesses.

Extra judicial confession — Non-examination of Village Administrative Officer who
recorded extra-judicial confession which resulted in recovery of gun used in crime;
effect of — Held, non-examination of person who recorded extra-judicial confession
is not always fatal — Strong circumstantial evidence available on record — Last seen
evidence was cogent, there was prompt fling of FIR, forensic evidence proved the
use of recovered gun to cause physical injuries on deceased, accused not disputed
ownership of recovered gun — Under such circumstances, conviction, held proper.

ARAT gus Higdr, 1860 — &rRT 302
e FfafAgsd, 1872 — 4RT 118

& FT HedThoT:

(i)
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Sadayappan alias Ganesan v. State, represented by Inspector of Police

Judgment dated 26.04.2019 passed by the Supreme Court in Criminal Appeal No. 1990 of

2012, reported in AIR 2019 SC 2191
Relevant extracts from the judgment:

Criminal law jurisprudence makes a clear distinction between a related and interested witness.
A witness cannot be said to be an “interested” witness merely by virtue of being a relative of the
victim. The witness may be called “interested” only when he or she derives some benefit from the
result of a litigation in the decree in a civil case, or in seeing an accused person punished. [See:
Sudhakar v. State, AIR 2018 SC 1372]

Going by the corroborative statements of these witnesses, it is discernible that though they are
related to each other and to the deceased as well, their evidence cannot be discarded by simply
labelling them as “interested” witnesses. After thoroughly scrutinizing their evidence, we do not find
any direct or indirect interest of these witnesses to get the accused punished by falsely implicating
him so as to meet out any vested interest. We are, therefore, of the considered view that the
evidences of PWs 1, 2, 3, 4 and 6 are quite reliable and we see no reason to disbelieve them.

With respect to forensic evidence, Dr. T. Jeya Singh (PW12), who conducted post
mortem on the body of the deceased, found prominent injures on the body of the deceased
and opined that the deceased died due to shock and haemorrhage from multiple injuries
(perforating and penetrating) which were possible due to piercing of pellets. The post mortem
report and chemical analysis report confirms the gun shot and proves that the gun powder
discovered on the body and clothes of the deceased was the residue of the gun (MO1). The

574



ownership of this gun (MO1), which was discovered on the basis of his extra-judicial confession, has
not been disputed by the appellant in his Section 313 Cr.P.C. statement.

The counsel appearing on behalf of the appellant agitated the genuineness and admissibility of
the extra-judicial confession of the accused on the basis of which recovery of gun (MO1) was made.
He questioned the same on the basis of absence of the examination of the VAO who allegedly
recorded the same. It is to be noted that the record indicates that the VAO could not be examined
due to his death before the commencement of the trial. However, it is clear that the said confessional
statement, was sent by the VAO to the Inspector of Police along with a covering letter (Ext. P14).
Moreover, the Village Assistant-PW11, even though turned hostile, had specifically deposed that the
said extra judicial confession was recorded by the VAO.

Though the prosecution case is premised on circumstantial evidence in the absence of any
eyewitness, the depositions of prosecution witnesses which have stood the rigour of cross-
examination clearly support the prosecution version and establishes enmity between the accused
and the deceased. This fact supported by PW1’s last seen evidence, her prompt complaint to the
police and the forensic evidence which correlates the recovered weapon to the physical injuries on
the body of the deceased proves the prosecution case beyond any reasonable doubt independent of
the extra-judicial confession.

302. INDIAN PENAL CODE, 1860 — Sections 302 and 498-A
DOWRY PROHIBITION ACT, 1961 — Section 4
EVIDENCE ACT, 1872 — Section 32
Dowry death — Dying declaration; reliability of — Prosecution examined the Doctor and
Metropolitan Magistrate, who recorded the dying declaration — Held, dying declaration is
established and proved by prosecution and cannot be discarded on some minor
contradictions/omissions — Also, accused/husband was last seen in the house and
immediately after occurrence, ran away — Further, conviction u/s 302 and 498A IPC and
Section 4 of the Dowry Prohibition Act held to be proper.
R gus aAfgdr, 1860 — RTE 302 TF 498F
geor ufadyr fafaas, 1961 — arr 4
Aty wfafaas, 1872 — 9RT 32
@S A - FegHiom T T FRawa — 3o garT fRfews o Fogaios Fe
GG FT TR Ao AT T VT T TR — AR, 3T garT Feghios
T P T T SO e 312 & 3R oo AR RRBIRIVR & 3MUR W AwisT A8
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ST Fehell — Ig 8 o, 3ifergera/afar 3ifde aR &) & g@n 7/ o1 3R "ear & i a1
IRT AT — P g Y b, URT 302 AT 498% HI.E.H. Ud YRT 4 gl iavy yfafaad &

ded aNfdg 3 g TS|

Vijay Mohan Singh v. State of Karnataka

Judgment dated 10.04.2019 passed by the Supreme Court in Criminal Appeal No. 1656 of

2013, reported in (2019) 5 SCC 436
Relevant extracts from the judgment:

Having  considered the entire  evidence on record afresh and on
re-appreciation of the entire evidence on record, we are of the firm opinion that the High Court has
not committed any error in holding the appellant — original accused no.1 guilty for the offence
punishable under Section 302 of the IPC. In the present case, there is a dying declaration given by
the deceased which has been proved and supported by the independent witnesses, metropolitan
magistrate (PW28), it has been established and proved by examining the medical officer and even
the medical officer certified that the patient was conscious and coherent and fit state of mind to give
the statement. The metropolitan magistrate who recorded the dying declaration and who was
examined by the prosecution as PW28 deposed as under:

“that he was working as Principal Junior Civil Judge, Bhongir; during the
relevant period, he was working as X| Metropolitan Magistrate, Secunderabad.
He has further deposed that in pursuance of the requisition received from the
I.O., P.S. Afzal Gunj, he proceeded to Osmania General Hospital on 14.2.2005
and reached the said place around 6:25 a.m.; with the assistance of the police
and duty doctor, he went to Acute Burns Ward and contacted the victim by
name Abhilash Kaur, wife of Vijay Mohan Singh; one Dr. Rajesh was the duty
doctor; he interacted with the said doctor and satisfied himself as to the mental
fitness of the victim to Abilash Kaur the statement before him and also
obtained an endorsement in that regard on the relevant document Ext. P-2
which is already marked. Further he has deposed that he asked preliminary
questions to the victim and thereafter having been satisfied as to the nature of
her statement being voluntary and not being under coercion or any kind of
duress, he recorded her statement in his own handwriting in Ext. P-2 and Ext.
P-2(d) is his signature; the handwriting portion in Ext. P-2 is in his handwriting
and they are true and correct; they are in question and answer form. Further,
he has deposed that he read over the contents therein to the victim Abhilash
Kaur in Hindi language which was known to her and to him also; having
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admitted to the correctness of that document, victim signed in his presence as
per Ext. P-2(a); that he obtained the signature of the duty doctor as per Ext. P-
2(c). Further he has deposed that as a matter of abundant caution, he obtained
the R.T.l. of the victim Abhilash Kaur below Ext. P-2(a); that victim Abhilash
Kaur made statement against her husband with regard to assault and also
acting under the influence of his mother and sister that he demanded money;
she complained against the accused as being responsible for the death of his
first wife also on account being burnt by him. He has further deposed that at
the time of recording Ext. P-2, other than himself, the doctor and the victim,
none else were present nearby; the victim was there in the general ward;
having so recorded such statement of the victim as per Ext. P-2, he returned to
his place of work along with the document and along with covering letter, he
sent Ext. P-2 to IV Metropolitan Magistrate, Hyderabad, within whose
jurisdiction that Osmania Hospital and Afzal Gunj police station are situated;
and that the covering letter is marked as Ext.P-2(e) and Ext.P-2(f) is his
signature. Further he has deposed that he was duty bound to record such
statements in all the hospitals of Hyderabad for 15 days and for the next 15
days, some other Magistrate will be there; likewise the duty keeps changing
every 15 days and since the date pertaining to the recording of this statement
fell during his duty days he recorded the same.”

On Ext. P-2, the medical officer had certified that at the relevant time the patient was conscious
and coherent and fit state of mind to give the statement. In the dying declaration, the deceased
specifically stated before the Magistrate while answering question nos. 7 & 8, as under:

“Q.No.7 What happened to you and how the same happened?

A. Yesterday at 5:00 p.m. in my house near the Gurudwara my husband Vijaya
Mohan Singh took kerosene from the kerosene batti stove and put it on my
body. | was wearing green color shirt and shalwar and he lit a match stick and
put the burning match stick on my body and locked the door of the room and
went away as such | was burnt on my face, hands and other parts of body.

Q No.8 Is there any foul Act/Omission of anyone or do you blame anyone for
this to you?
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A. My husband did this to me. He beats me and acts under the influence of his
mother and sisters. He demanded money from me and would torture to me.
His first wife was also burnt by him.”

While answering question nos. 10, 11 & 12, the victim stated as under:
Q.No.10 What was the behaviour of your husband Vijay Mohan Singh?

A. My husband would say that | am mad and frequently ask money. He had
earlier wife by name Kamaljeet Kaur. She too was burnt by my husband and
she died. My husband managed the case and came out. (Patient is in pain).
He would ask me to get money from my parents.

Q.No.11 How you come out of the room and where was your daughter?

A. | opened the door and came out and my daughter was in other room and
then | fell lot of pain and burning.

Q.No.12 What more do you want to say?

A. In Bidar to the Police | did not say the above as my husband and my brother
in law Madan Mohan Singh threatened me and asked me not to tell the truth
and hence | gave a wrong statement. Now | am telling the truth. Sir please help
me and save me. My child be taken care of.”

Thus, the dying declaration involving the appellant came to be established and proved by the
prosecution, by examining the doctor as well as the metropolitan magistrate who record the dying
declaration. Despite the above overwhelming evidence in the form of medical evidence as well as
the dying declaration and the deposition of the metropolitan magistrate, the learned trial Court
discarded the same on some minor contradictions/omissions. It also appears from the judgment and
order passed by the learned trial Court that the learned trial Court gave undue importance to the
initial statement of the victim while giving the history to the doctor when she was admitted and when
she gave the history of accidental burns while cooking in kitchen. However, the trial Court did not
consider her explanation on the above gave in the dying declaration. Even considering the
surrounding circumstances and the medical evidence and the other evidence, the defence has
miserably failed and proved that it was an accidental burns/death. The appellant — original accused
no.1 was last seen in the house and immediately on the occurrence of the incident he ran away.
Thus, we are of the opinion that the approach of the trial Court was patently erroneous and the

conclusions arrived at by it were wholly untenable.
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303. INDIAN PENAL CODE, 1860 — Sections 320 and 326

() Whether acid is a corrosive substance for the purpose of Section 326 IPC ? Held,
Yes.

(ii) Grievous hurt — Hurt caused by pouring acid on the body of victim, when becomes
grievous? Victim suffered acid burns on forehead, scalp, neck, back, left buttock
and front of left thigh — He was hospitalised for 50 days — Held, it would be wholly
unrelialistic to postulate that in such circumstances victim would not have been in
severe bodily pain for more than 20 days — Further held, medical opinion suggests
that in case of acid burns, scars would develop only later — Case clearly covered
under clauses “Sixthly” and “Eighthly” of Section 320.

R gus |ikdn, 1860 — 4RI 320 v 326

() FIT URT 326 HM.E.H. & YA & o 31T T HeRS derd g7 fafeia, g

(i) R 3UefT - NRT F WK W 37 Hhe FIRA 39T F9 O 396 @ &2 Pz
H IR, RR, 7, Wo, 910 AT Ta7 91 ST W 31 S8 HIRA I — I8 IEcrer
# 50 feaAl de ol T@T — ARG, T8 yeaia ar qoia: adafas gem 6
o oRfEufaat # fsa @ 20 fGaw & 3o H o RE der AT g% Fe -
3 ARG, RfhcdiT AT T8 gorar & &% 3a g i gur # °ra & e
G # & Whe Bl — ATHST TS URT 320 & @US “Bodl UG “3TedT H T Bl

Omanakuttan v. State of Kerala

Judgment dated 09.05.2019 passed by the Supreme Court in Criminal Appeal No. 873 of

2019, reported in AIR 2019 SC 2314
Relevant extracts from the judgment:

In the present case, the extensive injuries suffered by the victim, being of acid burns involving
forehead, scalp, neck, back of chest, left buttock and front of left thigh are distinctly stated in the
wound certificate Ex. P/5.

The victim sustained the aforesaid injuries due to the effect of the acid poured upon him by
the appellant. The acid is undoubtedly a corrosive substance within the meaning of Section 326
IPC. The victim remained hospitalised for more than 50 days. It would be wholly unrealistic to
postulate that even with such extensive acid burn injuries from head to thigh on the left portion of
his body and long-drawn hospitalisation, the victim may not have been in severe bodily pain for a
period of more than 20 days. The victim also stated in his examination-in-chief that he was unable

to carry out his daily routines by himself during hospitalisation; and there had not been any
suggestion in the cross-examination to challenge such an assertion of the victim. Above all, the Trial
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Court specifically noticed the fact that the victim had suffered permanent disfigurement on the head,
when he was examined in the Court. In the given set of circumstances and the facts available on
record, the statement of the doctor PW-8 to the effect that the patient could carry on his daily affairs
without any aid while being treated in the hospital, does not take away the substance of the matter
that the case was clearly covered under clauses ‘Sixthly’ and ‘Eighthly’ of Section 320 IPC. In fact,
even the doctor PW-8 stated that there was no immediate disfigurement during the time the skin was
healing; and that the scars would develop only later.

*304. INDIAN PENAL CODE, 1860 — Section 324
APPRECIATION OF EVIDENCE:
Motive; absence of — Effect — Held, in cases based on direct evidence, absence of
motive is of no significance — Only for absence of motive, direct evidence cannot be
ignored.

Hkjrh; n.M Ifgrk] 1860 & /kjk 324

Ik{; dk eY;kdut

grd dk vhko & chko & virkfu/kkfjr] cR;{k Bk{; 1j vi/kfjr ekeyk e grd dk wHkko]
dkb egRo ugh jlkrk g & ek= grd di viko ei ¢R;{k Bk{; dk utjvnkt ugh fd;k &k
Idrk gA

R gus afgdr, 1860 — &RT 324

T T HedThel:

e I T — TIE — AR, Fezer aeg W ImenRa AFet F g H 3G, FS
Hecd w161 W1 § — AT g & 3He0a H Ychel Wed Hl AoR3ierel ¢! fhar S Fehlr gl

State of M.P. v. Keshovrao
Judgment dated 31.08.2017 passed by the High Court of Madhya Pradesh in Criminal
Appeal No. 803 of 1994, reported in ILR (2017) MP 2480 (DB)

305. INDIAN PENAL CODE, 1860 — Section 376

APPRECIATION OF EVIDENCE:

CRIMINAL TRIAL:

() Appreciation of evidence — Sole testimony of prosecutrix — Conviction can be
sustained on sole testimony of prosecutrix if inspiring confidence — Corroboration
of testimony of prosecutrix is not a requirement of law, but a guidance of prudence
— Evidence of prosecutrix cannot be thrown out on account of minor contractions
or small discrepancies. [State of Punjab v. Gurmit Singh, (1996) 2 SCC 384 relied on]

(ii) Appreciation of evidence — Absence of injury or non-rupture of hymen - In the
absence of injury on the private part of the prosecutrix, it cannot be concluded
that the incident had not taken place or the sexual intercourse was
committed with the consent of the prosecutrix — In case of rape, it is not necessary

580



that external injury is to be found on the body of the prosecutrix.
(iii) Approach of Courts as to offences against women — The Courts have to display a
greater sense of responsibility and to be more sensitive while dealing with the

charges of sexual assault on woman.

R gus afgdr, 1860 — &RT 376

WIET T HeAThel:

e o

() BT F Ao — HFAF H e TeT - AFNFT H vwa TET W ANy
MM & Fehcl § Ife a8 faRarg SEfd &l g1 — e & ey &
FFYSe — fafer &1 et A § a¥el Ul @ ARed § - e S wny gEA
faramsma a1 3req AEfadl & FHROT 3RFASR AGT H AT Fohel! &l

(i) EMET P Hedichel — Al N IFARATT 3ryar Afeoe 1 &N 7 glar — A
& IH: 3T W A F IFURAT d F§ Ay AL Aeprer S ghar § B gear
afed € §5 & A1 oIfern T RIS B FeAT F §I0 & — FAwHT & Aen A
T HEGRTH gl ¢ fob A & ¥R & HeF W aeg dic gy S|

(iiiy AR & fovg IWTET & AT H T P TIOCHIVT — TG I AfGeTAT T
AT g & IR R R =T g7@7 3f0F dacade g @R ik e

3caRelided Y FERId S @1fge]

State of Himachal Pradesh v. Manga Singh

Judgment dated 28.11.2018 passed by the Supreme Court of India in Criminal Appeal

No. 1481 of 2018, reported in 2019 (1) ANJ 333
Relevant extracts from the judgment:

The conviction can be sustained on the sole testimony of the prosecutrix, if it inspires
confidence. The conviction can be based solely on the solitary evidence of the prosecutrix and no
corroboration be required unless there are compelling reasons which necessitate the courts to insist
for corroboration of her statement. Corroboration of the testimony of the prosecutrix is not a
requirement of law; but a guidance of prudence under the given facts and circumstances. Minor
contractions or small discrepancies should not be a ground for throwing the evidence of the
prosecutrix.

It is well settled by a catena of decisions of the Supreme Court that corroboration is not a sine qua
non for conviction in a rape case. If the evidence of the victim does not suffer from any basic infirmity and
the ‘probabilities factor’ does not render it unworthy of credence. As a general rule, there is no reason
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to insist on corroboration except from medical evidence. However, having regard to the
circumstances of the case, medical evidence may not be available. In such cases, solitary testimony
of the prosecutrix would be sufficient to base the conviction, if it inspires the confidence of the court.

In State of Punjab v. Gurmit Singh and others, (1996) 2 SCC 384, it was held as under:-

“The courts must, while evaluating evidence, remain alive to the fact that in a
case of rape, no self-respecting woman would come forward in a court just to
make a humiliating statement against her honour such as is involved in the
commission of rape on her. In cases involving sexual molestation, supposed
considerations which have no material effect on the veracity of the prosecution
case or even discrepancies in the statement of the prosecutrix should not,
unless the discrepancies are such which are of fatal nature, be allowed to
throw out an otherwise reliable prosecution case. The inherent bashfulness of
the females and the tendency to conceal outrage of sexual aggression are
factors which the courts should not overlook. The testimony of the victim in
such cases is vital and unless there are compelling reasons which necessitate
looking for corroboration of her statement, the courts should find no difficulty to
act on the testimony of a victim of sexual assault alone to convict an accused
where her testimony inspires confidence and is found to be reliable. Seeking
corroboration of her statement before relying upon the same, as a rule, in such
cases amounts to adding insult to injury. Why should the evidence of a girl or a
woman who complains of rape or sexual molestation, be viewed with doubt,
disbelief or suspicion?...”

In the absence of injury on the private part of the prosecutrix, it cannot be concluded that the
incident had not taken place or the sexual intercourse was committed with the consent of the
prosecutrix. The prosecutrix being a small child of about nine years of age, there could be no
question of her giving consent to sexual intercourse. The absence of injuries on the private part of
the prosecutrix can be of no consequence in the facts and circumstances of the present case.

As rightly stated by Dr. Neerja Gupta (PW-6) that merely because there was no rupture of
hymen it cannot be said that there was penetration. It cannot be the reason to disbelieve the
testimony of the prosecutrix (PW-4). It is fairly a well-settled principle that in case of rape it is not

necessary that external injury is to be found on the body of the prosecutrix.
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Observing that there are number of unmerited acquittals in rape cases and that the courts have
to display a greater sense of responsibility and to be more sensitive while dealing with the charges of
sexual assault on woman, in State of Rajasthan v. N.K. The Accused, (2000) 5 SCC 30, this Court has
held as under:

“.... A doubt, as understood in criminal jurisprudence, has to be a reasonable
doubt and not an excuse for a finding in favour of acquittal. An unmerited
acquittal encourages wolves in the society being on the prowl for easy prey,
more so when the victims of crime are helpless females. It is the spurt in the
number of unmerited acquittals recorded by criminal courts which gives rise to
the demand for death sentence to the rapists. The courts have to display a
greater sense of responsibility and to be more sensitive while dealing with
charges of sexual assault on women. In Bharwada Bhoginbhai Hirjibhai v. State
of Gujarat, (1983) 3 SCC 217 this Court observed that refusal to act on the
testimony of a victim of sexual assault in the absence of corroboration as a
rule, is adding insult to injury. This Court deprecated viewing evidence of such
victim with the aid of spectacles fitted with lenses tinted with doubt, disbelief or
suspicion. We need only remind ourselves of what this Court has said through
one of us (Dr A.S. Anand, 1. as his Lordship then was) in State of Punjab v.
Gurmeet Singh, (1996) 2 SCC 384

“[A] rapist not only violates the victim’s privacy and personal integrity,

but inevitably causes serious psychological as well as physical harm

in the process. Rape is not merely a physical assault it is often

destructive of the whole personality of the victim. A murderer destroys

the physical body of his victim, a rapist degrades the very should of

the helpless female. The courts, therefore, shoulder a great

responsibility while trying an accused on charges of rape. The must

deal with such cases with utmost sensitivity. The courts should

examine the broader probabilities of a case and not get swayed by

minor contradictions or insignificant discrepancies in the statement of

the prosecutrix, which are not of a fatal nature, to throw out an

otherwise reliable prosecution case.”
The questions arising for consideration before us are:
whether the prosecution story, as alleged, inspires
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confidence of the court on the evidence adduced? Whether the prosecutrix, is
a witness worthy of reliance? Whether the testimony of a prosecutrix who has
been in victim of rape stands in need of corroboration and, if so, whether such
corroboration is available in the facts of the present case? What was the age of
the prosecutrix? Whether she was a consenting party to the crime? Whether
there was unexplained delay in lodging the FIR?”

306. INDIAN PENAL CODE, 1860 — Section 498-A
CRIMINAL PROCEDURE CODE, 1973 — Sections 177 and 179

(i)

(ii)

Jurisdiction — Matrimonial offences such as cruelty — Whether a woman forced to
leave her matrimonial home on account of acts and conduct that constitute cruelty
can institute proceedings within the jurisdiction of the Court where she is forced to
take shelter? Held, Yes — The consequences of the cruelty committed at
matrimonial home results in repeated offences of cruelty at parental home — Such
offences are continuing in nature — Section 179 CrPC squarely applies to such
cases.

Jurisdiction — Matrimonial offences — Whether or not any part of cruelty is
committed at place where woman has taken shelter — Courts situated at such place
also have jurisdiction to entertain complaints under Section 498A IPC.

[Y. Abraham Ajith and others v. Inspector of Police, Chennai and another, (2004) 8 SCC 100,
Ramesh and others v. State of Tamil Nadu, (2005) 3 SCC 507, Manish Ratan and others v. State
of Madhya Pradesh and another, (2007) 1 SCC 262 and Amarendu Jyoti and others v. State of
Chhattisgarh and others, (2014) 12 SCC 362, no longer good law]

ARAT Eug AiedT, 1860 — &RT 498-F
gus yfhar §fedT, 1973 - ¢RIT 177 ©9 179

€

(i)

SRR — FXT oI daTfgeh 3T — AT Hig Aol ST FIT HT ISeT e dlel Fedl T
HTEROT & TR W 37961 da1igeh EX 3l BISe & [T ASISY Bl &, 3H ~ATATeld o TR &1
 FRIAET X Tl §, ST6T I8 AT et & foiw Ao &2 HRfeiia, f - darfesw sxad
91 S & IROTH YeJeh B I Xl & TR-TR gled aTed 3TRTET o6 IR § - T 37oR1eT Felel
el 3 3TRTE § - URT 179 9.8, ¥ A R 9L gl &

AN HT - Farigsd HTTY - HIA & A ff a7 37 TAA g7 g
Afgom o 3mag fyar &, afed g3m g ygar A - °F '@ 9y Fud
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=TT 1 $iT URT 4987 $.C.H. & HIFAC 1 GoldTs bt a1 JIRIRCT 8| [FT HATfaT
ST TAT He T favg oerdaey 3w Ylerd, dooig T84T Hed, (2004) 8 THENT 100, THU T2
HeT favg TAEATE W7, (2005) 3 CHEN 507, HAN T TAT 3T Avg AT T TUT
HeZ; (2007) 1 THHNA 262 U HFeg St TYT A+ [@0G BedIaaIe I T4 A+, (2014)

12 TaHat362, <8 A 8T & |

Rupali Devi v. State of Uttar Pradesh and others

Judgment dated 09.04.2019 passed by the Supreme Court in Criminal Appeal No. 71 of

2012, reported in 2019 (2) Crimes 139 (SC) (3 Judge Bench)

Relevant extracts from the judgment:

“Whether a woman forced to leave her matrimonial home on account of acts and conduct that
constitute cruelty can initiate and access the legal process within the jurisdiction of the Courts where
she is forced to take shelter with the parents or other family members?”. This is the precise question
that arises for determination in this group of appeals.

The opinions of this Court on the aforesaid question being sharply divided, the present
reference to a larger Bench has been made for consideration of the question indicated hereinabove.

In Y. Abraham Ajith and others v. Inspector of Police, Chennai and another, (2004) 8 SCC 100,
Ramesh and others v. State of Tamil Nadu, (2005) 3 SCC 507, Amarendu Jyoti and others v. State of
Chhattisgarh and others, (2014) 12 SCC 362, a view has been taken that if on account of cruelty
committed to a wife in a matrimonial home she takes shelter in the parental home and if no specific
act of commission of cruelty in the parental home can be attributed to the husband or his relatives,
the initiation of proceedings under Section 498A in the Courts having jurisdiction in the area where
the parental home is situated will not be permissible. The core fact that would be required to be
noted in the above cases is that there were no allegations made on behalf of the aggrieved wife that
any overt act of cruelty or harassment had been caused to her at the parental home after she had
left the matrimonial home. It is in these circumstances that the view had been expressed in the
above cases that the offence of cruelty having been committed in the matrimonial home the same
does not amount to a continuing offence committed in the parental home to which place the
aggrieved wife may have later shifted.

Section 178 creates an exception to the “ordinary rule” engrafted in Section 177 by permitting
the Courts in another local area where the offence is partly committed to take cognizance. Also if the
offence committed in one local area continues in another local area, the Courts in the latter place
would be competent to take cognizance of the matter. Under Section 179, if by reason of the
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consequences emanating from a criminal act an offence is occasioned in another jurisdiction, the
Court in that jurisdiction would also be competent to take cognizance. Thus, if an offence is
committed partly in one place and partly in another; or if the offence is a continuing offence or where
the consequences of a criminal act result in an offence being committed at another place, the
exception to the “ordinary rule” would be attracted and the Courts within whose jurisdiction the
criminal act is committed will cease to have exclusive jurisdiction to try the offence.

The object behind the aforesaid amendment, undoubtedly, was to combat the increasing cases
of cruelty by the husband and the relatives of the husband on the wife which leads to commission of
suicides or grave injury to the wife besides seeking to deal with harassment of the wife so as to
coerce her or any person related to her to meet any unlawful demand for any property, etc. The
above stated object of the amendment cannot be overlooked while answering the question arising in
the present case. The judicial endeavour must, therefore, always be to make the provision of the
laws introduced and inserted by the Criminal Laws (second amendment) Act, 1983 more efficacious
and effective in view of the clear purpose behind the introduction of the provisions in question, as
already noticed.

The provisions contained in Section 498A of the Indian Penal Code, undoubtedly,
encompasses both mental as well as the physical well-being of the wife. Even the silence of the wife
may have an underlying element of an emotional distress and mental agony. Her sufferings at the
parental home though may be directly attributable to commission of acts of cruelty by the husband at
the matrimonial home, would, undoubtedly, be the consequences of the acts committed at the
matrimonial home. Such consequences, by itself, would amount to distinct offences committed at the
parental home where she has taken shelter. The adverse effects on the mental health in the parental
home though on account of the acts committed in the matrimonial home would, in our considered
view, amount to commission of cruelty within the meaning of Section 498A at the parental home.
The consequences of the cruelty committed at the matrimonial home results in repeated offences
being committed at the parental home. This is the kind of offences contemplated under Section 179
Cr.P.C which would squarely be applicable to the present case as an answer to the question raised.

We, therefore, hold that the Courts at the place where the wife takes shelter after leaving or
driven away from the matrimonial home on account of acts of cruelty committed by the husband or
his relatives, would, dependent on the factual situation, also have jurisdiction to entertain a complaint
alleging commission of offences under Section 498A of the Indian Penal Code.
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307. INDIAN PENAL CODE, 1860 — Section 498-A

(i) Whether decree of divorce between parties, wipe out any criminal offence
committed under IPC and Protection of Women from Domestic Violence Act? Held,
No.

(ii) Whether complaint u/s 498-A can be filed only by woman who is subjected to
cruelty? Held, No — Complaint of cruelty u/s 498-A IPC can also be filed by relatives
of woman who is subjected to cruelty.

R gus wfedr, 1860 — URT 498-F

() = UaTHRI & Ay fYaE Reog v wrafta oRdw qus dfgdr aur =Xe e
A & 3ideta FIa Rl gffs® 3Ry & FaATed FX & &2 AfRfaeRa, a8

(i) T URT 498-F & HAAd i@t AT FXar & 31efeT Afger qarr & @fewd frar e
IRT? AR, 7ET — HRCAT gus HeT HT URT 498-% & I IRAG FIAT &
3T Afgemr & AeR garT o GReua o a1 @&ar Bl

Rashmi Chopra and others v. The State of Uttar Pradesh and another

Judgment dated 30.04.2019 passed by the Supreme Court in Criminal Appeal No. 594 of

2019, reported in 2019 (2) Crimes 301(SC)

Relevant extracts from the judgment:

There is nothing on the record to indicate that order of divorce between the parties was brought
into the notice of the Magistrate when he issued process against the appellants. We, however, are in
agreement with the submission of Shri Santosh Krishan that decree of divorce between Nayan
Chopra and Vanshika shall not wipe out any criminal offence, which has been committed within the
meaning of I[.LP.C. or Domestic Violence Act, 2005 and the criminal offence committed in
jurisdictional Court has to be examined despite the divorce decree having been granted.

Section 498A provides for an offence when husband or the relative of the husband, subject her
to cruelty. There is nothing in Section 498A, which may indicate that when a woman is subjected to
cruelty, a complaint has to be filed necessarily by the women so subjected. A perusal of Section
498A, as extracted above, indicates that the provision does not contemplate that complaint for
offence under Section 498A should be filed only by woman, who is subjected to cruelty by husband
or his relative. We, thus, are of the view that complaint filed by respondent No.2, the father of

Vanshika cannot be said to be not maintainable on this ground.
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308. INDIAN PENAL CODE, 1860 — Section 499

Defamation — Cognizance by Magistrate of complaint filed by an Advocate against
Executive Engineer posted in Electricity Department — Brother of complainant also
facing criminal prosecution for theft of electricity — Held, withess has not stated that
after hearing the alleged words uttered by accused, reputation of the Advocate was
harmed - Forcing officials to face criminal prosecution to deter them from discharging
their official duties would demoralise them — Complaint u/s 499 of the Code against
Executive Engineer quashed.

HRAT gus T, 1860 — &RT 499

HTARI — 31T Hr 3R A st fasmmeT 7 gy Friarges fHTar & fwg dfewd aRae w®
ATSTET SART HATol TordT STIAT — ARETEr 7 $17$ $1 faeg el 1 =T o fordy g1fOseh fareRoT i FreeT
o @1 & - AR, areft qarT TE ot g1 fovam 1am & 31fIgerd qary TaiRa s
¥rsaT P ool & TRTT ATTFAT S T i 37611 PR 5 — HTAFIRT Y 379 T Fedhl
fordeat & fraRa et §U a5 FaRoT &7 AT It & FoTT EaTa ST, 37 atcaied ol -

FraTee AT & awg URT 499 F 3ideTa Gfewd aRare sifdaiOsd famar o)

A.K. Hade v. Shailendra Singh Yadav & anr.

Order dated 07.05.2018 passed by the High Court of Madhya Pradesh (Gwalior Bench) in

M.Cr.C. No. 2629 of 2012, reported in ILR (2018) MP 1807
Relevant extracts from the order:

From the plain reading of Section 499 of I.P.C., it is clear that no imputation is said to harm a
person’s reputation, unless that imputation directly or indirectly, in the estimation of others, lowers
the moral or intellectual character of that person, or lowers the character of that person in respect of
his caste or of his calling, or lowers the credit of that person, or causes it to be believed that the body
of that person is in a loathsome state, or in a state generally considered as disgraceful. In the
present case, the complainant has examined only one witness in his support. Shri Girish Kumar has
not stated that after hearing the words allegedly uttered by the applicant, the reputation of the
respondent no.1 was harmed in his estimation. On the contrary, Girish Kumar has stated that after
considering the conduct of the applicant, he too returned back without making his application. Thus,
the statement of Girish Kumar, does not prima facie fulfill the requirement of Explanation 4 of
Section 499.

Thus, it is held, that the complaint by the respondent no.1, has been filed
maliciously instituted with an ulterior motive for wreaking vengeance on the
applicant and with a view to deter him from discharging his official duties as
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provided under the Electricity Act. It is the duty of the Electricity Department to check the theft of

electricity and to act in accordance with the provisions of Electricity Act. There is nothing on record

to suggest that any action of the Electricity Department was dehors the provisions of Electricity Act.

If an official is forced to face criminal prosecution for having performed his duties, then certainly, it

would demoralize the officers, and they would start hesitating in discharging their duties and such an

attitude on the part of the officers would be against the society at large and would not be in the

interest of justice. Furthermore, the complaint filed by the respondent no.1, does not full fill the

requirement of Explanation 4 of Section 499 of I.P.C.

309. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2000 — Sections 2, 3
and 4
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015 — Sections 2, 4
and 7

(i)

(i)

(iif)

Whether Principal Magistrate, while sitting alone, can finally decide a case pending
before Juvenile Justice Board? Held, No — The case can finally be decided by at
least two members including the Principal Magistrate — No individual member
including the Principal Magistrate and no two members excluding the Principal
Magistrate can finally dispose of the case.

Disposal of case in contravention of the provisions of the Act, effect of — If
Principal Magistrate finally disposes of a case in contravention of the provisions of
the Act, the order passed by it is coram non judis and being nullity is void ab initio.
Decision by a Court having no jurisdiction — The decision or order will be non est or
nullity.

Rt =T (aTer! Y TEyw 3R FweTon) AT, 2000 — URIC 2, 3 U9 4
Rt =T (aTer! Y TExw 3R FweTon) AT, 2015 - 4RT 2,4 U9 7

(i)

FT IR O S5 & T@HST dfed A &, T AToce, S 98 3ol ST g,
HAH &7 F PRIPd A Hehall 52 FAAUIRG, 76T — VAT JaoT JuT=l Afoeee Higd
A & HEE EaRT & 3ifaH §9 H orepa f6am S Fevam § — TueT AfSeee ar
s it gerT 3oha IR gue AfGee & 9o F15 o o e W A Fr fae
¥ AR F7E W Hehed
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(i) AfFTa & gEuEl F Iedud #H A F AREROT # wa - 3fe gue #feeee
58 JfAfaes & gauEt & oo # faH &9 7 Fhdr gehor @I RIepd e &, ot
oET g e IUHRAT g & 3R 3Acag g & RS T B

(i) RFRAT o7 @ e AT garT fafaray - var fAfaegy ar e aifea srmEr

HETcTgrT 81T |

State of Himachal Pradesh v. Happy

Order dated 28.05.2019 passed by the High Court of Himachal Pradesh in Criminal

Revision No. 407 of 2018, reported in 2019 LawSuit (HP) 393
Relevant extracts from the order:

The case was instituted on 28.09.2010 when the Juvenile Justice (Care and Protection of
Children) Act, 2000 (for short ‘Act of 2000’) was in operation.

Section 2 (c) defines Board in the following terms:

“(c) “Board” means a Juvenile Justice Board constituted under Section 4.”

Section 2(1) of the Act of 2000 reads thus:

“juvenile in conflict with law” means a juvenile who is alleged to have
committed an offence and has not completed eighteenth year of age as on the
date of commission of such offence.”

Only sub-Section (2) of Section 4 is relevant for the determination of the instant /is and reads
thus:

“(2). A Board shall consist of a Metropolitan Magistrate or a Judicial Magistrate
of the first class, as the case may be, and two social workers of whom at least
one shall be a woman, forming a Bench and every such Bench shall have the
powers conferred by the Code of Criminal Procedure, 1973, on a Metropolitan
Magistrate or, as the case may be, a Judicial Magistrate of the first class and
the Magistrate on the Board shall be designated as the Principal Magistrate.”

Thus, it is clear that a Juvenile Justice Board is to be three member Board consisting of a
Metropolitan Magistrate or a Judicial Magistrate of the first class, as the case may be, and two social
workers of whom at least one shall be a woman, forming a Bench and every such Bench has been
vested with the powers conferred by the Code of Criminal Procedure, on a Metropolitan Magistrate
or, as the case may be, on a Judicial Magistrate of the first class and the Magistrate on the Board is

to be designated as the Principal Magistrate.
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As regards the procedure etc. to be followed by the Board, the same is provided in Section 5
and sub section (3) thereof reads as under:

“3. A Board may act notwithstanding the absence of any member of the Board,
and no order made by the Board shall be invalid by reason only of the absence
of any member during any stage of proceedings:

Provided that there shall be at least two members including the principal
Magistrate present at the time of final disposal of the case.”

It is not in dispute that the case was decided at the time when the Act of 2000 was repealed
and the Juvenile Justice (Care and Protection of Children) Act, 2015 (for short ‘Act of 2015’) had
come into force.

It would be noticed that even under this Act, the Board has been defined in Section 2 (10) in
the following terms:

“(10). “Board” means a Juvenile Justice Board constituted under Section 4.”

Section 2 (13) of the Act of 2015, reads thus:

“child in conflict with law” means a child who is alleged or found to have
committed an offence and who has not completed eighteen years of age on
the date of commission of such offence.”

It would further be noticed that even though there are some changes in the qualifications of
the members of the Board, however, the composition remains the same and such Board is to
comprise of three members as provided in sub-Section (2) of Section 4, which reads thus:

“(2). A Board shall consist of a Metropolitan Magistrate or a Judicial Magistrate
of First Class not being Chief Metropolitan Magistrate or Chief Judicial
Magistrate (hereinafter referred to as Principal Magistrate) with at least three
years experience and two social workers selected in such manner as may be
prescribed, of whom at least one shall be a woman, forming a Bench and
every such Bench shall have the powers conferred by the Code of Criminal
Procedure, 1973, on a Metropolitan Magistrate or, as the case may be, a
Judicial Magistrate of First Class.”

Likewise, the procedure in relation to the Board has been provided under Section 7 of the Act
of 2015 and sub-Section (3) whereof is pari-materia with sub-Section (3) of Section 5 of the Act of
2000 and reads thus:

“(3). A Board may act notwithstanding the absence of any
member of the Board, and no order passed by the Board
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shall be invalid by the reason only of the absence of any member during any
stage of proceedings:

Provided that there shall be at least two members including the Principal
Magistrate present at the time of final disposal of the case or in making an
order under subsection (3) of Section 18.”

At this stage, the Court is not going into the thicket of the controversy as to which of the Acts
would govern the proceedings. However, in view of the legal provisions extracted above, it is
abundantly clear that under both the Acts, the cases of “juvenile in conflict with law” and “child in
conflict with law”, as the case may be, can be disposed of finally only by at least two members
including the Principal Magistrate present at the time of disposal of such case. No individual Member
including the Principal Magistrate and no two Members excluding the Principal Magistrate can finally
dispose of the case.

The Principal Magistrate could not have finally disposed of the case in contravention of the
provisions of the Act(s) supra and, therefore, the order passed by it is coram non judis and being
nullity is void ab initio.

It is well settled and needs no authority that “where a Court takes upon itself to exercise a
jurisdiction it has not possessed, its decision amounts to nothing”. Consequently, any order passed
by the Court having no jurisdiction is non est and its invalidity can be set up when it is sought to be
enforced or is acted upon as a foundation for a right, even at the stage of execution or in collateral
proceedings. Any order passed by such authority is coram non judis.

This aspect of the matter has been considered by the Hon’ble Supreme Court in Hasham Abbas
Sayyad v. Usman Abbas Sayyad and others, AIR 2007 SC 1077, wherein it was held as under:

“The core question is as to whether an order passed by a person lacking
inherent jurisdiction would be a nullity. It will be so. The principles of estoppel,
waiver and acquiescence or even res judicata which are procedural in nature
would have no application in a case where an order has been passed by the
Tribunal/Court which has no authority in that behalf. Any order passed by a
court without jurisdiction would be coram non judis being a nullity, the same
ordinarily should not be given effect to.

This aspect of the matter has recently been considered by this Court in
Harshad Chiman Lal Modi v. DLF Universal Ltd. and another, (2005) 7 SCC 791, in
the following terms :

“We are unable to uphold the contention. The jurisdiction of a Court may be classified
into several categories. The important categories are (i) Territorial or local jurisdiction;
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(i) Pecuniary jurisdiction; and (iii) Jurisdiction over the subject matter. So far as
territorial and pecuniary jurisdictions are concerned, objection to such
jurisdiction has to be taken at the earliest possible opportunity and in any case
at or before settlement of issues. The law is well settled on the point that if
such objection is not taken at the earliest, it cannot be allowed to be taken at a
subsequent stage. Jurisdiction as to subject matter, however, is totally distinct
and stands on a different footing. Where a Court has no jurisdiction over the
subject matter of the suit by reason of any limitation imposed by statute,
charter or commission, it cannot take up the cause or matter. An order passed
by a Court having no jurisdiction is nullity.” [See also Zila Sahakari Kendrya
Bank Maryadit v. Shahjadi Begum and others, 2006 (9) SCALE 675 and Shahbad
Coop. Sugar Mills Ltd. v. Special Secretary to Govt. of Haryana and others, 2006
(11) SCALE 674 para 29]

We may, however hasten to add that a distinction must be made between a
decree passed by a court which has no territorial or pecuniary jurisdiction in
the light of Sec. 21 of the Code of Civil Procedure; and a decree passed by a
Court having no jurisdiction in regard to the subject matter of the suit. Whereas
in the former case, the appellate Court may not interfere with the decree
unless prejudice is shown, ordinarily the second category of the cases would
be interfered with.”

.
310. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015 — Sections 2,
15,19, 49 and 107
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) RULES, 2016 — Rules 10A
and 86
CONSTITUTION OF INDIA — Article 21
(i) Preliminary assessment of heinous offences by Board — Following precautions are
required to be followed:

(a) Experience of psychologists or psycho-social workers or other experts whose
assistance may be taken by Board — They should have mandatory experience
of working with children living in difficult circumstances.

(b) The child alleged to be in conflict with law cannot be kept confined in the
psychiatry ward of a Hospital for the purpose of preliminary assessment —
Non-compliance of the same, vitiates the order.
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(c) Legal assistance/effective opportunity of hearing — Legal assistance/ effective
opportunity of hearing should be provided to the child in conflict with law
during the preliminary assessment made by the Juvenile Justice Board — If it
is not provided, the proceeding shall be vitiated.

(d) If Board decides that there is a need for trial of the child as an adult, it should
assign reasons for the same and the copy of the order shall be provided to the
child forthwith.

(e) While undertaking preliminary assessment, Principal Magistrate is required to
mention in the order, the circumstances in which the offence took place —
Also, required to adhere to the presumption of innocence in favour of the
child in conflict with law.

(f) While directing the trial of the child as an adult, the Board must remain alive to
the situation that the offence had been committed by the child in such a
manner which gives rise to an inference that the act was done in a cold
blooded or calculated manner which does not co-relate to the child like
behaviour of the offender.

(g) The order must refer to the circumstances which led to the commission of
offence — There must be an active consideration of the fact whether the child
was driven to commit the offence because of the conduct of the victim.

(h) Juvenile Justice Board should ensure that the child alleged to be in conflict
with law shall not be placed in a police lock-up or lodged in a jail.

(ii) Criminal investigation as to child alleged to be in conflict with law — The
investigation has to be done by Special Juvenile Police Unit headed by a police
officer not below the rank of a Deputy S.P., with two social workers, of whom one
shall be a woman - It is a mandate of law that for dealing with the girl child, woman
police personnel shall be engaged — Non-compliance of the same, vitiates the
entire investigation.

(iii) Sending a juvenile to prison, effect of — It amounts to deprivation of personal
liberty on multiple aspects and breach of fundamental rights guaranteed under
Article 21 of the Constitution of India.

PR I (Tl Y SEXW vg Haon) FfafAus, 2015 - 4RI© 2, 15, 19, 49 va 107
PR I (ST Y WY@ TF Havr) fAIH, 2016 — A 10%F ©d 86
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HRT &1 AU — 3eTeda 21

(i)

(a)

(h)

(ii)

SIS g@aRT Suey IREt # RS FeRor - Hefafaa qawfaar seaRa & smer
HTIITF § -

AT fhcden! AT AANTATISR SRS AT 3T AATAL, [Sehr TgaeT s ganT
T ST &Rl B, T 36097 — 3¢ Hiard &7 § Hidel IR & @ arel
STl & WY HE HA T 3T glT AT

ey & 3ecos = F v 3FAFRAT s FF IRFE [AUROT F g T
T Rifrcarea & FRfecar ars #F 87 @1 ST Thdr § — SHHT 39T, 37T
EARARCIC T I

faftreh FEEAUgears &1 Jerrel 3aeR — IR = &S gaRT fhe S 3§ IRiAS
fAEROT & 3gha & A0S HgRIAIYAarS w1 JTdl AR A &1 Secue aa
arer Rk &l Yed T ST AT — Afe 3@ e A8 fRar Srar & ar
hraTer i g

I 95 [IARTT Ftar & & Ios & gaes i Jifa JRor &Y 3Maegsar & ar
38 38$ HRUT ol TRT AT TH RN T T e Sleleh I ST AT SAlaAT
Bl

yRAS AURT duified Ra 7T YU Afoieete H 3R #F gg aRiEufaar
St s vfed g3 &, 3feaf@d wtem Aot & - @ &, R_fT &1 secw
FeT el STt & 9T ' Aefar & 3TeRom ST greie el HTaTS gl

gTeleh o gaTh T Hifd AarRer & Ader & @@y 1% # acg 39 aRfeufa &
IR H FAd @1 AT foh areeh gant 3Ry ot Afa & foear g e g
IIAT gTe giaT ® R v sy o A srvar giaitea dfa & feRar o o
S o HHAT & T o SATEN F TEHaE T B

T IS FH 34 aRTEUMITT & 3eor@ g IRT I W AT H WY FIRA
A H PRUT §oif § — 39 Gog 7 Tpanfiear faaet g ofge & Far sres
IfAT (RS cafda) & 3TTROT & FROT IHRTY FIRA HeT AR §3TI

iR =g @15 1 I gRART wE A@ige f& @A &1 Sodee &= & fav
HRRIA STefeh i WTh3TT AT Siel & & @M AT

I &1 Icdgd FIF & T 3AFVT ads & ggy & ymgu®F
HAAYOT — VAN A=AV CH AT FRNT gfrd g g@ru fRar Swar
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aRT Swd Agea @ wfow GoEr e @ uw AR geh, wfa gfew 3w
refieteh @ 3ifie=t Aol & qiod ISR earT fhar Swen — Ay &1 I qAeer g
& wafasr @ degagr gq & gfod dfRwlr A Agsd fear smwr - saer
3TE FFOT 3ANOT SR FRaT g

(i) TR I FREIR 9T A H7 9o7d - Ig fAfayr ggefsit W dAfbder Facacn @
A e § 3R AU & feoe 21 & Il Yoanyd Hernld ISR 1 T g

Smt. Durga w/o Shri Bherulal Meena v. State of Rajasthan

Judgment dated 15.04.2019 passed by the Rajasthan High Court

in Criminal Appeal No. 27 of 2019, reported in 2019 LawSuit (RAJ) 180 (DB)
Relevant extracts from the judgment:

Having appreciated the proceedings of inquiry conducted by the Juvenile Justice Board and the
Medical Report, we are of the firm opinion that the same do not stand to scrutiny on the anvil of the
mandatory requirements of the Juvenile Justice Act and Rule 10A of The Juvenile Justice (Care and
Protection of Children) Model Rules, 2016 (hereinafter referred to as ‘the Model Rules, 2016°).

As per the material available on record, the appellant, who was married (at the tender age of
about 14 years) to the deceased for the last three years, was admittedly facing marital strife on a
continued basis and thus, unquestionably, she was a child in difficult circumstances.

As is apparent from sub-Rule 2 of Rule 10A of the Model Rules, 2016, the assistance of the
psychologists or psycho-social workers or other experts, which the Board requires for carrying out
the preliminary assessment, should have experience of working with children in difficult
circumstances. However, neither the assistance of any such psychologist was sought for nor any
such psychologist or child psychologist having special experience of working with children in difficult
circumstances was associated in the proceedings. Furthermore, we do not approve of the procedure
adopted by the Juvenile Justice Board while making the preliminary assessment in as much as, the
principles of natural justice were not adhered to and without any justification and without providing
legal assistance, the child was sent and admitted in the psychiatry department of the MBH Hospital,
Udaipur on the basis of some random secret report (copy whereof was not provided to her). Be that
as it may. Rule 10A(4) provides that where the Board, after preliminary assessment under Section
15 of the Act, passes an order that there is a need for trial of the child as an adult, it shall assign
reasons for the same and the copy of the order shall be provided to the child forthwith. However, a
plain reading of the order dated 05.09.2016 indicates that the Board did not provide a copy thereof to
the child.
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On going through the above order, it is crystal clear that the reasons assigned by the Board in
the order dated 05.09.2016 for treating the child delinquent to be fit to be tried as an adult under
Section 15 of the Juvenile Justice Act are not cogent, germane and compliant with the requirements
of law.

Considered in light of ‘Section 15 of the Act and Rule 10A of the Model Rules’, we are of the
firm opinion that the order dated 05.09.2016 does not stand to scrutiny on the anvil of these
mandatory statutory provisions. While undertaking this exercise, the Principal Magistrate failed to
advert to the circumstances in which, the offence took place and did not adhere to the presumption
of innocence in favour of the child in conflict with law and passed the order dated 05.09.2016 in an
absolutely mechanical and laconic manner. In our understanding while invoking Section 15 of the
Act and directing the trial of the child as an adult, the Board must remain alive to the situation that
the offence had been committed by the child in such a manner which gives rise to an inference that
the act was done in a cold blooded or calculated manner which does not co-relate to the child like
behaviour of the offender. No such reflection is visible in the order dated 05.09.2016. The order must
refer to the circumstances which led to the commission of offence and there must be an active
consideration of the fact whether, the child was driven to commit the offence because of the conduct
of the victim. The Medical Board’s report dated 30.08.2016 is referred to in an absolutely casual
manner in the order. It is relevant to mention here that when the child was subjected to interrogation
during the course of investigation, she categorically mentioned that she had contracted a love
marriage with her husband Shri Bherulal the deceased. After some time, Bherulal started bearing a
suspicion in his mind that illicit relations had developed between Durga and his father Unkar. He
used to beat her and also treated her like an animal every other day after consuming liquor. In the
night of 14.06.2016, Bherural consumed liquor and assaulted her badly. Thereafter, he poured
kerosene on her body, on which, she ran away and slept in the bada. On the fateful night i.e.
15.05.2015, she was again badly thrashed and thus she became infuriated. In these difficult
circumstances and finding Bherulal to be in an inebriated condition, she gave him a single blow with
an axe which proved fatal. Manifestly, the tenor of this statement coupled with the allegations
levelled in the FIR indicate that the husband and wife were not keeping on good terms and used to
fight with each other on trivial issues. The appellant had been married to the deceased at a very
tender age and thus, without any doubt, she cannot be attributed with the mental ability or maturity to
understand and weigh the implications of the act which she committed on the spur of the moment
after being traumatized by the cruel behaviour of her spouse. The anger of a young girl who is
harassed, humiliated and treated cruelly in her matrimonial home and that too by the man with
whom, she contracted a love marriage, can very well be understood because the doors of her
maternal home are closed for her.

597



In this background, we are of the firm opinion that the admitted circumstances as reflected from
record did not warrant that the appellant’'s case should have been sent to the Sessions Judge,
Pratapgarh for trial as an adult under Section 15 of the Juvenile Justice Act. Be that as it may. Since
the appellant was not provided the copy of the order dated 05.09.2016, manifestly, she was deprived
of the opportunity to assail the same in appeal. The Sessions Judge Pratapgarh, framed charge
against the appellant for the offence under Section 302 IPC vide order dated 09.02.2017. She
pleaded not guilty. The prosecution examined as many as 12 witnesses in support of its case. The
appellant, upon being questioned and confronted with the prosecution allegations in her statement
under Section 313 Cr.P.C., denied the same and claimed to have been falsely implicated. However,
no evidence was led in defence. Upon conclusion of the ftrial, the learned Sessions Judge,
proceeded to convict and sentence the appellant as above by judgment dated 12.12.2018
immediately whereafter, the appellant was sent to the Central Jail Udaipur to suffer the sentence.

It is noteworthy that during the course of the trial and no sooner, the appellant crossed the
threshold of 18 years, the learned Sessions Judge, Pratapgarh passed an order dated 19.08.2017
directing that she be sent to the District Jail, Pratapgarh. Ex-facie, the said order is also grossly
illegal and contrary to the mandate of Section 10 of the Juvenile Justice Act which prohibits that no
child alleged to be in conflict with law shall be placed in a police lock-up or lodged in a jail. After
crossing the threshold of 18 years, the child accused had to be sent to the place of safety as per
Section 19(3) read with Section 49 of the Juvenile Justice Act and could not have been transferred
to the District Jail. We hold that on account of the child being sent to the District Jail, Pratapgarh
contrary to the statutory prohibition, all further proceedings of the trial are vitiated.

Constitution of a Special Juvenile Police Unit in each district headed by a police officer not
below the rank of a Dy. S.P. with two social workers having experience of working in the field of child
welfare of whom one shall be a woman, is a mandate of law.

As per Rule 86(5) of the Model Rules, it is a mandate of law that for dealing with the girl child,
woman police personnel shall be engaged. However, on a perusal of the entire record, it is clear that
neither was the case handled by the Special Juvenile Police Units nor any woman police personnel
was ever associated for dealing with the case of the child appellant. In this background, the entire
procedure adopted by the investigating officer while investigating the case against the appellant
suffers from an irregularity falling short of gross illegality. We are of the firm view that a prejudice
caused to the child offender owing to non association of a female police officer in the procedure of
investigation goes to the root of the matter.
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In view of the above discussion made herein above, we conclude as below:
(i) that the entire investigation is vitiated for the reason that no female police
officer was associated in the investigation against female child offender.
Furthermore, the investigation was not conducted by the Special Juvenile
Police Unit as warranted by Section 107(2) of the Juvenile Justice Act;
(ii) that the appellant did not murder her husband in furtherance of any pre-
conceived design or in a cold calculated manner, and thus there was no
justification for her trial as an adult by a Sessions Court by virtue of Section 15
of the Juvenile Justice Act;
(i) that the Principal Magistrate failed to adhere to the mandatory
requirements of Section 15 of the Act while holding the enquiry and making the
assessment;
(iv) that no legal assistance/effective opportunity of hearing was provided to
the appellant child during the preliminary assessment made by the Juvenile
Justice Board under Section 15 of the Act and thus also, these proceedings
are vitiated;
(v) that the preliminary assessment order is also vitiated for the reason that the
appellant was unjustly kept confined in the psychiatry ward of the Hospital and
because no psychologist or psycho-social worker having experience of working
with children in difficult circumstances (as mandated by Section 15(3) of the
Juvenile Justice Act), was associated during the enquiry conducted under
Section 15 of the Juvenile Justice Act;
(vi) While holding the inquiry, the Juvenile Justice Board, failed to adhere to
the principle that the child shall be presumed to be innocent unless proved
otherwise as mandated by Section 3 of the Juvenile Justice Act read with Rule
10A(3) of the Model Rules, 2016. No consideration of this principle is reflected
in the order and thus, the illegality is incurable and goes to the root of the
matter;
(vii) copy of the order passed under Section 15 of the Act was not provided to
the juvenile, thus breaching the mandate of Rule 10A of the Model Rules of
2016;
(viii) that the under-trial child was sent to the District Jail, Pratapgarh vide order
dated 19.08.2017 and thus, was treated in gross contravention of the mandate of Section
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19(3) read with Section 46 of the Act of 2015 thereby vitiating the entire
proceedings before the Sessions Court.

(ix) The child suffered incarceration from 16.05.2016 to 11.02.2019 on which
date this Court suspended the sentences awarded to her and thus, she has
undergone a custodial period of nearly two years and seven months in a prison
which course of action is totally prohibited by law.

Henceforth, the above observations shall be considered to be guidelines in considering cases
of juveniles and shall be followed in the letter and spirit.

Hon’ble the Delhi High Court in case of Court On Its Own Motion v. Dept. of Women and Child
Development and others, 2013 (3) RCR (Criminal) 382, considered the impact of sending a juvenile to
prison and held that such a course of action amounts to deprivation of personal liberty on multiple
aspects and is in breach of fundamental rights guaranteed under Article 21 of the Constitution of
India. The Hon’ble Court observed as below:

“Today, the concept of personal liberty has received a far more expansive
interpretation. The notion that is accepted today is that liberty encompasses
these rights and privileges which have long been recognized as being
essential to the orderly pursuit of happiness by a free man and not merely
freedom from bodily restraint. There can be no cavil in saying that lodging
juveniles in adult prisons amounts to deprivation of their personal liberty on
multiple aspects.

In this backdrop, lodging of juveniles in the prison clearly amounts to violation
of their fundamental rights guaranteed under Article 21 of the Constitution of
India; contrary to the provisions of The Juvenile Justice (Care and Protection of
Children) Act, 2000 apart from adverse psychological impact on these
children...”

[ ]
311. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015 - Sections

2(33) and 15

INDIAN PENAL CODE, 1860 — Section 304

() Jurisdiction of Children’s Court — The offences, which do not carry minimum
punishment of seven years, do not come within the ambit of heinous offences —
The offences are not to be tried by the Children Court and have to be tried by
Juvenile Justice Board.

(ii) Whether offence punishable under Section 304 IPC comes within the ambit of
heinous offence as defined in Section 2(33) of Juvenile Justice Act? Held, No.
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R T (FTar! i qExw 3 TwaTon) e, 2015 - 4RIT 2 (33) vE 15

HRAT gus wfgdr, 1860 - 4RT 304

() ootk FArRTed i HRFRAT — W I3y St AT wrd a¥ &1 =goiaq gus fafga
qE &, TEeT WY AT o F A T & - W IWY T FIRTed gadRT
foaia & forr o= § 3R foReik =g a1 garr faaia e arer anfuy

(i) T ORT 304 ATE.H. & 3EhaT gusay AW fTRIR = ™I $r arT 2(33) &
T a8 3R i aRfr 7 anar &2 sfafreiia, a8

X Minor Through His Mother v. State of NCT of Delhi

Order dated 01.05.2019 passed by the High Court of Delhi in Cri.M.A. 6252 of 2019,

reported in 2019 LawSuit (Del) 1862

Relevant extracts from the order:

Offence under Section 304 of IPC, consists two parts. Section 304 (Part-l) is punishable with
imprisonment for life or imprisonment which may extend up to 10 years with fine, if it is found that accused
had intended to cause death. So far as Section 304 (Part-Il) of IPC is concerned, it carries punishment up to 10
years or fine or both, if the act is done with knowledge that it is likely to cause death but without any
intention to cause death. A bare reading of Section 304 of IPC makes it clear that it does not carry any
minimum punishment. Section 2(33) of Juvenile Justice Act clearly provides that heinous offence would be

the one for which the minimum punishment of seven years is provided.

312. LIMITATION ACT, 1963 — Articles 58 and 65

CIVIL PROCEDURE CODE, 1908 — Section 9, Order 7 Rule 7 and Order 22 Rules 3, 4 and

11

(i) Impleadment of legal representatives — If original plaintiffs sued as Mutawalis of suit
properties which is in the nature of a managerial post, an appeal may not be abated
on the ground that some of them have died and their legal representatives were not
brought on record.

(ii) Grant of relief — Civil Court is empowered to mould or grant the lesser relief or
smaller version of the relief claimed or prayed for.

(iii) Suit for possession based on title; limitation for — Limitation for filing suit for
possession on basis of title is 12 years — Merely because one of the reliefs sought
is of declaration, it will not mean that outer limitation of 12 years is lost.
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(iv) Jurisdiction of Civil Court — Dispute as to whether the suit properties belong to

Dargah or not and whether the properties are wakf properties or not — As the
plaintiffs were not claiming any personal right in suit land but only claiming rights
of management over the property, civil court had the jurisdiction to decide the suit.

afeliar srfafaas, 1963 - seds 58 UF 65
fafaer ufhar |fedr, 1908 — aRT 9, 3meer 7 A9 7 vq 3meer 22 fA9H 3,4 w9 11

(i)

fafts gfafAfer A gaeR s - IS AT AT A qEIFT FEAfeaAT F TR
Ypid & Ug Hcdeol, b §T A dlc FEd AT § A 3797 A FT A 7 @ S qAr
3o fafte gfafafeat & #ffee W a6 aw e & 3R ) e 39afAd dJ6r &
Hehcll|

AN Feed AT — Fafder wararerd wifda a1 erarpd 3y @ aRafdd #T dehdr
¥ 37YaT IGFH OIET IT 3T HET YerT &< GHhdT &l

Tdcd WX IR MG g dlc & v aRAAT - Faca & MUR W ™I &
oY are edd = &1 aREAAT 12 ¥ § - A 58 HROT & 3eqat & & Tk Gwon
g, 12 a¥ &r 3ifman aRdAT AT g gef

Afaer =amrem $r fOeERar — 59 &9y & Qag & acaeg gFufca gomg &
T § 3ryar A¢ 3R goh FEafed § 3yar A@¢ - ik aieIor dleared i &
forelt cafddera 3SR #1 grar d8T & W T R 38 FFdfed W T & ARFR AT
&I grar X B ¥ - e =ararer it ag @ Ausd e i R g

Sopanrao and anr. v. Syed Mehmood and anr.

Judgment dated 03.07.2019 passed by the Supreme Court of India in Civil Appeal No.
4478 of 2007, reported in (2019) 7 SCC 76 (3 Judge Bench)

Relevant extracts from the judgment:

During the pendency of this appeal, some of the plaintiffs have died and their legal

representatives were not brought on record. Though a preliminary objection was raised that the
appeal abates as a whole, we find no merit in this preliminary objection. The plaintiffs have been
held to be descendents of Mutawalis of the properties which is in the nature of a managerial post. As
such the appeal does not abate.

It was also urged that the plaintiffs had prayed that they were Inamdars and

that the High Court had created a new case for the plaintiffs by declaring them to be
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Mutawalis. |1t was argued that since plaintiffs had not claimed the relief that they were Mutawalis, the
High Court could not have granted this relief. Reliance has been placed on a judgment of this Court
in the case of Bachhaj Nahar v. Nilima Mandal, (2008) 17 SCC 491. Para 22 of the said judgment reads
as follows:

“22. The observation of the High Court that when a plaintiff sets forth the facts

and makes a prayer for a particular relief in the suit, he is merely suggesting

what the relief should be, and that it is for the court, as a matter of law, to

decide upon the relief that should be granted, is not sound. Such an

observation may be appropriate with reference to a writ proceeding. It may

even be appropriate in a civil suit while proposing to grant as relief, a lesser or

smaller version of what is claimed. But the said observation is misconceived if

it is meant to hold that a civil court may grant any relief it deems fit, ignoring

the prayer.”

In our view, the aforesaid judgment does not help the appellants and, in fact, helps the
respondents. The judgment clearly lays down that the lesser relief or smaller version of the relief
claimed or prayed for can be granted. The plaintiffs claimed the status of Inamdars which is a higher
position than that of Mutawalis. The High Court has granted a lesser or lower relief and not a higher
relief or totally new relief and, therefore, we reject this contention also.

It was next contended by the learned counsel that the suit was not filed within limitation. This
objection is totally untenable. Admittedly, the possession of the land was handed over to the Trust
only in the year 1978. The suit was filed in the year 1987. The appellants contend that the limitation
for the suit is three years as the suit is one for declaration. We are of the view that this contention
has to be rejected. We have culled out the main prayers made in the suit hereinabove which clearly
indicate that it is a suit not only for declaration but the plaintiffs also prayed for possession of the suit
land. The limitation for filing a suit for possession on the basis of title is 12 years and, therefore, the
suit is within limitation. Merely because one of the reliefs sought is of declaration that will not mean
that the outer limitation of 12 years is lost. Reliance placed by the learned counsel for the appellants
on the judgment of this Court in L.C. Hanumanthappa v. H.B. Shivakumar, (2016) 1 SCC 332 is wholly
misplaced. That judgment has no applicability since that case was admittedly only a suit for
declaration and not a suit for both declaration and possession. In a suit filed for possession
based on title the plaintiff is bound to prove his title and pray for a declaration that he is the
owner of the suit land because his suit on the basis of title cannot succeed unless he is held
to have some title over the land. However, the main relief is of possession and, therefore,
the suit will be governed by Article 65 of the Limitation Act, 1963. This Article deals with a
suit for possession of immovable property or any interest therein based on title and the
limitation is 12 years from the date when possession of the land becomes adverse to the
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plaintiff. In the instant case, even if the case of the defendants is taken at the highest, the
possession of the defendants became adverse to the plaintiffs only on 19.08.1978 when possession
was handed over to the defendants. Therefore, there is no merit in this contention of the appellants.
It was also urged that the civil court had no jurisdiction to decide the suit. No such objection
was raised before the trial court. This objection was raised before the High Court but has been
rightly rejected. The issue in this case was whether the properties were properties of the Dargah or
not and the issue was not whether the properties are wakf properties or not. The High Court rightly
held that the plaintiffs were not claiming any personal right in the land but only claiming rights of
management over the property of the Dargah. We agree with the finding of the High Court that the
civil court had the jurisdiction to decide the suit.
o
*313. MENTAL HEALTH ACT, 1987 — Sections 50, 51, 52, 53 and 54
() Mentally ill person — Inquisition by Court — Whether separate applications are
required for declaration of a person to be mentally ill and for appointment of
guardian or manager for him? Held, No — Only one application is required to be
made under Section 50 of the Act — Entire inquiry can be made on one application
only.
(ii) Whether an application under Section 50 of the Mental Health Act can be rejected
on the ground that details of property have not been disclosed? Held, No — Court
should direct to give a declaration about details of properties of such person.

AT Ty FfAfAae, 1987 - 4RIT 50, 51, 52, 53 U4 54

(i) WS F F AT AP - AT SaRT ST - FT fohdlYy cAfeFrd &l AATHS T &
IrEaEy ¥ Xt U 3He v 3ifdsmas ar vaues & e & v gus-gus e
3marTes £ AfRfAiRa, s1ET - 3fafaws i arT 50 & 31T AT U 3MMde & 3TaRTS ¢ -
o ST AT Ueh 37TdGeT IR 1 ST Hehell § |

(i) T AT FARELY JTATATH Y URT 50 & e TEJT TdeeT 8 IR I WTRST T ST
Torar ¢ o gufed &1 Qe 181 fear s &2 3fRfAeiRa, 787 - =arrea & 0d safea &
Hqfed o faaroT ST GIvoTT e &1 fAeer T arfgu|

Mohd. Yunus Munshi v. Public in General

Order dated 18.08.2017 passed by the High Court of Madhya Pradesh (Indore Bench) in

Misc. Appeal No. 2295 of 2014, reported in ILR (2017) MP 2434
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*314. MOTOR VEHICLES ACT, 1988 — Section 166

315.

Assessment of compensation — Future prospects, addition of — Process of assessment
of compensation must be certain and not vague — Where deceased was self-employed
and was 23 years of age (below 40 years of age), addition of 40% of established income
is required to be added towards future prospects.

[Magma General Insurance Co. Ltd. v. Nanu Ram, (2018) 18 SCC 130. and National Insurance
Company Limited v. Pranay Sethi and ors., AIR 2017 SC 5157 relied on]

Aex I FfafATa, 1988 — €RT 166

gfaet &1 fauRer — wfasa Hr gt &1 Jer e - gfaex FuRer fr ufear @AREa
glell AT o o 3ETSE - STgl Hooh Tidifold AT 3R 23 a¥ & 3G & (40 9§ & =
I 3Y) T, GEATAT 31T &M 40 TRl HiaST T FHIGABT & T & SIsT ST HTaRTH
gl

[(Hoar FTerver geaRe & fAfACs f3. awy @, (2018) 18 wadidl 130 U Feuser 3eaNE
FFe fAfAes 3. gurg 88} va I+, CHTEHR 2017 vad} 5157 Hadlad |

Shantaben and ors. v. National Power Transport and anr.
Judgment dated 06.03.2019 passed by the Supreme Court in Civil Appeal No. 2523 of
2019, reported in 2019 ACJ 1784

MOTOR VEHICLES ACT, 1988 — Section 166

(i) Compensation; assessment of — Death cases — Principles and factors — Summed
up. (Pranay Sethi, AIR 2017 SC 5157 and Sarla Verma, AIR 2009 SC 3104 followed).

(ii) Whether ex-gratia payment received by the claimants from the employer of the
deceased is to be deducted while assessing pecuniary loss? Held, pecuniary
advantage from whatever source must correlate with the injury or death resulting
from motor accident — Ex-gratia amount need not be deducted. (Sebastiani Lakra v.
National Insurance Co. Ltd., AIR 2018 SC 5034 followed).

A sfafaas, 1988 — 4RT 166

() wfdeRt @ RO - Fog & AT — eld vd FRb — FAfhd v 70| (For7 J3),
THTSHIT 2017 THH? 5157 TUT &l A, CHFHIT 2009 THdt 3104 3AAR|

(i) w@r 3w FH@r= & AU H rarhdl @A Faw & FAFT I
HAFAgYAH Tod Haard & wetdh & oreh wiRr? y@@aiRa, &

o @rd @ wied s orw & A@eT gHear & IRIHEEY ‘g’é afa ar
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qcg A T gl TRT — HeJAgYdh STl hl kel fohaT ST 3Taegeh =gl gl
(RIFETIIAT eTRT 13, Aeeder eINT &. fa)., CHTSHIV 2018 vt 5034 318R)

National Insurance Company Ltd. v. Mannat Johal and ors. Etc.

Judgment dated 23.04.2019 passed by the Supreme Court in Civil Appeal No. 4079 of

2019, reported in AIR 2019 SC 2079
Relevant extracts from the judgment:

In a case like the present one, relating to the death of the vehicular accident victim, any
process of awarding “just” compensation involves assessment of such amount of pecuniary loss
which could be reasonably taken as the loss of dependency suffered by the claimants due to the
demise of the victim. In other words, such a process, by its very nature, involves the assessment of
monetary contribution that the claimants were likely to receive from the deceased had he not met
with the untimely end due to the accident. For the purpose of such an assessment, while some of
the basic facts, like the age, job and income of the deceased and the number of dependents with
extent of their dependency, could be reasonably ascertained from the evidence on record, yet,
several uncertain factors also, per force, come into play, like the future prospects of the deceased
coupled with various imponderables related with a human life. As the process, by its very nature,
involves a substantial deal of guess-work, this Court, over the years, has evolved and applied
several principles so as to ensure that as far as possible, the methods for assessment remain
uniform, curbing against disparity in the amount of compensation to be awarded in similarly
circumstanced cases. It is not necessary for the present purpose to traverse through the large
number of past decisions, particularly for the reason that the basic parameters stand explained and
standardised with the larger Bench decision in National Insurance Co. Ltd. v. Pranay Sethi, AIR 2017
SC 5157, Para 61, wherein this Court has partly modulated the parameters enunciated in the two-
Judge Bench decision in Sarla Verma and ors. v. Delhi Transport Corporation and anr., AIR 2009 SC
3104, and has laid down the principles as follows:

“While determining the income, an addition of 50% of actual salary to the
income of the deceased towards future prospects, where the deceased had a
permanent job and was below the age of 40 years, should be made. The
addition should be 30%, if the age of the deceased was between 40 to 50
years. In case the deceased was between the age of 50 to 60 years, the
addition should be 15%. Actual salary should be read as actual salary less tax.
In case the deceased was self-employed or on a fixed salary, an addition of 40% of
the established income should be the warrant where the deceased was below the age of
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40 years. An addition of 25% where the deceased was between the age of 40
to 50 years and 10% where the deceased was between the age of 50 to 60
years should be regarded as the necessary method of computation. The
established income means the income minus the tax component.
For determination of the multiplicand, the deduction for personal and living
expenses, the tribunals and the courts shall be guided by paras 30 to 32 of
Sarla Verma which we have reproduced hereinbefore.
The selection of multiplier shall be as indicated in the Table in Sarla Verma
read with para 42 of that judgment.
The age of the deceased should be the basis for applying the multiplier.
Reasonable figures on conventional heads, namely, loss of estate, loss of
consortium and funeral expenses should be ¥ 15,000, ¥ 40,000 and ¥ 15,000
respectively. The aforesaid amounts should be enhanced at the rate of 10% in
every three years.”
For completion of the principles above-quoted, appropriate would it to be to take note of
paragraphs 30 to 32 as also paragraph 42 in Sarla Verma (supra) which read as under:-
“30. Though in some cases the deduction to be made towards personal and
living expenses is calculated on the basis of units indicated in U.P. State Road
Transport Corporation and other v. Trilok Chandra, (1996) 4 SCC 362, the general
practice is to apply standardised deductions. Having considered several
subsequent decisions of this Court, we are of the view that where the
deceased was married, the deduction towards personal and living expenses of
the deceased, should be one-third (1/3«) where the number of dependent
family members is 2 to 3, one-fourth (1/4n) where the number of dependent
family members is 4 to 6, and one-fifth (1/5n) where the number of dependent
family members exceeds six.
31. Where the deceased was a bachelor and the claimants are the parents, the
deduction follows a different principle. In regard to bachelors, normally, 50% is
deducted as personal and living expenses, because it is assumed that a
bachelor would tend to spend more on himself. Even otherwise, there is also the

possibility of his getting married in a short time, in which event the contribution to the
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parent(s) and siblings is likely to be cut drastically. Further, subject to evidence
to the contrary, the father is likely to have his own income and will not be
considered as a dependant and the mother alone will be considered as a
dependant. In the absence of evidence to the contrary, brothers and sisters will
not be considered as dependants, because they will either be independent and
earning, or married, or be dependent on the father.

32. Thus even if the deceased is survived by parents and siblings, only the
mother would be considered to be a dependant, and 50% would be treated as
the personal and living expenses of the bachelor and 50% as the contribution
to the family. However, where the family of the bachelor is large and
dependent on the income of the deceased, as in a case where he has a
widowed mother and large number of younger non-earning sisters or brothers,
his personal and living expenses may be restricted to one-third and
contribution to the family will be taken as two-third.

... 42. We therefore hold that the multiplier to be used should be as mentioned
in Column (4) of the Table, which starts with an operative multiplier of 18 (for
the age groups of 15 to 20 and 21 to 25 years), reduced by one unit for every
five years, that is M-17 for 26 to 30 years, M-16 for 31 to 35 years, M-15 for 36
to 40 years, M-14 for 41 to 45 years, and M-13 for 46 to 50 years, then
reduced by two units for every five years, that is, M-11 for 51 to 55 years, M-9
for 56 to 60 years, M-7 for 61 to 65 years and M-5 for 66 to 70 years.”

The aforesaid decision in Reliance General Insurance Company Ltd. v. Shashi Sharma & ors., 2016
ACJ 2723 (SC) = AIR 2016 SC 4465 has been explained and distinguished by another three-Judge
Bench of this Court in Sebastiani Lakra & ors. v. National Insurance Company Ltd. & ors., 2019 ACJ 34
(SC) = AIR 2018 SC 5034 in the following:

“10. In Shashi Sharma’s case, 2016 ACJ 2723 (SC) : (AIR 2016 SC 4465), this
court was dealing with the payments made to the legal heirs of the
deceased in terms of Rule 5(1) of the Haryana Compassionate Assistance
to the Dependants of Deceased Government Employees Rules, 2006 (for
short ‘the said Rules’). Under Rule 5 of the said Rules on the death of a
Government employee, the family would continue to receive as financial
assistance a sum equal to the pay and other allowances that was last
drawn by the deceased employee for periods set out in the Rules and
after the said period the family was entitled to receive family pension.
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The family was also entitled to retain the Government accommodation for a
period of one year in addition to payment of ¥ 25,000 as ex gratia. In this case,
the three-Judge Bench adverted to the principles laid down in Helen C.
Rebello’s and others v. Maharashtra State Road Transport Corporation and
another, 1999 ACJ 10 (SC) : (AIR 1998 SC 3191), followed in Union India
Insurance Co. Ltd. and others v. Patricia Jean Mahajan and others, 2002 ACJ 1441
(SC) : (AIR 2002 SC 2607), and came to the conclusion that the decision in
Vimal Kanwar and others v. Kishore Dan and others, 2013 ACJ 1441 (SC) : (AIR
2013 SC 3830), did not take a view contrary to Helen C. Rebello or Patricia Jean
Mabhajan cases (supra). The following observations are relevant: “(12) The
principle expounded in this decision in Helen C. Rebello’s case that the
application of general principles under the common law to estimate damages
cannot be invoked for computing compensation under the Motor Vehicles Act.
Further, the ‘pecuniary advantage’ from whatever source must correlate to the
injury or death caused on account of motor accident. The view so taken is the
correct analysis and interpretation of the relevant provisions of the Motor
Vehicles Act of 1939, and must apply proprio vigore to the corresponding
provisions of the Motor Vehicles Act, 1988. This principle has been restated in
the subsequent decision of the two-Judge Bench in Patricia Jean Mahajan’s
case, (supra), to reject the argument of the insurance company to deduct the
amount receivable by the dependants of the deceased by way of ‘social
security compensation’ and ‘life insurance policy’.” However, while dealing with
the scheme the court held that applying a harmonious approach and to
determine a just compensation payable under the Motor Vehicles Act it would
be appropriate to exclude the amount received under the said Rules under the
head of ‘pay and other allowances’ last drawn by the employee. We may note
that on principle this court has not disagreed with the proposition laid down in
Helen C. Rebello or in Patricia Jean Mahajan (supra), but while arriving at a just
compensation, it had ordered the deduction of the salary received under the
statutory Rules.”
In the present case too, it has not been shown if the ex gratia amount received by the claimants had
been under any Rules of service and would be of continuous assistance, as had been the case in Shashi
Sharma (supra) as per the Rules of 2006 considered therein. In an overall analysis and with reference
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to the decision in Sebastiani Lakra (supra), we are clearly of the view that the decision in Shashi

Sharma would not apply to the facts of the present case and no deduction in the amount awarded by

the High Court appears necessary.

*316. MOTOR VEHICLES ACT, 1988 — Section 166

317.

Compensation, determination of — Multiplier — Appropriate multiplier in case of
deceased bachelor — Multiplier should be applied according to the age of the deceased
and not according to the age of the dependents. [Sube Singh and another v. Shayam Singh
(Dead) and others, (2018) 3 SCC 18, relied on]

AT I fafaaa, 1988 - 41T 166

fciert ST fAEROT - a[uTieh — 3ifdariee Fcfeh & HAHA & 3UFeFd IJUTeh — JONH FHcleh HT Y &
ITER o1 TRaT ST AME T of foh 38k AT T I & ITAR | [ & B v He T fAwg o717
A% () vT H+, (2018) 3 THIAT 18, 3Tecl S|

M/s Royal Sundaram Alliance Insurance Company Ltd. v. Mandala Yadagari
Goud and others

Judgment dated 09.04.2019 passed by the Supreme Court in Civil Appeal No. 6600 of
2015, reported in AIR 2019 SC 1825 (3 Judge Bench)

MOTOR VEHICLES ACT, 1988 — Sections 166, 168 and 173

Actionable negligence in motor accident claim cases — Concept of negligence as
applicable to the cases of motor accidents has three components i.e. duty to take care,
breach of such duty and consequential injury/ damage — A claim petition cannot be
dismissed without considering the three elements.

A e fafaga, 1988 - aRIT 166, 168 TF 173

A1 FTA Tl & AT JHEUTA — HET GHEA3N & HHcll H Fed AT i AR &
et gceh § JUT ATGHTT sRclel I heded, T heded Fl Seordel 3R aRom#AY a1fazgifer - g e
"o R R fhe fSar grar arfrer @ifiter 8t fr o aodr g1

Virendra Singh Rana v. Pratap Singh and ors.
Judgment dated 11.05.2017 passed by the High Court of Madhya Pradesh (Gwalior Bench) in
Misc. Appeal No. 257 of 2004, reported in 2019 ACJ 1499

Relevant extracts from the judgment:

Learned Claims Tribunal has recorded a finding that as far as plea of driver

not having a valid driving licence is concerned, that was not correct inasmuch
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as Insurance Company had failed to discharge this burden that driver was not having valid driving licence, but
it also recorded a finding that there is contradiction in Dehati Nalishi which was recorded by claimant himself
inasmuch as Ex. P/24 is the copy of Rojnamacha and claimant had given intimation at police Station, Barohi,
that he was travelling in car No. MP 07 W 1784 and that car was driven by Pratap Jatav. Because it was
raining and weather was not conducive, car had slipped from the road and collided with a tree, as a result of
which they sustained injuries. There is no mention of car being driven at a very high speed and negligently,
whereas the story which was developed by respondent/driver in regard to car meeting with an accident is
because of a blue-bull came on the road, accident had occurred. Thus, holding that unless and until negligence
of driver is proved, the Insurance Company is not liable to pay any compensation, claim petition has been
dismissed.

In the Law of Torts by Ratanlal and Dhirajlal updated 26x Edition by Justice G.P. Singh, Former Chief
Justice of Madhya Pradesh High Court, it has been mentioned that there are three constituents of negligence;
(i) duty to take care (ii) breach of duty and (iii) consequential damage. It is mentioned that actionable
negligence constitutes in the negligence of use of ordinary care or skill towards a person to whom defendant
owes the duty of observing ordinary care and skill, by which negligence the plaintiff has suffered injury to his
person or property. According to Winfield “negligence as a tort is the breach of legal duty to take care which
results in damage, undesired by the defendant to the plaintiff’’. Therefore, in this backdrop the concept of
negligence is to be examined and chronology of events leading to the accident is to be appreciated. As per
Rojnamacha entry, it is mentioned that because of weather and rain car had slipped and collided with a tree on
the roadside. Under such facts and circumstances, the duty of the driver was to drive cautiously when the
weather is not conducive and when the road conditions are such that it may create slippery conditions on the
road for several reasons like mixing of dirt and water making the road slippery or mixing of vehicular emission
with water or dirt or both rendering the vehicle slippery and also tyres of vehicle are not having appropriate
grip and groove, and these may be the conditions which will determine the speed of driving and skill of
driving. It is true that in Dehati Nalishi only one facet has been recorded regarding slipping of vehicle due to
rain and thunderstorm and its collusion with tree, but at the same time, if the vehicle is being driven in such
weather condition, then a duty is cast on the driver either not to drive and wait for rain and thunderstorm to
pass or to take all possible precautions so that vehicle may not slip and collide with a tree. This degree of
care should have been higher looking to the time of the accident. Collusion with a tree in itself gives a
presumption to the facet of negligence inasmuch as under such weather conditions also if vehicle would
have been driven with due care and caution, then it would not have slipped and collided with a roadside

object. Therefore, in the opinion of this Court, Claims Tribunal has failed to understand and appreciate
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the concept of negligence into its three components, namely duty to take care, breach of duty and
consequential damage and has wrongly held that there was no negligence on the part of the driver, and
therefore, denied compensation. In the opinion of this Court, once vehicle had met with an accident and that
accident is not disputed, then in the light of the law laid down by the Supreme Court in the case of
Kaushnuma Begum v. New India Assurance Co. Ltd., 2001 ACJ 428, applying the rule of strict liability
propounded in Raylands v. Fletcher, 1868 LR 3 HL 330 compensation is payable. The decision rendered by
this Court in the case Jitendra Sharma v. Yaduveer Singh, M.A. No. 760 of 2001, decided on 30.08.2016
cited by learned counsel for the Insurance Company is not applicable in the facts and circumstances of this

case.

318. N.D.P.S. Act, 1985 — Section 32B
Sentence — More than the minimum prescribed — Whether trial court can impose punishment
higher than the minimum term of imprisonment prescribed in absence of any of the factors
enumerated in clauses (a) to (f) of Section 32? Held, Yes — Court’s discretion to consider “such
factors as it may deem fit” is not taken away — Further held, quantity of substance with which
accused is charged with is a relevant factor for imposing higher than the minimum term of

punishment.

e 3T va 7er: wandt vere rfafaws, 1985 - aRT 2@

GUSTEET — #gsa fafed gUs & 31fRes o SI1eT — T faaRoT SIraTerd 9RT 32 & @Us (&) § () 7
Ifafra faheel aTat & 3187 3 =geiae fafed qusieer & 31t gusiger RN X FavaT 87
ARG, & - =arares &1 <0 a1 oot a8 3T gaEr | AaR == o FawfasR 781
SIAT ST FhaTl — 3T FfAFARE, verd & #Arr forass o sfdgera &1 3R frar = g, o

e T gusterer A 3t 3MRRITE R ey & T e &1
Rafiq Qureshi v. Narcotics Control Bureau Eastern Zonal Unit
Judgment dated 07.05.2019 passed by the Supreme Court in Criminal Appeal No. 567 of
2019, reported in AIR 2019 SC 2268
Relevant extracts from the judgment:
The main issues which have arisen in the present appeal pertain to interpretation of Section
32B of the Narcotic Drugs and Psychotropic Substances Act, 1985. The issues are as to: -
i) Whether in absence of any of the factors enumerated in Section 32-B from clauses (a) to
(f) whether the trial court could have awarded punishment higher than the minimum term
of imprisonment?
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i)  Whether the trial court could not take any other factor into consideration apart from
factors mentioned in clauses (a) to (f) while imposing punishment higher than the
minimum term of imprisonment?

We have to first see the actual words used in the statute to find out object and purpose of
inserting Section 32B. The Court after conviction of an accused hears the accused and take into
consideration different circumstances of the accused and offence for awarding the appropriate
sentence. Section 32B uses the phrase “the court may, in addition to such factors as it may deem fit,
take into account the following factors for imposing a punishment higher than the minimum term of
imprisonment”. The above statutory scheme clearly indicates the following:

(a) the court may where minimum term of punishment is prescribed take into consideration
“such factors as it may deem fit” for imposing a punishment higher than the minimum term
of imprisonment or fine;

(b) in addition, take into account the factors for imposing a punishment higher than the
minimum as enumerated in clause (a) to (f).

The statutory scheme indicates that the decision to impose a punishment higher than the
minimum is not confined or limited to the factors enumerated in clauses (a) to (f). The Court’s
discretion to consider such factors as it may deem fit is not taken away or tinkered. In a case a
person is found in possession of a manufactured drug whose quantity is equivalent to commercial
quantity, the punishment as per Section 21(c) has to be not less than ten years which may extend to
twenty years. But suppose the quantity of manufactured drug is 20 time of the commercial quantity, it
may be a relevant factor to impose punishment higher than minimum. Thus, quantity of substance
with which an accused is charged is a relevant factor, which can be taken into consideration while
fixing quantum of the punishment. Clauses (a) to (f) as enumerated in Section 32B do not enumerate
any factor regarding quantity of substance as a factor for determining the punishment. In the event
the Court takes into consideration the magnitude of quantity with regard to which an accused is
convicted the said factor is relevant factor and the Court cannot be said to have committed an error
when taking into consideration any such factor, higher than the minimum term of punishment is
awarded.

The specific words used in Section 32B that Court may, in addition to such factors as it may
deem fit clearly indicates that Court’s discretion to take such factor as it may deem fit is not fettered
by factors which are enumerated in clauses (a) to (f) of Section 32B.

In view of the foregoing discussion, we are of the view that punishment awarded by the trial
court of a sentence higher than the minimum relying on the quantity of substance cannot be faulted
even though the Court had not adverted to the factors mentioned in clauses (a) to (b) as enumerated
under Section 32B.
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*319. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 138 and 139

320.

() Dishonor of cheque — Presumption — Once signhature upon cheque is admitted by
accused — Presumption shall be raised that cheque was issued in discharge of debt
or liability.

(ii) Dishonor of cheque — Presumption — When accused raises a probable defence
regarding financial capacity of complainant in his cross-examination — It is
incumbent upon complainant to explain his financial capacity — Court cannot insist
on a person to lead negative evidence.

w&eFg faad fafaws, 1881 — 4R 138 wa 139

() <P FT AT — IYUROT — Th SR HAIFA EaRT doh W gEAER ThR H o
AT § — o Fg SUUROT T SR T e fohdr HOT 3r2rar afdicd & 3eArde g S
fopar aram o

(i) < P HAEIOT — IUYROT — S AT @R IRAE & TATIEToT & GRIeT 3ThT
3T FeTHAT T T 3T Jag foar S1ar § - d9 9RAK) &1 Ig FdT & &
gg YT 3MTF TETHAT I TASC T — AT TRy AFT P ARRICHS AR ¥

& o Tager T8 X FohdTl

Basalingappa v. Mudibasappa
Judgment dated 09.04.2019 passed by the Supreme Court in Criminal Appeal No. 636 of
2019, reported in AIR 2019 SC 1983

NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 138 and 142

Dishonour of cheque — Multiple demand notices — Cause of action when arises? Held,
there is no bar in issuing multiple notices — But cause of action would arise even after
service of the first notice itself.

Y foad A faas, 1881 — ¢rRIU 138 Uq 142
e T AT 0T - Teh W 31 AT Fl=ll I - dTe; &cfoh el Scoet g2 AR, woh @ 31fern
AT I ST el OX hIS e 18T § — W] dTe; ScIoh TUH FAAT I F & 3ot glaTT |

Birendra Prasad Sah v. State of Bihar and anr.
Judgment dated 08.05.2019 passed by the Supreme Court in Criminal Appeal No. 868 of
2019, reported in AIR 2019 SC 2496

Relevant extracts from the judgment:

In the present case, the facts narrated indicate that the appellant issued a legal notice on 31

December 2015. This was within a period of thirty days of the receipt of the memo of dishonour on 4
December 2015. Consequently, the requirement stipulated in proviso (b) to Section 138 was fulfilled. Proviso (c)
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spells out a requirement that the drawer of the cheque has failed to make payment to the holder in
due course or payee within fifteen days of the receipt of the notice. The second respondent does not
as a matter of fact, admit that the legal notice dated 31 December 2015 was served on him. The
appellant has in the complaint specifically narrated the circumstance that despite repeated requests
to the postal department, no acknowledgment of the notice was furnished. It was in these
circumstances that the appellant issued a second notice dated 26 February 2016. Cognizant as we
are of the requirement specified in proviso (b) to Section 138, that the notice must be issued within
thirty days of the receipt of the memo of dishonour, we have proceeded on the basis that it is the first
notice dated 31 December 2015 which constitutes the cause of action for the complaint under
Section 138.

Note : 9T SHoh GTT MSR Leathers v. Palaniappan and another (2013) 1 SCC 177 ST 31dcliehe] 37T

Eny

321. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 138 and 148

CRIMINAL PROCEDURE CODE, 1973 — Sections 389 and 357

INTERPRETATION OF STATUTES:

(i) Whether amendment as to power of Appellate Court to order payment pending
appeal against conviction shall be applicable to the proceedings initiated prior to
the date of insertion of Section 148 i.e. 01.09.2018? Held, Yes — The amendment
does not take away vested substantial right of appeal of the accused and is
applicable retrospectively — Fact that the complaint was filed prior to the
amendment, has no consequence.

(ii) Whether provision as to direct appellant/accused by Appellate Court to deposit
minimum 20% of the fine or compensation awarded by the trial Court under Section
148 is mandatory? Held, Yes — The word ‘may’ used in section 148, Negotiable
Instruments Act, 1881 should be construed as ‘shall’ — However, in exceptional
cases, the Appellate Court is empowered not to direct to deposit the same but
special reasons shall be recorded for it.

(iii) Whether Section 357(2) of CrPC is applicable to Section 148 of Negotiable
Instruments Act? Held, No — As non-obstante clause in Section 148 of Negotiable
Instruments Act prohibits application of provisions of the Criminal Procedure
Code, the provision of Section 357(2) of the Code has no application to it.
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weFy fowa wfafaga, 1881 - 4RIT 138 wa 148
gus yfshar wfedr, 1973 - 4RI 389 Ud 357
gt &1 Aade:

(i)

(iii)

g1 ANfafg & fawg dfdd e & e ael H AT~ #r afdd 4@
T HAET URT 148 & FANISE 6T S &1 fafy F4r 01.09.2018 & qd IR
wrdaifedl W aE gen? JfAEERG, g7 - JE @MU HHYFT F AT & AR
AR HADPR HT A5 Sietal ¢ 3R el &7 F y&eT § - 92 & aRae dius
& qd GEJA A IS A HT HIS GHIG G g

T TG/ 3Nerdl i IJNelT FIATET SaRT URT 148 & 3 fIUROT =ardTe
carT JfRfaviia 3ieus ar gfde &1 wgaAda 20 Ufderd ST el &1 fAEer oo Haeh
gyl 3T g2 FAAAUIRG, 87 - W forga sifafaas, 1881 & T 148 #
YgFA UAsE may (Fhcl §) T IUeads ‘shall (M) & &9 & fhar Siem =ifgw -
gTolifeh, 3TIdTiceh FH & 3o e A& (ST el & @6 7 & & fov
T § W 38 fav fay sror sifafaf@a s g

Far gy formd s & arT 148 & @9y F 9RT 357(2) € U.H. YIeT g7
ARG, & - i Repeg for@a HfRAATa Hr aRT 148 &1 Flel JTeTee WU
gus gfehar Ffgdr & wiaum=l 1 gAedar H Ifafg aar § 31dud, dfgar H 9rT
357(2) & WAl HT 5Tk A& H DIs JAoTdT oTaf ¢l

Surinder Singh Deswal @ Col. S.S. Deswal v. Virender Gandhi

Judgment dated 29.05.2019 passed by the Supreme Court of India in Criminal Appeal

No. 917 of 2019, reported in 2019 LawSuit (SC) 1245
Relevant extracts from the judgment:

While considering the aforesaid issue/question, the Statement of Objects and Reasons of the
amendment in Section 148 of the N.I. Act, as amended by way of Amendment Act No. 20/2018 and
Section 148 of the N.I. Act as amended, are required to be referred to and considered, which read

as under:

“The Negotiable Instruments Act, 1881 (the Act) was enacted to define and
amend the law relating to Promissory Notes, Bills of Exchange and Cheques.
The said Act has been amended from time to time so as to provide, inter alia,
speedy disposal of cases relating to the offence of dishonour of cheques.
However, the Central Government has been receiving several representations
from the public including trading community relating to pendency of cheque
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dishonour cases. This is because of delay tactics of unscrupulous drawers of

dishonoured cheques due to easy filing of appeals and obtaining stay on

proceedings. As a result of this, injustice is caused to the payee of a

dishonoured cheque who has to spend considerable time and resources in

Court proceedings to realize the value of the cheque. Such delays compromise

the sanctity of cheque transactions.

2. It is proposed to amend the said Act with a view to address the issue of

undue delay in final resolution of cheque dishonour cases so as to provide

relief to payees of dishonoured cheques and to discourage frivolous and

unnecessary litigation which would save time and money. The proposed

amendments will strengthen the credibility of cheques and help trade and

commerce in general by allowing lending institutions, including banks, to

continue to extend financing to the productive sectors of the economy.

3. It is, therefore, proposed to introduce the Negotiable Instruments

(Amendment) Bill, 2017 to provide, inter alia, for the following, namely:-

(i) to insert a new Section 143A in the said Act to provide that the Court
trying an offence under Section 138, may order the drawer of the cheque
to pay interim compensation to the complainant, in a summary trial or a
summons case, where he pleads not guilty to the accusation made in the
complaint; and in any other case, upon framing of charge. The interim
compensation so payable shall be such sum not exceeding twenty per
cent of the amount of the cheque; and

(i) to insert a new Section 148 in the said Act so as to provide that in an
appeal by the drawer against conviction under Section 138, the appellate
Court may order the appellant to deposit such sum which shall be a
minimum of twenty per cent of the fine or compensation awarded by the
trial Court.

4. The Bill seeks to achieve the above objectives.”

“148. Power to Appellate Court to order payment pending appeal against

conviction...

(1) Notwithstanding anything contained in the Code of Criminal Procedure, 1973, in

an appeal by the drawer against conviction under section 138, the Appellate Court
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may order the appellant to deposit such sum which shall be a minimum of
twenty per cent of the fine or compensation awarded by the trial Court:
Provided that the amount payable under this sub-section shall be in addition to
any interim compensation paid by the appellant under section 143A.

(2) The amount referred to in sub-section (1) shall be deposited within sixty
days from the date of the order, or within such further period not exceeding
thirty days as may be directed by the Court on sufficient cause being shown by
the appellant.

(3) The Appellate Court may direct the release of the amount deposited by the
appellant to the complainant at any time during the pendency of the appeal:
Provided that if the appellant is acquitted, the Court shall direct the
complainant to repay to the appellant the amount so released, with interest at
the bank rate as published by the Reserve Bank of India, prevalent at the
beginning of the relevant financial year, within sixty days from the date of the
order, or within such further period not exceeding thirty days as may be
directed by the Court on sufficient cause being shown by the complainant.”

It is the case on behalf of the appellants that as the criminal complaints against the appellants
under Section 138 of the N.I. Act were lodged/filed before the amendment Act No. 20/2018 by which
Section 148 of the N.I. Act came to be amended and therefore amended Section 148 of the N.I. Act
shall not be made applicable. However, it is required to be noted that at the time when the appeals
against the conviction of the appellants for the offence under Section 138 of the N.I. Act were
preferred, Amendment Act No. 20/2018 amending Section 148 of the N.I. Act came into force w.e.f.
01.09.2018. Even, at the time when the appellants submitted application/s under Section 389 of the
Cr.P.C., 1973 to suspend the sentence pending appeals challenging the conviction and sentence,
amended Section 148 of the N.I. Act came into force and was brought on statute w.e.f. 01.09.2018.
Therefore, considering the object and purpose of amendment in Section 148 of the N.l. Act and
while suspending the sentence in exercise of powers under Section 389 of the Cr.P.C., 1973 when
the first appellate court directed the appellants to deposit 25% of the amount of fine/compensation
as imposed by the learned trial Court, the same can be said to be absolutely in consonance with the
Statement of Objects and Reasons of amendment in Section 148 of the N.I. Act.

Having observed and found that because of the delay tactics of

unscrupulous drawers of dishonored cheques due to easy filing of appeals and
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obtaining stay on proceedings, the object and purpose of the enactment of Section 138 of the N.I.
Act was being frustrated, the Parliament has thought it fit to amend Section 148 of the N.l. Act, by
which the first appellate Court, in an appeal challenging the order of conviction under Section 138 of
the N.I. Act, is conferred with the power to direct the convicted accused - appellant to deposit such
sum which shall be a minimum of 20% of the fine or compensation awarded by the trial Court. By the
amendment in Section 148 of the N.I. Act, it cannot be said that any vested right of appeal of the
accused - appellant has been taken away and/or affected. Therefore, submission on behalf of the
appellants that amendment in Section 148 of the N.l. Act shall not be made applicable
retrospectively and more particularly with respect to cases/complaints filed prior to 01.09.2018 shall
not be applicable has no substance and cannot be accepted, as by amendment in Section 148 of the
N.l. Act, no substantive right of appeal has been taken away and/or affected. Therefore the
decisions of this Court in the cases of Garikapatti Veeraya v. N. Subbiah Choudhury, AIR 1957 SC 540
and Videocon International Limited v. Securities and Exchange Board of India, (2015) 4 SCC 33, relied
upon by the learned senior counsel appearing on behalf of the appellants shall not be applicable to
the facts of the case on hand.

Therefore, considering the Statement of Objects and Reasons of the amendment in Section
148 of the N.I. Act stated hereinabove, on purposive interpretation of Section 148 of the N.I. Act as
amended, we are of the opinion that Section 148 of the N.I. Act as amended, shall be applicable in
respect of the appeals against the order of conviction and sentence for the offence under Section
138 of the N.I. Act, even in a case where the criminal complaints for the offence under Section 138
of the N.I. Act were filed prior to amendment Act No. 20/2018 i.e., prior to 01.09.2018. If such a
purposive interpretation is not adopted, in that case, the object and purpose of amendment in
Section 148 of the N.I. Act would be frustrated. Therefore, as such, no error has been committed by
the learned first appellate Court directing the appellants to deposit 25% of the amount of
fine/compensation as imposed by the learned trial Court considering Section 148 of the N.I. Act, as
amended.

Now, so far as the submission on behalf of the appellants that even considering the
language used in Section 148 of the N.l. Act as amended, the appellate Court “may” order the
appellant to deposit such sum which shall be a minimum of 20% of the fine or compensation
awarded by the trial Court and the word used is not “shall” and therefore the discretion is vested
with the first appellate Court to direct the appellant-accused to deposit such sum and the
appellate Court has construed it as mandatory, which according to the learned Senior Advocate
for the appellants would be contrary to the provisions of Section 148 of the N.I. Act as amended
is concerned, considering the amended Section 148 of the N.I. Act as a whole to be read with
the Statement of Objects and Reasons of the amending Section 148 of the N.I. Act, though it
is true that in amended Section 148 of the N.I. Act, the word used is “may”, it is generally to be
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construed as a “rule” or “shall” and not to direct to deposit by the appellate Court is an exception for
which special reasons are to be assigned. Therefore amended Section 148 of the N.I. Act confers
power upon the appellate Court to pass an order pending appeal to direct the appellant-accused to
deposit the sum which shall not be less than 20% of the fine or compensation either on an
application filed by the original complainant or even on the application filed by the appellant-accused
under Section 389 of the Cr.P.C., 1973 to suspend the sentence. The aforesaid is required to be
construed considering the fact that as per the amended Section 148 of the N.I. Act, a minimum of
20% of the fine or compensation awarded by the trial Court is directed to be deposited and that such
amount is to be deposited within a period of 60 days from the date of the order, or within such further
period not exceeding 30 days as may be directed by the appellate Court for sufficient cause shown
by the appellant.

Therefore, if amended Section 148 of the N.I. Act is purposively interpreted in such a manner it
would serve the Objects and Reasons of not only amendment in Section 148 of the N.I. Act, but also
Section 138 of the N.I. Act. Negotiable Instruments Act has been amended from time to time so as to
provide, inter alia, speedy disposal of cases relating to the offence of the dishonour of cheques. So
as to see that due to delay tactics by the unscrupulous drawers of the dishonoured cheques due to
easy filing of the appeals and obtaining stay in the proceedings, an injustice was caused to the
payee of a dishonoured cheque who has to spend considerable time and resources in the Court
proceedings to realise the value of the cheque and having observed that such delay has
compromised the sanctity of the cheque transactions, the Parliament has thought it fit to amend
section 148 of the N.I. Act. Therefore, such a purposive interpretation would be in furtherance of the
Objects and Reasons of the amendment in Section 148 of the N.I. Act and also Section 138 of the
N.I. Act.

Now so far as the submission on behalf of the appellants, relying upon Section 357(2) of the
Cr.P.C., 1973 that once the appeal against the order of conviction is preferred, fine is not
recoverable pending appeal and therefore such an order of deposit of 25% of the fine ought not to
have been passed and in support of the above reliance placed upon the decision of this Court in the
case of Dilip S. Dhanukar v. Kotak Mahindra Bank, (2007) 6 SCC 528, is concerned, the aforesaid has
no substance. The opening word of amended Section 148 of the N.I. Act is that “notwithstanding
anything contained in the Code of Criminal Procedure...”. Therefore irrespective of the provisions of
Section 357(2) of the Cr.P.C., 1973 pending appeal before the first appellate court, challenging the
order of conviction and sentence under section 138 of the N.I. Act, the appellate Court is conferred
with the power to direct the appellant to deposit such sum pending appeal which shall be a minimum
of 20% of the fine or compensation awarded by the trial Court.
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322. NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 141

(i) Company and partnership firm — There is a distinction between Company and its
Directors on one hand and a partnership firm and its partners on the other.

(ii) Dishonour of Cheque — Liability of one of the partners for cheques issued by
another — Complaint clearly describes the nature of partnership, the business
which was being carried on, the role of each of the partners and role of the partners
in transactions with complainant — Accused have always been referred in plural
sense — Specific role of each partner elucidated — Held, requirement of Section
141(1) is satisfied — Each partner is responsible for dishonour of cheque.

WHFg forad srfafaas, 1881 - 4RT 141

(i) YT 3N HANERY B - Teh 3T YA 3R 38 fgernt 31 gad 3T amefigr’dy wat 3 38
HENERT & ALY 3T elaT &

(i) TF AT - U ARNER @RI ST fhT 91T Ae & fow gt AefigR &7 af¥ied - aRa
FIST & F NG 1 T, BT Y ATy ST, T e B 7R 3K aRard &
mmﬁmﬁmﬁmwaﬁﬁm%-aﬁ@waﬁmnwﬁﬁmﬁ
farar o § - wds aArefigr i fafdrse siffer wase @ a8 - sfdfeiRa, arr 1410

ITERYHATT YOT Il § - Tedeh HINGR ek 3TeATeX 0T o foIT SecReriT B |

G. Ramesh v. Kanike Harish Kumar Ujwal and another

Judgment dated 05.04.2019 passed by the Supreme Court in Criminal Appeal No. 603 of

2019, reported in 2019 (2) Crimes 158 (SC)

Relevant extracts from the judgment:

In terms of the explanation to Section 141, the expression “company” has been defined to
mean any body corporate and to include a firm or other association of individuals. Sub-Section (1) of
Section 141 postulates that where an offence is committed under Section 138 by a company, the
company as well as every person who, at the time when the offence was committed, was in charge
of and was responsible to the company for the conduct of the business shall be deemed to be guilty
of the offence.

The issue is whether there are sufficient averments in the complaint to meet the
requirement of Section 141(1). This is a matter which has to be determined on a holistic
reading of the complaint. From the averments in the complaint, the case of the complainant
is that the partnership firm of which the first respondent is a partner had obtained contracts
for data entry, which were being sub-contracted to the complainant. The accused are alleged
to have obtained a caution deposit of ¥ 1,00,000 and to have assigned the job of data
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entry to the complainant. After completing the job of data entry, the accused issued two cheques
dated 1st November, 2010 and 18n December, 2010 for the amount of ¥ 2,00,000 and X 2,50,000
respectively. On presentation, the cheques were returned due to insufficiency of funds. It was
thereafter, that the first respondent is alleged to have transferred an amount of ¥ 1,00,000 from his
account on 8n February, 2011 and 10w February, 2011. The complaint contains the statement that
the parties are related. Thereafter, two further cheques were issued by the managing partner on 30w
May, 2011 and 19w July, 2011 each in the amount of ¥ 2,00,000. After the cheques were returned
unpaid due to insufficiency of funds, the complainant is alleged to have informed the accused who
are stated to have assured him that both the cheques would be honoured on re-presentation in the
month of July 2011.

In the present case, it is evident from the relevant paragraphs of the complaint which have
been extracted above that the complaint contains a sufficient description of (i) the nature of the
partnership; (ii) the business which was being carried on; (iii) the role of each of the accused in the
conduct of the business and, specifically, in relation to the transactions which took place with the
complainant. At every place in the averments, the accused have been referred to in the plural sense.
Besides this, the specific role of each of them in relation to the transactions arising out of the
contract in question, which ultimately led to the dishonour of the cheques, has been elucidated.

The complaint contains a recital of the fact that the first set of cheques were returned for
insufficiency of funds. It is alleged that the first respondent transferred an amount of ¥ 1,00,000 on 8
February, 2011 and 10w February, 2011. The complaint also contains an averment that after the
second set of cheques were dishonoured, the accused assured the complainant that they will be
honoured on re-presentation in the month of July 2011. The averments are sufficient to meet the
requirement of Section 141(1).

*323. PARTNERSHIP ACT, 1932 — Section 69
CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11
Rejection of plaint — Plaint contains an averment that agreement is in nature of
partnership deed — Admittedly deed was not registered — Held, suit based on such
unregistered partnership deed is not maintainable — Plaint is liable to be rejected.

seierY 3rfafaTa, 1932 - ¢RT 69

Afae wisrar afedr, 1908 - 3mger 7 A 11

a1eqs AR fohdT ST - areus ﬁwmm%wmmﬁqﬁw%—
Tl &9 U fael@ Taileh w161 AT - AR, 38 TG & 3Uoihd ARNGRT faeld & TR @
AT aTe, Teeled Ao 76T § - AT AHS (U Sl AT B
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*324.

325.

Nirmala Devi (Smt.) and ors. v. Smt. Bharti Devi and ors.
Order dated 07.09.2017 passed by the High Court of Madhya Pradesh in Civil Revision
No. 439 of 2015, reported in ILR (2017) MP (SN) 129.

.
PREVENTION OF CORRUPTION ACT, 1988 — Sections 8 and 12
Non-public servant — Liability of — After receiving bribe, public servant handed it over to
his wife — Wife actually abetted the offence of gratification through her husband; public
servant — She cannot be presumed to be a channel between bribe giver and public
servant without any gain for herself — Held, she is also liable for trial under Section 8/12
of the PC Act.

R fAaror Ffafaae, 1988 — €RIT 8 U9 12

IRk Gaoh - aIfAcd — ReIT UIed el & 91, olieh Adeh o 39 37911 ToodT b1 FHT &A1 - Ty oF
aEcd # 3eT Uil Siieh daieh o ATETH F TRAIUT o TORTE 3T gSROT fohdT — 38 Fad & forw
o & o, 38 Read &7 arer a1 oehdiash & ALY H3T ITUTRA gl fhdl ST Fhal gl —

HAFUIRG, Tl o srseraR faRoT I & aRT 8/12 & 3rehe TR & fav Scaker &

Shobha Jain (Smt.) v. State of M.P.

Order dated 08.08.2017 passed by the High Court of Madhya Pradesh in Criminal

Revision No. 928 of 2017, reported in ILR (2017) MP 2555 (DB)

.

PREVENTION OF CORRUPTION ACT, 1988 — Sections 13 and 17

CRIMINAL PROCEDURE CODE, 1973 — Sections 173 and 362

CRIMINAL PRACTICE:

(i) Whether authorisation order for investigation not filed along with charge-sheet can
subsequently be filed? Held, Yes — Failure to file it along with charge-sheet is mere
omission constituting procedural lapse — Further held, rejection of first application,
not on merits, has no impediment to bring the same on record subsequently.

(ii) Criminal trial — Investigating officer is required to produce all the relevant
documents at the time of submission of charge-sheet but it does not mean that the
additional documents cannot be produced subsequently — If he failed to file any
document by mistake at previous occasion, he can file the same subsequently with
the permission of the court.
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gserR fAaror rfafaws, 1988 — eRw 13 wg 17

gus gfhar dfgar, 1973 — &R0 173 va 362

Irqfae o

(i) &0 AT 97 & Y IUEIA IHaV0T & oy TR e de H Fedd fhar
Hehal &7 ARFLRA, &1 — I 97 & AU Tedd A H GBIl AT FishaATcHS
Yeh IS A dTell olld § — 3T RFLURA, JUIE T 3R o fhar 1ar gus
3T dcRdTd 8 3ifHoE W o Sy 7 *Ig & =181 §1

(i) 3RS fIEROT — 3eavor SR A T & F g8 AT 97 T T & dH
Tl GHITA FoIGl I Tedd A W s8N 3 Ig 161 ¢ o 3ifaRerd golw deueend
T 8T fhY ST W € — IS 98 g9 A W AR fhET Tol@ @ GEJd e
H el AT ¢ o 98 3§ AT H AT q geaTdadt ThH W AT &

qHET TEJT FX Fhell &
State Represented by Inspector of Police Central Bureau of Investigation v.

M. Subrahmanyam

Judgment dated 07.05.2019 passed by the Supreme Court in Criminal Appeal No. 853 of

2019, reported in (2019) 6 SCC 357
Relevant extracts from the judgment:

The failure to bring the authorisation on record was more a matter of procedure, which is but a
handmaid of justice. Substantive justice must always prevail over procedural or technical justice. To
hold that failure to explain delay in a procedural matter would operate as res judicata will be a
travesty of justice considering that the present is a matter relating to corruption in public life by
holder of a public post. The rights of an accused are undoubtedly important, but so is the rule of law
and societal interest in ensuring that an alleged offender be subjected to the laws of the land in the
larger public interest. To put the rights of an accused at a higher pedestal and to make the rule of
law and societal interest in prevention of crime, subservient to the same cannot be considered as
dispensation of justice. A balance therefore has to be struck. A procedural lapse cannot be placed at
par with what is or may be substantive violation of the law.

In Sakshi v. Union of India, (2004) 5 SCC 518, the Court observed:

“... There is major difference between substantive provisions defining crimes
and providing punishment for the same and procedural enactment laying down
the procedure of trial of such offences. Rules of procedure are handmaiden
of justice and are meant to advance and not to obstruct the cause of
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justice. It is, therefore, permissible for the court to expand or enlarge the
meanings of such provisions in order to elicit the truth and do justice with the
parties.”

The High Court was exercising inherent jurisdiction in the interest of justice and to prevent the
abuse of the process of law. In the facts and circumstances of the case, the High Court ought to
have exercised its inherent powers to allow the bringing of the authorisation order on record rather
than to have adopted a narrow and pedantic approach to its own jurisdiction given the provisions of
section 173(2)(5)(a) Cr.P.C., 1973 as observed in Bureau of Investigation v. R.S. Pai, (2002) 5 SCC 82:

“From the aforesaid sub-sections, it is apparent that normally, the investigating
officer is required to produce all the relevant documents at the time of
submitting the charge-sheet. At the same time, as there is no specific
prohibition, it cannot be held that the additional documents cannot be produced
subsequently. If some mistake is committed in not producing the relevant
documents at the time of submitting the report or the charge-sheet, it is always
open to the investigating officer to produce the same with the permission of the
court. In our view, considering the preliminary stage of prosecution and the
context in which the police officer is required to forward to the Magistrate all
the documents or the relevant extracts thereof on which the prosecution
proposes to rely, the word “shall” used in sub-section (5) cannot be interpreted
as mandatory, but as directory. Normally, the documents gathered during the
investigation upon which the prosecution wants to rely are required to be
forwarded to the Magistrate, but if there is some omission, it would not mean
that the remaining documents cannot be produced subsequently. Analogous
provision under section 173(4) of the Code of Criminal Procedure, 1898 was
considered by this Court in Narayan Rao v. State of A.P., AIR 1957 SC 737 and it
was held that the word “shall” occurring in sub-section (4) of Section 173 and
sub-section (3) of Section 207A is not mandatory but only directory. Further,
the scheme of sub-section (8) of Section 173 also makes it abundantly clear
that even after the charge-sheet is submitted, further investigation, if called
for, is not precluded. If further investigation is not precluded then there is no
question of not permitting the prosecution to produce additional documents
which were gathered prior to or subsequent to the investigation. In
such cases, there cannot be any prejudice to the accused. Hence, the
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impugned order passed by the Special Court cannot be sustained.”

326. PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 — Sections 2(f) and

12

Live-in relationship — When becomes relationship in the nature of marriage? Explained —

Held, long cohabitation of a man and a woman raises a presumption of marriage — But

this presumption is rebuttable — ‘Exclusivity’ and ‘monogamous in character’ are

necessary for a relationship to be in nature of marriage — A concubine cannot maintain
relation in the nature of marriage — Applicant entered in live-in relationship with

respondent knowing him to be married — Held, this relationship cannot be called a

relationship in nature of marriage.

Te fear & Afgansit w1 wvaror sfafaae, 2005 - 4w 2(@) T 12

fora-geT @aier - faarg Y Yepfcr T Heer shel Selcll &7 THSIIT AT — Teh G3 Td Ueh HIgell T el

3fafer oeh T I§=AT, TIaTg T STLROM STl § — W] I§ STURUN TUSHY ¢ — “3Heled” T ‘Teh-

fyate @ AR RaTe A1 9 & Y & v snaeas § - v sl fa f vl & gay a8

AT TG Hohcll § - MATEGH o 3eA1deen & faarfed glet I SATHRI & Jrasie 36 ard fola g+ gaer

7 waer R - AfRfAeiRa, s Tay A fare A IS w1 G T8 et 1 Fhl 8

Sooma Devi v. Ramkripal Mishra

Order dated 13.09.2017 passed by the High Court of Madhya Pradesh in Criminal

Revision No. 1796 of 2016, reported in ILR (2017) MP 2561
Relevant extracts from the order:

In the case of Indra Sarma v. V.K.V. Sarma, reported in (2013) 15 SCC 755 the Apex Court has
given guidelines for testing under what circumstances, a “live in relationship” will fall within the
expression “relationship in the nature of marriage” under Section 2(f) of the DV Act. According to the
Supreme Court :-

“(i) Duration of period of relationship: Section 2(f) of the DV Act has used the
expression “at any point of time”, which means a reasonalble period of time to
maintain and continue a relationship which may vary from case to case, depending
upon the fact situation.

(ii) Share household: The expression has been defined under Seciton 2(s) of the DV

Act and hence, need no further elaboration.
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(iii) Pooling of resources and financial arrangements: Supporting each other, or any
one of them, financially, sharing bank account, acquiring immovable properties in
joint names or in the name of the woman, long term investments in business, shares
in separate and joint names, so as to have a long-standing relationship, may be a
guiding factor.

(iv) Domestic arrangements: Entrusting the responsibility, especially on the woman to
run the home, do the household activities like cleaning, cooking, maintaining or
upkeeping the house, etc. is an indication of a relationship in the nature of marriage.

(v) Sexual relationship: Marriage-like relationship refers to sexual relationship not just
for pleasure, but for emotional and intimate relationship, for procreation of children,
so as to give emotional support, companionship and also material affection, caring,
etc.

(vi) Children: Having children is a strong indication of a relationship in the nature of
marriage. The parties, therefore, intend to have a long-standing relationship.
Sharing the responsibility for bringing up and supporting them is also a strong
indication.

(vii) Socialisation in public: Holding out to the public and socialising with friends,
relations and others, as if they are husband and wife is a strong circumstances to
hold the relationship is in the nature of marriage.

(viii) Intention and conduct of the parties: Common intention of the parties as to what
their relationship is to be and to involve, and as to their respective roles and
responsibilities, primarily determines the nature of that relationship. Intention may be
expressed or implied and what is relevant is their intention as to matters that are
characteristics of a marriage.”

Though these parameters are not exhaustive, but will definitely give some insight to such
relationship, observed by the Supreme Court. In the present case, the petitioner admittedly
entered into “live in relationship” with the respondent but with the knowledge that the
respondent is a married man. The generic proposition that where a man and a woman are
proved to lived together as husband and wife, the law presumes that they are living together in
consequence of a valid marriage. Hence, the relation of the petitioner and the respondent was
not a relation in the nature of marriage. The status of the petitioner is, therefore, was of a
concubine. A “concubine” cannot maintain relations in the nature of marriage. Because, such
a relation (sic:relation) will not have exclusivity and will not be monogamous in character.
The continuous cohabitation of man and woman as husband and wife may raise the
presumption of marriage, but the presumption which may be drawn from long cohabitation is
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a rebuttable one and if there are circumstances which weaken and destroy that presumption, the
Court cannot ignore them. In the instant case, there is rebuttal of the presumption.

As the petitioner was aware that the respondent was the married man even before the
commencement of their relationship, hence, the status of the petitioner is that of “concubine” or
mistress, who entered into relationship not in the nature of marriage. Long standing relations as
concubine, though relations is not in the nature of marriage, of course, may at times, deserve
protection because that woman might not have financial independence, but the DV Act, 2005 does
not take care of such relationship. Hence, the petitioner is not entitled for the relief under the DV Act,
2005. That being so, the petition is dismissed.

.
*327. SCHEDULED CASTES & SCHEDULED TRIBES (PREVENTION OF ATROCITIES) ACT,

1989 — Section 3(i)(x)

Offence of atrocity — Complainant in his statement did not mention that expressions

used by accused refer to caste or tribe to which he belong — Although other witnesses

testify the same, held, there is doubt regarding offence of atrocity — Accused acquitted.

IR snfar va s Staenfar (rearar faaron sifafas, 1989 - 4RT3 () (v)

IITAR 3T — URETE! & 3eT Hell H SH FTcl T ool e 1o foh 1fFgere ¥ 3wehr sfey
9T Feeh AAse] T T T AT - JeITY 3= FIiErdl o 0 e fohw & - AATAUIRG, 3rcarar &
3TORTE & T F HEE ScUeeT GBIl § — TG Y eI FT fohar ar |

Narad Patel v. State of Chhattisgarh
Judgment dated 10.05.2019 passed by the Supreme Court in Criminal Appeal No. 883 of
2019, reported in AIR 2019 SC 2288

*328. SPECIFIC RELIEF ACT, 1963 — Section 38

Perpetual injunction against co-owner — Disputed property is a part of land owned by
several brothers as co-owner — ‘X’ purchased disputed property from one co-sharer —
Suit filed by one co-sharer against ‘X’ and other brothers for perpetual injunction
restraining them from interfering in peaceful possession over suit properties — Held, ‘X’
being purchaser of disputed property from one co-sharer, stepped into the shoes of co-
sharer, hence, he has a right to defend his title and possession against co-sharer —
Plaintiff, in absence of proof of exclusive possession of disputed property, cannot be
granted injunction against co-owner.
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fafafése sreaty sfafas, 1963 - w38

e -FaTHT & fawg amead cameer - farfed dufed 3 SISt carT Tg-Farel & &9 7 e of#
AW & - X o fqarfed dufea veh Hg-3redy & T $1 — Ueh Hg-31MUNY GarT X T 319
HISTT & faeg 3¢ faarfea dufea & nfaqoT MRIYed # gEdaiT il § Hawg e & ford AT
S 8 ae A fomam aram - wfAfeiRa, X & v wg-3ierendt & fyarfea dufea & sar & &9
H FE-372raIY AT §TATd 1 ured R, 37 38 FE-3RURT & %G 39 Taca 27 3nfaey @
T&TT T ATAFR & — arér T f[Qared Fufed & 37 3nfagcy @ifad gl & 379719 &, Tg-Taret &

fa%g T siecd et fomam S AT |
T. Ramalingeswara Rao (Dead) Thr. LRs. and another v. N. Madhava Rao and

others

Judgment dated 05.04.2019 passed by the Supreme Court in Civil Appeal No. 3408 of
2019, reported in AIR 2019 SC 1777

*329. SUCCESSION ACT, 1925 — Section 383
Succession certificate; revocation of — Held, succession certificate can be revoked only

when the grounds mentioned under sub-sections (a) to (e) of Section 383 are satisfied.
WA Icauflsr fafaTe, 1925 — &RT 383
3caATAHR FATUTIT T Ffadexor - FfATTEIRG, ScaufeR JA0T a1 9fadeor had a« fhar

ST HehdT § ST &RT 383 Y STURT () A (3) o g Aol ITURT T TfSe gl g

Joseph Easwaran Wapshare and others v. Shirley Katheleen Wheeler
Judgement dated 26.02.2019 passed by the Supreme Court in Civil Appeal No. 2284 of
2019, reported in (2019) 5 SCC 58

330. TRANSFER OF PROPERTY ACT, 1882 — Section 58 (c)

(i)

“Mortgage by conditional sale” and “Sale with a condition to repurchase” —
Distinction and assessment of — Held, if sale and condition to repurchase are
embodied in the separate documents, then the transaction cannot be a mortgage —
However, converse is not always true — Relationship of debtor and creditor and
transfer being a security for debt is the distinguishing factor between the two —
Non-mention of mortgage amount and interest in the deed — Absence of any

629



condition to cultivate and enjoy usufructs as interest on mortgage amount show
lack of intention to create mortgage.

(ii) “Mortgage by conditional sale” and “Sale with a condition to repurchase” —
Interpretation of — Held, intention of the parties is the determining factor — This
intention must be gathered from the document itself — If there is an ambiguity in the
document, then Court may look to the surrounding circumstances to determine
what was intended.

wufea 3raRor rfafags, 1882 - 4RT 58 (1)

() O fahg g@RT qUS” TUT Ul HF B AT H @Y Ay - fage va fAeRor -
fafauiRa, afe fashag aur o s &1 o JreRr-3oeT gEdEel # @Afed § o
HcIAgR dUeh gl 81 Hehcll - RON TUT KUIGTAT HT T T KT T gfasffcd & &7 &
HROT 3Fd gl & 7L fAAcHN ded ¢ - fOo@ & dyus Ufy qur a1 & 3ea@ &
3T - Wl e JUT HOT & IToT TIRT NSRRI 3TN Fled $r fmay of et
I AT T Fiold H F /AT HT HAT AT g

(i) ORI Tashd SaRT Stk AT YT T HI AT & WY AR - 3T - AR,
JeTshRT T 3N fAuRe deg § - VT 3R c&dsl & A S=r @fge - afe
ISl H HI5 3TTSeAl @, de «Idied Sif 3R o1 98 FuRa &=« & fov
aRged IRTEATHAT T &@ Fhell B

Dharmaji Shankar Shinde and ors. v. Rajaram Shripad Joshi Dead through

LRs. and ors.

Judgment dated 23.04.2019 passed by the Supreme Court in Civil Appeal No. 7448 of

2008, reported in AIR 2019 SC 2367
Relevant extracts from the judgment:

As per proviso to Section 58(c), if the sale and agreement to repurchase are embodied in the
separate documents then the transaction cannot be a “mortgage by conditional sale” irrespective of
whether the documents are contemporaneously executed; but the converse does not hold good.
Observing that the mere fact that there is only one document, it does not necessarily mean that it must
be a mortgage and cannot be a sale, in Chunchun Jha v. Ebadat Ali and another, AIR 1954 SC 345, it
was held as under: “6. The first is that the intention of the parties is the determining factor: see
Balkishen Das v. Legge 27 IA 58. But there is nothing special about that in this class of cases and here,
as in every other case where a document has to be construed, the intention must be gathered, in the

first place, from the document itself. If the words are express and clear, effect must be given to them and
any extraneous enquiry into what was thought or intended is ruled out. The real question in such a case is not
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what the parties intended or meant but what is the legal effect of the words which they used. If,
however, there is ambiguity in the language employed, then it is permissible to look to the
surrounding circumstances to determine what was intended.

The question in each case is the determination of the real character of the transaction to be
ascertained from the provisions of the deed viewed in the light of the surrounding circumstances. If
the words are plain and unambiguous then in the light of the evidence of the surrounding
circumstances, it must be given their true legal effect. If there is any ambiguity in the language
employed, the intention is to be ascertained from the contents of the deed and the language of the
deed is to be taken into consideration to ascertain the intention of the parties. Evidence of
contemporaneous conduct of the parties is to be taken into consideration as the surrounding
circumstances.

By perusal of Ex.P-73, it is clear that eight days prior to Ex.P-73, Shripad Joshi has borrowed
orally a sum of Rs.700/- for the purpose of marriage of his daughter. At the time of execution of
Ex.P-73 (28.07.1967), Shirpad Joshi required more money for the same reason and he executed
Ex.P-73-document titled as “mortgage by conditional sale” for a consideration of ¥ 2500/- and on the
date of execution of the said document, Shripad Joshi received only a sum of ¥ 1800/-. The earlier
borrowed amount of ¥ 700/- was thus adjusted from the sale consideration of ¥ 2500/-. The intention
of the parties in putting an end to the debtor-creditor relationship with respect to the sum of X 700/- is
clear from the recitals of the document i.e. adjustment of I 700/- from the total consideration of X
2500/- and parties intending to create a relationship of vendor and vendee by transfer of the suit
property for a consideration of ¥ 2500/-. Period of five years was fixed in Ex.P-73 within which
Shirpad Joshi-father of the respondents-plaintiffs was to repay the said amount. On the date of
execution of the document (Ex.P-73), the possession of the property was handed over to the
appellants-defendants for cultivation. Further, recitals are to the effect that if the consideration
amount is paid within five years, Shripad Joshi-executant will get the mortgage redeemed. In case,
the amount is not paid within the stipulated period of five years, the mortgage shall be treated as an
absolute sale and thereafter Shankar Shinde to pay the land revenue to the government and all
other charges for which executant will have no complaint. The recitals of the document make clear
the intention of the parties that if the amount is not repaid within the stipulated period of five years,
the transferee will have absolute right and the mortgage will be treated as an absolute sale and the
transferee to pay the land revenue and the other charges. These clauses in Ex.P-73, in our view, are
consistent with the intention of the parties making the transaction a conditional sale with an option to
repurchase.

Mention of “borrowed a sum of ¥ 700/-” in the document is incidental. Mere
incorporation of the word “borrowed” and “mortgage by conditional sale” cannot
by itself establish that there is a debtor-creditor relationship. In fact, as pointed
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out earlier, the recitals of the document make it clear that the parties expressed their intention to put
an end to the debtor-creditor relationship with respect to the sum of ¥ 700/- that existed prior to the
execution of Ex.P-73 and creating a relationship of vendor and vendee by transfer of the suit
property for consideration of I 2500/-. As rightly observed by the trial court, in Ex.P-73, there is no
mention of the rate of interest, right of foreclosure that are essential in a deed of mortgage.

As per Section 58(a) of the Transfer of Property Act, the mortgage is the transfer of an interest
in specific immovable property as security for the repayment of the debt; but such interest itself is
immovable property. In the case in hand, non-mention of the mortgage amount for which the interest
in the immovable property was created as security, indicate that the parties have never intended to
create a mortgage deed. If really the parties have intended the transaction to be a mortgage, while
handing over possession of the property to Shankar Shinde for cultivation, the parties would have
stated that the cultivation and enjoyment of usufructs are in lieu of the interest payable by Shripad
Joshi on the amount. But that was not to be so. The transfer of possession and right to cultivate the
suit land could be conceived as the intention of the executant to transfer the right, title and interest in
the property which are essentials in any transaction of a sale.

Moreover, as per the clauses in Ex.P-73 document, the possession of the suit property was
also handed over to Shankar Shinde-father of the appellants. Though, it is stated that the transferee-
Shankar Shinde was to pay the revenue to the government after five years, according to the
appellants, ever since 1967, land revenue was paid by the father of the appellants. In his evidence,
PW-1 admitted that revenue cess of the suit property has been paid by Shankar Shinde from 1967
and after his demise, by his legal heirs. Likewise, a mutation was also effected in the name of
Shankar Shinde even in the year 1967. During his life time, father of the respondents-Shripad Joshi
has not raised any objection to the mutation nor for the payment of the revenue cess by Shankar
Shinde. Considering the contemporaneous conduct of the parties, it is clear that Shankar Shinde
and thereafter the appellants were dealing with the suit property as if they were the owners of the
land. The clause in Ex.P-73 that if the amount is not paid within a period of five years, the
transaction will become a permanent sale deed and thereafter, the transferee will have the absolute
right over the property are consistent with the express intention of parties making the transaction a
conditional sale with option to repurchase.
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PART - Il
CIRCULARS/NOTIFICATIONS

NOTIFICATION DATED 14.10.2019 OF STATE GOVERNMENT
REGARDING DESIGNATION OF SPECIAL COURTS FOR TRIAL OF
CASES UNDER MADHYA PRADESH NIKSHEPAKON KE HITON KA

SANRAKSHAN ADHINIYAM, 2000
F. No. 1-3-2004-4823-2019-XXI-B(l). — In exercise of the powers conferred by
sub-section (1) of Section 7 of the Madhya Pradesh Nikshepakon ke Hiton Ka
Sanrakshan Adhiniyam, 2000 (No 16 of 2001), the State Government with the
concurrence of the Chief Justice of the High Court of Madhya Pradesh, hereby,
designates Courts of Session Judge/Additional Sessions Judge in each Session

Division of the State as Special Court for the purpose of disposal of cases under
Madhya Pradesh Nikshepakon Ke Hiton Ka Sanrakshan Adhiniyam.

This Notification is being issued in supersession of all its earlier Notification(s) issued
in this regard.

NOTIFICATION DATED 16.08.2019 OF MINISTRY OF WOMEN AND CHILD
DEVELOPMENT (CW-1 SECTION) REGARDING THE DATE OF

ENFORCEMENT OF POCSO (AMENDMENT) ACT, 2019
S.0. 2957(E).—In exercise of the Powers conferred by sub-section (2) of
section 1 of the Protection of Children from Sexual Offences (Amendment) Act, 2019
(25 of 2019), the Central Government hereby appoints the 16t August, 2019 as the
date on which the said Act shall come into force.
[F.No. 30/2/2018-CW-I]
AASTHA SAXENA KHATWANI, Jt. Secy.

NOTIFICATION DATED 28.08.2019 OF MINISTRY OF ROAD
TRANSPORT AND HIGHWAYS REGARDING THE DATE OF
ENFORCEMENT OF CERTAIN PROVISIONS OF THE

MOTOR VEHICLES (AMENDMENT) ACT, 2019
S.0. 3110 (E).— In exercise of the powers conferred by sub-section (2) of
section 1 of the Motor Vehicles (Amendment) Act, 2019 (32 of 2019), the Central
Government hereby appoints the 1st day of September, 2019 as the date on which the
following provisions of the said Act shall come into force, namely:—

S. No. | Sections

1. Section 2 and 3;

2. Clauses (i) to (iv) of section 4 (both inclusive);

3. Clauses (i) to (iii) of section 5 (both inclusive);




Section 6;

Clause (i) of section 7 ;

Section 14;

Section 16;

4

5.

6. Section 9 and 10;
7

8

9

Clause (ii) of section 17;

10. Section 20;

11. Clause (ii) of section 21;

12. Section 22;

13. Section 24;

14. Section 27;

15. Clause (i) of section 28;

16. Section 29 to 35 (both inclusive);

17. Section 37 and 38;

18. Section 41 and 42;

19. Section 43;

20. Section 46;

21. Section 48 and 49;

22. Section 58 to 73 (both inclusive);

23. Section 75;

24, Sub-clause (i) of clause (B) of section 77;

25. Section 78 to 87 (both inclusive);

26. Section 89;

27. Sub-clause (a) of clause (i) and clause (ii) of section 91; and

28. Section 92

[No. RT-11012/02/2019-MVL (Pt. 2)]
PRIYANK BHARTI, Jt. Secy.

NOTIFICATION DATED 30.08.2019 OF MINISTRY OF ROAD
TRANSPORT AND HIGHWAYS REGARDING THE DATE OF
ENFORCEMENT OF THE MOTOR VEHICLES (AMENDMENT)
ACT, 2019
S.0. 3147(E) — In exercise of the powers conferred by sub-section (2) of section 1 of
the Motor Vehicles (Amendment) Act, 2019 (32 of 2019), the Central Government
hereby appoints the 1st day of September, 2019 as the date on which section 1 of the

said Act shall come into force.

[F.No. RT- 11012/02/2019-MVL (Pt. 2)]
PRIYANK BHARTI, Jt. Secy.



PART - IV

IMPORTANT CENTRAL/STATE ACTS, RULES & AMENDMENTS

THE MADHYA PRADESH ADHIVAKTA KALYAN NIDHI

(SANSHODHAN) ADHINIYAM, 2019
(No. 17 of 2019)

[24t" August, 2019]
[Received assent of the Governor on the 22nd August, 2019; assent first published in

the “Madhya Pradesh Gazette (Extra-ordinary)”, dated 24th August, 2019.]

BE it enacted by the Madhya Pradesh Legislature in the Seventieth year of the

Republic of India as follows:-

1. Short title.— This Act may be called the Madhya Pradesh Adhivakta Kalyan
Nidhi (Sanshodhan) Adhiniyam, 2019.

2. Amendment of Section 18.— In Section 18 of the Madhya Pradesh Adhivakta
Kalyan Nidhi Adhiniyam, 1982 (No.9 of 1982), (hereinafter referred to as the
principal Act), in sub-section (1), for the words “twenty rupees and fifty
rupees”, the words “forty rupees and hundred rupees” shall be substituted.

3. Amendment of Section 19.— In Section 19 of the principal Act, —

(i) in sub-section (1), for the words “twenty rupees”, the words “forty rupees”
shall be substituted;

(ii) in sub-section (2), for the words “fifty rupees”, the words “hundred rupees”
shall be substituted.

THE PROTECTION OF CHILDREN FROM SEXUAL OFFENCES
(AMENDMENT) ACT, 2019
(No. 25 of 2019)

[5t" August, 2019]
An Act further to amend the Protection of Children from Sexual Offences Act,

2012.
BE it enacted by Parliament in the Seventieth Year of the Republic of India as
follows:—
1. Short title and commencement. — (1) This Act may be called the Protection
of Children from Sexual Offences (Amendment) Act, 2019.
(2) It shall come into force on such date as the Central Government may, by
notification in the Official Gazette, appoint.
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Amendment of section 2. — In the Protection of Children from Sexual Offences Act, 2012

(hereinafter referred to as the principal Act), in section 2,—

(a) in sub-section (1), after clause (d), the following clause shall be inserted,
namely:—

‘(da)“child pornography” means any visual depiction of sexually explicit
conduct involving a child which include photograph, video, digital or
computer generated image indistinguishable from an actual child, and
image created, adapted, or modified, but appear to depict a child;’

(b) in sub-section (2), for the words, brackets and figures “the Juvenile Justice
(Care and Protection of Children) Act, 2000”, the words, brackets and figures
“the Juvenile Justice (Care and Protection of Children) Act, 2015” shall be
substituted.

Amendment of section 4.— In the principal Act, section 4 shall be renumbered as

section 4(1) thereof and—

(a) in sub-section (1) as so renumbered, for the words “seven years”, the words
“ten years” shall be substituted;

(b) after sub-section (1), the following sub-sections shall be inserted, namely:—

“(2) Whoever commits penetrative sexual assault on a child below sixteen years
of age shall be punished with imprisonment for a term which shall not be less
than twenty years, but which may extend to imprisonment for life, which shall
mean imprisonment for the remainder of natural life of that person, and shall
also be liable to fine.

(3) The fine imposed under sub-section (1) shall be just and reasonable and paid
to the victim to meet the medical expenses and rehabilitation of such victim.”

Amendment of section 4. — In section 5 of the principal Act,—

() inclause (j),—

(A) insub-clause (i), the word “or” occurring at the end shall be omitted;

(B) in sub-clause (iii), the word “or” occurring at the end shall be omitted:;

(C) after sub-clause (iii), the following sub-clause shall be inserted,
namely:—

“(iv) causes death of the child; or”;

(I in clause (s), for the words “communal or sectarian violence”, the words
“‘communal or sectarian violence or during any natural calamity or in similar
situations” shall be substituted.

Substitution of new section for section 6. — For section 6 of the principal Act,

the following section shall be substituted, namely:—
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“6. Punishment for aggravated penetrative sexual assault. — (1) Whoever
commits aggravated penetrative sexual assault shall be punished with
rigorous imprisonment for a term which shall not be less than twenty years,
but which may extend to imprisonment for life, which shall mean
imprisonment for the remainder of natural life of that person, and shall also
be liable to fine, or with death.

(2) The fine imposed under sub-section (1) shall be just and reasonable and paid
to the victim to meet the medical expenses and rehabilitation of such victim.”.

Amendment of section 9. — In section 9 of the principal Act,—

(i) in clause (s), for the words “communal or sectarian violance”, the words
“‘communal or sectarian violence or during any natural calamity or in any
similar situations” shall be substituted,;

(ii) after clause (u), the following clause shall be inserted, namely:—

“(v) whoever persuades, induces, entices or coerces a child to get
administered or administers or direct anyone to administer, help in
getting administered any drug or hormone or any chemical substance, to
a child with the intent that such child attains early sexual maturity;”.

Substitution of new section for section 14. — For section 14 of the principal

Act, the following section shall be substituted, namely:—

“14. Punishment for using child for pornographic purposes. — (1) Whoever
uses a child or children for pornographic purposes shall be punished with
imprisonment for a term which shall not be less than five years and shall also
be liable to fine, and in the event of second or subsequent conviction with
imprisonment for a term which shall not be less than seven years and also be
liable to fine.

(2) Whoever using a child or children for pornographic purposes under sub-
section (1), commits an offence referred to in section 3 or section 5 or
section 7 or section 9 by directly participating in such pornographic acts,
shall be punished for the said offences also under section 4, section 6,
section 8 and section 10, respectively, in addition to the punishment provided
in sub-section (1).”

Substitution of new section for section 15. — For section 15 of the principal

Act, the following section shall be substituted, namely:—

“15. Punishment for storage of pornographic material involving child. — (1) Any person,
who stores or possesses pornographic material in any form involving a child, but fails to
delete or destroy or report the same to the designated authority, as may be prescribed,
with an intention to share or transmit child pornography, shall be liable to fine not less
than five thousand rupees, and in the event of second or subsequent offence, with fine
which shall not be less than ten thousand rupees.

57



10.

11.

(2) Any person, who stores or possesses pornographic material in any form
involving a child for transmitting or propagating or displaying or distributing in
any manner at any time except for the purpose of reporting, as may be
prescribed, or for use as evidence in court, shall be punished with
imprisonment of either description which may extend to three years, or with
fine, or with both.

(3) Any person, who stores or possesses pornographic material in any form involving a child
for commercial purpose shall be punished on the first conviction with imprisonment of
either description which shall not be less than three years which may extend to five years,
or with fine, or with both, and in the event of second or subsequent conviction, with
imprisonment of either description which shall not be less than five years which may
extend to seven years and shall also be liable to fine.”

Amendment of section 34. — In section 34 of the principal Act, for the words,
brackets and figures “the Juvenile Justice (Care and Protection of Children) Act,
20007, the words, brackets and figures “the Juvenile Justice (Care and Protection
of Children) Act, 2015” shall be substituted.

Amendment of section 42. — In section 42 of the principal Act, for the figures,
letter and words “376E or section 509 of the Indian Penal Code”, the figures,
letters and words “376E, section 509 of the Indian Penal Code or section 67B of
the Information Technology Act, 2000” shall be substituted.

Amendment of section 45. — In section 45 of the principal Act, in sub-section (2), clause (a)
shall be re-lettered as clause (ab) thereof and before clause (ab) as so re-lettered, the following

clauses shall be inserted, namely:—

“(a) the manner of deleting or destroying or reporting about pornographic
material in any form involving a child to the designated authority under
sub-section (1) of section 15;

(aa) the manner of reporting about pornographic material in any form involving

a child under sub-section (2) of section 15;”
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