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PART-II  
(NOTES ON IMPORTANT JUDGMENTS) 

 ACT/ TOPIC  NOTE  PAGE 
� � ���� ����

ARBITRATION AND CONCILIATION ACT, 1996 

������� ����� ���  !�� �"����������� ����� ���  !�� �"����������� ����� ���  !�� �"����������� ����� ���  !�� �"���� , 1996  

 Section 47–  See Item 12 of Schedule I of the Stamp Act, 1899. 

 "� �� �"� �� �"� �� �"� �� � 47 - #	$���%�&'���" �� �� ,  1899 �(�� ���)*+� I  �� ��#� 12,    47*  108 

 Section 47–  See Sections 9, 17 and 29 of the Limitat ion Act, 1963. 

 "� �� �"� �� �"� �� �"� �� � 47 - #	$�� '-� �+�� �� �" ��� � ,  1963 �(�"��� �� � 9, 17 ��� � 29,    36  81 

CIVIL PRACTICE: 

��
� �.��/��
� �.��/��
� �.��/��
� �.��/  

 –  See Section 168 of the Motor Vehicles Act, 1988. 

 - #	$���0%����� � �" �� �� ,  1988 �(�"� �� � 168,    1  1 

 –  See Order 41 Rule 5 of the Civil  Procedure Code, 1908. 

 - #	$���� 
� �.12�����1!�� ,  1908 �� �3#	 � � 41 �� � �� 5,    7*  14 

CIVIL PROCEDURE CODE, 1908 

��
� �.12�����1!����
� �.12�����1!����
� �.12�����1!����
� �.12�����1!�� , 1908 

 Section 96 and Order 20 Rule 4 (2)  read with Order  41 Rule 31 –  Powers and duties of the 
First Appel late Court. 

 "� �� �"� �� �"� �� �"� �� � 96 ��� � 3#	 � �� �� � 3#	 � �� �� � 3#	 � �� �� � 3#	 � � 20 �� � � ��� � � ��� � � ��� � � � 4 (2) �! '14�� 3#	 � �� ! '14�� 3#	 � �� ! '14�� 3#	 � �� ! '14�� 3#	 � � 41 �� �� ��� �� ��� �� ��� �� � 31 - . � � � �'+ +�� 5����  � � �( � � 
� ��� �

� �� � ��67�,    3  7 
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 Section 96 and Order 23 Rule 3 –  Maintainabi li ty of appeal against the award of Lok Adalat. 

 "� �� �"� �� �"� �� �"� �� � 96 ��� �3#	 � �� �� �3#	 � �� �� �3#	 � �� �� �3#	 � � 23 �� � � ��� � � ��� � � ��� � � � 3 -  0���#� �� �	 �'�*�%��	 � 
�89�� '+ ��(�'0
:+���,  

    2*  6 

 Section 151 –  See Section 24 of the Hindu Marriage Act, 1955. 

 "� �� �"� �� �"� �� �"� �� � 151 - #	$��1!5#)�
� �� ! �� �"��� � ,  1955 �(�"��� � 24,    28*  62 

 Section 151 –  When inherent jurisdict ion can be exercised? 

 "��� �"� �� �"� �� �"� �� � 151 - � � � �� ���61!��;	<��"�� � �. ��� �1��� �=������ �!> ?   4*  11 

 Section 151 and Order 18 Rule 17 –  Power of recal ling witness with respect to Order 18 Rule 

17 and Section 151. 

 "� �� �"� �� �"� �� �"� �� � 151 ��� � 3#	 � �� �� � 3#	 � �� �� � 3#	 � �� �� � 3#	 � � 18 �� �� ��� �� ��� �� ��� �� � 17 - 3#	 � � 18 �� �� � 17 ��� � "��� � 151 �	 � ��#�6� �� � ��;+� �0� '��� � �� � �	�

�( � �
�,    5  12 

 Order 2 Rule 2 –  See Section 13B of the Hindu Marriage Act, 1955. 

 3#	 � �3#	 � �3#	 � �3#	 � � 2 �� �� ��� �� ��� �� ��� �� � 2 - #	$��1!� #)�
� ��! � ��"�� �� ,  1955 �(�"� �� � 13$,    26*  57 

 Order 38 Rule 5 –  Jurisdiction and requirements for attachment of property before judgment. 

 3#	 � �3#	 � �3#	 � �3#	 � � 38 �� �� ��� �� ��� �� ��� �� � 5 - �� :6���	 � ')�6���' 
?��(��� �@�!	 �� �;	<��"�� �� � �� �3�A� � ����,  

    6*  13 

 Order 41 Rule 5 –  Effect of Asian Resurfacing of Road Agency Pvt. Ltd. v. Central  Bureau of  

Investigation case on stay regarding execution proceedings. 

 3#	 � �3#	 � �3#	 � �3#	 � � 41 �� �� ��� �� ��� �� ��� �� � 5 - ��B'�#�� ���6��1!�� � �	 � ��C�� �	 � �� ��" � ��� D�� �� � -� � �E	 ���C� 3E� �0F� D=��+�

.�G�	%�� ��%	F�
� 0 ��H �I�)�0�3E�G5�	J�%C	������  	 ��� �.�� �, � �� 7*  14 

 Order 41 Rule 22 –  Jurisdiction of First Appel late Court to examine the matter not chal lenged 

before i t . 

 3#	 � �3#	 � �3#	 � �3#	 � � 41 �� � ���� � ���� � ���� � �� 22 - . � � � � '+ +�� 5����  � � ��� K��	 � � �; � 3;	
' �� �� 1��	� C�	� �� � 	 � �	 � ' �L;:�

�� �;	<��"��� ,    8  14 

COMMISSION FOR PROTECTION OF CHILD RIGHTS ACT, 2005  

�� ���"������ �;:�3�0C���"������ ���"������ �;:�3�0C���"������ ���"������ �;:�3�0C���"������ ���"������ �;:�3�0C���"���� , 2005 

 Section 25 –  ( i ) Category of offences tr iable under the Act. 

 ( i i)  Jurisdict ion to take cognizance under Section 193 of Cr.P.C. 

 "� �� �"� �� �"� �� �"� �� � 25 - (i )  � �" ��� �� �	 ��"+��
�*�� :+��� '��"� � ���. �C6,  

 ( i i)  #�M.M��M��(�"� �� � 193��	 ��"+���� �� � � 	 �	 ��� �;	<��"�� � ,    9  16 
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COMPANIES ACT, 2013 

�&'�+�� �"�� ���&'�+�� �"�� ���&'�+�� �"�� ���&'�+�� �"�� �� , 2013  

 Sections 421 (3) and 433 –  Scope of special provision of Section 421 (3) of the Act. 

 "� ���� �"� ���� �"� ���� �"� ���� � 421 (3) � �� �� �� �� �� �� �� � 433 - � �" �� �� � �( �"��� � 421 (3) �	 �
� �	
 �.��"�� ��� � 
� ���� ,  

    10  18 

CRIMINAL PROCEDURE CODE, 1973 

#NF�.12�����1!��#NF�.12�����1!��#NF�.12�����1!��#NF�.12�����1!�� , 1973 

 Sections 30, 428 and 429 –  See Sections 63 and 64 of the Indian Penal Code, 1860. 

 "� ���� �"� ���� �"� ���� �"� ���� � 30, 428 ��� �� �� �� �� �� �� � 429 - #	$���� ��+��#NF���1!�� ,  1860 �(�"� �� �� � 63 ��� � 64,   

    29  62 

 Section 125 –  Factors for assessment of quantum of monthly maintenance. 

 "� �� �"� �� �"� �� �"� �� � 125 - �� ��� � �� :'0
:��(��� �� � �	 ���"�6�:�!	 �� � �� � � ,    11  19 

 Section 125 – Proof of marriage in proceedings under Section 125. 

 "� �� �"� �� �"� �� �"� �� � 125 - "��� � 125 �	 � �"+���� �6��1!�� ��� � 
� ��! � ���� �)�,    12  20 

 Section 125 –  See Section 24 of the Hindu Marriage Act, 1955. 

 "� �� �"� �� �"� �� �"� �� � 125 - #	$��1!�#)�
��� !� � �" �� �� ,  1955 �(�"� �� � 24,    28*  62 

 Sections 154 and 378 –  ( i ) Effect of non-report ing of essentials facts in the FIR. 

 ( i i)  Scope of the jurisdict ion of Appel late Court in appeal against acquittal . 

 "� ���� �"� ���� �"� ���� �"� ���� � 154���� � �� �� �� �� �� �� �� � 378 - (i ) . � � ��)*�� �-� '0%6����3�A�� ����� ��	 � � �� $��	 �=��	 ��� � .�� �,  

 ( i i)  #0
��
� � �	 �
�89�� '+ ��� � �'+ +��5����  � ��	 �;	<��"�� � ��� � 
� ���� ,  

    13*  24 

 Sections 161 and 162 –  Conversion of police statements into dying declaration. 

 "� ���� �"� ���� �"� ���� �"� ���� � 161 ��� �� �� �� �� �� �� � 162 - '� � � �� ��� ��� ��OP���� � � �� � �� �� � ��' -�� �6�,    14*  24 

 Sections 167 (1) and 167 (2) –  (i )  Permissibil ity of extension of statutory period of 60 or 90 

days.  

 ( i i)  Scheme, purpose and object ive of Section 167 

 "����� � 167 (1) � �� � 167 (2) - (i ) 60��� � 90�1#�� ��(����
� �"� � �� �" ��	 ��Q��	�=��	 ��( �� �� �	 ��� ,  

 ( i i)  "� �� � 167��(��0=�� ,  . �0=����� �KR	A�,    15  25 

 Sections 190 and 319 –  (i ) Whether an opportunity of hearing is required to be extended to the 

persons against whom the Court proposes to take cognizance u/S 190 of the Code? 
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 ( i i)  Whether meticulous appreciation of evidence is permissible at the t ime of taking 

cognizance u/S 190 of the Code? 

 ( i ii ) Scope of cognizance under Sections 190 and 319 of the Code. 

 "� ���� �"� ���� �"� ���� �"� ���� � 190���� � �� �� �� �� �� �� �� � 319 - ( i)  S��� K�� 7�
��� � �0 , J=��	 � 
�89� 5���� � � ��1!�� � �( � "��� � 190� �	 � �"+��

�� �� � � � �� �=��� �. ���
� ��� � �� �!> , �� ���T��� �� �� � �.#���1��� �=��� �3�A�� �!> ? 

 ( i i)  ��1!�� � �(�"��� � 190��	 ��� �C6���� �� � �� �	 �=��	 �� �� �S�����U���� � ���L�(�� 	 ��)V���� � �� �� �	 ��!> ?  

 ( i ii ) ��1!�� ��( �"� ��� 190���� � 319��	 � �"+���� �� �� �� �
���� � ,    16*  28 

 Sections 195, 391 and 340 –  ( i ) Exercise of power to take further or additional evidence under  

Section 391 of Cr.P.C. 

 ( i i)  Permissibil ity of questioning the character of prosecutrix. 

 ( i ii ) Whether conviction can be based on sole test imony of the prosecutrix. 

 ( iv) Requirement of passing disparaging remarks against police officer. 

 (v) Requirements for prosecution for perjury. 

 "� ���� �"� ���� �"� ���� �"� ���� � 195, 391���� � �� �� �� �� �� �� �� � 340 - (i ) #�M.M��M� �(� "��� � 391� �	 � �� �C6�� � ��-� �� ��U�� � �	� =��	� �(� � 
�� �� �

. �0C,  

 ( i i)  � �� �0S<+��	 �*-�<��0�.JW��� ��	 � �(� ��� �	 � �� ,  

 ( i ii ) S���� �� �0S<+��(���U����<�' � �#0
�� 
9�3"�-� ��!0��� �+� !>? 

 ( iv) '� � � � ��"�� �L��	 � 
�89��' ���=���1%X'J:��� � ���	 � �	 �� ��3�A�� ����,  

 (v) ����� ���U���	 � � � �� �� �0=��!	 �� �3�A�� ����,    17  29 

 Section 197 –  See Section 19 of the Prevention of Corruption Act, 1988. 

 "� �� �"� �� �"� �� �"� �� � 197 - #	$��YZ�*�� � �� ��� :� � �" �� �� ,  1988 �(�"� �� � 19,    41  98 

 Section 198 –  See Section 497 of the Indian Penal Code, 1860. 

 "� �� �"� �� �"� �� �"� �� � 198 - #	$����� �+��#NF���1!�� ,  1860 �(�"� �� � 497,    32  72 

 Sections 227 and 239 –  Considerations for discharge of accused. 

 "� ���� �"� ���� �"� ���� �"� ���� � 227 ��� �� �� �� �� �� �� � 239 - � �� ��� ��( �K5��
� �!	 �� � 
�*� � :+��
��# �,    18  34 

 Section 231 –  ( i ) Deferral  of cross-examination. 

 ( i i)  Guiding principles regarding conduction of criminal tr ial . 

 "� �� �"� �� �"� �� �"� �� � 231 - (i )  . �� '�L;�� �� ���C�,  

 ( i i)  #�JNF��
�*� � :��	 ���*� � ��	 � ���� �" �� ��C6#�[���9���,    19  37 
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 Section 313 –  See Sections 3 and 106 of the Evidence Act, 1872. 

 "� �� �"� �� �"� �� �"� �� � 313 - #	$����U��� �" �� �� ,  1872 �(�"� ���� � 3 � �� � 106,    23  50 

 Section 439 –  Considerations for grant/denial  of bai l. 

 "� �� �"� �� �"� �� �"� �� � 439 - =��� ����=)�\G� ��� � �� �	 �!	 �� � 
�*� � :+��
�5# �,    20*  42 

CRIMINAL PRACTICE: 

3'���"��.��/3'���"��.��/3'���"��.��/3'���"��.��/  

 – See Sections 195, 391 and 340 of the Criminal Procedure Code, 1973. 

 - #	$��#NF�.12�����1!�� ,  1973 �(�"� ���� � 195, 391 ��� � 340,    17  29 

CRIMINAL TRIAL :  

3'���"�� 
�*��:/3'���"�� 
�*��:/3'���"�� 
�*��:/3'���"�� 
�*��:/  

 –  See Sections 101, 106 and 118 of the Evidence Act, 1872. 

 - #	$����U����" �� �� ,  1872 �(�"� ���� � 101, 106 ��� � 118,    21*  43 

EVIDENCE ACT, 1872 

��U����"������U����"������U����"������U����"���� , 1872 

 Section 3 –  See Section 125 of the Criminal Procedure Code, 1973. 

 "� �� �"� �� �"� �� �"� �� � 3 - #	$��#NF�.12�����1!�� ,  1973 �(�"��� � 125,    12  20 

 Section 3 –  See Section 302 of the Indian Penal Code, 1860. 

 "� �� �"� �� �"� �� �"� �� � 3 - #	$����� �+��#NF���1!�� ,  1860 �(�"� �� � 302,    30  65 

 Sections 3, 8, 25 and 27 –  (i ) Whether mental awareness of particular place is a fact as 

contemplated in Section 27 of the Evidence Act? 

 ( i i)  Whether confession of the co-accused by i tself  can be the basis to proceed against the 

other accused? 

 ( i ii ) Effect of acquittal  of accused under Section 302 of IPC on charge under Section 201 of 

IPC. 

 "����� � 3, 8, 25�� �� � 27 - (i ) S���
� ��1#6Z���� �� �( ���� �� � �=�����L�"��� � 27��� �� �� ��� �� ��� �!> ? 

 ( i i)  S���� !]� ���� � ��( ��� ��+�O ����� �� ��5��� ���� � ��	 � 
�89� �^���!0�	� ���3"�� �!0��� �+�!> ? 

 ( i ii ) ��M#�M��M� �(� "� �� � 302� �	 � �"+�� � ���� �� �( � #0
��
�� �� � ��M#�M��M� �(� "��� � 201� �	 � 3�0'� ' ��

. �� �,    22  44 

  
�  
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 Sections 3 and 106 –  (i ) Principle of last seen together in circumstantial evidence.  

 ( i i)  Principles and duty underl ined under Section 313 of Cr.P.C. 

 ( i ii ) Standard of proof for defence evidence.  

 "� ���� �"� ���� �"� ���� �"� ���� � 3 ���� � �� �� �� �� �� �� �� � 106 - (i ) '-�J�� ��=5����U���� ��� ���� ����#	$	�=��	 � �� ���9���,  

 ( i i)  #NF�.12�����1!�� ��( �"� �� � 313��	 ��� �C6���	 $��1�����9���� � �� �� �67�,  

 ( i ii ) . ��� ;� ���U���	 � � �	 �� �)���� ���� ,    23  50 

 Section 32 –  See Sections 161 and 162 of the Criminal Procedure Code, 1973. 

 "� �� �"� �� �"� �� �"� �� � 32 - #	$��#NF�.12�����1!�� ,  1973 �(�"��� �� � 161 ��� � 162, � �� 14  24 

 Sections 101, 106 and 118 – ( i ) Appreciation of evidence of child witness. 

 ( i i)  Burden of proof in criminal cases. 

 "� ���� �"� ���� �"� ���� �"� ���� � 101, 106���� � �� �� �� �� �� �� �� � 118 - (i ) ��  ��� ;+��(���U���� ��)V���� � ,�  

 ( i i)  #�JNF�����  � � �� �� �)���� ��� � ,    21*  43 

 Section 113B –  Presumption and essentials of dowry death – Meaning of “soon before”. 

 "� �� �"� �� �"� �� �"� �� � 113$�$�$�$�] ]]] ����#!	=��OP����(�K'"�� :� � ��� �3�A�� ��P��]� ‘‘ �� _�')�6 ‘‘ �� �� �6,  

    24  53 

 Sections 135 and 138 –  See Section 231 of the Criminal Procedure Code, 1973. 

 "� ���� �"� ���� �"� ���� �"� ���� � 135 ��� �� �� �� �� �� �� � 138 - #	$��#NF�.12�����1!�� ,  1973 �(�"� �� � 231,    19  37 

HINDU LAW: 

1!� #)�
��"/1!� #)�
��"/1!� #)�
��"/1!� #)�
��"/  

 ( i ) Rights of a person after division of HUF property. 

 ( i i)  When is the birth r ight in HUF property is available? 

 ( i ) 1!� #)��
�� � ��� %�� � � �	 �
���=�� '`� � ��7�
� ��	 �� �"��� , �  

 ( i i)  1!� #)�� 
� �� � �� %�� � ��(��� ' 
?��� �=5���	 � � �"�� � �� ��!0�� �!> ?   25  55 

HINDU MARRIAGE ACT, 1955 

1!� #)�
���!���"����1!� #)�
���!���"����1!� #)�
���!���"����1!� #)�
���!���"���� , 1955 

 Section 13B –  Considerations for custody of minor chi ldren. 

 "� �� �"� �� �"� �� �"� �� � 13$�$�$�$�] ]]] ���� �� � �� ��a*���(� ��� �;� �!	 �� �
�*� � :+��
��# �,    26*  57 

 Section 24 –  ( i) Factors for consideration for grant of maintenance – Effect of the qual if icat ion 

of the wife and income of the wife’s father.  

 ( i i)  Relevant date for the enti t lement of the maintenance. 
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 "� �� �"� �� �"� �� �"� �� � 24 - (i )  � � :'0
:� .#�� � � ��	 � !	 �� � 
�*� � :+�� 
��# �� ] � 'b+� �(� �0c��� � ��� �K��	 � 
' �� � �( �3�� �� �

. �� �,  

 ( i i)  � � :] '0
:��� �! �#�� �!0�	��	 � � � ��� ��C������ , � �� 27  58�

 Section 24 –  Grant of maintenance to the Musl im wife. 

 "� �� �"� �� �"� �� �"� �� � 24 - ��J� � � 'b+��0�� � :'0
:�.#�� �1��� �=���, � �� 28*  62 

HINDU MINORITY AND GUARDIANSHIP ACT, 1956 

1!5#)��.�d�������� ��� �;������"����1!5#)��.�d�������� ��� �;������"����1!5#)��.�d�������� ��� �;������"����1!5#)��.�d�������� ��� �;������"���� , 1956 

 Section 6 –  See Section 13B of the Hindu Marriage Act, 1955. 

 "� �� �"� �� �"� �� �"� �� � 6 - #	$��1!�#)�
��� !� � �" �� �� ,  1955 �(�"� �� � 13$,    26*  57 

INDIAN PENAL CODE, 1860 

����+��#NF���1!������+��#NF���1!������+��#NF���1!������+��#NF���1!�� , 1860 

 Sections 63 and 64 –  (i ) Set off  of default  sentence for non-payment of fine. 

 ( i i)  Whether default  sentences in multiple offences can run concurrently inter se.  

 "� ���� �"� ���� �"� ���� �"� ���� � 63���� � �� �� �� �� �� �� �� � 64 - (i ) =���6�	� �	 �� ��#��� �	 � � �	 �7���2���	 ��� �� ��� � �� � ��=� � �1��� �=���,  

 ( i i)  S����T��' ��"� ��� �7���2���	 ����� ��� �3' �� �� ��� � ��� �* �� � �	 �!e ? 

 � �� 29  62� �
� Sections 193, 195, 211 and 376 –  See Sections 195, 391 and 340 of the Criminal Procedure 

Code, 1973. 

 "� ���� �"� ���� �"� ���� �"� ���� � 193, 195, 211���� � �� �� �� �� �� �� �� � 376 - #	$��#NF�.12�����1!�� ,  1973��(�"��� �� � 195, 391���� � 340,�  

 � �� 17  29 

 Section 302 –  ( i ) Effect of Improvements by witness in deposit ion before Court. 

 ( i i)  Effect of omissions in FIR. 

 ( i ii ) Effect of delay in sending recovered weapon to FSL. 

 "� �� �"� �� �"� �� �"� �� � 302 - (i )  ��;+�f��� �5����  � ��	 � �� ; � �����U����� ��"�� � �� �.�� � ,�  

 ( i i)  . �� � �)*���-�'0%6���� 0'� ��� �. ��� , �  

 ( i ii ) � �� �#�! �� �� � ��0��E�� � � �0��	=�	��� �! �� � 
� � �� �� �.��� ,    30  65 

 Section 302 –  See Sections 3 and 106 of the Evidence Act, 1872. 

 "� ��"� ��"� ��"� �� � ��� 302 - #	$����U��� �" �� �� ,  1872 �(�"� ���� � 3 � �� � 106,    23  50 

  
�  



�

�����
�

 Sections 302 and 201 –  See Sections 3, 8, 25 and 27 of the Evidence Act, 1872. 

 "� ���� �"� ���� �"� ���� �"� ���� � 302 ��� �� �� �� �� �� �� � 201 - #	$����U��� �" ��� � ,  1872 �(�"��� �� � 3, 8, 25 ��� � 27,  

    22  44 

 Section 304B –  See Section 113B of the Evidence Act, 1872. 

 "� �� �"� �� �"� �� �"� �� � 304$�$�$�$�] ]]]#	$����U��� �" ��� � ,  1872 �(�"��� � 113$,    24  53 

 Sections 420 and 468 –  ( i ) Territorial jurisdiction for the offence of cheating. 

 ( i i)  Effect of not impleading company as accused. 

 "� ���� �"� ���� �"� ���� �"� ���� � 420���� � �� �� �� �� �� �� �� � 468 - (i ) _ ��	 � �' ��" �!	 �� �;	<+��;	<��"��� , �  

 ( i i)  �� '�+��0�� ���� � �� � ����	 �=��	 ��� �.�� �,    31  68 

 Section 497 –  Constitutionali ty of Section 497 of IPC. 

 "��� �"� �� �"� �� �"� �� � 497 - ��M#�M��M��(�"��� � 497 �(��� �>"��� � ��,    32  72 

INFORMATION TECHNOLOGY ACT, 2000 

�)*���.gh0�C�(���"�����)*���.gh0�C�(���"�����)*���.gh0�C�(���"�����)*���.gh0�C�(���"���� , 2000 

 Section 66-D –  See Sections 420 and 468 of the Indian Penal Code, 1860. 

 "� �� �"� �� �"� �� �"� �� � 66-i �i �i � i � ] ]]] ����#	$���� � �+��#NF���1!�� ,  1860 �(�"��� �� � 420 ��� � 468,     31  68 

INTELLECTUAL PROPERTY RIGHTS: 

�g
9���&'#��� �"���/�g
9���&'#��� �"���/�g
9���&'#��� �"���/�g
9���&'#��� �"���/  

 – See Section 29 of the Trade Marks Act, 1999. 

 - #	$��7��'� � � �*5!���" �� �� ,  1999 �(�"� �� � 29,    33*  74 

LAND ACQUISITION ACT, 1894 

�)�)�)�) ]]]] �=6����"�����=6����"�����=6����"�����=6����"���� , 1894 

 Sections 16 and 48 –  (i ) Manner in which possession of acquired land is required to be taken 
under the Act. 

 ( i i)  Power of State to withdraw from acquisi tion of land. 

 "� ���� �"� ���� �"� ���� �"� ���� � 16���� � �� �� �� �� �� �� �� � 48 - ( i)  � �" ��� � � �	 � �"+�� 1�� � �L��� �	 � �J=6�� �)�� � �� � 3�"'P�� � �� � =��� � � '	J;��

!> , 

 ( i i)  �)�� � ��� �=6��.P��!-� ��� ��	 � �( � ��j� ��( �� 
� ,    34  75 

LEGAL SERVICES AUTHORITIES ACT, 1987 


��"���	 ���.��"��:���"����
��"���	 ���.��"��:���"����
��"���	 ���.��"��:���"����
��"���	 ���.��"��:���"���� , 1987 

 Section 21 –  See Section 96 and Order 23 Rule 3 of the Civi l Procedure Code, 1908. 

 "� �� �"� �� �"� �� �"� �� � 21 - #	$����
� �.12�����1!�� ,  1908 �(�"��� � 96 ��� �3#	 � � 23 �� � � � 3,   

�    2*  6 

�  



�

���
�

LIMITATION ACT, 1963 

'-��+�����"����'-��+�����"����'-��+�����"����'-��+�����"���� , 1963 

 Section 5 –  Relevancy of previous conduct of appl icant while condoning the delay. 

 "� �� �"� �� �"� �� �"� �� � 5 - 
�  � � �; �� �� ��	 � �	 �#g��� �3�	#���	 � ')��6*�:��(��� ��C� ��,    35*  81 

 Section 5 –  See Sections 421 (23) and 433 of the Companies Act, 2013. 

 "� �� �"� �� �"� �� �"� �� � 5 - #	$���� ' �+�� �" ��� � ,  2013 �(�"����� � 421 (23) � �� � 433,    10  18 

 Sections 9, 17 and 29 –  ( i) Overriding effect of l imitation period prescribed under Arbitrat ion 

Act, 1996. 

 ( i i)  Period for chal lenging award – Condonation of delay. 

 ( i ii ) Issues relat ing to pleading of exclusion of delay caused by fraud. 

 "� ���� �"� ���� �"� ���� �"� ���� � 9, 17���� ��� ���� ���� ���� � 29 - ( i)  ������� � � �"��� � ,  1996� �	 � �"+�� 
�1!�� '-� �+��� � ��"� �� � � ��� �0!L�

. �� �,  

 ( i i)  '�*�%��0�3;	
' ��� ��	 �!	 �� �' -��+�� �] � 
� � � �;�� �1��� � =���,  

 ( i ii ) � '%��	 �f� �� ���-� �� 
� � � ��	 �� ' �=6���	 �� ���*� ��	 � ���� �" ��
��# �,     36  81 

 Section 27 –  See Section 54 of the Transfer of Property Act, 1882. 

 "� �� �"� �� �"� �� �"� �� � 27 - #	$����' 
?��� �� :�� �"��� � ,  1882 �(�"��� � 54,    48*  109 

 Art icle 65 –  Approach of Court on question of l imitat ion.  

 � ��a_	 #�� ��a_	 #�� ��a_	 #�� ��a_	 #� 65 - '-� �+�� ��	 � 
�5# �� ' � �5���� � ��� �k
Z�0:,    37  86 

MOTOR VEHICLES ACT, 1988 

�0%�������"�� ���0%�������"�� ���0%�������"�� ���0%�������"�� �� , 1988 

 Section 168 –  ( i ) Necessity of recording of reasons for judicial  order. 

 ( i i)  Determination of just compensation and issues relat ing to deduction. 

 "� �� �"� �� �"� �� �"� �� � 168 - (i )  5����� �3#	 ��!	 �� ��� � :� ��	 � ��� � J$��1��	 �=��	� �( �3�A �� �� ,  

 ( i i)  5���0�*��;�� ')��6��� � ��"�6�:����� �%g�+��	� ���� �"�� 
 ��# �,    1  1 

 Sections 166, 168 and 173 –  ( i ) Factors for consideration while est imating functional 

disabil ity. 

 ( i i)  When multiplier method to be applied in injury cases? 

 "����� � 166, 168���� � 173 - ( i)  �� ��6P������lc� �� ��	 �.�S� � �!	 �� � 
�*� � :+���� �� ,  

 ( i i)  ;����	 � ���  � � �� �� � �C� :�� '9��� �C) �!0�+�!> ?   38  88 

�  



�

��
�

NDPS ACT, 1985 

���' ��m
�"�m�����.���+�'#��6���"�������' ��m
�"�m�����.���+�'#��6���"�������' ��m
�"�m�����.���+�'#��6���"�������' ��m
�"�m�����.���+�'#��6���"���� , 1985 

 Sections 2 (v), 2 (xii),  2 (xvi),  2 (xix), 2 (xx), 2 (xiv), 2 (xxii i)  and 21 –  Factor for determining 
the quantity of Narcotic Drug and Psychotropic Substances – Matter referred to the larger 
bench. 

 "� ���� �"� ���� �"� ���� �"� ���� � 2 (vnnnn, 2 (xii nnnn, 2 (xvi nnnn, 2 (xix nnnn, 2 (xx nnnn, 2 (xiv nnnn, 2 (xxii i n� � �� �n� � �� �n� � �� �n� � �� � 21 - ��� '� � m
�"� m��

� ��. ���+�'#��6��(���<���	 � ��"�6�:�!	 �� � �� � ��] � �� � � � �O!#�'+4��0��	=��C��,  

� � �� 39  94 

NEGOTIABLE INSTRUMENTS ACT, 1881 

'��2&��� $����"����' ��2&��� $����"����' ��2&��� $����"����' ��2&��� $����"���� , 1881  

 Sections 138 and 142 –  Effect of serving demand notice beyond the period of 30 days. 

 "� ���� �"� ���� �"� ���� �"� ���� � 138 ��� �� �� �� �� �� �� � 142 - 30 1#����	 �' `� � �����C��)*�� �'<��	 � �	=	�=��	 ��� �. ��� ,   

    40*  98 

PREVENTION OF CORRUPTION ACT, 1988 

YZ�*��������:���"����YZ�*��������:���"����YZ�*��������:���"����YZ�*��������:���"���� , 1988  

 Section 19 –  ( i ) Sanction for prosecution when the person is not holding the relevant off ice. 

 ( i i)  Cheating, fabrication of records or misappropriation of publ ic money. 

 "� �� �"� �� �"� �� �"� �� � 19 - (i )  � �� �0=���	 � � �� ��=)�L�=�1��7�
� ��� �� �" �� '#��0�"�-� � � �!L���� �� �!> ,  

 ( i i)  _ ,  � ��  	$���0�CQ����� � 0���� ' 
?����# �
�6���0C,    41  98 

PREVENTION OF FOOD ADULTERATION ACT, 1954 

$�h��'��o:������:���"����$�h��' ��o:������:���"����$�h��' ��o:������:���"����$�h��' ��o:������:���"���� , 1954   

 Sections 2 ( ix) (g), 7 ( ii ) ,  16 (1) (a) ( ii )  and 20 A –  ( i ) Impleadment of distributor as a 
co-accused in case of misbranding. 

 ( i i)  Avai labil ity of right to get the sample analyzed by the Central  Food Laboratories. 

 "� ���� �"� ���� �"� ���� �"� ���� � 2 ( ix n�p_nn�p_nn�p_nn�p_n, 7 ( ii nnnn, 16 (1) (�n�p�n�p�n�p�n�p i i n� � �� �n� � �� �n� � �� �n� � �� � 20��� �� � � � ] ]]]� p i) �� ���_� '��  +� �	 � �� � 	 � �� � 
� �� � � �0� � !]

� ���� � ��	 �8' ��� �=0q��=���,  

 ( i i)  �	 5rL��$�h�.�0C�� � �f� �� � C��	�C�	���)�	 ��0�.�d�� �� 	 � �	 �� �" ��� � �( �K' I"��� ,  

 � �� 42*  100 

REGISTRATION ACT, 1908 

�J=�HL��:���"�����J=�HL��:���"�����J=�HL��:���"�����J=�HL��:���"���� , 1908 

 Section 17 –  When a compromise decree is required to be registered? 

 "��� �"� �� �"� �� �"� �� � 17 - � � � �! � ���1F2(��� � '�=+�� �3�A�� �!> ?   43  102 

�  
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SERVICE LAW: 

�	 ���
��"/�	 ���
��"/�	 ���
��"/�	 ���
��"/  

 – See Regulat ion 20 (3) ( iii )  of the UCO Bank Officer Employees’ (Conduct) Regulat ions, 1976 

 - #	$���)�� ��e� �� �" ���L�� �6*��L�p3*�:n�
� �� �� ,  1976 �� � 
� �� �� � 20 (3) (i ii ),  

    44  105 

SPECIFIC RELIEF ACT, 1963 


���1#6Z�����0
���"����
���1#6Z�����0
���"����
���1#6Z�����0
���"����
���1#6Z�����0
���"���� , 1963  

 Section 34 –  Whether suit for mere declarat ion, without claiming the rel ief of parti tion, is 
maintainable? 

 "��� �"� �� �"� �� �"� �� � 34 - S���
� ��=���	 �� �� �0
��� �#��� �1��	 �
��� ,  ��<�i0
:� �!	 �� ���#�'0
:+��!> ? 

 � �� 45  106 

STAMP ACT, 1899 

�%�&'���"�����%�&'���"�����%�&'���"�����%�&'���"���� , 1899  

 Section 33 –  Payment of stamp duty for property sold by public auction. 

 "� �� �"� �� �"� �� �"� �� � 33 -  0���+ ��+�f� �� �
�2(���� ' 
?�!	 �� ��%�&'���V����� ��#� � ,    46*  107 

 I tem 12 of Schedule I –  Whether the foreign award is included in “award” under Item 12 of 
Schedule I of the Act? 

 � �� �)*+�� �� �)*+�� �� �)*+�� �� �)*+� I  �� � �#� 2��� � ��� � �#� 2��� � ��� � �#� 2��� � ��� � �#� 2��� � � 12 - S��� ��" �� �� � �( � � ���)*+� I  �	 � �#� 2��� � � 12 �	 � �� �C6�� ‘‘ '�*�% ‘‘ �� �


�#	 �+�'�*�%��� ��  �!> ?   47*  108 

TRADE MARKS ACT, 1999 

7��'�� ��*5!���"����7��'�� ��*5!���"����7��'�� ��*5!���"����7��'�� ��*5!���"���� , 1999  

 Section 29 –  Action for passing off – Relevancy of defendant’s state of mind in formation of 
cause of action for passing off. 

 "� �� �"� �� �"� �� �"� �� � 29 - '� ���C� 3E� �	 � � �	� ���6��!L� ]� '� ���C� 3E� �	 � � � � ��#� ! 	 �� �� �	 � C4�� �� � . ����#L� �(�

�� � �� �� �� ��� ��( � ����C���,    33*  74 

TRANSFER OF PROPERTY ACT, 1882 

�� ' 
?�����:���"������ ' 
?�����:���"������ ' 
?�����:���"������ ' 
?�����:���"���� , 1882  

 Section 54 –  ( i ) What interest can be transferred in tangible property? 

 ( i i)  When does the r ight in property of a person, not in possession of such property, 
ext inguish?   

  
�  
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 "� �� �"� �� �"� �� �"� �� � 54 - (i )  �)�6��� ' 
?��� ��g���� �1!���� �-� ��1��� �=��� � �� �!> ? 

 ( i i)  �� ' 
?��	 �3�" 'P���� �� !�	 � �� 	 �1��+�7�
� ��� �D�+��� ' 
? ��� �� �" ��� � �� � �� ��6
' ��!0�=��� �!> ? 

�    48*  109 

 Section 58 –  When possession of mortgagee become adverse to the original owner? 

 "��� �"� �� �"� �� �"� �� � 58 - � � � ��" �#�� ��� �3�"'P���) �����+��	 �.���)  �!0�=��� �!> ? 

�    49*  110 

 Sections 122, 123, 124, 125 and 126 –  Whether a condit ional and incomplete gi f t can be 

cancel led? 

 "����� �"� ���� �"� ���� �"� ���� � 122, 123, 124, 125 ��� �� �� �� �� �� �� � 126 - S����� �6�m���'):6�#�� ��R�1��� �=��� � �� �!> ?   

 � �� 50  111 

UCO BANK OFFICER EMPLOYEES’ (CONDUCT) REGULATIONS, 1976 

�)�0��e����"���L���6*��L�p3*�:n�
������)�0��e����"���L���6*��L�p3*�:n�
������)�0��e����"���L���6*��L�p3*�:n�
������)�0��e����"���L���6*��L�p3*�:n�
����� , 1976  

 Regulation 20 (3) ( i ii )  –  Whether an employee is enti t led to subsistence al lowance during 

pendency of an inquiry against him? 

 
� ��� � �
� ��� � �
� ��� � �
� ��� � � 20 (3) ( ii i ) -  S��� � � � � �6*��L�K��	 � 
�89�  �
� �� =�s*� �	 � #g��� � �� ��6! � �?�� '��	 � �� � � �"���L�

!>?� �� 44  105 

 

 

PART – II A  

(GUIDELINES) 

1. �)��� � � 3E� G�1F��� 
�89� �0!� �  �  � � � �5�� p#��JNF�� � '+ � 2��� � � 652/2012� 3#	 � � 1#���� �

28.1.2016) �� � ��� �+����la*�5����  � ��	 �1#�����#t �      113 

 

PART – IV 

IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS  

1. The Musl im Women (Protection of Rights on Marriage) Ordinance, 2019   1 
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��'�#�(���'�#�(���'�#�(���'�#�(� ����

.#L'��� �� ��7���.#L'��� �� ��7���.#L'��� �� ��7���.#L'��� �� ��7��� ����

��*� ���*� ���*� ���*� � ����

�&����+��'�4�C: ��

3'� ��+� �0� ���
6� �(� !�1#6�� ����������,� .P�	�� ���
6� '�� !�� �� �� �� _� ��	�

���V'�  	�	� !e �� �� _� �T� �0=����� ����	� !e �� �� _� ��	�  U�� ��� ���	� !e,� ��u	� 3��� !>� 1��

3'�	� �+� G�� �
6� �	 � � �	� �� _� ��	� ���V'� � �	� !�C	 �� �T� �0=���� �� �� _� ��	�  U�� ����	�

!�C	,��e�'���
'���'��	v���	�.��6��������! )s�1��3'�	 ��	����	����V' �� U��m���0=�����

������!�, �

G�� ���� ��� ����+�� 5����)��6� o+� ��=w�� 'w � ���� ����+�� 5���� )��6� o+� �+M� �+M�

���'����� f���� �+1F�0� �w5x� ���C� �	 � ������ �	� #NF� �+��� �	 � ���	� ��� ')�	� .#	�� �	 �

5����"+�C:� �0� 1#�	� C�	� 7��y���� �0� ���� � 1���� C��� !> �� ���� !L� #�F� �+��� '�� o+�


�=��*�r� ���#�����*� ����j��
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��u	�3���!L��!L��'):6�
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*(The article is based on the address of Hon'ble Sh ri Justice Sujoy Paul on the  

topic to the Judges of the M.P. District Judiciary on 30th September, 2018) �

������~�3'���+�!�� 0C���0�#	$�'���!	�!e ������'���!	�!e ��

My esteemed brother, Hon'ble Justice C.V. Sirpurkar, Officers of the Academy and Judicial 
Officers across the State, Good morning to all of you. We are discussing about a very relevant issue. 
The issue relating to increase in cases of sexual harassment and the penalty imposed by the Courts 
across the State. When I was thinking about it,  I could recollect a couplet of an Urdu poet who said:   

‘‘J=�#C+������� �!> , J=����=�����g��!> ,  

�g���+������� �!> , J=����=������ _��+��!L�, ’’ 

������	 �� �����#��g���	 ���#�1��+�m����� ��	�8]�]8�! 0�	��(�=8����+��!L��m��C��=�T��

�+� �!L� , '�� !�� ���  0C�=0�5����#��� �(� .12��� �	�=�q	� ! ��	� !e , �g�� �	 � ��#� �+�!���	� � �	� ��� ���

$P�� �!L�� !0�	�m�� �!�3=� �(� ���� �!L�� !>,� �OP��#NF� ��� 
�
� �m�� ���K�*��#NF�#	�	� ��� 
�
� , 

!�	����	�'�����������	�����+�����=��0�������!��!>,�  

�e�3'��������������(�'������5����7�������(�•�� 	�=����*�!� ��! )�] 
Vishnu pp. 22-23, 90-94; Dharmakosa p. 571:  

���'��"���8'��*�#NF��#NF*	
��#�'�	� �,� �

�&�c#NF.:������ ��6� �,� �

1f�+��'��"��������*� ��;�	�, ���

Let the kind inflict punishments upon the guilty : 
(i)  corresponding to the nature (gravity) of the offence,  
(ii)  according to justice and  
(iii)  not pardon anyone who has committed the offence for the second time.  

�!� �"�6�0
 �����K#�!�:�!>�J=�����!��!��C���!>�1��=0�K�*��#NF�!> ��K�	�=8��1#���=����

*�1!�	� 	1���#NF��'��"��(�.�O ����	 ����8'�!0���*�1!�	�m ��5�����	 ��������!0���*�1!�	,��!���

�!� ��#��$����! ���=8�L�!>�1�� �	�kZ����=0�3'�(� �=�� ���  �� �!�� ! �����	�kZ����K�� ���"� �	 � !e�

=���0T�.=����
<����j���!L����,�3=��(���!��0T�.C���+  ���
�"����!L����,���=����j�����	�

�	�J=������_<���j��!0�����,�K���� �����+�#NF�#	�	��	 �� �	� ������	 �5�����z����m�������

�	 �K�� ���� �(� '������ ���G�� ���� ���KV 	$� �� ��� !>�1�� 5���� �(� .12��� ��� '):6��� '� ��

1����=����!>, �
All the 'Smritis' are unanimous that the decision as regards imposition of penalty must be 

based on-  
(1) the age,  
(2) the understanding capacity of the offender as also,  

  



�

	�
�

(3) the extenuating or aggravating circumstances,  

(4) the time and manner in which the offence was committed,  

(5) reason for committing the offence, and  

(6) that the decision should not be taken arbitrarily.  

It is significant to note that Manu states that just punishment should be inflicted against persons 

who acted unjustly. This was the essence of the law governing punishment. Though the act 

complained of was illegal and unjust, the punishment must be lawful, just and not cruel.  

'������������(�=0� ���O������!e ��K����5�]��5����O��������=0�#NF�#	���	 �
�
������ $�� C���!> ���!�

K������*0q�!>,�G��	 ��������#NF���"�0
'�����	��	�'! 	 ���������(�3������������$���*�1!�	 ��K��(�

�'��"� ���	� �	 � ���	� ��� 1���+� ��u� !> �� K���� ����� �+� �$�� =���� *�1!�	,� # )��L� 3�A��� m�� .����C��

'-�J�����������+�������$��=����*�1!�	,��������������$�� =����*�1!�	�m���! ����!P�'):6��! ��1��K��

'��=0�#NF���"�0
'�� !0� �!� �����	�8'� �	� �!L�� !0��� *�1 !�	,� �!��� ��� �!��C���1�� �C��1��+� �	� �0T�

����*��m��2) ���'��"�1����!0��0��+�K��0�=0�#NF�1#���= ��	��!�K�*��.12����	�1#���=����*�1!�	,� �

�€�%� ��0� �� J=��0� K��	 � �� �C� ��9� �	 � •#�� '-���6�� �	� '! 	� �*NF� ��0� �� �!�� =���� ��� S��1��

K5!��	�G��	��q	�'>���	�'�� 0C���(�!P�������9��	 �#g�����(��+� ��K5!��	��+���#����=+�������)V����u��m��

m������� � 	$����K����K#�!�:��� ���!> ��=!���K5!��	��!��1��5��������"���L��0�����*�����P��"��

#NF��!L��#	���*�1!�	, �

The first separate rock edict of Ashoka at Dholi (Corpus II pp. 93-97) shows that Ashoka 

expressed his anxiety that judicial officers should not inflict undeserved and harsh punishment. 
�

G��	��+��!P�'):6�K#�!�:�3#��m��!7������!> ��J=��	������Tv���	��!��m������� _�=���	�! ��	��+�

�+��!������1#���m��')_��1��S�������	����T�E �*�������� �� �!�E �J=�	�$������

9��� ��S���K��E �

E ��0�����	�$����m��K�	�*$� �� G���O P���	 �� �	���&!����S���=����!>,��C����6JA�������6 �����Tv���	�

�	��+�.��O ����5�����	 ���9�5������'� ��1����m��K��	�� !�')_��1��3'�	�E �S���$�������S���*$� ��

*$� ���0��!�G�������0�G��C�������!>�1���'��"��(�.�O ����0� ������	��	�'! 	�
��"��.1�������'� ��

������! ���=8�L�!>, �

"….. even God himself did not pass (a) sentence upon Adam before he was called upon to 

make his defence. Adam (says God), where art thou? Hast thou not eaten of the tree whereof I 

commanded thee that thou shouldest not eat?…." 

��+�!� �!L�����	�� � w��)���6��%L ��1#V +��	�#NF��	 �
�
�������� &����0"�1����!>�J=����.� ����

�+��$NF�����! �3�!>,�K���0"��	 ���������
6� ���� ��	� ���
 ��	 ��+*���� ��
	 ���� �����#	���(���5�]��5��

5���� ����	��OP���#NF���"�0
'��1���,�G�� ��
	 �.��:������	���E6 � �� �.��:�D�	�!e�J=������.+���0%6��	��	�

#NF�#	��������!���	 ,�G�+��0"����#0�!�T�0%6��	 �*+E�= J�%���!	�1��+�==�f����1#�	�K#�!�:����KV 	$�

1����C���!> ��=0��!��!�	�!e�1����u	�����<�5����"+���(�������#�!>�J =5!��	�1��+�'���OP���#NF���"�0
'��

1������,�=���0��OP���#NF�#	�1#���C���K��	 ���#�1��+� 1#��K5!��	�K��.��:��	 �-��wF6��0�1E���	�#	$��m���
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�!� '����1���e�	�C ��E> � ��#	�1#��,�K5!��	��'�	�
������ ���'�	�3'��0� ��)%������ �� ��3P�!P������

 +,�G�� '����� ��� 	� � �	� j��#��Ka*���5���� �� �	 ��	�����O?�5����"+��� �	 �� �;�P���� !e,�D�	� �! ��� ���	�

==	|� �	 � ��;�P���� !e�J=5!��	� ������� � .��:�� ��� �OP��#NF\3=+��� �������� �	 �#NF���"�0
'��1� �	� !e,�

K5!��	��'�	���������0��0"���6•���	 ��������%��!>,�G���0"� ���1#��K#�!�:���	��!�.�+��!0���!> ���!�����

!0���!>�1���OP��#NF����1��+��+�.��:�����=��#	�	��	� '!  	�=0�
��"��	 ��������.12���!> ��K��.12������

��6'):6�'-�'� ���! ���=8�L�!>,� �

Fair trial ����=0���9����!> ���!���9����!���	���
�"����	 ����a_	#� �� �m�� �� �'��3"�-���!>,���
�"���

�	 ����a_	#� �� �m�����a_	#� �� ��	 �.��"�����	 �������� Fair trial �!0���m�� Fair trial �'����!������������

���>"����� ��"���� !>,�5����"+��� �	 � �� "�� '�� �qL� �!�+� � )����� !>�1�� �!�G��*+=� �0� ����J`�� ����1��

=�'����	 �#g����=0�����0=����;+� !e ��K��	 � ����1��+� ��<:�� ���1��+� ��<:���	 � ���:��0� �!L�� !e �� S���

��;+�=0�3'�	 � ����	�3��� !>�K��0� '! 	��	� ��$���� 'Q���� C��� !> �� =0� ��U��3'�	 � ����	� .�����1����

C���!>��!��*�m��
�v��+��!> ���!��) %��*���0��!L��!> �� m��')�L��(�')�L�.12���G��.�����	�'��#�[�!>�1��

������� �0� K���� 1!��	#��L� ���	� ��� 
��"� ������� �g��� ��  � �!�� !>,� 3��g�� '�� �!� #	$�� =���� !>� 1��

������� 5���� �� �(� 
'_ +� #L���� �	� �%��� $q�� !0��� !>,� C��1!���� !0� �!L� !0�+� !e� '�5��� �0� �� �'�	�

�����
���	� ����#� ���
'����� '���� !>�m�� �� !L� �!��T� ��� � �!� ��� ���� '����!>�1��K��	 �J$ �E�=0�

��U����1���1��	�=���!	�!e��!�1���.�O ����	 �!e�G�� �	��! ��! ���|8�L�!>�1����������(�5������.12���

�����6'):6���C+#��L�!0�m��K��0�G���������'��6d�����m������ ��� 	�1���!��'���';��$���	 ,� �

�!� slide�3'�#	$��!	�!e ���
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G��0�3'����•���	�#	$�C	��0�3'�0� C	C��1���	�*�������D��! e,�G��0�3'�# )��L�•���	�

#	$�C	��0�3'�0� C	C��1���	��+������D��!e,�1��+��+����•�� �	�3'�0�#	$�	�'�� C	C��1��=0�

�+�#��������!��!> ���!L��!L�!>,�G��'-�J��������3'��> �	�K��0���6'):6���� ��T���������#	�	�!e ��

K��0�G���� �����#	�	� !e�1�� �!� �'�+����� �0��$���	 �m�� K��(� ���� �0�3'�1���	� .���+�

��L�	 ��	� ����	� !e�m��K��0�
�‚	

�� ���	� !e ���	�5����"+�� �(� �! ����!P�'):6��)����� !>,� �������

���*+=��C���! �����*0q��	 �8'��� ���e��! )�C����	�	��������C��3'�0�'! 	�1#���+� C�=��	�1��

�!��������=0�3'�	 ���;� ����C���!>�G��	� ���� .������!��'��"�1����!> ���0��+�3'�0�')�L�

5������.12������')�L���!��	�'� �������!> ����1���'�+�K��"��:���	�* ���!>�1��!���0��0�

'! 	� !L�1#�� ��u�3�C��� ���1��G��7�
�� �	 �� ����1��+�m ���	� �'��"� �!L��1���� !>,����L�

5������.12������'� ��������	������#	�	��	 ���#�=��#NF �#	�	����.W�3�	C���0�#NF��	 �.W�

'��=0�#NF���"�0
'�����	��	 ���9����!e ��K����9�����'���� ����	 ��K��'��
�*������	 �!L�#NF�

��"�6-���!0C�,�G��
�
���'������+��5�����"'���o+����' �����3'�0�
�������	����0�"�����C	,�

�0��) � ���� �!�1��5���� ����) � ��9���� !>�1�� �5���� !0��� !L��!L��*�1!�	 ��5���� !0�	� ! ��	�1#$���

�+� *�1!�	 �,� �!� ��9���� ��#� �$�� 1�� ‘Justice delayed is Justice denied but similarly, 

Justice Hurried is Justice buried’ �0�5����"+�������y�����6�!>�1��1�����!��	�*+=���0�

����� �����, �

�
�

���•��!0������!>�1���! ����;������0=��!0 �� 0C���(���������K������0=���	 �����

=�qL�! �T�!� ��#)��L�•������! ���# ��6 �';����!>�����������!>,�D�	����3'�K�	�K�*��#NF�#	 �	�

�	 �� �	�')�L���!��	�����<�!e� 	1���K�	�#NF�#	�	��(� =0�.12���!> ���0�'��#�[�!0���*�1!�	,�K���
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.12������')�L���!��	�'� ��!0���*�1!�	,�K��0���6'):6�� ������ ���*�1!�	�J=��	��!�')�L�
.12��� ��� ��C+#��L���� ��	 ,� �e�3'��� ����� �� _�.��"���� �(�•��  ����*�!��� ! )��J=���� ���)��
����6��•�� �	� �'�	� 
��	�� �	� �!� ���1���� !>�1�� ��� .��:� �	 � ���d� !0�	� �(�S��� ���"� !0���
*�1!�	,�1��0��5����p�� ��� �(�#	$�	$����� ���;:n���"��� �� �(�"���� �� � �	 �1!���� �	� �	�*���
�1!�	��������!>,� >�C���'��"���	��� ���������;:���"��� �� ���� ��(�"���� �
����� �	 �1!����
�	� �	� � � �� � �(� ���"� !>,� Cr.P.C.� �(�"���� ��� � �	 � �������=!������ !0���	 �#0���!� �������
1#���C���!>,�"���� ����
�� i�	 )�1!��������"+���"������	 �1!�����	� 	� �1#���������1#���C���!>,�
Madhya Pradesh Case Flow Management Rules� �	 � 1!���� �	� �	� � � ��!� �(� ���"� !>,�
K'��6�� ��5�]��5�� .��"������� �!������C���1��=�� trial ���� * �C+ ����� ��"��:���G��.��:�����
G�������� C	C�,�G��	�'! 	�.��:�������	��� ����:6�����	�����0T�
��"����"���!L��!>�'�5���
�!������+����!��0*������"�6-����(�C�+�1��G��������3� �g��'�\��"��:��� C	C��m��
G�� �	������(��+���G��+�7��'��!>�1��G����'� �����	�� ����!�����J`��1����=�������
!>�1��#0���';���0�������m������*��������� ��!>,� �

����! ����!P�'):6�.W�
��"���!������	�=�q��! �3�.W�!>�,� ���� �
"I have yet to see a death case among the dozen coming to the supreme court on eve-of-

execution stay applications in which the defendant was well represented at trial …. People who 

are well represented at trial do not get the death penalty."  

- Ruth Bader Ginsburg, 

U.S. Supreme Court Justice, 

At a Lecture in the University of  

District of Colunbia (2001). 
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��"�� �!����� �	�=�q	�G��.W����#	$��C���1��K�+��	�� � w ��)���6��%L��	�G�� 
�
��'��

�+��0"�1����!>�1��J=�� 0C���0��=��! �T�K������	�1���	� 0C���	�
��"���!����������
���	�
�����(,�K���0"��	 ��������ƒ„…���1#��������;�P����� � ��C���J=�����0i���6•���0�����! �3�
1�� †‡Mƒ� .�����  0C�� �	�  +C � �F� �wK� �� � �	� K��	 � .��:� �	 � C�:]#0
�� �	 � ���	� ��\i%��� �	 �
I�g����	 ����	������+��0T������!L���(,����')�6��!��"��� �������6�������!�T�0%6�==��	 �G�%�7�)�
 	����0"���6��	�'����1��K��������!�!>�1���	� � +C ��F ��=0�!>��	� legal aid to the litigant 
or to the poor��!L��!> ���	� legal aid "+�	]"+�	� legal aid to the counsel�����# �+�=���!L�!>,� �

.W��!�K4���!>�1��
��"���!�����S���G��+��!P�'):6�!>,� �e�G��(����>"�����'O{�)������
�!L�� =���� *�!��� ! ���� =!��� ��
�"��� ��� G�� ���� ��� J=2� 1���� C��� !>,� 3'� ��+� K �� ���)�+�
.��"�����	�')�L���!���C��!e,�3'�����	���"����� legal aid ��(�.12����	�=�q	�! ��	�!e,��e�3'�
��� ����� ��� ���	� �!P�'):6� *+=� �(� •�� G��C�� ����� *�!�� � ! ��� �JV�� ��u	� �!� �!�	� ��� �+�
�0T����0*��!L��1���e�3'�0�G�����	 �������	#��+ ����� ��*�!���! �� �1��=0� legal aid !��#	��!	 �
!e��K�����������!�!0��!��!>�1���� _� brief less lawyer J=��	 �'����0T��������!L��!> ��J=��(�
.��:� ��� �0T� 
��	
�8�*� �!L�� !> �� �	�K��.��:�� �0�  	�  	�	� !e�m�� ���� �	 � �g�� '�� legal aid 
counsel �	 �8'����$q	�!0�=��	�!e�J=��	 ���=�������K��0��� _�'�- �o�����+��� �	� C��!>,��0�
K���� ��y��KR	A�� '�-�o���� '���� !>,�=0� probono� ��� =�1!�� ��� ���� ���	� �(� ������ !> �� �!�
������"+�	]"+�	� ���d�!0��!L�!>,�G��	 � ��+=	� �! ��� ������ !e,� ��� �0� �'�	� ';���� �	� ���� ���
�!L�����	�!e,�G�������	 ������.��:�!e�=0�K���0"���6•� ��	�'��	�1����#L��	���+���������+��
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��"�� ��"���� �(� ���� �!L�� ! �T�m�� �C��K5!��	� �� _� ')_�	� �(� �0���� �(� �0�K��	� �!��

C��� 1�� ���� ��( � �!L�� !0 �� ���� !��	� j��#�� �!L��=���	,� �0� ������� �(� 5������ .12��� ��� =0�

��6'):6���C+#��L� !0��� *�1!�	 ��=0� .����� +� �*��� ��� ����� !0��� *�1!�	 ��legal aid �	 �=-��	 ���!�

�����"+�	]"+�	����!0���=���!��!>�m���!����$� +�m'*�-�� ����	 �8'�����# ���=���!��!>,� �
!���	�K'���	�#0!�L�J=&�	#��L�!>�1��!�� legal aid ���J=�� 0C��'��J=&�	#��L�#� ��K����ˆ#��

1��+��	 �� �	��0�"q����!0 ��1��+���������	 �� �	\1��+�=���	 �� �	��0�"q����!0,��0�G� �	��g�	�
 0C��!L��!��1��K��	 �!�����E6 ��'�+�=	������'�! �*�	�!� ��J=����5���� ���	 �.���m��5������
.12����	 �.���J=&�	#��L�����0T��0��!����!0 ���!�����#	�	������!�����!�+�J=&�	#��L�!>�!��
'��1��!�� legal aid counsel�D�������������=0�3'�0��+��##������	 �m��=0�����������
';� 3'�	 � ����	� .����� +� }�C� �	� �$� ��	 ,� �e� ��E6 � ��� .12� �� �(� •�� K#�!�:� �	 � �g�� '��
3'��������3�O Z������*�!���! �s,�������� �

In ����������	��
���
��
���	����������
������������ it was held that-  

"The whole object of the Section is to afford the accused a fair and proper opportunity of 

explaining circumstances which appear against him. The questioning must therefore be fair and 

must be couched in a form which an ignorant or illiterate person will be able to appreciate and 

understand. Even when an accused person is not illiterate, his mind is apt to be perturbed when 

he is facing a charge of murder. He is therefore in no fit position to understand the significance of 

a complex question. Fairness therefore, requires that each material circumstance should be put 

simply and separately in a way that an illiterate mind, or one which is perturbed or confused, can 

readily appreciate and understand." Followed in : 	���� ���� ���� ����� ������� ��� !!"� ��� ������ !#�

������ ����$%�	������������������������&�"��������� ���!#�'�������"�	��(����������	�����)��*������
��� ��

������!#�+)�*�, . 
 

"The whole object of enacting Section 313 of the Code was that the attention of the accused 

should be drawn to the specific points in the charge and in the evidence on which the prosecution 

claims that the case is made out against the accused so that he may be able to give such 

explanation as he desires to give". (See: ���������� !!"���)
��� ) 
�

"���� ����� #�.��n��� �accused��	 ������ 	�	����.��"���!>,�3'�G��#0�E> � ��'���O '��� 1E��
�	�Cg�����,�'! ��E> � �� Justice Vivian Bose ���!>�=0�*���==	|��(��e*��	��� �� ��
� ����1#���
m���!��) ���9����3=��+�j������P��� �C)�!>,� ���� ������.+���0%6��	�G��0�1E���	�#0!����,�
��.+�� �0%6� �	�E> � 	� ��� �!� �!��1�� ����5�� ����� �0� �!� ! >�1��3'� �0�3�0'+� �	 � ���� ����#�
���
'�������*�1!�	,�3�0'��	 �.��$�
�5# �•���(���E�K���������3�

6�������*�1!�	�J=��	�
�0�K����U���	 ����	�����'�	��*���m���'�	�
�*�����k
Z�0: ��	 ����	����3'�0���C��������	 �
 	1����� _��! ���
��	
�'-�J�������������.W]K?������w ���>����1���� =�������!>�J=���� �!����
m�� ��!L� ���	 �8'������������	 ������
���	��+�G�	��������=�������!>,�� C��3'�K��E> � 	��0�
Cg���	�'}���0�Ka*���5���� ���	��! ����'Z�8'��	�� $��!>�1�� �=�� �8 ���0��!L�!>�1��3'�0�
������� �	  interact ����� !>,� 
��	
� '-�J������� ��� .W]K?�� ��� �!���� � ���= �� ����� !>� '�5���
����� �!� #	$�� =���� !>� 1�� =0� 
��	
� '-�J����� �+� K��0� �
�
� �
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�=�� �8 ������� ���C���m�����$� +�m'*�-������	 �8'�������.W]K? �����Ew�6�K��0�#	�

1#���=���� !>�J=��(�=1% �� ��J=���� ��6� �+� �!� �T� ���� �!L�� ��u��� !>�m��G�� �	� �!� �� �

�! ����!P�'):6�.12��C��.W�!>�J=��'�������#	�	��(�=8���!>, � �

�e�3'��������=J�%��J=5��C6��	 ������(�m��1# ����*�!� ��! ����=0���	-������.+���0%6�

�	 �=J�%��!e�m��K5!��	��'�	��������	�!L�� $��!>�1�� � �	�	���;�J=��	��+��OP��#NF��	 �.��:�

3�	 ���e�	��!�'����1���C�� trial level '��G����';�.����� +�}�C��	��$��C���!0����0����#�

��� �+� .��:� ��� �OP��� #NF� �!L�� 1#��� =�� ����� ��, �� !�� 1���	� �;�� legal aid counsel �0�

appoint����	�!e�m���0���������0�1�����!��	� assist������!>�m��1���.�����	�K��(�')�L�

�(�')�L�5������.12��������6'):6���C+#��L�!0�+�!>��! ��!P�'):6�!>, �

�
�

�!���%)6���!���!>�1���"�T�!0 ��3'�0� legal aid �� �CT�!>�m����������! ���'�	���+��	 �

���� �!��� !>�1�� legal aid �0�4‰�� !> �� '��5���� ���S��� !0C� �� !���	� ����	� �!� ��� �;� .W� !> �
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m��!������(��!�J=&�	#��L�!>�1��!���!�����J`������1� � legal aid proper �� ��!L�!>�

m����������(���C+#��L� proceeding���� properly �!0��!L�!>,��C���	��!L��!0�+�!>��0�3'��!�

�*<�=0�#	$��!	�!e� ��

�
�

�

�������')�L� legal proceedings ����'�	�3'�0�')�L���!��	� alienated feel������!>,��!�

')�L���!��	� � C��^����!�)�� ����� !>�m��G����!�K��(� �� C+#��L�K��(��g�����g=)#C+��	 �

���-��� �� _� �!L�� �!�=��+� !>�G�� �	�G�� ')�L�5������ .12 ��� �� ��G��5������ ���*��� ��� '� ��

������! ���!L�=8�L�!>, �

�������������	���
�������
��
�����������������	���� ���������	���
�����������	��������������
��
���

�

�	����D����!P�'):6�
�5# ��!>�=0�����a_	�==�m����� 0�
.��==��	 �
�
�����!>,���u 	�

��#� !>�1��=�� !��  0C� ��	]��	� ==� ��	� �0� Hon’ble Justice Shri C.K. Prasad, =0� �M.M�

!�T�0%6��	 �==��	�m�� ��#����Ka*���5���� ���	� �	�����O? �! ��	 ��K5!��	� !�� �	�����! ����a_‰�

�����!L�1��1��+�7�
���0��a_��==���� 0�
.��==�!0�	��( ��0�����!L�����+�*�1!�	,� Be a 
Judge, only that is sufficient. 
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�C��!��==�!e��0�!��0��a_��==�m�������==��	 �$��*���� ���%�	��(�3�A������!L��!>�

S��1��5����"+���'�	�3'����G�����&'):6��I#�!>�1��K����3 '������� � ��3'�(�
�f�� ��3'���

.12��C�� �g� �m�� '��#��6�� ��#NF� ��"�0
'�� ���	� ��� sense of Justice ����� �� _� ���� � !>,�

G�������0��	$��1������	�������.+���0%6��	�����! ����!P�'):6������!L�S��1�����.W��+*�

��� K4�� 1� � Conscience of the people S��� !> ��  0C�� �(� =�� ������ S��� !> �� K��	 � 1!���� �	�

5���� ���0�E> � �������*�1!�	�������!L� ��

���_0%�����K9�:�!>�3'�	 ��2(��'��!> ���e�'}���*�! )�C��� � �
"Mankind has shifted from the state of nature towards a civilized society and its no longer 

the physical opinion of the majority that takes away the liberty of a citizen by convicting him and 

making him suffer a sentence of imprisonment. It is no longer the physical opinion of the majority 

which is decisive."  

3'� ��+�=���	� !e�1��==��	 � � �	�K��(�3P�� , K����•#� , K���� 
��	��m��G�� ��+� �(�

'
�<����! ����!P�'):6�!>�m��=���0�')�	�
��"���C��}�C��	�')�	�.��: ��	 ���������m��K��(�')�L�

���)�+�.12����� , K��	 ����)�+�.��"�������m��5����kZ�5������ '� �������! >��0�K��	 ���#��0�

�'�	�����	�� $���!> , �'�	�•#���	�� $���!>,����K# )6��
���	�G�����	�����! ����a_��� $��!>�1��

‘�	���� ��	���� ��	���� ��	���� � , �0��#� ���	�	�=�+���(�!>�0��#� ���	�	�=�+���(�!>�0��#� ���	�	�=�+���(�!>�0��#� ���	�	�=�+���(�!> , G�+� �	�=0�� $���'���	 �=����	�� $�G�+� �	�=0�� $���'���	 �=����	�� $�G�+� �	�=0�� $���'���	 �=����	�� $�G�+� �	�=0�� $���'���	 �=����	�� $� , ��+��0� 0*�������+��0� 0*�������+��0� 0*�������+��0� 0*������ ���

���m��=�����+���(�!>,���m��=�����+���(�!>,���m��=�����+���(�!>,���m��=�����+���(�!>, ’  

�0� �	� •#�� �	� ��� +� ! �T� ���� !>�m�� �	� ����� �����G�� ���� �0�  	��� !>�1��S��� !��5 ����

kZ������	 �1!�����	 , !���	�����	�=0���U��!> , K���	 �1!�����	�E> � �����C	 , ���!�� public view �	  

1!���  �	  E> � �  ���C	,�3=�!������	 �D�	�#g�����!e�=!���'����5�]��5��1�� ������+1F�� , �0� �

�+1F�� , G 	SHw���� �+1F�� , 
.�%� �+1F��� 3'�	 � .��:�� �(� ��������� =�'��� ��� �!�� !0��� !>,�S���

C��!L� ! �T, �0=� �$���� ���_'� �!�� !0��� !>,� �! ��� ���	�  0C� �0� � �+1F��� '��G�� ���	� ��� .��12���

���	� �!�	� !>,� .W��!�K4��� !>�1��S��� !�� �0� �+1F��� �	 �#� ��� ��� ���� �����*�1!�	 ? S���G����

���T��0T�#����!��'��!0����+�!> ? �e��'�	��������	����_0%�����K#�!�:�3'�0�#	���*�!���! ��,�

�e�	�J=��1#��!�T�0%6�����'���+ , K��	 �����0=�'! 	��e� Hon’ble Justice Shri G.P. Singh 
��!�  ��  3�+��6#   	�	  K��	  '��  C��,  ��u	  K��	  �0 �*�  3=  �+  ��#  !e, K5!��	  �!  �!�  1�  �	%� J=�  ���  

!�   0C  ==  �	 , G���� ���� �!L�� ���J=����3=� ���� ���#���� !>�  	1��� �e� ����	� ��� ���� �!���

*�! )�C�� 1�� �	� =0� �!�� =���� !>� 1�� ==� '�� 3=� � �! ��� #���� !> , ��!�L� '-�J������� ��� #���� !> , 

K��0� pressurise 1���  =���  !>, G�  ��  ����  ��  �0T  ���  �!L�  !>, ==  '�  �0T  #���  �!L�  !>, �0T  ��&!��L  

� �  '�q  ��  �!L�  � $��  ����,  �e �����  '�
�  '�  '�����O
?  �(  �(��  '�  �+  =0�  #	��  *�! )�C� 1�� ‘‘�0T�

��&!��L�� ��'�q������!L��� $������� ’’,�  

�	�=0��!��=����!>�1��!��'���! ���#����!>�]��	�# ��6 �7�
������� ��6 �!>�����	���=0��3#�+�

��� �!���� !>,� !� � �(� K�� i%��� �0� ��#� �-��� J=���� 1#V +� �	 � 1��+� .�T�	%� ��)  � ��� ��  
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�a*	�������.�d�! �3����K��	 ���#��+1F���������L�#����������C���m��K��	 � ��#����*g�(#���

�0���#����1#���C��,�K��	 �������������<:��! �T,��+��!Š�	��	 ���#�'���* ��1���!�K����1��+�

�+�8'����� d��!L����,��0���� pressure create 1����=����!>�m��!��K��#����������3����	�
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=���	�.W�3�	�1��1��+�'��S���#NF���"�0
'�������*�1!�	 , G��'��1�����#NF���"�0
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����� *�1!�	 , G�� '��#NF� ��"�0
'�� ����� *�1!�	� �+�1�� �!L�� ����� *�1!�	 , �0�3'�	 � !L� ��L�� ���

•#�������(������+��!>,���������J�����*?��	��0q���0* ����#	J$�	�1��#NF����=0�.W�!��

��"�6-������	�=���!	�!e , �!�!�� on the basis of material available on record ���	�=���!	�!e�

���!���	�‹'���0T�# )���� pressure���������!��!>,��+1F������ pressure���������!��!>����!��

=���������	�•�].0��!0�=���!	�!e����!�������•�����3��� Judgment �#	�	��(�•���Q��!	�!e,�

3'���•h�!L�3'�0��'�	�3'�����#	C��1��3'��� Judgment�1����� pure�!>����3'�J=��•��

�Q��!	�!e��0��!�������!L�!>,  

�����0�>�������	� Judiciary �	 ����	����� $�	������!L��� $��1��!���	��� _�5����"+��� ���

��� ‘_'��� '+q� ’ '�T�=��+� !>,�_'�	� �(�Ga_�� '�T�=��+� !>�1�� !���	� ���	� ��� �$���� ���_'	,� �C��
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D��� ��:6� , ��:6�� ����	� �(� �01%� ��� �+� �!L�� !>,� �C�� 3'  material evidence �	 � � ��� , 

������#=� ������� �	 � � ����1��+�m�� *+=� �	� .��
��� !0� � !	� !e� ���3'� �����#	!�5���� �0�

�!L��!L�����!	�!e,  

���G�� ��� �	�=�q�� ! �3�3J$�L�.W�!>�1��3=��	 � ���� ��� !���L�S���Œ�)%L�!> ? 3=��! ���

C��+��.��:�!���	�����	�3��!	�!e�m��K��C��+��.��:�� '��� T������! ���C��+��#NF�#	�	��(��+�
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'��#�[� }�C� �	� C�=���� C��� !> , J=��0� �'�	� �*��� ��� ����*�� �g��� �� �� !>� J=��	 � J$ �E�  

adequate evidence�!>�m��J=��	 ����	���� sentencing principles��0�3'�	� follow �1����!> , 3'�

��"����#NF�#	�	��	 �� �	�����<�!e,�3'�	 � Judicial discretion�����!L���0T���"���!L��!>,�3'�0�

��E6 ��'�	�3'� ���G�� ���	� ��� �� 0��� ����� !> , 3P�� '�L;:� ����� !> , 3P��3 0*��� ���+�!>�

1��S���!��	�
��"��.12������')�L���!��	 , �&���}�C��	�'� ��1����!>�����!L��1����!>,�  

� �



�

�
�
�

��u	�'����	�1#����(����������#�3�+�!> , =��"�6������6��� _�m���� , =��1��+�*+=��	 �C�:�

�0�!L�K����"�6��!��=������ , =>�	��!��!��=�������1���Jc�����"�6�= ����!>�����E6 ��� �����

�+� � ����� !> , �>���� ��� ���� .�:� #	��� �+� #	�� �(� �;�� ����� !> , �*1�P��� ��� ���� ���6�"��

�	!���}�C��	��'�	���L=��(��*1�P��������!>,��0�!���	�C�: \�?67���0�"�6��	 �8'����#	$��=����

���m��C�:�m���?67� , G����1�����!��	�'� �����	�!e�K��0�"�6��!��=������,  

.�*+������������=���	:��(�=���'��! �T, ���K��0��!��'��1# �T�CT�J=�����!���������

��J5��'�6����KV 	$�!>,��!�� �TF�3'�	 �����	�!>� � 

The coronation oath of office of King Vena in the Mahabharata is as follows :  
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SEXUAL OFFENCES AND SENTENCING POLICY* 

(The article is based on the address of Hon'ble Shri Justice C.V. Sirpurkar on the 

topic to the Judges of the M.P. District Judiciary on 30th September, 2018) 

 
Good morning everybody ! My esteemed Senior Hon'ble Justice Shri Sujoy Paul has variably in a 

very erudite and in the most comprehensive manner covered most of the cloud. I have very little thoughts 

to be shared in this regard. However, I would like to touch certain practical aspects of the matter on the 

basis of reservoir experience which I have acquired over a period of about 35 years in the Judiciary.  

We came across a disturbing piece of news that the District Judiciary in M.P. has imposed 12 death 
sentences in past 7 months. I would call it disturbing because this has never happened in the past. This 
situation has come about after amendment was introduced in the relevant law and death sentence was 
made permissible in the cases of rape against minors, most specifically against the girls below 12 years of 
age.  

Let me make it absolutely clear that we have no jurisdiction at all to interfere with your judicial 
discretion and we don't propose to do it either because we are too aware, rather actually aware, of our 
limitations. I also want to remind you that whatever we tell you from this forum under the aegis of the 
State Judicial Academy is not binding upon you. Whatever we propose to give you is just a food for 
thought on the subject in the consideration. It is up to you and you only to think over it and if you deem it 
fit to apply to the live situations that arrive before you in such manner as you may deem fit.  

Whatever we say on Judicial side is of course binding upon you, but whatever we tell you from this 
forum is certainly not of binding nature. Let us be very clear about it. You are entitled to disagree with 
whatever we tell you and if you disagree we assure that you will not be visited by any adverse 
consequence. 

Returning to the subject, as I was telling you that 12 death sentences have been imposed within a 
span of 7 months and all of them have been imposed in the cases where girls below 12 years of the age 
were raped. This no doubt is a heinous offence. Raping a minor of tender age is without doubt a 
reprehensible act and adequate punishment needs to be imposed in such cases. But what we have to keep 
in mind under all circumstances is while imposing the sentence upon a convicted offender, it is extremely 
important rather vital to keep in mind the doctrine of proportionality.  

!��  1��+  �+  ������  '�  �	 �  K���  !L #NF ��"�0
'�  ����  !> J=���  1�  K�  .��:  �(  

'-�J������  ��  �����'����  !0, #NF �  �0  K��	  ��"�  !0��  *�1!�	  m�  �  �0 K��	  ��  !0��  *�1!�	,  

Every member of District Judiciary is a Judge. Either you are a Civil Judge or you are an 

Additional District and Sessions Judge or you are a District Judge. So every member of District 

Judiciary is a Judge. The least that is expected of a Judge is to decide the matters before him with 

equanimity and without keeping any extra judicial consideration in mind. What are judicial 

considerations? Judicial considerations are those considerations which arise within the four corners 

of the record. All other considerations are extra Judicial considerations and if your judgment or your 

order is influenced by any extra judicial consideration, mind it you are not entitled to be called a  
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Judge. You may occupy that position, You may derive your salary, yet you know that you have not acted 
as a Judge in a particular matter. 

As my esteemed brother was telling you various statutes have set up time limits for disposal of 
Sessions Trials. The shortest duration that has been prescribed is under Section 309 sub-Section (2) which 
is 2 months. But we have seen a spate of decisions where the trials have been concluded in 5 days, 7 days, 
15 days, 30 days. Nobody is against quick disposal of cases but question is how quick that should be? 
Somebody is deciding it in 5 days, someone is deciding it in 7 days, somebody is deciding it in 4 days. If 
such a situation arises we need to ask ourselves what are the motivating factors by which we were guided. 
Whether there was any extra judicial consideration at play as my brother rightly pointed out about 
"Nikl"A 

’’ _'�� ’’ S��  !>? �$����  ��  _'�	  �(  3�,  #���6c�  �	  �	  �0C 5���'�� ��  ��  �! �����  ��  '���  

=���  !> m�  G��	  � �	  �! ��  =V#L �� _  �  �� _  ���	  �(  3�A����  !>, 3#�6  J����  �0 �!  !0C+ 1�  

5���� ��  �	  E> � �  �0  =!��  3�A����  �!L�  !>, �!��  _�'�  �!L�  =���  *�1!�	,  5����"+�  ��  _'�	  ��  =0 

����  !0��  !>, �!  !0��  !> “Law Journals”  �$����  ��  K���  3�A����  �	  ��"�  _'�� , �	�L  k
Z  ��  �0T  

�a_�   ;:  �!L�  !0��  !>, �	!��  �!  !0��  !> 1�  �1#  3�A���������  D�	  1��+  .��:  ��  
���:  �$����  

��  _'��  �+  !>, �0  K���  5����"+�  �	  ���  ��  KV 	$  �!L�  ����  *�1!�	  �JV�  J=�  5���� �  �	  f���  K�  

��:6�  �0  '�-��  1���  C��  !> �	 �  K�  5���� �  �	  ���  ��  KV 	$  1���  =���  *�1!�	,   

�1#  D��  !0��  !> �0 �	�	  y��  �	  �� _  �������  
���  1��+  .���  �	  !  !0 =���C+,  �1#  !�  �P���  

P�-��  C��  �	  �JV�  �e �! )�C�, unseeingly haste, if you try to decide cases, than we have to ask our self, 

subconsciously are we trying to make some kind of record, do we want to get into Guinnees Book of 
World Records for deciding a case in India in shortest possible time. Mind you, even if you set such a 
record, it would be a dubious record. It would not be a record of being proud of because the Code of 
Criminal Procedure and various other laws have laid down an elaborate procedure. It has incorporated 
certain safeguards into the procedure in order to ensure fair trial and at the end of such trial, complete 
justice. It ensures that an accused gets ample time and opportunity to defend his case. If due to our 
ambition or due to other extra judicial considerations, we deprive accused of that opportunity, then 
certainly we are not doing Justice. If a Sessions trial, at the end of which death sentence/capital sentence 
is imposed, is concluded in a very short span of time, it gives rise to a suspicion in the minds of the 
people that Judge was only too eager and predetermined to hang the accused. So we have to safeguard 
against that. Let us not put ourself in such situation where such types of allegations can be leveled against 
us.  

�	��  �!  �!��  
�V��   �+  �!L�  !> 1�  3'  ��+���  ���  ��  ������  �0  ����  #	�	 �!�•	  m�  

=�'��  �0  �=��  ��  =��	  #�, D��  �+  
�V��   �!��  �!L�  !>  	1��  =>�� 1�  ����+�  5�����"'��  o+ ��=‘��  

'w  ��!�  �	  �!�  1�  "No doubt justice delayed is justice denied but on the other hand justice hurried is 

justice burried"  �! ��  ��"�  K��� 	'�  ��  !�  trial �0  �!L�  * �  ���	  !e,  

3'   0C�  �	  #	$�  !0C�, Cg� 1���  !0C�, !�   0C  �!��  �>4��  #	$�	  !e 1�  j��#���  cases, 

J=���  ������  '�  �OP��#NF ��"�0
'�  1���  =���  !>, �	  �P���  C�L�  'O{�)��  �	  3�	  !e , �P���   
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��"6�  'O{�)��  �	  3�	  �(  �=!  �	  �	  �'�	  � �	  ��!C+   +C  �
�6�  .�d  �!L�  ��  '��	  !e m�  5���� �  �	  

f���  K5!� ��  Legal Aid �	  '>�  ��"���  K' I"  ���  1#�  =��	  !e, =0 3�  �g�  '�  �����!L�  !0�	  !e, 

G��	  ���  !L ���  K���  motivation ��  �+  ����  !0��  !> m�  �0 ��  .���  �	  5���� ��  �	  G����  '�  ���  

���	  !e m�  D�+ '-�J����  ��  !�  �1#  �! ��  ��  ���  ��  K�  trial �0  conclude ���	  ������  �0  E���+ �(  

�=�  #	 #	�	 !e, �0  S��  !�  G�	 fair trial �!  ���	  !e? S��  G��	  ��  ���  ��  fair trial conclude �(  =�  ���+  

!>? !��  �'�	 -3'�	  ')_��  !0C� �!  .W 1�  S��  !��	  =0 1���  !> �0 5���  !>, S��  �!  �	 �  5�����  

consideration '�  3"�-��  !>? �!L�  D��  �0  �!L�  ��  1�  !��	  =0 �� _  �+  1���  �!  extra judicial 

consideration '�  based �� , =!��  !���L  �$����  ��  _'�	  �(  Ga_�, -��wF6 ����  ���	  �(  Ga_�, ��! -��!L  

'��	  �(  Ga_�, !���	  5�����  
��	�  �	  ‹'�  !��+  !0 CT m�  !��	  .��:  ��  �5���  ��  1#�� , !��  �'�	 -

3'  �	  ')_��  !0C� 1�  S��  !��	  �'�	 -3'�0  .��:  �(  '-�J������  ��  �*���  ���	  ��  K�*�  ����  

1#��,   

#NF .12��  ��1!��  �(  "���  235 �(  K'"���  (2) �!  .��"��  ���+  !> 1�  
�*��:  '):6 !0�	  �	  '`��  

������  �0  #NF �	  .W '�  ����	  ��  ����  1#��  =���  *�1!�	,  S��  !��	  G�  .��"��  �0  �0�L  m'*�-����  

���  � ��  !>? S��  !�  D��  �0  �!L�  ��  �!	  !e 1�  #NF �	  .W '�  ��  #0 ����%  ����	  �	  ��#  �%	-�%��	  ��’  �(  

�!����  �	  !�  �!  �!  #	�	 !e 1�  �P���  C��+� �'��"  !> G�� �	  !��	  K��	  ‹'�  ��"���  #NF  �#  1#��  

!>, �!L�  !�  D��  �0  �!L�  ��  �!	  !e? �	  ��  #	$�	  �(  !��  3�A����  !> S��1�  ��.+�  �0%6 �	  �!�  1�  =!��  

#0
��
9  �	  '`��  �����T  ��  '��6d  ����  ������  �0  �!L�  1#��  C��  !>, K���  trail vitiate !0 =��	C+ m�  

K���  retrial order !0C+, �!  ��.+�  �0%6 �	  hold 1���  !>, S��  G��	  ���=)#  !�  G�  .��"��  ��  K��	  �!L  

'-�.	U�  �� , K��(  �!L  �����  �	  ���8'  3#�  ��  �!	  !e, �	  !��  #	$��  !0C�,  �1#  
���5�  .��"�� , =0 #NF 

.12��  ��1!��  �	  !e, K��0  !�  'Q�	  !e �0  !�  K���  '��	  !e 1�  G���  ���	  �!P�'):6  K��	  '+_	  �(  �����  !>, 
"circumspection". A Judge needs to be circumspect. He cannot be too anxious to convict an accused and 
impose sentences which are not sustainable in the fact and circumstances of the case.  

!���	  ��  ��  ��  !�   0C�  �	  ��  ��  =0 G�  .���  �(  "��:�  ��  CT !> 1�  !��	  �0  40�  1#�� , =�•  

‹'�,  D��  �!L�  !> 1�  3'�	  5���� �  �5���  ���	  �	  � �	  ��	  ! ��	  !e m�  ‹'�  �	  5���� �  K�  �5���  �0  

��"���	  �	  � �	  ��	  !e, 3'�	  f���  5���  ���	  ��  �0T  .����"  �!L�  !>, �1#  ������  �0  5���  3'�(  !L 

�#� �  ��  ��  ����  !> �0  3'  K��0  ‹'�  S��  �	=�	  !e, 3'  �'�	  ���  '�  !L 5���  ��  #LJ=�	, =0 

relief K��0  #L =�  ���+  !>, K��0  �'�	  ���  '�  !L #	 #LJ=�	, !��  G���  career conscious �!L�  !0��  

*�1!�	  1�  !�  ���)�  �	  “first principles”  �0  �+  �� ��=�  #	 #�,  

3=  ��  
�
�  ��y���  �� - “Imposition of death sentence”. �e 3'   0C�  �0  � �!  #)�C�, !� ��1�  

3'   0C�  �	  'Q	 !�C	,  	1��  1E� �+  �e #0!����  *�! )�C�, �� _  ��:6�  !e -=C�0!�  ���!  
� . �%	% “E  �).'+., 

(1973 12 w=  370), �	  ��83�  ���	  �a*�  ���! , (�a*�  ���!  
� . �%	% “E  '�=�� , 1980 12 w=  636), 

�a_‰ ���! , (�a_‰ ���!  ���  �5�  
� . �%	% “E  '�=�� , 1983 12 w=  1457), �!  ��  ��:6�  !e, $���g�  '�  

�a*�  ���!  ���  �a_‰ ���!  �0  �1#  3'  �a_	  �	  �����  ��   �C	 �0 1��  '-�J������  ��   death sentence 

impose 1���  =���  *�1!�	 , �g� -�g�  �+  aggravating circumstances !0�+ !e =0 1�  death sentence �0  
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 justify ���+  !e, �g�  �+  mitigating circumstances !0�+ !e J=���  !��  ����  #	�	 �(  3�A����  !>, G�  ��  �	  

3'�	  concept �! ��  �a_	  �	  �����  !0 =���C	,   

'�  �0q�  ��  �e G�'���  3'�0  ���  #	��  *�! )�C� 1�  Shivu v. Registrar General, High Court of 

Karnataka, (2007) 4 SCC 713, ��  ��.+�  �0%6 �	  �!  hold 1���  ��  1�  – 

"The principle of proportion between crime and punishment is a principle of just desert that serves 
as the foundation of every criminal sentence that is justifiable. As a principle of criminal justice it is 
hardly less familiar or less important than the principle that only the guilty ought to be punished. Indeed, 
the requirement that punishment should not be disproportionately great, which is a corollary of just desert, 
is dictated by the same principle that does not allow punishment of the innocent, for any punishment in 
excess of what is deserved for the criminal conduct is punishment without guilt." 

G���  K5!��	  "Doctrine of proportionality" �0  emphasize 1���  !>, 1��+  �+  �'��"  ��  =�  !�  

#NF #	�	 !e, �0 #NF K�  3'���"�  �O P� �(  3'���"���  �	  �����'����  !0��  *�1!� , �  K��	  ��  m�  �  

K��	  ��"�,  !�   0C  ����  �!  #	$�	  !e 1�  !�   0C  trial ���	  ��  !L G���  ��  =��	  !e 1�  =�  sentence 

�(  ���L  3�+  !> �0  !�  =�  j��#�  mind apply �!L�  ���	  !e, Sentencing policy �	  =0 basic principles !e K�  

'�  ����  �!L�  #	�	 !e m�  ��  #0 �%	 �%��	  =�� 	 , 1�  ���=  ��  G�  .���  �	  �'��"  �! ��  �Q  �!	  !e �C>�! -

�C>�! , ��  �! ��  !L cursory type �(  approach  	�	  ! ��  G�  .���  �	  =�� 	  !���	  ��:6�  ��  �*'��  ���	  !�  

 0C  =0 !���	  ��  ��  3��  !>, �0 sentence #	 #	�	 !e, �!��  High Court ��  !�   0C  #	$�	  !e 1�  325 ("���  325 

��#��� ) �	  �	 �  �	  � �	  �!L�  6 ��!  �(  �=�  #L CT !> !��  %)%�	 �	  � �	 , K�+ .���  �	  !��  %)%�	 �	  � �	  �!L�  

��  ��  �(  �=�  #L CT, �!L�  #0 ��  �(  �=�  #L CT !>, �!L�  .��:  �P���  C��+� !>, �!  �!  ��  �+�  ��  

�(  �=�  #	 #L CT !>, Sentence ��  subjectivity !�	��  �g=)# �!	C+  	1��  G���  j��#�  variation �!L�  !0��  

*�1!�	  1�  ';���  �0   C	  K��	  ���  �5���  ! �3  !>, 

G��	  ��#  Bachan Singh vs. State of Punjab, AIR 1980 SC 898, ��  �	 �  #	$� J=���  ��.+�  �0%6 

�	  #NF .12��  ��1!��  �(  "���  354 (3) �(  •�  ����  3�

6�  1���  !>, "���  354 (3) ��  �!  �!�  C��  !> 1� - 

"When the conviction is for an offence punishable with death or, in the alternative, with 
imprisonment for life or imprisonment for a term of years, the judgment shall state the reasons for the 
sentence awarded, and, in the case of sentence of death, the special reasons for such sentence." 

So where we propose to impose death sentence we have to provide special reasons that means 
imprisonment for life is a rule and death sentence is an exception. In the case of Bachan Singh, (supra) 

Supreme Court introduced the concept of rarest of rare case. �a*��a*��a*��a*�  ���!���!���!���!  (K'�0� ) �� 	  ��� 	  ��  �!�  C��  

!> 1�  
��  �	  
�� ��  .��:�  ��  !L death sentence 1#��  =���  *�1!�	 . Ordinarily 3'�	  f���  302 ("���  

302 ��#�
� ) �	  .��:�  ��  ��  J=�  �+  �	 �  ��  capital punishment permissible !> K���  death sentence �!L�  #	 

#	��  *�1!�	,   

�a*�  ���!  (K'�0� ) �� 	  �	 �  ��  ��.+�  �0%6 �	  �!  �!�  !> 1� - 

" I t  is ,  t her efor e,  impera t ive t o vo ice t he concer n t ha t  Cour t s ,  a ided by t he  
broa d i l lus t ra t ive gu idel i nes ind ica ted by us,  wi l l d ischar ge t he oner ous funct ion  
with ever mor e scrupulous care and humane concern,  directed a long the highroa d of   
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legislative policy outlined in Sec. 354 (3), viz., that for persons convicted of murder, life imprisonment is 
the rule and death sentence an exception. A real and abiding concern for the dignity of human life 
postulates resistance to taking a life through law's instrumentality. That ought not to be done save in the 
rarest of rare cases when the alternative option is unquestionably foreclosed." 

G��	  ��#  Macchi Singh (K'�0� ) �� �  �	 �  3��,  G�  �	 �  ��  �+  K5!��	  �a*��a*��a*��a*�  ���!���!���!���!  (K'�0� ) �� 	  

�	 �  ��  =0 ��*0q  ��  K�+ �0  ����	  �$�  =0 G�  .���  �	  ��  -  

"The extreme penalty of death may not be inflicted except in gravest cases of extreme 

culpability." Death sentence ��  ��  ��"�0
'�  �!L�  1���  =���  *�1!�	  =�  ��  1�  K��(  '-�J�������  

C��+���  .�O ��  �(  �  !�,  ��� -3'���"���  �	  =0 .��:  !e, �P���  C��+� .��:  !e, C��+���  o	:+ �	  

.��:  !e, K��0  _0q��  �	  1��+  ��  Death sentence impose �!L�  1���  =���  *�1!�	,  

The second principle which has been culled out in Macchi Singh's case (supra) from Bachan 
Singh (supra) is that before opting for death penalty the circumstances of the offender also required to be 
taken into consideration along with the circumstances of the crime. There are certain circumstances which 
are crime centric like motive, manner in which it was committed etc., these circumstances are crime 
centric. Then there are certain circumstances which are criminal centric. For example, the age of the 
criminal or possibility of reformation or he was under some stress or some mental distress. These are all 
circumstances which are criminal centric. So while imposing death penalty, all the circumstances that are 
either crime centric or that are criminal centric have to be taken into consideration. 

Third principle that was culled out was that life imprisonment is the rule and death sentence is 
exception. In other words, death sentence should be imposed only when life imprisonment appears to be 
altogether inadequate punishment having regard to the relevant circumstances of the crime and provided 
the option to impose sentence of life imprisonment cannot be consciously exercised having regard to the 
nature and the circumstances of the crime and all the relevant circumstances. Where you find that 
alternative of imposing life imprisonment is absolutely foreclosed, then only you should think about 
imposing death penalty.  

 Fourth principle that was culled out was, a balance sheet of aggravating and mitigating 
circumstances have to be drawn up and in doing so mitigating circumstances have to be accorded full 
weightage and a just balance has to be struck between aggravating and mitigating circumstances before 
option is exercised. Before you propose to impose death penalty you should mention all aggravating 
circumstances on the other side and all mitigating circumstances on the other side. Then in next step what 
you are supposed to do is that you give full consideration to the mitigating circumstances and after giving 
full consideration to the mitigating circumstances if you are of the view that the death penalty is the only 
alternative and life imprisonment is not an adequate substitute, then and then only death sentence can be 
imposed. 

Now we should dwell upon what are the aggravating circumstances and what are the mitigating 
circumstances. If murder has been committed with prior planning,  
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with premeditation; if it is premeditated murder, preplanned murder, cold blooded planning have gone 
into, that is an aggravating circumstance. =!��  �! ��  !L �+�P�  ��L�	  �	  !P��  �(  CT !0, D�+ '-�J����  �+  

��  aggravating circumstance ���+  =��	C+,  �1#  1��+  �#”"��L  public Servant ��  murder 1���  C��  !0, 

�	��  �	  1��+  ��'�!L  ��  murder 1���  C��  !0, '�� �  �	  1��+  ��6*��L  ��  K�����  1���  C��  !0 J=�  

���  1�  �0 �'�+  Œ�)%L ��  �!	  �	 , �	  �+  ��  aggravating circumstance !>, 

Mitigating circumstances S��  !0 ���+  !e, Spouse offence has been committed under the 

influence of extreme mental or emotional disturbance. J=�  circumstances ��  accused �	  f���  �'��"  

1���  C��  !0 K�  ���  �0 mentally �! ��  j��#�  stressed !0 �0 ��  mitigating circumstance !0 ���+  !> 

S��1�  G��	  3"��  '�  �!  ����  =�  ����  !> 1�  �!  =0 murder ��  �!  premediated �!L�  ��,  The age of 
the accused is also important. You have to see whether at the time of the offence the accused was 
neither too young nor too old. If we have too young like a 18 years, 19 years, or too old, like say he was 
at the time 80-85 years old then this would be a mitigating circumstance. �1#  �������  G�  ���  �(  !> 1�  

accused would not be continuing danger, D��   C��  !> 1�  �0 reform !0 =��	C�  m�  reform !0�	  �	  ��#  

���=  �	  � �	  �
�B�  ��  1��+  �+  .���  ��  �0T  $���  �!L�  !0C�, �0 �!  �+  ��  mitigating circumstance 

!0C+, 

��+ -��+  !���	  ����	  D�+ '-�J�������  3�+  !e 1�  =!��  accused �0  D��   C��  !> 1�  K��	  f���  

=0 !P��  �(  CT !> K���  K��	  '��  justification �g=)# !> =>�	 victim �	  f���  �)���  ��  ������  �0  �! ��  

��"�  '�	���  1���  C��  !0, �! ��  ��"�  K��	  ‹'�  =��6 }��	  C�	  !�  ��  D�+ �0T  '-�J����  !0 J=��	  

.�����  ��8'  K��	  f���  !P��  �(  CT !0, �	  �+  ��  mitigating circumstance !> J=��0  �'�	  
�*��  ��   	��  

*�1!�	,  

!� ��1�  Macchi Singh (K'�0� ) �� 	  �	 �  �	  '! 	  ��  ��.+�  �0%6 G�  ���  �	  �*��  �!�  !> 1�  

"aggravating or mitigating circumstance"  �(  �0T  � �%  ���T  =��	  ��  K��	  �0T  K#�!�:  1#�	 =���  

S��1�  ��.+�  �0%6 �!  �����  * ��  !> 1�  G�  .���  �(  �0T  � �%  �����  ��  G�  .���  �	  K#�!�:  #	��  

4‰� �!L�  !0C� S��1�  G��	  Judicial discretion restrict !0 =��	C�  m�  D�+ �0T  � �%  practically ���T  �+  

�!L�  =�  ���+  !>  	1��  Macchi Singh (K'�0� ) �� 	  �	 �  ��  ��.+�  �0%6 �	  .�b  1���  !> 1�  aggravating 

circumstances m�  mitigating circumstances �	  S��  illustration !0 ���	  !e �0  principle ��u�	  �	  ��� -

���  �1#  !�  K�  illustration '�  �+  �=�  F� �C	 �0 ��  broad understanding G�  ���  �(  !���	  ��  ��  '>#� !0 

���+  !> 1�  1��  circumstances ��  death sentence impose 1���  =�  ����  !> m�  1��  circumstances ��  

death sentence impose �!L�  1���  =���  *�1!�	,  

'! +  K5!��	  =0 aggravating circumstance ���T  �+  �0 manner of committing crime �+,  J=�  }�C 

�	  ��  J=�  8'  �	  !P��  �(  CT, =!��  !�  �!  '��	  !e 1�  the manner of committing the offence was 

extremely brutal, diabolical, revolting and deserted, �0  �	  ��  aggravating circumstance ���+  =��	C+,  

G��	  iOJ:�  ��L�	  �	 , G��	  '>���*�  ��L�	  �	 , G��	  '�Jv�  ��L�	  �	  !P��  �(  CT 1�  the judicial 
conscience of the society would be shocked in that case, it would be an aggravating circumstance which 
would go against the accused. Second circumstance is for example, if victim is inside his house along  
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with his family members and that house is set on fire in order to burn them alive.  3��  �!  !> 1�  

������  �(  3'���"�  C��
��"  �	 , '+1q�  m�  K��	  ���	  family members K��	  i�  �	  ���  !L ���  =���,  

�1#  G�  .���  ��  3��  !> �0 �!  �+  ��  aggravating circumstance ���+  =��C+,  �1#  ���	  �	  '! 	  victim 

�0  ���L ��!  �	  torture 1���  C��  !0 �0 �!  �+  D�+ !L circumstance !> J=��	  3"��  '�  ������  �0  death 

sentence impose ���	  �	  � �	  consideration ��  � ��  =�  ����  !>, There may be a circumstance where 

the body of victim was cut into pieces, =!��  �O��  �	  ��L�  �	  1��+  "��#��  !�����  �	  %� �q	-%� �q	 ��  F� 	  

C�	  ��  K��(  body �0  ���L ��!  �	  dismember 1���  C�� , �0  �	  �+  ��  aggravating circumstance �	  8'  ��  

���+  =��	C+,  

K��	  ��#  Supreme Court �	  f���  �� _  K#�!�:  1#�	 C�	  !e J=��0  !�  aggravating circumstance �	  

8'  ��  ���  ���	  !e, =!��  �'��"+  ��  �'��"  �	  �0T   	�� -#	��  �!L�  !>, K���  �'�='K  �	  �0T   	��  #	��  �!L�  

!>, �0 �0 ��  professional killer !>, K�	  �� _   0C�  �	  f���  hire 1���  C��  !> �0  �!  �+  ��  aggravating 

circumstance !> S��1�  �!  �! ��  cold blooded !>, G���  �0T  mitigating circumstances �!L�  !e G�� �	  

G��0  aggravating circumstance �	  8'  ��  ����  =�  ����  !>, �! ��  !L cold blooded murder !>, =>�	 �0*+  

��u+  ��J=�  �	  �!�  �1#  1��+  7�
�  �(  !P��  �(  CT, 1��+  property �	  ��-��  �0  ����	  �	  !%��	  �	  � �	  

!P��  �(  CT, 1��+  property '�  �I=	  �	  � �	  !P��  �(  CT !0 �0 G�  '-�J����  �0  �+  !�  
�*��  ��   	  ���	  

!e, ��+ -��+  �	  !0��  !> 1�  J=�  7�
�  �	  !P��  �(  !>, he is in a position of trust. �1#  1��+  
'��  �	  �'�+  

�	%L �(  !P��  ��  #L !0, he was in a position of trust, =0 victim �+  �0 �	%L �+ , �!  �'�	  
'��  '�  ��0��  

���+  �+ , G��	  ���=)#  
'��  �	  f���  K��(  !P��  �(  CT ��  D�+ '-�J����  !0 ���+  !> 1�  1��+  hostel �	  

warden �	  f���  ��  =	  �	  �"+;�  �	  f���  1��+  inmate �(  !P��  �(  CT !0, �!��  �+  =0 relationship !> 

fiduciary nature �(  relationship !> ��  �	  !0 ����  !> 1�  the murder is committed in betrayal of mother 

land, �'�	  #	�  �0  "0$�  #	�	 �	  � �	 , #	�r0!L  ���	  �	  � �	  �0T  =�*�#  ���  3��  m�  #	�  �0  "0$�  #	�	 �	  

.��:  �� , #	�  �	  ���  CR��L ���	  �	  .��:  �� , �1#  �!  1��+  �(  !P��  ����  !> �0  �!  �+  ��  aggravating 

circumstance !0C+, 

�+���  Point =0 Macchi Singh (K'�0� ) �� 	  �	 �  ��  ��.+�  �0%6 �	  �����  ��  �0 !0��  !>, “anti 

social” m�  "socially abhorrent nature of the crime". K#�!�:  �	  �g�  '�  ����)�*�  =�����  ��  ����)�*�  

=�=�����  ��  minority committee �	  members �0  �����  �(  ��E  �	  ���   +J=�	  1�  �0T  =�+�  #L CT !0 

�0  K�  =�+�  �	  K��0  $#	q•�	  �	  � �	  ��  =�+�  '�  �I=�  ���	  �	  � �	  K�  ���#��  �	  �#���  �(  ���)1!�  

!P��  ����  !0 �0  �!  ��  D�+ '-�J����  !>, J=��0  !�  death sentence impose ���	  �	  ���  
�*��  ��   	  

���	  !e, Bride burning �	  �	 �  �� , J=��0  !�  dowry death �!�	  !e, �1#  1��+  �	  f���  �'�+  'b+  ��  �'�+  

�! ) �(  !P��  G�� �	  ��  #L CT !0 J=��	  #0����  ��#L  ���	  #!	=  !���  ��  � ��  =�  ��	  ��  !P��  G�� �	  

��  #L CT !0 1�  #)��L  �1! �  �	  ��#L  ��  ��	 , #)��L  �1! �  �	  ����"�  �(  �=!  �	  '! +  'b+  �(  !P��  ��  #L 

CT !0, D�+ '-�J������  ��  �+  death sentence impose 1���  =�  ����  !>, 

*g��  Point Macchi Singh (K'�0� ) �� 	  �	 �  ��  K5!��	  �����  !> �!  !> "magnitude of the crime", 

‘‘ �'��"  �(  7��'��� ’’. For example, suppose there are cases of multiple  
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murder, =!��  ��  �	  ��"�  7�
���  �(  !P��  ��  #L CT !0, ��  !L '-����  �	  6 7�
���  �0  $q	 ���	  !P��  

��  #L CT !0 J=���  �1! �D�  �+  ����  !� , �a*�  �+  ����  !� , ��  ��  !L ���#��  �	  15 �#���  �0  $q	 

���	  C0 + ���  #L CT !0, ��  !L ���=  �	  10 7�
���  �0  $q•�  ���	  ���  1#��  C��  !0, 15 7�
���  �0  ��  

��  �	  K���  ���	  !P��  ��  #L CT !0 =0 1�  ��  !L ���#��  �	  !�  m�  �!  !P��  1��+  7�
�C�  ���:  �	  �  �(  

CT !0 �JV�  G�  �=!  �	  �(  CT !0 1�  �	  K�  ���=  
��	
  �	  �#��  �	 , �0  D�+ '-�J����  ��  death sentence 

impose 1���  =�  ����  !>, 

�C �  Point Macchi Singh (K'�0� ) �� 	  �	 �  ��  K5!��	  �����  1�  "Personality of the victim of 

the murder".  !��  death sentence impose ���	  ���  �!  �+  ����  �$��  !0C� 1�  3J$�  victim �(  

personality �> �+ !>, S��  victim innocent child !>, 1��+  �	  #0 �
6  �	  �a*	  �(  !P��  ��  #L ��  _�  ��!  �	  �a*	  

�(  !P��  ��  #L, K��	  ���� -
'��  �	  �# �   	�	  �	  � �	 , ��  �!  �a*�  =0 !>, �0T  �=!  �!L�  !0 ���+  K��(  

!P��  ���	  �( , �� �  provoke ���� , provocation #	��  �0  �! ��  #)�  �(  ���  !> S��1�  K��(  !P��  ��  �0T  

���:  !L �!L�  !>, 1E� �+  K��(  !P��  ��  #L, ��  �0 '>��  �	  � �	  ��  1�F�	'  1���  ��  1�F�	
'�C  ���	  �	  ��#  

K��(  !P��  ��  #L ��  K��	  ����  
'��  �0  ���  ��$��	  �	  � �	  !P��  ��  #L, D�+ '-�J������  ��  �+  death 

sentence impose 1���  =�  ����  !>, ��+  ��+  �!  !0 ����  !> 1�  =0 victim !0, she is helpless woman, 75 

years old woman, 80 years old woman, 85 years old woman. �T  ���  !�  #	$�	  !e 1�  �)}	• 7�
���  �(  

�&'
?  �	  � �	  !P��  ��  #L =��+  !>, �g���  �	  f���  ��  K��	  �� �	 -=� �	  �� 	   0C�  �	  f���  i�  ��  i����  

�0T  �O9 7�
�  �  K��(  'b+  #0��  �0  ���  1#��  C��  !0, �	  ��  �=!  !0 ���+  !> death sentence impose 

���	  �(  ��  �!  !0 ����  !> 1�  �0 �1! �  =0 !>, �0 disabled !0 1��+  �=!  �	 , physically challenged !0, 

K��(  !P��  ��  #L =��+  !>, ��+  ��+  �!  J����  �+  !0 ���+  !> 1�  =0 victim !>, she is a public figure, 

K#�!�:  �	  �g�  '�  o+��+  G�1#�� C��"+ �(  =0 !P��  ! �T �+  she was a public figure who was generally loved 

by many people not by all many people, I would say m�  !P��  1��+  7�
�C�  ���:  �	  �!L�  ! �T �+,  !P��  

G�� �	  ! �T �+  1�  �!  ��  public figure �+� m�  revenge  	�	  �	  � �	  ! �T �+,  o+ ��=+�  C��"+ �(  !P��  ! �T �+ , 

�!  .��:  �+  G�+ .���  �	  �	 �  ��  3�	C�,  ����  C�!� ���0C+  ��  �	 �  K�+ ��  3�	C�,   

�0  �	  ��  circumstances G�  .���  �(  !e 1�  G�  ���L  circumstances '�  
�*��  ���	  �	  ��#  ���L  

aggravating m�  mitigating  circumstances ��  balance sheet ����	  �	  ��# , mitigating circumstances �0  

full pay #	�	 �	  ��# , �1#  3'�0   C��  !> 1�  �!  rarest of rare case !>, �!��  !��  life sentence impose �!L�  

����  *�1!�	 , �	 �  K�+ '-�J����  ��  3'  death sentence impose ��  ���	  !e �5���  �!L�,  

�T  ���  �!  !0��  !> 1�  =0 �	 �  !0��  !> K���  �0T  direct evidence �!L�  !0�+ !>, It is based upon 

circumstantial evidence. Circumstantial evidence �	  �	 �  ��  ��8  �	  �� _  �	 �  �	  J=���  �!  �!�  C��  ��  1�  

ordinarily circumstantial evidence �	  cases ��  death sentence impose �!L�  ����  *�1!�	,  ��#  ��  �� _  

Judgment 3�	  J=���  �!  �!�  C��  !> 1�  circumstantial evidence necessarily inferior type of evidence 

!0��  !>, D��  �!L�  !> 1�  3'�0  �1#   C��  !> 1�  1��+  particular case ��  circumstantial evidence inferior !>, 

sufficiently offence prove �!L�  ! �3 , D�+ '-�J������  ��  3'�0  accused ��  acquittal ��   
 
  



�

���
�

#	��  *�1!�	,  �1#  3'  '��	  !e 1�  on the basis of circumstantial evidence, accused �(  guilt =0 !>, beyond 

reasonable doubt prove ! �T !> �0  1E� circumstantial evidence �0  sentence �	  point '�  consider �!L�  ����  

*�1!�	 , D��  ��#  �	  judgments ��  �!�  C��  !>, 

��+  #0��  .���  �	  judgments 3'�	  ����	  !e, By way of caution !�  �!  �!  ���	  !e 1�  

circumstantial evidence �	  case ��  ����  S��  !0��  !> 1�  murder 1��  .���  �	  1���  C��  �!  '��  �!L�  !>, 

3'  E=6 �-��	  1�  �	 �  3'�	  case ��  memorandum !> m�  memorandum �	  basis '�  �0T  -����L  �(  !>, 

���   +J=�	  1�  victim �	  �'q	  recover ! ��	  !e ��  K��	  ornaments recover ! ��	  !e, �0  K��	  basis '�  !�  �!  

�!L�  ��u  '��	  !e 1�  !P��  1��  ��L�	  �	  �(  CT !>, Exactly what transpired when the offence was 

committed. D�+ '-�J����  ��  ���#  G�+ �=!  �	  �� _  Judgments ��  �!�  C��  !> 1�  ordinarily 

circumstantial evidence �	  case ��  death sentence impose �!L�  ����  *�1!�	   	1��  �1#  3'  convinced !e 

1�  evidence ')�L ��!  �	  firm !>, K���  �0T  infirmity �!L�  !>, K���  �0T  weakness �!L�  !>, �0  �T  authorities 

�	  '-�.	U�  ��  �0T  D��  legal .����"  �!L�  !> 1�  K���  circumstantial evidence �	  basis '�  death sentence 

impose �!L�  ��  ���	  !e,  

��   �� ���  ���L  =0 ����  3'�0  ���T  C– �+� K���  ��*0q  �!L  ��� ��  !> "circumspection". 

3'�0  �! ��  �0*  ��u  ��  death sentence �0   �C)  ����  *�1!�	  m�  �1#  ���   +J=�	  3'�	  �	 �  ��  '���  

!> 1�  ���L  ����  �0*�	  �	  ��#  "rarest of rare case" !>, ��+  3'�0  impose ����  *�1!�	,   

��  K#�!�:  3'�0  #	��  *�! )�C�, E=6 �(J=D  It is a case of rape with a minor girl of 5 years old, �1#  

1��+  '��*  ��  �(  �a*+  �	  �	 �  ��  allegation �!  !> 1�  her private part was penetrated by finger.  ��  !��0  

�!  �0*��  'q	C�  1�  S��  �!  case rarest of rare !>, �1#  3'  #	$�C	 1�  !0 ����  !> 1�  G�  particular case ��  

�	 �  finger �	  insertion ��  allegation �� , �0T  �	 �  D��  !0 ����  !> J=���  penetration of vagina by penis 

!0, graver !0 =��	  �C� , �0T  �	 �  !0 ����  !> J=���  �0T  foreign object penetrate 1���  C��  !0 m�  graver 

!0 =��	,  �0T  D��  �	 �  !0 ����  !>, rape �	  ��#  K��(  !P��  ��  #L CT !0 �0 rare case !0 =��	C�,  �0  =!��  !�  

'��	  !e 1�  �!  �  �	 �  exceptional nature ��  �	 �  !> �JV�  rarest of rare case !>, �! ��  ��  D��  !0��  !>, ���6��  

�� �  �	 �  3'  ���  ���	  !e, Rarest of rare. Not only she was gang raped, she was also mutilated. Her body 
was brutally mutilated. It was such a case which was abhorrent, which absolutely shocked the conscience 
of the society. In such cases only death sentence can be imposed and should be imposed. 

 
��R	 �(  ���  �!  !>, 3'  '�  �0T  .����"  �!L�  !>, death sentence impose ���	  '�,  !����  !�  

Additional Sessions Judge and Sessions Judge, death sentence impose ���	  �	  � �	  competent !>  	1��  

���	  principle =0 �e�	  3'�0  'Q��  ����	  !e, ��  �!  ����	  !e 1�  3'�0  �! ��  !L "+�=  �$��  *�1!�	 , death 

sentence impose ���	  �	  ���	  ��  ')�L ��!  �	  ��� 	  �0  �0*   +J=�	 , ���L  authorities ��  ���  ��   +J=�	  

S��1�  ��  ���  �1#  death sentence impose !0 C�� , ��  ���  �1#  death sentence execute !0 C��  �0  that is 

irreversible. �C�  3'  1����  �+  '`���'  ��   � , K�  7�
�  �(  J=5#C+ ��'�  �!L�  3�	C+,  

"5���#  ,  
�

�
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19. As a rule, mere proof that an event has happened or an accident has 
occurred, the cause of which is unknown, is not evidence of 
negligence. But the peculiar circumstances constituting the event or 
accident, in a particular case, may themselves proclaim in concordant, 
clear and unambiguous voices the negligence of somebody as the 
cause of the event or accident. It is to such cases that the maxim 
res ipsa loquitur may apply, if the cause of the accident is unknown  
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 and no reasonable explanation as to the cause is coming forth from the 

defendant. To emphasize the point, it may be reiterated that in such cases, 

the event or accident must be of a kind which does not happen in the 

ordinary course of things if those who have the management and control 

use due care. But, according to some decisions, satisfaction of this 

condition alone is not sufficient for res ipsa to come into play and it has to 

be further satisfied that the event which caused the accident was within the 

defendant’s control. The reason for this second requirement is that where 

the defendant has control of the thing which caused the injury, he is in a 

better position than the plaintiff to explain how the accident occurred. 

Instances of such special kind of accidents which “tell their own story” of 

being offsprings of negligence, are furnished by cases, such as where a 

motor vehicle mounts or projects over a pavement and hurts somebody 

there or travelling in the vehicle; one car ramming another from behind, or 

even a head-on-collision on the wrong side of the road. (See per Lord 

Normand in Barkway v. South Wales Transport Co., (1950) 1 All ER 392, at p. 

399, Cream v. Smith, (1961) 8 All ER 349 and Richley v. Faull, (1965) 1 WLR 

1454.  

20. Thus, for the application of the maxim res ipsa loquitur no less important a 

requirement is that the res must not only bespeak negligence, but pin it on 

the defendant.” 
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JUSTICE HURRIED!! TIME TO RE-THINK 
– By Vijay Chandra  

Member Secretary 

M.P. State Legal Services Authority 
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Recently this headline in a leading Hindi daily newspaper has caught the attention of all 

concerned with our criminal justice system. This was in reference of a judgment by division bench of 

High Court, wherein death sentence was converted into life imprisonment. (In Ref. v. Sunil Adivasi, 

Criminal Ref. No. 5/18 and Sunil Adwasi vs. State of M.P., CRA No. 5015/18 decided on 17/08/2018). 

It seems that many of us have totally forgotten the statutory provisions as well as series of 

consistent decisions of Hon’ble Apex Court and our own Hon’ble High Court in this regard. It is high 

time that we should remind ourselves of our constitutional obligations and mandatory statutory 

duties. The CrPC mandates that the trial will be conducted on a day to day basis but by no means of 

imagination it means that accused person's constitutional rights should be sacrificed. It is absolutely 

necessary for the trial Court Judge to be vigilant against defence tactics that might seek to 

unreasonably postpone the trial and use the interregnum to win over the witnesses, but it would be 

an overreaction and over enthusiasm to finish the whole trial in just a matter of few days, causing 

grave injustice to the accused. In serious cases, where the accused persons face charges 

punishable with death sentence or life imprisonment and they are represented by legal aid counsel, 

the trial Judge has to exercise some caution as well as restrain to ensure that the counsel has 

sufficient time to prepare and present the defence case. Most of the times, it has to be remembered 

that even the legal aid counsel has to consult the accused, who are generally in jail, before putting 

specific question to a material prosecution witness. 

It has to be kept in mind that the enthusiasm and zeal of any trial Court Judge to ensure 

speedy justice should not defeat the Constitutional guarantee of fair trial especially in serious 

offences. Right to counsel is recognized as fundamental right of an arrested person under Article 22 

(1) which provides, inter alia, that no person shall be denied the right to consult and to be defended 

by a legal practitioner of his choice. Sections 303 and 304 of the CrPC are manifestation of this 

Constitutional mandate. It has been held repeatedly that providing an accused with the services of a 

lawyer is not an empty formality. The accused has a right to consult and brief his counsel at every 

step and stage of the trial. Even if an experienced legal aid counsel has been assigned to the 

accused, he needs sufficient time to prepare and handle the case, otherwise the whole 

Constitutional scheme of fair trial would be an empty formality. 
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Many a times our “superfast track procedure” in a serious criminal case convicting and 

sentencing the accused in a record period of time results in serious miscarriage of justice. Trial Court 

Judges have to be alert, awake and full of enthusiasm to speed up the trial process but under no 

circumstances constitutional safeguards and legal rights available to the accused in every stage of 

trial can be compromised or jettisoned. Trial Court Judges have to take a very balanced and 

pragmatic approach so as to avoid situations described in both the following English proverbs – 

“Justice delayed is justice denied” and “Justice hurried is justice worried”. A mature and sound 

criminal justice system functions in between these two old proverbs. Of course, the procedure and 

method will vary from case to case. For example, even if a legal aid counsel is appointed in a 

particular case, he cannot be compelled and forced to examine a large number of material witnesses 

on a particular very day, without giving him some time for preparation. In fact, he has to be given 

sufficient time for preparation of the case. On the other hand, in a straight forward and simple case 

involving few witnesses, it may not prejudice the accused if several formal witnesses are examined 

on a single day. At the cost of repetition, it can be said that this all will depend on the importance of a 

particular witness to the case and its inherent circumstances. While no counsel should seek an 

unreasonably long time for completing the cross-examination of a material prosecution witness, the 

Court must ensure that sufficient time is granted for the purpose, in cases involving serious offences, 

to the defence counsel. 

Section 354 (3) CrPC says that when the conviction is for an offence punishable with death or, 

in the alternative, with imprisonment for life or imprisonment for a term of years, the judgment shall 

state the reasons for the sentence awarded, and, in the case of sentence of death, the special 

reasons for such sentence. It is now settled and of common knowledge that “special reasons” have 

to be some peculiar, notable, singular, better, greater or otherwise different from what is usual 

reasons. Thus, it is clear that life imprisonment is the rule and capital punishment is an exception. 

Hon’ble Kerala High Court has held in Dasan v State of Kerala, 1987 CrLJ 180 (Ker DB) that life 

imprisonment is the rule and death sentence is only the exception to be resorted to only when life 

sentence is found altogether inadequate after due consideration of all relevant facts and 

circumstances and that too only in gravest crimes of extreme culpability. 

Almost four decades back, in Bacchan Singh v. State of Punjab, AIR 1980 SC 898 and 

thereafter in numerous cases, it has been consistently held that death penalty can be inflicted 

only in the gravest of the grave cases. It was also held that such death penalty can be imposed 

only when the life imprisonment appears to be inadequate punishment. This law was further 

settled in Machhi Singh and anr. v. State of Punjab, AIR 1983 SC 957, where it was insisted upon 

the mitigating circumstances being balanced against the aggravating circumstances. In Swamy  
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Shraddananda @ Murali Manohar Mishra v. State of Karnataka, AIR 2008 SC 3040, though there was 

one of the most cold-blooded murder for gains, the Apex Court recorded that considering the 

absolute irrevocability of the death penalty, sentencing accused to death would not be proper. 

It is also important to note that the Apex Court has clearly held in Neel Kumar @ Anil Kumar v. 

State of Haryana, (2012) 5 SCC 766, that the extreme penalty of death need not be inflicted except in 

gravest cases of extreme culpability. Before opting for the death penalty, the circumstances of the 

offender also require to be taken into consideration along with the circumstances of the crime for the 

reason that life imprisonment is the rule and death sentence is an exception. The penalty of death 

sentence may be warranted only in a case where the Court comes to the conclusion that imposition 

of life imprisonment is totally inadequate having regard to the relevant circumstances of the crime. 

The balance sheet of aggravating and mitigating circumstances has to be drawn up and in doing so 

the mitigating circumstances have to be accorded full weightage and a just balance has to be struck 

between the aggravating and mitigating circumstances before the option is exercised. Similarly, in 

State of Maharashtra v. Goraksha Ambaji Adsul, AIR 2011 SC 2689, it has been held that awarding of 

death sentence amounts to taking away the life of an individual, which is the most valuable right 

available, whether viewed from the Constitutional point of view or from the human rights point of 

view. The condition of providing special reasons for awarding death penalty is not to be construed 

linguistically but is to satisfy the basic features of a reasoning, supporting and making award of 

death penalty unquestionable. The circumstances and the manner of committing the crime should be 

such that it pricks the judicial conscience of the Court to the extent that the only and inevitable 

conclusion should be awarding of death penalty. Thus, it is evident that for awarding the death 

sentence, there must be existence of aggravating circumstances and the consequential absence of 

mitigating circumstances. As to whether death sentence should be awarded would depend upon the 

factual scenario of the case in hand. 

Imposition of inappropriate sentences especially “death sentence” in non-deserving cases have 

now become the focal points of discussion in our criminal justice system and even in public at large. 

Imposition of sentence without considering its effect on society in general and criminal justice system 

in particular, will lead to devastating consequences. Till date we all remember the infamous trial, 

conviction and death sentence to Raja Nand Kumar on August 05, 1775, which is better known as 

“judicial murder.” It had rudely shocked the conscience of mankind. It was a case of miscarriage of 

justice. Let us hope and pray that there will never be a repetition of another case of Raja Nand 

Kumar. 

Another  th ing  that  has to be kep t  in m ind is  that  there is  a w ide discret ion 

g iven to the Cour ts  to impose punishm ent .  I t  has to be rem embered that  judic ia l   
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discretion which has been conferred upon the Court has to be exercised in a fair manner keeping in 

view the well established judicial principles, which have been laid down from time to time. According 

to Black’s Law Dictionary “judicial discretion” means the exercise of judgment by a Judge or Court 

based on what is fair under the circumstances and guided by the rules and principles of law; a 

Court’s power to act or not to act when a litigant is not entitled to demand the act as a matter of right. 

The word “discretion” connotes necessarily an act of a judicial character, and, as used with 

reference to discretion exercised judicially, it implies the absence of a hard-and-fast rule, and it 

requires an actual exercise of judgment and a consideration of the facts and circumstances, which 

are necessary to make a sound, fair and just determination, and a knowledge of the facts upon 

which the discretion may properly operate. Thus, the trial Court Judges are to constantly remind 

themselves that the use of discretion has to be guided by law and what is fair under the 

circumstances. 

One more important thing that has to be kept in mind is the fact that sentencing policy is 

ensured to be principle based and not judge centric, as is the case in many instances. Again, very 

importantly, principle relating to imposition of death sentence is equally applicable to all lesser 

sentences, where Courts have discretion under statute to award higher or lesser sentence. It has 

been held by Hon’ble Shri Justice Ranjan Gogoi, the CJI, speaking for the bench in Sunil Dutt 

Sharma v. State (Govt. of NCT of Delhi), (2014) 4 SCC 375, that we see no reason as to why the 

principles of sentencing evolved by this Court over the years through largely in the context of the 

death penalty will not be applicable to all lesser sentences so long as the sentencing Judge is vested 

with the discretion to award a lesser or a higher sentence resembling the swing of the pendulum 

from the minimum to the maximum. In fact, we are reminded of the age old infallible logic that what 

is good to one situation would hold to be equally good to another like situation. This is a cardinal 

principle, which has to be kept in mind by every trial Court Judge. 

It is also to be kept in mind that in the present scenario, where most of the death sentences are 

converted to lesser punishment or acquittal and also the fact that governments are reluctant to 

execute the death sentence, where it has been imposed for terrorist attacks or assassination of 

former Prime Minister or some truly cold-blooded gruesome murder. In all these cases awarding 

death sentence only leads to mental torture of the convicts, who have to wait for years on death row. 

In appropriate suitable cases, imposing a fixed, non-remittable term of imprisonment, commensurate 

with the nature of the crime as laid down in Swamy Sraddananda (2) v. State of Karnataka, (2008) 13 

SCC 767, truly resolves all these issues and except in the rarest of the rare cases, all Courts can 

simply adopt this as the uniform practice. 
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Needless to say, that besides taking a balanced and pragmatic legal approach while 

sentencing the accused in heinous offences, it is always to be kept in mind that the normal 

procedure provided under law for conducting the trial has to be followed and practiced at all cost. No 

media trial or public pressure should be allowed to influence the ongoing trials in such matters in 

criminal Courts of the State. Prescribed procedure and principles of natural justice cannot be 

sacrificed or guillotined for the purpose of finishing a trial in one or two weeks of time. We all are 

Judges of Court of Law and its not a Court of public opinion or press. This is also of paramount 

importance that it should realize and do justice according to law at our own level and it cannot be 

pleaded or said that the appellate Court will rectify or modify, the intentional mistake committed by 

trial Court on any such extraneous consideration. It must be remembered by all of us that the more 

serious the crime, the greater the need to ensure that there is no compromise whatsoever on the fair 

trial procedures. Every trial has to be just, fair and according to a reasonable procedure established 

by law as provided under Article 21 of the Constitution. Let all of us, again commit ourselves to do 

our best and try to do justice as per law and well settled principles of law. 
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MADHYA PRADESH STATE JUDICIAL ACADEMY, HIGH COURT O F M.P., 
JABALPUR 

TRAINING CALENDAR FOR THE YEAR 2019 
 

S. 

No. 

Name of the Programme  Target Group  Date & 

Duration 

Venue  

1. Colloquium for District Judges District Judges across the State 05.01.2019 

& 

06.01.2019 

High Court of 

M.P., Jabalpur 

2. Induction Training Programme 

(Third Phase) (Batch II) 

Newly Appointed Civil Judges 

Class II of 2018  Batch 

08.01.2019  

to 

01.02.2019 

MPSJA 

3 Specialised Educational 

Programme on Domestic 

violence and offences against 

women 

40 Judicial Magistrates of Indore 

Region  dealing cases  under the 

Act 

19.01.2019 

& 

20.01.2019 

Indore 

4. Workshop on – Family Laws Principal & Additional Principal 

Judges of Family Courts and 

Judges dealing with matrimonial 

cases 

02.02.2019 

& 

03.02.2019 

MPSJA 

5. Foundation/Orientation  Course 

(First Phase) (Batch I) 

Directly  appointed District Judges 

(Entry Level) from the Bar 

05.02.2019 

to 

23.02.2019 

MPSJA 

6. Advance Course District Judges (Entry Level) 

promoted in this year 

11.02.2019 

to 

23.02.2019 

MPSJA 

7. Specialised Educational 

Programme on – Cyber Laws & 

Cyber Forensics 

Judges of District Judiciary   15.02.2019 

& 

16.02.2019 

MPSJA 

8. Advance Course District Judges (Entry Level) 

promoted in this year 

25.02.2019 

to 

08.03.2019 

MPSJA 

9. Motivational Workshop for 

Advocates 

Advocates 25.02.2019 

to 

28.02.2019 

MPSJA 
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S. 

No. 

Name of the Programme  Target Group  Date & 

Duration 

Venue  

10. Workshop on –Perception, 

Management & Capacity Building 

for trial and enquiry in Children’s 

Court 

Judges of Higher Judicial Services 02.03.2019 

& 

03.03.2019 

MPSJA 

11. Specialised Educational 

Programme on – Cyber Laws & 

Cyber Forensics 

Judges of District Judiciary 08.03.2019 

& 

09.03.2019 

MPSJA 

12. First Refresher Course Civil Judges Class II of 2017 Batch 11.03.2019  

to 

15.03.2019 

MPSJA 

13. Specialised Educational 

Programme on – Cyber Laws & 

Cyber Forensics 

Judges of District Judiciary 16.03.2019 

& 

17.03.2019 

MPSJA 

14. Induction Training Programme 

(First Phase) 

Newly Appointed Civil Judges 

Class II of 2019 Batch 

25.03.2019  

to 

19.04.2019 

MPSJA 

15. Foundation/Orientation Course 

(Second Phase) (Batch I) 

Directly appointed District Judges 

(Entry Level) from the Bar 

29.04.2019 

to 

09.05.2019 

MPSJA 

16. Induction/Refresher Training on 

– Law Relating to Juvenile 

Justice & Emerging Trends 

Principal Magistrates 

of Juvenile Justice Boards 

04.05.2019 

& 

05.05.2019 

MPSJA 

17. Directors’ Retreat Directors of all the State Judicial 

Academies 

11.05.2019 MPSJA 

18. Second Refresher Course Civil Judges Class II of 2016  Batch 13.05.2019  

to 

17.05.2019 

MPSJA 
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S. 

No. 

Name of the Programme  Target Group  Date & 

Duration 

Venue  

19. Specialized Educational 

Programme at State Medico-

Legal Institute, Bhopal 

Newly appointed/promoted Judges 

of HJS cadre 

17.05.2019 

to 

19.05.2019 

Bhopal 

20. Specialised Educational 

Programme on Professionalism 

at Workplace 

Administrative Staff 

of the District Courts 

27.05.2019 

& 

28.05.2019 

MPSJA 

21. Specialised Accounts Training 

Programme 

All the Accountants of the 

District Courts 

03.06.2019 

& 

04.06.2019 

MPSJA 

22. Foundation/Orientation Course 

(First Phase) 

(Batch II) 

Directly  appointed District Judges 

(Entry Level) from the Bar 

17.06.2019 

to 

06.07.2019 

MPSJA 

23. Workshop  on – Negotiable 

Instruments Act 

Judicial Magistrates dealing 

cases under the Act 

22.06.2019 

& 

23.06.2019 

MPSJA 

24. Workshop on – Motor Accident 

Claim Cases & Key issues 

relating to criminal revisions 

Judges dealing cases under the 

Act 

29.06.2019 

& 

30.06.2019 

MPSJA 

25. Workshop on – Family Laws Principal & Additional Principal 

Judges of Family Courts and 

Judges dealing with matrimonial 

cases 

06.07.2019 

& 

07.07.2019 

MPSJA 

26. Motivational  Workshop for 

Advocates 

Advocates 08.07.2019 

to 

11.07.2019 

Jabalpur 

(MPSJA) 

27. Workshop on – Perception, 

Management & Capacity Building 

for trial of cases under POCSO 

Act with special reference to 

recent amendment relating to 

sexual offences 

Judges of HJS cadre dealing 

cases under the Act 

13.07.2019 

& 

14.07.2019 

MPSJA 
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S. 

No. 

Name of the Programme  Target Group  Date & 

Duration 

Venue  

28. Specialised Educational 

Programme at Forensic Science 

Laboratory, Sagar 

Newly appointed/promoted Judges 

of HJS cadre 

19.07.2019 

to 

21.07.2019 

Sagar 

29. Workshop on – Land Acquisition 

Laws 

Judges of HJS Cadre 27.07.2019 

& 

28.07.2019 

MPSJA 

30. Workshop on –  Motor Accident 

Claim Cases & Key issues 

relating to criminal revisions 

Judges dealing cases under the 

Act 

03.08.2019 

& 

04.08.2019 

MPSJA 

31. Induction Training Programme 

(Second Phase) 

Newly Appointed Civil Judges 

Class II of 2019 Batch 

05.08.2019  

to 

31.08.2019 

MPSJA 

32. Specialized Educational 

Programme at State Medico-

Legal Institute, Bhopal 

Newly appointed/promoted Judges 

of HJS cadre 

16.08.2019 

to 

18.08.2019 

Bhopal 

33. Workshop on – Negotiable 

Instruments Act 

Judicial Magistrates dealing cases 

under the Act 

07.09.2019 

& 

08.09.2019 

MPSJA 

34. Foundation/Orientation Course 

(Second Phase) (Batch II) 

Directly appointed District Judges 

(Entry Level) from the Bar 

09.09.2019 

to 

20.09.2019 

MPSJA 

35. Specialised Educational 

Programme at Forensic Science 

Laboratory, Sagar 

Newly appointed/promoted Judges 

of HJS cadre 

20.09.2019 

to 

22.09.2019 

Sagar 

36. Workshop on – N.D.P.S. Act Judges dealing cases under the 

Act 

21.09.2019 

& 

22.09.2019 

MPSJA 
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S. 

No. 

Name of the Programme  Target Group  Date & 

Duration 

Venue  

37. Advance Course District Judges (Entry Level) 

promoted in this year 

24.09.2019 

to 

05.10.2019 

MPSJA 

38. Specialised Educational 

Programme on – Domestic 

Violence and offences against 

women 

Judicial Magistrates dealing cases 

under the Act 

28.09.2019 

& 

29.09.2019 

MPSJA 

39. Motivational Workshop for 

Advocates 

Advocates of the region 14.10.2109 

to 

17.10.2019 

Gwalior 

40. Workshop on Cyber Laws and 

Electronic Evidence 

Judges of District Judiciary 18.10.2019 

& 

19.10.2019 

 

MPSJA 

41. Specialized Educational 

Programme at State Medico-

Legal Institute, Bhopal 

Newly appointed/ promoted Judges 

of HJS cadre 

18.10.2019 

to 

20.10.2019 

Bhopal 

42. Workshop on – Key issues and 

challenges under Scheduled 

Castes and Scheduled Tribes 

(Prevention of Atrocities) Act, 

1989  

Special Judges dealing cases 

under the Act 

19.10.2019 

& 

20.10.2019 

MPSJA 

43. Workshop on – Motor Accident 

Claim Cases & Key issues 

relating to criminal revisions

  

Judges dealing cases under the 

Act 

02.11.2019 

& 

03.11.2019 

MPSJA 

44. 44. Specialised Educational 

Programme at Forensic Science 

Laboratory, Sagar  

Newly appointed/promoted Judges 

of HJS cadre 

15.11.2019 

to 

17.11.2019 

Sagar 

45. Specialised Educational 

Programme for the Presiding 

Officers of the Labour Courts 

  

Presiding Officers of Labour 

Courts & Judicial Officers 

posted on deputation   

16.11.2019 

& 

17.11.2019 

MPSJA 
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S. 

No. 

Name of the Programme  Target Group  Date & 

Duration 

Venue  

46. Workshop on – Key issues under 

the Anti-Corruption Laws 

Special Judges of the State 

appointed under the Act 

23.11.2019 

& 

24.11.2019 

MPSJA 

47. Induction Training Programme 

(Third Phase) 

Newly Appointed Civil Judges 

Class II of 2019 Batch 

25.11.2019  

to  

20.12.2019 

MPSJA 
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NOTES ON IMPORTANT JUDGMENTS 

 

1. CIVIL PRACTICE: 

 MOTOR VEHICLES ACT, 1988 – Section 168 

(i) Judicial Order; recording of reasons for – Reas ons are the heart and 
soul of any judicial pronouncement – No judicial or der is complete 
without reasons. 

(ii) Just compensation; approach in determination o f – The word “just” is of  
a very wide amplitude – The Courts must interpret t he word in a manner 
which meets the object of the Act – Tortfeasor cann ot take benefit of the 
munificence or gratuity of others – Amounts receive d by heirs by way of 
provident fund, pension and insurance as also the s alary received on 
compassionate appointment cannot be deducted – Also , the tortfeasor  
cannot take advantage of wise financial investments  made by the 
deceased like insurance policy.   

(iii) Just compensation; deduction in determination  of – Only the amounts 
accrued on account of death of the deceased in a mo tor accident can be 
deducted from the compensation. 

(iv) Whether amount payable to claimant under Emplo yees Family Benefit  
Scheme (EFB) can be deducted from compensation? Hel d, No. 
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 Sebastiani Lakra and other v. National Insurance C ompany Ltd. and 

another  

 Judgment dated 12.10.2018 passed by the Supreme Co urt in Civil Appeal No. 

10588 of 2018, reported in AIR 2018 SC 5034 

Relevant extracts from the judgment: 

The High Court, without giving any reasons, has reduced the compensation by 

almost Rs. 5,00,000/- to Rs. 36,00,000/-. Reasons are the heart and soul of any 

judicial pronouncement. No judicial  order is complete without reasons and it is 

expected that every Court which passes an order, should give reasons for the same. 

Section 168 of the Motor Vehicles Act, 1988 (for short ‘the Act’) mandates that  

“just compensation” should be paid to the claimants. Any method of calculation of 

compensation which does not result in the award of ‘just compensation’ would not be 

in accordance with the Act. The word “just” is of a very wide amplitude. The Courts 

must interpret the word in a manner which meets the object of the Act, which is to give 

adequate and just compensation to the dependents of the deceased. One must also 

remember that compensation can be paid only once and not time and again. 

The traditional view was that while assessing compensation, the Court should 

assess the loss of income caused to the claimants by the death of the deceased and 

balance it with the benefits which may have accrued on account of the death of the 

deceased. However, even when this traditional view was being followed, it  was a well 

settled position of law that the tortfeasor cannot take benefit of the munif icence or 

gratuity of others. 

In Helen C. Rebello v. State of Maharashtra, (1999) 1 SCC 90, the issue was whether 

the amounts received by the deceased by way of provident fund, pension, life 

insurance policies and similarly, in cash, bank balance, shares, f ixed deposits etc., are 

‘pecuniary advantages’ received by the heirs on account of death of the deceased and 

liable to be deducted from the compensation. This Court held that these amounts have 

no co-relation with the compensation receivable by the dependents under the Motor 

Vehicle Act. The following observations were made by the Court: 

 “Broadly, we may examine the receipt of the provident fund which 

is a deferred payment out of the contribution made by an employee 

during the tenure of his service. Such employee or his heirs are 

enti t led to receive this amount i r respective of  the accidental  

death. This  amount is secured, is certain to be received, whi le 

the amount under the Motor Vehicles Act is uncertain and is  

receivable only on the happening of  the event, v iz., accident ,  

which may not take place at al l .  Simi lar ly, family pension is also  

earned by an employee for the benef i t of  his family in the form of   
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 his contribution in the service in terms of the service conditions 
receivable by the heirs after his death. The heirs receive family 
pension even otherwise than the accidental  death. No co-relation 
between the two. Similarly, l ife insurance policy is received either 
by the insured or the heirs of the insured on account of the contract 
with the insurer, for which the insured contributes in the form of 
premium. It is receivable even by the insured if he lives til l maturity 
after paying all the premiums. In the case of death, the insurer 
indemnif ies to pay the sum to the heirs, again in terms of the 
contract for the premium paid. Again, this amount is receivable by 
the claimant not on account of any accidental death but otherwise 
on the insured’s death. Death is only a step or contingency in terms 
of the contract, to receive the amount. Similarly any cash, bank 
balance, shares, f ixed deposits, etc. though are all  a pecuniary 
advantage receivable by the heirs on account of one’s death but all  
these have no co-relation with the amount receivable under a 
statute occasioned only on account of accidental death. How could 
such an amount come within the periphery of the Motor Vehicles Act 
to be termed as “pecuniary advantage” liable for deduction. When 
we seek the principle of loss and gain, it has to be on a similar and 
same plane having nexus, inter se, between them and not to which 
there is no semblance of any co-relation. The insured (deceased) 
contributes his own money for which he receives the amount which 
has no co-relation to the compensation computed as against the 
tortfeasor for his negligence on account of the accident. As 
aforesaid, the amount receivable as compensation under the Act is 
on account of the injury or death without making any contribution 
towards it, then how can the fruits of an amount received through 
contributions of the insured be deducted out of the amount 
receivable under the Motor Vehicles Act. The amount under this Act 
he receives without any contribution. As we have said, the 
compensation payable under the Motor Vehicles Act is statutory 
while the amount receivable under the life insurance policy is 
contractual.” 

 In United India Insurance Co. Ltd. v. Patricia Jean Mahajan, (2002) 6 SCC 

281, the deceased was a doctor practicing in the United States of 

America. He died on a visit to India. His wife had received an amount of 

Rs. 2,50,000/- on account of life insurance policies of the deceased. She 

had also received unemployment allowance for 8 or 9 months and it  
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 was urged that these amounts should be deducted from the 

compensation assessed. After referring to the entire law on the 

subject including the decision in Helen C. Rebello case (supra) this 

Court held as follows:  

 “We are in full agreement with the observations made in the case of 

Helen Rebello (supra) that principle of balancing between losses and 

gains, by reason of death, to arrive at the amount of compensation 

is a general rule, but what is more important is that such receipts by 

the claimants must have some correlation with the accidental death 

by reason of which alone the claimants have received the amounts.  

We do not think it would be necessary for us to go into the question 

of distinction made between the provisions of the Fatal Accidents 

Act and the Motor Vehicles Act. According to the decisions referred 

to in the earlier part of this judgment, it is clear that the amount on 

account of social security as may have been received must have a 

nexus or relation with the accidental injury or death, so far to be 

deductible from the amount of compensation. There must be some 

correlation between the amount received and the accidental death 

or it may be in the same sphere, absence (sic) the amount received 

shall not be deducted from the amount of compensation. Thus, the 

amount received on account of insurance policy of the deceased 

cannot be deducted from the amount of compensation though no 

doubt the receipt of the insurance amount is accelerated due to 

premature death of the insured. So far as other items in respect of 

which learned counsel for the Insurance Company has vehemently 

urged, for example some allowance paid to the children, and Mrs 

Patricia Mahajan under the social  security system, no correlation of 

those receipts with the accidental death has been shown much less 

establ ished. Apart f rom the fact that contr ibution comes f rom 

dif ferent sources for consti tuting the fund out of  which payment  

on account of  social  secur i ty system is made, one of  the 

consti tuents of  the fund is tax which is deducted f rom income for 

the purpose. W e feel that the High Court has r ightly disal lowed 

any deduction on account of  receipts under the insurance pol icy 

and other receipts under the social  secur i ty system which the 

claimant would have also otherwise been enti t led to receive 

i r respective of  accidental  death of  Dr Mahajan. If  the proposit ion 

“receipts f rom whatever source” is  interpreted so w idely that  i t  

may cover al l  the receipts, which may come into the hands of  the  
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 claimants, in view of the mere death of the victim, it would only 

defeat the purpose of the Act providing for just compensation on 

account of accidental death. Such gains, may be on account of 

savings or other investment etc. made by the deceased, would not 

go to the benefit of the wrongdoer and the claimant should not be 

left worse off, if  he had never taken an insurance policy or had not 

made investments for future returns.”  

Thereafter, similar matter came up for consideration in Vimal Kanwar v. Kishore 

Dan, (2013) 7 SCC 476. This Court, following  Helen C. Rebello case (supra) held that 

the amounts received by the heirs by way of provident fund, pension and insurance 

cannot be termed as ‘pecuniary advantage’ l iable for deduction. This Court also held 

that the salary received on compassionate appointment cannot be deducted. 

The law is well settled that deductions cannot be allowed from the amount of 

compensation either on account of insurance, or on account of pensionary benefits or 

gratuity or grant of employment to a kin of the deceased. The main reason is that all  

these amounts are earned by the deceased on account of contractual relations entered 

into by him with others. It cannot be said that these amounts accrued to the 

dependents or the legal heirs of the deceased on account of his death in a motor 

vehicle accident. The claimants/dependents are entitled to ‘just compensation’ under 

the Motor Vehicles Act as a result of the death of the deceased in a motor vehicle 

accident. Therefore, the natural corollary is that the advantage which accrues to the 

estate of the deceased or to his dependents as a result of some contract or act which 

the deceased performed in his life time cannot be said to be the outcome or result of 

the death of the deceased even though these amounts may go into the hands of the 

dependents only after his death. 

As far as any amount paid under any insurance policy is concerned whatever is 

added to the estate of the deceased or his dependents is not because of the death of  

the deceased but because of the contract entered into between the deceased and the 

insurance company from where he took out the policy. The deceased paid premium on 

such life insurance and this amount would have accrued to the estate of the deceased 

either on maturity of the policy or on his death, whatever be the manner of his death. 

These amounts are paid because the deceased has wisely invested his savings. 

Similar would be the position in case of other investments like bank deposits, share, 

debentures etc. The tortfeasor cannot take advantage of the foresight and wise 

f inancial investments made by the deceased. 

As far as the amounts of pension and gratui ty are concerned, these are paid on 

account of the service rendered by the deceased to his employer. It is now an 

established principle of service jurisprudence that pension and gratuity are the 

property of the deceased. They are more in the nature of deferred  
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wages. The deceased employee works throughout his life expecting that on his 
retirement he will get substantial amount as pension and gratuity. These amounts are 
also payable on death, whatever be the cause of death. Therefore, applying the same 
principles, the said amount cannot be deducted. 

As held by the House of Lords in Perry v. Cleaver, 1969 ACJ 363, the insurance 
amount is the fruit of premium paid in the past, pension is the fruit of services already 
rendered and the wrong doer should not be given benefit of the same by deducting it  
from the damages assessed. 

Deduction can be ordered only where the tortfeasor satisf ies the Court that the 
amount has accrued to the claimants only on account of death of the deceased in a 
motor vehicle accident. 

The issue before us is whether we should deduct the amount being received by the family 
members under the EFB Scheme while calculating the loss of income. 

The EFB Scheme is totally different from the rules which were under 
consideration of this Court in Reliance General Insurance Co. Ltd. v. Shashi Sharma, 
(2016) 9 SCC 627. Under this Scheme, the nominee or legal heir(s) of the deceased 
employee have to deposit the entire amount of gratuity and all other benefits payable 
to them on the death of the employee. 

In the present case, it stands proved that the claimants have deposited a sum of 
��  27,43,991/- received by them on the death of the deceased with the employer and 
are now getting about ��  50,082/- per month. This amount of ��  50,082/- is to be paid 
to the legal heirs under the EFB Scheme only til l date of retirement of the deceased. 
Even if an interest @ of 12% per annum is calculated on the amount of ��  27,43,991/-, 
that would amount to ��� 3,30,000/- per year or ��� 27,500/- per month. The appellants-
claimants are getting about ��� 50,000/- per month i.e. about ��  22,500/- per month 
more, but this is only to be paid for a period of about 7 years til l 30.04.2021. This 
payment will cease thereafter. 

The aforesaid payment is totally different to the payment made by the employer in 
Shashi Sharma case (supra) which was statutory in nature. Therefore, we hold that this 
amount cannot be deducted. 

·   

*2. CIVIL PROCEDURE CODE, 1908 – Section 96 and Ord er 23 Rule 3 

 LEGAL SERVICES AUTHORITIES ACT, 1987 – Section 21 

 When is an appeal maintainable against  the ‘award’  of Lok Adalat? Held, 
when the compromise is entered before the Lok Adala t in accordance with 
the provisions of CPC and the parties who enter the  compromise, have no 
right to enter the compromise or the compromise has  been entered by 

playing fraud, in such circumstances, award would b e void ab initio and an 
appeal would be maintainable u/S 96 of CPC – Furthe r held, if a judgment, 
decree or order is obtained by parties by playing f raud on the Court, 
Tribunal or Authority, then the same is nullity and  can be challenged in any 
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 Court, at any time in appeal, revision, writ or ev en collateral proceedings. 

(A.V. Papayya Sastry and others v. Government of A.P. and others, AIR 2007 SC 1546, 

relied on) 

 ��
� �.12��
� �.12��
� �.12��
� �.12�����1!�������1!�������1!�������1!�� , 1908 - "����"����"����"���� 96���� ����3#	 ������3#	 ������3#	 ������3#	 �� 23���� �������������������� 3 

 
��"���	���.��"��:���"����
��"���	���.��"��:���"����
��"���	���.��"��:���"����
��"���	���.��"��:���"���� , 1987 - "����"����"����"���� 21 

  0�� �#� � � �	 � ’ '�*�% ’ �	 � 
�89� ��� �'+ � .* �+�� !> ? �����"�6-�� , =��  0�� �#� � �

�	 � ��;� ��ug��� ��M.M��M� �	 � .��"��� � �	 � �! �� .�����1��� � =���� !> �m�� ��ug��� �� �	 �

�� 	� ';����� �	 � '� �� ��ug��� �� �	� ��� ��"��� � �!L�� !> � �� � ��ug��� � '%� ���	� ! �� �

.�����1����C��� !> , G�� '-�J������� �� , ’ '�*�% ’ 3�� ���� �)5�� !0C��m�� ��M.M��M� �(� "����

96� �	 � �"+�� �'+ � .* �+�� !0C+� ]� 3C	� �!� �+� �����"�6-��� 1 � , �1#� ';����� f��� �

5���� � , ��"��:� ��� .��"���L� �	� � '%� ��� ��:6� , 3��d� ���3#	 �� .�d�1����C��� !> , 
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��n  

 Jahar Singh Lodhi v. Ramkali and ors.  

 Order dated 06.04.2017 passed by the High Court of  Madhya Pradesh 

(Gwalior Bench) in M.A. No. 1753 of 2011, reported in ILR (2017) MP 1462 

·   

3. CIVIL PROCEDURE CODE, 1908 – Section 96 and Orde r 20 Rule 4 (2) read 
with Order 41 Rule 31 

 Powers and duties of first Appellate Court – Reite rated – Held, first Appellate 
Court is under legal obligation to decide all issue s after appreciating the 
entire evidence – Further held, it is also the duty  of the first Appellate Court  
to keep in view the requirements of Order XX Rule 4  (2) read with Order XLI 
Rule 31 of CPC which require that judgment/order sh all contain a concise 
statement of the case, points for determination, de cisions thereon and the 
reasons.  

 (Kurian Chacko v. Varkey Ouseph, AIR 1969 Kerala 316, Santosh Hazari v. 
Purushottam Tiwari (Deceased) by L.Rs., (2001) 3 SCC 179, Madhukar and ors. v. Sangram 
and ors., (2001) 4 SCC 756, H.K.N. Swami v. Irshad Basith, (2005) 10 SCC 243, 
Jagannath v. Arulappa and anr.,  (2005) 12 SCC 303, B.V Nagesh and anr. v. H.V. 
Sreenivasa Murthy, (2010) 13 SCC 530, State Bank of India and anr. v. Emmsons 
International Ltd. and anr., (2011) 12 SCC 174 and  Uttar Pradesh State Road 
Transport Corporation v. Mamta and ors., (2016) 4 SCC 172, relied on) 
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� Sudarsan Puhan v. Jayanta Ku. Mohanty and others  
 Judgment dated 20.09.2018 passed by the Supreme Co urt in Civil Appeal No. 

3798 of 2016, reported in (2018) 10 SCC 552 
Relevant extracts from the judgment: 

The powers of the f irst appellate Court while deciding the f irst appeal are indeed 

well defined by various judicial pronouncements of this Court and are, therefore, no 

more res integra. 

As far back in 1969, the learned Judge — V.R. Krishna Iyer, J. (as his Lordship 

then was the Judge of the Kerala High Court) while deciding the f irst appeal under 

Section 96 of the Code of Civil Procedure, 1908 (hereinafter referred to as “the Code”) 

in Kurian Chacko v. Varkey Ouseph, AIR 1969 Ker 316, reminded the f irst appellate Court 

of its duty to decide the f irst appeal. In his distinctive style of writing with subtle power 

of expression, the learned Judge held as under:  

 “1. The plaintif f , unsuccessful in two Courts, has come up here 

aggrieved by the dismissal of his suit which was one for declaration 

of title and recovery of possession. The defendant disputed the 

plaintif f ’s title to the property as also his possession and claimed 

both in himself. The learned Munsif, who tried the sui t, recorded 

f indings against the plaintif f  both on title and possession. But, in 

appeal, the learned Subordinate Judge disposed of the whole 

matter glibly and briefly, in a few sentences. 
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 2. An appellate Court is the f inal Court of fact ordinarily and 

therefore a litigant is entitled to a full and fair and independent  

consideration of the evidence at the appellate stage. Anything less 

than this is unjust to him and I have no doubt that in the present 

case the learned Subordinate Judge has fallen far short of what is 

expected of him as an appellate Court. 

 3. Although there is furious contest between the counsel for the 

appellant and for the respondent, they appear to agree with me in 

this observation.” 

This Court also in various cases reiterated the aforesaid principle and laid down 

the powers of the appellate Court under Section 96 of the Code while deciding the f irst 

appeal. 

In Santosh Hazari v. Purushottam Tiwari, (2001) 3 SCC 179, this Court held as 

under: 

 “… The appellate Court has jurisdiction to reverse or aff irm the 

f indings of the trial Court. First appeal is a valuable right of the 

parties and unless restricted by law, the whole case is therein open 

for rehearing both on questions of fact and law. The judgment of the 

appellate Court must, therefore, reflect its conscious application of 

mind and record f indings supported by reasons, on all the issues 

arising along with the contentions put forth, and pressed by the 

parties for decision of the appellate Court. … while reversing a 

f inding of fact the appellate Court must come into close quarters 

with the reasoning assigned by the trial Court and then assign its 

own reasons for arriving at a different f inding. This would satisfy the 

Court hearing a further appeal that the f irst appellate Court had 

discharged the duty expected of it.” 

The above view was followed by a three-Judge Bench of this Court in Madhukar v. 

Sangram, (2001) 4 SCC 756, wherein it was reiterated that sitting as a Court of f irst 

appeal, it is the duty of the High Court to deal with all the issues and the evidence led 

by the parties before recording its f indings. 

In H.K.N. Swami v. Irshad Basith, (2005) 10 SCC 243, this Court stated as under: 

 “The first appeal has to be decided on facts as well as on law. In the 

first appeal parties have the right to be heard both on questions of law 

as also on facts and the first appellate Court is required to address itself 

to all issues and decide the case by giving reasons. Unfortunately, 

the High Court , in  the present  case has not  recorded any f inding  
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 either on facts or on law. Sitting as the f irst appellate Court it was 

the duty of the High Court to deal with all the issues and the 

evidence led by the parties before recording the f inding regarding 

title.”  

Again in Jagannath v. Arulappa, (2005) 12 SCC 303, while considering the scope of  

Section 96 of the Code, this Court observed as follows: 

 “A Court of f irst appeal can re-appreciate the entire evidence and 

come to a different conclusion.”  

Again in B.V. Nagesh v. H.V. Sreenivasa Murthy, (2010) 13 SCC 530, this Court  

taking note of all the earlier judgments of this Court reiterated the aforementioned 

principle with these words: 

 “How the regular first appeal is to be disposed of by the appellate Court/ High 

Court has been considered by this Court in various decisions. Order 41 CPC 

deals with appeals from original decrees. Among the various rules, Rule 31 

mandates that the judgment of the appellate Court shall state: 

 (a) the points for determination; 

 (b) the decision thereon; 

 (c) the reasons for the decision; and 

 (d) where the decree appealed from is reversed or varied, the relief 

to which the appellant is enti tled. 

 The appellate Court has jurisdiction to reverse or aff irm the f indings 

of the trial Court. The f irst appeal is a valuable right of the parties 

and unless restricted by law, the whole case is therein open for 

rehearing both on questions of fact and law. The judgment of the 

appellate Court must, therefore, reflect its conscious application of 

mind and record f indings supported by reasons, on all the issues 

arising along with the contentions put forth, and pressed by the 

parties for decision of the appellate Court. Si tting as a Court of f irst 

appeal, it was the duty of the High Court to deal with all the issues 

and the evidence led by the parties before recording its f indings. 

The f irst appeal is a valuable right and the parties have a right to be 

heard both on questions of law and on facts and the judgment in the 

f irst appeal must address i tself to all the issues of law and fact and 

decide it by giving reasons in support of the f indings. (Vide Santosh 

Hazari v. Purushottam Tiwari, (2001) 3 SCC 179 and Madhukar v. 

Sangram, (2001) 4 SCC 756). 

 I n  v i ew  o f  t h e  a b o v e  s a l u t a r y  p r i n c i p l e s ,  o n  g o i n g  t h r o u g h  

t h e  i m p u g n e d  j u d g m e n t ,  w e  f e e l  t h a t  t h e  H i g h  C o u r t  h a s   

  



�

���
�

 failed to discharge the obligation placed on it as a f irst appellate 

Court. In our view, the judgment under appeal is cryptic and none of 

the relevant aspects have even been noticed. The appeal has been 

decided in an unsatisfactory manner. Our careful perusal of the 

judgment in the regular f irst appeal shows that it falls short of 

considerations which are expected from the Court of f irst appeal. 

Accordingly, without going into the merits of the claim of both 

parties, we set aside the impugned judgment and decree of the High 

Court and remand the regular f irst appeal to the High Court for its 

fresh disposal in accordance with law.” 

The aforementioned cases were relied upon by this Court while reiterating the 
same principle in SBI v. Emmsons International Ltd., (2011) 12 SCC 174 and UPSRTC v. 
Mamta, (2016) 4 SCC 172. 

An appeal under Section 173 of the M.V. Act is essentially in the nature of f irst 
appeal alike Section 96 of the Code and, therefore, the High Court is equally under 
legal obligation to decide all issues arising in the case both on facts and law after 
appreciating the entire evidence. (See National Insurance Company Ltd. v. Naresh 
Kumar and ors., (2000) 10 SCC 198 and State of Punjab and anr v. Navdeep Kaur and ors, 
(2004) 13 SCC 680). 

As observed supra, as a f irst appellate Court, it was the duty of the High Court to 
have decided the appeals keeping in view the requirements of Order 20 Rule 4 (2) 
read with Order 41 Rule 31 of the Code which requires that judgment/order shall  
contain a concise statement of the case, points for determination, decisions thereon 
and the reasons. 

·   
*4. CIVIL PROCEDURE CODE, 1908 – Section 151  
 Provision of Section 151 CPC; when can be invoked?  Held, provision of 

Section 151 CPC cannot be invoked where a specific provision is available in 
CPC – The Courts have all the necessary powers unde r Section 151 CPC to 
make a suitable order to prevent the abuse of the p rocess of Court – The 
Court exercising the power under Section 151 CPC fi rst has to consider 
whether exercise of such power is expressly prohibi ted by any other 
provisions of the Code – If there is no such prohib ition, then the Court will 
consider whether such power should be exercised or not on the basis of  
facts mentioned in the application. ( Durgesh Sharma v. Jayshree, (2008) 9 SCC 
648, relied on) 
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(2008) 9 � ��+�+����+�+����+�+����+�+� 648, �� J&��n  

 Alok v. Shashi Somani and ors.  

 Order dated 10.01.2018 passed by the High Court of  Madhya Pradesh (Indore 

Bench) in Writ Petition No. 3375 of 2017, reported in 2018 (3) MPLJ 641 

·   

5. CIVIL PROCEDURE CODE, 1908 – Section 151 and Ord er 18 Rule 17 

 Recall of witness for re-examination – Cannot be u sed for filling up of lacuna 

in deposition of witnesses when there is no inadver tent mistake or clerical 

mistake reflecting from the testimony. ( Vadiraj Nagappa Vernekar v. 

Sharadchandra Prabhakar Gogate, (2009) 4 SCC 410, relied on) 
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 Kishori Lal and ors. v. Shivcharan and ors.  

 Order dated 18.04.2018 passed by the High Court of  Madhya Pradesh 

(Gwalior Bench) in W.P. No. 1872 of 2016, reported in ILR (2018) MP 1142 

Relevant extracts from the order: 

A bare perusal  of  the cross-examinat ion of  the plainti f f  which was conducted 

on 05.02.2016 reveals  that in para 10 and 14 there were three occas ions when 

the pla int i f f  was confronted as regards correct survey number  being  the sui t  

proper ty.  The plainti f f  has emphatical l y and categor ical l y s tated that  sui t  property 

relates  to survey No.  52/2 which he has purchased f rom Laxmichand and not 

survey No.  52/01.  The tenor  of  the said cross-examination of  the plainti f f  g ives a 

c lear  and unam biguous s tand of  the p la int i f f  that  the sui t  p roper ty i s  contained  

in survey No.  52/02 and not  survey No.  52/01.  W i th th is  categor ical  s tand taken  

by the p la int i f f  in  regard to ident i ty of  the sui t  p roper ty,  there w as no occas ion 

for  the t r ia l  Cour t  to have passed the impugned order  a l low ing recal l ing  the 

p la int i f f  f or  re-exam inat ion espec ia l l y w hen there w as no inadver tent  m is take or   
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clerical mistake reflected from the said testimony. The attempt on the part of the 

plaintif f in f i l ing application under Order 18 Rule 17 C.P.C. appears to be, f i l l ing up of 

lacuna in deposition of plaintif f . 

 This Court is bolstered in its view by the decision of the Apex Court in the case 

of Vadiraj Naggappa Vernekar v. Sharadchandra Prabhakar Gogate, (2009) 4 SCC 410, in 

regard to scope of Order 18 Rule 17 C.P.C. relevant extract of which is reproduced 

below:- 

 “In our view, though the provisions of Order 18 Rule 17 CPC have 
been interpreted to include applications to be f iled by the parties for 
recall of witnesses, the main purpose of the said Rule is to enable 
this Court, while trying a sui t, to clarify any doubts which it may 
have with regard to the evidence led by the parties. The said 
provisions are not intended to be used to f il l up omissions in the 
evidence of a witness who has already been examined” 

·   
*6. CIVIL PROCEDURE CODE, 1908 – Order 38 Rule 5 

(i)  Attachment of property before judgment, essent ials of – The essential requirement 

for an order of attachment before judgment is the malafide intention and the 

conduct of the defendant in disposing of the proper ty with dishonest intention of 

defeating or delaying the decree that may be passed  in the suit. 

(ii) Attachment of property before judgment – Juris diction of Court, when 

arises – The jurisdiction of Court to order attachm ent before judgment 

arises only when it is satisfied by the affidavit, supported by the 

particulars that the defendant is about to dispose of the whole or any 

part of his property with the intention to obstruct  or delay the execution 

of the decree that may be passed against him. 
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 Rajput Road Lines and anr. v. Devendra Kumar Prana mi  

 Order dated 01.02.2017 passed by the High Court of  Madhya Pradesh in Writ Petition No. 

4896 of 2015, reported in ILR (2017) MP 1016 

·   

*7. CIVIL PROCEDURE CODE, 1908 – Order 41 Rule 5 

 CIVIL PRACTICE: 

 Whether stay regarding execution proceedings grant ed in appeal against a 

decree by appellate Court will automatically lapse after six months time? 

Held, No – The law laid down in Asian Resurfacing of Road Agency Pvt. Ltd. v. 

Central Bureau of Investigation, AIR 2018 SC 2039, by the Supreme Court would 

not be applicable in the execution case, where the appeal is already pending 

and in the appeal stay has already been granted by the Court. 

 ��
� �.12�����1!����
� �.12�����1!����
� �.12�����1!����
� �.12�����1!�� , 1908 - 3#	 ��3#	 ��3#	 ��3#	 �� 41���� �������������������� 5 

 ��
� �.�����
� �.�����
� �.�����
� �.���  

 S���1F2(� �	 � 
�89��'+ � �� , �'+ �5���� �� f���� ��B'�#�� ���6��1!��� �	 � ����"� ���  C �T�

CT� �0�� _�� ��!� �	 � K'����� ����	�� ���d� !0� =��C+ ? �����"�6-�� , �!L�� ]� ������������������������

-��Et ���C�3E��0F� �=��+�.�M�� M�
�89��	5H �I�)�0�3E� G��	J�%C	��-��Et ���C�3E��0F� �=��+�.�M�� M�
�89��	5H �I�)�0�3E� G��	J�%C	��-��Et ���C�3E��0F� �=��+�.�M�� M�
�89��	5H �I�)�0�3E� G��	J�%C	��-��Et ���C�3E��0F� �=��+�.�M�� M�
�89��	5H �I�)�0�3E� G��	J�%C	�� , �3T3���3T3���3T3���3T3�� 2018 ����

���+����+����+����+� 2039, ���Ka*�� � 5���� �� f���� .��'�1#�� 
��" , =!�� � �'+ �� '! 	� �	 � !L�  �
��� !e �

m��5���� �� f���� �'+ � ��� �0�� '! 	� �	� !L� ���#?� �(�CT� !>, �!��� ��B'�#�� . ��:�� '� �

.�0j���!L��!0C+,  

 M/s Ratan Lal Gattani Sons v. Shri Parshwanath Diga mber Jain 

Mandir, Katni  

 Judgment dated 05.12.2018 passed by the High Court  of Madhya Pradesh in 

SA No. 1265 of 2012 (Unreported) 

·   

8. CIVIL PROCEDURE CODE, 1908 – Order 41 Rule 22 

 Jurisdiction of Appellate Court – An issue decided  in favour of 

plaintiff/appellant – Respondent did not challenge that finding of the trial 

Court by filing cross-objection under Order 41 Rule  22 of the Code in the 

appeal – The first Appellate Court cannot examine t he legality and 

correctness of that finding in the plaintiff ’s appe al. 
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 Biswajit Sukul v. Deo Chand Sarda and others  

 Judgment dated 25.09.2018 passed by the Supreme Co urt in Civil Appeal No. 

9956 of 2018, reported in (2018) 10 SCC 584 

Relevant extracts from the judgment: 

The trial Court by judgment/decree dated 23.12.1999 dismissed the suit. So far as 

Issue 1 is concerned, the trial Court answered in favor of the plaintif f  by holding that 

the suit is maintainable. So far as Issue 2 is concerned, it was also answered in the 

plaintif f ’s favor by holding that the sui t is not bad for non-joinder of necessary parties 

and maintainable. So far as Issue 3 is concerned, it  was answered against the plaintif f  

by holding that there was no cause of action to f ile a suit. So far as Issue 4 is 

concerned, it was divided in two parts. So far as f irst part is concerned, it was 

answered in the plaintif f ’s favour wherein it was held that Defendant 1 was the 

plaintif f ’s tenant in respect of the suit premises. In other words, it was held that the 

relationship of the landlord and tenant is established between the plaintif f  and 

Defendant 1 in relation to the sui t premises. So far as second part of Issue 4 is 

concerned, it was held against the plaintif f  by answering that Defendant 1 is not a 

defaulter in payment of rent to the plaintif f . By answering these four issues, the trial  

Court dismissed the plaintif f ’s suit. 

The plaintif f  felt aggrieved and f iled f irst appeal before Civil Judge No.1 (Silchar), 

Cachar being Title Appeal No.14 of 2000. It is pertinent to mention here that the 

defendants did not f i le any cross-objection under Order 41 Rule 22 of the Code of Civil 

Procedure (hereinafter referred to as “the Code”) against any of the f indings recorded 

by the trial  court against the defendants in the appeal. 

First, the f irst appellate Court committed a jurisdictional error in deciding the 

legality and correctness of the f irst part of Issue 4 on merits. Mere perusal of the 

judgment of the trial Court would go to show that while answering the issues, the trial  

Court had divided Issue 4 in two parts. So far as f irst part is concerned, it was in 

relation to the question as to whether Defendant 1 was the plaintif f ’s tenant or not. In 

other words, it was in relation to the question as to whether the plaintif f  was able to 

prove the relationship of landlord and tenant between him and Defendant 1 in relation 

to the suit premises. Indeed, this was one of the main questions involved in the suit. 

This question i.e. f irst part of Issue 4 was decided by the trial Court in the 

plaintif f ’s favor wherein it was held that Defendant 1 was the plaintif f ’s tenant. So far 

as second part of Issue 4 is concerned, it was in relation to the question as to whether 

Defendant 1 was a defaulter in payment of  rent to the plaintif f . This question was 

answered by the trial Court against the plaintif f  and in Defendant 1’s favour wherein it  

was held that Defendant 1 did not commit any default in payment of rent to the 

plaintif f . It is for this reason, the suit was dismissed. 

�  



�

�	�
�

The plaintif f  in his f irst appeal did not challenge the f inding of the trial Court  
recorded on the f irst part of Issue 4 and rightly so because it was already answered by 
the trial Court in his favor. The f irst appellate Court, therefore, could not examine the 
legality and correctness of this f inding in the plaintif f ’s appeal unless it was challenged 
by the defendants by f il ing cross-objection under Order 41 Rule 22 of the Code in the 
appeal. 

As mentioned above, the defendants though suffered the adverse f inding on f irst 
part of Issue 4 but did not f i le any cross-objection questioning its legality. In the light 
of these admitted facts arising in the case, the f irst appellate Court had no jurisdiction 
to examine the legality and correctness of the f inding on f irst part of Issue 4 in the 
plaintif f ’s appeal and reverse it against the plaintif f . 

·   
9. COMMISSION FOR PROTECTION OF CHILD RIGHTS ACT, 2 005 – Section 25 

(i) Which offences are triable under the Act? Held,  each and every offence 
in which victim is ‘child’, shall not necessari ly b e deemed to be an 
offence triable under the Act, unless in respect of  it a proceeding has 
been initiated by concerned Government or Authority  on the 
recommendation of the Commission constituted under the Act – If  
Commission finds ‘violation of child right of serio us nature’ or  
‘contravention of provision of any law for the time  being in force’ then 
on the recommendation, case shall be deemed to be c ognizable and 
triable by Children Court constituted under the Act  – In al l other cases,  
ordinary procedure provided in the Code of Criminal  Procedure shall be 
followed. 

(ii) Only Sessions Judge has original jurisdiction to take cognizance u/S 
193 CrPC – Additional Sessions Judges exercise conc urrent jurisdiction 
to that of Sessions Judge only when the case is mad e over to them by 
the Sessions Judge u/S 194 of Code of Criminal Proc edure. 

(iii) Since the Additional Sessions Judge is compet ent to exercise 
jurisdiction of Sessions Court, therefore he is com petent to try a case 
made over for consideration even though it is triab le by some 
designated Court. 
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 In Reference v. Jitendra  

 Order dated 26.08.2016 passed by the High Court of  Madhya Pradesh in 

Criminal Reference No. 2275 of 2013, reported in IL R (2017) MP 1223 

Relevant extracts from the order: 

This question was set at rest in Criminal Reference No.1/2012 (decided on 
07/08/2012 by High Court of M.P.) that a Special Court under ‘Commission for 
Protection of Child Rights Act, 2005’ is essentially a Court of Session and it can take 
cognizance of the offence, when the case is committed to it  by the Magistrate. 

It has also been held that each and every offence in which a ‘child’ happens to be 
a complainant or a victim shall not necessarily be deemed to be an offence triable 
under the Act, unless in respect of it  a proceeding has been initiated by concerned 
Government or Authority on the recommendation of Commission constituted under the 
Commission for Protection of Child Rights Act, 2005. Only those kind of cases in 
respect of which the Commission f inds violation of child rights of a serious nature or 
contravention of provision of any law for the time being in force and recommends to 
the concerned Government or Authority for initiation of the proceedings for 
prosecution, shall be deemed to be cognizable and triable by the specif ied Children’s  
Court constituted u/S 25 of the Act. In all other cases, ordinary procedure provided in 
the Code of Criminal Procedure shall be followed. 

The present case was not initiated on the recommendation of Commission 
constituted under Commission for Protection of Child Rights Act, 2005 therefore 
technically the case was not necessarily to be tried by designated Court. For offences 
not registered on the recommendations of Commission, a Sessions Court or a Court  
having coordinate jurisdiction (e.g. Additional Sessions Judge) would be competent 
Court to try the case. 

Sect ions 193 and  194 Cr .P.C.  read  together  p rov ide that  no  Cour t  of  

Sess ions shal l  take cognizance of  of fence as Cour t  of  or ig inal  jur isdic t ion 

unless the  case has been comm i t ted to i t  by the m ag is t rate.  I t  a lso p rov ides that   
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Additional Sessions Judge or Assistant Sessions Judge shall try such cases as the 
Sessions Judge of the division, may by general or special order make over to him for 
trial. Therefore, Additional Sessions Judge or Assistant Sessions Judge is empowered 
to try a case, only when the case has been made over by the Sessions Judge. This  

has been reiterated in S.K. Sinha, Chief Information Officer v. Videocon International,  
AIR 2008 SC 1213. It has been further made clear that only Sessions Judge has original  
jurisdiction to take cognizance u/S 193 Cr.P.C. which does not include Additional 
Sessions Judges and Assistant Sessions Judges. Additional Sessions Judges exercise 
concurrent jurisdiction to that of Sessions Judge only when the case is made over to 
them by the Sessions Judge u/S 194 of Code of Criminal Procedure. 

The Apex Court on various occasions has emphasized that the cognizance taken 
by Sessions Court is a cognizance of offence and not of offender (See: Joginder Singh 
v. State of Bengal, (1979) 1 SCC 345,  Anil Sharan v. State of Bihar, (1995) 6 SCC 142 and 
Popular Muthiah v. State, (2006) 7 SCC 296). Therefore, once cognizance has been 
taken by the Sessions Court, there is no need to send back the case to the Magistrate 
for recalling his earlier order of committal and ask him to recommit. Hon’ble the Apex 
Court in Dinesh Dalmia v. CBI, (2007) 8 SCC 770, has rejected the plea of recall of  
cognizance by Magistrate even when the investigation was open, once order for taking 
cognizance exists. 

In Abdul Mannan v. State of Bangalore, AIR 1996 SC 905, Honorable the Supreme 
Court has held that Section 9 sub-Section 3 of Cr.P.C includes Additional Sessions 
Judges within the meaning of Sessions Judge. Once the case has been committed to 
Sessions Court and the Court has taken cognizance and the Sessions Court is of the 
opinion that the matter is exclusively triable by Court of Sessions which necessarily 
includes Additional Sessions Judge then the evidence recorded by the Additional 
Sessions judge will have the same effect as if  it has been recorded by the Sessions 
Judge. 

·   
10. COMPANIES ACT, 2013 – Sections 421 (3) and 433 
     LIMITATION ACT, 1963 – Section 5 
 Limitation for filing appeal – Special provision i n proviso of Section 421 (3) 

of Companies Act which is different from the period  of limitation prescribed 
in the Limitation Act – Therefore, Section 5 of the  Limitation Act obviously 
cannot apply. ( Chhatt isgarh SEB v. Central Electricity Regulatory Commission, 

(2010) 5 SCC 23, relied on) 
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 Bengal Chemists and Druggists Assn. v. Kalyan Chowd hury  

 Judgment dated 02.02.2018 passed by the Supreme Co urt in Civil Appeal No. 

684 of 2018, reported in (2018) 4 MPLJ 7 

Relevant extracts from the judgment: 

 A cursory reading of Section 421 (3) makes it clear that the proviso provides a 

period of limitation different from that provided in the Limitation Act, and also provides 

a further period not exceeding 45 days only if  it  is satisf ied that the appellant was 

prevented by suff icient cause from fil ing the appeal within that period. Section 433 

obviously cannot come to the aid of the appellant because the provisions of the 

Limitation Act only apply “as far as may be”. In a case like the present, where there is 

a special provision contained in Section 421 (3) proviso, Section 5 of the Limitation 

Act obviously cannot apply. 

Another very important aspect of the case is that 45 days is the period of 

limitation, and a further period not exceeding 45 days is provided only if  suff icient 

cause is made out for f i l ing the appeal within the extended period. According to us,  

this is a peremptory provision, which will otherwise be rendered completely ineffective, 

if  we were to accept the argument of learned counsel for the appellant. If  we were to 

accept such argument, it  would mean that notwithstanding that the further period of 45 

days had elapsed, the Appellate Tribunal may, if  the facts so warrant, condone the 

delay. This would be to render otiose the second time limit of 45 days, which, as has 

been pointed out by us above, is peremptory in nature. 

·   

11. CRIMINAL PROCEDURE CODE, 1973 – Sect ion 125 

 Quantum of monthly maintenance; Assessment of – Ta king notional 

minimum wages of the city into account is not prope r – Factors to be taken 

into consideration – Living standard of  respondent and his family, past 

conduct of the respondent in protracting the applic ation, his educational 

qualifications, specious and unsubstantiated plea o f being unemployed, his 

past monthly income, inflation rate and cost of liv ing index are factors which 

must be taken into consideration while assessing th e quantum of 

maintenance. 
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 Reema Salkan v. Sumer Singh Salkan  

 Judgment dated 25.09.2018 passed by the Supreme Co urt in Criminal Appeal 

No. 1220 of 2018, reported in AIR 2018 SC 4606 

Relevant extracts from the judgment: 

The only question is: whether the quantum of maintenance amount determined by 

the High Court is just and proper? 

The principle invoked by the High Court for determination of monthly maintenance 
amount payable to the appellant on the basis of notional minimum income of the 
respondent as per the current minimum wages in Delhi, in our opinion, is untenable. 
We are of the considered opinion that regard must be had to the liv ing standard of the 
respondent and his family, his past conduct in successfully protracting the disposal of 
the maintenance petition f iled in the year 2003, until  2015; coupled with the fact that a 
specious and unsubstantiated plea has been taken by him that he is unemployed from 
2010, despite the fact that he is highly qualif ied and an able-bodied person; his 

monthly income while working in Canada in the year 2010 was over ���� 1,77,364/-; and 
that this Court in Criminal Appeal Nos. 2347-2349/ 2014 has prima facie found that the 
cause of justice would be subserved if the appellant is granted an interim maintenance 

of ��  20,000/- per month commencing from November 1, 2014. At this distance of time, 
keeping in mind the spiraling inflation rate and high cost of liv ing index today, to do 
complete justice between the parties, we are inclined to direct that the respondent  
shall pay a sum of Rs. 20,000/- per month to the appellant towards the maintenance 
amount with effect from January 2010 and at the rate of Rs.25,000/- per month with 
effect from 1s t June, 2018 until further orders. 

·   

12. CRIMINAL PROCEDURE CODE, 1973 – Sect ion 125 

 EVIDENCE ACT, 1872 – Section 3 

(i) Order for maintenance of wife – Standard of pro of of marriage – Strict  

standard of proof like matrimonial proceedings is n ot necessary – 

Proceeding u/S 125 being summary in nature, an orde r u/S 125 cannot 

determine rights and obligations of the parties, he nce str ict proof of 

marriage is not required for claiming maintenance u /S 125. 

(ii) Presumption of valid marriage – Law presumes i n favour of marriage and 

against concubinage when a man and woman have cohab ited 

continuously for a number of years. 
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 Kamala v. M.R. Mohan Kumar  

 Judgment dated 24.10.2018 passed by the Supreme Co urt in Criminal Appeal 

No. 2368 of 2009, reported in AIR 2018 SC 5128 

Relevant extracts from the judgment: 

Unlike matrimonial proceedings where strict proof of marriage is essential, in the 

proceedings under Section 125 Cr.P.C., 1973 such strict standard of proof is not 

necessary as i t is summary in nature meant to prevent vagrancy. In Dwarika Prasad 

Satpathy v. Bidyut Prava Dixit, (1999) 7 SCC 675, this Court held that “the standard of 

proof of marriage in a Section 125 proceeding is not as strict as is required in a trial  

for an offence under Section 494 IPC. The learned Judges explained the reason for 

the aforesaid f inding by holding that an order passed in an application under Section 

125 does not really determine the rights and obligations of the parties as the section is 

enacted with a view to provide a summary remedy to neglected wives to obtain 

maintenance. The learned Judges held that maintenance cannot be denied where 

there was some evidence on which conclusions of living together could be reached.”  

When the parties live together as husband and wife, there is a presumption that they 

are legally married couple for claim of maintenance of wife under Section 125 Cr.P.C. 

1973. Applying the well-settled principles, in the case in hand, appellant No.1 and the 

respondent were liv ing together as husband and wife and also begotten two children. 

Appellant No.1 being the wife of the respondent, she and the children appellants No.2 

and 3 would be entitled to maintenance under Section 125 Cr.P.C. 

It is fairly well settled that the law presumes in favour of marriage and against  
concubinage when a man and woman have cohabited continuously for a number of 
years. After referring to various judgments, in Chanmuniya v. Virendra Kumar Singh 
Kushwaha, (2011) 1 SCC 141, this Court held as under:-  

 “Again, in Sastry Velaider Aronegary v. Sembecutty Vaigalie, (1881) 6 
AC 364, it  was held that where a man and woman are proved to 
have lived together as man and wife, the law will presume, unless 
the contrary is clearly proved, that they were liv ing together in 
consequence of a valid marriage, and not in a state of concubinage. 
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 In India, the same principles have been followed in Andrahennedige 

Dinohamy v. Wijetunge Liyanapatabendige Balahamy, AIR 1927 PC 

185, in which the Privy Council laid down the general proposition 

that where a man and woman are proved to have lived together as  

man and wife, the law will presume, unless, the contrary is clearly 

proved, that they were liv ing together in consequence of a valid 

marriage, and not in a state of concubinage. 

 In Mohabbat Ali Khan v. Mohd. Ibrahim Khan, AIR 1929 PC 135, the Privy 

Council has laid down that the law presumes in favour of marriage and against 

concubinage when a man and woman have cohabited continuously for number 

of years. 

 In Gokal Chand v. Parvin Kumari, AIR 1952 SC 231, this Court held 

that continuous cohabitation of man and woman as husband and 

wife may raise the presumption of marriage, but the presumption 

which may be drawn from long cohabitation is rebuttable and if 

there are circumstances which weaken and destroy that  

presumption, the Court cannot ignore them. 

 Further, in Badri Prasad v. Director of Consolidation, (1978) 3 SCC 

527, the Supreme Court held that a strong presumption arises in 

favour of wedlock where the partners have lived together for a long 

spell as husband and wife. Although the presumption is rebuttable, 

a heavy burden lies on him who seeks to deprive the relationship of 

legal origin. 

 Again, in Tulsa v. Durghatiya, (2008) 4 SCC 520, this Court held that 

where the partners lived together for a long spell as husband and 

wife, a presumption would arise in favour of a valid wedlock.” 

This Court in Chanmuniya case (supra) further held as under:-  

 “Thus, in those cases where a man, who lived with a woman for a 

long time and even though they may not have undergone legal 

necessities of a valid marriage, should be made liable to pay the 

woman maintenance if he deserts her. The man should not be 

allowed to benefit from the legal loopholes by enjoying the 

advantages of a de facto marriage without undertaking the duties 

and obligations. Any other interpretation would lead the woman to 

vagrancy and destitution, which the provision of maintenance in 

Section 125 is meant to prevent.”  

 Chanmuniya case (supra)  refer red to d ivergence of  judic ia l  op in ion on the  

interp retat ion of  the w ord “w ife”  in Sect ion 125  Cr .P.C. ,  1973.  In  paras (28)  and  

�  
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(29) of Chanmuniya case (supra), this Court referred to other judgments which struck a 

diff icult note as under:-  

 “However, striking a different note, in Yamunabai Anantrao Adhav v. 

Anantrao Shivram Adhav, (1988) 1 SCC 530, a two-Judge Bench of 

this Court held that an attempt to exclude altogether personal law of 

the parties in proceedings under Section 125 is improper (see para 

6). The learned Judges also held (paras 4 and 8) that the 

expression “wife” in Section 125 of the Code should be interpreted 

to mean only a legally wedded wife. 

 Again, in a subsequent decision of this Court in Savitaben Somabhai 

Bhatiya v. State of Gujarat, (2005) 3 SCC 636, this Court held that  

however desirable it may be to take note of plight of an unfortunate 

woman, who unwittingly enters into wedlock with a married man, 

there is no scope to include a woman not lawfully married within the 

expression of “wife”. The Bench held that this inadequacy in law 

can be amended only by the legislature. While coming to the 

aforesaid f inding, the learned Judges relied on the decision in Smt. 

Yamunabai Anantrao Adhav A v. Ranantrao Shivram Adhav and 

another, (1988) 1 SCC 530.” 

After referring to the divergence of judicial  opinion on the interpretation of the 

word “wife” in Section 125 Cr.P.C., 1973 speaking for the Bench A.K. Ganguly J. held 

that the Bench is inclined to take a broad view of the definition of “wife”, having regard 

to the social object of Section 125 Cr.P.C., 1973 

In Chanmuniya case (supra), this Court formulated three questions and referred 

the matter to the larger Bench. However, after discussing various provisions of the 

Criminal Procedure Code, this Court held that a broad and extensive interpretation 

should be given to the term “wife” under Section 125 Cr.P.C., 1973 and held as under:-  

 “We are of the opinion that a broad and expansive interpretation 

should be given to the term “wife” to include even those cases 

where a man and woman have been living together as husband and 

wife for a reasonably long period of time, and strict proof of  

marriage should not be a precondition for maintenance under 

section 125 CrPC, 1973 so as to fulf i l the true spirit and essence of 

the beneficial provision of maintenance under Section 125. We also 

believe that such an interpretation would be a just application of the 

principles enshrined in the Preamble to our Constitution, namely, 

social justice and upholding the dignity of the individual.”  

·   
�  
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*13. CRIMINAL PROCEDURE CODE, 1973 – Sect ions 154 a nd 378  

(i) Non-reporting of essential facts which were kno wn to the informant in 

the FIR; effect of – Although FIR need not be an en cyclopedia of the 

crime, but absence of certain essential facts not m entioned in the FIR, 

point towards suspicion that the crime itself may b e staged and creates 

further suspicion on the hypothesis portrayed by th e prosecution. 

(ii) Appeal against  acquittal – Scope of the jurisd iction of the Appellate 

Court – Held, it is well settled that the Appellate  Court cannot upset an 

order of acquittal in a casual manner when there ar e two possibilit ies of  

view which can be taken from the evidence available  on record. 

#NF�.1������1!��#NF�.1������1!��#NF�.1������1!��#NF�.1������1!�� , 1973 - "������"������"������"������ 154���� ���������������� 378 
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 Amar Nath Jha v. Nand Kishore Singh & etc.  

 Judgment dated 03.08.2018 passed by the Supreme Co urt in Criminal Appeal 

No. 94 of 2013, reported in 2018 (3) Crimes 486 (SC ) 

·   

*14. CRIMINAL PROCEDURE CODE, 1973 – Sect ions 161 a nd 162 

 EVIDENCE ACT, 1872 – Section 32 

 Dying declaration – Conversion of police statement  into dying declaration – 

Permissibility – Section 162 (2) CrPC specifically provides that police statements 

recorded under Section 161, if they fall within the  purview of Section 32 (1) of the 

Evidence Act, are relevant and admissible – Mere fa ct that victim died long after making 

the dying declaration, does not affect the value of  such statement. 

 #NF�.12�����1!��#NF�.12�����1!��#NF�.12�����1!��#NF�.12�����1!�� , 1973 - "������"������"������"������ 161�������������������� 162 

 ��U����"������U����"������U����"������U����"���� , 1872 - "����"����"����"���� 32 
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� Pradeep Bisoi alias Ranjit Bisoi v. State of Odisha  

 Judgment dated 10.10.2018 passed by the Supreme Co urt in Criminal Appeal 

No. 1192 of 2018, reported in AIR 2018 SC 4787 

·   

15. CRIMINAL PROCEDURE CODE, 1973 – Sect ions 167 (1 ) and 167 (2) 

(i) Remand – Statutory period of 60 or 90 days, ext ension of – 
Permissibility – Held, provisions of CrPC do not em power anyone to 
extend the period within which investigation must b e completed – There 
are specific provisions in TADA Act and MCOCA which  modify Section 
167 CrPC to that effect – In absence of such provis ions no Court could 
directly or indirectly extend that period. 

(ii) Section 167 CrPC – Scheme, purpose and objecti ve stated – The 
investigation, in every case, is ought to be comple ted within first 24 
hours itself – If it appears that the investigation  cannot be completed 
within the period of twenty-four hours, the concern ed officer should 
transmit the case diary and forward the accused to concerned 
Magistrate – Thereafter, it is for the Magistrate t o consider whether the 
accused be remanded to custody or not – The Magistr ate cannot 
authorize detention of the accused in custody for t otal period exceeding 
90 or 60 days, as the case may be – It is further s tipulated that on the 
expiry of such period of 90 and 60 days, as the cas e may be, the 
accused person shall be released on bail,  if he is prepared to and does 
furnish bail.  

(iii) Defau lt  bai l  – F IR was reg istered on 24.03.20 18 under  Sect ion  302 
and other provis ions of  IPC – Accused were ar rested  on 08.04.2018 – 
H igh Court  v ide order dated 03.07.2018 d irected tha t invest igat ion 
shal l be conducted by a gazet ted po l ice of f icer  not  below the rank of  
Add it ional  SP and repor t  shall  be submit ted with in  two months f rom 
the receipt  of  cert i f ied  copy of  the order  – F inal  report /Chargesheet 
was f i led  on 05.07.2018 before concerned Magistrate  by a pol ice 
of f icer  below  the rank of  Add it ional  SP – Then the complainant 
objected and p laced cert i f ied  copy of  the order  of  High Court  dated 
03.07.2018 – Magistrate returned the chargesheet  fo r  due 
compliance of  the said  order  – On 07.07.2018,  i .e . on  exp i ry of  90 
days accused fi led an application under Sect ion 167  (2) CrPC for default  
bai l  wh ich  was re jected by the Magist rate stat ing  t hat  the ef fect  o f   
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 the order of High Court was extension of the perio d within which the 
investigation could be completed – This order was u pheld by the High 
Court also – Supreme Court held that no Court could  directly or 
indirectly extend the period of investigat ion – Hig h Court in its order 
dated 03.07.2018 merely recorded the submission of Public Prosecutor – 
Such submission could not be taken to be an order g ranting extension – 
Accused were directed to be released on default bai l.  

#NF�.12�����1!��#NF�.12�����1!��#NF�.12�����1!��#NF�.12�����1!�� , 1973 - "������"������"������"������ 167 (1) ���������������� 167 (2) 
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 Achpal alias Ramswaroop and anr. v. State of Rajas than  

 Judgment dated 24.09.2018 passed by the Supreme Co urt in Criminal 

 Appeal No. 1218 of 2018, reported in AIR 2018 SC 4 647 

Relevant extracts from the judgment: 

The letter and spirit behind enactment of Section 167 of the Code as it stands 
thus mandates that the investigation ought to be completed within the period 
prescribed. Ideally, the investigation, going by the provisions of the Code, ought to be 
completed within f irst 24 hours itself. Further in terms of sub-section (1) of Section 
167, if  “it appears that the investigation cannot be completed within the period of  
twenty-four hours f ixed by Section 57” the concerned off icer ought to transmit the 
entries in the diary relating to the case and at the same time forward the accused to 
such Magistrate. Thereafter, it is for the Magistrate to consider whether the accused 
be remanded to custody or not. Sub-section (2) then prescribes certain limitations on 
the exercise of the power of the Magistrate and the proviso stipulates that the 
Magistrate cannot authorize detention of the accused in custody for total period 
exceeding 90 or 60 days, as the case may be. It is further stipulated that on the expiry 
of such period of 90 and 60 days, as the case may be, the accused person shall be 
released on bail, if  he is prepared to and does furnish bail.  

x    x    x 
In the present  case as on the 90 t h  day,  there w ere no papers  or  the 

chargesheet  in terms of  Section 173 of  the Code for  the concerned Mag is trate to 
assess the s i tuation whether  on meri ts  the accused w as required to be remanded 
to further  custody.  Though the chargesheet  in terms of  Section 173 came to be 
f i led on 05.07.2018,  such f i l ing  not  being  in terms of  the order  passed by the 
High Cour t  on 03.07.2018,  the papers  were returned to the Investigating  Of f icer . 
Perhaps i t  would have been bet ter  i f  the Publ ic  Prosecutor  had informed the High 
Cour t  on 03.07.2018 i tsel f  tha t  t he p er i od for  com p let ing  the i nves t iga t i on w as  
c om i ng  t o  a  c l o s e .  H e  c o u l d  a l s o  h av e  s u b m i t t e d  t h a t  t h e  p ap er s  r e l a t i ng  t o   
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investigation be f iled within the time prescribed and a call could thereafter be taken by 
the Superior Gazetted Officer whether the matter required further investigation in 
terms of Section 173 (8) of the Code or not. That would have been an ideal situation. 
But we have to consider the actual effect of the circumstances that got unfolded. The 
fact of the matter is that as on completion of 90 days of prescribed period under 
Section 167 of the Code there were no papers of investigation before the concerned 
Magistrate. The accused were thus denied of  protection established by law. The issue 
of their custody had to be considered on merits by the concerned Magistrate and they 
could not be simply remanded to custody dehors such consideration. In our considered 
view the submission advanced by learned Advocate therefore has to be accepted. We 
now turn to the subsidiary issue, namely, whether the High Court could have extended 
the period. The provisions of the Code do not empower anyone to extend the period 
within which the investigation must be completed nor does it admit of any such 
eventuality. There are enactments such as the Terrorist and Disruptive Activities 
(Prevention) Act, 1985 and Maharashtra Control of Organised Crime Act, 1999 which 
clearly contemplate extension of period and to that extent those enactments have 
modified the provisions of the Code including Section 167. In the absence of any such 
similar provision empowering the Court to extend the period, no Court could either 
directly or indirectly extend such period. In any event of the matter all that the High 
Court had recorded in i ts order dated 03.07.2018 was the submission that the 
investigation would be completed within two months by a Gazetted Police Officer. The 
order does not indicate that it was brought to the notice of the High Court that the 
period for completing the investigation was coming to an end. Mere recording of 
submission of the Public Prosecutor could not be taken to be an order granting 
extension. We thus reject the submissions in that behalf advanced by the learned 
Counsel for the State and the complainant. 

 In our considered view the accused having shown their will ingness to be 
admitted to the benefits of bail and having f iled an appropriate application, an 
indefeasible right did accrue in their favour. 

·   
*16. CRIMINAL PROCEDURE CODE, 1973 – Sect ions 190 a nd 319 

(i)  Whether an opportunity of hearing is required to be extended to the 
persons against whom the Court proposes to take cog nizance u/S 190 of  

the Code? Held, No. ( Anju Choudhary v. State of MP, (2013) 6 SCC 384 and  
Samaj Parivartan Samuday v. State of Karnataka, (2012) 7 SCC 407, relied on)  

(ii) Whether meticulous appreciation of evidence is  permissible at the time 
of taking cognizance u/S 190 of the Code? Held, No.  

(iii) C ogn izance  u /S  190  v i s- a-v i s u /S  319 ,  scope  o f  – W h i l e  exerc i s ing 
pow ers  under  Sec t ion  319  o f  t he  Code ,  t he  Cour t  sho u ld  p r im a 
f a c i e f o r m  a n  o p i n i o n  t h a t  o n  t h e  b a s i s  o f  t h e  e v i d e n c e  w h i c h  
h a s  a l r e a d y  c o m e  o n  r e c o r d ,  t h e  a d d i t i o n a l  a c c u s e d  c a n  b e   
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 convicted, whereas, that is not the scope while ex ercising powers under 

Section 190 of the Code. 
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 Uttam Chand Verma and anr. v. State of MP and anr.  

 Order dated 06.01.2017 passed by the High Court of  Madhya Pradesh 

(Gwalior Bench) in M.Cr.C. No. 7900 of 2008, report ed in ILR (2017) MP 1519 

·   

17. CRIMINAL PROCEDURE CODE, 1973 – Sect ions 195, 3 91 and 340 

 INDIAN PENAL CODE, 1860 – Sections 193, 195, 211 a nd 376 

 APPRECIATION OF EVIDENCE: 

 CRIMINAL PRACTICE: 

(i) Further or Additional evidence – Power under Se ction 391 Cr.P.C., 

exercise of –  It can  be exercised with great care  and caution – Any 

material produced before appellate Court to fillup the gaps by either 

side cannot be considered; more so, to reverse the judgment of the trial 

Court.  

(ii) Immoral character of prosecutrix – It  does not  give any right to the 

accused persons to commit rape on her against her c onsent – She is 

also entitled to privacy and her evidence cannot be  thrown overboard – 

Branding a woman of loose virtue from circumstances , not permissible. 

(iii) Whether conviction can be based on the sole t estimony of prosecutrix? 

Held, Yes – It is now well-settled principle of law  that conviction can be 

sustained on the sole testimony of the prosecutrix if it  inspires 

confidence. 
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(iv) Disparaging remarks against police officials –  Such remarks cannot be 

passed without affording opportunity of hearing to the concerned 

officer. 

(v) Prosecution of witness for perjury – Prosecutio n u/S 195 Cr.P.C. can 

only be directed after following procedure prescrib ed in Section 340 of  

Cr.P.C. and only when perjury is deliberate – It ca nnot be directed 

without affording opportunity of hearing and withou t recording a 

finding. 
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 State (Govt. of NCT of Delhi) v. Pankaj Chaudhary  

 Judgment dated 30.10.2018 passed by the Supreme Co urt in Criminal Appeal 

No. 2299 of 2009, reported in AIR 2018 SC 5412  

Relevant extracts from the judgment: 

The  pow er  confer red under  Sect ion 391 C r .P.C.  i s  to be exerc ised w i th  
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great care and caution. In dealing with any appeal, the appellate Court can refer to the 

additional evidence only if  the same has been recorded as provided under Section 391 

Cr.P.C. Any material produced before the appellate Court to f il l-up the gaps by either 

side cannot be considered by the appellate Court; more so, to reverse the judgment of 

the trial Court. As rightly contended by the learned Additional Solicitor General, the 

High Court has taken into consideration the materials produced by the Bar, namely, 

complaints allegedly made against the prosecutrix and other women including the one 

allegedly given on 21.07.1997 just one week prior to the incident. The High Court was 

not right in taking into consideration those complaints produced at the time of 

arguments in the appeal. 

As rightly held by the trial  Court that even i f the allegations of the accused that 

the prosecutrix is of immoral character are taken to be correct, the same does not give 

any right to the accused persons to commit rape on her against her consent. In State of  

Maharashtra and another v. Madhukar Narayan Mardikar, (1991) 1 SCC 57, it  was held 

that even a woman of easy virtue is entitled to privacy and i t is not open to any person 

to violate her and she is equally entitled to protection of law. Further, the evidence of  

such a woman cannot be thrown overboard merely because she is a woman of easy 

virtue. 

Even in cases where there is some material to show that the victim was 

habituated to sexual intercourse, no inference like the victim being a woman of ‘loose 

moral character” is permissible to be drawn from that circumstance alone. A woman of 

easy virtue also could not be raped by a person for that reason. In State of Punjab v. 

Gurmeet Singh and others, (1996) 2 SCC 384, it was held as under:-  

 “......Even if the prosecutrix, in a given case, has been promiscuous 

in her sexual behaviour earlier, she has a right to refuse to submit 

herself to sexual intercourse to anyone and everyone because she 

is not a vulnerable object or prey for being sexually assaulted by 

anyone and everyone......” 

 While so, the High Court erred in placing reliance upon the complaints allegedly 

made against the prosecutrix to doubt her version and to hold that a false case has 

been foisted against the accused. 

It is now well-settled principle of law that conviction can be sustained on the sole 

testimony of the prosecutrix if it inspires confidence. (Vishnu alias Undrya v. State of 

Maharashtra, (2006) 1 SCC 283). It is well-settled by a catena of decisions of this Court that 

there is no rule of law or practice that the evidence of the prosecutrix cannot be relied 

upon without corroboration and as such it has been laid down that corroboration is not a 

sine qua non for conviction in a rape case. If the evidence of the victim does not suffer from 

any basic infirmity and the ‘probabilities factor’ does not render it unworthy of credence, as 

a general rule, there is no reason to insist on corroboration except from medical evidence,  
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where, having regard to the circumstances of the case, medical evidence can be 

expected to be forthcoming. (State v. N.K. The accused, (2000) 5 SCC 30) 

While passing disparaging remarks against the police off icials and directing 

prosecution against them, in our considered view, the High Court has failed to bear in 

mind the well settled principles of law that should govern the Courts before making 

disparaging remarks. Any disparaging remarks and direction to ini tiate departmental  

action/prosecution against the persons whose conduct comes into consideration before 

the Court would have serious impact on their off icial career. In S.K. Viswambaran v. E. 

Koyakunju and others, (1987) 2 SCC 109, this Court held as under:-  

 “Stung by the remarks made against him without even a 

hearing...... ... ....”.  

 We have also to point out a grievous procedural error committed by the High 

Court. Even assuming for argument’s sake that for expunging the remarks against 

Respondents 2 and 3 the conduct of the appellant required scrutiny and merited 

adverse comment, the principles of natural  justice required the High Court to have 

issued notice to the appellant and heard him before passing adverse remarks against 

him if it was considered necessary. By its failure the High Court has failed to render 

elementary justice to the appellant. 

In State of U.P. v. Mohd. Naim, AIR 1964 SC 703, it was held as follows: 

 “ I f  t her e  is  one  p r i nc ip l e  of  car di na l  im por tance  i n t he 

adm i n is t r a t i on  of  j us t ice ,  i t  i s  t h i s :  t he  p r oper  f r eedom  and 

i ndep endence  of  Judg es  and  M ag is t r a tes m us t  b e  m ai n tai ned  

and  they m ust  b e  a l l ow ed  to  p er f orm  the i r  f unct i ons  f r eel y  

and  f ear l ess l y  and  w i thou t  undue  i nte r f er ence  b y anyb ody,  

ev en  b y th is  C our t .  A t  t he  sam e t im e ,  i t  i s  eq ual l y  necessar y  

tha t  in express i ng  thei r  op in i ons Judges and Mag i s t r a tes m ust  

be guided by cons i dera t i ons of  jus t ice ,  f a i r  p lay and rest r a i nt .  

I t  i s  no t  i nf r eq uen t  t hat  sw eep i ng  g enera l i sa t i ons  defea t  t he 

ve r y  p urp ose  fo r  w hi ch  they a r e  m ade.  I t  has  b een  j ud ic i a l l y  

r ecogn ised  tha t  i n  t he  m at ter  of  m ak i ng  d i sp ar ag i ng  r em ar ks  

ag ai nst  p er sons  or  au thor i t i es  w hose  conduc t  com es  i n to 

cons i der a t i on  b ef or e  cour ts  of  l aw  i n  cases  to  b e  dec i ded  b y 

them ,  i t  i s  r e l ev ant  t o  cons i der  ( a)  w he ther  t he  p ar t y  w hose 

conduc t  i s  i n  q ues t ion  is  b efo r e the  C our t  or  has  an 

opp or tuni t y  of  exp l a i n ing  o r  defend i ng  h im sel f ;  (b )  w he ther  

t he r e  i s  ev idence  on  r ecor d  b ear i ng  on  tha t  conduc t  jus t i f y i ng  

the  r em arks ;  and  ( c)  w hether  i t  i s  necessar y  f or  t he  dec is i on  

o f  t he  case ,  as  an  i n teg r al  p a r t  t her eof ,  to  an im adv er t  on  tha t  

conduc t .  I t  has  a lso  b een  r ecogn i sed  tha t  j udi c i a l  

p r onouncem ents  m us t  b e  j udi c i a l  i n  na tu r e ,  and  shoul d  no t  

no rm al l y  dep ar t  f r om  sobr i e t y ,  m oder a t i on  and  r eserv e. ”  
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 This ratio has been followed in R.K. Lakshmanan v. A.K. Srinivasan 

and another, (1975) 2 SCC 466 and Niranjan Patnaik v. Sashibhusan 

Kar and another, (1986) 2 SCC 569, (to which one of us was a party). 

Judged in the light of the above tests, it may be seen that none of  

the tests is satisf ied in this case. It is indeed regrettable that the 

High Court should have lightly passed adverse remarks of a very 

serious nature affecting the character and professional competence 

and integrity of the appellant in purported desire to render justice to 

Respondents 2 and 3 in the petition f iled by them for expunction of  

adverse remarks made against them.” 

In Manish Dixit and others v. State of Rajasthan, (2001) 1 SCC 596, this Court 

held as under:-  

 “... .. .. ..Such disparaging remarks and the direction to ini tiate 
departmental action against him could have a very serious impact on 
his off icial  career. 

 43. Even those apart, this Court has repeatedly cautioned that 
before any castigating remarks are made by the Court against any 
person, particularly when such remarks could ensure serious 
consequences on the future career of the person concerned, he 
should have been given an opportunity of being heard in the matter 
in respect of the proposed remarks or strictures. Such an 
opportunity is the basic requirement, for , otherwise the offending 
remarks would be in violation of the principles of natural justice. In 
this case such an opportunity was not given to PW 30 (Devendra 

Kum ar  Sharm a) .  ( Sta te  o f  U.P.  v .  Mohd .  Naim,  AIR 1964 SC 703,  
Ch .  Jage  Ram, I nspec tor  o f  Po l ice  and  ano ther  v .  Hans  Raj  
Midha ,  (1972)  1  SCC 181 ,  R.K.  Lakshmanan v .  A .K .  Srin ivasan  
and ano the r ,  (1975)  2  SCC 466 ,  N i ran jan Patna ik  v .  Sash ibhusan  

Kar  and ano the r ,  (1986)  2  SCC 569 and  Sta te  o f  Karna taka v .  
Regis t rar  Gene ra l ,  High  Cour t  o f  Ka rnataka,  (2000)  7  SCC 333) . ”  

Since the H igh Cour t has passed s t r i c tures against  the pol ice of f i c ia ls  w ho 

w ere involved in the  invest igat ion in F IR No.559/1997 w i thout  af fording  an  

oppor tuni ty of  hear ing  to them , the disparag ing  rem arks are l iab le to be set  

as ide.  

Insofar  as  the di rec t ion to in i t ia te the p rosecut ion under  Sect ions 193,  195  

and 211 IPC is  concerned,  Sect ion 340 Cr .P.C.  p rov ides the p rocedure for 

of fences enum erated in Sect ion 195 (1)  (b)  Cr .P.C.  The ob ject  of  Sect ion 340  

Cr .P.C.  i s  to ascer ta in w hether  any of fence af fec t ing adminis t rat ion of  jus t ice 

has been commi t ted in re lat ion  to any docum ent  p roduced or  ev idence g ive  i n 

Cour t  dur ing  the t im e w hen the docum ent  or  ev idence w as in custod ian leg is  and  
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whether it is also expedient in the interest of justice to take such action as required 
under Section 340 Cr.P.C.  

Before directing the prosecution to be initiated under Section 195 Cr.P.C., the 
Court has to follow the procedure under Section 340 Cr.P.C. and record a f inding that “  
it is expedient in the interest of justice.... ....”.  Though wide discretion is given to Court 
under Section 340 Cr.P.C., the same has to be exercised with care and caution. To 
initiate prosecution under Section 195 Cr.P.C too readily that too against the police 
off icials who were conducting the investigation may not be a correct approach. 
Contention of the learned counsel for the police off icials is that before passing the 
direction to initiate the prosecution for the offences under Sections 193, 195 and 211 
IPC, the High Court ought to have followed the procedure contemplated under Section 
340 (1) Cr.P.C.  

There are two preconditions for initiating proceedings under Section 340  
Cr.P.C. : 

(i) materials produced before the Court must make out a                    
prima-facie case for a complaint for the purpose of inquiry into an 
offence referred to in clause (b) (i) of sub-section (1) of Section 195 
Cr.P.C. and 

(ii)  it is expedient in the interests of justice that an inquiry should be 
made into the alleged offence. 

·   
18 .  CRIMIN AL  PR OCEDUR E COD E,  1973 –  Sect ions  227 an d  239  

( i )  D ischarge o f  accused ,  considerat ions for  – The Cou r t  has t o  
proceed w i th  the presumpt ion that  mater ia l  b rought  on record  by  
the prosecut ion  a re t rue and eva luate su ch mate r i a l  w i th  a v iew  to  
f ind  out  whether  the f acts  emerg ing t heref rom taken  at  the i r  face  
value ,  d i sc lose  exi st ence  o f  t he  i ngred ient s  o f  t he  o f f ence .  

( i i )  Fram ing  o f  charge,  cons iderat i ons fo r  – P robat iv e va lue o f  the  
mater i a l  on  reco rd  has t o  be seen by the Cour t  – Co u r t  i s  not  
expect ed to  g o deep  in to  the  mat te r  but  has to  s i f t  and weigh the  
ev iden ce fo r  the l im i ted  purpose  o f  f i nd ing  out  whe ther  or  not  a  
pr ima fac ie case aga inst  the accused has been made out  fo r  
f ram ing o f  charge ,  though for  conv i ct ion  i t  i s  r equ i red to  be  
proved beyond reasonab le doubt  that  the accused has  commit ted  
the o f fence.  

( i i i )  M inor  d i screpancies in  t ime and  p lace  o f  inc i dent ,  whet her  ent i t l e  
accused to  get  d i scharge? He ld ,  No – Such quest ions  are fact s  
wh ich a re  mat t ers o f  p roof  wh ich  needs to  be gone  i n to  by the  
t r i a l  C o u r t  a f t e r  r e c o r d i n g  e v i d e n c e .  

 ( P r i n c i p l e s  l a i d  d o w n  i n  S a j j a n  K u m a r  v .  C B I ,  ( 2 0 1 0 )  9  S C C  3 6 8 ,  
  reiterated) 

  



�

�
�
�

#NF�.12�����1!��#NF�.12�����1!��#NF�.12�����1!��#NF�.12�����1!�� , 1973 - "������"������"������"������ 227���� ���������������� 239 

(in� ������ � �	 � K5�0*�� !	 ��� 
�*��:+�� 
��# �� ]� 5���� �� �0� G�� K'"��:�� �	 � ��� �

3C	� �Q��� !0��� !> � 1�� ����0=�� f���� ��� 	$� '� � .����� �� �^+� �P�� !> � ��� �

K�� ���^+� ��� �)V������ �!�#	$�	� �	 � � �� �� ��� !0��� !> �1 ��K��	�KP'5�� ����

.�������g��'� �� '��"��	 ��P����	 ��J��P�� �0�.�%����	�! e ,� 

(i in� 3�0'� 
��*��� !	 ��� 
�*��:+�� 
��# �� ]�5���� �� �0� ��� 	$� '� � .����� ���^+��� �

.��:�� �)V��#	$��� !0��� !> �]�5���� �� �	� �!��'	J;�� �!L �� !> �1�� �!� ��� 	� ���

�! ��� ��#�� ��� =��� 1�� ��� K�	� ��U�� �(� _���+� � �� ��'�g � G�� �+���� KR	A��

�	 �� �� �� ���!0���!> �1�������� ��	 �
�89�3�0'�
�� �*��� � �	�!	 ��� .���kZ���

��� �� ��� �!�� !> � ��� �!L� , =�1�� #0
��9L� �	 � � �� �!� ��#	 !� �	� '�	 � .��J:��

�� ���!0���!> �1�� ������ ��	��'��"���-���1���,�  

(i i in� i%��� �	 � ���� ���� ����� ��� Cg:� 
���C����� , S��� ������ � �0� K5�0*�� �� �

!�#�������+�!e ? �����"�6-�� , �!L��] �D�	�.W�����!e ��0���)� ��	 �
�
��!e �J=��

'� �
�*��:�5���� ���0���U������ J$��!0�	��	 ���#�
�*� ���� ���!0���!> ,  

( �j=�� �� ��� � 
�M� �+M�+M3T�j=�� �� ��� � 
�M� �+M�+M3T�j=�� �� ��� � 
�M� �+M�+M3T�j=�� �� ��� � 
�M� �+M�+M3T , (2010) 9 ���� ���+�+����+�+����+�+����+�+� 368, ��� ����� C�� ��9��� �

'���09-��n  

 State by the Inspector of Police, Chennai v. S. Se lvi and another  

 Judgment dated 15.12.2017 passed by the Supreme Co urt in Criminal Appeal 

No. 2190 of 2017, reported in AIR 2018 SC 81 

Relevant extracts from the judgment: 

It is well settled by this Court in catena of judgments including the cases of Union 
of India v. Prafulla Samal, AIR 1979 SC 366; Dilawar Babu v. State of Maharashtra, AIR 
2002 SC 564; Sajjan Kumar v. CBI, 2011 AIR SCW 3730; State v. A. Arun Kumar, AIR 2015 
SC (Supp) 1774; Sonu Gupta v. Deepak Gupta, 2015 AIR SCW 1199; State of Orissa v. 
Debendra Nath Padhi, AIR 2003 SCW 1512; Niranjan Singh Karam Singh Punjabi etc. v. 

Jitendra Bhimraj Bijjayya, AIR 1990 SC 1962, and Superintendent and Remembrancer of 
Legal Affairs, West Bengal v. Anil Kumar Bhunja, AIR 1980 SC 52, that the Judge while 
considering the question of framing charge under Section 227 of the Code in sessions 
cases (which is akin to Section 239, Cr. P.C. pertaining to warrant cases) has the 
undoubted power to sift and weigh the evidence for the limited purpose of f inding out 
whether or not a prima facie case against the accused has been made out; where the 
material placed before the Court disclose grave suspicion against the accused which 
has not been properly explained, the Court will be fully justif ied in framing the charge; 
by and large i f  tw o v iews are equal ly poss ib le and the judge is  sat isf ied that  the 
ev idence produced before him whi le g iv ing  r ise to some suspicion but  not  g rave 
susp ic ion against  the accused,  he w i l l  be fu l l y w i th in h is  r ights  to d ischarge the  
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accused. The judge cannot act merely as a Post Off ice or a mouth-piece of the 

prosecution, but has to consider the broad probabilities of the case, the total effect of 

the statements and the documents produced before the Court, any basic infirmities 

appearing in the case and so on. This however does not mean that the judge should 

make a roving enquiry into the pros and cons of the matter and weigh the materials as 

if  he was conducting a trial . In the case of Sajjan Kumar v. CBI, 2011 AIR SCW 3730, 

this Court on consideration of the various decisions about the scope of Sections 227 

and 228 of the Code, laid down the following principles: 

(i) The Judge while considering the question of framing the charges under Section 
227 of the Cr.P.C. has the undoubted power to sift and weigh the evidence for the 
limited purpose of f inding out whether or not a prima facie case against the accused 
has been made out. The test to determine prima facie case would depend upon the 
facts of each case. 

(ii) Where the materials placed before the Court disclose grave suspicion against 
the accused which has not been properly explained, the Court will be fully justif ied in 
framing a charge and proceeding with the trial. 

(i i i) The Court cannot act merely as a Post Office or a mouth-piece of the prosecution but has 
to consider the broad probabilities of the case, the total effect of the evidence and the documents 
produced before the Court, any basic infirmities, etc. However, at this stage, there cannot be a 
roving enquiry into the pros and cons of the matter and weigh the evidence as if  he 
was conducting a trial. 

(iv) If  on the basis of the material on record, the Court could form an opinion that 
the accused might have committed offence, it can frame the charge, though for 
conviction the conclusion is required to be proved beyond reasonable doubt that the 
accused has committed the offence. 

(v) At the time of framing of the charges, the probative value of the material on 
record cannot be gone into but before framing a charge the Court must apply its 
judicial mind on the material placed on record and must be satisf ied that the 
commission of offence by the accused was possible. 

(vi) At the stage of Sections 227 and 228, the Court is required to evaluate the 
material and documents on record with a view to f ind out if  the facts emerging 
therefrom taken at their face value discloses the existence of all the ingredients 
constituting the alleged offence. For this limited purpose, sift the evidence as it cannot 
be expected even at that initial stage to accept all that the prosecution states as 
gospel truth even if it is opposed to common sense or the broad probabilities of the 
case. 

(vii) If  two views are possible and one of them gives rise to suspicion only, as  
distinguished from grave suspicion, the trial Judge will be empowered to discharge the 
accused and at this stage, he is not to see whether the trial will end in conviction or 
acquittal. 
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This Court in the cases of State v. A. Arun Kumar, (2015) 2 SCC 417, Sonu Gupta v. 

Deepak Gupta, (2015) 3 SCC 424, State of Orissa v. Debendra Nath Padhi, (2003) 2 SCC 

711 and State of Tamil Nadu v. Suresh Rajan, (2014) 11 SCC 709, has reiterated almost 

the aforementioned principles. 

·   

19. CRIMINAL PROCEDURE CODE, 1973 – Sect ion 231  

 EVIDENCE ACT, 1872 – Sections 135 and 138  

(i) Cross-examination of witness; deferral of – Jud ge is given discretion to 

defer cross-examination of witness, until any other  witness or witnesses 

have been examined – No straitjacket formula provid ed for grounds on 

which judicial discretion can be exercised – Exerci se of discretion has 

to take place on case-to-case basis – Guidelines fo r consideration while 

deciding the application discussed. 

(ii) Guiding principles regarding conduction of a c riminal trial – 

Enumerated. 

#NF�.12�����1!��#NF�.12�����1!��#NF�.12�����1!��#NF�.12�����1!�� , 1973 - "����"����"����"���� 231 
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(i in� 3'���"��
�*��:��	 ���*� ���	 ��� ��"������C6#�[���9� ��� ]�.CJ:��1���C�,   

 State of Kerala v. Rasheed  

 Judgment dated 30.10.2018 passed by the Supreme Co urt in Criminal Appeal 

No. 1321 of 2018, reported in 2018 (4) Crimes 288  

Relevant extracts from the judgment: 

The statutory framework governing the order of production and examination of witnesses is 

contained inter alia in Sections 135 and 138 of the Indian Evidence Act, 1872. A conjoint reading of 

Sections 135 and 138 would indicate that the usual practice in any trial, be it civil or criminal, is for 

the examination-in-chief of a witness to be carried out first; followed by his cross-examination (if so 

desired by the adverse party), and then reexamination (if so desired by the party calling the witness). 
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Section 231 of the Cr.P.C. indicates that the Judge is given the discretion to defer 

cross-examination of a witness, until any other witness or witnesses have been 

examined. 

The phraseology of Section 231 (2) mirrors Section 242 (3) of the Cr.P.C. which 

provides for a similar discretion to a Magistrate in the trial of a Warrant Case under 

Chapter XIX of the Cr.P.C. 

What follows from the discussion is that the norm in any criminal trial is for the 

examination-in-chief of witnesses to be carried out f irst, followed by cross-

examination, and re-examination if  required, in accordance with Section 138 of the 

Indian Evidence Act, 1872. 

Section 231 (2) of the Cr.P.C., however, confers a discretion on the Judge to 

defer the cross-examination of any witness until any other witness or witnesses have 

been examined, or recall any witness for further cross-examination, in appropriate 

cases. Judicial discretion has to be exercised in consonance with the statutory 

framework and context while being aware of reasonably foreseeable consequences. 

The party seeking deferral under Section 231 (2) of the Cr.P.C. must give sufficient 

reasons to invoke the exercise of discretion by the Judge, and deferral cannot be 

asserted as a matter of right. 

Several High Courts have held that the discretion under Section 231 (2) of the 

Cr.P.C. should be exercised only in “exceptional circumstances”, or when “a very 

strong case” has been made out. However, while it is for the parties to decide the 

order of production and examination of witnesses in accordance with the statutory 

scheme, a Judge has the latitude to exercise discretion under Section 231 (2) of the 

Cr.P.C. if  suff icient reasons are made out for deviating from the norm. 

The circumstances in which the High Courts have approved the exercise of  

discretion to defer cross-examination, so as to avoid prejudice due to disclosure of 

strategy are:  

·  Where witnesses were related to each other, and were supposed to depose on 

the same subject-matter and facts. 

 (See - Sri Shankar v. State by Hebbagodi Police Station, (Crl.  P. No. 8774 of 2017; 

decided on December 7, 2017 by the High Court of Karnataka, at Bengaluru); Masiur 

Rahman Molla @ Mongla and ors. v. The State of West Bengal and ors. (C.R.R. No. 

2411 of 2016; decided on August 10, 2016 by the High Court of Calcutta (Appellate 

Side)); Jayakar v. The State, by Frazer Town Police, ILR 1996 Kar 2783) 

·  Where witnesses were supposed to depose about the same set of facts. 

 (See: R. Selvan v. State (Crl.R.C. (MD) No. 744 of 2016; decided on January 24, 2017 

by High Court of Madras, at Madurai : 2017 (2) Crimes 509 (Mad.).) 

 However, the circumstances in which deferral  have been refused are:  
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·  Where the ground for deferral was the mere existence of a relationship between 
the witnesses. 

 (See: Sisir Debnath v. State of West Bengal and anr. (C.R.R. No. 2533 of 2017; 
decided on August 2, 2017 by the High Court of Calcutta (Appellate Side)). 

·  Where specif ic reasons were not given in support of the claim that prejudice would 
be caused since the defence strategy would be disclosed. 

 (See: Pradeep Kumar Kolhe v. State of Madhya Pradesh, (M.Cr.C. No. 20240 of 2018; 
decided on July 11, 2018 by the High Court of Madhya Pradesh, at Indore); State of 
Maharashtra v. Raja Ram Appana Mane and ors. (Criminal Writ Petition No. 578 of 

2016 and Criminal Application No. 2485 of 2016; decided on January 23, 2017 by the 
High Court of Bombay, at Aurangabad); Amit Kumar Shaw and ors. v. State of West 
Bengal and anr. (C.R.R. No. 3846 of 2009; decided on June 23, 2010 by the High 
Court of Calcutta (Appellate Side)); Md. Sanjoy and anr. v. The State of West 
Bengal, 2000 Cri LJ 608) 

·  Where no prejudice would have been caused. 

 (See: The High Court of Calcutta in Lalu Alam v. State of West Bengal (Cr. Revision 
No. 385 of 1996; decided on June 12, 2002 by the High Court of Calcutta (Appellate 
Side)) : 2002 (3) CHN 301 had noted: 
 “...So, the plea, taken by the petitioner in this case that if  Miss. 

Bannerjee is cross-examined before the examination-in-chief of the 
other named witnesses on the same point, the prosecution will 
certainly have an opportunity to f il l up a lacuna, cannot be accepted 
as a general rule as in a criminal trial the accused has an additional  
advantage inasmuch as the copies of earlier statement of the 
prosecution witnesses, recorded under Section 161 Cr.P.C. are 
supplied well in advance so that he can not only know to his 
advantage what each prosecution witness is expected to tell while 
in the witness box but has also the advantage of cross-examining 
each and every witness with reference to their earlier statement 
made by them during the investigation...In a situation like this, 
hardly it can be accepted that if  the cross-examination of Ms. 
Bannerjee is allowed to be proceeded with before examination of  
the other witnesses in this case, the present petitioner would be 
highly prejudiced and prosecution will have the opportunity in f il l ing 
up the lacuna in this case.”  

The High Court of Karnataka in Shamoon Ahmed Sayed and anr. v. Intelligence 

Officer, ILR 2008 Karnataka 4378, had noted that no prejudice be caused since: 

 “ . . . In m ost  of  the cr im inal  cases,  there m ay be m ore than one  

eye w i tness and def in i te ly w i l l  be m ore than one m ahazar  

w i tness.  Many cases depend upon the of f ic ia l  w i tness only,   
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 who may have to depose about the similar facts. Thus the defence 

may choose to f ile application invoking Section 231 (2) or under 

Section 242 (3) of Cr.P.C. on the ground of alleged prejudice to be 

caused in every matter. But the same cannot be allowed by the 

Court. As aforementioned, the defence of the accused will not be 

prejudiced at all as the examination-in-chief of the witnesses 

generally will proceed based on ei ther the statement recorded under 

Section 161 of Cr.P.C. or based on mahazar, etc.”  

 The Delhi High Court, in Vijay Kumar v. State (Govt. of NCT of Delhi),  2017 Cri LJ 

3875, (W.P. (Crl.) No. 1350 of 2017 and Crl. M.A. No. 7450 of 2017; decided on July 3, 

2017), laid down useful directions for the conduct of criminal trials. The directions are 

commendable, and relevant excerpts are reproduced hereinbelow:  

 “42...(vi). Since the expectation of law is that the trial, once it  

commences, would continue from day-to-day til l it is concluded, it  is 

desirable that, keeping in mind the possible time required for 

recording of evidence (particularly of the prosecution), a detailed 

schedule of the dates of hearing on which evidence would be 

recorded is drawn up immediately after charge is framed - this,  

taking into account not only the calendar of the Court but also the 

time required by the prosecution to muster and secure the presence 

of its witnesses as well as the convenience of the defence counsel. 

Once such a schedule has been drawn up, all sides would be duty 

bound to adhere to it scrupulously. 

 (vii). While drawing up the schedule of dates for recording of the 

evidence for the prosecution, as indicated above, the presiding 

judge would take advice from the prosecution as to the order in 

which it would like to examine its witnesses, clubbing witnesses 

pertaining to the same facts or events together, for the same set of 

dates. 

 (viii). If  the defence intends to invoke the jurisdiction of the criminal 

Court to exercise the discretion for deferment of cross-examination of 

particular witness(es) in terms of Section 231 (2), or Section 242 (3) CrPC, it 

must inform the presiding judge at the stage of setting the schedule so that the 

order in which the witnesses are to be called can be appropriately determined, 

facilitating short deferment for cross-examination (when necessary) so that the 

recording of evidence continues, from day-to-day, unhindered avoiding 

prolonged adjournments as are often seen to be misused to unduly 

influence or intimidate the witnesses. 
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 (ix). It is the bounden duty of the presiding judge of the criminal 

Court to take appropriate measures, if  the situation so demands, to 

insulate the witnesses from undue influence or intimidatory tactics  

or harassment. If  the Court has permitted deferment in terms of 

Section 231 (2), or 242 (3) CrPC, for cross-examination of a 

particular witness, it would not mean that such cross examination is 

to be indefinitely postponed or scheduled for too distant a date. The 

Court shall ensure that the deferred cross-examination is carried 

out in the then ongoing schedule immediately after the witness 

whose examination ahead of such exercise has been prayed for.” 

There cannot be a straitjacket formula providing for the grounds on which judicial  

discretion under Section 231 (2) of the Cr.P.C. can be exercised. The exercise of  

discretion has to take place on a case-to-case basis. The guiding principle for a Judge 

under Section 231 (2) of the Cr.P.C. is to ascertain whether prejudice would be caused 

to the party seeking deferral, if  the application is dismissed. 

While deciding an application under Section 231 (2) of the Cr.P.C., a balance 

must be struck between the rights of the accused, and the prerogative of the 

prosecution to lead evidence.  

   The following factors must be kept in consideration:  

·  possibility of undue influence on witness(es); 

·  possibility of threats to witness(es); 

·  possibility that non-deferral would enable subsequent witnesses giving evidence 

on similar facts to tailor their testimony to circumvent the defence strategy; 

·  possibility of loss of memory of the witness(es) whose examination-in-chief has 

been completed; 

·  occurrence of delay in the trial, and the non-availability of witnesses, if  deferral  

is allowed, in view of Section 309 (1) of the Cr.P.C. 

These factors are il lustrative for guiding the exercise of discretion by a Judge 

under Section 231 (2) of the Cr.P.C. 

The following practice/guidelines should be followed by trial Courts in the conduct 

of a criminal trial, as far as possible: 

i.  a detailed case-calendar must be prepared at the commencement of the trial after 

framing of charges; 

ii.  the case-calendar must specify the dates on which the examination-in-chief and 

cross-examination (if  required) of witnesses is to be conducted; 
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i i i.  the case-calendar must keep in view the proposed order of production of  

witnesses by parties, expected time required for examination of witnesses, 

availability of witnesses at the relevant time, and convenience of both the 

prosecution as well as the defence, as far as possible; 

iv.  testimony of witnesses deposing on the same subject-matter must be proximately 

scheduled; 

v.  the request for deferral under Section 231 (2) of the Cr.P.C. must be preferably 

made before the preparation of the case-calendar; 

vi.  the grant for request of deferral must be premised on suff icient reasons justifying 

the deferral of cross-examination of each witness, or set of witnesses; 

vii.  while granting a request for deferral of cross-examination of any witness, the trial  

Courts must specify a proximate date for the cross-examination of that witness, 

after the examination-in-chief of such witness(es) as has been prayed for; 

vii i.  the case-calendar, prepared in accordance with the above guidelines, must be 

followed strictly, unless departure from the same becomes absolutely necessary; 

ix.  in cases where trial Courts have granted a request for deferral, necessary steps 

must be taken to safeguard witnesses from being subjected to undue influence, 

harassment or intimidation. 

·   

*20. CRIMINAL PROCEDURE CODE, 1973 – Sect ion 439 

 Bail; points of consideration for – At the time of  considering an application 

for bail,  the Court must take into account certain factors such as the 

existence of a prima facie case against the accused, the gravity of the 

allegations, position and status of the accused, th e likelihood of the accused 

fleeing from justice and repeating the offence, the  possibi lity of tampering 

with the witnesses and obstructing the Courts as we ll as the criminal 

antecedents of the accused – Further held, the Cour t must not go deep into 

merits of the matter while considering an applicati on for bail – All that needs 

to be established from the record is the existence of a prima facie case 

against the accused. ( Anil Kumar Yadav v. State (NCT) of Delhi,  (2018) 12 SCC 

129, relied on) 
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 State of Orissa v. Mahimananda Mishra  

 Judgment dated 18.09.2018 passed by the Supreme Co urt in Criminal Appeal 

No. 1175 of 2018, reported in (2018) 10 SCC 516 

·   

*21. CRIMINAL TRIAL: 

 EVIDENCE ACT, 1872 – Sections 101, 106 and 118 

(i) Evidence of child witness; appreciation of  – He ld, reasonable degree of 
caution and circumspection is required while dealin g with evidence of 
child witness – If after close and careful scrutiny , evidence of child 

witness is found to be rel iable i.e. clear, cogent, consistent and free 
from any material infirmity or anomaly, Court can a ct upon such 

evidence. ( Raja Ram Yadav v. State of Bihar, JT 1996 Supreme Court 140, 
relied on) 

(ii) Criminal trial; burden of proof – Held, prosec ution is required to prove 
the guilt beyond reasonable doubt and has to stand on its own legs – 
Accused has a r ight to keep mum – However, when a p articular fact can 
be said to be within the personal knowledge of accu sed, then unless he 
comes out with some plausible explanation regarding  the same, his 
silence or failure to offer any plausible explanati on may be taken as an 

incriminating circumstance against him. ( Trimukh Maroti Kirkan v. State of 
Maharashtra, (2006) 10 SCC 681, relied on) 
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 Suraj @ Suresh v. State of M.P.  

 Judgment dated 28.02.2017 passed by the High Court  of Madhya Pradesh 
(Indore Bench) in Criminal Appeal No. 142 of 2014, reported in ILR (2017) MP 
1475 

·   
22. EVIDENCE ACT, 1872 – Sections 3, 8, 25 and 27  
 INDIAN PENAL CODE, 1860 – Sections 302 and 201 

(i) Whether mental awareness of particular place is  a fact as contemplated 
in Section 27 of the Evidence Act? Held, Yes – ‘Fac t’ is not limited to 
“actual physical material object” – It  includes a d iscovery of an object,  
the place from which it is produced and the knowled ge of the accused 
as to its existence.  

(ii) Whether confession of the co-accused by itself  can be the basis to proceed against 
the other accused? Held, No – It by itself cannot b e the basis to proceed against 
the other accused unless something more is produced  to indicate their 
involvement in the commission of the crime. 

(iii) Whether acquittal of an accused under Section  302, when he is charged 
under Sections 302 and 201 IPC, extricate him from offence punishable 
under Section 201? Held, No. 

��U����"������U����"������U����"������U����"���� , 1872 - "������"������"������"������ 3, 8, 25���� ���������������� 27 
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 Asar Mohammad v. State of U.P.  

 Judgment dated 24.10.2018 passed by the Supreme Co urt in Criminal Appeal 

No. 1617 of 2011, reported in AIR 2018 SC 5264 

Relevant extracts from the judgment: 

It is a settled legal position that the facts need not be self-probatory and the word 
“fact” as contemplated in Section 27 of the Evidence Act is not limited to “actual 
physical material object”. The discovery of fact arises by reason of the fact that the 
information given by the accused exhibited the knowledge or the mental awareness of  
the informant as to its existence at a particular place. It  includes a discovery of an 
object, the place from which it is produced and the knowledge of the accused as to its  

existence. It will be useful to advert to the exposition in the case of Vasanta Sampat 
Dupare v. State of Maharashtra, (2015) 1 SCC 253, in particular, paragraphs 23 to 29 
thereof. The same read thus: 
 “23. While accepting or rejecting the factors of discovery, certain principles are to 

be kept in mind. The Privy Council in Pulukuri Kotayya v. King Emperor, AIR 1947 
PC 67, has held thus: 
 “... it is fallacious to treat the `fact discovered’ within the Section as 

equivalent to the object produced; the fact discovered embraces the 
place from which the object is produced and the knowledge of the 
accused as to this, and the information given must relate distinctly 
to this fact. Information as to past user, or the past history, of the 
object produced is not related to its discovery in the setting in which 
it is discovered. Information supplied by a person in custody that `I  
will produce a knife concealed in the roof of my house’ does not 
lead to the discovery of a knife; knives were discovered many years 
ago. It leads to the discovery of the fact that a knife is concealed in 
the house of the informant to his knowledge, and if the knife is 
proved to have been used in the commission of the offence, the fact  
discovered is very relevant. But if  to the statement the words be 
added `with which I stabbed A’, these words are inadmissible since 
they do not relate to the discovery of the knife in the house of the 
informant.” 

 24. In Mohd. Inayatullah v. State of Maharashtra, (1976) 1 SCC 828, while dealing 
with the ambit and scope of Section 27 of the Evidence Act, the Court held that:   
 “Although the interpretation and scope of Section 27 has been the subject of 

several authoritative pronouncements, its application to concrete cases is not  
always free from diff iculty. It will therefore be worthwhile at the outset, to 
have a short and swift glance at the Section and be reminded of its 
requirements. The Section says: 
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 ‘27. How much of information received from accused may be proved. 

 Provided that, when any fact is deposed to as discovered in consequence 

of information received from a person accused of any offence, in the 

custody of a police off icer, so much of such information, whether it  

amounts to a confession or not, as relates distinctly to the fact thereby 

discovered, may be proved.’ 

 The expression ‘provided that’ together with the phrase ‘whether it amounts 
to a confession or not’ show that the Section is in the nature of an exception 
to the preceding provisions particularly Sections 25 and 26. It is not 
necessary in this case to consider if  this Section qualif ies, to any extent, 
Section 24, also. It will be seen that the f irst condition necessary for bringing 
this Section into operation is the discovery of a fact, albeit a relevant fact, in  
consequence of the information received from a person accused of an 
offence. The second is that the discovery of such fact must be deposed to.  
The third is that at the time of the receipt of the information the accused must 
be in police custody. The last but the most important condition is that only ‘so 
much of the information’ as relates distinctly to the fact thereby discovered is 
admissible. The rest of the information has to be excluded. The word 
‘distinctly’ means ‘directly’, ‘ indubitably’, ‘strictly’, ‘unmistakably’. The word 
has been advisedly used to limit and define the scope of the provable 
information. The phrase ‘distinctly relates to the fact thereby discovered’ is 
the linchpin of the provision. This phrase refers to that part of the information 
supplied by the accused which is the direct and immediate cause of the 
discovery. The reason behind this partial l if ting of the ban against 
confessions and statements made to the police, is that if  a fact is actually 
discovered in consequence of information given by the accused, it  affords 
some guarantee of truth of that part, and that part only, of the information 
which was the clear, immediate and proximate cause of the discovery. No 
such guarantee or assurance attaches to the rest of the statement which may 
be indirectly or remotely related to the fact discovered. 

 At one time it was held that the expression ‘fact discovered’ in the section is 

restricted to a physical  or material fact which can be perceived by the 

senses, and that it does not include a mental fact (see Sukhan v. Emperor, 

AIR 1929 Lah 344; Ganu Chandra Kashid v. Emperor, AIR 1932 Bom 286). Now 

it is fairly settled that the expression ‘fact discovered’ includes not only the 

physical object produced, but also the place from which it is produced and 

the knowledge of the accused as to this (see: Pulukuri Kotayya (supra) ; Udai 

Bhan v. State of U.P., AIR 1962 SC 1116)” . 

 In Af tab Ahmad Anasar i  v .  Sta te o f  Ut taranchal ,  (2010) 2  SCC 583, af ter 

refer r ing  to the dec is ion in Pu lukur i  Kotay ya (supra) ,  the Cour t  adver ted to  
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 seizure of clothes of the deceased which were concealed by the accused. In that  

context, the Court opined that (Aftab Ahmad Anasari case) 

 “40. ... the part of the disclosure statement, namely, that the appellant was 
ready to show the place where he had concealed the clothes of the deceased 
is clearly admissible under Section 27 of the Evidence Act because the same 
relates distinctly to the discovery of the clothes of the deceased from that 
very place. The contention that even if it  is assumed for the sake of argument 
that the clothes of the deceased were recovered from the house of the sister 
of the appellant pursuant to the voluntary disclosure statement made by the 
appellant, the prosecution has failed to prove that the clothes so recovered 
belonged to the deceased and therefore, the recovery of the clothes should 
not be treated as an incriminating circumstance, is devoid of merits.” 

 In State of Maharashtra v. Damu, (2000) 6 SCC 269, it has been held as follows:   

 “35. ... I t is now well settled that recovery of an object is not discovery of a 

fact as envisaged in (Section 27 of the Evidence Act, 1872). The decision of 

the Privy Council in Pulukuri Kotayya (supra) is the most quoted authority for 

supporting the interpretation that the `fact discovered’ envisaged in the 

Section embraces the place from which the object was produced, the 

knowledge of the accused as to it, but the information given must relate 

distinctly to that effect.”  

 Similar principle has been laid down in State of Maharashtra v. Suresh, (2000) 1 

SCC 471, State of Punjab v. Gurnam Kaur, (2009) 11 SCC 225, Aftab Ahmad Anasari 

v. State of Uttaranchal, (2010) 2 SCC 583, Bhagwan Dass v. State (NCT of Delhi),  

(2011) 6 SCC 396, Manu Sharma v. State (NCT of Delhi), (2010) 6 SCC 1 and Rumi 

Bora Dutta v. State of Assam, (2013) 7 SCC 417. 

 In the case at hand, as is perceptible, the recovery had taken place when the 

appellant was accused of an offence, he was in custody of a police off icer, the 

recovery had taken place in consequence of information furnished by him and the 

panch witnesses have supported the seizure and nothing has been brought on 

record to discredit their testimony. 

 Additionally, another aspect can also be taken note of. The fact that the appellant 

had led the police off icer to f ind out the spot where the crime was committed, and 

the tap where he washed the clothes eloquently speak of his conduct as the same 

is admissible in evidence to establish his conduct. In this context we may refer 

with profit to the authority in Prakash Chand v. State (Delhi Admn.), (1979) 3 SCC 90, 

wherein the Court after referring to the decision in H.P. Admn. v. Om Prakash, 

(1972) 1 SCC 249, held thus: (Prakash Chand case) 

 “ . . .  There is  a c lear  d is t inc t ion betw een the conduct  of  a person against  

w hom  an of fence is  a l leged,  w hich is  adm iss ib le under  Sect ion 8  of   

  

  



�

�
�
�

 the Evidence Act, if  such conduct is inf luenced by any fact in issue or 

relevant fact and the statement made to a police off icer in the course of an 

investigation which is hit by Section 162 of the Criminal Procedure Code. 

What is excluded by Section 162 of the Criminal Procedure Code is the 

statement made to a police off icer in the course of investigation and not the 

evidence relating to the conduct of an accused person (not amounting to a 

statement) when confronted or questioned by a police off icer during the 

course of an investigation. For example, the evidence of the circumstance, 

simpliciter, that an accused person led a police off icer and pointed out the 

place where stolen articles or weapons which might have been used in the 

commission of the offence were found hidden, would be admissible as 

conduct, under Section 8 of the Evidence Act, irrespective of whether any 

statement by the accused contemporaneously with or antecedent to such 

conduct falls within the purview of Section 27 of the Evidence Act.”  

 In A.N. Venkatesh v. State of Karnataka, (2005) 7 SCC 714, it has been ruled that:   

 “By virtue of Section 8 of the Evidence Act, the conduct of the accused 

person is relevant, if  such conduct inf luences or is inf luenced by any fact in 

issue or relevant fact. The evidence of the circumstance, simpliciter, that the 

accused pointed out to the police off icer, the place where the dead body of  

the kidnapped boy was found and on their pointing out the body was 

exhumed, would be admissible as conduct under Section 8 irrespective of the 

fact whether the statement made by the accused contemporaneously with or 

antecedent to such conduct falls within the purview of Section 27 or not as 

held by this Court in Prakash Chand (supra). Even if we hold that the 

disclosure statement made by the appellants-accused (Exts. P-15 and P-16) 

is not admissible under Section 27 of the Evidence Act, stil l it is relevant  

under Section 8. The evidence of the investigating officer and PW’s 1, 2, 7 

and PW 4 the spot mahazar witness that the accused had taken them to the 

spot and pointed out the place where the dead body was buried, is an 

admissible piece of evidence under Section 8 as the conduct of the accused. 

Presence of A-1 and A-2 at a place where ransom demand was to be fulfi l led 

and their action of f leeing on spotting the police party is a relevant 

circumstance and are admissible under Section 8 of the Evidence Act.”  

I t  i s  wel l  set t led that  confess ion of  the co-accused by i tsel f  cannot  be the 

bas is  to proceed against  the other  accused unless something  more is  produced to 

indicate their  involvement  in the commission of  the cr ime.  This  Cour t  in Kashmira 

Singh v .  Sta te  o f  Madhya Pradesh,  1952 SCR 526, re lying  upon the dec is ion of  the  

Pr ivy Counc i l  in  Bhubon i  Sahu v .  R. ,  (1948-49)  76 IA 147,  Per iaswami Moopan,   
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In re, ILR (1931) 54 Mad 75 as well as in Emperor v. Lalit Mohan Chuckerbutty, ILR 

(1911) 38 Cal 559, has explicated the eff icacy of confession of an accused person and 

whether it can be used against the co-accused. The exposition in Kashmira Singh 

(supra) has been approved by the Constitution Bench of this Court in Haricharan Kurmi 

v. State of Bihar, AIR 1964 SC 1184, in particular paragraph 12 which reads thus :  

 “12. As we have already indicated, this question has been considered on several  
occasions by judicial decisions and it has been consistently held that a confession 
cannot be treated as evidence which is substantive evidence against a co-
accused person. In dealing with a criminal case where the prosecution relies upon 
the confession of one accused person against another accused person, the proper 
approach to adopt is to consider the other evidence against such an accused 
person, and if the said evidence appears to be satisfactory and the Court is 
inclined to hold that the said evidence may sustain the charge framed against the 
said accused person, the Court turns to the confession with a view to assure itself  
that the conclusion which it is inclined to draw from the other evidence is right. As 

was observed by Sir Lawrence Jenkins in Emperor v. Lalit Mohan Chuckerbutty, a 
confession can only be used to `lend assurance to other evidence against a co-

accused’. In Periaswami Moopan, In re Reilly, J., observed that the provision of 
Section 30 goes not further than this : 

 ‘...where there is evidence against the co-accused suff icient, if  believed, to 

support his conviction, then the kind of confession described in Section 30 

may be thrown into the scale as an addit ional reason for believing that 

evidence.’  

In Bhuboni Sahu (supra) the Privy Council has expressed the same view. Sir John 

Beaumont who spoke for the Board, observed that: 

 ‘...A confession of a co-accused is obviously evidence of a very weak type. It 

does not indeed come within the definition of  ‘evidence’ contained in Section 

3 of the Evidence Act. It is not required to be given on oath, nor in the 

presence of the accused, and it cannot be tested by cross-examination. It is 

a much weaker type of evidence than the evidence of an approver, which is 

not subject to any of those infirmities. Section 30, however, provides that the 

Court may act; but the Section does not say that the confession is to amount 

to proof. Clearly there must be other evidence. The confession is only one 

element in the consideration of all the facts proved in the case; it can be put 

into the scale and weighed with the other evidence.’  

 It would be noticed that as a result of the provisions contained in Section 30, the 

confession has no doubt to be regarded as amounting to evidence in a general way 

because whatever is considered by the Court is evidence; circumstances which are 

considered by the Court as well as probabilities do amount to evidence in that generic sense. Thus,  
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 though confession may be regarded as evidence in that generic sense because of the 

provisions of Section 30, the fact remains that it is not evidence as defined by Section 3 of 

the Act. The result, therefore, is that in dealing with a case against an accused person, 

the Court cannot start with the confession of a co-accused after it has formed its opinion 

with regard to the quality and effect of the said evidence, then it is permissible to turn to 

the confession in order to receive assurance to the conclusion of guilt which the judicial 

mind is about to reach on the said other evidence. That, briefly stated, is the effect of the 

provisions contained in Section 30. The same view has been expressed by this Court in 

Kashmira Singh (supra) where the decision of the Privy Council in Bhuboni Sahu 

(supra) has been cited with approval.” 

·   
23. EVIDENCE ACT, 1872 – Sections 3 and 106 
 INDIAN PENAL CODE, 1860 – Section 302  
 CRIMINAL PROCEDURE CODE, 1973 – Sect ion 313 

(i) Circumstantial evidence – Last seen together – The prosecution is 
required to establish the continuity in the links o f the chain of 
circumstances, so as to lead to the only and inesca pable conclusion of 
the accused being the assailant – Mere invocation o f last seen theory, 
sans facts and evidence in case, will not suffice to sh ift onus upon 
accused unless prosecution first establishes case –  If links in chain of  
circumstances itself not complete, onus not to shif t to accused and 
benefit of doubt have to be given. 

(ii) Circumstantial evidence – Appellant wife held guilty under Section 302 
by Courts below just because she was not crying ins pite of being with 
the body of her husband – Held, absence of tears in  the eyes of  
appellant not sufficient to draw an adverse inferen ce of guilt against  
her. 

(iii) Examination of accused – Section 313 is not s imply a part of ‘ ‘audi 
alteram partem’’ – It is a valuable right of accused to establish h is 
innocence and fair trial – Court is duty bound u/S 313 (4) to adequately 
consider the defence of the accused taken under Sec tion 313 Cr.P.C. 
and to either accept or reject the same for reasons  specified in writing. 

(iv) Defence evidence; standard of proof for – Unli ke the prosecution, the 
accused is not required to establish the defence be yond all reasonable 
doubt – The accused has only to raise doubts on a p reponderance of  
probability. 

��U����"������U����"������U����"������U����"���� , 1872 - "������"������"������"������ 3 ���� � ���� ���� ���� ��� 106 
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 Reena Hazarika v. State of Assam  

 Judgment dated 31.10.2018 passed by the Supreme Co urt in Criminal Appeal 

No.1330 of 2018, reported in AIR 2018 SC 5361 

Relevant extracts from the judgment: 

In a case of circumstantial evidence the prosecution is required to establish the 

continuity in the links of the chain of circumstances, so as to lead to the only and 

inescapable conclusion of the accused being the assailant, inconsistent or 

incompatible with the possibility of any other hypothesis compatible with the innocence 

of the accused. Mere invocation of the last seen theory, sans the facts and evidence in 

a case, will not suff ice to shift the onus upon the accused under Section 106 of the 

Evidence Act, 1872 unless the prosecution f irst establishes a prima facie case. If the 

links in the chain of circumstances itself are not complete, and the prosecution is 

unable to establish a prima facie case, leaving open the possibility that the occurrence 

may have taken place in some other manner, the onus will not shift to the accused, 

and the benefit of doubt will have to be given. 
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The fact that PW-7 did not notice tears in the eyes of the appellant, deemed as 
unnatural conduct by the Courts below, cannot be suff icient to draw an adverse 
inference of guilt against the appellant. The appellant being in a helpless situation may 
have been stunned into a shock of disbelief by the death of her husband. It is not 
uncommon human behaviour that on the death of a near relative, or upon witnessing a 
murderous assault, a person goes into complete silence and stupor showing no 
reaction or sensibility. 

Section 313 Cr.P.C. cannot be seen simply as a part of audi alteram partem. It 
confers a valuable right upon an accused to establish his innocence and can well be 
considered beyond a statutory right as a Constitutional right to a fair trial under Article 
21 of the Constitution, even if it is not to be considered as a piece of substantive 
evidence, not being on oath under Section 313 (2), Cr.P.C. The importance of this 
right has been considered time and again by this Court, but it yet remains to be 
applied in practice as we shall see presently in the discussion to follow. If the accused 
takes a defence after the prosecution evidence is closed, under Section 313 (1) (b) 
Cr.P.C. the Court is duty bound under Section 313 (4) Cr.P.C. to consider the same. 
The mere use of the word ‘may’ cannot be held to confer a discretionary power on the 
Court to consider or not to consider such defence, since it constitutes a valuable right 
of an accused for access to justice, and the likelihood of the prejudice that may be 
caused thereby. Whether the defence is acceptable or not and whether it is compatible 
or incompatible with the evidence available is an entirely different matter. If  there has 
been no consideration at all of the defence taken under Section 313 Cr.P.C., in the 
given facts of a case, the conviction may well stand vitiated. To our mind, a solemn 
duty is cast on the Court in dispensation of justice to adequately consider the defence 
of the accused taken under Section 313 Cr.P.C. and to either accept or reject the 
same for reasons specif ied in writing. 

Unfortunately neither Trial Court nor the High Court considered it necessary to 
take notice of, much less discuss or observe with regard to the aforesaid defence by 
the appellant under Section 313 Cr.P.C. to either accept or reject it. The defence 
taken cannot be said to be irrelevant, i l logical or fanciful in the entirety of the facts 
and the nature of other evidence available as discussed hereinbefore. The complete 
non-consideration thereof has clearly caused prejudice to the appellant. Unlike the 
prosecution, the accused is not required to establish the defence beyond all  
reasonable doubt. The accused has only to raise doubts on a preponderance of  

probability as observed in Hate Singh Bhagat Singh v. State of Madhya Bharat, AIR 1953 
SC 468, observing as follows :-  

 “We have examined the evidence at length in this case, not because it is 
our desire to depart from our usual practice of declining to the assess, 
the evidence in an appeal here, but because there has been in this 
case a departure from the rule that when an accused person but for 
the word reasonable defence which is likely to be true,...... then the  

  



�


��
�

 burden on the other side becomes all the heavier because a 

reasonable and probable story likely to be true friend pitted against  

AV and vacillating case is bound to raise  reasonable doubts of  

which the accused must get the benefit....”  

A similar view is expressed in M. Abbas v. State of Kerala, (2001) 10 SCC 103, as 

follows :-  

 “....On the other hand, the explanation given by the appellant both 

during the cross-examination of prosecution witnesses and in his 

own statement recorded under Section 313 CrPC is quite plausible. 

Where an accused sets up a defence or offers an explanation, it is 

well settled that he is not required to prove his defence beyond a 

reasonable doubt but only by preponderance of probabilities....”  

·   
24. EVIDENCE ACT, 1872 – Section 113B 

 INDIAN PENAL CODE, 1860 – Section 304B  

(i) Dowry death – Presumption cannot apply unless i t is established that 

soon before her death, a woman has been subjected t o cruelty or 

harassment for or in connection with any demand for  dowry – 

Presumption is rebuttable and it is open to relativ e to prove that 

ingredients of Section 304B, IPC are not satisfied.  

(ii) ‘Soon before’; meaning of – “Soon” does not me an “immediate” – All 

that is necessary is that demand for dowry should b e the continuing 

cause for the death of the married woman under Sect ion 304-B. 

��U����"������U����"������U����"������U����"���� , 1872 - "����"����"����"���� 113$$$$  

����+��#NF���1!����� �+��#NF���1!����� �+��#NF���1!����� �+��#NF���1!�� , 1860 - "����"����"����"���� 304$$$$  
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 Jagjit Singh v. State of Punjab  

 Judgment dated 26.09.2018 passed by the Supreme Co urt in Criminal Appeal 

No.408 of 2017, reported in AIR 2018 SC 5719 (3 Jud ge Bench) 
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Relevant extracts from the judgment: 

Parliament has inserted Section 113-B in the Evidence Act. In order that the 

presumption therein has to be applied it must be established that soon before her 

death, such woman must have been subjected by such person to cruelty or harassment  

for, or in connection with any demand of dowry. Upon this fact being established,  

undoubtedly, the Court is mandated to assume that the person has indeed caused the 

dowry death as contemplated in Section 304-B IPC. Therefore, the presumption cannot 

apply unless it is established that soon before her death, a woman has been subjected 

to cruelty or harassment for or in connection with any demand for dowry. 

The words “soon before” her death has also been considered in a large number of 

cases. We need only to advert to a recent judgment rendered by a Bench consisting of 

three learned Judges in Rajinder Singh v. State of Punjab, (2015) 6 SCC 477, only for the 

purpose of appreciating the words “soon before” occurring in Section 304-B IPC. This 

is what the Court has to see:  

 “We endorse what has been said by these two decisions. Days or 

months are not what is to be seen. What must be borne in mind is 

that the word “soon” does not mean “immediate”. A fair and 

pragmatic construction keeping in mind the great social evil that has 

led to the enactment of Section 304-B would make it clear that the 

expression is a relative expression. Time-lags may differ from case 

to case. All that is necessary is that the demand for dowry should 

not be stale but should be the continuing cause for the death of the 

married woman under Section 304-B.” 

A reading of Section 304-B of the IPC along with Section 113-B of the Evidence 

Act would establish that once the prosecution shows that soon before the death of the 

wife, she has been subjected to cruelty or harassment for or in connection with any 

demand for dowry, the Court shall presume that such person caused the dowry death 

within the meaning of Section 304-B IPC. The words ‘shall presume’ in Section 113-B 

of the Evidence Act, while it mandates that the Court is duty bound to proceed on the 

basis that the person has caused the dowry death, the presumption is rebuttable and it  

is open to the relative to prove that the ingredients of Section 304-B IPC are not  

satisf ied. See in this regard, the following statement of law contained in the case of  

G.V. Siddaramesh v. State of Karnataka, (2010) 3 SCC 152:  

 “Section 113-B of the Evidence Act raises a presumption against 

the accused.” 

 A  r e a d i ng  o f  S e c t i o n  1 1 3 - B  o f  t h e  Ev i de n c e  A c t  s h ow s  t h a t  

t h e r e  m us t  b e  m at e r i a l  t o  s h ow  t h a t  s oo n  b e f o r e  t h e  d e a t h  

o f  w om a n,  s u c h  w om a n  w a s  s ub j ec t e d  t o  c r u e l t y  o r  

h a r a ssm e n t  f o r  or  i n  connec t i on  w i th  dem and o f  dow r y,  t hen   
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 only a presumption can be drawn that a person has committed the 

dowry death of a woman. It is then up to the appellant to discharge 

this presumption.” 

 We may also notice the statement of law contained in the decision of this Court in 

the case of Ashok Kumar v. State of Haryana, (2010) 12 SCC 350, which reads as under:  

 “Of course, deemed fiction would introduce a rebuttable 

presumption and the husband and his relatives may, by leading 

their defence and proving that the ingredients of Section 304-B 

were not satisf ied, rebut the same. While referring to raising of 

presumption under Section 304-B of the Code, this Court, in 

Kaliyaperumal v. State of T.N., (2004) 9 SCC 157, stated the following 

ingredients which should be satisf ied:  

“(1)  The question before the Court must be whether the accused 

has committed the dowry death of a woman. (This means that 

the presumption can be raised only if  the accused is being tried 

for the offence under Section 304-B IPC). 

(2)  The woman was subjected to cruelty or harassment by her 

husband or his relatives. 

(3)  Such cruelty or harassment was for, or in connection with any 

demand for dowry. 

(4)  Such cruelty or harassment was soon before her death.”  

·   
25. HINDU LAW: 

(i) What are the rights of the holder of HUF proper ty, after the division of 

HUF property? Held, the holder of the divided HUF p roperty after 

partit ion has unfettered rights to deal with the se parated property which 

includes alienation by sale or mortgage in the same  manner as he can 

dispose of a self-acquired property. 

(ii) When does the interest of the successor of the  holder of the property 

arise? Held, successor will have interest over the aforesaid property 

only after the death of the holder and that too if the property held by him 

still remains with him i.e. he has not disposed off  the property during 

his lifetime. 

(iii) When is the birth right in HUF property avail able? Held, birth right in 

HUF property is only available when a person is bor n prior to the year 

1956. 

���� ����



�


	�
�

1!5#)�
��"/1!5#)�
��"/1!5#)�
��"/1!5#)�
��"/  

(in� 1!�#)� �
��� � �� %�� �� �(� �� '
?� �	 � "���� �	 � 1!�# )� �
��� � �� %�� �� �(� �� '
?� �	 �


���=�� �	 � '`���S��� ��"��� � !e ? �����"�6-�� , 
���=�� �	 � '`�� ��1!�#)� �
��� �

�� %�� �� �(� 
���J=�� �� '
?� �	 � "���� �	 � '��� 'O��� �(�CT� � � '
?� �	 � ��7��!�� � �	 �

����"� ��� K�+� ����� ��"���� � ��"��� � !e , J=���� �� '
?� ��� 
�2�� �� ��" � �

���� �!e , J=����!��!����J=6���� '
?����7������ ������!> ,  

(iin� ��'
?� �	 � "���� �	 � K?���"���L� ��� 1!�� ��� �OJ=�� !0��� !>? �����"�6-�� ,  

K?���"���L� ��� 1!� � K'�0�� �� '
?� ��� "��� � �(� �OP��� �	 � ' `�� �� !L� �OJ=�� !0C��

m�� �!� �+� � ��=��K��	 � f���� "�-��� �� '
?�K��	 � '�� � !0� �� ��1��K��	� � '�	 �

=+���� ������ '
?����7������1����!0,  

(ii in� 1!�#)� �
��� � �� %�� �� �(� �� '
?� ��� =5�� �	 � ��"��� � ��� .�d� !0�� � !>? 

�����"�6-�� , 1!�#)� �
��� � �� %�� �� �(� �� '
?� ��� =5�� �	� ��"��� � ��+� K' I" �

!0���!> �=��7�
�����=5�� 1956��	 �')�6�! �3�!0,  

 Sushila Bai and ors. v. Smt. Rajkumari and ors.  

 Judgment dated 03.11.2016 passed by the High Court  of Madhya Pradesh 

(Gwalior Bench) in S.A. No. 160 of 2014, reported i n ILR (2017) MP 662 

Relevant extracts from the judgment: 

It is admitted amongst the parties that prior to execution of sale deeds dated 

7.9.2010 the partition amongst the members of HUF had taken place. In fact the property in 

question described above was received by the defendant No.1 after the partition. Therefore, the 

point for determination is that after the division of HUF property what are the rights of the holder of  

the divided HUF property? 

At this juncture, reference to judgment of Apex Court in the case of Hardeo Rai v. 

Sakuntala Devi and others, (2008) 7 SCC 46, is relevant. The Apex Court while dealing 

with the similar issue about the status of the divided HUF property after partition 

observed in the following manner :-  

 “22. For the purpose of assigning one’s interest in the property, i t  

was not necessary that partition by metes and bounds amongst the 

coparceners must take place. When an intention is expressed to 

partition the coparcenary property, the share of each of the 

coparceners becomes clear and ascertainable. Once the share of a 

coparcener is determined, it ceases to be a coparcenary property. 

The parties in such an event would not possess the property as 

“joint tenants” but as “tenants-in-common”. The decision of this 

Court in SBI v. Ghamandi Ram, (1969) 2 SCC 33, therefore, is not 

applicable to the present case. 
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 23. Where a coparcener takes definite share in the property, he is 

owner of that share and as such he can alienate the same by sale 

or mortgage in the same manner as he can dispose of his separate 

property.” 

The reproduced portion of the judgment of the Apex Court in Hardeo Rai (supra) 
leaves no iota of doubt that the holder of the divided HUF property after partition has 
unfettered rights to deal with the separated property which includes alienation by sale 
or mortgage in the same manner as he can dispose of a self acquired property. 

At this stage, the judgment of Apex Court relied upon by learned counsel for the 
appellants/ plaintif fs in the case of Sheela Devi and others v. Lal Chand and others, 
(2006) 8 SCC 581, is required to be appreciated in the light of the facts of the present  
case. A fair reading of the judgment clearly indicates that the Apex Court in an 
unambiguous manner has held that the birth right in the HUF property is only available 
to the person who has taken birth prior to the year 1956. However, in the facts of the 
present case it is an admitted position that the appellants/plaintif fs are born post the 
year 1956, therefore, the judgment does not help cause of the appellants/plaintif fs. 

The next contention advanced by the appellants/plaintif fs is that by introduction of 
the amendment in the year 2005 in Hindu Succession Act, 1956, the 
appellants/plaintif fs have equal share as that of a male member of the family. It is true 
that the Legislature has duly recognised the long due rights of the woman in the 
property held by a Hindu family but i t is also true that right which is referred to will 
have signif icance only in the case the holder/owner of the property dies since Section 
164 of the M.P. Land Revenue Code, 1959, which deals with the devolution of right 
over agricultural lands, clearly provides that the interest or right shall only devolve 
after the death of the holder. To put it  differently, the holder of the land can dispose of  
his property in any manner as he deems fit but his successor will have interest over 
the said property only when he expires and the property held by him stil l remains 
whereas in case he sells off the entire property then the question of succession does 
not arise. 

·   
*26. HINDU MARRIAGE ACT, 1955 – Section 13B 
 CIVIL PROCEDURE CODE, 1908 – Order 2 Rule 2  
 HINDU MINORITY AND GUARDIANSHIP ACT, 1956 – Sectio n 6  
 Custody of minor children – Marriage of parties di ssolved by mutual consent 

– As per consent decree, custody of both children ( son and daughter) lies 
with husband – Mother to contribute financial ly for  girl child – Parties are 
free to remarry – Husband’s second marriage not hav ing any effect on the 
custody rights as per terms of custody – Mother not  contributing and 
honouring her commitment – Mother filed suit for cu stody of children and 
challenged the consent decree – It happened after h usband sent legal notice to  
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 her to pay her contribution – Held, interest of th e children is of paramount 

importance – Husband taking care of children – Clai m of wife seeming to be 

motivated to avoid her share of expenses – Wife rel inquishing her rights to 

claim custody at time of decree of divorce – She in tentionally relinquished 

her claim –  Hence, she shall not afterwards sue in  respect of the portion ( i.e. 

custody of children) so rel inquished. 
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� Dr. Amit Kumar v. Dr. Sonila  

 Judgment dated 26.10.2018 passed by the Supreme Co urt in Civil Appeal No. 

10771 of 2018, reported in AIR 2018 SC 5312 

·   

27. HINDU MARRAIGE ACT, 1955 – Section 24 

(i) Whether a highly qualified but unemployed wife is entitled to get interim 
maintenance under Section 24? Held, Yes – Wife bein g highly qualified, 
is no criteria for presuming that she is in a posit ion to support herself  
or that she is out of employment on her own volitio n or that if she is not 
in a job it is due to her inaction – Hence, she is entitled to benefit of  
Section 24. 

(ii) W ha t  f a c t o r s  sh ou ld  b e  t a k e n  i n t o  c o n s id e r a t i o n  w h i l e  f i x i ng  

t h e  q u a n t um  o f  m a i n t en a n c e  un de r  S e c t i on  2 4 ?  H e ld ,  N o  

s t r a ig h t - j a c k e t  f o rm u l a  c a n  b e  l a id  d ow n  f o r  t h e  pu rp o s e  o f  

d e t e rm in in g  t h e  am oun t  p a y ab l e  u nde r  S e c t i on  2 4  –  T h e  C o u r t  

m u s t  t a k e  i n t o  c o n s i d e r a t i o n  t h e  s t a t u s  o f  p a r t i e s ,  r e s p e c t i v e   
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 needs, capacity of the spouse to pay maintenance a nd whether the 

applicant has any independent income sufficient for  her – However, the 

amount of maintenance should be adequate to give re asonable comfort 

to the wife by taking into account her status and m ode of life lived by 

her when she was living with her husband. 

(iii) Whether income of wife’s parents can be taken  into consideration while deciding 
maintenance application? Held, No. 

(iv) From which date, the wife is entitled to maint enance under Section 24 

i.e. from date of application or date of order? Held, i t is the discretion of  
the Court from which date the maintenance under Sec tion 24 of the Act 
should be granted – Further held, while exercising aforesaid discretion, 
factors like time taken to serve the respondent in the petition, the date 
of filing of application under Section 24 of the Ac t, the conduct of the 
parties in the proceedings, averments of applicatio n and the reply 
thereto and the tendency of husband and wife in rel ation to disclosure 
of income can be taken into consideration by the Co urt. 
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 Sandeep Jain v. Mrs. Nivedita Jain  

 Order dated 09.03.2018 passed by the High Court of  Madhya Pradesh in M.P. 

No. 629 of 2018, reported in ILR (2018) MP 1159 

Relevant extracts from the order: 

The another contention of husband was that since wife is highly educated and 

remained out of employment on her own volition, she is not entitled to get the benefit 

of Section 24. 

The aforesaid question is no more res integra. In Amarjit Kaur v. Harbhajan Singh 

and another, (2003) 10 SCC 228, the Apex Court opined that the relevant statutory 
consideration being only that either of the parties, who was the petitioner in the 
application under Section 24 of the Act, has no independent income suff icient for her 
or his support, for the grant of interim maintenance. 

Once that is ascertained, maintenance has to be granted and the discretion 
thereafter left with the Court, is only with reference to reasonableness of the amount 
that could be awarded and not to impose any condition, which has self defeating 
consequence. The Court below in the impugned order placed reliance on the judgment 

of Supreme Court reported in Suneeta Kachwaha and others v. Anil Kachwaha, 2014 (3) 
JLJ 404, wherein it was held that merely because the appellant-wife is a qualif ied post-
graduate, i t would not be suff icient to hold that she is in a position to maintain herself. 
This is matter of common knowledge that even highly educated persons are struggling 
to get an appointment. Thus, there is no legal presumption that if  a person is 
adequately qualif ied and is not in employment, he/she is out of employment on his/her 
own volition. Putting it differently, no presumption can be drawn that every qualif ied 
person will get a suitable job and if he is not in a job, it his/her inaction because of  
which he/she is not in the job. In this view of the matter, I  am unable to hold that the 
wife was not entitled to get the benefit of Section 24 of the Act. 

The next  question is  relating  to quantum of  f inancial  benef i ts  and the date 

f rom which i t  is  to be granted.  The Apex Cour t way back in Jasbi r  Kaur  Sehgal 

(Smt.)  v.  D is t r ic t  Judge,  Dehradun and others , (1997)  7  SCC 7, opined that  no set  

f orm ula can be la id for  f i x ing  the am ount  of  m aintenance.  I t  has to,  in t he very  

nature of  th ings,  depend on the fac ts  and c i rcum stances of  each case.  Som e  
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scope for leverage can, however, be always there. The Court has to consider the 

status of the parties, their respective needs, the capacity of the husband to pay having 

regard to his reasonable expenses for his own maintenance and of those he is obliged 

under the law and statutory but involuntary payments or deductions. The amount of  

maintenance f ixed for the wife should be such as she can live in reasonable comfort 

considering her status and the mode of life she was used to when she lived with her 

husband and also that she does not feel handicapped in the prosecution of her case. 

At the same time, the amount so f ixed cannot be excessive or extortionate. A plain 

reading of this judgment shows that no straight jacket formula can be laid down for the 

purpose of determining the amount payable under Section 24 of the Act. 

As noticed in the present case, f inding about husband’s monthly income (��  

1,85,000/-) is not called in question. This is also not in dispute that the wife has to 

take care of daughter who is aged about six years. In the case of Jasbir Kaur Sehgal 

(supra), it was held that the amount of maintenance should be an adequate amount, 

which may give reasonable comfort to the wife by taking into account her status and 

mode of life lived by her when she was liv ing with her husband. If amount in question 

is examined on the anvil of this principle, it appears that the Court below has decided 

it on a lower side. The amount of ��  25,000/-  as maintenance amount is inadequate in 

the facts and circumstances of the present case. In Munnibai v. Jagdish, 1998 (2) MPLJ 

329, the Court opined that status of family to which wife belongs is relevant and not 

the income of wife’s parents or other relations. Thus, the documents relating to income 

of wife’s parents are of no assistance to the husband. The Apex Court in Manish Jain 

v. Akansha Jain, 2017 SCC Online SC 314, poignantly held that it is no answer to claim 

of maintenance that wife is educated and could support herself. 

The ancillary question is from which date the wife is entitled to get this claim. By 
placing reliance on the judgment of this Court in Manju Raghuvanshi v. Dilip Singh 
Raghuvanshi, 2006 (4) MPLJ 302, the counsel for the wife contended that it must be 
granted from the date of application. This point was considered by the Supreme Court 
in the case of Jasbir Kaur Sehgal (supra). After considering the judgment of Jasbir Kaur 
Sehgal (supra), this Court opined that the petitioner therein is entitled to get 
maintenance with effect from the date when the application was f iled claiming 
maintenance. As held in Jasbir Kaur Sehgal (supra), it is the discretion of the Court as 
to from which date maintenance under Section 24 of the Act should be granted. The 
discretion of the Court would depend upon multiple circumstances, which are to be 
kept in view. This could be the time taken to serve the respondent in the peti tion, the 
date of f i l ing of application under Section 24 of the Act, the conduct of the parties in 
the proceedings, averments of application and the reply thereto and tendency of 
husband and wife in relation to disclosure of income.  

·  �
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*28. HINDU MARRIAGE ACT, 1955 – Section 24   

 CIVIL PROCEDURE CODE, 1908 – Section 151  

 CRIMINAL PROCEDURE CODE, 1973 – Sect ion 125 

 Interim maintenance – Section 24 of the Hindu Marr iage Act is a special 

provision – Parties of the case belong to the Musli m community – Under the 

Muslim law, there is no provision for awarding the maintenance pendente lite, 

it is only provided under the Hindu Marriage Act – Right of interim 

maintenance cannot be carved out by reference to Se ction 151 CPC in regard 

to matrimonial cases not covered by Section 24 of t he Hindu Marriage Act – 

Provisions of Hindu Marriage Act not applicable in this case – Trial Court 

exceeded his jurisdiction in granting maintenance t o respondent-wife under 

proceedings initiated by applicant for restitution of conjugal rights as per 

Mohammedan Law. 
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 Mohd. Hasan v. Kaneez Fatima  

 Judgment dated 05.07.2018 passed by the High Court  of Madhya Pradesh in 

Writ Petition No. 17973 of 2016, reported in AIR 20 18 MP 262 

·  �

29. INDIAN PENAL CODE, 1860 – Sections 63 and 64 

 CRIMINAL PROCEDURE CODE, 1973 – Sect ions 30, 428 a nd 429 

(i) Imprisonment for non-payment of fine – Default sentence – Is in excess 

of or addition to the substantive sentence – Defaul t sentence cannot be 

set off against the period undergone during investi gation, inquiry or 

trial nor could be merged with or allowed to run co ncurrently with the 

substantive sentence. 
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(ii) Default sentences in multiple offences – Wheth er can run concurrently  

inter se? Held, No – There cannot be concurrent running of more than 
one default sentence – Such an exercise would frust rate the idea of 
deterrent effect of default sentences. 

��� �+��#NF���1!����� �+��#NF���1!����� �+��#NF���1!����� �+��#NF���1!�� , 1860 - "������"������"������"������ 63���� ��� ���� ���� ���� � 64 

#NF�.12�����1!��#NF�.12�����1!��#NF�.12�����1!��#NF�.12�����1!�� , 1973 - "������"������"������"������ 30, 428���� ��� ���� ���� ���� � 429 
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 Sharad Hiru Kolambe v. State of Maharashtra and ors .  
 Judgment dated 20.09.2018 passed by the Supreme Co urt in Criminal Appeal 

No. 1209 of 2018, reported in AIR 2018 SC 4595 
Relevant extracts from the judgment: 

Section 63 of IPC generally lays down that f ine should not be excessive wherever 
no sum is expressed to which the f ine may extend. Naturally, in cases where the 
concerned provision itself indicates a sum to which the f ine may extend, or prescribes 
a minimum quantum of f ine, such element may not apply. In cases covered by Section 
64 of IPC the Court is competent to impose sentence of “imprisonment for non-
payment of f ine” and such sentence for non-payment of f ine “shall be in excess of any 
imprisonment” to which the offender may have been sentenced or to which he may be 
liable under commutation of a sentence. Sections 30 and 429 (2) of the Code also 
touch upon the principle that default sentence shall be in addition to substantive 
sentence. In terms of said Section 30 (2) the default sentence awarded by a 
Magistrate is not to be counted while considering the maximum punishment that can 
be substantively awarded by the Magistrate, while under Section 429 (2), in cases 
where two or more substantive sentences are to be undergone one after the other, the 
default sentence, if  awarded, would not begin to run til l the substantive sentences are 
over. Similarly, under Section 428 of the Code, the period undergone during 
investigation, inquiry or trial  has to be set off against substantive sentence but not  
against default sentence. The idea is thus clear, that default sentence is not to be 
merged with or allowed to run concurrently with a substantive sentence. Thus, the 
sentence of imprisonment for non-payment of fine would be in excess of or in addition to  
�  
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the substantive sentence to which an offender may have been sentenced or to which 

he may be liable under commutation of a sentence. 

x       x       x 

 In Shantilal v. State of MP, 2007 AIR SCW 6494, this Court considered the nature 
of imposition of f ine and what attending circumstances ought to be taken into account 
by the Court while directing imprisonment for non-payment of f ine. Para 31 of the said 
decision is as under; 

 “31. The next submission of the learned Counsel for the appellant, 
however, has substance. The term of imprisonment in default of 
payment of f ine is not a sentence. It is a penalty which a person 
incurs on account of non-payment of f ine. The sentence is 
something which an offender must undergo unless it is set aside or 
remitted in part or in whole either in appeal or in revision or in other 
appropriate judicial proceedings or “otherwise”. A term of 
imprisonment ordered in default of payment of f ine stands on a 
different footing. A person is required to undergo imprisonment 
either because he is unable to pay the amount of f ine or refuses to 
pay such amount. He, therefore, can always avoid to undergo 
imprisonment in default of payment of f ine by paying such amount.  
It is, therefore, not only the power, but the duty of the Court to keep 
in view the nature of offence, circumstances under which it was 
committed, the position of the offender and other relevant 
considerations before ordering the offender to suffer imprisonment 
in default of payment of f ine.”  

x       x       x 

If  the term of imprisonment in default of payment of f ine is a penalty which a 
person incurs on account of non-payment of f ine and is not a sentence in strict sense, 
imposition of such default sentence is completely different and qualitatively distinct 
from a substantive sentence. We must hasten to add that it is not the case of the 
appellant that default sentences awarded to him must run concurrently with 
substantive sentence imposed on him. His case is that all default sentences must inter 
se run concurrently. Imposition of f ine, especially when certain minimum quantum is 
prescribed and/or mandatory imposition of fine is contemplated, has some 
signif icance. Theoretically, if  the default sentences awarded in respect of imposition of  
f ine in connection with two or more offences are to be clubbed or directed to run 
concurrently, there would not be any occasion for the persons so sentenced to deposit 
the f ine in respect of the second or further offences. It would effectively mean 
imposition of one single or combined sentence of f ine. Such an exercise would render 
the very idea of imposition of f ine with a deterrent stipulation while awarding sentence 
in default of payment of f ine to be meaningless. 

·  �
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30. INDIAN PENAL CODE, 1860 – Section 302 

 APPRECIATION OF EVIDENCE: 

 EVIDENCE ACT, 1872 – Section 3 

(i)  Appreciation of evidence – Reliability of evidence of witness – 

Improvements by witness in deposit ion before Court – Some 

improvement in the statement given in FIR is natura l while deposing 

before a Court after some time – Improvement has to  be seen in 

circumstances in which complaint was recorded. 

(ii) Appreciation of evidence – Discrepancies in FI R – FIR is not 

encyclopedia which is expected to contain all minut e details of 

prosecution case – Omission of minute detail will n ot be regarded fatal 

to prosecution case. 

(iii) Appreciation of evidence – Trial Court had op portunity of seeing and 

observing demeanour of witnesses – Views of trial C ourt as to 

credibi lity of witnesses is entitled to great weigh t. 

(iv) Defective investigation – Delay in sending the  recovered weapons to 

FSL – Such omission or lapse in investigation canno t be ground to 

discard prosecution case which otherwise is credibl e and cogent. 
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 State of Madhya Pradesh v. Chhaakki Lal  

 Judgment dated 26.09.2018 passed by the Supreme Co urt in Criminal Appeal 

No. 21 of 2011, reported in 2018 (4) Crimes 238  

Relevant extracts from the judgment: 

The prosecution case revolves around the solitary testimony of eye-witness Kesar 

Bai (PW-1) which was accepted by the trial Court as trustworthy. While reversing the 

verdict of conviction, the High Court held that the evidence of Kesar Bai (PW-1) is 

fraught with inconsistencies and hence, her evidence is not reliable. The High court 

pointed out that the evidence of Kesar Bai (PW-1) is exaggerated and that accused-

Chhaakki Lal f ired at Rinku is totally missing in her statement (Ex.-P1). The High Court 

also pointed out further inconsistencies. 

In her evidence before the Court, Kesar Bai (PW-1) stated that when she and her 

daughter-in-law Phoolwati and grandson Rinku reached near Madhawala Danda, other 

deceased persons namely Ganeshi Bai and Ganga Singh were only ten paces away 

from them and that she saw both the accused f iring at Ganga Singh and Ganeshi Bai 

and thereafter the accused came towards her. In Dehati Nalishi-complaint (Ex.-P1), 

Kesar Bai (PW-1) stated that she heard four-f ive gun shots and then saw the accused 

coming towards her telling that they have killed Ganeshi Bai and Ganga Singh and 

then f ired at Phoolwati and child Rinku. The High Court held that in the version of 

Kesar Bai (PW-1) before the Court, there is a material improvement and that the 

evidence of Kesar Bai (PW-1) is not reliable. 

Of course, there is a slight improvement in the version of Kesar Bai (PW-1) before 
the Court but the circumstance under which Dehati Nalishi-complaint (Ex.-P1) was 
recorded has to be seen. Kesar Bai (PW-1) has lost her four kith and kin. At the time 
when Dehati Nalishi-complaint (Ex.-P1) was recorded, Kesar Bai (PW-1) must have 
been grief-stricken and under mental trauma and she might have stated that she heard 
four-f ive gun shots and then saw the dead bodies of Ganga Singh and Ganeshi Bai 
and then the accused came near Phoolwati and child Rinku and f ired at them. 

FIR is not an encyclopaedia which is expected to contain all the minute details of 
the prosecution case, it may be suff icient if  the broad effects of the prosecution case 
are stated in the FIR. In this case, f iring by accused-Chhaakki Lal at child Rinku was 
stated in the FIR and the omission of minute detail that Chhaakki Lal  jumped on the 
abdomen of child Rinku cannot be regarded as fatal to the prosecution case. As 
discussed earlier, the effect of the occurrence on the mind of an old woman like Kesar 
Bai (PW-1) cannot be measured in yardstick. Being grief-stricken because of the death 
of her four kith and kin, it may not have occurred to Kesar Bai (PW-1) to narrate all the 
minute details of the occurrence. The non-mention of accused-Chhaakki Lal throwing 
the child Rinku on the ground and jumping on his abdomen due to which the intestine 
came out cannot be regarded as fatal to the prosecution case. 
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The High Court acquitted the accused merely on the ground that the evidence of 
Kesar Bai (PW-1) is fraught with contradictions. Kesar Bai (PW-1) was a rustic villager 
and also aged. After seeing her own daughter and daughter in law and grandson being 
put to death, she must have been under tremendous shock. Kesar Bai (PW-1) was 
deposing in the Court after some time. Naturally, there are bound to be variations from 
her earlier version. The trial Court which had the opportunity to observe the 
demeanour of the witnesses found that the evidence of PWs is credible and 
trustworthy. While so, the High Court ought not to have recorded a f inding raising 
doubts about the credibility of Kesar Bai (PW-1). 

The trial Court had the opportunity of seeing and observing the demeanour of the 
witnesses and the views of the trial Court as to the credibility of the witnesses is 
entitled to great weight. Unless the appreciation of evidence by the trial Court was 
vitiated by serious error, the f indings recorded by the trial  Court ought not to have 
been interfered by the High Court. 

For reversing the verdict of conviction, the High Court has pointed out that there 
was delay in sending the seized gun and pistol (recovered on 01.03.2006) which was 
sent to the FSL only on 19.04.2006. The High Court has doubted the case of  
prosecution by observing that apart from delay in sending the seized guns/pistol, there 
is no material showing as to where the seized weapons were kept during the period 
from 01.03.2006 to 19.04.2006. Such delay in sending the recovered weapons to FSL 
could only be an omission or lapse on the part of the Investigating Officer. Such 
omissions or lapses in the investigation cannot be a ground to discard the prosecution 
case which is otherwise credible and cogent. In Nankaunoo v. State of Uttar Pradesh, 

(2016) 3 SCC 317, it was held as under:- 
 “......Any omission on the part of the investigating off icer cannot go 

against the prosecution case. Story of the prosecution is to be 
examined dehors such omission by the investigating agency.  
Otherwise, it would shake the confidence of the people not merely 
in the law enforcing agency but also in the administration of 
justice”. 

In V.K. Mishra and another v. State of Uttarakhand and another, (2015) 9 SCC 588, it  
was held as under:-  

 “The investigating off icer is not obliged to anticipate all possible 
defences and investigate in that angle. In any event, any omission 
on the part of the investigating off icer cannot go against the 
prosecution. Interest of justice demands that such acts or omission 
of the investigating off icer should not be taken in favour of the 
accused or otherwise it would amount to placing a premium upon 
such omissions”. 

·  �
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31. INDIAN PENAL CODE, 1860 – Sections 420 and 468 

 INFORMATION TECHNOLOGY ACT, 2000 – Section 66-D 

(i) Jurisdiction of Court – Brief facts of the case – Complainant/respondent 
No.2 purchased Apple I-phone at Bhopal – Phone was subsequently 
repaired at service centre at Lucknow which changed  and used the sim 
tray bearing original IMEI number and serial number  of phone of 
complainant/respondent No. 2 and got 7 replacements  of the mobile 
phone from the company i.e. Apple India Limited and returned the phone 
to the complainant – When phone again went dysfunct ional when 
complainant was in Gurgaon, it was sent to repairs in a service centre at  
Gurgaon which informed the complainant about the re placements – On 
returning back to Bhopal, complainant checked over the internet and 
realizing that his phone had infact been changed se ven times, lodged an 
FIR at Bhopal. 

  Held – Offence was committed at Lucknow by replac ing the sim tray of  
the defective I-phone with that of the I-phone of t he complainant and the 
effect of changing the sim tray at Lucknow ensued a t Gurgaon where the 
complainants I-phone stopped working – Therefore, C ourts at Lucknow 
and Gurgaon have jurisdiction to try the offence – At Bhopal 
complainant only checked over the internet the info rmation given by 
service centre at Gurgaon and since no part of the offence has taken 
place in Bhopal, Court at Bhopal has no jurisdictio n to try the offence. 

(ii) Effect of not impleading company as accused – Petitioners were the 
Managing Directors of the Company Redington India L imited but the 
Company was not made the accused – Held, initiation  and continuation 
of proceedings against the Managing Directors in ab sence of Company 
as an accused is not maintainable – Hence, FIR lodg ed against 
petitioners quashed. 
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 R. Shrinivasan and ors. v. State of MP and anr.  

 Order dated 15.11.2016 passed by the High Court of  Madhya Pradesh in 

M.Cr.C. No. 5555 of 2013, reported in ILR (2017) MP  738 

Relevant extracts from the order: 

As regards the jurisdiction of criminal Courts to conduct an enquiry and trial, the 
same is dealt in Chapter XIII of the Cr.P.C. Sections 177 to 189 cover the varied 
circumstances and situations which vests a criminal Court to try an offence. Section 
177 provides that the ordinary place of enquiry and trial of an offence shall be the 
Court within whose local jurisdiction the said offence was committed. Section 178 is 
applicable in a situation where it is uncertain as to which of the several local areas an 
offence was committed and provides for three situations. (a) where an offence is partly 
committed in one local area and partly in another local area, (b) where the nature of 
the offence committed is a continuing one being committed in more local areas than 
one and (c) where it consists of several acts done in different local areas. In such a 
situation, the accused could be tried by any of the Courts within whose jurisdiction the 
said offence or a part thereof was committed. 

Section 179 relates to the jur isdic tion of  a Court  to try an of fence on account  

of  an act  done or  where i ts  consequence ensues.  This  section relates to any act  

w hich is  an of fence on account  of  the consequences w hich ensues out  of  such 

an act .  In such cases,  the Cour t  w i th in whose jur isdic t ion such an act  w as done  

or  the Cour t  w i th in w hose jur isdic t ion the consequence of  such an act  ensues,   

�  



�

���
�

are legally vested with the authority to try the offence. The other Sections in this 
chapter not being directly relevant for a decision in this case, are not being adverted 
to. The Learned Counsel for the State has largely tried to bring in the jurisdiction of 
the criminal Court in Madhya Pradesh with the aid of Sections 178 and 179 Cr.P.C. 
She has argued that (a) the offence was spread in three states, being Madhya 
Pradesh, Uttar Pradesh and Haryana and (b) that though the offence may have been 
committed in Uttar Pradesh, the effect of the said offence ensued in Madhya Pradesh 
and so the Court at Bhopal has the territorial  jurisdiction to try the offence. This Court 
is unable to agree with the said contention. As regards the offence itself, the same 
involved the act of changing the sim tray of  the respondent No.2’s I-Phone, and that 
took place in Lucknow in the State of Uttar Pradesh. No part of the offence took place 
in the State of Haryana as the only event that took place there was that the phone 
stopped working for a second time when the respondent No.2 was in Gurgaon and he 
was later informed by Tresor Systems at Gurgaon where he was informed about the 
phone being changed seven times under warranty. As regards Madhya Pradesh, the 
only instance on account of which the Learned Counsel for the State submitted that 
the Courts here have jurisdiction to try the offence is based on the statement of the 
Complainant that after returning to Bhopal, he checked over the internet from the 
off icial site of Apple and came to know that the information given by Tresor Systems at 
Gurgaon was true. As regards the jurisdiction of the Courts at Lucknow and Gurgaon 
are concerned, the same are made out as in Lucknow, the offence was committed by 
replacing the sim tray of defective I-Phone with that of the respondent No.2’s. The 
jurisdiction of Gurgaon is also made out as the effect of changing the sim tray at 
Lucknow ensued at Gurgaon when the respondent No.2’s I-Phone stopped working 
again. However, the stand of the Learned Counsel for the State that the jurisdiction of  
Bhopal is also carved out as the Complainant came to know about the commission of 
the offence after returning to Bhopal and checking up on the internet is misplaced. 
Merely coming to know about the offence does not give the Court where the knowledge 
about the said offence was gathered, the jurisdiction to try the offence.  

x       x       x 
 As regards her contention that  the Court at  Bhopal would get the jur isdic tion  

to try the said of fence as the mobi le was purchased at  Bhopal,  is legal ly 
untenable. Chapter XIII of  the Cr.P.C. vests a cr im inal Court w ith jur isdiction only 
in those cases as prov ided under the var ious prov isions of  that chapter. Ordinar i ly,  
that Court would get the jur isdic tion to try the of fence w ithin whose jur isdiction the  
of fence was committed. The purchase of  the mobi le was not an of fence and,  
therefore, the same cannot vest the Cour t at Bhopal w ith jur isdiction to try the 
of fence. The second argument relating to jur isdiction, which relates to the aspect  
of  the respondent  No.2/com plainant  access ing  the internet  a t  Bhopal  and  
thereaf ter  coming  to know  that  h is  m ob i le w as rep laced 7 t im es also,  does not  
vest  the Cour t  at  Bhopal  w i th jur isdic t ion as receiv ing  informat ion regarding   
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the commission of an offence, does not vest the Court within whose jurisdiction such 
an information was received, with the jurisdiction to try the offence. Even otherwise, 
the respondent No. 2 had received information relating to the replacement of the said 
phone 7 times earlier at Gurgaon in the month of October 2012 from Tresors Systems 
when he had taken the i-phone for repairs, the second time when it went dead. The 
last argument taken by the learned counsel for the State with relation to the offence 
under Section 66-D of the Information Technology Act on the grounds that the offences 
under the Information Technology Act being continuing offences, can be tried by the 
Courts where the act is done or the consequences ensues. If one looks into the 
sequence of events, the offence was complete when the sim trays were changed and 
the phone was put for replacement by the co-accused persons, who have been named 
hereinabove. The said act took place in Lucknow. Thereafter, the mobile was handed 
over in the month of February 2012 to the respondent after having been repaired.  
Thereafter, the consequence of the act ensued when the i-phone went dead the 
second time and the respondent No. 2 took the i-phone for repairs to Tresors Systems 
at Gurgaon. Thus, if  one were to apply the provisions of Section 179 Cr.P.C, the 
Courts that would have the jurisdiction to try the said offence would either be the Court  
at Lucknow where the act was done or the Court at Gurgaon where the effect ensued.  

 The jurisdiction under the Cr.P.C. has been created for the criminal Courts in a 
well thought out manner applying the yardsticks of reasonableness and practicality, 
both in the investigation and trial of the offences. The reason why the criminal Courts 
have been vested with the jurisdiction to try cases within whose jurisdiction the actual 
offence was committed is bearing in mind the fact that evidence relating to commission 
of an offence is most preponderant at the place where the offence was committed and 
where the witnesses reside. If  too vide an interpretation is accorded to the said 
sections dealing with investiture of jurisdiction to criminal Courts, a trial can be 
rendered oppressive if  an offence which has taken place in one state can be tried and 
conducted without demur in another state far away, where no act relating to the said 
offence was committed or any consequence connected with the said act constituting 
that offence ensued. 

 The jurisdiction of the criminal Court to try an offence is different from the duty 
imposed upon the police to register a f irst information report even in those cases 
where the offence has not taken place within the confines of its territorial jurisdiction. 

In this regard the Supreme Court in the case of State of Andhra Pradesh v. Punati 
Ramulu and others, 1994 Supp. (1) SCC 590, had held that the refusal by the Police to 
record information relating to the commission of a cognizable offence on the ground of  
lack of territorial jurisdiction over the place where the crime was committed amounts to 
a dereliction of duty. In such a case, the Supreme Court held that the Police should 
record the information and forward the same to the Police Station having jurisdiction 
over the area where the offence was committed. 
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Though the police would have the jurisdiction to register and investigate an 
offence which had not occurred within the territorial jurisdiction of such Police Station, 
by either investigating the offence themselves or by forwarding the f irst information 
report after registering the same as ‘’zero’’, to such Police Station within whose 
jurisdiction the offence was committed. However, for a criminal Court to be vested with 
jurisdiction, the alleged act constituting the offence must have been committed within 
the jurisdiction of the Court trying the same in consonance with the provisions of 
Chapter XIII of the Cr.P.C. The material on record goes to show that no part of the 
offence has been committed in the State of Madhya Pradesh. Under the 
circumstances, this Court has no hesitation at arriving at the f inding that the 
investigation against the Petitioner and the resultant proceedings before the trial Court 
at Bhopal have no legal basis on the ground of jurisdiction and ought to be quashed on 
this ground alone.  

x       x       x 
The learned counsel for the petitioners has submitted that this being the factual 

aspect of the case, the petitioners cannot be proceeded against as it is undisputed 
that the company Redington India Limited has not been made an accused. In order to 
make the petitioners vicariously liable for the offence committed by the Company, it  is 
imperative to make the company as the principal offender which has not been done in 
this case. In this regard the judgment of the Supreme Court in Sharad Kumar Sanghi v. 
Sangita Rane, (2015) 12 SCC 781, assumes signif icance. The Supreme Court, following 
the judgment in Anita Hada v. God Father Tours and Travels Private Limited, (2012) 5 
SCC 661, quashed the case against the Peti tioner therein who was being proceeded 
against before the Court of the learned JMFC Betul for an offence under section 420 
IPC on the ground that the petitioner was only the Managing Director and as the 
company was not made an accused, the init iation and continuation of the proceeding 
against the Managing Director in the absence of the company as an accused, was not 
maintainable.  

·  �

32. INDIAN PENAL CODE, 1860 – Section 497 
 CRIMINAL PROCEDURE CODE, 1973 – Sect ion 198 
 Offence of adultery – Declared unconstitutional be ing violative of Article 14 

and 15 of the Constitution – Held, Section 497 IPC makes discrimination on 
the ground of sex – It treats a married woman as a property of husband – It 
is manifestly arbitrary and suffers from absence of  logicality of approach – 
Adultery is a marital wrong, which should have only  civil consequences. 
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�  Joseph Shine v. Union of India  

 Judgment dated 27.09.2018 passed by the Supreme Co urt in Writ Petition 

(Criminal) No. 194 of 2017, reported in AIR 2018 SC  4898 

Relevant extracts from the judgment: 

Provision of Section 497 of IPC treats a married woman as property of husband. 
Section 497 IPC does not bring within its purview an extra marital relationship of man 
with unmarried woman or widow. Man, in certain situations, becomes criminally liable 
for having committed adultery while, in other situations, he cannot be branded as a 
person who has committed adultery so as to invite the culpability of Section 497 IPC. 
Sub-Section (2) of Section 198 treats husband of woman as deemed to be aggrieved 
by an offence committed under Section 497 IPC and in the absence of husband, some 
person who had care of the woman on his behalf at the time when such offence was 
committed with the leave of the Court. It  does not consider the wife of the adulterer as 
an aggrieved person. The offence and the deeming definition of an aggrieved person, 
is absolutely and manifestly arbitrary as it does not even appear to be rational and it  
can be stated with emphasis that it confers a licence on the husband to deal with the 
wife as he likes which is extremely excessive and disproportionate. It does not treat a 
woman as an abettor but protects a woman and simultaneously, it does not enable the 
wife to f ile any criminal prosecution against the husband. Indubitably, she can take 
civil action but the husband is also entitled to take civil action. However, that does not 
save the provision as being manifestly arbitrary. The rationale of the provision suffers 
from the absence of logicality of approach and, therefore, it suffers from the vice of  
Article 14 of the Constitution being manifestly arbitrary. 

Section 497 makes two classif ications. The f irst classif ication is based on who 
has the right to prosecute. It is only the husband of the married woman who indulges 
in adultery, is considered to be an aggrieved person given the right to prosecute for 
the offence of adultery. Conversely, a married woman who is the wife of the adulterous 
man, has no right to prosecute either her husband, or his paramour. The second 
classif ication is based on who can be prosecuted. It is only the adulterous man who 
can be prosecuted for committing adultery, and not the adulterous woman, even 
though the relationship is consensual; the adulterous woman is not even considered to 
be an ‘abettor’ to the offence. The aforesaid classif ications were based on the 
historical context in 1860 when the I.P.C. was enacted. At that point of time, women 
had no rights independent of their husbands, and were treated as chattel or ‘property’ 
of their husbands. Hence, the offence of adultery was treated as an injury to the husband, 
since i t was considered to be a ‘ theft’ of his property, for  which he could proceed to  
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prosecute the offender. The said classif ication is no longer relevant or valid, and 
cannot withstand the test of Article 14, and hence is liable to be struck down on this 
ground alone. A law which deprives women of the right to prosecute, is not gender-
neutral. Under Section 497, the wife of the adulterous male, cannot prosecute her 
husband for marital inf idelity. This provision is therefore ex facie discriminatory against 
women, and violative of Article 14. Section 497 as it stands today, cannot hide in the 
shadows against the discerning light of Article 14 which irradiates anything which is 
unreasonable, discriminatory, and arbitrary. A legislation that perpetuates such 
stereotypes in relationships, and institutional ises discrimination is a clear violation of  
the fundamental rights guaranteed by Part III  of the Constitution. 

Adultery is a marital wrong, which should have only civil consequences. A wrong 
punishable with criminal sanctions, must be a public wrong against society as a whole,  
and not merely an act committed against an individual victim. The autonomy of an 
individual to make his or her choices with respect to his/her sexuality in the most 
intimate spaces of life, should be protected from public censure through criminal 
sanction. The autonomy of the individual to take such decisions, which are purely 
personal, would be repugnant to any interference by the State to take action 
purportedly in the ‘best interest’ of the individual. Adultery undoubtedly is a moral 
wrong qua the spouse and the family. The State must follow the minimalist approach in 
the criminalization of offences, keeping in view the respect for the autonomy of the 
individual to make his/her personal choices. The right to live with dignity includes the 
right not to be subjected to public censure and punishment by the State except where 
absolutely necessary. In order to determine what conduct requires State interference 
through criminal sanction, the State must consider whether the civil remedy will serve 
the purpose. Where a civil remedy for a wrongful act is suff icient, it may not warrant 
criminal sanction by the State. 

·  �

*33. INTELLECTUAL PROPERTY RIGHTS: 
 TRADE MARKS ACT, 1999 – Section 29 
 Passing off; action for – Whether defendant’s stat e of mind has any 

relevance in formation of cause of action for passi ng off? Held,  No – 
Defendant’s state of mind is wholly irrelevant to e xistence of cause of action 
for passing off, if otherwise defendant has imitate d or adopted plaintiff ’s 
mark – It is an action based on deceit – Fraud is n ot necessary element of its 
right of action. 
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. �� �� #L � �( � �� � �� � � � � ��� � �( � �0 T � �� ��C � �� � !> ?  � �� �� "�6 -� � ,  � !L� � ] � ‘ '� ���C �

3 E ’  �	 � �� # � !	 �� � � �	 � � J�� P� � �	 � � � � . �� �� #L � �( � �� � �� � � � � � �� � � �6 �� � �
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 ���C�� !> , �1#� .����#L� �	� ��#L� �	 � �*5!� �(� �5���� �� � �(� !0� ��� K �	� ��C+�O �� 1��� �

!0� ]� �!� _ � '� � 3"�-��� ���6��!L� !> � ]� �'%� G��(� ���6��! L� �	 � ��"��� � ��� ������6�

�P���!L��!> ,  

 Wockhardt Limited v. Torrent Pharmaceuticals Ltd.  

 Judgment dated 12.09.2018 passed by the Supreme Co urt in Civil Appeal No. 

9844 of 2018, reported in AIR 2018 SC 5106 
·  �

34. LAND ACQUISITION ACT, 1894 – Sections 16 and 48  

(i) When and in what manner possession of acquired land is required to be 

taken under the Act? Law explained –  

(a) According to Section 16 of the Act, Collector i s empowered to take 

possession of the acquired land after passing the a ward u/S 11 of 

the Act. 

(b) Once the Collector takes possession, the acquir ed land vests 

absolutely in the Government free from all encrumbr ances. 

(c) Actual possession of the land is required to be  taken. How such 

possession is to be taken, would depend upon facts and 

circumstances of each case. Symbolic possession or possession 

merely on paper is not enough. (Test for taking pos session laid  

down in Balwant Narayan Bhagde v. M.D. Bhagwat and ors, AIR 1975 SC 

1767, reiterated)  

(ii) Power of State to withdraw from acquisition of  land – Held: 

(a) It depends upon whether possession of acquired land has been 

taken by the State or not. 

(b) It is only as long as the possession is not tak en of the acquired 

land, the State is at liberty to withdraw from the acquisition either  

partly or ful ly depending upon the facts of each ca se. 

(c) But once it is held that the possession of the acquired land has 

been taken by the State, the land stands vested in the State 

disentitling the State to release the land from the  acquisition 

proceedings by taking recourse to the provision of Section 48 of the 

Act. 

(d) Release of land from such acquisition can be do ne only by issuance 

of notification by the State in this behalf. Revenu e Minister of the 

State has no power to pass an order directing relea se of the 

acquired land in question. ( Shanti Sports Club and anr. v. Union of India  

and ors., AIR 2010 SC 433, relied on) 
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�)�)�)�) ]]]] �=6����"�����=6����"�����=6����"�����=6����"���� , 1894 - "����� �"����� �"����� �"����� � 16���� ���������������� 48 

(in� ��"����� �	 � �"+�� ��� m�� 1��� �L��� �	� �J=6�� �)��� ��� 3 �"'P�� � ��� =��� �

�'	J;��!> ? 
��"���u�T�CT�]  

(�n� ��"����� �(� "���� 16� �	 � ������ , "���� 11� �	 � �!�� ��"��:6�� '�-��� �� �	� �	 � ��#�

� 	S%���J=6���)������3�"'P�� 	�	�!	 �����"�O ��!> ,�  

($n���� ��� � =�� � >S%�� 3�"'P��  	�  	 ��� !> , �J=6�� �)�� , ��+� ����� �	 � ��� � !0�� ,  

�������� '):6������1!��!0�=��+�!> ,  

(Cn� �)��� ��� ����
� �� 3�"'P�� � ��� =���� 3�A��  !> ,� D��� 3�"'P�� �> �	� � �� �

=��C� , �!� .P�	�� .��:� �	 � ����� �� '-�J������� '� � ���6�� ��	C�,� .�+��P���

3�"'P�� ��� ��<� ��C=� '�� 3�"'P�� '��6d� � !L�� !> ,� p� ��� � �����:� ��Cq	 � 
�M�

��M�FL� ��C��� ���� �5� , �3T3�� 1975� ���+� 1767, ��� 3�"'P��  	�	� �	 � �� ��" �

������T�CT���g%L�'���09-��n  

(iin� �)�������=6��.P��•�� �� �	��(���j���(��
� �]������"� 6-���  

(�n� �!�G�� �� �� '� � ���6�� �� �� � !> �1�� �J=6�� �)��� ���3�"' P�� ����� f���� � ���C���

!> �����!L�,  

($n���<�=�� ��� �J=6�� �)��� ��� 3�"'P�� �!L�� � ��� =��� , .P�	�� . ��:� �	 � ����� '� �

���6-��� �!�	� ! ��� *�!	 � ��C��� ��� '):6�� , �=6�� �	� .P��!�:� �(� ����<��� ����� �	 �

'����!�+�!> ,�  

(Cn� '�� ��� ��� � �!� �����"�6-��� �� �1#���=���� !> �1�� �J=6 �� �)��� �� �3�"'P�� ���� �

f���� � ���=�� *���� !> , �)��� ����� ��� ��1!�� !0��� ����� �0� ��"����� �(� "���� 48�

�	 � .��"��� ��� �!����  	�� � �)��� �0� �=6�� ���6��1!��� �	� ��� � �� �	� �	� ��!1�6 �  ���+�

!> ,�  

(in� D�	� �=6�� �	� �)��� �(� ��
� � �	 � � ����� f����G�� ����" � ��� ��"�)*��� =��L� ���	� �	�

!L� !0� ���+� !> ,� ��j�� �	 � ��=��� ��<+� �0� .WC�� �J=6�� �)� �� �(� ��
� � ��� ��#t ��#	 �	�

���3#	 �� '�-��� �� �	� �(� �
� � �!L�� !> ,�p �������������������� �'0˜�6�'0˜�6�'0˜�6�'0˜�6  ��S �� ���� �5�� 
�M� �)�������S �� ���� �5�� 
�M� �)�������S �� ���� �5�� 
�M� �)�������S �� ���� �5�� 
�M� �)�����

3•‘E�G�1F��������5�3•‘E�G�1F��������5�3•‘E�G�1F��������5�3•‘E�G�1F��������5� , �3T3���3T3���3T3���3T3�� 2010 ���� ���+����+����+����+� 433, �� �
��n  

 Pimpri Chinchwad New Township Development Authority  v. 

Vishnudev Cooperative Housing Society and others  

 Judgment dated 03.08.2018 passed by the Supreme Co urt in Civil Appeal No. 

7649 of 2018, reported in AIR 2018 SC 3656 

Relevant extracts from the judgment: 

Sect ion 48 of  the Act  g ives l iber ty to  the  State to w i thdraw  f rom  the 

acquis i t ion of  any land “of  w hich possess ion has no t  been taken”  excep t  in the  

cases w hich fa l l  in  Sect ion 36.  In other  w ords,  once the possess ion of  the 

acqui red land is  taken,  the Sta te has no  pow er  to w i thdraw  f rom  the acquis i t ion  
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because as a result of taking over of the possession, the acquired land vests with the 

State absolutely free from all encumbrances. 

A fortiori  so long as the possession is not taken of the acquired land, the State is 
at liberty to withdraw from the acquisition either partly or fully depending upon the 
facts of each case. 

Section 16 of the Act empowers the Collector to take possession of the acquired 
land on passing of an award under Section 11 of the Act. Once the Collector takes 
possession, the acquired land vests absolutely in the Government free from all 
encumbrances as provided therein. 

The question arose before a Bench of three Judges of this Court in Balwant 
Narayan Bhagde v. M.D. Bhagwat and ors., AIR 1975 SC 1767, as to how and in what 
manner possession of the acquired land is required to be taken as provided under 
Section 16 of the Act. The majority view speaking through Bhagwati J. (as His 
Lordship then was) dealt with this issue succinctly in para 28 thus: 

 “28.........We think it is enough to state that when the Government 

proceeds to take possession of the land acquired by it under the 

Land Acquisition Act, 1894, it must take actual possession of the 

land, since all interests in the land are sought to be acquired by it. 

There can be no question of taking “symbolical” possession in the 

sense understood by judicial decisions under the Code of Civil 

Procedure. Nor would possession merely on paper be enough. What 

the Act contemplates as a necessary condition of vesting of the land 

in the Government is the taking of actual possession of the land. 

How such possession may be taken would depend on the nature of 

the land. Such possession would have to be taken as the nature of 

the land admits of. There can be no hard and fast rule laying down 

what act would be sufficient to constitute taking of possession of 

land. We should not, therefore, be taken as laying down an absolute 

and inviolable rule that merely going on the spot and making a 

declaration by beat of drum or otherwise would be sufficient to 

constitute taking of possession of land in every case. But here, in 

our opinion, since the land was lying fallow and there was no crop 

on it at the material time, the act of the Tehsildar in going on the 

spot and inspecting the land for the purpose of determining what 

part was waste and arable and should, therefore, be taken 

possession of and determining its extent, was suff icient to constitute 

taking of possession. It appears that the appellant was not present 

when this was done by the Tehsildar, but the presence of the owner 

or the occupant of the land is not necessary to effectuate the taking of  
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 possession. It is also not strictly necessary as a matter of legal 

requirement that notice should be given to the owner or the 

occupant of the land that possession would be taken at a particular 

time, though it may be desirable where possible, to give such notice 

before possession is taken by the authorities, as that would 

eliminate the possibility of any fraudulent or collusive transaction of  

taking of mere paper possession, without the occupant or the owner 

ever coming to know of it.” 

Keeping in view the law laid down in Balwant Narayan Bhagde (supra), we proceed 
to examine the question as to whether the possession of the remaining acquired land 
was taken by the State and, if  so, whether it was done in accordance with the test laid 
down by this Court. 

Having perused the Panchanama (Annexure P-4) dated 30.05.2004, Mutation 
Entry No. 8212 (f ile 7/12) (Annexure P-5), possession receipt (Annexure P-12) and 
Mutation Entry of PCNTDA (Annexure P-28/ 29) relied upon by the State, we have no 
hesitation in holding that the State did take possession of the acquired land in 
question on 30.05.2000 as per the test laid down by this Court in Balwant Narayan 
Bhagde (supra). This we say for the following reasons. 

First, the State gave notice to all the co-owners of the land in question and 
informed them to remain present at the time of taking possession by the SLAO; 
Second, out of all the co-owners, two, namely, Chandra Kant Gajanan Dev and 
Bhalchandra Chintaman Dev were present at the time of taking possession. It was 
suff icient compliance; Third, possession was taken in the presence of two witnesses 
by the SLAO; Fourth, panchanama evidencing taking of the possession was duly 
signed by the witnesses; Fifth, the name of the State Government was duly entered in 
the revenue records after obtaining possession as an owner; Sixth, the Government, in 
turn, handed over the possession of the land to the appellant (PCNTDA); and Seventh, 
the name of PCNTDA was also entered in the revenue records of the land in question. 

Once we hold that the possession of the land in question was taken by the State 
in accordance with law on 30.05.2000 from the landowners, we have no hesitation in 
holding that the provisions of Section 48 of the Act were not applicable to the case at 
hand. In other words, once it is held that the possession of the acquired land was with 
the State, the land stood vested in the State disentitl ing the State to release the land 
from the acquisition proceedings by taking recourse to the provisions of Section 48 of  
the Act. 

A fortiori , the then Revenue Minister had no power to deal with the land in 
question in any manner whatsoever and nor had any power to invoke the provisions of 
Section 48 of the Act for release of the land in question from the clutches of the 
acquisition proceedings. 

This takes us to examine another question though in the light of our finding on the issue of 
possession, it is not necessary for us to examine this question in detail. 
�  
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The question is whether the order dated 10.06.2004 passed by the then Revenue 

Minister directing release of the acquired land in question has the attributes of an 

order within the meaning of Section 48 of the Act or, in other words, whether the order 

in question created any right in favour of the landowners so as to enable them to claim 

mandamus for enforcement of such order against the State. 

Our answer to the question is “no”. It  is for the reasons that First, a mere noting in 
the off icial f i les of the Government while dealing with any matter pertaining to any 
person is essentially an internal matter of the Government and carries with it no legal 
sanctity; Second, once the decision on such issue is taken and approved by the 
competent authority empowered by the Government in that behalf, it is required to be 
communicated to the person concerned by the State Government. 

In other words, so long as the decision based on such internal deliberation is not 
approved and communicated by the competent authority as per the procedure 
prescribed in that behalf to the person concerned, such noting does not create any 
right in favour of the person concerned nor i t partake the nature of any legal order so 
as to enable the person concerned to claim any benefit of any such internal 
deliberation. Such noting(s) or/and deliberation(s) are always capable of being 
changed or/and amended or/and withdrawn by the competent authority. 

Third, though Section 48 of the Act, in terms, does not provide that release of the 
land from any acquisition proceedings is required to be done by issuance of the 
notif ication by the State but, in our view, having regard to the scheme of the Act,  
which begins with the process of issuance of notif ication under Section 4 of the Act for 
acquisition of any land, the release of land from such acquisition is complete only 
when a notif ication is issued by the State in that behalf. 

Indeed, the aforementioned issue remains no more res integra and was decided by 

this Court in several decisions, such as State of Punjab v. Sodhi Sukhdev Singh, AIR 

1961 SC 493, State of Bihar v. Kripalu Shankar, AIR 1987 SC 1554, Rajasthan Housing 

Board v. Shri Krishan, 1993 AIR SCW 1163, Sethi Auto Service Station v. DDA, AIR 2009 

SC 904 and Shanti Sports Club and anr. v. Union of India and ors., AIR 2010 SC 433. 

In Shanti Sports (supra) a Bench of two Judges of this Court, speaking through 

Singhvi, J., took note of all the previous case law on the subject noted above and held 

as under: 

 “ . . . . . . . . . . . . . .A l t houg h ,  t he  p l a i n  l ang uage  o f  Sec t i on  48 ( 1)  

does  no t  g iv e  any i nd i ca t i on  o f  t he  m anner  o r  m ode  i n  w hi ch  

the  p ow er /d i scr e t i on  to  w i thd r aw  f r om  the  acq u i s i t i on  of  any  

l and  i s  r eq u i r ed  to  b e  exer c i sed ,  hav i ng  r eg ar d  to  the  

schem e of  Par t s  I I  and  V I I  of  t he  1894  Ac t ,  w h i ch  p os tul a tes  

p ub l i c a t i o n  o f  n o t i f i c a t i o n  u n d er  S ec t i on  4  ( 1 ) ,  d ec l a r a t i o n   
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 under Section 6 and agreement under Section 42 in the Official 

Gazette as a condition for valid acquisition of the land for any 

public purpose or for a company, it is reasonable to take the view 

that withdrawal from the acquisition, which may adversely affect the 

public purpose for which, or the company on whose behalf the 

acquisition is proposed, can be done only by issuing a notif ication 

in the Official Gazette. 

 The requirement of issuing a notif ication for exercise of power 

under Section 48 (1) of the Act to withdraw from the acquisition of 

the land can also be inferred from the judgments of this Court in 

Municipal Committee, Bhatinda v. Land Acquisit ion Collector and 

others, 1993 AIR SCW 2334, U.P. State Sugar Corporation Ltd. v. State 

of U.P. and others, (1995) Supp 3 SCC 538, State of Maharashtra and 

another v. Umashankar Rajabhau and others, 1995 AIR SCW 4504 and 

State of T.N. and others v. L. Krishnan and others, (1996) 7 SCC 450. 

 A noting recorded in the f ile is merely a noting simpliciter and 

nothing more. It  merely represents expression of opinion by the 

particular individual. By no stretch of imagination, such noting can 

be treated as a decision of the Government. Even if the competent 

authority records its opinion in the f ile on the merits of the matter 

under consideration, the same cannot be termed as a decision of  

the Government unless i t is sanctif ied and acted upon by issuing an 

order in accordance with Articles 77 (1) and (2) or Articles 166 (1) 

and (2). The noting in the f ile or even a decision gets culminated 

into an order affecting right of the parties only when it is expressed 

in the name of the President or the Governor, as the case may be, 

and authenticated in the manner provided in Article 77 (2) or Article 

166 (2). A noting or even a decision recorded in the f ile can always 

be reviewed/reversed/overruled or overturned and the Court cannot 

take cognizance of the earlier noting or decision for exercise of the 

power of judicial review.” 

In the light of the foregoing discussion, we are of the considered opinion that the 

then Revenue Minister, who passed the order dated 10.06.2004 had no power to deal 

with the matter relating to release of the land in question. He simply usurped the 

power under Section 48 of the Act, which he never possessed. It was an abuse of  

exercise of power by him while dealing with the State’s largesse. 
·  �
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*35. LIMITATION ACT, 1963 – Section 5 

 Condonation of delay – Previous conduct of applica nt must be considered – 

Applicant was earlier adjudged exparte and that judgment was set aside at his 

instance – He ought to be vigilant in pursuing the matter – Further, in the 

instant case, there was delay of 349 days – Applica tion also made on false 

and self contradictory grounds – Records of proceed ing show that applicant 

had knowledge of proceedings – Held, suff icient cau se not made out. 

 '-��+�����"����'-��+�����"����'-��+�����"����'-��+�����"���� , 1963 - "����"����"����"���� 5 

 
� ��� ;��� 1���� =���� ]� 3�	#�� �	 � ')�6� 3*�: � �0� 
�*��� � ��  	��� *�1!�� ]� 3�	#�� ') �6�

��� �� ';+�� ��:[� � 1����C��� ���m� � ��:6��K��	 � 3�	#�� '� � �'���� 1��� �C��� �� � ]�

��� 	��	 � ����+ �����K�	� ��"�����6 �!0���*�1!����� ]�3 C	��!��+�1� , ��6����. ��: �

��� 349�1#������
� � ����� ]�3�	#���+���P�� ���� '� �'� �
��0"�� ��+�3"���� '� �.��� � �

1���� C��� ��� ] � ���6��!L� �	 � ��� 	$�� �	� .�%� !0� �!�� ��� 1�� 3�	#�� �0� ���6��1!��� �(�

=�����L��+�]������"�6-�� , '��6d�!	 ����#��6���!L��1����C��,  

� Mohd. Sahid and ors. v. Raziya Khanam (D) Thr. LRs and ors.  

 Judgment dated 10.10.2018 passed by the Supreme Co urt in Civil Appeal No. 

10379 of 2018, reported in AIR 2018 SC 4724 

·   

36. LIMITATION ACT, 1963 – Sections 9, 17 and 29 

 ARBITRATION AND CONCILIATION ACT, 1996 – Section 3 4  

(i) Whether limitation period prescribed by Arbitra tion Act of 1996 prevails 

over limitation period prescribed under Limitation Act? Held, Yes. 

(ii) Condonation of delay – Delay in challenging aw ard can only be 

condoned for 30 days on showing sufficient cause – Phrase “but not 

thereafter” reveals legislative intent to fix outer  boundary period for 

challenging Award. 

(iii) Setting aside of arbitral award; applicat ion for – Exclusion of delay 

caused by fraud – Delay due to al leged fraud played  on party 

challenging award – Once party received award, limi tation period under  

Section 34 (3) commences – Section 17 of Limitation  Act cannot be 

invoked to challenge award – On looking at the sche me and object of  

arbitration Act exclusion of Section 17 is necessar ily implied. 

(iv) Exclusion of delay caused by fraud – Once Resp ondents receive Award, 

time under Section 34 (3) commences and any subsequ ent disability 

even as per Section 17 or Section 9 of Limitation A ct is immaterial. 
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'-� �+�����"����'-��+�����"����'-��+�����"����'-��+�����"���� , 1963 - "����� �"����� �"����� �"����� � 9, 17���� ���������������� 29 

������� �������� !���"����������� �������� !���"����������� �������� !���"����������� �������� !���"���� , 1996 - "����"����"����"���� 34 

(in� S��� �
6� 1996� �	 � �������� ��"����� f���� 
�1!�� '-��+��� ���" , '-��+���

��"�����f����
�1!��'-��+������"�'� ������ �+�!0C+ ? �����"�6-�� , !�s, 

(iin� 
� ��� ��� K'� 
6:� ]� ��"��:6�� �0� *��g�+� #	 �	� ��� ��<� 30� 1#��� ��� 
� �� �

'��6d� !	 ��� � #��6�� �� �	� '� � !L� K'�

6�� 1���� =�� � ��� � ! > ,� '#� ‘‘'�� ��� K��	 �

'`����!L� ’’ ��"��:6���0�*��g�+�1#��=��	��(� � �"������P����"����� ��� �	�

�	 �
�"��+�3����0�.�%������!> ,�  

(i i in� ����������"��:6���0�� '��� ��� �	��	 �� ��3�	#�� ]��'% �f������-���
� �� �

��� � '�=6�� ]� ��"��:6�� �0� *��g�+� #	 �	� �� 	 � ';� �	 � ��� � �������� � '%�

��-��� !0�	� �	 � ���:� 
� ��� ]� =>�	� !L� ';��� � ��"��:6�� . �d� ����� !> , "���� 34 

(3) �	 � �"+�� '-��+��� ���"� 3�� �� !0� =��+� !> � ]� '-��+��� ��"� ���� �(� "����

17� ��"��:6�� �0� *��g�+� 1#�	� =��	� �0�  �C)� �!L� � �(� =�� �� �+� !> � ]� ������� �

��"����� �(� �0=���m�� KR	A�� �0� #	$�	� '� � "���� 17� ��� � '�=6�� ������6�� �


��J;��!> ,�  

(ivn� �'%� f���� ��-��� 
� �� � ��� � '�=6�� ] � =>�	� !L� .P��[� �� "��:6�� .�d� ���	� !e , 

"���� 34 (3) �	 � �"+�� ���� 3�� �� !0� =���� !> � m�� �0T� �+� '`�� ��[� �;��� �

*�!	 � �! � '-��+��� ��"����� �(� "��� � 17� �	 � ��� ��� � !0� ��� "���� 9� �	 , ���JP���

!> , 

 P. Radha Bai and other v. P. Ashok Kumar and anothe r  

 Judgment dated 26.09.2018 passed by the Supreme Co urt in Civil Appeal No. 

7710 of 2013, reported in AIR 2018 SC 5013 

Relevant extracts from the judgment: 

We are now to examine whether Section 17 of the Limitation Act is applicable while 
determining the limitation period under Section 34 (3) of the Arbitration Act? 

This analysis has to necessarily begin from Section 29 (2) of the Limitation Act.  
Section 29 (2) is divided into 2 limbs. This is evident from the conjunctive “and” in the 
said provision. The interrelation between these two limbs was considered by a Bench 
of f ive Judges of this Court in Vidyacharan Shukla v. Khubchand Baghel, (1964) 6 SCR 
129. 

The f irst part stipulates that the limitation period prescribed by the special law or 
local law will prevail over the limitation period prescribed in the Schedule to the 
Limitation Act. In this case, the Arbitration Act is a “special law” which prescribes a 
specif ic period of limitation in Section 34 (3) for f i l ing objections to an arbitral award 
passed under the 1996 Act and consequently the provisions of Arbitration Act would 
apply. We also note that there is no provision under the Limitation Act dealing with 
challenging an Award passed under the Arbitration Act. 
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Section 34 (3) deserves careful scrutiny and its characteristics must be 

highlighted:  

(a) Section 34 is the only remedy for challenging an award passed 

under Part I of the Arbitration Act. Section 34 (3) is a limitation 

provision, which is an inbuilt into the remedy provision. One does 

not have to look at the Limitation Act or any other provision for 

identifying the limitation period for challenging an Award passed 

under Part I of the Arbitration Act. 

(b) The time limit for commencement of limitation period is also 

provided in Section 34 (3) i.e. the time from which a party making 

an application “had received the Arbitral Award” or disposal of a 

request under Section 33 for corrections and interpretation of the 

Award. 

(c) Section 34 (3) prohibits the f il ing of an application for setting aside 

of an Award after three months have elapsed from the date of  

receipt of Award or disposal of a request under Section 33. Section 

34 (3) uses the phrase “an application for setting aside may not be 

made after three months have elapsed”. The phrase “may not be 

made” is from the UNCITRAL Model Law and has been understood 

to mean “cannot be made”. The High Court of Singapore in ABC Co. 

Ltd v. XYZ Co. Ltd, (2003) SGHC 107, 

 “The starting point of this discussion must be the Model Law 

itself. On the aspect of time, Article 34 (3) is brief. All it says is 

that the application may not be made after the lapse of three 

months from a specif ied date. Although the words used are 

`may not’  these must be interpreted as ‘cannot’ as it  is clear 

that the intention is to limit the time during which an award may 

be challenged. This interpretation is supported by material  

relating to the discussions amongst the drafters of the Model 

Law. It appears to me that the Court would not be able to 

entertain any application lodged after the expiry of the three 

months period as Article 34 has been drafted as the all-

encompassing, and only, basis for challenging an award in 

Court. It does not provide for any extension of the time period 

and, as the Court derives its jurisdiction to hear the application 

from the Article alone, the absence of such a provision means 

the Court has not been conferred with the power to extend 

time”. 
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(d) The limitation provision in Section 34 (3) also provides for 

condonation of delay. Unlike Section 5 of Limitation Act, the delay 

can only be condoned for 30 days on showing suff icient cause. The 

crucial phrase “but not thereafter” reveals the legislative intent to f ix 

an outer boundary period for challenging an Award. 

(e)  Once the time limit or extended time limit for challenging the arbitral  

award expires, the period for enforcing the award under Section 36 

of the Arbitration Act commences. This is evident from the phrase 

“where the time for making an application to set aside the arbitral  

award under Section 34 has expired”. There is an integral nexus 

between the period prescribed under Section 34 (3) to challenge the 

Award and the commencement of the enforcement period under 

Section 36 to execute the Award. 

 If  Section 17 of the Limitation Act were to be applied to determining 

the limitation period under Section 34(3), it would have the following 

consequences:  

(a)  In Section 34 (3), the commencement period for computing 

limitation is the date of receipt of award or the date of disposal of  

request under Section 33 (i.e correction/addit ional award). 

 If  Section 17 were to be applied for computing the limitation period 

under Section 34 (3), the starting period of limitation would be the 

date of discovery of the alleged fraud or mistake. The starting point  

for limitation under Section 34 (3) would be different from the 

Limitation Act. 

(b)  The proviso to Section 34 (3) enables a Court to entertain an 

application to challenge an Award after the three months period is 

expired, but only within an additional period of thirty days, “but not 

thereafter”. The use of the phrase “but not thereafter” shows that 

the 120 days period is the outer boundary for challenging an Award. 

If  Section 17 were to be applied, the outer boundary for challenging 

an Award could go beyond 120 days. The phrase “but not  

thereafter” would be rendered redundant and otiose. This Court has 

consistently taken this view that the words “but not thereafter” in 

the proviso of Section 34 (3) of the Arbitration Act are of a 

mandatory nature, and couched in negative terms, which leaves no 

room for doubt. (State of Himachal Pradesh v. Himachal Techno Engineers 

and anr., (2010) 12 SCC 210, Assam Urban Water Supply and Sewerage 

Board v. Subash Pro jects and Marketing L td.,  (2012) 2 SCC 624 and  
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 Anilkumar Jinabhai Patel (D) through LRs v. Pravinchandra Jinabhai 

Patel and ors., (2018) SCC Online SC 276) 

In our view, the aforesaid inconsistencies with the language of Section 34 (3) of 

Arbitration Act tantamount to an “express exclusion” of Section 17 of Limitation Act. 

Further, the exclusion of Section 17 is also necessarily implied when one looks at  

the scheme and object of the Arbitration Act. 

First, the purpose of Arbitration Act was to provide for a speedy dispute resolution 

process. The Statement of Objects and Reasons reveal that the legislative intent of 

enacting the Arbitration Act was to provide parties with an eff icient alternative dispute 

resolution system which gives litigants an expedited resolution of disputes while 

reducing the burden on the Courts. Article 34 (3) reflects this intent when it defines the 

commencement and concluding period for challenging an Award. This Court in Popular 

Construction Case (supra) highlighted the importance of the f ixed periods under the 

Arbitration Act. We may also add that the f inality is a fundamental principle enshrined 

under the Arbitration Act and a definitive time limit for challenging an Award is 

necessary for ensuring f inality. If  Section 17 were to be applied, an Award can be 

challenged even after 120 days. This would defeat the Arbitration Act’s objective of 

speedy resolution of disputes. The f inality of award would also be in a limbo as a party 

can challenge an Award even after the 120 day period. 

Second, extending Section 17 of Limitation Act to Section 34 would do violence to 

the scheme of the Arbitration Act. As discussed above, Section 36 enables a party to 

apply for enforcement of Award when the period for challenging an Award under 

Section 34 has expired. However, if  Section 17 were to be extended to Section 34, the 

determination of “time for making an application to set aside the arbitral award” in 

Section 36 will become uncertain and create confusion in the enforcement of Award. 

This runs counter to the scheme and object of the Arbitration Act. 

Third, Section 34 (3) reflects the principle of unbreakability. Dr. Peter Binder in 

International Commercial Arbitration and Conciliation in UNCITRAL Model Law 

Jurisdictions, 2nd  Ed., observed:  

 “An application for setting aside an award can only be made during 

the three months following the date on which the party making the 

application has received the award. Only if a party has made a 

request for correction or interpretation of the award under Art. 33 

does the time limit of three months begin after the tribunal has 

disposed of the request. This exception from the three-month time 

limit was subject to criticism in the Working group due to fears that it 

could be used as a delaying tactics. However, although “an unbreakable 

t ime l im it  f or  appl ications for  set t ing  aside”  was sought  as  being  
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 desirable for the sake of “certainty and expediency” the prevailing view was 

that the words ought to be retained “since they presented the reasonable 

consequence of Article 33”. According to this “unbreakability” of time limit and 

true to the “certainty and expediency” of the arbitral awards, any 

grounds for setting aside the award that emerge after the three-

month time limit has expired cannot be raised. 

Extending Section 17 of the Limitation Act would go contrary to the principle of 
‘unbreakability’  enshrined under Section 34 (3) of the Arbitration Act. 

In the present case, the Respondents had a right to challenge the Award under 
Section 34 the moment they received it. In this case, Respondents received the Award 
on 21.02.2010. The alleged MoU was executed on 09.04.2010. Once the Respondents  
received the Award, the time under Section 34 (3) commenced and any subsequent 
disability even as per Section 17 or Section 9 of Limitation Act is immaterial. Merely 
because the Appellant had committed some fraud, it would not affect the Respondents 
right to challenge the Award if  the facts entit l ing the f il ing of a Section 34 Application 
was within their knowledge. The moment the Respondents have received the Award, 
the three months period prescribed under Section 34 (3) begins to commence. It was 
incumbent on the Respondents to have instituted an application under Section 34 
challenging an award. Therefore, in light of the discussion above, there would not  
have been any point for meaningful remand as the question of law is answered against  
the Respondents herein. 

·   
37. LIMITATION ACT, 1963 – Article 65 

(i) Question of l imitation – Approach – Held, Court  should see the plaint  
allegations and how the plaintiff has pleaded the a ccrual of cause of  
action for filing the suit. 

(ii) Period of limitation; from when to be ascertai ned – Order of attachment 
by City Magistrate under Section 145 Cr.P.C. – Plai ntiff ’s suit was for 
declaration, permanent injunction and delivery of p ossession from 
receiver on the ground that defendants asserted the ir right, tit le and 
interest in the suit property to the knowledge of p laintiff for the first  
time in that proceedings – Held, Article 65 of the Limitation Act would 
apply and period of limitation would be 12 years fr om the order of 
attachment. 
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 Ghewarchand v. M/s. Mahendra Singh  

 Judgment dated 20.09.2018 passed by the Supreme Co urt in Civil Appeal No. 

5870 of 2018, reported in AIR 2018 SC 4857 

Relevant extracts from the judgment: 

It is not in dispute as the pleadings would go to show that the suit property was 
the subject matter of the proceedings under Section 145 of the Criminal Procedure 
Code, 1973 (hereinafter referred to as “the Cr.P.C.”) between the parties before the 
City Magistrate wherein both the parties were claiming their right, title and interest  
including asserting their possession over the suit property against each other. It is 
also not in dispute that the City Magistrate vide his order dated 23.12.1966 attached 
the suit property. 

The plaintif fs, therefore, f i led a civil suit on 19.12.1978 for claiming a declaration 
of their title on the suit property, injunction and possession against the defendants. 
Since the sui t was for declaration, permanent injunction and possession, Article 65 of  
the Limitation Act was applicable, which provides a limitation of 12 years for fi l ing the 
suit which is to be counted from the date when the possession of the defendant 
becomes adverse to the plaintif fs. 

As per the allegations in the plaint, the defendants’ possession, according to the 
plaintif fs’, became adverse when the defendants in Section 145 of the Cr.P.C.  
proceedings asserted their right, title and interest over the sui t property to the 
knowledge of the plaintif fs’ for the f irst time and which eventually culminated in 
passing of an attachment order by the City Magistrate on 23.12.1966. This action on 
the part of the defendants’, according to the plaintif fs’, cast cloud on the plaintif fs’ 
right, title and interest over the suit property and thus furnished a cause of action for 
claiming declaration of their ownership over the suit property and other consequential  
reliefs against the defendants in relation to the suit property. 

In our  opinion,  the plainti f fs ’ ,  therefore,  r ightly f i led the civ i l  sui t  on 

19.12.1978 w i thin 12 years f rom the date of  at tachment order  dated 23.12.1966.  

The asser tion of  the r ight ,  t i t le  and interest  over  the sui t  proper ty by the 

defendants ’  hav ing been noticed by the pla inti f fs’  f or  the f i rs t  t ime in proceedings 

of  Sect i on 145  of  the  Cr .P.C .  b efor e  the C i t y  Mag is t r ate ,  they w ere  j us t i f ied  i n  
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f i l ing a suit for declaration and possession. It was, therefore, rightly held to be within 

limitation by the Trial Court by applying Article 65 of the Limitation Act. 

In order to decide the question of limitation as to whether the suit is f i led within 

time or not, the Court is mainly required to see the plaint allegations and how the 

plaintif f has pleaded the accrual of cause of  action for f i l ing the suit. In this case, we 

f ind that the plaintif fs’ satisf ied this requirement to bring their suit within limitation. 
·  �

38. MOTOR VEHICLES ACT, 1988 – Sections 166, 168 an d 173 

(i) Permanent disability of 70% suffered by Charter ed Accountant 

professional aged about 30 years – Factors to be ta ken into 

consideration while estimating functional disabilit y explained – Held, 

injured being a professional CA, besides doing tabl e work is also 

required to move around as well – For taxation work , they have to 

appear before assessing authorities and appellate a uthorities under 

Income Tax Act, upto ITAT – In doing audit work als o they are required 

to visit their cl ients and various authorities also  – Besides that, CA’s 

are required to perform many statutory functions un der various statutes 

– If free movement involved for performance of such  functions is not 

possible, they may not be able to match earning in comparison with one 

who is healthy and able bodied – Hence, conclusion of MACT holding 

that 70% permanent physical disability suffered by appellant would not 

impact earning capacity of CA supposed to do sittin g work is erroneous 

– Further held, such a conclusion would be justifie d if injured was in 

employment where job requirement could be to do sit ting/table work and 

receive monthly salary for the said work. ( Raj Kumar v. Ajay Kumar, (2011) 

1 SCC 343, relied on) 

(ii) Multiplier method in injury cases, when to be applied; Law explained – 

Held, if the permanent disabil ity has any adverse e ffect on the earning 

capacity of the injured, multiplier method should b e adopted for grant of  

compensation – A departure therefrom is to be done only in rare and 

exceptional cases – Further, multiplier of 17 appli ed on the basis of the 

age of the injured. ( Yadava Kumar v. National Insurance Co. Ltd.,  (2010) 10 

SCC 341, and  Arvind Kumar Mishra v. New India Assurance Co. Ltd., (2010) 10 

SCC 254, rel ied on)  
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 Sandeep Khanuja v. Atul Dande and anr.  

 Judgment dated 02.02.2017 passed by the Supreme Co urt in Civil Appeal No. 

1329 of 2017, reported in (2017) 3 SCC 351 

Relevant extracts from the judgment: 

 W e may observe at the outset  that  i t  is  now  a set t led pr incip le,  repeatedly 

s tated and restated t ime and again by th is  Court ,  that  in awarding  compensation 

the mult ip l ier  method is  logical l y sound and legal ly w el l  establ ished. This  method,  

known as ‘pr incip le of  mult ip l ier ’ ,  has been evolved to quanti f y the loss of  income 

as a resul t  of  death or  permanent  d isabi l i ty suf fered in an acc ident . Recogni t ion 

to th is  pr incip le w as given for  the f i rs t  t ime in the year  1966 in the case of  

Munic ipal  Corporat ion of  Delhi  v.  Subhagwant i  and ors .,  AIR 1996 SC 1750. Again, 

in Madhya Pradesh State Road Transpor t  Corporation,  Bairagarh, Bhopal  v.  Sudhakar  

  



�

���
�

and ors., (1977) 3 SCC 64, the Court referred to an English decision while emphasising 

the import of this principle in the following manner: 

 “A method of assessing damages, usually followed in England, as 

appears from Mallet v. McMonagle, 1969 ACJ 312, is to calculate the 

net pecuniary loss upon an annual basis and to “arrive at the total  

award by multiplying the f igure assessed as the amount of the 

annual ‘dependency’ by a number of ‘year’s purchase’ that is the 

number of years the benefit was expected to last, taking into 

consideration the imponderable factors in f ixing either the multiplier 

or the multiplicand...”  

While applying the multiplier method, future prospects on advancement in life and 

career are taken into consideration. In a proceeding under Section 166 of the Act  

relating to death of the victim, multiplier method is applied after taking into 

consideration the loss of income to the family of the deceased that resulted due to the 

said demise. Thus, the multiplier method involves the ascertainment of the loss of  

dependency or the multiplicand having regard to the circumstances of the case and 

capitalising the multiplicand by an appropriate multiplier. The choice of the multiplier is 

determined by the age of the deceased or that of the claimant, as the case may be. In 

injury cases, the description of the nature of injury and the permanent disablement are 

the relevant factors and it has to be seen as to what would be the impact of such 

injury/disablement on the earning capacity of the injured. This Court, in the case of 

U.P. State Road Transport Corporation and ors. v. Trilok Chandra and ors., (1996) 4 SCC 

362, justif ied the application of multiplier method in the following manner: 

 “It was rightly clarif ied that there should be no departure from the 

multiplier method on the ground that Section 110-B, Motor Vehicles 

Act, 1939 (corresponding to the present provision of Section 168, 

Motor Vehicles Act, 1988) envisaged payment of ‘just’  

compensation since the multiplier method is the accepted method 

for determining and ensuring payment of just compensation and is 

expected to bring uniformity and certainty of the awards made all 

over the country.”  

The multiplier system is, thus, based on the doctrine of equity, equality and 

necessity. A departure therefrom is to be done only in rare and exceptional cases. 

In the las t  f ew years ,  law in this aspect has been s traightened by this Court  

by removing certa in cobwebs that had been created because of  some divergent  

v iews on cer tain aspects .  I t  i s  not  even necessary to refer  to al l  these cases.  W e 

f ind that  the pr incip le of  determination of  compensation in the case of  permanent / 

�  



�

���
�

partial disablement has been exhaustively dealt with after referring to the relevant  

case law on the subject in the case of Raj Kumar v. Ajay Kumar and ors., (2011) 1 SCC 

343, in the following words: 

“Assessment of future loss of earnings due to perma nent disability  

 Disability refers to any restriction or lack of ability to perform an 

activity in the manner considered normal for a human being. 

Permanent disability refers to the residuary incapacity or loss of use 

of some part of the body, found existing at the end of the period of 

treatment and recuperation, after achieving the maximum bodily 

improvement or recovery which is likely to remain for the remainder 

life of the injured. Temporary disability refers to the incapacity or 

loss of use of some part of the body on account of the injury, which 

will cease to exist at the end of the period of treatment and 

recuperation. Permanent disability can be either partial or total. 

Partial permanent disability refers to a person’s inability to perform 

all the duties and bodily functions that he could perform before the 

accident, though he is able to perform some of them and is stil l able 

to engage in some gainful activity. Total permanent disability refers 

to a person’s inability to perform any avocation or employment 

related activities as a result of the accident. The permanent 

disabilities that may arise from motor accident injuries, are of a 

much wider range when compared to the physical disabilities which 

are enumerated in the Persons with Disabilities (Equal 

Opportunities, Protection of Rights and Full Participation) Act, 1995 

(“the Disabilities Act”, for short). But if  any of the disabilities 

enumerated in Section 2 (i) of the Disabilities Act are the result of 

injuries sustained in a motor accident, they can be permanent 

disabilities for the purpose of claiming compensation. 

  The percentage of permanent disability is expressed by the doctors with 

reference to the whole body, or more often than not, with reference to a 

particular limb. When a disability certificate states that the injured has 

suffered permanent disability to an extent of 45% of the left lower limb, it is 

not the same as 45% permanent disability with reference to the whole body. 

The extent of disability of a limb (or part of the body) expressed in terms of 

a percentage of the total functions of that limb, obviously cannot be 

assumed to be the extent of disability of the whole body. If there is 60%  
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 permanent disability of the right hand and 80% permanent disability of left leg, 

it does not mean that the extent of permanent disability with reference to the 

whole body is 140% (that is 80% plus 60%). If different parts of the body have 

suffered different percentages of disabilities, the sum total thereof expressed in 

terms of the permanent disability with reference to the whole body cannot 

obviously exceed 100%. 

  Where the claimant suffers a permanent disability as a result of 

injuries, the assessment of compensation under the head of loss of  

future earnings would depend upon the effect and impact of such 

permanent disability on his earning capacity. The Tribunal should 

not mechanically apply the percentage of permanent disability as 

the percentage of economic loss or loss of earning capacity. In 

most of the cases, the percentage of economic loss, that is, the 

percentage of loss of earning capacity, arising from a permanent 

disability will be different from the percentage of permanent 

disability. Some Tribunals wrongly assume that in all cases, a 

particular extent (percentage) of permanent disability would result  

in a corresponding loss of earning capacity, and consequently, if  

the evidence produced show 45% as the permanent disability, will 

hold that there is 45% loss of future earning capacity. In most of the 

cases, equating the extent (percentage) of loss of earning capacity 

to the extent (percentage) of permanent disability will result in 

award of either too low or too high a compensation. 

 What requires to be assessed by the Tribunal is the effect of the 

permanent disability on the earning capacity of the injured; and 

after assessing the loss of earning capacity in terms of a 

percentage of the income, it has to be quanti f ied in terms of money, 

to arrive at the future loss of earnings (by applying the standard 

multiplier method used to determine loss of dependency). We may 

however note that in some cases, on appreciation of evidence and 

assessment, the Tribunal may f ind that the percentage of loss of 

earning capacity as a result of the permanent disability, is 

approximately the same as the percentage of permanent disability 

in which case, of course, the Tribunal will adopt the said percentage 

for determination of compensation.” 
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The crucial factor which has to be taken into consideration, thus, is to assess as 

to whether the permanent disability has any adverse effect on the earning capacity of  

the injured. In this sense, the MACT approached the issue in right direction by taking 

into consideration the aforesaid test. However, we feel that the conclusion of the 

MACT, on the application of the aforesaid test, is erroneous. A very myopic view is 

taken by the MACT in taking the view that 70% permanent disability suffered by the 

appellant would not impact the earning capacity of the appellant. The MACT thought  

that since the appellant is a Chartered Accountant, he is supposed to do sitting work 

and, therefore, his working capacity is not impaired. Such a conclusion was justif ied if  

the appellant was in the employment where job requirement could be to do sitting/table 

work and receive monthly salary for the said work. An important feature and aspect  

which is ignored by the MACT is that the appellant is a professional Chartered 

Accountant. To do his work eff iciently and in order to augment his income, a Chartered 

Accountant is supposed to move around as well. If  a Chartered Accountant is doing 

taxation work, he has to appear before the assessing authorities and appellate 

authorities under the Income Tax Act, as a Chartered Accountant is allowed to practice 

up to Income Tax Appellate Tribunal. Many times Chartered Accountants are supposed 

to visit their clients as well. In case a Chartered Accountant is primarily doing audit 

work, he is not only required to visit his clients but various authorities as well. There 

are many statutory functions under various statutes which the Chartered Accountants  

perform. Free movement is involved for performance of such functions. A person who 

is engaged and cannot freely move to attend to his duties may not be able to match 

the earning in comparison with the one who is healthy and bodily abled. Movements of 

the appellant have been restricted to a large extent and that too at a young age. 

Though the High Court recognised this, it did not go forward to apply the principle of 

multiplier. We are of the opinion that in a case like this and having regard to the 

injuries suffered by the appellant, there is a definite loss of earning capacity and it 

calls for grant of compensation with the adoption of multiplier method, as held by this 

Court in Yadava Kumar v. National Insurance Company Limited, (2010) 10 SCC 341: 

 “We do not intend to review in detail state of authorities in relation 
to assessment of all damages for personal injury. Suff ice it to say 
that the basis of assessment of all damages for personal injury is 
compensation. The whole idea is to put the claimant in the same 
position as he was insofar as money can. Perfect compensation is 
hardly possible but one has to keep in mind that the victim has done 
no wrong; he has suffered at the hands of the wrongdoer and the 
Court must take care to give him full and fair compensation for that 
he has suffered. 
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 In some cases for personal injury, the claim could be in respect of 

lifetime’s earnings lost because, though he will l ive, he cannot earn 

his liv ing. In others, the claim may be made for partial loss of  

earnings. Each case has to be considered in the light of its own 

facts and at the end, one must ask whether the sum awarded is a 

fair and reasonable sum. The conventional basis of assessing 

compensation in personal injury cases—and that is now recognised 

mode as to the proper measure of compensation—is taking an 

appropriate multiplier of an appropriate multiplicand.” 

In Arvind Kumar Mishra v. New India Assurance Co. Ltd., (2010) 10 SCC 254, after 

following the judgment in Kerala SRTC v. Susamma Thomas, (1994) 2 SCC 176, the Court  

chose to apply multiplier of 18 keeping in view the age of the victim, who as 25 years 

at the time of the accident. 

    X  X  X 

Going by the age of the appellant at the time of the accident, multiplier of 17 

would be admissible. 
·  �

39. NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT,  1985 – Sections 

2 (v), 2 (xi i), 2 (xvi), 2 (xix), 2 (xx), 2 (xiv), 2 (xxiii) and 21 

 Factor for determining the quantity of Narcotic Dr ug and Psychotropic 

Substances – As held in E. Micheal Raj v. Narcotic Control Bureau, (2008) 5 SCC 

161, purity of the drug is decisive for determining the quantum of sentence 

for “small”, “intermediary” or “commercial quantity ” – Thereafter, contrary 

to view in the case of E. Micheal Raj, Notification No. S.O. 2941 (E) dt. 

18.11.2009 amending Notification No. S.O. 1055 (E) dt.19.10.2001 by inserting 

Note 4 notifying limits of various drugs not in ter ms of pure drug content but 

aggregate weight of seized substance as “preparatio n” if it contained 

specific drug, issued by Central Government – Valid ity of the aforesaid 

notification dated 18.11.2009 challenged – Held, lo oking to the fact that the 

expression “neutral” substance has not been defined  in the Act but coined 

for the first time in E. Michaeal Raj and since this decision does not refer to 

Note 2 of Notification dated 19.10.2001 and Entry 2 9, as also interplay of  

other provisions of the Act with Section 21, matter  referred to a larger 

bench. 
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  Hira Singh and anr. v. Union of India and anr.  

 Judgment dated 03.07.2017 passed by the Supreme Co urt in Criminal Appeal 

No. 722 of 2017, reported in (2017) 8 SCC 162 

Relevant extracts from the judgment: 

Before we embark upon the course to be adopted, we deem it apposite to advert 

to the relevant portion of the exposition of  this Court in E. Micheal Raj v. Narcotic 

Control Bureau, (2008) 5 SCC 161. This is a decision of two Judges Bench. In paragraph 

15 of the reported judgment, the Court observed thus: 

 “15. It appears from the Statement of Objects and Reasons of the 

amending Act of 2001 that the intention of  the legislature was to 

rationalize the sentence structure so as to ensure that while drug 

traff ickers who traff ic in signif icant quantities of drugs are punished 

with deterrent sentence, the addicts and those who commit less 

serious offences are sentenced to less severe punishment. Under 

the rationalised sentence structure, the punishment would vary 

depending upon the quantity of offending material. Thus, we f ind it  

diff icult to accept the argument advanced on behalf of the 

respondent that the rate of purity is irrelevant since any preparation 

which is more than the commercial quantity of 250 gm and contains 

0.2% of heroin or more would be punishable under Section 21 (c) of  

the NDPS Act, because the intention of the legislature as it appears 

to us is to levy punishment based on the content of the offending 

drug in the mixture and not on the weight of  the mixture as such.   

  



�

�	�
�

 This may be tested on the following rationale. Supposing 4 gm of 

heroin is recovered from an accused, it would amount to a small 

quantity, but when the same 4 gm is mixed with 50 kg of powdered 

sugar, it would be quantif ied as a commercial quantity. In the 

mixture of a narcotic drug or a psychotropic substance with one or 

more neutral substance(s), the quantity of the neutral  substance(s) 

is not to be taken into consideration while determining the small 

quantity or commercial quantity of a narcotic drug or psychotropic 

substance. It is only the actual content by weight of the narcotic 

drug which is relevant for the purposes of determining whether it 

would constitute small quantity or commercial quantity. The 

intention of the legislature for introduction of the amendment as it  

appears to us is to punish the people who commit less serious 

offences with less severe punishment and those who commit grave 

crimes, such as traff icking in significant quantities, with more 

severe punishment.”  

The principle stated in this decision is that the rate of purity of the drug is 

decisive for determining the quantum of sentence – for “small”, “intermediary” or 

“commercial” quantity. The punishment must be based on the volume or content of the 

offending drug in the mixture and not on the aggregate weight of the mixture as such. 

In other words, the quanti ty of the neutral substance is not to be taken into 

consideration while determining the small quantity or commercial quantity of a narcotic 

drug or psychotropic substance. It is only the actual content by weight of the narcotic 

drug, which is relevant for the purpose of determining the quantity with reference to 

the quantum of punishment. 

The respondents have rightly pointed out that the expression “neutral” substance 

has not been defined in the Act. That obviously has been coined by the Court to 

describe the other component of the mixture or preparation (other than the specif ied 

narcotic drug or psychotropic substance). We are also in agreement with the 

respondents that, the said decision nowhere makes reference to Note 2 (two) of the 

notif ication dated 19.10.2001 and that the same may have some bearing on the issue 

under consideration. This decision also does not refer to entry no. 239 and the 

interplay between the various provisions alluded to earlier while noting the argument 

of the respondents. That may have some bearing on the issue that has been f inally 

answered. The judgment, however, after quoting the notif ication dated 19.10.2001 took 

note of the purpose for which Amendment Act of 2001 was brought into force and then 

proceeded to hold that to achieve the said purpose of rationalisation of the sentence 

structure, the purity of the narcotic drug from the recovery or seizure made from the 

offender would be a decisive factor. In other words, the actual content or weight of the  
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narcotic drug or psychotropic substance alone should be reckoned. For taking that 

view support was drawn from the observations made in another two Judges Bench 

decision in the case of Ouseph @ Thankachan v. State of Kerala, (2004) 4 SCC 446, 

which, however, has also not elaborately dealt with the issue f inally answered in E. 

Micheal Raj (supra). 

 It was possible to examine the wider issues raised by the respondents upon 
accepting their argument that the decision in E. Micheal Raj (supra) is per incuriam. 

However, in our view, that decision has interpreted Section 21 of the Act. That 
interpretation would bind us. Moreover, that decision has been subsequently noted in 

other decisions of this Court in the case of Harjit Singh v. State of Punjab, (2011) 4 SCC 
441, Kashmiri Lal v. State of Haryana, (2013) 6 SCC 595, State Through Intelligence 
Officer, and Narcotics Control Bureau v. Mushtaq Ahmad and others, (2016) 1 SCC 315, 

followed or distinguished. In Amarsingh Ramjibhai Barot v. State of Gujarat, (2005) 7 
SCC 550, quantity of entire mixture was reckoned and not limited to the pure drug 
content therein. Signif icantly, in none of these decisions, was the Court called upon to 
examine the issues now raised by the respondents. Further, all these decisions are of 
two Judges Bench. 

Thus, considering the signif icance of the issues raised by the respondents and 
the grounds of challenge of the appellants/petitioners concerning the impugned 
notif ication, to observe judicial rectitude and in deference to the aforementioned 
decisions we direct that these matters be placed before atleast a three Judges Bench 
for an authoritative pronouncement on the matters in issue, which we think are of 
seminal public importance. 

The three-Judges Bench may have to consider, amongst others, the following 
questions: 

(a) Whether the decision of this Court in E. Micheal Raj (supra) requires 
reconsideration having omitted to take note of entry no. 239 and Note 2 (two) of 
the notif ication dated 19.10.2001 as also the interplay of the other provisions of  
the Act with Section 21? 

(b) Does the impugned notif ication issued by the Central Government entail in 
redefining the parameters for constituting an offence and more particularly for 
awarding punishment? 

(c) Does the Act permit the Central Government to resort to such dispensation? 
(d)  Does the Act envisage that the mixture of narcotic drug and seized material/ 

substance should be considered as a preparation in totality or on the basis of the 
actual drug content of the specif ied narcotic drug? 

(e)  Whether Section 21 of the Act is a stand alone provision or intrinsically linked to 
the other provisions dealing with “manufactured drug” and “preparation” 
containing any manufactured drug? 

·  �
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*40. NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 13 8 and 142 

 Whether complaint u/S 142 is maintainable, if dema nd notice u/S 138 (b) is 

served beyond a period of 30 days from the date of receiving information of 

dishonor of cheque? Held, No – Notice of demand mus t be given within a 

period of 30 days from the date of receiving inform ation of dishonor of 

cheque – Further held, complaint u/S 142 (b) is mai ntainable only after due 

compliance of proviso (b) and (c) of Section 138. 

 '�2�&��� $����"����'�2�&��� $����"����'�2�&��� $����"����'�2�&��� $����"���� , 1881 - "������"������"������"������ 138���� ���������������� 142 
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 Mohd. Jahin v. Nabbaji  

 Order dated 03.02.2017 passed by the High Court of  Madhya Pradesh in 

M.Cr.C. No. 2964 of 2012, reported in ILR (2017) MP  1534 

·  �

41. PREVENTION OF CORRUPTION ACT, 1988 – Section 19  

 CRIMINAL PROCEDURE CODE, 1973 – Sect ion 197 

(i) Sanction for prosecution – The question of obta ining sanction under 

Section 19 of the Act is relatable to the time of h olding of the office 

when the offence was alleged to have been committed  – In the case 

when the person is not holding the said office as h e might have retired, 

superannuated, discharged or dismissed, then the qu estion of sanction 

would not arise – If on the date when the cognizanc e is taken, a public 

servant is not continuing to hold that very office,  no sanction will be 

required. ( Balkrishan Ravi Menon v. Union of India, (2007) 1 SCC 45, relied 

on) 

(ii) Sanction for prosecution u/S 197 CrPC; when re quired? Held, acts of  

cheating, fabrication of records or misappropriatio n of public money 

cannot be said to be a part of official duty of a p ublic servant – 

Therefore, in such matters, sanction for prosecutio n is not required 

under Section 197 of the Code. ( Inspector of Police and another v. 

Battenapatla Venkata Ratnam and another, 2015 CriLJ 2942 (SC), relied on) 
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 Suraj Kero v. State of  M.P. through S.P.E. Lokayukt   
 Order  dated 08.11.2016 passed by the H igh Court  of  Madhya Pradesh 

( Indore Bench)  in  Cr iminal  Revis ion No.  418 o f  2016 ,  reported in  ILR 

(2017)  MP 1237 

Relevant  extracts f rom the order : 

The learned tr ial  Cour t  in the impugned order  has deal t  w i th th is  issue in an 
elaborate manner  and referr ing to the pronouncements  of  the Apex Cour t  in 
Abhay  Singh Chota la  v .  CBI,  2011 AIR SCW 3955,  R.S. Naik  v .  A.R.  Antule ,  AIR 1984 

SCC 684,  Subramaniam Swamy v . Manmohan Singh,  AIR 2012 SC 1185 and 
Balkr ishan Rav i  Menon v.  Union of  Ind ia ,  (2007)  1  SCC 45, has r ight ly come to the 
conclus ion that  the question of  ob taining  sanction under  Sect ion 19 of  ‘ the Act  of  
1988’ is  relatable to the t ime of  holding of  the of f ice when the of fence was 
al leged to have been commit ted and in the case when the person is  not  holding 
the said of f ice as he might have reti red, superannuated, discharged or dismissed 
then the quest ion of  sanction would not  ar ise. 

In the ins tant  case,  the term of  the of f ice of  Corporator  held by the peti t ioner 
f rom 07.01.2000 to 06.01.2005 came to an end by ef f lux  of  t ime.  Simply because 
he w as again e lec ted as Corporator  in February,  2015 w i l l  not  go to re late back 
his  posi t ion as Corporator  to h is  ear l ier  e lect ion in 2000 to the same post . 
Subsequent  e lec t ion in 2005 w as not  by v i r tue of  h is  hold ing  the of f i ce of  
Corporator  due to h is  e lec t ion in 2000 ,  rather  i t  w as on account  of  h is  f resh 
�  
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electoral mandate, therefore, the two off ices were different for the purpose of  

prosecution under ‘the Act of 1988’. 

The pronouncement of Apex Court in Abhay Singh Chotala (supra) to the effect 

that if  public servant continues to be a public servant but in a different capacity or 

holding a different off ice which he is alleged to have abused, there will be no question 

of sanction. In the instant case though the petitioner was holding the off ice of the 

Corporator in 2015, however, it was on the basis of fresh election and not because he 

was earlier a Corporator. In Bal Krishnan’s case (supra) the Apex Court has made it 

very clear that if  on the date when the cognizance is taken, a public servant is not 

continuing to hold that very off ice, no sanction will be required. 

As regards plea relating to absence of sanction under Section 197 of ‘the Code’ 

the learned trial Court referring to decisions of the Apex Court in Inspector of Police 

and another v. Battenapatla Venkata Ratnam and another, 2015 CriLJ 2942 (SC), has 

rightly held that acts of cheating, fabrication of records or misappropriation of public 

money cannot be said to be a part of off icial duty of a public servant, therefore, in 

such matters sanction for prosecution is not required under Section 197 of ‘the Code’. 

·  �

*42. PREVENTION OF FOOD ADULTERATION ACT, 1954 – Se ctions 2 (ix) (g), 7 (ii), 

16 (1) (a) (i i) and 20A 

 Misbranding – Impleadment of distributor as co-acc used – Petitioner M/s 

Alkem Laboratories Ltd., who was distributor of mis branded jelly, arrayed in 

as an accused on an application u/S 20A of a co-acc used – Law explained; 

(i) Whether manufacturer alone can be arrayed as ac cused u/S 20A of the 

Act and not the distributor for want of mens rea? Held, regardless of  

whether the petitioner distributor was privy to ing redients of the jelly  

or/and whether he had any mens rea in selling that jelly or not, he shall 

be held liable for misbranding by virtue of Section  7 of the Act. ( Andhra 

Pradesh Food and Grains Merchant Association etc. v. Union of India and ors.,  

AIR 1971 SC 2346, and decision of Punjab and Haryana High Court in  

Gujrat Cooperative Milk Marketing Federation Ltd. v. State of Punjab and others, 

CRMM-12559 of 2011 (O&M) dt. September 07, 2012 rel ied on) 

(ii) Whether the valuable right of an accused to ge t the second sample of  

the article of food kept by Local Health Authority,  analyzed by the 

Central Food Laboratories is available when the art icle is found to be 

merely misbranded by the public analyst? Held, Such  right is available 

only when the public analyst has found the article of food as adulterated 

– This right is not available when article is merel y misbranded. 

�  



�

����
�

(iii) Whether power u/S 20A of the Act can be invok ed by the Court suo motu 

only or even on the application of prosecution or c o-accused? Held, the 

enabling power under Section 20A of the Act is gran ted to the Court – 

The Court may exercise it suo motu – However, there is no bar in exercise 

of such power at  the instance either of the prosecu tion or the co-

accused – All that is required is that the conditio ns as specified in the 

Section must be fulfilled to the satisfaction of th e Court. 
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 ]���  ��!�3�A���!> �1��"�������
���1#6Z���š�5���� ��� (�����
Z��0c��')�L�!�,  

 Alkem Laboratories Ltd. (M/s.) v. State of MP and a nr.  

 Order dated 11.04.2018 passed by the High Court of  Madhya Pradesh in M.Cr.C. No. 

10083 of 2018, reported in ILR (2018) MP 1314 
·  �

43. REGISTRATION ACT, 1908 – Section 17 

 Compromise decree – Registration when necessary? H eld, when there is no 

pre-existing right in the property prior to the com promise decree and by the 

decree, for the first time, right or interest in im movable property of value 

more than ������������ 100/- is created, then registration of such decree is necessary – 

But when a compromise decree merely declares the pr e-existing right in 

such an immovable property which is also the subjec t matter of the suit or  

proceedings, then it does not require registration – Further held, since in the 

present case, the suit was based on plea of adverse  possession, it itself  

reflects that the petitioner had no pre-existing ti t le in the suit property ti ll  

the suit was decreed and by the decree for the firs t time right was created,  

therefore, decree was required to be registered. ( Bhoop Singh v. Ram Singh 

Major and others, (1995) 5 SCC 709, K. Raghunandan and ors. v. Ali Hussain Sabir 

and ors.,  AIR 2008 SC 2337, Phool Patt i and anr. v. Ram Singh (dead) through LRs 

and anr., (2009) 13 SCC 22 and  Sneh Gupta v. Devi Swaroop, 2010 (1) MPLJ 70, 

relied on) 
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 Mohammade Yusuf v. Rajkumar  

 Order dated 13.02.2017 passed by the High Court of  Madhya Pradesh (Indore Bench) in 

W.P. No. 2170 of 2015, reported in ILR (2017) MP 61 7 

Relevant extracts from the order: 

A co-joint reading of Section 17 (1) (b) and 17 (2) (vi) reveals that when by a 

compromise decree any right or interest in the immovable property of value more than 

���� 100/- is created for the f irst time, then registration of such a decree is necessary, 

but when a bona-fide compromise decree merely declares the preexisting right in such 

an immovable property which was subject matter of suit or proceedings, then it does 

not require registration. 

The aforesaid provisions in the context of the compromise decree were 

considered by the Supreme Court in the matter of Bhoop Singh v. Ram Singh Major and 

others, reported in (1995) 5 SCC 709, and the position of law qua Sec.17 (2) (vi) was 

summarised as follows:- 

 “18] The legal position qua clause (vi) can, on the basis of the 

aforesaid discussion, be summarised as below: 

 [1] Compromise decree if bona fide, in the sense that the 

compromise is not a device to obviate payment of stamp duty and 

frustrate the law relating to registration, would not require 

registration. In a converse situation, it would require registration.  

 [2] If  the compromise decree were to create for the f irst time right, 

title or interest in immovable property of the value of Rs. 100 or 

upwards in favour of any party to the suit the decree or order would 

require registration. 

 [3] If  the decree were not to attract any of the clauses of sub-

Section (1) of Section 17, as was the position in the aforesaid Privy 

Council and this Court’s cases, i t is apparent that the decree would 

not require registration. 

 [4] If the decree were not to embody the terms of compromise, as was the 

position in Lahore case, benefit from the terms of compromise cannot be 

derived, even if a suit were to be disposed of because of the compromise in 

question. 

 [5] If the property dealt with by the decree be not the “subject-matter of the suit 

or proceeding”, clause (vi) of sub-Section (2) would not operate, because of 

the amendment of this clause by Act 21 of 1929, which has its origin in the 

aforesaid decision of the Privy Council, according to which the original clause 

would have been attracted, even if it were to encompass property not litigated”. 
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Subsequently in the matter of K. Raghunandan & ors vs. Ali Hussain Sabir & ors.,  
reported in AIR 2008 SC 2337, in a case where after the compromise decree the 
plaintif f  had claimed title to the suit passage on the basis of the compromise decree 
wherein the suit passage was not subject matter in the earlier suit, the Supreme Court 
has held that the compromise decree need to be registered. The matter was referred 
to the larger bench by order passed in the matter of Phool Patti and another v. Ram 
Singh (dead) through LRs and another, reported in (2009) 13 SCC 22, on expressing 
opinion that there was inconsistency between the decisions in the cases of Bhoop 
Singh (supra) and Raghunandan (supra). The larger bench of the Supreme Court by the 
judgment in the matter of Phool Patti  and another (supra) has held that there was no 
inconsistency between the judgment in the case of Bhoop Singh (supra) and 
Raghunandan (supra). After the larger bench judgment, the matter was again taken up 
by the division bench of supreme Court in the matter of Phool Patti and another (supra) 
and the two judges bench held that the property in respect of which the consent 
decree declared pre-existing right of the plaintif f , did not require compulsory 
registration whereas the decree passed in respect of other property required 
registration since for the f irst time the right, title or interest of value greater than 
Rs.100/- was created for other property in favour of the said plaintif f . 

In the present case, in the earlier suit CS No.250-A/1984 the petitioner had 

claimed declaration of title on the plea of adverse possession and the compromise 

decree was passed in the suit. The very fact that the suit was based upon the plea of  

adverse possession reflects that the petitioner had no preexisting title in the suit  

property. Till the suit was decreed, the peti tioner was a mere encroacher, at the most 

denying the title of lawful owner. 

The Supreme Court in the matter of Gurudwara Sahib v. Gram Panchayat Village 

Sirthala, reported in 2014 (3) MPLJ 367, has settled that declaratory decree based on 

plea of adverse possession cannot be claimed and adverse possession can be used 

only as shield in defence by the defendant. It  has been held that:- 

 “7. In the Second Appeal, the relief of ownership by adverse 

possession is again denied holding that such a suit is not 

maintainable. There cannot be any quarrel to this extent the 

judgments of the Courts below are correct and without any blemish. 

Even if the plaintif f  is found to be in adverse possession, it  cannot 

seek a declaration to the effect that such adverse possession has 

matured into ownership. Only if  proceedings f iled against the 

appellant and appellant is arrayed as defendant that it can use this 

adverse possession as a shield/defence.” 

The p lea of  t he pe t i t ioner  based upon Sec.27 of  t he Lim i ta t i on Ac t  i s  f ound  

to  be  devo id  of  any m er i t  s i nce  i t  r e l ates  to  the  ext i nc t i on  of  t he  r igh t  of  the   
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lawful owner after expiry of the Limitation Act, but in view of the judgment of the 

Supreme Court in the matter of Gurudwara Sahib (supra), the petitioner cannot claim 

himself to be the owner automatically after the expiry of the said limitation. 

Even otherwise as settled by the Supreme Court in the matter of Sneh Gupta v. 

Devi Swaroop, reported in 2010 (1) MPLJ 70, a compromise decree is merely an 

agreement between the parties with the seal of the Court super-added to it and that  

the title to the property must be determined in terms of the statutory provision and 

relinquishment of right in property by the party must be done by a registered 

instrument. 

*    *    * 

Since the petitioner had no pre-existing right in the property prior to the 

compromise decree and by the decree for the f irst time right was created, therefore, 

the trial Court has rightly held that the decree is required to be registered.  

·  �

44. SERVICE LAW: 

 UCO BANK OFFICER EMPLOYEES’ (CONDUCT) REGULATIONS,  1976 – 

Regulation 20 (3) (iii)  

 An employee is entitled to subsistence allowance du ring an inquiry pending 

against him – If that employee is starved of financ es by zero payment, it  

would be unreasonable to expect him to meaningfully  participate in the 

departmental inquiry – It prevents the employee fro m effectively 

participating in the discipl inary inquiry. 

 �	���
��"��	���
��"��	���
��"��	���
��"�  

 �)�0��e�� ��"���L� ��6*��L�p3*�:n�
�������)�0��e�� ��"���L� ��6*��L�p3*�:n�
�������)�0��e�� ��"���L� ��6*��L�p3*�:n�
�������)�0��e�� ��"���L� ��6*��L�p3*�:n�
������ , 1976 - 
������
������
������
������ 20 (3) (iii n��n��n��n��  

 ��� ��6*��L , K��	 � 
�89�=��*� �	 �  �
��� �!�	� ! ��	 , ����6!� �?�� '��	� ��� ��"���L� !> � ]� �1#�

�)5�� ��C���� �	 � ���:� �!� ��6*��L� 
�?+�� ��"��  �	� ���*�� �!��� !> , ��� ��6*��L� �	 �


���C+��=��*� ��� ���6��8'� �	 � �!���C��� �(� � '	;�� �� �� � ��
� ��� � �� !0C�� ]�D���1��� �

=������6*��L��0� ��������P���=��*�������6�� �!���C��� �	�����-����� ���!> ,  

 UCO Bank and ors v. Rajendra Shankar Shukla  

 Judgment dated 15.02.2018 passed by the Supreme Co urt in Civil Appeal No. 

2693 of 2013, reported in (2018) 4 MPLJ 1 

Relevant extracts from the judgment: 

The  f i r s t  i ssue of  concern is  the enorm ous delay of  about  7 years  in i ssuing  

a chargesheet .  There is  no exp lanat ion fo r  th is  unexp lained delay.  I t  appears   
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that some internal discussions were going on within the Bank but that it  took the Bank 

7 years to make up its mind is totally unreasonable and unacceptable. On this ground 

itself, the chargesheet is liable to be set aside due to the inordinate and unexplained 

delay in its issuance. 

*    *    * 

An employee is entitled to subsistence al lowance during an inquiry pending 

against him or her but if  that employee is starved of f inances by zero payment, it  

would be unreasonable to expect the employee to meaningfully participate in a 

departmental inquiry. Access to justice is a valuable right available to every person, 

even to a criminal, and indeed free legal representation is provided even to a criminal. 

In the case of a departmental inquiry, the delinquent is at best guilty of a misconduct  

but that is no ground to deny access to pension (wherever applicable) or subsistence 

allowance (wherever applicable). As far as respondent is concerned he was denied his  

pension as well as subsistence allowance which prevented him from effectively 

participating in the disciplinary inquiry. On this ground as well, the proceedings are 

vitiated. 

·  �

45. SPECIFIC RELIEF ACT, 1963 – Section 34 

 Whether suit for mere declaration and injunction, without claiming the rel ief  

of partit ion, is maintainable? Held, Yes 

 
���1#6Z�����0
���"����
���1#6Z�����0
���"����
���1#6Z�����0
���"����
���1#6Z�����0
���"���� , 1963 - "����"����"����"���� 34 

 S��� 
���=�� �	 � ����0
� ��� #���� 1��	� 
��� , �	 �  � i0
:�� � ��� 7��#	 �� ��� ��# , .* �+� �

!>? �����"�6-�� , !��  

� Karelal and others v. Gyanbai and others  

 Judgment dated 19.04.2018 passed by the High Court  of Madhya Pradesh 

(Gwalior Bench) in S.A. No. 436 of 2002, reported i n 2018 (3) MPLJ 709 

Relevant extracts from the judgment: 

Thus, it  is clear that even in a sui t for partition, the rights of the parties are to be 

determined and thereafter, the property has to be separated by metes and bounds. 

Unless and until the entitlement of a party is not declared, no further steps can be 

taken. However, one thing is clear that right to seek partition is a recurring cause of  

action and a person may f ile another sui t for partition even after having withdrawn the 

f irst suit without any liberty as the principle of res judicata would not apply as the 

subsequent suit shall be based on the different cause of action. 

Sim i lar ly,  i f  a co-sharer  w ho is  denied his  t i t le  as  a co-sharer ,  i f  f i l es  a sui t 

f or  dec larat ion of  t i t le  and permanent  in junct ion w i th no intent ion to get  the  

p roper ty separated,  he m ay f i le  the sui t  f o r  dec larat ion of  t i t le  and perm anent   
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injunction without seeking further relief for partition. A co-sharer cannot be compelled 

to f ile a suit for partition even if he is not interested in separation of the property by 

metes and bounds. 

The matter can be ascertained from another angle also. In the present case, only 

the agricultural land is the disputed property. If  the defendants had never challenged 

the rights and title of the plaintif fs, then there was no need for the plaintif fs to f ile a 

suit for declaration of title or even for partition. The plaintif fs could have f iled an 

application under Section 178 of M.P. Land Revenue Code for partition of the 

agricultural land. 

Thus, where the question of title is not involved, the revenue authorities may 

partition the agricultural land amongst the co-sharers. Section 178 (2) Explanation-I of  

M.P. Land Revenue Code, clearly provides that for the purposes of this Section, any 

co-sharer of the holding of a Bhumi-swami who has obtained a declaration of his title 

in such holding from a competent civil Court shall be deemed to be a co-tenure holder 

of such holding. 

Thus, even after obtaining the declaratory decree, the plaintif f  may f ile an 

application under Section 178 of M.P. Land Revenue Code, for partition of the land. 

Even otherwise, in a case of partition, if  the property in dispute is agricultural land, 

then the matter has to be referred to the revenue authorities for actual partition of the 

property by metes and bounds (Kindly see Judgment of the Supreme Court in the case 

of Shub Karan Bubna v. Sita Saran Bubna, (2009) 9 SCC 689). Thus, in any eventuality, 

the actual partition has to be done by the revenue authorities. Further, when the 

principle of res judicata does not apply to the suit for partition, then, it cannot be said 

that unless and until, the actual partition by metes and bounds is claimed, the suit for 

declaration of title and permanent injunction is not maintainable. If  the plaintif f  is not 

interested in actual separation of the property, then he can not be non-suited only for 

the reasons, that he had not sought the relief for partition. Thus, in view of Section 

178 of the M.P. Land Revenue Code, this Court is of the considered opinion, that the 

suit for declaration of title and permanent injunction by a co-sharer against the other 

co-sharers without seeking the further relief  of partition, would be maintainable and 

cannot be dismissed in view of Sections 34 and 42 of Specif ic Relief Act. 
·  �

*46. STAMP ACT, 1899 – Section 33 

 Payment of Stamp duty – Purchase of factory sold b y public auction under 

order of the Court for Rs. 10.12/- crores – Sale de ed executed for sale of only 

immovable property worth Rs 2,85,96,280/- – But aft erwards, sale certif icate 

issued for sale of entire industry including movabl e and immovable property 

both for total considerat ion of  Rs. 10.12/-  crores – The schedule appended 

to  the sale deed al so  ment ions the bu i ld ing st ructu res ly ing  thereon as  
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 the property sold – Sale made by the Court on “as is where is basis” – Held, 

when a property is sold by public auction in pursua nce of an order of the Court and bid 

accepted and sale is confirmed by the Court, the sa le becomes absolute and title vests 

in the purchaser only when the sale certificate is issued to the purchaser – Further held, 

since in the present case, the sale certificate was  issued for sale of entire industry 

including both immovable and movable property for c onsideration of Rs.10.12/- crores, 

hence respondent liable to pay stamp duty on total consideration of ���������������� 10.12/- crores. 

 �%�&'� ��"�����%�&'� ��"�����%�&'� ��"�����%�&'� ��"���� , 1899 - "����"����"����"���� 33 

 �%�&'� ��V�� �(� �#��C+��%�&'� ��V�� �(� �#��C+��%�&'� ��V�� �(� �#��C+��%�&'� ��V�� �(� �#��C+� ] ]]] ���� 5���� �� �	 � 3#	 �� �	 � �"+�� ���6=���� �+ ��+� f���� �	*	� C��

���$��	� ��� ¡  10.12/- ��0q� ��� 2�� � � ¡  2,85,96,280/- �)V�� �(� ����� � �� '
?� ��<� �	 �


�2�� !	 ��� 
�2�� 
� 	$� ��B'�1#�� ]� '�� ��� ��#� �� , =�C�� �� ����� � �� '
?� #0��� �0� ���� �

�� �	� ! ��� �� '):6� Kh0C� �	 � 
�2�� !	 ��� ��  � .��E � ¡  10.12/- ��0q� !	 ��� 
�2� ].��:'<�

=��L� ]� 
�2�� 
� 	$� ��� �� c�� ����)*+� ��� �+� �!��  $qL�G����+� ���*����� 
�2(�� �� '
?� �	 �

8'� ��� KV 	J$�� ]� 5���� �� f���� ’ ’=>��� !> � =!��� !> � 3"�� ’ ’ '� � 
�2�� 1���� C��� ]�

�����"�6-�� , =!��� 5���� �� �	 � 3#	 
� �	 � '� �� ��� ���6=���� �+ ��+� �	� �� '
?� 
�2�� �(�

=��+� !> � m�� �0 +� ��+���� �� � 5���� �� f���� 
�2�� �(� '�
Z � �(� =��+� !> , �!��� 
�2�� � � �

'):6�!0��� !> �m��2	 ��� ��� ��� ��P�� �>
{�� !0��� !> �=��2	 ��� �0� 
�2�� .��: '<�=��L�1��� �

=���� !> � ]� 3C	� �!� �+� �����"�6-��� 1� , *)�1�� ��6���� ��� 	� �� , ����� � �� =�C�� ��'
?�

#0��� �0� ���� � �� �	� ! ��� �� '):6�Kh0C� �	 � 
�2�� �	 � � � , ��  � .��E � ¡  10.12/- ��0q� �	 �

� �� 
�2�� .��: � '<� =��L� 1��� �C��� �� , ���� .P��[� ��  � .��E � ¡  10.12/- ��0q� '� �

�%�&'���V���#���� �	�!	 ���#��+���,  

� State of M.P. and anr v. Shri Birani Sons, Indore  

 Judgment dated 27.02.2018 passed by the High Court  of Madhya Pradesh 

(Indore Bench) in W.P. No. 932 of 2004, reported in  ILR (2018) MP 1135 

·  �

*47. STAMP ACT, 1899 – Item 12 of Schedule I  

 ARBITRATION AND CONCILIATION ACT, 1996 – Section 4 7 

(i) Whether the expression “award” under Item 12 of  Schedule I of the 

Indian Stamp Act, 1899 would include a “foreign awa rd”? Held, No – 

“Foreign award” would not be included within the te rm “award” under 

Item 12 of Schedule I of the Indian Stamp Act, 1899  – And, hence 

“foriegn awards” are not l iable for stamp duty also . 
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(ii) Whether a “foreign award” is not enforceable b ecause it does not bear 

stamp duty under the Indian Stamp Act, 1899? Held, No – The mere fact  

that a “foreign award” has not borne stamp duty und er the Indian Stamp 

Act, 1899, would not render it unenforceable. 

�%�&'� ��"�����%�&'� ��"�����%�&'� ��"�����%�&'� ��"���� , 1899 - ����)*+�����)*+�����)*+�����)*+� 1���� ����#�2��� ������#�2��� ������#�2��� ������#�2��� �� 12  

������� ��m���� !���"����������� ��m���� !���"����������� ��m���� !���"����������� ��m���� !���"���� , 1996 - "����"����"����"���� 47  

(in� S��� ��� �+�� �%�&'� ��"���� , 1899� �(� ��� �)*+� 1� �	 � �#� 2���� � 12� �� �

���7�
� � ‘ ’'�*�% ’’, ‘ ’ 
�#	 �+� '�*�% ’’ �0� ���� � ��	C� ? �����"�6-�� , �!L�� ] �

’ ‘
�#	 �+�'�*�% ’’ ��� �+���%�&'���"���� , 1899��(�����)*+� 1��	 ��#�2��� �� 12�

�	 � �"+�� ���7�
�� ‘ ‘ '�*�% ‘‘ ��� ���� � �!L�� !0C�� ]��� , G�� �� ’ ’
�#	 �+� '�*�% ’’ 

�%�&'���V��!	 ����+�#��+��!L��!e ,�  

(i in� S��� ’ ’
�#	 �+� '�*�% ’’ G�� �� .��6�+�� �!L�� !> � S��1�� �!� ��� �+�� �%�&'�

��"���� , 1899� �	 � �!�� �%�&'� ��V�� "��6� � !L�� �� �� ? �����"�6-�� , �!L�� ]�

��<� �!� ���� 1�� ’ ’
�#	 �+� '�*�% ’’, ��� ��� �+�� �%�&'� ��"���� , 1899� �	 � �!��

�%�&'���V��"��6��!L��!> , K�	��.��6�+���!L�� ��� �C�,  

 M/s. Shriram EPC Ltd v. Rioglass Solar Sa  

 Judgment dated 13.09.2018 passed by the Supreme Co urt in Civil Appeal No. 

9515 of 2018, reported in AIR 2018 SC 4539 

·  �

*48. TRANSFER OF PROPERTY ACT, 1882 – Section 54 

 LIMITATION ACT, 1963 – Section 27 

(i) What interests can be transferred in tangible p roperty? Held, only those 

interests, which a person possess in any tangible p roperty, can be 

transferred to another person – Interest which he d oes not possess 

cannot be transferred – If on the date of transfer,  seller does not have 

any right, tit le or interest in property, then buye r of such property would 

not get any right, tit le and interest in such prope rty and such transfer 

would be illegal and void – Further held, in such e ventuality, the buyer 

will have a right to claim of sale consideration fr om his seller so that 

parties can be restored back to their original posi tion which existed at  

the time of execution of the contract. 

(ii) W hen  does  t he  r i gh t  i n  p roper t y  o f  a  person ,  n o t  i n  pos se ss ion  

o f  such  p rop er t y ,  e x t i ngu i sh?   H e ld ,  i f  t he  per son  d i spo ss es sed  

f ro m  p roper t y  does  no t  f i l e  su i t  f o r  poss es s ion  o f  such  p rop er t y  

w i t h in  t he  pe r iod  o f  1 2  y e ars  f r om  t he  “d a t e  o f  d i s po ss e ss ion ”  

( A r t i c l e  6 4 )  a n d  “ w h e n  t h e  p o s s e s s i o n  o f  t h e  d e f e n d a n t   
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 becomes adverse to the plaintiff” (Article 65), th en his right to such 

property shall be extinguished by the operation of law. 

��'
?��5��:���"������ '
?��5��:���"������ '
?��5��:���"������ '
?��5��:���"���� , 1882 - "����"����"����"���� 54 

'-��+�����"����'-��+�����"����'-��+�����"����'-��+�����"���� , 1963 - "����"����"����"���� 27 

(in� kA����� �� '
?� ��� 1��� 1!��� ��� ����:� 1���� =�� ����� !> ? �����"�6-�� , �	 � �

�	�1!� , =0� ���7�
� �kA����� �� '
?� ��� "�-��� �� ��� !> , �5��7�
�� �0� ���-�� �

1��� =�� ���	� !e � ]� 1!�� =0� �0� "�-��� �!L�� �� �� � ���-��� � !L�� 1��� =�� � ��	� ]�

�1#�����:� �(�1#����� '� , 
�2	 ��� ��� �� '
?� ��� �0T���"��� , ��P�� ���1!�� �!L� �

!>, �0� D�+� ��'
?� �	 � 2	 ��� �0� �0T� ��"��� , ��P�� ���� 1!� � .�d� �!L�� !�C	� m��

D��� ����:� ��>"� ���� �)5�� !0C�� ]�3C	� �!� �+� �����"�6-� ��1� , D�+� ����
�� �

'-�J����� �� , 2	 ��� �0�K��	 � 
�2	 ��� �	� 
�2�� .��E � ���#���� �� �	� ��� � �"��� �

!0C�� ��1�� ';����� �0� ��
�#�� �	 � ��B'�#�� �	 � ���� 
�h��� � �) � �� ���� �� �

��'�����
'��1����=����	 ,  

(i in� ��'
?� �	 � 3�"'P�� ��� �� �!�	� �� 	� 1��+� 7�
�� ��� D�+� � � '
?� ��� ��"��� � ���

����6'��� !0�=���� !> ? �����"�6-�� , �� '
?� �	�3�"'P�a����7�
� � �1#�D�+���'
?�

�	 �3�"'P�� �	 � � ��#��� , ’ ’�	#$ +��(�1#���� ’ ’ (���a_	 #� 64) ���� ’ ’=�� .����#L�

��� �I=�� ��#L� �	 � 
��0"+� !0� =���� !> ’’ (���a_	 #� 65), �	� 12� �
6� �	 � �+��� �!L� �

 ���� !> , ��� D�+� ��'
?� ��� K���� ��"��� � 
� �"� �	 � .��6�� �	� ����6
 '�� !0�

=��C�,  

 M/s Eureka Builders and ors. v. Gulabchand s/o Velj ee Dand since 

deceased by L.Rs. and ors.  

 Judgment dated 03.05.2018 passed by the Supreme Co urt in Civil Appeal No. 

4757 of 2018, reported in (2018) 8 SCC 67 

·  �

*49. TRANSFER OF PROPERTY ACT, 1882 – Section 58 

 Mortgage – Once a mortgagee is claiming to be an a bsolute owner of the 

property, his status as mortgagee comes to an end a nd his possession 

becomes adverse to the original owner. ( Rukmani Ammal v. Jagdesa Gounder, 

(2006) 1 SCC 65, followed) 

 ��'
?�����:� ��"������ '
?�����:� ��"������ '
?�����:� ��"������ '
?�����:� ��"���� , 1882 - "����"����"����"���� 58  

 ��" ����" ����" ����" �� ]� ��� ��� �=�� ��"�#��� ����� �0� �&'��� ��� '):6� ���� +� !0�	� �� �#���� �� ��� !> , �� �

K��(� ��"�#��� �(� .�J����� ���d�!0�=��+�!> �m��K���� �I= �� �) � ����+� �	 � .���)  � !0�

=����!> ,�p 8���+��&� �
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 Venugopal Padayachi v. Pichaikaran  

 Judgment dated 18.09.2018 passed by the Supreme Co urt in Civil Appeal No. 

4985 of 2010, reported in (2018) 10 SCC 548 

·  �

50. TRANSFER OF PROPERTY ACT 1882 – Sections 122, 1 23, 124, 125 and 126  

(i)  Whether a conditional and incomplete gift can be ca ncelled? Held, Yes – 

A conditional gift only becomes complete on complia nce of the 

conditions in the deed – Recitals in gift deed that  gift would take effect  

after death of donor – Gift is incomplete during li fe time of donor and 

tit le remains with him – It can be cancelled.  

(ii) Whether ownership in property can be gifted wi thout transfer of 

possession? Held, Yes. 

��'
?��5��:���"������ '
?��5��:���"������ '
?��5��:���"������ '
?��5��:���"���� , 1882 - "��� ���"��� ���"��� ���"��� ��� 122, 123, 124, 125���� ���������������� 126 

(in� S��� ���6�m�� �'):6�#��� �R�1���� =�� ����� !> ? �����"�6-�� , !�s� ]� ���6� #�� �

�	 � � 
� 	$� ��� �J:6�� ��’� �	 � ��� '� �� '� � !L� '):6� !0��� !> � ]� #��� 
� 	$� ���

����1� , #���� �(� �OP���K'�����#��� .�� �� ���3�C�� ]�#�� , #���� �	 �=+��� '�¢��

�'):6�!> �m����P��K��	 �!L�'����!���!> �]�G�	��R�1���� =�������!> ,�  

(i in� S��� �� '
?� ��� ��P�� ��� #�� , 3�"'P�� �	 � ����:� �	 � 
���� 1���� =�� ����� !> ? 

�����"�6-�� , !��,  

� S. Sarojini Amma v. Velayudhan Pillai Sreekumar  

 Judgment dated 26.10.2018 passed by the Supreme Co urt in Civil Appeal No. 

10785 of 2018, reported in AIR 2018 SC 5232 

Relevant extracts from the judgment: 

  Gift means to transfer certain existing moveable or immoveable property 

voluntarily and without consideration by one person called the donor to another called 

the donee and accepted by or on behalf of the donee as held by the Supreme Court in 

Naramadaben Maganlal Thakker v. Pranivandas Maganlal Thakker and others, (1997) 2 

SCC 255. As further held by this Court in Naramadaben Maganlal Thakker (supra), 

  “It would be clear that the execution of a registered gift deed, 

acceptance of the gift and delivery of the property together make 

the gift complete. Thereafter, the donor is divested of his title and 

the donee becomes absolute owner of the property.”  

A condi t ional  g i f t  w i th no rec i ta l  of  acceptance and no ev idence in p roof  of  

accep tance,  w here possess ion rem ains w ith the  donor  as  long  as he is  a l i ve,   
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does not become complete during lifetime of the donor. When a gift is incomplete and 

title remains with the donor the deed of gift might be cancelled. 

In Reninkuntla Rajamma v. K. Sarwanamma, (2014) 9 SCC 445, a Hindu woman 

executed a registered gift deed of immovable property reserving to herself the right to 

retain possession and to receive rent of the property during her lifetime. The gift was 

accepted by the donee but later revoked. 

In Reninkuntla Rajamma (supra), this Court held that the fact that the donor had 

reserved the right to enjoy the property during her lifetime did not affect the validity of 

the deed. The Court held that a gift made by registered instrument duly executed by or 

on behalf of the donor and attested by at least two witnesses is valid, if  the same is 

accepted by or on behalf of the donee. Such acceptance must, however, be made 

during the lifetime of the donor and while he is stil l capable of making an acceptance. 

We are in agreement with the decision of this Court in Reninkuntla Rajamma 

(supra) that there is no provision in law that ownership in property cannot be gifted 

without transfer of possession of such property. However, the conditions precedent of  

a gift as defined in Section 122 of the Transfer of Property Act must be satisf ied. A gift 

is transfer of property without consideration. Moreover, a conditional gift only becomes 

complete on compliance of the conditions in the deed. 

In the instant case, admittedly, the deed of transfer was executed for 

consideration and was in any case conditional subject to the condition that the donee 

would look after the petitioner and her husband and subject to the condition that the 

gift would take effect after the death of the donor. We are thus constrained to hold that  

there was no completed gift of the property in question by the appellant to the 

respondent and the appellant was within her right in cancelling the deed. 
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IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS  

 
MINISTRY OF LAW AND JUSTICE 

(Legislative Department) 

New Delhi, the 12 th  January, 2019 

THE MUSLIM WOMEN (PROTECTION OF RIGHTS ON 
MARRIAGE) ORDINANCE, 2019 

NO. 1 OF 2019 
Promulgated by the President in the Sixty-ninth Year of the Republic of India. 

An Ordinance to protect the rights of married Muslim women and to prohibit 

divorce by pronouncing talaq by their husbands and for matters connected therewith or 

incidental thereto; 

WHEREAS the Muslim Women (Protection of Rights on Marriage) Ordinance, 

2018 was promulgated by the President on the 19 th day of September, 2018; 

AND WHEREAS the Muslim Women (Protection of Rights on Marriage) Bil l,  

2018 replacing the said Ordinance was passed by the House of the People on the 27 th  

day of December, 2018 and is pending in the Council of States; 

AND WHEREAS Parliament is not in session and the President is satisf ied that 

circumstances exist which render it necessary for him to take immediate action; 

NOW, THEREFORE, in exercise of the powers conferred by clause (1) of Article 

123 of the Constitution, the President is pleased to promulgate the following 

Ordinance:— 

CHAPTER I 

PRELIMINARY 

1. Short title, extent and commencement –  (1) This Ordinance may be called the Muslim 

Women (Protection of Rights on Marriage) Ordinance, 2019. 

(2)  It shall extend to the whole of India except the State of Jammu and Kashmir. 

(3)  It shall be deemed to have come into force on the 19 t h day of September, 

2018. 

2.  Definitions –  In this Ordinance, unless the context otherwise requires,— 

(a)  “electronic form”  shall have the same meaning as assigned to it in clause 

(r) of sub-section (1) of section 2 of the Information Technology Act, 2000; 
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(b)  “talaq”  means talaq-e-biddat or any other similar form of talaq having the 

effect of instantaneous and irrevocable divorce pronounced by a Muslim 

husband; and 

(c) “Magistrate”  means a Judicial Magistrate of the f irst class exercising 

jurisdiction under the Code of Criminal Procedure, 1973, in the area where 

the married Muslim woman resides. 

CHAPTER II 

DECLARATION OF TALAQ TO BE VOID AND ILLEGAL 
3. Talaq to be vold and il legal –  Any pronouncement of talaq by a Muslim husband 

upon his wife, by words, either spoken or written or in electronic form or in any 

other manner whatsoever, shall be void and il legal. 

4.  Punishment for pronouncing talaq – Any Muslim husband who pronounces talaq 

referred to in section 3 upon his wife shall be punished with imprisonment for a 

term which may extend to three years, and shall also be liable to f ine. 

CHAPTER III 

PROTECTION OF RIGHTS OF MARRIED MUSLIM WOMEN 
5.  Subsistence allowance –  Without prejudice to the generality of the provisions 

contained in any other law for the time being in force, a married Muslim woman 

upon whom talaq is pronounced shall be enti t led to receive from her husband such 

amount of subsistence allowance for her and dependent children as may be 

determined by the Magistrate. 

6.  Custody of minor children –  Notwithstanding anything contained in any other 

law for the time being in force, a married Muslim woman shall be entitled to 

custody of her minor children in the event of pronouncement of talaq by her 

husband, in such manner as may be determined by the Magistrate. 

7.  Offence to be cognizable, compoundable, etc –  Notwithstanding anything 

contained in the Code of Criminal Procedure, 1973,— 

(a) an offence punishable under this Ordinance shall be cognizable, if  

information relating to the commission of the offence is given to an off icer in 

charge of a police station by the married Muslim woman upon whom talaq is 

pronounced or any person related to her by blood or marriage; 

(b) an offence punishable under this Ordinance shall be compoundable, at the 

instance of the married Muslim women upon whom talaq is pronounced with 

the permission of the Magistrate, on such terms and conditions as he may 

determine; 

(c) no  person accused of  an of fence p uni shab le  under  th is  Or dinance  

s h a l l  b e  r e l e a s e d  o n  b a i l  u n l e s s  t h e  M a g i s t r a t e ,  o n  a n  a p p l i c a t i o n   

  



�

��
�

 f i led by the accused and after hearing the married Muslim woman upon whom 

talaq is pronounced, is satisf ied that there are reasonable grounds for 

granting bail to such person. 

8.  Repeal and Savings –  (1) The Muslim Women (Protection of Rights on Marriage) 

Ordinance, 2018 is hereby repealed. 

(2) Notwithstanding such repeal, anything done or any action taken under the 

Muslim Women (Protection of Rights on Marriage) Ordinance, 2018 shall be 

deemed to have been done or taken under the provisions of this Ordinance. 
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