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PART-II
(NOTES ON IMPORTANT JUDGMENTS)

ACT/ TOPIC NOTE PAGE

NO. NO.
ACCOMMODATION CONTROL ACT, 1961 (M.P.)

g1 fAgTor srfafaga, 1961 (7.9.)
Section 12 (1)(f) — Effect of death of plaintiff for whom the bona fide need has been
established.
g1 12 (1)(F) - 1Y, THTHY FEHITASF ATTIFAT TIIAT &Y 7§ oY, HY FTF F7 9479 |
1 1
ADVOCATES ACT, 1961
FferaFar srfafaga, 1961

Section 35 — See Order 7 Rule 11 of the Civil Procedure Code, 1908.
T 35 - W Tufae ufspar @fgar, 1908 w1 awder 7 fagw 111 6* 7

APPRECIATION OF EVIDENCE:

HIET FT HoATFaT:
— Benefit of doubt — Wrong acquittal of co-aacused.
- WAE FT A1 - We-HAgFT # Ffeqef hwafFa) 25* (ii) 25
— (i) Police witnesses — Evidentiary value of — Effect of non-corroboration.

(iiy Panch witness turning hostile — Effect of.

(i) gferw @ralY - qIfedgs AeT - FFAGT 7 g FT 7T

(i) oo Fraft T T4I5YET &Y SATAT - THIT| 51 (i) & 54
(if)

— See Sections 302 and 304 of the Indian Penal Code, 1860

- 3" AT gus wigdar, 1860 Y 41T 302 €F 3041 34 36

— (i) Sexual offences — False implication.

(ii) Delay in registration of FIR — Effect — Sexual offences.

- (i) 'fre 3raIre - AT IRY9r|

(i) & gaar XNE & gsaa # s - voa-d s sraae) 14 (i) & 12
(if)

— (i) Sole eye witness — Evidentiary value of.

(ii) ldentification of accused in dark night (Amavasya).

(iii) Conviction of original assailant relying upon the deposition of sole eye witness — Effect
on the case of other co-accused.



(i) vwmer aaggelt wiah - wiftas A=7)
(i) A 7T (FATIEIN) R HIAFT HY TgAIA|
(iii) waher Taigelt Wrall #Y AT F MYR W AN gHATIT I AU - 777 g -FfHgFaaor &
ATHA W IHTT 33 33
CIVIL PROCEDURE CODE, 1908
fafaer gfear @fgar, 1908

Section 11 — Decision operates as res judicata and not the reasons given in support of
finding by the Court.

— Any finding given by a Reference Court in a land acquisition case about apportionment of compensation
cannot be binding on the parties in a suit for possession based on title.

4T 11 - vl qd = & 9 # vafda glar s07 F Rfereas & words & =maea qarn 2 @ #ron
- &R FATaTerT g@RT I-315TeT YEROT A YiAET & warei & IR # 2w aran e, Farfed woamaRa arg A

TATHRT 9T STETHIY 18T &1 G ar g1 2 ()& 2

(if)
Section 96 — (i) Appeal against decree — Persons who can file appeal — Right of stranger.
(ii) “Aggrieved person” — Meaning of.

U7 96 - (i) AF AT & faegy yrda - =3fFa oY srda yeqga & wwd § - IR frT =afFa
&1 ATAFITI

(i) “cuf¥a sgf@Fa < < - aread| 3 3

Order 3 Rule 1 — Power of cross-examination — Any handwriting expert holding power of
attorney from plaintiff can cross-examine any other handwriting expert, who is a witness of
the opposite party.

amger 3 faga 1 - gfaqdiaror 1 oafFd - arEl &1 I @ ATARATAT URF F§ gFaa@ Fadwa

fraY 3r=T grad @ fadysr, AT fF fare gar &1 v graft g0 &1 wfagdraior #F gwdr gn

4 5
Order 7 Rules 10 and 10A — After return of plaint for presentation in court of competent

jurisdiction, proceeding has to commence de novo.
ey 7 fgaw 10 vd 10F - Warw AAAFT & 7A@y & yrqfar & fae qiguy & aterd s
FY gaT &, FTH T AT FAT T IIL o grany 5 6

Order 7 Rule 11 — Professional misconduct of a lawyer — Jurisdiction of Civil Court — It is
within the exclusive domain of the Bar Council to consider the question of professional

misconduct.



smeer 7 fagsw 11 - fraedr &1 cAT9AIfAF FSIAIW - STTERX FA1ITAT &1 SFAFIARIT -

SATAAITAS FAET & farg W faaw FIA1 AfUaFar aRvg & da-7 AAfasi # &0
6* 7
Order 23 Rule 3 — See Sections 17(1) and 17(2) of the Registration Act, 1908.
e er 23 fAgaA 3 - W ITIATAFIT FTATA, 1908 HFT TIAT 17(1) Ta 17(2)1
7 7
Order 41 Rules 23-A and 24 — Remand — When occasion would arise.
WA 41 fHIH 23-F va 24 - IfTIYOT - 3GET Fd U= IaATI 58 (ii) 60
CONSTITUTION OF INDIA:
R FT WA

Article 300-A — Right to property — Not fundamental right but still is constitutional and

human right.

FqT3E 300-v - wafw &1 FfAFR - AfFF FfUFw adi g0 weg wd A Faerfas vd
ATAIIFUFIT 70 8 8

COURT FEES ACT, 1870

AT AAF Ffafaga, 1870

Section 7 (iv) — In a suit for declaring of sale deed void - alleging that the same was got

executed by playing fraud — ad valorem court fees has to be paid.
urr 7(iv) - AFT fAdw F 477 AT fFe 13 F f4d arg - FIe F7@ ge FsaRa sare
ST HT AT - ATIHR #A1F-A ok HaT FHIT ST §Ya1T 9 9

Sections 7 (iv)(c) and 7 (v)(a) — Ad valorem Court fees — When the cancellation of sale
deed is sought by the executant to avoid the sale deed, ad valorem court fees should be
paid.

HIIT 7 (iv)() TF 7(v)(F) - AFITAAR AT Ao - o9 fasqrgs ganr FFa adw & aaa

e fawg fad@ &1 fAIEdlHI0T A1ET SATAT 0AT HSATA AR ~AMATAT AeF FT {AA FHIT SATAT
TIfgwl 10* 9

CRIMINAL PRACTICE:

Vi Jkf/kd TIFkk

— Appearance of accused as defence witness vis-a-vis right to remain silent.
- ¥frgFa &1 g9ra @it & s9 # 39y ar 3k s@wr 7lq wa 1 FAFR

11* 10



— Scope and effect of suggestions extented in defence.

- 9919 & fEv v gHATal F1 RAEAR T goH1T] 12 10
CRIMINAL PROCEDURE CODE, 1973
gus gfrar gfgdar, 1973

Section 125 — Maintenance claimed by unmarried daughter.

17 125 - srfaarfea gt gamr sor-aYyor w1 Erav| 13* 11
Section 154 — Consolidated FIR — In case of several victims in case of cheating.
41T 154 - ¥R PFT vy7 gaar yfadee - o & & §Hor A FAF AfFa @d & amad 7

37 38
Sections 154 and 313 — Examination of accused — Duty of trial Court — Evidentiary value of
such statement.

YIITC 154 v 313 - FFIFT &1 qaTor - RIII0r 7A1AT F71 FdeF - ¥F Fyal 1 qwRTF
AT 14 (iv) 12

Sections 164, 207 and 208 — Only after taking of the cognizance and issuance of process
in terms of sections 207 and 208 accused becomes entitled to copies of any of the relevant

documents.

¢IIIT 164, 207 TS 208 - FATT fad AT & A NT WS AFE I fFd F1d F T @Y
HIHGFT 47 207 T 208 F HAWR GHEAT g @l H1 wfafafrar ) greq 33 &1 afawrd grar

gl 15 15

Section 167(2) — Compulsory bail — Indefeasible right — Neither Supreme Court in its order
nor the restrictions imposed during the lockdown announced by the Government shall
operate as any restriction on the rights of an accused regarding his indefeasible right to get
a default bail.

T 167(2) - ¥URT 167(2) - AfATrd FATAT - HFT HAVFR - 7 & ITTAA FATITAT JIA JSYA
# 4T 167(2) §.9.9. & efar fafed srafy 1 smeorRa w341 srayiRa & awargn o € IR
g 3gERa arowEsEa & R AT F1§ arFR @rr aaw av gfady, FfvgEa &

UIT 167(2) & e FAT WIed 3@ & HAUFR W Fd ufaaa & w0 & oo g &)

16 16
Section 173(8) — Investigation during trial.

&1IT 173(8) - fagor & giarer sr=awor| 17 17



Section 190 - See Section 28(1) of the Pre-Conception and Pre-Natal Diagnostic
Techniques (Prohibition of Sex Selection) Act, 1994

g1 190 - 3@ wHuRor g AR ywaqd forqra awdls (frew age afaty) sfrfaaa, 1994 &

&I 28(1)1 18* 18

Sections 195 and 340 — Offences against lawful authority of public servants and offences
against public justice — Composite offences for some of which Section 195 CrPC is not
attracted — Procedure to be followed.

YT 195 TF 340 - NF Fawi & FAfUqol wifarsr vd atF #ara & fasqy oy - ¥770
oty foad £ & fIv g1 195 9.9, & yiaura wwET adl ard § - srvard s areh

gfwari
19 (i) 18
Section 197 — Sanction for prosecution — When material.
aIr 197 - Hf« AT F fov w&F - Fa wgeaqof g0 20* 21
Sections 227 and 228 - Framing of charges — Only on the basis of memorandum of
co-accused.
YT 227 TF 228 - 3T $) RAIFAT - F7 qF - AHYFT F A9A & IUR WY
21 21
Sections 372 and 377 — Maintainability — Appeal for enhancement of sentence by victim.
YIIT 372 UF 377 - NYONFAr - NfFa gaRT gusrd o # gafy #3a 2q rda|
22 22
Section 427 — (i) Direction to run the sentence concurrently may be passed by the Trial

Court, Appellate Court and the Revisional Court.
(ii) Purpose of imprisonment.

T 427 - (i) Fr=aRer sqrarary, AT FARTaT d qadeTor FAAET gusre T & gATd! aoda
& fadeo & awd &1

(ii) TUSTR A FHT 353 27| 23 23

Section 438 — Anticipatory bail — Where police authority has declared award or prepared

Farari Panchnama.

UIIr 438 - HAF FAET - o9 gfrw garr gIEFHR N fFI7 AT 8 YA UL TIAAT TR

fraT T gl 24+ 24

Vi



CRIMINAL TRIAL:
IS fRarRoT:
— Criminal trial — Duty of prosecution.
- arafrE faaer - affarsra w1 FdsT| 14 (iii) 12
— See appreciation of evidence.
- A€ W& FT AFTIHAI 33 33

(i) Criminal Trial — Appreciation of evidence — Related witness.
(iiy Benefit of doubt — If a wrong relief is given to one accused, does not mean that same
should be given to co-accused against whom clinching evidence has come on record.

(i) 3maTrfaraF AT - F1eT FT ATATFAT - GFagy qrafl|
(i) wag &1 187 - TG v FfFgFa FY Afeqel srqalw fear srar g0 ar gawr swd 37 7€ gufe

e -HHFT o7 Awey FfFd@ W gee qreg g g, 1 6 7@ A f&7n srar gifge)
25* (i) 25
EVIDENCE ACT, 1872
ared wfafeaaa, 1872
Section 3 — See Sections 302 and 304 of the Indian Penal Code, 1860.
YT 3 - ¥ HARATT gus HiEaT, 1860 T €T 302 TF 304| 34 36

Sections 45 and 73 — Expert evidence — Application filed by the defendant for comparison
of signature by handwriting expert was rejected by Trial Court on the ground that there is
no admitted document on record — The plaintiff had produced their own handwriting expert’s
opinion based upon the admitted signature — Effect.

YT 45 vd 73 - frdws grall - grad@ Awa @ graray #1 qaar #3d g vferardy gans
YEGT WA 0 IMYN W AIROr AT gaRr @iy fwar a1 i rffd@ w :1§ wdga
EEATAS A€ AT - I F TIF AT I @ TAFT gEATGT W YNNG gead@ fAdws v a7

IEIT Y - 9T 26* 26

Section 68 — See Order 41 Rules 23-A and 24 of the Civil Procedure Code, 1908 and
Sections 59, 63(b) and 68 of the Succession Act, 1925.

I 68 - & fufae afspar Efgdr, 1908 &1 MU 41 forgw 23-F T 24 dUT 3AURFR

FAATR, 1925 Y T 59, 63(W) TF 681 58 60

Sections 65 and 68 — (i) Secondary evidence — Where execution of will was not disputed
by the plaintiff and sufficient ground for leading of secondary evidence has been made out.

Vil



(i) Secondary evidence — Requirement to file application — A party to the l/is may choose to
file an application but if foundation of leading of secondary evidence is laid, application for
permission to lead secondary evidence is not necessary.

(iii) Proof of Will — At least one of the attesting witnesses is required to be examined to
prove attestation.

UIIT 65 TF 68 - (i) gRAATF |red - gl a¥Fa &1 fasurgar ardY garr Rarfea @@l ar 3k
gfadtas grey weqd $3&@ F v ggtead srare aarar T3r g0

(i) gfadra® FIeg - Aaga IEGd FIA HT ATTIFAT - T1g T FI§ U&7 WAGA T&T FIA &
A®HeT F1 997 FT FHaT godfha afy gfAATF qeg 9v7qd FIF F1 YR TYIRT FT Far
ST goad SRAATF WIeT 9Eqd FI@ F FqATT F AT 3rdgT wEga fFA7 F11 IrgeyF A
gl

(iii) THITT HT IATT - HAIATOTA HT FAMNONT FI3 & 4T 7 @ F7 & AJTATTF Frafl F7

qiY&Tor fRAT ATAT HTTLIF gl 27 26

Section 65-B — Admissibility of electronic record — objection with regard to mode of proof
cannot be raised at a later stage, however, where the document itself is not admissible,
then it has to be excluded though it might have been brought without any objection.

T 65-& - FAFSI{oih XHIE AT AETAT - TATOT & AfF & oy d 3r9fy geadadl 9vqa W
At 331§ AT FHdAY &) gTAITF, FAgl TATAST TId: FAAET goagl 3@ uafsta s 4T TIfgw

Fgafy 3@ FAY arafr & fyar forar arar a7 28* 29

Section 119 — (i) Dumb witness — The obligation of videography of the statement is
mandatory.

(ii) Effect of non-compliance — Fatal to the prosecution case.

TRT 119 - (i) AF Fral - Fyat Fr AT srfaard go

(i) AATITAA KT IHTT - HHISTT & AHS F AT g1dF 80 29* 30
GENERAL CLAUSES ACT, 1897
grerryor @us fafaaa, 1897

Section 6 — See Section 25 of the Juvenile Justice (Care and Protection of Children)
Act, 2015

1T 6 - W TR =17 (Frast F S@IT 3R FIaToT) I™ATorgar, 2015 F 4T 251
39 40

Vil



HINDU ADOPTIONS AND MAINTENANCE ACT, 1956
feg ga® va sRor-uryor sfafag#, 1956
Section 20(3) — See section 125 of the Criminal Procedure Code, 1973.
&I 20(3) - 2@ gUus UiHIT Figdr, 1973 &Y 4II1 125] 13* 11
HINDU SUCCESSION ACT, 1956
feeg saufas afafaga, 1956
— Joint Property — alienation by co-sharer.
- FgFa F9fT - wE A wurd g@RT H AT 30* 30

Section 6 — Devolution of interest in coparcenary property — Right of a daughter.

U1 6 - WeaIRH wrafa & fa w1 #73raraa - gt w1 H4fAFT 31* 30
INDIAN PENAL CODE, 1860
T gus wigdr, 1860
Sections 120B and 420 — Charge u/s 420 IPC — It is not an isolated offence.
T 120W UF 420 - AT gus Figar & 417 420 & Fadd NI - Ig TH THIHT HIIUT
gl g1 32 32
Sections 149 and 302 — See appreciation of evidence.
YT 149 UF 302 - & AI&T FT AFTHA| 33 33

Sections 192, 193, 463 and 464 — Fabricating false evidence and making false document —
Constitution of — Explained.

YT 192, 193, 463 TT 464 - fHLAT e AT AR AT SEART THAT - ST - HAATAT
g 19 (ii) 18

Sections 302 and 304 — (i) Murder — Single injury.
(ii) Motive; absence of — Effect

T 302 TF 304 - (i) §cAT - Thel ATE|

(i) B HT HAAT - IHTE| 34 36

Sections 302 and 304 Part-Il — (i) Murder or culpable homicide not amounting to murder. —
Single assault on head with lathi.
(ii) Lathi — Nature of — Discussed.

T 302 TF 304 HIA-EY - (i) AT AYAT JTWITAF ATAT IT AT §c4T ALY g0- AT & AT W
THd TEITI

(i) arrdY Y wFfer - qTEAT FY 7| 35* 37



Sections 304 Part — Il and 304-A — Death by negligent act or culpable homicide not
amounting to murder — Where accused was playing with fire.

HIITT 304 AT - &Y TF 304-F - IFAAGOF w14 FFRT A AT gAT F FIfe & & 3w qrer ¥QIY
HIAT ay - STgl FHFT 3mr @ @ 87 97 36* 38
Sections 366-A and 506 — Criminal intimidation; ingredients of — Explained.
IIIT 366-T U 506 - 3TIIAF FAHNTIT & 3MTTH dcqd - sIIEIT A M|
14 (v) 12
Sections 406, 409 and 420 — See Section 154 of the Criminal Procedure Code, 1973.
TTIT 406, 409 TT 420 - ¥ gug yiHAT FIEAT, 1973 FY &IIT 1541

37 38
Sections 392 and 397 r/w/s 34 — See Section 427 of the Criminal Procedure Code, 1973.

RIT 392 U9 397 HeUTSd R 34 - 2@ U8 WihaT Gfadr, 1973 &Y 4RT 4271
23 23
INSOLVENCY AND BANKRUPTCY CODE, 2016

fEardT va e reTAAT wiedr, 2016

Sections 7 and 238A (as amendment by Second Amendment Act 26 of 2018) — See
Section 18, Articles 62 and 137 of the Limitation Act, 1963.

YIIT 7 U9 238F (2018 & gfadty wenua afrfarasr 26 gamr gur wafda) - a9 afdlar
Ffafras, 1963 &Y 4T 18, HA=HE 62 TF 137| 38 39
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015
fRaNT =a17 (FraH) Y @I 3R wIaron) rfafaraw, 2015

Section 25 — Non-obstante clause — Interpretation of.

1T 25 - gafafy @ug &1 fard a1 39 40
LAND REVENUE CODE, 1959 (M.P.)
${-TsTET wigdr, 1959 (A.9.)

Sections 185 and 190 — Bhumiswami rights — Occupancy tenant in Mahakoshal region.
(ii) Limitation — To assail order without jurisdiction.

HIIIT 185 TF 190 - (i) HFAFIHY FAFT - AFTFlUT &7 A #Alwd FuF)

(ii) afedYar - atarfasr fada srdar 1 gatd foe s e 40 42



LIMITATION ACT, 1963
afvdrar srfafaas, 1963
Article 65 — Plea of title and adverse possession.
F=BE 65 - Faca AR wfaga Fs3 1 srfdrarsn 41 43

Article 67 — Suit for possession from the tenant after determination of the lease, falls
within Article 67 of the Limitation Act.

FATBE 67 - FFIFER & 9 FT vITWIT §Y I F TeAdwes & fav arg aivdar sfeforas

& Faedg 67 #1 aiXfr & amar go 2 (iii) 2

Section 18, Articles 62 and 137 — (i) Limitation to file Application u/s 7 of the Insolvency
and Bankruptcy Code, 2016

(i) Extension or enlargement of the period of limitation - Facts are required to be pleaded
and proved.

I 18, HATBE 62 €T 137 -(i) faarar Ak avus srarwar wigar, 2016 & aRr 7 &F FHadq
AT IF¥Id I T FAIEY]

(i) ofcEYar srafr # frearT sraar gefer - aeat &) afraaforg v @i fFar Sr&T smaeas g0

38 39
Section 65 — See Sections 58 and 60 of the Transfer of Property Act, 1882.

T 65 - 3® WOy Favor yfrfagar, 1882 Y 4TI 58 TF 601 59 62
MOTOR VEHICLES ACT, 1988
AT g1 rfafaaa, 1988
Section 50 — Transfer of hypothecated vehicle — When become complete.
1T 50 - FAaNTT qIET FT FAIT - F LOf graT &0 42 44

Section 147(1) — Fitness certificate — Vehicle driven without fitness certificate — Insurance
company should be exonerated from its liability — Principle of “Pay and recover” should be
applied.

g1 147(1) - 3% grad A gl &1 IATO 97 (Rreada aféfrae) - arga S+ grad # gl & TATOT

7 (fpeaw aféfrade) & faar garar w37 - fiAT F94 F 398 qfca @ senFa fFar srar

qIfeT - “gwara # AR g’ w1 Rguia anr Bear srar @it
43* 45
Section 149(2)(a)(ii) — Liability of owner — Driver has a fake or invalid driving licence.

TIT 149(2)(F)(ii) - TATHT FT SIAT - ITAF F IIF BT IT HTE HA AT FT g¥TI

44 45

Xl



Section 163-A — Negligence — Claim u/s 163-A — Negligence or default of the owner need
not to be pleaded or established.

1IT 163-F - ITET - 91T 163-F & HdId &rar - TGTAT HY 3TEIT AT 1Y T A TTT FI4 IT 38

T FT A mTgHAT ALY 70 45 46

Section 166 — Consortium — Extent.

41T 166 - WIgad - FrFarvi 46 a7

Section 166 — Contributory negligence — Appreciation of.

TTIT 166 - FYIAGTAT IT&IT FT ATTTFA 47 48

Section 166 — Compensation — Permanent total disability — (i) Loss of future prospects —
Whether compensation can be awarded under the head of loss of future prospects in cases
of permanent disability?

(ii) Loss of future prospects — Deduction towards personal expenses.

(iii) Award of expenses for caregiver.
(iv) Loss of amenities and loss of expectation of life.

T 166 - TfaFy - Tyt qof fer:awaar - (i) swfasy i Forgarat & gifwr - Far Fard
for:erFaar & aArAAt # wfasy F FH@arst # grfa & N A gfaw foar a1 awar g0

(i) srfasT & Farraarsn 7 gifer - egfFaaa gat #1 wetah

(iii) SEHTT HIA qTa cFfFT & e @S fgarar JAr=A7|

(iv) giremst #r grfar sk Srae Ay srdarr & grfer) 48 49

Sections 166 and 168 — (i) Compensation — Death cases — Loss of consortium and loss of
love and affection.
(ii) Loss of consortium — Whether loss of consortium refers only to spousal consortium?

T 166 TF 168 - (i) Tfa®HT - Acq & ATAA - Frgad 1 gifer vd 97 T Taig A g1fen
(i) |rgad & gifer - #9471 Wrggd Y grfer ATy gfa/gcAt F aggd F ggfHa syatse

49 51
Section 173 — Pay and Recover — When insurance company is absolved of its liability
because of breach of policy.

ORI 173 - A I 3R g - 99 qrofAd@) #1 aat & sedga & FRT AT FIAT FT w9

gIfyeal @ AFa T Zar 47 8| 50 53

X



N.D.P.S. ACT, 1985
Fa19% 39 v A:qaTd) uerd wfarfaad, 1985

Section 20 - Seizure of contraband — Non-recovery of vehicle and failure to establish

ownership of vehicle — Effect.
a1Ir 20 - wfafgy Fraat Y sea) - argaT # A T A1 3R T F FAIfHCT FY TUIRA
FIA A fawadar - g9E| 51 (iii) 54

POWERS OF ATTORNEY ACT, 1882

AEAATAT Ifafaaa, 1882

Section 1A — See Order 3 Rule 1 of the Civil Procedure Code, 1908.

g 1% - W Tufae afrgr wigdar, 1908 &1 awder 3 fagaw 1] 4 5
PRE-CONCEPTION AND PRE-NATAL DIAGNOSTIC TECHNIQUES
(PROHIBITION OF SEX SELECTION) ACT, 1994

aeteryor g 3k ywaqd fagra awdls (foor aaer ufade) sfafran, 1994

Section 28(1) — Cognizance of offence — Unless the complaint is signed and presented by

the officer authorized or appropriate authority, the Court cannot take cognizance.

1T 28(1) - YUY FT HAM - 59 I FAAT srgar wifrF T HfaFRy garr graet & aivarg
e d AT FFAT SITaT FArATa T ¥R afarg W AT A F FHAT 0
18* 18
PREVENTION OF CORRUPTION ACT, 1988
aseraR fararyor srfafaraa, 1988
Section 13(1)(d) — See Sections 7 and 13 of the Prevention of Corruption (Amendment)

Act, 2018.
1T 13(1)(9) - @ srsera faaror (@eys) sfafags, 2018 T 41UT 7 va 13]

52 56
Sections 13(1)(d), (2) and 19 — Sanction for prosecution — Where investigation has been
completed and charge sheet has been filed.

gIIe 13(1)(°), (2) T 19 - ¥WAea & v Fdmfa - q@ sedvor gof g w91 @ ik

FfFQYTGT gEIT FHAT ST LFT BN 20* 21

Xl



PREVENTION OF CORRUPTION (AMENDMENT) ACT, 2018
e fager (weanaa) sfafagd, 2018

Sections 7 and 13 — Operation — Purely prospective and not retrospective.

YIIT 7 TF 13 - ¥ado - Agu 7 & diysyaaft § a & sgaaad 52 56
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EDITORIAL

Esteemed Readers,

Despite 2020 being a terrible year, it turned us into a better person. It taught us
how to fight when we are threatened even by the course of nature, our strength and
opportunities and how to stand in times of crises. We applied new methods of learning,
adopted technology we thought were difficult to adapt. In contrast to the grimness of
last year, let us hope this year brings a healthier time.

The Academy started this year with the patronage of Hon’ble the
Chief Justice Shri Mohammad Rafiq. Soon after taking over charge, His Lordship was
very keen to give new identity to the Academy and work in this direction began
swiftly. The Governing Council of Madhya Pradesh State Judicial Academy was thus,
constituted with Hon’ble the Chief Justice being the Patron. We are sure, the Academy
will touch new heights in the path that lies ahead.

In its pedantic intensification, the Academy is now equipped with the new
“Scheme for Judicial Education and Training” which became effective from the first
day of 2021. It is a very distinctive and comprehensive Scheme and may set a new
benchmark for other State Judicial Academies of the country as well. The “Scheme for
Self-Appraisal, Impact Assessment and Performance Evaluation” also became effective
from 2021 itself which makes the Induction Training and Orientation Training more
objective and purposeful. These Schemes will bring a change in the mode of imparting
judicial education which will encompass the whole training process of Field as well as
Institutional Trainings.

The concept of judicial education and training, if introduced in its nascent stage of
legal education, will certainly make a difference. The Academy has created an
opportunity for law students to associate themselves with the Judicial Education and
Training system while pursuing LL.B courses. Thus, in order to give the law students
exposure to engage in the activities of this institution, for the first time, we came up
with “Scheme for Internship of Law Students” in our Academy.

Tapping into the greatest potential that Information Technology can offer, the
conduction of training course through online modes of communication has now become a
permanent feature of the Academy. Carrying this feature in the new year and beyond, the
same is reflecting in our Annual Academic Calendar for the year 2021. It contains 66
educational and training courses and programmes for the judges of the district judiciary

as well as other stakeholders of the justice dispensation system out of which half of the



programmes are to be conducted online. After almost a year of being confined to the
small screen of computer and rigorously following all safety protocols and measures,
the Academy conducted a very important event with physical attendance; “Colloquium
for the District & Sessions Judges” on 6" and 7" February of this year. Hon’ble the
Chief Justice graced the programme and deeply interacted with the participant District
& Sessions Judges to get their perspective towards the issues faced by them in their
district as well as allowing them to share their experiences that made the Colloquium
successful.

Besides, in the months of January and February, the Academy conducted
Foundation Course, Advance Course and Refresher Courses for District Judges (Entry
Level), Workshops on — Motor Accident Claim Cases for Judges dealing with Motor
Accident Claim Cases and Key issues relating to cases of Dishonour of Cheque under
the Negotiable Instruments Act, 1881 for Judges dealing with these cases. Another
programme was “Interactive Sessions on Identified Legal Issues” for Judges of all
cadre which was one of the highlights of the educational programmes. Training
programmes for creating Master Trainers amongst Advocates under e-Courts Project,
Supreme Court were also conducted online by the Academy.

A new Software of this bi-monthly is developed by the Academy which was
launched by Hon’ble the Chief Justice on 21" January, 2021. All the articles and head
notes of around 10,000 cases right from the origin of the Journal has been included in
the database. Considering the world is currently moving towards an internet-first
method of information consumption, we expect this software to bridge the gap between
a pious learner and the diverse information available at our humble behest.

The JOTI Journal has always been a collaborative effort not just between the
editor and the writers but also this institution and your valuable feedback. Thus, we
can continue sailing on this voyage of improvement with your response.

Lastly, despite the tough times, we held onto optimism and hope during this
period which helped us sail through the difficult phase last year and this is something
that will continue to help us navigate through these uncertain times, they become our
anchor that ground us to reality and assure us that when everything goes wrong, there

will always be a light at the end of this dark tunnel that will make everything right.

Ramkumar Choubey
Director



WELCOME TO HON'BLE THE CHIEF JUSTICE
SHRI MOHAMMAD RAFIQ

Hon'ble Shri Justice Mohammad Rafiq has been
appointed as the Chief Justice of High Court of Madhya
Pradesh.

His Lordship was born on 25" May, 1960 at
Sujangarh, District Churu (Rajasthan). After obtaining
degrees of B.Com. LL.B and M.Com, His Lordship
enrolled as an Advocate on 8" July, 1984.

His Lordship practised in Rajasthan High Court in
all branches of law. His Lordship worked as Assistant
Government Advocate for the State of Rajasthan from 15" July, 1986 to
21"December, 1987 and Deputy Government Advocate from
22" December, 1987 to 29" June, 1990. His Lordship appeared for the State
of Rajasthan from 1993 to 1998 and also represented the Union of India as
Standing Counsel from 1992 to 2001. His Lordship also represented the
Indian Railways, Rajasthan State Pollution Control Board, Rajasthan Board
of Muslim Wakfs, Jaipur Development Authority, Rajasthan Housing Board
and Jaipur Municipal Corporation before the Rajasthan High Court.

His Lordship was appointed as Additional Advocate General for the
State of Rajasthan on 7" January, 1999 and worked as such till his Lordship's
elevation. His Lordship was appointed as Judge of the Rajasthan High Court
on 15" May, 2006. His Lordship also worked as Acting Chief Justice of
Rajasthan High Court twice; from 7" April, 2019 to 4" May, 2019 and from
23" September, 2019 to 5" October, 2019. His Lordship was also the
Executive Chairman of the Rajasthan State Legal Services Authority and the
Administrative Judge of the Rajasthan High Court prior to appointment as
the Chief Justice. His Lordship was the Chief Justice of the High Court of
Meghalaya from 13" November, 2019 to 26" April, 2020 and was Chief
Justice of Orissa High Court from 27" April, 2020 to 2™ January, 2021.

On appointment as 26" Chief Justice of Madhya Pradesh High Court,
His Lordship was administered oath of office at Raj Bhavan, Bhopal by the
Governor of Madhya Pradesh on 3* January, 2021. His Lordship was
accorded welcome ovation on 4" January, 2021 in the Conference Hall of
South Block of the High Court of Madhya Pradesh, Jabalpur.

We on behalf of JOTI Journal wish His Lordship a very happy and
successful tenure.




TRANSFER OF HON'BLE SHRI JUSTICE SANJAY YADAV
TO ALLAHABAD HIGH COURT

Hon'ble Shri Justice Sanjay Yadav, who occupied
the august office of the Judge of the High Court of
Madhya Pradesh for approximately thirteen years, has
been transferred to High Court of Allahabad as Judge.

His Lordship was born on 26" June, 1959. His
Lordship enrolled as an Advocate on 25" August,1986.
His Lordship practised on Civil, Revenue and
Constitutional sides in the High Court of Madhya
Pradesh at Jabalpur. His Lordship was appointed as Deputy Advocate
General of Madhya Pradesh.

His Lordship was appointed as an Additional Judge of the High Court of
Madhya Pradesh on 2™ March, 2007 and as Permanent Judge on
15"January, 2010. His Lordship was appointed as Acting Chief Justice of the
High Court of Madhya Pradesh from 6" October, 2019 to 2™ November,
2019 and again from 30" September to 2™ January, 2021.

During tenure in the High Court of Madhya Pradesh, His Lordship
rendered invaluable services as Acting Chief Justice, Judge, Chairman/
Judge In-charge Judicial Education, Executive Chairman, Madhya Pradesh
State Legal Services Authority and also Member of various Administrative
Committees of the High Court.

His Lordship has been a constant source of inspiration for the Judges of
Madhya Pradesh. His Lordship took keen interest in the academic activities
of the Academy and provided wholesome motivation, support and guidance
for diversitying the academic activities of the Academy. The Academy is
deeply indebted for His Lordship's kind support and benevolent guidance.

His Lordship was accorded farewell ovation on 6" January, 2021 at the
High Court of Madhya Pradesh, Jabalpur.

We on behalf of JOTI Journal, wish His Lordship a very happy and

successful tenure at Allahabad.
®



TRANSFER OF HON'BLE SHRI JUSTICE
SATISH CHANDRA SHARMA TO KARNATAKA HIGH COURT

Hon'ble Shri Justice Satish Chandra Sharma, Judge
of the High Court of Madhya Pradesh has been
transferred to the High Court of Karnataka as Judge.

His Lordship was born on 30" November, 1961. His
Lordship passed Bachelor of Science in the year 1981
with distinction in three subjects. His Lordship obtained
Bachelor of Law in the year 1984 securing first position
and three Gold Medals. His Lordship was also awarded
National Merit Scholarship for Post Graduate studies. His Lordship was
enrolled as an Advocate on 1™ September, 1984. His Lordship was appointed
as Additional Central Government Counsel on 28" May, 1993 and as Senior
Panel Counsel by Government of India on 28" June, 2004. His Lordship was
designated as Senior Advocate by the High Court of Madhya Pradesh in
2003. His Lordship has specialization in Civil and Constitutional Law
including service matters.

His Lordship was Standing Counsel for High Court of Madhya
Pradesh, Lokayukta Organization, Central Burcau of Investigation, M.P.
Financial Corporation, Indian Oil Corporation, Rani Durgawati
Vishwavidyalaya, Jabalpur, Khadi Gramodyog Commission, Regional
Provident Fund Commissioner, M.P. and other reputed Government/Private
Undertakings. His Lordship was also appointed as Special Counsel for State
of Madhya Pradesh for defending cases before Debts Recovery Tribunal and
for M.P. State Electricity Board and Municipal Corporation, Jabalpur. His
Lordship appeared for M.P. Audyogik Vikas Nigam Limited, Bhopal
besides a large number of Public Sector Undertakings.

His Lordship was appointed as Additional Judge of High Court of
Madhya Pradesh on 18" January, 2008 and permanent Judge on 15" January,
2010 and worked as such till His Lordship's transfer as Judge of Karnataka
High Court on 4" January, 2021.

During His Lordship's tenure in the High Court of Madhya Pradesh,
rendered valuable services as Judge, Administrative Judge and Member of
various Administrative Committees of the High Court.

We on behalf of JOTI Journal wish His Lordship a very happy and

successful tenure at Karnataka.
°



HON'BLE SHRI JUSTICE SUNIL KUMAR AWASTHI
DEMITS OFFICE

Hon'ble Shri Justice Sunil Kumar Awasthi demitted
office on His Lordship's appointment as President of
Industrial Court.

His Lordship was born on 4" June, 1959 at Jashpur
Nagar, District Raigarh, Chattisgarh. His Lordship after
obtaining B.Com. from Jabalpur University in the year
1979 and LL.B.degree from Sagar University in the year
1982 with third position in the University, joined M.P.
State Judicial Services on 15" October, 1985 as Civil Judge Class Il and
promoted to Higher Judicial Services on 9" June, 1997. His Lordship was
granted Selection Grade Scale on 16" September, 2004 and thereafter,
Super Time Sale on 15" January, 2013.

His Lordship worked in different capacities in Jabalpur, Mandla,
Kavardha, Khandwa, Itarsi, Betul, Barwaha, Narsinghpr, Indore, Rewa and
Dhar. His Lordship also served as President, Consumer Forum, Gwalior and
District & Sessions Judge, Bhind and District Judge (Vig.), High Court of
Madhya Pradesh, Jabalpur.

His Lordship was appointed as Additional Judge of High Court
of Madhya Pradesh on 13" October, 2016 and Permanent Judge on
17" March, 2018 and worked as such till His Lordship's resignation on
2" January, 2021.

During His Lordship's tenure in the High Court of Madhya Pradesh,
rendered valuable services as Judge and Member of various Administrative
Committees of the High Court.

We on behalf of JOTI Journal wish His Lordship a very happy,

healthy and prosperous life.
L]



GLIMPSES OF THE 72" REPUBLIC DAY CELEBRATION
AT MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

- L

Hon'ble Shri Justice Mohammad Rafiq, Chief Justice, High Court of
Madhya Pradesh unfurling the National Flag and receiving Guard of Honour



.

Release of JOTI Journal Software by Hon'ble the Chief Justice,
High Court of Madhya Pradesh
(21.01.2021)



GLIMPSES OF COLLOQUIUM FOR THE
DISTRICT & SESSIONS JUDGES
(06.02.2021 & 07.02.2021)

Hon'ble Shri Justice Mohammad Rafiq, Chief Justice, High Court of Madhya Pradesh,
addressing the Inaugural Session of the programme



GLIMPSES OF COLLOQUIUM FOR THE
DISTRICT & SESSIONS JUDGES
(06.02.2021 & 07.02.2021)

Hon'ble Shri Justice Sujoy Paul, Hon'ble Shri Justice Atul Sreedharan and
Hon'ble Shri Justice J.P. Gupta addressing the participants
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GLIMPSES OF EDUCATIONAL PROGRAMMES
CONDUCTED ONLINE

s
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Workshop on — Motor Accident Claim Cases
(23.01.2021)
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Induction Training Course for Civil Judges (Entry Level) of 2020 Batch
(15.02.2021 to 12.03.2021)




GLIMPSES OF EDUCATIONAL PROGRAMMES
CONDUCTED ONLINE

Interactive Session on — Identified Legal Issues
(20.02.2021)

TOT Programme (Phase Il) for Master Trainers (J udicial Officers) B
(22. 02 2021)

Interactive Session on — Key issues relating to cases of
Dishonour of Cheque under the Negotiable Instruments Act, 1881
(27.02.2021)
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PART - |

JUST COMPENSATION: DUTY OF TRIBUNAL

Dhirendra Singh
Faculty (Sr.), MPSJA
The question of payment of compensation in respect of motor accidents has

assumed great importance for public as well as for courts. The Indian Parliament,
being conscious of the magnitude of the plight of the victims of the accidents, have
introduced several beneficial provisions to protect the interest of the claimants and
to enable them to claim compensation from the owner or the insurance company in
connection with the accident.

The right of the victim of a road accident to claim compensation is a statutory
one. He is a victim of an unforeseen situation. He would not ordinarily have a hand
in it. The negligence on the part of the victim may, however, be contributory. He
has suffered owing to the wrongdoing of others. An accident may ruin an entire
family. It may take away the only earning member. An accident may result in the
loss of her only son to a mother. An accident may take place for variety of reasons.
The driver of a vehicle may not have a hand in it. He may not be found to be
negligent in a given case. Other factors such as unforeseen situation, negligence of
the victim, bad road or the action or inaction of any other person may lead to an
accident.

The Motor Accident Claims Tribunals constituted u/s 165 of the Motor Vehicles
Act, 1988 (in short the M.V. Act) make award in favour of claimant as the case may
be and section 168 of the M.V. Act describes the nature of award and provides that:

Award of the Claims Tribunal.— On receipt of an application for
compensation made under section 166, the Claims Tribunal
shall, after giving notice of the application to the insurer and
after giving the parties (including the insurer) an opportunity of
being heard, hold an inquiry into the claim or, as the case may
be, each of the claims and, subject to the provisions of section
162 may make an award determining the amount of
compensation which appears to it to be just and specifying the
person or persons to whom compensation shall be paid and in
making the award the Claims Tribunal shall specify the amount
which shall be paid by the insurer or owner or driver of the
vehicle involved in the accident or by all or any of them, as the
case may be;
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It has been held in General Manager, Kerala State Road Transport Corporation v.
Susamma Thomas, (1994) 2 SCC 176 that the tribunal has to determine a fair amount
of compensation awardable to the victim of an accident which must be
proportionate to the injury caused.

It has been held in Sarla Verma & ors. v. Delhi Transport Corporation & anr.,
2009 ACJ 1298 (SC) that compensation awarded does not become ‘just
compensation’ merely because the Tribunal considers it to be just. Just
compensation is adequate compensation which is fair and equitable, on the facts
and circumstances of the case, to make good the loss suffered as a result of the
wrong, as far as money can do so, by applying the well settled principles relating to
award of compensation. It is not intended to be a bonanza, largesse or source of profit.
Assessment of compensation though involving certain hypothetical considerations, should
nevertheless be objective. Justice and justness emanate from equality in treatment, consistency
and thoroughness in adjudication, and fairness and uniformity in the decision making process
and the decisions. While it may not be possible to have mathematical precision or identical
awards, in assessing compensation, same or similar facts should lead to awards in the same
range. When the factors/inputs are the same, and the formulae/legal principles are the same,
consistency and uniformity, and not divergence and freakiness, should be the result
of adjudication to arrive at just compensation.

In the case of National Insurance Company Ltd. v. Pranay Sethi and ors., (2017)
16 SCC 680, the Constitution Bench held that the determination of income while
computing compensation has to include future prospects so that the method will
come within the ambit and sweep of just compensation as postulated u/s 168 of the
Act and the Constitution Bench also fixed the slab for computing the future
prospects in this case.

In Pranay Sethi (supra), it was also held that section 168 of the Act deals with
the concept of “just compensation” and the same has to be determined on the
foundation of fairness, reasonableness and equitability on acceptable legal
standard because such determination can never be in arithmetical exactitude. It
can never be perfect. The aim is to achieve an acceptable degree of proximity to
arithmetical precision on the basis of material brought on record in an individual
case. The conception of “just compensation” has to be viewed through the prism of
fairness, reasonableness and non-violation of the principle of equitability. In a
case of death, the legal heirs of the claimants cannot expect a windfall.
Simultaneously, the compensation granted cannot be an apology for
compensation. It cannot be a pittance. Though the discretion vested in the tribunal
is quite wide, yet it is obligatory on the part of the tribunal to be guided by the
expression “just compensation”. The determination has to be on the foundation
of evidence brought on record as regards the age and income of the deceased
and thereafter the apposite multiplier to be applied. The tribunal and the Courts
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have to bear in mind that the basic principle lies in pragmatic computation which is
in proximity to reality. It is a well accepted norm that money cannot substitute a life
lost but an effort has to be made for grant of just compensation having uniformity of
approach. There has to be a balance between the two extremes, that is, a windfall
and the pittance, a bonanza and the modicum. In such an adjudication, the duty of
the tribunal and the Courts is difficult and hence, an endeavour has been made by
this Court for standardization which in its ambit includes addition of future
prospects on the proven income at present. As far as future prospects are
concerned, there has been standardization keeping in view the principle of
certainty, stability and consistency.

After the case of Pranay Sethi (supra), a doubt arose that future prospects
cannot be awarded in a case where income has been calculated on the principle of notional
income/guesswork but the above doubt has been cleared by the Apex Court in the case of
Hemraj v. Oriental Insurance Company Ltd., (2018) 15 SCC 654 and it was held that there cannot be
distinction where there is positive evidence of income and where minimum income is determined
on guesswork in the facts and circumstances of a case. In a recent judgment of the Apex Court
in Kirti and anr. v. Oriental Insurance Company Ltd., 2021 SCC Online SC 3 it has been laid down
that granting of future prospect on the notional income also is the component of just
compensation. Hence, it is clear that future prospect which is a component of just
compensation, must be awarded in case of notional income also.

It was further held in the case of Pranay Sethi (supra) that in a death case,
compensation should be awarded under the head of loss of consortium also. In
Magma General Insurance Company Ltd. v. Nanuram alias Chuhru Ram & ors, 2018
ACJ 2782, the Apex Court was of the view that in legal parlance, consortium is the
compendious term which encompasses spousal consortium, parental consortium
and filial consortium and the amount of compensation to be awarded as consortium
will be governed by the principles of awarding compensation under loss of
consortium as laid down in Pranay Sethi (supra) i.e. ~ 40,000 each (which should be
increased by 10 percent after every three years from the date of judgment i.e.
31.10.2017).

The above view was endorsed by a Three-Judge Bench of the Apex Court in
the case of United India Insurance Company Ltd. v. Satinder Kaur @ Satwinder Kaur &
ors., 2020 ACJ 2131 wherein it has been laid down that every tribunal should award
compensation for loss of consortium which is a legitimate conventional head. So
now it is established that this conventional head has also become an integral part
of just compensation.

Sometimes the Tribunals hesitate to award compensation exceeding the
claimed amount. The Apex Court in the case of Ramla and ors. v. National Insurance
Company Ltd. & ors., 2019 ACJ 559, clarifying this fact held that a tribunal

15



can award compensation exceeding the claimed amount because the tribunals are
duty bound to award just compensation.

In the case of Ibrahim v. Raju and ors., (2011) 10 SCC 634, the Apex Court laid
down that there is no restriction that under the Motor Vehicles Act, the tribunal
cannot award compensation amount exceeding the claimed amount as the tribunal
is duty bound to award just compensation which is reasonable on the basis of
evidence produced on record and tribunal should adopt a proactive approach to
award just compensation to the victims/their legal representatives.

Similar view was held in a recent judgment of Kajal v. Jagdish Chandra, AIR
2020 SC 776 wherein the Apex Court again laid down that it is well settled law that
in Motor Accident Claim Petitions, the tribunal must award just compensation.

Thus, the Tribunals are duty bound to award not only compensation but just
compensation and tribunal must adopt pro active approach to award just
compensation based on evidence to the victims/their legal representatives.

“The rights which the citizens cherish deeply, are fundamental — it is not
the restrictions that are fundamental.”

— S. Ravindra Bhat, J.

in Sushila Aggarwal v. State (NCT of Delhi), (2020) 5 SCC 1, para 86
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CONNOTATION OF “FORMAL ARREST” AND “CUSTODY”

Jayant Sharma
Faculty (Jr.), MPSJA
Personal liberty is one of the cherished objects of the Indian Constitution and

the deprivation of the same can only be in accordance with the procedure
established by law and in conformity with the provisions thereof, as stipulated in
Article 21 of the Constitution of India. Article 22 (2) of the Constitution mandates
that every person who is arrested and detained in custody shall be produced before
the nearest Magistrate within a period of 24 hours of such arrest excluding the time
necessary for journey from the place of arrest to the Court of the Magistrate and no
such person shall be detained in custody beyond the said period without the
authority of a Magistrate. Similar provision is found in Section 57 of the Code of
Criminal Procedure, 1973 (in short - “CrPC”), which mandates that no police officer
shall detain in custody a person arrested without warrant for a longer period than
under all the circumstances of the case is reasonable, and such period shall not, in
the absence of a special order of a Magistrate u/s 167 CrPC, exceed twenty four
hours exclusive of the time necessary for the journey from the place of arrest to the
Magistrate’s Court. These two provisions came up for consideration on several
occasions before Hon’ble the Supreme Court, as well as various High Courts and
the Courts have held that without the authorisation of a Magistrate, no arrestee
shall be detained in custody of the police beyond 24 hours from the time of arrest
excluding the time taken for journey from the place of arrest to the Court.

Whether the terms “arrest” and “custody” are synonymous?

In Roshan Beevi & ors. v. Joint Secretary to the Government of Tamil Nadu, Public
Department (Law and Order) and ors., 1983 MLW (Cri) 289, the Full Bench of Madras
High Court took the view that custody and arrest are not synonymous terms. The
Bench further held that though custody may amount to arrest in certain
circumstances, but not under all circumstances. While confirming the stand taken in
Roshan Beevi’s case (supra), Hon'ble the Supreme Court in Directorate of
Enforcement v. Deepak Mahajan and anr., (1994) 3 SCC 440 held that in every arrest,
there is custody but not vice versa and that both the words ‘custody’ and ‘arrest’
are not synonymous terms, though ‘custody’ may amount to an arrest in certain
circumstances but not under all circumstances. A perusal of the above proposition
of law would make it clear that in every arrest there is custody and not vice versa.
When a person gets into the custody of the Court for the purpose of
exercising the powers by the Magistrate under Section 167 (1) CrPC?

Hon’ble Supreme Court in Niranjan Singh & anr. v. Prabhakar Rajaram Kharote
& ors., (1980) 2 SCC 559 has held that a person can be in custody not merely when
the police arrests him, produces him before a Magistrate and gets
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a remand to judicial or other custody. He can be stated to be in judicial custody
when he surrenders before the Court and submits to its directions. After
considering Roshan Beevi’s case (supra) and Niranjan Singh’s case (supra), Hon’ble
the Supreme Court in State of Haryana & ors. v. Dinesh Kumar, (2008) 3 SCC 222 held
that unless a person accused of an offence is in custody, he cannot move the court
for bail.

From the above judgments, we can easily understand that for a Magistrate to
exercise his power u/s 167 (1) CrPC, the pre-requisite condition is that the accused
must be in the custody of the Court and such custody may be had either by arrest
by a competent officer and production before the Magistrate or on the surrender of
the accused on his own volition before the learned Magistrate or on his appearance
in pursuance of any process. Under these circumstances, the accused will be in the
custody of the Court, and therefore, the Magistrate will be competent to pass
further orders of detention, either in judicial custody or in police custody.

What if the accused is already in judicial custody in connection with some
other case?

If an accused already is in judicial custody in connection with some other case,
when the Investigating Officer wants to arrest him in connection with a different
case, some confusion may surface regarding the mode of arrest because as
provided in Section 46 (1) CrPC by effecting arrest in prison, the Police Officer
cannot take him into custody at all, because the detention of such accused in
judicial custody has already been authorized by the Magistrate in connection with
some other case. Therefore, without the authority of the Magistrate, it is not
possible in law for the police officer to remove the accused after effecting arrest in
prison either to the Jurisdictional Magistrate or to the nearest Magistrate for the
purpose of remand. It is only to meet such exigency, Hon’ble the Supreme Court in
C.B.1., Special Investigation Cell-1 v. Anupam J. Kulkarni, (1992) 3 SCC 141 developed
a concept known as formal arrest.

In a case where the police officer deems it necessary to arrest when the
accused is already in judicial custody in connection with a different case, there
are two modes available for him to adopt. The first one is that, instead of
effecting formal arrest, he can very well make an application before the
Jurisdictional Magistrate seeking a production warrant for the production of the
accused from prison. If the conditions required u/s 267 CrPC, are satisfied, the
Magistrate shall issue a production warrant for the production of the accused in
Court. When the accused is so produced before the Court, in pursuance of the
production warrant, the police officer will be at liberty to make a request for
remanding the accused, either to police custody or judicial custody, as provided
in Section 167(1) CrPC. At that time, the Magistrate shall consider the request
of the police, peruse the case diary and the representation of the accused and
then, pass an appropriate order, either remanding the accused or declining to

18



remand the accused. The other mode, which the police officer may adopt, is to
effect a formal arrest in prison, as stated in Anupam J. Kulkarni’s case (supra) and
thereafter, to make a request to the Jurisdictional Magistrate for issuance of production warrant
for the production of the accused. When the accused is so produced before the Magistrate, the
police officer will be entitled to make a request for the remand of the accused, either in judicial
custody or in police custody.

It is only after the said judgment in Anupam J. Kulkarni’s case (supra), the
concept of ‘formal arrest in prison while the accused is already in prison in
connection with some other case’ came into being and thereafter, invariably in most
of the cases, the police officials do effect formal arrest in prison and thereafter get
the accused remanded to either judicial custody or police custody under Section
167 CrPC.

What if before the accused is produced before the Court in pursuance of a
production warrant has been ordered to be released in connection with the
former case?

Chapter XXII of the CrPC deals with the attendance of persons confined or
detained in prisons. Section 267 Cr.PC empowers the Court to make an order
requiring the Officer in-charge of the prison to produce the person confined or
detained in prison, before the Court for answering the charge or for the purpose of
such proceeding or, as the case may be, for giving evidence. The provisions of
Section 267 CrPC are employed by the Court to secure the presence of a prisoner
who is already facing the criminal proceedings including investigation, trial etc., in
one criminal case, for the purpose of answering the charge of an offence, or for the
purpose of any proceedings against him in another criminal case. The warrant
issued pursuant to the order passed by the Court u/s 267 Cr.PC is generally called
production warrant. On receiving the production warrant so issued by the Court, the
officer in-charge of the jail is required to produce the said prisoner before the Court
which has issued the production warrant.

The pendency of a production warrant cannot be equated to the order of
remand and the same cannot be construed to be an authorization for detaining a
person beyond the period. Before the accused is transmitted and produced before
the Court in pursuance of a production warrant in connection with a latter case, if
he has been ordered to be released in connection with the former case, it is
obsearved in State by Inspector of Police v. K.N. Nehru, 2011 SCC OnLine MAD 1984
that the jail authority shall set him at liberty and return the production warrant to
the Magistrate making necessary endorsement and if only the accused continues to
be in judicial custody, in connection with the former case, he can be transmitted in pursuance of
production warrant in connection with the latter case. However, Section 269 CrPC and Sections
3 and 6 of the Prisoners (Attendance in Courts) Act, 1955 provide for certain contingencies
where the officer in-charge of the prison may abstain from carrying out the Court’s
order passed u/s 267 CrPC and send to the said Court a statement of reasons for
so abstaining.
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When period of detention in police custody commences if formal arrest is
effected?

In Anupam J. Kulkarni’s case (supra), it is observed that if an arrest is made
and the accused gets into physical custody of the police, surely, the said detention
in police custody shall not exceed 24 hours and any such detention beyond 24
hours without the authorisation of the Magistrate shall be unconstitutional, as
mandated in Article 22 (2) of the Constitution. But in a case where the accused is
not actually arrested, as provided in Section 46 CrPC, and only a formal arrest is
effected, the accused is not taken into the physical custody of the police. In other
words, when formal arrest is effected, as stated in Anupam J. Kulkarni’s case
(supra), there is no custody, whereas, when there is actual arrest effected, there is
custody. Thus, the law laid down in Deepak Mahajan’s case (supra) stating that in
every arrest there is custody and not vice versa, cannot be imported to a formal
arrest. That law laid down by the Supreme Court is only with reference to the actual
arrest and not with reference to the formal arrest.

Thus, the condition that the accused must be in the custody of the police
cannot be taken as starting point for counting 15 days’ police remand or 90 days or
60 days as the case may be. The whole purpose is that the accused should not be
detained for more than 24 hours and subject to 15 days’ police remand and it can
further be extended up to 90/60 days as the case may be. But the custody of police
for investigation purpose cannot be treated as judicial custody/detention in another
case. The police custody herein means the police custody in a particular case for
investigation and not judicial custody in another case. Therefore, it is clear that if
formal arrest is effected period of detention in police custody commences from the
date of production of accused in pursuance of production warrant.

Applicability of section 57 CrPC in case of formal arrest:

If formal arrest is effected in connection with the subsequent cases by the
police, the Investigating Officer approaches the Jurisdictional Magistrate for
issuance of Warrant for production of the accused. Accordingly, production warrant
is issued and the accused is produced before the Jurisdictional Magistrate. This
process takes a few days. Thus, the accused could not be produced before the
Magistrate concerned within 24 hours from the time of formal arrest. In such a case
the question arises whether the accused will be “in the custody of the police”, as
embodied in Section 57 CrPC and Article 22 (2) of the Constitution of India? In
Manoj v. State of Madhya Pradesh, (1999) 3 SCC 715, Hon’ble the Apex Court held
that the Magistrate has no jurisdiction to remand the accused, if the accused is
produced beyond 24 hours from the time of arrest excluding the time taken for the
journey of the accused from the jail to the Court and such remand is illegal.
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As is mandated under Article 22 (2) of the Constitution of India and u/s 57
CrPC, for getting the authorisation from the Court for detention, either in judicial
custody or police custody, the accused has to be physically produced before the
Magistrate u/s 167 CrPC. Section 167 (1) Cr.P.C. is the law which regulates and
empowers a Magistrate to authorise the detention of the accused either in police
custody or in judicial custody, as the case may be. It is too well settled that while
passing an order of remand, either judicial custody or police custody, as mandated
in Section 167 (1) CrPC, since the said detention deprives the personal liberty
guaranteed under Article 21 of the Constitution of India, such order of remand shall
not be passed in a mechanical manner. The Magistrate is required to apply his
mind into the entries in the Case Diary, representation of the accused and other
facts and circumstances, and only on satisfaction that such remand is justified, the
Magistrate shall pass such order of remand. In a case where an accused is
arrested and detained in physical custody of the police, as mandated in Article 22
(2) of the Constitution of India and Section 57 CrPC, undoubtedly the accused
cannot be detained in police custody for more than 24 hours. But in the case where
the accused is formally arrested, the same cannot be equated to an arrest as
adumbrated u/s 46 CrPC when only a formal arrest is effected in prison, the
accused does not get into the physical custody of the police, and therefore, there is
no police custody either for 24 hours or beyond that.

Section 46 (1) CrPC, talks about the actual touch or confinement of the body of
the person to be arrested by word or action. A reading of the provision of Section
46 would make it undoubtedly clear that the term “arrest” denotes confinement of
the body of the person either by a physical act or by words or action. Section 46
does not indicate any other mode of arrest. Therefore, as per Section 46 (1), the
arrest necessarily involves the taking of the accused into physical custody by the
person who effects the arrest.

As far as the verdict of the Apex Court in Manoj (supra) is concerned, the
Madras High Court distinguished the verdict of the Apex Court in. K.N. Nehru’s case
(supra) and stated as:

“It is needless to point out that the judgment of the Hon’ble
Supreme Court laying down a law cannot be interpreted as
though we have been called upon to interpret a statutory
provision. The judgment of the Hon’ble Supreme Court
laying down the law has to be fully understood in the factual
scenario and in the light of the relevant statutory
provisions. The above observations in Manoj’s case were
made in a totally different context. To put it precisely, since
the accused was never produced before the Magistrate after
effecting formal arrest, the Hon’ble Supreme Court directed
him to be released forthwith, since his continued custody
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in prison, without the authorization of the Jurisdictional
Magistrate, was illegal. It was a case where the accused was not
produced before the Magistrate in the second case and,
therefore, was directed to be released. It was not a case where
the person was produced before the learned Magistrate and
remanded to custody and then directed to be released because
there was infraction by the police.”

It is clear from the above discussion that when formal arrest is effected in
prison, the accused does not come into physical custody of the police at all,
instead, he continues to be in judicial custody in connection with the other case.
Therefore, there is no legal compulsion for the production of the accused before the
Magistrate within 24 hours from the said formal arrest.

Conclusion:

When an accused is involved in more than one case and has been remanded
to judicial custody in connection with another case, if the Investigating Officer in
the latter case decides to arrest the accused, he can go over to the prison where
the accused is already in judicial custody in connection with some other case and
effect a formal arrest. When such a formal arrest is effected in prison, the accused
does not come into the physical custody of the police at all, instead, he continues
to be in judicial custody in connection with the other case. Therefore, there is no
legal compulsion for the production of the accused before the Magistrate within 24
hours from the said formal arrest. After such formal arrest, the police officer shall
make an application before the Jurisdictional Magistrate for issuance of production
warrant without delay. If the conditions required in Section 267 CrPC are satisfied,
the Magistrate shall issue production warrant for the production of the accused on
or before a specified date before the Magistrate. When the accused is so
transmitted from prison and produced before the Jurisdictional Magistrate in
pursuance of the production warrant, it will be lawful for the police officer to make a
request to the Magistrate for authorising the detention of the accused either in
police custody or in judicial custody. After considering the said request, the
representation of the accused and after perusing the case diary and other relevant
materials, the Magistrate shall pass appropriate orders u/s 167 (1) CrPC.

If the police officer decides not to effect formal arrest, it will be lawful for him
to straightaway make an application to the Jurisdictional Magistrate for issuance of
production warrant. On such request, Magistrate shall issue production warrant for
the production of the accused on or before a specified date. When the accused is
so transmitted and produced, the Magistrate shall pass appropriate orders either
remanding the accused either to judicial custody or police custody or dismissing the
request after recording the reasons.
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On receiving the production warrant so issued by the Court, the officer in-
charge of the prison is required to produce the said prisoner before the Court which
has issued the production warrant. Before the accused is transmitted and produced
before the Court in pursuance of a production warrant in connection with a latter
case, if he has been ordered to be released in connection with the former case, the
jail authority shall set him at liberty and return the production warrant to the
Magistrate making necessary endorsement. If there is certain contingencies officer
in-charge of the prison may abstain from carrying out the Court’s order passed u/s
267 CrPC and send to the said Court a statement of reasons for so abstaining u/s
269 CrPC.

“A judgment must be read as a whole, so that conflicting parts
may be harmonised to reveal the true ratio of the judgment.
However, if this is not possible, and it is found that the internal
conflicts within the judgment cannot be resolved, then the first
endeavour that must be made is to see whether a ratio decidendi
can be culled out without the conflicting portion. If not, then, the
binding nature of the precedent on the point on which there is a

conflict in a judgment, comes under a cloud.”

— Rohinton Fali Nariman, J.

in BGS SGS SOMA JV v. NHPC, (2020) 4 SCC 234, para 43
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EXTENSION OF PERIOD OF LIMITATION DURING LOCKDOWN:
LEGAL PERSPECTIVE

Yashpal Singh
Deputy Director, MPSJA

Introduction
Hon’ble the Supreme Court had taken suo motu cognizance of the situation

arising out of the lockdown imposed by the government or competent authority on
account of Covid-19 pandemic and resultant difficulties faced by litigants across the
country in filing their petitions/applications/suits/appeals/all other proceedings
within the period of limitation prescribed under the general law of limitation or
under special laws.

Interim orders passed by Supreme Court

To obviate such difficulties and to ensure that lawyers/litigants do not become
remedyless, Hon’ble Supreme Court vide order dated 23.03.2020 passed in Suo
Motu Writ Petition (Civil) No. 3 of 2020 ordered that period of limitation in all such
proceedings, irrespective of the limitation prescribed under the general law or
special laws whether condonable or not shall stand extended with effect from 15th
March 2020 till further order/s to be passed by it in suo motu proceedings. It was
further clarified that such order was made in exercise of powers conferred by
Articles 141 and 142 of the Constitution of India and that such order is a binding
order within the meaning of Article 141 on all Courts/Tribunals and authorities.

A clarification was again given by Hon’ble Supreme Court in its order dated
06.05.2020 in the above petition vide which it was ordered that all the periods of
limitation prescribed under the Arbitration and Conciliation Act, 1996 and u/s 138 of
the Negotiable Instruments Act, 1881 shall be extended with effect from 15.03.2020
till further orders to be passed it in such proceedings. It was further clarified that
case the limitation has expired after 15.03.2020 then the period from 15.03.2020 till
the date on which the lockdown is lifted in the jurisdictional area where the dispute
lies or where the cause of action arises shall be extended for a period of 15 days
after the lifting of lockdown.

Some questions were further raised in respect of time limit fixed to do certain
acts or proceedings, though not periods of limitation, under special laws such as
Arbitration and Conciliation Act, 1996, Commercial Courts Act, 2015 and Negotiable
Instruments Act, 1881. The same were answered by order dated 10.07.2020 in the
following terms :

(i) Section 29A of the Arbitration and Conciliation Act, 1996
does not prescribe a period of limitation but fixes a time
to do certain acts, i.e. making an arbitral award within a
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prescribed time. We, accordingly, direct that the aforesaid orders

shall also apply for extension of time limit for passing arbitral

award under Section 29A of the said Act. Similarly, Section 23

(4) of the Arbitration and Conciliation Act, 1996 provides for a

time period of 6 months for the completion of the statement of

claim and defence. We, accordingly, direct that the aforesaid

orders shall also apply for extension of the time limit prescribed

under Section 23 (4) of the said Act.

(i) U/s 12A of the Commercial Courts Act, 2015, time is

prescribed for completing the process of compulsory pre-

litigation, mediation and settlement. The said time is also liable

to be extended. We, accordingly, direct that the said time shall

stand extended from the time when the lockdown is lifted plus 45

days thereafter. That is to say that if the above period, i.e. the

period of lockdown plus 45 days has expired, no further period

shall be liable to be excluded.

(iii) We do not consider it appropriate to interfere with the period

prescribed by the Reserve Bank of India for validity of a

negotiable instrument, particularly, since the entire banking

system functions on the basis of the period so prescribed.
Final Order dated 08.03.2021

The lockdown has been lifted and the country is returning to normalcy. Most of

the courts have started physical functioning. Noticing considerable improvement in
the situation, Hon’ble Supreme Court in its final order dated 08.03.2021, ordered
that the extension of limitation ordered on 15.03.2020 comes to an end. Further,
following directions are issued in respect of extension of period of limitation :

1. In computing the period of limitation for any suit, appeal,

application or proceeding, the period from 15.03.2020 till

14.03.2021 shall stand excluded. Consequently, the balance

period of limitation remaining as on 15.03.2020, if any, shall

become available with effect from 15.03.2021.

2. In cases where the limitation would have expired during the

period between 15.03.2020 till 14.03.2021, notwithstanding the

actual balance period of limitation remaining, all persons shall

have a limitation period of 90 days from 15.03.2021. In the event

the actual balance period of limitation remaining, with effect from

15.03.2021, is greater than 90 days, that longer period shall

apply.
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3. The period from 15.03.2020 till 14.03.2021 shall also stand
excluded in computing the periods prescribed under Sections 23
(4) and 29A of the Arbitration and Conciliation Act, 1996, Section
12A of the Commercial Courts Act, 2015 and provisos (b) and (c)
of Section 138 of the Negotiable Instruments Act, 1881 and any
other laws, which prescribe period(s) of limitation for instituting
proceedings, outer limits (within which the court or tribunal can
condone delay) and termination of proceedings.

4. The Government of India shall amend the guidelines for
containment zones, to state:

“Regulated movement will be allowed for medical emergencies,
provision of essential goods and services, and other necessary
functions, such as, time bound applications, including for legal

purposes, and educational and job-related requirements.”

Fraud and Justice never dwell together. Fraud is anathema to all
equitable principles.

- S.B Sinha, J.

in Ram Chandra Singh v. Savitri Devi, (2003) 8 SCC 319, para 15
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fafe geread va gy
EH TAFH & oddd AU & FNATYT ~rarerdi & iRl grRY Hest & T & og

¢ faffieh FHEAIT BT UG Tol TEIcT el T TITH fohar ST & | Fiae7 & Tord =a1feh TR 3aei
fafie FHEATT 3epre sl NN Hebel & | TATAT FHATITIHT & FHTUTH HTIMH e TehTTRI Feh ST |)

L.

T 3TaRT ] ITATAIH & Hechold ITTY STATANT Uil 6 &2

HaTeh a&g HAATH, 1955 &b HMT JWUT &6 STAANT AT HSAAAAT T & HIT H
AT 7 FF sugy A &1 AT =aIeeal a0 Ter AEg FTguesr T, Taiimar
2914/2015 A0 f&ATH 07.05.2015, FAATS W A ALAUEA U, THAINE 13374/2015
fAoTa faaties 18.12.2015, eIl UThs fa%g ALAUS U, THMINH 6754/2016 fA0T faeAien
02.08.2016, T THA AN FAEE AT T, THHAIRE 26957/2020 AT f&=ie 05.09.2020
H 3MeRIS av] AFAAIA & 3edald YT H0TAAINT Y el IR & e et e

AT [aFg AT TS, 2002 FTh.Uar . 335 aur a3 [O%g AU T 37M8.T.31R.
(2010) THUY 764 F AAAT AIYSY 3od AT o gfauifed fhar & 6 3maeas avg
JfAfFTe & 3899 3Tt  FTATIT 3YUAT IFATAT TH b TIT H UG, 1973 7 yAA

e ey e
T o A ATIULY 3TT ATATIT gRT 3TRUT AT [OITg ATV T, THTMRET 20337/2020

faofa f&aras 01.07.2020 # =I=TEIa ST Urhs (Y@Th) TUT AT @i (Ydih) HOFAR F o

g0 AT for o ¥ 6 duys qodd e (qEih) & A 7 3ads 9w i &

YT & STAAAT YT ISTAANT FH & T H SU.H. T GUA g &6 9] TH 1 AT
fe=m aram o 3R 3aF v adt 3R el ATl # gerdd Aed (Yath) HofeaR 3 ¢ for
T 3H PRUT 3th ATALTIAT 0TS 3% DAidee” & &Y & AT A& RIT SI1 ThT §
SWERIFAR, T fafe Rafa I% & [ smeas avg sfafaws & 3rda o6 sy Saad
© 3TYAT ASTHAANNT T &.. 9. T UAHA HJGN & 38R fAatRa o smoam |
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T IMETRABT Yoeb & AT H uRare @it i & e & v Gelier yaee o
&7

gun ufshar |fRedr, 1973 &1 URT 204 & eddid URarg W AU A & fhadr 3oy
T HAA B aTel Afoeee H0 I FRAE & v oId 39R ERG g@E ¥ A0 9%
HIGD & owg IR S A ¥ Fag g afe 368 ge w@ e aRad Hi
IERABT Yoeh I AT BT ¢l I BT Tow F aRardy grr 3meRer Yoob T
TET R ST ® d9 Afoeee URdlg WIRST &) bl &l “OTIEEd HITGAT TCH $hR
fawg @ A, ME.Ta.3R. 2020 AW 14 F rauia fear = & 6 3R yeb
el # cafdsd W ular @RS da & e AAgs H gmyghs & 3meer i wife
H AL AT ¥ HA: W MY ARG S UH. BT URT 378 (4) &F Ieadid HAST umoy
T ¥l FAITEd HUes [T fawg dd $AR, 2016(1) TA.GLUA.S. 209 # HfdFa fe=r
¥ 6 Al fawRer @ 3m Fw gEn 6 3 Yok e A cafdmA W
aRare @ieT &l &l 3 YD I amfh BT A AT SIM 3R URT 378
G.U.E. & 3T A IO TOT dd URT 204(4) H WIRST Mg & TAH W INHRD Acq
TEAATT A H BB BioaAs & M W e & Awg 3 y=red a0 a& ¥ g
Ud 3SR 0 YANETOT AADT gRT FeAldl & ST Hebell &1 3d: SWEH ~ATACEIAl & 3HTelEh
# e ¥ IR Yoob & g FA uRarg H @Re & Iy F AEg gl
Tdee A0 B

w1 ag e g ufaddfd W H{E Al B0 W geanhA H Uhe TR dre e
TR 3y A gferd g PRear e S aehar & 3var Afoeee g ifaRem # fomn
ST GohdT 2

AT Fdied AT 3 Ugallg &g o Oeg ta.d.8. Rfeeh wa 3187y, U.3M8.3MR.
2001 gMA HE 1444 F I ufduifea frar 76 Srel URfde srawar & 3ifhygs oo fre
B AHAS FA FACT § 7 70 AR arg F 3@ AHA F A3PYD B0 TR HWY HIRA
T & HUAY H A URIT ST G@l G.U.H., 1973 & U 437 & SUURT (5) T ORI
439 (1) & 3UY BT & @ & 3R 3wy H upfd F wRada g8 77 ¥ 31y
FOYT H oY HRYT H § TS FAA B0 ICG, P B BB T4 & 3cUeed 61 SH & dfed
HAGH O FWY H § I JFAT W AT T & [T e 80 AT & I 3y
fopdr 919l 3wy A uRafda &osme srdta afe 3oy waardeadt gom 3 frer 91af #rere
# uRafdd g0 oar & a0 gd & & N JAAd & FF 3Rdca vd g & & W #R
AAYH g 3R WY S A F PREAR fFar S whom|
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=Y TEd VWA g FIR@UD TS, 2019(3) HeFE 10 (WA HE) & AHAS H
Soddd ST g AHfAAd f&ar arar ¥ @6 - (31) 3fgd ey d gAY AR Hebdl
¥ 3k oRafda ¥9 vd Ead MY & TEEY F FAET TS TG B Tl
Tl AfE Seed iR @ier s & a0 AR § @ A4fgd #o TRear fhar smodear
% (@) Havurhdl RSN HHYD A FTATT fRET HA g U9 38 YF: IRTAR &t
o URT 437(5) AT 439(2) S.U.H. & Headld AT & HHET 3MMeed U B Fehell &
(@) =T W HAYD B qd #A FNBR STAET B0 ORET A gU AT e fh,
38 ARG H o &1 A H Fhl &l Heauurhal SN W& 3fRYH 0 =ed &
A &b AT IRFEAR A& B Febr &

Ha: UGH (E@ih) & AFG # U 70 3fRAT & vemier d adana fafdes Rufa a7 ©
5 afg forelt s 3oy & Pl 3fAYE B0 g FA FTHAET T A Ua fhar S g ao
dndarg # 3 GCAhA § UhT TH AT IR WY & o AfYgH F Paer giow grRr
gel: FRTAR fRar o devar § dfees Afoeee g1 o 3ifdRen & form o d&var & foveg
i gford 38 HAGD H0 IRFAR Har arecdl & a0 38 31fdgd & qd Ued STaad @0
fAEd R ¥ 39 AT § 3MCA UIE AT 20T T4 ey F qd 7 AT Ued
& o

FIT GANETUT AT URT 203 gu0 Ufhar Efar & eciia faved uftarg & faeg uegd
gedieTor et # Afaeee oo Rfafde sy & doe o g AERa & @ear 2
AGIEET gRT 9RT 203 o0 Ufthar &fedr, 1973 & 3=l uRdig @RS T & 3R &
faeg gardiaror yerereler &1 urr 397 gun ufthar wfear gadator =amare w0 afd & ¥
fp g fordlt ey =T & AT dfFad FRIAOE F YT, duar a1 MRV $ daY
A HAE FeIrh 3ThT GUET P Tl © dAT HUAT FHIT B bl &l URT 397 &
[Y YRIT 398, 399 AT 400 & WAy o @Y # W & URT 398 N9 &g AR
el T GUDh QAR YT B & D HJAR GANETOT =TATeld J&T =a1ils Afaeee
&0 HARD ST e &g TERAT B Tl ¥ F& Te 9N 3cUeal ofll & b orar gadiaor
=ararer Aforege w0 Rfafee 3wy 3 @9 o ¥ AERT o Faar &2

ST ar TH fawg FETUQer W57, 2004 (4) CAGUAS. 351 & AHAS A Geadaion
# TRy =iy A AfGeee ®0 I8 gy G Foarr 3(1)(10) wggRd snfa 3R
IqERA  Seeid (TRR @arer)  afRfaT#H, 1989 AR URT 506 HRA™

29



2ol Ifedl & IR T T forr J| 0 AERr &0 3y 3R afQeR & argl A
TN URT 398 S.U.E. F Tod AT AT WA ST Sig & fw A& dd gu geior

ufdORT & Tpar & Afhad TeEd e AT e Rawrur &t, 2004 (3)

TA.QL.UA.S. 485 & AR ORT 398 3R 399 GU.H. H0Th AY UeaAT TIeC| WA ALl
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SoaddA T §RT I fHAT &1 I foh Geadiaqor Sarrerd gR1 UehoT RA0D &id
FHg RaAwn & g & HRUT wElia e S do g s ¥ fhg #foece @0
geIeTol rTer & sl B0 A # @A B AT & §U Afoege &0 yerfa fear
ST 3R FE T § 3R AR 4 999 od gAY U Tadd ATSdth &1 uIoT foRar
ST 3rUfaTT g B
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PART -l

NOTES ON IMPORTANT JUDGMENTS
1. ACCOMMODATION CONTROL ACT, 1961 (M.P.) - Section 12 (1)(f)

Death of plaintiff - Even after death of a plaintiff for whom the
bona fide need has been established, the decree of eviction cannot be denied only on the
ground that the person for whom the bona fide need established has died unless it is
established that there is nobody in the family of the deceased person to run the business for

which need has been established.

T ATFoT ARAATH, 1961 (A.T.) - URT 12 (1)(3)

aréY &Y g - Ueh ard, Toreeh TorT HgTiaes eI T &Y 378 oY, & 37y & g 3 fAseprae
& kT & el 38 MTUR W SHR Al [T ST FehdT foh arer forae fow agifas smasgeaar waifia
&Y 978 oY, &Y FG TG & ST eh o Ig TATUT 61 v ST o [ egaarg spowrera & forr
JTARIRAT T T 375 2 37 Tl & forw e & uRaAR 7 FE o T 761 &

Ashok Kumar v. Babulal Sahu & ors.

Judgment dated 06.03.2020 passed by the High Court of Madhya Pradesh in Second Appeal

No. 390 of 2005, reported in ILR (2020) MP 941
Relevant extracts from the judgment:

Here in this case plaintiff No. 2 died during pendency of second appeal and his
legal heirs have already been brought on record. As per the legal representatives,
the wife of the plaintiff No. 2 alongwith two sons can continue with the business of
plaintiff No. 2 and, therefore, it is not proper to say that the decree passed under
Section 12 (1)(f) of the Act of 1961 cannot be maintained. However, in view of the
law laid down by the Supreme Court in Shakuntala Bai & ors. v. Narayan Das & ors.,
AIR 2004 SC 3484 it is clear that even after death of a plaintiff for whom the bona
fide need has been established, the decree of eviction cannot be denied only on the
ground that the person for whom the bona fide need established has died. The legal
representatives of the deceased plaintiff have been brought on record. Therefore,
the bona fide need is already established before the courts below cannot be said to
have lapsed unless it is established that there is nobody in the family of the
deceased person to run the business for which need has been established. Here in
this case, legal heirs of deceased plaintiff have already been brought on record and
there is no additional evidence available showing that the family members of the
deceased plaintiff cannot start the business for which the suit shop was needed.



2.  CIVIL PROCEDURE CODE, 1908 - Section 11
LIMITATION ACT, 1963 — Article 67
(i) Res judicata — The decision operates as res judicata and not the reasons

given by the Court in support of the decisions.

(ii) Res judicata — Any finding made by a Reference Court in a land
acquisition case about apportionment of compensation cannot be
binding on the parties in a suit for possession based on title or as a
lessor against a lessee.

(iif) Limitation — When plaintiff claims possession from the defendant
alleging him to be the tenant and that he had not handed over the
possession of the leased property after determination of the lease,
then such suit falls within Article 67 of the Limitation Act.

fafae uftear wfkar, 1908 - 9RT 11
uferar sfafaaa, 1963 - <3¢ 67
(iy qd =317 - favty qd =arg & ®u & gafda smr & 9 fo6 fafawa & gada #
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arg afvdrAr Afafags & srgeadq 67 € afiifa o smar

Nand Ram (D) through L.Rs. and ors. v. Jagdish Prasad (D) through L.Rs.
Judgment dated 19.03.2020 passed by the Supreme Court in Civil Appeal No. 9918 of 2011,

reported in AIR 2020 SC 1884
Relevant extracts from the judgment:

The suit for possession would not be covered by Article 65 since there is a
specific article i.e. Article 67 dealing with right of the lessor to claim possession
after determination of tenancy. The appellants-plaintiffs have claimed possession
from the defendant alleging him to be the tenant and that he had not handed over
the leased property after determination of the lease. Therefore, such suit would fall
within Article 67 of the Limitation Act. Such suit having been filed on 13" March,
1981 within 12 years of the determination of lease by efflux of time on 23"
September, 1974, the same is within the period of limitation. Thus, the findings
recorded by the High Court are clearly erroneous in law and the same cannot be
sustained and are, thus, set aside.



3.  CIVIL PROCEDURE CODE, 1908 — Section 96
(i) Appeal against decree — Persons who can file appeal - Right of

stranger — A stranger can file an appeal with the leave of appellate
court if he satisfies that he falls within the category of “aggrieved
persons”.

(ii) “Aggrieved person” to file an appeal — Must be one whose right or
interest has been adversely affected or jeopardised and that who
suffers from a psychological or imaginary injury.

fafae ufthar wiedar, 1908 - YRT 96

(iy <afwal rafy & fawg 3da - cafes 0 3N gega & dhd & - ATAA &

yuftfara caf &1 AfAFR - Arad @ uifag cafs adea =araraa # srgafa
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&Y Aoft A 3mar
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V.N. Krishna Murthy and anr. v. Ravikumar and ors.

Judgment dated 21.08.2020 passed by the Supreme Court in Civil Appeal No. 2701 of 2020,

reported in (2020) 9 SCC 501 (Three—Judge Bench)
Relevant extracts from the judgment:

Sections 96 and 100 of the Code of Civil Procedure provide for preferring an
appeal from any original decree or from decree in appeal, respectively. The
aforesaid provisions do not enumerate the categories of persons who can file an
appeal. However, it is a settled legal proposition that a stranger cannot be
permitted to file an appeal in any proceedings unless he satisfies the Court that he
falls within the category of aggrieved persons. It is only where a judgment and
decree prejudicially affects a person who is not party to the proceedings, he can
prefer an appeal with the leave of the appellate court. Reference be made to the
observation of this Court in Jatan Kumar Golcha v. Golcha Properties (P) Ltd., (1970)
3 8CC 573:

“3. ... It is well settled that a person who is not a party to the suit
may prefer an appeal with the leave of the appellate court and
such leave should be granted if he would be prejudicially
affected by the judgment.”

This Court in State of Punjab v. Amar Singh, (1974) 2 SCC 70 while dealing with
the maintainability of appeal by a person who is not party to a suit has observed
thus:



In Baldev Singh v. Surinder Mohan Sharma, (2003) 1 SCC 34, this Court held that
an appeal under Section 96 of the Civil Procedure Code, 1908, would be
maintainable only at the instance of a person aggrieved by and dissatisfied with the
judgment and decree. While dealing with the concept of person aggrieved, it was

“83. Firstly, there is a catena of authorities which, following the
dictum of Lindley, L.J., Securities Insurance Co., In re, (1894) 2 Ch
410 (CA) have laid down the rule that a person who is not a party
to a decree or order may with the leave of the Court, prefer an
appeal from such decree or order if he is either bound by the
order or is aggrieved by it or is prejudicially affected by it.”

observed in para 15 as under:

In A.

The

a psychological or an imaginary injury; a person aggrieved must, therefore,
necessarily be one, whose right or interest has been adversely affected or
jeopardised (vide Shanti Kumar R. Canji v. Home Insurance Co. of New York, (1974) 2

“15. ... A person aggrieved to file an appeal must be one whose
right is affected by reason of the judgment and decree sought to
be impugned.”

Subash Babu v. State of A.P., (2011) 7 SCC 616 this Court held as under:

“25. ... The expression “aggrieved person” denotes an elastic
and an elusive concept. It cannot be confined within the bounds
of a rigid, exact and comprehensive definition. Its scope and
meaning depends on diverse, variable factors such as the
content and intent of the statute of which the contravention is
alleged, the specific circumstances of the case, the nature and
the extent of the complainant’s interest and the nature and the
extent of the prejudice or injury suffered by the complainant.”

expression “person aggrieved” does not include a person who suffers from

SCC 387 and State of Rajasthan v. Union of India, (1977) 3 SCC 592).

In K. Ponnalagu Ammani v. State of Madras, 1952 SCC OnLine Mad 300, this
Court laid down the test to find out when it would be proper to grant leave to appeal
to a person not a party to a proceeding against the decree or judgment passed in

such proceedings in the following words:

“Now, what is the test to find out when it would be proper to
grant leave to appeal to a person not a party to a proceeding
against the decree or judgment in such proceedings? We
think it would be improper to grant leave to appeal to every
person who may in some remote or indirect way be
prejudicially affected by a decree or judgment. We think that
ordinarily leave to appeal should be granted to persons
who, though not parties to the proceedings, would be bound



by the decree or judgment in that proceeding and who would be
precluded from attacking its correctness in other proceedings.”

4. CIVIL PROCEDURE CODE, 1908 — Order 3 Rule 1
POWERS OF ATTORNEY ACT, 1882 — Section 1A
Power of cross-examination — Plaintiff can cross-examine the witness in person and if he has
given power of attorney to some person for cross-examination of such person, the power of
attorney holder will step into the shoes of the plaintiff and he can cross-examine the witness
as provided under Order 3 Rule 1 of the Code — Any handwriting expert holding power of
attorney from plaintiff can cross-examine any other handwriting expert, who is a witness of

the opposite party.

e uferar @i, 1908 - 3meer3 AT 1

FEAREAEA HAATH, 1882 - URT 15

yfraiaTor & oifeh - ardY wmah &1 ufauieTor T Y ehel ¢ 3R Al sae forel 3= ovd eafs &
UTTIETOT ¥ HEAREATAT UeTe fohdT & Td FEARATAT Ueh ardl i FAT of Hehamm R ag wnaf e
UTATIETOT T HehclT & SHT foh EfedT & e 3 7d 1 & 3idda wawnfad & - ardr i 3R ¥
HEARATHT IR P gedord fAIATS hEt 31 secdorg fadwet &1 0f R ust &1 wes @ah &,

UfradYeTor T FehelT ¥

Vinita Shukla (Smt.) v. Kamta Prasad & anr.

Order dated 20.02.2020 passed by the High Court of Madhya Pradesh in Miscellaneous

Petition No. 3410 of 2019, reported in ILR (2020) MP 447
Relevant extracts from the order:

Section 1A of the Powers of Attorney Act, 1882 stipulates that “Power of
Attorney” includes any instruments empowering a specified person to act for and
in the name of the person executing it. By the power of attorney, the plaintiff can
authorize any person to act on his behalf. Order 3 Rule 1 of the Code of Civil
Procedure prescribes that any appearance, application or act in or to any Court,
required or authorized by law to be made or done by a party in such Court, may,
except where otherwise expressly provided by any law for the time being in
force, be made or done by the party in person, or by his recognized agent, or
by a pleader appearing, applying or acting as the case may be on his behalf.
The word “except where otherwise expressly provided” means any other
statute of C.P.C. has provided that such person can act in that way. Under the
Powers of Attorney Act, 1882, when a power of attorney is given to a person



then such person can act on behalf of the executor of the power of attorney and do
all acts, which are to be performed by him. Plaintiff can cross-examine the witness
in person and if he has given power of attorney to some person for cross-
examination of such person then such person will step into the shoes of the plaintiff
and can cross-examine the witness as provided under Order Il Rule 1 of the Code
of Civil Procedure, therefore, the contention of the petitioner that the power of
attorney holder cannot cross-examine the witness is incorrect invalid.

5.  CIVIL PROCEDURE CODE, 1908 — Order 7 Rules 10 and 10A
Return of plaint — In case of return of plaint for presentation in court of competent

jurisdiction, proceeding has to commence de novo.

fFafarer wfthar |fkar, 1908 - 3meer 7 = 10 wd 1086
AU BT SACTAT SATAT - F&TH STATAHR &F AT H UFGT & foIT aqgud & alierd STt I g2 #,
rRETer AT A 8 uReT goil|

M/s EXL Careers and anr. v. Frankfinn Aviation Services Private Limited

Judgment dated 05.08.2020 passed by the Supreme Court in Civil Appeal No. 2904 of 2020,

reported in AIR 2020 SC 3670 (Three-Judge Bench)
Relevant extracts from the judgment:

It is no more res integra that in a dispute between parties where two or more
courts may have jurisdiction, it is always open for them by agreement to confer
exclusive jurisdiction by consent on one of the two courts. Jurisdictional Clause of
the agreement leaves no doubt that the parties clearly indicated that it was only the
court at Delhi which shall have exclusive jurisdiction with regard to any dispute
concerning the franchise agreement and no other court would have jurisdiction over
the same. In what view of the matter, the presentation of the plaint at Gurgaon was
certainly not before a court having jurisdiction in the matter. Observations are very
clear that the suit has to proceed afresh before the proper court. The directions
came to be made more in the peculiar facts of the case in exercise of the
discretionary jurisdiction under Article 136 of the Constitution. In cases dealing with
transfer of proceedings from a Court having jurisdiction to another Court, the
discretion vested in the Court by Sections 24(2) and 25(3) either to retry the
proceedings or proceed from the point at which such proceeding was transferred or
withdrawn, is in marked contrast to the scheme under Order 7, Rule 10 r/w Rule
10A where no such discretion is given and the proceeding has to commence de

novo.



*6.

*7.

CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11

ADVOCATES ACT, 1961 - Section 35

SPECIFIC RELIEF ACT, 1963 — Section 38

Professional misconduct of a lawyer — Jurisdiction of Civil Court — It is within the exclusive
domain of the Bar Council to consider the question of professional misconduct — The Civil
Court cannot consider as to whether any action of a Lawyer is a misconduct or not —
Similarly, the Trial Court cannot pass a mandatory injunction against the Bar Council to
initiate disciplinary proceedings against a Lawyer — Complete procedure is provided under
the Advocates Act.

Rafarer ufthar T, 1908 - 3meer 7 Aer 11

1T sifafaga, 1961 - 4RT 35

RfafEe sgamw 3=, 1963 - urT 38

HTAeTHT T ATTHTAD HETaR - AR AT DT STATADR - AT TR o fdeg W AR
T 31Tt IRuE & 3T SRR A § - TdeR T 38 a1d W TR 78 6 v & 6
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uforar 31fahT AfAfATH & el suafia Hers &

Prakash Chandra Chandil v. Arun Singhal and ors.
Order dated 03.03.2020 passed by the High Court of M.P. (Gwalior Bench) in Civil Revision
No. 31 of 2016, reported in AIR 2020 MP 157
.
CIVIL PROCEDURE CODE, 1908 — Order 23 Rule 3
REGISTRATION ACT, 1908 — Sections 17(1) and 17(2)
Compromise decree; registration of — Generally, “any decree or order of a court” does not

require registration as per sub-clause (vi) of Section 17(2) — However, a compromise decree
comprising immovable property other than that which is subject matter of the suit,
compulsorily require registration. [Mohd. Yusuf and ors. v. Rajkumar and ors., (2020) 10
SCC 264 followed]

Rafarer ufthar @i, 1908 - 3meer23 A 3

TrEIeoT 31T, 1908 - URIT 17(1) T 17(2)
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Gurcharan Singh and ors. v. Angrez Kaur and anr.
Judgment dated 19.03.2020 passed by the Supreme Court in Civil Appeal No. 6835 of 2009,
reported in (2020) 10 SCC 250

8. CONSTITUTION OF INDIA, 1950 — Article 300-A
Right to property — Not fundamental right, but still is constitutional and human right — No
person can be deprived of his property save by authority of law — Statutory authorities are
bound to pay compensation to the person who is deprived of his property.

IR T HiAYT, 1950 - 3G 300-T

Tufer & 31fABR - FHifowen 3ABR 76 &, Weg 319 o FIrfed va AaRIeR § - Rrd off 2l o
saehr gufr & Rfe wfRer & e afRa a& fear s wwar & - wifafde urfetor 38 @afd @i
fcent &1 o forw ared § o1& sqeht dufer & afea foram aram o)

Hari Krishna Mandir Trust v. State of Maharashtra and ors.

Judgment dated 07.08.2020 passed by the Supreme Court in Civil Appeal No. 6156 of 2013,

reported in (2020) 9 SCC 356
Relevant extracts from the judgment:

The right to property may not be a fundamental right any longer, but it is still a
constitutional right under Article 300-A and a human right as observed by this Court
in Vimlaben Ajitbhai Patel v. Vatslaben Ashokbhai Patel, (2008) 4 SCC 649. In view of
the mandate of Article 300-A of the Constitution of India, no person is to be
deprived of his property save by the authority of law. The appellant Trust cannot be
deprived of its property save as in accordance with law.

Article 300-A of the Constitution of India embodies the doctrine of eminent
domain which comprises two parts, (i) possession of property in the public interest;
and (ii) payment of reasonable compensation. As held by this Court in a plethora of
decisions, including State of Bihar v. Project Uchcha Vidya Sikshak Sangh, (2006) 2
SCC 545; Jilubhai Nanbhai Khachar v. State of Gujarat, 1995 Supp (1) SCC 596;
Bishambhar Dayal Chandra Mohan v. State of U.P., (1982) 1 SCC 39, the State
possesses the power to take or control the property of the owner for the benefit of
public. When, however, a State so acts it is obliged to compensate the injury by
making just compensation as held by this Court in Girnar Traders v. State of
Maharashtra, (2007) 7 SCC 555.

As observed by this Court in K.T. Plantation (P) Ltd. v. State of Karnataka,
(2011) 9 SCC 1, even though the right to claim compensation or the obligation of the
State to pay compensation to a person who is deprived of his property is not
expressly provided in Article 300-A of the Constitution, it is inbuilt in the Article.
The State seeking to acquire private property for public purpose cannot say that no
compensation shall be paid. The Regional and Town Planning Act also



does not contemplate deprivation of a landholder of his land, without compensation.
Statutory authorities are bound to pay adequate compensation.

[ )
9. COURT FEES ACT, 1870 — Section 7(iv)
Suit for declaring sale deed as void — Payment of court fees — A party to the sale deed
alleging that the same was got executed by playing fraud — In that situation, ad valorem

court fees has to be paid.

AT Yo HRATATA, 1870 - YRT7(1 W

fIsha el 0T Tl et & T dg - AT Yoeh &l HTd - T faor & TaTeh &l
HFRY 7o I HUC I g frsuriee feam aram ar - ¥ aRTRATT 3 FATTAR = dTerd Yoeh T T

o |
Jagmohan Jadon v. State of M.P.
Order dated 10.08.2020 passed by the High Court of Madhya Pradesh (Gwalior Bench) in

Miscellaneous Petition No. 2127 of 2020, reported in AIR 2020 MP 163
Relevant extracts from the order:

If the facts of the present case are considered, then it is clear that the
petitioner, who is a party to the transaction, is trying to avoid the sale deed by
alleging that the same was got executed by playing fraud.

Thus, this Court is of the considered opinion, that the Trial Court did not
commit any mistake by directing the petitioner to pay the ad valorem Court Fee.

.
*10. COURT FEES ACT, 1870 — Sections 7 (iv)(c) and 7 (v)(a)
Ad valorem Court fees — When the cancellation of sale deed is sought by the executant to

avoid sale deed, ad valorem court fees should be paid u/s 7 (iv)(c).

AT Yooh ARG, 1870 - YRTT 7 (i V() T 7 (VW(@h)
HAATTHR AT Yoeh - STd fvureen gRT [asha faela & aee & Tsha faera o1 faeedietor

TTET SATAT & 9 GRT 7 (1 V(@) 3 3cTd HeaTgaR ~a1Terd [ech i 89T fohall ST anfew|

Godhan Singh & anr. v. Sanjay Kumar Singhai & ors.
Judgment dated 08.05.2019 passed by the High Court of Madhya Pradesh (Gwalior Bench) in
Writ Petition No. 1049 of 2016, reported in ILR (2020) MP S.N. 4



*11. CRIMINAL PRACTICE:

12.

Defence witness — Maintaining silence on a particular issue is right of accused but immunities
are lost when accused himself appears as defence witness and then each and every

circumstance should be explained by him.

3 g2

e |red - fore fafre g oX Al e T@er 1fAgeh @1 HRABR § g STar g T a=ma arah
& T A 3UTEAS THT & dd IE 33t AT TOSATAT & 3R T 38D gRI Ueh IRTFFATAAT hoeue
e S e

Ramjilal @ Munna & ors. v. State of M.P.

Judgment dated 14.08.2019 passed by the High Court of Madhya Pradesh (Gwalior Bench) in
Criminal Appeal No. 1014 of 2015, reported in ILR (2020) MP S.N. 9

CRIMINAL PRACTICE:

Scope and effect of defence suggestions — It is settled law that accused cannot be convicted
on the basis of suggestions given by the defence counsel — Trial court ignored the settled law
and convicted the appellant on the basis of suggestions given by defence counsel; while
suggestions were also denied by all witnesses — Any accused can be convicted only on the
basis of evidence produced by prosecution, to prove all ingredients of offence — Accused
may take different types of plea in his defence — The same cannot be treated as acceptance

of accused and cannot be made the basis of his conviction.

TR GrT:

TaTg TaT & GErd! &1 AR g 9T - I T1fid fafd § o aara gat & 31fed g e o gewat
& IMYUR W A SO ierg AL FohT ST Hehell & - TIaROT =ATTerd & 8 TA1U Yy shucfoR3ierst
feharr 3R 3rdrenet snaara gat & 3frahr gRT i&F 74 Gerdl & IR W SWAg forar stafes el
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Anil Patel v. State of M.P.
Judgment dated 18.02.2020 passed by the High Court of Madhya Pradesh in Criminal Appeal
No. 514 of 2011, reported in ILR (2020) MP 482
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Relevant extracts from the judgment:

It appears that the defence suggested the witnesses that the deceased was
having some suspicion about the relationship of the accused with the friends of
deceased. It is the settled law that the accused cannot be convicted upon the basis
of suggestions given by the defence counsel. But the trial court ignored the settled
law and convicted the appellant upon the basis of suggestions given by the defence
counsel; while the suggestions were also denied by all witnesses. Any accused can
be convicted only upon the basis of evidence produced by the prosecution, to prove
all ingredients of the offence. The accused may take different types of plea in his
defence. That cannot be treated as acceptance of the accused and cannot be made
the basis of his conviction. But the aforesaid principle is ignored by the trial court,
which appeared from Para 24 of the impugned judgment.

o
*13. CRIMINAL PROCEDURE CODE, 1973 — Section 125

HINDU ADOPTIONS AND MAINTENANCE ACT, 1956 — Section 20(3)

Maintenance claimed by unmarried daughter — Major unmarried daughter who is not

suffering from any physical or mental abnormality is not entitled to claim maintenance u/s

125 of CrPC, but an unmarried Hindu daughter unable to maintain herself even after

attaining majority, can claim maintenance from her father till she is unmarried u/s 20 of the

Act of 1956.
gun ufehar Gfedr, 1973 - URT 125

foeg.gae T SROT-umoT JfATATH, 1956 - URT 20(3)

TR GaT GIRT HOT-UINOT bl &Tal - a4 Jifdaried gaT STofedt off miYRes a1 #eTilen 3rwaren
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Abhilasha v. Parkash and ors.
Judgment dated 15.09.2020 passed by the Supreme Court in Criminal Appeal No. 615 of
2020, reported in AIR 2020 SC 4355 (Three-Judge Bench)
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14. CRIMINAL PROCEDURE CODE, 1973 - Sections 154 and 313
INDIAN PENAL CODE, 1860 — Sections 366-A and 506
APPRECIATION OF EVIDENCE:

CRIMINAL TRIAL:

(i)

(ii)

(iii)

(iv)

(v)

Sexual offences — False implication - Parents would not ordinarily
endanger reputation of their minor daughter merely to falsely
implicate their opponents — This reasoning is generic which may not
always be true and should not be the sole basis to discard defence of
accused.

Delay in registration of FIR — Effect — Sexual offences — Sweeping
assumptions concerning delay in FIRs for sexual offences create
opportunity for abuse by miscreants - Facts of each case and
behaviour of parties involved ought to be analyzed by Courts before
reaching a conclusion on effect of delay in registration of FIR.
Criminal trial — Duty of prosecution — Held, it is duty of prosecution
to lead best evidence in its possession — Failure to do so lead to an
adverse inference — Instantly, spot map prepared by 10 had glaring
omissions and letters which accused got written from prosecutrix
were not produced during trial, which could have shed light on
relationship of parties prior to the incident — Adverse inference
drawn against prosecution.

Examination of accused — Duty of trial Court — Once a plausible
version is put forth by accused at the stage of examination u/s 313
Cr.P.C., it is for the prosecution to negate such defence.

Criminal intimidation; ingredients of — Explained — Mere utterances of
words is not enough - Intention of accused to cause alarm or compel
doing/abstaining from some act is required to be proved — Separate
analysis of evidence and finding is desirable from trial Court on this
count.

gun gfthar |Efedr, 1973 - 4T 154 Tg 313
AT gun | fedr, 1860 - URIT 366-T Ud 506
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uSliga # gU 6T & gurg & favehd W ug™a & qd Fgrarerdl gir gedd

ATAS & a2 AR arfdre gerdt & cgagy & fagvor frar srar arfgo)
(iii) 3murfas faaryer - AfHIma &1 ddcg - AfHRAGIRT, 3HIF F1 Fdcg & 6
g% HUA UTH 3USCY FATaH &Y UFd B - THT o $Hid W 38 faeg ufage
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3=¢ faaer & gua usqd @& fpar a1 g1, A0 UeTh & geAr & qd & dddr
W &I 0T Fadhd & - AfHamma & fasg ufaga fasay fawrar aar)

(iv) 3fHg®H w1 adiaror - G SA1ATTT HT dded - 9T 313 .06 & AT adieqor
& WOT W A JATHYF g1 Th FAH1e guia gswhe fpar Srar , a9 JAfHama w
U8 991q HOWIO0T HIA &7 arfdea SET |

(v) 3murfas FfHITE F IMTIF dcd - cITEIT hY IS - ATT ASET BT ST gIT g
ag § - FHYE &1 3R FTHIPN S0 HIMIT HIA HYAT FE ST HIA AT 394
faza ga & fov fagy 33 & forw arfaa frar J1ar naas § - 3@ 929 )
faaror =araTad g A& &1 g IS fadwor vg faseEd aisaT g1

Parminder Kaur @ P.P. Kaur @ Soni v. State of Punjab

Judgment dated 28.07.2020 passed by the Supreme Court in Criminal Appeal No. 283 of

2011, reported in (2020) 8 SCC 811 (Three-Judge Bench)

Relevant extracts from the judgment:

The reasoning is generic and is premised upon generalisations which may not
be necessarily true always. It is indisputable that parents would not ordinarily
endanger the reputation of their minor daughter merely to falsely implicate their
opponents, but such clichés ought not to be the sole basis of dismissing reasonable
doubts created and/or defences set out by the accused.

Similarly, the five-day delay in registration of the FIR, in the facts and
circumstances of this case, gains importance as the father of the victim is an
eyewitness to a part of the occurrence. It is difficult to appreciate that a father
would await a second incident to happen before moving the law into motion.
Sweeping assumptions concerning delays in registration of FIRs for sexual
offences, send a problematic signal to society and create opportunities for abuse
by miscreants. Instead, the facts of each individual case and the behaviour of the
parties involved ought to be analysed by courts before reaching a conclusion on
the reason and effect of delay in registration of FIR. In the facts of the
present case, neither is Section 366-A by itself a sexual offence in the strict
sense nor do the inactions of the prosecutrix or her father inspire confidence on
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genuineness of the prosecution story. No steps were taken to avail of medical
examination of the victim, nor was the Panchayat or any social forum approached
for any form of redress till the occurrence of the second alleged incident.
X X X
The spot map prepared by PW 3 also has glaring omissions. The location of
Bhan Singh’s house and the place where the appellant allegedly threatened the
prosecutrix on 24-2-1996 are not even marked. Letters which the prosecutrix
alleged in her examination-in-chief and police complaint that the appellant got
written from her, have not been produced during trial. These could have shed light
on the relationship between the accused, the prosecutrix and the male tenant prior
to the incident. It is the duty of the prosecution to lead the best evidence in its
possession, and failure to do so ought to lead to an adverse inference. [Mussauddin
Ahmed v. State of Assam, (2009) 14 SCC 541]
X X X
Under the Code of Criminal Procedure, 1973, after the prosecution closes its
evidence and examines all its witnesses, the accused is given an opportunity of
explanation through Section 313(1)(b). Any alternate version of events or
interpretation offered by the accused must be carefully analysed and considered by
the trial court in compliance with the mandate of Section 313(4). Such opportunity
is a valuable right of the accused to seek justice and defend oneself. Failure of the
trial court to fairly apply its mind and consider the defence, could endanger the
conviction itself. [Reena Hazarika v. State of Assam, (2019) 13 SCC 289] Unlike the
prosecution which needs to prove its case beyond reasonable doubt, the accused
merely needs to create reasonable doubt or prove their alternate version by mere
preponderance of probabilities. [M. Abbas v. State of Kerala, (2001) 10 SCC 103]
Thus, once a plausible version has been put forth in defence at the Section 313
CrPC examination stage, then it is for the prosecution to negate such defence plea.
In the case at hand, the alternate version given by the appellant could not be
lightly brushed aside. Her two-part defence, put succinctly, was that first there was
no male tenant at all and no one except for her child and mother lived with her, and
second, that she was being falsely implicated as vengeance for filing a rape
complaint against one Bhola Singh with whom the prosecutrix’s father used to work.
X X X
Proving the intention of the appellant to cause alarm or compel
doing/abstaining from some act, and not mere utterances of words, is a
prerequisite of successful conviction under Section 506 IPC. [Manik Taneja v.
State of Karnataka, (2015) 7 SCC 423] The trial court has undertaken no such
separate analysis or recorded any finding on this count, thus calling into question
the conviction for criminal intimidation. Further, the nature of this charge is such
that it is a derivative of the main charge of “procuration of minor girls”. Given

14



the facts of this case where the common testimony of PW 1 on both charges has
been doubted, it would be unwise to rely upon it as the sole piece of evidence to
convict the appellant for criminal intimidation without any other corroboration.
[Kamij Shaikh v. Emperor, AIR 1948 Pat 73]

o
15. CRIMINAL PROCEDURE CODE, 1973 - Sections 164, 207 and 208
Filing of the charge-sheet by itself does not entitle an accused to copies of any of the
relevant documents including statement u/s 164 of the Code but he is entitled only after
taking of the cognizance and issuance of process in terms of Sections 207 and 208 of the
Code.
2un ufshar |k, 1973 - URIT 164, 207 Td 208

HIAADT U7 T UG AT & 3HTHYD HOARAT Y URT 164 &F 3T AfAfATET 6 7 = afed
GHIT Yordl 1 UfcrdT UTe ehel &l HTUDR A8 [HeTall & fohe] Tetet fordy SiTey & 1] T 3 fRrenrd
ST TRy SiTey & Tt 313geh ARt &Y URT 207 Tef 208 & HFAR Yerd! &Y Ui fritar urd et &t
37T BT |

Miss ‘A’ v. State of Uttar Pradesh and anr.

Judgment dated 08.10.2020 passed by the Supreme Court in Criminal Appeal No. 659 of

2020, reported in AIR 2020 SC 4903 (Three-Judge Bench)

Relevant extracts from the judgment:

The Scheme of the relevant provisions of Sections 167 and 173 the Code
shows that after the conclusion of the investigation, an appropriate report u/s 173
of the Code is to be filed by the police giving information as required by Section
173. In terms of Section 190 of the Code, the concerned Magistrate may take
cognizance of any offence inter alia upon a police report. At the stage of exercise of
power u/s 190 of the Code, as laid down by this Court in number of decisions, the
notable being the decision in Bhagwant Singh v. Commissioner of Police, (1985) 2 SCC
537, the Magistrate may deem fit that the matter requires further investigation on
certain aspects/issues and may pass appropriate direction. It is only after taking of
the cognizance and issuance of process that the accused is entitled, in terms of
Sections 207 and 208 of the Code, to copies of the documents referred to in said
provisions.

The filing of the charge-sheet by itself, does not entitle an accused to copies
of any of the relevant documents including statement u/s 164 of the Code, unless
the stages indicated above are undertaken.

Thus, merely because the charge-sheet was filed by the time the High Court
had passed the order in the present matter, did not entitle Respondent No. 2 to a
copy of the statement u/s 164 of the Code.
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16. CRIMINAL PROCEDURE CODE, 1973 — Section 167(2)
Compulsory bail — Indefeasible right — Neither Supreme Court in its order can be held to have

eclipsed the time prescribed u/s 167(2) of CrPC nor the restrictions which have been imposed
during the lockdown announced by the Government shall operate as any restriction on the
rights of an accused as protected by Section 167(2) regarding his indefeasible right to get a
default bail on non-submission of charge-sheet within the time prescribed.

gun ufehar Afedr, 1973 - URT 167(2)

AT FTAT - 39T HRAPR - 7 & SeadH AT 30 1A H URT 167 (2) SUH. P 37hA
fafed 3/af wo3meerfed FEr 3aUTRAT AR ThdT & F & AR gRT SCUIVT ATSHOrST P T
HRROYT 6 ufdey, 3fged & 9rT 167(2) F 3 RAfa 3afd 7 3fFFT T3 uegd 78 & &
AT AT UrE i b 3SR W; ot ufderey & a3 amem ¥

S. Kasi v. State through the Inspector of Police Samaynallur Police Station Madurai

District

Judgment dated 19.06.2020 passed by the Supreme Court in Criminal Appeal No.452 of 2020,

reported in AIR 2020 SC 2921 (Three-Judge Bench)
Relevant extracts from the judgment:

Order was passed by Supreme Court in AIR Online 2020 SC 524 that period of
limitation, irrespective of the limitation prescribed under the general law or
Special Laws, whether condonable or not shall stand extended w.e.f. 15" March
2020 till further order/s to be passed by Supreme Court, on account of challenge
faced by the country on account of Covid-19 Virus and resultant difficulties that
may be faced by litigants. The order was for the benefit of the litigants who have
to take remedy in law as per the applicable statute for a right. The law of
limitation bars the remedy but not the right. The order cannot be read to mean
that it ever intended to extend the period of filing charge-sheet by police as
contemplated under Section 167(2) of the Cr.P.C. The Investigating Officer could
have submitted/filed the charge-sheet before the (In-charge) Magistrate.
Therefore, even during the lock down and as has been done in so many cases
the charge-sheet could have been filed/submitted before the Magistrate and the
Investigating Officer was not precluded from filing/submitting the charge-sheet
even within the stipulated period before the Magistrate. The provision of Section
57 as well as Section 167 are supplementary to each other and are the
provisions which recognise the Right of Personal Liberty of a person as
enshrined in the Constitution of India. The order of Supreme Court never meant
to curtail any provision of Cr.P.C. or any other statute which was enacted to
protect the Personal Liberty of a person. The right of prosecution to file a charge-sheet
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even after a period of 60 days/90 days is not barred. The prosecution can very well
file a charge-sheet after 60 days/90 days but without filing a charge-sheet they
cannot detain an accused beyond a said period when the accused prays to the
court to set him at liberty due to non-filing of the charge-sheet within the period
prescribed. The right of prosecution to carry on investigation and submit a charge-
sheet is not akin to right of liberty of a person enshrined under Art. 21 and reflected
in other statutes including Section 167 Cr.P.C. Neither Supreme Court in its order
can be held to have eclipsed the time prescribed under Section 167(2) of Cr.P.C.
nor the restrictions which have been imposed during the lockdown announced by
the Government shall operate as any restriction on the rights of an accused as
protected by Section 167(2) regarding his indefeasible right to get a default bail on
non-submission of charge sheet within the time prescribed. The learned Single
Judge committed serious error in reading such restriction. Leaned Single Judge
also erred in holding that the lock down announced by the Government of India is
akin to the proclamation of Emergency.

17. CRIMINAL PROCEDURE CODE, 1973 — Section 173(8)
Investigation during trial — For the ends of justice, in appropriate cases, the court can order
further investigation at the stage of trial.

gon ufthar Afedr, 1973 - URT 173(8)
framor & STt 3T - HART Ul H, S & 3R F o, =mrared fERr & uhH W
TR HITOT T 3TN B HheT &

Lokesh Solanki v. State of M.P.

Order dated 20.02.2020 passed by the High Court of Madhya Pradesh (Indore Bench) in

Miscellaneous Criminal Case No. 51140 of 2019, reported in ILR (2020) MP 1212
Relevant extracts from the order:

As per the provisions of Criminal Procedure Code, after completion of
investigation in cognizable offence, the police files final report under Section
173(8) of Criminal Procedure Code, commonly known as chargesheet. After such
report has been forwarded to the Magistrate, at times, the police conducts further
investigation as well, under Section 173(8) of Criminal Procedure Code. However,
whether such exercise can be gone into at the post cognizance stage was a matter
which needed to be thrashed out. The Hon’ble Apex Court in number of citations
such as in the case of H.N. Rishbud v. State of Delhi, AIR 1955 SC 196 paved the
way for further investigation even after the Magistrate had taken the cognizance.
In the case of Hemant Dhasmana v. CBI and anr., (2007) 1 SCC 536, it was held that
power of police to conduct further investigation can be triggered out at the
instance of the Court. In the case of Randhir Singh Rana v. State (Delhi
Administration), (1997) 1 SCC 361, it was held that Magistrate cannot suo motu
direct further investigation or direct reinvestigation but an application has to be
filed before him. In the case of Amrutbhai Shambhubhai Patel v. Sumanbhai
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Kantibhai Patel, (2017) 4 SCC 177, it was held that after cognizance has been taken,
further investigation under Section 173(8) of Criminal Procedure Code, cannot be

directed either suo motu or at the behest of complainant. However, recently the

three Judge Bench of Hon’ble Apex Court in the case of Vinubhai Haribhai Malviya
v. State of Gujarat, 2019 SCC Online SC 1346 has held as under:

“It does not stand to reason that the legislature provided power
of further investigation to the police even after filing a report, but
intended to curtail the power of the Court to the extent that even
where the facts of the case and ends of justice demanded, the
Court can still not direct the investigating agency to conduct
further investigation, which it could do on its own.”
Hence no doubt remains that for the ends of justice, in appropriate cases, the

Court can order further investigation even at the stage of trial.

*18. CRIMINAL PROCEDURE CODE, 1973 — Section 190

19.

PRE-CONCEPTION AND PRE-NATAL DIAGNOSTIC TECHNIQUES (PROHIBITION OF SEX
SELECTION) ACT, 1994 — Section 28(1)

Cognizance of offence — It can safely be held that until the complaint is signed and presented
before the competent Court by the officer authorized or appropriate authority as notified by

the State Government, the Court cannot take cognizance on such complaint.

gun ufehar Gfedr, 1973 - URT 190

TIRoT g 3R gHaqd e dweie (ferer age ufase) sffRwe, 1994 - 9RT 28(1)

HURTY BT G - Tg GUAT F7 F Dl ST Fobell & b 51 db T TR g g agfaa
AT Uit HTABRT g TEARR Y URdIG F&Td T & HHAGT U el ehar S,
=Terd 8 ufare W HAT A6l of FehlT &

Mukesh Rathore v. State of M.P. and anr.
Order dated 26.06.2020 passed by the High Court of Madhya Pradesh (Indore Bench) in
Miscellaneous Criminal Case No. 3154 of 2020, reported in 2020 CrilJ 4094

CRIMINAL PROCEDURE CODE, 1973 — Sections 195 and 340

INDIAN PENAL CODE, 1860 — Sections 192, 193, 463 and 464

(i) Offences against lawful authority of public servants and offences
against public justice - Composite offences for some of which
Section 195 CrPC is not attracted — Procedure to be followed — Held,
when it is not possible to split up the offences, procedure contained
in Section 195 should be followed.
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(ii) Fabricating false evidence and making false document — Constitution
of — Explained — To attract Section 464, document itself must be made
in the name of a person, by whom the person who creates the
document knows that it was not made — Thus, if a person executes a
sale deed in his name relating to property which he knows that does
not belong to him, does not constitute making a false document.

gun ufsear | fedr, 1973 - 91T 195 TF 340

HITATT gun Fear, 1860 - 9RIT 192, 193, 463 UT 464

(i) o dawt & FAfyget gifasR vd a0 =317 & faeg Jyuay - gafy ouy Sasdm
$o & faIv 9T 195 S.U. 4. & wayura aid ag - 3uars sira aret ufsear -

sfufautfca, s@ vyl Fo0qaF A1 HT A &0 T09RT 195 & fafza uftear

BT UTdd fopaAT SATAT TITETI

(ii) farear @reg a1gar AR fHALAr eard st ITAT - TS - ASTAT AT - GIRT 464 H0
HET FIF & fore grard s e 0@ cafs & ara a dar fear srar arfge,

fSIad g gTATAS AR HIA ardlr <afep Aradr & fop T a& aarar a3 a1 - 59
gk, Ifg FE <afh 3rua ara @ v gufa &1 fawy fadtw fasurfea w3dar &, S0
ag SATAd1 & fop 3@y At &, ange fHear geard st aarar A& Hgr S|

M/s Bandekar Brothers Pvt. Ltd. & anr. v. Prasad Vassudev Keni, Etc.

Judgment dated 02.09.2020 passed by the Supreme Court in Criminal Appeal No. 546 of

2017, reported in 2020 (3) Crimes 409 (SC)

Relevant extracts from the judgment:

Equally important to remember is that if in the course of the same transaction
two separate offences are made out, for one of which Section 195 of the Cr.P.C. is
not attracted, and it is not possible to split them up, the drill of Section 195(1)(b) of
the Cr.P.C. must be followed.

X X X

Section 463 of the IPC speaks of “forgery” as being the making of a “false
document” or “false electronic record”, or a part thereof, to do the various things
that are stated in that section. Unless a person is said to make a false document or
electronic record, Section 463 does not get attracted at all. The making of a “false
document” is then dealt within Section 464 of the IPC.

The “First” category of Section 464 makes it clear that anyone who
dishonestly or fraudulently makes or executes a document with the intention of
causing it to be believed that such document was made or executed by or by the
authority of a person by whom or by whose authority he knows that it was not
made, can be said to make a false document. Several judgments of this Court

19



have held that assuming dishonesty or fraud, the second ingredient of the “First”

category of Section 464 is that the document itself must be made by or by the

authority of a person by whom or by whose authority the person who creates the
forgery knows that it was not made. If the second ingredient is found missing, the

offence of forgery is not made out at all.

In Mohd. Ibrahim v. State of Bihar, (2009) 8 SCC 751, it was held that the

execution of a sale deed by somebody in his own name qua property which is not

his does not constitute making a “false document” under Section 464 of the IPC,

because he does not impersonate the owner or falsely claim to be authorised or

empowered by the owner to execute the deed on the owner’s behalf. The Court

held:

“The condition precedent for an offence under Sections 467 and
471 is forgery. The condition precedent for forgery is making a
false document (or false electronic record or part thereof). This
case does not relate to any false electronic record. Therefore, the question
is whether the first accused, in executing and registering the two sale
deeds purporting to sell a property (even if it is assumed that it
did not belong to him), can be said to have made and executed
false documents, in collusion with the other accused.

There is a fundamental difference between a person executing a
sale deed claiming that the property conveyed is his property,
and a person executing a sale deed by impersonating the owner
or falsely claiming to be authorised or empowered by the owner,
to execute the deed on owner’s behalf. When a person executes
a document conveying a property describing it as his, there are
two possibilities. The first is that he bona fide believes that the
property actually belongs to him. The second is that he may be
dishonestly or fraudulently claiming it to be his even though he
knows that it is not his property. But to fall under first category
of “false documents”, it is not sufficient that a document has
been made or executed dishonestly or fraudulently. There is a
further requirement that it should have been made with the
intention of causing it to be believed that such document was
made or executed by, or by the authority of a person, by whom
or by whose authority he knows that it was not made or
executed.

When a document is executed by a person claiming a property
which is not his, he is not claiming that he is someone else
nor is he claiming that he is authorised by someone else.
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Therefore, execution of such document (purporting to convey some
property of which he is not the owner) is not execution of a false
document as defined under Section 464 of the Code. If what is
executed is not a false document, there is no forgery. If there is
no forgery, then neither Section 467 nor Section 471 of the Code
is attracted.”

*20. CRIMINAL PROCEDURE CODE, 1973 — Section 197

21.

PREVENTION OF CORRUPTION ACT, 1988 — Sections 13(1)(d), (2) and 19
Sanction for prosecution — Investigation has been completed and charge sheet has been filed

then the effect of sanction is not material.

oD ufehar HftT, 1973 - URT 197
SR fAaror 31fAAaH, 1988 - URIT 13(1)(®), (2) T 19
HHAMET & forw Fhepiat - 3reawor qut enarn & 3R FfHamTes gegd frar 311 g & aoedipia @

THTT AecaQuT el ol

Vivek Singh v. State of M.P. and ors.

Order dated 19.05.2020 passed by the High Court of Madhya Pradesh (Gwalior Bench) in
Writ Petition No.25440 of 2019, reported in 2020 CriLJ 2893 (M.P.) (DB)

CRIMINAL PROCEDURE CODE, 1973 — Sections 227 and 228

Framing of Charge — Criminal Conspiracy — No material on record show that the accused and
co-accused entered into an agreement and for getting a job, they prepared and submitted a
forged mark-sheet as genuine — Only on the basis of memorandum of co-accused, framing of

charge is not proper.

2un yfehar EiedT, 1973 - RIT 227 Ud 228

IR &Y FaT=T - 3R oI - 3ifderm W U $E favy avg a6 ¢ Si0ae afffa o enfe
HIGD Td FE-HAGh Ueh FHAST H A & iR ARY Uil & TIT 381 HeI T Iehegar @0
AT & 0 F FUR 3R TEgd 6 - hael Te-317Hg & HUF & IR W IRW A foa=r sfa
T T

Jagesh v. State of M.P.

Judgment dated 09.06.2020 passed by the High Court of Madhya Pradesh in Criminal
Revision No. 404 of 2019, reported in 2020 CriLJ 3493

Relevant extracts from the judgment:

It prima facie appears from the case diary that the mark-sheet of four persons
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were found forged but the petitioners have been made as an accused in relation to
forged mark-sheet of co-accused Anjani Pawar. Although, the Trial Court has
framed the aforesaid charges against the petitioners/accused in relation to other
persons also allegedly whose mark-sheet found to be forged but this is not a case
of prosecution. It is not disputed that on the basis of memorandum of Anjani Pawar,
the petitioner Jagesh has been implicated as an accused who disclosed about the
petitioner Dashrath. There is no other evidence against the petitioners except the
memorandum of co-accused. Although, the seizure of ° 10,000/- from the
possession of petitioner-Jagesh and * 5,000/- from the possession of petitioner-
Dashrath were made by the police but same was done after long time of its giving,
moreover, there is no material on the record on which it can be said that the seized
amount was in connection with the co-accused Anajni Pawar in any manner. Further
during the investigation, the Investigating Officer has also recorded the statement
of husband of Anjani Pawar who expressed his unawareness regarding payment of
alleged amount by her wife to petitioner/accused for preparing forged mark-sheet.
There is also no investigation found in relation to Jitendra Prajapati who allegedly
got

* 45,000/- from the co-accused Dashrath. There is no material on the record on
which it can be said that the petitioners committed alleged offences. Apart from that
there is no material which shows that the petitioners and co-accused Anjani Pawar
were entered into an agreement and for getting a job, they prepared and submitted
a forged mark-sheet as genuine. In regard to criminal conspiracy, there is no
material available on the record as well as no extra judicial confession of
petitioners/accused in which he confess his offence. Further no statement of any
witnesses is recorded who told that petitioners/accused received any amount from
co-accused Anjani Pawar.

22. CRIMINAL PROCEDURE CODE, 1973 — Sections 372 and 377
Maintainability — Appeal seeking enhancement of sentence at the instance of the victim is
not maintainable.
gon ufshar @R, 1973 - URIT 372 U4 377
UINOTIAT - Qi3 g7 SU0IERT # g et v T 37diel amNoi 18 &

Parvinder Kansal v. State of NCT of Delhi and anr.

Judgment dated 28.08.2020 passed by the Supreme Court in Criminal Appeal No. 555 of

2020, reported in AIR 2020 SC 4044 (Three-Judge Bench)

Relevant extracts from the judgment:

Chapter XXIX of the Code of Criminal Procedure, 1973 deals with ‘Appeals’
and Section 372 makes it clear that no appeal to lie unless otherwise provided by
the Code or any other law for the time being in force. It is not in dispute that in the
instant case appellant has preferred appeal only under Section 372, CrPC.
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The proviso is inserted to Section 372, CrPC by Act 5 of 2009. Section 372 and the
proviso which is subsequently inserted read as under:
“372. No appeal to lie unless otherwise provided.— No appeal shall
lie from any judgment or order of a Criminal Court except as
provided for by this Code or by any other law for the time being
in force:
Provided that the victim shall have a right to prefer an appeal
against any order passed by the Court acquitting the accused or
convicting for a |lesser offence or imposing inadequate
compensation, and such appeal shall lie to the Court to which an
appeal ordinarily lies against the order of conviction of such
Court.”

A reading of the proviso makes it clear that so far as victim’s right of appeal is
concerned, same is restricted to three eventualities, namely, acquittal of the
accused; conviction of the accused for lesser offence; or for imposing inadequate
compensation. While the victim is given opportunity to prefer appeal in the event of
imposing inadequate compensation, but at the same time there is no provision for
appeal by the victim for questioning the order of sentence as inadequate, whereas
Section 377, CrPC gives the power to the State Government to prefer appeal for
enhancement of sentence. While it is open for the State Government to prefer
appeal for inadequate sentence under Section 377, CrPC but similarly no appeal
can be maintained by victim under Section 372, CrPC on the ground of inadequate
sentence. It is fairly well settled that the remedy of appeal is creature of the
Statute. Unless same is provided either under Code of Criminal Procedure or by
any other law for the time being in force no appeal, seeking enhancement of
sentence at the instance of the victim, is maintainable. Further, we are of the view
that the High Court while referring to the judgment of this Court in the case of
National Commission for Women v. State of Delhi & anr., (2010) 12 SCC 599 has rightly
relied on the same and dismissed the appeal, as not maintainable.

o
23. CRIMINAL PROCEDURE CODE, 1973 — Section 427

INDIAN PENAL CODE, 1860 — Sections 392 and 397 r/w/s 34

(i) It is settled position of the law that the direction to run the sentence
concurrently may be passed by the Trial Court, Appellate Court and
the Revisional Court.

(ii) The purpose of imprisonment is not only to incarcerate the accused
person within four walls of the jail; the purpose is to reform the
convict so that he may be brought back into the society as a peace-
loving and law-abiding citizen.
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gun ufssar |fedr, 1973 - GRT 427

HITAT gon Hfedr, 1860 - URIT 392 vg 397 @gufsd URT 34

(i) us fafa & Tarfag ufgurgar & fo faamor =araraa, srdeha =araraa 3k
QANETOT FTATAY GUOTE A & FAAAT Tada & fAder & g 2|

(i) GUOrEer &1 32T d Had FfHYD <afh SO BRIMT AT FRX-Eard & afiwg HIb

Y@AT § afed 3T 32T cWRAE &1 YR &1 & fad 38 aifafyry va fafy

HOATAS T ATIIND & TT A FATST & IJITF S1AT ST b |

Pankaj Verma alias Nikhil v. State

Judgment dated 12.06.2020 passed by the High Court of Delhi in Criminal Appeal No. 611 of

2018, reportedin 2020 (3) Crimes 126 (Del.)

Relevant extracts from the judgment:

It is settled position of the law that the direction to run the sentence
concurrently may be passed by the Trial Court, Appellate Court and the Revisional
Court.

The purpose of imprisonment is not only to incarcerate the accused person
within four walls of the jail; the purpose is to reform the convict. The aim of
imprisoning a person is not merely to dump him in a jail. The aim is equally to
reform him during the period of incarceration so that he may be brought back into
the society as a peace-loving and law-abiding citizen. The appellant herein has
been in judicial custody for more than seven years which is long enough time to
reform a person. Therefore, further incarceration of the petitioner beyond seven
years would not serve any fruitful purpose. The appellant has already undergone
about 1 year 5 months actual sentence of 5 years. The appellant is otherwise in
judicial custody from 19.06.2013 and has already been in jail for about 7 years.
Thus, present case falls under four corners of cases discussed above. Therefore, it
would be in the interest of justice as well as in the interest of family member of
appellant who are stated to be in very bad financial condition, this Court is of the
opinion that justice would be met if directed to run the sentences concurrently as
prayed for.

[ ]
*24. CRIMINAL PROCEDURE CODE, 1973 — Section 438

Anticipatory bail — Even if the police authority has declared award or prepared Farari

Panchnama even then anticipatory bail application is maintainable, however, it is to be seen

on merits that whether that application deserves to be considered and allowed as per the

factors enumerated in Section 438 of CrPC itself and if any of those factors are not satisfied
then the Court certainly has discretion to reject it — It is to be kept in mind that personal
liberty of an individual as ensured by Section 438 of CrPC is embodiment of Article 21 of

Constitution of India in CrPC — Therefore, scope and legislative intent of Section 438 of CrPC

is to be seen from that vantage point.
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*25.

2un yfehar |, 1973 - URT 438

HRNH FATAT - T Yford gRT GIEBR i Fora I S0374ar BRI TaATAT AR R a1 g0dd
i 1N FAAS e gmvolT §, T I5 JOTEHT F YR W W@ ST @rfev [ & 3maea
E.U.H. & URT 438 H YITTOIT SRebT & HFAR faar fopdr Ser 3R Fliepr fohdr oty 7o § 3R afe
STH U FE HRD TAWYIG, Al & A0AATAT HOFTH ATHR I Pl [T FT & FIIHIAAR & - T8
T T A T STl fRT fob .U, 6. & 9T 438 gRT FIATRT &Y 978 fonalt cafes it eafehord TadTar
gun ufehar |fedt 3 HRA & Giaura & 3rgese 21 & el & - 31d: .. & 9rT 438 & fIedr
Td faUrY 31T O3 DT A SWT ST AR T

Balveer Singh Bundela v. State of M.P.
Order dated 12.05.2020 passed by the High Court of Madhya Pradesh (Gwalior Bench) in
Miscellaneous Criminal Case No. 5621 of 2020, reported in ILR (2020) MP 1216

CRIMINAL TRIAL :

APPRECIATION OF EVIDENCE:

(i) Criminal Trial — Appreciation of evidence - Related witness - Just
because the withesses are related cannot be the basis to discard
their evidence, if it is otherwise natural and truthful.

(ii) Benefit of doubt — Wrong acquittal of co-accused - If a wrong relief is
given to one accused, does not mean that same should be given to
co-accused against whom clinching evidence has come on record
about the manner in which the offence was committed.

3Tt faaryor:

&Y T Heih:

(iy 3mofas AR - A8 &1 Ao - GFag gl - &k safee fe Targ arag
§, 3D AT&T HO ATNFIT HIA & YR AT g0 THAT §, R Ig AT
Farafas 3R a1

(i) €T &1 orH - Fe-AHg®d & Ffeqol smwales - afg w 3fHgs o Ffegoet
ygam fGar sirar €, 90 36@1 drcud ae a8 ¢ 6 we-afags, foed fwg

HUUY A & afd & a A €5 98 JfHA@ W 318 50 b0 g wgam fear
ST AR T

Rohtas & anr. v. The State of Haryana
Judgment dated 05.11.2019 passed by the Supreme Court in Criminal Appeal No. 764 of
2009, reported in 2020 (1) Crimes 352 (SC)
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*26. EVIDENCE ACT, 1872 — Sections 45 and 73

27.

Expert evidence — Application filed by the defendant for comparison of signature by
handwriting expert was rejected by Trial Court on the ground that there is no admitted
document on record — The plaintiffs had produced their own handwriting expert’s opinion
based upon the sale deed containing signature of executant of disputed Will — Signature
contained in Will can be compared with the signature contained in said sale deed -

Opportunity to call for report of handwriting expert cannot be denied.

areg 31fARTH, 1872 - URTT 45 TG 73

faRrwet wnalt - erderE AT ¥ SEATER HT Jofe e o fAarer gRT UFdd 3Tdee 36 YR |
RO =araTer gRT 3EdeR foRaT 131 R 31ffere W FE Tigd GEdTast el AT - aIGeToT o Fad
&1 3R A fpa e w3 sedere fadwst i  uxgd 6, fSaed adag & fAsaes &
TEAER 3 fdE & - qHIId H 3eafde FE&AmeR Y ol 3 frha faore 3 3reafde gearer d & sm
el ¥ - ST FIATT T UfTdeeT 3HTgel et T IR TG STt @ SR e FohaT ST Hehell B

Praveen Kunwar and anr. v. Vishwajeet Singh and ors.
Order dated 12.03.2020 passed by the High Court of Madhya Pradesh (Indore Bench) in
Miscellaneous Petition No. 5985 of 2019, reported in AIR 2020 MP 110

EVIDENCE ACT, 1872 — Sections 65 and 68

SUCCESSION ACT, 1925 — Section 63

(i) Secondary evidence — The original Will was lost and the certified
copy was produced — The plaintiff had admitted the execution of the
Will though it was alleged to be the result of fraud and
misrepresentation — The execution of Will was not disputed by the
plaintiff but only proof of the Will was the subject-matter in the suit —
Therefore, one of the evidence of the defendants is that the original
Will was lost and the certified copy is produced, the defendants have
made out sufficient ground for leading secondary evidence.

(ii) Secondary evidence — Requirement to file application — There is
no requirement that an application is required to be filed in terms
of Section 65(c) of the Evidence Act before the secondary
evidence is led - A party to the lis may choose to file an
application which is required to be considered by the trial court
but if any party to the suit has laid foundation for leading
secondary evidence, either in the plaint or in evidence, the
secondary evidence cannot be ousted for consideration only
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(iii)

because an application for permission to lead secondary evidence
was not filed.

Proof of Will — At least one of the attesting withesses is required to
be examined to prove his attestation and the attestation by another
witness and the testator — Once the Will has been proved then the
contents of such documents are part of evidence, thus the
requirement of Section 63 of the Succession Act and Section 68 of
the Evidence Act stands satisfied — Witness is not supposed to
repeat in a parrot like manner the language of Section 68 of the
Evidence Act.

greg AfAfAIA, 1872 - YRIT 65 T 68

3aufaaR FAFAAITH, 1925 - YR 63

(i)

(ii)

(iif)

fgdas @ - A a@rad @o 78 oA 3R gAIforg ufa geqa & 7 - ardy
gdrad & faAsurga &0 TSI AT, ST Tg 08T JarA7 6 a8 gmErady 3R
goaug A &1 gioH oAfr - ardY g adigd &1 fasurea fyarfea A&t ar dfpa
gdlgd &1 gATTOTA fRar Srar € arg &7 faug-aeg o1 - ufaarfgal #r v areg
Jg ¢ 5 Ao adfiaa woag off safere garforg ufa gega & o 2, ufqarfeat &
fgdias areg urqd #3d & forw uata rar aqrar g1

fefias ared - 3MACAT UEqd HIA BT MaIDAT - 30 aTd BT BB MATDBAT Ag!
¢ o5 fgdias areg gega fpd ara @ ued arey sfafaasd & a1 65(7) &

el A v maga fpar Srar @IfRe - arg &1 FE U WAGA UEIT HIA b

famey &1 999 & FHar & 58 faae =argray g T & foar aar arfee
Afpe a1g 1 HE UaT argud A AT @ieT A fEAIId qrET UEGT HIA BT AU
I@Ar § danfgdIad a1y s0had 50 HROT fIaR & a3 T 18T AL HIAT TIfeT
fp fgclias areg ueqd ®Id & IgAfT & forv maga geqd ¢ feaar aar ar|

gdlgd &1 |Ifad a1 S1ar1 - oH § HH Teh HJUATOTS A1l &1 qdieror sash
TIT & HUATOTA AR qa @iefl qur fasurga & JguATOTA H0 YAIOTT B &
ford smaeas § - 5@ v 9T a@Id AT g0 AT § d03WH Hedd T A8
&1 {1 gOSATA & AR 9 63 3aUfAHT fdfaasw a g 68 @rey sfafaas &
HAYHAT EIE O AT § - @rell & forw ag smags g & 6 ag am & #ify

a1y 68 Irey JfATAITH Y HINr FOEEIT|
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Dhanpat v. Sheo Ram (Deceased) through L.Rs. and ors.

Judgment dated 19.03.2020 passed by the Supreme Court in Civil Appeal No.1960 of 2020,

reported in AIR 2020 SC 2666
Relevant extracts from the judgment:

In Aher Rama Gova & ors. v. State of Gujarat, (1979) 4 SCC 500, the secondary
evidence of dying declaration recorded by a Magistrate was produced in evidence.
This Court found that though the original dying declaration was not produced but
from the evidence, it is clear that the original was lost and was not available. The
Magistrate himself deposed on oath that he had given the original dying declaration
to the Head Constable whereas the Head Constable deposed that he had made a
copy of the same and given it back to the Magistrate. Therefore, the Court found
that the original dying declaration was not available and the prosecution was
entitled to give secondary evidence which consisted of the statement of the
Magistrate as also of the Head Constable who had made a copy from the original.
Thus, the secondary evidence of dying declaration was admitted in evidence,
though no application to lead secondary evidence was filed.

Even though, the aforesaid judgment is in respect of the loss of a sale deed,
the said principle would be applicable in respect of a Will as well, subject to the
proof of the Will in terms of Section 68 of the Evidence Act. In the present case as
well, the Will was in possession of the beneficiary and was stated to be lost. The

Will is dated 30" April, 1980 whereas the testator died on 15" January, 1982. There
is no cross-examination of any of the withesses of the defendants in respect of loss
of original Will. Section 65 of the Evidence Act permits secondary evidence of
existence, condition, or contents of a document including the cases where the
original has been destroyed or lost. The plaintiff had admitted the execution of the
Will though it was alleged to be the result of fraud and misrepresentation. The
execution of the Will was not disputed by the plaintiff but only proof of the Will was
the subject matter in the suit. Therefore, once the evidence of the defendants is
that the original Will was lost and the certified copy is produced, the defendants
have made out sufficient ground for leading of secondary evidence.

There is no requirement that an application is required to be filed in terms of
Section 65(c) of the Evidence Act before the secondary evidence is led. A party to
the lis may choose to file an application which is required to be considered by the
trial court but if any party to the suit has laid foundation of leading of secondary
evidence, either in the plaint or in evidence, the secondary evidence cannot be
ousted for consideration only because an application for permission to lead
secondary evidence was not filed.

In view of the H. Venkatachala Iyengar v. B.N. Thimmajamma, AIR 1959
SC 443 and Seth Beni Chand (since dead) now by LRs. v. Smt. Kamla Kunwar & ors.,
(1976) 4 SCC 554, at least one of the attesting withesses is required to be examined
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to prove his attestation and the attestation by another witness and the testator. In
the present case, DW-3 Maha Singh deposed that Chandu Ram had executed his
Will in favour of his four grandsons and he and Azad Singh signed as witnesses. He
deposed that the testator also signed it in Tehsil office. He and Azad Singh were
also witnesses before the Sub-Registrar. In the cross-examination, he stated that
he had come to Tehsil office in connection with other documents for registration. He
deposed that Ex.D-4 the Will, was typed in his presence. He denied the question
that no Will was executed in his presence. There was no cross-examination about
his not being present before the Sub-Registrar. Once the Will has been proved then
the contents of such document are part of evidence. Thus, the requirement of
Section 63 of the Sucession Act and Section 68 of the Evidence Act stands
satisfied. The witness is not supposed to repeat in a parrot like manner the
language of Section 68 of the Evidence Act. It is a question of fact in each case as
to whether the witness was present at the time of execution of the Will and whether
the testator and the attesting withesses have signed in his presence. The statement
of the attesting witness proves the due execution of the Will apart from the
evidence of the scribe and the official from the Sub-Registrar’s office.

.

*28. EVIDENCE ACT, 1872 — Section 65-B
Admissibility of electronic record — Where the mode of proof was irregular or insufficient and
where the document is already marked as exhibit, then the objection with regard to its mode
of proof cannot be raised at a later stage, however, where the document itself is not
admissible, then it has to be excluded though it might have been brought without any
objection — The electronic document without accompanied by a certificate u/s 65-B of
Evidence Act is not admissible in law.

ey 3fAfATH, 1872 - URT 65-@

gorareifeles Repill T amerdr - sl garor &t A srfaferd srer sroata o 3R cwads e @ &
Ueidd forar foham ST et & agl 38 JaATeT B AT & Faur 3 3mufey Pardadt wha W e 3318 ST
TRl &, TR, STEl exaTdel TaAHT TR & Tei 3 HTatord BT ST AT o7y & 38 forely 3mufey &
T fora a1 E0- STl e cTdTdel URT 65- ATeY AT & yaToTgT & e are 3 amer
J

Vijay and anr. v. State of M.P.

Order dated 29.05.2020 passed by the High Court of Madhya Pradesh (Indore Bench) in
Criminal Appeal No. 482 of 2014, reported in 2020 CrilJ 4136
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*29.

*30.

*31.

EVIDENCE ACT, 1872 — Section 119

(i) Dumb witness — Effect of non-compliance — Since the term ‘shall’ is used in the
proviso to Section 119 of the Evidence Act, the obligation of videography of the
statement is mandatory.

(ii) Non-compliance of the proviso is fatal to the prosecution case and
the statement of the prosecutrix is not worthy of reliance.

ey wfafags, 1872 - arr 119

(iy #P @&l - AFFUIA HT AT - YL ‘BT © A &I 3TIW A& FTATAIA Y
g 119 & uwigs A fear arar &, gara & AfhImrs &1 arfi¥ea sifaard 21

(i) ¥g® &I FFUTAT o HIAT FTHIIT & ATAS & forw args § 3 afFgmrh &1
Fua foarg ara a8 |

Gokul v. State of M.P.
Judgment dated 12.05.2020 passed by the High Court of Madhya Pradesh (Indore Bench) in
Criminal Appeal No. 187 of 2015, reported in 2020 CrilJJ 2713

°
HINDU SUCCESSION ACT, 1956 — Partition
Alienation before Partition — Right of Co-sharer — When the property in dispute is joint in
nature, then although the co-sharer can sell the property to the extent of his share, but he

cannot sell the specific piece of land — Alienation of the property beyond his share is void.
g safier 3ffATe, 1956 - RS

faTSIeT Qd EEaia]oT - Fe-3arll &1 3SR - 1a RFarfea Tufy €g@ wpfa & & a9 eeife ae-
FruTd HUT HOITU 370 &Y TAT c7eh [ha & Hebell ¢ feh ag 91fd & RafAfEe sierepr fasha i oy
FhdT - 3Hb 3727 & HTARD FFufer bl gEATaR0T L &

Parmal Singh (dead) through L.Rs. and ors. v. Ghanshyam and anr.

Judgment dated 07.03.2019 passed by the High Court of Madhya Pradesh (Gwalior Bench) in

Second Appeal No. 373 of 2001, reported in 2020 (2) MPU 132

HINDU SUCCESSION ACT, 1956 — Section 6

REGISTRATION ACT, 1908 — Section 17

Devolution of interest in coparcenary property — Right of a daughter

(i) The provisions contained in substituted Section 6 of the Hindu
Succession Act, 1956 confer status of coparcener on the daughter
born before or after amendment in the same manner as son with same
rights and liabilities.
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(ii)

(iii)

(iv)

(v)

The rights can be claimed by the daughter born earlier with effect from
09.09.2005 with savings as provided in Section 6(1) as to the disposition or
alienation, partition or testamentary disposition which had taken place before
20" day of December, 2004.

Since the right in coparcenary is by birth, it is not necessary that
father coparcener should be living as on 09.09.2005.

The statutory fiction of partition created by proviso to Section 6 of the
Hindu Succession Act, 1956 as originally enacted did not bring about
the actual partition or disruption of coparcenary. The fiction was only
for the purpose of ascertaining share of deceased coparcener when
he was survived by a female heir, of Class-l as specified in the
Schedule to the Act of 1956 or male relative of such female. The
provisions of the substituted Section 6 are required to be given full
effect. Notwithstanding that a preliminary decree has been passed
the daughters are to be given share in coparcenary equal to that of a
son in pending proceedings for final decree or in an appeal.

In view of the rigor of provisions of Explanation to Section 6(5) of the Act of
1956, a plea of oral partition cannot be accepted as the statutory
recognised mode of partition effected by a deed of partition duly
registered under the provisions of the Registration Act, 1908 or
effected by a decree of a court. However, in exceptional cases where
plea of oral partition is supported by public documents and partition
is finally evinced in the same manner as if it had been affected by a
decree of a court, it may be accepted. A plea of partition based on oral
evidence alone cannot be accepted and to be rejected outrightly.

g saufeR 3fAfATH, 1956 - URT 6
o 3fafaTe, 1908 - 4rT 17
eI Heufey 3 fect o =T - T 1 HASR

foeg saurfteR ifafaas, 1956 1 ufaedd arT 6 & 3uefed uraurEt 3 Juke & q@
AT T STedll T BOTgads H WieAfa g3 & A HHpRi 3 arf¥icat & @y o
BT &

HAMA F gd STt G b ITABRI 1 grar 09.09.2005 & H ebell &, Fargy ary 6(1) &
yraanfad 31garg & SR faaRor, 3aRor, s ar adfiId gRT 3 TehrAvT 020 fHeR,
2004 & & g0 & |

i FeaRdr F 3RSR e ¥ e@AT &, sAfaT ITg 3aTF e ¢ & Uar e
09.09.2005 FOshfad &l

Ad ®u @ yfafoafaa feeq saufusiy sfufaas, 1956 @Y 4131 6 &
gIdqd I ddTs T TaHTad & darfas ddeudr, areafas fauraa
a1 gggrifaady &y Ay & &FIAT 1 T§ FeUAT ATT H S AEGITId &I
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32,

T A A & 3237 ¥ 2N, T 380F TS 1956 & 3fAfdasr 6 sggah 7 Aféye adf-ve i
AT SATABRY, I7 T Afeell & G ATAER ST §0 IIAEATTAT URT 6 & et hoge
geTd U STt Y JHTaeaehar ¥ 56 a1 & TH U 6 veh URiRep 3l wie o & 7S ¥,
JAH AR 3¥ar HAS F dfdd wrdarer #3 9 gt FoTEERST # gF & FA Rear
fem s gom|

(v) 1956 & FTATATH FHr URT 6(5) & TUETHRUT & HSX YIaUTAT & s H Alf&d AT &0
faamsa & aifafde Aegar o 3fF & §0 F TheR & fear o woar e faerm g
gHTg H T T Tg ST IRfATH, 1908 F I TP YA ATeT
3T g YT F 1T fyrera 3 &1 Uiy, 3muarfes AT F Sl A e R & ah
HOAEH GEdTdel gRT FATIT fomam Siar & AR fasraa wosiad: 38 add & uahe fhar Srar
T O TP I IrATer™ Y TSI gRT Uea & 3T Bl J03Y TR fRAT ST HebdTl &1 AT
A Fre W 3maTRA fITSTa & Th BOTNDR A4 AT ST ThaT & 3T 5/ gUHAdT: @RS
foram St =nfeT

Vineeta Sharma v. Rakesh Sharma and ors.

Judgment dated 11.08.2020 passed by the Supreme Court in Civil Appeal No. ...., Diary No.
32601 of 2018, reported in AIR 2020 SC 3717 (Three-Judge Bench)

INDIAN PENAL CODE, 1860 — Sections 120B and 420
The charge u/s 420 IPC is not an isolated offence but it has to be read along with the offences

under the Act to which the respondents may be liable with the aid of Section 120-B of IPC.
AR U0 HidT, 1860 - URIT 1209 TF 420

HRAT o0 FfRedT &1 4T 420 & AT RO THRHT IFUAY TE & Weg 38 ARAFIA & 317
T & | U STTAT SO SAOGATIT0T HOURT 120-9 1.8 6. T HSIAT & Sl &A1 T |

State of Madhya Pradesh v. Yogendra Singh Jadon and anr.
Judgment dated 31.01.2020 passed by the Supreme Court in Criminal Appeal No. 175 of
2020, reported in 2020 (3) Crimes 119 (SC)

Relevant extracts from the judgment:

The manner in which loan was advanced without any proper documents and

the fact that the respondents are beneficiary of benevolence of their father
prima facie disclose an offence under Sections 420 and 120-B IPC. It may be
stated that other officials of the Bank have been charge sheeted for an offence
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under Sections 13(1)(d) and 13(2) of the Act. The charge under Section 420 IPC is not an
isolated offence but it has to be read along with the offences under the Act to which the

respondents may be liable with the aid of Section 120-B of IPC.

33.

INDIAN PENAL CODE, 1860 — Sections 149 and 302
CRIMINAL TRIAL:
APPRECIATION OF EVIDENCE:

(i)

(ii)

(iii)

Sole eye witness — Evidentiary value of — Conviction can be based on
evidence of sole eye witness provided it is trustworthy and reliable
and free from material contradictions, omissions and/or
improvements - Instantly, there were material contradictions,
omissions and improvements in evidence of sole eye withess with
respect to participation of co-accused in the incident, availability of
light, manner in which they run away and carrying weapon (lathis) —
Held, benefit of doubt must go to the co-accused.

Identification of accused in dark night (Amavasya) — Incident took
place between 4.00 and 5.00 a.m. — Sole eye witness u/s 161 CrPC
stated that she identified the co-accused in the light of torch and by
voice — In her deposition she improved that there was chimney light
in the cattle-shed where she was sleeping — There was no recovery of
torch — Held, identification of co-accused is doubtful.

Conviction of original assailant relying upon the deposition of sole
eye withess — Effect on case of other co-accused — Where case of
original accused is distinguishable from the other co-accused,
deposition of eye witness against original accused is found
consistent and reliable, and against other co-accused is full of
material contradictions and omissions, conviction of original accused
will not affect acquittal of other co-accused.

AT gun Hfedr, 1860 - UITIT 149 T 302

3maufys faargor:

&Y T Heih:

(i)

Tl Teleell @rell - aifdgs Aod - cwfAfy wher =ggaell @el &1 @reg w

ariYd &0 g&hdr & gud a8 o 3R faggaha woayr arfcas fazmmaray, ami

AR/ Uit @ A &0 - FEANT ATHS A, Uhel walaell @il &Y @reg # gear A

Te-ATHYGH Y AN, gh1er &Y 3udeydr, gedAr T & 3a% A Hr Hfy vd

efaarr (anfsar) (@a & faeq w arfeas farwmend, om 3R guw S -

sfufautia, we-31fHgs Fo4cE &1 arw Fraar afeu)
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(i) A T (rATIEAT) A JHYD HT UFATA - GCAT UId: 04-05 I & HEF g9 -

Tehel TaIgelt araft & 3y 91w 161 & HUA A gqrAT F 3HA o Hr (WA AR
ATt @ He-ATHGH 0 UTAEl AT - HUAT afivdrey d 389 g har &6 @7
(FAMea) & Siel gg GO I A agl FHAAT A7 IWEA A - er<f gurHAg A& g oA -
sfufaatig, we-31fHg® Hr ugara @fgrya

(i) upar T&IaeAf @l & A@reT & YR W A gAATIY H cWiAfg - 377 Te-
AHTHGH & ATAAS W UHTT - el Ho ATHYD & ATHAT JT He-ATHYH 4

qUFHIoNIT g, Uhe T&IEAT wrefl &1 wiew Ha AHgd & g gre vd
faaaaia § 3R =7 we-3afhgs & faeg areg arfcas RIwmarat 3R amt @
ufqet &, Ho FfHgE Hr ewfafy 3ea ae-31fhgs o swaAfs w0 vwmfag adi
B |

Parvat Singh and ors. v. State of Madhya Pradesh

Judgment dated 02.03.2020 passed by the Supreme Court in Criminal Appeal No. 374 of

2020, reported in (2020) 4 SCC 33
Relevant extracts from the judgment:

The appellants herein — original Accused 2 to 5 are convicted by the learned
trial court and the High Court solely relying upon the evidence/deposition of
PW 8 — Mullo Bai. It cannot be disputed that there can be a conviction relying upon
the evidence/deposition of the sole witness. However, at the same time, the
evidence/deposition of the sole withess can be relied upon, provided it is found to
be trustworthy and reliable and there are no material contradictions and/or
omissions and/or improvements in the case of the prosecution.

It is required to be noted that it was a black night (Amavasya) at the time of
incident. It was a dark night as the incident has happened between 4-5 a.m. PW
8 in her statement recorded under Section 161 CrPC has stated that she has
seen all the accused in the light of the torch. She has stated that Bal Kishan -
original Accused 1 was having an axe and other four were armed with lathis. She
had also stated in her statement under Section 161 CrPC that Bal Kishan —
original Accused 1 gave the axe-blow on the neck of the deceased due to the
enmity and earlier dispute and other accused were telling to run away
immediately and thereafter all the five accused ran away from behind the cattle-
shed/house. She stated that she had identified all the accused in the light of the
torch and also by voice. According to her after she shouted, other persons came.
However, there is material improvement in her deposition before the court. In her
deposition, she has stated tha accused Santosh and Rakesh caught hold of Bal
Kishan — deceased. In her deposition, she has also stated that there was a
chimney light in the cattle-shed. She has also stated in her deposition that the
accused ran away from the nearby agricultural field of sugarcane. Therefore,
the deposition of PW 8 is full of material contradictions and improvements so far
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as original Accused 2 to 5 is concerned. It is required to be noted that no other
independent witness even named by PW 8 has supported the case of the
prosecution. Though, according to PW 8, she identified the accused in the light of
the torch, there is no recovery of torch. There is material improvement so far as the
chimney light is concerned. In her deposition, she has not stated anything that the
appellants — original Accused 2 to 5 were having the lathis, though she has stated
this in her statement under Section 161 CrPC. The High Court has observed relying
upon her statement recorded under Section 161 CrPC that the appellants herein —
Accused 2 to 5 were having lathis. However, as per the settled proposition of law, a
statement recorded under Section 161 CrPC is inadmissible in evidence and cannot
be relied upon or used to convict the accused. As per the settled proposition of law,
the statement recorded under Section 161 CrPC can be used only to prove the
contradictions and/or omissions. Therefore, as such, the High Court has erred in
relying upon the statement of PW 8 recorded under Section 161 CrPC while
observing that the appellants were having the lathis.

As observed hereinabove in her statement under Section 161 CrPC, she has
never stated that accused Santosh and Rakesh caught hold of Bal Kishan, but
stated that the appellants herein told to run away as other persons have woken. In
the facts and circumstances of the case, there are material contradictions,
omissions and/or improvements so far as the appellants herein - original Accused
nos. 2 to 5 are concerned and therefore we are of the opinion that it is not safe to
convict the appellants on the evidence of the sole withess of PW8. The benefit of
material contradictions, omissions and improvements must go in favour of the
appellants herein. Therefore, as such the appellants are entitled to be given benefit
of doubt.

Now, so far as the submission on behalf of the State that relying upon the
deposition of PW 8, the original Accused 1 was convicted and his conviction has
been confirmed up to this Court and therefore to dismiss the present appeal qua
other accused is concerned from the evidence on record and having observed
hereinabove the case of the appellants — original Accused 2 to 5, is distinguishable
on facts. There are material contradictions and omissions so far as the appellants —
original Accused 2 to 5 are concerned. So far as the original Accused 1 is
concerned, PW 8 is consistent in her statement under Section 161 CrPC as well as
in her deposition before the court. There was a recovery of axe used in commission
of the offence by Accused 1 at the instance of Accused 1. Under the circumstances,
the case of the original Accused 2 to 5 is clearly distinguishable to that of original
Accused 1.
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34. INDIAN PENAL CODE, 1860 — Sections 302 and 304

EVIDENCE ACT, 1872 — Section 3

APPRECIATION OF EVIDENCE:

(i) Murder — Single injury — There is no hard and fast rule that Section 302 IPC is
not attracted in case of single injury — Nature of injury, part of body, weapon
used are indicators to gather intention — It depends upon the facts and
circumstances of each case.

(ii) Motive; absence of — Effect — Where there is definite evidence and
eye-witness account of incident to prove the role of accused,
absence of proving the motive does not affect prosecution case.

HITArT gun Ffkar, 1860 - 9T 302 Ud 304

areg fafags, 1872 - URr 3

&Y BT Heih:

(i) &I - Thal IIE - VAT FE B3R faTd7 AL § 76 e IE & ATAS & A1.T.H. A
g 302 e A& e & - g Fr ugpfa, AT &1 H1T, ugE AT M0
AT HIA & foIT ddhas & - I8 ucdd ATA & a2y AR ofefeufaar w Ay
HIAT 2|

(i) BID BT JATT - GHATT - & ATHGH AT {fHHT w0 WG @ & fov &g

ared AR gTar & gggaeft areft €, ag :3gF arfed &3d & fawaar sfama &
ATAS HOTATTIT A& HIAT |

Stalin v. State represented by the Inspector of Police

Judgment dated 09.09.2020 passed by the Supreme Court in Criminal Appeal No. 577 of

2020, reported in 2020 (3) Crimes 447 (SC) (Three-Judge Bench)

Relevant extracts from the judgment:

There is no hard and fast rule that in a case of single injury Section 302 IPC
would not be attracted. It depends upon the facts and circumstances of each case.
The nature of injury, the part of the body where it is caused, the weapon used in
causing such injury are the indicators of the fact whether the accused caused the
death of the deceased with an intention of causing death or not. It cannot be laid
down as a rule of universal application that whenever the death occurs on account
of a single blow, Section 302 IPC is ruled out. The fact situation has to be
considered in each case, more particularly, under the circumstances narrated
hereinabove, the events which precede will also have a bearing on the issue
whether the act by which the death was caused was done with an intention of
causing death or knowledge that it is likely to cause death, but without intention to
cause death. It is the totality of the circumstances which will decide the nature of
offence.

X X X
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As observed and held by this Court in the case of Jafel Biswas v. State of West
Bengal, (2019) 12 SCC 560, the absence of motive does not disperse a prosecution
case if the prosecution succeed in proving the same. The motive is always in the
mind of person authoring the incident. Motive not being apparent or not being
proved only requires deeper scrutiny of the evidence by the courts while coming to
a conclusion. When there are definite evidence proving an incident and eye-witness

accounts prove the role of accused, absence in proving the motive by prosecution
does not affect the prosecution case.

*35. INDIAN PENAL CODE, 1860 — Sections 302 and 304 Part-II

(i)

(ii)

Murder or culpable homicide not amounting to murder - Single
assault on head with lathi — Deceased died next day morning in
hospital — Post-mortem revealed two contusions and one fracture in
parietal region — There was land dispute between the parties -
Assault was not pre-meditated but took place in heat of passion -
Held, cumulative effect of circumstances, manner of assault, nature
and number of injuries reveal that act was done with knowledge that
it was likely to cause death, but without any intention to do so -
Conviction from Section 302 IPC converted to 304 Part-Il.

Lathi — Nature of — Held, lathi is a common item carried by a villager
in this country — Fact that it is also capable of being used as a
weapon of assault does not make it a weapon of assault simpliciter.

AT gun Hiear, 1860 - URIT 302 TT 304 HIA-EO

(i)

TIT JYAT INUATAS ATAT a9 S0 &1 el ¢ - 1Sl & fAIT W THATT 98 -
AAD P A G Gag HEuarel # Fcg g - wa-udetor # urfBasr &1 # Qo
A9 3Rt FRRAHT &1 gdr gdr - gaHR & 7T JfF faarg a1 - gF@qT qd
fagdsa ag€h ar 3R s & 3 foear aar - AfHfagifca, ahfFafagt o g
UHIG, AXAT HIA HT dAH, TET A Upfd g FTI1 d gdr gadr & 6 g 3

|1 & w1y fRar aar a1 6 38 Aoy e@ H dHraAT A, g VAT HIA & IR
Q@ A& foear aar a1 - swidfg 9T 302 #r.g. |, & 9w 304 srar-goH Hulrafda
&Y TS|

ardr & gpfa - wfFfaaifca, ord sa@ Su & v grator g @ S arelt
AIATET gE] ¢ - ATT Tg a2 6 Ig A I & gfyIX & §4 A A 377907 HY

ST HAT &, 38 THAT HIA BT &f 1T JE gATaAT 2 |
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*36.

37.

Jugut Ram v. State of Chhattisgarh
Judgment dated 16.09.2020 passed by the Supreme Court in Criminal Appeal No. 616 of
2020, reported in (2020) 9 SCC 520 (Three Judge Bench)

[ ]
INDIAN PENAL CODE, 1860 — Sections 304 Part-Il and 304-A
Death by negligent act or culpable homicide not amounting to murder — On the occasion of
marriage of a girl, the accused was playing fire breathing and was pouring kerosene on the
cow dung cake with cane — The villager asked him not to do so but he did not prevent himself
due to which the cane caught fire and the accused threw the same onto the children
standing over there — Resultantly, five children died — At the time when accused was playing
fire breathing, he had no knowledge that his act would result in an accident causing death of
children — Accused did not take precautions while playing such dangerous act and acted in a
negligent manner — Act of accused falls within the ambit of death by negligence u/s 304-A of
IPC.
I 200 HRT, 1860 - URTT 304 HT9T-Z0TT 304-&
SULTTYUT B g1 Heg AT &A1 Y i H o 3T arell TSN AT I - ! &b fIare &b HITHR |
HTHGh 31197 & Wt @ AT 3R BS T Hergdr & ol W TR &1 Aol Orel TeT AT - 77 arel F 38 XA
A FHAT BT feheq] e A& AT Tord HRoT B A 31197 Uehs forar 3R 1Ay A 38 a8l W @S
Teat W the T - aROTATTRT ura geat Y Fcg g0 - ST Y I Y WA T@T AT TG 3 A
el AT o5 3HP P T TROTH U gHeaT g0 [Sed aeei & 7cg sl - HHYD J Teamh
A &g PE Q@AY A8 T AR SUSTYET aAF F B 6T - ATHYF &1 FeI URT 304-F HI.E.H.
& 3o SVRTYUT 1 gRT Y PR DA b1 IR 3 377 &

Abdul Razzak v. State of M.P.
Judgment dated 18.08.2020 passed by the High Court of Madhya Pradesh in Criminal Appeal
No. 400 of 1998, reported in 2020 CriLJ 4318
.
INDIAN PENAL CODE, 1860 — Sections 406, 409 and 420
CRIMINAL PROCEDURE CODE, 1973 — Section 154
FIR — In case of several victims in case of cheating, consolidated FIR should not be lodged
because in such case one victim cannot be treated as a complainant and the remaining

victims cannot be treated as witness only.
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R gun HikdT, 1860 - URTT 406, 409 TF 420

gun ufehar Gfedr, 1973 - URT 154

U FIAT YA - Tol & Ueh Yool 3 31aAeh Wifsd g & AT 3 TAThd uua gaar ufaded gof
el &Y ST AR T Fifeh 0F ATHAC # Ueh Wifsd HoulRardT aoar Aw Aifgat soaATT anafieror A& Arar

ST AT |

Manoj Kumar Goyal v. State of M.P. & ors.

Judgment dated 09.07.2019 passed by the High Court of Madhya Pradesh (Gwalior Bench) in

Miscellaneous Criminal Case No. 15521 of 2019, reported in ILR (2020) MP 522
Relevant extracts from the judgment:

Each and every act of cheating is a separate offence in itself, requiring
registration of separate F.I.R. In the present case, the police has registered only
one consolidated F.I.R. and as per the allegations, several persons to the tune of °
4 Crores were cheated by the accused persons. Thus, under these circumstances,
although the police might have registered only one F.I.R., but one victim cannot be
treated as a complainant and the remaining victims cannot be treated as witnesses
only.

[ ]
38. INSOLVENCY AND BANKRUPTCY CODE, 2016 — Sections 7 and 238A (as amendment by

Second Amendment Act 26 of 2018)

LIMITATION ACT, 1963 — Section 18, Articles 62 and 137

(i) Insolvency and Bankruptcy Code, 2016 — Application filed u/s 7 of the
Act — Limitation — Article 137 of Limitation Act is applicable which
commences from the date of default.

(ii) Extension of limitation — It is a mixed question of law and facts -
Where a party seeks application for extension of limitation, relevant
facts are required to be pleaded and requisite evidence is to be
adduced.

fearanr 3R amEa FgFar Fiear, 2016 - YRIW 7 ud 238%F (2018 & fyehy

@ ARANTATTA 26 g FATHALRAS)

ufvdiar sfafaas, 1963 - 4T 18, =B 62 TF 137

(i) fearar 3R 3R qmra sverAar @fedr, 2016 - 3maea fafaga A gr 7 & qsta
UEqd - afvdrAr - afvdlrar afafaas o1 3q=ag 137 g gom A00H cafasma
&Y fafx & 3mier gmr 2

(i) afedraAT @1 fazaror - ag fafy vg azg &1 &% uo & - S8 v usgwR mdga
UEdd w afvHiAr yafy A e & ordar sar o agl gEId a2l @

HAfFgafad AT Ta AT A& TEGT HIAT INIIB ¢ |
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Babulal Vardharji Gurjar v. Veer Gurjar Aluminium Industries Pvt. Ltd. and anr.
Judgment dated 14.08.2020 passed by the Supreme Court in Civil Appeal No. 6347 of 2019,
reported in AIR 2020 SC 4668

Relevant extracts from the judgment:

Therefore, on the admitted fact situation of the present case, where only the
date of default as ‘08.07.2011’ has been stated for the purpose of maintaining the
application under Section 7 of the Code, and not even a foundation is laid in the
application for suggesting any acknowledgement or any other date of default, in our
view, the submissions sought to be developed on behalf of the respondent No. 2 at
the later stage cannot be permitted. It remains trite that the question of limitation is
essentially a mixed question of law and facts and when a party seeks application of
any particular provision for extension or enlargement of the period of limitation, the
relevant facts are required to be pleaded and requisite evidence is required to be
adduced. Indisputably, in the present case, the respondent No. 2 never came out
with any pleading other than stating the date of default as ‘08.07.2011" in the
application. That being the position, no case for extension of period of limitation is
available to be examined. In other words, even if Section 18 of the Limitation Act
and principles thereof were applicable, the same would not apply to the application
under consideration in the present case, looking to the very averment regarding
default therein and for want of any other averment in regard to acknowledgement.
In this view of the matter, reliance on the decision in Mahabir Cold Storage does
not advance the cause of the respondent No. 2.

o
39. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015 — Section 25

GENERAL CLAUSES ACT, 1897 — Section 6

(i) Juvenile Justice (Care and Protection of Children) Act, 2015 — Effect
on pending proceedings — In terms of Section 25 of the 2015 Act, all
proceedings pending before any Board or Court shall continue as if
2015 Act had not been enforced.

(ii) The use of the word ‘any’ before the Board or Court in Section 25 of
the 2015 Act, would include the appellate court or a court before
which the revision petition is pending.

fRAM =TT (T Y SWIW 3 FIaTon) FfFAfATH, 2015 - YRT 25

grarer gon JAfAfATA, 1897 - URT 6

(i) TRAR =17 (Frardt A @@ 3R FI&7on) FfafFTa, 2015 - afaa srdarfeat o
uHTg - FTATATH 2015 Y 91 25 & HFAR FH qm AT =A1TAT & FAET Ffad

gaEd sradarfear var Afafags gqa g@ & fgaid w Jrd @)
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(i) fafaaa 2015 & a7 25 & qOi 3Tar “ATITAT & qd Sodf@d A “HE ¢ ¢

AT =ararad yar 08 =ArAray forads gaer gadiaror arfer «@fad & wo
qATTET HIT B |

X v. State of Uttar Pradesh

Judgment dated 07.10.2020 passed by the Supreme Court in Criminal Appeal No. 860 of

2019, reported in AIR 2020 SC 4826

(Note — Name of child in conflict with law is deliberately not published.)

Relevant extracts from the judgment:

This brings us to the question whether the Juvenile Justice (Care and
Protection) Act of 2015 (2015 Act) would be applicable as the 2015 Act vide Sub-
section (1) to Section 111 repeals the 2000 Act, albeit Sub-section (2) to Section
111 states that notwithstanding this repeal anything done or any action taken under
the 2000 Act shall be deemed to have been done or taken under the corresponding
provisions of the 2015 Act. Section 69 ‘Repeal and saving clause’ of the 2000 Act is
identical as Sub-section (1) thereof had repealed the 1986 Act and Sub-section (2)
provides that notwithstanding such repeal anything done or any action taken under
the 1986 Act shall be deemed to have been done or taken under the corresponding
provisions of the 2000 Act. However, what is important and relevant for us is
Section 25 of the 2015 Act which, as per the head note to that Section,
incorporates ‘special provision in respect of pending cases’ and reads:

“Notwithstanding anything contained in this Act, all proceedings
in respect of a child alleged or found to be in conflict with law
pending before any Board or court on the date of commencement
of this Act, shall be continued in that Board or court as if this Act
had not been enacted.”

Section 25 is a non-obstante Clause which applies to all proceedings in
respect of a child1 alleged or found to be in conflict with law pending before
any Board or court on the date of commencement of the 2015 Act, that is, 31st
December 2015. It states that the pending proceedings shall be continued in
that Board or court as if the 2015 Act had not been passed. In Akhtari Bi v. State
of M.P. MANU/SC/0188/2001 : (2001) 4 SCC 355, it was observed that the right to
appeal being a statutory right, the trial court’s verdict does not attain finality
during the pendency of the appeal and for that purpose the trial is deemed to be
continuing despite conviction. Thus, the use of the word ‘any’ before the board
or court in Section 25 of the 2015 Act, would mean and include any court
including the appellate court or a court before which the revision petition is
pending. This is also apparent from the use of the words ‘a child alleged or
found to be in conflict with law’. The word ‘found’ is used in past-tense and
would apply in cases where an order/judgment has been passed. The word
‘alleged’ would refer to those proceedings where no final order has been
passed and the matter is sub-judice. Further, Section 25 of the 2015 Act applies to
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proceedings before the board or the court and as noticed above, it would include
any court, including the appellate court or the court where the revision petition is
pending. In the context of Section 25, the expression ‘court’ is not restricted to
mean a civil court which has the jurisdiction in the matter of ‘adoption’ and
‘guardianship’ in terms of Clause (23) to Section 2 of the 2015 Act. The definition
Clause is applicable unless the context otherwise requires. In case of Section 25,
the legislature is obviously not referring to a civil court as the Section deals with
pending proceedings in respect of a child alleged or found to be in conflict with law,
which cannot be proceedings pending before a civil court. Since the Act of 2015
protects and affirms the application of the 2000 Act to all pending proceedings, we
do not read that the legislative intent of the 2015 Act is to the contrary, that is, to
apply the 2015 Act to all pending proceedings.
o

40. LAND REVENUE CODE, 1959 (M.P.) — Sections 185 and 190

(i) Bhumiswami rights — The occupancy tenant in Mahakoshal region can
only be a person who is in possession of the land before coming into
force of the Land Revenue Code, 1954.

(ii) Limitation - It is settled principle of law that the order without
jurisdiction can be assailed at any point of time. The said order can
be considered to be a nullity and that its invalidity could be set-up
whenever and wherever it is sought to be enforced or relied upon,
even at the stage of execution and even in collateral proceedings and
further a defect of jurisdiction whether it is pecuniary or territorial or
whether it is in respect of the subject-matter of the action, strikes at
the very authority of the court to pass any decree, and such a defect
cannot be cured even by consent of parties.

H-TrsTEg |iedr, 1959 (H.9.) - 91T 185 TG 190

(iy HfFrEardr HfUFR - APl 87 # ATH Fud dad a& <afs g0 FHar § 0
1954 &Y {-USTET Efedr & gada & 34 & qd & qfHF & nfagea # @ o

(i) ufedrar - o geurfua fafy & 7 foar aafasfar ard snde o frda off qag
gAtdy & S @Hdr & - 3B MEA URHA: YFT AMAT AT FHAT § AR sHH
A=A, FG AR g 59 A9 fpar A1 a1 s@HT rgaq forar 13, Tyrfya &
ST FHAT § - IET ad T fasurga srdarfeat # 3R durfdas srdarfeat & o 3k
zad Ffalew aATARIT w1 gm TR 9 TadT g0 T & I AT T FrIATE AT
fawag g¥q & d99 # g0 Ig =FrAray & b aifta S & Ao grfysir W gar

HIAT & 3R vTr e SHEY gl Y geAfT O Y sumiea & fear ST gearn|
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Venishankar v. Smt. Siyarani & ors.

Order dated 19.03.2020 passed by the High Court of Madhya Pradesh, in Writ Petition No.

20898 of 2013, reported in ILR (2020) MP 1144
Relevant extracts from the order:

It is clear from the provisions of Sections 185 and 190 of the Land Revenue
Code that the occupancy tenant in Mahakoshal region can only be a person who is
in possession of the land before coming before coming into force of the Madhya
Pradesh Land Revenue Code, 1954. In the present case, admittedly, the
possession over the land in question of late Siyarani (respondent herein) was
recorded only with effect from 1973-74. Thus, applying the provision of Section 190
of the Code, 1959, declaring Siyarani to be a Bhumiswami treating herself to be an
occupancy tenant in pursuance to her uninterrupted possession over the land from
last 17 years with effect from 1973-74, is absolutely illegal and without jurisdiction
of the Tahsildar.

It is also settled principle of law that the order without jurisdiction can be
assailed at any point of time. The said order can be considered to be a nullity and
that its invalidity could be set-up whenever and wherever it is sought to be enforced
or relied upon, even at the stage of execution and even in collateral proceedings
and further a defect of jurisdiction whether it is pecuniary or territorial or whether it
is in respect of the subject-matter of the action, strikes at the very authority of the
court to pass any decree, and such a defect cannot be cured even by consent of
parties.

41. LIMITATION ACT, 1963 — Article 65
Adverse possession — The appellant took plea of adverse possession and at the same time
title was claimed on the basis of very documents, it is held that plea of title and adverse
possession cannot be advanced simultaneously from the very date — On the failure to
establish the plea of title, it is necessary to prove as to from which date did the possession

amount to a hostile possession in a peaceful, open and continuous manner.

afdra 3fafaaa, 1963 - 3G 65

ufagel dea - 3rdiendt & gfdder west a1 31fHare foram 3R 58 o 38 gxarast & 3UR W
Faca &1 grar foran, I% sifRfaatRa forar s s Faca 3R ufdga west o1 3ifFars oRe & v a1y
YT AT TR ST HehelT & - Taea & 3TRATH HOVATTOTT et 3 IR Ted Y a2 H TE TATF &
e 21g aATTOTe fehar Sra o fohar feaie hustfRIdea ifaqet, Gol &u 3 Td AT v # ufdieyer g3
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Narsamma and ors v. A. Krishnappa (Dead) through L.Rs.
Judgment dated 26.08.2020 passed by the Supreme Court in Civil Appeal No. 2710 of 2010,

reported in AIR 2020 SC 4178 (Three Judge Bench)
Relevant extract from the judgment:

We may also note that on the one hand, the appellants herein have sought to
take a plea of bar of limitation vis-a-vis the original defendant claiming that
possession came to them in 1976, with the suit being filed in 1989. Yet at the same
time, it is claimed that the wife had title on the basis of these very documents. The
claim of title from 1976 and the plea of adverse possession from 1976 cannot
simultaneously hold. On the failure to establish the plea of title, it was necessary to
prove as to from which date did the possession of the wife of the defendant amount
to a hostile possession in a peaceful, open and continuous manner. We fail to
appreciate how, on the one hand the appellants claimed that the wife of the original
defendant, Appellant 1 herein, had title to the property in 1976 but on their failure
to establish title, in the alternative, the plea of adverse possession should be
recognised from the very date.

In the facts of the present case, this fact has not at all been proved. The
possession of Smt. Narasamma, the wife of the defendant, is stated to be on
account of consideration paid. Assuming that the transaction did not fructify into a
sale deed for whatever reason, still the date when such possession becomes
adverse would have to be set out. Thus, the plea of adverse possession is lacking
in all material particulars.

The legal position, thus, stands as evolved against the appellants herein in
advancing a plea of title and adverse possession simultaneously and from the same
date.

.
42. MOTOR VEHICLES ACT, 1988 — Section 50
Transfer of vehicle — Any transfer of hypothecated vehicle becomes complete when financier
bank issues “no objection” and all other statutory requirements are fulfilled for the transfer.
AR 3fATATH, 1988 - 4RT 50
AqTEA T AT - AU areet &1 S HAX0T ad QO FHT & ST fIderdr § 3Ry’ * SRy &
&dT & Ud 3TeR0T & 3= Y JaTfes 3Maaehdd quT X & ST &
Surendra Kumar Bhilawe v. New India Assurance Co. Ltd.
Judgment dated 18.06.2020 passed by the Supreme Court in Civil Appeal No. 2632 of 2020,
reported in 2020 ACJ 1904 (SC)

Relevant extracts from the judgment:
It was an implicit condition of the agreement for transfer of the said truck,
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that the transfer would be complete only upon issuance of ‘no objection” by the

financier bank and upon compliance with the statutory requirements for transfer of

a motor vehicle.

The contract in this case, could not possibly have been an unconditional

contract of transfer of movable property in deliverable state, but a contract to

transfer, contingent upon ‘no objection” from ICICI Bank, and compliance with the

statutory provisions of the Motor Vehicles Act, 1988.

*43. MOTOR VEHICLES ACT, 1988 — Section 147(1)

44,

Fitness certificate — An insurance policy is required to use a vehicle u/s 147 of the Act and to
use a vehicle, registration is compulsory and for registration of transport vehicle, the fitness
certificate is necessary u/s 56 of the Act — If the offending vehicle was driven without fitness
certificate, the insurance company should be exonerated from its liability and principle of

“Pay and recover” should be applied.

AEA IfAfATH, 1988 - URT 147(1)

8k TroId A §H &1 YAT UF (e afefhche) - 31fATATa & 9RT 147 & 3d91d fRdY aree &1
SUADT A &g Teb dTAT GrTordT T 3marTehar ST & T Ueh dTeed T SUADT el ] IoTECIhIoT
sfAard & v ulaee a1t & WTHEEAIT v 31TATAIH T Uy 56 & 31Tt Sreh Tl 3 FH =T YA
U7 (Rhearg @féfhhe) 3MMaRTe & AT Seotdmdl died &b aled d &3 & U uF (Rhead
afefrdre) & Rar Temar mar o7 a9 S FU H03TF a¥cd F Sod a1 AT AT JAT
“HITdTA B AR ager” * o1 Fagia a9 fopan s anfe

Kavita Balethiya and ors. v. Santosh Kumar and anr.

Judgment dated 26.06.2019 passed by the High Court of Madhya Pradesh (Gwalior Bench) in
Miscellaneous Appeal No. 691 of 2016, reported in 2020 ACJ 2077
.

MOTOR VEHICLES ACT, 1988 — Section 149(2)(a)(ii)

Liability of insurance company — If the employer finds the driver to be competent to drive
the vehicle and has satisfied himself that the driver has a driving licence there would be no
breach of Section 149(2)(a)(ii) and the Insurance Company would be liable under the policy —
However, if the Insurance Company is able to prove that the owner/insured was aware or
had notice that the licence was fake or invalid and still permitted the person to drive, the

insurance company would not be liable.
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AEA ITAATH, 1988 - URT 149(2)(F)(ii)

A Ul &1 g1fica - afe; AT, aree aTed SoaTe & forw TaTH urdr & 3R T TqE ¥ arew

& UTH AT &, I URT 149(2) (&) (ii) T B Secitd oTel ST & aAT AT o, arfordy & eraf &

HUS Ferh ol - W afe e Huelt ¥ gaforT wa # qarH € 16 warel/daAure wotdr

STABRY AT fob 378 woif a1 313 & 3R 38% arg o T8 <afeh doared arer o AgAd fhar ar=m

T AT A SR 78 7ol

Nirmala Kothari v. United India Insurance Co. Ltd.

Judgment dated 04.03.2020 passed by the Supreme Court in Civil Appeal No. 1999 of 2020,

reported in AIR 2020 SC 1193
Relevant extracts from the judgment:

While hiring a driver the employer is expected to verify if the driver has a
driving licence. If the driver produces a licence which on the face of it looks
genuine, the employer is not expected to further investigate into the authenticity of
the licence unless there is cause to believe otherwise. If the employer finds the
driver to be competent to drive the vehicle and has satisfied himself that the driver
has a driving licence there would be no breach of Section 149(2)(a)(ii) and the
Insurance Company would be liable under the policy. It would be unreasonable to
place such a high onus on the insured to make enquiries with RTOs all over the
country to ascertain the veracity of the driving licence. However, if the Insurance
Company is able to prove that the owner/insured was aware or had notice that the
licence was fake or invalid and still permitted the person to drive, the insurance
company would no longer continue to be liable.

On facts, in the instant case, the Appellant/Complainant had employed the
Driver, Dharmendra Singh as driver after checking his driving licence. The driving
licence was purported to have been issued by the licencing authority, Sheikh Sarai,
Delhi, however, the same could not be verified as the concerned officer of the
licencing authority deposed that the record of the licence was not available with
them. It is not the contention of the Respondent/ Insurance Company that the
Appellant/complainant is guilty of willful negligence while employing the driver. The
driver had been driving competently and there was no reason for the
Appellant/Complainant to doubt the veracity of the driver’s licence. In view of above
facts and circumstances, the impugned judgment is not liable to be sustained and is
hereby  set aside. The appeals accordingly  stand allowed. The
respondent/Insurance Company is held liable to indemnify the appellant.

[ )
45. MOTOR VEHICLES ACT, 1988 — Section 163-A
Negligence — Claim u/s 163-A — Negligence or default of the owner need not to be pleaded or
established — Aspect of negligence should not be considered in a case of claim filed u/s 163-
A.
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AET 3T, 1988 - URT 163-F

SUGT - URT 163-8 & 7T araT - Fard T SUET AT GV 1 TR P A1 38 TAUS e &Y
TAIHAT 6T & - URT 163-F & AT Uolighd cral 3 SUST & e HOIAR 3 €1 foram st anfre|
Chandrakanta Tiwari v. New India Assurance Co. Ltd. and anr.

Judgment dated 08.06.2020 passed by the Supreme Court in Civil Appeal No. 2527 of 2020,

reported in 2020 ACJ 2552 (Three-Judge Bench)
Relevant extracts from the judgment:

A perusal of this provision would show that learner counsel for appellant is
correct in stating that the claimant need not plead or establish that the death in
respect of which the claim was made, was due to any negligence or default of the
owner of the vehicle or of any other person.

In this view of the matter, it is not relevant that the person insured must be the
driver of the vehicle but may well have been riding with somebody else driving a
vehicle which resulted in the death of the person driving the vehicle. The High
Court, therefore, is clearly wrong in stating that it was necessary under Section
163A to prove that somebody else was driving the vehicle rashly and negligently,
as a result of which, the death of the victim would take place.

o
46. MOTOR VEHICLES ACT, 1988 — Section 166

Consortium — Consortium includes spousal consortium, parental consortium as well as filial

consortium — The tribunals are directed to award compensation for loss of consortium which

is a legitimate conventional head.

AEE AT, 1988 - URT 166

ree - W # ufd/afad @1 wreer, Ardy/Rar @ g vd gH/gE dad agad o enfder § -
31Tt shoaTET Y @fa & ufdeR 3 Rviia e &g AR v sar & STofes v fafesaa
W 7E T

United India Insurance Co. Ltd. v. Satinder Kaur and ors.

Judgment dated 30.06.2020 passed by the Supreme Court in Civil Appeal No. 2705 of 2020,

reported in 2020 ACJ 2131 (SC) (Three-Judge Bench)
Relevant extracts from the judgment:

In Magma General Insurance Co. Ltd. v. Nanu Ram & ors., 2018 ACJ 2782 (SC)
this Court gave a comprehensive interpretation to consortium to include spousal
consortium, parental consortium, as well as filial consortium. Loss of love and
affection is comprehended in loss of consortium.
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The Tribunals and High Courts are directed to award compensation for loss of consortium,
which is a legitimate conventional head. There is no justification to award compensation towards
loss of love and affection as a separate head.

[Note: In this judgment, Full Bench of Hon’ble the Supreme Court has awarded
* 1,20,000/- as parental consortium to three children of the deceased i.e. * 40,000 to each
child.]

.
47. MOTOR VEHICLES ACT, 1988 — Section 166
Contributory negligence — When the fact of parking of the truck-trailor on the road at night
without any reflectors is proved before MACT as substantive evidence, the Tribunal should
not proceed on conjectures and surmises to hold contributory negligence of motor cyclist

without any reason.
AETATT ATATATH, 1988 - URT 166
IOTETA SUET - STd HER GEIeAT araT 3TAehIoT & FaHaT T fohdll racieh & H5eh W AT & geh-Tor
TS YA BT 92T S Fgd &b dR W wfad A f&ar Jram &, aa 31fdesor oo foar et sror &
HFAEAT 3R FFATGATHT S INUR W AR A13fhel T H A0TERT 3uaT & fauRor a8 o
EURY
Jumani Begam v. Ram Narayan and ors.
Judgment dated 11.12.2019 passed by the Supreme Court in Civil Appeal No. 9343 of 2019,
reported in 2020 ACJ 2148 (SC)

Relevant extracts from the judgment:

After analysing the evidence of the driver, the MACT held that his evidence did
not inspire confidence, when he stated that indicators on the truck trailer had been

lit. On the contrary, the eye-witness, AW 2, in the course of his cross-examination,
denied the existence of reflectors at the spot. The MACT noted that it did not
appear that the truck trailer had been parked outside the area of the pakka road.
Inspite of its analysis in the above terms, the MACT surmised that if the lights of
the motorcycle were lit, the deceased would have been able to avoid the accident.
This part of the reasoning of the MACT is purely a matter of surmise. Once the
substantive evidence before the MACT established that the truck trailer had been
parked on the road at night without any reflectors, we are of the view that there was
no reason or justification for the MACT to proceed on the basis of conjecture in
arriving at a finding of contributory negligence. We find from the judgment of the
High Court that this aspect has not been discussed at all and the High Court simply
proceeded to confirm the finding of contributory negligence. Consequently, on the
first limb of the submission, learned counsel appearing on behalf of the appellant is
correct and the submission requires to be accepted.
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48. MOTOR VEHICLES ACT, 1988 — Section 166

(i)

(ii)

(iii)

(iv)

Compensation — Permanent total disability — Loss of future prospects
— Whether compensation can be awarded under the head of loss of
future prospects in cases of permanent disability? Held, yes — Loss
of earning capacity was found to be 100% — Victim was self employed
— 40% of monthly income awarded towards future prospects.
Compensation — Permanent total disability — Loss of future prospects
— Deduction towards personal expenses — Though victim survived,
but is in “coma stage”, Insurance Company’s plea for deduction
towards personal expenses rejected.

Compensation — Permanent total disability — Award of expenses for
caregiver — Victim was in “coma stage” after accident — He was a labour in
construction industry — Held, it would be irrational to expect victim to engage a
direct caregiver after the accident — Absence of evidence does not disquality
him from claiming expenses for caregiver — ° 7,00,000/- lumpsum awarded as
medical attendant charges and for future medical treatment.

Compensation — Permanent total disability — Loss of amenities and
loss of expectation of life — When compensation is awarded by
treating loss of future earning capacity to be 100%, compensation
under heads of loss of amenities or loss of expectation of life need
not be awarded or nominal amount may be awarded.

FAEIATT FTATAITH, 1988 - URT 166

(i)

(ii)

(iif)

gfast - Tardr qot faerear - #fgsy & Fargany & @fa - F3r Tard
fawaradr & ATAAT d wfacy H FaTaATIN H Trfa & Mt F wfawt fear
gear €7 wfxfautfea, & - swa3a ag@ar & @fa 100% wrg 713 - difza wa-
fAIESTT AT — 40% ATTHF 37 Jiasy A FTHTTATN & FT A 18 73

gfasy - TardY qot faerwar - sfasa & FHraarst o gifa - cafwmad @af o
wetdr - gafy difsa Shfaa s ar, weg “&mT & Jgeyr © © A ¢, <Ffwaa
gt &1 wetdr gadt far o &1 ad @rivs fear aar)

gfa®T - Tl qof fa:q@dr - SEHTT H¥a are < gfw & forw wd fgarar Srar -
gdear & arg N “wET & Jgear < ¢ # A1 - g5 FHAtor 3YWT A wH AFE AT

- afwfaaifa, @ifsa @ gdear & aig w gcaer qwHrd HIF arel <afh &Y
fagfs oI 61 & FIAT IHET TOU - WET HT JATT 38 SUHTST HIA dral
egfed & farw @d &1 grar w3 @ 3Awy J& gaqrdr § - fafecar sdde gea AR
wfaey # Rfvear suat & su A €U 7,00,000/- fEarw o)
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(iv) ufasT - syl qof fa:awar - giaarst & erfa 3R Sfaa i qder o @ - 59

HIIST &Y 3T 6T &TATT & FHATA H0 100% ATADI Gfddy Ferar Srar g0 ad
giaarsft & grfer 3R g @Y argerr &1 gifer & MNT & yNT qus gfasy e
#Y 3maIFAT AL ¥ AT FihTaw UMY fgars a1 gadr &

Lalan D. @ Lal and anr. v. Oriental Insurance Company Ltd.

Judgment dated 17.09.2020 passed by the Supreme Court in Civil Appeal No. 2855 of 2020,

reported in (2020) 9 SCC 805 (Three Judge Bench)
Relevant extracts from the judgment:

The respondent Insurance Company has cited Mohan Soni v. Ram Avtar Tomar,
(2012) 2 SCC 267 to contend that in the context of loss of future earning, physical
disability resulting from an accident ought to be judged with reference to the nature
of work being performed by the person suffering the disability. The approach of the
Tribunal as also the High Court in the case of the victim has been in that line only.

We are, however, also of the opinion that the High Court went wrong in not
awarding any sum under the head of loss of future prospects. In National Insurance
Co. Ltd. v. Pranay Sethi, (2017) 16 SCC 680, a Constitution Bench has opined that the
standardisation of just compensation is to include addition of future prospects to
the income of the victim at the time of occurrence of the accident. This was a case
where the victim had succumbed to the injuries. The present appeal relates to a
victim, who has survived the accident but his disability has been assessed to be
100% by the High Court. We confirm this finding of the High Court.

In Parminder Singh v. New India Assurance Co. Ltd., (2019) 7 SCC 217, a Bench
comprising of two Judges of this Court found 50% of the income of the victim was
to be assessed as loss of future prospects. Earlier, this Court broadly took the
same view in Sanjay Verma v. Haryana Roadways, (2014) 3 SCC 210.

The multiplier to be applicable in this case would be 16 following the specification
contained in Sarla Verma v. DTC, (2009) 6 SCC 121. Accordingly, his loss of future earnings would
have to be calculated first by multiplying Rs 4900 by 12, which would come to Rs 58,800. This
would be his annual income. Once multiplier of 16 is applied, his loss of future earning would
come to * 9,40,800, considering that degree of his disability is 100%. As the appellant has
survived though at present in almost “coma stage” as observed by the High Court, we reject the
Insurance Company’s plea for making any deduction towards personal living expenses.

X X X
We also find that there was no compensation awarded towards expenses

~

for a caregiver barring a paltry sum of © 6000 as bystander expenses. The

defence of the Insurance Company for keeping the said sum at that negligible
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level is that no evidence had been led as regards expenses incurred towards any
medical attendant. But going by the work the victim was doing and his physical
state of being resulting from his injuries, conclusion has to be inevitable that he
required and still requires caregiver round-the-clock and round the year to remain
barely functional. Judging by the stratum of the society he comes from, it would be
irrational to expect that he would have been in a position to directly engage a
caregiver after his accident. It would not be an unreasonable assumption that his
family members must have had to fit into that role. They could perform the role of
caregiver only by diverting their own time from any form of gainful employment
which could have generated some income. We proceed on the same assumption on
his requirement of continued medical treatment post-discharge from the hospital.
There is observation in the judgment of the High Court that he was undergoing
treatment in “Aarogya Keralam” Palliative Caring Scheme.

We are of the opinion that * 7,00,000 ought to be awarded as lump sum,
composite amount for medical attendant charges and future medical treatment. In
Kajal v. Jagdish Chand, (2020) 4 SCC 413 for attendant charges, a Bench of two
Judges of this Court has held that the multiplier methodology ought to be applied.
On the other hand, in Parminder Singh (supra) a lump sum amount has been
awarded. In the facts of the given case, we are of the opinion that award of lump
sum would be the proper course considering the fact that the first appellant was a
daily labourer. In traumatic times after his accident, his family was unlikely to
maintain detailed records of the expenses incurred.

X X X

In Raj Kumar v. Ajay Kumar, (2011) 1 SCC 343 it has been observed that when
compensation is awarded by treating loss of future earning capacity to be 100% or
even anything more than 50% the need to award compensation separately under
the head of loss of amenities or loss of expectation of life may disappear. As a
result, only a token or nominal amount may have to be awarded under those heads.

[ )
49. MOTOR VEHICLES ACT, 1988 — Sections 166 and 168

(i) Compensation — Death cases — Loss of consortium and loss of love
and affection — “Loss of love and affection” is comprehended in “loss
of consortium” and no compensation can be awarded towards “loss
of love and affection as a separate head”.

(ii) Loss of consortium - Whether loss of consortium refers only to
spousal consortium? Held, No - Apart from spousal consortium,
parental and filial consortium are also payable.
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AEIITT HfAfATA, 1988 - URIT 166 TF 168

(iy ufasT - g & ATAS - Grggd & @ifed vd 9F7 g TAg M &fA - “UH T FTAF A
gifa ¢ ¢ wocgread & grfa < < F gfeafeaa gazm srar & 3k 97 g T&@g A
eifa © ¢« & qus MY & a6 ufast A& fGarar 1 awar &

(i) Tread & wrfer - Far @regd Y @rfa Jr7 afd/od & gregd FoFefda H &2
sfufautfea, adl - ofa/gah & aead & @fa & sfafikd #rar-far g gzat &
grggd oY grfa oft ST &1

New India Assurance Company Ltd. v. Somwati and ors.

Judgment dated 07.09.2020 passed by the Supreme Court in Civil Appeal Nos. 3093 of 2020,

reported in (2020) 9 SCC 644
Relevant extracts from the judgment:

The three-Judge Bench in the case of United India Insurance Co. Ltd. v.
Satinder Kaur, 2020 SCC OnLine SC 410 approved the comprehensive interpretation
given to the expression “consortium” to include spousal consortium, parental
consortium as well as filial consortium. The three-Judge Bench, however, further
laid down that “loss of love and affection” is comprehended in “loss of consortium”,
hence, there is no justification to award compensation towards “loss of love and
affection” as a separate head.

The Constitution Bench in National Insurance Co. Ltd. v. Pranay Sethi, (2017) 16 SCC 680 has
also not, under conventional head, included any compensation towards “loss of love and
affection” which have been now further reiterated by the three-Judge Bench in Satinder Kaur
(supra). It is thus now authoritatively well settled that no compensation can be awarded under the
head “loss of love and affection”.

X X X

The word “consortium” has been defined in Black’s Law Dictionary, 10" Edn.
The Black’s Law Dictionary also, simultaneously, notices the filial consortium,
parental consortium and spousal consortium in the following manner:

“Consortium 1. The benefits that one person, esp. a spouse, is
entitled to receive from another, including companionship,
cooperation, affection, aid, financial support, and (between
spouses) sexual relations a claim for loss of consortium.

* Filial consortium A child’s society, affection, and companionship
given to a parent.

e Parental consortium A parent’s society, affection and
companionship given to a child.

* Spousal consortium A spouse’s society, affection and
companionship given to the other spouse.”
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In Magma General Insurance Co. Ltd. v. Nanu Ram, (2018) 18 SCC 130 as well as
Satinder Kaur (supra), the three-Judge Bench laid down that the consortium is not
limited to spousal consortium and it also includes parental consortium as well as
filial consortium. In para 87 of Satinder Kaur (supra), “consortium” to all the three
claimants was thus awarded. Para 87 is quoted below:

“87. In so far as the conventional heads are concerned, the
deceased Satpal Singh left behind a widow and three children as
his dependents. On the basis of the judgments in Pranay Sethi
(supra) and Magma General Insurance Co. Ltd. (supra), the
following amounts are awarded under the conventional heads:
(i) Loss of estate : Rs 15,000
(ii) Loss of consortium:

(a) Spousal consortium : Rs 40,000

(b) Parental consortium : 40,000 x 3 = Rs 1,20,000
(iii) Funeral expenses : Rs 15,000

The learned counsel for the appellant has submitted that Pranay Sethi (supra)
has only referred to spousal consortium and no other consortium was referred to in
the judgment of Pranay Sethi (supra), hence, there is no justification for allowing the
parental consortium and filial consortium. The Constitution Bench in Pranay Sethi
(supra) has referred to amount of Rs 40,000 to the “loss of consortium” but the
Constitution Bench had not addressed the issue as to whether consortium of °
40,000 is only payable as spousal consortium. The judgment of Pranay Sethi (supra)
cannot be read to mean that it lays down the proposition that the consortium is
payable only to the wife.

The three-Judge Bench in Satinder Kaur (supra) has categorically laid down
that apart from spousal consortium, parental and filial consortium is payable. We
feel ourselves bound by the above judgment of the three-Judge Bench. We, thus,
cannot accept the submission of the learned counsel for the appellant that the
amount of consortium awarded to each of the claimants is not sustainable.

50. MOTOR VEHICLES ACT, 1988 — Section 173
Pay and Recover — In a claim of third party when insurance company is absolved of its
liability because of breach of policy conditions then also the tribunal has power to pass an

award directing the insurance company to “Pay and Recover”.

AR 3fAfATH, 1988 - URT 173

T Y 3R aget - MR ueT & g & ST7 TSR A 2t & Seerae B HROT AT HUA U
arfdedt ¥ I eoTTel & T ot 31TAUT HoRAT HUA F TIY I HITa Y IR age a1 AfAfAo
urie &t T b e & |
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Shriram General Insurance Co. Ltd. v. Pappu & ors.

Order dated 11.02.2020 passed by the High Court of Madhya Pradesh, in Miscellaneous

Appeal No. 894 of 2020, reported in ILR (2020) MP 453
Relevant extracts from the order:

It is not in dispute that the claimant is a third party, therefore, even though, it
is proved that the driver of the offending vehicle was driving in breach of policy
conditions the Insurance Company is absolved of its liability. But, principle of “pay
and recover” also applies.

It is better to discuss that in several other cases the Hon’ble Supreme Court
gave similar findings with regard to the third party Insurance directing that if the
Tribunal holds that the owner of the vehicle is liable to pay the compensation to the
claimants, then the Tribunal has a power to direct the Insurance Company to first
pay and then recover the same from the owner.

[ ]
51. N.D.P.S., Act 1985 — Section 20

APPRECIATION OF EVIDENCE:

(i) Police withesses — Evidentiary value of — Effect of non-corroboration
— Held, there is no law that evidence of police officials, unless
supported by independent evidence is to be discarded — Testimony of
official withesses cannot be rejected on the ground of non-
corroboration of independent witness.

(ii) Panch witness turning hostile — Effect of — Where police withesses
are found to be reliable and trustworthy, hostility of panch witness
does not affect the prosecution version.

(iii) Seizure of contraband - Non-recovery of vehicle and failure to
establish ownership of vehicle — Effect — Held, what is required to be
established and proved is the recovery of contraband and
commission of offence under the Act — Merely because ownership of
vehicle is not established and vehicle is not recovered subsequently,
will not vitiate the trial.

Faras ey vd AT:gHrdY gard wfafaga, 1985 - ¥R 20

&Y T Heih:

(iy gfera arfaral &r @reg &1 Ao - FEYT &1 uwrg - FfFfauiig, @ a6 f&afy
adi ® o gferw sfaswial & area, 59 a6 6 Tad T wieg @ wafda a gg

HENHIT BT 1A T1fFe - nfawiis arferat & ey Tad7 9189 @ €48 7 51
& YR W ITNAFIT JE H ST FHAT 2 |
(i) 9= |IfaTgT o1 GSTGE SOSTAT - GH1T - Sfei gforw @refl g va faagag are aqu

T, agl uT AIferay &1 ueTgm® g0 SArar ATHIDTT & ATAS FOTATTIT & HIAT &1
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(iii) ufatrg e & Fdr - arga d A F HET 3R argd & Tarfaca soegrfaa
®¥a & fawadr - usra - afFfFutta, ufafvg grasd & @ va 3f@HIE &
AT g TAfra 3R &g FIAT 3MaIH § - AT sHTAT fop arga &1 Tarfdca

TYIfya g g3 € 3R arg # argd gudeg AE g3 @, fawieer qfva ad w0
SITQa |

Rizwan Khan v. The State of Chhattisgarh

Judgment dated 10.09.2020 passed by the Supreme Court in Criminal Appeal No. 580 of

2020, reported in 2020 (3) Crimes 441 (SC) (Three-Judge Bench)

Relevant extracts from the judgment:

In the present case the prosecution has been successful in proving the case
against the accused by examining the witnesses PW3, PW4, PW5, PW7 and PWS8.
It is true that all the aforesaid witnesses are police officials and two independent
withesses who were panchnama witnesses had turned hostile. However, all the
aforesaid police withesses are found to be reliable and trustworthy. All of them
have been thoroughly cross-examined by the defence. There is no allegation of any
enmity between the police witnesses and the accused. No such defence has been
taken in the statement under Section 313 Cr.P.C. There is no law that the evidence
of police officials, unless supported by independent evidence, is to be discarded
and/or unworthy of acceptance.

It is settled law that the testimony of the official withesses cannot be rejected
on the ground of non-corroboration by independent witness. As observed and held
by this Court in catena of decisions, examination of independent witnesses is not
an indispensable requirement and such non-examination is not necessarily fatal to
the prosecution case, [see State of Himachal Pradesh v. Pardeep Kumar, (2018) 13
SCC 808].

X X X

So far as the submission on behalf of the accused that the ownership of the
motor cycle (vehicle) has not been established and proved and/or that the vehicle
has not been recovered is concerned, it is required to be noted that in the present
case the appellant and the other accused persons were found on the spot with the
contraband articles in the vehicle. To prove the case under the NDPS Act, the
ownership of the vehicle is not required to be established and proved. It is enough to
establish and prove that the contraband articles were found from the accused from the vehicle
purchased by the accused. Ownership of the vehicle is immaterial. What is required to be
established and proved is the recovery of the contraband articles and the commission of an
offence under the NDPS Act? Therefore, merely because of the ownership of the
vehicle is not established and proved and/or the vehicle is not recovered
subsequently, trial is not vitiated, while the prosecution has been successful in
proving and establishing the recovery of the contraband articles from the accused
on the spot.
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52 PREVENTION OF CORRUPTION ACT, 1988 — Section 13 (1)(d)
PREVENTION OF CORRUPTION (AMENDMENT) ACT, 2018 — Sections 7 and 13
Amendment — Effect of — Provisions of Prevention of Corruption (Amendment) Act, 2018 are

purely prospective and not retrospective.

HeTaR faror 3fAfATa, 1988 - URT 13 (1)(2)

SO fAaRoT (Game) JfAfAT#, 2018 - URT 7 U9 13

TRAMI T YATT - HErAR FaRor (@rmwe) 31fafags, 2018 & yraur g &0 & wisgaeh € 7 6

HTora|

Vijendra Kumar Kaushal v. Union of India & ors.

Judgment dated 06.02.2020 passed by the High Court of Madhya Pradesh, in Writ Petition

No. 2865 of 2020, reported in ILR (2020) MP 399 (DB)

Relevant extracts from the judgment:

Whenever a situation arises before the Court where is has to examine the
effect of substitution in a statute, the same must be examined in the backdrop of
the rule of Construction against evasion. If the Court is of the opinion that
retrospective application of substitution would result in evasion of the legislative
intent, then a prospective application of the substituted provision is to be preferred.
Thus, the argument put forth by the Ld. Counsel for the Petitioner in favour of
retrospective application of the substituted provisions is rejected, in view of the
discussion hereinabove and we have no hesitation in holding that the provisions of
the Prevention of Corruption (Amendment) Act, 2018 are purely prospective and not
retrospective.

o
*53. PREVENTION OF FOOD ADULTERATION ACT, 1954 — Section 16
PREVENTION OF FOOD ADULTERATION RULES, 1955 — Rule 32(e)
Compliance of Rule 32(e) — Identification of manufacturer through lot/batch/code number -
Impugned product had barcode on it which can be decoded by barcode scanner to trace
manufacturer — Held, there is sufficient compliance.

T rafdsoT faaror fafaga, 1954 - uRT 16
g 3rafdsor faaror g, 1955 - Age 32(3)
e 32(5) &7 JHguIee - ASTATA/BD R F HUR W ar & ugar - Rarfed awg 3 arem
o7 T TR & M X TAATAT o1 uelT R ST Fepa o - fAfauiRa, B o1 vy e #

Raghav Gupta v. State (NCT of Delhi) and anr.
Judgment dated 04.09.2020 passed by the Supreme Court in Criminal Appeal No. 562 of
2020, reported in 2020 (3) Crimes 408 (SC) (Three-Judge Bench)
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54. SECURITISATION AND RECONSTRUCTION OF FINANCIAL ASSETS AND ENFORCEMENT OF
SECURITY INTEREST ACT, 2002 — Section 18
Debt — Repayment — Liability of A guarantor or a mortgagor — A guarantor or a mortgagor
who has mortgaged its property to secure the repayment of the loan, stands on the same

footing as a borrower.
T - AIITAT - Teh Uil STl IT Ueh JUehehll & GIAcd - Uh YedTfal STalT A1 Ueh Sehehall
a7 & GAITAT hOGIAT el & 37U HUT hIedeh T@T &, Teh RO 1 & A0 3 1T |

Union Bank of India v. Rajat Infrastructure Private Limited and ors.

Judgment dated 02.03.2020 passed by the Supreme Court in Civil Appeal No. 1902 of 2020,

reported in (2020) 3 SCC 770
Relevant extracts from the judgment:

We are not in agreement with the submission of Senior Advocate for the
respondents that the High Court has exercised its discretionary powers under
Article 226 of the Constitution. The order of the High Court does not show any
exercise of such discretionary powers but according to the High Court on an
interpretation of the Section, pre-deposit was not required. We are also not
impressed with the argument of Senior Advocate for the respondents that his client
is not a borrower. A guarantor or a mortgagor, who has mortgaged its property to
secure the repayment of the loan, stands on the same footing as a borrower and if
he wants to file an appeal, he must comply with the terms of Section 18 of the
SARFAESI Act.

55. SERVICE LAW:

(i) Departmental enquiry — Whether enquiry officer can put his own
questions to the withesses or cross-examine them? Held, Yes — Such
questions may be put to witnesses in order to discover the truth.

(ii) Departmental enquiry and criminal proceedings — Whether delinquent employee
should be exonerated after investigation, where investigating agency do not
find adequate material to launch criminal prosecution? Held, No — Employer
always retains the right to conduct an independent disciplinary proceeding,
irrespective of the outcome of a criminal proceeding.

Jar RAafd:

(i) Taemeig it - om Sirg JifARY TfErt & Ta9 UST U@ TohdT & 37Yar ST Ufa-gdieTor e
TRl &2 INAUIRG, & - T A @t & forw W g anferat g 571 Toh §

iy fTaurata Sfg 3R roufas &®1dard - @31 ST FFA WO IUAT

HAEYUTT TIA N &0 NUUTYS gHIor gArd & foav gafa @rFadr @
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e &0 ael 3rTar S HOseHD B AT ST wfew? FfRfAURE, 7@ - Fawsr w0
RIS HIAATE B URUMH & dTdG Ueh FadT HJRMAATHD Driarel Tollel 1 HABR
ST &

Pravin Kumar v. Union of India and ors.

Judgment dated 10.09.2020 passed by the Supreme Court in Civil Appeal No. 6270 of 2012,

reported in (2020) 9 SCC 471 (Three Judge Bench)
Relevant extracts from the judgment:

Significant emphasis has been placed by the appellant on the fact that the
enquiry officer put his own questions to the prosecution witness and that he cross-
examined the witnesses brought forth by the defence. This, it is claimed, amounts
to making the prosecutor the Judge, in violation of the natural justice principle of
“nemo judex in sua causa”’. However, such a plea is misplaced. It must be
recognised that, under Section 165, Evidence Act, Judges have the power to ask
any question to any witness or party about any fact, in order to discover or to
obtain proper proof of relevant facts. While strict rules of evidence are inapplicable
to disciplinary proceedings, enquiry officers often put questions to witnesses in
such proceedings in order to discover the truth. Indeed, it may be necessary to do
such direct questioning in certain circumstances. Further, the learned counsel for
the appellant, except for making a bald allegation that the enquiry officer has
questioned the witnesses, did not point to any specific question put by the officer that
would indicate that he had exceeded his jurisdiction. No specific malice or bias has been alleged
against the enquiry officer, and even during the enquiry no request had been made to seek a
replacement, thus, evidencing how these objections are nothing but an afterthought.

X X X

The incident of 28-2-1999 raised serious questions of criminality under the
Penal Code and the Prevention of Corruption Act, as well as of violation of Service
Regulations and administrative misconduct. Thus, in addition to appointment of
enquiry officer, the authorities also registered a criminal complaint with the CBI.
After investigation, the CBI though did not find adequate material to launch criminal
prosecution against the appellant but through its self-speaking report dated 7-3-
2000, the CBI recommended major disciplinary action against the appellant and a
few others.

It is beyond debate that criminal proceedings are distinct from civil
proceedings. It is both possible and common in disciplinary matters to establish
charges against a delinquent official by preponderance of probabilities and
consequently terminate his services. But the same set of evidence may not be
sufficient to take away his liberty under our criminal law jurisprudence. [Karnataka
SRTC v. M.G. Vittal Rao, (2012) 1 SCC 442] Such distinction between standards of
proof amongst civil and criminal litigation is deliberate, given the differences in
stakes, the power imbalance between the parties and the social costs of an
erroneous decision. Thus, in a disciplinary enquiry, strict rules of evidence and
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procedure of a criminal trial are inapplicable, like say, statements made before
enquiry officers can be relied upon in certain instances. [Ajit Kumar Nag v. Indian
Oil Corpn. Ltd., (2005) 7 SCC 764]

Thus, the appellant’s contention that he should be exonerated in the present
proceedings as no criminal charge-sheet was filed by the CBI after enquiry, is liable
to be discarded. [BHEL v. M. Mani, (2018) 1 SCC 285] The employer always retains
the right to conduct an independent disciplinary proceeding, irrespective of the
outcome of a criminal proceeding.

[ ]
56. SPECIFIC RELIEF ACT, 1963 — Sections 16(c), 20 and 22(1)(b)

The suit being the one for specific performance of the contract on payment of the balance

sale consideration, the readiness and willingness was required to be proved by the Plaintiff

even in the absence of the defence put forth.

AT 3gam 3T, 1963 - URIT 16(31), 20 T 22(1)(F)

TR TegdeR &Y 3raRIY TRY & IITdTe & |1 Hider & fafAfée sregurer & forw uegd arg # Tafy
UFARETT U = &Y 978 FOarc) & fore sTgeh U deUX §EHT YATTOTT Sl Taeeh AT

Sukhwinder Singh v. Jagroop Singh and anr.

Judgment dated 28.01.2020 passed by the Supreme Court in Civil Appeal No. 760 of 2020,

reported in AIR 2020 SC 4865
Relevant extracts from the judgment:

The suit being the one for specific performance of the contract on payment
of the balance sale consideration, the readiness and willingness was required to
be proved by the plaintiff and was to be considered by the Courts below as a
basic requirement if a decree for specific performance is to be granted. In the
instant case though the defendant No.2 had denied the agreement as also the
receipt of the earnest money, the same would not be of consequence as the
agreement claimed by the plaintiff is with the defendant No.1 and the contention
of the defendant No.2 to deny the same is without personal knowledge on that
aspect. However, even in the absence of the defence put forth, the plaintiff was
required to prove his readiness and willingness and that aspect of the matter was
to be considered by the Courts below. In the present case though the plaintiff
examined himself as PW1, as also PW2 and PW3, the document writer, and the
witness to the agreement who stated with regard to the execution of the
agreement, the evidence to prove the readiness and willingness with regard to
the resources to pay the balance sale consideration is insufficient. In the
absence of denial by the defendant No.1, even if the payment of * 69,500/- and
the claim by the plaintiff of having gone to the office of Sub-Registrar on
15.06.2004 is accepted, the fact as to whether the plaintiff had notified the
defendant No.1 about he being ready with the balance sale consideration and calling
upon the plaintiff to appear before the Sub-Registrar and execute the Sale Deed
was required to be proved. From among the documents produced and marked as
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Exhibit P1 to P9 there is no document to that effect, more particularly to indicate
the availability of the balance sale consideration as on 15.06.2004 and as on the
date of filing the suit. Despite the same, merely based on the oral testimony of
PW1, the Courts below have accepted the case put forth by the plaintiff to be ready
and willing to complete the transaction.

*57. SPECIFIC RELIEF ACT, 1963 — Section 38

58.

Possession — Relevance of possession is the prime consideration in a bare suit for injunction
but each case should be examined on its own merits keeping in view the nature of the
pleadings put before the trial court and the understanding of the case with which the parties
have gone to trial.

RfafEe sgaw 3faRa, 1963 - R 38

hesll - AT SAICA & dTE A heol Dl GHIAAT Y@ fararoliy fig ¥ fhg e arg &1 gdaTor 38
3T T[0T GNT & ITUR W FARROT =16l & HHeT UEdd foh a0 3iferat & uepfd 3R uemvor &
TH, TS e TR FroT ¥ 1T &, 0T 3 3@ gU fehar S e |

Jose v. Johnson
Judgment dated 02.03.2020 passed by the Supreme Court in Civil Appeal No. 1892 of 2020,
reported in (2020) 3 SCC 780

SUCCESSION ACT, 1925 - Sections 59, 63(b) and 68

EVIDENCE ACT, 1872 — Section 68

CIVIL PROCEDURE CODE, 1908 — Order 41 Rules 23-A and 24

(i) Will - Relevant circumstance — The unexplained, unusual and abnormal features
pertaining to the document only lead to the logical deduction that the document
in question was prepared after the demise of the testator with use of blank
signed papers that came in possession of the propounders and their
associates.

(ii) Remand — The occasion for remand would arise only when the factual
findings of Trial Court are reversed and a re-trial is considered
necessary by the Appellate Courtt.

3AUfeR JIFAFTA, 1925 - YT 59, 63(W) TT 68

aigg FfafagA, 1872 - 4RT 68

fafae gftear dfedar, 1908 - 3ncer 41 fags 23-& vd 24

(iy aHrIFd - gaag aNfEAfy - geards @ @afyd €T, JATACT TT FEATATTIS

AT THATT VH JHHIT AJATA & IR HTHR HId & 5 gHorg geards

gHdiIaEat & fcg & gdrd. ufaurgst 3R 3ad geadaal & nfauey # 32
TEATEIIY D HR HIAST & 3TADT @ AR FHAT 712471 AT|
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(i) ufgouor - gfaQwor &1 R gl 3cusa O Sdfe faAIer FArATIAT &
degrcAs AFTHTATT HO3ded gu JdNNT =argreg g ga: faaryor fpar sr=r
TIIH ATAT AT |

Shivakumar and ors. v. Sharanabasappa and ors.

Judgment dated 24.04.2020 passed by the Supreme Court in Civil Appeal No. 6076 of 2009,

reported in AIR 2020 SC 3102 (Three-Judge Bench)
Relevant extracts from the judgment:

When all the abnormal, curious and rather mysterious circumstances are put
together, the inescapable conclusion is that the document in question cannot be
accepted as the last Will of the testator. The unexplained, unusual and abnormal
features pertaining to the document only lead to the logical deduction that the
document in question was prepared after the demise of the testator with use of
blank signed papers that came in possession of the propounders and their
associates. The High Court has stated such deduction after thorough examination
of the material on record and, in our view, rightly so. It is noticed that all the
features and factors indicated hereinabove are very much available on the face of
the record. However, the Trial Court, even while dealing with several contentions in
excessive details, either failed to notice some of the features indicated above or
simply brushed aside the particular feature carrying abnormality with the
observations to the effect that the propounders were not to be expected to remove
the suspicions concerning the document when they had no role in its execution.
The Trial Court having, obviously, misdirected itself on several of the key and
pivotal factors, its decision could not have been approved.

It gets perforce reiterated that the occasion for remand would arise only when
the factual findings of Trial Court are reversed and a re-trial is considered
necessary by the Appellate Court.

The present case had clearly been the one where the parties had adduced all
their evidence, whatever they wished to; and it had not been the case of the
plaintiff-appellants that they were denied any opportunity to produce any particular
evidence or if the trial was vitiated because of any alike reason. As noticed, there
had been several suspicious circumstances surrounding the Will in question, some
of which were noticed by the Trial Court but were brushed aside by it on untenable
reasons. The High Court has meticulously examined the same evidence and the
same circumstances and has come to a different conclusion that appears to be
sound and plausible, and does not appear suffering from any infirmity. There was
no reason or occasion for the High Court to consider remanding the case to the
Trial Court. The contention in this regard is required to be, and is, rejected.
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59. TRANSFER OF PROPERTY ACT, 1882 — Sections 58 and 60

LIMITATION ACT, 1963 — Section 65

(i) If the party is in permissive possession of the suit property, then the
party is not entitled to claim title over the suit property on the plea of
“adverse possession”.

(ii) On the basis of execution of unregistered sale deed the title cannot
be claimed over the suit property.

(iii) Relation between the parties as mortgager and mortgagee is duly
established. Hence, respondents are rightly entitled to redeem the
suit property.

dufe siavor 3ffaTa, 1882 - YRIT 58 Ud 60

gfydrar sfafaga, 1963 - 4T 65

(iy IfE geTaR arcued ufd W IgAa nfauey # § a9 ag “ufage anfageg © ¢

& FfFaTd & WU W FIGTET FUfT W FIcqd BT a1 HIA BT ghaX J8 & |
(iiy 3uNpd fapg fad@ & fasuriga & YR W AIGTET UM W FIed &7 grar
& fopar ST gadr|

(iii) T&THIA & ALY FYFDHd! TT FUH-TLIdI & TIY FFIH 7 & TITUT & | 37d:
ucaAfaror argasa Fufd &1 AT HUS & 3Taa ATqEE

Jeetan Prasad Kushwah v. Vinay Kumar Singh and ors.

Order dated 29.05.2020 passed by the High Court of Madhya Pradesh in Second Appeal No.

648 of 1994, reported in AIR 2020 MP 116
Relevant extracts from the order:

The plaintiffs/respondents were in possession of the suit property till
15.04.1954. Umapratap being karta of his family, mortgaged the suit property in
favour of the defendants/respondent No0.3 Jageshwar (since deceased) for
* 1,000/- on 16.04.1954 by registered sale deed and delivered the possession to
Jageshwar. Accordingly, the LRs of respondent No.3/defendant are in permissive
possession of the suit property. Therefore, they are not entitled to claim their title
over the suit property on the plea of “adverse possession”.

On the basis of execution of unregistered sale deed the appellant cannot claim
title over the suit property nor unregistered sale deed. Ex. D/4 is admissible for any
collateral purpose.

The appellant has admitted that suit property was mortgaged in their favour.
Relation between the parties as mortgager and mortgagee is duly established.
Admission of the appellants regarding the same cannot be ignored. Nor it is
essential for respondent Nos. 1 and 2 to prove the admitted facts in their favour.
Hence, respondents are rightly entitled to redeem the suit property after paying °
500/- to the appellant. They are also entitled to recover possession of the suit
property from the appellant.
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PART -1V
IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

INFORMATION TECHNOLOGY (INTERMEDIARY GUIDELINES AND
DIGITAL MEDIA ETHICS CODE) RULES, 2021

New Delhi, the 25th February, 2021

G.S.R. 139(E).— In exercise of the powers conferred by sub-section (1), clauses

(z) and (zg) of sub-section (2) of section 87 of the Information Technology Act, 2000
(21 of 2000), and in supersession of the Information Technology (Intermediaries
Guidelines) Rules, 2011, except as respect things done or omitted to be done before
such supersession, the Central Government hereby makes the following rules,
namely:—
PART I
PRELIMINARY

1. Short Title and Commencement.—(1) These rules may be called the Information

Technology (Intermediary Guidelines and Digital Media Ethics Code) Rules,

2021.

(2) They shall come into force on the date of their publication in the Official
Gazette.

2. Definitions.— (1) In these rules, unless the context otherwise requires —

(a) ‘access control mechanism‘ means any measure, including a technical
measure, through which access to online curated content may be restricted
based on verification of the identity or age of a user;

(b) ‘access services‘ means any measure, including technical measure such as
closed captioning, subtitles and audio descriptions, through which the
accessibility of online curated content may be improved for persons with
disabilities;

(¢) “Act’ means the Information Technology Act, 2000 (21 of 2000);

(d) ‘child’ means any person below the age of eighteen years;

(e) ‘committee’ means the Inter-Departmental Committee constituted under rule
14;

(f) ‘communication link’ means a connection between a hypertext or graphical
element, and one or more items in the same or different electronic document
wherein upon clicking on a hyperlinked item, the user is automatically
transferred to the other end of the hyperlink which can be another electronic

record or another website or application or graphical element;



(2)

(h)

(1)

)

(k)

M

(m)

(n)

(0)

‘content’ means the electronic record defined in clause (t) of section 2 of the
Act;

‘content descriptor’ means the issues and concerns which are relevant to the
classification of any online curated content, including discrimination,
depiction of illegal or harmful substances, imitable behaviour, nudity,
language, sex, violence, fear, threat, horror and other such concerns as
specified in the Schedule annexed to the rules;

‘digital media’ means digitized content that can be transmitted over the
internet or computer networks and includes content received, stored,
transmitted, edited or processed by —

@) an intermediary; or
(i)  apublisher of news and current affairs content or a publisher of online
curated content;

‘grievance’ includes any complaint, whether regarding any content, any
duties of an intermediary or publisher under the Act, or other matters
pertaining to the computer resource of an intermediary or publisher, as the
case may be;

‘Grievance Officer’ means an officer appointed by the intermediary or the
publisher, as the case may be, for the purposes of these rules;

‘Ministry’ means, for the purpose of Part II of these rules unless specified
otherwise, the Ministry of Electronics and Information Technology, Government of India,
and for the purpose of Part III of these rules, the Ministry of Information and
Broadcasting, Government of India;

‘news and current affairs content’ includes newly received or noteworthy
content, including analysis, especially about recent events primarily of socio-
political, economic or cultural nature, made available over the internet or
computer networks, and any digital media shall be news and current affairs
content where the context, substance, purpose, import and meaning of such
information is in the nature of news and current affairs content.

‘newspaper’ means a periodical of loosely folded sheets usually printed on
newsprint and brought out daily or at least once in a week, containing
information on current events, public news or comments on public news;
‘news aggregator’ means an entity who, performing a significant role in
determining the news and current affairs content being made available, makes
available to users a computer resource that enable such users to access the
news and current affairs content which is aggregated, curated and presented

by such entity.



(p)

(@)

(r)

(t)

(u)

v)

(W)

(x)

‘on demand’ means a system where a user, subscriber or viewer is enabled to
access, at a time chosen by such user, any content in electronic form, which
is transmitted over a computer resource and is selected by the user;

‘online curated content’ means any curated catalogue of audio-visual content,
other than news and current affairs content, which is owned by, licensed to or
contracted to be transmitted by a publisher of online curated content, and
made available on demand, including but not limited through subscription,
over the internet or computer networks, and includes films, audio visual
programmes, documentaries, television programmes, serials, and other such
content;

‘person’ means a person as defined in sub-section (31) of section 2 of the
Income Tax Act, 1961 (43 of 1961);

‘publisher’ means a publisher of news and current affairs content or a
publisher of online curated content;

‘publisher of news and current affairs content’ means an online paper, news
portal, news aggregator, news agency and such other entity called by
whatever name, which is functionally similar to publishers of news and
current affairs content but shall not include newspapers, replica e-papers of
the newspaper and any individual or user who is not transmitting content in
the course of systematic business, professional or commercial activity;
‘publisher of online curated content’ means a publisher who, performing a
significant role in determining the online curated content being made
available, makes available to users a computer resource that enables such
users to access online curated content over the internet or computer networks,
and such other entity called by whatever name, which is functionally similar
to publishers of online curated content but does not include any individual or
user who is not transmitting online curated content in the course of
systematic business, professional or commercial activity;

‘significant social media intermediary’ means a social media intermediary
having number of registered users in India above such threshold as notified
by the Central Government;

‘social media intermediary’ means an intermediary which primarily or solely
enables online interaction between two or more users and allows them to
create, upload, share, disseminate, modify or access information using its
services;

‘user’ means any person who accesses or avails any computer resource

of an intermediary or a publisher for the purpose of hosting,



(2)

3.

(y)

publishing, sharing, transacting, viewing, displaying, downloading or
uploading information and includes other persons jointly participating in
using such computer resource and addressee and originator;

‘user account’ means the account registration of a user with an intermediary
or publisher and includes profiles, accounts, pages, handles and other similar
presences by means of which a user is able to access the services offered by

the intermediary or publisher.

Words and expressions used and not defined in these rules but defined in the Act

and rules made thereunder shall have the same meaning as assigned to them in the

Act and the said rules, as the case may be.

(D

PART II

DUE DILIGENCE BY INTERMEDIARIES AND GRIEVANCE REDRESSAL

MECHANISM
Due diligence by an intermediary: An intermediary, including social media
intermediary and significant social media intermediary, shall observe the
following due diligence while discharging its duties, namely:—

(a) the intermediary shall prominently publish on its website, mobile based

application or both, as the case may be, the rules and regulations, privacy policy and

user agreement for access or usage of its computer resource by any person;

(b) the rules and regulations, privacy policy or user agreement of the

intermediary shall inform the user of its computer resource not to host, display,

upload, modify, publish, transmit, store, update or share any information that,—

(1) belongs to another person and to which the user does not have any right;

(i) is defamatory, obscene, pornographic, paedophilic, invasive of another‘s
privacy, including bodily privacy, insulting or harassing on the basis of gender,
libellous, racially or ethnically objectionable, relating or encouraging money
laundering or gambling, or otherwise inconsistent with or contrary to the laws
in force;

(iii) 1is harmful to child;

(iv) infringes any patent, trademark, copyright or other proprietary rights;

(v) violates any law for the time being in force;



(vi) deceives or misleads the addressee about the origin of the message or

knowingly and intentionally communicates any information which is patently

false or misleading in nature but may reasonably be perceived as a fact;

(vii) impersonates another person;

(viii) threatens the unity, integrity, defence, security or sovereignty of India, friendly

(ix)

(x)

(©)

(d)

relations with foreign States, or public order, or causes incitement to the
commission of any cognisable offence or prevents investigation of any offence
or is insulting other nation;

contains software virus or any other computer code, file or program designed to
interrupt, destroy or limit the functionality of any computer resource;

is patently false and untrue, and is written or published in any form, with the
intent to mislead or harass a person, entity or agency for financial gain or to

cause any injury to any person;

an intermediary shall periodically inform its users, at least once every year,
that in case of non-compliance with rules and regulations, privacy policy or
user agreement for access or usage of the computer resource of such
intermediary, it has the right to terminate the access or usage rights of the
users to the computer resource immediately or remove non-compliant
information or both, as the case may be;

an intermediary, on whose computer resource the information is stored,
hosted or published, upon receiving actual knowledge in the form of an order
by a court of competent jurisdiction or on being notified by the Appropriate
Government or its agency under clause (b) of sub-section (3) of section 79 of
the Act, shall not host, store or publish any unlawful information, which is
prohibited under any law for the time being in force in relation to the interest
of the sovereignty and integrity of India; security of the State; friendly
relations with foreign States; public order; decency or morality; in relation to
contempt of court; defamation; incitement to an offence relating to the above,
or any information which is prohibited under any law for the time being in
force:

Provided that any notification made by the Appropriate Government

or its agency in relation to any information which is prohibited under any law for the

time being in force shall be issued by an authorised agency, as may be notified by

the Appropriate Government:



Provided further that if any such information is hosted, stored or
published, the intermediary shall remove or disable access to that information, as
early as possible, but in no case later than thirty-six hours from the receipt of the
court order or on being notified by the Appropriate Government or its agency, as the
case may be:

Provided also that the removal or disabling of access to any
information, data or communication link within the categories of information
specified under this clause, under clause (b) on a voluntary basis, or on the basis of
grievances received under sub-rule (2) by such intermediary, shall not amount to a
violation of the conditions of clauses (a) or (b) of sub-section (2) of section 79 of the
Act;

(e) the temporary or transient or intermediate storage of information
automatically by an intermediary in a computer resource within its control as
an intrinsic feature of that computer resource, involving no exercise of any
human, automated or algorithmic editorial control for onward transmission or
communication to another computer resource shall not amount to hosting,
storing or publishing any information referred to under clause (d);

) the intermediary shall periodically, and at least once in a year, inform its
users of its rules and regulations, privacy policy or user agreement or any
change in the rules and regulations, privacy policy or user agreement, as the
case may be;

(2) where upon receiving actual knowledge under clause (d), on a voluntary basis
on violation of clause (b), or on the basis of grievances received under sub-
rule (2), any information has been removed or access to which has been
disabled, the intermediary shall, without vitiating the evidence in any manner,
preserve such information and associated records for one hundred and eighty
days for investigation purposes, or for such longer period as may be required
by the court or by Government agencies who are lawfully authorised;

(h) where an intermediary collects information from a user for registration on the
computer resource, it shall retain his information for a period of one hundred
and eighty days after any cancellation or withdrawal of his registration, as the
case may be;

@) the intermediary shall take all reasonable measures to secure
its computer resource and information contained therein

following



(2)

the reasonable security practices and procedures as prescribed in the Information

Technology (Reasonable Security Practices and Procedures and Sensitive Personal

Information) Rules, 2011;

)

the intermediary shall, as soon as possible, but not later than seventy two
hours of the receipt of an order, provide information under its control or
possession, or assistance to the Government agency which is lawfully
authorised for investigative or protective or cyber security activities, for the
purposes of verification of identity, or for the prevention, detection,
investigation, or prosecution of offences under any law for the time being in
force, or for cyber security incidents:

Provided that any such order shall be in writing stating clearly the

purpose of seeking information or assistance, as the case may be;

(k)

the intermediary shall not knowingly deploy or install or modify technical
configuration of computer resource or become party to any act that may
change or has the potential to change the normal course of operation of the
computer resource than what it is supposed to perform thereby circumventing
any law for the time being in force:

Provided that the intermediary may develop, produce, distribute or

employ technological means for the purpose of performing the acts of securing the

computer resource and information contained therein;

@

(@)

the intermediary shall report cyber security incidents and share related
information with the Indian Computer Emergency Response Team in
accordance with the policies and procedures as mentioned in the Information
Technology (The Indian Computer Emergency Response Team and Manner

of Performing Functions and Duties) Rules, 2013.

Grievance redressal mechanism of intermediary: (a) The intermediary
shall prominently publish on its website, mobile based application or both, as
the case may be, the name of the Grievance Officer and his contact details as
well as mechanism by which a user or a victim may make complaint against
violation of the provisions of this rule or any other matters pertaining to the

computer resources made available by it, and the Grievance Officer shall -

acknowledge the complaint within twenty four hours and dispose off such

complaint within a period of fifteen days from the date of its receipt;



(b)

()

(i)  receive and acknowledge any order, notice or direction issued by the
Appropriate Government, any competent authority or a court of competent
jurisdiction.

The intermediary shall, within twenty-four hours from the receipt of a
complaint made by an individual or any person on his behalf under this sub-
rule, in relation to any content which is prima facie in the nature of any
material which exposes the private area of such individual, shows such
individual in full or partial nudity or shows or depicts such individual in any
sexual act or conduct, or is in the nature of impersonation in an electronic
form, including artificially morphed images of such individual, take all
reasonable and practicable measures to remove or disable access to such
content which is hosted, stored, published or transmitted by it:

The intermediary shall implement a mechanism for the receipt of complaints
under clause (b) of this sub-rule which may enable the individual or person to
provide details, as may be necessary, in relation to such content or

communication link.

Additional due diligence to be observed by significant social media

intermediary.— (1) In addition to the due diligence observed under rule 3, a

significant social media intermediary shall, within three months from the date of

notification of the threshold under clause (v) of sub-rule (1) of rule 2, observe the

following additional due diligence while discharging its duties, namely:—

(a) appoint a Chief Compliance Officer who shall be responsible for ensuring
compliance with the Act and rules made thereunder and shall be liable in any
proceedings relating to any relevant third-party information, data or
communication link made available or hosted by that intermediary where he
fails to ensure that such intermediary observes due diligence while
discharging its duties under the Act and rules made thereunder:

Provided that no liability under the Act or rules made thereunder may
be imposed on such significant social media intermediary without being
given an opportunity of being heard.

Explanation — For the purposes of this clause Chief Compliance Officer
means a key managerial personnel or such other senior employee of a
significant social media intermediary who is resident in India;

(b) appoint a nodal contact person for 24x7 coordination with law enforcement
agencies and officers to ensure compliance to their orders or requisitions

made in accordance with the provisions of law or rules made thereunder.



Explanation — For the purposes of this clause “nodal contact person” means
the employee of a significant social media intermediary, other than the Chief
Compliance Officer, who is resident in India;

(0 appoint a Resident Grievance Officer, who shall, subject to clause (b), be
responsible for the functions referred to in sub-rule (2) of rule 3.

Explanation — For the purposes of this clause, “Resident Grievance
Officer” means the employee of a significant social media
intermediary, who is resident in India;

(d) publish periodic compliance report every month mentioning the details of
complaints received and action taken thereon, and the number of specific
communication links or parts of information that the intermediary has
removed or disabled access to in pursuance of any proactive monitoring
conducted by using automated tools or any other relevant information as may
be specified;

(2) A significant social media intermediary providing services primarily in the
nature of messaging shall enable the identification of the first originator of
the information on its computer resource as may be required by a judicial
order passed by a court of competent jurisdiction or an order passed under
section 69 by the Competent Authority as per the Information Technology
(Procedure and Safeguards for Interception, Monitoring and Decryption of
Information) Rules, 2009, which shall be supported with a copy of such
information in electronic form:

Provided that an order shall only be passed for the purposes of
prevention, detection, investigation, prosecution or punishment of an offence
related to the sovereignty and integrity of India, the security of the State,
friendly relations with foreign States, or public order, or of incitement to an
offence relating to the above or in relation with rape, sexually explicit
material or child sexual abuse material, punishable with imprisonment for a
term of not less than five years:

Provided further that no order shall be passed in cases where other less
intrusive means are effective in identifying the originator of the information:

Provided also that in complying with an order for identification of the
first originator, no significant social media intermediary shall be required to
disclose the contents of any electronic message, any other information related

to the first originator, or any information related to its other users:



(3)

(4)

Provided also that where the first originator of any information on the
computer resource of an intermediary is located outside the territory of India,
the first originator of that information within the territory of India shall be
deemed to be the first originator of the information for the purpose of this
clause.

A significant social media intermediary that provides any service with
respect to an information or transmits that information on behalf of another
person on its computer resource —

(a) for direct financial benefit in a manner that increases its visibility or

prominence, or targets the receiver of that information; or

(b) to which it owns a copyright, or has an exclusive license, or in relation with

which it has entered into any contract that directly or indirectly restricts the
publication or transmission of that information through any means other than
those provided through the computer resource of such social media
intermediary, shall make that information clearly identifiable to its users as
being advertised, marketed, sponsored, owned, or exclusively controlled, as
the case may be, or shall make it identifiable as such in an appropriate
manner.
A significant social media intermediary shall endeavour to deploy
technology-based measures, including automated tools or other mechanisms
to proactively identify information that depicts any act or simulation in any
form depicting rape, child sexual abuse or conduct, whether explicit or
implicit, or any information which is exactly identical in content to
information that has previously been removed or access to which has been
disabled on the computer resource of such intermediary under clause (d) of
sub-rule (1) of rule 3, and shall display a notice to any user attempting to
access such information stating that such information has been identified by
the intermediary under the categories referred to in this sub-rule:

Provided that the measures taken by the intermediary under this sub-rule
shall be proportionate having regard to the interests of free speech and
expression, privacy of users on the computer resource of such intermediary,
including interests protected through the appropriate use of technical
measures:

Provided further that such intermediary shall implement mechanisms for
appropriate human oversight of measures deployed under this sub-rule,
including a periodic review of any automated tools deployed by such

intermediary:

10
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(6)

(7

(®)

Provided also that the review of automated tools under this sub-rule shall
evaluate the automated tools having regard to the accuracy and fairness of
such tools, the propensity of bias and discrimination in such tools and the
impact on privacy and security of such tools.

The significant social media intermediary shall have a physical contact
address in India published on its website, mobile based application or both,
as the case may be, for the purposes of receiving the communication
addressed to it.

The significant social media intermediary shall implement an appropriate
mechanism for the receipt of complaints under sub-rule (2) of rule 3 and
grievances in relation to the violation of provisions under this rule, which
shall enable the complainant to track the status of such complaint or
grievance by providing a unique ticket number for every complaint or
grievance received by such intermediary:

Provided that such intermediary shall, to the extent reasonable, provide

such complainant with reasons for any action taken or not taken by such
intermediary in pursuance of the complaint or grievance received by it.
The significant social media intermediary shall enable users who register for
their services from India, or use their services in India, to voluntarily verify
their accounts by using any appropriate mechanism, including the active
Indian mobile number of such users, and where any user voluntarily verifies
their account, such user shall be provided with a demonstrable and visible
mark of verification, which shall be visible to all users of the service:

Provided that the information received for the purpose of verification
under this sub-rule shall not be used for any other purpose, unless the user
expressly consents to such use.

Where a significant social media intermediary removes or disables access to
any information, data or communication link, under clause (b) of sub-rule (1)
of rule 3 on its own accord, such intermediary shall,—

(a ensure that prior to the time at which such intermediary removes or disables
access, it has provided the user who has created, uploaded, shared,
disseminated, or modified information, data or communication link using its
services with a notification explaining the action being taken and the grounds
or reasons for such action;

(b) ensure that the wuser who has created, uploaded, shared,

disseminated, or modified information using its services is
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provided with an adequate and reasonable opportunity to dispute the action
being taken by such intermediary and request for the reinstatement of access
to such information, data or communication link, which may be decided
within a reasonable time;

(¢ ensure that the Resident Grievance Officer of such intermediary maintains
appropriate oversight over the mechanism for resolution of any disputes
raised by the user under clause (b).

(9) The Ministry may call for such additional information from any significant
social media intermediary as it may consider necessary for the purposes of
this part.

Additional due diligence to be observed by an intermediary in relation to news

and current affairs content — In addition to adherence to rules 3 and 4, as may

be applicable, an intermediary shall publish, on an appropriate place on its
website, mobile based application or both, as the case may be, a clear and concise
statement informing publishers of news and current affairs content that in addition
to the common terms of service for all users, such publishers shall furnish the
details of their user accounts on the services of such intermediary to the Ministry

as may be required under rule 18:

Provided that an intermediary may provide such publishers who have provided

information under rule 18 with a demonstrable and visible mark of verification as
being publishers, which shall be visible to all users of the service.
Explanation.—This rule relates only to news and current affairs content and shall
be administered by the Ministry of Information and Broadcasting.
Notification of other intermediary — (1) The Ministry may by order, for reasons
to be recorded in writing, require any intermediary, which is not a significant
social media intermediary, to comply with all or any of the obligations mentioned
under rule 4, if the services of that intermediary permits the publication or
transmission of information in a manner that may create a material risk of harm to
the sovereignty and integrity of India, security of the State, friendly relations with
foreign States or public order.

(2) The assessment of material risk of harm referred to in sub-rule (1) shall be
made having regard to the nature of services of such intermediary, and if
those services permit,—

(a) interaction between users, notwithstanding, whether it is the primary purpose
of that intermediary; and

(b) the publication or transmission of information to a significant number of
other users as would be likely to result in widespread dissemination of such

information.

12



(3) An order under this rule may be issued in relation to a specific part of the
computer resources of any website, mobile based application or both, as the
case may be, if such specific part is in the nature of an intermediary:

Provided that where such order is issued, an entity may be required to
comply with all or any of the obligations mentions under rule 4, in relation to
the specific part of its computer resource which is in the nature of an
intermediary.

Non-observance of Rules — Where an intermediary fails to observe these rules,

the provisions of sub-section (1) of section 79 of the Act shall not be applicable to

such intermediary and the intermediary shall be liable for punishment under any
law for the time being in force including the provisions of the Act and the Indian

Penal Code.

PART III
CODE OF ETHICS AND PROCEDURE AND SAFEGUARDS IN RELATION TO
DIGITAL MEDIA

8.

Application of this Part — (1) The rules made under this Part shall apply to the
following persons or entities, namely:—
(a) publishers of news and current affairs content;
(b) publishers of online curated content; and shall be administered by the
Ministry of Information and Broadcasting, Government of India, which shall be
referred to in this Part as the “Ministry”:
Provided that the rules made under this Part shall apply to
intermediaries for the purposes of rules 15 and 16;
(2) the rules made under this Part shall apply to the publishers, where,—
(a such publisher operates in the territory of India; or
(b) such publisher conducts systematic business activity of making its content
available in India.
Explanation.— For the purposes of this rule,—
(a) a publisher shall be deemed to operate in the territory of India where such
publisher has a physical presence in the territory of India;
(b) “systematic activity” shall mean any structured or organised activity that
involves an element of planning, method, continuity or persistence.
(3) The rules made under this Part shall be in addition to and not in

derogation of the provisions of any other law for the time being in
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10.

force and any remedies available under such laws including the Information
Technology (Procedure and Safeguards for Blocking of Access of
Information by the Public) Rules, 2009.

Observance and adherence to the Code — (1) A publisher referred to in rule 8

shall observe and adhere to the Code of Ethics laid down in the Appendix annexed

to these rules.

(2)

(3)

Notwithstanding anything contained in these rules, a publisher referred to in
rule 8 who contravenes any law for the time being in force, shall also be
liable for consequential action as provided in such law which has so been
contravened.
For ensuring observance and adherence to the Code of Ethics by publishers
operating in the territory of India, and for addressing the grievances made in
relation to publishers under this Part, there shall be a three-tier structure as
under —

(a) Level I — Self-regulation by the publishers;

(b) Level II — Self-regulation by the self-regulating bodies of the publishers;

(c) Level IIT — Oversight mechanism by the Central Government.

CHAPTER 1
GRIEVANCE REDRESSAL MECHANISM

Furnishing and processing of grievance. — (1) Any person having a grievance

regarding content published by a publisher in relation to the Code of Ethics may

furnish his grievance on the grievance mechanism established by the publisher

under rule 11.

(2)

(3)

The publisher shall generate and issue an acknowledgement of the grievance
for the benefit of the complainant within twenty-four hours of it being
furnished for information and record.

The manner of grievance redressal shall have the following arrangement —

(a the publisher shall address the grievance and inform the complainant of its
decision within fifteen days of the registration of the grievance;

(b) if the decision of the publisher is not communicated to the complainant
within the stipulated fifteen days, the grievance shall be escalated to the level
of the self-regulating body of which such publisher is a member.

(©) where the complainant is not satisfied with the decision of the

publisher, it may prefer to appeal to the self-regulating body of
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which such publisher is a member within fifteen days of receiving such a
decision.

(d) the self-regulating body shall address the grievance referred to in clauses (b)
and (c), and convey its decision in the form of a guidance or advisory to the
publisher, and inform the complainant of such decision within a period of
fifteen days.

(e) where the complainant is not satisfied with the decision of the self-regulating
body, it may, within fifteen days of such decision, prefer an appeal to the
Oversight Mechanism referred to in rule 13 for resolution.

CHAPTER II
SELF REGULATING MECHANISH - LEVEL 1
11. Self-Regulating mechanism at Level I. — (1) The publisher shall be the level I of
the self-regulating mechanism.

(2) A publisher shall -

(a establish a grievance redressal mechanism and shall appoint a Grievance
Officer based in India, who shall be responsible for the redressal of
grievances received by him;

(b) display the contact details related to its grievance redressal mechanism and
the name and contact details of its Grievance Officer at an appropriate place
on its website or interface, as the case may be;

(c) ensure that the Grievance Officer takes a decision on every grievance
received by it within fifteen days, and communicate the same to the
complainant within the specified time;

(d) be a member of a self-regulating body as referred to in rule 12 and abide by
its terms and conditions.

(3) The Grievance Officer shall,—

(a be the contact point for receiving any grievance relating to Code of Ethics;

(b) act as the nodal point for interaction with the complainant, the self-regulating
body and the Ministry.

(4) Online curated content shall be classified by the publisher of such content
into the categories referred to in the Schedule, having regard to the context,
theme, tone, impact and target audience of such content, with the relevant
rating for such categories based on a assessment of the relevant content

descriptors in the manner specified in the said Schedule.
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Every publisher of online curated content shall display the rating of any
online curated content and an explanation of the relevant content descriptors,
prominently to its users at an appropriate place, as the case may be, in a
manner that ensures that such users are aware of this information before
accessing such content.
CHAPTER III
SELF REGULATING MECHANISM - LEVEL II

12. Self-regulating body.— (1) There may be one or more self-regulatory bodies of

publishers, being an independent body constituted by publishers or their

associations.

(2)

(3)

(4)

The self-regulatory body referred to in sub-rule (1) shall be headed by a
retired Judge of the Supreme Court, a High Court, or an independent eminent
person from the field of media, broadcasting, entertainment, child rights,
human rights or such other relevant field, and have other members, not
exceeding six, being experts from the field of media, broadcasting,
entertainment, child rights, human rights and such other relevant fields.
The self-regulating body shall, after its constitution in accordance with sub-
rule (2), register itself with the Ministry within a period of thirty days from
the date of notification of these rules, and where a self-regulating body is
constituted after such period, within thirty days from the date of its
constitution:
Provided that before grant of registration to the self-regulating body, the
Ministry shall satisfy itself that the self-regulating body has been constituted
in accordance with sub-rule (2) and has agreed to perform the functions laid
down in sub-rules (4) and (5).
The self-regulating body shall perform the following functions, namely:—

(a) oversee and ensure the alignment and adherence by the publisher to the Code

of Ethics;
(b) provide guidance to publishers on various aspects of the Code of Ethics;
(©) address grievances which have not been resolved by publishers within the
specified period of fifteen days;
(d) hear appeals filed by the complainant against the decision of publishers;
(e) issue such guidance or advisories to such publishers as specified in sub-rule

for ensuring compliance to the Code of Ethics.
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(5) The self-regulating body while disposing a grievance or an appeal referred to

it in sub-rule (4) may issue following guidance or advisories to the publishers

as under, namely:—

(a)
(b)
(©)
(d)
(@)

(ii)

(iii)
(e

warning, censuring, admonishing or reprimanding the publisher; or

requiring an apology by the publisher; or

requiring the publisher to include a warning card or a disclaimer; or

in case of online curated content, direct the publisher to,—

reclassify ratings of relevant content;

make appropriate modification in the content descriptor, age classification

and access control measures;

edit synopsis of relevant content; or
in case of any content where it is satisfied that there is a need for taking action
to delete or modify the content for preventing incitement to the commission of
a cognizable offence relating to public order, or in relation to the reasons
enumerated in sub-section (1) of section 69A of the Act, refer such content to
the Ministry for consideration by the Oversight Mechanism referred to in rule

13 for appropriate action.

(6) Where the self-regulating body is of the opinion that there is no violation of

the Code of Ethics, it shall convey such decision to the complainant and such

entity.

(7) Where a publisher fails to comply with the guidance or advisories of the self-

regulating body within the time specified in such guidance or advisory, the

self-regulating body shall refer the matter to the Oversight Mechanism

referred to in rule 13 within fifteen days of expiry of the specified date.

CHAPTER IV
OVERSIGHT MECHANISM - LEVEL III
Oversight mechanism.— (1) The Ministry shall co-ordinate and facilitate the

adherence to the Code of Ethics by publishers and self regulating bodies, develop

an Oversight Mechanism, and perform the following functions, namely:—

(a)

(b)

publish a charter for self regulating bodies, including Codes of Practices for
such bodies;

establish an Inter-Departmental Committee for hearing grievances;
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(o) refer to the Inter-Departmental Committee grievances arising out of the
decision of the self-regulating body under rule 12, or where no decision has
been taken by the self-regulating body within the specified time period, or
such other complaints or references relating to violation of Code of Ethics as
it may consider necessary;

(d) issue appropriate guidance and advisories to publishers;

(e) issue orders and directions to the publishers for maintenance and adherence
to the Code of Ethics.

(2) The Ministry shall appoint an officer of the Ministry not below the rank of a
Joint Secretary to the Government of India, as the “Authorized Officer”, for
the purposes of issuing directions under rules 15 or 16, as the case may be.

Inter-Departmental Committee.— (1) The Ministry shall constitute an Inter

Departmental Committee, called the Committee, consisting of representatives from

the Ministry of Information and Broadcasting, Ministry of Women and Child

Development, Ministry of Law and Justice, Ministry of Home Affairs, Ministry of

Electronics and Information Technology, Ministry of External Affairs, Ministry of

Defence, and such other Ministries and Organisations, including domain experts,

that it may decide to include in the Committee:

Provided that the Authorised Officer designated under sub-rule (2) of rule 13 shall

be the Chairperson of such Committee.

(2) The Committee shall meet periodically and hear the following complaints
regarding violation or contravention of the Code of Ethics by the entities
referred to in Rule 8 —

(a) arising out of the grievances in respect of the decisions taken at the Level I or
II, including the cases where no such decision is taken within the time
specified in the grievance redressal mechanism; or

(b) referred to it by the Ministry.

(3) Any complaint referred to the Committee, whether arising out of the
grievances or referred to it by the Ministry, shall be in writing and may be
sent either by mail or fax or by e-mail signed with electronic signature of the authorised
representative of the entity referring the grievance, and the Committee shall ensure that
such reference is assigned a number which is recorded along with the date and time
of its receipt.

(4) The Ministry shall make all reasonable efforts to identify the entity
referred to in Rule 8 which has created, published or hosted the content

or part thereof, and where it is able to identify such entity, it
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()

(6)

shall issue a duly signed notice to such entity to appear and submit their
reply and clarifications, if any, before the Committee.
In the hearing, the Committee shall examine complaints or grievances, and
may either accept or allow such complaint or grievance, and make the
following recommendations to the Ministry, namely:—

(a warning, censuring, admonishing or reprimanding such entity; or

(b) requiring an apology by such entity; or

(©) requiring such entity to include a warning card or a disclaimer; or

(d) in case of online curated content, direct a publisher to—

(1) reclassify ratings of relevant content; or
(ii) edit synopsis of relevant content; or
(iii) make appropriate modification in the content descriptor, age

classification and parental or access control;
(e) delete or modify content for preventing incitement to the commission of a
cognizable offence relating to public order;
® in case of content where the Committee is satisfied that there is a need for
taking action in relation to the reasons enumerated in sub-section (1) of
section 69A of the Act, it may recommend such action.
The Ministry may, after taking into consideration the recommendations of the
Committee, issue appropriate orders and directions for compliance by the
publisher:
Provided that no such order shall be issued without the approval of the
Secretary, Ministry of Information and Broadcasting, Government of India
(hereinafter referred to as the “Secretary, Ministry of Information and

Broadcasting”).

Procedure for issuing of direction.— (1) In respect of recommendations referred

to in clauses (e) and (f) of sub-rule (5) of rule 14, the Authorised Officer shall

place the matter for consideration before the Secretary, Ministry of Information

and Broadcasting for taking appropriate decision.

(2)

The Authorised Officer shall, on approval of the decision by the Secretary,
Ministry of Information and Broadcasting, direct the publisher, any agency of
the Government or any intermediary, as the case may be to delete or modify
or block the relevant content and information generated, transmitted,
received, stored or hosted in their computer resource for public access within

the time limit specified in the direction:

19



16.

17.

Provided that in case the recommendation of the Authorised Officer is
not approved by the Secretary, Ministry of Information and Broadcasting, the
Authorised Officer shall convey the same to the Committee.

(3) A direction under this rule may be issued only in respect of a specific piece
of content or an enumerated list of content, as the case may be, and shall not
require any entity to cease its operations.

Blocking of information in case of emergency.— (1) Notwithstanding anything

contained in rules 14 and 15, the Authorised Officer, in any case of emergency

nature, for which no delay is acceptable, shall examine the relevant content and
consider whether it is within the grounds referred to in sub-section (1) of section
69A of the Act and it is necessary or expedient and justifiable to block such
information or part thereof and submit a specific recommendation in writing to the

Secretary, Ministry of Information and Broadcasting.

(2) In case of emergency nature, the Secretary, Ministry of Information and
Broadcasting may, if he is satisfied that it is necessary or expedient and
justifiable for blocking for public access of any information or part thereof
through any computer resource and after recording reasons in writing, as an
interim measure issue such directions as he may consider necessary to such
identified or identifiable persons, publishers or intermediary in control of
such computer resource hosting such information or part thereof without
giving him an opportunity of hearing.

(3) The Authorised Officer, at the earliest but not later than forty-eight hours of
issue of direction under sub-rule (2), shall bring the request before the
Committee for its consideration and recommendation.

(4) On receipt of recommendations of the Committee under sub-rule (3), the
Secretary, Ministry of Information and Broadcasting, shall pass the final
order as regard to approval of such request and in case the request for
blocking is not approved by the Secretary, Ministry of Information and
Broadcasting in his final order, the interim direction issued under sub-rule
(2) shall be revoked and the person, publisher or intermediary in control of
such information shall be accordingly, directed to unblock the information
for public access.

Review of directions issued.— (1) The Authorised Officer shall maintain

complete records of the proceedings of the Committee, including any complaints

referred to the Committee, and shall also maintain records of recommendations

made by the Committee and any directions issued by the Authorised Officer.
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19.

(2) The Review Committee shall meet at least once in every two months and
record its findings whether the directions of blocking of content or
information issued under these rules are in accordance with the provisions of
sub-section (1) of section 69A of the Act and if it is of the opinion that the
directions are not in accordance with the said provisions, it may set aside the
directions and issue order for unblocking of such content or information
generated, transmitted, received, stored or hosted in a computer resource.

Explanation.— For the purpose of this rule, “Review Committee” shall mean the

Review Committee constituted under rule 419A of the Indian Telegraph Rules,

1951.

CHAPTER V
FURNISHING OF INFORMATION

Furnishing of information.— (1) A publisher of news and current affairs content

and a publisher of online curated content operating in the territory of India, shall

inform the Ministry about the details of its entity by furnishing information along
with such documents as may be specified, for the purpose of enabling
communication and coordination.

(2) The information referred to in sub-rule (1) shall be furnished within a period
of thirty days of the publication of these rules, and where such publisher
begins operation in the territory of India or comes into existence after
commencement of these rules, within thirty days from the date of start of its
operations in the territory of India or its coming into existence, as the case
may be.

(3) The publisher of news and current affairs content and the publisher of online
curated content shall publish periodic compliance report every month
mentioning the details of grievances received and action taken thereon.

(4) The Ministry may call for such additional information from the publisher as
it may consider necessary for the implementation of this Rule.

CHAPTER VI
MISCELLANEOUS

Disclosure of Information.— (1) A publisher and a self-regulating body, shall

make true and full disclosure of all grievances received by it, the manner in which

the grievances are disposed of, the action taken on the grievance, the reply sent to the
complainant, the orders or directions received by it under these rules and action taken on such
orders or directions.

(2) The information referred to in sub-rule (1) shall be displayed publicly and
updated monthly.
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(3) Subject to any law for the time being in force, the publisher shall preserve
records of content transmitted by it for a minimum period of sixty days and
make it available to the self-regulating body or the Central Government, or
any other Government agency, as may be requisitioned by them for
implementation of these rules.

APPENDIX
CODE OF ETHICS

News and current affairs:

(i) Norms of Journalistic Conduct of the Press Council of India under the Press
Council Act, 1978;

(ii) Programme Code under section 5 of the Cable Television Networks
Regulation) Act, 1995;

(iii) Content which is prohibited under any law for the time being in force shall
not be published or transmitted.

Online curated content:

(A) General Principles:

(a) A publisher shall not transmit or publish or exhibit any content which is
prohibited under any law for the time being in force or has been prohibited by
any court of competent jurisdiction.

(b) A publisher shall take into consideration the following factors, when deciding

to feature or transmit or publish or exhibit any content, after duly considering
the implications of any content as falling under the following categories, and

shall exercise due caution and discretion in relation to the same, namely:—

(1) content which affects the sovereignty and integrity of India;

(ii) content which threatens, endangers or jeopardises the security of the
State;

(iii) content which is detrimental to India‘s friendly relations with foreign
countries;

@iv) content which is likely to incite violence or disturb the maintenance

of public order.
(c) A publisher shall take into consideration India‘s multi-racial and multi-religious
context and exercise due caution and discretion when featuring the activities,

beliefs, practices, or views of any racial or religious group.
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(B) Content Classification:

@) All content transmitted or published or exhibited by a publisher of online
curated content shall be classified, based on the nature and type of content, into the
following rating categories, namely:—

(a) Online curated content which is suitable for children as well as people of all
ages shall be classified as “U” rating;

(b) Online curated content which is suitable for persons aged 7 years and above,
and can be viewed by a person under the age of 7 years with parental guidance,
shall be classified as “U/A 7+ rating;

(c) Online curated content which is suitable for persons aged 13 years and above,
and can be viewed by a person under the age of 13 years with parental
guidance, shall be classified as “U/A 13+ rating;

(d) Online curated content which is suitable for persons aged 16 years and above,
and can be viewed by a person under the age of 16 years with parental
guidance, shall be classified as “U/A 16+ rating; and

(e) Online curated content which is restricted to adults shall be classified as “A”
rating.

(i) The Content may be classified on the basis of.— i) Themes and messages; ii)
Violence; iii) Nudity; iv) Sex; v) Language; vi) Drug and substance abuse; and
(vii) Horror as described in the Schedule, as may be modified from time to time

by the Ministry of Information & Broadcasting.

(C) Display of Classification:

(a)

(b)

(c)

The publisher of online curated content shall prominently display the classification
rating specific to each content or programme together with a content descriptor
informing the user about the nature of the content and advising on viewer discretion
(if applicable) at the beginning of every programme enabling the user to make an
informed decision, prior to watching the programme.

The publisher of online curated content making available content that is
classified as U/A 13+ or higher shall ensure that access control
mechanisms, including parental locks, are made available for such
content.

A publisher of online curated content which makes available content or programme
that is classified as “A” shall implement a reliable age verification mechanism for

viewership of such content.
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(d) A publisher of online curated content must strive to include
classification rating and consumer advice for their programmes in any
print, televised or online promotional or publicity material and
prominently display the classification rating specific to each such
content.

(D) Restriction of access to certain curated content by a child:

Every publisher of online curated content providing access to online curated

content which has an A rating shall take all efforts to restrict access to such

content by a child through the implementation of appropriate access control
measures.

(E) Measures to improve accessibility of online curated content by persons with
disabilities:

Every publisher of online curated content shall, to the extent feasible, take

reasonable efforts to improve the accessibility of online curated content

transmitted by it to persons with disabilities through the implementation of
appropriate access services.
SCHEDULE

Classification of any curated content shall be guided by the following sets of

guidelines, namely:—

PART I

GENERAL GUIDELINES FOR CLASSIFICATION OF FILMS AND OTHER
ENTERTAINMENT PROGRAMMES, INCLUDING WEB BASED SERIALS

There are general factors that may influence a classification decision at any level

and in connection with any issue and the following factors are elucidated which may be

read along with Part II of the Guidelines -

(a)

(b)

Context:

Curated content may be considered in the light of the period depicted in such
content and the contemporary standards of the country and the people to which
such content relates. Therefore, the context in which an issue is presented within a
film or video may be given consideration. Factors such as the setting of a work
(historical, fantasy, realistic, contemporary etc.), the manner of presentation of
the content, the apparent intention of the content, the original production date of
the content, and any special merits of the work may influence the classification
decision.

Theme:

Classification decisions may take into the theme of any content but will depend

significantly on the treatment of that theme, especially the sensitivity
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(c)

(d)

of its presentation. The most challenging themes (for example, drug misuse,
violence, pedophilia, sex, racial or communal hatred or violence etc.) are unlikely
to be appropriate at the junior levels of classification.
Tone and impact:
Curated content may be judged in its entirety from the point of view of its overall
impact. The tone of content can be an important factor in deciding the influence it
may have on various groups of people. Thus, films/serials that have a stronger
depiction of violence may receive a higher classification.
Target audience:
The classification of any content may also depend upon the target audience of the
work and the impact of the work on such audience
PART II
ISSUE RELATED GUIDELINES

This part of the guidelines comprises the issues and concerns that apply in varying

degrees to all categories of classification and elaborates the general approach that may

be taken in this regard to the same. These concerns are listed in alphabetical order, and

are to be read with the four General Guidelines listed in Part I.

(a)

(b)

(c)

Discrimination:

The categorical classification of content shall take into account the impact of a

film on matters such as caste, race, gender, religion, disability or sexuality that

may arise in a wide range of works, and the classification decision will take

account of the strength or impact of their inclusion.

Psychotropic substances, liquor, smoking and tobacco:

Films or serials, etc. that as a whole portray misuse of psychotropic substances,

liquor, smoking and tobacco would qualify for a higher category of classification.

Imitable behaviour:

(1) Classification decisions may take into account any portrayal of criminal and
violent behaviour with weapons.

(2) Portrayal of potentially dangerous behaviour that are likely to incite the
commission of any offence (including suicide, and infliction of self-harm)
and that children and young people may potentially copy, shall receive a
higher classification.

(3) Films or serials with song and dance scenes comprising lyrics and gestures

that have sexual innuendos would receive a higher classification.
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(d)

(e)

()

(g)

Language:

(1) Language is of particular importance, given the vast linguistic diversity of
our country. The use of language, dialect, idioms and euphemisms vary from
region to region and are culture-specific. This factor has to be taken into
account during the process of classification of a work in a particular
category.

(2) Language that people may find offensive includes the use of expletives. The
extent of offence may vary according to age, gender, race, background,
beliefs and expectations of the target audience from the work as well as the
context, region and language in which the word, expression or gesture is
used.

(3) It is not possible to set out a comprehensive list of words, expressions or
gestures that are acceptable at each category in every Indian language. The
advice at different classification levels, therefore, provides general guidance
to consider while judging the level of classification for content, based on this
guideline.

Nudity:

(1) No content that is prohibited by law at the time being in force can be
published or transmitted.

(2) Nudity with a sexual context will receive a higher classification of “A”.

Sex:

No content that is prohibited by law at the time being in force can be published or

transmitted. The classification of content in various ratings from U/A 16+ to ‘*A”

shall depend upon the portrayal of non-explicit (implicit) to explicit depiction of
sexual behaviour.

Violence:

Classification decisions shall take account of the degree and nature of violence in

a work.
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