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ACT/ TOPIC NOTE PAGE

NO. NO.

ACCOMMODATION CONTROL ACT, 1961 (M.P.)

, 1961 (

Sections 12 (1)(a), 12 (1)(f), 12 (2), 13 and 23J — (i) Composite suit for eviction by special
category of landlord including ground of bonafide requirement and also other grounds specified
in the Act is maintainable in Civil Court.

(ii) Where notice sent by counsel directed that arrears of rent should be paid to his client,
tenant is required to tender rent to landlord and refusal by counsel to accept rent is valid.

(iii) Plaintiff is entitled to decree of eviction in default in deposit of rent during pendency of
proceedings.
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Sections 12 (1)(c) and 12 (1)(f) — (i) Tenant is estoppled from raising plea regarding title and
liable to be evicted under Section 12(1)(c) where relationship of landlord and tenant is
admitted in various documents and duly proved by landlord.

(ii) Age of landlord is not a bar to seek relief of eviction under Section 12(1)(f).

(iii) Assessment of bonafiderequirement should be on the basis of subjective satisfaction of the
landlord — Once bonafide need is established, the suitability of accommodation cannot be
interfered by Court.

(iv) Bonafide requirement on the ground of expansion of business cannot be inferred only

through statistics and a person with reduced sale over the years can undertake expansion.
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Section 12 (1)(f) — See Order 6 Rule 17 of the Civil Procedure Code, 1908.
12 (1)( " 89% , 1908 6 / 6 ! 17B

109* 190

ARBITRATION AND CONCILIATION ACT, 1996

, 1996

Sections 7 and 11 — (i) While interpreting arbitration agreement, it must be construed strictly.
(ii) When arbitration clause specifically excludes any dispute where the insurance company
had denied the liability, such a dispute is not referable to arbitration and the only remedy is to

institute a civil suit.

7 11 - (i) 'Y 22% B MZ 4% ! .G -@ [14 :-! "

@89 B
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CIVIL PROCEDURE CODE, 1908
" #$ , 1908
Sections 21 and 47 — Objection as to the territorial jurisdiction and pecuniary jurisdiction

cannot be allowed by the Executing Court.

21 47 - > < 34 HC1 4% S4 6:- _4% & I

6 *K% P% 9N ( %19AB 104* 185

Section 144 — Application for restitution under Section 144 lies where a decree or an order is
varied or reversed in appeal, revision or any other proceeding or is set aside or modified in any
suit instituted for the purpose.

144 - 4 144  %9% K 2: 6 %& 2% 9 % 9A (& 1\
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105 186

Order 6 Rule 17 — Amendment of plaint cannot be allowed after commencement of trial unless
Court is satisfied that inspite of due diligence, party could not have raised the matter before
the comencement of trial and amendment may be refused if it introduces a totally different, new
and inconsistent case, or challenges the fundamental character of the suit or is malafide or
causes prejudice to other side which cannot be compensated adequately in terms of money.
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Order 6 Rule 17 — When amendment application was already pending, evidence was also led
on proposed pleadings and plaintiff also giving undertaking that no new evidence shall be led
by him, amendment application can be allowed even after trial had concluded and suit was
fixed for final arguments.
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107+ 189
Order 6 Rule 17 — (i) Amendment of written statement stands on a different footing than

amendment of plaint and Courts should be more liberal while allowing amendments of a written
statement.

(ii) Application for amendment should not have been rejected for want of affidavit and trial
Court should have given an opportunity to file such an affidavit.

%&'( 6 17-(G) 1% @ /N ., C I % E! " b 4
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Order 6 Rule 17 — In eviction suit, amendment for change of beneficiary from unmarried

daughter to unemployed son, for whose bonafiderequirement the eviction is sought, would not
change the nature of suit.

%&( 6 17 - > ! Yoocc* 5 67 % > | F
F: 89% El &4(F4 E!"_4 % |, b% | 9N & % B
109* 190

Order 9 Rule 9 — While considering application for restoration of suit dismissed in default, it
has to be determined whether party to the suit honestly and sincerely intended to remain
present before the Court when it was called on and did its best to do so.

%&( 9 9-M %!l " 4 B 6 4 @4 4% ! 9 - 4%

( @89 H 4 > + VI 4N < IH G *2:% 49
@9% : (&G E4F :S4J 4 G 9 eK%! (194 %
B 110 190

Order 21 Rule 10 and Order 41 Rule 5 — (i) Ordinarily, execution proceedings of money
decree shall not be stayed unless there are special circumstances.

(ii) Appellate Court can stay execution procedings after complying with provisions of Order 41
Rule 5 sub-Rule (3) CPC - Order of appellate Court staying execution without directing
judgment debtor to furnish security or deposit amount, held to be not good.

w&( 21 10 %&( 41 5-() '<% 60*P% > - 89
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Order 21 Rules 97, 100 and 102 — (i) Order 21 Rule 102 prohibits a transferee pendente lite
from resisting the execution of a decree.

(ii) When decree-holder complains of resistance of execution, executing Court should decide
whether the question raised by objector or resistor legally arises between the parties and can
also decide whether the objector or resistor is bound by the decree and refuses to obey it —
This determination need not always require recording of evidence and Court can decide it on
the basis admissions.
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(i) (& 60*P% 4 > %4l | % 4% 9A L%l > < 1 9% 4
@ 89 6 *K% %- %4l 34 G[ F 7 H4= 1Y ] GK<
A% F%: > < 9 1% 4 % 9A 6 * K% 4 %4l 4
M*% 60*P% &Y 9A S4 ! 4 449 9A -4) A
(% 4 67 % 9N 91%1 9A S4 < 21 4% = 6 4 4 - 4% 4
% 9AB 112 194
CRIMINAL PROCEDURE CODE, 1973
&)* " #$ , 1973

Section 31 — When Magistrate convicts and sentences an accused for two offences in a trial
and imposes two sentences for each offence, it is necessary for him to specify that the
sentences would run concurrently or consequently.

31- (&2 T 1 @4)! " 2 | 1 4= I. 'S4 \8>T
4% 9A S4 K 4 LN 4l % 4% 9A 9 967 9A 9 9
8->T 4 i\ :IF(F : & 4 9=FB
113 196

Section 125 — (i) If the husband is an able-bodied person, he cannot refuse to maintain his
wife on ground that he is not having sufficient income.

(ii) Husband not ready and willing to keep his wife with him without any reasonable cause, in
absence of any complaint made by husband regarding misbehavior of wife or an application u/S
9 of Hindu Marriage Act, wife is entitled for maintenance.

125 - () 8 % /4N_4 ] H! M*% 9A L%l 9 1 K1 4)l) 4

644 49N 4 % G -P% 6 9N 9 AB
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Sections 154 and 156 — High Court should not be approached u/S 482 CrPC directly without

exhausting remedy available under Section 156(3).

154 156 - 4 156(3) 1GkG@4 GIF X& fff 4 482

1 1 Gl@ < ! "@ 9N FV(l1@89B

115* 198
Sections 216, 386 and 464 — (i) Appellate Court can alter charge.
(ii) If some of the co-accused, charged with Section 149 IPC are acquitted and the remaining
accused are less than five in number, then charge under Section 149 IPC against remaining
accused collapses — However, they can be convicted with the aid of Section 34 IPC if evidence
of common intention is available.

216, 386 464 - (i) 1N < 641 4 %% 4 % 9AB

(i) 8 4 149 fff 64 % B 9 26 1. B69 (% 9 hS4/. B Z |
@ 19 h %l /. BoF) & | "4 149 fff 641 >n 9 (F
9 , 8 1< 6. G k9% fff 4 34 9% I.°'
( %9 B 116 198
Section 313 — See Sections 34, 302 and 364 of Indian Penal Code, 1860
313 - " 4%1 i\ 89% , 1860 4 34, 302 364B
128 216

Section 319 — When summoning an additional accused, test to be applied is of a degree of
satisfaction that the evidence, if goes unrebutted, may lead to conviction of the proposed
accused, which is more than that of a prime faciecase as exercised at the time of framing of

charge.

319 - % 4% Bo | I 4% | , F +9I 4ANH) ! J1 18T
9 @ 89 8 \% 49%1 9A %l 2% % ©26 . " ( %1 9A N (
641 4@ ! Bo :lo>T ! 91B

117 200
Section 319 — (i) Court can summon as additional accused a person, whose name was not
included in FIR but who could be tried together with accused.
(ii) Exercise of jurisdiction under Section 319 CrPC requires satisfaction of the Court about
more than prima faciecase as exercised at the time of framing of charge.
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118 201

Section 397 — (i) In every criminal revision, the party/complainant on whose application the
impugned order was passed, is a necessary party along with State and such party/complainant
should also be impleaded as respondent in the revision petition.

(ii) Direction by the High Court to Sessions Judge to “consider and allow” the bail application
of accused persons amounts to usurping the powers and interfering in the discretionary power
of the subordinate Courts and is not legal.

397 - (i) K 64 BNH)! "6 p 4 N ,*% 6 46H %6/ _4%

F o L 4q © 67 H491% 9A % J 6 p_ 4 N1 1/
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(i) Gl@ < cC< 1/ 1 2F) (% (c 4 “@4 4G 214
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4 1 9A%: 2% 9N 9AB 119 203

Section 437(6) — There need to be something more serious reasons for denying bail under
Section 437(6) than mere grounds on which the bail may be refused under Section 437(1).

437(6) - 4 437(6) 1 (%6 2144 4 437(1) 1
2%86 (! % 6 21 4 4 6 4= En F14 4)9 67 9 B
120 205
Section 456 — (i) Trial Court can pass an order for restoration of the possession of the

property to the person who was forcibly dispossessed while convicting the accused of trespass
and if the trial Court had not passed such order while convicting the accused, the order may be
passed within one month from the date of conviction.

(ii) No limitation has been provided for appellate or revisional Court to make such order to
restore possession of immovable property.

456 - (i) %@ 4 B 11" 4% | @4)<  2*K% 6 K
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(i) 2: 4 ?2*K% 6 K B 9% ELIN : BNH)< 340 r/

4 IV 41! 89% 9N FV9A B 136 230
CRIMINAL TRIAL:
%+ ,
— Judge should not make unmerited and undeserving remarks affecting character and
reputation, specially in case of witnesses or the parties who are not before him, unless it is
absolutely necessary for just and proper decision of the case and that too after affording an
opportunity of explaining or defending, to that witness or the party.
-< 1/ 1@_4C %: %>[ | % 4 N E B6 IM 8TP)) 4
%K2: 1 s%M 191% 9A , /.43 tH=S4 H 4= 11 1 "(1 G 'H 9N 9 h(&
% 91l g EG@% )- 67 91S4 91J H1 H 4 |
u : &@ 4 4 4 & 9NB 121 206
— See Sections 3, 9 and 27 of the Evidence Act, 1872.
- " ! , 1872 4 3,9 27B 135 226
DISSOLUTION OF MUSLIM MARRIAGE ACT, 1939
- ¥ , 1939

Section 2 — See Sections 12, 26 and 36 of the Protection of Women from Domestic Violence
Act, 2005.

2 - "v4 489 189 r 4H) ! , 2005 4 12, 26 36B
145* 249
DRUGS AND COSMETICS ACT, 1940
01 O 23 , 1940

Sections 18, 27 and 28 — (i) Before a person is convicted under Section 18(c) read with
Section 27(b)(ii) of Act, prosecution must establish that drugs are stocked or stored for sale
without licence.

18,27 28-(G) ! 4 27(RQi) 98% 4 18(FR 1 I °
( + 1(34 92 % ( @8 G S. = | X& D*P%
9% #9N% 2Twx F :B 122 (i) 209
ELECTRICITY ACT, 2003
4 $ , 2003

Sections 126 and 135 — Distinction between 'unauthorised use of electricity u/S 126' and 'theft
of electricity u/S 135" explained.



126 135 - 4 126 1 3 &o B G IF 4 135 1 3 &0

@I4N ! " lu F B 123* 210

EVIDENCE ACT, 1872

5

, 1872

Sections 3 and 32 — (i) A related witness cannot be said to be an ‘interested’ witness merely
by virtue of being a relative of the victim.

(ii) Distinction between 'interested witness' and 'related witness'.

(iii) Appreciation of evidence of related witness.

(iv) Reliability of dying declaration.

3 32-() &1 HLI1!C  4)89%& HL 9N 9 ( % 9A 9 1'U%
& 1 9AB
(i) & 1 H1 %: 89%& H1! " B
(i) & 1 H1 ! + B
(VVIKE : 7 1%B 124 211

Sections 3, 9 and 27 — (i) Proof of dacoity with murder.

(ii) Evidentiary value of Statements under Section 27.

(iii) Effect of failure to hold Test Identification Parade during investigation and
non-identification of accused by prosecution witnesses.

(iv) Effect of failure to establish motive of the accused.

3,9 27 - () 9K \A%l & %B
(i) 4 27 %F-% := | +B
(i) @ L4 9@ 4\ 4 | "n 49 % I( tH=3 4 ®6
9@ 4 , B
(iv) B 9%EI2 % 4 ! "@+ B 135 226

Sections 3 and 106 — See Sections 134, 166 and 187 of Motor Vehicles Act, 1988.
3% 106 - "1IT4 ! , 1988 4 134, 166 %: 187B

138 233
Section 30 — See Sections 21(c), 29 and 67 of the N.D.P.S. ACT, 1985.

30- "2 S, ly 1 = I , 1985 4 21(FR 29  67B
141 239



Section 32 — (i) Evidentiary value of dying declaration.
(ii) Identification of accused in dying declaration.
(iii) Effect of interpolation of date in FIR/Dehati Nalishi.

4 32-(M'KE : * ! +B
(i)' KE :! " 2 9@ B

(i) ! @ 41T-p 9%l /1! "%: %4 ) B

Section 32 — (i) Relevancy of dying declaration.
(ii) Reliability of two dying declarations.

32-)'KE : EF%% B
(i) 1" KE := 7 1%B 125* 214
Section 62 — (ii) Under section 62 of the Indian Evidence Act, carbon copies can be taken into
consideration as primary evidence.

62 - (i) 4%1 I 4 62 1 , & % I :! ]!

@4!" ( % 9AB 122 (ii) 209

Section 101 — See Section 64 of Limitation Act, 1963.

101 - " 41! ! , 1963 4 64B 137 231
Section 101 — See Section 38 of the Specific Relief Act, 1963.

101 - "-8>T ol . ! , 1963 4 38B 149 253

Section 116 — See Sections 12(1)(c) and 12(1)(f) of the Accommodation Control Act, 1961
(M.P.)
116 - "2 C) ! , 1961 (If fR 4 12(1)(FR 12(1)(@RB
102 181

Section 134 — (i) Appreciation of evidence in sexual offences.
(ii) Effect of delay in FIR in sexual offences.

134 - (i) hF 4=1 " 1 + B

(i) hF 4=1 "2 @ 4IT-!'" & B 134 224
EXCISE ACT, 1915 (M.P.)
%6 7 , 1915 (

Sections 34 (2), 44 and 61 — According to provision of Section 61 of the Act of 1915,
Magistrate shall take cognizance of such an offence only upon complaint filed by Collector or
Excise Officer not below the rank of District Excise Officer.



34 (2), 44 61 - 1915 I 4 61 E4,1%2TJ 4=

o T4 *( 6& 4N 4N ? 0)1 6& 4N 4N 3 4
F 4 49N FB 126* 215
HINDU SUCCESSION ACT, 1956
#8& 9:% , 1956
Section 30 — A coparcener can dispose of his undivided share in Mitakshara joint family

property by Will or any testamentary disposition.

30 - IV 9 ., 1% H4 B6 44  ?2*K% ! " % /1 ImC

1 1%M 34M % 4 % 9AB 127 215
INDIAN PENAL CODE, 1860
; $3 &) #$ , 1860

Sections 34 and 149 — See Sections 216, 386 and 464 of Criminal Procedure Code, 1973.
34 149- "4 216, 386 464 i\ 89% , 1973B 116 198

Sections 34, 302 and 364 — (i) When 'last seen' theory alongwith other circumstances are established by
prosecution, mere denial of his involvement in crime by accused would not suffice but it is duty of the accused to
explain these circumstance in his examination.

(ii) Death of one of the main co-accused sharing common intention while committing crime
would not exonerate the other co-accused from prosecution.

34, 302 364 - (i) < 4*22%= : : I( H3 4 (& © %l &4
( c 120 % 48 ( , 2 34 1C 4 | " 1 F1 4N 4 4
-P% OIF &* 2 9 s%M 9A 9 4NH)! " 4%2: %= 2>TN4) B
(i) 4 4% ! 1< 6/ 4 ! g 9 B ! KE< 9 B6 |
(! 2 9N 4F1B 128 216

Section 302 — Medical evidence versusdirect evidence in case of murder.
302 - 9K [ "@ K1 & ! KH B 129* 217

Section 302 - An accused cannot be acquitted on the sole ground that the other
co-accused have been acquitted.

302 - IV 2o I 64 4 1! 26 9N ( % 9A < 9

BoF) 1.1 P 48 F 9 B 130* 218

Section 302 — (i) Evidence cannot be rejected just because it is partisan.
(ii) Facts of recovery cannot be disregarded merely because it was not made before
independent witness.



(iii) As regards value of evidence of police officials, there is no such legal proposition that the
evidence of police officials unless supported by independent witness is unworthy of acceptance

or the evidence of police officials can be outrightly disregarded.

4 302 - (i) 644214 09N ( %19A 9 HI.19AB
(i) #9) %z !C 4) 214 9N ( % 9A 92%C tH= IH
9N F :B
(i) B _4= ! + & ! "1 IV % 9N 9A E
4= (&% 2%C tH= B:-% 91 ,21 b% I~ 9A : E
4= J1 Y%y 21 4 4 1@89B
131* 218

Section 302 — See Section 32 of Evidence Act, 1872.

302 - " ! , 1872 4 32B 132 219
Section 307 — Proof of grievous or life-threatening hurt is not a sine qua nonfor the offence
punishable under S. 307 but intention of the accused is important which can be ascertained
from the actual injury and surrounding circumstances including nature of weapon used and

severity of blows inflicted.

307-vi4 1 T %4 NG9% & % 4 307 1 N1 4 9% E
- 9N 9A %E B 6/ 19K YOA X 2% H% S4 66 E _4%
94= F 14% 89% % /1 _4*2: % = - 4% ( % 9AB
133 222

Section 354 — See Section 134 of Evidence Act, 1872.

354 - " ! , 1872 4 134B 134 224
Section 396 — See Sections 3, 9 and 27 of the Evidence Act, 1872.

396 - " ! , 1872 4 3,9 27B 135 226

Section 448 — See Section 456 of the Criminal Procedure Code, 1973.
448 - "\ 89% , 1973 4 456B 136 230

LIMITATION ACT, 1963
+< 3 , 1963

Section 64 — (i) Distinction between 'suit based on possessory title' and 'suit based on
proprietary title' expalined.

(ii) Settled possession or effective possession of person without title entitles such person to
protect his possession as if he were true owner.

(iii) For proof of possessory title, person who asserts possessory title over particular
property will have to show that he is under settled or established possession of said



property and merely stray or intermittent acts of trespass do not give such right against true
owner.

(iv) Burden of proof is on the plaintiff to prove his case to the satisfaction of the Court and he
cannot rely on weaknesses of the defendant.

4 64-()6 K 2K 46 4% %: 2 IK 6 4% 2K 46 4% |
lu F B
(i) X& 2K M*% g2 % 16 KJ M*% 1 6 K 4H 9 %E
4 o 4% 9A (A 9 2 % 2 119IB
(i) 6 K 2K & % 9%IVM*% (I 1 8->T ?2*K% 46 K
2K 4% 9A ,G 9 /% 4 9F 9G ?*K% 2 %6 K! "OA %:
IC %@ 4 %4 Q&L@&L@ R - 2 % 21 1J 4 9N %
9B
(iv) &% 4 N 491% 9A 9 Il < I 4 X&% 4 S4 9
% N g %r 4 41 9N 4 % 9AB 137 231
MOTOR VEHICLES ACT, 1988
=/ , 1988

Sections 134, 166 and 187 — (i) Standard of proof for Motor Accident Claim Cases must be of
preponderance of probability and not strict standard of proof beyond all reasonable doubt as
followed in criminal cases.

(ii) If presence of a witness at the time and place of the accident proved, the entire version of
his evidence cannot be discarded only on the ground of his inability to identify the age of the
pillion rider.

(iii) Non-examination of best witness as pillion rider would not be fatal in accident claim cases.
(iv) Evaluation of evidence in claim cases explained.

(v) In determination of compensation, objection about deduction of income tax from calculated
income is not sustainable in view of the law laid down in National Insurance Company Limited v.
Pranay Sethi and others, (2017) 16 SCC 680

134, 166 187 -() 9 BT = & % 2%4  M% &%

9 @89 S4 1 9 49 3 142%4% 64 1= E4%
(% 9AB

(i) 8 &T 1 S42 4 HL G*2:% X&% 9l ( %l 9A%| mN 1T 4 &A[

M*% 6 E&% ! "H% IC 64 4G 2 » | 21 4 ON (
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(iii) eK%! H1 : mN 1T 4 &A[ M*%  4NH 4 ( ET 4)

v% 9N 9IFB

(iv) 4)=1 " ! + lu FB

(V) % 4 -4) 4% ' F)%6 64 % 4 & ! "6 K%

>?=@ +3 /* AB ‘CD % 8 , (2017) 16 33 680, ot "% 8%
61! "1.)1 9N 9AB 138 233

Sections 140 and 168 — (i) In collision of car behind a running truck, distance of

10-15 feet between the two vehicles held not to be a safe distance and driver of car held to be
rash and negligent in driving.

(ii) Question of contributory negligence arises only when both the parties were rash and
negligent while driving.

(iii) Liability of owner under Section 140 is regardless of the fact that vehicle was not driven
rashly and negligently.

140 168-() @% 9 g 1m 4 T4 ! "= 9= &l@ 4N1C
10-15 n T BtH% 4N O - 4% FVS4 4@ G% GH ¥

@ 4 4% FB

() IF 1GH 7 %1G[% 9A(& I= H 9 @ % | G% G H } 49
9=B

(i) 4 140 1 9 21 K %z 4 -4 9N 4% 9A 9 |
G% G H + ON@ F :B 139 236

Section 166 — When claimant suffered permanent disability by amputation of his left leg, his
disability assessed to 90% as with the amputated leg, claimant, cannot pursue his livelihood as
driver or daily wage labourer.

166 - (& %- & A4 Im 4) 2:V F% 4% 9 ¥, G F%
90 %/%6 % FV = , Im8% A4 . %-, 9@ 89UL 4
" 16(1 *(-% 9N 4 % 9AB 140* 238

N.D.P.S. ACT, 1985

+ 01 E; 3+& F , 1985

Sections 21(c), 29 and 67 — Confessional statement of co-accused recorded under Section 67 of the N.D.P.S.
Act cannot form the sole basis of conviction of another co-accused.

21( ,29 67-2 S. ly 1 = I ,1985 4 67 %9% %

9 B 21 e: ,<9 B I !1C649N 9 %9 B
141 239



NEGOTIABLE INSTRUMENTS ACT, 1881
+"G H$ , 1881

Sections 118, 138 and 139 — Complainants/appellants case found to be proved that the two
cheques were issued towards the discharge of an existing liability and legally enforceable debt
— Respondent also admitted his signature in cheques and pronote — Held, presumption under
Section 139 would operate — But respondent failed to produce any credible evidence to rebut
the statutory presumption — Hence, conviction held proper.

118,138  139-6 F)p 1 cF) !! ., 1@A 3! K % A]
%-1 g) G<I@ (4N F : ,10% F Kic 1@A= I1IT
4 92%H421 4 - 4% , 4 139 %9% G 4) %-1 9IF1 4 A
G 4) \! "7 01 2% @ 4 ! "K:ic n 49 %y ,1.'1G@% [94V
FVB 142 244

Section 138 — Quantum of sentence — Accused was sentenced to undergo two months simple
imprisonment, 10,000/- fine and further directed to pay compensation of

6,00,000/- — She deposited the fine and amount of compensation — Considering that she
was just 24 years of age and the only earning member in her family, her father was unwell and
physically incapable of doing any work, she was serving as a teacher and her monthly income

was around 4,000/- — If she is compelled to undergo the sentence of two months, she
would lose her job and her entire family would suffer penury situation — Jail sentence was
modified to additional compensation of 50,000/-.
138- i\ !IC Bo 1119 4) 4 ] 10,000/- -\

] 6,00,000/- % 4 4 D/8 F G :-I\S 4 %4 4/
(! 4 N %z= 4 @4 4% 9 E B !C 24 .- 1S4 4 4

IC6 *(-% 2 :1 .G % 22::S4/4N 4] IV1 !4 Lo
.9 /H ]! " 449N :1S4G ! 6 FF] 4000/- 11 8
G I!'9 4 E% ( (% 9A , %l 9 1 L4N | F1S4G 4 4 4
I 4% *2:% E%19IF1 %y 4 1 i\1] ] 50,000/- % 4% %4
1" 8 F B 143* 246

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012

+ J'6 J K , 2012

Sections 2 (1)(d) and 27 — (i) Definition of “child” under Section 2(1)(d) of the POCSO Act
means any person below the age of 18 years and does not engulf and embrace, in its
connotative expanse, “mental age” of a person irrespective of his or her biological age.

(ii) Medical examination of child is mandatory whether POCSO Act is mentioned in FIR or not.



(iii) POCSO Act is beneficial legislation and its provisions must be construed to help in
carrying out the beneficial purpose of the Act and should not unduly expand the scope of a

provision.
2 (1)(. 27 - () wx 1 ! 4 2(1)(VR  %9% "& " 4. -
18 .- 16 E 1 1M*% 9A %: 9 9%c 2% 4 ! Y1 M*%
‘l 6 El1l * % % ->T 9N 4%1 9A , @93 M*% (A 6 E En 19IB
(i) & @ K1 4NH) -9A @9 wx | I G, n6V64! "9
9N B
(i) wx 1 189% 4N 9A % G G & = 1-< 89% AN G|7 | 4 41
9 % 4 ( @89 sS4 . HC E@% 2%4 9N 4
@ 89 B 144 246
PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005
S T # M K , 2005

Sections 12, 26 and 36 — (i) Muslim women can claim relief under Protection of Women from
Domestic Violence Act.

(ii) Proceeding initiated by wife for divorce under Dissolution of Muslim Marriage Act, does not
disentitle wife to claim relief under DV Act.

4 12, 26 36 - (i) ! 1189 v4 +89 1891  4H) ! %F-%
@l. | F 4 %1 9AB
(i) K134 1 g1 9 vT I %F-% 9 Im 9% E4 FV - ON ,
K1 1v4a 489 I %F-% ®l. |F  @% 9N 4%1 9AB
145* 249

PUBLIC PREMISES (EVICTION OF UNAUTHORIZED OCCUPANTS)
ACT, 1971
7 N @ = JP6&H7T , 1971

Section 3 (b) — Estate Officer has to exercise its jurisdiction in relation to the public premises
falling in the local limits specified in the notification issued under Section 3 of the Act

3 (H ! 4 3 %9% (4N @ ! " 8->T 2.1 1lr ! "6
4 4N 2: & ! " 4N ITHC 4 IF 4 9AB
146 250



SERVICE LAW:

— (i) Right for compassionate appointment is not a vested right.
(ii) While considering an application for Compassionate Appointment, policy prevailing at time
of consideration of the application is applicable.

-() P E% 4 89% 4 9N 9AB

(i) E E% 9UB 4 @4 4% ! .6 4 @4 1 11% F

91%1 9AB 147+ 251
SPECIFIC RELIEF ACT, 1963

#&FQ/ $=1 , 1963

Section 20 — To have a relief of specific performance of unregistered agreement to sale, proof
of execution of agreement is a must and where factum of execution of agreement itself is
doubted, plaintiff/appellant is not entitled to the relief of specific performance.

20- (1 m» 44 8->T 9 % P% 4 , 44 >
& %67 9A%: (9 44 > %z 2! | " 92 9A , Np1l:wx 8->T

E 9% P% 4 9 4 9N 9AB

148* 252
Section 38 — (i) Relief of perpetual injunction can only be granted to a person who is in actual
and lawful possession of suit property on the date of suit.
(ii) Burden of proof lies upon plaintiff to prove that he was in actual and physical possession of
the property on the date of suit and the fact of possession of the plaintiff cannot be inferred
from circumstances and plaintiff is bound to prove it.
(iii) A person who is not paying rent for more than fifteen years cannot be said to be in lawful
possession.

4 38-({)/7T%M | g@l. J M*% | 9N K% ( % 9A (I
%: 4 #2% ?*K% 2% }¥6 K ! "91B
(i) &% 4 N 49% 9A 9 9 X&% 4 9 %: 4 2*K% 2%
L% 6 K ! "% N 6 K %z @ 4*2: %= E ON (
% 9A S4 N  X&% 4 6&' 9AB
(i)d M*% (1 F% {9 W T ON 4 49 %A }6 K ! "ON 9 (

% 9AB 149 253



TRANSFER OF PROPERTY ACT, 1882
+-$ $ , 1882

Section 43 — Transfer by unauthorised person — The transfer was under fraudulent / erroneous
representation about being authorised to transfer — Such person subsequently acquires interest
in property transferred — In the circumstances, the suit by the heirs of the transferor for
cancellation of the sale deed would not be maintainable — Rights of transferee would be

protected by operation of Section 43 of the Act.

43 - Wo M*% 34 %4) %4) 4 wo Ol & !
T yplz /- 1 %4) %K7@ % % 4% ?*K % !1"J M*% 89% *(-% 4% 9A
J1 4%2:%=1 " %4)%- GK®%4 4= 34 C | 42 % 4
4)1 9N 9IF 14 43 %- 34 % 4%l 4 4tH% 9=F B
150 254

Section 52 — See Order 21 Rules 97, 100 and 102 of the Civil Procedure Code, 1908.
52 - " 89% , 1908 6/ 21 ! 97, 101 102B

PART — 1A
(GUIDELINES)

1. Directives issued by the Supreme Court for the effective implementation
of Witness Protection Scheme, 2018 257

PART - IV
IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

Amendments in the High Court of Madhya Pradesh Rules, 2008 13
Amendments in the Madhya Pradesh Civil Court Rules, 1961 13
Amendment in the Madhya Pradesh Rules and Orders (Criminal) 14

A W N P

Amendments in the District Courts of Madhya Pradesh Digitization
of Records Rules, 2016 14
5. Madhya Pradesh Video Conferencing Rules, 2018 15
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nenever there is prolongation of litigation, ulthate sufferers
are the litigating parties and inevitably the juste delivery
system, Resultant is miscarriage of justice".

Dr. Arjit Pasayat, J. in Goodwill Girls High SchooV.

J. Mary Susheela, (2003) 9 SCC 106, para 1




MADHYA PRADESH STATE JUDICIAL ACADEMY,

HIGH COURT OF M.P., JABALPUR

Glimpses of the Inaugural Function of Year long
Silver Jubilee Celebrations of Madhya Pradesh State Judicial Aademy
held on 27.04.2019 in the Academy

Chief Guest of the Inaugural Function of the Year
long Silver Jubilee Celebration Hon'ble Mr. Justice S.A. Bobe,
Judge, Supreme Court of India lighting the lamp on the occasion

Hon'ble Shri Justice S.K. Seth, Chief Justice of Madhyafadesh welcoming
Hon'ble Mr. Justice S.A. Bobde, Judge, Supreme Court oinidia




MADHYA PRADESH STATE JUDICIAL ACADEMY,
HIGH COURT OF M.P., JABALPUR
Glimpses of the Inaugural Function of Year long

Silver Jubilee Celebrations of Madhya Pradesh State Judicial Ademy
held on 27.04.2019 in the Academy

Hon'ble Justice Shri R.S. Jha, Judge Incharge,
Judicial Education, greeting Hon'ble Mr. Justice
S.A. Bobde, Judge, Supreme Court of India

 Hon'ble Shri ]ustlce:

: Hupreme .

Hon'ble Mr. Justice S.A. Bobde, Judge, Supreme Court oindia
addressing the gathering on the occasion



MADHYA PRADESH STATE JUDICIAL ACADEMY,
HIGH COURT OF M.P., JABALPUR

Glimpses of the Inaugural Function of Year long
Silver Jubilee Celebrations of Madhya Pradesh State Judicial Aademy
held on 27.04.2019 in the Academy

Hon'ble JusticeShr . ha, ude Inchrge,
Judicial Education, proposing vote of thanks on the occasion

Silver Jubilee Celebration of Madhya Pradesh State
Judicial Academy held on 27.04.2019



MADHYA PRADESH STATE JUDICIAL ACADEMY,
HIGH COURT OF M.P., JABALPUR

Workshop on - Perception Management and Capacity Building for
Trial and Enquiry in Children's Court
02.03.2019 and 03.03.2019

—

Specialised Educational Programme on - Cyber Laws,
Cyber Forensics and Electronic Evidence
08.03.2019 and 09.03.2019



MADHYA PRADESH STATE JUDICIAL ACADEMY,
HIGH COURT OF M.P., JABALPUR

First Refresher Course for the Civil Judges Class-11 02017 Batch
11.03.2019 to 15.03.2019

Specialised Educational Programme on - Cyber Laws,
Cyber Forensics and Electronic Evidence
15.03.2019 and 16.03.2019



HON'BLE SHRI JUSTICE HULUVADI G. RAMESH
DEMITS OFFICE
Hon'ble Shri Justice Huluvadi G. Ramesh demitted officeHts
Lordship's attaining superannuation.
Hon'ble Shri Justice Huluvadi G. Ramesh was born on 2(0B63.
His Lordship was enrolled as an Advocate on 12th March, E&il
practised in the Courts at Mysore and Bangalore Distanod High Court
at Bangalore. Thereafter, His Lordship joined Karnatakicihl Services
as District Judge on 2nd February, 1993 and was promoted t@tine ¢f District Judge
(Super Time Scale) on 23rd June, 2000. His Lordship was appa@stad Additional
Judge of the High Court of Karnataka on 8th September, 2@D&8saa Permanent Judge on 24th
September, 2004. His Lordship was transferred to Allahabgld Gourt on 16th February, 2015
and thereafter to Madras
High Court and assumed charge as Judge of the Madras Hiughda®ollth April, 2016.
His Lordship was appointed as Acting Chief Justice of tlaglists High Court with effect from
16.02.2017 to 04.04.2017 and again from 07.08.2018 to 11.08.2018. His Lordship was
transferred to the High Court of Madhya Pradesh and t@dk of office on 15th November,
2018.
During his tenure in the High Court of Madhya Pradesh, Hisdship rendered
invaluable services as Administrative Judge, Member of Adimatige Committee, Executive
Chairman, Madhya Pradesh State Legal Services etc.

We on behalf of JOTI Journal wish His Lordship a healblappy and prosperous life.
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3. Sonu @ Amar v. State of Haryana, AIR 2017 SC 3441
4. mode or method of proof
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5. 2(1)(t) “electronic record” means data, record or data generated, image or sound stored, received or sent in an

electronic form or micro film or computer generated micro fiche;
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7. internal memory

8. external storage device
9. probative value

10. digital
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11. call logs, log details of internet banking etc.



% IV 1 2% ( WX ] !'"%1 !I< 9IF (& 9 7@ K%¢c ! 4 P%

4 GIF ( B %yG !l= 1"9 ?P ¥4 GIF ICT) - 68
(% 91S4 > 1"7T@K%c! 4G IF J WX | 4tH% (
4991 %9 J 2% (  wx 9NOIF B
G94) 2] < = 1" ( & A P T4 4 ONT % 4 (% 9h4<%ET %
1 &  %&& %19A& G < 1 1 AN ! < !
P ! ! 6/ 64 L = 92% H4 3 4
)% 4% 9B 1 1 1"& | 2P TF4!" BtH%4 H ON FVos4 ON
< J & | ?P F44 BH%A% 9BIV < 1/ & | BtH%A4% 1 986l9 !C
> 1 GIF 4 Gl7 4% 9B%yJ & P F44T %A Bl
& (+  wx 9N 9IFB 9N P F44 T 9l /:C C@4
-1 C68 41 FOFL9 ?P T4 GIF ICT 4T4 ] !'" (% 9A
2% ( WX ] 1" 4tH% 4 G|7 B

>'ST UV v 'H 5 @W $
4 $3 >'ST UV 5

< 2% (1 )= ON %  wx Fc4) 1 :! 3 %1 P
( % 9AB ! 4 WX 4 1G1 4 F +
91%BHA < 2% (1 !')= 4 4<%E4 + ! 7@ % %c 4 ! 4
I &1 = Y 1 m6 8 _4*2:%=1"9N wx 4 F Pl%9B
WX o 2] ON C 9AX(! "I+ WX i\_4%
GK 8% P% .% : 4 % (% 9AB 94) 5T A4 nITI 4 A4 1"
F 1I4N \- ! 9IFBN&V nl  *( v /[ ( F 9l: 9 G P%
F a9l :! 9=FB
1 4 & 1!'+ C J WX <% &V (F1 G T
( : 1\1411\1 &V (F1 : G 4)) (F %IG% % J
WX 3 %l 9IF1BG 94) H&vV nl N FV nITI T6GT
1 V3 T6GT 1 1\l n! &V FV1\168 3 %1 9=F1B
11 el@ < 34 +3R7 (€ %) ! 1" 9 % 8%
F  O9A 8 1V WX l+ 2] "< 1" 2%B0
(% 9A%l ! , 1872 4 62 9 ! ] 1"#$

9IF S4 4 65&1 /%W 4 67 9N 9AB: ON! 1 el@



< 34 9 @% 11 NFV J1 :! 7 1% 30 4NH)
H1 % 4NH) LTN 4 )% 41 9IF1B
9 9 1G, 1 9A WX &1 IL " %
#Ho ! Gk 9 9 3%1 #3 ONOIFE# 9AB wx
/ 4 1"K%I!9F G4)=!" A M94 "G IF ( 497?P F4%C" 4%
(% 9h <9" K I "< 1" 2%6 4 %I 954 ONM 9 4
T6GT 1\1411\1 €V (A &% \4) C!" _4%3 %l I
34 % /%t 44 4 +<:] 2: 4#$ & F 9AB
! I 63
! 4 1 9 4%19A 2% (= WX =
<% -2%E % 4% 1 %z !L; 34 )% ( "F i -% WX =
<% -2%FHL; 34 !))% ON (1 %1l 954 G% | 2%®
( 60 9AB
9 '+ WX % 9A G12] !I'< 1" 2% ( %I
G ! ] 1" 2%® 4 ;)% ( FB 12 %& GK < 91%19A(&
WX 6GT E I < 1" 2% % ( 6/ % 9IB !
4 | =73 WX = 1%2% E 4 !&l = HE )%
( 'F1B
4 1&19 4%19A 53
63>STUV [HJ P2W$
> @3 6%’ =% 3!3 >STUV H @
SFQ/I3 I =3X=G ([ 4 9+#&%0 '3 X +
#$ (3 G6P 3b* @<$ [ gH$ P
A= X'> @ 4?28 G [ w9t/ ] %6

&sX I X #2 2% L 0 G L' 6 @
@Y gHS ($n+17 &7X 83 10 L PI3 $F$
9 @$% !3 %a ' 5 A+ @X K5 2W
=$ $<S$ 68 [ =+(! 6 7187 F#J @
2w =~
G[ [ %9+/ P6% 9+
F$
L ' S$ G L w9+/ G L 4 9 " &0
9:+ 488 ] X @ R-S$4 X G L
9+= + + [F 9 @ % A+ '/

@F$$n G gH$ J3



/13 " + =X L [*<$
$ A+ ' Gf L[ 9+= /
H 95% "&o >'STUV [ H a@¥ FQ/! P

L 9 !/ P-X"' > SFQ/ L RA+8 [$
PX$3]9S$!" +J ' 8 @ L @
$ A+ ;7 13
95% B/ @4=+$% G [ & A+’
F #& 7 $=9 9 P 66%
X @ [ $ A+ F 7 9
@ @ h3 7 3-X @STUV

CH 9P $F$ P(BS$ ; $ =$3=0
SSTUV  H @ FQ/ L h3 [ ' +E9+#E$

R+8 PX$3]-X'95%!1" +J ' 8 " @
Gl [ @ )
X 13 @+ )k @ 9-YgH$ 9
" &o & A+ '/ 187 1" +J !
=XJ ' L )* F Gf (J4 $
O+ #&$!
9 @l (J' "o=X 4
H 9 @$ =39 $ 8 G[ [J4
9 @3% =% & G (I 8 =XJ 4
9 @3% =% = $F8% & /13 8 7%
@ '’ Gl [JO Gf [J’
=XJ 4 13 ;3" @
9 &0 9 =X 9+ =/ 3 G [
> oEXJd Gl [ A+ @ X 'O
> @l L' $ &m( %4 F X
187 F#J @ > " 9% + 5 @ #& X
a$ ] G gH$ 6%J @!3 6% =+ § +
F$ E
S$>'STUV ;H P+ o 9 7%
F X > 9+& / ’
H 9 >STuUVv ;H "9+ & @SFS$ 13 -S5%-=
h3 (Q/ & X= &/F$ ' ' =X ' $

J! >STU0V [ H G [ 4 9+& !



12.

h' 1J @'!'3 + F 7 X' 9+ @
9-YgHS ($n 6 $ I

0 /'3 h'R-S%$4 $K I X' S+ F$ =
X= $ -S$’ $ "o+ "6 X=
3 % =6 @%$&3 +&7] % @ + @
$ 13 1 5 = 0 > 9+ ' =XJ '
/13 h' 1 + F[$ = !/ o
R-S$' p$% g 0 ? "%+ ]
> To=XJ
L '3 G L =& P~ i3 X3 #&
/3 $ A+ @ PN > / &
3’ K+ #$ #$ I3 $ 9+ '
4 / =
H 13 +& 74 ! AR A " @L
> A< S &/ X' PeQ/' 9S%!I" +J '
"8 $ G L 4 9S$I" + ' =XJ
' & PX$3] L #8 G A+'9 G L
=& PX$3]$=9 I" +J ' " @& P
i3 X 3
Gl L 9+& = G[ [ 4 9+#&8% | X '
>' 4 3 9+#8% = K+ #$ #$ I3
$ 9+ ' C=
+Q/7 > To=XJ 8§ L 'R+8 P~
L % = &m(+< $ /13 8 I" 4 9
RH+8 ' § &m(= """

65B. Admissibility of electronic records :-

(1) Notwithstanding anything contained in this Act, any information contained in an electronic record which
is printed on a paper, stored, recorded or copied in optical or magnetic media produced by a computer
(hereinafter referred to as the computer output shall be deemed to be also a document, if the conditions
mentioned in this section are satisfied in relation to the information and computer in question and shall be
admissible in any proceedings, without further proof or production of the original, as evidence of any
contents of the original or of any fact stated therein of which direct evidence would be admissible.

(2) The conditions referred to in sub-section (1) in respect of a computer output shall be the following,
namely :-

(a) the computer output containing the information was produced by the computer during the
period over which the computer was used regularly to store or process information for the
purposes of any activities regularly carried on over that period by the person having lawful
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control over the use of the computer;

(b) during the said period, information of the kind contained in the electronic record or of the kind from
which the information so contained is derived was regularly fed into the computer in the ordinary course of
the said activities;

(c) throughout the materiel part of the said period, the computer was operating properly or, if not, then in
respect of any period in which it was not operating properly or was out of operation during that part of the
period, was not such as to affect the electronic record or the accuracy of its contents; and

(d) the information contained in the electronic record reproduces or is derived from such information fed
into the computer in the ordinary course of the said activities.

[ "™#E % P #% %

! "$ 1% " &M "M H#% % $ & '$

(a) by a combination of computers operating over that period; or

(b) by different computers operating in succession over that period; or

(c) by different combinations of computers operating in succession over that period; or (d) in any other
manner involving the successive operation over that period, in whatever order, of one or more computers
and one or more combinations of computers. All the computers used for that purpose during that period
shall be treated for the purposes of this section as constituting a single computer; and references in this
section to a computer shall be construed accordingly.

(4) In any proceedings where it is desired to give a statement in evidence by virtue of this section, a
certificate doing any of the following things, that is to say,-

(a) identifying the electronic record containing the statement and describing the manner in which it was
produced;

(b) giving such particulars of any device involved in the production of that electronic record as may be
appropriate for the purpose of showing that the electronic record was produced by a computer;

(c) dealing with any of the matters to which the conditions mentioned in sub-section (2) relate, and
purporting to be signed by a person occupying a responsible official position in relation to the operation of
the relevant device or the management of the relevant activities (whichever is appropriate) shall be
evidence of any matter stated in the certificate; and for the purpose of this sub-section it shall be
sufficient for a matter to be stated to the best of the knowledge and belief of the person stating it.

(5) For the purposes of this section,-

(a) information shall be taken to be supplied to a computer if it is supplied thereto in any appropriate form
and whether it is so supplied directly or (with or without human intervention) by means of any appropriate
equipment;

(b) whether in the course of activities carried on by any official, information is supplied with a view to its
being stored or processed for the purposes of those activities by a computer operated otherwise than in
the course of those activities, that information, if duly supplied to that computer, shall be taken to be
supplied to it in the course of those activities;

(c) a computer output shall be taken to have been produced by a computer whether it was produced by it
directly or (with or without human intervention) by means of any appropriate equipment. Explanation.- For
the purposes of this section any reference to information being derived from other information shall be a
reference to its being derived there from by calculation, comparison or any other process.

13. non-obstante clause
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DOT Guidelines on CDR - Data Fields To Be Present| n The Record
Calling (A) Party Telephone Number
Called (B) Party Telephone Number
Call Date

Call Time

Call Duration (in Sec)

First Cell ID of Party A

Last Cell ID of Party A

Call Type (infout/sms In/sms Out)

IMEI of A

IMSI of A

Type of Connection (pre-paid/post-paid)
SMS Centre Number

First Roaming Network Circle ID of A
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Calling(A) Called (B) Date Time Duration First Last Call IMEI IMSI
Party Party Cell ID Cell ID Type
919819194961 919867458394 | 27-08-2014 | 13:15:53 0 404-20-11-34273 N/A | SMS-In 911240902779740 40420305264
919819194961 919867458394 | 27-08-2014 | 13:15:57 0 404-20-11-34273 N/A | SMS-In 911240902779740 40420305264
919819194961 919867458394 | 27-08-2014 | 13:17:54 0 404-20-11-34273 N/A | SMS-In 911240902779740 40420305264
919819194961 919867458394 | 27-08-2014 | 13:29:06 0 404-20-11-34273 N/A | SMS-In 911240902779740 40420305264
919819194961 919867458394 | 27-08-2014 | 13:33:38 0 404-20-11-34273 N/A | SMS-In 911240902779740 40420305264
919819194961 LM-HDFCSL | 27-08-2014 | 19:33:33 0 404-20-11-34273 N/A | SMS-In 911240902779740 40420305264
919819194961 918692842502 | 27-08-2014 | 20:00:52 92 404-20-11-34271 404-20-11-34271 | Call-In 911240902779740 40420305264
919819194961 919867458394 | 27-08-2014 | 20:08:21 0 404-20-19-30293 N/A | SMS-Out 911240902779740 40420305264
919819194961 919920641598 | 27-08-2014 | 21:09:20 145 404-20-11-37591 404-20-11-30021 | Call-Out 911240902779740 40420305264
919819194961 919867458394 | 27-08-2014 | 21:13:09 404-20-11-30021 N/A | SMS-Out 911240902779740 40420305264
919819194961 919867458394 | 27-08-2014 | 21:13:34 404-20-11-37591 N/A | SMS-Out 911240902779740 40420305264
919819194961 919867458394 | 27-08-2014 | 21:23:53 404-20-11-37591 N/A | SMS-Out 911240902779740 40420305264
919819194961 3076919702627590 | 27-08-2014 | 21:24:38 269 404-20-11-37591 404-20-11-30021 | Call-Out 911240902779740 40420305264
919819194961 9930467773 | 27-08-2014 | 21:35:18 18 404-20-11-30021 404-20-11-30021 | Call-Out 911240902779740 40420305264
919819194961 919221299134 | 27-08-2014 | 21:36:09 82 404-20-11-37591 404-20-11-30021 | Call-Out 911240902779740 40420305264
919819194961 919702627596 | 27-08-2014 | 21:47:44 189 404-20-11-37591 404-20-11-30021 | Call-In 911240902779740 40420305264
919819194961 919702627596 | 27-08-2014 | 22:19:58 66 404-20-11-30252 404-20-11-33441 | Call-In 911240902779740 40420305264
919819194961 7738015760 | 27-08-2014 | 22:21:53 51 404-20-11-30252 404-20-11-30252 | Call-Out 911240902779740 40420305264
919819194961 919702724492 | 27-08-2014 | 22:35:25 22 404-20-11-34271 404-20-11-34274 | Call-In 911240902779740 40420305264
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) *+ 1
NOTES ON IMPORTANT JUDGMENTS

101. ACCOMMODATION CONTROL ACT, 1961 (M.P.) — Secti ons 12 (1)(a), 12 (1)(f),

12 (2), 13 and 23J

(i) Jurisdiction of Civil Court — Composite suit fo r eviction by special
landlord — Held, where ground raised by special cat egory of landlord is
not only bona fiderequirement but also includes other grounds specif ied
in the Act, such suit is maintainable in Civil Cour t. (Sulochana v. Rajinder
Singh, AIR 2008 SC 2611followed)

(i) Tender of rent to counsel issuing notice — Val idity — Held, where notice
sent by counsel directed that arrears of rent shoul d be paid to his client,
tenant is required to tender the rent to landlord a nd not to counsel —
Refusal by counsel to accept rent is valid.

(iii) Default in deposit of rent during pendency of proceedings — Plaintiff is
entitled to decree of eviction.
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Relevant extracts from the judgment:

The defendant took specific objection that the plaintiff being a retired government
employee comes under the specific category of landlord under section 23J of the M.P.
Accommodation Control Act and therefore, he was required to file an application
before the rent control authority and the civil suit is not maintainable. The trial Court
has held that though the plaintiff comes under the category of special landlord, but he
filed composite suit under section 12 (1)(a), 12 (1)(c) and 12 (1)(f) of the Act,
therefore the Civil Court is having jurisdiction to entertain the suit.

The Apex Court in the case of Sulochana v. Rajinder Singh, 2009 JLJ (1) 244as
held that the composite suit for eviction of the tenant can be filed by plaintiff of special
category. ... Even otherwise Supreme Court in the matter of Smt. Sulochana v. Rajindra
Singh, 2008 (l1I) MPJR 271,has held that a composite suit for eviction filed not only on
the ground of bonafiderequirement but also on the ground of default of payment of rent
and denial of relationship of landlord and tenant by special category of landlord, is
maintainable in the civil Court.

X X X

The plaintiff has demanded arrears of rent by sending notice through his counsel
and according to the defendant, he got prepared pay order and sent to the counsel
who gave notice to him, but he refused to accept the said rent as he was not
authorized to receive the rent. The plaintiff sent the notice dated 26/06/2005 (EXx.-
P/27) through his counsel Dilip Kumar Saxena. In this notice, the counsel has directed
the defendant that the entire arrears of rent be paid to his client and obtain receipt,
therefore, the defendant was required to pay the rent to the plaintiff and not to the
counsel, who rightly refused to accept rent.

In cross-examination, the plaintiff has specifically stated that he did not authorize
his counsel to receive the rent. The defendant in his cross-examination in para 38,
admitted that he deposited the amount of 10,800/- in the Court after 1% months from
the receipt of the summons. He has not produced the receipts of the said deposit. He
does not remember the month and year, in which he deposited the rent. The first
Appellate Court has recorded the findings that first time, he deposited the arrears of
rent on 09/12/2005 for the period from 04/02/2005 upto 03/02/2006 i.e. after one month
as required under Section 13. There was delay in depositing the rent in time. This
Court in the case of Vinay Kumar and others v. Radheshyam and others,080(I11) MPACJ
276, has held that if there is any default in deposit of rent during pendency of the suit
as well as appeal, the plaintiff is entitled for decree of eviction.



102. ACCOMMODATION CONTROL ACT, 1961 (M.P.) — Secti ons 12 (1)(c) and 12
(1)(®)
EVIDENCE ACT, 1872 — Section 116
(i) Eviction suit — Denial of title — Relationship of landlord and tenant
admitted in various documents and duly proved by la ndlord — Tenant
denying title of landlord and establishing it in th ird party — Held, tenant
is estopped from raising plea regarding title — Ten ant is liable to be
evicted under Section 12 (1)(c).

(i) Bonafide requirement — Age of landlord is not a bar to give relief of
eviction under Section 12 (1)(f).

(iii) Bonafide requirement; assessment of — Landlord is the best person to
assess his need — Bonafide need is to be assessed on the basis of
subjective satisfaction of the landlord - Once bonafide need is
established, the suitability of accommodation canno t be interfered by
the Court.

(iv) Bonafide requirement on the ground of expansion of business -
Expansion carries commercial connotation and it cou Id not be inferred
through statistics only — It is not necessary that a person with reduced

sale over the years cannot undertake expansion — Ra ther, that person
has the urgency and urge to expand his business.
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Narendra Kumar Jain v. Nirmalchand Jain

Judgment dated 08.05.2018 passed by the High Court of Madhya Pradesh

(Gwalior Bench) in First Appeal No. 246 of 2012, re ported in 2019 (1) MPLJ

579
Relevant extracts from the judgment:

The Apex Court in the case of Dilbagrai Punjabi v. Sharad Chandra, 1988 JLJ 560,
held that tenant admitted landlord to be the owner in reply to the quick notice and also
rent receipts, then ownership is established. Here the tenant accepted the landlord-tenant
relationship but denied the ownership in written statement but through the rent agreement dated
01/12/1997 (Ex.P/2) (execution of the same is accepted by the tenant) and accepted the ownership
of the shop in question of plaintiff, therefore, by the mandate of the said judgment of the Apex Court,
ownership is established. Not only this, while relying upon this judgment as well as other
pronouncements by this Court, wherein this Court had the occasion to dwell upon the same
controversy and in the case of Ram Kishan Soni v. Dr. Surendra Bahre, 2010 (1) MPLJ 58i&ld that
once the tenant accepted the landlord-tenant relationship and paying rent to the landlord regularly
then it is not open for the tenant to challenge title of the respondent as Section 116 of the Indian
Evidence Act would come into operation. Here in the present case, through the documents
referred above defendant has accepted that owner of the suit shop is the plaintiff then
he has accepted not only the ownership but also the landlordship of the plaintiff
therefore, he is estopped to raise such plea.

Defendant produced the memorandum of partition in which properties between the
brothers was partitioned as per para 2 of the deed, Wool Corner (shop of the plaintiff) and Jain
Brothers (suit shop) came in possession of both the brothers and both are occupying the said shop
as respective owners. As far as possession is concerned, admittedly defendant is in it since 1972.
As per Ex.D/1, para 3, plaintiff and Kapoor Chand are joint owners of the property. Since matter
pertains to eviction and not of title, therefore, going into such details was not the domain of the trial
Court and the trial Court rightly refrained to do so. Even otherwise, it is settled in law that one co-
owner can file a suit for eviction on behalf of other co-owner (See: Harbans Singh (Lt. Col.) v. Smt.
Margret G. Bhingardive, 1990 JLJ 97 FB Therefore, the ownership of the plaintiff was proved beyond
doubt.

Defendant relied upon the judgment rendered by the Apex Court in the
case of Sheela and others v. Firm Prahlad Rai Prem Prakasif2002) 3 SCC 375,
the same is not applicable in the present fact situation of the case because in
the written statement filed by the defendant (and later on amended) by way of



para 1(a) and 4(a), the title of the owner i.e. present plaintiff has been challenged and
the said title has been set up in third party i.e. Kapoor Chand, brother of plaintiff,
therefore, defendant has challenged the title of the plaintiff in categorical terms.
Therefore, the benefits tried to be extracted by the defendant on the basis of legal
pronouncement by the Apex Court in the case of Sheela and others v. Firm Prahlad Rai
Prem Prakash(supra) is not available. Therefore, it can be inferred that defendant has
challenged the title of plaintiff and plaintiff proved his ownership through various
documents and therefore, defendant was liable to be evicted under Section 12(1)(a)
and (c) of the Act of 1961.
X X X

Similarly, age of plaintiff cannot be a bar to grant relief under Section 12(1)(f) of
the Act of 1961. It is settled in law that plaintiff is the best person to assess the need
of bonafide requirement and once the bonafideneed is proved, the plea of suitability
cannot be interfered with by the Court and it is to be assessed on the basis of
subjective satisfaction of the landlord. The judgment rendered by the parties have
been appropriately dealt with by the trial Court and while considering the judgment
rendered by the Apex Court in the case of Shiv Sarup Gupta v. Dr. Mahesh Chand Gupta,
(1999) 6 SCC 222as well as Damodar Sharma v. Nandram, 1960 JLJ 478he trial Court
rightly came to the conclusion about the bonafiderequirement of the plaintiff.

X X X

Expansion of Business is the concept which differs from person to person in the
business. Expansion carries commercial connotation and it could not be interfered
through statistics only. The landlord is the best judge to decide about the expansion of
his business. It is not necessary that a person with reduced sale over the years cannot
undertake expansion, rather that person has the urgency and urge to expand his
business.

103. ARBITATION AND CONCILIATION ACT, 1996 — Sectio ns 7 and 11

(i) Arbitration agreement; Interpretation of — Held , arbitration agreement
must be construed strictly.

(i) Arbitration agreement — Contract of insurance — Arbitration clause
specifically excluded any dispute where insurance ¢ ompany had denied
the liability — Such a dispute is not referable to arbitration — Only
remedy is to institute a civil suit.
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Oriental Insurance Company Ltd. v. Narbheram Power and Steel Pvt.

Ltd.

Judgment dated 02.05.2018 passed by the Supreme Co urt in Civil Appeal No.

2268 of 2018, reported in 2019 (1) MPLJ 509 (SC) (3 Judge Bench)

Relevant extracts from the judgment:

It does not need special emphasis that an arbitration clause is required to be
strictly construed. Any expression in the clause must unequivocally express the intent
of arbitration. It can also lay the postulate in which situations the arbitration clause
cannot be given effect to. If a clause stipulates that under certain circumstances there
can be no arbitration, and they are demonstrably clear then the controversy pertaining
to the appointment of arbitrator has to be put to rest.

X X X

In the instant case, Clause 13 categorically lays the postulate that if the insurer
has disputed or not accepted the liability, no difference or dispute shall be referred to
arbitration. The thrust of the matter is whether the insurer has disputed or not
accepted the liability under or in respect of the policy. The rejection of the claim of the
respondent made vide letter dated 26.12.2014 ascribes the following reasons:-

Alleged loss of imported coal is clearly an inventory shortage.

2. There was no actual loss of stock in process.
3. The damage to the sponge iron is due to inherent vice.
4. The loss towards building/sheds etc. are exaggerated to cover insured

maintenance.

5. As there is no material damage thus business interruption loss does not

triggered.

The aforesaid communication, submits the learned senior counsel for the
respondent, does not amount to denial of liability under or in respect of the
policy. On a reading of the communication, we think, the disputation squarely
comes within Part Il of Clause 13. The said Part of the Clause clearly spells out
that the parties have agreed and understood that no differences and disputes
shall be referable to arbitration if the company has disputed or not accepted the
liability. The communication ascribes reasons for not accepting the claim at all. It
is nothing else but denial of liability by the insurer in toto. It is not a disputation
pertaining to quantum. In the present case, we are not concerned with regard to
whether the policy was void or not as the same was not raised by the insurer.
The insurance-company has, on facts, repudiated the claim by denying to accept
the liability on the basis of the aforesaid reasons. No inference can be drawn



that there is some kind of dispute with regard to quantification. It is a denial to
indemnify the loss as claimed by the respondent. Such a situation, according to us,
falls on all fours within the concept of denial of disputes and non-acceptance of
liability. It is not one of the arbitration clauses which can be interpreted in a way that
denial of a claim would itself amount to dispute and, therefore, it has to be referred to
arbitration. The parties are bound by the terms and conditions agreed under the policy
and the arbitration clause contained in it. It is not a case where mere allegation of
fraud is leaned upon to avoid the arbitration. It is not a situation where a stand is
taken that certain claims pertain to excepted matters and are, hence, not arbitrable.
The language used in the second part is absolutely categorical and unequivocal
inasmuch as it stipulates that it is clearly agreed and understood that no difference or
disputes shall be referable to arbitration if the company has disputed or not accepted
the liability. The High Court has fallen into grave error by expressing the opinion that
there is incongruity between Part Il and Part Ill. The said analysis runs counter to the
principles laid down in the three-Judge Bench decision in Vulcan Insurance Co. Ltd v.
Maharaj Singh and anr., (1976) 1 SCC 943Therefore, the only remedy which the
respondent can take recourse to is to institute a civil suit for mitigation of the
grievances.

*104. CIVIL PROCEDURE CODE, 1908 — Sections 21 and 47

Whether an objection as to the territorial jurisdi ction and pecuniary
jurisdiction can be allowed by the Executing Court? Held, No — An objection
as to territorial jurisdiction and pecuniary jurisd iction is different from

inherent jurisdiction — Such objections do not trav el to the root of or to
inherent lack of jurisdiction of a civil Court to e ntertain the suit.

"#S$ , 1908 - 21 47
> < 34 HClL 4% S4 6:- 4% & !
6 *K% % ( %1 9A 2 - 4% , ON HC1 4% S4 6:-
4% & ! "6*K% , % -89% 4% 6*K% < 9A J1
6 *K% U G < ! " 1)1 9l % -89%
4% % ON 9 EQ %1 BB

Sneh Lata Goel v. Pushplata
Judgment dated 07.01.2019 passed by the Supreme Co urt in Civil Appeal No.
116 of 2019, reported in AIR 2019 SC 824



105.CIVIL PROCEDURE CODE, 1908 — Section 144

Application for restitution — The application lies to a situation where a
decree or an order is varied or reversed in appeal, revision or any other
proceeding or is set aside or modified in any suit instituted for the purpose —
If there is no variation or reversal of decree or o rder as contemplated under
Section 144, the provisions of Section 144 CPC will not be attracted.
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(D) Through LR Kailash v. Ramesh

Judgment dated 21.01.2019 passed by the Supreme Co urt in Civil Appeal No.

880 of 2019, reported in AIR 2019 SC 679
Relevant extracts from the judgment:

Section 144 applies to a situation where a decree or an order is varied or
reversed in appeal, revision or any other proceeding or is set aside or modified in any
suit instituted for the purpose. In that situation, the Court which has passed the decree
may cause restitution to be made, on an application of any party entitled, so as to
place the parties in the position which they would have occupied but for the decree or
order or such part thereof as has been varied, reversed, set aside or modified. The
Court is empowered to pass orders which are consequential in nature to the decree or
order being varied or reversed.

In the present case, the interim order of the Trial Court did not require the
defendant to hand over the possession to the plaintiff. There was no decree or order of
the Trial Court by virtue of which the appellant was given possession of the property,
nor did any decree or order mandate that the respondent hand over possession to the
appellant.

In these circumstances, the provisions of Section 144 CPC were not attracted,
there being no variation or reversal of a decree or order as contemplated by Section
144.

The remedy of the first respondent, if any, did not lie in an application for restitution before the
executing Court under Section 144 CPC. The executing Court was justified in declining to entertain
the application under Section 144 CPC.



106.CIVIL PROCEDURE CODE, 1908 — Order 6 Rule 17
Amendment of plaint — Amendment of plaint cannot b e allowed after
commencement of trial unless Court is satisfied tha t inspite of due diligence,
party could not have raised the matter before the ¢ ommencement of the trial
— Further, the amendment may be refused if it intro duces a totally different,
new and inconsistent case, or challenges the fundam ental character of the

suit or is malafide or causes prejudice to other si de which cannot be
compensated adequately in terms of money.
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M. Revanna v. Anjanamma

Judgment dated 14.02.2019 passed by the Supreme Co urt in Civil Appeal No.

1669 of 2019, reported in AIR 2019 SC 933
Relevant extracts from the judgment:

Leave to amend may be refused if it introduces a totally different, new and
inconsistent case, or challenges the fundamental character of the suit. The proviso to
Order 6 Rule 17 of the CPC virtually prevents an application for amendment of
pleadings from being allowed after the trial has commenced, unless the Court comes
to the conclusion that inspite of due diligence, the party could not have raised the
matter before the commencement of the trial. The proviso, to an extent, curtails
absolute discretion to allow amendment at any stage. Therefore, the burden is on the
person who seeks an amendment after commencement of the trial to show that inspite
of due diligence, such an amendment could not have been sought earlier. There
cannot be any dispute that an amendment cannot be claimed as a matter of right, and
under all circumstances. Though normally amendments are allowed in the pleadings to
avoid multiplicity of litigation, the Court needs to take into consideration whether the
application for amendment is bonafideor malafide and whether the amendment causes
such prejudice to the other side which cannot be compensated adequately in terms of
money.

As mentioned supra, the suit was filed in the year 1993 and at that point
of time, Defendant Nos. 4 to 6 were not made parties to the suit. Plaintiff Nos.
1 to 5 and Defendant Nos.1 to 3 were the only parties. They had filed a joint



memorandum for the dismissal of the suit on 22.04.1993, which was within one or two
months of the filing of the suit. The compromise petition came to be rightly dismissed
by the High Court in RFA No. 297/1994. In the compromise petition, curiously, it was
noted that the joint family properties were divided by metes and bounds in the year
1972. If the partition had really taken place in the year 1972 and was acted upon as
per the Panchayat Parikath, then Plaintiff Nos. 1 to 5 would not have filed a suit for
partition and separate possession in the year 1993. Be that as it may, it is clear from
records that the suit was being prolonged on one pretext or the other by the Plaintiff
Nos. 1 to 5 and ultimately, the application for amendment of the plaint came to be filed
on 01.09.2008. By that time, the evidence of both the parties had been recorded and
the matter was listed for final hearing before the Trial Court. If there indeed was a
partition of the joint family properties earlier, nothing prevented Plaintiff Nos. 1 to 5
from making the necessary application for the amendment of the plaint earlier. So
also, nothing prevented them from making the necessary averment in the plaint itself,
inasmuch as the suit was filed in the year 1993. Even according to Plaintiff Nos. 1 to
5, they came to know about the compromise in the year 1993 itself. Thus, there is no
explanation by them as to why they did not file the application for amendment till the
year 2008, given that the suit had been filed in 1993. Though, even when Plaintiff Nos.
1 to 5 came to know about the partition deed dated 18.05.1972 (Panchayat Parikath)
on 22.04.1993, they kept quiet without filing an application for amendment of the plaint
within a reasonable time. On the contrary, they proceeded to cross examine PW-1
thoroughly and took more than five years’ time to get the examination of PW-2
completed, and only thereafter filed an application seeking amendment of the plaint on
01.09.2008, that too when the suit was posted for final arguments. As mentioned
supra, the suit itself is for partition and separate possession. Now, by virtue of the
application for amendment of pleadings, Plaintiff Nos. 1 to 5 want to plead that the
partition had already taken place in the year 1972 and they are not interested to
pursue the suit. Per contra, Plaintiff No. 6/Respondent No.1 herein wants to continue
the proceedings in the suit for partition on the ground that the partition had not taken
place at all.

Having regard to the totality of the facts and circumstances of the case, we are of
the considered opinion that the application for amendment of the plaint is not only
belated but also not bonafide and if allowed, would change the nature and character of
the suit. If the application for amendment is allowed, the same would lead to a travesty
of justice, inasmuch as the Court would be allowing Plaintiff Nos. 1 to 5 to withdraw
their admission made in the plaint that the partition had not taken place earlier. Hence,
to grant permission for amendment of the plaint at this stage would cause serious
prejudice to Plaintiff No. 6/Respondent No. 1 herein.



*107. CIVIL PROCEDURE CODE, 1908 — Order 6 Rule 17

Amendment of plaint — Trial already concluded and suit was fixed for final
arguments — Plaintiff sought to amend plaint — The amendment application
was already pending and evidence was led on the pro  posed pleadings also —
Plaintiff also giving undertaking that no new evide nce shall be led by him —
Held, no prejudice shall be caused to the parties i f amendment is allowed —
Application allowed. [ Mohinder Kumar Mehra v. Roop Rani Mehra and ors.2018)
2 SCC 132 followed]
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Sainik Grih Nirman Sehkari Samiti, Jabalpur v. M.P. Rajya Sehkari
Awas Sangh Maryadit and others

Order dated 14.09.2018 passed by the High Court of Madhya Pradesh in Writ Petition No.
839 of 2017, reported in 2019 (1) MPLJ 571

*108. CIVIL PROCEDURE CODE, 1908 — Order 6 Rule 17
(i) Amendment of written statement, principles gove rning — Reiterated -
Amendment of written statement stands on a differen t footing than

amendment of plaint — Courts should be more liberal while allowing
amendments of a written statement.
(i) Amendment based on subsequent events occurred during pendency of

civil suit — Application rejected for want of affid avit — Held, trial Court
should have given an opportunity to file such an af fidavit.
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Kewal Singh Thakur and others v. Oriental Farmers and Builders
Pvt. Ltd. and another

Judgment dated 27.04.2018 passed by the High Court of Madhya Pradesh in
Miscellaneous Petition No. 1082 of 2018, reportedi n 2019 (1) MPLJ 638

*109. CIVIL PROCEDURE CODE, 1908 — Order 6 Rule 17

110

ACCOMMODATION CONTROL ACT, 1961 (M.P.) — Section 1 2 (1)(f)

Eviction suit — Whether change of beneficiary for whose bonafiderequirement
the eviction was sought would change the nature of suit? Held, No — Suit

filed for bonafide need of unmarried daughter — Amendment sought to a mend
unemployed son in place of unmarried daughter — Hel d, there is no change of

nature of suit — Amendment allowed.
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Jagdish Singh Kushwah v. Chandrakanta Kushwah and a nother
Judgment dated 20.11.2018 passed by the High Court of Madhya Pradesh
(Gwalior Bench) in Miscellaneous Petition No. 2288 of 2018, reported in 2019
(1) MPLJ 686

.CIVIL PROCEDURE CODE, 1908 — Order 9 Rule 9

Restoration of suit dismissed in default, consider ation for the application of
— It has to be determined whether party to the suit honestly and sincerely
intended to remain present before the Court when it was called on and did its
best to do so.
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Smt Sushila Sharma v. Sunil Malviya

Judgment dated 04.12.2018 passed by the High Court of Madhya Pradesh in Civil

Revision No. 319 of 2018, reported in AIR 2019 MP5 7
Relevant extracts from the judgment:

The question which falls for consideration of this Court is whether the learned
Judge of the Trial Court was justified in allowing the application filed by the
plaintiff/non-applicant under Order 9 Rule 9 of CPC.

Order 9, Rule 9 provides that such application where a suit has been dismissed
for non-appearance of the plaintiff can be entertained if the plaintiff satisfies the Court
that there was sufficient cause for his non-appearance when the suit was called on for
hearing, the Court shall make an order setting aside the dismissal upon such terms as
to costs or otherwise or as it may deem fit. A perusal of the record reveals that a suit
was filed by the plaintiff on 11.07.2011 for specific performance of contract dated
29.06.2009 to purchase a plot for a consideration of 29,00,000/- . Towards the
aforesaid contract, the plaintiff has also paid an advance of 1,00,000/- to the
applicant/defendant, however due to non-performance of the same, the said suit has
been filed. It is also a matter of record that the issues in the suit were framed on
23.08.2013 and the matter was fixed for leading the plaintiff's evidence on 03.09.2013.
From 03.09.2013 till 10.02.2017 i.e. for a period of more than three and a half years
the plaintiff did not lead his evidence although in the meantime the contract in
guestion was also got impounded by the plaintiff but it was at his instance only and
even otherwise the same was received back from the office of District Registrar on
07.07.2015 i.e. more than two years ago. On 10.02.2017 also the time was sought on
the ground of illness of the sister of the counsel appearing for the plaintiff and in the
aforesaid order dated 10.02.2017, it is observed that the matter is pending since 2011
and on 30.06.2016 and 08.08.2016 the time was granted to the plaintiff at the cost of

200/- and 500/- respectively to lead evidence but neither the evidence was led
nor any list of witnesses was filed, hence at the cost of 500/- the matter was
adjourned on 10.02.2017 to 28.02.2017 but on 28.02.2017, on which date as already
observed above due to non-appearance of the plaintiff the case has been dismissed.
In the considered opinion of this Court, malafide of the plaintiff is writ large on the face
of the proceedings. It is surprising that despite obtaining several opportunities to lead
evidence the non applicant/plaintiff did not lead his evidence even on cost as many as
three occasions as mentioned above on 30/06/2016, 08/08/2016 and 10/02/2017. On
28.02.2017 when the impugned order was passed, the plaintiff did not appear to lead
his evidence and the reasons assigned for non-appearance that he was not present at
Bhopal cannot be said to be justifiable or reasonable looking to the fact that the case
was pending before the Civil Court since 2011 and he has already availed many
opportunities to lead evidence including three opportunities with cost which shows the
malafide intention of the non applicant/plaintiff to proceed with the case apparently to
gain undue advantage of his dilatory tactics.



It is also apparent that the plaintiff would be seeking the execution of the sale
deed for consideration of 29.00 lakhs after a period of 10 years, for which the
contract was entered into between the parties only in the year 2009. It is anybody’s
guess that the valuable property of the contract which took place between the parties
on 29.06.2009 for consideration of 29.00 lakhs must have risen substantially and
may be by manifolds and by keeping the matter pending before the Trial Court, the
plaintiff has already gained the advantage of higher market value of the property.

So far as the cost imposed by the Trial Court on the plaintiff is concerned, it was
ridiculously low and must have been happily accepted by the plaintiff. In the
considered opinion of this Court, the conduct of the plaintiff is deplorable and has
caused utter prejudice to the rights of the applicant/defendant. In the considered
opinion of this Court, it is a sheer misuse of the process of the Court and the expenses
incurred by him until now cannot be ground to condone his action and restore the suit.
In the case of Rama Shankar v. Balak Das, 2013(4) MPLJ 16this Court in para 10 held
as under:-

“10. It may further be mentioned here that to consider the
application under Order 9, Rule 9 of the Code of Civil Procedure, it
has to be determined whether party to the suit honestly and
sincerely intended to remain present before the Court when it was
called on and did its best to do so. In this case, as discussed above, appellants
were not prevented by sufficient cause, to show that they honestly and
sincerely intended to remain present when the suit was called on for hearing.
They did not even care to gather the information about the pending suit in a
Court. Hence, the cause shown by them is the cause for which they
could be blamed for non-appearance. The meaning of word
“Sufficient” is “adequate” or “enough”, inasmuch as may be
necessary to answer the purpose intended. The sufficient cause
must establish that, the party had not acted in negligent manner or
there was a want of bonafideon its part.”

111. CIVIL PROCEDURE CODE, 1908 — Order 21 Rule 10 and Order 41 Rule 5

(i) Execution proceedings; stay of — Ordinarily, a money decree shall not be
stayed unless there are special circumstances.

(i) Execution proceedings; stay of — Appellate Cou rt can stay the execution
of a decree only after complying with the provision s of Order 41 Rule 5
sub-rule (3) CPC - Appellate Court ordered stay of execution without
directing judgment debtor to furnish security or de posit amount — Such
an order is not good as Court failed to exercise di scretion vested in it.
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Ashok Lalwani v. State Bank of India

Order dated 09.08.2018 passed by the High Court of Madhya Pradesh in
Miscellaneous Petition No. 1873 of 2017, reportedi n 2019 (1) MPLJ 575
Relevant extracts from the order:
The Andhra High Court in the case of Pamulapati Varadayya v. Kommareddi
Chinnappareddi and another, AIR 1956 AP 64n para 5 has held as under:-
“5. If so, the next question is whether this is a fit case for staying execution
of the decree. It is an established rule of practice that ordinarily stay of
money decrees will not be given unless there are special circumstances. In

this case, the appellant is only a surety and the primary liability rests upon
defendant 1.

In the circumstances, we think the ends of justice would be met if the appellant is
directed to deposit half the decree amount and costs within two months from this date.
Respondent 1 may draw out the amount so deposited and the attachment already
effected would continue. The appellant may, if he chooses, apply to the lower Court under
0.21 R. 83 for appropriate directions. There will be no order as to costs.”

As per the said judgment, ordinarily a money decree cannot be stayed unless
there are special circumstances.
In the present case also, while passing the order, the First Appellate Court has
not given any special circumstances for staying the judgment and decree.
Similar view was taken by the Nagpur High Court in the case of Anandi Prashad v.
Govinda Bapu, AIR 1934 Nag 16Qyhich has held as under:-
“It is argued that O.41 R. 5 does not empower the Court to impose
terms. That is perfectly true, but equally it expressly prohibits stay
except in the circumstances mentioned in sub-ClI. (3), none of which
exists here; and when a Court acts in contravention of a statutory
prohibition, it acts without jurisdiction.”



In the present case also, no such conditions have been imposed by the First
Appellate Court while staying the execution of the judgment and decree regarding the
mesneprofit is concerned. The Apex Court in the case of M/s Mehta Teja Singh and
Company v. Grindlays Bank Limited, (1982) 3 SCC 198as held that the High Court
should have granted stay of a money decree, and that too, by requiring the appellant
before it Grindlays Bank Limited to deposit only a part of the decreetal amount and the
Apex Court has directed the respondent to deposit the entire amount in the High Court
within a period of four weeks. Thus, in this judgment, the respondent is also a Bank
inspite of that the Court has directed the Bank to deposit the amount before staying
the execution of the judgment and decree.

Learned counsel for the respondent relied on the judgment passed by the Apex
Court in the case of Sihor Nagar Palika Bureau v. Bhabhlubhai Virabhai md Company,
(2005) 4 SCC 1Relying on this judgment, learned counsel for the respondent submits
that furnishing of security instead of depositing of decree amount in the Court in case
of money decree, the discretion lies with the Appellate Court to direct either, as it may
think fit. Thus relying on this judgment, he submits that it is the discretion of the
Appellate Court to permit the respondent/Bank either to furnish the security or to
deposit the amount. But in the present case, no such discretion has been exercised by
the First Appellate Court and undertaking has been given. Thus, the First Appellate
Court has erred in exercising the jurisdiction vested in it.

112.CIVIL PROCEDURE CODE, 1908 — Order 21 Rules 97 , 100 and 102
TRANSFER OF PROPERTY ACT, 1882 — Section 52
(i) Execution proceeding - Doctrine of lis pendens; applicability of -
Transferee pendente lite resisted the execution of decree of specific
performance of agreement to sale — Held, doctrine o  f lis pendensapplies

not only to the parties to the suit but also to the ir alienees — Rule 102 to
Order 21 prohibits a transferee pendente litefrom resisting the execution
of decree.

(i) Resistance to execution of decree — Duty of Co urt; Explained — When
decree-holder complains of resistance to execution, Executing Court
should decide whether the questions raised by objec tor or resistor
legally arise between the parties — If the answer i s negative, there is no
need to determine the questions — Similarly, Execut ing Court can also
decide whether the objector or resistor is bound by the decree and
refuses to obey it — This determination need not al ways require
recording of evidence and Court can decide it on th e basis of
admissions.
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Chandra Kumar Chandwani and others. v. Anil Gupta and another

Judgment dated 13.04.2017 passed by the High Court  of Madhya Pradesh in First Appeal

No. 603 of 2016, reported in ILR 2017 MP 1701
Relevant extracts from the judgment:

On the said point, law is no longer res-integra A third party to the decree who
offers resistance or obstruction to execution of the decree would fall within the ambit
of Rule 101 if an adjudication is warranted as a consequence of the resistance or
obstruction made by him to the execution of the decree. No doubt if the resistance was
made by a transferee pendente lite of the judgment debtor, the scope of the
adjudication would be shrunk to the limited question whether he is such transferee and
on a finding in the affirmative regarding that point the execution Court has to hold that
he has no right to resist in view of the clear language contained in Rule 102. Exclusion
of such a transferee from raising further contentions is based on the salutary principle
enumerated in Section 52 of the Transfer of property Act.

Before one and half century, in Bellamy v. Sabine, (1857) 1 DG and J 566 : 44 ER
847, Lord Cranwoth, L.C. proclaimed that where a litigation is pending between a
plaintiff and a defendant as to the right to a particular estate, the necessities of
mankind require that the decision of the Court in the suit shall be binding not only on
the litigating parties, but also on those who derive title under them by alienations
made pending the suit, whether such alienees had or had not notice of the pending
proceedings. If this were not so, there could be no certainty that the litigation would
ever come to an end.



It is thus settled law that a purchaser of suit property during the pendency of
litigation has no right to resist or obstruct execution of decree passed by a competent
Court. The doctrine of ‘lis pendens’ prohibits a party from dealing with the property
which is the subject matter of suit. ‘Lis pendens’itself is treated as constructive notice
to a purchaser that he is bound by a decree to be entered in the pending suit. Rule
102, therefore, clarifies that there should not be resistance or obstruction by a
transferee pendente lite.lt declares that if the resistance is caused or obstruction is
offered by a transferee pendente liteof the judgment debtor, he cannot seek benefit of
Rule 98 or 100 of Order XXI.

X X X

When a decree-holder complains of resistance to the execution of a decree it is
incumbent on the execution Court to adjudicate upon it. The words “all questions
arising between the parties to a proceeding on an application under Rule 97” would
envelop only such questions as would legally arise for determination between those
parties. In other words, the Court is not obliged to determine a question merely
because the resistor raised it. The guestions which executing Court is obliged to
determine under Rule 101, must possess two adjuncts. First is that such questions
should have legally arisen between the parties, and the second is, such questions
must be relevant for consideration and determination between the parties, e.g. if the
obstructor admits that he is a transferee pendente lite it is not necessary to determine
a question raised by him that he was unaware of the litigation when he purchased the
property. Similarly, a third party, who questions the validity of a transfer made by a
decree-holder to an assignee, cannot claim that the question regarding its validity
should be decided during execution proceedings. In the adjudication process
envisaged in Order 21 Rule 97(2) of the Code, execution Court can decide whether the
guestion raised by a resistor or obstructor legally arises between the parties. An
answer to the said question also would be the result of the adjudication contemplated
in the sub-section.

The executing Court can decide whether the resistor or obstructor is a person
bound by the decree and he refused to vacate the property. That question also
squarely falls within the adjudicatory process contemplated in Order 21 Rule 97(2) of
the Code. The adjudication mentioned in Order 21 Rule (2) of the C.P.C. need not
necessarily involve a detailed enquiry or collection of evidence. Court can make the
adjudication on admitted facts or even on the averments made by the resistor. Of
course the Court can direct the parties to adduce evidence for such determination, if
the Court deems it necessary.

113. CRIMINAL PROCEDURE CODE, 1973 — Section 31
Sentence in cases of conviction of several offence s in one trial — When
Magistrate convicts and sentences an accused for tw o offences in a trial and
imposes two sentences for each offence, it is neces sary for him to specify
whether the sentences would run concurrently or con sequently.
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Gagan Kumar v. State of Punjab

Judgment dated 14.02.2019 passed by the Supreme Co urt in Criminal Appeal

No0.266 of 2019, reported in AIR 2019 SC 1009
Relevant extracts from the judgment:

In our considered opinion, it was necessary for the Magistrate to have ensured
compliance of Section 31 of the Code when she convicted and sentenced the appellant
for two offences in a trial and inflicted two punishments for each offence, namely,
Section 279 and Section 304-A IPC.

In such a situation, it was necessary for the Magistrate to have specified in the
order by taking recourse to Section 31 of the Code as to whether the punishment of
sentence of imprisonment so awarded by her for each offence would run concurrently
or consecutively.

Indeed, it being a legal requirement contemplated under Section 31 of the Code,
the Magistrate erred in not ensuring its compliance while inflicting the twopunishments
to the appellant.

If the Magistrate failed in her duty, the Additional Sessions Judge and the High
Court should have noticed this error committed by the Magistrate and accordingly
should have corrected it. It was, however, not done and hence interference is called
for to that extent.

As mentioned above, the appellant was convicted and accordingly punished with a
sentence to undergo two years rigorous imprisonment with a fine amount of 1000/-
and in default of payment of fine amount to further undergo one month simple
imprisonment under Section 304-A and 6 months rigorous imprisonment with a fine
amount of 1000/- and in default of payment of fine amount to further undergo 15
days simple imprisonment under Section 279 IPC.

In our view, having regard to the facts and circumstances of the case and keeping
in view the nature of controversy involved in the case, both theaforementioned
sentences awarded by the Magistrate to the appellant would run “concurrently”.

*114. CRIMINAL PROCEDURE CODE, 1973 — Section 125
(i) Maintenance - Liability of husband - |If the hus band is an
able-bodied person, he cannot refuse to maintain hi s wife on ground
that he is not having sufficient income.



(i) Grant of maintenance — Husband not ready and w illing to keep his wife

with him without any reasonable reason — In absence of any complaint
made by husband regarding misbehavior of wife or an application u/S 9
of Hindu Marriage Act, wife is entitled for mainten ance.
&* " #$ , 1973 - 125
(1) 4) 1.) % K 8 % /4N_4 ] H ' M*% 9A , %l
9 1 K1 4)I.) 4 644 49 N 4 %

G -P% 6 9N 9AB

(ii) 4) 1.) K% % X& 1 -P% 4) G K1
| L 4 %K4  4(! 9N 9A K1 E94
& ! " %34 1 4 89 + 9 1 4 9
%F-% 6 ! "K14)1) 9 49AB

Hemant Kumar Chakradhar v. Vinita Chakradhar
Order dated 11.01.2018 passed by the High Court of Madhya Pradesh in
Criminal Revision No. 609 of 2015 reported in 2019 (1) ANJ (MP) 110

*115. CRIMINAL PROCEDURE CODE, 1973 — Sections 154 and 156
Lodging of FIR — Remedies available to complainant — Law summarised —
High Court should not be approached u/S 482 CrPC di rectly without
exhausting remedy available under Section 156 (3) C rPC.
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Ramkrishan Solvex Private Limited (M/s) v. Superint  endent of Police
and others

Order dated 28.03.2017 passed by the High Court of Madhya Pradesh in
M.Cr.C. No. 9023 of 2015, reported in ILR 2017 MP 1 770

116. CRIMINAL PROCEDURE CODE, 1973 — Sections 216, 386 and 464
INDIAN PENAL CODE, 1860 — Sections 34 and 149
(i) Whether Appellate Court may alter charge? Held, Yes.

(i) Group liability — If some of the co-accused, c harged with
Section 149 IPC are acquitted and the remaining acc used are
less than five in number, then charge under Section 149 IPC

against remaining accused collapses — However, they can be



convicted with the aid of Section 34 IPC if eviden ce of common intention

is available.
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Mala Singh v. State of Haryana

Judgment dated 12.02.2019 passed by the Supreme Co urt in Criminal Appeal

No0.1144 of 2009, reported in AIR 2019 SC 1026
Relevant extracts from the judgment:

(i) Section 216 of Cr.P.C. deals with powers of the Court to alter the charge.
Section 386 of Cr.P.C. deals with powers of the Appellate Court and Section 464 of
Cr.P.C. deals with the effect of omission to frame, or absence of, or error in framing
the charge.

Combined reading of Sections 216, 386 and 464 of Cr.P.C. would reveal that an
alteration of charge where no prejudice is caused to the accused or the prosecution is
well within the powers and the jurisdiction of the Court including the Appellate Court.

In other words, it is only when any omission to frame the charge initially or till culmination of the
proceedings or at the appellate stage results in failure of justice or causes prejudice, the same may
result in vitiating the trial in appropriate case.

(ii) First, once eight co-accused were acquitted by the High Court under Section
302/149 IPC by giving them the benefit of doubt and their acquittal attained finality,
the charge under Section 149 IPC collapsed against the three appellants also because
there could be no unlawful assembly consisting of less than five accused persons. In
other words, the appellants (3 in number) could not be then charged with the aid of
Section 149 IPC for want of numbers and were, therefore, rightly not proceeded with
under Section 149 IPC.

Second, keeping in view the law laid down by this Court in the cases referred
supra, the High Court though had the jurisdiction to alter the charge from Section 149
IPC to Section 34 IPC qua the three appellants, yet, in our view, in the absence of any
evidence of common intention qua the three appellants so as to bring their case within
the net of Section 34 IPC, their conviction under Section 302/34 IPC is not legally
sustainable.



In other words, in our view, the prosecution failed to adduce any evidence against
the three appellants to prove their common intention to murder Mahendro Bai. Even
the High Court while altering the charge from Section 149 IPC to Section 34 IPC did
not refer to any evidence nor gave any reasons as to on what basis these three
appellants could still be proceeded with under Section 34 IPC notwithstanding the
acquittal of remaining eight co-accused.

The prosecution, in our view, never came with a case that all the 11 accused
persons shared a common intention under Section 34 IPC to eliminate Mahendro Bai
and nor came with a case even at the appellate stage that only 3 appellants had
shared common intention independent of 8 co-accused to eliminate Mahendro Bai.

When prosecution did not set up such case at any stage of the proceedings
against the appellants nor adduced any evidence against the appellants that they
(three) prior to date of the incident had at any point of time shared the “common
intention” and in furtherance of sharing such common intention came on the spot to
eliminate Mahendro Bai and lastly, the High Court having failed to give any reasons in
support of altered conviction except saying in one line that conviction is upheld under
Section 302/34 IPC in place of Section 302/149 IPC, the invoking of Section 34 IPC at
the appellate stage by the High Court, in our view, cannot be upheld.

In a case of this nature, when there is a fight between the two groups and where
there are gun shots exchanged between the two groups against each other and when
on evidence eight co-accused are completely let off and where the State does not
pursue their plea of Section 149 IPC against the acquitted eight accused which attains
finality and where the plea of Section 34 IPC is not framed against any accused and where even at
the appellate stage no evidence is relied on by the prosecution to sustain the charge of Section 34
IPC qua the three accused appellants independent of eight acquitted co-accused and when out of
two main accused assailants, one has died and the other is acquitted and lastly, in the absence of
any reasoning given by the High Court for sustaining the conviction of the three appellants in support
of alteration of the charge, we are of the considered view that the two appellants are entitled to
claim the benefit of entire scenario and seek alteration of their conviction for
commission of the offence punishable under Section 324 IPC simplicitor rather than to
suffer conviction under Section 302/34 IPC, if not complete acquittal alike other eight
co-accused.

117. CRIMINAL PROCEDURE CODE, 1973 — Section 319
Summoning of additional accused; test for — The te st that has to be applied
is of a degree of satisfaction which is more than t hat of a prima facie case as
exercised at the time of framing of charge — The sa tisfaction should be to an
extent that the evidence, if goes unrebutted, may | ead to conviction of the
proposed accused.
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Dev Wati v. State of Haryana

Judgment dated 24.01.2019 passed by the Supreme Co urt in Criminal Appeal

No. 134 of 2019, reported in AIR 2019 SC 641
Relevant extracts from the judgment:

Section 319 (1) of the Cr.P.C. empowers the Court to proceed against other
persons who “appear” to be guilty of an offence, though not accused before the Court.
A Constitution Bench of this Court in the case of Hardeep Singh v. The State of Punjab,
(2014) 3 SCC 92has ruled that the word “appear” means “clear to the comprehension”,
or a phrase near to, if not synonymous with “proved”, and imparts a lesser degree of
probability than proof. Though only a prima facie case is to be established from the
evidence led before the Court, it requires much stronger evidence than a mere
probability of the complicity of the persons against whom the deponent has deposed.
The test that has to be applied is of a degree of satisfaction which is more than that of
a prima facie case as exercised at the time of framing of charge, but short of
satisfaction to an extent that the evidence, if goes unrebutted, may lead to conviction
of the proposed accused. In the absence of such satisfaction, the Court should refrain
from exercising the power under Section 319 of the Cr.P.C.

118. CRIMINAL PROCEDURE CODE, 1973 — Section 319

(i) Summoning as additional accused — Where in cour se of any inquiry or
trial of offence, it appears from evidence that any person not being an
accused has committed any offence for which such pe rson, whose name
was not even included in F.I.R., could be tried tog ether with accused,
Court may proceed against such person for offence w hich he appears to
have committed.

(i) Summoning as additional accused — Exercise of jurisdiction — Section
319 requires satisfaction of the Court about more t han prima facie case
as exercised at the time of framing of charge.
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Labhuji Amratji Thakor v. State of Gujarat
Judgment dated 13.11.2018 passed by the Supreme Co urt in Criminal Appeal
No0.1349 of 2018, reported in AIR 2019 SC 735

Relevant extracts from the judgment:

Section 319 Cr.P.C., 1973 provides that where, in the course of any inquiry or
trial of an offence, it appears from the evidence that any person not being the accused
has committed any offence for which such person could be tried together with the
accused, the Court may proceed against such person for the offence which he appears
to have committed. The Court, thus, during the trial on the basis of any evidence is
fully empowered to proceed against any person, whose name was not even included in
the F.I.R. or the Charge Sheet. The parameters of exercise of power under Section
319 Cr.P.C., 1973 has been explained by this Court time and again. It is sufficient to
refer to Constitution Bench judgment in Hardeep Singh v. State of Punjab, (2014) 3 SCC
92, where this Court had considered the following issue amongst others:-

“6.4. (iv) What is the nature of the satisfaction required to invoke
the power under section 319 CrPC, 1973 to arraign an accused?
Whether the power under section 319(1) CrPC, 1973 can be
exercised only if the Court is satisfied that the accused summoned
will in all likelihood be convicted?”

The Constitution Bench in the above judgment has held that under Section 319
Cr.P.C., 1973 Court can proceed against any person, who is not an accused in a case
before it. The Constitution Bench, however, has held that the person against whom the
Court decides to proceed, “has to be a person whose complicity may be indicated and
connected with the commission of the offence”.

In Paragraph Nos. 105 and 106 of the judgment, following was laid down by the
Constitution Bench:-

“105. Power under section 319 CrPC, 1973 is a discretionary and an
extraordinary power. It is to be exercised sparingly and only in those cases
where the circumstances of the case so warrant. It is not to be exercised
because the Magistrate or the Sessions Judge is of the opinion that some
other person may also be guilty of committing that offence. Only where strong
and cogent evidence occurs against a person from the evidence led before the
Court that such power should be exercised and not in a casual and cavalier
manner.



106. Thus, we hold that though only a prima facie case is to be
established from the evidence led before the Court, not necessarily
tested on the anvil of cross-examination, it requires much stronger
evidence than mere probability of his complicity. The test that has
to be applied is one which is more than prima facie case as
exercised at the time of framing of charge, but short of satisfaction
to an extent that the evidence, if goes unrebutted, would lead to
conviction. In the absence of such satisfaction, the Court should
refrain from exercising power under section 319 CrPC, 1973. In
section 319 CrPC, 1973 the purpose of providing if “it appears from
the evidence that any person not being the accused has committed
any offence” is clear from the words “for which such person could
be tried together with the accused”. The words used are not “for
which such person could be convicted”. There is, therefore, no
scope for the Court acting under section 319 CrPC, 1973 to form
any opinion as to the guilt of the accused.”

The Constitution Bench has given a caution that power under Section 319
Cr.P.C., 1973 is a discretionary and extraordinary power, which should be exercised
sparingly and only in those cases where the circumstances of the case so warrant. The
crucial test, which has been laid down as noted above is “the test that has to be
applied is one which is more than prima faciecase as exercised at the time of framing
of charge, but short of satisfaction to an extent that the evidence, if goes unrebutted,
would lead to conviction.”

119. CRIMINAL PROCEDURE CODE, 1973 — Section 397

(i)

Revision petition — Necessary party — Held, in every criminal revision,
the party/complainant on whose application the impu gned order was
passed, is a necessary party along with State — Suc  h party/complainant
should also be impleaded as respondent in the revis ion petition.

(if) Jurisdiction of revisional Court, extent of - Explained —High Court
passed an order directing the Sessions Judge to “co nsider and allow”
the bail application of accused persons — Held, suc h a direction
amounts to usurping the powers and interfering in t he discretionary
power of the subordinate Courts — Such order is not legal.
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Madan Mohan v. State of Rajasthan and another

Judgment dated 14.12.2017 passed by the Supreme Co urt in Criminal Appeal

No. 2178 of 2017, reported in 2018 (2) Crimes 154 ( SC)

Relevant extracts from the judgment:

In our considered opinion, the Single Judge seemed to have passed the impugned
order without application of judicial mind inasmuch as he committed two glaring errors
while passing the order. First, he failed to see that the complainant at whose instance
the Sessions Judge had passed the order and had allowed his application under
Section 193 of the Code was a necessary party to the criminal revision along with the
State. Therefore, he should have been impleaded as respondent along with the State
in the revision. In other words, the Complainant also had a right of hearing in the
Revision because the order impugned in the Revision was passed by the Session
Judge on his application. This aspect of the case was, however, not noticed by the
Single Judge.

X X X

Second and more importantly was that the Single Judge grossly erred in giving
direction to the Sessions Judge to consider the bail application of respondent Nos. 2
and 3 and “allow” it on the “same day”.

In our considered opinion, the High Court had no jurisdiction to direct the
Sessions Judge to “allow” the application for grant of bail. Indeed, once such direction
had been issued by the High Court then what was left for the Sessions Judge to decide
except to follow the directions of the High Court and grant bail to respondent Nos. 2
and 3. In other words, in compliance to the mandatory directions issued by the High
Court, the Sessions Judge had no jurisdiction to reject the bail application but to allow
it.

No superior Court in hierarchical jurisdiction can issue such direction/mandamus
to any subordinate Court commanding them to pass a particular order on any
application filed by any party. The judicial independence of every Court in passing the
orders in cases is well settled. It cannot be interfered with by any Court including
superior Court.

When an order is passed, it can be questioned by the aggrieved party in
appeal or revision, as the case may be, to the superior Court. It is then for the



Appellate/Revisionery Court to decide as to what orders need to be passed in exercise
of its Appellate/Revisionery jurisdiction. Even while remanding the case to the
subordinate Court, the Superior Court cannot issue a direction to the subordinate
Court to either “allow” the case or “reject” it. If any such directions are issued, it would
amount to usurping the powers of that Court and would amount to interfering in the
discretionary powers of the subordinate Court. Such order is, therefore, not legally
sustainable.

It is the sole discretion of the Sessions Judge to find out while hearing the bail
application as to whether any case on facts is made out for grant of bail by the
accused or not. If made out then to grant the bail and if not made out, to reject the
bail. In either case, i.e., to grant or reject, the Sessions Judge has to apply his
independent judicial mind and accordingly pass appropriate reasoned order keeping in
view the facts involved in the case and the legal principles applicable for
grant/rejection of the bail. In this case, the Single Judge failed to keep in his mind this
legal principle.

It is for this reason, in our view, such directions were wholly uncalled for and
should not have been given. This Court cannot countenance issuing of such direction
by the High Court.

In our view, at best, the High Court could have made an observation to the effect
that the respondent Nos. 2 and 3 (accused persons) are at liberty to approach the
Sessions Judge for grant of bail and, if any application is filed, it would be decided by
the Sessions Judge on its merits and in accordance with law expeditiously but not
beyond it.

120. CRIMINAL PROCEDURE CODE, 1973 — Section 437(6)

Bail under Section 437(6) Cr.P.C. — Nature explain ed - Factors to be
considered delineated — Held, there needs to be som ething more serious
reasons for denying bail under Section 437(6) than mere grounds on which
the bail may be refused under Section 437(1).
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Ishwar Prasad v. State of Madhya Pradesh
Judgment dated 03.02.2017 passed by the High Court of Madhya Pradesh in
M.Cr.C. No. 562 of 2017, reported in ILR 2017 MP 17 56
Relevant extracts from the judgment:
The legislature has given no indication as to the reasons which might be germane
for declining the bail to accused under Section 437(6) of the Cr.P.C;



however, as has been noted above, collective judicial wisdom over the years, seek to

provide guidelines for exercise of discretion to the Magistrate. Various judicial

pronouncements have recognized certain principle which may govern the exercise of
discretion by the Magistrate under Section 437(6) of the Cr.P.C.

(1) Gravity of offence, quantum of punishment and manner in which the accused was
involved in committing offence.

(2) Large number of witnesses that are necessary to be examined on behalf of the
prosecution and quantum of prosecution evidence to be placed before the
Magistrate.

(3) Delay in progress of trial attributable to the accused.

(4) Where the accused or a co-accused had been absconding at any stage during the
course of inquiry, investigation or trial.

(5) Likelihood of jumping bail having regard to the facts and circumstances of the
case.

(6) Overall impact of the offence and release of the person accused of such offence
on the society.

(7) Likelihood of tempering with the evidence by the accused in case of his release
on bail.

Aforesaid list of course is enumerative and not exhaustive, as there may be other
relevant factors in a case which may have a bearing on the exercise of discretion by
the Magistrate.

The presence of all or any of the aforesaid factors may influence the Court in
declining to release the accused on bail. Reasons for refusing bail under Section
437(1) of the Code of Criminal Procedure and 437(6) of the Code of Criminal
Procedure may sometimes be overlapping. It is obvious that there needs to be
something more for denying bail under sub-section (6) than mere grounds on which the
bail may be refused under Section (1), for the simple reason that the accused would
be in jail after 2 months from the first date of evidence only where the grounds for
refusing bail under Section 437(1) are in existence. If same reasons are cited against
for denying bail under Section 437(6), it would render the provision under sub-Section
(6) of Section 437 otiose. However, broadly speaking it may be observed that mere
probability, without any reasonable basis, that the accused would abscond if released
on bail or accused had prayed for adjournment once or twice, should not be cited as
reasons for denying bail to the accused.

121. CRIMINAL TRIAL:

Adverse remarks in Judgment against Investigating Officer that he
did not conduct enquiry fairly — Before passing suc h remarks,
opportunity of hearing not afforded to him - Held, Judge has

unrestricted right to express his views in any matt er — Nevertheless



there is a corresponding duty in a judge not to ma ke unmerited and

undeserving remarks affecting character and reputat ion especially in case of
witnesses or the parties who are not before him unl ess it is absolutely
necessary for just and proper decision of the case and that too after
affording an opportunity of explaining or defending , to that witness or the
party.
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Gappu Lal Pal v. Director General of Police

Order dated 09.03.2018 passed by the High Court of Madhya Pradesh in

M.Cr.C. No. 26039 of 2017, (unreported)

Relevant extracts from the order:

In the case of The State of U.P. v. Mohammad Naim, AIR 1964 SC 7GBe Apex
Court has held that, “We think that the High Court of Bombay is correct and the High
Court can in the exercise of its inherent jurisdiction expunge remarks made by it or by
a lower Court if it be necessary to do so to prevent abuse of the process of the Court
or otherwise to secure the ends of justice; the jurisdiction is however of an exceptional
nature and has to be exercised in exceptional cases only.

Their Lordships have also laid down the test in considering the expunction of
disparaging remarks made against persons or authorities whose conduct comes for
consideration before the Court of law to be decided by them by summing up asunder:-
(a) whether the party whose conduct is in question before the Court has an

opportunity of explaining or defending himself.

(b) whether there is evidence on record bearing on that conduct justifying the
remarks; and

(c) whether it is necessary for the decision of the case as an integral part thereof, to
animadvert on that conduct. It has also been recognized that judicial
pronouncement must be judicial in nature, and should not normally depart from
sobriety, moderation and reserve.



The Supreme Court in the case Dr. Raghubir Saran v. State of Bihar, AIR 1964 SC
1, has held that, the High Court has inherent power to expunge objectionable remarks
in judgment and order of the subordinate Court against stranger, after it has become
final and culled out the principles as under:-

From the aforesaid discussion the following principles emerge:

1. A judgment of a criminal Court is final; it can be set aside or modified only in the
manner prescribed by law.

2. Every Judge, whatever may be his rank in the hierarchy, must have an
unrestricted right to express his views in any manner before him without fear or
favour.

3. There is a correlative and self-imposed duty in a Judge not to make irrelevant
remarks or observations without any foundation, especially in the case of
witnesses or parties not before him, affecting their character or reputation.

4. An appellate Court has jurisdiction judicially to correct such remarks, but it do so
only in exceptional cases where such remarks would cause irrevocable harm to
witness or a party not before it.

In the case of A.M. Mathur v. Pramod Kumar Gupta, (1990) 2 SCC 53the Supreme
Court has emphasized the need for judicial restraint and held that judicial restraint and
discipline are necessary to the orderly administration of justice and observed as
under:-

Judicial restraint and discipline are necessary to the orderly administration of
justice as they are to the effectiveness of the army. The duty of restraint, this humility
of function should be constant theme of our Judges. This quality in decision making is
as much necessary for Judges to command respect as to protect the independence of
the judiciary. Judicial restraint in this regard might better be called judicial respect,
that is, respect by the judiciary. Respect to those who come before the Court as well
to other co-ordinate branches of the State, the executive and the legislature. There
must be mutual respect. When these qualities fail or when litigants and public believe
that the Judge has failed to these qualities, it will be neither good for the Judge nor for
the judicial process.

A conspectus of the judgment mentioned hereinabove would show that though
Judge has unrestricted right to express his views in any matter before him but there is
corresponding duty in a Judge not to make unmerited and undeserving remarks
specially in case of witnesses or the parties who are not before him affecting their
character and reputation, unless it is absolutely necessary for just and proper decision
of the case and that too after affording an opportunity of explaining or defending that
witness or the party as the case may be. Judicial decisions must be judicial in nature
and it must show judicial respect to the litigant/party, witnesses who come before the
Court for their cause.

The petitioner as an investigation officer had investigated the offence in question
and filed the charge-sheet against the accused persons. The accused



persons were tried for the offences and eventually acquitted for the prosecution
witnesses did not support the same. The learned Magistrate has given the finding and
the adverse remarks that the petitioner had not conducted the enquiry fairly.
Therefore, relying on this statement, the police had instituted a departmental enquiry
against the petitioner.

The tests laid down in the case of Mohammad Naim (supra), if applied in the
present case, would appear that the petitioner did not have an opportunity to reply the
said circumstances wherein, opportunity could not be given to the petitioner to explain
the circumstances by the learned JMFC. As it is not the case of the State that
petitioner was afforded an opportunity to explain those circumstances, therefore, the
adverse remarks were neither necessary nor justifiable. In the test mentioned above,
the adverse remarks at Para 15 made by the learned JMFC is, therefore, uncalled for.
As such retention of those remarks would cause legal enquiry to the petitioner as he
has been proposed to face a departmental enquiry on one hand and on the other hand,
the remarks will affect his career.

122. DRUGS AND COSMETICS ACT, 1940 — Sections 18, 2 7 and 28
EVIDENCE ACT, 1872 — Section 62

(i) Essentials for conviction for sale of drug with out license — Under
Section 18 (c) of the Act, stocking or storing of d rugs for sale cannot be
done without a licence — Hence, before a person is convicted under
Section 18 (c¢) read with Section 27 (b)(ii) of the Act, prosecution must
establish that drugs are stocked or stored for sale without licence.

(i) Admission of carbon copy — Under section 62 of the Evidence Act,
carbon copies can be taken into consideration as pr imary evidence.
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State Represented by the Drugs Inspector v. Manimar an
Judgment dated 30.11.2018 passed by the Supreme Co urt in Criminal Appeal
No. 1493 of 2018, reported in AIR 2019 SC 655



Relevant extracts from the judgment:

Under section 18(c) of the Drugs and Cosmetics Act, licence is required for sale
of any drug. Under Section 18(c) of the Act, stocking or storing of drugs for sale
cannot be done without a licence. Respondent is charged for having stored drugs for
sale without licence. Before a person is convicted under Section 18(c) read with
Section 27(b)(ii) of the Act, the prosecution must establish that the drugs are stocked
or stored for sale without licence.

On the date of inspection i.e. on 17.12.2008, when N. Banumathi, Drugs Inspector
(PW-1) inspected the respondent’s shop, he did not have any licence. He only stated
that he was not aware that he has to obtain the licence. When the respondent has
stocked the drugs and was selling the same without licence, there was violation of
Section 18(c) of the Act which is punishable under Section 27(b)(ii) of the Act. The
Drugs and Cosmetics Act, 1940 is a social statute which provides for checks and
balances so that drugs are sold strictly only by the licence-holder or that the
adulterated drugs are not sold. From the evidence of PW-1 and from the admission of
the respondent in Exs. P-4 and P-7, the prosecution has established that the
respondent did not have licence for sale of the drugs.

Learned counsel for the respondent has submitted that Exs.P-4 and P-7, that is, the statements
of respondent were only carbon copies and that admission of such carbon copies raises serious
doubt about the prosecution case. As pointed out by the trial Court as well as by the first appellate
Court, under section 62 of the Indian Evidence Act, carbon copies can be taken into consideration as
primary evidence and we find no infirmity in admitting carbon copies of those documents.

*123. ELECTRICITY ACT, 2003 — Sections 126 and 135

Distinction between ‘'unauthorised use of electrici ty u/S 126' and 'theft of
electricity u/S 135' — Section 126 deals with asses sment of electricity
charges payable by consumer for unauthorised use of electricity whereas
Section 135 deals with cases of theft of electricit y — Both Sections 126 and
135 are independent and provide different kinds of liability and
consequences — Section 126 involves monetary liabil ity whereas Section 135
involves criminal liability.
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124.

Maharashtra State Electricity Distribution Company Ltd. v. Appellate
Authority and another

Judgment dated 15.02.2018 passed by the Supreme Co urt in Civil Appeal No.
3370 of 2007, reported in 2018 (4) MPLJ 515

EVIDENCE ACT, 1872 — Sections 3 and 32

()
(ii)

Whether a related witness can be said to be an ‘interested’ witness
merely by virtue of being a relative of the victim? Held, No.

Interested witness and related witness; distin ction between - A
witness may be called “interested” only when he or she derives some
benefit from the result of a litigation — In the co ntext of a criminal case,
it would mean that the witness has a direct or indi rect interest in seeing

the accused punished due to prior enmity or other r easons, and thus
has a motive to falsely implicate the accused — A w itness who is a
natural one and is the only possible eye witness in the circumstances of
a case, cannot be said to be “interested”.

(iii) Appreciation of evidence — Evidence of relate d witness — Court may not

treat his or her testimony as inherently tainted, a nd needs to ensure
only that the evidence is inherently reliable, prob able, cogent and
consistent — The evidence cannot be ignored or thro wn out solely
because it comes from the mouth of a person who is closely related to
the victim.

(iv) Whether dying declaration can form the basis o  f conviction? Held, Yes — Dying

(i)

(i)

(iii)

declaration if found reliable and not an attempt by deceased to cover truth or to
falsely implicate accused, can be safely relied upo n and can form basis of
conviction.

, 1872 - 30 32
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Laltu Ghosh v. State of West Bengal

Judgment dated 19.02.2019 passed by the Supreme Co urt in Criminal Appeal

No. 312 of 2010, reported in AIR 2019 SC 1058
Relevant extracts from the judgment:

As regards the contention that the eye-witnesses are close relatives of the
deceased, it is by now well-settled that a related witness cannot be said to be an
‘interested’ witness merely by virtue of being a relative of the victim. This Court has
elucidated the difference between ‘interested’ and ‘related’ witnesses in a plethora of
cases, stating that a witness may be called interested only when he or she derives
some benefit from the result of a litigation, which in the context of a criminal case
would mean that the witness has a direct or indirect interest in seeing the accused
punished due to prior enmity or other reasons, and thus has a motive to falsely
implicate the accused [for instance, see State of Rajasthan v. Kalki, (1981) 2 SCC 752;
Amit v. State of Uttar Pradesh, (2012) 4 SCC 10&nhd Gangabhavani v. Rayapati Venkat
Reddy, (2013) 15 SCC 298Recently, this difference was reiterated in Ganapathi v. State
of Tamil Nadu, (2018) 5 SCC 5449n the following terms, by referring to the three-Judge
bench decision in State of Rajasthan v. Kalki, (1981) 2 SCC 752:

“14. “Related” is not equivalent to “interested”. A withess may be
called “interested” only when he or she derives some benefit from
the result of a litigation; in the decree in a civil case, or in seeing an
accused person punished. A witness who is a natural one and is the
only possible eye witness in the circumstances of a case cannot be
said to be “interested”...”

In criminal cases, it is often the case that the offence is witnessed by a close
relative of the victim, whose presence on the scene of the offence would be natural.
The evidence of such a witness cannot automatically be discarded by labelling the
witness as interested. Indeed, one of the earliest statements with respect to interested
witnesses in criminal cases was made by this Court in Dalip Singh v. State of Punjab,
1954 SCR 145wherein this Court observed:



“26. A witness is normally to be considered independent unless he
or she springs from sources which are likely to be tainted and that
usually means unless the witness has cause, such as enmity
against the accused, to wish to implicate him falsely. Ordinarily, a
close relative would be the last to screen the real culprit and falsely
implicate an innocent person...”

In case of a related witness, the Court may not treat his or her testimony as
inherently tainted, and needs to ensure only that the evidence is inherently reliable,
probable, cogent and consistent. We may refer to the observations of this Court in
Jayabalan v. Union Territory of Pondicherry, (2010) SCC 199

“23. We are of the considered view that in cases where the Court is
called upon to deal with the evidence of the interested witnhesses,
the approach of the Court while appreciating the evidence of such
witnesses must not be pedantic. The Court must be cautious in
appreciating and accepting the evidence given by the interested
witnesses but the Court must not be suspicious of such evidence.
The primary endeavour of the Court must be to look for consistency.
The evidence of a witness cannot be ignored or thrown out solely
because it comes from the mouth of a person who is closely related
to the victim.”
In the instant matter, as already discussed above, we find the testimony of the

eye-witnesses to be consistent and reliable, and therefore reject the contention of the
appellants that the testimony of the eye-withesses must be disbelieved because they
are close relatives of the deceased and hence interested witnesses.

It cannot be laid down as an absolute rule of law that a dying declaration cannot
form the sole basis of conviction unless it is corroborated by other evidence. A dying
declaration, if found reliable, and if it is not an attempt by the deceased to cover the
truth or to falsely implicate the accused, can be safely relied upon by the Courts and
can form the basis of conviction. More so, where the version given by the deceased
as the dying declaration is supported and corroborated by other prosecution evidence,
there is no reason for the Courts to doubt the truthfulness of such dying declaration.
The doctor PW-18, who recorded the statement of the deceased which was ultimately
treated as his dying declaration, has fully supported the case of the prosecution by
deposing about recording the dying declaration. He also deposed that the victim
was in a fit state of mind while making the said declaration. We also do not find
any material to show that the victim was tutored or prompted by anybody so as to
create suspicion in the mind of the Court. Moreover, in this case the evidence of
the eyewitnesses, which is fully reliable, is corroborated by the dying
declaration in all material particulars. The High Court, on reappreciation of the entire



evidence before it, has come to an independent and just conclusion by setting aside
the judgment of acquittal passed by the Trial Court. The High Court has found that
there are substantial and compelling reasons to differ from the finding of acquittal
recorded by the Trial Court. The High Court having found that the view taken by the
Trial Court was not plausible in view of the facts and circumstances of the case, has

on independent evaluation and by assigning

reasons set aside the judgment of

acquittal passed by the Trial Court.

*125. EVIDENCE ACT, 1872 — Section 32

(i)

(ii)

(i)

cause of death comes in
use of his death or

Dying Declaration, relevancy of — Case in which
guestion, dying declaration of such person as to ca

circumstances which resulted in his death is releva nt — Dying
declaration is an exception to rule against hearsay evidence.

Genuineness of dying declaration — Two dying d eclarations — One
recorded by Special Executive Magistrate after obta ining fitness
certificate and due permission from the Doctor — An other dying
declaration recorded by Constable — Dying declarati on cannot be

Statements in both
secution witnesses
is immaterial to

disbelieved on ground that it was recorded twice —
dying declarations were consistent — Turning of pro
hostile and minor discrepancies in prosecution case
disbelieve dying declaration.

, 1872 - 32
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Madan @ Madhu Patekar v. The State of Maharashtra
Judgment dated 06.02.2018 passed by the Supreme Co
No. 1025 of 2011, reported in 2019 (1) ANJ (SC) 109

urt in Criminal Appeal



*126. EXCISE ACT, 1915 (M.P.) — Sections 34 (2), 44 and 61
Cognizance of offence — F.I.R. registered for brea ch of condition of permit —
Held, according to provision of Section 61 of the A ct of 1915, Magistrate

shall take cognizance of such an offence only upon complaint filed by

Collector or Excise Officer not below the rank of D istrict Excise Officer.

%6 7 , 1915 ( 34 (2), 44 61
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Dinesh v. State of M.P.
Order dated 15.03.2017 passed by the High Court of Madhya Pradesh (Indore
Bench) in M.Cr.C. No. 13134 of 2016, reported in IL R (2017) MP 1544

127.HINDU SUCCESSION ACT, 1956 — Section 30

Whether a coparcener can dispose of his undivided share in Mitakshara joint
family property by Will or any testamentary disposi tion? Held, Yes.
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Radhamma v. H.N. Muddukrishna

Judgment dated 23.01.2019 passed by the Supreme Co urt in Civil Appeal

No0.7092 of 2010, reported in AIR 2019 SC 643
Relevant extracts from the judgment:

It is true that prior to coming into force of the Hindu Succession Act, no
coparcener could dispose of whole or any portion of his undivided coparcenary interest
by Will but by virtue of Section 30 of the Act read with explanation, a coparcener
derives his right to dispose of his undivided share in Mitakshara joint family property
by Will or any testamentary disposition i.e. by virtue of law.

Section 30 of the Act permits the disposition by way of Will of a male Hindu
in a Mitakshara coparcenary property. The significant fact which may be noticed
is that while the legislature was aware of the strict rule against alienation by
way of gift, it only relaxed the rule in favour of disposition by way of a Will of a
male Hindu in a Mitakshara coparcenary property. Therefore, the law insofar as
it applies to joint family property governed by the Mitakshara school, prior to the



amendment of 2005, when a male Hindu dies after the commencement of the Hindu
Succession Act, 1956 leaving at the time of his death an interest in Mitakshara
coparcenary property, his interest in the property will devolve by survivorship upon the
surviving members of the coparcenary. An exception is contained in the explanation to
Section 30 of the Act making it clear that notwithstanding anything contained in the
Act, the interest of a male Hindu in Mitakshara coparcenary property can be disposed
of by him by Will or any other testamentary disposition.

128. INDIAN PENAL CODE, 1860 — Sections 34, 302 and 364
CRIMINAL PROCEDURE CODE, 1973 — Section 313

(i) Circumstantial evidence - 'Last seen theory' al ongwith other
circumstances were established by prosecution — It was theduty of the
accused to explain these circumstancesinhis examina tion — Accused
merely denied his involvement in the crime — Held, accused rightly
convicted.

(i) Whether death of one of the main co-accused sh  aring common intention
while committing crime would exonerate the other co -accused? Held, No

— In case of common intention of two accused person s, death of one is
of no significance so far as the prosecution of oth er is concerned.
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Murugan v. State of Tamil Nadu

Judgment dated 02.05.2018 passed by the Supreme Co urt in Criminal Appeal

No. 1498 of 2010, reported in 2018 (2) Crimes 333 ( SC)

Relevant extracts from the judgment:

That apart, in our opinion, it was necessary for the appellant to have explained
the aforementioned circumstances appearing against him in the proceedings under
Section 313 of the Code. The appellant, however, failed to explain any circumstances
and denied his involvement in the crime.



We find from the evidence eight circumstances appearing against the appellant.
These circumstances are: First motive was against the deceased due to his not
agreeing to the proposal of marriage of Kumar with his daughter; Second the appellant
and Kumar, both being the cousins, knew each other very well; Third, both went
together to the house of the deceased to invite him for a dinner at Kumar’'s house;
Fourth, all the three had dinner together at Kumar’'s house; Fifth, Murugan died
immediately after dinner; Sixth, Kumar gave his confessional statement; Seventh
recovery of weapon and cloths at the instance of Kumar; and Eighth, the dead body
was found lying near iron cot where Murugan (deceased) had last dinner with Kumar
and the appellant.

In our view, the aforementioned eight circumstances do constitute a chain of
events against the appellant and lead to draw a strong conclusion against the
appellant and Kumar for having committed the murder of Murugan.

In our view, it clearly establishes that both (Kumar and the appellant) had a
common intention to eliminate Murugan. In our view, there could be no other person
other than the appellant and Kumar, who committed the crime in question.

A theory of “accused last seen in the company of the deceased” is a strong
circumstance against the accused while appreciating the circumstantial evidence. In
such cases, unless the accused is able to explain properly the material circumstances appearing
against him, he can be held guilty for commission of offence for which he is charged. In this case, it
was rightly held by the two Courts below against the appellant and we find no good ground to disturb
this finding.

X X X

We are not impressed by the submission of the learned counsel for the appellant
when she argued that Kumar (main accused) having died without facing the trial, the
present appellant is entitled for a clean acquittal because nothing now survives
against the appellant after Kumar’'s death for appellant’s prosecution. We do not agree
with this submission.

In our view, death of Kumar was of no significance so far as the appellant’'s
prosecution is concerned. The reason being that this was a case of common intention
of the two accused persons to eliminate Murugan and the appellant was one of the
accused persons, who was found actively participating in the crime till last along with
the other accused, who died.

*129. INDIAN PENAL CODE, 1860 — Section 302
Murder — Plea of accused that deceased died in tra in accident — Postmortem
of deceased reveals that injuries were inflicted up on vital organs i.e. chest
and lung by sharp weapon which is homicidal in natu re — Accused had
animosity with deceased — Held, prosecution story i s duly supported by
prosecution evidence and injuries are sufficient to cause death of deceased
in ordinary course of nature to disbelieve defence of accused.
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Ajay Choudhari v. State of M.P.
Judgment dated 17.05.2018 passed by the High Court of Madhya Pradesh in
Criminal Appeal No. 1061 of 2008, reported in 2019 (1) ANJ (MP) 93

*130. INDIAN PENAL CODE, 1860 — Section 302

Whether an accused may be acquitted on the sole gr ound that the other co-
accused have been acquitted? Held, No — If there is clinching evidence on
record to establish the accused’s guilt and involve ment in the commission of
offence, the accused will not be eligible for benef it of doubt.
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Pappi @ Mehboob v. State of Rajasthan
Judgment dated 05.02.2019 passed by the Supreme Co urt in Criminal Appeal
No. 497 of 2009, reported in AIR 2019 SC 904

*131. INDIAN PENAL CODE, 1860 — Section 302

APPRECIATION OF EVIDENCE:

(i) Whether evidence can be rejected just because i tis partisan? Held, No.

(i) Whether facts of recovery can be disregarded m erely because it was not
made before independent witness? Held, No.

(iii) Evidence of police officials — There is no su ch legal proposition that the
evidence of police officials unless supported by in dependent witness is
unworthy of acceptance or the evidence of police of ficials can be
outrightly disregarded.
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Kripal Singh v. State of Rajasthan
Judgment dated 15.02.2019 passed by the Supreme Co urt in Criminal Appeal
No. 2100 of 2008, reported in AIR 2019 SC 947

132.INDIAN PENAL CODE, 1860 — Section 302
EVIDENCE ACT, 1872 — Section 32
APPRECIATION OF EVIDENCE:
(i) Dying declaration; evidentiary value of — Expl ained — Dying declaration
was recorded by Medical Officer treating the deceas ed — He endorsed
that deceased was in fit condition to give dying de claration — He duly

proved the dying declaration in Court — Police had made requisition for
recording dying declaration but before it could rea ch the treating
doctor, dying declaration was recorded by him — Dehati Nalishi/FIR was
recorded just before the dying declaration — Held, dying declaration is
acceptable and trustworthy.

(ii) Identification of accused in dying declaration — Complete address of
accused is not always mandatory in dying declaratio n — ldentification of
accused may be gathered from dying declaration and attending evidence

— Eye witnesses proved that initially a quarrel too k place between
accused Pappu and deceased Bhagirath — Thereafter a ccused went to
the spot alongwith his father Dayaram — Deceased st ated in his dying
declaration that he was assaulted by Pappu son of D ayaram Lahari —
Held, accused was identifiable by the description m entioned in dying
declaration.

(iii) Interpolation of date in FIR/ Dehati Nalishi; Effect of — Explained
— Dehati Nalishi was recorded at 11:50 p.m. on 19/06/1996 and
FIR was recorded on 20/06/1996 at around 00:20 a.m. - Dehati
Nalishi is fully supported by FIR — It is possible that date on



Dehati Nalishi could have been mentioned by mistake — Entire Dehati
Nalishi could not be discarded on the ground that this mis take is
corrected by interpolating the date.
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Pappu @ Chandra Prakash v. State of Madhya Pradesh

Judgment dated 23.05.2017 passed by the High Court of Madhya Pradesh
(Gwalior Bench) in Criminal Appeal No. 167 of 2002, reported in ILR 2017 MP
1724



Relevant extracts from the judgment:

The FIR/Dehati Nalishi Ex.P10 was lodged by the deceased Bhagirath himself and
it is duly proved by ASI RA Tiwari (PW11). ASI RA Tiwari (PW11) has stated that he
went to the hospital and recorded a Dehati Nalishi Ex.P10. He also gave a requisition
to the concerned doctor for recording of Dying Declaration and that application was
Ex.D4. In the mean time, the Dying Declaration Ex.P5 was recorded by Dr.Vishwajit
Jalaj (PW10). He proved the Dying Declaration Ex.P5. The Dying Declaration was
recorded in question-answer form and Dr. Vishwajit Jalaj (PW10) has clearly opined at
closure of the Dying Declaration that the deceased Bhagirath was in a fit condition to
give Dying Declaration. In that Dying Declaration, the deceased Bhagirath has stated
that the injuries were caused by the appellant Pappu alias Chandra Prakash, son of
Dayaram Lahari.

The learned Senior Advocate for the appellant has relied upon the judgment
passed by the Division Bench of this Court in the case of Sitaram v. State of MP, 2010
(1 MPWN 9, in which it is held that Dying Declaration should be proved by
admissible evidence. If Dying Declaration Ex.P5 recorded by Dr. Vishwajit Jalaj
(PW10) is considered, then before the trial Court, Dr. Vishwajit Jalaj had to give the
complete description of Dying Declaration and according to the judgment passed by
the Division Bench of this Court in the case of Sitaram (supra), the Dying Declaration
is properly proved. The learned Senior Advocate for the appellant has also submitted
that the deceased Bhagirath sustained many injuries and that he was not in a position
to give any statement, therefore, the Dying Declaration Ex.P5 was not the actual Dying
Declaration of the deceased. In this connection, the judgment passed by the Apex
Court in the case of Smt. Laxmi v. Om Prakash and others, AIR 2001 SCr{)C2383, was
referred, in which it is mentioned that before accepting the Dying Declaration the Court
should satisfy that the deceased was in a fit state of mind and capable to make the
statement when he gave a Dying Declaration and the same was recorded. In the
present case, Dr. Vishwajit Jalaj (PW10) has categorically stated that the deceased
Bhagirath was in a fit condition to give his statement and he gave answers to the
guestions asked by Dr. Vishwajit Jalaj. When a doctor confirms about the mental state
of the deceased at the time of recording of Dying Declaration then it cannot be
accepted that the deceased Bhagirath was not in a condition so that he could not give
Dying Declaration. The Dying Declaration Ex.P5 as recorded by Dr. Vishwajit Jalaj is
acceptable.

X X X

The learned Senior Advocate for the appellant has also submitted that a
complete address of the appellant was not given in Dying Declaration Ex.P5
and, therefore, it cannot be accepted to connect the appellant with the crime. In
this connection, the judgment passed by the Apex Court in the case of Gopal
Singh and another v. State of MP and another, AIR9I2 SC 1557,is referred, in
which it is held that in Dying Declaration if names and addresses of the accused
persons are omitted then such Dying Declaration cannot be used against the
accused persons. However, in the present case, the various witnesses have



stated that initially a quarrel took place between the deceased Bhagirath and the
appellant Pappu alias Chandra Prakash and thereafter, the appellant went to the spot
along-with his father Dayaram who had also participated in the assault and quarrel.
Therefore, if the deceased Bhagirath has stated that he was assaulted by Pappu son
of Dayaram Lahari then he gave a complete address and identification of the
appellant. It was for the appellant to prove that he had a brother who is known as
Pappu, son of Dayaram Lahari but the appellant could not prove any of his brothers
was called by name of Pappu. Hence, the appellant was identifiable by the description
given in the Dying Declaration Ex.P5. Hence, the law laid down in the case of Gopal
Singh (supra) is not acceptable in the present case. On the basis of the aforesaid
discussion, the Dying Declaration Ex.P5 proved by Dr. Vishwajit Jalaj (PW10) is
acceptable. The Dying Declaration is a substantive piece of evidence and the accused
can be convicted for the offence under Section 302 of IPC on the sole basis of Dying
Declaration. However, in the present case, there is availability of the eye-witnesses in
the case. Hence, the Dying Declaration can be used as a substantive piece of
evidence as well as for corroboration of eye-witnesses.
X X X

The evidence of eye-witnesses is duly corroborated by the Dehati Nalishi Ex.P10
recorded by ASI RA Tiwari (PW11). Though it is pointed out by learned Senior
Advocate for the appellant that there was interpolation in the date of the Dehati Nalishi
Ex.P10 but since the Dehati Nalishi was taken soon before 12 O’clock in the night and
it was possible that ASI RA Tiwari (PW11) would have mentioned the date 20/06/1996
by mistake with the apprehension that Dehati Nalishi was recorded after 12 O’clock
and thereafter, if he corrected his mistake, then by such correction the entire Dehati
Nalishi cannot be discarded. Dehati Nalishi is duly supported by the FIR Ex.P11 which
was recorded on 20/06/1996 at about 00:10 am i.e. within 20 minutes of recording of
Dehati Nalishi. Hence, it cannot be said that ASI RA Tiwari had recorded Dehati
Nalishi after the death of the deceased Bhagirath or that it was an ante-timed
document.

133.INDIAN PENAL CODE, 1860 — Section 307
Attempt to murder — Proof of grievous or life-thre atening hurt not a sine qua
non for the offence punishable under Section 307 — Int  ention of the accused
is important which can be ascertained from the actu al injury and

surrounding circumstances including nature of weapo n used and severity of
blows inflicted.
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State of Madhya Pradesh v. Kanha @ Omprakash

Judgment dated 04.02.2019 passed by the Supreme Co urt in Criminal Appeal

No. 1589 of 2018, reported in AIR 2019 SC 713
Relevant extracts from the judgment:

The first part of Section 307 refers to “an act with such intention or knowledge,
and under such circumstances that, if he by that act caused death, he would be guilty
of murder”. The second part of Section 307, which carries a heavier punishment, refers
to 'hurt' caused in pursuance of such an 'act'.

Several judgments of this Court have interpreted Section 307 of the Penal Code.
In State of Maharashtra v. Balram Bama Patil, (1983) CC 28,this Court held that it is
not necessary that a bodily injury sufficient under normal circumstances to cause
death should have been inflicted:

“9...To justify a conviction under this Section it is not essential that
bodily injury capable of causing death should have been inflicted.
Although the nature of injury actually caused may often give
considerable assistance in coming to a finding as to the intention of
the accused, such intention may also be deduced from other
circumstances, and may even, in some cases, be ascertained
without any reference at all to actual wounds. The section makes a
distinction between an act of the accused and its result, if any.
Such an act may not be attended by any result so far as the person
assaulted is concerned, but still there may be cases in which the
culprit would be liable under this section. It is not necessary that
the injury actually caused to the victim of the assault should be
sufficient under ordinary circumstances to cause the death of the
person assaulted. What the Court has to see is whether the act,
irrespective of its result, was done with the intention or knowledge
and under circumstances mentioned in this section. An attempt in
order to be criminal need not be the penultimate act. It is sufficient
in law, if there is present an intent coupled with some overt act in
execution thereof.”

(Emphasis supplied)

This position in law was followed by subsequent benches of this Court. In State of
M.P. v. Saleem, (2005) 5 SCC 55this Court held thus:

“13. It is sufficient to justify a conviction under Section 307 if there is
present an intent coupled with some overt act in execution thereof. It is
not essential that bodily injury capable of causing death should have
been inflicted. The Section makes a distinction between the act of the
accused and its result, if any. The Court has to see whether the act,



irrespective of its result, was done with the intention or knowledge
and under circumstances mentioned in the Section. Therefore, an
accused charged under Section 307 IPC cannot be acquitted merely
because the injuries inflicted on the victim were in the nature of a
simple hurt.”

(Emphasis supplied)

In Jage Ram v. State of Haryana, (2015) 11 SCC 3€tis Court held that to establish
the commission of an offence under Section 307, it is not essential that a fatal injury
capable of causing death should have been inflicted:

“12. For the purpose of conviction under Section 307 IPC, the
prosecution has to establish (i) the intention to commit murder; and
(ii) the act done by the accused. The burden is on the prosecution
that the accused had attempted to commit the murder of the
prosecution witness. Whether the accused person intended to
commit murder of another person would depend upon the facts and
circumstances of each case. To justify a conviction under Section
307 IPC, it is not essential that fatal injury capable of causing death
should have been caused. Although the nature of injury actually
caused may be of assistance in coming to a finding as to the
intention of the accused, such intention may also be adduced from
other circumstances. The intention of the accused is to be gathered
from the circumstances like the nature of the weapon used, words
used by the accused at the time of the incident, motive of the
accused, parts of the body where the injury was caused and the
nature of injury and severity of the blows given, etc.”

The above judgments of this Court lead us to the conclusion that proof of
grievous or life-threatening hurt is not a sine qua norfor the offence under Section 307
of the Penal Code. The intention of the accused can be ascertained from the actual
injury, if any, as well as from surrounding circumstances. Among other things, the
nature of the weapon used and the severity of the blows inflicted can be considered to
infer intent.

134.INDIAN PENAL CODE, 1860 — Section 354
EVIDENCE ACT, 1872 — Section 134
APPRECIATION OF EVIDENCE:

(i) Sexual offences, appreciation of evidence - Su ch offences are
committed in lonely places — Therefore, sole testim ony of prosecutrix is
sufficient to prove the offence, if it seems to be reliable — She stands on

higher pedestal than an injured witness does.



(i) Sexual offences — Delay in FIR, effect of — Ex plained — Held, delay is not
fatal, if satisfactorily explained.
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Shiv Kumar Kushwah v. State of Madhya Pradesh

Judgment dated 03.05.2017 passed by the High Court of Madhya Pradesh in

Criminal Revision No. 263 of 2008, reported in ILR 2017 MP 1750
Relevant extracts from the judgment:

Generally in such types of offences, sole testimony of prosecutrix can be relied
on, because accused would have committed the offence in lonely places, when he
found the prosecutrix alone at her house. Therefore, it cannot be expected that in
every case independent witness will be available. In case of Virendra Singh v. State of
UP, AIR 2017 SC 869,the Apex Court has held that independent witness is not
necessary in every case — non examination is not fatal. As per Section 134 of
Evidence Act, no number of witness is prescribed to prove the offence. It is settled
principle of law that not quantity but quality of evidence is evaluated. Therefore, sole
witness can prove the commission of offence. In the instant case, the testimony of the
prosecutrix itself seems reliable. In the case of State of Himachal Pradesh v. Sanjay
Kumar @ Sunny, AIR 2017 SC 845he Hon’ble Supreme Court has held that :

“It is well settled that the testimony of a victim in cases of sexual
offences is vital and unless there are compelling reasons which
necessitate looking for corroboration of a statement, the Courts
should find no difficulty to act on the testimony of the victim of a
sexual assault alone to convict the accused. No doubt, her
testimony has to inspire confidence. Seeking corroboration to a
statement before relying upon the same as a rule, in such cases,
would literally amount to adding insult to injury. Her evidence can
be acted upon without corroboration. She stands at a higher
pedestal than an injured witness does.”

X X X



Learned counsel for the appellant has contended that the First Information Report

(Ex.P-1) has been lodged after two days without any explanation, hence, it creates
reasonable doubt in favour of the appellant. But with this regard no suggestion has
been given to the prosecutrix and her husband (PW-2)/Dhaniram. In FIR (Ex.P/1), it is
narrated that at the time of incident husband of the prosecutrix was out of station,
hence FIR was lodged after two days. In case of Karnel Singh v. State of MP, AIR 1995
SC 2472,Hon’ble Supreme Court has held that :

“In India women are slow and hesitant to complain of such assaults and if the
prosecutrix happens to be a married person she will not do anything without
informing her husband. Merely because the complaint was lodged less than
promptly does not raise the inference that the complaint was false. The
reluctance to go to the police is because of society’s attitude towards such
women; it casts doubt and shame upon her rather than comfort and
sympathise with her. Therefore, delay in lodging complaints in such cases
does not necessarily indicate that her version is false.”
Likewise in the case of State of Punjab v. Gurmeet Singh and others, AIR9® SC

1392 and State of Himachal Pradesh v. Sanjay Kumar @ SunMR 2017 SC 845Hon’ble
Supreme Court has held that :

“The Courts cannot over-look the fact that in sexual offences delay
in the lodging of the FIR can be due to variety of reasons
particularly the reluctance of the prosecutrix or her family members
to go to the police and complain about the incident which concerns
the reputation of the prosecutrix and the honour of her family. It is
only after giving it a cool thought that a complaint of sexual offence
is generally lodged.”
Therefore, the delay in filing of FIR is not fatal to prosecution. In the present case, the reason

for delay in filing the FIR has been satisfactorily explained. Therefore, the contention of the learned
counsel for the appellant is not acceptable.

135.INDIAN PENAL CODE, 1860 — Section 396

EVIDENCE ACT, 1872 — Sections 3, 9 and 27

CRIMINAL TRIAL:

(i) Dacoity with murder, proof of — Factors enumera ted.

(i) Confessional statement of accused — Evidentiar y value under Section 27
Evidence Act explained.

(iii) Failure to hold Test ldentification Parade du ring investigation
and non-identification of accused by prosecution wi tnesses;
effect of — Explained. ( Kanta Prashad v Delhi Administration, 1958



Cri.L.J 698 and Vaikuntam Chandrappa and Ors v. State of Andhra &tesh, AIR
1960 SC 1340relied on)
(iv) Failure to establish motive of the accused, ef fect of — Explained.
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Raju Manjhi v. State of Bihar

Judgment dated 02.08.2018 passed by the Supreme Co urt in Criminal Appeal

No. 1333 of 2009, reported in AIR 2018 SC 3592
Relevant extracts from the judgment:

First and foremost, considering the primary contention advanced on behalf of the
appellant that there was no instance of alleged dacoity on the time and place of
occurrence wherein the accused was a party, we find from the deposition of Reena
Devi (PW1), daughter-in-law of the informant that on the intervening night of 11" and
12" January, 1999 on hearing some disturbance, she woke up and found the
assailants armed with sticks, looting articles in the house. When she tried to resist,
they assaulted her and took away her ornaments including golden bangle and a chain
and also tried to snatch her child. A brief case of her husband Neeraj Kumar (PW2)
containing clothes and cash of 5,200/- has also been stolen. Altogether the worth
of stolen property would be 25,000/-. In that commotion, hearing her hue and cry
her father-in-law—PW3 (informant) and mother-in-law came there who objected the
assailants and they too were assaulted by the accused.

Corroborating the statement of PW1, PW2—Neeraj Kumar, stated that the
accused caused injuries to Kameshwar Singh due to which he fell down on the
ground and later on succumbed to the injuries in the hospital. The evidence of
PW3—informant also on the same lines as that of PWs 1 and 2. According to
Zamil Asghar—the Investigating Officer (PW10), on receiving information about
the occurrence of dacoity, the FIR (Ext.5) was registered and thereafter he
visited the place of occurrence and recorded the statement of the informant
and other inmates of the house and sent the injured to Piligrim Hospital, Gaya



for their treatment. Upon knowing that the alleged assailants were at Mohalla Balapar
where they were consuming wine, he proceeded to that place and then rushed to the
house of main accused Munna Manjhi and apprehended him at Samitee Bhawan. On
his confession about the commission of the offence and disclosure of the names of
other assailants, the |.0. raided the houses of other accused and apprehended them.
He categorically stated that the appellant herein has made confessional statement
which was prepared by him (Ext.7/1). He has also visited one orchard belonging to
Kamal Jain situated near Jag Jiwan College and from there he recovered two
bloodstained wooden pieces (sticks) under Exts. Il and Il1l/1 allegedly used in the
crime and also seized polythene wine bags under Exts. | to I/V, besides recovering
money from the possession of accused in the denomination of 100 x 3 and 50 x 4.
The evidence of other prosecution witnesses and also the confessional statements of
accused assailants and the recoveries made by the police substantiate the act of
dacoity took place at the house of the informant and the injuries sustained by the
inmates.

The other ground urged on behalf of the appellant is that the so called
confessional statement of the appellant has no evidentiary value under law for the reason that it
was extracted from the accused under duress by the police. It is true, no confession made by any
person while he was in the custody of police shall be proved against him. But, the Evidence Act
provides that even when an accused being in the custody of police makes a statement that reveals
some information leading to the recovery of incriminating material or discovery of any
fact concerning to the alleged offence, such statement can be proved against him. It is
worthwhile at this stage to have a look at Section 27 of the Evidence Act.

27. How much of information received from accuseday be proved.—
Provided that, when any fact is deposed to as disered in consequence
of information received from a person accused of yamffence, in the
custody of a police officer, so much of such infoation, whether it
amounts to a confession or not, as relates distilycto the fact thereby
discovered may be proved.

In the case on hand, before looking at the confessional statement made by the
accused—appellant in the light of Section 27 of the Evidence Act, may be taken into
fold for limited purposes. From the aforesaid statement of the appellant, it is clear that
he had explained the way in which the accused committed the crime and shared the
spoils. He disclosed the fact that Munna Manjhi was the Chief/Head of the team of
assailants and the crime was executed as per the plan made by him. It has also came
into light by his confession that the accused broke the doors of the house of informant
with the aid of heavy stones and assaulted the inmates with pieces of wood (sticks). He
categorically stated that he and Rampati Manjhi were guarding at the outside while
other accused were committing the theft. The recoveries of used polythene pouches of
wine, money, clothes, chains and bangle were all made at the disclosure by the accused



which corroborates his confessional statement and proves his guilt. Therefore, the
confessional statement of the appellant stands and satisfies the test of Section 27 of
the Evidence Act.

As regards the claim of appellant that non-identification of the accused by the
witness would not substantiate the prosecution case, admittedly no prosecution
witness has identified the accused—appellant which does not mean that the
prosecution case against the accused is on false footing. As a general
rule,identification tests do not constitute substantive evidence. The purpose of
identification test is only to help the investigating agency as to whether the
investigation into the offence is proceeding in a right direction or not. In our view non-
identification of the appellant by any prosecution witness would not vitiate the
prosecution case. It is evident from the confessional statement of the accused that at
the time of occurrence he and another accused Rampati Manjhi were guarding outside
the informant’s house while other accused were committing dacoity inside. We do not
think that there is any justification to the argument that as none of the prosecution
witnesses could be able to identify the appellant, he cannot be termed as accused. In
our view, such non-identification would not be fatal to the prosecution case in the
given facts and circumstances.

The identification parade belongs to the stage of investigation, and there is no
provision in the Code which obliges the investigating agency to hold or confers a right
upon the accused to claim, a test identification parade. They do not constitute
substantive evidence and these parades are essentially governed by Section 162 of the
Code. Failure to hold a test identification parade would not make inadmissible the evidence of
identification in Court. The weight to be attached to such identification should be a matter for the
Courts of fact. In appropriate cases it may accept the evidence of identification even without insisting
on corroboration [See: Kanta Prashad v. Delhi Administration, 1958 CriLJ 69&8nd Vaikuntam
Chandrappa and others v. State of Andhra PradesHRA1960 SC 134

Moving on to the other limb of argument advanced on behalf of the appellant that
the accused—appellant had no motive and the Courts below have failed to consider
the fact that the evidence on record is not sufficient to establish motive of the
accused. Undoubtedly, ‘motive’ plays significant role in a case based on circumstantial
evidence where the purpose would be to establish this important link in the chain of
circumstances in order to connect the accused with the crime. But, for the case on
hand, proving motive is not an important factor when abundant direct evidence is
available on record. The confessional statement of the appellant itself depicts the
motive of the team of accused in pursuit of which they committed the robbery at the
house of informant and the appellant being part of it.

It is also clear from the statement of the accused—appellant that the inmates of
the house suffered injuries at the hands of the accused party as they had beaten them
with the pieces of wood (sticks) and created terror among them. The recovery of
bloodstained sticks from the orchard of Kamal Jain and the FSL



report (Ext.X) proves the circumstance with no manner of doubt. Another facet of the
case as portrayed by the appellant in his defense is that the informant implicated the
appellant in the crime with the connivance of 1.0. due to old enmity. However, we do
not find any evidence or material on record in support of such claim made by the
appellant. On the other hand, not only by the recovery of 400/- from the house of
appellant his participation stands proved, but also with the other incriminating
evidence available on record.

136.INDIAN PENAL CODE, 1860 — Section 448

CRIMINAL PROCEDURE CODE, 1973 — Section 456

(i) Power to restore possession of immovable proper ty — Trial Court can
pass an order for restoration of the possession of the property to the
person who was forcibly dispossessed while convicti ng the accused of
trespass — If the trial Court had not passed such o rder while convicting
the accused, the order may be passed within one mon th from the date of
conviction — The limitation would apply only if T rial Court had not
passed any order in respect of case property while convicting accused.

(i) Power to restore possession of immovable prope rty — No limitation has been
provided for appellate or revisional Court to make such order to restore
possession of immovable property.
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Relevant extracts from the judgment:

Sub-Section 1 of Section 456 clearly indicates that the Trial Court can pass an
order for restoration of the possession of the property to the person who was forcibly
dispossessed. The proviso no doubt lays down that no such order shall be passed
after one month of the date of conviction.

In this case, the Trial Court while convicting the accused had passed an order
directing restoration of the property to the complainant Shankar Prasad Dube. In the
order, it has been stated that the property in the case be handed over to the petitioner
Prayag Prasad Dube. Keeping in view of the nature of the dispute, there is no other
case property except the property whose possession was forcibly taken by the
respondents and their father. Therefore, no separate order was required directing
restoration of possession since such an order had been passed while convicting the
respondents and their father.

It seems that after the appeal was filed, the order directing restoration of the
possession was not given effect to. We may also make reference to Sub-Section 2 of
Section 456 Cr.P.C. which provides that if the Court trying the offence has not made
such an order, the Court of appeal, confirmation or revision can also make such an
order while disposing of the proceedings pending before it. No limitation has been
provided for the higher Courts to make such order. In this behalf, reference may be
made to the judgment of this Court in H. P. Gupta v. Manohar Lal, AIR 1979 SC 443

In the present case, after the appeal filed by the respondents and their father was
dismissed, the father of the present appellant applied for handing over possession to
him in terms of the order already passed by the Trial Court while convicting the
respondents and their father, in which eventually, the limitation of 30 days would not
apply. It would apply only if the Trial Court had not passed any order in respect of the
case property while convicting the accused.

137.LIMITATION ACT, 1963 — Section 64

EVIDENCE ACT, 1872 — Section 101

(i) Suit based on possessory title and suit based o n proprietary title;
distinction between - If suit brought within 12 yea rs from the date of
dispossession, such a suit is known in law as a sui t based on possessory title as
distinguishable from proprietary title.

(i) Settled possession — Settled possession or eff ective possession of
person without title — It entitles such person to p rotect his possession
as if he were true owner.

(iii) Possessory title; proof of — Person who asser ts possessory title over
particular property will have to show that he is un der settled or
established possession of said property — Merely st ray or intermittent
acts of trespass do not give such right against tru e owner.



(iv) Burden of proof — Plaintiff has to prove his ¢ ase to the satisfaction of
the Court — He cannot rely on weaknesses of the def endant.
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Poona Ram v. Moti Ram (D) Through LRs.

Judgment dated 29.01.2019 passed by the Supreme Co urt in Civil Appeal No.

4527 of 2009, reported in AIR 2019 SC 813
Relevant extracts from the judgment:

Section 64 of the Limitation Act, 1963 contemplates a suit for possession of
immovable property based on previous possession and not on title, if brought within 12
years from the date of dispossession. Such a suit is known in law as a suit based on
possessory title as distinguishable from proprietary title. It cannot be disputed and is
by now well settled that ‘settled possession’ or effective possession of a person
without title entitles him to protect his possession as if he were a true owner.

A person who asserts possessory title over a particular property will have to
show that he is under settled or established possession of the said property. But
merely stray or intermittent acts of trespass do not give such a right against the
true owner. Settled possession means such possession over the property which
has existed for a sufficiently long period of time, and has been acquiesced to by
the true owner. A casual act of possession does not have the effect of
interrupting the possession of the rightful owner. A stray act of trespass, or a
possession which has not matured into settled possession, can be obstructed or
removed by the true owner even by using necessary force. Settled possession



must be (i) effective, (ii) undisturbed, and (iii) to the knowledge of the owner or without
any attempt at concealment by the trespasser. There cannot be a straitjacket formula
to determine settled possession. Occupation of a property by a person as an agent or
a servant acting at the instance of the owner will not amount to actual legal
possession. The possession should contain an element of animus possidendi The
nature of possession of the trespasser is to be decided based on the facts and
circumstances of each case.

The plaintiff has to prove his case to the satisfaction of the Court. He cannot
succeed on the weakness of the case of the defendant.

138. MOTOR VEHICLES ACT, 1988 — Sections 134, 166 a nd 187
EVIDENCE ACT, 1872 — Sections 3 and 106

(i) Motor Accident Claim cases; standard of proof — Standard of proof must
be of preponderance of probability and not strict s tandard of proof
beyond all reasonable doubt as followed in criminal cases — Once
foundational fact, namely; actual occurrence of acc ident has been
established, then Tribunal’s role would be to calcu late quantum of just
compensation, if accident had taken place by reason of negligence of

driver of a motor vehicle.

(i) Proof of accident — If presence of a witness a t the time and place of the
accident is proved, the entire version of his evide nce cannot be
discarded only on the ground of his inability to id entify the age of the

pillion rider.

(iii) Whether non-examination of best witness as pi [lion rider would be fatal
in accident claim cases? Held, No.

(iv) Evaluation of evidence in claim cases — There is nothing in Motor
Vehicles Act which prohibit to produce such a witne ss who has not been
named in list of witnesses in criminal case — It is required that opposite
party should get a fair opportunity to cross examin e concerned witness
— Once it is done, no complaint about prejudice wil | be entertained.

(v) Compensation; determination of — Objection abou t deduction of income
tax from calculated income — Held, the objection ab out deduction of
income tax from calculated income is not sustainabl e in view of the law
laid down by the Apex Court in National Insurance Company Limited v.
Pranay Sethi and others, (2017) 16 SCC 680
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Sunita v. Rajasthan State Road Transport Corporatio n

Judgment dated 14.02.2019 passed by the Supreme Co urt in Civil Appeal No.

1665 of 2019, reported in AIR 2019 SC 994
Relevant extracts from the judgment:

It is thus well settled that in motor accident claim cases, once the foundational
fact, namely; the actual occurrence of the accident, has been established, then the
Tribunal’s role would be to calculate the quantum of just compensation if the accident
had taken place by reason of negligence of the driver of a motor vehicle and, while
doing so, the Tribunal would not be strictly bound by the pleadings of the parties.
Notably, while deciding cases arising out of motor vehicle accidents, the standard of
proof to be borne in mind must be of preponderance of probability and not the strict
standard of proof beyond all reasonable doubt which is followed in criminal cases.

In the present case, we find that the Tribunal had followed a just approach in the matter of
appreciation of the evidence/materials on record. Whereas, the High Court adopted a strict
interpretation of the evidence on the touchstone of proof beyond reasonable doubt to record an
adverse finding against the appellants and to reverse the well considered judgment of the Tribunal in

a cryptic manner.
X X X



The inability of the witness to identify the age of the pillion rider cannot, per se,
be a militating factor to discard his entire version especially since the presence of the
witness at the time and place of the accident has remained unshaken and including his
deposition regarding the manner of occurrence of the accident and identity of the
driver of the offending vehicle. The filing of FIR and the subsequent filing of the
charge-sheet corroborate the witnesses’ evidence. The view taken by the Tribunal
therefore, on the veracity of the evidence of witness to incident is unexceptionable and
there was no reason for the High Court to interfere with the same.

X X X

The issue of non-examination of the pillion rider would not be fatal to the case
of the appellants. The approach in examining the evidence in accident claim cases is
not to find fault with non examination of some “best” eye witness in the case but to
analyse the evidence already on record to ascertain whether that is sufficient to
answer the matters in issue on the touchstone of preponderance of probability. This
Court, in Dulcina Fernandes v. Joaquim Xavier Cruz, (2013) 19CC 646,faced a similar
situation where the evidence of claimant’'s eye-witness was discarded by the Tribunal
and the respondent was acquitted in the criminal case concerning the accident. This
Court, however, took the view that the material on record was prima facie sufficient to
establish that the respondent was negligent. In the present case, therefore, the
Tribunal was right in accepting the claim of the appellants even without the deposition
of the pillion rider, since the other evidence on record was good enough to prima facie
establish the manner in which the accident had occurred and the identity of the parties
involved in the accident.

X X X

There is nothing in the Act to preclude citing of a witness in motor accident claim who has
not been named in the list of witnesses in the criminal case. What is essential is that the opposite
party should get a fair opportunity to cross examine the concerned witness. Once that is done, it will
not be open to them to complain about any prejudice caused to them. If there was any doubt to be
cast on the veracity of the witness, the same should have come out in cross examination, for which
opportunity was granted to the respondents by the Tribunal.

X X X
The importance of cross-examining a witness has been elucidated by this Court

on several occasions, notably in Kartar Singh v. State of Punjab, (1994) 3 SCC 569,
where a Five-Judge Bench of this Court elaborated:

“278. Section 137 of the Evidence Act defines what cross-examination

means and Sections 139 and 145 speak of the mode of cross-

examination with reference to the documents as well as oral evidence. It

is the jurisprudence of law that cross-examination is an acid test of the

+



truthfulness of the statement made by a witness on oath in
examination-in-chief, the objects of which are:
(1) to destroy or weaken the evidentiary value of the witness of his
adversary;
(2) to elicit facts in favour of the cross-examining lawyer’s client
from the mouth of the witness of the adversary party;
(3) to show that the witness is unworthy of belief by impeaching
the credit of the said witness;
and the questions to be addressed in the course of cross-
examination are to test his veracity; to discover who he is and
what is his position in life; and to shake his credit by injuring
his character.
279. The identity of the witness is necessary in the normal trial of
cases to achieve the above objects and the right of confrontation is
one of the fundamental guarantees so that he could guard himself
from being victimized by any false and invented evidence that may
be tendered by the adversary party.”
X X X
In appeal before the High Court, the limited grievance was about deduction of
income tax from the calculated income. That ground is unsustainable in light of the
decision in National Insurance Company Limited v. Pranay Sethind ors., (2017) 16 SCC
680. We cannot permit the appellants to widen the scope in the present appeal, much
less pray for enhanced compensation. We are instead inclined to restore the award
passed by the Tribunal as it has determined the just compensation amount, keeping in
mind all the relevant parameters including the apportionment thereof between the
family members of the deceased. Upholding that, award would be doing complete
justice.

139. MOTOR VEHICLES ACT, 1988 — Sections 140 and 16 8

(i) Road accident — Rash and negligent driving — Co llision of car behind a
running truck — Distance between the two vehicles w as only 10-15 feet —
Held, this is not a safe distance — Driver of car w  as negligent.

(i) Road accident — Contributory negligence; deter  mination of — Explained — Held,
guestion of contributory negligence arises only whe n both the parties were rash
and negligent while driving.

(iii) Claim petition — Compensation — Liability of owner to pay — Liability of
owner under Section 140 is regardless of the factt hat vehicle was not
driven rashly and negligently.
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Nishan Singh and others v. Oriental Insurace Compan y Ltd. Through

Regional Manager and others

Judgment dated 27.04.2018 passed by the Supreme Co urt in Civil Appeal No.

10145 of 2016, reported in 2019 (1) MPLJ 535 (SC) ( 3 Judge Bench)

Relevant extracts from the judgment:

The maruti car was driven by none other than PW2 Manjeet Singh. In his
evidence, he has admitted that the subject truck was running ahead of the maruti car
for quite some time about one kilometre and at the time of accident, the distance
between the truck and maruti car was only 10-15 feet. He has also admitted that the
law mandates maintaining sufficient distance between two vehicles running in the
same direction. It is also not in dispute that the road on which the two vehicles were
moving was only about 14 feet wide. It is unfathomable that on such a narrow road, the
subject truck would move at a high speed as alleged. In any case, the maruti car which
was following the truck was expected to maintain a safe distance, as envisaged in
Regulation 23 of the Rules of the Road Regulations, 1989, which reads thus:

“23. Distance from vehicles in front. The driver of a motor vehicle
moving behind another vehicle shall keep at a sufficient distance
from that other vehicle to avoid collision if the vehicle in front
should suddenly slow down or stop.”

The expression ‘sufficient distance’ has not been defined in the Regulations or
elsewhere. The thumb rule of sufficient distance is at least a safe distance of two to
three seconds gap in ideal conditions to avert collision and to allow the following driver
time to respond. The distance of 10-15 feet between the truck and maruti car was
certainly not a safe distance for which the driver of the maruti car must take the blame.
It must necessarily follow that the finding on the issue under consideration ought to be
against the claimants.

X X X



The next question is whether the Tribunal should have at least answered the issue of
contributory negligence of the truck driver in favour of the appellants (claimants). The question of
contributory negligence would arise when both parties are involved in the accident due to rash and
negligent driving. In a case such as the present one, when the maruti car was following the truck and
no fault can be attributed to the truck driver, the blame must rest on the driver of the maruti car for
having driven his vehicle rashly and negligently. The High Court has justly taken note of the fact that
the driver and owner of the maruti car, as well as insurer of that vehicle, had not been impleaded as
parties to the claim petition. The Tribunal has also taken note of the fact that in all probability, the
driver and owner of the maruti car were not made party being close relatives of the appellants. In
such a situation, the issue of contributory negligence cannot be taken forward.

However, even in such a case, the Tribunal could have been well advised to
invoke Section 140 of the Motor Vehicles Act, 1988, (for short “the Act”) providing for
liability of the owner of the vehicle (subject truck) involved in the accident. It is a well
settled position that fastening liability under Section 140 of the Act on the owner of the
vehicle is regardless of the fact that the subject vehicle was not driven rashly and
negligently. We may usefully refer to the decisions in Indra Devi and others v. Bagada
Ram and another, (2010) 13 SCC 24%d Eshwarappa alias Maheshwarappa and another v.
C.S. Gurushanthappa and another, (2010) 8 SCC 6&fhich are directly on the point.

*140. MOTOR VEHICLES ACT, 1988 — Section 166
Claim petition — Assessment of disability — Claima  nt suffered a major accident resulting
in permanent disability by amputation of his left | eg — Doctor certified the disability to be
60% on the ground that despite the amputation of hi s left leg, his remaining body is
healthy — Held, with the amputated leg, claimant, ¢ annot pursue his livelihood as driver
or daily wage labourer — Hence, disability is 90%.
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Lal Singh Marabi v. National Insurance Company Limi  ted andothers
Judgment dated 15.02.2017 passed by the Supreme Co urt in Civil Appeal No.
3764 of 2017, reported in ILR 2017 MP 1619



141.N.D.P.S. ACT, 1985 — Sections 21(c), 29 and 67

EVIDENCE ACT, 1872 — Section 30

Whether confessional statement of co-accused recor ded under Section 67 of
the N.D.P.S. Act can form the sole basis of convict ion of another co-
accused? Held, No — Confessional statement of co-ac  cused cannot by itself
be taken as a substantive piece of evidence against another co-accused — It
can only be used to lend assurance to other evidenc e against co-accused —
In the absence of any substantive evidence, it woul d be inappropriate to
base the conviction of an accused purely on the sta tements of co-accused.
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Surinder Kumar Khanna v. Intelligence Officer, Dire ctorate of
Revenue Intelligence
Judgment dated 31.07.2018 passed by the Supreme Co urt in Criminal Appeal
No. 949 of 2018, reported in AIR 2018 SC 3574.

Relevant extracts from the judgment:

The statements of co-accused were recorded under and in terms of Section 67 of
the NDPS Act. As regards such statements, a bench of two Judges of this Court after
referring to and relying upon the earlier Judgments, observed in Kanhaiyalal v. Union
of India, (2008) 4 SCC 668as under:

“45. Considering the provisions of Section 67 of the NDPS Act and
the views expressed by this Court in Raj Kumar Karwal v. Union of
India, (1990) 2 SCC 409case with which we agree, that an officer
vested with the powers of an officer in charge of a police station
under Section 53 of the above Act is not a “police officer” within the
meaning of Section 25 of the Evidence Act, it is clear that a
statement made under Section 67 of the NDPS Act is not the same
as a statement made under Section 161 of the Code, unless made
under threat or coercion. It is this vital difference, which allows a
statement made under Section 67 of the NDPS Act to be



used as a confession against the person making it and excludes it
from the operation of Sections 24 to 27 of the Evidence Act.”

Later, another bench of two Judges of this Court in Tofan Singh v. State of Tamil
Nadu, (2013) 16 SCC 31was of the view that the matter required reconsideration and
therefore, directed that the matter be placed before a larger bench. It was observed in
Tofan Singh(supra) as under:

“40. In our view the aforesaid discussion necessitates a re-look into
the ratio of Kanhaiyalal case(supra). It is more so when this Court
has already doubted the dicta in Kanhaiyalal (supra) in Nirmal Singh
Pehlwan v. Inspector, Customs, (2011) 12 SCC 298herein after
noticing both Kanhaiyalal (supra) as well as Noor Aga v. State of
Punjab and another, (2008) 16 SCC 41this Court observed thus:
(Nirmal Singh Pehlwan casdsupra) p. 302, para 15)
“15. We also see that the Division Bench in Kanhaiyalal case
(supra) had not examined the principles and the concepts
underlying Section 25 of the Evidence Act, 1872 vis-a-vis
Section 108 of the Customs Act and the powers of a Customs
Officer who could investigate and bring for trial an accused in a
narcotic matter. The said case relied exclusively on the
judgment in Raj Kumar case(supra). The latest judgment in
point of time is Noor Aga case(supra) which has dealt very
elaborately with this matter. We thus feel it would be proper for
us to follow the ratio of the judgment in Noor Aga case(supra)
particularly as the provisions of Section 50 of the Act which are
mandatory have also not been complied with.”
41. For the aforesaid reasons, we are of the view that the matter
needs to be referred to a larger Bench for reconsideration of the
issue as to whether the officer investigating the matter under the
NDPS Act would qualify as police officer or not.
42. In this context, the other related issue viz. whether the
statement recorded by the investigating officer under Section 67 of
the Act can be treated as confessional statement or not, even if the
officer is not treated as police officer also needs to be referred to
the larger Bench, inasmuch as it is intermixed with a facet of the 1st
issue as to whether such a statement is to be treated as statement
under Section 161 of the Code or it partakes the character of
statement under Section 164 of the Code.”



Thus the issue whether statement recorded under Section 67 of the NDPS Act can
be construed as a confessional statement even if the officer who recorded such
statement was not to be treated as a police officer, has now been referred to a larger
Bench.

Even if we are to proceed on the premise that such statement under Section 67 of
the NDPS Act may amount to confession, in our view, certain additional features must
be established before such a confessional statement could be relied upon against a
co-accused. It is noteworthy that unlike Section 15 of Terrorist and Disruptive
Activities Act, 1987 (Similarly: Section 18 of Maharashtra Control of Organised Crime
Act, 1999) which specifically makes confession of a co-accused admissible against
other accused in certain eventualities; there is no such similar or identical provision in
the NDPS Act making such confession admissible against a co-accused. The matter
therefore has to be seen in the light of the law laid down by this Court as regards
general application of a confession of a co-accused as against other accused.

In Kashmira Singh v. State of Madhya Pradesh, AIR 19%L 159,this Court relied
upon the decision of the Privy Council in Bhuboni Sahu v. The King, AIR 1949 PC 257,
and laid down as under:

“Gurubachan’s confession has played an important part in
implicating the appellant, and the question at once arises, how far
and in what way the confession of an accused person can be used
against a co-accused? It is evident that it is not evidence in the
ordinary sense of the term because, as the Privy Council say in
Bhuboni Sahu v. The King(supra) “It does not indeed come within
the definition of ‘evidence’ contained in Section 3 of the Evidence
Act., It is not required to be given on oath, nor in the presence of
the accused, and it cannot be tested by cross examination.” Their
Lordships also point out that it is “obviously evidence of a very

weak type......... It is a much weaker type of evidence than the
evidence of an approver, which is not subject to any of those
infirmities.”

They stated in addition that such a confession cannot be made the foundation of a
conviction and can only be used in “support of other evidence.” In view of these
remarks it would be pointless to cover the same ground, but we feel it is necessary to
expound this further as misapprehension still exists. The question is, in what way can
it be used in support of other evidence? Can it be used to fill in missing gaps? Can it
be used to corroborate an accomplice or, as in the present case, a witness who,
though not an accomplice, is placed in the same category regarding credibility
because the judge refuses to believe him except in so far as he is corroborated?



In our opinion, the matter was put succinctly by Sir ‘Lawrence Jenkins in Emperor

v. Lalit Mohan Chuckerbutty, (1911) ILR 38, CAL 554t 588,where he said that such a
confession can only be used to “lend assurance to other evidence against a co-
accused” or, to put it in another way, as Reilly J. did in In re Periyaswami Moopan,
(1931) ILR 54 MAd. 75 at 77

“the provision goes no further than this-where there is evidence

against the co-accused sufficient, if believed, to support his

conviction, then the kind of confession described in Section 30 may

be thrown into the scale as an additional reason for believing that

evidence.”

Translating these observations into concrete terms they come to this. The
proper way to approach a case of this kind is, first, to marshal the evidence against
the accused excluding the confession altogether from consideration and see whether,
if it is believed, a conviction could safely be based on it. If it is capable of belief
independently of the confession, then of course it is not necessary to call the
confession in aid. But cases may arise where the judge is not prepared to act on the
other evidence as it stands even though, if believed, it would be sufficient to sustain a
conviction. In such an event the judge may call in aid the confession and use it to lend
assurance to the other evidence and thus fortify himself in believing what without the
aid of the confession he would not be prepared to accept.”

The law laid down in Kashmira Singh (supra) was approved by a Constitution
Bench of this Court in Hari Charan Kurmi and Jogia Hajam v. State of BihgrAIR 1964
SC 1184,wherein it was observed:

“As we have already indicated, this question has been considered
on several occasions by judicial decisions and it has been
consistently held that a confession cannot be treated as evidence
which is substantive evidence against a co-accused person. In
dealing with a criminal case where the prosecution relies upon the
confession of one accused person against another accused person,
the proper approach to adopt is to consider the other evidence
against such an accused person, and if the said evidence appears
to be satisfactory and the Court is inclined to hold that the said
evidence may sustain the charge framed against the said accused
person, the Court turns to the confession with a view to assure itself
that the conclusion which it is inclined to draw from the other
evidence is right. As was observed by Sir Lawrence Jenkins in
Emperor v. Lalit Mohan Chuckerburty,(supra) a confession can only
be used to “lend assurance to other evidence against a co-
accused”. In re Periyaswami Moopan(supra) Reilly. J., observed that
the provision of Section 30 goes not further than this: “where



there is evidence against the co-accused sufficient, if believed, to
support his conviction, then the kind of confession described in
Section 30 may be thrown into the scale as an additional reason for
believing that evidence”. In Bhuboni Sahu v. King(supra) the Privy
Council has expressed the same view. Sir John Beaumont who
spoke for the Board, observed that “a confession of a co-accused is
obviously evidence of a very weak type. It does not indeed come
within the definition of “evidence” contained in Section 3 of the
Evidence Act. It is not required to be given on oath, nor in the
presence of the accused, and it cannot be tested by cross-
examination. It is a much weaker type of evidence than the
evidence of an approver, which is not subject to any of those
infirmities. Section 30, however, provides that the Court may take
the confession into consideration and thereby, no doubt, makes it
evidence on which the Court may act; but the Section does not say
that the confession is to amount to proof. Clearly there must be
other evidence. The confession is only one element in the
consideration of all the facts proved the case; it can be put into the
scale and weighed with the other evidence”. It would be noticed that
as a result of the provisions contained in Section 30, the confession
has no doubt to be regarded as amounting to evidence in a general
way, because whatever is considered by the Court is evidence;
circumstances which are considered by the Court as well as
probabilities do amount to evidence in that generic sense. Thus,
though confession may be regarded as evidence in that generic
sense because of the provisions of Section 30, the fact remains that
it is not evidence as defined by Section 3 of the Act. The result,
therefore, is that in dealing with a case against an accused person,
the Court cannot start with the confession of a co-accused person;
it must begin with other evidence adduced by the prosecution and
after it has formed its opinion with regard to the quality and effect of
the said evidence, then it is permissible to turn to the confession in
order to receive assurance to the conclusion of guilt which the
judicial mind is about to reach on the said other evidence. That,
briefly stated, is the effect of the provisions contained in Section
30. The same view has been expressed by this Court in Kashmira
Singh v. State of Madhya Pradesfsupra) where the decision of the
Privy Council in Bhuboni Sahu (supra) case has been cited with
approval.”



The law so laid down has always been followed by this Court except in cases
where there is a specific provision in law making such confession of a co-accused
admissible against another accused. (For example: State v. Nalini, (1999) 5 SCC 253,
paras 424 and 704

In the present case it is accepted that apart from the aforesaid statements of co-
accused there is no material suggesting involvement of the appellant in the crime in
guestion. We are thus left with only one piece of material that is the confessional
statements of the co-accused as stated above. On the touchstone of law laid down by
this Court such a confessional statement of a co-accused cannot by itself be taken as
a substantive piece of evidence against another co-accused and can at best be used
or utilized in order to lend assurance to the Court. In the absence of any substantive
evidence it would be inappropriate to base the conviction of the appellant purely on
the statements of co-accused. The appellant is therefore entitled to be acquitted of the
charges leveled against him.

142. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 11 8, 138 and 139
Rebuttal of presumption under Section 139 — Respon  dent issued promissory
note which mentioned that it was being issued again st a loan — Two cheques
also issued towards discharge of liability for inve stments made in

respondent’s company — Complainants/appellants case found to be proved
that the two cheques were issued towards the discha rge of an existing
liability and legally enforceable debt — Respondent also admitted his

signature in cheques and pronote — Held, presumptio n under Section 139
would operate — But respondent failed to produce an y credible evidence to
rebut the statutory presumption — Conviction held p roper.
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T. P. Murugan (Dead) Through LRs v. Bojan and Posa Nandhi

Represented through POA Holder, T. P. Murugan
Judgment dated 31.07.2018 passed by the Supreme Co urt in Criminal Appeal
No. 950 of 2018, reported in AIR 2018 SC 3601



Relevant extracts from the judgment:

Under Section 139 of the N.I. Act, once a cheque has been signed and issued in
favour of the holder, there is statutory presumption that it is issued in discharge of a
legally enforceable debt or liability (Refer toK.N. Beena v. Muniyappan and another, AIR
2001 SC 2895and Rangappa v. Shrimohan, AIR 2010 SC 18P1This presumption is a
rebuttable one, if the issuer of the cheque is able to discharge the burden that it was
issued for some other purpose like security for a loan.

In the present case, the respondent has failed to produce any credible evidence
to rebut the statutory presumption. This would be evident from the following
circumstances:-

(i) The respondent-accused issued a Pronote for the amount covered by the
cheques, which clearly states that it was being issued for a loan;

(i) The defence of the respondent that he had allegedly issued 10 blank cheques
in 1995 for repayment of a loan, has been disbelieved both by the Trial Court and
Sessions Court, on the ground that the respondent did not ask for return of the
cheques for a period of seven years from 1995. This defence was obviously a cover-
up, and lacked credibility, and hence was rightly discarded.

(iii) The letter dated 09.11.2002 was addressed by the respondent after he had
issued two cheques on 07.08.2002 for 37,00,000/- and 14,00,000/- knowing fully
well that he did not have sufficient funds in his account. The letter dated 09.11.2002
was an after-thought, and was written to evade liability. This defence also lacked
credibility, as the appellants had never asked for return of the alleged cheques for
seven years.

(iv) The defence of the respondent that the Pronote dated 07.08.2002 signed by
him, was allegedly filled by one Mahesh-DW.2, an employee of N.R.R. Finances, was
rejected as being false. DW.2 himself admitted in his cross-examination, that he did
not file any document to prove that he was employed in N.R.R. Finances. On the
contrary, the appellants-complainants produced PW.2 and PW.4, Directors of N.R.R.
Finances Investment Pvt. Ltd., and PW.3, a Member of N.R.R. Chit funds, who
deposed that DW.2 was never employed in N.R.R. Finances.

The appellants have proved their case by overwhelming evidence to establish that
the two cheques were issued towards the discharge of an existing liability and legally
enforceable debt. The respondent having admitted that the cheques and Pronote were
signed by him, the presumption under S.139 would operate. The respondent failed to
rebut the presumption by adducing any cogent or credible evidence. Hence, his
defence is rejected.



*143. NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 13 8

144.

Conviction for offence under Section 138 NI Act — Quantum of sentence —
Accused was sentenced to undergo two months simple imprisonment with
10,000/- fine and further directed to pay compensat ion of 6,00,000/- — She deposited
the fine and amount of compensation — Considering t hat she was just 24 years of age
and the only earning member in her family, her fath er was unwell and physically
incapable of doing any work, she was serving asat  eacher and her monthly income was

around 4,000/- — If she is compelled to undergo the sent ence of two months, she
would lose her job and her entire family would suff er penury situation —
Hence, jail sentence was modified to additional com pensation of 50,000/-.
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Ms. Priyanka Nagpal v. State (Govt. of NCT of Delhi ) and another
Judgment dated 08.01.2018 passed by the Supreme Co urt in Criminal Appeal
No. 116 of 2018, reported in 2018 (2) Crimes 162 (S C)

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 — Sections

2 (1)(d) and 27

INTERPRETATION OF STATUTES:

(i) Child — Whether Section 2 (1)(d) of the POCSO A ct that defines “child”
to mean any person below the age of 18 years, engul fs and embraces, in
its connotative expanse, “mental age” of a person i rrespective of his or
her biological age? Held, No — Purpose of POCSO Act is to treat minors
as a class by itself and treat them separately sot hat no sexual offence

is committed against them — This Act categorically makes a distinction
between a child and an adult — To include mental co mpetence of a victim
or mental retardation as a factor willtantamount to incorporating certain

words to definition — This is not within the sphere of Courts.



(i) Medical examination of child — Held, is mandat ory whether POCSO Act is
mentioned in FIR or not.
(iii) Interpretation of statutes — Purposive interp retation — POCSO Act is a

benevolent beneficial legislation — Provisions must be construed to help
in carrying out the beneficient purpose of the Act and should not unduly
expand the scope of a provision.
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Ms. Eera Through Dr. Manjula Krippendorf v. State (Govt. of NCT of

Delhi) and another

Judgment dated 21.07.2017 passed by the Supreme Co urt in Criminal Appeal

No. 1217 to 1219 of 2017, reported in 2018 (2) Crim es 99 (SC)

Relevant extracts from the judgment:

On that basis, an argument has been structured to treat the mental age of an adult within the
ambit and sweep of the term “age” that pertains to age under the POCSO Act. In this regard, | am
obligated to say what has been provided in the IPC is on a different base and foundation. Such a
provision does treat the child differently and carves out the nature of offence in respect of an insane
person or person of unsound mind. There is a prescription by the statute. Learned counsel would
impress upon us that | can adopt the said prescription and apply it to dictionary clause of



POCSO Act so that mental age is considered within the definition of the term “age”. | am not inclined
to accept the said submission.

In this regard, it is worthy to note that the legislature despite having the intent in
its Statement of Objects and Reasons and the long Preamble to the POCSO Act, has
thought it wise to define the term “age” which does not only mention a child but adds
the words “below the age of 18 years”. Had the word “child” alone been mentioned in
the Act, the scope of interpretation by the Courts could have been in a different realm
and the Court might have deliberated on a larger canvass. It is not so.

The purpose of POCSO Act is to treat the minors as a class by itself and treat
them separately so that no offence is committed against them as regards sexual
assault, sexual harassment and sexual abuse. The sanguine purpose is to safeguard
the interest and well being of the children at every stage of judicial proceeding. It
provides for a child friendly procedure. It categorically makes a distinction between a
child and an adult. On a reading of the POCSO Act, it is clear to us that it is gender
neutral. In such a situation, to include the perception of mental competence of a victim
or mental retardation as a factor will really tantamount to causing violence to the
legislation by incorporating a certain words to the definition. By saying “age” would
cover “mental age” has the potential to create immense anomalous situations without
there being any guidelines or statutory provisions. Needless to say, they are within the
sphere of legislature. To elaborate, an addition of the word “mental” by taking recourse
to interpretative process does not come within the purposive interpretation as far as
the POCSO Act is concerned.

X X X

Section 27 stipulates that medical examination of a child in respect of whom any
offence has been committed under the Act is to be conducted in accordance with
Section 164A of the CrPC. It is also significant to note that the said examination has to
be done notwithstanding an FIR or complaint has not been registered for the offences
under the POCSO Act. | shall refer to Section 164A CrPC at a later stage. Section 28
of the POCSO Act deals with Special Courts. Section 31 provides that the CrPC shall
apply to the proceedings before a Special Court. Section 32 requires the State
Government to appoint a Special Public Prosecutor for every Special Court for
conducting the cases under the provisions of the POCSO Act. Chapter VIII deals with
the procedure and powers of the Special Courts and recording of evidence. Section 35
provides for a period for recording of evidence of child and disposal of case. Section
36 stipulates that child should not see the accused at the time of testifying. The said
provision protects the child and casts an obligation on the Special Court to see that
the child, in no way, is exposed to the accused at the time of recording of evidence.
Recording of the statement of a child is through video conferencing or by utilizing
single visibility mirrors or curtains or any other device is permissible. This provision
has its own sanctity. Section 37 deals with trials to be conducted in



camera and Section 38 provides assistance of an interpreter or expert while recording
evidence of a child. Section 42A lays the postulate that POCSO Act is not in
derogation of the provisions of any other law.

*145. PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 -

Sections 12, 26 and 36

DISSOLUTION OF MUSLIM MARRIAGE ACT, 1939 — Section 2

(i) Whether Muslim women can claim relief under Pro  tection of Women from
Domestic Violence Act? Held, Yes — Section 3 of the Act does not
indicate any intention either express or implied to exclude Muslim
women — Scheme of the enactment neither restricts t  he applicability of
provisions to a particular category of women nor to women of a
particular religion.

(i) Proceeding initiated by wife for divorce under Dissolution of Muslim
Marriage Act, whether dis-entitles wife to claim re lief under DV Act ?
Held, No — Though, Muslim women are governed by sev eral other
enactments, (Protection of Rights on Divorce Act, 1 986 and Dissolution
of Muslim Marriage Act, 1939, etc.) however, other enactments in no way
curtail the protection granted under DV Act — Apart this, Sections 26 and
36 of DV Act entitles the aggrieved person to seek any relief under DV
Act in addition to and alongwith any other relief p ending in any legal
proceedings before a Civil, Family or Criminal Cour ts.
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Mr. Ali Abbas Daruwala v. Mrs. Shehnaz Daruwala
Judgment dated 04.05.2018 passed by the Bombay Hig h Court in Writ
Petition No. 114 of 2018, reported in 2018 (3) R.C. R. (Criminal) 106

PUBLIC PREMISES (EVICTION OF UNAUTHORIZED OCCUPANTS) ACT, 1971 —
Section 3 (b)

Jurisdiction of Estate Officer — Public premises i n question situated at Akola
— Notice issued to respondent to attend proceedings at Mumbai in relation to
unauthorized occupation of such premises — Held, Es tate Officer has to
exercise its jurisdiction in relation to the public premises falling in the local
limits specified in the notification issued under S ection 3 of the Act -
Further held, since in this case, the notification, in clear terms specified that
the Mill is situated at Akola, the proceedings in r elation to such public
premises under the Act could only be initiated at A kola that being the area
falling in the local limits specified in the notifi cation for exercise of powers
by the Estate officer — Notices quashed — Fresh not ices ordered to be
issued.
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Savatram Rampratap Mills v. Radheyshyam s/o. Laxmin arayan
Goenka (D) through LRs. and another

Judgment dated 20.08.2018 passed by the Supreme Co urt in Civil Appeal. No.
751 of 2008, reported in AIR 2018 SC 3916



Relevant extracts from the judgment:

The short question, which arose for consideration before the High Court, was that
when the public premises in question is situated at Akola, whether the proceedings in
relation to such public premises can be initiated under the Act at Mumbai or it has to
be initiated at Akola, that being the place falling in the local limits specified in the
notification issued under Section 3 of the Act for exercise of jurisdiction by the Estate
Officer.

Section 3(b) of the Act, which is relevant for this case, reads as under:
“3.Appointment of estate officers- The Central Government may, by
notification in the Official Gazette-

(B)eer e,

(b) define the local limits within which, or the categories of public
premises in respect of which, the estate officers shall exercise the
powers conferred, and perform the duties imposed, on estate
officers by or under this Act.”

Construing the expression “local limits within which” occurring in Section 3(b) of
the Act, the High Court held and, in our opinion, rightly that the Estate Officer has to
exercise its jurisdiction in relation to the public premises falling in the local limits
specified in the notification.

Since in this case, the notification (Annexure P-1), in clear terms, specified that
the Mill is situated at Akola [see Item 5(15)], a fortiori, the proceedings in relation to
such public premises under the Act could only be initiated at Akola that being the area
falling in the local limits specified in the notification for exercise of powers by the
Estate Officer. The High Court was, therefore, right in interpreting Section 3(b) of the
Act and, in consequence, was legally justified in quashing the notices impugned in the
writ petition as being without jurisdiction.

Before parting, we consider it apposite to state that the appellant would be free to
issue fresh notices to respondent No.1l under the Act and initiate the proceedings for
their eviction from the public premises at Akola.

*147. SERVICE LAW:

(i) Whether right for compassionate appointment is a vested right? Held,
No — Compassionate appointment is not vested right but only in the
nature of concession in favour of claimant. [ State Bank of India and
another v. Raj Kumar, (2010) 11 SCC 664elied on]

(i) Compassionate appointment - Basis of considera tion - While
considering an application for compassionate appoin tment, policy
prevailing at the time of consideration of the appl ication is applicable.

[Bank of Maharashtra and others v. Manoj Kumar Dehaiand another, 2010 (3)
MPLJ 213, relied on]
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State of MP and others v. Laxman Prasad Raikwar

Order dated 04.10.2018 passed by the High Court of  Madhya Pradesh in Review Petition
No. 868 of 2018, reported in 2018 (4) MPLJ 657 (FB)

*148. SPECIFIC RELIEF ACT, 1963 — Section 20

Specific performance - Of unregistered agreement t o sale dated 16 ™"
October, 1981 — Attestors and scribes not examined to prove execution and
explanation or justification also not given for suc h failure — Defendants
denied signature in agreement but plaintiff/appella nt did not discharge the
burden by examining any handwriting expert — Co-own er also not joined as
party in the agreement — Other two purchasers along with whom the suit
agreement was executed, also not examined — No proo f of payment of
earnest money either at the time of execution or ot herwise — Factum of
possession also not proved — An earlier initial agr eement to sale dated 30
June 1977 also executed in favour of other nine per sons — But no document
or endorsement to show that they had relinquished t heir possession in
favour of the appellant/plaintiff — Held, factum of execution of suit agreement
itself being doubted, appellant/plaintiff not entit led to the relief of specific
performance — Further held, proof of execution of s uit agreement is a must
to take the relief of specific performance.
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Lakshmi Sreenivasa Co-operative Building Society v. Puvvada Rama

(Dead) by LRs and others
Judgment dated 31.07.2018 passed by the Supreme Co urt in Civil Appeal No.
6620 of 2008, reported in AIR 2018 SC 3580

SPECIFIC RELIEF ACT, 1963 — Section 38
EVIDENCE ACT, 1872 — Section 101
(i) Relief of perpetual injunction; grant of — The relief can only be granted

to a person who is in actual and lawful possession of suit property on
the date of suit.
(i) Burden of proof — Burden of proof lies upon pl aintiff to prove that he

was in actual and physical possession of the proper ty on the date of
suit — The fact of possession of the plaintiff cann ot be inferred from
circumstances and plaintiff is bound to prove it.

(iii) Lawful possession — A person who is not payin g rent for more than
fifteen years cannot be said to be in lawful posses sion.
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Balkrishna Dattatraya Galande v. Balkrishna Rambhar  ose Gupta
Judgment dated 06.02.2019 passed by the Supreme Co urt in Civil Appeal No.
1509 of 2019, reported in AIR 2019 SC 933



Relevant extracts from the judgment:

In a suit filed under Section 38 of the Specific Relief Act, permanent injunction
can be granted only to a person who is in actual possession of the property. The
burden of proof lies upon the first respondent-plaintiff to prove that he was in actual
and physical possession of the property on the date of suit.

Grant of permanent injunction results in restraining the defendant’s legitimate
right to use the property as his own property. Under Section 38 of the Specific Relief
Act, an injunction restraining the defendant from disturbing possession may not be
granted in favour of the plaintiff unless he proves that he was in actual possession of
the suit property on the date of filing of the suit.

The possession of the plaintiff cannot be based upon the inferences; drawn from
circumstances. The plaintiff has to prove actual possession for grant of permanent
injunction.

The First Appellate Court did not keep in view that the first respondent-plaintiff
has not shown that he has paid any rent after 1991 and that without paying rent, he
cannot have any legitimate right to be in possession of the suit premises. The party
seeking injunction based on the averment that he is in possession of the property and
seeking assistance of the Court while praying for permanent injunction restraining
other party who is alleged to be disturbing the possession of the plaintiff, must show
his lawful possession of the property. Having not paid rent for more than fifteen years,
it cannot be said that possession of the first respondent-plaintiff can be said to lawful
possession entitling him to grant of permanent injunction.

In a suit filed under Section 38 of the Specific Relief Act, possession on the date
of suit is a must for grant of permanent injunction. When the first respondent-plaintiff
has failed to prove that he was in actual possession of the property on the date of the
suit, he is not entitled for the decree for permanent injunction.

150. TRANSFER OF PROPERTY ACT, 1882 — Section 43
Transfer by unauthorised person - The transfer was under
fraudulent/erroneous representation about being aut horised to transfer —
Such person subsequently acquires interest in prope rty transferred — In the
circumstances, the suit by the heirs of the transfe ror for cancellation of the

sale deed would not be maintainable — Rights of tra nsferee would be
protected by operation of Section 43 of the Act.
+-$ $ , 1882 - 43
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Tanu Ram Bora v. Promod Ch. Das (D) through LRs

Judgment dated 08.02.2019 passed by the Supreme Co urt in Civil Appeal

No0.1575 of 2019, reported in AIR 2019 SC 927
Relevant extracts from the judgment:

Section 43 of the T.P. Act provides that where a person fraudulently or
erroneously represents that he is authorised to transfer certain immovable property
and professes to transfer such property for consideration, such transfer shall, at the
option of the transferee, operate on any interest which the transferor may acquire in
such property at any time during which the contract of transfer subsists. Thus, if at the
time of transfer, the vendor/transferor might have a defective title or have no title
and/or no right or interest, however subsequently the transferor acquires the right, title
or interest and the contract of transfer subsists, in that case at the option of the
transferee, such a transfer is valid. In such a situation, the transferor cannot be
permitted to challenge the transfer and/or the transferor has no option to raise the
dispute in making the transfer.

The intention and objects behind Section 43 of the T.P. Act seems to be based on
the principle of estoppel as well as the equity. The intention and objects seems to be
that after procuring the money (sale consideration) and transferring the land,
thereafter the transferor is estopped from saying that though he has sold/transferred
the property/land on payment of sale consideration, still the transfer is not binding to
him. That is why Section 43 of the T.P. Act gives an option to the transferee and not
the transferor. The intention of Section 43 of the Act seems to be that nobody can be
permitted to take the benefits of his own wrong. In the facts and circumstances of the
case, Section 43 of the Act would come into play and protect the rights of the original
plaintiff.

An identical question came to be considered by this Court in the case of Ram
Pyare v. Ram Narain, (1985) 2 SCC 162n the aforesaid decision, on considering
Section 43 of the Act, it is observed and held by this Court that as the sale deed in
favour of the vendee was result of an erroneous representation of the vendor,
thereafter the sons of the vendor, cannot claim to be transferees in good faith and
therefore their suit for cancellation of the sale deed would not be maintainable. In the
aforesaid decision, this Court considered the following observations of this Court in
another decision in the case of Jumma Masjid v. Kodimaniandra Deviah, AIR 1962 SC
847

“This reasoning is open to the criticism that it ignores the
principle underlying Section 43. That Section embodies, as
already stated, a rule of estoppel and enacts that a person



who makes a representation shall not be heard to allege the
contrary as against a person who acts on that representation. It is
immaterial whether the transferor acts bonafide or fraudulently in
making the representation. It is only material to find out whether in
fact the transferee has been misled. It is to be noted that when the
decision under consideration was given, the relevant word of
Section 43 were, “where a person erroneously represents”, and
now, as amended by Act 20 of 1929, they are “where a person
fraudulently or erroneously represents”, and that emphasises that
for the purpose of the Section it matters not whether the transferor
act fraudulently or innocently in making the representation, and that
what is material is that he did make a representation and the
transferee has acted on it. Where the transferee knew as a fact that
the transferor did not possess the title which he represents he has,
then he cannot be said to have acted on it when taking a transfer.
Section 43 would then have no application, and the transfer will fail
under Section 6(a). But where the transferee does act on the
representation, there is no reason why he should not have the
benefit of the equitable doctrine embodied in Section 43, however
fraudulent the act of the transferor might have been.”

At this stage, it is required to be noted that as observed hereinabove in the
present case as such the heirs of the original vendor are not contesting the
proceedings and they have never disputed the right, title or interest of the original
plaintiff, and it is the original defendant no.1 and now his heirs who are contesting the
proceedings. Heirs of the original vendor have never initiated any proceedings for
cancellation of the registered sale deed dated 06.01.1990, and/or they have never
claimed any right, title or interest in the suit land after the registered sale deed dated
06.01.1990. As such, in the case of Ram Pyare(supra), applying Section 43 of the Act,
this Court has specifically observed and held that once there was an erroneous
representation by the vendor, thereafter the suit by the heirs of the vendor for
cancellation of the sale deed would not be maintainable. Under the circumstances and
in the facts and circumstances of the case, the rights of the original plaintiff in the suit
land by a sale deed dated 06.01.1990 would be protected by operation of Section 43 of
the Act. Therefore, the finding recorded by all the Courts below that the original
plaintiff has no right, title or interest in the suit land on the basis of a registered sale
deed dated 06.01.1990 cannot be sustained and the same deserves to be quashed and
set aside.
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DIRECTIVES ISSUED BY SUPREME COURT FOR EFFECTIVE
IMPLEMENTATION OF WITNESS PROTECTION SCHEME, 2018

Witnesses are important players in the judicial system, who help the judges in
arriving at correct factual findings. The witnesses play a vital role in facilitating the
Court to arrive at correct findings on disputed questions of facts and to find out where
the truth lies. They are, therefore, backbone in decision making process. It is for this
reason that Bentham stated more than 150 years ago that “witnesses are eyes and
ears of justice”.

This principle applies with more vigor and strength in criminal cases inasmuch as
most of such cases are decided on the basis of testimonies of the witnesses,
particularly, eye-witnesses, who may have seen actual occurrence/crime. Because of
the lack of Witness Protection Programme in India and the treatment that is meted out
to them, there is a tendency of reluctance in coming forward and making statement
during the investigation and/or to testify in Courts. These witnesses neither have any
legal remedy nor do they are suitably treated. The present legal system takes
witnesses completely for granted. They are summoned to Court regardless of their
financial and personal conditions. Many times they are made to appear long after the
incident of the alleged crime, which significantly hampers their ability to recall
necessary details at the time of actual crime. They are not even suitably remunerated
for the loss of time and the expenditure towards conveyance etc.

It hardly needs to be emphasised that one of the main reasons for witnesses
turning hostile is that they are not accorded appropriate protection by the State. It is a
harsh reality, particularly, in those cases where the accused persons/criminals are
tried for heinous offences, or where the accused persons are influential persons or in
a dominating position that they make attempts to terrorize or intimidate the witnesses
because of which these witnesses either avoid coming to Courts or refrain from
deposing truthfully. This unfortunate situation prevails because of the reason that the
State has not undertaken any protective measure to ensure the safety of these
witnesses, commonly known as ‘witness protection’.

Hon’ble Supreme Court had on several occations expressed its anguish over the
pathetic state of witnesses turning hostile resulting in low rate of convictions in Sakshi
v. Union of India, (2004) 5 SCC 518, K. Anbazhagam Supt. of Police, (2004) 3 SCC 767
and State v. Sanjeev Nanda, (2012) 8 SCC 4®Rkecently, in Ramesh Kumar and others v.
State of Haryana, (2017) 1 SCC 528he Supreme Court had noted some of the reasons
which make witnesses turn hostile and observed that:-



“It is a matter of common experience that in recent times there has
been a sharp decline of ethical values in public life even in
developed countries much less developing one, like ours, where the
ratio of decline is higher. Even in ordinary cases, withesses are not
inclined to depose or their evidence is not found to be credible
Courts for manifold reasons. One of the reasons may be that they
do not have courage to depose against an accused because of
threats to their life, more so when the offenders are habitual
criminals or high-ups in the Government or close to powers, which
may be political, economic or other powers including muscle
power.”

In Ramesh Kumar(supra), on the analysis of various cases, the following reasons
were discerned which make witnesses retracting their statements before the Court and
turning hostile:

(i) Threat/Intimidation.

(i) Inducement by various means.

(iii) Use of muscle and money power by the accused.

(iv) Use of stock witnesses.

(v) Protracted trials.

(vi) Hassles faced by the witnesses during investigation and trial.

(vii) Non-existence of any clear-cut legislation to check hostility of withess.

The Law Commission of India in its 198" Report titled “Witness Identity
Protection And Witness Protection Programmes” has also suggested to bring a
legislation on witness protection. However, no concrete action was taken.

These issues were again raised in a petition filed under Article 32 of the
Constitution of India before Supreme Court in Mahender Chawla and Others v. Union of
India and Others, AIR ONLINE 2018 SC 829by the petitioners who were vulnerable
witnesses in various cases instituted against godman Asharam and his son Narayan
Sai. Hon’ble Supreme Court considered the seriousness of the matter and has stepped
into the shoes of legislature invoking Article 141 and 142 of the Constitution of India
and has implemented the Witness Protection Scheme, 201@8repared by the Central
Government.

Considering various directions issued previously, it has been held by Supreme
Court that there is a paramount need to have witness protection regime, in a statutory
form, which all the stakeholders and all the players in the criminal justice system
concede. At the same time no such legislation has been brought about. These
considerations influenced the Court to issue directions implementing Witness
Protection Scheme which should be considered as law under Article 141 of the
Constitution till a suitable law is framed.



The directions are as follows :

(i) This Court has given its imprimatur to the Scheme prepared by respondent No.1
which is approved hereby. It comes into effect forthwith.

(i) The Union of India as well as States and Union Territories shall enforce the
Witness Protection Scheme, 2018 in letter and spirit.

(iii) It shall be the ‘law’ under Article 141/142 of the Constitution, till the enactment of
suitable Parliamentary and/or State Legislations on the subject.

(iv) In line with the aforesaid provisions contained in the Scheme, in all the district
Courts in India, vulnerable witness deposition complexes shall be set up by the
States and Union Territories. This should be achieved within a period of one year,
i.e., by the end of the year 2019. The Central Government should also support this
endeavour of the States/Union Territories by helping them financially and
otherwise.

WITNESS PROTECTION SCHEME, 2018

PREFACE
Aims and Objective:

The ability of a witness to give testimony in a judicial setting or to cooperate with
law enforcement and investigations without fear of intimidation or reprisal is essential
in maintaining the rule of law. The objective of this Scheme is to ensure that the
investigation, prosecution and trial of criminal offences is not prejudiced because
witnesses are intimidated or frightened to give evidence without protection from violent
or other criminal recrimination. It aims to promote law enforcement by facilitating the
protection of persons who are involved directly or indirectly in providing assistance to
criminal law enforcement agencies and overall administration of Justice. Witnesses
need to be given the confidence to come forward to assist law enforcement and
Judicial Authorities with full assurance of safety. It is aimed to identify series of
measures that may be adopted to safeguard witnesses and their family members from
intimidation and threats against their lives, reputation and property.

Need and justification for the scheme:

Jeremy Bentham has said that “Witnesses are the eyes and ears of justicén”cases
involving influential people, witnesses turn hostile because of threat to life and
property. Witnesses find that there is no legal obligation by the state for extending any
security.

Hon’ble Supreme Court also held in State of Gujrat v. Anirudh Singh (1997) 6 SCC
514, that: “It is the salutary duty of every witness who has the knowledge of the
commission of the crime, to assist the State in giving evidence.” Malimath Committee
on Reforms of Criminal Justice System, 2003 said in its report that



“By giving evidence relating to the commission of an offence, he performs a sacred
duty of assisting the Court to discover the truth”.In Zahira Habibulla H. Shiekh and
another v. State of Gujarat, 2004 (4) SCC 158 S@Ge Apex Court while defining Fair Trial
said “If the witnesses get threatened or are forced to give false evidence that also
would not result in a fair trial’.

First ever reference to Witness Protection in India came in 14t Report of the Law
Commission of India in 1958. Further reference on the subject are found in 154 and
178" report of the Law Commission in India. 198" Report of the Law Commission of
India titled as “Witness Identity Protection and Witness Protection Programmes, 2006”
is dedicated to the subject. Hon'ble Supreme Court observed in Zahira case(supra) —
“Country can not afford to expose its morally correct citizens to the peril of being
harassed by anti-social elements like rapists and murderers”. The 4t National Police
Commission Report, 1980 noted ‘prosecution witnesses are turning hostile because of
pressure of accused and there is need of regulation to check manipulation of
witnesses.”

Legislature has introduced Section 195A IPC in 2006 making Criminallntimidation
of Witnesses a criminal offence punishable with seven years of imprisonment.
Likewise, statutes namely Juvenile Justice (Care and Protection of Children) Act,
2015, Whistle Blowers Protection Act, 2011, Protection of Children from Sexual
offences Act, 2012 and Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act, 1989 also provide for safeguarding witnesses against the threats.
However no formal structured programme has been introduced as on date for
addressing the issue of witness protection in a holistic manner.

In recent year’s, extremism, terrorism and organized crimes have grown and are
becoming stronger and more diverse. Hence it is essential that witnesses, have trust in
criminal justice system. Witnesses need to have the confidence to come forward to
assist law enforcement and prosecuting agencies. They need to be assured that they
will receive support and protection from intimidation and the harm that criminal groups
might seek to inflict upon them in order to discourage them from co-operating with the
law enforcement agencies and deposing before the Court of law. Hence, it is high time
that a scheme is put in place for addressing the issues of witness protection uniformly
in the country.

Scope of the Scheme:

Witness Protection may be as simple as providing a police escort to the
witness up to the Courtroom or using modern communication technology (such as
audio video means) for recording of testimony. In other more complex cases,
involving organised criminal group, extraordinary measures are required to
ensure the witness’s safety viz. anonymity, offering temporary residence in a safe
house, giving a new identity, and relocation of the witness at an undisclosed



place. However, Witness protection needs of a witness may have to be viewed on case

to case basis depending upon their vulnerability and threat perception.
1.SHORT TITLE AND COMMENCEMENT:

(a)
(b)

2.
(a)
(b)

(c)

(d)

(e)

(f)

(9)

(h)

(i)

)

The Scheme shall be called “Witness Protection Scheme, 2018”

It shall come into force from the date of Notification.
PART — |
DEFINITIONS:
“Code” means the Code of Criminal Procedure, 1973 (2 of 1974);
“Concealment of Identity of Witness” means and includes any condition

prohibiting publication or revealing, in any manner, directly or indirectly, of the
name, address and other particulars which may lead to the identification of the
witness during investigation, trial and post-trial stage;

“Competent Authority” means a Standing Committee in each District chaired by
District and Sessions Judge with Head of the Police in the District as Member and
Head of the Prosecution in the District as its Member Secretary.

“Family Member” includes parents/guardian, spouse, live-in partner, siblings,
children, grandchildren of the witness;

“Form” means “Witness Protection Application Form” appended to this Scheme;
“In Camera Proceedings” means proceedings wherein the Competent
Authority/Court allows only those persons who are necessary to be present while
hearing and deciding the witness protection application or deposing in the court;
“Live Link” means and includes a live video link or other such arrangement
whereby a witness, while not being physically present in the courtroom for
deposing in the matter or interacting with the Competent Authority;

“Witness Protection Measures” means measures spelt out in Clause 7, Part-IlIl,
Part-1V and Part V of the Scheme.

“Offence” means those offences which are punishable with death or life
imprisonment or an imprisonment up to seven years and above and also offences
punishable punishable under Section 354, 354A, 354B, 354C, 354D and 509 of
IPC.

“Threat Analysis Report” means a detailed report prepared and submitted by the
Head of the Police in the District, investigating the case with regard to the
seriousness and credibility of the threat perception to the witness or his family
members. It shall contain specific details about the nature of



threats by the witness or his family to their life, reputation or property apart from
analyzing the extent, the person or persons making the threat have the intent,
motive and resources to implement the threats.

It shall also categorize the threat perception apart from suggesting the specific witness
protection measures which deserves to be taken in the matter;

(k) “Witness” means any person, who posses information or document about any
offence;

()  “Witness Protection Application” means an application moved by the witness in
the prescribed form before a Competent Authority for seeking Witness Protection
Order. It can be moved by the witness, his family member, his duly engaged
counsel or IO/SHO/SDPO/Prison SP concerned and the same shall preferably be
got forwarded through the Prosecutor concerned;

(m) “Witness Protection Fund” means the fund created for bearing the expenses
incurred during the implementation of Witness Protection Order passed by the
Competent Authority under this scheme;

(n) “Witness Protection Order” means an order passed by the Competent Authority
detailing the witness protection measures to be taken.

(o) “Witness Protection Cell” means a dedicated Cell of State/UT Police or Central
Police Agencies assigned the duty to implement the witness protection order.

PART — Il
3.CATEGORIES OF WITNESS AS PER THREAT PERCEPTION:
Category ‘A’ : Where the threat extends to life of witness or his family members,
during investigation/trial or thereafter.
Category ‘B’ : Where the threat extends to safety, reputation or property of the

witness or his family members, during the investigation/trial or thereafter.

Category ‘C’ : Where the threat is moderate and extends to harassment or

intimidation of the witness or his family member’s, reputation or property, during the

investigation/trial or thereafter.

4.STATE WITNESS PROTECTION FUND:

(a) There shall be a Fund, namely, the Witness Protection Fund from which the
expenses incurred during the implementation of Witness Protection Order passed
by the Competent Authority and other related expenditure, shall be met.

(b) The Witness Protection Fund shall comprise the following:-

i. Budgetary allocation made in the Annual Budget by the State Government;



ii. Receipt of amount of costs imposed/ordered to be deposited by the
courts/tribunals in the Witness Protection Fund;

iii. Donations/contributions from Charitable Institutions/ Organizations and
individuals permitted by Central/State Governments.

iv. Funds contributed under Corporate Social Responsibility.

(c) The said Fund shall be operated by the Department/Ministry of Home under
State/UT Government.

5. FILING OF APPLICATION BEFORE COMPETENT AUTHORITY :

The application for seeking protection order under this scheme can be filed in
the prescribed form before the Competent Authority of the concerned District where
the offence is committed, through its Member Secretary along with supporting
documents, if any.

6. PROCEDURE FOR PROCESSING THE APPLICATION:

(a) As and when an application is received by the Member Secretary of the
Competent Authority, in the prescribed form, it shall forthwith pass an order for
calling for the Threat Analysis Report from the ACP/DSP in charge of the
concerned Police Sub-Division.

(b) Depending upon the urgency in the matter owing to imminent threat, the
Competent Authority can pass orders for interim protection of the witness or his
family members during the pendency of the application.

(c) The Threat Analysis Report shall be prepared expeditiously while maintaining full
confidentiality and it shall reach the Competent Authority within five working days
of receipt of the order.

(d) The Threat Analysis Report shall categorize the threat perception and also
include suggestive protection measures for providing adequate protection to the
witness or his family.

(e) While processing the application for witness protection, the Competent Authority
shall also interact preferably in person and if not possible through electronic
means with the witness and/or his family members/employers or any other person
deemed fit so as to ascertain the witness protection needs of the witness.

(f) All the hearings on Witness Protection Application shall be held in-camera by the
Competent Authority while maintaining full confidentiality.

(g) An application shall be disposed of within five working days of receipt of Threat
Analysis Report from the Police authorities.

(h) The Witness Protection Order passed by the Competent Authority shall be
implemented by the Witness Protection Cell of the State/UT or the Trial
Court, as the case may be. Overall responsibility of implementation of all



(i)

)

7.

witness protection orders passed by the Competent Authority shall lie on the Head
of the Police in the State/UT.
However, the Witness Protection Order passed by the Competent Authority for
change of identity and/or relocation shall be implemented by the Department of
Home of the concerned State/UT.
Upon passing of a Witness Protection Order, the Witness Protection Cell shall file
a monthly follow-up report before the Competent Authority.
In case, the Competent Authority finds that there is a need to revise the Witness
Protection Order or an application is moved in this regard, and upon completion of
trial, a fresh Threat Analysis Report shall be called from the ACP/DSP in charge
of the concerned Police Sub- Division.

TYPES OF PROTECTION MEASURES:

The witness protection measures ordered shall be proportionate to the threat

and shall be for a specific duration not exceeding three months at a time. They may
include:

(a)

(b)
(c)

(d)
(e)
(f)
(9)
(h)
(i)

)
(k)

(1

Ensuring that witness and accused do not come face to face during investigation
or trial;

Monitoring of mail and telephone calls;

Arrangement with the telephone company to change the witness’s telephone
number or assign him or her an unlisted telephone number,;

Installation of security devices in the witness’s home such as security doors,
CCTV, alarms, fencing etc;

Concealment of identity of the witness by referring to him/her with the changed
name or alphabet;

Emergency contact persons for the witness;

Close protection, regular patrolling around the witness’s house;

Temporary change of residence to a relative’s house or a nearby town;

Escort to and from the court and provision of Government vehicle or a State
funded conveyance for the date of hearing;

Holding of in-camera trials;

Allowing a support person to remain present during recording of statement and
deposition;

Usage of specially designed vulnerable witness court rooms which have special
arrangements like live video links, one way mirrors and screens apart from
separate passages for witnesses and accused, with option to modify the image of
face of the witness and to modify the audio feed of the witness’ voice, so that
he/she is not identifiable;



(m) Ensuring expeditious recording of deposition during trial on day to day basis
without adjournments;

(n) Awarding time to time periodical financial aids/grants to the witness from Witness
Protection Fund for the purpose of re-location, sustenance or starting a new
vocation/profession, if desired,;

(o) Any other form of protection measures considered necessary.

8. MONITORING AND REVIEW:

Once the protection order is passed, the Competent Authority would monitor its
implementation and can review the same in terms of follow-up reports received in the
matter. However, the Competent Authority shall review the Witness Protection Order
on a quarterly basis based on the monthly follow-up report submitted by the Witness
Protection Cell.

PART — I
9. PROTECTION OF IDENTITY:

During the course of investigation or trial of any offence, an application for
seeking identity protection can be filed in the prescribed form before the Competent
Authority through its Member Secretary.

Upon receipt of the application, the Member Secretary of the Competent Authority
shall call for the Threat Analysis Report. The Competent Authority shall examine the
witness or his family members or any other person it deem fit to ascertain whether
there is necessity to pass an identity protection order.

During the course of hearing of the application, the identity of the witness shall
not be revealed to any other person, which is likely to lead to the witness
identification. The Competent Authority can thereafter, dispose of the application as
per material available on record.

Once, an order for protection of identity of witness is passed by the Competent
Authority, it shall be the responsibility of Witness Protection Cell to ensure that
identity of such witness/his or her family members
includingname/parentage/occupation/address/digital footprints are fully protected.

As long as identity of any witness is protected under an order of the Competent
Authority, the Witness Protection Cell shall provide details of persons who can be
contacted by the witness in case of emergency.

PART - IV
10. CHANGE OF IDENTITY:

In appropriate cases, where there is a request from the witness for change of
identity and based on the Threat Analysis Report, a decision can be taken for
conferring a new identity to the witness by the Competent Authority.



Conferring new identities includes new name/profession/parentage and providing
supporting documents acceptable by the Government Agencies. The new identities
should not deprive the witness from existing educational/ professional/property rights.

PART -V

11. RELOCATION OF WITNESS:

In appropriate cases, where there is a request from the witness for relocation and
based on the Threat Analysis Report, a decision can be taken for relocation of the
witness by the Competent Authority. The Competent Authority may pass an order for
witness relocation to a safer place within the State/UT or territory of the Indian Union
keeping in view the safety, welfare and wellbeing of the witness. The expenses shall
be borne by the Witness Protection Fund.

PART — VI

12. WITNESSES TO BE APPRISED OF THE SCHEME:

Every state shall give wide publicity to this Scheme. The 10 and the Court shall
inform witnesses about the existence of “Witness Protection Scheme” and its salient
features.

13. CONFIDENTIALITY AND PRESERVATION OF RECORDS:

All stakeholders including the Police, the Prosecution Department, Court Staff,
Lawyers from both sides shall maintain full confidentiality and shall ensure that under
no circumstance, any record, document or information in relation to the proceedings
under this scheme shall be shared with any person in any manner except with the Trial
Court/Appellate Court and that too, on a written order. All the records pertaining to
proceedings under this scheme shall be preserved till such time the related trial or
appeal thereof is pending before a Court of Law. After one year of disposal of the last
Court proceedings, the hard copy of the records can be weeded out by the Competent
Authority after preserving the scanned soft copies of the same.

14. RECOVERY OF EXPENSES:

In case the witness has lodged a false complaint, the Home Department of the
concerned Government can initiate proceedings for recovery of the expenditure
incurred from the Witness Protection Fund.

15. REVIEW:

In case the witness or the police authorities are aggrieved by the decisions of the
Competent Authority, a review application may be filed within 15 days of passing of the
orders by the Competent Authority.



Before,
The Competent Authority,

District

Witness Protection Application

under

Witness Protection Scheme, 2018

Application for:

1.

2.
3.
4

Witness Protection
Witness ldentity Protection
New ldentity

Witness Relocation

(To be filed in duplicate)

Particulars of the Witness

1. (Fill in Capital):
1) Name
2) Age
3) Gender (Male/Female/Other)
4) Father’s/Mother’s Name
5) Residential Address
6) Name and other details of family
membersof the witness who are receiving
orperceiving threats
7) Contact details (Mobile/e-mail)
2 Particulars of Criminal matter

1) FIR No.

2) Under Section

3) Police Station

4) District

5) D.D. No. (in case FIR not yet registered)
6) Criminal Case No. (in case of private

complaint)




3 Particulars of the Accused
(if available/known):
1) Name
2) Address
3) Phone No.
4) Email id
4, Name & other particulars of the person
giving/suspected of giving threats
5. Nature of threat perception. Please give brief
details of threat received in the matter with
specific date, place, mode and words used
6. Type of witness protection measures prayed
by/for the witness

» Applicant/witness can use extra sheets for giving additional information.

(Full Name with signature)

Date: ..o
Place:.......cooiiiii .
UNDERTAKING

1. | undertake that | shall fully cooperate with the competent authority and the
Department of Home of the State and Witness Protection Cell.

2. | certify that the information provided by me in this application is true and correct
to my best knowledge and belief.

3. 1 understand that in case, information given by me in this application is found to

be false, competent authority under the scheme reserves the right to recover the
expenses incurred on me from out of the Witness Protection Fund.

(Full Name with signature)



)
IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

AMENDMENTS IN THE HIGH COURT OF MADHYA PRADESH
RULES, 2008

9, 8 , &( X6+

Jabalpur, the 14/15 ™ February 2019
No.A-561.— In exercise of the powers conferred by Articles 225 of the Constitution

of India, Section 54 of the States Reorganisation Act, 1956, clauses 27 and 28 of the
letters patent, Section 3 of the Madhya Pradesh Uchcha Nyayalaya (Khandpeeth ko
Appeal) Adhiniyam, 2005, the High Court of Madhya Pradesh, hereby, makes the
following amendments in the High Court of Madhya Pradesh Rules, 2008, namely :-

AMENDMENTS

In the-said rules,-
1. In Chapter-XIl.-

After Rule 6, the following Rule shall be inserted :-

“6A. In a criminal appeal where a sentence of imprisonment for a term 10 years or
more has been imposed, an application for suspension of sentence shall be
posted before the Principal Registrar/Registrar (Judicial) within three days of
filing and if no written objection is filed within next three days by the State
then the suspension application shall be listed without delay before the
bench;

Provided that an application for temporary suspension of sentence on
the ground other than on merits shall be posted directly before the
bench within three days of filing.”

AMENDMENTS IN THE MADHYA PRADESH CIVIL COURT
RULES, 1961

No. C-802.-In exercise of the powers conferred by Article 227 of the Constitution
of India read with Section 122 of the Code of Civil Procedure, 1908 and Section 23 of
the Madhya Pradesh Civil Courts Act, 1958, the High Court of Madhya Pradesh,
hereby, makes the following further amendment in the Madhya Pradesh Civil Courts
Rules, 1961, namely :-



AMENDMENT

1. In the said rules,-
1. After rule 594, the following rule shall be added namely :-
“595. Special provision for person under disability. —The Court may, wherever it
deems necessary, direct any person or authority to provide copy of any pleading or
document to any person in Braille script”.
2. This amendment shall come into force from the date of its publication in the

Gazette.

AMENDMENTS IN THE MADHYA PRADESH RULES AND
ORDERS (CRIMINAL)

In exercise of the powers conferred by Section 477 of the Code of Criminal
Procedure, 1973 (2 of 1974), the High Court of Madhya Pradesh, hereby, makes the

following amendment in the Madhya Pradesh Rules and Orders (Criminal), namely :-
AMENDMENT

1. In the said rules,-
1. After rule 433, the following rule shall be added, namely :-
“434, Special provision for person under disability. — The Court may, wherever it
deems necessary, direct any person or authority to provide copy of any pleading or
document to any person in Braille script”.
2. This amendment shall come into force from the date of its publication in the

Gazette.

AMENDMENTS IN THE DISTRICT COURTS OF MADHYA PRADESH
DIGITIZATION OF RECORDS RULES, 2016

The High Court of Madhya Pradesh, hereby, makes the following amendments in

the District Courts of Madhya Pradesh Digitization of Records Rules, 2016, namely :-



AMENDMENT

In the said rules.-
1. Inrule 2, sub-rule (3) shall be omitted.
2. Inrule 5.-
(1) for sub-rule (5), the following sub-rule shall be substituted, namely :-
“(5) The scanned and digitally signed images of the physical records, shall be
kept in such format and in such medium as may, from time to time, be
specified by the Chief Justice of the High Court of Madhya Pradesh.”;
(2) After sub rule (6), the following sub-rule shall be added, namely :-
“(7) The Chief Justice may, from time to time, issue directions for effective
implementation of these Rules and the Madhya Pradesh Civil Courts Rules,
1961 and Madhya Pradesh Rules and Orders (Criminal).”; .
3. The Note shall be omitted.

REGISTRAR GENERAL
High Court of Madhya Pradesh

MADHYA PRADESH VIDEO CONFERENCING RULES, 2018

There is an urgent need for a user-friendly video conferencing facility for the
purpose of recording of evidence of witnesses unable to attend the Court with intent to
avoid delay in judicial proceeding due to non-availability of withesses and accused.
The Information Technology is a good tool for speedy trial and speedy justice.

The video conferencing will be an integrated web technology capable of running
seamlessly over Internet/Intranet, Virtual Private Network (VPN) which allows the
District Courts of Madhya Pradesh to ensure the presence of witness, accused and
other Stakeholders.

Therefore, in exercise of the powers, conferred by Article 227 of the Constitution
of India, read with Section 122 of the Code of Civil Procedure, 1908 and Section 23 of
the Madhya Pradesh Civil Courts Act, 1958 and Section 477 of the Code of Criminal
Procedure, 1973, the High Court of Madhya Pradesh, hereby, makes the following
rules to ensure the presence of witness, accused for the purpose of recording of

evidence through video conferencing facility, namely.-



RULES

Short title, extent and commencement;:

(1)

(2)

(3)

These rules may be called the District Courts of Madhya Pradesh Video
Conferencing Rules, 2018.

It shall apply to all District Court Establishments in the State of Madhya
Pradesh.

It shall come into force from the date of their notification in the Official

Gazette.

Definitions: (1) Unless the context otherwise requires,-

(a)
(b)

(c)

(d)

(2)

“Cr.P.C.” means “The Code of Criminal Procedure, 1973".

“Electronic records” shall bear the same meaning as assigned under the
Information Technology Act, 2000.

“Guidelines” means the guidelines issued by the High Court of Madhya
Pradesh and appended to these rules;

“Video conferencing” means and includes to conduct a conference between
two or more participants at different sites by using computer networks to
transmit audio and video data.

The words and phrases not defined herein shall bear the same meaning as
assigned to them in the Madhya Pradesh Civil Court Rules, 1961, Rules and
Orders (Criminal) and the Information Technology Act, 2000.

Recording of Evidence through Video Conferencin g:

(1)

(2)
(3)

(4)

Where infrastructure for video conferencing is available, a withess may be
examined electronically through video conferencing, as far as may be, in the
manner specified in Appendix-l (as may, from time to time, beamended).

The video conferencing be preferably for outstation witnesses.

Where the Court is of the view that owing to the need to actually show
documents to the witness, his evidence cannot be effectively recorded
through video conferencing, the Court may, in its discretion decline to
examine such witness through video conferencing.

Any party, other than Public Prosecutor, proposing to examine any witness

through video conferencing, shall file an application for permission.



(5) The witness proposing to be examined through video conferencing shall
display his identity proof to the satisfaction of the Court, if required.

(6) All other provisions of any law or rule for time being in force for summoning
and examination of a witness and recording of evidence shall apply mutatis
mutandisto examination through video conferencing.

(7) A copy of the deposition of withness shall be prepared and kept in record.

(8) The expenses and the cost of examination through video conferencing shall
be borne by the party proposing such examination, if it is not payable by the
Government.

(9) The Commissioner appointed by the Court shall adhere to these Rules while
recording the deposition.

Judicial Remand:

The Court may, at its discretion, authorize detention of an accused through video

conferencing;

Provided that judicial remand at the first instance; or Police remand shall not be

granted through video conferencing.

Framing of charge:

The Court may, at its discretion, frame charge in a criminal trial through video

conferencing.

Examination of accused:

The Court may, at its discretion, examine the accused under Section 313 of

Cr.P.C. through video conferencing.

Proceeding under Section 164 of the Cr.P.C.:

The Court may, at its discretion, examine a witness or an accused under Section

164 of Cr.P.C. through Video Conferencing.

Wherever any action is taken by the Court through video conferencing, that fact

shall be specifically mentioned in the Order Sheet; and it shall not be necessary

to acquire the signature/thumb impression on any document, of any person who is
not physically present before the Court.

Plea Bargaining

On an application from an accused not previously convicted, the Court may, in its

discretion, arrange a meeting of accused with the victim through video

conferencing. The Court may provide an opportunity to the pleaders



of respective parties to participate in the meeting where, after the meeting, a

satisfactory disposal of the case is probable, the Court shall record this fact and

may, in its discretion, dispose of the case on the basis of plea-bargaining, as per

law.

APPENDIX - 1|
VIDEO CONFERENCING GUIDELINES

General :-

(1)

(2)

(3)

(4)

(5)

In these guidelines, reference to the ‘Court point’ means the Courtroom or
other place where the Court is sitting or the place where Commissioner
appointed by the Court to record the evidence by video conference is sitting
or the place where enquiring officer is sitting and the ‘remote point’ is the
place where person required to be present or appear via video conference is
located.

Person required to be present or appear includes a person whose deposition
or statement is required to be recorded or in whose presence certain
proceedings are to be recorded or an Advocate who intends to cross-examine
a witness or any person who is required to makesubmissions before the
Court or any other person who is permitted by the Court to appear through
video conference.

Wherever possible, proceedings by way of video conference shall be
conducted as judicial proceedings and the same courtesies and protocols will
be observed. All relevant statutory provisions applicable to judicial
proceedings including the provisions of the Information Technology Act, 2000
and the Indian Evidence Act, 1872 shall apply to the recording of evidence by
video conference.

Video conferencing facilities can be used in all matters including remands,
bail applications and in civil and criminal trials where a person required to be
present or appear is located intrastate, interstate, or overseas. However,
these guidelines will not apply to the confessions under Section 164 of the
Cr.P.C.

The guidelines applicable to a Court will mutatis mutandisapply to a
Commissioner appointed by the Court to record the evidence and the enquiry
officer conducting the enquiry. The reference to ‘Court’ directing Video
Conferencing includes the Enquiry Officer conducting the enquiry, unless the
context otherwise requires.



Appearance by video conference- .

A Court may, either suo motu or on application of a party or a witness, direct by

reasoned order that any person shall appear before it or be examined or give

evidence or make a submission to the Court through video conference.

Preparatory arrangements for video conference:-

(1)

(2)

(3)

(4)

There shall be coordinators both at the Court point as well as at the remote

point.

In the High Court, person nominated by the High Court shall be the

coordinator at the Court point.

In the District Courts, a person nominated by the High Court or the District

Judge, shall be the co-ordinator at the Court point as well as the remote

point.

The co-ordinator at the remote point may be any of the following.-

(i) Where the person required to be present or appear is overseas, the
Court may specify the co-ordinator out of the following:-

(a) the official of Consulate/Embassy of India,
(b) duly certified Notary Public/Oath Commissioner,

(i) Where the person required to be present or appear is in another
State/U.T, any responsible official as may be nominated by the District
Judge concerned.

(iii) Where the person required to be present or appear is in custody, the
concerned Jail Superintendent or any other responsible official
nominated by him.

(iv) Where the person required to be present or appear is in a hospital,
public or private, whether run by the Central Government, the State
Government, local bodies or any other person, the Medical
Superintendent or In-charge of the said hospital or any other responsible
official nominated by him;

(v) Where the person required to be present or appear is a juvenile or a
child who is an inmate of an Observation Home/Special Home/Children’s
Home/ Shelter Home, the Superintendent/ Officer In-charge of that Home

or any other responsible official nominated by him.



(5)

(6)

(7)

(vi) Where the person required to be present or appear, is in custody or care
of any other government organisation or institution, the
Superintendent/Officer In-Charge of such organisation or institution or
any other responsible official nominated by him.

(vii) Where the person required to be present or appear is a government
servant or working in any government organisation, the Head of the
Office or any other responsible official nominated by him.

(viii) Wherever co-ordinator is to be appointed at the remote point under clause 3(4), sub-
clause (iii), (iv), (v), (vi) and (vii) and video conferencing facilities are not available in
that Office, organisation or institution, the Court concerned will make formal request
to District Judge concerned in whose jurisdiction the remote point is located to
appoint a co-ordinator and to provide facility of Video conferencing from Court
premises of such remote location.

(ix) In case of any other person, as may be ordered by the Court.

The co-ordinators at both the points shall ensure that the minimum

requirements as mentioned in the Guideline No.4 are in position at Court

point and remote point and shall conduct a test between both the points well
in advance, to resolve any technical problem so that the proceedings are
conducted without interruption.

It shall be ensured by the co-ordinator at the remote point that:-

(i) The person required to be present or appear is available and ready at
the room earmarked for the video conference at least 30 minutes before
the scheduled time.

(i) No other recording device is permitted except the one installed in the
video conferencing room.

(iii) Entry into the video conference room is regulated.

(iv) The person to be examined is not helped, prompted or tutored by any other person
and is not referring to any document, script or device without the permission of the
Court during his examination.

(i) Where the witness is to be examined through video conferencing
or it is otherwise expedient to do so, the Court shall send
sufficiently in advance the schedule of video conference, and may
send in appropriate cases, non-editable digital scanned copies of
all or any part of the record of the proceeding on official E-mail
account of the concerning authority defined in clause 3(4)



(ii)

or by email through NIC or any other Indian service provider to the co-
ordinator at remote point.

It shall be ensured by the co-ordinator at the Court point that the co-
ordinator at the remote point has certified copies or print out of non-
editable scanned copies of all or any part of record of proceeding in a
sealed cover or the soft copy thereof sent by the Court sufficiently in
advance of the scheduled video conference. But, the same shall be
permitted to be utilised by the person to be present or appear, under
permission of the Court.

(8) The Court shall order the co-ordinator at the remote point or at the Court

point wherever it is more convenient, to provide:-

(i)

(i)

a translator in case the person to be examined is not conversant with
Court language;

an expert in sign languages in case the person to be examined is speech
and/or hearing impaired,;

(iii) for reading of documents in case the person to be examined is visually

(iv)

challenged;

an interpreter or special educator, as the case may be, in case the
person to be examined is temporarily or permanently mentally or
physically disabled.

Minimum requisites for video conference:-

(i)

A desktop or laptop computer

(i) Device ensuring uninterrupted power supply

(iii) Device ensuring uninterrupted internet connectivity

(iv) Video Camera

(v)

Microphones and speakers

(vi) Display unit

(vii) Printer

(viii) Scanner including mobile scanner

(ix) Comfortable sitting arrangements ensuring privacy

(x) Adequate lighting

(xi) Insulations as far as possible/proper acoustics



Cost of video conferencing:-

The Court may make an order as to expenses, if any, in facilitating proceedings

through video conferencing, as it considers appropriate taking into account

rules/instructions regarding payment of expenses to complainant and witnesses

as may be prevalent from time to time.

Procedures generally:-

(1)

(2)

(3)

(4)

(5)

(6)

(7)

The identity of the person required to be present or appear shall be confirmed by the
Court with the assistance of the co-ordinator at remote point at the time of proceedings
through video conferencing and a note to such identification shall be recorded by the
concerned Court.

In civil cases, party requesting for presence or appearance of any person
through video conferencing shall confirm to the Court his location, his
willingness to be present or appear by video conferencing, place and facility
of such video conferencing and a note to such confirmation shall be recorded
by the concerned Court.

In criminal cases, where the person to be examined is a prosecution witness
or Court witness or a person is to make submission for prosecution, the
prosecution and where person to be examined is a defence witness or a
person is to make submission for defence, the defence counselor the
accused will confirm to the Court his location, his willingness to be present or
appear by video conferencing, place and facility of such video conferencing.
In case person to be examined or appear is an accused, prosecution/
defence counsel will confirm his location at remote point.

Video conference shall ordinarily take place during the Court hours.
However, the Court may pass suitable directions with regard to timings of the
video conferencing as the circumstances may dictate.

The record of proceedings including transcription of statement shall be
prepared at the Court point under supervision of the Court and accordingly
authenticated as per existing rules of procedure.

If digital signatures are available at both points, the soft copy of transcript
digitally signed by the presiding officer at the Court point shall be sent by
official e-mail account through NIC or any other Indian service provider to the
remote point where printout of the same will be taken and signed by the
deponent. Scanned copy of the statement digitally signed by co-ordinator at
the remote point would be sent by e-mail to the Court point. The hard copy
would also be sent subsequently, preferably within three days by the co-
ordinator at the remote point to the Court point by recognised courier/post.



(8)

(9)

(10)

(11)

(12)

Where digital signatures are not available, the printout of the transcript shall
be signed by the presiding officer and the representative of the parties, if
any, at the Court point and shall be sent in non-editable scanned format by e-
mail through NIC or any other Indian service provider to the remote point
where printout of the same will be taken and signed by the deponent and
counter signed by the co-ordinator at the remote point. Non-editable scanned
format of the transcript so signed shall be sent by email to the Court point
where printout of the same will be taken and shall be made part of the
record. The hard copy would also be sent subsequently, preferably within
three days by the co-ordinator at the remote point to the Court point by
recognised courier/post.

(i) The audio-visual of the examination of witnesses through video
conferencing shall be recorded at the Court point. An encrypted
master copy with hash value shall be retained in the Court as a
part of the record, if possible.

(i) The Court may, at the request of a person to be examined, or on its own motion,
taking into account the best interests of the person to be examined, direct
appropriate measures to protect his privacy keeping in mind his age, gender and
physical condition.

Where a party or a lawyer requests that in the course of video-conferencing

some privileged communication may have to take place, Court will pass

appropriate directions in that regard.

Where a person required to be present or appear is not capable of visiting

Court point or remote point due to any sickness or other physical infirmity, or

whose presence cannot be secured without undue delay or expense, the

Court may authorise any of its subordinate staff as coordinator to facilitate

video conferencing from place of his convenience. Such staff or coordinator

can be provided with portable video conferencing system including Laptop to
facilitate video conferencing from such place.

In case any party or his/her authorized person is desirous of being physically

present at the remote point at the time of recording of the evidence, it shall

be open for such party to make arrangements at party’s own costs including
for appearance/representation at the remote point subject to orders to the
contrary by the Court.

Examination of Medical and other experts:-

(1)

The examination of medical and other experts shall as far as practicable, be
conducted through, video conferencing.



(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

Whoever wishes to examine a medical or other expert in his favour shall
disclose the current place of posting or practice of the concerned expert
along with his email address and/or contact number.

The co-ordinator shall fix the time of the video conferencing in consultation
with the Medical or other expert and the Court concerned.

Where available, digitally signed soft copies/scanned non-editable copies of
the MLC reports, PM reports and FSL reports shall be posted on official
website of High Court of Madhya Pradesh or the State Government and such
expert can refer those documents at the time of recording of evidence
through Video Conferencing.

All documents which are not available over the server including query reports
shall be made available to such experts well in advance by the Court through
the co-ordinator at remote point. .

If the documents to be proved by the Medical or other expert are in
possession of a third person or party, a simultaneous direction would be
issued by the Court requiring that person to make available the documents in
the Court sufficiently before the time of recording of evidence of the medical
or other expert through video conferencing,

In civil cases, the concerned Court will fix a date, before which the
examination-in-chief will be furnished by the Medical Expert or other expert
concerned, to the Court.

On the given time, the Court will organize two ways or three-ways video
conferencing i.e. between Court, Medical Expert or other expert and the
Central/District Jail, if the accused is in custody and not in Court to facilitate
recording of the statement of the medical or other experts.

Until video conferencing facilities are established in Civil Hospitals, Private
Hospitals, Medical Colleges, Forensic Science Laboratories and other related
institutions, the medical or other experts may go to the District/Civil Court or
any other Government organisation or undertaking where video conferencing
facility is available. The District Judge or Head of the organisation or
undertaking, as the case may be, would facilitate recording of evidence of
medical or other experts by permitting them access to the VC rooms.

Putting documents to a person at remote point:-

If in the course of examination of a person at remote point by video-conference, it

is necessary to put a document to him, the Court may permit the document to be

put in the following manner:-



10.

11.

12.

(a) if the document is at the Court point, by transmitting a copy of it to the remote point
electronically including through a document visualizer or video camera and the copy so
transmitted being then put to the person,

(b) if the document is at the remote point, by putting it to the person and
transmitting a copy of it to the Court point electronically including through a
document visualizer or video camera. The hard copy would also be sent
subsequently to the Court point by courier/mail.

Persons unconnected with the cases:-

(1) Third parties may be allowed to be present during video conferencing subject
to orders to the contrary, if any, by the Court.

(2) Where, for any reason, a person unconnected with the case is present at the
remote point, then that person shall be identified by the co-ordinator at the
remote point at the start of the proceedings and the purpose for his being
present explained to the Court.

Conduct of proceedings:-

(1) Establishment and disconnection of links between the Court point and the
remote point would be regulated by orders of the Court.

(2) The Court shall satisfy itself that the person required to be present or appear
at the remote point can be seen and heard clearly and similarly that the
person to be examined at the remote point can clearly see and hear the
Court.

Cameras:-

(1) The Court shall, at all times have the ability to control the camera view at
remote point so that there is an unobstructed view of all the persons present
in the room.

(2) The Court shall have a clear image of each deponent to the extent possible
so that the demeanour of such person may be observed.

Residuary Clause :-

Such matters with respect to which no express provision has been made in these

guidelines shall be decided by the Court consistent with furthering the interests of

justice.



THE MADHYA PRADESH EXCISE (AMENDMENT) ACT, 2014
(NO. 14 OF 2014)
(Received the assent of the Governor on the 12" August, 2014; assent first

published in the “Madhya Pradesh Gazette (Extra-ordinary)”, dated the22m August,
2014.)

An Act further to amend the Madhya Pradesh Excise A ct, 1915.
Be it enacted by the Madhya Pradesh Legislature in the sixty-fifth year of the

Republic of India as follows:-

1.

Short title and commencement.— (1) This act may be called the Madhya Pradesh
Excise (Amendment) Act, 2014.

(2) It shall come into force on the date of its publication in the official gazette.

Amendment of Section 48. — In Section 48 of the Madhya Pradesh Excise Act,
1915 (hereinafter referred to as the Principal Act), in sub-section (1), in clause
(a), for the word and figure “Section 37”, the words and figures “Section 34 for
contravention of any condition of a licence, permit or pass granted under this Act,
Section 37" shall be substituted.

Amendment of Section 54. — In Section 54 of the Principal Act, for the word
“after recording the grounds of his belief’ the words “after recording the grounds
of his belief and subject to such condition as may be prescribed” shall be
substituted.

Amendment of Section 61. - In Section 61 of the Principal Act, in
sub-section (1), in clause (a), for the word and figure “Section 37", the words and
figures “Section 34 for the contravention of any condition of a licence, permit or
pass granted under this Act, Section 37" shall be substituted.

miscarriage of justice which may arise from acquittal
the quilty is no less than from the conviction of an
innocent",'

Dr Arjit Pasayat, J. in State of U.P. V.

Satish, (2005) 3 SCC 114, para 24







