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PART–II 
(NOTES ON IMPORTANT JUDGMENTS) 

 ACT/ TOPIC NOTE PAGE 

  NO. NO. 

ACCOMMODATION CONTROL ACT, 1961 (M.P.) 

ःथान िनयंऽण अिधिनयमःथान िनयंऽण अिधिनयमःथान िनयंऽण अिधिनयमःथान िनयंऽण अिधिनयम, 1961 (म.ू.)म.ू.)म.ू.)म.ू.) 

 Section 12 – ( i ) Proof of t it le in evict ion suit. 

 ( i i)  Tenant is entit led to chal lenge the derivative t it le of the landlord.  

 ( i ii ) Doctr ine of attornment – Explained. 

 धाराधाराधाराधारा    12 12 12 12 ----  (i ) िनंकासन के वाद म, ःव-व का सबूत। 

 ( i i ) अिभधार1 भू-ःवामी के 3यु-प�न ःव-व को चुनौती देने का हकदार है। 

 ( i i i ) अिभधृित क8 ःवीकृित का िस9ांत - 3या:या क8 गई।  202  326 

 Section 12(1)(f) – ( i ) Proof of ownership in suit  for evict ion – Not same as t it le suit. 

 ( i i)  Estoppel – Admission of tenancy by tenant. 

 ( i ii ) Alternative accommodation – Landlord is the best judge. 

 ( iv) Proof of bonafide requirement    

 धाराधाराधाराधारा    12(1)(12(1)(12(1)(12(1)(चचचच) ) ) ) ---- (i) िनंकासन के वाद म, ःव-व का सबूत - ःव-व के वाद के समान नह1।ं 

 (ii) �वबधं - अिभधिृत क8 अिभधार1 <ारा संःवीकृित। 

 (iii) वैक=>पक ःथान - भ-ूःवामी सव?@म िनणा�यक है। 

 (iv) सAावी आवँयकता का सबूत।  201*  325 

  



 

II 

 

CIVIL PROCEDURE CODE, 1908 

िस�वल ू�बया सं�हतािस�वल ू�बया सं�हतािस�वल ू�बया सं�हतािस�वल ू�बया सं�हता, 1908 

 Section 9 and Order 7 Rule 11 – See Sections 13, 17 and 34 of the Securi tisation and 

Reconstruct ion of Financial Assets and Enforcement of Securi ty Interest Act, 2002   

 धाराधाराधाराधारा    9 9 9 9 एवंएवंएवंएव ं   आदेशआदेशआदेशआदेश    7 7 7 7 िनयमिनयमिनयमिनयम    11 11 11 11 ----    देख,देख,देख,देख, ूितभिूतकरणूितभिूतकरणूितभिूतकरणूितभिूतकरण औरऔरऔरऔर �व@ीय�व@ीय�व@ीय�व@ीय आ=ःतयEआ=ःतयEआ=ःतयEआ=ःतयE काकाकाका पुनग�ठनपुनग�ठनपुनग�ठनपुनग�ठन एवंएवंएवंएव ंूितभूितूितभूितूितभूितूितभूित �हत�हत�हत�हत ूवत�नूवत�नूवत�नूवत�न अिधिनयमअिधिनयमअिधिनयमअिधिनयम, 2002 

क8क8क8क8 धाराएंधाराएंधाराएंधाराए ं13, 17 एवंएवंएवंएव ं34।।।।      246*  387 

 Section 9 and Order 39 Rules 1 and 2 – See Section 32 of the Public Trusts Act, 1951. 

 धाराधाराधाराधारा    9 9 9 9 एवंएवंएवंएव ं   आदेशआदेशआदेशआदेश    39, 39, 39, 39, िनयमिनयमिनयमिनयम    1 1 1 1 एवंएवंएवंएव ं   2 2 2 2 ----    देख,देख,देख,देख, लोकलोकलोकलोक �यास�यास�यास�यास अिधिनयमअिधिनयमअिधिनयमअिधिनयम, 1951 क8क8क8क8 धाराधाराधाराधारा 32।।।।  203  327 

 Section 144 – Resti tut ion and award of mesne prof it  thereunder – Also, from date  of 

dispossession. 

 धाराधाराधाराधारा    144 144 144 144 ---- ू-याःथापन एवं इसके अधीन अंतःकालीन लाभ का संशय - यह भी, आिधप-यIयुत �कये जाने क8 �दनांक 

से।  204*  329 

 Order 6 Rule 17 – Amendment of Plaint – Considerations. 

 आदेशआदेशआदेशआदेश     6 6 6 6 िनयमिनयमिनयमिनयम     17 17 17 17 ----  वादपऽ म, संशोधन - �वचारणीय �बंदु।  205  329 

 Order 6 Rule 17 – Consideration for grant of amendment in writ ten statement. 

 आदेशआदेशआदेशआदेश     6 6 6 6 िनयमिनयमिनयमिनयम     17 17 17 17 ----  िल=खत कथन म, संशोधन क8 अनुKा हेतु �वचारणीय �बंदु।  206*  331 

 Order 7 Rule 11 – See Sections 13, 17 and 34 of the Securi t isation and Reconstruction of 

Financial  Assets and Enforcement of Security Interest Act, 2002   

 आदेशआदेशआदेशआदेश    7 7 7 7 िनयमिनयमिनयमिनयम    11 11 11 11 ----    देख,देख,देख,देख, ूितभूितकरणूितभूितकरणूितभूितकरणूितभूितकरण औरऔरऔरऔर �व@ीय�व@ीय�व@ीय�व@ीय आ=ःतयEआ=ःतयEआ=ःतयEआ=ःतयE काकाकाका पुनग�ठनपुनग�ठनपुनग�ठनपुनग�ठन एवंएवंएवंएव ंूितभूितूितभूितूितभूितूितभूित �हत�हत�हत�हत ूवत�नूवत�नूवत�नूवत�न अिधिनयमअिधिनयमअिधिनयमअिधिनयम, 2002 क8क8क8क8 धाराएंधाराएंधाराएंधाराए ं13, 

17 एवंएवंएवंएव ं34।।।।     247*  387 

 Order 7 Rule 11 (d) – Whether t ime is essence of  contract of sale? It  is a question of fact – 

Cannot be dealt without taking evidence. 

 आदेशआदेशआदेशआदेश    7 7 7 7 िनयमिनयमिनयमिनयम    11 (11 (11 (11 (घघघघ) ) ) ) ----    MयाMयाMयाMया    समयसमयसमयसमय    �वबय�वबय�वबय�वबय    सं�वदासं�वदासं�वदासं�वदा    काकाकाका    सारसारसारसार    हैहैहैहै? ? ? ? यहयहयहयह    तNयतNयतNयतNय    काकाकाका    ूOूOूOूO    हैहैहैहै    ----    साआयसाआयसाआयसाआय    िलयेिलयेिलयेिलये    �बना�बना�बना�बना    �वचार�वचार�वचार�वचार    नह1ंनह1ंनह1ंनह1 ं   �कया�कया�कया�कया    जाजाजाजा    सकतासकतासकतासकता    है।है।है।है।    

    249  388 

 Order 8 Rule 1 – Extension of t ime to f ile wri t ten statement – Satisfactory explanation must be 

offered.  

 आदेशआदेशआदेशआदेश     8 8 8 8 िनयमिनयमिनयमिनयम     1111  - िल=खत कथन ूःतुत करने हेतु समय का बदला जाना - संतु��ूद ःप�ीकरण ूःतुत �कया जाना 

चा�हये।  207  331 

 Order 21 Rules 90 and 92 – Final ity of auction sale in execution – Non-maintainabi li ty of 

separate suit . 

 आदेश आदेश आदेश आदेश 21 िनयम िनयम िनयम िनयम 90 एवं एवं एवं एवं 92 - नीलामी �वबय क8 अंितमता - पृथक से वाद पोषणीय नह1ं है। 

   208  333 

  

  



 

III 

 

 Order 32 Rules 4 and 15 – Appointment of “next friend” – Enquiry of unsound mind when 

necessary? 

 आदेशआदेशआदेशआदेश     32 32 32 32 िनयमिनयमिनयमिनयम     4 4 4 4 एवंएवंएवंएवं     15 15 15 15 - ‘‘वादवादवादवाद िमऽिमऽिमऽिमऽ‘ ‘ क8क8क8क8 िनयु�Rिनयु�Rिनयु�Rिनयु�R - �वकृतिच@�वकृतिच@�वकृतिच@�वकृतिच@  क8क8क8क8 जाँचजाँचजाँचजाँच  कबकबकबकब आवँयकआवँयकआवँयकआवँयक हैहैहैहै?  

   209  335 

 Order 41 Rules 23 and 23A – Exercise of power to remand – Ascertainment of requirement is 

necessary. 

 आदेशआदेशआदेशआदेश     41 41 41 41 िनयमिनयमिनयमिनयम     23 23 23 23 एवंएवंएवंएवं     23232323कककक     - ूितूेषणूितूेषणूितूेषणूितूेषण करनेकरनेकरनेकरने क8क8क8क8 श�RयEश�RयEश�RयEश�RयE काकाकाका ूयोगूयोगूयोगूयोग - आवँयकताआवँयकताआवँयकताआवँयकता अिभिन=Tतअिभिन=Tतअिभिन=Tतअिभिन=Tत �कया�कया�कया�कया जानाजानाजानाजाना 

आवँयकआवँयकआवँयकआवँयक है।है।है।है।  210*  337 

 Order 41 Rule 27 – Appl ication for addit ional evidence on the ground of lapse of advocate – 

Rejected.  

 आदेशआदेशआदेशआदेश     41 41 41 41 िनयमिनयमिनयमिनयम     27 27 27 27 ----  अिधवRा क8 ऽु�ट के  आधार पर अितVरR साआय �दये जाने हेतु आवेदन खाVरज। 

   211  337 

CRIMINAL PRACTICE : 

आपरािधक ूथा:आपरािधक ूथा:आपरािधक ूथा:आपरािधक ूथा: 

 – Prosecution against Company – Arraying of company is must. 

 & कंपनीकंपनीकंपनीकंपनी केकेकेके  �वX9�वX9�वX9�वX9 अिभयोजनअिभयोजनअिभयोजनअिभयोजन - कंपनीकंपनीकंपनीकंपनी कोकोकोको जोड़ाजोड़ाजोड़ाजोड़ा जानाजानाजानाजाना आवँयकआवँयकआवँयकआवँयक है।है।है।है।  212*  339 

 – See Sections 378 and 386 of the Criminal Procedure Code, 1973. 

 & देख,देख,देख,देख, दZडदZडदZडदZड  ू�बयाू�बयाू�बयाू�बया सं�हतासं�हतासं�हतासं�हता , 1973 क8क8क8क8 धाराएंधाराएंधाराएंधाराएं 378 एवंएवंएवंएवं 386।।।।  220  347 

 – See Sections 375 and 376D of the Indian Penal Code, 1860. 

 & देख,देख,देख,देख, भारतीयभारतीयभारतीयभारतीय दZडदZडदZडदZड  सं�हतासं�हतासं�हतासं�हता, 1860 क8क8क8क8 धाराएंधाराएंधाराएंधाराएं 375 एवंएवंएवंएवं 376घ।घ।घ।घ।  232*  364 

  

CRIMINAL PROCEDURE CODE, 1973 

दZड ू�बया सं�हतादZड ू�बया सं�हतादZड ू�बया सं�हतादZड ू�बया सं�हता, 1973   

 Sections 54 and 54A – Preparation of MLC Reports in typed format – Direct ions issued. 

 धाराएंधाराएंधाराएंधाराएं    54 54 54 54 एवंएवंएवंएव ं   54545454कककक    ---- एम.एल.सी. ूितवेदन का टं�कत ूाXप म, तयैार करना - िनद\श जार1 �कये गए।  

            213*  339 

 Sections 156 and 197 – Requirement of prior sanction for ordering investigation – Referred to 

larger bench. 

 धाराएंधाराएंधाराएंधाराएं    156 156 156 156 एवंएवंएवंएव ं   197 197 197 197 ---- अ�वेषण आदेिशत �कये जाने हेत ुपवू� मंजूर1 क8 आवँयकता - वहृद पीठ को ूे�षत �कया गया। 

  214*  340 

 Sections 195 and 340 – Sine qua non for prosecution of perjury. 

 धाराएंधाराएंधाराएंधाराएं    195 195 195 195 एवंएवंएवंएव ं   340 340 340 340 ----    िमNयािमNयािमNयािमNया साआयसाआयसाआयसाआय केकेकेके अिभयोजनअिभयोजनअिभयोजनअिभयोजन हेतुहेतुहेतुहेतु अिनवाय�अिनवाय�अिनवाय�अिनवाय� शत]।शत]।शत]।शत]।     215  340 

  

  



 

IV 

 

 Section 197 – Requirement of prior sanction – Off icial  Act and alleged offence must be 

inextr icably interlinked.  

 धाराधाराधाराधारा    197 197 197 197 ---- पवू� मंजरू1 क8 आवँयकता - पद1य कृ-य एव ंआ^े�पत अपराध परःपर ज�टल Xप से संब9 होने चा�हये। 

  216  341 

 Section 300 – Scope of Section 300 – Also includes extra charges which could have been 

included earl ier.  

    धाराधाराधाराधारा    300 300 300 300 ----  धारा 300 क8 पVरिध -  ऐसे अितVरR आरोप,  जो �क पूव� म, भी स=`मिलत �कये जा सकते थे, को भी 

स=`मिलत करता है।  217*  343 

 Sections 309 and 311 – Applicat ion to recal l  witness – Earl ier fair opportunity was given to 

accused – Liable to be rejected. 

 धाराएंधाराएंधाराएंधाराएं    309 309 309 309 एवंएवंएवंएव ं   311 311 311 311 ----    सा^ीसा^ीसा^ीसा^ी कोकोकोको पुनःपुनःपुनःपुनः बलुायेबलुायेबलुायेबलुाये जानेजानेजानेजाने हेतुहेतुहेतुहेतु आवेदनआवेदनआवेदनआवेदन - पवू�पवू�पवू�पवू� म,म,म,म, अिभयRुअिभयRुअिभयRुअिभयRु कोकोकोको उिचतउिचतउिचतउिचत अवसरअवसरअवसरअवसर ूदानूदानूदानूदान �कया�कया�कया�कया गयागयागयागया थाथाथाथा - 

खाVरजखाVरजखाVरजखाVरज �कये�कये�कये�कये जानेजानेजानेजाने योbययोbययोbययोbय है।है।है।है।  218  344 

 Section 311 – Non-effect ive examination by previous Advocate – No ground to recal l a 

witness.  

 धाराधाराधाराधारा    311 311 311 311 ----    पवू�पवू�पवू�पवू� अिधवRाअिधवRाअिधवRाअिधवRा <ारा<ारा<ारा<ारा ूभावह1नूभावह1नूभावह1नूभावह1न पर1^ापर1^ापर1^ापर1^ा - सा^ीसा^ीसा^ीसा^ी कोकोकोको पनुःपनुःपनुःपनुः आहूतआहूतआहूतआहूत �कये�कये�कये�कये जानेजानेजानेजाने काकाकाका आधारआधारआधारआधार नह1ंनह1ंनह1ंनह1 ंहै।है।है।है।  

            219*  346 

 Sections 378 and 386 – ( i ) Appreciation of related witness who is also an eye witness.  

 ( i i)  Duty of the Court regarding appreciat ion of evidence. 

 ( i ii ) Scope in appeal against acquittal. 

 धाराएंधाराएंधाराएंधाराएं    378 378 378 378 एवंएवंएवंएवं    386 386 386 386 ---- (i) ऐसे संबंधी सा^ी क8 साआय का मू>यांकन जो �क च^ुदशc सा^ी भी है। 

 (ii) साआय का मू>यांकन करते समय �यायालय  के क@�3य।  

 (ii i) दोषमु�R के �वX9 अपील क8 पVरिध।  220  347 

 Sections 397 and 401 – Criminal revision – The word “other person” used in Section 401 (2) 

Cr.P.C. includes the complainant/informant. 

 धाराएंधाराएंधाराएंधाराएं    397 397 397 397 एवंएवंएवंएवं    401 401 401 401 ----     आपरािधकआपरािधकआपरािधकआपरािधक पुनर1^णपुनर1^णपुनर1^णपुनर1^ण - धाराधाराधाराधारा 401 (2) म,म,म,म,  ूयुRूयुRूयुRूयुR पदपदपदपद ‘‘अ�यअ�यअ�यअ�य 3य�R3य�R3य�R3य�R ’’ म,म,म,म,  

पVरवाद1पVरवाद1पVरवाद1पVरवाद1/सूचनाकता�सूचनाकता�सूचनाकता�सूचनाकता� भीभीभीभी स=`मिलतस=`मिलतस=`मिलतस=`मिलत है।है।है।है।  221*  351 

 Sections 451 and 457 – See Section 52 of the Forest Act, 1927. 

 धाराएंधाराएंधाराएंधाराएं    451 451 451 451 एवंएवंएवंएवं    457 457 457 457 ----    देख,देख,देख,देख,  वनवनवनवन अिधिनयमअिधिनयमअिधिनयमअिधिनयम, 1927 क8क8क8क8 धाराधाराधाराधारा 52।।।।  226*  355 

 

  



 

V 

 

CRIMINAL TRIAL :  

आपरािधकआपरािधकआपरािधकआपरािधक    �वचारण�वचारण�वचारण�वचारण ::::     

 – See Sections 54 and 54A of the Criminal Procedure Code, 1973. 

 & देख,  दZड  ू�बया सं�हता, 1973 क8 धाराएं 54 एवं 54क।  213*  339 

 – See Section 311 of Criminal Procedure Code, 1973. 

 & देख,  दZड  ू�बया सं�हता, 1973 क8 धारा 311।   219*  346 

EVIDENCE ACT, 1872   

साआयसाआयसाआयसाआय     अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 1872, 1872, 1872, 1872    

 Sections 3 and 106 –  Appreciat ion of circumstantial  evidence – Adverse inference in absence 

of probable defence.  

 धाराएंधाराएंधाराएंधाराएं    3 3 3 3 एवंएवंएवंएवं     106 106 106 106 ---- पाVर=ःथितक साआय का मू>यांकन - संभा3य बचाव के अभाव म, ूितकूल अनुमान। 

   222*  351 

 Sections 3 and 118 – Appreciat ion of evidence of chi ld prosecutrix. 

    धाराएंधाराएंधाराएंधाराएं    3 3 3 3 एवंएवंएवंएवं     118 118 118 118 ---- बाल अिभयोR8 क8 साआय का मू>यांकन।  244  381 

 Sections 6 and 32(1) – Statement as to harassment during dying declarat ion – Cannot be used 

for the purpose of offence under Section 498A IPC. 

 धाराएंधाराएंधाराएंधाराएं     6 6 6 6 एवंएवंएवंएवं     32(1) 32(1) 32(1) 32(1) ---- मृ-युकालीन कथन म, उ-पीड़न के संबंध म, कथन - धारा 498क भा .दं .सं. के अंतग�त अपराध के 

ूयोजन से उपयोग नह1ं �कये जा सकते।  235*  367 

 Section 32 – Absence of reading and explaining dying declaration – Not fatal .  

 धाराधाराधाराधारा    32 32 32 32 ---- मृ-युकालीन कथन को पढ़े एवं समझाये जाने का अभाव - घातक नह1ं है। 

   223*  352 

 Section 68 – See Hindu Law. 

 धाराधाराधाराधारा    68 68 68 68 ----  देख, �ह�दू �विध.   224  353 

 Section 116 – See Section 12(1)(f) of the Accommodation Control  Act (M.P.), 1961 

 धाराधाराधाराधारा    116 116 116 116 ----  देख, ःथान िनयंऽण अिधिनयम, 1961 क8 धारा 12(1)(च)।  201*  325 

   

FAMILY COURTS ACT, 1984  

पVरवारपVरवारपVरवारपVरवार     �यायालय�यायालय�यायालय�यायालय     अिधिनमयअिधिनमयअिधिनमयअिधिनमय , 1984, 1984, 1984, 1984    

 Section 9 – Duty of the Family Court to assist and persuade part ies in arriving at sett lement. 

 धाराधाराधाराधारा    9 9 9 9 ---- पVरवारपVरवारपVरवारपVरवार �यायालय�यायालय�यायालय�यायालय काकाकाका यहयहयहयह कत�3यकत�3यकत�3यकत�3य हैहैहैहै �क�क�क�क वहवहवहवह प^कारEप^कारEप^कारEप^कारE कोकोकोको समझौतेसमझौतेसमझौतेसमझौते परपरपरपर आनेआनेआनेआने हेतुहेतुहेतुहेतु सहायतासहायतासहायतासहायता एवंएवंएवंएवं 

सहमतसहमतसहमतसहमत कर, ।कर, ।कर, ।कर, ।  225*  355 
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FOREST ACT, 1927  

वनवनवनवन     अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 1927, 1927, 1927, 1927    

 Section 52 – Information of confiscation of proceedings of vehicle – Magistrate ceases  to 

have jurisdiction. 

 धाराधाराधाराधारा    52 52 52 52 ---- वाहन के अिधहरण क8 काय�वाह1 क8 सूचना - म=जःशेट को ^ेऽािधकार समाg हो जाता है।  

  226*  355 

HINDU LAW :  

�हंदू�हंदू�हंदू�हंदू    �विध�विध�विध�विध ::::     

 – ( i ) Joint family property and coparcenary property – Distinguished. 

  ( i i)  Mode of proving Wil l – Law reiterated. 

 & (i) संयुRसंयुRसंयुRसंयुR पाVरवाVरकपाVरवाVरकपाVरवाVरकपाVरवाVरक संप�@संप�@संप�@संप�@ तथातथातथातथा सहदाियकसहदाियकसहदाियकसहदाियक स`प�@स`प�@स`प�@स`प�@ - �वभे�दत।�वभे�दत।�वभे�दत।�वभे�दत।  

  (ii) वसीयतवसीयतवसीयतवसीयत कोकोकोको सा�बतसा�बतसा�बतसा�बत करनेकरनेकरनेकरने क8क8क8क8 र1ितर1ितर1ितर1ित - �विध�विध�विध�विध पुनरो9Vरत।पुनरो9Vरत।पुनरो9Vरत।पुनरो9Vरत।  224  353 

        

INDIAN PENAL CODE, 1860  

भारतीयभारतीयभारतीयभारतीय    दZडदZडदZडदZड     सं�हतासं�हतासं�हतासं�हता , 1860, 1860, 1860, 1860    

 Sections 53, 498A and 306 – Abetment of suicide – Committal  of suicide due to mental agony 

caused to wife due to continued i ll icit  relation – Conviction upheld. 

 धाराएंधाराएंधाराएंधाराएं    53, 49853, 49853, 49853, 498कककक     एवंएवंएवंएवं     306 306 306 306 ---- आ-मह-या का दुंूेरण - अवैध संबंध जार1 रखने के पVरणाम ःवXप पhी को 

हुये मानिसक ऽास से आ-मह-या करना - दोषिस�9 सह1 ठहराई गई।   227  356 

 Sections 228A and 376 – Non-disclosure of identi ty of rape vict im – Direct ions to comply with 

Section 228A. 

 धाराएंधाराएंधाराएंधाराएं    228228228228कककक    एवंएवंएवंएव ं   376 376 376 376 ----    बला-संगबला-संगबला-संगबला-संग क8क8क8क8 पी�ड़तपी�ड़तपी�ड़तपी�ड़त क8क8क8क8 पहचानपहचानपहचानपहचान काकाकाका अूकट1करणअूकट1करणअूकट1करणअूकट1करण - धाराधाराधाराधारा 228कककक काकाकाका पालनपालनपालनपालन करनेकरनेकरनेकरने हेतुहेतुहेतुहेतु िनद\शिनद\शिनद\शिनद\श 

जार1जार1जार1जार1 �कये�कये�कये�कये गये।गये।गये।गये।  228*  358 

 Section 300, Explanation 4 and Section 304, Part II  – Circumstances showing  

absence of intention to cause murder – Culpable homicide not amounting to murder. 

 धाराधाराधाराधारा    300, 300, 300, 300, ःप�ीकरणःप�ीकरणःप�ीकरणःप�ीकरण    4 4 4 4 एवंएवंएवंएव ं   धाराधाराधाराधारा    304 304 304 304 भागभागभागभाग    IIIIIIII    ----    पVर=ःथितयEपVर=ःथितयEपVर=ःथितयEपVर=ःथितयE सेसेसेसे ह-याह-याह-याह-या काVरतकाVरतकाVरतकाVरत करनेकरनेकरनेकरने केकेकेके आशयआशयआशयआशय काकाकाका अभावअभावअभावअभाव दिश�तदिश�तदिश�तदिश�त - ह-याह-याह-याह-या 

क8क8क8क8 को�टको�टको�टको�ट म,म,म,म, नननन आनेआनेआनेआने वालावालावालावाला आपरािधकआपरािधकआपरािधकआपरािधक मानवमानवमानवमानव वध।वध।वध।वध।  229  358 
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 Section 302 – See Sections 3 and 106 of the Evidence Act, 1872. 

 धाराधाराधाराधारा    302 302 302 302 ----    देख,देख,देख,देख, साआयसाआयसाआयसाआय अिधिनयमअिधिनयमअिधिनयमअिधिनयम, 1872 क8क8क8क8 धाराएंधाराएंधाराएंधाराएं 3 एवंएवंएवंएव ं106।।।।  222*  351 

 Section 306 – Abetment of suicide – Situation must be made del iberately to drive a person to 

commit suicide.  

 धाराधाराधाराधारा    306 306 306 306 ----    आ-मह-याआ-मह-याआ-मह-याआ-मह-या काकाकाका दुं ूेरणदुं ूेरणदुं ूेरणदुं ूेरण - जानबझूकरजानबझूकरजानबझूकरजानबझूकर ऐसीऐसीऐसीऐसी पVर=ःथितयांपVर=ःथितयांपVर=ःथितयांपVर=ःथितया ंबनाईबनाईबनाईबनाई जानाजानाजानाजाना चा�हयेचा�हयेचा�हयेचा�हये जोजोजोजो �क�क�क�क 3य�R3य�R3य�R3य�R कोकोकोको आ-मह-याआ-मह-याआ-मह-याआ-मह-या 

करनेकरनेकरनेकरने हेतुहेतुहेतुहेत ुढकेले।ढकेले।ढकेले।ढकेले।  230*  363 

 Section 325 – Jai l sentence and f ine both are mandatory under Section 325 IPC. 

    धाराधाराधाराधारा    325 325 325 325 ----    धाराधाराधाराधारा 325 भाभाभाभा.दंदंदंदं.संससंंसं. केकेकेके अंतग�तअंतग�तअंतग�तअंतग�त कारागारकारागारकारागारकारागार कारावासकारावासकारावासकारावास एवंएवंएवंएव ंअथ�दZडअथ�दZडअथ�दZडअथ�दZड दोनEदोनEदोनEदोनE आKापकआKापकआKापकआKापक हj।हj।हj।हj।   

            231  364 

 Section 375 and 376D – Determination of Age of the prosecutrix – Various types of evidence 

and their effects discussed. 

 धाराएंधाराएंधाराएंधाराएं    375 375 375 375 एवंएवंएवंएव ं   376 376 376 376 घघघघ    ----    अिभयोMऽीअिभयोMऽीअिभयोMऽीअिभयोMऽी क8क8क8क8 आयुआयुआयुआय ुकाकाकाका िनधा�रणिनधा�रणिनधा�रणिनधा�रण - �विभ�न�विभ�न�विभ�न�विभ�न ूकारूकारूकारूकार क8क8क8क8 साआयसाआयसाआयसाआय एवंएवंएवंएव ंउनकेउनकेउनकेउनके ूभावूभावूभावूभाव परपरपरपर चचा�चचा�चचा�चचा� क8क8क8क8 गई।गई।गई।गई। 

  232*  364 

 Section 376 – See Section 311 of Criminal Procedure Code, 1973. 

 धाराधाराधाराधारा    376 376 376 376 ----    देख,देख,देख,देख, दZडदZडदZडदZड ू�बयाू�बयाू�बयाू�बया सं�हतासं�हतासं�हतासं�हता, 1973 क8क8क8क8 धाराधाराधाराधारा 311।।।।  219*  346 

 Sections 415 and 420 – Cheating – Intention to cheat from the inception is necessary – 

Violation of term of contract is not cheating. 

 धाराएंधाराएंधाराएंधाराएं    415 415 415 415 एवंएवंएवंएव ं   420 420 420 420 ----    छलछलछलछल    - छलछलछलछल करनेकरनेकरनेकरने काकाकाका आशयआशयआशयआशय ूारंभूारंभूारंभूारंभ सेसेसेसे होनाहोनाहोनाहोना आवँयकआवँयकआवँयकआवँयक हैहैहैहै - सं�वदासं�वदासं�वदासं�वदा क8क8क8क8 शत�शत�शत�शत� काकाकाका उ>लंघनउ>लंघनउ>लंघनउ>लंघन छलछलछलछल नह1ंनह1ंनह1ंनह1 ंहै।है।है।है। 

  233*  366 

 Sections 463, 464 and 465 – Forgery – Making of document is essential  – Ingredients 

explained.  

 धाराएंधाराएंधाराएंधाराएं    463, 464 463, 464 463, 464 463, 464 एवंएवंएवंएव ं   465 465 465 465 ----    कूटरचनाकूटरचनाकूटरचनाकूटरचना - दःतावेजदःतावेजदःतावेजदःतावेज काकाकाका बनायाबनायाबनायाबनाया जानाजानाजानाजाना आवँयकआवँयकआवँयकआवँयक हैहैहैहै - आवँयकआवँयकआवँयकआवँयक त-वEत-वEत-वEत-वE क8क8क8क8 3या:या3या:या3या:या3या:या क8क8क8क8 गई।गई।गई।गई। 

  234  366 

 Section 498-A – See Sections 6 and 32(1) of the Evidence Act, 1872. 

 धाराधाराधाराधारा    498498498498----कककक    ----    देख,देख,देख,देख, साआयसाआयसाआयसाआय अिधिनयमअिधिनयमअिधिनयमअिधिनयम, 1872 क8क8क8क8  धाराएंधाराएंधाराएंधाराएं 6 एवंएवंएवंएव ं32(1)।।।।   235*  367 

LAND ACQUISITION ACT, 1894    

भूभभूूभू----अज�नअज�नअज�नअज�न     अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 1894 , 1894 , 1894 , 1894     

 Sections 18 and 23 – Determination of compensation – Agricultural land – Must  

include type of trees, pipel ines and other factors as wel l . 

 धाराएंधाराएंधाराएंधाराएं    18 18 18 18 एवंएवंएवंएवं    23 23 23 23 ---- ूितकर िनधा�रण - कृ�ष भूिम - पेड़E के ूकार, पाईप लाईन एवं अ�य कारक भी 

आवँयक Xप से स=`मिलत होने चा�हए।  236*  368 
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 Sections 18 and 23 – (i ) Determination of compensation – Old sale deeds are not relevant. 

 ( i i)  Onus of fair market value is on the claimant. 

 धाराएंधाराएंधाराएंधाराएं    18 18 18 18 एवंएवंएवंएवं    23 23 23 23 ----    (i) ूितकर का िनधा�रण - पुराने �वबय पऽ सुसंगत नह1ं हj । 

 (ii) उिचत बाजार मू>य का ूमाण भार दावाकता� पर है।   237  369 

LIMITATION ACT, 1963  

पVरसीमापVरसीमापVरसीमापVरसीमा    अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 1963, 1963, 1963, 1963    

 Section 5 – See Section 142 of Negotiable Instrument Act, 1881. 

 धाराधाराधाराधारा    5 5 5 5 ---- देख,  परबा`य िलखत अिधिनयम, 1881 क8 धारा 142।  241*  376 

 Section 27 and Articles 64 and 65 – Adverse Possession – Mere long possession is not 

sufficient – Pleading relat ing true owner is must – Law explained. 

 धाराधाराधाराधारा    27 27 27 27 एवंएवंएवंएवं    अनुIछेदअनुIछेदअनुIछेदअनुIछेद     64 64 64 64 वववव     65 65 65 65 ---- �वरोधी आिधप-य - माऽ द1घ� आिधप-य पया�g  नह1ं  है - वाःत�वक ःवामी 

के संबंध म, अिभवचन आवँयक है - �विध क8 3या:या क8 गई।   238  371 

 Articles 64 and 65 – Adverse Possession against family members – Absence of animus which 

is mandatory  

 अनुIछेदअनुIछेदअनुIछेदअनुIछेद     64 64 64 64 एवंएवंएवंएवं    65656565 - पVरवार के सदःयE के �वX9 �वरोधी आिधप-य - आशय का अभाव जो �क आवँयक 

है।  239*  375 

 Article 136 – See Section 144 of Civil  Procedure Code, 1908. 

 अनुIछेदअनुIछेदअनुIछेदअनुIछेद     136 136 136 136 ---- देख,  िस�वल ू�बया सं�हता, 1908 क8 धारा 144।   204*  329 

MOTOR VEHICLES ACT, 1988    

मोटरयानमोटरयानमोटरयानमोटरयान     अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 1988, 1988, 1988, 1988    

 Section 149(2) (a)(ii) – No requirement to obtain licence of LCV for LMV l icence holder. 

 धाराधाराधाराधारा    149(2)(a)(ii) 149(2)(a)(ii) 149(2)(a)(ii) 149(2)(a)(ii) ---- ह>का 3यवसाियक वाहन  चलाने हेतु ह>का मोटरयान चलाने के अनुKिgधार1 को पृथक 

अनुKिg ूाg  करना आवँयक नह1ं है।  240*  375 

NEGOTIABLE INSTRUMENTS ACT, 1881 

परबा`यपरबा`यपरबा`यपरबा`य     िलखतिलखतिलखतिलखत    अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 1881, 1881, 1881, 1881    

 Section 142 – ( i )  Delay – Condonation – Stage of f il ing an appl ication u/s 142 Negotiable 

Instrument Act for condonation of delay – Law reiterated. 

 ( i i)  Calculation of incorrect period of delay, whether a ground to dismiss an applicat ion for 

condonation of delay u/s 142 of the Act? Held, No. 

 ( i ii ) Fi l ing  of  an  appl i cat ion  under  sect i on  5  Lim i tat ion  Act  in  proceeding  under  NI  Act ,  

m aintainabi l i t y  of  – Sect ion 5 of  L im i tat ion Act  i s  not  appl i cabl e to com plaint  m ade  
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 under section 138 of NI Act – But an appl ication should not be decided on basis of provision of 

law mentioned in i t,  must be decided on the basis of rel ief sought by it . 

 धाराधाराधाराधारा    142 142 142 142 ---- (i) �वलंब - ^मा - परबा`य िलखत अिधिनयम क8 धारा 142 के अधीन �वलंब ^मा हेतु 

आवेदन सं=ःथत करने का ूबम - �विध पुनरो9Vरत।  

 (ii) Mया �वलंब पVरसीमा क8 अशु9 गणना, अिधिनयम क8 धारा 142 क अधीन �वलंब ^मा हेतु आवेदन  क8 

नामंजूर1 का आधार हो सकता है? अिभिनधा�Vरत, नह1ं।  

 (ii i) परबा`य िलखत अिधिनयम के अधीन काय�वाह1 म,  पVरसीमा अिधिनयम क8 धारा 5 के अंतग�त आवेदन 

ूःतुत �कये जाने क8 पोषणीयता - पVरसीमा अिधिनयम क8 धारा 5 परबा`य िलखत अिधिनयम क8 धारा 

138 के अधीन �कये गये पVरवाद पर ूयोlय  नह1ं है - पर�तु �कसी आवेदन का िनराकरण उसम, उ=>ल=खत 

�विध के ूावधानE के आधार पर न  �कया जाकर, इसम,  ूािथ�त अनुतोष के आधार पर �कया जाना चा�हए। 

  241*  376 

PREVENTION OF CORRUPTION ACT, 1988  

Hkz"Vkpkj fuokj.k vf/kfu;e] 1988 

 Section 17 – See Section 3 of Special  Pol ice Establ ishment Act, 1947 (M.P.). 

 धाराधाराधाराधारा    17 17 17 17 ---- देख,  �वशेष पुिलस ःथापना अिधिनयम , 1947 (म .ू .) क8 धारा 3।  242  377 

 Section 19 – See Sections 156 and 197 of the Criminal Procedure Code, 1973. 

 धाराधाराधाराधारा    19 19 19 19 ---- देख,  दZड  ू�बया सं�हता, 1973 क8 धाराएं 156 एवं 197।  214*  340 

PREVENTION OF FOOD ADULTERATION ACT, 1954   

खाmखाmखाmखाm    अपिमौणअपिमौणअपिमौणअपिमौण    िनवारणिनवारणिनवारणिनवारण    अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 1954, 1954, 1954, 1954    

 Sections 7 and 13 – (i) Prohibition of storing adulterated food even for making food for sale. 

 ( i i)  Superseding effect of the report of Central  Food Laboratory.   

 धाराएंधाराएंधाराएंधाराएं    7 7 7 7 एवंएवंएवंएवं    13 13 13 13 ---- (i) �वबय करने हेतु बनाये  गये  खाm साममी के िलये अपिमिौत खाm पदाथ� का भZडारण 

भी िनषेिधत है।  

 (ii) के�ि1य खाm ूयोगशाला के ूितवेदन  का अित�qत ूभाव।   243  378 

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012  

लjिगकलjिगकलjिगकलjिगक     अपराधEअपराधEअपराधEअपराधE    सेसेसेसे     बालकEबालकEबालकEबालकE    काकाकाका     संर^णसंर^णसंर^णसंर^ण    अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 2012, 2012, 2012, 2012    

 Sections 8, 10 and 33 – See Sections 3 and 118 of the Evidence Act, 1872. 

 धाराएं 8, 10 एवं 33 - देख, साआय अिधिनयम, 1872 क8 धाराएं 3 एवं 118।  

   244  381 
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PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 

घरेलूघरेलूघरेलूघरेलू     �हंसा�हंसा�हंसा�हंसा    सेसेसेसे    म�हलाओंम�हलाओंम�हलाओंम�हलाओं     काकाकाका     संर^णसंर^णसंर^णसंर^ण     अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 2005, 2005, 2005, 2005    

 Sections 2(a), 2(f) and 12 – Whether Domestic Violence Act appl ies in relation to divorcee 

wives, who have been divorced prior to the enforcement of the Act ? Held, Yes. 

 धाराएंधाराएंधाराएंधाराएं    2(2(2(2(कककक), 2(), 2(), 2(), 2(चचचच) ) ) ) एवंएवंएवंएवं    12 12 12 12 ---- Mया  घरेलू �हंसा अिधिनयम ऐसी �ववाह �व=Iछ�न प=hयE  के संबंध म,  भी लागू 

होता है =जनका �ववाह �वIछेद अिधिनयम के लागू होने के पहले हो चुका है? अिभिनधा�Vरत, हाँ।   

   245*  384 

PUBLIC TRUSTS ACT, 1951 (M.P.)   

लोकलोकलोकलोक    �यास�यास�यास�यास    अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 1951 (, 1951 (, 1951 (, 1951 (मममम .... ूूूू .).).).)     

 Section 32 – Insti tut ion of suit  by unregistered Publ ic Trust – Effect.  

 धाराधाराधाराधारा    32 32 32 32 ---- अपंजीकृत �यास <ारा वाद का सं=ःथत �कया जाना - ूभाव।  203  327 

  

REGISTRATION ACT, 1908  

र=जःश1करणर=जःश1करणर=जःश1करणर=जःश1करण    अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 1908, 1908, 1908, 1908    

 Sections 17(1-A) and 49 – See Section 53A Transfer of Property Act, 1882. 

 धाराएं 17(1-क) एवं 49 - देख,  संप�@ अंतरण अिधिनयम , 1882 क8 धारा 53क। 

   250  391 

RIGHT TO FAIR COMPENSATION AND TRANSPARENCY IN LAND 

ACQUISITION, REHABILITATION AND RESETTLEMENT ACT, 2013 

भूभभूूभू----अज�नअज�नअज�नअज�न , , , , पुनवा�सपुनवा�सपुनवा�सपुनवा�स    औरऔरऔरऔर    पुन3य�वःथापनपुन3य�वःथापनपुन3य�वःथापनपुन3य�वःथापन     म,म,म,म,     उिचतउिचतउिचतउिचत    ूितकरूितकरूितकरूितकर    औरऔरऔरऔर     पारदिश�तापारदिश�तापारदिश�तापारदिश�ता     काकाकाका     अिधकारअिधकारअिधकारअिधकार    अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 2013, 2013, 2013, 2013    

 – See Section 27 and Articles 64 and 65 of the Limitat ion Act, 1963.  

 & देख,देख,देख,देख,  पVरसीमापVरसीमापVरसीमापVरसीमा अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 1963 क8क8क8क8 धाराधाराधाराधारा 27 एवंएवंएवंएवं अनुIछेदअनुIछेदअनुIछेदअनुIछेद 64 वववव 65।।।।  238  371 

         

SECURITISATION AND RECONSTRUCTION OF FINANCIAL ASSETS AND 

ENFORCEMENT OF SECURITY INTEREST ACT, 2002 

ूितभूितकरणूितभूितकरणूितभूितकरणूितभूितकरण    औरऔरऔरऔर    �व@ीय�व@ीय�व@ीय�व@ीय     आ=ःतयEआ=ःतयEआ=ःतयEआ=ःतयE     काकाकाका    पुनग�ठनपुनग�ठनपुनग�ठनपुनग�ठन     एवंएवंएवंएवं    ूितभूितूितभूितूितभूितूितभूित    �हत�हत�हत�हत     ूवत�नूवत�नूवत�नूवत�न     अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 2002, 2002, 2002, 2002    

 Sections 13, 17 and 34 – Maintainabi li ty of the suit  f iled by tenant for permanent injunction 

against bank in relat ion to mortgaged property.  

 धाराएंधाराएंधाराएंधाराएं    13, 17 13, 17 13, 17 13, 17 एवंएवंएवंएवं    34 34 34 34 ---- बंध�कत संप�@ के संबंध मं◌े अिभधार1 <ारा बjक के �वX9  ःथाई 3यादेश हेतु ूःतुत 

वाद क8 पोषणीयता।  246*  387 
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 Sections 13, 17 and 34 – Maintainabil ity of suit of part it ion in relation to property for which 

proceeding under the Act has been ini tiated. 

 धाराएंधाराएंधाराएंधाराएं    13, 17 13, 17 13, 17 13, 17 एवंएवंएवंएवं    34 34 34 34 ---- ऐसे �वभाजन हेतु वाद क8 पोषणीयता =जससे संबंिधत संप�@ के बारे म,  अिधिनयम 

के अंतग�त काय�वाह1 शुX हो चुक8 है।  247*  387 

SERVICE LAW:  

सेवासेवासेवासेवा     �विधः�विधः�विधः�विधः     

 – Whether the services rendered by the Judicial  Off icers as Fast Track Court Judges is liable 

to be counted for their pensionary and other benefi ts ? 

 & Mया �याियक अिधकाVरयE <ारा फाःट शैक �यायालय के �यायाधीशE के Xप म, क8 गई सेवा उनक8 प,शन 

व अ�य लाभE के िलए सेवा क8 अविध क8 गणना म,  ली जाएगी ?  248*  388 

SPECIAL POLICE ESTABLISHMENT ACT, 1947 (M.P.)  

�वशेष�वशेष�वशेष�वशेष     पुिलसपुिलसपुिलसपुिलस    ःथापनाःथापनाःथापनाःथापना    अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 1947 (, 1947 (, 1947 (, 1947 (मममम .... ूूूू .).).).)     

 Section 3 – State Special  Police Establishment has power to investigate offence of corruption 

by Central  Government Employees posted in M.P. State. 

 धाराधाराधाराधारा    3 3 3 3 ---- राlय �वशेष पुिलस ःथापना को म�यूदेश राlय म, पदःथ के�ि1य सरकार के कम�चाVरयE के <ारा 

�कये गये ॅ�ाचार के अपराध का अ�वेषण करने क8 श�Rयाँ ूाg हj ।   242  377 

SPECIFIC RELIEF ACT, 1963 

�विन�द���विन�द���विन�द���विन�द��    अनतुोषअनतुोषअनतुोषअनतुोष    अिधिनयमअिधिनयमअिधिनयमअिधिनयम, 1963, 1963, 1963, 1963    

 Sections 2 and 20 – See Section 53A Transfer of Property Act, 1882. 

 धाराएं 2 एव ं20 - देख, संप�@ अंतरण अिधिनयम, 1882 क8 धारा 53क।  250  391 

 Section 20 – See Order 7 Rule 11 (d) of the Civi l Procedure Code, 1908 

 धाराधाराधाराधारा    20 20 20 20 ---- देख, िस�वल ू�बया सं�हता, 1908 क8 आदेश 7 िनयम 11 (घ)।  249  388 

SUCCESSION ACT, 1925  

उ@रािधकारउ@रािधकारउ@रािधकारउ@रािधकार    अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 1925, 1925, 1925, 1925    

 Section 63 – See Hindu Law. 

 धाराधाराधाराधारा    63636363 - देख,  �ह�दू �विध।  224  353 
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TRANSFER OF PROPERTY ACT, 1882 

संप�@संप�@संप�@संप�@     अंतरणअंतरणअंतरणअंतरण    अिधिनयमअिधिनयमअिधिनयमअिधिनयम , 1882, 1882, 1882, 1882    

 Section 53A – Admissibili ty of unregistered agreement to sel l  – Only for limited  

purpose – Explained.  

        धाराधाराधाराधारा    53535353कककक     ---- अपंजीकृत �वबय  के करार क8 माuता - माऽ सीिमत ूयोजन के िलये - 3या:या क8 गई। 

    

        250  391 
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FROM EDITOR’S DESK 

Sanjeev Kalgaonkar 

Director 

Respected Judges, 

This year we are commemorating Mahatma Gandhi’s 150 th birth anniversary in 

India and abroad from 2nd October, 2018 to 30 th March, 2019. Preceding this 

celebration, the nation has undergone a great sense of change with respect to the 

attitude of cleanliness revolution under the Swachh Bharat Abhiyan.  

ISO is an independent, non-governmental international organization with a 

membership of 163 national standards bodies. ISO has published 21671 

International Standards and related documents, covering almost every industry, 

from technology, to food safety, to agriculture and healthcare. ISO International 

Standards impact everyone, everywhere. Considering that ISO is such a respected, 

correct and unbiased benchmark for standard, it seemed like a good standard for 

Courts as well. 

It’s a matter of pride for the entire State Judiciary that Civil Court Chourai,  

District Chhindwara and Civil Court Khetia, District Badwani have been certif ied 

under the aforesaid ISO standards which means that these particular courts  are 

equipped with the state of the art amenities like plantation with drip irrigation, 

special facility for the differently-abled people, potable water, facilitating rooms for 

the women and children, cleanliness, transparent f ile management etc. 

A dream doesn’t become reality through magic; it takes sweat, determination 

and hard work. Civil Courts Chourai and Khetia could achieve this feet only with 

the concerted efforts and unif ied intentions of Judges, Court staff and advocates. 

The optimist in me assures you that, this is just the beginning. Tomorrow, with 

the fervent efforts of all concerned, all the Court complexes of the  State will be 

ISO certif ied. The efforts of these two Courts have definitely raised hope that the 

brothers and sisters of District Judiciary of the State will work hard with the same 

determination  to provide better amenities and environment to stakeholders and 

beneficiaries of Justice. 

This issue comprises of latest judgments on various nuances of law 

enunciated by the Supreme Court and the High Courts. Let us have a glimpse of 

the latest trend of law laid down in various judgments. 
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In case of Ram Singh, the High Court of Madhya Pradesh deprecated the 

practice of issuing illegible handwritten MLC reports and issued directions to all 

concerned Medical Off icers to prepare reports of all kinds in typed form only. 

In Kuldeep Singh Tomar, the High Court of Madhya Pradesh while rejecting the 

application regarding recall of witness has held that the reason for seeking recall of 

a witness must be bona fide and the accused himself should not be responsible for 

creating a situation where the Court is left with no other option but to close his 

right to cross-examine the witness. 

The Apex Court in the case of Khurshid Ahmed has laid down that there is no 

proposition in law that relatives are to be treated as untruthful witnesses.  The 

Court should not adopt hyper-technical approach, but should look at the broader 

probabilities of the case. The Appellate court can interfere against acquittal only 

when appreciation of evidence is based on erroneous considerations and there is 

manifest illegality in the conclusion arrived by the trial court. 

In Arvind Jain, the High Court of Madhya Pradesh has laid down that the State 

Special Police Establishment has jurisdiction to investigate offences by Central 

Government employees under the Prevention of Corruption Act, 1988 and no 

provision of Madhya Pradesh Special Police Establishment Act, 1947 restricts it to 

deal with the offence of bribery and corruption by State Government employees 

only. 

The Apex Court in the case of Smt. Saban Alias Chand Bai has held that 

Domestic Violence Act is applicable to divorcee wife, who has been divorced prior 

to enforcement of the Act and subsistence of marriage is not a condition precedent 

for f iling an application u/s 12 of the Act. 

The High Court of M.P. in the case of Punjab National Bank v. Jainam Dormitary 

has held that suit for permanent injunction against bank in relation to mortgaged 

property claiming to be tenant in relation to which proceedings under the 

SARFAESI Act has been initiated, may seek relief before Tribunal under Section 17 

(4-A) after insertion of the Amendment of 2016 in the SARFAESI Act, 2002 and the 

jurisdiction is barred. 

Similarly, in the case of Sree Anandhakumar Mills Ltd., it has been held that 

adequate and eff icacious remedy regarding suit for partition of the property in 

relation to which proceedings under the SARFAESI Act has been initiated is before 

Tribunal under Sections 17 and 18 of the said Act. 
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The Academy in the month of September conducted a Specialised Educational 

Programme on "Recent Trends in Cyber Crimes: New Tools and Techniques for 

collection of evidence and issues relating thereto" for all the stakeholders of 

criminal justice system. The idea behind organizing this Workshop was that the 

modern information technology evolution has enabled human society to prosper 

and make tremendous progress but at the same time given rise to new problems 

hereto unknown to mankind and cyber criminality is one such grave area. 

Although, the Academy had conducted workshops on Cyber Crimes and 

Electronic Evidence on general topics, still it was felt that a Workshop may be 

conducted for all the stakeholders of the criminal justice system i.e. Investigating 

Off icers, Scientists of Forensic Science Laboratory involved in digital forensics, 

Public Prosecutors conducting trials in criminal Courts and Presiding Off icers of the 

Criminal Courts dealing with such kind of offences. The content of this Workshop 

was much intricate and the objective was set as “the participants will be able to deal 

with hi-tech cyber crimes involving in-depth analysis of digital forensics”.  

Being Members of the Computerization Committee of the High Court of 

Madhya Pradesh, Hon’ble Shri Justice C.V. Sirpurkar and Hon’ble Shri Justice Atul 

Sreedharan interacted with the participants. Shri Talwant Singh, DHJS, Shri Sanjay 

Gautam, Sr. Faculty, CBI Academy, Ghaziabad, Shri Samir Datt, CEO, Forensics 

Guru, Delhi Shri Jiten Jain, CEO, India Infosec Consortium, Delhi and Shri 

Prashant Mali, Advocate,  Mumbai; all peers in the f ield guided the participants. 

The Academy in the past two months has also conducted Second Phase 

Induction Course Programme for the newly appointed Civil Judges of 2018  Batch 

in two batches.  In the Course, a new clinical method of learning by way of 

simulating mock trials has been introduced for newly inducted Judges. Dealing with 

real time Court will help them to face various issues; legal & behavioural issues 

relating to adjudication.  The experience has shown that it is one of the best 

method of learning for the newly inducted Judges. 

To refresh, up-date and systematize the knowledge base, the Academy 

conducted a specialized Workshop on – Arrears of cases and reduction of old 

pending cases for the Judges of District Judiciary in the Academy. The programme 

encompassed within itself  newer tools and techniques which, if  integrated with the 

existing judicial process, can transform existing scenario into a promising one. The 

discussions and deliberations indeed have provided food for building a new 

paradigm which can ensure dispensation of quick, qualitative and inexpensive 

justice. 
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The Academy also conducted three Regional Workshops on Domestic Violence 

Act and Offences against Women for Judicial Magistrates and Motor Accident 

Claim Cases &  Land Acquisition Laws for the Judges dealing cases under the Acts 

at Gwalior and Indore, respectively. 

In addition to the above programmes, the Academy also conducted Specialized 

Educational Programmes at Medico-Legal Institute, Bhopal and Forensic Science 

Laboratory, Sagar for the newly appointed/promoted Judges of HJS cadre. 

Apart that, the Academy also conducted Educational Programmes for other 

stakeholders that included workshops for Advocates, Prosecutors  and  Panel 

Lawyers and Medical Off icers. 

The Academy also conducted Specialised Educational Programme on –  Koha 

Software for the Librarians of High Court and System Off icers of High Court and 

District Courts. 

I sincerely hope that the content of this issue will  enlighten and guide the 

readers in discharge of their duties. Your valuable contributions and response are 

always welcome. 

  Keep blessing our pursuit for judicial excellence. 

•  

 

Few will have the greatness to bend history itself; but each of 

us can work to change a small portion of events, and in the 

total of all those acts will be written the history of this 

generation. 
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MADHYA PRADESH STATE JUDICIAL ACADEMY, 

HIGH COURT OF M.P., JABALPUR 
 

 

Workshop  for Panel Lawyers 

(24.08.2018 & 25.08.2018) 

 

 

 

Workshop on - Arrears of Cases and Reduction of Old Pending Cases – 

Tools and Techniques 

(01.09.2018) 
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MADHYA PRADESH STATE JUDICIAL ACADEMY, 

HIGH COURT OF M.P., JABALPUR 

 

 

Workshop for Medical Officers 

(14.09.2018) 

 

 

 

Workshop on – Emerging trends in Cyber Crimes : New tools & 

techniques for collection of evidence and its legal perspective 

(22.09.2018 & 23.09.2018) 
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PART–I 
िस�वलिस�वलिस�वलिस�वल    �यायालय�यायालय�यायालय�यायालय, , , , चौरईचौरईचौरईचौरई----म�यूदेशम�यूदेशम�यूदेशम�यूदेश    काकाकाका    ूथमूथमूथमूथम    आईआईआईआई....एसएसएसएस....ओओओओ. . . . �यायालय�यायालय�यायालय�यायालय    

�यायाधीशगण, 

िस�वल �यायालय, चौरई, 

=जला िछ�दवाड़ा (म.ू.) 

संचालकसंचालकसंचालकसंचालक �टvपणी�टvपणी�टvपणी�टvपणी:- 

‘‘ःवयंःवयंःवयंःवयं वहवहवहवह बदलावबदलावबदलावबदलाव बन,बन,बन,बन,, जोजोजोजो �क�क�क�क आपआपआपआप दिुनयादिुनयादिुनयादिुनया म,म,म,म, देखनादेखनादेखनादेखना चाहतेचाहतेचाहतेचाहते हj।हj।हj।हj।‘‘  ऐसेऐसेऐसेऐसे समयसमयसमयसमय जबजबजबजब हमहमहमहम महा-मामहा-मामहा-मामहा-मा 
गांधीगांधीगांधीगांधी जीजीजीजी क8क8क8क8 150वींवींवींवीं ज�मज�मज�मज�म वष�गांठवष�गांठवष�गांठवष�गांठ मनामनामनामना रहेरहेरहेरहे हjहjहjहj, उRउRउRउR वाMयवाMयवाMयवाMय हमहमहमहम सभीसभीसभीसभी केकेकेके िलयेिलयेिलयेिलये माग�दश�कमाग�दश�कमाग�दश�कमाग�दश�क एवंएवंएवंएवं ूेरणादायीूेरणादायीूेरणादायीूेरणादायी 
है।है।है।है। �कसी�कसी�कसी�कसी भीभीभीभी पदःथापनापदःथापनापदःथापनापदःथापना म,म,म,म, पदःथपदःथपदःथपदःथ �यायाधीश�यायाधीश�यायाधीश�यायाधीश काकाकाका ूाथिमकूाथिमकूाथिमकूाथिमक काय�काय�काय�काय� उसकाउसकाउसकाउसका �याियक�याियक�याियक�याियक काय�काय�काय�काय� संपादनसंपादनसंपादनसंपादन होताहोताहोताहोता है।है।है।है। 
साथसाथसाथसाथ ह1ह1ह1ह1 �यायालय�यायालय�यायालय�यायालय म,म,म,म, आनेआनेआनेआने वालेवालेवालेवाले प^कारEप^कारEप^कारEप^कारE एवंएवंएवंएवं अ�यअ�यअ�यअ�य 3य�RयE3य�RयE3य�RयE3य�RयE कोकोकोको सुलभसुलभसुलभसुलभ सु�वधाय,सु�वधाय,सु�वधाय,सु�वधाय, उपलwधउपलwधउपलwधउपलwध कराकरकराकरकराकरकराकर 
सकारा-मकसकारा-मकसकारा-मकसकारा-मक वातावरणवातावरणवातावरणवातावरण िनिम�तिनिम�तिनिम�तिनिम�त करनाकरनाकरनाकरना भीभीभीभी �यायाधीश�यायाधीश�यायाधीश�यायाधीश काकाकाका कत�3यकत�3यकत�3यकत�3य है।है।है।है। एकएकएकएक पुरानीपुरानीपुरानीपुरानी कहावतकहावतकहावतकहावत हैहैहैहै �क�क�क�क, आलसीआलसीआलसीआलसी 
कार1गरकार1गरकार1गरकार1गर हमेशाहमेशाहमेशाहमेशा अपनेअपनेअपनेअपने उपकरणEउपकरणEउपकरणEउपकरणE    कोकोकोको    दोषदोषदोषदोष    देतादेतादेतादेता    है।है।है।है।    अपनेअपनेअपनेअपने    �यायालय�यायालय�यायालय�यायालय    कोकोकोको    हम,हम,हम,हम,    ःवयंःवयंःवयंःवयं    ह1ह1ह1ह1    कम�चार1कम�चार1कम�चार1कम�चार1, , , , अिधवRागणअिधवRागणअिधवRागणअिधवRागण, , , , 

प^कारEप^कारEप^कारEप^कारE    एवंएवंएवंएवं    अ�यअ�यअ�यअ�य    3य�RयE3य�RयE3य�RयE3य�RयE    केकेकेके    िलयेिलयेिलयेिलये    उपयोRाउपयोRाउपयोRाउपयोRा    मैऽीपूण�मैऽीपूण�मैऽीपूण�मैऽीपूण�    ((((user friendlyuser friendlyuser friendlyuser friendly) ) ) ) बनानेबनानेबनानेबनाने    केकेकेके    ूयासूयासूयासूयास    करनाकरनाकरनाकरना    चा�हये।चा�हये।चा�हये।चा�हये।    ऐसाऐसाऐसाऐसा    ह1ह1ह1ह1    
ूयासूयासूयासूयास    िस�वलिस�वलिस�वलिस�वल    �यायालय�यायालय�यायालय�यायालय    चौरईचौरईचौरईचौरई    म,म,म,म,    पदःथपदःथपदःथपदःथ    �यायाधीशगण�यायाधीशगण�यायाधीशगण�यायाधीशगण    <ारा<ारा<ारा<ारा    �कया�कया�कया�कया    गयागयागयागया    है।है।है।है।    इसइसइसइस    �यायालय�यायालय�यायालय�यायालय    कोकोकोको    म�यूदेशम�यूदेशम�यूदेशम�यूदेश    क8क8क8क8    
ूथमूथमूथमूथम    आईआईआईआई....एसएसएसएस....ओओओओ. . . . �यायालय�यायालय�यायालय�यायालय    होनेहोनेहोनेहोने    काकाकाका    गौरवगौरवगौरवगौरव    भीभीभीभी    ूाgूाgूाgूाg    हुआहुआहुआहुआ    है।है।है।है।    ूकािशतूकािशतूकािशतूकािशत    �कये�कये�कये�कये    जाजाजाजा    रहेरहेरहेरहे    लेखलेखलेखलेख    काकाकाका    उxेँयउxेँयउxेँयउxेँय    �यायाधीशगण�यायाधीशगण�यायाधीशगण�यायाधीशगण    

कोकोकोको    सजृना-मकसजृना-मकसजृना-मकसजृना-मक    काय�काय�काय�काय�    क8क8क8क8    अगुवाईअगुवाईअगुवाईअगुवाई    करनेकरनेकरनेकरने    एवंएवंएवंएवं    ःवयंःवयंःवयंःवयं    केकेकेके    �यायालय�यायालय�यायालय�यायालय    सेसेसेसे    बदलावबदलावबदलावबदलाव    लानेलानेलानेलाने    हेतुहेतुहेतुहेतु    ूेVरतूेVरतूेVरतूेVरत    करनाकरनाकरनाकरना    है।है।है।है।    
�वंःटन चिच�ल का एक ूिस9 वाMय है "We Shape our buildings there after they shape us" अथा�त 

’’हम इमारतE को गढ़ते हj त-पTात इमारते हम,’’। 
िस�वल �यायालय चौरई, =जला िछंदवाड़ा को म�यूदेश क8 ूथम आई.एस.ओ. ूमा=णत �यायालय होने 

का गौरव ूाg हुआ है। ऐसी दशा म, हमारे मन म=ःतंक म, यह ूO उ-प�न होना ःवाभा�वक है �क आई.एस.ओ. है 

Mया, आई.एस.ओ. ूमा=णकरण के Mया लाभ हj और िस�वल �यायालय चौरई म, ऐसा Mया है =जसके कारण उR 

गौरव इसे ूाg हुआ है। 
सव�ू थम यह जान, �क आई.एस.ओ. है Mया? I.S.O (International Standarization Organisation) एक 

अंतरराyीय मानक संगठन है, जो �क गुणव@ा ूबंधन क8 उन �यूनतम 3यवहार 3यवःथाओं क8 चचा� करता है जो 
�कसी भी संगठन को सुचाX Xप से चलाने के िलए आवँयक होते हj। उR 3यवःथाओं का उ9ेँय काय� म, 
पारदिश�ता लाना एवं नतीजE को ूभावी बनाना है। 

इस अंतरराyीय मानक संगठन का काया�लय जेनेवा, =ःवटजरलjड म, है =जसके कर1ब 90 देश सदःय हj। 
I.S.O को अपनाना न तो वैधािनक Xप से अिनवाय� है ना ह1 इसे अपनाने का कोई शासनादेश है। �फर भी य�द उसे 

अपनाकर काय� कर, तो उससे आम प^कार को मूलभूत सु�वधा, अिधक पारदिश�ता एवं सुगमता के साथ ूभावी एवं 

-वVरत Xप से ूाg होती है। संबंिधत कम�चार1 तक आम प^कारE क8 पहंुच सरल होती है। कम�चार1 एवं 

अिधवRागण क8 काय� म, सहभािगता बढ़ती है, सकारा-मक माहौल का िनमा�ण होता है तथा संःथान क8 ूितqा 
एवं �वzसनीयता म, व�ृ9 होती है। 

आधुिनकता के इस दौर म, ू-येक 3य�R यह चाहता है �क उसका काय�ःथल सव�सु�वधायुR हो। शासन, 

संबंिधत �वभाग, ऐसा करने हेतु िनरंतर ूयासरत भी रहते हj �कंतु आिथ�क संसाधन क8 सीिमतता ऐसे लआय क8 
ूािg म, कह1ं न कह1ं बाधा या �वल`ब का कारण बनती है। ू-येक सरकार1 काय�ःथल, सरकार <ारा िनयो=जत 

आिथ�क संसाधन से ह1 उ-कृ�ता ूाg करे, यह आवँयक नह1ं है अ�पतु ’काय�ःथल पर काय�रत अिधकार1’ एवं 

कम�चार1 उस काया�लय से �हतब9 अ�य संःथा या �वभाग के सहयोग से भी उ-कृ� संसाधन जुटाए जा सकते हj। 
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ूायः तहसील �यायालयE म, भवन या आधारभूत संरचना से संबंिधत मूलभूत सु�वधाएं =जला मु:यालय 

अथवा बड़े ःथानE पर उपलwध संसाधनE के अनुXप नह1ं होती हj। इन पVर=ःथितयE म, तहसील �यायालयE म, 
पदःथापना होने पर मूलभूत सु�वधाओं का अभाव होने पर यह सोचकर यथा=ःथतीवाद से समझौता कर िलया 
जाता है और �फर �कसी तरह समय बीत जाए, जैसा �वचार अपना िलया जाता है। इसके कारण न तो काय� करने 

का सकारा-मक माहौल बन पाता है, न ह1 हम अपनी द^ता अनुसार काय� कर पाते हj। अंततः साधनE का अभाव 

और नकारा-मक �वचार हमारे काय�, 3यवहार व ःवाःNय पर भी ूितकूल असर डालते हj। 
महा-मा गांधी जी ने अपनी आ-मकथा ’’’’’’’’स-यस-यस-यस-य    केकेकेके    ूयोगूयोगूयोगूयोग’’’’’’’’ म, ःवIछता आंदोलन के संदभ� म, िलखा है - 

’’मेरा 3यवसाय केवल िशकायत, करना या अिधकार मांगने का ह1 नह1ं है, ब=>क िशकायत, करने या अिधकार 

मांगने म, मj =जतना त-पर हँू, उतना ह1 उ-साह और {ढ़ता भीतर1 सुधार के िलए भी मुझम, है।’’ य�द गांधी जी के 

इस मूल मंऽ को जीवन म, अपना िलया जावे तथा यथा=ःथितवाद को खाVरज कर सीिमत साधनE से ह1 मूलभूत 

सु�वधाओं म, सुधार करने का सकारा-मक {��कोण अपनाकर काय� आरंभ �कया जाए, तो िन=Tत Xप से पVरव�तन 

क8 सुखद खूशबू धीरे-धीरे संःथान के सभी ^ेऽE म, एवं वहाँ काय�रत सभी 3य�RयE तक पहंुचने लगती है। 
िस�वल �यायालय चौरई पूव� म, �कन 

=ःथितयE म, था, इसके िलए हम, वत�मान से 2 से 3 

वष� पूव� जाना होगा और उस समय क8  3यवःथाओं 

पर नजर डालनी होगी। उस समय �यायालय 

पVरसर म, मु=ँकल से 5 से 7 पौधे जी�वत अवःथा 
म, थे। पा�क| ग क8 कोई 3यवःथा नह1ं थी। वाहन 

सीधे �यायालय भवन से लगते थे, ूवेश <ार नह1ं 
था। पीने के पानी का कोई इंतजाम नह1ं था। आम 

प^कार के बैठने हेतु पथृक से कोई 3यवःथा नह1ं 
थी। कुल िमलाकर �यायालय भवन म, मूलभूत आवँयकता क8 वःतुओं, =जससे आम प^कार को सु�वधा िमल 

सके, का िनतांत अभाव था। क`vयूटराईजेशन का काय� भी अपूण� था, =जससे आम प^कारE को अपने ूकरणE क8 
जानकार1 नवीन तकनीक के मा�यम से ूाg नह1ं हो पा रह1 थी। 

आई.एस.ओ. स�ट��फकेशन के पूव� िस�वल �यायालय चौरई को मानकE के कई ःतर सीिमत संसाधनE के 

साथ पूण� करने पडे़। आई.एस.ओ. के मानक पूण� करने म, माननीय उIच �यायालय जबलपुर क8 काय�योजना वष� 
2017-18 व 2018-19 के अंतग�त ःवIछता एMशन vलान म, =जन मानकE को पालन करने का िनद\श �दया गया था, 
वे मानक आई.एस.ओ. ूमाणीकरण म, न केवल मील के प-थर सा�बत हुए अ�पतु उR �दशा िनद\शE म, लगभग वे 

सभी त-व मौजूद हj , जो �क आई.एस.ओ.ूमाणीकरण क8 ूािg हेतु पूण� करना होता है। 
माननीय उIच �यायालय के ःवIछता एMशन vलान के अंतग�त आगे उ>ले=खत काय� �कया                        

जाना अपे=^त था। जागXकता हेतु ःवIछता पखवाड़E का आयोजन पुXष एवं म�हला लॉकअप गहृ म, बं�दयE                   
हेतु पथृक-पथृक जन सु�वधाएँ उपलwध कराना, पुःतकालय का उिचत संधारण एवं अिभलेखE का तथा                      
मालखाना अनुभाग =ःथत संप�@यE का िनयिमत Xप से िनयमानुसार �वन�ीकरण �कया जाना है,                            

गंदगी को रोकने हेतु संभा�वत ःथलE पर ूेरणादायी ःलोगन लगवाना, यथाःथान कूड़ादान या                                                
या   k                                                                                                                                
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डःट�बन रखा जाना, ःवIछता बावत ्सुझाव/अिभमत हेतु ूवेश <ार पर सुझाव पेट1 लगाना, काया�लय भवन क8 

समय-समय पर मर`मत, रंगाई-पुताई कराना, �वmुत एवं जल आपूित� 3यवःथा को दXुःत रखना, पीने के पानी 

क8 टंक8 को समय-समय पर साफ कराना और उR आशय क8 Vरपोट� ूाg करना। फनcचर एवं वाहनE क8 समय-

समय पर मर`मत कराना एवं दैिनक Xप से साफ सफाई कराया जाना, पुरानी व अनुपयोगी साममी का िनराकरण 

�कया जाना, ःवIछता काय� संःकृित का अंग बने ऐसी 3यवःथा का सजृन �कया जाना एवं ःवIछता संबंधी दैिनक, 

साgा�हक और मािसक Xप से �कए जाने वाले काय� क8 �ऽःतर1य पहचान कर उ�ह, �कया जाना, �यायालय पVरसर 

म, बगीचे, उmानE का िनमा�ण �कया जाना, प^कारE के बैठने हेतु बjचE क8 3यवःथा �कया जाना, आर.ओ. वॉटर क8 

3यवःथा �कया जाना एवं उपयुR ःथलE पर छायादार व फलदार पेड़ लगाया जाना। 

िस�वल �यायालय चौरई म, उपलwध सु�वधाओं एवं स=ृजत 3यवःथा को िन`नां�कत शीष� म, देखा जा 

सकता हैः- 

1.1.1.1.    �ऽःतर1य�ऽःतर1य�ऽःतर1य�ऽःतर1य    पा�क| गपा�क| गपा�क| गपा�क| ग    3यवःथाः3यवःथाः3यवःथाः3यवःथाः----    

जब भी हम साव�जिनक ःथानE पर जाते हj, तो हमारे सामने बड़1 समःया वाहन पा�क| ग क8 होती है। वहाँ 
पहंुचते ह1 हमारा सामना अःत-3यःत खड़े वाहनE से होता है। गाड़1 खड़े कर देने के बाद वापस लौटने पर अ�य 

वाहनE से गाड़1 न फँस गयी हो, इस बात क8 िचंता होती है �कंतु इ�ह1ं िचंतओं मु�R हेतु िस�वल �यायालय चौरई म, 
�ऽःतर1य पा�क| ग 3यवःथा बनाई गई है =जसके अंतग�त दपु�हया वाहन पा�क| ग, चार प�हया वाहन पा�क| ग एवं 

�यायाधीशगण के वाहन क8 पा�क| ग हेतु पथृक-पथृक ःथान हj। दपु�हया वाहन पा�क| ग ःथल कर1ब 3000 वग��फट 

म, पीवर wलाMस म, फैला सु3य=ःथत ःथान है। इसे रेिलंग के मा�यम से संर=^त �कया गया है =जससे क8 उसम, 
कोई चार प�हया वाहन ूवेश न कर सके। इसके अितVरR �यायालय के मु:य ूवेश <ार से मु:य सड़क तक इस 

ूकार से रैिलंग क8 गई है �क कोई वाहन खड़े न हो सक,  और पूण�तः खुला रहे। 
संपूण� पा�क| ग ःथल म, नीम, गुलमोहर, कदम के पेड़ पया�g माऽा म, इस ढंग से रो�पत �कये गये हj =जससे 

�क वत�मान स=ृजत पा�क| ग 3यवःथा न केवल िनबा�ध बनी रहेगी अ�पतु चार प�हया एवं दपु�हया वाहन का संपूण� 
पा�क| ग ःथल छायादार हो जाए। 
2.2.2.2.    सु�दरसु�दरसु�दरसु�दर    बगीचाःबगीचाःबगीचाःबगीचाः- 

मु:य ूवेश <ार के बाहर =ःथत पा�क| ग के पTात जब आमजन या प^कार मु:य<ार से �यायालय भवन 

क8 ओर ूवेश करते हj तो उनका मन संुदर हVरयाली युR बगीचा को देखकर ूफु=>लत एवं सकारा-मक ऊजा� से 

भर जाता है। चंिाकार िनिम�त बगीचे म, दो छोटे-छोटे मास लॉन हj। प^कारE के बैठने हेतु छोटे-छोटे शैड एवं उनम, 

रखी बjच हj। 
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बगीचा म, प^कार ःवIछता एवं म�यःथता के ूित सजग हो इस हेतु संुदर ःलोगन लगे हj। 

 

मु:य ूवेश <ार से �यायालय म, ूवेश होने पर पूरे माग� पर =ःथत अनेकE गमलE एवं उसम, लगे संुदर-

संुदर िभ�न ूजाित के फूल मन को ूस�नता ूदान करते हj। �यायालय पVरसर क8 बाउंस1वॉल से लगकर कर1ब 

20 आम के वृ̂ E का रोपण �कया गया है, =जनक8 िसंचाई �सप से क8 जाती है। 
3. �द3यांगजनE हेतु �विश� 3यवःथाः- 

ूायः समःत काया�लयE म, �द3यांगजन हेतु रै`प बने हुए 

हj �कंतु वे उनक8 सु�वधा अनुXप हj अथवा नह1ं इस ओर अMसर 
हमारा �यान नह1ं जाता है। जैसे अनेक ःथानE पर रै`प तो हj, 
�कंतु सड़क से लगा नह1ं है या �फर य�द वहाँ �द3यांगजन पहंुच 

भी जाय, और 3ह1ल चेयर चा�हए तो उसका उसे पता नह1ं, ऐसी 
कई समःयाऐं होती हj। इन सभी बातE का �यान रखते हुए चौराई 

�यायालय म, िनिम�त रै`प सीधे सड़़क तक जुड़ता है। दोनE ओर 

से रेिलंग हj, संुदर टाई>स लगी हj =जससे उसक8 ःवIछता बनी 
रहती है। वह1ं इस आशय क8 जानकार1 सुिन=Tत क8 गयी है �क 

3ह1ल चेयर �कस ःथान पर रखी है और उसे कैसे �बना �कसी 
बाधा के ूाg कर सकते हj। रै`प से लगी सी�ढ़यां एवं द1वार पर भी रेिलंग बनवाई गयी है ता�क य�द कोई सहारे से 

चढ़ना चाहे तो उसे अ�य �कसी क8 आवँयकता न हो। 
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4.4.4.4.    �यायालय�यायालय�यायालय�यायालय    ूवेशूवेशूवेशूवेश    <ार<ार<ार<ार    बनाबनाबनाबना    सूचनासूचनासूचनासूचना    <ारः<ारः<ारः<ारः----    

�यायाधीशगण, अिधवRागण एवं प^कारगण के िलए �यायालय म, ूवेश हेतु पथृक - पथृक                           

ूवेश <ार िनिम�त हj। �यायालय भवन म, ूवेश करने हेतु जैसे ह1 मु:य <ार पर आते हj  वह1ं सी�ढ़यE के                        

पास ह1 संपूण� �यायालय भवन का �वःततृ 

�ववरण दिश�त �कया गया है अथा�त ् संपूण� 

�यायालय भवन के अंदर =ःथत क^E को 

बमां�कत �कया गया है। �कस क^ म, कौन सा 

अनुभाग है, उसका �ववरण दिश�त �कया गया 

है =जससे �क =जस 3य�R को =जस �यायालय 

क^ म,, =जस अनुभाग म, जाना हो उसके िलए 

उसे अ�य �कसी से पूछना न पड़े। इसके 

अितVरR वह1ं पर अ-यावँयक ूकार के एवं 

इमरज,सी न`बर भी लेख �कये गये हj। ूवेश 

<ार पर ह1 लोक अदालत, म�यःथता, 

िनःशु>क �विधक सहायता ूािg संबंधी 

�वःततृ जानकार1 युR फलेMस लगाये गये हj। इस ूकार �यायालय का ूवेश <ार सूचना <ार के Xप म, नजर आता 

है। 

5.5.5.5.    शु9शु9शु9शु9    पेयपेयपेयपेय    जलःजलःजलःजलः----    

प^कार एवं आमजन को पीने का शु9 

पानी िमले, यह न केवल सुिन=Tत �कया गया है 

अ�पतु इस बावत ् दो वाटर कूलर -Z3ण ्स�हत 

लगाये गये हj। वॉटर कूलर म, पानी शु9 पहंुचे इस 

हेतु पानी क8 पथृक टंक8 क8 3यवःथा क8 गयी है। 
6.6.6.6.    आंचलआंचलआंचलआंचल    क^ःक^ःक^ःक^ः----    

सामा�यतः  �यायालयE  म,  बड़1  सं:या  म,  म�हला  प^कारE  म,  से  बहुत  सी  ऐसी  म�हलाए  भी  आती  
हj =जनके  साथ  नवजात  िशशु  हो ते  हj ।  म�हलाओं  को  पVरसर  म,  सुर =^त ,  शांत  एवं  बIचE  क8  फ8�डं ग  बाबत  ्                         
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एक पथृक से क^ बनाया गया है। छोटे बIचE के िलए झूला तो वह1ं बड़े बIचE क8 पढ़ाई हेतु �ह�द1 वण�माला, 

इं=bलश वण�माला, िगनती आ�द के चाट� आ�द भी लगाये गये हj। �बना पढ़1 िलखी म�हला भी इस क^ म, पहंुच सके 

इस हेतु क^ के बाहर माँ क8 आंचल म, बैठे बIचे का बड़ा सा पोःटर लगाया गया है। 
    

7.7.7.7.    सहजसहजसहजसहज    {ँय{ँय{ँय{ँय    ःथलःथलःथलःथल    परपरपरपर    �कयोःक�कयोःक�कयोःक�कयोःक    मशीनःमशीनःमशीनःमशीनः----    

�यायालय भवन म, ूवेश करते ह1 सामने दो �कयोःक मशीन लगी हj। उ�ह,  कैसे चलाया जा सकता है, इस 

संबंध म, �ह�द1 म, �दशा िनद\श लगाये गये हj =जससे �क आम प^कार उ�ह,  पढ़कर ःवयं मशीन संचािलत कर 

सके। 

 
    

8.8.8.8.    संपूण�संपूण�संपूण�संपूण�    �यायालय�यायालय�यायालय�यायालय    भवनभवनभवनभवन    म,म,म,म,    ःवIछताःवIछताःवIछताःवIछता    काकाकाका    �वशेष�वशेष�वशेष�वशेष    �यानः�यानः�यानः�यानः----    

संपूण� �यायालय भवन के कॉVरडोर म, जगह-जगह गमले रखे हj =जनम, �विभ�न ूजाित के पौधे लगे हj 
एवं जगह-जगह डःट�बन रखे गये हj। आम प^कार थूक कर �यायालय पVरसर को गंदा न कर, इस बावत ्जगह-

जगह ःटेZड स�हत पीकदान लगाये गये हj। �यायालय क^ एवं ू-येक अनुभाग म, बैठने वाले ू-येक कम�चार1 के 

टे�बल के पास डःट�बन रखवाये गये हj। समा�यजन हेतु म�हला एवं पुXषE के िलए पथृक-पथृक शौचालय उपलwध 

हj =जसक8 ःवIछता का �वशेष �यान रखा जाता है। इसके अितVरR ःवIछता बनाये रखने हेतु ःवIछता म, 
सहभािगता एवं स�बयता का मूल-मंऽ अपनाया गया है अथा�त �यायालय म, पदःथ समःत कम�चार1, अिधकार1 
एवं अिधवRागण ःवIछता बनाये रखने म, सहभागी हj। वह1ं आम प^कार गंदगी न करं◌े ऐसा करने से उ�ह, 
रोकं◌ े इस हेतु भी सभी अंग �वनॆतापूव�क स�बयता से ःवIछता बनाये रखने म, सहयोग करते हj। इसका 
सकारा-मक पVरणाम यह है �क बाहर से आने वाले आम प^कार यहाँ क8 ःवIछता से न केवल ूभा�वत होता है 

अ�पतु उसे बनाये रखने म, ःवःफूत� योगदान भी दे रहे हj। 
9.9.9.9.    आंतVरकआंतVरकआंतVरकआंतVरक    काय�काय�काय�काय�    ूबंधनूबंधनूबंधनूबंधन    म,म,म,म,    सकारा-मकसकारा-मकसकारा-मकसकारा-मक    पVरवत�नपVरवत�नपVरवत�नपVरवत�न::::----    

�यायालयE म, �यायाधीश एवं कम�चाVरयE के कत�3य सुःप� Xप से िनयमE <ारा पVरभा�षत हj । 

�फर दैिनक  काय� के सुगमता से संचालन हेतु ू-येक �यायाधीश को ःवयं क8 भी ूबंधन ूणाली 
�वकिसत करनी होती है और इस काय� म,  आई.एस.ओ. के बहुत से मापदZड  सहायक हj । जैसे �कसी 
अलमार1 म, Mया है इसका वण�न अलमार1 के बाहर ह1 हो। ू-येक अलमार1 पर यह �ववरण चःपा �कया                                                                                                
गया                                          गया                                                                                                                                                                                                    
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गया है �क उसम, �कस ूकृित क8 फाईल है अथा�त िस�वल, 

दा=Zडक, �व�वध, �डःपोजल, पVरवाद आ�द �कस अलमार1 म, �कस 

�दनांक से �कस �दनांक क8 फाईल है। अलमार1 के अंदर बने 

wलाकE म, �दनांक और रखी गयी साममी क8 ूकृित वण�न युR 

पचc चःपा क8 गयी है। ू-येक कम�चार1 के टे�बल पर उनके 

पदनामयुR vलेट रखी गयी है एवं कम�चार1गण को आई काड� 

लगाना सुिन=Tत �कया गया। 

सामा�यतः �यायालयE म, कुल �कतनी साममी है इसक8 जानकार1 नजारत <ारा रखी जाती है जो �क 

एकजाई होती है। इस उपरोR के अितVरR क^वार उपलwध साममी का र=जःटर संधाVरत �कया गया है अथा�त 

�कस क^ म, �कतना फनcचर है �कतनी अलमार1, फैन, क`vयूटर, पद\, लाईट हj इसका �ववरण एक झलक म, ह1 

देखा जा सकता है। 

 
�यायालय पVरसर म,  मालखाना ,  नजारत व कॉ�पंग  अनुभाग हेतु  पृथक क^ हj ,  जहाँ  पर 

उिचत  Xप से न=ःतयE  का  संधारण �कया  गया है। मंथालय भी उिचत Xप से संधाVरत है ,  =जसम,  

ू-येक पुःतक पर बम अं�कत है व उसी अनुसार र=जःटर संधाVरत हj । नजारत व कॉ�पंग �वभाग क8 

ःटेशनर1  
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व नःती हेतु पथृक - पथृक आलमाVरयां उपलwध हj तथा अलमाVरयE के बाहर ह1 यह �ववरण उपलwध है �क उR 

अलमार1 म, कौन-कौन सी न=ःतयाँ संधाVरत हj व उनका बमांक Mया है। आई.एस.ओ. ूमा=णकरण के पूव� न केवल 

बाहर1 3यवःथा ब=>क ःथापना म, संधाVरत समःत न=ःतयE को सु3यव=ःथत �कया गया है। इस 3यवःथा से न 

केवल �यायालय के कम�चार1गण को अ-यंत लाभ हुआ है ब=>क अनुभाग के ूभार1 अिधकार1 को भी समःत 

जानकार1 अ-यंत कम समय म, सु3यव=ःथत Xप से ूाg हो जाती है। 

    �यायालय म, उपलwध ू-येक फाईल का पंजीकरण सी.आई.एस. म, �कया जाता है। इसे आगामी िनयत 

�दनांक पर भी फॉरवड� �कया जाता है। �यायालय पVरसर म, फाईिलंग काउंटर, तलवाना काउंटर एवं सव�र Xम क8 

भी पथृक-पथृक 3यवःथा है जहाँ से फाईिलंग, तलवाना का काय� िनयिमत Xप से संपा�दत �कया जाता है। 

गुणव@ागुणव@ागुणव@ागुणव@ा    केकेकेके    मानकमानकमानकमानक    कोकोकोको    कैसेकैसेकैसेकैसे    ूाgूाgूाgूाg    �कयाः�कयाः�कयाः�कयाः----    

  िस�वल �यायालय चौरई <ारा गुणव@ा के मानक ःतर को कैसे ूाg �कया गया और इस हेतु संसाधनE क8 

3यवःथा कैसे क8 गयी यह भी एक मह-वपूण� तNय है MयE�क ू-येक काय� के िलए बजट उपलwध होना संभव नह1ं 

है। साथ ह1 �यायालय पVरसर म, होने वाले ू-येक काय� म, साधनE क8 शु9ता के उIच मापदZड का पालन �कया 

जाना भी अ-यंत आवँयक है। य�द काय� करने का सपना देखं◌े, उस सपने को साकार करने हेतु सकारा-मक 

{��कोण हो, धैय� हो एवं संक=>पत {ढ़ इIछाश�R हो तो कोई भी काय� क�ठन नह1ं है। 
हम और हमारे <ारा के भाव से आरंभ �कये गये काय� म, सव�ूथम �यायाधीशगण, �यायालयीन कम�चार1 

एवं अिधवRागण <ारा यथा संभव आिथ�क सहयोग �कया गया। सव�ू थम समय-समय पर माननीय उIच 

�यायालय को आवँयकतानुसार ूाMकलन ूे�षत �कये गये। वॉटर कूलर, पा�क| ग, बाहर1 �वmुत 3यवःथा हेतु 

नगरपािलका <ारा सहयोग ूदान �कया गया। मु:य <ार एवं अिभभाषकगण हेतु क^ िनमा�ण का काय� लोक 

िनमा�ण �वभाग <ारा ःथानीय जनूितिनिध क8 िनिध से ूाg रािश से कराया गया। वह1ं पौधारोप रेिलंग, जल 

आपूित� क8 गई =जनक8 सुचाX 3यवःथा हेतु वन �वभाग, हॉ�ट�क>चर �वभाग एवं पी.एच.ई. �वभाग का भी सहयोग 

ूाg हुआ है। सबसे अिधक मह-वपूण� Xप से समय-समय पर =जला �यायाधीश महोदय ने न केवल कुशल 

माग�दश�न ूदान �कया अ�पतु सु3यवःथा हेतु �कये जाने वाले काय� म, आने वाली ू-येक बाधाओं को ःवयं के 

िनर1^ण म, लेकर दरू भी कराया गया। 
आईआईआईआई....एसएसएसएस....ओओओओ. . . . सेसेसेसे    MयाMयाMयाMया    लाभलाभलाभलाभ    ूाgूाgूाgूाg    हुआःहुआःहुआःहुआः----    

  जब हम इस संदभ� म, देखते हj तो हम पाते हj �क �यायालय पVरसर म, एक सकारा-मक माहौल का 

िनमा�ण हुआ है। �यायाधीशगण, कम�चार1 एवं अिधवRगण म, न केवल सौहाि�पूण� संबंध बने अ�पतु दैिनक काय� म, 

सहयोगा-मक भावना का सजृन हुआ। काय� म, पारदिश�ता, गित तथा काय� ^मता म, व�ृ9 हुई। आम प^कारगण 

को जहाँ मूलभूत सु�वधाएं ूाg हु�इं वह1ं पVरसर क8 ःवIछता, संुदरता एवं हVरयाली ने उ�ह,  सुकून ूदान �कया। इस 

सबसे बढ़कर आम जन एवं प^कारगण म, संःथान क8 ूितqा एवं �वzसनीयता म, और अिधक वृ़�9 हुई तथा वह 

अ�य संःथानE के िलए ूेरक बना। 

  अंत म, इतना कहा जा सकता है �क गुणव@ा के उIच मानक को ूाg करना, कोई एक घटना नह1ं होती 

अ�पतु िनरंतर �कये गये ूयासE से ह1 सफलता ूाg होती है, जैसा �क भारत के पूव� राyपित ौी ए.पी.जे. अwदलु 

कलाम साहब ने कहा हैः- 

        "Excellence is a continuous process and not an accident"."Excellence is a continuous process and not an accident"."Excellence is a continuous process and not an accident"."Excellence is a continuous process and not an accident".    
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�विन�द���विन�द���विन�द���विन�द��    अनतुोषअनतुोषअनतुोषअनतुोष    ((((संशोधनसंशोधनसंशोधनसंशोधन) ) ) ) अिधिनयमअिधिनयमअिधिनयमअिधिनयम, 2018: , 2018: , 2018: , 2018: ू�बयाू�बयाू�बयाू�बया    एवंएवंएवंएव ं   ूभावूभावूभावूभाव    

यशपालयशपालयशपालयशपाल    िसंहिसंहिसंहिसंह    

�वशेष कत�3यःथ अिधकार1, 

म.ू. राlय �याियक अकादमी 

सं=^िgकासं=^िgकासं=^िgकासं=^िgका::::----    

1. भूिमका  

2. मह-वपूण� संशोधन एवं उनका ूभाव  

3. लं�बत मामलE पर ूभाव  

4. सं�वदा के �विन�द�� अनुपालन के वाद म, �ववाm-�वषय  

5. ूमाण-भार (Burden of proof)  

भूिमकाभूिमकाभूिमकाभूिमका    ....----    

सं�वदाओं का ूवत�न कराने और 3यापार करने क8 सु�वधा (ease of doing business) क8 वर1यता म, 

भारत क8 खराब =ःथित को देखते हुए के�ि सरकार ने एक 6 सदःयीय �वशेषK सिमित का गठन �कया था। 

सिमित ने जून 2016 म, अपना ूितवेदन सरकार को स�पा था और वत�मान �विन�द�� अनुतोष अिधिनयम, 1963 

एवं �विधक ढांचे को {��गत रखते हुए अ�य सुझावE के साथ-साथ यह सुझाव भी �दए �क �यायालयE को अपना 

{��कोण बदलने क8 आवँयकता है। सिमित ने ूःताव �कया �क सं�वदाओं के �विन�द�� अनुपालन के दावE म, 

‘‘^ितपूित� िनयम एवं �विन�द�� अनुपालन अपवाद” के ःथान पर ‘‘�विन�द�� अनुपालन िनयम एवं ^ितपूित� 

वैक=>पक अनुतोष” के िस9ांत को आ-मसात �कया जाना भारतीय �याय 3यवःथा पर लोगE का �वzास बनाए 

रखने के िलए आKापक हो चुका है।  

इस सिमित के सुझावE को ःवीकार करते हुए के�ि सरकार <ारा �दस`बर, 2017 म, �विन�द�� अनुतोष 

(संशोधन) �वधेयक, 2018 लोक सभा म, ूःतुत �कया था जो 15 माच�, 2018 को �विन मत से पाVरत हुआ। राlय 

सभा <ारा इसे 23 जून, 2018 को पाVरत �कया गया और महाम�हम राyपित महोदय क8 ःवीकृित �दनांक 01 

अगःत, 2018 को ूाg होने पर इसे राजपऽ म, ूकािशत �कया गया है। संशोधन अिधिनयम क8 धारा 1 क8 उपधारा 

(2) के�ि सरकार को सशR करती है �क वह अिधसूचना <ारा इसके ूावधानE को ूव@ृ करने क8 ितिथ िनयत कर 

सकती है। �विध एवं �याय मंऽालय (�वधायी �वभाग), भारत सरकार क8 अिधसूचना बमांक का. आ. 4888 (अ) 

ूकाशन �दनांक 19 िसत`बर, 2018 के <ारा �दनांक 01 अMटूबर, 2018 से इस संशोधन अिधिनयम के समःत 

ूावधान ूव@ृ �कए जा चुके हj। 

संशोधन अिधिनयम क8 मह-वपूण� �वशेषताएं िन`नानुसार हj:- 

1. ^ितपूित� के अनुतोष से �विन�द�� अनुपालन का आदश� पVरवत�न (paradigm shift); 

2. सं�वदा के ूितःथा�पत अनुपालन के अनुतोष का ूावधान; 
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3. तकनी�क �वशेषKE क8 िनयु�R का ूावधान; 

4. अधोसंरचना पVरयोजना से संबंिधत मामलE म, 3यादेश जार1 करने पर रोक; 

5. अधोसंरचना पVरयोजना से संबंिधत मामलE के �वचारण के िलए �वशेष �यायालयE का गठन एवं 

12 माह क8 अविध म, ऐसे मामलE का िनराकरण �कया जाना।  

मह-वपूण�मह-वपूण�मह-वपूण�मह-वपूण�    संशोधनसंशोधनसंशोधनसंशोधन    एवंएवंएवंएवं    उनकाउनकाउनकाउनका    ूभावूभावूभावूभाव    ....----    

1.1.1.1.    धाराधाराधाराधारा    6666    

धाराधाराधाराधारा पूव�वतपूव�वतपूव�वतपूव�वत    ूावधानूावधानूावधानूावधान    संशोिधतसंशोिधतसंशोिधतसंशोिधत    ूावधानूावधानूावधानूावधान    

6 (1) य�द कोई 3य�R अपनी स`म�@ के �बना 

ःथावर स`प�@ से �विध के स`यक अनुबम 

से अ�यथा बेकwजा कर �दया जाए, तो वह 

अथवा उसके 3यु-प�न अिधकार <ारा दावा 

करने वाला कोई भी 3य�R, �कसी अ�य ऐसे 

हक के होते हुए भी जो ऐसे वाद म, खड़ा 

�कया जा सके, उसका कwजा वाद <ारा 

ू-यु9तृ कर सकेगा। 

य�द कोई 3य�R अपनी स`म�@ के �बना ःथावर 

स`प�@ से �विध के स`यक अनुबम से अ�यथा बेकwजा 

कर �दया जाए, तो वह अथवा कोई ऐसा 3य�R =जसके 

मा�यम से उसका कwजा रहा है अथवा उसके 3यु-प�न 

अिधकार <ारा दावा करने वाला कोई भी 3य�R, �कसी 

अ�य ऐसे हक के होते हुए भी जो ऐसे वाद म, खड़ा �कया 

जा सके, उसका कwजा वाद <ारा ू-यु9तृ कर सकेगा। 

    

धारा 6 �कसी अचल संप�@ से �विध क8 स`यक ू�बया से अ�यथा आिधप-यIयुत �कए गए 3य�R को 
सं=^g ू�बया <ारा आिधप-य वापस ूाg करने का अनुतोष ूदान करती है। संशोधन <ारा उस 3य�R को भी वाद 

लाने क8 अिधकाVरता द1 गई है =जसके मा�यम से आिधप-यIयुत �कया गया 3य�R �ववा�दत संप�@ पर 
आिधप-य रखता था। इस संशोधन <ारा ूावधान म, ःप�ता आई है और जहां आिधप-य�वह1न 3य�R अपने 

अिधकारE के ूित सजग न हो अथवा कोई काय�वाह1 करने का इIछुक न हो, वहां मूल ःवामी अथवा पूवा�िधकार1 को 
भी वाद लाने का अिधकार होगा। 
2.2.2.2.    धाराधाराधाराधारा    10101010    

धाराधाराधाराधारा पूव�वतपूव�वतपूव�वतपूव�वत    ूावधानूावधानूावधानूावधान    संशोिधतसंशोिधतसंशोिधतसंशोिधत    ूावधानूावधानूावधानूावधान    

दशाएं =जनम, सं�वदा का �विन�द�� पालन ूवत�नीय है .- 

इस अ�याय म, अ�यथा उपब=�धत के िसवाय, �कसी भी 
सं�वदा का �विन�द�� पालन �यायालय के �ववेकानुसार 

ूवित�त कराया जा सकेगा - 
(क) जब�क उस काय� का, =जसके करने का करार हुआ है, 

अपालन <ारा काVरत वाःत�वक नुकसान का अिभिनTय 

करने के िलए कोई मानक �वmमान न हो; अथवा 
(ख) जब�क वह काय�, =जसके करने का करार हुआ है ऐसा हो 
�क उसके अपालन के िलए धन के Xप म, ूितकर यथायोbय 

अनुतोष न पहंुचाता हो। 

सं�वदाओं के बाबत ्�विन�द�� अनुपालन 

.- 

�यायालय <ारा �कसी सं�वदा का 
�विन�द�� पालन धारा 11 क8 उपधारा 
(2), धारा 14 और धारा 16 म, अंत�व�� 

उपबंधE के अधीन रहते हुए कराया 
जाएगा। 
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पूव�वत एवं संशोिधत धारा 10 क8 तुलना करने से यह ःप� हो जाता है �क सं�वदा के �विन�द�� अनुपालन 

क8 �यायालय क8 लगभग दो सद1 पुरानी सा`या <ारा शािसत वैवेक8य श�R को समाg कर अब सं�वदा का 

�विन�द�� अनुपालन आKापक कर �दया गया है अथा�त अब सामा�य िनयम यह है �क य�द धारा 11(2), 14 एवं 16 

के �कसी ूावधान क8 बाधा न हो, तो सं�वदा का �विन�द�� अनुपालन आदेिशत �कया जाएगा। 

कॉमन लॉ म, सं�वदा के भंग के िलए ूमुखतः तीन अनुतोष उपलwध थे - ^ितपूित�, �विन�द�� अनुपालन 

एवं सं�वदा का �वखZडन। इनम, से ^ितपूित� समय के साथ ूाथिमक उपचार बन गई। सा`य �विध म, सं�वदा के 

�विन�द�� अनुपालन का अनुतोष तब ूाg होता था जब ^ितपूित� को मापने के िन=Tत मानक नह1ं हE अथवा 

^ितपूित� पया�g नह1ं पाई जाती थी पर�तु िस�वल लॉ म, कॉमन लॉ के �वपर1त सं�वदा भंग के िलए �विन�द�� 

अनुपालन को सामा�य एवं ूाथिमक अनुतोष माना जाता है। िस�वल लॉ म, इसका आधार यह है �क जब कोई 

3य�R �कसी काय� को करने का वचन देता है तो यह न केवल उसका �विधक अ�पतु नैितक कत�3य भी है �क वह 

अपने वचन पर कायम रहे। य�द वह ऐसा नह1ं करता है तो �विध <ारा उसे अपने वचन का पालन करने के िलए 

�ववश �कया जाता है। 

भारत म, �विन�द�� अनुतोष अिधिनयम, 1877 एवं 1963 के <ारा कॉमन लॉ क8 ू�बया को अपनाया गया 

था और उसम, इंbलjड म, ूचिलत सा`या �विध के िस9ांतE को स=`मिलत करते हुए सं�हताब9 �कया गया था। 

अिधिनयम के वत�मान ःवXप म, सं�वदा भंग के मामले म, वाद1 सं�वदा के �विन�द�� अनुपालन का दावा अिधकार 

ःवXप नह1ं कर सकता है और अनुतोष �यायालय के �ववेकािधकार पर िनभ�र करेगा। �याय िनण�यन के <ारा जो 

�विध �वकिसत हुई है उसके अनुसार अपने �ववेकािधकार का उपयोग करने म, �यायालयE <ारा कई कारकE पर 

�वचार �कया जाता है - जैसे प^कारE को अस`यक क�, सं�वदा का पालन �यायसंगत होना, ^ितपूित� क8 पया�gता, 

वाद1 एवं ूितवाद1 का पूव� एवं पTातवतc आचरण एवं सं�वदा का पालन कराने क8 असंभा3यता आ�द। इन कारकE 

के कारण �कसी भी प^कार के िलए सं�वदा का �विन�द�� अनुपालन करा पाना िन=Tत नह1ं होता है। 

भारतीय �याय 3यवःथा क8 यह1 अिन=Tतता ूःता�वत संशोधन <ारा दरू क8 गई है और संशोधन 

अिधिनयम लागू होने के पTात ्कुछ आपवा�दक मामलE को छोड़कर सं�वदा का �विन�द�� अनुपालन आKापक 

होगा। अब सं�वदा �विध म, �विन�द�� अनुपालन अिधमािनत ;चतमिमततमक9 अनुतोष होगा और सं�वदा का 

पालन न करने क8 प9ित को हतो-सा�हत करेगा। वत�मान पVर{ँय म, कई बार सं�वदा भंग के िलए द1 जाने वाली 

^ितपूित� सं�वदा का पालन करने से बचने के लाभ क8 तुलना म, कम होती है। इस संशोधन <ारा ऐसी पVर=ःथितयE 

से भी िनपटा जा सकेगा। िन=Tत Xप से ूःता�वत संशोधन सं�वदाओं का अनुपालन सुिन=Tत कर राyीय एवं 

अंतरा�yीय ःतर पर भारतीय �याय 3यवःथा क8 साख को मजबूत करेगा।    
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3.3.3.3.    धाराधाराधाराधारा    11111111    

धाराधाराधाराधारा पूव�वतपूव�वतपूव�वतपूव�वत    ूावधानूावधानूावधानूावधान    संशोिधतसंशोिधतसंशोिधतसंशोिधत    ूावधानूावधानूावधानूावधान    

11111111    (1) इस अिधिनयम म, अ�यथा उपब=�धत के 

िसवाय, �कसी सं�वदा का �विन�द�� पालन, 

�यायालय के �ववेकानुसार ूवित�त कराया जा 

सकेगा जब�क वह काय�, =जसके करने का करार 

हुआ है, �कसी �यास के पूण�तः या भागतः पालन 

म, हो। 

(1) इस अिधिनयम म, अ�यथा उपब=�धत के 

िसवाय, �कसी सं�वदा का �विन�द�� पालन कराया 

जाएगा जब�क वह काय�, =जसके करने का करार 

हुआ है, �कसी �यास के पूण�तः या भागतः पालन म, 

हो। 

 

इस संशोधन <ारा भी �यायालय के सं�वदा का �विन�द�� अनु◌ुपालन आदेिशत करने के �ववेकािधकार को 

समाg कर इसे आKापक बनाया गया है।  

4.4.4.4.    धाराधाराधाराधारा    14141414    

धाराधाराधाराधारा पूव�वतपूव�वतपूव�वतपूव�वत    ूावधानूावधानूावधानूावधान    संशोिधतसंशोिधतसंशोिधतसंशोिधत    ूावधानूावधानूावधानूावधान    

14141414    सं�वदाएंसं�वदाएंसं�वदाएंसं�वदाएं    जोजोजोजो    �विन�द��तः�विन�द��तः�विन�द��तः�विन�द��तः    ूवत�नीयूवत�नीयूवत�नीयूवत�नीय    नह1ंनह1ंनह1ंनह1ं    हjहjहjहj    ....----    

िन`निल=खत सं�वदा �विन�द��तः ूवित�त नह1 ं

कराई जा सकती,ं अथा�त:- 

(क) वह सं�वदा =जसके अपालन के िलए धन के Xप 

म, ूितकर यथायोbय अनतुोष हो;  
 

 

 

(ख) वह सं�वदा =जसम, सूआम या बहुत से wयौरे हE 

अथवा जो प^कारE क8 वयै�Rक अह�ताओं या 

ःवेIछा पर इतनी आिौत हो अथवा अ�यथा अपनी 

ूकृित के कारण ऐसी हो �क �यायालय उसके 

ता=-वक िनब�धनE के �विन�द�� पालन का ूवत�न न 

करा सकता हो; 

(ग) वह सं�वदा जो अपनी ूकृित से ह1 पय�वसेय हो; 
 

 

 

 

(घ) वह सं�वदा =जसके पालन म, ऐसा सतत-्कत�3य 

का पालन अ�तव�िलत है =जसका �यायालय 

पय�वे^ण न कर सके। 

सं�वदाएंसं�वदाएंसं�वदाएंसं�वदाएं    जोजोजोजो    �विन�द��तः�विन�द��तः�विन�द��तः�विन�द��तः    ूवत�नीयूवत�नीयूवत�नीयूवत�नीय    नह1ंनह1ंनह1ंनह1ं    हjहjहjहj    ....----    

िन`निल=खत सं�वदाओं को �विन�द��तया ूवित�त नह1 ं

कराया जा सकता, अथा�त - 

(क) जहां सं�वदा के �कसी प^कार ने सं�वदा का 

ूितःथा�पत पालन धारा 20 के उपबधंE के अनसुार 

अिभूाg कर िलया है; 

 

(ख) कोई ऐसी सं�वदा, =जसके पालन म, ऐसे �कसी 

िनरंतर कत�3य का पालन अंतव�िलत है, =जसका 

�यायालय पय�वे^ण नह1 ंकर सकता; 
 

 

 

 

(ग) कोई ऐसी सं�वदा, जो प^कारE क8 3य�Rगत 

अह�ताओं पर इतनी िनभ�र है �क �यायालय उसके 

ता=-वक िनबधंनE का �विन�द�� पालन नह1 ंकरा सकता; 
 

(घ) वह सं�वदा जो अपनी ूकृित से ह1 पय�वसेय हो। 
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धारा 14 उन सं�वदाओं को ःप� करती है =जनका �विन�द�� अनुपालन नह1ं कराया जा सकता है। संशोिधत 

धारा 14 म, पूव�वतc ूावधान के दो खZड (स) एवं (द) उसी ःवXप म, रखे गए हj। सबसे मह-वपूण� पVरवत�न यह 

�कया गया है �क भले ह1 धन के Xप म, ूितकर सं�वदा के अपालन के िलए यथोिचत अनुतोष हो सकता हो, अब 

ऐसी सं�वदा का भी �विन�द�� अनुपालन आदेिशत �कया जाएगा। अतः अब ^ितपूित� ूाथिमक अनुतोष न होकर 

�विन�द�� अनुपालन सं�वदा भंग का ूाथिमक अनुतोष होगा। 

इसके साथ-साथ अब ऐसी सं�वदाओं का भी �विन�द�� अनुपालन कराया जाएगा =जसम, सूआम या बहुत से 

�ववरण हE अथवा जो प^कारE क8 ःवेIछया पर िनभ�र हE। 

संशोधन के <ारा ूितःथा�पत धारा 20 के अनुसार सं�वदा के �कसी भी प^कार को सं�वदा का 

ूितःथा�पत पालन कराने का अिधकार है। ऐसा प^कार जो सं�वदा का ूितःथा�पत पालन कराने के अिधकार का 

उपयोग करता है, वह सं�वदा का �विन�द�� अनुपालन नह1ं करा सकता है। 

इसके साथ-साथ धारा 14 क8 उपधारा (2) व (3) को �वलो�पत कर �दया गया है जो बंधक, भागीदार1 एवं 

संिनमा�ण से संबंिधत �विश� ूकृित क8 सं�वदाओं के कितपय शत� के पूरा होने पर �विन�द�� अनुपालन कराने का 

ूावधान करती थीं। अब तो सं�वदा का �विन�द�� अनुपालन सामा�य िनयम है। 

5. 5. 5. 5.     धाराधाराधाराधारा    14141414एएएए    

धाराधाराधाराधारा    संशोिधतसंशोिधतसंशोिधतसंशोिधत    ूावधानूावधानूावधानूावधान    

14ए     �यायालय�यायालय�यायालय�यायालय    क8क8क8क8    �वशेषKE�वशेषKE�वशेषKE�वशेषKE    कोकोकोको    िनयुRिनयुRिनयुRिनयुR    करनेकरनेकरनेकरने    क8क8क8क8    श�Rश�Rश�Rश�R    ....----    

(1) िस�वल ू�बया सं�हता, 1908 म, अंत�व�� उपबंधE क8 3यापकता पर ूितकूल ूभाव डाले �बना, 

इस अिधिनयम के अधीन �कसी भी वाद म,, जहां �यायालय, वाद म, अंतव�िलत �कसी �विन�द�� 

�ववाmक पर अपनी सहायता के िलए �वशेषK क8 राय ूाg करना आवँयक समझता है, वहां वह 

एक या अिधक �वशेषK िनयुR कर सकेगा और उ�ह, ऐसे �ववाmक पर उसको Vरपोट� करने का 

िनदेश दे सकेगा तथा साआय उपलwध कराने के िलए, =जसके अंत�गत उR �ववाmक पर दःतावेजE 

का पेश �कया जाना भी है, �वशेषK क8 उप=ःथित सुिन=Tत कर सकेगा। 

(2) �यायालय �कसी 3य�R को �वशेषK को सुसंगत सूचना देने या कोई सुसंगत दःतावेज, माल 

या अ�य संप�@ को उसके िनर1^ण के िलए पेश करने या उस तक पहंुच उपलwध कराने क8 

अपे^ा कर सकेगा या उसे िनदेश दे सकेगा। 

(3) �वशेषK <ारा द1 गई राय या Vरपोट�, वाद के अिभलेख का भाग होगा और �यायालय या 

�यायालय क8 अनुKा से वाद का कोई भी प^कार वैय�Rक Xप से �वशेषK को खुले �यायालय म, 

उसको िन�द�� या उसक8 राय या Vरपोट� म, उ=>ल=खत �कसी भी �वषय पर या उसक8 राय या 

Vरपोट� के बारे म, या उस र1ित के बारे म,, =जसम, उसने िनर1^ण �कया है, पर1^ा कर सकेगा। 
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 (4) �वशेषK ऐसी फ8स, खच� या 3यय का हकदार होगा, जो �यायालय िनयत करे, जो प^कारE 

<ारा ऐसे अनुपात म, और ऐसे समय पर संदेय हEगे, जो �यायालय िनदेश करे।    
    

धारा 14ए संशोधन के <ारा अिधिनयम म, जोड़1 गई है जो �यायालय को �वशेषKE को िनयुR करने क8 

श�R ूदान करती है। चंू�क �यायालय क8 सं�वदा के �विन�द�� अनुपालन का आदेश करने क8 वैवेक8य श�R अब 

समाg कर द1 गई है तथा अब सूआम �ववरण एवं ज�टल सं�वदाओं का �विन�द�� अनुपालन भी कराया जाना 

अपे=^त है, प^कारE के म�य उ-प�न ज�टल �ववाm-�वषयE को सुलझाने के िलए �यायालयE को �वशेषK क8 

सहायता लेने का अिधकार �दया गया है। �यायालय ःव�ववेक से अथवा प^कारE अथवा उनम, से �कसी एक के 

आवेदन पर वाद म, अंतव�िलत �कसी �ववाm-�वषय पर �वशेषK को िनयुR कर उसक8 राय ूाg कर सकता है। 

�यायालय <ारा िनयुR ऐसे �वशेषK क8 सहायता के िलए �यायालय चाहे तो प^कारE अथवा �कसी अ�य 

3य�R को भी आवँयक व उिचत िनद\श दे सकता है। �वशेषK का अिभमत एवं ूितवेदन अिभलेख का भाग होगा 

और प^कारE को ऐसे �वशेषK का पर1^ण करने का अिधकार भी होगा। �वशेषK का 3यय �यायालय के 

आदेशाधीन होगा जो प^कारE <ारा ह1 वहन �कया जाएगा। 

6. 6. 6. 6.     धाराधाराधाराधारा    15 15 15 15 एवंएवंएवंएवं    19191919    

धाराधाराधाराधारा संशोिधतसंशोिधतसंशोिधतसंशोिधत    ूावधानूावधानूावधानूावधान 
15 कौनकौनकौनकौन    �विन�द���विन�द���विन�द���विन�द��    अनुपालनअनुपालनअनुपालनअनुपालन    अिभूाgअिभूाgअिभूाgअिभूाg    करकरकरकर    सकेगासकेगासकेगासकेगा    ....----    

(खZड (एफ) के पTात (एफ ए) अंतःःथा�पत �कया गया है) 

(एफ ए) जब �कसी सीिमत दािय-व भागीदार1 ने कोई करार �कया है और त-पTात ्अ�य 

सीिमत दािय-व भागीदार1 म, समामेिलत हो जाती है, वहां उस नई सीिमत दािय-व 

भागीदार1 <ारा, जो समामेलन से उ-प�न होती है। 
19 कौनकौनकौनकौन    �विन�द���विन�द���विन�द���विन�द��    अनुपालनअनुपालनअनुपालनअनुपालन    अिभूाgअिभूाgअिभूाgअिभूाg    करकरकरकर    सकेगासकेगासकेगासकेगा    ....----    

(खZड (सी) के पTात (सी ए) अंतःःथा�पत �कया गया है) 

(सी ए) जब �कसी सीिमत दािय-व भागीदार1 ने कोई करार �कया है और त-पTात ्अ�य 

सीिमत दािय-व भागीदार1 म, समामेिलत हो जाती है वहां वह नई सीिमत दािय-व 

भागीदार1, जो समामेलन से उ-प�न होती है। 
    

अिधिनयम क8 धारा 15 उन 3य�RयE के संबंध म, ूावधान करती है जो सं�वदा के �विन�द�� अनुपालन का 

अनुतोष ूाg करने के अिधकार1 होते हj और धारा 19 उन 3य�RयE के संबंध म, ूावधान करती है =जनके �वX9 

सं�वदा के �विन�द�� अनुपालन का आदेश �दया जा सकता है। दोनE ह1 ूावधानE म, संशोधन <ारा सीिमत दािय-व 

क8 भागीदार1 फम� को भी एक क`पनी के समान जोड़ा गया है। इस संशोधन के अनुसार जहां �कसी सीिमत 

दािय-व भागीदार1 ने कोई करार �कया था और त-पTात �कसी अ�य सीिमत दािय-व भागीदार1 म, समामेिलत हो 

जाए, वहां ऐसी नई सिमित दािय-व भागीदार1 सं�वदा का �विन�द�� अनुपालन करा सकती है अथवा उसके �वX9 

सं�वदा का �विन�द�� अनुपालन कराया जा सकता है। 
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यह ूावधान सीिमत दािय-व भागीदार1 अिधिनयम, 2008 के <ारा अ=ःत-व म, आई नवीन कॉप?रेट 

िनकाय के <ारा िनंपा�दत सं�वदाओं को भी अिधिनयम क8 पVरिध म, लाता है। 

6. 6. 6. 6.     धाराधाराधाराधारा    16161616    

धाराधाराधाराधारा        पूव�वतपूव�वतपूव�वतपूव�वत    ूावधानूावधानूावधानूावधान    संशोिधतसंशोिधतसंशोिधतसंशोिधत    ूावधानूावधानूावधानूावधान 
16161616    अनुतोषअनुतोषअनुतोषअनुतोष    काकाकाका    वैय�Rकवैय�Rकवैय�Rकवैय�Rक    वज�नवज�नवज�नवज�न    ....----    

सं�वदा का �विन�द�� अनुपालन �कसी ऐसे 3य�R 

के प^ म, नह1ं कराया जा सकता - 
(ए) जो उसके भंग के िलए ूितकर वसूल करने 

का हकदार न हो ; अथवा 
 
 

(बी)  ....... 
(सी) जो यह ूकथन करने और सा�बत करने म, 
असफल रहे �क उसके सं�वदा के उन िनबंधनE से 

िभ�न =जनका पालन ूितवाद1 <ारा िनवाVरत 

अथवा अिध-यR �कया गया है, ऐसे मम�भूत 

िनब�धनE का, जो उसके <ारा पालन �कए जाने 

हj, उसने पालन कर �दया है अथवा पालन करने 

के िलए वह सदा तैयार और इIछुक रहा है। 
    

ःप�ीकरणःप�ीकरणःप�ीकरणःप�ीकरण    -खZड (सी) के ूयोजन के िलए  - 

(i)  ....... 

(ii) वाद1 को यह ूकथन करना होगा �क वह 

सं�वदा का उसके शु9 अथा��वयन के अनुसार 
पालन कर चुका है, अथवा पालन करने को तैयार 
और रजाम�द है। 

अनुतोषअनुतोषअनुतोषअनुतोष    काकाकाका    वैय�Rकवैय�Rकवैय�Rकवैय�Rक    वज�नवज�नवज�नवज�न    ....----    

सं�वदा का �विन�द�� अनुपालन �कसी ऐसे 

3य�R के प^ म, नह1ं कराया जा सकता - 
(ए) =जसने धारा 20 के अधीन सं�वदा का 
ूितःथा�पत पालन अिभूाg कर िलया है ; 

अथवा 
(बी) ....... 
(सी) जो यह सा�बत करने म, असफल रहे �क 

उसके सं�वदा के उन िनबंधनE से िभ�न 

=जनका पालन ूितवाद1 <ारा िनवाVरत अथवा 
अिध-यR �कया गया है, ऐसे मम�भूत 

िनब�धनE का, जो उसके <ारा पालन �कए 

जाने हj, उसने पालन कर �दया है अथवा पालन 

करने के िलए वह सदा तैयार और इIछुक रहा 
है। 
ःप�ीकरणःप�ीकरणःप�ीकरणःप�ीकरण    -खZड (सी) के ूयोजन के िलए  - 

(i)  ....... 

(ii) वाद1 को यह सा�बत करना होगा �क वह 

सं�वदा का उसके शु9 अथा��वयन के अनुसार 
पालन कर चुका है, अथवा पालन करने को 
तैयार और रजाम�द है। 

 

अिधिनयम क8 धारा 16 उन पVर=ःथितयE को इंिगत करती है =जनम, सं�वदा का कोई प^कार उसके 

�विन�द�� अनुपालन के अनुतोष से व=ज�त हो जाता है। 

संशोधन <ारा पूव�वत खZड (ए) को ूितःथा�पत कर �दया गया है अथा�त भले ह1 कोई प^कार सं�वदा भंग 

के िलए ूितकर वसूल करने का अिधकार1 न हो, अब वह सं�वदा का �विन�द�� अनुपालन कराने का अिधकार1 है। 

ूितःथा�पत खZड (ए) के अनुसार ऐसा प^कार =जसने संशोिधत धारा 20 के अनुसार सं�वदा का ूितःथा�पत 

अनुपालन अिभूाg कर िलया है, वह सं�वदा का भंग करने वाले प^कार के �वX9 �विन�द�� अनुपालन का अनुतोष 

ूाg नह1ं कर सकता है। 

  



 

176 

 

अिधिनयम क8 धारा 16 का खZड (सी) सं�वदा के �विन�द�� अनुपालन क8 �विध का सबसे मह-वपूण� 

ूावधान रहा है जो सं�वदा का �विन�द�� अनुपालन कराने के अनुतोष क8 वांछा करने वाले प^कार से यह अपे^ा 

करता था �क वह यह ूकथन करे एवं उसे ूमा=णत करे �क वह सं�वदा के अपने भाग का अनुपालन करने के िलए 

सदैव इIछुक एवं त-पर रहा है। धारा 16 का ःप�ीकरण (पप) आगे यह ूावधान करता है �क उपरोR ूकथन वाद1 

को सं�वदा के शु9 अथा��वयन के अनुसार पालन करने के संबंध म, करना होगा। 

धारा 16 (सी) का यह ूावधान नकारा-मक ःवXप का था और भारतीय �यायालयE ने इस अपे^ा का 

कठोर िनव�चन �कया है और भले ह1 वाद1 साआय <ारा सदैव सं�वदा के �विन�द�� अनुपालन के िलए इIछुक एवं 

त-पर होना ूमा=णत कर दे, य�द इस �ब�द ुपर अिभवचन का अभाव है तो �यायालय वाद आKg नह1ं करते थे। 

अनेकE वाद इस अिभवचन के अभाव म, असफल रहे हj। 

संशोधन <ारा धारा 16 (सी) क8 इस कठोर शत� को समाg करते हुए माऽ वाद1 <ारा यह ूमा=णत करने क8 

अपे^ा क8 गई है �क वह सं�वदा के अपने भाग का पालन करने के िलए सदैव त-पर एवं इIछुक रहा है। 

8. 8. 8. 8.     धाराधाराधाराधारा    20 20 20 20 सेसेसेसे    24 24 24 24 काकाकाका    उपशीष�उपशीष�उपशीष�उपशीष�    

धाराधाराधाराधारा पूव�वतपूव�वतपूव�वतपूव�वत    शीष�शीष�शीष�शीष� संशोिधतसंशोिधतसंशोिधतसंशोिधत    शीष�शीष�शीष�शीष�  

20 20 20 20 सेसेसेसे    24242424 �यायालय का �ववेकािधकार और श�Rयां  सं�वदाओं का ूितःथा�पत पालन, आ�द  
    

अिधिनयम क8 धारा 20 से 24 सं�वदा का �विन�द�� अनुपालन कराने के �यायालय के �ववेकािधकार एवं 

श�RयE का ूावधान करती थीं। संशोधन <ारा इन ूावधानE के उपशीष� ‘‘�यायालय का �ववेकािधकार एवं श�Rयां” 

को पVरवित�त कर ‘‘सं�वदाओं का ूितःथा�पत पालन, आ�द” कर �दया गया है। इनम, से धारा 20 को पूण�तः 

ूितःथा�पत कर �दया गया है और नवीन ूावधान सं�वदाओं के ूितःथा�पत अनुपालन से संबंिधत हj। नवीन धारा 

20ए जोड़1 गई है जो अधोसंरचना पVरयोजना से संबंिधत सं�वदाओं के वाद म, �यायालय क8 3यादेश जार1 करने क8 

श�R को सीिमत करती है। इसके साथ-साथ अधोसंरचना पVरयोजनाओं से संबंिधत सं�वदाओं से उ-प�न �ववादE 

क8 सुनवाई हेतु �वशेष �यायालय के गठन का ूावधान धारा 20बी म, बनाया गया है और धारा 20सी ऐसे वादE के 

िनपटारे के िलए समंस के िनव�हन से 12 माह क8 अविध का ूावधान करती है।  

9. 9. 9. 9. धाराधाराधाराधारा    20202020        

धाराधाराधाराधारा पूव�वतपूव�वतपूव�वतपूव�वत    ूावधानूावधानूावधानूावधान संशोिधतसंशोिधतसंशोिधतसंशोिधत    ूावधानूावधानूावधानूावधान    

20 �विन�द���विन�द���विन�द���विन�द��    पालनपालनपालनपालन    क8क8क8क8    आKिgआKिgआKिgआKिg    करनेकरनेकरनेकरने    केकेकेके    बारेबारेबारेबारे    म,म,म,म,    

�ववेकािधकार�ववेकािधकार�ववेकािधकार�ववेकािधकार    ....----    

(1) �विन�द� �  पालन क8 आKिg करने  क8 

अिधकाVरता वैवेक8य  है और �यायालय  ऐसा 

अनुतोष  अनुद@  करने  के िलए आब9  नह1ं है  

 

 

सं�वदासं�वदासं�वदासं�वदा    काकाकाका    ूितःथा�पतूितःथा�पतूितःथा�पतूितःथा�पत    अनपुालनअनपुालनअनपुालनअनपुालन::::    

 

( 1 )  भा र ती य  सं �व दा  अ िध िनयम ,  1 8 7 2  म,  

अं त �व� �  उ प बं धE  क8  3या पकता  प र  ू ित कू ल  

ूभा व  डा ले  �ब ना  और  उस के  िस वा य ,  =ज स   
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 केवल इस कारण से �क ऐसा करना �विधपणू� है �क�तु 

�यायालय का यह �ववेकािधकार मनमाना नह1 ं है 

वरन ्ःवःथ और य�ुRयRु, �याियक िस9ा�तE <ारा 

माग�दिश�त तथा अपील �यायालय <ारा शु�9शMय है। 
 

 

(2) िन`निल=खत दशाएं ऐसी हj =जनम, �यायालय 

�विन�द�� पालन क8 आKिg न करने के िलए 

�ववेकािधकार का उिचततया ूयोग कर सकेगा - 

(क) जहां �क सं�वदा के िनब�धन या सं�वदा करने के 

समय प^कारE का आचरण या अ�य पVर=ःथितया,ं 

=जनके अधीन सं�वदा क8 गई थी, ऐसी हE �क सं�वदा 

यm�प शू�यकरणीय नह1 ंहै, तथा�प वाद1 को ूितवाद1 

के ऊपर अऋज ुफायदा देती है; अथवा 

(ख) जहा ं�क सं�वदा का पालन ूितवाद1 को कुछ ऐसे 

क� म, डाल देगा =जसे वह पहले से क>पना नह1 ंकर 

सकता था, और उसका अपालन वाद1 को वसेै �कसी 

क� म, नह1 ंडालेगा; 

(ग) जहा ं�क ूितवाद1 ने सं�वदा ऐसी पVर=ःथितयE के 

अधीन क8 हो =जनसे यm�प सं�वदा शू�यकरणीय तो 

नह1 ंहो जाती �क�त ुउसके �विन�द�� पालन का ूवत�न 

असा=`यक हो जाता है। 

ःप�ीकरणःप�ीकरणःप�ीकरणःप�ीकरण    1111 - ूितफल क8 अपया�gता माऽ या यह 

तNय माऽ �क सं�वदा ूितवाद1 के िलए दभु�र या 

अपनी ूकृित से ह1 अदरूदशc है, खZड (क) के अथ� के 

भीतर अऋज ु फायदा अथवा खZड (ख) के अथ� के 

भीतर क� न समझा जाएगा। 

ःप�ीकरणःप�ीकरणःप�ीकरणःप�ीकरण     2222 -  यह  ूO  �क  सं �वदा  का  पालन  

खZड  (ख )  के  अथ�  के  भीतर  ूितवाद1  को  क�  

म,  डाल  देगा  या  नह1ं  सं �वदा  के  समय  

�वmमान  प Vर =ःथ ितयE  के  ू ित  िनद\ शन  से   

    

पर प^कार सहमत हj, जहां सं�वदा �कसी प^कार के 

वचन का पालन नह1 ंकरने के कारण टूट जाती है, वहा ंवह 

प^कार, जो ऐसे भंग से पी�ड़त होता है, �कसी तीसरे 

प^कार के मा�यम से या अपने ःवय ंके अिभकरण <ारा 

ूितःथा�पत पालन का और ऐसा भंग करने वाले प^कार 

से उसके <ारा वाःत�वक Xप से उपगत, 3ययिनत या 

भुगते गए 3ययE और अ�य खच� को वसूल करने का, 

�वक>प रखेगा। 

(2) उपधारा (1) के अधीन सं�वदा का कोई भी ूितःथा�पत 

पालन तब तक नह1 ं�कया जाएगा, जब तक ऐसे प^कार 

ने, जो ऐसे भंग से पी�ड़त है, भंग करने वाले प^कार को 

तीस �दन से अ�यनू का िल=खत म, एक नो�टस, उससे 

ऐसे समय के भीतर सं�वदा का पालन करने के िलए कहते 

हुए, जो उस नो�टस म, �विन�द�� हो, नह1 ं दे देता हो और 

उसका ऐसा करने से इंकार करने या ऐसा करने म, 

असफल रहने पर वह उसका पालन �कसी तीसरे प^कार 

<ारा या अपने ःवय ंके अिभकरण <ारा कराएगा: 

पर�त ुवह प^कार, जो ऐसे भंग से पी�ड़त है, उपधारा (1) 

के अधीन 3ययE और खच� को वसूल करने का हकदार तब 

तक नह1 ंहोगा, जब तक उसने �कसी तीसरे प^कार के 

मा�यम से या अपने ःवय ंके अिभकरण <ारा सं�वदा का 

पालन न करा िलया हो। 

(3) जहां सं�वदा के भंग से पी�ड़त प^कार ने  

उपधारा (1) के अधीन नो�टस देने के पTात  ् �कसी 

तीसरे प^कार के मा�यम से या अपने ःवयं के 

अिभकरण <ारा सं�वदा का पालन करा िलया है , वहा ं

वह भंग करने वाले प^कार के �वX9 �विन�द�� पालन  
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 अवधाVरत �कया जाएगा िसवाए उन दशाओं के =जनम, 

�क क� सं�वदा के पTात ् वाद1 <ारा �कए गए ऐसे 

�कसी काय� के पVरणामःवXप हुआ हो। 

(3) �कसी ऐसी दशा म, जहा ं �क वाद1 ने �विन�द��तः 

पालनीय सं�वदा के पVरणामःवXप सारवान ् काय� 

�कए हj या हािनया ंउठाई हj वहा ं�यायालय �विन�द�� 

पालन क8 �डब8 करने के �ववेकािधकार का उिचततया 

ूयोग कर सकेगा। 

(4) �यायालय �कसी प^कार को सं�वदा का �विन�द�� 

पालन करने से इंकार केवल इस  

आधार पर नह1 ंकरेगा �क सं�वदा दसूरे प^कार क8 

ूेरणा पर ूवत�नीय नह1 ंहै। 

के अनतुोष का दावा करने का हकदार नह1 ंहोगा। 

(4) इस धारा क8 कोई बात उस प^कार को, जो सं�वदा के 

भंग से पी�ड़त है, भंग करने वाले प^कार से ूितकर का 

दावा करने से िनवाVरत नह1 ंकरेगी। 

    

अिधिनयम क8 धारा 20 सं�वदा का �विन�द�� अनुपालन करने क8 आKिg जार1 करने के संबंध म, 

�यायालय के �ववेकािधकार का ूावधान करती थी। संशोधन <ारा धारा 10 के साथ-साथ इस ूावधान को भी 

ूितःथा�पत कर �दया गया है और अब �यायालय के िलए यह आKापक है �क य�द सं�वदा का िनंपादन �कया 

जाना ूमा=णत होता हो तो �यायालय उसके �विन�द�� अनुपालन का दावा सामा�यतया आKg करे। 

संशोधन <ारा ूितःथा�पत क8 गई नवीन धारा 20 ‘‘ूितःथा�पत अनुपालन” का ूावधान करती है। इसके 

अनुसार �कसी सं�वदा का भंग होने पर उससे 3यिथत प^कार के पास यह �वक>प होगा �क वह सं�वदा का 

�विन�द�� अनुपालन कराने के ःथान पर �कसी ततृीय प^ से अथवा ःवयं के अिभकरण <ारा उR सं�वदा का 

अनुपालन करा ले और इस हेतु उपगत 3ययE को सं�वदा का भंग करने वाले प^कार से वसूल ले। 

सं�वदा के ूितःथा�पत अनुपालन का �वक>प चुनने वाले प^कार को इसके पूव� कुछ औपचाVरकताओं क8 

पूित� करना आवँयक होगा:- 

(1) उसे सं�वदा का भंग करने वाले प^कार को कम से कम 30 �दवस का अिमम सूचनापऽ देकर 

सं�वदा का ूितःथा�पत अनुपालन कराने के �वक>प का ूकट1करण करना होगा; 

(2) उसे सूचनापऽ म, ऐसी अविध का उ>लेख करना होगा =जसके भीतर सं�वदा भंग करने वाले 

प^कार से सं�वदा का अनुपालन करने क8 अपे^ा हो; 

(3) उसे उस अविध के अवसान का अथवा सं�वदा भंग करने वाले प^कार क8 इंकार1 क8 ूती^ा 

करनी होगी। 
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इसके साथ-साथ ूितःथा�पत अनुपालन कराया जाना ऐसे अनुपालन के 3ययE एवं खच� क8 वसूली क8 

पुरोभा3य शत� है। इस धारा म, यह ूावधान भी है �क भले ह1 सं�वदा भंग से 3यिथत प^कार ने ूितःथा�पत 

अनुपालन करा िलया है एवं उसके 3यय एवं खच� भी वसूल िलए हj, तथा�प वह सं�वदा भंग करने वाले प^कार से 

ूितकर वसूल करने का दावा ला सकता है। 

ूितःथा�पत अनुपालन का िस9ांत भारतीय सं�वदा �विध के िलए नवीन है पर�तु इसका ूभाव सं�वदा 

भंग क8 दशा म, सं�वदा का �विन�द�� अनुपालन सुिन=Tत कराने का है। यह ूावधान भारतीय �याय 3यवःथा म, 

सं�वदा का अनुपालन आKापक होना सुिन=Tत करता है और िन=Tत Xप से अंतरा�yीय ःतर पर इससे हमार1 साख 

ूबल होगी। 

ूितःथा�पत अनुपालन का िस9ांत �विनमा�ण, अधोसंरचना एवं ऐसी ह1 बड़1 पVरयोजनाओं के 

�बया�वयन म, सहायक होगा जहां धनीय अनुतोष पVरयो◌जेनाओं को समय पर पूरा करने म, सहयोगी नह1ं होते 

हj। 

10. 10. 10. 10. धाराधाराधाराधारा    20202020एएएए    एवंएवंएवंएवं    20202020बीबीबीबी    

धाराधाराधाराधारा संशोिधतसंशोिधतसंशोिधतसंशोिधत    ूावधानूावधानूावधानूावधान 

20ए  

(1) 
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अधोसंरचना पVरयोजना से संबंिधत सं�वदा के िलए �वशेष उपबंध .- 

 इस अिधिनयम के अधीन �कसी वाद म, अनुसूची म, �विन�द�� अधोसंरचना पVरयोजना से संबंिधत 

सं�वदा म, �यायालय <ारा कोई भी 3यादेश वहां मंजूर नह1ं �कया जाएगा, जहां 3यादेश क8 मंजरू1 से 

ऐसी अधोसंरचना पVरयोजना क8 ूगित या पूरा होने म, कोई अड़चन आती हो या �वलंब होता हो। 

ःप�ीकरणःप�ीकरणःप�ीकरणःप�ीकरण    ---- इस धारा, धारा 20ख और धारा 41 के खंड (एच ए) के ूयोजनE के िलए, ‘‘अधोसंरचना 

पVरयोजना‘‘ पद से अनुसूची म, �विन�द�� पVरयोजनाओं और अधोसंरचना उप सेMटरE के ूवग� 

अिभूेत हj। 

के�ि1य सरकार अधोसंरचना पVरयोजनाओं क8 उभरती धारणा क8 अ-यावँयकता पर िनभ�र करते 

हुए और य�द ऐसा करना आवँयक और समीचीन समझती है, तो राजपऽ म, अिधसूचना <ारा 

पVरयोजनाओं और अधोसंरचना उप सेMटरE के ूवग� से संबंिधत अनुसूची को संशोिधत कर सकेगी। 

इस अिधिनयम के अधीन जार1 क8 गई ू-येक अिधसूचना को के�ि1य सरकार <ारा, यथाशीय, संसद 

के ू-येक सदन के सम^, जब वह सऽ म, हो, तीस �दन क8 कुल  

अविध के िलए रखे जाएंगे, जो एक सऽ या दो या अिधक उ@रवतc सऽE म, पूर1 हो सकेगी और य�द 

पूव?R सऽ या उ@रवतc सऽ के ठ�क पTात ्वाले सऽ के अवसान के पूव� दोनE सदन, अिधसूचना म, 

कोइ उपांतरण करने के िलए सहमत होते हj या दोनE सदन इस बात के िलए सहमत होते हj �क ऐसी 

अिधसूचना जार1 नह1ं क8 जानी चा�हए, तो त-पTात ् 

अिधसूचना, यथा=ःथित, ऐसे उपांतVरत Xप म, ह1 ूभावी होगी या िनंूभाव हो जाएगी; तथा�प 

अिधसूचना के ऐसे उपांतVरत या िनंूभाव होने से उस अिधसूचना के अधीन पहले से क8 गई �कसी 

बात क8 �विधमा�यता पर ूितकूल ूभाव नह1ं पडे़गा। 
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20बी �वशेष�वशेष�वशेष�वशेष    �यायालय�यायालय�यायालय�यायालय    ....---- राlय सरकार, उIच �यायालय के मु:य �यायमूित� के परामश� से राजपऽ म, 

ूकािशत अिधसूचना <ारा एक या अिधक िस�वल �यायालयE को अधोसंरचना पVरयोजनाओं से 

संबंिधत सं�वदाओं क8 बाबत ्अिधकाVरता के ूयोग के ^ेऽ क8 ःथानीय सीमाओं के भीतर और इस 

अिधिनयम के अधीन वाद का �वचारण करने के िलए �वशेष �यायालयE के Xप म, अिभ�हत करेगी। 
    

अिधिनयम म, संशोधन के <ारा जोड़1 गई धारा 20ए एवं 20बी अधोसंरचना पVरयोजनाओं से संबंिधत 

सं�वदा के िलए �वशेष उपबंध का ूावधान करती है। सव�ूथम अनुसूची जोड़कर अधोसंरचना पVरयोजना एवं उनके 

ूवग�- उपूवग� को िच=�हत �कया गया है। धारा 20ए िस�वल �यायालय क8 ऐसा 3यादेश जार1 करने क8 श�R को 

सीिमत करता है =जससे �कसी अधोसंरचना पVरयोजना क8 ूगित ूभा�वत होती हो अथवा उसके पूरा होने म, 

�वलंब होता हो। अतः अब �यायालय के अःथाई अथवा ःथाई 3यादेश <ारा �कसी भी अधोसंरचना पVरयोजना का 

काय� न तो रोका जाएगा और ह1 �वलं�बत होगा। 

के�ि सरकार ‘‘अधोसंरचना पVरयोजना” क8 अनुसूची को अिधसूचना <ारा संशोिधत भी कर सकती है। 

धारा 20बी यथा आवँयक सं:या म, अधोसंरचना पVरयोजनाओं क8 सं�वदाओं से संबंिधत उ-प�न वाद के 

�वचारण हेतु �वशेष �यायालय के गठन का ूावधान करती है। िन=Tत Xप से �वशेष �यायालयE के गठन से ऐसे 

दावE का िनराकरण -वVरत गित से �कया जा सकेगा। 

11. 11. 11. 11. धाराधाराधाराधारा    20202020सीसीसीसी    

धाराधाराधाराधारा    संशोिधतसंशोिधतसंशोिधतसंशोिधत    ूावधानूावधानूावधानूावधान    

20202020सीसीसीसी वादवादवादवाद    काकाकाका    शीयशीयशीयशीय    िनपटारािनपटारािनपटारािनपटारा    ....----    

िस�वल ू�बया सं�हता, 1908 म, अंत�व�� �कसी बात के होते हुए भी इस अिधिनयम के उपबंधE के 

अधीन फाइल �कए गए �कसी वाद का िनपटारा �यायालय <ारा ूितवाद1 को समन क8 तामील से 

बारह मास क8 अविध के भीतर �कया जाएगा: 

पर�तु उR अविध को �यायालय <ारा ऐसी अविध को बढ़ाने के िलए कारण लेखब9 करने के 

पTात ्कुल िमलाकर छः मास से अनिधक क8 और अविध के िलए बढ़ाया जा सकेगा। 
    

यह धारा �विन�द�� अनुतोष अिधिनयम, 1963 के ूावधानE के अंतग�त सं=ःथत ू-येक वाद, चाहे वाद 

अिधप-य वापसी का हो अथवा सं�वदा के �विन�द�� अनुपालन का अथवा शाzत या आKापक 3यादेश के िलए हो, 

का िनराकरण ूितवाद1 पर वाद के समंस के िनव�हन उपरांत 12 माह के भीतर �कया जाना आKापक बनाती है। इस 

12 माह क8 अविध को 6 माह तक �वशेष कारणE को लेखब9 कर �यायालय <ारा बढ़ाया जा सकता है। 

ःप� है �क �विध क8 मंशा सं�वदाओं का पालन सुिन=Tत कराने क8 है और सं�वदाओं का 

अनुपालन तभी �कसी प^कार के िलए समुिचत अनुतोष होगा जब अनुपालन यु�RयुR समय के भीतर  
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सुिन=Tत कराया जाए। अिधकतम समय-सीमा का ूावधान यm�प आKापक नह1ं है पर�तु इसका पालन न करने 

क8 दशा म, �यायालय को �वशेष आधार अिभिल=खत करने हEगे। अतः अिधकांश मामलE म, समय-सीमा का पालन 

सुिन=Tत होगा। यह ूावधान भी हमार1 साख को मजबूत करेगा।   

12. 12. 12. 12. धाराधाराधाराधारा    21(1)21(1)21(1)21(1)    

धाराधाराधाराधारा    पूव�वतपूव�वतपूव�वतपूव�वत    ूावधानूावधानूावधानूावधान    संशोिधतसंशोिधतसंशोिधतसंशोिधत    ूावधानूावधानूावधानूावधान    

21(1)21(1)21(1)21(1)    कितपयकितपयकितपयकितपय    मामलEमामलEमामलEमामलE    म,म,म,म,    ूितकरूितकरूितकरूितकर    �दलाने�दलाने�दलाने�दलाने    क8क8क8क8    श�Rश�Rश�Rश�R....----    

�कसी सं�वदा के �विन�द�� अनपुालन के वाद म, वाद1, 

ऐसे पालन के या तो अितVरR या ःथान पर उसके 

भंग के िलए ूितकर का भी दावा कर सकेगा। 

कितपयकितपयकितपयकितपय    मामलEमामलEमामलEमामलE    म,म,म,म,    ूितकरूितकरूितकरूितकर    �दलाने�दलाने�दलाने�दलाने    क8क8क8क8    श�Rश�Rश�Rश�R    ....----    

�कसी सं�वदा के �विन�द�� अनपुालन के वाद म, 

वाद1, ऐसे पालन के साथ-साथ उसके भंग के िलए 

ूितकर का भी दावा कर सकेगा। 

 

अिधिनयम के पूव�वत ःवXप म, सं�वदा भंग का ूाथिमक अनुतोष ^ितपूित�/ूितकर था इसिलए धारा 21 

सं�वदा के �विन�द�� अनुपालन के वाद म, वाद1 को �वक>प �दया गया था �क वह ऐसे पालन के या तो अितVरR या 

ःथान पर उसके भंग के िलए ूितकर का दावा कर सकेगा। 

संशोधन <ारा ‘‘या तो अितVरR या ःथान पर” वाMयांश को संशोिधत कर ‘‘के अितVरR” कर �दया गया है 

अथा�त सं�वदा का �विन�द�� अनुपालन िनयम होगा और सं�वदा भंग से 3यिथत प^कार �विन�द�� अनुपालन के 

साथ-साथ ूितकर के अनुतोष क8 भी वांछा कर सकता है।  

13. 13. 13. 13. धाराधाराधाराधारा    25252525    

धाराधाराधाराधारा    पूव�वतपूव�वतपूव�वतपूव�वत    ूावधानूावधानूावधानूावधान    संशोिधतसंशोिधतसंशोिधतसंशोिधत    ूावधानूावधानूावधानूावधान    

25252525    कितपयकितपयकितपयकितपय    पंचाटEपंचाटEपंचाटEपंचाटE    कोकोकोको    औरऔरऔरऔर    3यवःथापनE3यवःथापनE3यवःथापनE3यवःथापनE    कोकोकोको    

िनंपा�दतिनंपा�दतिनंपा�दतिनंपा�दत    करनेकरनेकरनेकरने    क8क8क8क8    वसीयतीवसीयतीवसीयतीवसीयती    िनदेशEिनदेशEिनदेशEिनदेशE    कोकोकोको    

पूव�वतcपूव�वतcपूव�वतcपूव�वतc    धाराओंधाराओंधाराओंधाराओं    काकाकाका    लागूलागूलागूलागू    होनाहोनाहोनाहोना    ....---- इस अ�याय 

के सं�वदा �वषयक उपबंध उन पंचाटE को 

=ज�ह, मा�यःथम अिधिनयम, 1940, लागू 

नह1ं होता, और वसीयत या कोडपऽ के ऐसे 

िनदेशE को, जो �कसी �विश� 3यवःथापन को 

िनंपा�दत करने के बारे म, हE, लागू हEगे। 

कितपयकितपयकितपयकितपय    पंचाटEपंचाटEपंचाटEपंचाटE    कोकोकोको    औरऔरऔरऔर    3यवःथापनE3यवःथापनE3यवःथापनE3यवःथापनE    कोकोकोको    

िनंपा�दतिनंपा�दतिनंपा�दतिनंपा�दत    करनेकरनेकरनेकरने    क8क8क8क8    वसीयतीवसीयतीवसीयतीवसीयती    िनदेशEिनदेशEिनदेशEिनदेशE    कोकोकोको    पूव�वतcपूव�वतcपूव�वतcपूव�वतc    

धाराओंधाराओंधाराओंधाराओं    काकाकाका    लागूलागूलागूलागू    होनाहोनाहोनाहोना    ....---- इस अ�याय के सं�वदा 

�वषयक उपबंध उन पंचाटE को =ज�ह, मा�यःथम ्

और सुलह अिधिनयम, 1996 लागू नह1ं होता, और 

वसीयत या कोडपऽ के ऐसे िनदेशE को, जो �कसी 

�विश� 3यवःथापन को िनंपा�दत करने के बारे म, 

हE, लागू हEगे। 

 

मूल अिधिनयम, 1963 म, लाया गया था, तब मा�यःथम अिधिनयम, 1940 ूभावशील था। सन ्1996 म, 

उR अिधिनयम को मा�यःथम एवं सुलह अिधिनयम, 1996 <ारा िनरिसत कर �दया गया था पर�तु इस धारा म, 

पाVरणािमक संशोधन नह1ं �कया गया था। ूःता�वत संशोधन इसी आशय का है और औपचाVरक ूकृित का है। 
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14. 14. 14. 14. धाराधाराधाराधारा    41414141    

धाराधाराधाराधारा    संशोिधतसंशोिधतसंशोिधतसंशोिधत    ूावधानूावधानूावधानूावधान    

41 (एच ए) य�द उससे �कसी अधोसंरचना पVरयोजना क8 ूगित या पूरा होने म, अड़चन आती है या 

�वलंब होता है अथवा उससे संबंिधत सुसंगत सं�वदा क8 सतत ्3यवःथा म, या ऐसी पVरयोजना क8 

�वषय वःतु होने के कारण सेवाओं म, हःत^ेप होता है।    
    

अिधिनयम क8 धारा 41 उन पVर=ःथितयE का उ>लेख करती है =जनम, 3यादेश नामंजरू �कया जा सकता 

है। इसम, खZड (एच) के बाद (एच ए) जोड़कर अधोसंरचना पVरयोजनाओं के �बया�वयन म, �यायालय के 3यादेश 

<ारा कोई �कावट न होना सुिन=Tत करने का ूयास �कया गया है। यह ूावधान धारा 20ए का अनुपूरक है। 

�यायालय ऐसे �कसी भी ऐसे मामले म, अःथाई अथवा ःथाई 3यादेश जार1 नह1ं कर सकता है =जससे 

�कसी अधोसंरचना पVरयोजना क8 ूगित ूभा�वत होती हो अथवा उसके पूरा होने म, कोई �वल`ब होता हो अथवा 

कोई �कावट आती हो अथवा ऐसी सं�वदा से संबंिधत सेवाएं पVरयोजना क8 �वषयवःतु होने के कारण ूभा�वत 

होती हE। 

संशोधनसंशोधनसंशोधनसंशोधन    काकाकाका    लं�बतलं�बतलं�बतलं�बत    मामलEमामलEमामलEमामलE    परपरपरपर    ूभावूभावूभावूभाव::::----    

�विन�द�� अनुतोष अिधिनयम, 1963 एक ू�बया-मक �विध है और िस�वल ू�बया सं�हता, 1908 का 

पूरक �वधान है। संशोधन अिधिनयम क8 धारा 1 क8 उपधारा (2) यह ूावधान करती है �क इस संशोधन के ूावधान 

उस ितिथ को ूव@ृ हEगे जब के�ि सरकार राजपऽ म, अिधसूचना <ारा िनयत करे तथा िभ�न उपबंधE के िलए 

िभ�न ितिथयां िनयत क8 जा सक, गी। �विध एवं �याय मंऽालय, भारत सरकार के �वधायी �वभाग <ारा जार1 

अिधसूचना बमांक का.आ. 4888(अ) �दनांक 19 िसत`बर 2018 के <ारा संशोधन अिधिनयम के ूावधानE के ूव@ृ 

होने क8 ितिथ �दनांक 01 अMटूबर, 2018 िनयत क8 गई है। 

ू�बया-मक �विध का सामा�य िनयम यह है �क इसके ूावधान भूतल^ी ूभाव रखते हj। संशोधन 

अिधिनयम म, कोई भी िनरसन एवं 3याव�ृ@ खZड (Repeal and Saving clause) नह1ं है। िनरसन एवं 3याव�ृ@ 

खZड न होने के कारण इस संशोधन अिधिनयम पर साधारण खZड अिधिनयम, 1897 क8 धारा 6 के ूावधान लागू 

नह1ं हEगे। साधारण खZड अिधिनयम, 1897 क8 धारा 6 लागू होने का ूभाव यह होता है �क संशोधन के पूव� के 

अिधिनयम के अधीन उAतू अिधकार एवं दािय-व ूभा�वत नह1ं हEगे। 

संशोधन का ूभाव भी िनरसन का ह1 है। माननीय सव?Iच �यायालय <ारा भी �याय {�ांत भगतभगतभगतभगत    

रामशमा�रामशमा�रामशमा�रामशमा�    �व�9�व�9�व�9�व�9    भारतभारतभारतभारत    संघसंघसंघसंघ, , , , एएएए....आईआईआईआई....आरआरआरआर. 1988 . 1988 . 1988 . 1988 एसएसएसएस....सीसीसीसी. 740. 740. 740. 740 म, यह मत ूितपा�दत �कया गया है �क – 

“ I t  i s  a  m a t t e r  o f  l eg i s l a t i v e  p r a c t i c e  t o  p r ov i d e  w h i l e  

e n a c t i ng  a n  am e n d i ng  l aw ,  t h a t  a n  e x i s t i ng  p r ov i s i o n  s h a l l  b e  

d e l e t e d  a n d  a  n ew  p r ov i s i o n  s ub s t i t ue d .  S u c h  d e l e t i o n  h as  

the ef fec t  of  repeal  of  the exist ing  prov is ion.  Such a law may also  
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provide for the introduction of a new provision. There is no real 
distinction between ‘repeal’ and an ‘amendment’.”  

3याव�ृ@ खZड का अभाव दशा�ता है �क संशोधन के पूव� अिधिनयम के ूावधानE के अधीन सं=ःथत �कसी 

वाद म, संशोिधत ूावधानE के लागू होने पर कोई रोक नह1ं है अथा�त �वधाियका का आशय संशोधन को लं�बत 

मामलE पर भी लागू करने का है। 

ऐसी =ःथित म, जब�क संशोधन अिधिनयम पर साधारण खZड अिधिनयम, 1897 क8 धारा 6 के ूावधान 

लागू नह1ं हEगे और संशोधन अिधिनयम म, कोई 3याव�ृ@ खZड भी नह1ं है, तब यह ूO ह1 उ-प�न नह1ं होता है �क 

संशोधन के ूावधान भूतल^ी ूभाव रख,गे अथवा भ�वंयल^ी। ःप� शwदE म, कहा जाए तो संशोधन अिधिनयम 

लागू होने पर यह ूभाव रखेगा �क �दनांक 01 माच� 1964 को �विन�द�� अनुतोष अिधिनयम, 1963 इसी ःवXप म, 

लागू �कया गया था। 

अतः लं�बत मामले संशोिधत ूावधानE के आलोक म, िनणcत �कए जाने चा�हए। संशोधन का उxेँय 

सं�वदाओं का अनुपालन सुिन=Tत कराना है। य�द �वधाियका का आशय लं�बत मामलE को संशोधन के ूभाव से 

पथृक रखना होता तो िन=Tत Xप से संशोधन अिधिनयम म, 3याव�ृ@ खZड अिधिनयिमत �कया जाता। वःतुतः 

संशोधन अपने वाःत�वक उxेँय म, तभी सफल होगा जब�क सं�वदा भंग एवं अधोसंरचना पVरयोजनाओं से 

संबंिधत लं�बत मामलE म, भी संशोिधत ूावधानE का लाभ सं�वदा भंग से पी�ड़त प^कार को िमल सके। 

इतना ह1 नह1ं, जो मामले अभी अपील म, लं�बत हj और =जनम, अंितमता ूाg नह1ं हुई है, उन पर भी 

संशोिधत ूावधान लागू हEगे और उ�ह, संशोधन के आलोक म, िनराकृत �कया जाना अपे=^त है। 

सं�वदासं�वदासं�वदासं�वदा    केकेकेके    �विन�द���विन�द���विन�द���विन�द��    अनुपालनअनुपालनअनुपालनअनुपालन    केकेकेके    वादवादवादवाद    म,म,म,म,    �ववाm�ववाm�ववाm�ववाm----�वषय�वषय�वषय�वषय    ....----    

�विन�द�� अनुतोष अिधिनयम, 1963 के संशोधन पूव� ःवXप म, सं�वदा के �विन�द�� अनुपालन का अनुतोष 

�याियक �ववेक के अधीन था। सं�वदा भंग के मामले म, ूाथिमक अनुतोष ^ितपूित� थी और सं�वदा का �विन�द�� 

अनुपालन कितपय �विश� मामलE म, ह1 कराया जा सकता था। संशोधन पूव� क8 धारा 20 क8 उपधारा (2) उन 

दशाओं का वण�न करती थी =जनम, �यायालय �विन�द�� अनुपालन ःवीकार न करने के िलए �ववेकािधकार का 

ूयोग कर सकता है इसिलए सं�वदा के �विन�द�� अनुपालन के वाद सामा�यतया �यायालय <ारा एक �ववाmक इस 

आशय का भी �वरिचत �कया जाता था �क - ‘‘Mया हःतगत मामले म, सं�वदा का �विन�द�� अनुपालन कराया जा 

सकता है?‘‘ 

संशोधन के <ारा सं�वदा के �विन�द�� अनुपालन का �याियक �ववेकाधीन से हटाकर आKापक करते हुए 

और अिधिनयम क8 धारा 20 को ूितःथा�पत कर �दया गया है। अतः अब सं�वदा के �विन�द�� अनुपालन के वाद 

म, �यायालय के सम^ माऽ तीन ह1 �ववाmक उ-प�न हEगे - 

1. Mया वाद1 व ूितवाद1 के म�य अनुबंध िनंपा�दत हुआ था ? 

2. Mया ूितवाद1 अनुबंध का पालन करने से इंकार कर रहा है ? 

3. Mया वाद1 अनुबंध का अपने भाग का अनुपालन करने म, सदैव त-पर एवं इIछुक रहा है ? 
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ूमाणूमाणूमाणूमाण----भारभारभारभार    (Burden of Proof)(Burden of Proof)(Burden of Proof)(Burden of Proof)....----    

संशोधन के पूव�, चंू�क सं�वदा के �विन�द�� अनुपालन का अनुतोष �याियक �ववेकाधीन था, इसिलए वाद1 

को यह भी ूमा=णत करना होता था �क सं�वदा भंग के िलए ^ितपूित� पया�g नह1ं होगी और सं�वदा का �विन�द�� 

अनुपालन न तो वाद1 को कोई अऋज ुलाभ देता है, न ह1 ूितवाद1 को �कसी अस`यक क� म, डालता और न ह1 

सा`या के �वपर1त है। यह तNय ूमा=णत करना पूण�तः 3य�Rिनq है, इसिलए सं�वदा का �विन�द�� अनुपालन 

अपे=^त करने वाले प^कार पर इसे सा�बत करने का अितVरR भार होता था। 

संशोधन के <ारा सं�वदा का �विन�द�� अनुपालन आKापक कर �दया गया है और धारा 20 को ूितःथा�पत 

कर �दया गया है इसिलए वाद1 के िलए माऽ सं�वदा का िनंपादन एवं सं�वदा के अपने भाग का अनुपालन करने के 

िलए सदैव त-पर एवं इIछुक रहना ूमा=णत करना आवँयक रह गया है। सं�वदा भंग तो माऽ ूितवाद1 के 

आचरण से ह1 ःथा�पत �कया जा सकता है। अतः वाद1 <ारा ूारंिभक भार उ�मोिचत करने पर यह ूमा=णत करने 

का िस�9भार �क ूितवाद1 ने सं�वदा भंग नह1ं �कया है और वाद1 ह1 सं�वदा का अनुपालन करने के िलए त-पर एवं 

इIछुक नह1ं था, ःवयं ूितवाद1 पर रहेगा। यह भार तुलना-मक Xप से अिधक होगा MयE�क अनुबंध, उसका भंग 

और वाद1 क8 त-परता सं�वदा का �विन�द�� अनुपालन आदेिशत करने के िलए पया�g होगी। 

अतः यह कहा जा सकता है �क सं�वदा के �विन�द�� अनुपालन के वाद म, संशोधन उपरांत ूितवाद1 पर 

अपना बचाव िस9 करने का भार वाद1 क8 तुलना म, कह1ं अिधक होगा। इसके साथ-साथ �यायालयE को भी इसी 

{��कोण से िनंकष� िनकालने हEगे। 
•  

 

Judicial Service is not a service in the sense of an employment as is commonly 
understood. Judges are discharging their functions while exercising the sovereign 

judicial power of the State. Their honesty and integrity is  expected to be beyond doubt.  

It should be reflected in their overall reputation. There is no manner of doubt that the 

nature of judicial service is such that it cannot afford to suffer continuance in service 
of persons of integrity doubtful or who have lost their utility. 

– J.M. Panchal, J. in 

Rajendra Singh Verma v. Lt. 

Governor (NCT of Delhi),  

(2011) 10 SCC 1, Para 81 
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PART – II 

NOTES ON IMPORTANT JUDGMENTS 

 
*201.ACCOMMODATION CONTROL ACT, 1961 (M.P.)  – Section 12 (1)(f) 

 EVIDENCE ACT, 1872 – Section 116 

(i) Ownership – Degree of proof in eviction suit  – It is not necessary to 

prove ownership in same manner which is required to be proved in 

declaratory suit – Law reiterated. 

(ii) Estoppel – Landlord-tenant relationship – Once tenant has admitted 

tenancy – Tenant is estopped from challenging title of landlord by virtue 

of Section 116 of the Evidence Act. 

(iii) Alternative accommodation – Bonafide requirement of landlord – 

Landlord is the best judge of his requirements – Open for the landlord to 

choose how to utilise his property – Choice of landlord cannot be 

dictated by the Court. 

(iv) Bonafide requirement, proof of – Real and genuine need of 

accommodation by landlord is to be proved – Relief to landlord may 

bedenied, if accommodation is required for collateral purpose 

unconnected with bonafide requirement.  

 ःथानःथानःथानःथान    िनयंऽणिनयंऽणिनयंऽणिनयंऽण     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1961 (, 1961 (, 1961 (, 1961 (मममम .... ूूूू.) .) .) .) ----     धाराधाराधाराधारा    12(1)(12(1)(12(1)(12(1)(चचचच ))))     

साआयसाआयसाआयसाआय     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1872 , 1872 , 1872 , 1872 ----     धाराधाराधाराधारा    116116116116    

(i) ःवािम-व - बेदखली के वाद  म, ःवािम-व के सबूत का ःतर - ःवािम-व को उसी र1ित से 

सा�बत  करना आवँयक नह1ं है जैसा घोषणा-मक वाद  म, सा�बत  करना अपे=^त है - �विध 

पुनरो9Vरत। 

(i i) �वबंध - अिभधार1 भू-ःवामी संबंध - जब अिभधार1 एक बार अिभधृित को ःवीकार कर लेता है  

- तो वह धारा 116 साआय  अिधिनयम के अधीन भू-ःवामी के ःव-व को चुनौती देने से  

�वबंिधत हो जाता है।  

(i i i) वैक=>पक ःथान - भू-ःवामी क8 सAावी आवँयकता - भू-ःवामी उसक8 आवँयकता का 

सव?@म िनणा�यक है - भू-ःवामी ःवतंऽ  है �क वह अपनी संप�@ का �कस ूकार  ूयोग करे -  

भू-ःवामी के चयन को �यायालय <ारा िनदेिशत नह1ं �कया जा सकता।  

(iv) सAावी आवँयकता का सबूत  - भू-ःवामी <ारा ःथान  क8 वाःत�वक एवं सह1 आवँयकता को 

सा�बत  �कया जाना आवँयक है - य�द ःथान क8 आवँयकता सAावी आवँयकता से असंब9  

आनुषंिगक ूयोजन हेतु  हो,  तो भू-ःवामी को अनुतोष ूदान  करने से इंकार  �कया जा सकता 

है। 

 Prakash Pahuja v. Devendra Kumar Jain 

 Order dated 15.02.2018 passed by the High Court of Madhya Pradesh in First 

Appeal No. 92 of 2009, reported in 2018 (3) MPLJ 68 

•  
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202. ACCOMMODATION CONTROL ACT, 1961 (M.P.) – Section 12  

 RENT CONTROL AND EVICTION : 

(i)  Eviction suit – Issue of title – Landlord is not expected to prove his title 

like that of a title suit. 

(ii) Derivative title; Challenge to – Tenant is entitled to challenge the 

derivative title of assignee of original landlord in eviction suit. 

(iii) Doctrine of attornment – Explained – Acceptance of assignee’s title over 

tenanted property results in creation of attornment – Attornment 

deprives the tenant to challenge the derivative title of landlord – 

Attornment can be proved by circumstances and conduct of tenant qua 

landlord.  

ःथानःथानःथानःथान    िनयंऽणिनयंऽणिनयंऽणिनयंऽण     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1961 (, 1961 (, 1961 (, 1961 (मममम .... ूूूू.) .) .) .) ----     धाराधाराधाराधारा    12121212    

भाड़ाभाड़ाभाड़ाभाड़ा    िनयंऽणिनयंऽणिनयंऽणिनयंऽण     एवंएवंएवंएवं    िनंकासनिनंकासनिनंकासनिनंकासन ::::     

(i) िनंकासन का वाद  - ःव-व का ूO - भवन ःवामी से अपना ःव-व उस र1ित से सा�बत  

करना अपे=^त  नह1ं है जैसा �क ःव-व संबंधी वाद  म, होता है।  

(i i) 3यु-प�न ःव-व को चुनौती - िनंकासन के वाद  म, अिभधार1 मूल भवन ःवामी के 

समनुदेिशती के 3यु-प�न ःव-व को चुनौती देने का अिधकार1 होता है।   

(i i i) अिभधृित क8 ःवीकृित  का िस9ांत  - 3या:या क8 गई - अिभधृत पVरसर म, समनुदेिशती के 

ःव-व को ःवीकार कर लेने से अिभधृित क8 ःवीकृित  अ=ःत-व म, आ जाती है - अिभधृित 

क8 ःवीकृित अिभधार1 को भवन ःवामी के 3यु-प�न ःव-व को चुनौती देने से वंिचत कर 

देती है - अिभधृित क8 ःवीकृित  मामले  क8 पVर=ःथितयE एवं भवन ःवामी के ूित अिभधार1 

के आचरण से सा�बत  क8 जा सकती है।  

 Apollo Zipper India Limited v. W. Newman and Company Limited  

 Judgment dated 20.04.2018 passed by the Supreme Court in Civil Appeal No. 

4249 of 2018, reported in (2018) 6 SCC 744 

Relevant extracts from the judgment: 

It is a settled principle of law laid down by this Court that in an eviction suit f i led 

by the landlord against the tenant under the Rent Laws, when the issue of title over 

the tenanted premises is raised, the landlord is not expected to prove his title like what 

he is required to prove in a title suit. 

In other words, the burden of proving the ownership in an eviction suit is not the 

same like a title suit. (See Sheela v. Firm Prahlad Rai Prem Prakash, (2002) 3 SCC 375, 

Para 10 at page 383 and also Boorugu Mahadev & Sons & anr. v. Sirigiri Narasing Rao 

& ors, (2016) 3 SCC 343, Para 18 at page 349). 

x  x  x 

Sim i lar ly,  the law relat ing to der ivat ive t i t le  to the landlord and w hen the  

tenan t  chal lenges i t  dur ing  subs is tence of  h is  tenancy in re lat ion to the dem ised  
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property is also fairly well settled. Though by virtue of Section 116 of the Evidence 

Act, the tenant is estopped from challenging the title of his landlord, yet the tenant is 

entitled to challenge the derivative title of an assignee of the original landlord of the 

demised property in an action brought by the assignee against the tenant for his 

eviction under the Rent laws. However, this right of a tenant is subject to one caveat 

that the tenant has not attorned to the assignee. If the tenant pays rent to the 

assignee or otherwise accepts the assignee’s title over the demised property, then it 

results in creation of the attornment which, in turn, deprives the tenant to challenge 

the derivative title of the landlord. [See Bismillah Be (dead) by Legal Representatives v. 

Majeed Shah, (2017) 2 SCC 274, Para 24] 

It is equally well-settled law with regard to attornment that it does not create any 

new tenancy but once the factum of attornment is proved then by virtue of such 

attornment, the old tenancy continues. 

x  x  x 

As mentioned above, the title of the landlord over the tenanted premises in a suit 

for eviction cannot be examined like a title suit. Similarly, the attornment can be 

proved by several circumstances including taking into consideration the conduct of the 

tenant qua landlord. 

•  

203. CIVIL PROCEDURE CODE, 1908 – Section 9 and Order 39 Rules 1 and 2 

 PUBLIC TRUSTS ACT, 1951 (M.P.) – Section 32  

 Jurisdiction of Civil Court – Registration of trust – Suit by public trust – 

Held, institution of suit is not barred by Section 32 – Section 32 provides 

that any suit instituted by trust shall not proceed unless the trust is 

registered – Section 32, does not bar jurisdiction of Court to grant interim 

relief – Further held, any dispute regarding registration of trust may be 

decided as a preliminary issue – Civil Court may also direct the trust to get it  

registered – Rejection of plaint for want of registration of trust is not proper. 

    िस�वलिस�वलिस�वलिस�वल     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1908 , 1908 , 1908 , 1908 ----     धाराधाराधाराधारा    9 9 9 9 एवंएवंएवंएवं     आदेशआदेशआदेशआदेश     39 39 39 39 िनयमिनयमिनयमिनयम     1 1 1 1 एवंएवंएवंएवं    2222    

    लोकलोकलोकलोक     �यास�यास�यास�यास     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1951 (, 1951 (, 1951 (, 1951 (मममम .... ूूूू.) .) .) .) ----    धाराधाराधाराधारा    32323232    

 िस�वल �यायालय क8 अिधकाVरता - �यास का पंजीब9  होना - लोक �यास <ारा वाद  - अिभिनधा�Vरत,  

धारा 32 <ारा वाद  का संःथापन बािधत  नह1ं है  - धारा 32 यह ूावधान  करती है �क �यास के <ारा 

सं=ःथत �कसी वाद  पर काय�वाह1 नह1ं हो सकती जब  तक �क �यास पंजीब9  हो - धारा 32, �यायालय 

क8 अंतVरम अनुतोष देने क8 अिधकाVरता को बािधत  नह1ं करती है - आगे अिभिनधा�Vरत,  �यास के 

पंजीकरण  से संबंिधत कोई  भी �ववाद  ूारंिभक �ववाmक के Xप म, िनराकृत �कया जा सकता है - 

िस�वल �यायालय �यास को पंजीयन कराने  का िनद\श भी दे सकती है - �यास का पंजीयन न होने के 

कारण  वादपऽ  नामंजूर  �कया जाना उिचत नह1ं है।  
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 Shri Vaishnav Sahayak Trust v. Kailash Chandra and ors.  

 Judgment dated 06.04.2018 passed by the High Court of Madhya Pradesh 

(Indore Bench) in First Appeal No. 57 of 2017, reported in 2018 (3) MPLJ 386 

Relevant extracts from the judgment: 

Under the M.P. Public Trusts Act, any person or trust can approach the Civil Court 

u/S. 8 or 26 or 27 of the Act. The present suit was not f i led under the aforesaid three 

provisions. The suit was f iled claiming title and for permanent injunction. Therefore,  

such a suit is maintainable u/S. 9 of the Act unless there is a specif ic bar in the statute 

barring jurisdiction of the Civil Court. There is no specif ic bar in the Act that the sui t 

for declaration and permanent injunction cannot be f iled. U/S. 32 of the Act, there is a 

provision that the suit shall not proceed without registration of the trust. The M.P. Act  

came into force in the year 1951, in which, the registration of the trust has been made 

mandatory. In India, trusts were in existence much prior to the coming in force of the 

Act. Therefore, by virtue of Section 32 of the Act, it  has been made mandatory that any 

suit shall proceed unless the trust is registered. 

x  x  x 

That any trust in order to protect its properties being alienated, transferred or 

demolished, can approach the Civil Court for obtaining the temporary injunction 

because u/S. 26 of the Act, the Registrar, Public Trust is not having any jurisdiction to 

grant the interim protection. That under Section 26 of the Act, the Registrar of Public 

Trust can only direct the working trustees to approach the Civil Court to obtain the 

relief, that too after notice to the non-applicants. Therefore, in order to get the interim 

protection in urgency, the civil suit seeking permanent injunction as well as temporary 

injunction in a suit is certainly maintainable. If  there is any dispute about the 

registration of the trust, the Civil Court can direct the trust to get it registered or the 

preliminary issue can be framed on this controversy as to whether the trust is a 

registered trust or not, but the entire suit cannot be thrown out for want of registration. 

Likewise, in the present case, according to the plaintiff, the trust is “Shri Vaishnav Sahayak 

Trust” which is a registered public trust, but as per the defendants, it is registered as “Shri Vaishnav 

Sahayak Trust Committee”. The said controversy can be resolved by way of evidence after framing 

the issues. The said issue can be decided as a preliminary issue by virtue of Section 32 of the Act as 

it bars only proceeding and deciding the suit finally, but it does not bar to decide the preliminary 

issue or grant of relief of temporary injunction. 

•  
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*204. CIVIL PROCEDURE CODE, 1908 – Section 144 

 LIMITATION ACT, 1963 – Article 136 

(i) Restitution – Party seeking restitution is not required to satisfy the 

Court regarding its title or right to property – Showing its deprivation 

under a decree and reversal or variation of decree is sufficient.  

(ii) Award of mesne profit – When a decree under which possession has been 

taken is reversed, mesne profit should be awarded in restitution from 

date of dispossession and not merely from the date of decree of 

reversal. 

िस�वलिस�वलिस�वलिस�वल     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1908 , 1908 , 1908 , 1908 ----     धाराधाराधाराधारा    144144144144    

पVरसीमापVरसीमापVरसीमापVरसीमा    अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1963 , 1963 , 1963 , 1963 ----     अनुIछेदअनुIछेदअनुIछेदअनुIछेद     136136136136    

(i) ू-याःथापन - ू-याःथापन  चाहने वाले  प^कार  को �यायालय  को अपने ःव-व अथवा संप�@ 

के अिधकार  के बारे म, तु�  करना आवँयक नह1ं - आKिg के अंतग�त इसके  अभाव  एवं 

आKिg का उलटा जाना अथवा उसम, फेरफार दिश�त करना पया�g है। 

(i i) अंतःकालीन  लाभ का अिधिनण�य - जब  कोई  आKिg =जसके अधीन आिधप-य ूाg �कया 

गया है ,  उलट  द1 जाती है ,  तो ू-याःथापन  म, अंतःकालीन लाभ  आिधप-यIयुत �कये जाने क8 

�दनांक से अिधिनणcत �कया जाना चा�हए न �क आKिg को उलट �दये जाने  क8 �दनांक से।  

 Mana @ Ashok & ors. v. Budabai & ors. 

 Order dated 14.12.2017 passed by the High Court of Madhya Pradesh (Indore 

Bench) in Civil Revision No. 95 of 2017, reported in ILR (2018) MP 598 

•  

205. CIVIL PROCEDURE CODE, 1908 – Order 6 Rule 17 

 Amendment of plaint – After commencement of trial – Considerations 

explained – Record of Civil Suit in which ex parte decree was passed not 

traceable – In such circumstances, there could possibly be some inability in 

obtaining correct particulars well in time on the part of the appellants – At 

the time when the application for amendment was preferred, only two official 

witnesses were examined – The nature of amendment as proposed neither 

changes the character and nature of the suit nor does it introduce any fresh 

ground – In any case it could not have caused any prejudice to the 

defendants – Held, in these circumstances, amendment ought to have been 

allowed. 

 िस�वलिस�वलिस�वलिस�वल    ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता, 1908 , 1908 , 1908 , 1908 ----    आदेशआदेशआदेशआदेश    6 6 6 6 िनयमिनयमिनयमिनयम    17171717    

    वा द प ऽ  म,  सं शो ध न  -  �व चा र ण  ूा रं भ  हो ने  के  पTा त ् -  �व चा र णी य  �ब �दु  समझा ए  ग ए  

-  =ज स  3य व हा र  वा द  म,  ए क प ^ी य  �ड ब8  पा Vर त  क8  ग ई ,  व ह  िम ल  न ह1ं  र हा  था  -  

इ न   
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 पVर=ःथितयE म,, समय पर सह1 �ववरण ूाg करन ेम, अपीलाथcगण क8 संभवतः कुछ अ^मता रह1 होगी - =जस 

समय संशोधन आवेदन ूःता�वत �कया गया, केवल दो आिधकाVरक सा=^यE का पर1^ण हुआ था - ूःता�वत 

संशोधन क8 ूकृित से न तो दावे का ःवXप अथवा ूकृित पVरवित�त हो रह1 है और न ह1 वह कोई नया आधार पेश 

कर रहा है - �कसी भी पVर=ःथित म, उससे ूितवाद1गण को कोई पूवा�मह काVरत नह1ं हो सकता - अिभिनधा�Vरत, 

इन पVर=ःथितयE म,, संशोधन ःवीकार �कया जाना चा�हए था। 

 Gurbakhsh Singh and others v. Buta Singh and another 

 Judgment dated 27.04.2018 passed by the Supreme Court in Civil Appeal No. 

4568 of 2018, reported in (2018) 6 SCC 567  

Relevant extracts from the judgment: 

In the present case the record of Civil Suit No.195 of 1968 in which 

ex parte decree was passed on 30.06.1969 is not traceable. In the circumstances, 

there could possibly be some inability in obtaining correct particulars well in time on 

part of the appellants. At the time when the application for amendment was preferred, 

only two off icial witnesses were examined. The nature of amendment as proposed 

neither changes the character and nature of the suit nor does it introduce any fresh 

ground. The High Court itself was conscious that the amendment would not change the 

nature of the suit. In the given circumstances, in our view, the amendment ought to 

have been allowed. In any case it could not have caused any prejudice to the 

defendants. 

While allowing amendment of plaint, after amendment of 2002, this Court in 

circumstances similar to the present case, in Abdul Rehman and anr. v. Mohd. Ruldu, 

(2012) 11 SCC 341, had observed: 

 “The original provision was deleted by Amendment Act 46 of 1999, 

however, it has again been restored by Amendment Act 22 of 2002 

but with an added proviso to prevent application for amendment 

being allowed after the trial has commenced, unless the Court 

comes to the conclusion that in spite of due diligence, the party 

could not have raised the matter before the commencement of trial. 

The above proviso, to some extent, curtails absolute discretion to 

allow amendment at any stage. At present, if  application is f i led 

after commencement of trial, it has to be shown that in spite of due 

diligence, it could not have been sought earlier. The object of the 

rule is that Courts should try the merits of the case that come 

before them and should, consequently, allow all amendments that 

may be necessary for determining the real question in controversy 

between the parties provided it does not cause injustice or 

prejudice to the other side. This Court, in a series of decisions has  

  



 

331 

 

 held that the power to allow the amendment is wide and can be 

exercised at any stage of the proceeding in the interest of justice. 

The main purpose of allowing the amendment is to minimise the 

litigation and the plea that the relief sought by way of amendment 

was barred by time is to be considered in the light of the facts and 

circumstances of each case. The above principles have been 

reiterated by this Court in J. Samuel v. Gattu Mahesh, (2012) 2 SCC 

300, and Rameshkumar Agarwal v. Rajmala Exports (P) Ltd, (2012) 5 

SCC 337.”  

We, therefore, allow this appeal and accept the application for amendment 

preferred by the appellants. 

•  

*206. CIVIL PROCEDURE CODE, 1908 – Order 6 Rule 17 

(i) Amendment of written statement – Grant of – Amendment sought to 

elaborate upon an existing defence – Amendment can be allowed. 

(ii) Grant of Amendment – It is not dependent on whether the case which is 

proposed to be set up will eventually succeed at trial. 

िस�वलिस�वलिस�वलिस�वल     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1908 , 1908 , 1908 , 1908 ----     आदेशआदेशआदेशआदेश     6 6 6 6 िनयमिनयमिनयमिनयम    17171717    

(i) िल=खत कथन म, संशोधन  - अनुद@ �कया जाना - संशोधन �वmमान  ूितर^ा क8 3या:या हेतु  

चाहा गया - संशोधन अनुमत �कया जा सकता है। 

(i i) संशोधन अनुद@ �कया जाना - यह इस बात  पर िनभ�र नह1ं है �क =जस मामले  को ःथा�पत  

करने क8 ूःथापना क8 गयी है वह  अंततः �वचारण म,  सफल होगा। 

 Raj Kumar Bhatia v. Subhash Chander Bhatia  

 Judgment dated 15.12.2017 passed by the Supreme Court in Civil Appeal No. 

19400 of 2017, reported in 2018 (3) MPLJ 01 

•  

207. CIVIL PROCEDURE CODE, 1908 – Order 8 Rule 1 

 Written statement – Limitation to file – Condonation of delay – Principles 

reiterated – Filing of written statement beyond 30 days – Can be permitted 

only when the defendant satisfactorily demonstrates a valid reason – The 

onus upon the defendant is of higher degree – Abnormal delay of five years 

in filing written statement – No proper and satisfactory explanation offered 

by defendant – Held, time cannot be extended to file written statement. [Salem 

Advocates Bar Assn. (2) v. Union of India, (2005) 6 SCC 344 relied on] 

    िस�वलिस�वलिस�वलिस�वल     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1908 , 1908 , 1908 , 1908 ----     आदेशआदेशआदेशआदेश     8 8 8 8 िनयमिनयमिनयमिनयम    1111    

    िल =ख त  कथन  -  ू ःतु ित  हे तु  प Vर सी मा  -  �व ल `ब  मा फ  �क या  जा ना  -  िस 9ां त  

पु न रो 9 Vर त   �क ए  ग ए  -  3 0  �द व स  प Tा त  िल =ख त  कथन  क8  ू ःतु ित  -  त भी  अनु म त  

क8  जा  सक ती  है  ज ब  ू ित वा द1  वै ध  का र ण  सं तु �� ू द  X प  से  द िश� त  क रे  -  ू ित वा द1   
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 पर इसे दिश�त करने का भार उIच ौेणी का होता है - िल=खत कथन ूःतुित म, पांच  वष� का 

असामा�य  �वलंब - ूितवाद1 <ारा कोई  यु�RयुR व संतु��ूद  ःप�ीकरण  ूःतुत  नह1ं - अिभिनधा�Vरत,  

िल=खत कथन ूःतुत  करने का समय नह1ं बढ़ाया जा सकता है।  (सलेमसलेमसलेमसलेम     एडवोके�सएडवोके�सएडवोके�सएडवोके�स     बारबारबारबार     एसोिसएशनएसोिसएशनएसोिसएशनएसोिसएशन     

(2) (2) (2) (2) �वX9�वX9�वX9�वX9     भारतभारतभारतभारत     संघसंघसंघसंघ ,  (2005) 6 , (2005) 6 , (2005) 6 , (2005) 6 एसएसएसएस ....सीसीसीसी ....सीसीसीसी .  344. 344. 344. 344 अनुसVरत) 

 Atcom Technologies Limited v. Y.A. Chunawala and Company and 

ors. 

 Judgment dated 07.05.2018 passed by the Supreme Court in Civil Appeal No. 

4266 of 2018, reported in (2018) 6 SCC 639 

Relevant extracts from the judgment : 

It has to be borne in mind that as per the provisions of Order 8 Rule 1 of the Code 

of Civil Procedure, 1908, the defendant is obligated to present a written statement of  

his defence within thirty days from the date of service of summons. Proviso thereto 

enables the Court to extend the period upto ninety days from the date of service of 

summons for suff icient reasons.  

This provision has come up for interpretation before this Court in number of 

cases. No doubt, the words ‘shall not be later than ninety days’ do not take away the 

power of the Court to accept written statement beyond that time and it is also held that 

the nature of the provision is procedural and it is not a part of substantive law. At the 

same time, this Court has also mandated that time can be extended only in 

exceptionally hard cases. We would like to reproduce the following discussion from the 

case of Salem Advocate Bar Association, (Tamil Nadu) v. Union of India, (2005) 6 SCC 

344: 

 “There is no restriction in Order 8 Rule 10 that after expiry of ninety 

days, further time cannot be granted. The Court has wide power to 

“make such order in relation to the suit as it thinks f it”. Clearly,  

therefore, the provision of Order 8 Rule 1 providing for the upper 

limit of 90 days to f ile written statement is directory. Having said so, 

we wish to make it clear that the order extending time to f ile written 

statement cannot be made in routine. The time can be extended 

only in exceptionally hard cases. While extending time, it has to be 

borne in mind that the legislature has f ixed the upper time-limit of 

90 days. The discretion of the court to extend the time shall not be 

so frequently and routinely exercised so as to nullify the period 

f ixed by Order 8 Rule 1.”  

In such a situation, onus upon the defendant is of a higher degree to plead and 

satisfactorily demonstrate a valid reason for not f i l ing the written statement within 

thirty days. When that is a requirement, could it be a ground to condone delay of more 

than 5 years even when it is calculated from the year 2009, only because of the reason 

that Writ of Summons was not served til l 2009? 
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We fail to persuade ourselves with this kind of reasoning given by the High Court 

in condoning the delay, thereby disregarding the provisions of Order VIII Rule 1 of the 

Code of Civil Procedure, 1908 and the spirit behind it. This reason of the High Court 

that delay was condoned ‘by balancing the rights and equities’ is far-fetched and, in 

the process, abnormal delay in f il ing the written statement is condoned without  

addressing the relevant factor, viz. whether the respondents had furnished proper and 

satisfactory explanation for such a delay. The approach of the High Court is clearly 

erroneous in law and cannot be countenanced. No doubt, the provisions of Order VIII  

Rule 1 of the Code of Civil Procedure, 1908 are procedural in nature and, therefore,  

handmaid of justice. However, that would not mean that the defendant has right to take 

as much time as he wants in f il ing the written statement, without giving convincing and 

cogent reasons for delay and the High Court has to condone it mechanically. 

•  

208. CIVIL PROCEDURE CODE, 1908 – Order 21 Rules 90 and 92 

 Auction sale – Setting aside – Material irregularity and substantial injury 

must be established – Dismissal of application challenging the auction sale 

– No appeal preferred – Separate suit for declaration,  possession and 

setting aside sale is not maintainable – Auction purchase shall attain 

finality. 

    िस�वलिस�वलिस�वलिस�वल     ू�बयाू�बयाू�बयाू�बया    सं�हताएसं�हताएसं�हताएसं�हताए    1908 1908 1908 1908 ––––    आदेशआदेशआदेशआदेश     21 21 21 21 िनयमिनयमिनयमिनयम     90 90 90 90 एवंएवंएवंएवं    92 92 92 92     

 नीलामी �वबय . अपाःत  �कया जाना – ता=-वक अिनयिमतता और सारवान  ^ित ःथा�पत  क8 जानी 

चा�हए – नीलामी �वबय  को आ^े�पत करने वाला आवेदन खाVरज – कोई  अपील  नह1ं क8 गई –  

घोषणाए आिधप-य एवं �वबय को अपाःत  �कये जाने हेतु पृथक वाद  पोषणीय नह1ं है  – नीलामी बय 

को अंितमता ूाg होगी।  

 Siddagangaiah (D) Thr. LRs. v. N.K. Giriraja Shetty (D) Thr. LRs. 

 Judgment dated 11.05.2018 passed by the Supreme Court in Civil Appeal No. 

5007 of 2018, reported in AIR 2018 SC 3080 

Relevant extracts from the judgment: 

Sub-Rule (1) of Order XXI Rule 90 makes it clear that when any immovable 

property has been sold in execution of a decree, the decree-holder or the purchaser or 

any other person enti tled to share in a ratable distribution of assets, or whose 

interests are affected by the sale, may apply to the Court to set aside the sale on the 

ground of a material irregularity or fraud in publishing or conducting it. As provided in 

sub-rule (2) of Rule 90 of Order XXI merely on the ground of irregularity or fraud, the 

sale shall not be set aside unless the substantial injury has been caused to the 

objector by reason of such irregularity or fraud and such an objection should be the 

one which could not have been raised before the date on which the proclamation of 

sale was drawn up as provided in Order XXI Rule 90 sub-rule (3) and mere defect or 

absence of attachment of the property shall not be a ground for setting aside a sale. It is  
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necessary to prove the substantial injury where fraud or material irregularity has taken 

place whereby injustice had been suffered. It was held by this Court in Rajender Singh v. Ramdhar 

Singh & ors., AIR 2001 SC 2220 that mere inadequacy of price is not a ground for setting aside Court 

sale. In the present case, the application under Order XXI Rule 90 was filed by original plaintiff which 

was dismissed for default in appearance. It was nonetheless dismissal of the application so filed. It 

was not a case set up that the decree passed in maintenance case was obtained by fraud and 

substantial injury thereby has been caused. 

Where an application has been f iled under Rule 90 Order XXI CPC to set aside a 

sale on the ground of material irregularity, and the sale is confirmed under Rule 92(1) 

of Order XXI, the objector is precluded by virtue of the provisions under Order XXI  

Rule 92(3) from bringing a suit to set aside the sale on the same grounds as held in 

Brahayya v. Appayya, AIR 1921 Mad. 121, Ma Saw v. Maung Kyaw, AIR 1928 Rang 18 and  

Nand Kishore v. Sultan, AIR 1926 Lah 165.  

When the auction purchaser is the decree-holder himself and when an application 

is made to set aside the sale on a ground other than that covered by Rule 90 and no 

application has been made under Rule 89, the case would fall under Section 47 as has 

been laid down in Superior Bank Ltd. v. Budh Singh, (1924) 22 All LJ 413 and Akshia v.  

Govindarajulu, (1924) 47 MLJ 549. Thus, it would depend upon the grounds which are 

urged in the application. It is permissible to join a claim to set aside a sale on the 

ground of material irregularity under Order XXI, Rule 90 with a claim under section 47 

for a declaration that the sale is a nullity as the decree was passed after the death of  

the judgment-debtor. Objection by legal representatives of deceased judgment-debtor 

that sui t land was ancestral  property and sale was not binding on them can be raised 

under Section 47 read with Order XXI Rule 90. However, it would depend upon the 

nature of the objection whether it was covered under Rule 90 of Order XXI CPC or not. 

There can be restoration of the peti tion dismissed for default f i led under Order XXI 

Rule 90 and thereafter if  sale has been confirmed; it is provided under Order XXI Rule 

92(3) that no suit to set aside an order made under Rule 92(1) shall be brought by any 

person against whom such an order is made. Order XXI Rule 92(1) provides that where 

an application has been f iled under Order XXI Rules 89, 90 or 91, same has been 

disallowed, the Court shall make an order confirming the sale and thereupon the sale 

shall become absolute, and no suit shall l ie as per the mandate of sub-rule (3) of Rule 

92 of Order XXI CPC against whom such an order is made. The order confirming the 

sale may be made either where no application is made at all to set aside the sale or 

where an application is made and disallowed may be that it is dismissed for default. 

No suit shall l ie in either case to set aside the order confirming the sale. The refusal to 

set aside a sale is an order appealable. In case the Court has set aside or refused to 

set aside a sale that would include a case where an application under Order XXI Rule 

89, 90 or 91 has been dismissed for default. 

•  
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209. CIVIL PROCEDURE CODE, 1908 – Order 32 Rules 4 and 15 

(i) Who can be appointed as “next friend”? Law reiterated 

(Nagaiah and another v. Chowdamma (Dead) by Legal Representatives and 

another, (2018) 2 SCC 504 relied on). 

(ii) Appointment of “next friend”, at the time of institution of suit without an 

application, whether permissible? Held, Yes. 

(iii) Enquiry of unsoundness of mind by Court, when necessary? Where 

during pendency of suit, Court is of opinion that the person is of 

unsound mind and has not been adjudged as unsound mind, enquiry by 

Court is necessary – But where a person is already been adjudged as 

unsound mind before or during the suit, enquiry regarding unsoundness 

of mind is not necessary. 

िस�वलिस�वलिस�वलिस�वल     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1908 , 1908 , 1908 , 1908 ----     आदेशआदेशआदेशआदेश     32 32 32 32 िनयमिनयमिनयमिनयम    4 4 4 4 एवंएवंएवंएवं    15151515    

(i) ‘ ‘‘ ‘‘ ‘‘ ‘वादिमऽवादिमऽवादिमऽवादिमऽ ‘ ‘‘ ‘‘ ‘‘ ‘  के Xप म,  �कसे िनयुR �कया जा सकता है? �विध पुनरो9Vरत (नागईयाहनागईयाहनागईयाहनागईयाह     औरऔरऔरऔर     

अ�यअ�यअ�यअ�य     �व�व�व�व .  .  . . चौद`माचौद`माचौद`माचौद`मा    ((((मृतमृतमृतमृत) ) ) ) <ारा<ारा<ारा<ारा    �विधक�विधक�विधक�विधक    ूितिनिधूितिनिधूितिनिधूितिनिध    एवंएवंएवंएवं    अ�यअ�यअ�यअ�य ,  (2018) 2 , (2018) 2 , (2018) 2 , (2018) 2 एससीसीएससीसीएससीसीएससीसी    504,504,504,504, 

अवलं�बत) 

(ii) Mया वाद  सं=ःथत �कये जाते  समय �बना आवेदन के ‘ ‘वादिमऽ ‘ ‘  िनयुR �कया जाना अनुKेय 

है? अिभिनधा�Vरत,  हाँ।  

(i i) �यायालय <ारा �वकृतिच@ता क8 जांच ,  कब  आवँयक है? - जब वाद  के लं�बत रहने के दौरान  

�यायालय का यह मत  है �क 3य�R �वकृतिच@ है और �वकृतिच@ के Xप म, �यायिनणcत नह1ं 

�कया गया है ,  तो �यायालय <ारा जांच  आवँयक है - पर�तु जहाँ एक 3य�R वाद  के पहले  

अथवा उसके  लं�बत रहने के दौरान  या पहले  से िच@�वकृत  �यायिनणcत �कया जा चुका है तो 

उसक8 �वकृतिचतता के संबंध म, जाँच  आवँयक नह1ं है। 

 Meharunnisa (Smt.) v. Smt. Kamrunnisa Through Next Friend 

daughter Ku. Rukhsar Begum 

 Order dated 10.01.2018 passed by the High Court of Madhya Pradesh in Writ 

Petition No. 5178 of 2011, reported inILR (2018) MP 501 

Relevant extracts from the order: 

Order  32 prescr ibes the p rocedure in a sui t  by or  against  m inors  and persons 

of  unsound mind.  Rule 1 thereof  contemplates that  such sui t  by a minor  shal l  be 

inst i tuted in h is  name by a person who in such sui t  shal l  be cal led the next  f r iend 

of  the minor .  The intent ion of  the leg islature is clear  that  the sui t  i tsel f  i s 

required to be inst i tuted by the person who shal l  be cal led as next  f r iend of  the 

minor .  In case,  the ins ti tut ion of  the sui t  has not  been made by the next  f r iend, 

under  Rule 2,  the defendant  may apply that  the p laint  may be taken of f  the f i le,  

and the cost  may be payable by the pleader  or  by the person by w hom  the sui t  

was presented. On such objection, the Court may pass an order noticing that person  
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in accordance with law. As per Rule 15, it is apparent that Rule 1 to 14 except Rule 2-

A shall apply to the person of unsound mind adjudged before or during pendency of 

the suit and it shall also apply to the persons who, though not so adjudged are found 

by the Court on enquiry to be incapable by reason of any mental  inf irmity to protect the 

interest of such person. As per Rule 3, guardian may be appointed in case of the minor 

defendant, by the Court, while Rule 4 prescribes the specif ications and qualif ications 

of any person who can be appointed as next friend or the guardian in the suit either of 

the plaintif f  or defendant. 

On perusal the qualif ication prescribed is that the person must have attained the 

age of majority to act as next friend of a minor or his guardian provided that the 

interest of such person is not adverse to that of the minor and the next friend should 

not be the defendant of a suit. In case a minor has a guardian appointed or declared 

by the competent authority then such guardian may proceed in a sui t and he shall be 

the next friend of the minor or of a person of unsound mind unless the Court considers 

to change the same recording the reason for appointing another person. 

In the said context, looking to the reasoning assigned by the Court that Ms. 

Rukhsar is the daughter of plaintiff  Kamrunnisa and as per the certif icate of the 

Medical Board, she is found to be of unsound mind to the extent of 55%, the daughter 

is not having adverse interest in the property of the mother and being major, has been 

declared as next friend to institute the suit and to proceed in the matter, appears just. 

The objection raised by learned counsel for the petitioner is that such appointment 

must be on an application prior to institution of the suit, do not appear to be justif iable 

looking to the intention of the legislature reflected by the language of Order 32 Rule 1 

of the CPC. 

x  x  x 

On perusal of Rule 15 of Order 32, it is apparent that Rule 1 to 14 except Rule 

2A as applicable to the case of minor shall also apply to the person of unsound mind. 

However, it is made clear in the Rule that Rule 1 to 14 except Rule 2-A shall, so far 

as may be apply to persons adjudged, before or during the pendency of the sui t, to be 

of unsound mind, therefore, the f irst part of the said Rule apply in a case where sui t 

is instituted by next friend or sought to be insti tuted during pendency of the sui t and 

the Court on such application, declare a person as next friend on behalf of the 

plaintif f  being of unsound mind. The later part of the Rule 15 shall apply in case the 

plaintif f , though not so adjudged, found by the Court on enquiry to be incapable, on 

account of any mental inf irmity, however, to protect their interest, a next friend may 

be appointed. Therefore, the contemplation of the enquiry as specif ied in Rule 15 is in 

a case where the court dur ing pendency of  the sui t is of  the opinion that the person 

is  of  unsound mind whi le in the prev ious par t  of  Rule 15 fol low ing  the procedure 

as contemplated under  Rule 1 to 14 excep t Rule 2-A of  Order  32, the person may  
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be adjudged as next friend before or during suit. Therefore, it is not incumbent on the 

Court to hold an enquiry as required by the later part of Rule 15, but it would apply 

when the power is required to be exercised by the Court. 

•  

*210. CIVIL PROCEDURE CODE, 1908 – Order 41 Rules 23 and 23A 

 Power of remand – Appellate Court is f irstly required to record justified 

reason for reversing the finding of Trial Court – Before remanding the case 

to Trial Court, Appellate Court should ascertain requirement for remand. 

 िस�वलिस�वलिस�वलिस�वल     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1908 , 1908 , 1908 , 1908 ----     आदेशआदेशआदेशआदेश     41 41 41 41 िनयमिनयमिनयमिनयम    23 23 23 23 एवंएवंएवंएवं    23232323कककक     

    ूितूेषण  क8 श�R - अपीलीय  �यायालय के िलए ूथमतः आवँयक यह है �क वह �वचारण �यायालय 

के िनंकष� को उलटने का �यायोिचत कारण  अिभिल=खत करे - �वचारण �यायालय को ूकरण  

ूितूे�षत  करने से पहले,  अपीलीय  �यायालय को ूितूेषण  हेतु अपे^ा अिभिन=Tत करना चा�हए। 

 Jagnnath Rathod and another v. Karuna @ Chetna and others 

 Order dated 25.01.2018 passed by the High Court of Madhya Pradesh (Indore 

Bench) in M.A. No. 1090 of 2017, reported in2018 (3) MPLJ 98 

•  

211. CIVIL PROCEDURE CODE, 1908 – Order 41 Rule 27 

 Appeal – Additional evidence – Application filed for sending the relevant 

agreement to handwriting expert in Appeal – Ground of lapse on the part of 

the previous Advocate – Allowing on the ground of mistake of Advocate may 

adversely affect the other party – Absence of correct legal advice cannot be 

a ground to accept the application – Application rejected. 

 िस�वलिस�वलिस�वलिस�वल    ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता, 1908 , 1908 , 1908 , 1908 ----    आदेशआदेशआदेशआदेश    41 41 41 41 िनयमिनयमिनयमिनयम    27272727    

    अपील - अितVरR साआय - अपील म, संबंिधत करार को हःतलेख �वशेषK को भेजने के िलए आवेदन ूःतुत 

- पूव� अिधवRा क8 ओर से चूक होने का आधार - अिधवRा क8 ऽु�ट के आधार पर अनुमत �कया जाना अ�य 

प^कार को ूितकूलतः ूभा�वत कर सकता है - सह1 �विधक सलाह का अभाव आवेदन ःवीकार �कये जाने 

का आधार नह1ं हो सकता - आवेदन नामंजरू �कया गया। 

 Kalyan Singh and ors. v. Sanjeev Singh 

 Judgment dated 19.04.2018 passed by the High Court of Madhya Pradesh 

(Gwalior Bench) in First Appeal No. 211 of 2002, reported in 2018 Law Suit 

(MP) 715  
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Relevant extracts from the judgment: 

I.A. No. 5579/2003 has been f iled for sending the agreement to sell Ex.P.1 to a 

handwriting expert to verify the signatures of the appellant No.1 Kalyan Singh. There 

is nothing in the application, as to why, such an application was not f i led before the 

Trial Court. I t is submitted by the Counsel for the appellants, that the appellants are 

rustic villagers and they do not know about the technicalities of law, and since, it was 

not advised by their Counsel, therefore, such an application was not f i led before the 

Trial Court. The respondent has f iled his reply to this application, and submitted that 

the statement of the respondent in his Court evidence, to the effect that the agreement 

to sell Ex. P.1 was executed by the appellant no.1, was never challenged by the 

appellants. Even the stamp vendor was summoned as a witness by the appellants 

themselves, but subsequently, they themselves had given up the witness. Thus, at this 

stage, the application cannot be allowed. 

It is submitted that because of a lapse on the part of the Advocate in giving 

correct advise, the party to a litigation should not suffer. It is submitted that because 

of fault of an advocate, the party must not suffer. The submissions, made by the 

Counsel for the appellants, cannot be accepted and hence, it is rejected. The 

Advocates claim themselves to be professionals having knowledge of law. They are 

law graduates. They cannot claim that they were not having knowledge of law. The 

Advocates cannot say, that the party should not suffer because they were not 

technically sound. In a litigation, there are always two parties. If  a very lenient view is 

adopted by ignoring the mistake of a lawyer, then i t would always adversely affect the 

rights of the other litigants. If  a person had decided to engage a lawyer having less 

knowledge, then it is litigant, who has to suffer for his choice. A litigant cannot plead 

that since, his lawyer had not given correct legal advice to him, therefore, he should 

not suffer. If  a litigant feels that he has been cheated by his Counsel by not giving 

proper legal advice, then the said litigant has remedy, against his lawyer, under the 

law of the land, but to the detriment of the interest of the other litigant, no leniency can 

be shown to a litigant on the ground that the Counsel engaged by such litigant was not 

professionally competent. The professional incompetence of a lawyer cannot be 

presumed. If the lawyer had consciously decided not to move an application at the 

stage of trial, then no fault can be attributed to such a lawyer. Therefore, at the 

appellate stage, the I.A. No.5579 of 2003 cannot be allowed, specif ically when the 

evidence of the respondent that the agreement to sell, Ex. P.1 was not challenged by 

the appellants. Furthermore, the appellants themselves had called the Stamp Vendor, 

Santosh Dubey. Santosh Dubey appeared before the Trial Court, but he was given up 

by the appellants themselves, thus, it is clear that the present application has been 

f iled just in order to delay the proceedings. Hence, I.A. No. 5579/2003 is hereby 

rejected. 

•  
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*212.CRIMINAL PRACTICE : 

 Offence by Company – Prosecution of Director/Nominee of Company – Not permissible 

unless Company as a juristic person is arrayed as an accused – A nominee cannot be 

held vicariously liable for the offence committed by Company in absence of prosecution 

of Company. (Aneeta Hada v. M/s Godfather Travels & Tour, (2012) 5 SCC 661, followed) 

    आपरािधकआपरािधकआपरािधकआपरािधक    ूथाूथाूथाूथा ::::     

    कंपनी के <ारा अपराध  - कंपनी के िनदेशक/नामां�कत  का अिभयोजन - तब तक संभव नह1ं है जब  

तक �क कंपनी को एक �विधक 3य�R के Xप म, अिभयुR के Xप म, न जोड़ा जाए  - कंपनी के 

अिभयोजन के अभाव  म, एक नामां�कत  पर कंपनी <ारा काVरत अपराध  के िलए ूितिनिधक दािय-व 

अिधरो�पत नह1ं �कया जा सकता है। (अनीताअनीताअनीताअनीता    हाड़ाहाड़ाहाड़ाहाड़ा    �व�व�व�व .  .  . . मेसस�मेसस�मेसस�मेसस�    गॉडफादरगॉडफादरगॉडफादरगॉडफादर    शैव>सशैव>सशैव>सशैव>स     एZडएZडएZडएZड     टूरटूरटूरटूर ,  (2012) 5 , (2012) 5 , (2012) 5 , (2012) 5 

एसएसएसएस ....सीसीसीसी ....सीसीसीसी .  661,. 661,. 661,. 661, अनुसVरत) 

 Mr. S.K. Shukla v. State of M.P. 

 Judgment dated 22.03.2018 passed by the High Court of Madhya Pradesh in 

M.Cr.C. No.12658 of 2015, reported in2018 (2) Crimes 527 (MP) 

•  

*213. CRIMINAL PROCEDURE CODE, 1973 – Sections 54 and 54A 

 CRIMINAL TRIAL: 

 MLC Report, preparation of – Practice of issuing handwritten illegible MLC reports 

deprecated – Directions issued to all concerned Medical Officers to prepare MLC reports 

of all kinds in typed form only. 

 Note: Letter No. v-iz-/Cell-4/2018/1185 Bhopal dated 24/07/2018 issued by 

Directorate of Health Services, Bhopal to all CMHOs, Civil Surgeons and 

Medical Superintendents to comply with this order. 

 दZडदZडदZडदZड    ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता, 1973 , 1973 , 1973 , 1973 ----    धाराएंधाराएंधाराएंधाराएं    54 54 54 54 एवंएवंएवंएवं    54545454कककक    

    आपरािधकआपरािधकआपरािधकआपरािधक    �वचारणः�वचारणः�वचारणः�वचारणः    

    �विधK-िच�क-सीय ूितवेदन; तैयार �कया जाना - हःतिल=खत अपा�य �विधK-िच�क-सीय ूितवेदन 

जार1 �कए जाने क8 ूव�ृ@ क8 िन�दा क8 गई - समःत संबंिधत िच�क-सािधकाVरयE को िनद\श जार1 �कए 

गए �क सभी ूकार के �विधK-िच�क-सीय ूितवेदन टं�कत Xप म, ह1 जार1 �कए जाएं।  

 नोट: संचालनालय, ःवाःNय सेवाय, म.ू., भोपाल के <ारा सभी मु:य िच�क-सा एवं ःवाःNय अिधकार1, 

िस�वल सज�न एवं अःपताल अधी^कE को पऽ बमांकअ.ू./सेल-4/2018/1185 भोपाल �दनांक 24/07/2018 

इस आदेश का पालन सुिन=Tत करने का िनद\श �दया गया है। 
 Ram Singh v. State of Madhya Pradesh 

 Order dated 09.07.2018 passed by the High Court of Madhya Pradesh in 

M.Cr.C. No. 10517 of 2018 

•  
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*214. CRIMINAL PROCEDURE CODE, 1973 – Sections 156 and 197 

 PREVENTION OF CORRUPTION ACT, 1988 – Section 19 

 Whether prior sanction for prosecution of public servants is required even 

before ordering investigation under Section 156(3) CrPC? Divergence of 

opinion between different Benches of Supreme Court – Matter referred to 

larger Bench. 

 दZडदZडदZडदZड     ू�बयाू�बयाू�बयाू�बया    सं�हसं�हसं�हसं�हताताताता ,  1973 , 1973 , 1973 , 1973 ----     धाराएंधाराएंधाराएंधाराएं    156 156 156 156 एवंएवंएवंएवं    197197197197    

    ॅ�ाचारॅ�ाचारॅ�ाचारॅ�ाचार     िनवारणिनवारणिनवारणिनवारण     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1988 , 1988 , 1988 , 1988 ----     धाराधाराधाराधारा    19191919    

    Mया लोक  सेवकE के �वX9 द .ू .सं .  क8 धारा 156 (3) के अधीन अ�वेषण  का आदेश करने के पूव� भी 

अिभयोजन चलाने क8 पूवा�नुमित  आवँयक है? सव?Iच �यायालय क8 �विभ�न पीठE म,  मत-िभ�नता - 

मामला वृहद  पीठ को ूे�षत  �कया गया। 

 Manju Surana v. Sunil Arora & ors. 

 Judgment dated 27.03.2018 passed by the Supreme Court in Criminal Appeal 

No. 457 of 2018, reported in 2018 (2) Crimes 363 (SC) 

•  

215. CRIMINAL PROCEDURE CODE, 1973 – Sections 195 and 340  

(i) Perjury – Sine qua non for prosecution – There must be a prima facie case 

of deliberate falsehood and it is expedient in the interest of justice to 

punish the delinquent. 

(ii) Whether on the basis of contradictory statement made in judicial 

proceeding, the court can prosecute the party under Section 340 CrPC r/w Section 

195 of CrPC? Held, No – It must be shown that the party has intention of giving the 

false statement to be used in the judicial proceeding. (Chajoo Ram v. Radhey Shyam 

and another, AIR 1971 SC 1367 and Amarsang Nathaji v. Hardik Harshadbhai Patel and 

others, (2017) 1 SCC 113 relied on) 

दZडदZडदZडदZड     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1973 , 1973 , 1973 , 1973 ----     धाराएंधाराएंधाराएंधाराएं    195 195 195 195 एवंएवंएवंएवं    340340340340    

(i) शपथ भंग/शपथ पर िमNया साआय  - अिभयोजन  हेतु अिनवाय� शत� - �वमिश�त झूठ बोलने का 

ूथम {�या मामला होना चा�हए और अपराधी को �याय�हत म, द=Zडत करना अिनवाय� हो।  

(i i) Mया �याियक काय�वाह1 म, �कये गये �वरोधाभासी कथनE के आधार पर �यायालय उस प^कार  

को धारा 340 सहप�ठत धारा 195 द.ू .सं .  के तहत अिभयो=जत कर सकती है? -  

अिभिनधा�Vरत,  नह1ं - यह दिश�त �कया जाना आवँयक है �क िमNया कथन को �याियक 

काय�वाह1 म, उपयोग करने का प^कार  का आशय है। (छजूछजूछजूछजू     रामरामरामराम     �व�व�व�व .  .  . . राधेराधेराधेराधे     ँयामँयामँयामँयाम     औरऔरऔरऔर     अ�यअ�यअ�यअ�य ,  ,  , , 

एआईआरएआईआरएआईआरएआईआर    1971 1971 1971 1971 एससीएससीएससीएससी    1367 1367 1367 1367  एवं     अमरसंगअमरसंगअमरसंगअमरसंग     नाथजीनाथजीनाथजीनाथजी    �व�व�व�व .  .  . . हा�द�कहा�द�कहा�द�कहा�द�क    हष�दहष�दहष�दहष�दभाईभाईभाईभाई     पटेलपटेलपटेलपटेल     औरऔरऔरऔर     अ�यअ�यअ�यअ�य ,  ,  , , 

(2017) 1 (2017) 1 (2017) 1 (2017) 1 एससीसीएससीसीएससीसीएससीसी    113, 113, 113, 113, अवलं�बत) 
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 Prof. Chintamani Malviya v. High Court of Madhya Pradesh 

 Judgment dated 27.04.2018 passed by the Supreme Court in Criminal Appeal 

No. 649 of 2018, reported in 2018 CriLJ 3391 

Relevant extracts from the judgment: 

Having given our anxious consideration to the entirety of the matter, in our view, 

the guiding principle is the one as laid down in Chajoo Ram v. Radhey Shyam and 

another, AIR 1971 SC 1367. The law is clear, “prosecution should be ordered when it is 

considered expedient in the interest of justice to punish the delinquent…. and there 

must be prima facie case of deliberate falsehood on the matter of substance and the 

Court should be satisf ied that there is reasonable foundation for the charge”. The 

assessment made by the High Court, as extracted in the paragraph herein above, in 

our considered view, does not satisfy the parameters and requirements as laid down 

by this Court. 

Recently, this Court in Amarsang Nathaji v. Hardik Harshadbhai Patel and others,  

(2017) 1 SCC 113, summed up the legal position as under: 

 “The mere fact that a person has made a contradictory statement in 

a judicial proceeding is not by itself always suff icient to justify a 

prosecution under Sections 199 and 200 of the Penal Code, 1860 

(45 of 1860) (hereinafter referred to as “IPC”); but it must be shown 

that the defendant has intentionally given a false statement at any 

stage of the judicial proceedings or fabricated false evidence for the 

purpose of using the same at any stage of the judicial proceedings. 

Even after the above position has emerged also, stil l the Court has 

to form an opinion that it is expedient in the interests of justice to 

initiate an inquiry into the offences of false evidence and offences 

against public justice and more specif ically referred to in Section 

340(1) CrPC, having regard to the overall factual matrix as well as 

the probable consequences of such a prosecution. (See K.T.M.S. 

Mohd. v. Union of India, AIR 1992 SC 1831).The  court must be 

satisf ied that such an inquiry is required in the interests of justice 

and appropriate in the facts of the case.” 

•  
216. CRIMINAL PROCEDURE CODE, 1973 – Section 197 

 Requirement of sanction – Allegations of abuse and assault against Mining 

Officer on refusal to pay illegal gratification – Confiscation of vehicle by 

Mining Officer after the alleged incident – Cognizance of the offence 

challenged for requirement of Sanction – Held, the official act of the officer 

and offence complained of are inextricably interlinked – Previous sanction is 

essential.  
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    दZडदZडदZडदZड    ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता, 1973 , 1973 , 1973 , 1973 ----    धाराधाराधाराधारा    197197197197    

 पूवा�नुमित क8 आवँयकता - अवैध पVरतोषण अदा करन ेसे इंकार करन ेपर खनन अिधकार1 के �वX9 अपशwदE 

और हमला का अिभकथन - अिभकिथत घटना के पTात ्खनन अिधकार1 <ारा वाहन का अिधहरण - अपराध के 

संKान को मंजूर1 क8 आवँयकता हेतु चुनौती द1 गई - अिभिनधा�Vरत, अिधकार1 का पद1य कृ-य एवं पVरवा�दत 

अपराध परःपर ज�टल Xप से संबं9 है - पूव� मंजूर1 अिनवाय� है। 

 Rajkumar Gupta v. State of Madhya Pradesh 

 Order dated 13.03.2018 passed by the High Court of Madhya Pradesh in M.Cr.C. 

No. 3566 of 2015, reported in 2018 Law Suit (MP) 721 

Relevant extracts from the order: 

The credible test to be applied in assessing if  an accused is eligible for the 

protection of a previous sanction u/s. 197 Cr.P.C, is to see if the act so alleged to 

constitute an offence, was an intrinsic and inseparable part of an overall act done in 

discharge of the off icial duty of an accused. Here, the argument put forward for the 

petitioner that the Court must see whether the accused could have been found prima 

facie guilty of dereliction of duty if  he had not acted in the manner which is alleged to 

have constituted the offence against him, is another credible test to be applied in 

arriving at a f inding whether an accused is eligible for protection of a previous 

sanction u/S. 197 Cr.P.C. In this case, this Court is in agreement with the submission 

put forward by the learned counsel for the petitioner that had the petitioner not 

stopped the truck carrying the il legally quarried minor mineral, it would have resulted 

in a loss to the State exchequer which would have been a dereliction of duty on the part of 

the petitioner. The official act of the petitioner and the offence complained of, is so inextricably 

interlinked making it apparent that the act of the petitioner, alleged to be an offence by the 

respondent no.2, was an act performed in discharge of his official duty. Therefore, as held by the 

Hon’ble Supreme Court in Omprakash and ors. v. State of Jharkhand, (2012) 12 SCC 72, where the facts 

of the case go to reveal ex facie, the requirement of a sanction under Section 197 Cr.P.C, the same 

ought to have been there along with the charge-sheet at the time of taking cognizance of the 

offence. The contention of the respondent no.2 is that the cases relied upon by the 

petitioner where judgments passed by the Supreme Court in the criminal appeals after 

the conclusion of trial is unsustainable. In all  the three cases, the Supreme Court had 

intervened at the initial stages of the case itself and proceedings before the Courts 

below were quashed on account of absence of sanction. 

Judgment  of  the Supreme Cour t  in Sta te  of  Maharashtra  v .  Devhari  Deva Singh 

Pawar  and  ors,  (2008) 2  SCC 540,  re l ied upon by the learned counsel  f or  the 

respondent  no.  2 clear ly goes to show  that  the fac ts  of  that  case disclosed that 

the acts  a l leged against  the respondents in that  case w as def in i te ly not  in the 

discharge of  t hei r  of f i c ia l  dut i es .  The ac ts  a l l eged ag ai ns t  t he accused i n t ha t  

case  w as f a ls i f i cat ion  of  t he of f i c ia l  r ecor d,  dest r uc t i on  of  t he  of f i c i a l  r ecor d  
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and attempt to conceal the off icial record. As regard the judgment of this Court in 

Pradeep Rajoria v. Chandra Pratap Singh Kushwaha and ors., 2007 (2) MPLJ 419, the said 

judgment was passed earlier in point of time to the judgments of the Supreme Court 

referred herein above. Under the circumstances, this Court did not have an opportunity 

to examine the said judgments of the Supreme Court, which very categorically stated 

that if  there is a reasonable nexus between the act alleged to have been an offence 

and the discharge of his off icial duty then, the requirement of sanction under section 

197 Cr.P.C. can be taken into account at the earliest stage itself. The judgment of the 

Supreme Court in Bholuram v.  State of Punjab, Criminal Appeal No. 1366 of 2008, dated 

29.8.2008 which has been referred to by the learned counsel for the respondent no.2, is 

actually a ratio on the ambit and scope of the trial Court’s power under section 319 of  

the Cr.P.C. In paragraph 61 of the judgment, the Supreme Court gives a passing 

reference with regard to the stage at which the requirement of sanction can be taken 

into account by the trial Court. The same is an obiter. However, being an obiter of the 

Supreme Court, the same would be a binding precedent on this Court in the absence 

of a judgement of the Supreme Court laying down the ratio, specif ic to the facts 

circumstances of the case at hand. However, in the light of the judgments of the 

Supreme Court in Rakesh Kumar Mishra v. State of Bihar and others, (2006) 1 SCC 557,  

Omprakash’s case (supra) and Army Headquarters v. CBI, (2012) 6 SCC 228, which 

specif ically lay down the ratio with regard to the requirement of sanction under Section 

197 Cr.P.C, this Court is bound to follow the ratio laid down by the Supreme Court 

specif ically with regard to Section 197 Cr.P.C. in those judgments. 

•  

*217. CRIMINAL PROCEDURE CODE, 1973 – Section 300 

 Double Jeopardy – The scope of the provision of Section 300 of the Cr.P.C is 

wider than the protection afforded by Article 20 (2) of the Constitution of 

India – Section 300 of Cr.P.C also included the case of acquittal and also the 

case in which in earlier trial, the charge for which second trial is proposed,  

might have been framed under sub-section (2) of Section 221 of Cr.P.C. – 

Second trial cannot be allowed merely on the ground that some more 

allegations, which were not made earlier in the first trial, have also been 

made. [State of Tamil Nadu v. Nalini & others, (1999) 5 SCC 253, relied on] 

 दZडदZडदZडदZड     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1973 , 1973 , 1973 , 1973 ----     धाराधाराधाराधारा    300300300300    

    दोहरा संकट - दZड  ू�बया सं�हता क8 धारा 300 का ^ेऽ भारत के सं�वधान के अनुIछेद  20 (2) से 

ूद@ संर^ण से अिधक 3यापक है - धारा 300 द.ू.सं .  दोषमु�R के ूकरणE को समा�हत करती है 

और ऐसे पूव� ूकरणE को भी समा�हत  करती है =जनम, धारा 221 (2) के अधीन ऐसे  आरोप लगाये जा 

सकते  थे जो �<तीय  �वचारण  म, ूःता�वत  �कये गये हj  - �<तीय �वचारण केवल इस आधार पर 

अनुमत नह1ं �कया जा सकता है �क कुछ  और ऐसे  अिभकथन �कये गये हj  जो �क पूव� के ूकरण म, 

नह1ं  
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 �कये गये थे।  (ःटेटःटेटःटेटःटेट     ऑफऑफऑफऑफ    तिमलनाडूतिमलनाडूतिमलनाडूतिमलनाडू     �वX9�वX9�वX9�वX9    नलनीनलनीनलनीनलनी    वववव     अ�यअ�यअ�यअ�य ,  (1999) 5 , (1999) 5 , (1999) 5 , (1999) 5 एससीसीएससीसीएससीसीएससीसी    253,253,253,253, अनुसVरत) 

 Jayant Laxmidas v. The State of Madhya Pradesh  

 Order dated 25.10.2017 passed by the High Court of Madhya Pradesh in 

M.Cr.C. No. 7298 of 2009, reported in ILR (2018) MP 248 

•  

218.  CRIMINAL PROCEDURE CODE, 1973 – Sections 309 and 311 

 Recall of witness – Advocate of the accused left the Court midway while 

cross examining the witness, levelling allegation against the Court – 

Accused insisted on cross-examination by the same Advocate – Opportunity 

to cross-examine closed – Application for recalling the witness for cross-

examination filed after nine months – Held, refusal of Advocate to cross-

examine earlier not proper – Option to appoint another Advocate refused by 

Accused – Prayer to recall the witness rightly rejected. 

 दZडदZडदZडदZड     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1973 , 1973 , 1973 , 1973 ----     धाराएंधाराएंधाराएंधाराएं    309 309 309 309 एवंएवंएवंएवं    311311311311    

    सा^ी का पुनः बुलाया जाना - अिभयुR के अिधवRा सा^ी के ूितपर1^ण  के दौरान बीच म, ह1 

�यायालय पर आ^ेप लगाते हुए �यायालय छोड़कर चले गये - अिभयुR <ारा उR अिधवRा से ह1 

ूितपर1^ण कराये जाने  हेतु जोर �दया गया - ूितपर1^ण का अवसर  समाg �कया गया - सा^ी को 

ूितपर1^ण हेतु पुनः बुलाये जाने  के िलए  नौ माह पTात  ्आवेदन  - अिभिनधा�Vरत,  अिधवRा <ारा पूव� 

म, ूितपर1^ण  से इंकार करना उिचत नह1ं - अ�य अिधवRा को िनयुR �कये जाने के �वक>प से 

अिभयुR <ारा इंकार  �कया गया - सा^ी को पुनः बुलाये  जाने  क8 ूाथ�ना ठ�क ह1 नामंजूर  क8 गई। 

 Kuldeep Singh Tomar v. State of Madhya Pradesh 

 Order dated 08.03.2018 passed by the High Court of Madhya Pradesh 

(Gwalior Bench) in M.Cr.C. No. 5816 of 2018, reported in 2018 Law Suit (MP) 

336  

Relevant extracts from the order: 

For smooth functioning of the legal system, support by Bar is essential  and a Bar 

enjoys the unqualif ied trust and confidence of the people. Thus, the conduct of the 

Lawyer inside the Court should be of high traditions. It is made clear that since, a 

motion for contempt of Court has also been initiated by the Trial Court, and as, the 

same is not the subject matter of this application, therefore, this Court has constrained 

itself, to consider the role of the counsel for the applicant, because any observation 

may have some effect on the other proceedings, therefore, the facts of the case are 

being considered only with a view to f ind out that whether there was any valid reason 

for the counsel for the applicant to leave the Court room in the mid of cross-

examination or not? 
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The applicant, has not clarif ied, either in his application under Section 311 of  

Cr.P.C., nor in this application under Section 482 of Cr.P.C. that what question was 

put by the counsel and what was the answer given by the witness and what was 

dictated by the Trial Court and how the said dictation was contrary to the reply given 

by the witness. Thus, in absence of any factual foundation, it would not be possible for 

this Court to consider that whether the conduct of the counsel for the applicant was 

proper or not, therefore, in absence of any factual foundation, it is held that without 

there being any basis, as the counsel for the applicant had left the Court, therefore, 

refusal to further cross examine the witness, cannot be said to be proper. 

 The next question for determination would be that where the counsel for the 

applicant had left the Court, then whether the Trial Court should have given an option 

to the applicant to appoint another lawyer or should have appointed an amicus curiae or 

was right in closing the right of the applicant to cross examine Ramgopal (P.W.5), 

after giving an opportunity to the applicant to cross examine the witness. 

 The Supreme Court in the case of Mohd. Ajmal Amir Kasab v. State of 

Maharashtra, (2012) 9 SCC 1,  has held as under : 

 “Every accused unrepresented by a lawyer has to be provided a 

lawyer at the commencement of the trial, engaged to represent him 

during the entire course of the trial. Even if  the accused does not 

ask for a lawyer or he remains silent, it is the constitutional duty of 

the Court to provide him with a lawyer before commencing the trial. 

Unless the accused voluntarily makes an informed decision and 

tells the Court, in clear and unambiguous words, that he does not  

want the assistance of any lawyer and would rather defend himself 

personally, the obligation to provide him with a lawyer at the 

commencement of the trial is absolute, and failure to do so would 

vitiate the trial and the resultant conviction and sentence, if  any,  

given to the accused (see Suk Das v. UT of Arunachal Pradesh, 

(1986) 2 SCC 401).” 

Thus, where the accused is given an option, but if  the same is not availed by him, 

then it cannot be said that in every circumstance, it is the duty of the Court to appoint  

amicus curiae. In the present case, after the counsel for the applicant had left the Court 

room, an option was given to the applicant to cross examine the witness, but that was 

refused by him and it was replied by him, that the cross examination shall be done by 

the same lawyer. Once, the applicant had expressed specif ically that he wants to be 

represented by the counsel of his choice, then under this circumstance; the Trial Court 

could not have appointed any other lawyer as amicus curiae. In view of the specif ic 

reply given by the applicant i.e., the Trial Court was left with no other option, but to 

close the right of the applicant to cross examine Ramgopal (P.W.5). 
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Thus, the prayer for recall of a witness cannot be allowed merely on the saying of 

the accused. There must be strong reasons and the same are to be exercised with 

great caution and circumspection. Magnanimity cannot be shown in favour of the 

accused, by applying the principle of “Interest of Justice”. The reason for seeking 

recall of a witness must be bonafide and the accused himself should not be responsible 

for creating a situation where the Court is left with no other option but to close his 

right to cross examine the witness. If  the facts and circumstances of the present case 

are considered, then this Court is of the considered opinion that the applicant has 

failed to make out a case, pointing out that the cross examination of the witness was 

left in the mid way for the reasons beyond his control  or beyond the control of his 

lawyer. In fact, this Court is of the view that it is the applicant, who himself is 

responsible for closer of his right to cross examine Ramgopal (P.W.5) and thus, the 

application f iled by him under Section 311 of Cr.P.C. cannot be allowed. 

•  

*219.CRIMINAL PROCEDURE CODE, 1973 – Section 311 

 INDIAN PENAL CODE, 1860 – Section 376 

 CRIMINAL TRIAL : 

 Recall of witness for re-examination – Application was preferred by accused on ground 

that necessary questions and suggestions could not be asked to prosecutrix and a 

witness – Held, previous defence counsel was not competent or has not effectively 

cross-examined witnesses is no ground for recalling witnesses – Factors like uncalled 

hardship to witnesses and uncalled delay in trial should also be considered while 

considering application (State (NCT of Delhi) v. Shiv Kumar Yadav and anr., (2016) 2 SCC 402, 

followed) 

 दZडदZडदZडदZड     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1973 , 1973 , 1973 , 1973 ----     धाराधाराधाराधारा    311311311311    

    भारतीयभारतीयभारतीयभारतीय     दZडदZडदZडदZड     सं�हतासं�हतासं�हतासं�हता ,  1860 , 1860 , 1860 , 1860 ----     धाराधाराधाराधारा    376376376376    

    आपरािधकआपरािधकआपरािधकआपरािधक    �वचारण�वचारण�वचारण�वचारण ::::     

    पुनः पर1^ण हेतु सा^ी को बुलाया जाना - अिभयुR क8 ओर से इस आधार पर आवेदन लगाया गया 

�क अिभयोMऽी एवं एक अ�य सा^ी से आवँयक ूO एवं सुझाव नह1ं पूछे जा सके थे - अिभिनधा�Vरत,  

बचाव प^  के पूव� अिधवRा स^म नह1ं थे अथवा उ�हEने सा=^यE का ूभावी ूितपर1^ण नह1ं �कया 

है ,  यह सा=^यE को पुनः बुलाने  का आधार नह1ं है - सा=^यE को होने वाली अनावँयक क�ठनाई एवं 

�वचारण म, होने  वाले  अनावँयक �वल`ब जैसे कारकE पर भी �वचार �कया जाना चा�हए। (राlयराlयराlयराlय     

((((राyीयराyीयराyीयराyीय    राजधानीराजधानीराजधानीराजधानी    ^ेऽ^ेऽ^ेऽ^ेऽ     �द>ली�द>ली�द>ली�द>ली) ) ) ) �वX9�वX9�वX9�वX9    िशविशविशविशव     कुमारकुमारकुमारकुमार     यादवयादवयादवयादव    वववव     अ�यअ�यअ�यअ�य ,  (2016) 2 , (2016) 2 , (2016) 2 , (2016) 2 एसएसएसएस ....सीसीसीसी ....सीसीसीसी .  492, . 492, . 492, . 492, 

अनुसVरत) 

 Bachchu Lal Yadav v. State of Madhya Pradesh 

 Judgment dated 03.05.2017 passed by the High Court of Madhya Pradesh in 

M.Cr.C. No. 609 of 2017, reported in 2018 (2) ANJ (MP) 72 

•  
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220. CRIMINAL PROCEDURE CODE, 1973 – Sections 378 and 386 

 APPRECIATION OF EVIDENCE : 

 CRIMINAL PRACTICE : 

(i) Witness – Related witness – Credibility – There is no proposition in law 

that relatives are to be treated as untruthful witnesses – Reasons have 

to be shown that the relatives had reason to shield actual culprit and 

falsely implicate the accused – Where evidence of an eye witness 

inspires confidence, it must be relied upon even though he may be a 

close relative of the victim – The sole eye witness was father of the 

deceased – He clearly described the way in which accused attacked the 

deceased causing fatal head injury – He was found to be a wholly 

trustworthy natural witness of the incident – Factors such as he was 

walking a meter ahead of the deceased, therefore cannot say that 

accused hit the deceased or that he did not suffer any injury – Held, 

meritless. 

(ii) Appreciation of evidence – Duty of Court – Court should not adopt 

hypertechnical approach, but should look at the broader probabilities of 

the case – Entire evidence should not be rejected on the basis of minor 

contradictions – There may be gap of years between the date of incident 

and date of evidence in criminal cases – Certain contradictions may 

appear in testimony of even truthful witnesses due to their capacity to 

remember and reproduce the minor details – Discrepancies and 

contradictions which do not go to the root of the matter should not be 

given credence. 

(iii) Appeal against acquittal – Power of appellate Court – Held, is same as 

that in appeal against conviction – Except that the presumption of 

innocence is in favour of the accused and is strengthened by the order 

of acquittal – Appellate Court may interfere when appreciation of 

evidence is based on erroneous considerations and there is manifest 

illegality in the conclusion arrived by the trial Court. 

दZडदZडदZडदZड     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1973 , 1973 , 1973 , 1973 ----     धाराएंधाराएंधाराएंधाराएं    378 378 378 378 एवंएवंएवंएवं    386386386386    

साआयसाआयसाआयसाआय     काकाकाका    मू>यांकनमू>यांकनमू>यांकनमू>यांकन ::::     

आपरािधकआपरािधकआपरािधकआपरािधक    ूथाूथाूथाूथा ::::     

(i) सा^ी - संबंधी सा^ी - �वzसनीयता - �विध म, ऐसी कोई ूितपादना नह1ं है �क संबंिधयE को 

अस-य सा^ी ह1 माना जाए  - इस बात  के कारण  दशा�ए जाने चा�हए �क संबंिधयE के पास  

वाःत�वक अपराधी को बचाने एवं अिभयुR को िमNया अिलg करने का हेतुक था - जहां 

च^ुदशc सा^ी क8 अिभसाआय �वzसनीय ूकट  होती हो वहां उस पर �वzास  �कया जाना 

चा�हए भले ह1 सा^ी पी�ड़त 3य�R का िनकट संबंधी हो - एकमाऽ च^ुदशc सा^ी मृतक का �पता  
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था - उसने अिभयुR <ारा मृतक  पर ूहार  करने क8 ू�विध और िसर पर ूाणघातक चोट  

काVरत करने का ःप� वण�न �कया था - वह  घटना का पूण�तः �वzसनीय एवं ःवाभा�वक 

सा^ी पाया गया - ऐसे तNय �क च^ुदशc सा^ी मृतक  से एक मीटर आगे चल रहा था अतः  

नह1ं बता सकता है �क अिभयुR ने ह1 मृतक  पर ूहार  �कया था अथवा उसे  घटना म, कोई  चोट  

नह1ं आई थी - अिभिनधा�Vरत,  ूभावह1न। 

(i i) साआय का मू>यांकन  - �यायालय का कत�3य - �यायालय को अित-तकनीक8 {��कोण  नह1ं 

अपनाना चा�हए अ�पतु  मामले  क8 3यापक संभा3यताओं पर �वचार करना चा�हए - लघु 

�वरोधाभासE के आधार पर संपूण� साआय  को ह1 अःवीकार नह1ं कर देना चा�हए - आपरािधक 

मामलE म, घटना क8 ितिथ एवं �यायालय म, साआय होने  के म�य वष� का अंतर हो सकता है - 

अतः स-यिनq सा=^यE क8 अिभसाआय  म, भी कुछ  �वरोधाभास  उनक8 ःमरण श�R एवं सूआम  

�ववरणE को पुनः ूकट  करने क8 ^मता के कारण  आ सकते  हj  - ऐसी �वसंगित एवं 

�वरोधाभास  जो मामले  के गुणदोष  पर ूभाव नह1ं डालती हj ,  उ�ह,  मह-व  नह1ं देना चा�हए। 

(i i i) दोषमु�R के �वX9 अपील  - अपीलीय  �यायालय क8 श�R - अिभिनधा�Vरत,  वह1 है  जो 

दोषिस�9 के �वX9 अपील  म, होती है  - िसवाय  इसके �क िनद?�षता क8 उपधारणा अिभयुR के 

प^ म, होती है और दोषमु�R के आदेश से और अिधक सु{ढ़  हो जाती है - अपीलीय �यायालय 

तब  हःत^ेप  कर सकता है जब साआय  का मू>यांकन अशु9 आधारE पर �कया गया हो और 

�वचारण �यायालय के िनंकष� म,  सुःप�  अवैधता हो।  

  Khurshid Ahmed v. State of Jammu and Kashmir 

  Judgment dated 15.05.2018 passed by the Supreme Court in Criminal 

 Appeal No. 872 of 2015, reported in (2018) 7 SCC 429 

Relevant extracts from the judgment: 

The learned senior counsel submits that in the present case, according to the 

prosecution, Sajad Ahmed, father of the deceased (PW9) was the only person who was 

present at the scene of offence at the time of occurrence. The entire case, therefore,  

depends on the veracity of his evidence. PW9, being father of the deceased, the 

appellant-accused had naturally made the al legation that he is an interested witness 

and therefore his evidence is not reliable. We are not able to appreciate such 

contentions. This Court considered the aspect of truthfulness of an interested witness 

in several cases. In Dalip Singh & ors. v. State of Punjab, (1954) 1 SCR 145, i t is 

observed: 

 “ Or d i n ar i l y ,  a  c l os e  r e l a t i v e  w ou l d  b e  t he  l as t  t o  sc r ee n  t he  

r ea l  c u l p r i t  a n d  f a l se l y  i m p l i ca te  a n  i n noc en t  p e r s on .  I t  i s  

t r ue ,  w hen  f e e l i ng s  r u n  h i g h  an d  t he r e  i s  p e r son a l  ca us e  f o r  

e n m i t y ,  t h a t  h e r e  i s  a  t e n d e n c y  t o  d r a g  i n  a n  i n n o c e n t   
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 person against whom a witness has a grudge along with the guilty,  

but foundation must be laid for such a criticism and the mere fact of  

relationship far from being a foundation is often a sure guarantee of 

truth”. 

In Masalti v. State of U.P., (1964) 8 SCR 133, this Court observed: 

 “There is no doubt that when a criminal Court has to appreciate 

evidence given by witnesses who are partisan or interested, it  has 

to be very careful in weighing such evidence. Whether or not there 

are discrepancies in the evidence; whether or not the evidence 

strikes the Court as genuine; whether or not the story disclosed by 

the evidence is probable, are all matters which must be taken into 

account. But it would, we think, be unreasonable to contend that 

evidence given by witnesses should be discarded only on the 

ground that it  is evidence of partisan or interested witnesses. Often 

enough, where factions prevail in villages and murders are 

committed as a result of enmity between such factions, criminal 

Courts have to deal with evidence of a partisan type. The 

mechanical rejection of such evidence on the sole ground that it is 

partisan would invariably lead to failure of justice”. 

There is no proposition in law that relatives are to be treated as untruthful  

witnesses. On the contrary, reason has to be shown when a plea of partiality is raised 

to show that the witnesses had reason to shield actual culprit and falsely implicate the 

accused [See :  Harbans Kaur & anr. v. State of Haryana, 2005 CrLJ 2199].  

If  the evidence of an eye witness, though a close relative of the victim, inspires 

confidence, it must be relied upon without seeking corroboration with minute material  

particulars. It is no doubt true that the Courts must be cautious while considering the 

evidence of interested witnesses.  

In his evidence, the description of the incident by PW9 clearly portrays the way in 

which the accused attacked the deceased causing fatal head injury as propounded by 

the prosecution. The testimony of the father of deceased (PW9) must be appreciated 

in the background of the entire case. 

 In our opinion, the testimony of PW9 inspires confidence, and the chain of 

events and the circumstantial evidence thereof completely supports his statements 

which in turn strengthens the prosecution case with no manner of doubt. We have no 

hesitation to believe that PW9 is a ‘natural’ witness to the incident. On a careful  

scrutiny, we f ind his evidence to be intrinsical ly reliable and wholly trust worthy. 

x  x  x 
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The argument that the evidence of PW9 cannot be weighed with as he was 

walking one meter ahead of the deceased at the time of incident and he cannot say 

that it was accused who hit the deceased with iron rod, does not sound correct and it  

cannot be given any weight considering the circumstance as a whole. It was also 

contested that the eye witness did not suffer any injury. It is not necessary that to 

prove an offence, every eyewitness who had seen the accused hitting the victim 

should also receive injuries. Such contentions are meritless and do not fall for 

consideration. 

When analyzing the evidence available on record, Court should not adopt 

hypertechnical approach but should look at the broader probabilities of the case. 

Basing on the minor contradictions, the Court should not reject the evidence in its 

entirety. Sometimes, even in the evidence of truthful witness, there may appear certain 

contradictions basing on their capacity to remember and reproduce the minute details.  

Particularly in the criminal cases, from the date of incident ti l l the day they give evidence 

in the Court, there may be gap of years. Hence the Courts have to take all these aspects into 

consideration and weigh the evidence. The discrepancies and contradictions which do not go to the 

root of the matter, credence shall not be given to them. In any event, the paramount consideration of 

the Court must be to do substantial justice. We feel that the trial Court has adopted an hyper 

technical approach which resulted in the acquittal of the accused. 

x  x  x 

The learned counsel strenuously submitted that in an appeal against acquittal, the 

scope of interference by the appellate Court is very narrow and the High Court erred in 

interfering with the well considered judgment of acquittal. I t is appropriate to refer 

Padam Singh v. State of U.P., (2000) 1 SCC 621, in which while explaining the duty of the 

appellate court, this Court has expressed thus: 

 “It is the duty of an appellate Court to look into the evidence 

adduced in the case and arrive at an independent conclusion as to 

whether the said evidence can be relied upon or not and even if it 

can be relied upon, then whether the prosecution can be said to 

have been proved beyond reasonable doubt on the said evidence.  

The credibility of a witness has to be adjudged by the appellate 

Court in drawing inference from proved and admitted facts. It must 

be remembered that the appellate Court, l ike the trial Court, has to 

be satisf ied affirmatively that the prosecution case is substantially 

true and the guilt of the accused has been proved beyond all  

reasonable doubt as the presumption of innocence with which the 

accused starts, continues right through until he is held guilty by the 

f inal Court of Appeal and that presumption is nei ther strengthened 

by an acquittal nor weakened by a conviction in the trial Court.”  
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The power of the appellate Court in an appeal against acquittal is the same as 

that of an appeal against conviction. But, in an appeal against acquittal , the Court has 

to bear in mind that the presumption of innocence is in favour of the accused and it is 

strengthened by the order of acquittal. At the same time, appellate Court will not 

interfere with the order of acquittal mainly because two views are possible, but only 

when the High Court feels that the appreciation of evidence is based on erroneous 

considerations and when there is manifest il legality in the conclusion arrived at by the 

trial Court. In the present case, there was manifest irregularity in the appreciation of  

evidence by the trial Court. The High Court based on sound principles of criminal 

jurisprudence, has interfered with the judgment of acquittal passed by the trial Court 

and convicted the accused as the prosecution was successful in proving the guilt  of  

the accused beyond reasonable doubt. 

•  

*221. CRIMINAL PROCEDURE CODE, 1973 – Sections 397 and 401 

 Criminal revision – Procedure – The word “other person” used in Section 401 

(2) Cr.P.C. includes the complainant/informant – A revision petition should 

not be allowed without impleading the complainant as respondent and 

without affording the complainant an opportunity of being heard. 

 दZडदZडदZडदZड    ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता    1973 1973 1973 1973 ----    धाराएंधाराएंधाराएंधाराएं    397 397 397 397 एवंएवंएवंएवं    401401401401    

 आपरािधक पुनर1^ण - ू�बया - धारा 401 (2) दं.ू.सं म, ूयुR पद ‘‘अ�य 3य�R’’ म, पVरवाद1/सूचनाकता� भी 

स=`मिलत है - पुनर1^ण यािचका �बना पVरवाद1 को ू-यथc के Xप म, संयो=जत �कए एवं �बना उसे सुनवाई का 

अवसर �दए ःवीकार नह1ं क8 जानी चा�हए। 

 Gyan Singh v. State of M.P. and anr.  

 Judgment dated 28.02.2017 passed by the High Court of Madhya Pradesh in 

Criminal Revision No. 1215 of 2015, reported in 2018 (2) ANJ (MP) 173 

•  

*222.  EVIDENCE ACT, 1872 – Sections 3 and 106 

 INDIAN PENAL CODE, 1860 – Section 302 

 Circumstantial evidence – Death of the deceased at the house of in-laws – 

Demand of dowry established – Death due to seven gun shots making the 

defence of suicide totally improbable – Defence of suicide not supported by 

medical evidence – False statement of the accused before police as to 

suicide while lodging FIR of incident – Absence of any explanation during 

statements under Section 313 Cr.P.C. – Sufficient links to complete chain of 

circumstantial evidence – Conviction upheld.  
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    साआयसाआयसाआयसाआय     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1872 , 1872 , 1872 , 1872 ----     धाराएंधाराएंधाराएंधाराएं    3 3 3 3 एवंएवंएवंएवं    106106106106    

    भारतीयभारतीयभारतीयभारतीय     दZडदZडदZडदZड     सं�हतासं�हतासं�हतासं�हता ,  1860 , 1860 , 1860 , 1860 ----     धाराधाराधाराधारा    302302302302    

 पाVर=ःथितक साआय  - मृतक  क8 उसके ससुराल  गृह पर मृ-यु - दहेज क8 माँग �कया जाना ःथा�पत - 

बंदूक क8 सात गोिलयाँ लगने से मृ-यु जो �क आ-मह-या क8 ूितर^ा को पूण�तः अंसभा3य बनाती है - 

आ-मह-या क8 ूितर^ा िच�क-सीय साआय <ारा समिथ�त नह1ं - अिभयुR <ारा घटना के संबंध म, 

ूथम सूचना Vरपोट�  दज� कराते समय पुिलस  के सम^ आ-मह-या के बारे  म, िमNया कथन  - धारा 313 

दं.ू.सं .  के अंतग�त  कथन के दौरान �कसी भी ःप�ीकरण का अभाव  - पाVर=ःथितक साआय  क8 ौृंखला 

को पूण� करने के िलये पया�g  क�ड़याँ - दोषिस�9 यथावत। 

 Chandra Bhawan Singh v. State of Uttar Pradesh  

 Judgment dated 01.05.2018 passed by the Supreme Court in Criminal Appeal 

No. 654 of 2018, reported in AIR 2018 SC 2205 

•  

*223. EVIDENCE ACT, 1872 – Section 32 

 Dying declaration, validity of – Whether dying declaration could be rejected 

merely because the same is not read over to the declarant and the declarant 

admitting the same to have been correctly recorded? Held, No – Law does 

not require that the dying declaration must contain an endorsement that it 

was read over and explained to the declarant, who found it to be true and 

correct. 

 साआयसाआयसाआयसाआय     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1872 , 1872 , 1872 , 1872 ----     धाराधाराधाराधारा    32323232    

    मृ-युकािलक कथन क8 वैधािनकता - Mया मृ-युकािलक कथन माऽ  इस आधार पर नामंजूर �कया जा 

सकता है �क उसे कथनकता� को पढ़कर  नह1ं सुनाया गया था और कथनकता� ने उसे सह1 लेखब9 �कया 

जाना ःवीकार �कया था? अिभिनधा�Vरत,  नह1ं - �विध म, ऐसी कोई  अपे^ा नह1ं है �क मृ-युकािलक 

कथन म, ऐसा पृqांकन  होना चा�हए �क इसे कथनकता� को पढ़कर सुनाया व समझाया गया था और 

=जसने इसे स-य एवं सह1 होना ःवीकार  �कया था।  

 Ganpat Bakaramji Lad v. State of Maharashtra  

 Judgment dated 09.03.2018 passed by the Bombay High Court in Criminal 

Appeal No. 186 of 2013, reported in 2018 (2) Crimes 478 (Bom.) 

•  
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224. EVIDENCE ACT, 1872 – Section 68 

 SUCCESSION ACT, 1925 – Section 63 

 HINDU LAW : 

(i) Joint family property and coparcenary property – distinguished. 

(ii) Mode of proving Will – Law reiterated.  

 साआयसाआयसाआयसाआय     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1872 , 1872 , 1872 , 1872 ----     धाराधाराधाराधारा    68686868    

उ@रािधकारउ@रािधकारउ@रािधकारउ@रािधकार     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1925 , 1925 , 1925 , 1925 ----     धाराधाराधाराधारा    63636363    

�हंदू�हंदू�हंदू�हंदू    �विधः�विधः�विधः�विधः    

(i) संयुR पाVरवाVरक संप�@ तथा सहदाियक स`प�@ - �वभे�दत।  

(i i) वसीयत  को सा�बत  करने क8 र1ित - �विध पुनरो9Vरत। 

 Vishnushankar (since dead) and ors. v. Girdharilal & ors.  

 Judgment dated 04.05.2018 passed by the High Court of Madhya Pradesh 

(Indore Bench) in First Appeal No. 509 of 2002, reported in 2018 (3) MPLJ 201 

Relevant extracts from the judgment: 

Before expressing the view in the backdrop of the facts, it is expedient to reiterate 

the principles of law laid down by the Hon’ble Supreme Court in the case of joint family 

property according to Mithakshara Hindu school is held by the joint Hindu family is 

held in collective ownership by all the coparceners.  

The Hon’ble Supreme Court in the case of SBI v. Ghamandi Ram, AIR 1969 SC 

1330, has observed as under:  

 “According to the Mitakshara School of Hindu Law all the property 

of a Hindu joint family is held in collective ownership by all the 

coparceners in a quasi-corporate capacity. The textual authority of  

the Mitakshara lays down in express terms that the joint family 

property is held in trust for the joint Hindu family members then 

liv ing and thereafter to be born (see Mitakshara, Chapter I, pp.1-

27). The incidents of coparcenership under the Mitakshara Law are: 

f irst, the lineal male descendants of a person up to the third 

generation, acquire on birth ownership in the ancestral properties of 

such person; .... ..  

 Relying upon the aforesaid judgment, the Hon’ble Supreme Court in the case of  

Hardeo Rai v. Sakuntala Devi and others, (2008) 7 SCC 46, has ruled as under:  

 “There exists a distinction between a Mitakashra Coparcenary 

property and Joint Family property. A Mitakashra Coparcenary carries 

a definite concept. It is a body of individuals having been created by 

law unlike a joint family which can be constituted by agreement of the  
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 parties. A Mitakashra Coparcenary is a creature of law. It is, thus, 

necessary to determine the status of the appellant and his brothers. 

  For the purpose of assigning one’s interest in the property, it  

was not necessary that partition by metes and bounds amongst the 

coparceners must take place. When an intention is expressed to 

partition the coparcenary property, the share of each of the 

coparceners becomes clear and ascertainable. Once the share of a 

co-parcener is determined, it ceases to be a coparcenary property. 

The parties in such an event would not possess the property as 

“joint tenants” but as “tenants in common.....”   

Under the Mithakshara School of Hindu Law, the lineal male descendants of a 

person upto the third generation, acquire on birth ownership in the ancestral properties 

of such person. 

Now turning to the facts of the case in hand though the suit house No.44 

(boundaries described in paragraph 3A of the plaint), a coparcenary property was 

originally owned by Shobharam. He had three sons, namely; Bhagirath, Nathulal and 

Punamchand. Punamchand had two sons, namely; Bherulal and Anokhilal. After death 

of Punamchand, admittedly; the property was partitioned between Bherulal and 

Anokhilal by way of family settlement somewhere in the month of May, 1960 followed 

by written partition on 23/05/1972 (exhibit P/12) and mutated in their names as house 

No. 44A and 44 in the municipal record, respectively. Therefore, the suit property lost 

its character after its partition and had become self-acquired property of Bherulal. 

Further, the plaintif f  was not even born at the time of such partition as averred in 

paragraph 5 of the written statement and not denied by the plaintif f . As such, the 

f inding of the trial Court is in ignorance of the law related to the incidents of  

coparcenership under the Mitakshara Law referred above. Moreover, the partition of  

the sui t property had already taken place between Bherulal and Anokhilal, therefore, 

Section 6 of the Act, 1925 as then existed had no application for want of character of 

the property ceased to be coparcenary property.  

The trial Court has also considered part of the suit property; i.e., agricultural land 

(described in paragraph 3B of the plaint) as joint Hindu family property under the 

Mitakshara School of Law though the same was acquired by Bherulal by a registered 

sale deed dated 03/08/1981 (exhibit D/7) from Peeru s/o Gopal, on the premise that 

the family continued to be joint Hindu family and, therefore, the property so acquired 

shall be deemed to be joint Hindu family property. This Court disagree with the trial  

Court as the acquisition of property (paragraph 3B of the plaint) by Bhurelal was after 

20 years of cessation of joint Hindu family property. Therefore, it is incorrect to say 

that the property in paragraph 3B of the plaint (agricultural land) was joint Hindu family 

property.  

x  x  x 
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For a valid ‘Will’ in terms of Section 63 of Succession Act (39 of 1925), it is to be 

attested by two witnesses. Further, to prove factum of execution of ‘will’, in terms of 

Section 68 of the Evidence Act, it  is to be proved at least by one of the attesting 

witnesses. 

•  

*225. FAMILY COURTS ACT, 1984 – Section 9 

 Settlement – Duty of Court, explained – Under Section 9, the Jurisdcition of 

Court is not just to decide a dispute – But Court also has a duty to involve 

itself in the process of conciliation/mediation to assist and persuade the 

parties in arriving at a speedy settlement of disputes – Further, such timely 

intervention of the Court will not only resolve the disputes and settle the 

parties peacefully but also prevent sporadic litigations between the parties. 

 पVरवारपVरवारपVरवारपVरवार    �यायालय�यायालय�यायालय�यायालय     अिधिनमयअिधिनमयअिधिनमयअिधिनमय ,  1984 , 1984 , 1984 , 1984 ----     धाराधाराधाराधारा    9999    

    समझौता - �यायालय के क@�3य समझाए  गए - धारा 9 के तहत ,  �यायालय का ^ेऽािधकार केवल  

�ववाद  का फैसला करना नह1ं है  - ब=>क �यायालय का यह भी क@�3य है  �क वह प^कारE को �ववाद  के 

-वVरत िनराकरण म, सहायता करने व सहमत  करने के िलए सुलह/म�यःथता क8 ू�बया म, शािमल  

हो - आगे,  �यायालय का उिचत समय पर हःत^ेप न केवल  �ववादE को सुलझाएगा तथा प^कारE को 

शांितपूव�क समझौते  तक पहंुचाएगा ब=>क प^कारE के म�य छुटपुट  मुकदमेबाजी को भी रोकेगा।  

 Anu Bhandari v. Pradip Bhandari  

 Judgment dated 05.03.2018 passed by the Supreme Court in Civil Appeal No. 

2494 of 2018, reported in (2018) 6 SCC 389 

•  

*226.FOREST ACT, 1927 – Section 52 

 CRIMINAL PROCEDURE CODE, 1973 – Sections 451 and 457 

 Release of vehicle by Magistrate – Seizure of vehicle in respect of alleged 

offence under Forest Act – Initiation of confiscation proceeding under 

Section 52 of the Act – Once the Magistrate receives information regarding 

initiation of confiscation proceedings under Section 52(4) of the Act, the 

Magistrate ceases to have jurisdiction to release the vehicle as per Section 

52C of the Act. 

    वनवनवनवन     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1927 , 1927 , 1927 , 1927 ----    धाराधाराधाराधारा    52525252    

    दZडदZडदZडदZड     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1973 , 1973 , 1973 , 1973 ----     धाराएंधाराएंधाराएंधाराएं    451 451 451 451 एवंएवंएवंएवं    457457457457    

    म =ज ःशे ट  <ा रा  वा ह न  क8  िन मु� �R  -  व न  अ िध िन य म  के  अधी न  अ िभ क िथ त  अ प रा ध  के  

सं बं ध  म,  वा ह न  क8  ज gी  -  अ िध िन य म  क8  धा रा  5 2  के  अं त ग� त  अ िध ह र ण  क8  

का य� वा ह1  आ रं भ  क र ना  -  जै से  ह1  म =ज ःशे ट  को  अ िध िन य म  क8  धा रा  5 2  ( 4 )  के   
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 अंतग�त अिधहरण काय�वाह1 शुX �कये जाने  क8 सूचना ूाg  होती है ,  अिधिनयम क8 धारा 52ग के 

अनुसार म=जःशेट  क8 वाहन  को िनमु�R करने क8 अिधकाVरता समाg हो जाती है 

 Jakir Khan v. State of Madhya Pradesh 

 Order dated 13.04.2017 passed by the High Court of Madhya Pradesh 

(Gwalior Bench) in Criminal Revision No. 206 of 2012, reported in 2018 (2) 

ANJ (MP) 37 

•  

227. INDIAN PENAL CODE, 1860 – Sections 53, 498A and 306 

(i) Abetment of suicide and cruelty – Proof – Wife committed suicide 

because of husband having illicit relationship with another woman – 

Despite agreement in Panchayat, husband continued his illicit relation – 

Held, Husband’s illicit relation with another woman and its continuance 

would have definitely caused psychological imbalance and mental agony 

to wife inducing her to commit suicide – Conviction under Section 498A 

and 306 IPC upheld. 

(ii) Quantum of Sentence – Deceased wife committed suicide within 4 

months of marriage on account of illicit relationship of husband – Held, 

leniency not required to be shown – Further held, not a fit case for 

reducing the quantum of sentence of two years and five years awarded 

respectively under Sections 498A and 306 IPC. 

भारतीयभारतीयभारतीयभारतीय     दZडदZडदZडदZड     सं�हतासं�हतासं�हतासं�हता ,  1860 , 1860 , 1860 , 1860 ----     धाराएंधाराएंधाराएंधाराएं    53, 49853, 49853, 49853, 498कककक    एवंएवंएवंएवं    306306306306    

(i) आ-मह-या का दुंूेरण व बूरता - ूमाण  - पित  के अ�य म�हला से अवैध संबंध होने के 

कारण  प=h ने आ-मह-या क8 - पंचायत  म, अनुबंध होने  के बावजूद  पित ने अवैध संबंध जार1 

रखे - अिभिनधा�Vरत,  पित के अ�य म�हला से अवैध संबंध होने और उसके  जार1 रखने से प=h  

को िन=Tत Xप से मनोवैKािनक असंतुलन व मानिसक ऽास  होकर उसे आ-मह-या के िलए  

उ-ूेVरत �कया होगा - धारा 498क व 306 भा.द.सं .  के तहत दोषिस�9  सह1 ठहराई गई। 

(i i) दZड  क8 माऽा - मृतक  पhी ने �ववाह  के चार माह  के अंदर ,  पित  के अवैध  संबंध होने के कारण  

आ-मह-या कर ली - अिभिनधा�Vरत,  उदारता �दखाया जाना आवँयक नह1ं है - आगे यह भी 

अिभिनधा�Vरत �क,  धारा 498क व 306 भा .द .सं .  के तहत पाVरत बमशः  दो वष� व पांच  वष� के 

दZड  क8 माऽा घटाने का यह उिचत मामला नह1ं है।  
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 Siddaling v. State, through Kalagi Police Station 

 Judgment dated 09.08.2018 passed by the Supreme Court in Criminal Appeal 

No. 1606 of 2009, reported in AIR 2018 SC 3829 

Relevant extracts from the judgment: 

The facts in a nutshell are as follows. The appellant was having il l icit relationship 

with one woman which fact has been proved by the prosecution by the evidence of  

PW-1, Shankar s/o Harishchandar, father of the deceased; PW-10, Jamakibai, mother 

of the deceased; PW-6, Sevu and PW-22, Hemla both brothers of the deceased. The 

prosecution has additionally adduced the documentary evidence viz. Agreement dated 

22nd June, 2002, executed before the Panchayat thus whereof the appellant has 

admitted to be liv ing with another woman and that was seen by his wife-Kavitha. In the 

said panchayat i t was agreed that the appellant will sever his relation with the said 

woman and agreed to live with his wife in the house of his wife-Kavitha. 

It has been brought in evidence by the evidence of the prosecution witnesses, 

mentioned above, that the appellant continued his relation with another woman which 

definitely caused mental  agony to his wife-Kavitha. 

Mr. Ananthamurthy has submitted that there has to be a mens rea to commit the 

offence punishable under Section 306 I.P.C. and that there ought to be active or direct act leading 

to the deceased to commit suicide, which is lacking in the present case. In support of his contention, 

learned counsel placed reliance upon judgment of this Court in Gurucharan Singh v. State of Punjab, 

(2017) 1 SCC 433.  

As held in Randhir Singh v. State of Punjab, (2004) 13 SCC 129, vide para 12,  

abetment involves a mental process of instigating a person or in any manner aiding 

that person in doing of the thing. Courts should carefully assess the facts of each case 

before deciding whether the cruelty meted out to the victim which induces her to 

commit suicide. 

In the case in hand, the witnesses - PW-1, PW-6, PW- 10 and PW-22 have clearly 

in their statement stated that the appellant continued his relation with another woman. 

The appellant’s il l icit relation with another woman would have definitely created the 

psychological imbalance to the deceased which led her to take the extreme step of 

committing suicide. It cannot be said that the appellant’s act of having il l icit 

relationship with another woman would not have affected to negate the ingredients of  

Sections 306 I.P.C. 

In our considered view, based upon the evidence and also Agreement dated 22nd  

June, 2002, the High Court has rightly maintained the conviction of the appellant under 

Sections 498-A and 306 I.P.C. 

Insofar  as  the submission of  learned counsel f or  the appel lant ,  praying for 

leniency in the quantum of  sentence, we are unable to accept  the same. Keeping 

in v i ew  the  fac t  t hat  w i th i n  four  m onths  of  her  m ar r iag e,  t he deceased- Kav i tha  
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has taken the extreme step of putting an end of her life and also within three months 

of convening the panchayat, the deceased-Kavitha has committed suicide, showing 

any leniency would be a misplaced one. Considering the facts and circumstances of 

the present case, in our view, this is not a f it case for reducing the quantum of 

sentence of the appellant. 

•  

*228. INDIAN PENAL CODE, 1860 – Sections 228A and 376 

 Identity of victim – Rape cases – Held, every attempt should be made not to 

disclose the identity of victim – The victim was named throughout the 

judgment of trial court as well as High Court – High Court directed to cause 

appropriate changes in the record and to issue appropriate directions to the 

trial courts to comply with Section 228A IPC. 

    भारतीयभारतीयभारतीयभारतीय     दZडदZडदZडदZड     सं�हतासं�हतासं�हतासं�हता ,  1860 , 1860 , 1860 , 1860 ----     धाराएंधाराएंधाराएंधाराएं    228228228228कककक    एवंएवंएवंएवं    376376376376    

 पी�ड़त  क8 पहचान - बला-कार  के मामलE म, - अिभिनधा�Vरत,  पी�ड़त  क8 पहचान ूकट  न होने का 

ू-येक ूयास �कया जाना चा�हए - �वचारण  �यायालय एवं उIच �यायालय के िनण�य म, पी�ड़त को 

उसके  नाम से संबोिधत  �कया गया था - उIच �यायालय को िनद\श �दया गया �क अिभलेख म, 

यथोिचत सुधार कर,  एवं �वचारण �यायालयE को भा .द.सं .  क8 धारा 228ए का अनुपालन  करने के 

यथोिचत िनद\श जार1 कर, । 

 Lalit Yadav v. State of Chhastisgarh 

 Judgment dated 05.07.2018 passed by the Supreme Court in SLP (Criminal) 

No. 18436 of 2015, reported in (2018) 7 SCC 499 

•  

229. INDIAN PENAL CODE, 1860 – Section 300, Explanation 4 and  

Section 304, Part II  

 Murder – Culpable homicide not amounting to murder – Distinguished – 

Sudden verbal quarrel because of pending civil disputes – No premeditated 

plan to attack deceased – Deceased not died instantaneously but after 

sometime due to hemorrhage – Only two simple injuries caused even when 

attacked by group of accused by weapons – One such injury later turned 

fatal –  Injury of deceased, though not intentional, sufficient to cause death – 

Held, these circumstances demonstrate that the appellant had no intention to 

cause death though he had knowledge that the weapon used by him to inflict 

injury on the scalp of deceased may cause death – Offence does not fall 

within the scope of Section 300 IPC but falls within Section 304 Part II of IPC. 
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    भारतीयभारतीयभारतीयभारतीय     दZडदZडदZडदZड     सं�हतासं�हतासं�हतासं�हता ,  1860 , 1860 , 1860 , 1860 ----     धाराधाराधाराधारा    300, 300, 300, 300, ःप�ीकरणःप�ीकरणःप�ीकरणःप�ीकरण     4 4 4 4 एवंएवंएवंएवं    धाराधाराधाराधारा    304, 304, 304, 304, भागभागभागभाग     II    

    ह-या - ह-या क8 को�ट म, न आने वाला आपरािधक मानववध  - भेद बताया गया - लं�बत  िस�वल  

�ववादE के कारण अचानक मौ=खक लड़ाई  - मृतक  पर हमला करने क8 पूव� िनयो=जत योजना नह1ं - 

मृतक  क8 तुरंत मृ-यु नह1ं हुई ब=>क कुछ  समय बाद  रR�ाव के कारण  हुई - अिभयुRगण के समूह  

<ारा हिथयारE से हमला करने पर भी केवल  दो सामा�य चोट,  काVरत हु�  - बाद  म, एक चोट  घातक 

सा�बत  हुई  - मृतक को काVरत चोट,  यm�प आशियत नह1ं,  पर मृ-यु काVरत करने हेतु  पया�g - 

अिभिनधा�Vरत,  यह पVर=ःथितयां दिश�त  करती हj  �क अपीलाथc का आशय मृ-यु काVरत करना नह1ं था 

यm�प उसे Kान था �क मृतक  के िसर पर चोट काVरत करने हेतु उपयोग म, लाया गया हिथयार मृ-यु  

काVरत कर सकता है - अपराध  धारा 300 भा.द.सं .  क8 पVरिध म, नह1ं आता ब=>क धारा 304 भाग II 

क8 पVरिध म, आता है।  

 Manoj Kumar v. State of Himachal Pradesh 

 Judgment dated 15.05.2018 passed by the Supreme Court in Criminal Appeal 

No. 797 of 2011, reported in 2018 (3) Crimes 1 (SC) 

Relevant extracts from the judgment: 

Having taken into consideration, the statement of witnesses on questions of fact, 

it would be appropriate to have thorough look at the question of law pertaining to 

Culpable Homicide. Learned counsel for the appellants contended that the defense 

emerging from the evidence is that the deceased party arrived at the place of the 

incident wherein PW-13 started verbally abusing the accused which ensued a sudden 

f ight resulting in the injuries being caused to the deceased and while so the High 

Court failed to appreciate that there was no premeditation on behalf of the appellant-

accused and the entire incident was due to a sudden f ight and the High Court ought to 

have invoked Exception 4 to Section 300 IPC. 

Exception 4 to Section 300 IPC reads as under: Exception 4.-Culpable homicide is 

not murder if it is committed without premeditation in a sudden f ight in the heat of  

passion upon a sudden quarrel and without the offender having taken undue 

advantage or acted in a cruel or unusual manner. 

There is no dispute about the ingredients of Exception 4 to Section 300 IPC, the 

following conditions are to be satisf ied namely: 

(i)  that the incident happened without premeditation; 

(ii)  in a sudden f ight; 

(ii i)  in the heat of passion; 

(iv)  upon a sudden quarrel and 
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(v)  without the offender having taken undue advantage or acted in a cruel or 

unusual manner. 

It may be relevant to note that in the case of Sridhar Bhuyan v. State of Orissa,  

(2004) 11 SCC 395, it was held as under- 

For bringing in operation of Exception 4 to Section 300 Indian Penal Code, it has 

to be established that the act was committed without premeditation, in a sudden f ight 

in the heat of passion upon a sudden quarrel  without the offender having taken undue 

advantage and not having acted in a cruel or unusual manner. 

The fourth exception of Section 300 Indian Penal Code covers acts done in a 

sudden f ight. The said exception deals with a case of prosecution not covered by the 

f irst exception, after which i ts place would have been more appropriate. The 

exception is founded upon the same principle, for in both there is absence of  

premeditation. But, while in the case of Exception 1 there is total deprivation of self-

control, in case of Exception 4, there is only that heat of passion which clouds men’s 

sober reason and urges them to deeds which they would not otherwise do. There is 

provocation in Exception 4 as in Exception 1; but the injury done is not the direct 

consequence of that provocation. In fact Exception 4 deals with cases in which 

notwithstanding that a blow may have been struck, or some provocation given in the 

origin of the dispute or in whatever way the quarrel  may have originated, yet the 

subsequent conduct of both parties puts them in respect of guil t upon equal footing. A 

“sudden f ight” implies mutual provocation and blows on each side. The homicide 

committed is then clearly not traceable to unilateral provocation, nor in such cases 

could the whole blame be placed on one side. For if  it were so, the exception more 

appropriately applicable would be Exception 1. There is no previous deliberation or  

determination to f ight. A f ight suddenly takes place, for which both parties are more or 

less to be blamed. It may be that one of them starts it , but if  the other had not 

aggravated i t by his own conduct it would not have taken the serious turn it did. There 

is then mutual provocation and aggravation, and it is diff icul t to apportion the share of  

blame which attaches to each f ighter. The help of Exception 4 can be invoked if death 

is caused: (a) without premeditation; (b) in a sudden f ight; (c) without the offender’s  

having taken undue advantage or acted in a cruel or unusual manner; and (d) the f ight 

must have been with the person killed. To bring a case within Exception 4 all the 

ingredients mentioned in i t must be found. It is to be noted that the “f ight” occurring in 

Exception 4 to Section 300 Indian Penal Code is not defined in Indian Penal Code. It 

takes two to make a f ight. Heat of passion requires that there must be no time for the 

passions to cool down and in this case, the parties have worked themselves into a 

fury on account of the verbal al tercation in the beginning. A f ight is a combat between 

two and more persons whether with or without weapons. It is not possible to 

enunciate any general  rule as to what shal l be deemed to be a sudden quarrel. I t is a  
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question of fact and whether a quarrel is sudden or not must necessarily depend upon 

the proved facts of each case. For the application of Exception 4, it is not suff icient to 

show that there was a sudden quarrel and there was no premeditation. It must further 

be shown that the offender has not taken undue advantage or acted in a cruel or 

unusual manner. The expression “undue advantage” as used in the provision means 

“unfair advantage”. 

Thus, the totality of circumstances of the case on hand would amply show that 

there was a sudden verbal quarrel and evidently there was no pre-meditated plan to 

attack the deceased. In view of the civil disputes already pending between both the 

families, a minor verbal exchange bloated into a sudden physical attack. 

In Camilo Vaz v. State of Goa, (2000) 9 SCC 1, referring to the ambit of Section 304 

of the Code, this Court in similar set of circumstances held thus: 

 “This section is in two parts. If analysed the section provides for 

two kinds of punishment to two different situations. (1) if  the act by 

which death is caused is done with the intention of causing death or 

causing such bodily injury as is likely to cause death. Here 

important ingredient is the “intention”; (2) i f  the act is done with 

knowledge that it is likely to cause death but without any intention 

to cause death or such bodily injury as is likely to cause death. 

When a person hits another with a danda on vital part of the body 

with such a force that the person hit meets his death, knowledge 

has to be imputed to the accused. In that situation, case will fall in 

part II of Section 304 IPC as in the present case.”  

Again, this Court in Deo Nath Rai v. State of Bihar and others etc, AIR 2017 SC 5428, 

observed- 

 “Looking to the totality of the facts and circumstances of the case 

and the evidence on record, it is clear that it was only the accused -  

Parsuram Rai who had assaulted Mohan Rai with the help of sword, 

whose assault resulted in grievous injury, and the deceased Mohan 

Rai ultimately succumbed to the said injury during the course of 

transit to the hospital. 

 The incident had taken place when the deceased was returning 

from the disputed land and the accused persons were busy in the 

adjacent f ield transplanting paddy seedl ings from where they saw 

Mohan Rai crossing their  land. There was no premeditation of  any 

kind on the part of the accused to commit the murder of  the 

deceased. However, the eye w itnesses have deposed that 

accused - Wakil Rai came and started quarreling with Mohan Rai when  
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 other family members also joined. The quarrel not only suddenly 

erupted but also escalated without any premeditation. As rightly 

concluded by the High Court, the whole incident was spontaneous 

and went out of hand that too within short spell of time. 

 In the facts and circumstances of the case, though the High Court  

was justif ied in altering the conviction of the accused from Section 

302 and 302/149 IPC to Section 304 Part-II IPC, it was not justif ied 

in imposing lesser sentence on the accused…” 

It is important to have a look at the evidence of PW 5-Dr. Arvind Kanwar who has 

conducted Post mortem and according to him there was an incised wound on the right 

parietal region of size 4” and 10” above right ear and another incised wound of 1” in 

size on the right index f inger. He has deposed that “the brain was found congested, 

yet no fracture was seen on the scalp”. Though in the cross examination he has stated 

at one place that the injury No. 2 on the scalp might be ‘grievous’ that caused brain 

hemorrhage. This particular fact is not noted in the postmortem report. Regarding the 

cause of such injury, PW5 stated that it can be caused by striking with sharp edged 

object and the depth of the scalp injury depends upon the force and speed. He 

maintains the stand that it was a ‘scalp injury’ and not ‘skull injury’. Moreover, he did 

not measure the depth of the head injury which was necessary for classif ication of 

injury. 

We may note that the injury to the head resulted in Extra-Dural and Sub-Dural  

Hematoma. We are conscious of the fact that such symptoms of the same may take 

some hours to develop in many cases as has happened in this case at hand. [Modi, A 

Textbook of Medical Jurisprudence and toxicology, 25 th Eds., p.701].We are also 

apprised that in such cases a detailed post-mortem may be necessary and it is 

important to know the existence of prior medical history and condition. In this case a 

generalized statement by the Doctor conducting the post-mortem that he had causally 

enquired about any existing medical condition with the deceased. It may further be 

relevant to note the extract from the Modi, A Textbook of Medical Jurisprudence and 

Toxicology, wherein it is noted that- It must be born in mind that a slight injury on the 

head may cause cerebral hemorrhage in person previously predisposed to it  from age 

or disease. [Id. At 704]. 

The above opinion goes to show that the in jury no.  2 on the scalp resul ted in 

hem orrhage w hich has not  been duly accounted for .  Moreover ,  the force and 

grav i ty of  assaul t  indicates that  the aforesaid assaul t  was carr ied out w i th only 

suf f i cient  knowledge of  l ikely death of  the deceased in a f ree f ight  s i tuation.  Had 

he got  intention to commit  the m urder  of  the deceased by inf l ic t ing  such injury,  

he m ight  have used the w eapon w i th suf f ic ient  f orce and in t hat  case,  def in i te ly  
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it would have caused a deep injury causing fracture of skull. This Court is bound to 

show some deference to this particular aspect while evaluating the facts and 

circumstances of this case at hand. 

In the case on hand, the death is not instantaneous, but the deceased died after 

sometime, due to hemorrhage. When several persons of the accused group wielding 

weapons attacked the deceased, i t is surprising to see only two injuries, that too, two 

simple injuries alone are inflicted; of course, one such simple injury turns out to be 

fatal sometime later. This circumstance demonstrates that the appellant had no 

intention to cause death, though he has knowledge that the weapon used by him to 

inflict injury on the scalp of the deceased may cause death. But in the absence of  

intention to cause death or to cause such bodily injury as is likely to cause death, the 

offence does not fall within the scope of Section 300, IPC but it  will fall within Section 

304, Part II  of the IPC. 

•  

*230. INDIAN PENAL CODE, 1860 – Section 306 

 Abetment of suicide – Offence made only when situation is made deliberately 

to drive a person to commit suicide – Government servant committed suicide 

– Allegation that mental torture by withholding salary, threat to stop 

increment and excessive work load on deceased by superior officer – Held, 

assigning of work to junior or withholding his salary by superior officer may 

call for in work exigencies – Absence of suicide note is also a factor to be 

considered – Requirements of Section 306 not satisfied. 

    भारतीयभारतीयभारतीयभारतीय दZडदZडदZडदZड सं�हतासं�हतासं�हतासं�हता, 1860 - धाधाधाधारारारारा 306 

 आ-मह-या का दुंूेरण - अपराध तभी ग�ठत होगा जब जानबूझकर ऐसी पVर=ःथितयां िनिम�त 

क8 गई हE �क कोई 3य�R आ-मह-या कर ले - शासक8य सेवक ने आ-मह-या क8 - वVरq 

अिधकार1 पर मृतक के साथ वेतन रोककर, वेतनवृ�9 रोकने क8 धमक8 देकर एवं काय� का 

अ-यिधक बोझ लादकर मानिसक यंऽणा का आ^ेप - अिभिनधा�Vरत, वVरq अिधकार1 के <ारा 

किनq को काय� स�पना अथवा उसका वेतन रोकना काय� क8 अिनवाय�ता हो सकती है - 

आ-मह-या करने वाले के <ारा कोई नोट न छोड़ने का तNय भी मह-वपूण� है - अतः धारा 

306 क8 अपे^ाय, पूर1 नह1ं होती हj । 

 Vaijnath Kondiba Khandke v. State of Maharashtra  

 Judgment dated 17.05.2018 passed by the Supreme Court in Criminal Appeal 

No. 765 of 2018, reported in AIR 2018 SC 2659 

•  
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231. INDIAN PENAL CODE, 1860 – Section 325 

 Punishment – Imposition of jail sentence and fine both are mandatory once the accused 

is held guilty for the offence punishable under Section 325 IPC – Either the award of 

jail sentence awarded by the Sessions Court be upheld or the jail sentence 

be reduced to any reasonable term – No jurisdiction to fully set aside the jail 

sentence and substitute it by imposing only fine of `̀̀̀ 10000/-. 

 भारतीयभारतीयभारतीयभारतीय     दZडदZडदZडदZड     सं�हतासं�हतासं�हतासं�हता ,  1860 , 1860 , 1860 , 1860 ----     धाराधाराधाराधारा    325325325325    

 दZड  - एक बार अिभयुR को धारा 325 भा.दं.सं के अधीन दZडनीय अपराध  म, दोषी पाने पर ,  कारावास  

का दZड  व जुमा�ना ,  दोनE अिधरो�पत करना आKापक है - सेशन �यायालय <ारा अिधरो�पत कारावास  

के दZड  को या तो पु� करना चा�हए या कारावास  के दZड  को �कसी समुिचत अविध  के िलए घटाना 

चा�हए - कारावास  के दZड  को पूण�तः अपाःत  करने और उसे ` 10000/- के जुमा�ना माऽ  से  

ूितःथा�पत  करने क8 अिधकाVरता नह1ं है। 

 State of Uttar Pradesh v. Tribhuwan and ors.  

 Judgment dated 06.11.17 passed by the Supreme Court in Criminal Appeal 

No. 2437 of 2010, reported in 2018 (1) ANJ (SC) 159 

Relevant extracts from the judgment: 

So far as Section 325 IPC is concerned, its reading would show that once the 

accused is held guilty of commission of offence punishable under Section 325 IPC, 

then imposition of jail sentence and f ine on the accused is mandatory. In other words, 

the award of punishment would include both, i.e. jail sentence and f ine. So far as jail  

sentence is concerned, it  may extend upto 7 years as per Court’s discretion whereas 

so far as f ine amount is concerned, its quantum would also depend upon the Court’s  

discretion. 

x  x  x 

In our considered opinion, the High Court was, therefore, not right in setting aside 

the entire jail sentence of respondent No. 1 while upholding his conviction under 

Section 325 IPC. The High Court, in our view, ought to have either upheld the award of  

jail sentence of four years awarded by the Sessions Court or reduce the jail sentence 

to any reasonable term but it had no jurisdiction to fully set aside the jail sentence and 

substitute it by imposing only f ine of Rs. 10000/-. 

•  

*232. INDIAN PENAL CODE, 1860 – Sections 375 and 376D 

 CRIMINAL PRACTICE : 

(i) A g e  o f  p r o s e cu t r i x  –  D e t erm in at io n  o f  –  Pr o s e cu t r i x  a l l e g ed  t o  

b e  o f  1 6  y e a r s  o f  ag e  a t  t h e  t im e  o f  in c id e n t  –  Or i g i n a l  

m a t r i c u l a t i o n  c e r t i f i c a t e  a n d  s c h o o l  l e a v i n g  c e r t i f i c a t e  w e r e   
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 seized but were left with the victim keeping the photocopies – Original 

documents were not produced and proved during trial – Neither 

prosecutrix nor her mother could state the date of birth of prosecutrix in 

their deposition – Prosecution also failed to produce and prove the 

school admission register and to examine the Headmaster of the school 

– There was no horoscope nor any birth certificate of the prosecutrix – 

Held, there is no clinching oral or documentary evidence to prove the 

age of prosecutrix to be below 18 years. 

(ii) Age of prosecutrix – Determination of – Medical evidence on the basis of 

physical, dental and radiological examination suggest the age of victim 

to be of 15 to 17 years of age at the time of examination – The margin of 

error in age ascertained by radiological examination is two years on 

either side, has been judicially recognized – Held, the medical evidence 

could not have been the determinative factor that the victim was aged 

about sixteen years. 

भारतीयभारतीयभारतीयभारतीय दZडदZडदZडदZड सं�हतासं�हतासं�हतासं�हता, 1860 - धाराएंधाराएंधाराएंधाराएं 375 एवंएवंएवंएवं 376घघघघ 

आपरािधकआपरािधकआपरािधकआपरािधक ूथाूथाूथाूथा: 

(i)  अिभयोMऽी क8 आयु का िनधा�रण - अिभयोMऽी घटना के समय किथत Xप से 16 वष� 

क8 बताई गई - मूल मै�शक ूमाणपऽ एवं ःथानांतरण ूमाणपऽ जg �कए गए थे 

परंतु उनक8 फोटो कॉपी रखकर मूल अिभयोMऽी को ह1 वापस कर �दए गए - �वचारण 

के दौरान मूल दःतावेज ूःतुत कर ूमा=णत नह1ं �कए गए - न तो अिभयोMऽी और 

न ह1 उसक8 मां अपनी अिभसाआय म, अिभयोMऽी क8 ज�म ितिथ बता सक8 थीं - 

अिभयोजन �वmालय ूवेश पंजी को ूःतुत कर ूमा=णत करने एवं ूधाना�यापक को 

पर1=^त कराने म, भी �वफल रहा - अिभयोMऽी का न तो ज�म ूमाणपऽ था और न 

ह1 ज�म प�ऽका - अिभिनधा�Vरत, कोई भी �वzसनीय मौ=खक अथवा दःतावेजी साआय 

नह1ं है जो अिभयोMऽी क8 आयु घटना के समय 18 वष� से कम होना ूमा=णत करे। 

(ii)  अिभयोMऽी क8 आयु का िनधा�रण - भौितक, द�त एवं रे�डयोलॉ=जकल पर1^ण के 

आधार पर िच�क-सीय अिभमत यह था �क पर1^ण के समय अिभयोMऽी क8 आयु 15 

से 17 वष� के म�य थी - रे�डयोलॉ=जकल पर1^ण के <ारा आंकिलत आयु म, गलती क8 

संभावना, अिधक व कम, दो वष� होना �याियक Xप से ःवीकाय� है - अिभिनधा�Vरत, 

िच�क-सीय अिभमत अिभयोMऽी क8 आयु लगभग 16 वष� होने का िनTायक नह1ं हो 

सकता है। 
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Litu Behera alias Jaga v. State of Orissa 

 Judgment dated 06.01.2018 passed by the Orissa High Court in JCRLA No. 71 

of 2015, reported in 2018 Cri.L.J. (NOC) 72 (Ori.) 

•  

*233.  INDIAN PENAL CODE, 1860 – Sections 415 and 420 

 Cheating – Intention to deceive – Dispute as to booking of travel tour – 

Allegations that subsequently extra charges were demanded – Denial to 

return advance money by the accused on cancelling tour – Extra charges 

demanded were negligible – Held, every violation of term of contract is not 

cheating – No indication of intent to cheat from inception – Dispute of 

predominantly civil nature – Charges quashed. 

 भारतीयभारतीयभारतीयभारतीय     दZडदZडदZडदZड     सं�हतासं�हतासं�हतासं�हता ,  1860 , 1860 , 1860 , 1860 ----     धाराएंधाराएंधाराएंधाराएं    415 415 415 415 एवंएवंएवंएवं    420420420420    

 छल - ूवंचना का आशय - शेवल टूर को आर=^त �कये जाने  के संबंध म, �ववाद  - यह अिभकथन �क 

पTात  ्म,  अितVरR ूभार  क8 माँग क8 गई - याऽा रx करने पर अिभयुR <ारा अिमम जमा को लौटाने  

से इंकार �कया गया - माँगे गये अितVरR ूभार  नगZय थे - अिभिनधा�Vरत,  सं�वदा के िनबंधनE का 

ू-येक उ>लंघन छल नह1ं है - ूारंभ  से छल करने के आशय का कोई  संकेत  नह1ं -  �ववाद  मु:य Xप  

से िस�वल ूकृित  का है - आरोप अिभख=Zडत �कये गये।  

 Akhil Mishra v. State of Madhya Pradesh 

 Order dated 11.04.2018 passed by the High Court of Madhya Pradesh 

(Gwalior Bench) in Criminal Revision No. 510 of 2017, reported in 2018 Law 

Suit (MP) 470 

•  

234. INDIAN PENAL CODE, 1860 – Sections 463, 464 and 465 

 Forgery – Essential ingredients enunciated – Charge of forgery – Making of 

false document is mandatory to bring home charge of forgery – It is different 

from causing it to be made – Ingredients of both Sections 463 and 464 must 

be satisfied to prove forgery – Document forged by some imposter – 

Accused merely acted upon such document – Held, offence of forgery not 

made out. 

 भारतीयभारतीयभारतीयभारतीय     दZडदZडदZडदZड     सं�हतासं�हतासं�हतासं�हता ,  1860 , 1860 , 1860 , 1860 ----     धाराएंधाराएंधाराएंधाराएं    463, 464 463, 464 463, 464 463, 464 एवंएवंएवंएवं    465465465465    

    कूटरचना - आवँयक त-व उ>ले=खत �कए गए - कूटरचना का आरोप - िमNया दःतावेज रचना 

कूटरचना का आरोप ूमा=णत  करने के िलए आKापक है - िमNया दःतावेज रचने देने से  िभ�न है - 

कूटरचना सा�बत करने के िलए धारा 463 व 464 दोनE के त-व ूमा=णत  करना आवँयक है  - �कसी 

ूितःथापक <ारा दःतावेज क8 कूटरचना क8 गई - अिभयुR ने माऽ  ऐसे दःतावेज का उपयोग �कया 

था - अिभिनधा�Vरत,  कूटरचना का अपराध ूमा=णत  नह1ं होता है।  
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 Sheila Sebastian v. R. Jawaharaj & anr.  

 Judgment dated 11.05.2018 passed by the Supreme Court in Criminal Appeal 

No. 359 of 2010, reported in 2018 (2) Crimes 449 (SC) 

Relevant extracts from the judgment: 

Keeping in view the strict interpretation of penal statute i.e., referring to rule of  

interpretation wherein natural inferences are preferred, we observe that a charge of  

forgery cannot be imposed on a person who is not the maker of the same. As held in 

plethora of cases, making of a document is different than causing it to be made. As 

Explanation 2 to Section 464 further clarif ies that, for constituting an offence under 

Section 464 it is imperative that a false document is made and the accused person is 

the maker of the same, otherwise the accused person is not liable for the offence of  

forgery. 

The definition of “false document” is a part of the definition of “forgery”. Both must 

be read together. ‘Forgery’ and ‘Fraud’ are essentially matters of evidence which could 

be proved as a fact by direct evidence or by inferences drawn from proved facts. In the 

case in hand, there is no f inding recorded by the trial Court that the respondents have 

made any false document or part of the document/record to execute mortgage deed 

under the guise of that ‘false document’. Hence, neither respondent no.1 nor 

respondent no.2 can be held as makers of the forged documents. It is the imposter 

who can be said to have made the false document by committing forgery. In such an 

event the trial Court as well as appellate court misguided themselves by convicting the 

accused. Therefore, the High Court has rightly acquitted the accused based on the 

settled legal position and we f ind no reason to interfere with the same. 

•  

*235. INDIAN PENAL CODE, 1860 – Section 498-A 

 EVIDENCE ACT, 1872 – Sections 6 and 32 (1) 

 Appreciation of evidence – Cruelty – Evidence regarding what deceased told 

as to harassment by accused has no connection with any circumstances of 

transaction which resulted in her death – Such evidence is not admissible 

u/s 32(1) as well as u/s 6 of the Evidence Act – For an offence u/s 498A, IPC, 

question of death of deceased cannot be an issue for consideration. (Inderpal 

v. State of MP, (2001) 10 SCC 736 and Bhairon Singh v. State of MP, AIR 2009 SC 

2603 followed) 

 भारतीयभारतीयभारतीयभारतीय     दZडदZडदZडदZड     सं�हतासं�हतासं�हतासं�हता ,  1860 , 1860 , 1860 , 1860 ----     धाराधाराधाराधारा    498498498498----कककक    

    साआयसाआयसाआयसाआय     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1872 , 1872 , 1872 , 1872 ----     धाराएंधाराएंधाराएंधाराएं    6 6 6 6 एवंएवंएवंएवं    32 (1)32 (1)32 (1)32 (1)    

    सा आय  का  मू >यां क न  -  बू र ता  -  मृ त क  ने  अ िभ यु R  <ा रा  उ -पी ड़ न  के  बा रे  म,  जो  

क हा  उ स से  सं बं िध त  सा आय  का  उ स  सं 3य व हा र  क8  प Vर =ःथ ित ,  =ज स के  

प Vर णा म ःव X प  उ स क8  मृ -यु  हु ई ,  �क सी  भी  ू का र  का  सं बं ध  न ह1ं  है  -  ऐ सी  

सा आय  न  तो  सा आय   
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 अिधिनयम क8 धारा 32(1) और न ह1 धारा 6 के अंतग�त माu है - धारा 498-क भा.दं.सं .  के अंतग�त 

अपराध  हेतु मृतक क8 मृ-यु का ूO  �वचार का �बंदु नह1ं है। (इ�िपालइ�िपालइ�िपालइ�िपाल     �व�व�व�व .  .  . . मममम .... ूूूू .  .  . . राlयराlयराlयराlय,  (2001) 10 , (2001) 10 , (2001) 10 , (2001) 10 

एससीसीएससीसीएससीसीएससीसी    736736736736 एवं भेरEभेरEभेरEभेरE    िसंहिसंहिसंहिसंह     �व�व�व�व .  .  . . मममम .... ूूूू.  .  . . राlयराlयराlयराlय ,  ,  , , एआईआरएआईआरएआईआरएआईआर    2009 2009 2009 2009 एससीएससीएससीएससी    2603260326032603 अवलं�बत) 

 Rajesh v. State of Madhya Pradesh 

 Judgment dated 31.01.2018 passed by the High Court of Madhya Pradesh in 

Criminal Appeal No. 2262 of 2009, reported in ILR (2018) MP 591 

•  

*236. LAND ACQUISITION ACT, 1894 – Sections 18 and 23 

 Determination of compensation – Computation – Factors to be considered – 

Post acquisition sale statistics cannot be relied upon   – Land situated at 5 

kms from town – Town has agricultural produce market – Major part of land 

is irrigated as per report of Tehsildar – Cogent evidence of 300-325 orange 

trees of 4 to 5 years old on the land – Generally orange trees start yeilding 

fruits from fifth year – Crops are also grown over land – Babul trees,  

underground pipelines and barbed fencing on the land – Held, there was 

sufficient agricultural income from the land – Claimant is entitled to 

compensation for land, orange trees and babul trees, underground pipelines 

and barbed fencing apart from solatium and interest. 

 भूभूभूभू----अज�नअज�नअज�नअज�न     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1894 , 1894 , 1894 , 1894 ----     धाराएंधाराएंधाराएंधाराएं    18 18 18 18 एवंएवंएवंएवं    23232323    

    ूितकर का िनधा�रण - गणना - �वचार म, लेने योbय कारक - अज�न के पTात  ् के �वबय संबंधी 

आंकड़E पर �वzास  नह1ं �कया जा सकता है - अ=ज�त  भूिम कःबे से पांच  �कलोमीटर दूर है - कःबा 

कृ�ष उ-पादE का बाजार  है - तहसीलदार  के ूितवेदन अनुसार भूिम का अिधकांश  भाग िसंिचत था - 

भूिम पर 4 से 5 वष� पुराने 300-325 संतरे के पौधे  होने  क8 �वzसनीय साआय  - सामा�यतया संतरे के 

पौधे  पांचव,  वष� से फल  देने लगते हj  - भूिम पर फसल भी लगाई जाती हj  - उस  पर बबूल  के पेड़ ,  

भूिमगत पाइप लाइन एवं कंट1ली बाड़  - अिभिनधा�Vरत,  भूिम पया�g कृ�ष आय देने वाली थी - 

दावाकता� अ=ज�त भूिम,  संतरे के पौधE ,  बबूल  के पेड़E ,  भूिमगत पाइप लाइन एवं कंट1ली बाड़  के िलए 

ूितकर के साथ-साथ तोषण  एवं wयाज ूाg  करने का भी अिधकार1 है। 

 Bilquis v. State of Maharashtra 

 Judgment dated 11.05.2018 passed by the Supreme Court in Civil Appeal No. 

5008 of 2018, reported in (2018) 7 SCC 530 

•  
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237. LAND ACQUISITION ACT, 1894 – Sections 18 and 23 

(i) Determination of compensation – Principles of computation – 

Determining compensation without considering the evidence on record – 

Held, is not proper – Each case must be examined on its own facts – 

Transaction or acquisition over five years before the present acquisition 

is unreliable standard – Recent sale deeds of lands in close proximity of 

the acquired land are most important piece of evidence – Must be 

considered while determining fair market value of the land. 

(ii) Fair market value – Onus to prove – Is upon the claimants – This onus 

may be discharged by proving sale instances or other evidences – After  

initial discharge of this burden, onus shifts on the State to justify the 

award. 

भूभूभूभू----अज�नअज�नअज�नअज�न     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1894 , 1894 , 1894 , 1894 ----     धाराएंधाराएंधाराएंधाराएं    18 18 18 18 एवंएवंएवंएवं    23232323    

(i) ूितकर का िनधा�रण - गणना के िस9ांत  - अिभलेख पर उपलwध साआय को �वचार म, िलए  

�बना ूितकर िनधा�Vरत करना - अिभिनधा�Vरत,  उिचत नह1ं है - ू-येक मामला अपने तNयE 

पर पर1=^त �कया जाना चा�हए - वत�मान  भू-अज�न से पांच  वष� से अिधक पुराना भू-अज�न  

अथवा सं3यवहार �वzसनीय मानक नह1ं है - अ=ज�त भूिम के िनकटःथ भूिम के हाल  के 

�वबय पऽ अितमह-वपूण� साआय  हj  - भूिम का उिचत बाजार मू>य िनधा�Vरत करने के िलए 

इ�ह,  �वचार म, लेना चा�हए। 

(i i) उिचत बाजार मू>य - ूमाण-भार - दावाकता� पर होता है - यह भार �वबय पऽE अथवा अ�य  

साआय <ारा उ�मोिचत  �कया जा सकता है - इस भार के ूारंिभक उ�मोचन पर ,  ूमाण-भार 

राlय पर चला जाता है �क अिधिनण�य को उिचत ठहराए। 

 Loveleen Kumar and ors. v. State of Haryana and ors. 

 Judgment dated 16.05.2018 passed by the Supreme Court in Civil Appeal No. 

5261 of 2018, reported in (2018) 7 SCC 492 

Relevant extracts from the judgment: 

Having gone through the material on record and after considering the arguments of 

the advocates, we are of the opinion that the Reference Court, as well as the High Court, 

have not considered the sale deeds produced on behalf of the State for determination of 

compensation. A chart of the sale deeds on record filed before us by the learned 

advocates appearing on behalf of the State reveals prima facie the value of certain lands 

involved in those sale deeds. The site plan of the village Hansi depicts such sold patches 

as being in the middle of the acquired land. The lands in all the sale deeds shown 

alongside the plan are in close proximity and adjoining to the land acquired under 

the Section 4 notif ication of  the present case. There is no reason as to why the High  
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Court, while coming to its conclusion, has not referred to the sale statistics. If  the sale 

statistics are to be ignored, the High Court should have furnished reasons for doing 

so. 

The High Court has mainly relied upon Ashrafi v. State of Haryana, (2013) 5 SCC 

527, for coming to its conclusion. In our considered opinion, the method of granting 

compensation on the basis of cumulative increase as done was not permissible in the 

facts of the case, in view of the sale deeds produced. The method of working out 

compensation without considering the evidence on record cannot be said to be 

justif iable. The land in Ashrafi (supra) was acquired in the year 1995 and was very 

small. It was for a commercial purpose. In the matter on hand, the land was acquired 

in the year 2005. Thus, there is a gap of about 10 years between the two acquisitions. 

Relying on such an acquisition of a decade ago may be unsafe. 

This Court in the case of ONGC Ltd. v. Rameshbhai Jivanbhai Patel, (2008) 14 SCC 

745, observed that a transaction or acquisition over f ive years before the present  

acquisition is an unreliable standard. It held as follows: 

 “Normally, recourse is taken to the mode of determining the market 

value by providing appropriate escalation over the proved market 

value of nearby lands in previous years (as evidenced by sale 

transactions or acquisitions), where there is no evidence of any 

contemporaneous sale transactions or acquisitions of comparable 

lands in the neighbourhood. The said method is reasonably safe 

where the relied-on sale transactions/acquisitions precede the 

subject acquisition by only a few years, that is, up to four to f ive 

years. Beyond that i t may be unsafe, even if it relates to a 

neighbouring land. What may be a reliable standard if  the gap is of 

only a few years, may become unsafe and unreliable standard 

where the gap is larger. For example, for determining the market 

value of a land acquired in 1992, adopting the annual increase 

method with reference to a sale or acquisition in 1970 or 1980 may 

have many pitfalls. This is because, over the course of years, the 

“rate” of annual increase may itself undergo drastic change apart 

from the likelihood of occurrence of varying periods of stagnation in 

prices or sudden spurts in prices affecting the very standard of 

increase.” 

I t  is  a set t led pr incip le of  law that  the onus to p rove enti t lement  to receive 

higher  compensat ion is  upon the c laimants .  In Basant  Kumar  v .  Union of  Ind ia ,  

(1996)  11  SCC 542,  th is  Cour t held that the claimants are expected to lead cogent 

and proper  ev idence in suppor t  of  their  cla im.  Onus pr imari l y is  on the claimants , 

w hich they can  d ischarge  w hi le  p l ac i ng  and  p r ov ing  on  r ecor d sal e  ins tances  
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and/or such other evidences as they deem proper, keeping in mind the method of 

computation for awarding of compensation which they rely upon. In this very case, this 

Court stated the principles of awarding compensation and placed the matter beyond 

ambiguity, while also capsulating the factors regulating the discretion of the Court 

while awarding the compensation. This principle was reiterated by this Court even in 

Gafar v. Moradabad Development Authority, (2007) 7 SCC 614, and the Court held as 

under: 

 “As held by this Court in various decisions, the burden is on the 

claimants to establish that the amounts awarded to them by the 

Land Acquisition Officer are inadequate and that they are entitled to 

more. That burden had to be discharged by the claimants and only if  

the initial burden in that behalf was discharged, the burden shifted 

to the State to justify the award.”  

Thus, the onus being primarily upon the claimants, they are expected to lead 

evidence to revert the same, if  they so desire. In other words, it cannot be said that 

there is no onus whatsoever upon the State in such reference proceedings. The Court  

cannot lose sight of the facts and clear posi tion of documents, that obligation to pay 

fair compensation is on the State in its absolute terms. Every case has to be examined 

on its own facts and the Courts are expected to scrutinise the evidence led by the 

parties in such proceedings. 

•  

238. LIMITATION ACT, 1963 – Section 27 and Articles 64 and 65 

 RIGHT TO FAIR COMPENSATION AND TRANSPARENCY IN LAND 

ACQUISITION, REHABILITATION AND RESETTLEMENT ACT, 2013 

(i) Adverse possession – Against State – Cannot be only on account of 

long possession – There should be nec vi, nec clam, nec precario – In 

absence of pleading as to who the true owner is, there cannot be any 

adverse possession. 

(ii) Adverse possession – Plea cannot be taken as an affirmative action – No 

declaration can be sought that adverse possession has matured into 

ownership. (Gurdwara Sahib v. Gram Panchayat Village Sirthala and another,  

(2014) 1 SCC 669, followed) 

(iii) Land belonged to State – No need to acquire its own land – Claimants 

being unauthorised occupants – Held, are not persons interested in the 

event of acquisition of land – Act of 2013 not applicable. 

 पVरसीमापVरसीमापVरसीमापVरसीमा    अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1963 , 1963 , 1963 , 1963 ----     धाराधाराधाराधारा    27 27 27 27 एवंएवंएवंएवं     अनुIछेदअनुIछेदअनुIछेदअनुIछेद     64 64 64 64 वववव    65656565    

भूभूभूभू----अज�नअज�नअज�नअज�न ,  ,  , , पुनवा�सपुनवा�सपुनवा�सपुनवा�स     औरऔरऔरऔर    पुन3य�वःथापनपुन3य�वःथापनपुन3य�वःथापनपुन3य�वःथापन    म,म,म,म,     उिचतउिचतउिचतउिचत     ूितकरूितकरूितकरूितकर     औरऔरऔरऔर    पारदिश�तापारदिश�तापारदिश�तापारदिश�ता    काकाकाका    अिधकारअिधकारअिधकारअिधकार    अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  ,  , , 

2013201320132013    
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(i) �वरोधी आिधप-य - राlय के �व�9 - माऽ द1घ� आिधप-य के आधार पर नह1ं हो सकता है - 

इसके  िलए  आिधप-य न तो बलपूव�क ,  न ह1 अनुमित से और न ह1 िछपाते  हुए िलया जाना 

चा�हए - वाःत�वक ःवामी कौन  है इस तNय के अिभवचन के अभाव  म, कोई  �वरोधी 

आिधप-य नह1ं हो सकता है।  

(i i) �वरोधी आिधप-य - इसका अिभवाक्  सकारा-मक  कार�वाई के Xप म, नह1ं िलया जा सकता है - 

ऐसी घोषणा नह1ं मांगी जा सकती है �क �वरोधी आिधप-य ःवािम-व म, �वकिसत हो चुका है।  

(गु�<ारागु�<ारागु�<ारागु�<ारा    सा�हबसा�हबसा�हबसा�हब    �व�व�व�व .  .  . . माममाममाममाम     पंचायतपंचायतपंचायतपंचायत     गांवगांवगांवगांव     िसरथलािसरथलािसरथलािसरथला    एवंएवंएवंएवं    अ�यअ�यअ�यअ�य ,  (2014) 1 , (2014) 1 , (2014) 1 , (2014) 1 एससीसीएससीसीएससीसीएससीसी    669,669,669,669, 

अनुसVरत) 

(ii) भूिम राlय के ःवािम-व क8 थी - ःवयं  क8 भूिम अिभम�हत करने क8 आवँयकता नह1ं है - 

दावाकता� अनािधकृत  आिधप-यधार1 होने  से  भू-अज�न क8 =ःथित म, �हतब9 3य�R नह1ं हj  - 

2013 का अिधिनयम लागू नह1ं होता है।  

 Munawwar Ali v. Union of India  

 Judgment dated 13.11.2017 passed by the High Court of Madhya Pradesh in 

Writ Petition No. 8830 of 2017, reported in 2018 (3) MPLJ 360 (DB) 

Relevant extracts from the judgment: 

The first ingredient of claiming adverse possession is open, continuous and 

hostile possession to the knowledge of the true owner. The petitioners have not stated 

as to who the true owner is. 

The hostile possession against the State as an owner cannot be simplicitor on 

account of long possession. Such question has been examined in State of Rajasthan v. 

Harphool Singh, (2000) 5 SCC 652, case. In the said case, the plaintif fs claimed adverse 

possession of the property as it was asserted that they have constructed house in the 

year 1955. The Supreme Court examined the question of perfection of title by adverse 

possession and that too in respect of public property. The Court held as under:-  

 “So far as the question of perfection of title by adverse possession 

and that too in respect of public property is concerned, the 

question requires to be considered more seriously and effectively 

for the reason that  i t  ul t imately involves destruction of  r ight/t i t le  

of  the State to immovable property and conferr ing upon a third 

party encroacher t i t le where he had none. The decision in  P.  

Lakshmi Reddy v .  L. Lakshmi Reddy, AIR 1957 SC 314,  adverted to 

the ordinary classical  requirement that i t  should be nec vi,  nec 

c lam, nec precario  that is the possession required must be 

adequate in continuity, in publicity and in extent to show that i t  is  
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 possession adverse to the competitor. It was also observed therein 

that whatever may be the animus or intention of a person wanting to 

acquire title by adverse possession, his adverse possession cannot  

commence until he obtains actual possession with the required 

animus. In the decision reported in Secy. of State for India in Council 

v. Debendra Lal Khan, (1933) LR (LXI) I-A. 78 PC, strongly relied on 

for the respondents, the Court laid down further that it is suff icient 

that the possession be overt and without any attempt at 

concealment so that the person against whom time is running, ought 

if  he exercises due vigilance, to be aware of what is happening and 

if the rights of the Crown have been openly usurped it cannot be 

heard to plead that the fact was not brought to its notice. In 

Annasaheb Bapusaheb Patil & Others v. Balwant alias Balasaheb 

Babusaheb Patil (dead) by LRs etc., (1995) 2 SCC 543, it was observed 

that a claim of adverse possession being a hostile assertion 

involving expressly or impliedly in denial of title of the true owner, 

the burden is always on the person who asserts such a claim to 

prove by clear and unequivocal evidence that his possession was 

hostile to the real owner and in deciding such claim, the Courts 

must have regard to the animus  of the person doing those acts.”  

 In a converse proposition, in a judgment State of Haryana v. Mukesh Kumar and 

others, (2011) 10 SCC 404, the Supreme Court was seized of a matter where the State 

claimed adverse possession. The Court negated i t. The Supreme Court held as under:-  

 “A person pleading adverse possession has no equities in his favour 

since he is trying to defeat the rights of the true owner. It is for him 

to clearly plead and establish all facts necessary to establish 

adverse possession. Though we got this law of adverse possession 

from the British, it is important to note that these days the English 

Courts are taking a very negative view towards the law of adverse 

possession. The English law was amended and changed 

substantially to reflect these changes, particularly in light of the 

view that property is a human right adopted by the European 

Commission. 

 In Hemaji Waghaji Jat v. Bhikhabhai Khengarbhai Harijan, (2009) 16 

SCC 517, this Court ultimately observed as under: 

 “Before par t ing  w i th th is  case,  w e deem  i t  appropr iate to 

observe tha t  t he  l aw  of  adverse p ossess i on  w hich  ous ts  an  
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 owner on the basis of inaction within limitation is irrational, i l logical 

and wholly disproportionate. The law as it exists is extremely harsh 

for the true owner and a windfall for a dishonest person who had 

illegally taken possession of the property of the true owner. The law 

ought not to benefit a person who in a clandestine manner takes 

possession of the property of the owner in contravention of law. 

This in substance would mean that the law gives seal of approval to 

the il legal action or activities of a rank trespasser or who had 

wrongfully taken possession of the property of the true owner. 

 We fail to comprehend why the law should place premium on 

dishonesty by legitimising possession of a rank trespasser and 

compelling the owner to lose his possession only because of his 

inaction in taking back the possession within limitation.”  

x  x  x 

 Adverse possession allows a trespasser – a person guilty of a tort, 

or even a crime, in the eyes of law – to gain legal title to land which 

he has il legally possessed for 12 years. How 12 years of il legality 

can suddenly be converted to legal title is, logically and morally 

speaking, baff ling. This outmoded law essentially asks the judiciary 

to place its stamp of approval upon conduct that the ordinary Indian 

citizen would f ind reprehensible. The doctrine of adverse 

possession has troubled a great many legal minds. We are clearly 

of the opinion that time has come for change.” 

Thus, the cases where the adverse possession is sought against the State and 

where the State has sought adverse possession, have been examined in the above 

mentioned two judgments i.e. Harphool Singh and Mukesh Kumar. In view of the law 

laid down in aforesaid judgments, we f ind that the claim of the petitioners to protect 

their possession is wholly untenable and cannot be sustained in law. 

x  x  x 

Stil l further, no person is entitled to take plea of adverse possession as an 

aff irmative action it has been so held by the Supreme Court in Gurdwara Sahib v. Gram 

Panchayat Village Sirthala and another, (2014) 1 SCC 669.  It  has been further held that a 

Plaintif f  cannot seek a declaration to the effect that such adverse possession has 

matured into ownership. The relevant extract reads as under:-  
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 “There cannot be any quarrel to this extent that the judgments of 

the Courts below are correct and without any blemish. Even if the 

plaintif f  is found to be in adverse possession, it cannot seek a 

declaration to the effect that such adverse possession has matured 

into ownership. Only if  proceedings are f iled against the appellant 

and the appellant is arrayed as defendant that it can use this 

adverse possession as a shield/defence.” 

x  x  x 

The Act of 2013 has no applicability to the present case as the State is the owner 

of the land in question and as an owner, the State will not acquire its own land. The 

petitioners are unauthorised occupants over such land and therefore, they cannot  

claim to be the persons interested in the event of acquisition of the land. Thus, the 

submission of the learned counsel for the petitioners that they cannot be dispossessed 

as they are in possession of the land and the same has not been acquired in terms of 

the Act of 2013, is misconceived and is rejected. 

•  

*239. LIMITATION ACT, 1963 – Articles 64 and 65 

 Adverse Possession – Plea of adverse possession against members of 

family, whether permissible? Held, there can be no adverse possession 

against the members of family for want of any animus amongst them over the 

land belonging to their family. 

 पVरसीमापVरसीमापVरसीमापVरसीमा    अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1963 , 1963 , 1963 , 1963 ----     अनुIछेदअनुIछेदअनुIछेदअनुIछेद     64 64 64 64 एवंएवंएवंएवं    65656565    

    �वरोधी आिधप-य - Mया पVरवार के सदःयE के �वX9 �वरोधी आिधप-य का अिभवाक् अनुKेय है? 

अिभिनधा�Vरत,  पाVरवाVरक सदःयE के �वX9,  उनके म�य �कसी शऽुभाव  के अभाव  म, ,  उनक8 

पाVरवाVरक भूिम पर �वरोधी आिधप-य नह1ं हो सकता है। 

 Nanjegowda alias Gowda (dead) by L.Rs. and others v. Ramegowda 

 Judgment dated 04.12.2017 passed by the Supreme Court in Civil Appeal No. 

7089 of 2010, reported in 2018 (2) MPLJ 658 (SC) 

•  

*240. MOTOR VEHICLES ACT, 1988 – Section 149 (2) (a) (ii)  

 Driving licence – Whether a person holding licence to drive a Light Motor 

Vehicle (LMV) is entitled to drive a Light Commercial/Transport Vehicle 

(LCV)? Held, Yes – There is no requirement to obtain separate endorsement 

to drive light transport vehicle. (Mukund Dewangan v. Oriental Insurance 

Company Ltd. etc., AIR 2017 SC 3668, followed). 
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    मोटरयानमोटरयानमोटरयानमोटरयान    अिधिनयमअिधिनयमअिधिनयमअिधिनयम ,  1988 , 1988 , 1988 , 1988 ----     धाराधाराधाराधारा    149 (2) (149 (2) (149 (2) (149 (2) (aaaa) () () () ( iiiiiiii ))))    

 चालन अनुKिg - Mया ह>का मोटर  यान चलाने  क8 अनुKिg रखने वाला 3य�R ह>का 

3यावसाियक/शांसपोट�  यान चलाने क8 पाऽता रखता है? अिभिनधा�Vरत,  हां - ह>का 

3यावसाियक/शांसपोट�  यान चलाने के िलए �कसी पृथक पृqांकन  क8 आवँयकता नह1ं होती है।  (मुकु�दमुकु�दमुकु�दमुकु�द     

देवांगनदेवांगनदेवांगनदेवांगन     �व�व�व�व .  .  . . ओVरए�टलओVरए�टलओVरए�टलओVरए�टल     इ�ँयोरे�सइ�ँयोरे�सइ�ँयोरे�सइ�ँयोरे�स     क`पनीक`पनीक`पनीक`पनी    िलिलिलिल . ,  . ,  . ,  . ,  एआईआरएआईआरएआईआरएआईआर     2017 2017 2017 2017 एससीएससीएससीएससी    3668,3668,3668,3668,  अनुसVरत) 

 Kalicharan v. Zaved Khan 

 Judgment dated 03.08.2017 passed by the High Court of 

Madhya Pradesh, (Gwalior Bench) in M.A. No. 1275 of 2010, reported in 2018 

ACJ 1869 

•  

*241. NEGOTIABLE INSTRUMENTS ACT, 1881 – Section 142 

 LIMITATION ACT, 1963 – Section 5 

(i) Delay – Condonation – Stage of filing an application u/S 142 Negotiable 

Instrument Act for condonation of delay – Law reiterated (Subodh S. 

Salaskar v. Jayprakash M. Shah & another, (2008) 13 SCC 689, and Keshav 

Chouhan v. Kiran Singh, 2015 (4) MPLJ 230, relied on). 

(ii) Calculation of incorrect period of delay, whether a ground to dismiss an 

application for condonation of delay u/S 142 of the Act – Held, No. 

(iii) Filing of an application under Section 5 Limitation Act in proceeding 

under N.I. Act, maintainability of – Section 5 of Limitation Act is not 

applicable to complaint made under Section 138 of N.I. Act – But an 

application should not be decided on the basis of provision of law 

mentioned in it, but must be decided on the basis of relief sought by it. 

परबा`यपरबा`यपरबा`यपरबा`य     िलखतिलखतिलखतिलखत    अिधिनयमअिधिनयमअिधिनयमअिधिनयम ,  1881 , 1881 , 1881 , 1881 ----     धाराधाराधाराधारा    142142142142    

पVरसीमापVरसीमापVरसीमापVरसीमा    अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1963 , 1963 , 1963 , 1963 ----     धाराधाराधाराधारा    5555    

(i) �वल`ब - ^मा - परबा`य  िलखत अिधिनयम क8 धारा 142 के अधीन �वलंब ^मा हेतु आवेदन 

सं=ःथत करने का ूबम  - �विध पुनरो9Vरत (सुबोधसुबोधसुबोधसुबोध     एसएसएसएस .  .  . . सालःकरसालःकरसालःकरसालःकर    �व�व�व�व .  .  . . जयूकाशजयूकाशजयूकाशजयूकाश     एमएमएमएम .  .  . . ँषाहँषाहँषाहँषाह     

औरऔरऔरऔर     अ�यअ�यअ�यअ�य ,  (2008) 13 , (2008) 13 , (2008) 13 , (2008) 13 एससीसीएससीसीएससीसीएससीसी    689 689 689 689 एवं केशवकेशवकेशवकेशव     चौहानचौहानचौहानचौहान     �व�व�व�व .  .  . . �करन�करन�करन�करन    िसंहिसंहिसंहिसंह ,  2015 (4) , 2015 (4) , 2015 (4) , 2015 (4) एमपीएलजेएमपीएलजेएमपीएलजेएमपीएलजे     

230,230,230,230, अवलं�बत) 

(ii) Mया �वलंब पVरसीमा क8 अशु9 गणना,  अिधिनयम क8 धारा 142 क अधीन �वलंब ^मा हेतु 

आवेदन क8 नामंजूर1 का आधार हो सकता है?- अिभिनधा�Vरत,  नह1ं। 

(i i i) प र बा `य  िल ख त  अ िध िन य म  के  अ धी न  का य� वा ह1  म,  प Vर सी मा  अ िध िन य म  

क8  धा रा  5  के  अं त ग� त  आ वे द न  ू ःतु त  �क ये  जा ने  क8  पो ष णी य ता  -  

प Vर सी मा   
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अिधिनयम क8 धारा 5 परबा`य  िलखत अिधिनयम क8 धारा 138 के अधीन �कये गये पVरवाद  

पर ूयोlय नह1ं है - पर�तु �कसी आवेदन का िनराकरण उसम, उ=>ल=खत �विध के ूावधानE के 

आधार पर न �कया जाकर ,  इसम, ूािथ�त  अनुतोष के आधार पर �कया जाना चा�हए। 

 Vinod Chourasiya and another v. R.S. Bhadoriya  

 Order dated 16.02.2017 passed by the High Court of Madhya Pradesh 

(Gwalior Bench) in M.Cr.C. No. 7437 of 2016, reported in 2018 (2) ANJ (MP) 1 

•  

242. PREVENTION OF CORRUPTION ACT, 1988 – Section 17 

 SPECIAL POLICE ESTABLISHMENT ACT, 1947 (M.P.) – Section 3 

 Whether the State Special Police Establishment has jurisdiction to 

investigate offences by Central Government employees under the Prevention 

of Corruption Act, 1988? Held, Yes – No provision of Madhya Pradesh 

Special Police Establishment Act, 1947 restricts it to deal with the offence of 

bribery and corruption by State Government employees only – Therefore, the 

offence of bribery and corruption against the Central Government employees 

posted in the State of M.P. can be investigated by the regular police force or 

State Special Police Establishment. 

    ॅ�ाचारॅ�ाचारॅ�ाचारॅ�ाचार     िनवारणिनवारणिनवारणिनवारण     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1988 , 1988 , 1988 , 1988 ----     धाराधाराधाराधारा    17171717    

    �वशेष�वशेष�वशेष�वशेष    पुिलसपुिलसपुिलसपुिलस     ःथापनाःथापनाःथापनाःथापना    अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1947 (, 1947 (, 1947 (, 1947 (मममम .... ूूूू.) .) .) .) ----     धाराधाराधाराधारा    3333    

    Mया राlय �वशेष पुिलस ःथापना को ॅ�ाचार  िनवारण अिधिनयम,  1988 के अधीन के�ि1य 

कम�चाVरयE <ारा काVरत अपराधE का अनुसंधान करने क8 अिधकाVरता है? अिभिनधा�Vरत,  हाँ - 

म�यूदेश �वशेष पुिलस ःथापना अिधिनयम,  1947 का कोई  भी ूावधान  इसे माऽ राlय सरकार के 

कम�चाVरयE <ारा �कए गए Vरzत लेने एवं ॅ�ाचार के अपराधE तक सीिमत नह1ं करता है - अतः ,  

म�य ूदेश  मे◌े◌ं पदःथ के�ि1य कम�चाVरयE <ारा Vरzत लेने एवं ॅ�ाचार  के अपराध का अनुसंधान 

ःथानीय पुिलस अथवा राlय �वशेष पुिलस ःथापना <ारा �कया जा सकता है।  

 Arvind Jain v. State of Madhya Pradesh 

 Judgment dated 26.10.2017 passed by the High Court of Madhya Pradesh in 

Criminal Revision No. 544 of 2016, reported in 2018 CriLJ 3059 (MP) (FB) 

Relevant extracts from the judgment: 

In v iew of  the consideration of  Sect ion 3 of  M.P. Spec ial  Pol ice 

Establ ishment  Act ,  1947 read w ith the prov is ions of  Section 17 of  the Prevent ion 

of  Cor ruption Act and also taking  into cons iderat ion the prov is ions of  Section 156 

of the Code of Criminal Procedure, there is no even a slightest indication of any of the  
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provisions of the Act that it  was meant to deal with the offence of bribery and 

corruption by the State Government employees only and to exclusion of the offences 

committed by the Central Government employees. No such exclusion is found in the 

Act either expressly or by implication. The contention that the Delhi Special Police 

Establishment Act, 1946 confers exclusive jurisdiction on the Special Police force 

created under the Act to investigate the offences of bribery and corruption committed 

by the Central Government Employees, is wholly unfounded and misplaced. While 

Central Act does provide for an agency for investigation of such offences committed by 

the Central Government employees, there is however, no provision in the Act to 

exclude jurisdiction of the Police Officer of the various states to investigate the said 

offences when committed by such employees in their state. The scope of Central Act 

of 1946 is rather limited in asmuch as it provides for the investigation of such offences 

when committed by the Central Government employees only. The Special Police Force 

under this Central Act cannot investigate the offence committed by the State 

Government employees. 

The legal position in the matter is made luculent by the Supreme Court in A.C. 

Sharma v. Delhi Administration, AIR 1973 SC 913, wherein almost similar fact situation, 

the Apex Court held : 

 “The setting up of Delhi Special Police Establishment by the Central  

Government under the D.S.P.E. Act does not by itself deprive the 

anti-corruption branch (Delhi Administration) of its jurisdiction to 

investigate the offence of bribery and corruption against Central  

Government employees in Delhi.”  

In the conspectus of above discussion, it is held that in view of Section 3 of M.P. 

Special Police Establishment Act, 1947, the police has jurisdiction to investigate and 

conduct the trial for the offences under the Prevention of Corruption Act, 1988. The 

offence of bribery and corruption against the Central Government employees posted in 

the State of M.P. can be investigated by regular police force or Special Police 

Establishment. 

•  

243. PREVENTION OF FOOD ADULTERATION ACT, 1954 – Sections 7 and 13 

(i) Whether storage of any adulterated food for the purpose of 

manufacturing any article of food for sale is storage of adulterated 

food? Held, Yes – Explanation to Section 7 prohibits storing of 

adulterated food notwithstanding the fact that such adulterated food is 

not offered for sale, but is used in making some food which is offered 

for sale. 

(ii) T e s t  r e po r t  –  V a r i a t io n  b et w e en  r e po r t  o f  Pu b l i c  A n a l y st  a nd  

D i r e ct o r ,  C e n t r a l  F o od  L a bo r at o r y  –  S u c h  v ar i a t i on  h a s  no  

e f f e c t  –  H e l d ,  r ep o r t  o f  D i r e ct o r ,  C F L  s u p er s e d e s  t h at  o f  P ub l i c   
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 Analyst – It annuls and replaces the report of Public Analyst, attains 

finality and becomes irrebutable. 

खाmखाmखाmखाm     अपिमौणअपिमौणअपिमौणअपिमौण     िनवारणिनवारणिनवारणिनवारण     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1954 , 1954 , 1954 , 1954 ----     धाराएंधाराएंधाराएंधाराएं     7 7 7 7 एवंएवंएवंएवं    13131313    

(i) Mया �कसी अपिमिौत खाm पदाथ� का भंडारण  अ�य खाm साममी तैयार करके �वबय  करने के 

उxेँय से �कया जाना अपिमिौत खाm पदाथ� का भंडारण करना कहा जाएगा? अिभिनधा�Vरत,  

हां - धारा 7 का ःप�ीकरण  भी अपिमिौत खाm पदाथ� के भंडारण को िनषेिधत करता है चाहे  

ऐसा खाm पदाथ� �वबय न �कया जा रहा हो अ�पतु  �कसी खाm साममी को तैयार करने के िलए 

रखा गया हो जो �वबय क8 जाएगी।  

(i i) पर1^ण ूितवेदन - लोक  �व�ेषक एवं संचालक,  के�ि1य खाm ूयोगशाला के ूितवेदन  म, 

िभ�नता - ऐसी िभ�नता का कोई  ूभाव नह1ं होगा - अिभिनधा�Vरत,  संचालक  का ूितवेदन  

लोक  �व�ेषक के ूितवेदन  को अित�qत कर देता है - यह लोक  �व�ेषक के ूितवेदन  को 

िनंूभावी कर उसका ःथान ले लेता है और अंितम एवं अखZडनीय होता है।  

 Delhi Administration v. Vidya Gupta 

 Judgment dated 24.04.2018 passed by the Supreme Court in Criminal Appeal 

No. 625 of 2018, reported in 2018 (2) Crimes 436 (SC) 

Relevant extracts from the judgment: 

The explanation to the Section (Section 7) does not support this contention. It  

clearly lays down that if  a person stores any adulterated food for the purpose of  

manufacturing from it any article of food for sale, he shall be deemed to store 

adulterated food. The purpose of this provision is clear, it prohibits the storing of  

adulterated food notwithstanding the fact that such adulterated food is itself not 

offered for sale, but is used in making some food which is offered for sale. It is clearly 

to prevent the adulteration of food and its sale to the public even when it is meant to 

be used for preparing some other food which is offered for sale. Thus, ei ther way, 

whether the adulterated food is stored for sale, or if  such food is stored for making 

some other food which is sold, such storing is an offence. Parliament has rightly 

assumed that no one, who offers food for sale, would store food which is not meant to 

be used in some food meant for sale. 

The learned counsel  f or  the accused re l ied on the judgement  of  this  Cour t in 

Munic ipal  Corpora t ion of  De lhi  v .  Laxm i  Narain Tandon,  (1976)  1  SCC 546.  In that 

case,  this  Cour t upheld the decision of  a fu l l  bench of  the Delhi  High Cour t  which 

held that  the expression “s tore”  in Sect ion 7 means “s tor ing  for  sale”  and 

consequently the s tor ing  of  an adul terated art ic le of  food not meant  for sale 

would not  const i tute an of fence under  Sect ion 16(1)(a).  According to the learned 

counsel ,  therefore,  the High Cour t  was r ight  in maintaining  the acqui t ta l  of  the 

resp onden t  s i nce the Ghee w as found to hav e been s tor ed no t  f or  sal e,  b ut  f or  

a p urpose  other  t han  that  of  sal e i . e.  f or  the  purp ose of  p r epar at i on  of  sw ee ts .   
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Though valid when rendered, the decision relied on can no longer govern the point 

decided. When this Court decided Tandon’s case, (supra) the section did not explicitly 

prohibit the storing of adulterated food which was not meant for sale. This Court, 

therefore, held that storing of adulterated food which was not meant for sale was not  

an offence. Tandon’s case, (supra) was decided on 17.12.1975; the amendment which 

introduced the deeming f iction that a person shall be deemed to store any adulterated 

food, even if he stores such food for manufacturing from it any article for sale was 

introduced by Act 34 of 1976 w.e.f. 01.04.1976. Tandon’s case, (supra) therefore has 

no application to the present case.  

In the present case, the sample of Ghee that was taken was from the Ghee that 

was stored for the purpose of making jalebis. On the accused’s own admission, the 

offence is clearly made out under Section 7 of the Act. 

x  x  x 

The proviso to sub-Section 5 provides that the certif icate from the Director shall  

be f inal and conclusive evidence of the facts stated therein. 

The above scheme, particularly sub-Section 3 which provides that the certif icate 

of the Director shall supersede the report of the PA and the proviso which makes such 

a certif icate f inal and conclusive evidence, puts it beyond any shadow of doubt that 

the report of the PA loses any signif icance in the proceedings as a piece of evidence. 

Therefore, there is no reason for the Court to refer to the contents of the report of  

the PA. Where there is no reason to refer to its contents of the report of the PA, there 

is even less reason to refer to the variation between the report of the PA and the 

Director. The Court is enjoined by law to consider the contents of the certif icate of the 

Director only. 

Moreover, this view is no more res integra in view of the judgment of this Court in 

Calcutta Municipal Corporation v. Pawan Kumar Saraf and another,   

(1999) 2 SCC 400. This Court held as follows:-  

 “Per major i ty (Thomas and Quadri , JJ .)  W hen Section 13(3) says  

that the cert i f icate of  Director, CFL shal l  supersede the report , i t  

means that the report would stand annul led or obl i terated. The 

word “supersede” in law means “obl i terate, set aside, annul,  

replace, make void or inef f icacious or useless, repeal” . Once the 

cert i f icate of  the Director of  the Central  Food Laboratory reaches  

the Court , the report of  the Publ ic Analyst  stands displaced and 

what may remain is only a fossi l  of  i t .  In the above context the  

prov iso to sub-section (5) of  Section 13 can also be looked at  

which deals w ith the ev identiary value of  such cert i f icate. If  a 

fact is declared by a statute as f inal  and conclusive, i ts  impact is  
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 crucial because no party can then give evidence for the purpose of 

disproving that fact. This is the import of Section 4 of the Evidence 

Act. Thus the legal impact of a certif icate of the Director of the 

Central Food Laboratory is threefold. It annuls or replaces the 

report of the Public Analyst, it gains f inality regarding the quality 

and standard of the food article involved in the case and it becomes 

irrefutable so far as the facts stated therein are concerned.”  

The f inding of the High Court that the variation between the two reports was 

0.76% and therefore more than 0.3% as permitted in Ram Singh’s, 2009 (2) crimes (HC) 

402, is completely unsustainable and liable to be set aside. The reliance placed by the 

High Court on the decisions in Kanshi Nath v. State, 2005 (2) FAC 219 and State v.  

Mahender Kumar & ors., 2008 (1) FAC 177,  which hold that if  in the comparison of the 

reports of the PA and the Director vast variations are found, then the samples are not 

representative, is improper. Those decisions do not lay down good law. It is thus clear 

that the accused was not entitled to the acquittal and the acquittal is liable to be set 

aside. We, therefore, set aside the acquittal of the respondent and convict him for the 

offence under Section 2 (ia) (a) (c) & (m) of the Act, punishable under Section 16 (1) 

(a), read with Section 7 of the Act. 

•  

244. PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 – Sections 

8, 10 and 33 

 EVIDENCE ACT, 1872 – Sections 3 and 118 

 APPRECIATION OF EVIDENCE  : 

(i) Evidence of prosecutrix – Child witness of 12 years of age – 

Truthfulness and verasity – Prosecutrix explained the reprobate conduct 

of accused (her father) about rubbing his genitals against her anus – 

This statement remained constant and unwavering during trial – No 

allegation of penetrative assault, hence, absence of injury is irrelevant – 

Nature of the act itself excludes the possibility of other witnesses – 

Prosecutrix had no reason to falsely implicate accused – Non-cordial 

relation between mother of prosecutrix and accused cannot lead to 

presumption of tutoring – Statement of prosecutrix found to be 

trustworthy. 

(ii) Identity of victim – POCSO cases – It is the duty of Special Court to 

ensure that identity of child is not disclosed during the course of 

investigation or trial – Objectives of the provision, explained – Duties of 

different stakeholders also explained. 
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        लjिगकलjिगकलjिगकलjिगक     अपराधEअपराधEअपराधEअपराधE    सेसेसेसे     बालकEबालकEबालकEबालकE    काकाकाका    संर^णसंर^णसंर^णसंर^ण     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  2012 , 2012 , 2012 , 2012 ----     धाराएंधाराएंधाराएंधाराएं    8, 10 8, 10 8, 10 8, 10 एवंएवंएवंएवं     33333333    

    साआयसाआयसाआयसाआय     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1872 , 1872 , 1872 , 1872 ----     धाराएंधाराएंधाराएंधाराएं    3 3 3 3 एवंएवंएवंएवं    118118118118    

    साआयसाआयसाआयसाआय     काकाकाका    मू>यांकनःमू>यांकनःमू>यांकनःमू>यांकनः    

(i) अिभयोMऽी क8 साआय  - 12 वषcय  बाल  सा^ी - स-यता एवं �वzसनीयता - अिभयोMऽी ने 

अिभयुR (अपने  �पता) के िनंदनीय कृ-य �क उसने अपने गुgांग को अिभयोMऽी के गुदा<ार  

पर रगड़ा था,  ःप�तः  बताया - यह अिभकथन  �वचारण के दौरान  =ःथर एवं अटल  रहा - 

ूवेशन  हमले का कोई आ^ेप नह1ं था,  अतः चोट का अभाव  असंगत है - अपराध  क8 ूकृित  

ःवतः अ�य सा=^यE क8 संभावना को समाg कर देती है - अिभयोMऽी के पास  अिभयुR को 

िमNया आिलg करने का कोई  कारण नह1ं था - अिभयोMऽी क8 मां एवं अिभयुR के म�य 

सौहाि�पूण� संबंधE का अभाव  िसखाए गए होने क8 उपधारणा का mोतक नह1ं है - अिभयोMऽी 

�वzसनीय सा^ी पाई  गई। 

(i i) पी�ड़त  क8 पहचान - पॉMसो अिधिनयम के मामले  - यह �वशेष �यायालय का कत�3य है �क 

संपूण� अनुसंधान एवं �वचारण  के दौरान  बालक क8 पहचान ूकट  न हो - इस ूावधान  के 

उxेँयE क8 3या:या क8 गई - �विभ�न �हतधारकE के क@�3यE को ःप� �कया गया। 

 Subash Chandra Rai v. State of Sikkim 

 Judgment dated 31.03.2018 passed by the High Court of Sikkim in Criminal 

Appeal No. 17 of 2017, reported in 2018 CriLJ 3146 (Sikkim) 

Relevant extracts from the judgment: 

 What emanates from the evidence on record is that apart from the victim, P.W.3 

there is no other witness to the sexual assault committed on her. The witness has 

categorically deposed that when she, her mother and the Appellant were liv ing in 

Tumin, East Sikkim, the Appellant used to come to her bed, disrobe her and rub his 

genital on her anus. On his repeating the act several times, she informed her mother,  

P.W.4 of it, who asked the victim to sleep with her in the Kitchen. The Appellant  

however was prone to enter the Kitchen during the night and commit the same offence, 

besides he also showed her videos of naked boys and girls which were stored in his 

mobile. After they shifted to Mangan, North Sikkim, he continued with the offence, but 

her mother remained helpless despite knowledge of the perverse acts as she herself 

used to be physically assaulted by the Appellant. A careful perusal of the cross-

examination which the victim was subjected to would reveal that no questions were put 

to the victim to contradict her evidence pertaining to the act of sexual assault on her.  

Thus, her evidence regarding the sexual act committed on her by the Appellant 

remained uncontroverted. 
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I am not inclined to accept nor appreciate the argument of Learned Counsel for 

the Appellant that the child was susceptible to tutoring from her mother. The evidence 

of P.Ws 1, 5 and 6 reveal that besides the child disclosing the incidents of sexual 

assault to them in the absence of P.W.4, she was resolute in her stand that the 

Appellant had sexually assaulted her and described the reprobate acts perpetrated on 

her by him. Merely because P.W.4 was presumably not in a cordial relationship with 

her husband did not mean that she would have made the victim a bait to bail out of the 

marriage by accusing him of depraved and degenerate acts. Such accusations could 

not have assured her of an escape from her marriage without recourse to legal 

procedure. 

The victim herein has no reason to implicate the Appellant and it is but trite to 

mention that the nature of the act i tself would ensure exclusion of other witnesses. 

x  x  x 

In the instant matter, I have to note that the Learned Trial Court has been largely 

circumspect with regard to the identity of the victim during the trial . However, it would 

be worthwhile to indicate here that Section 33(7) of the POCSO Act enjoins upon the 

Special Court to ensure that the identi ty of the child is not disclosed at any time 

during the course of investigation or trial . The Explanation to the Section elucidates 

that the identi ty of the child includes the identi ty of the child’s family, school,  

relatives, neighbourhood or any other information by which the identity of the child 

may be revealed. There are a few slip-ups in this regard in the Order of the Learned 

Trial Court dated 30.08.2016 and the impugned Judgment. Besides ensuring that the 

Court does not disclose the child’s identi ty, the Learned Special  Court is also vested 

with the responsibili ty of ensuring that this does not occur during the investigation. In 

this context, i t is for the Learned Special Court to devise methods for such steps. One 

would f ind on perusal of the Charge-sheet that the name of the victim, her address 

and detail of school has been revealed therein f lagrantly by the Investigating Agency 

throwing caution and the mandate of the Statute to the winds. The provisions in law 

which seek to protect the identity of the child are for the purpose of sheltering her 

from curiosi ty and prying eyes which could further traumatize her psychologically 

creating insecuri ty and apprehension in the victim’s mind. It is also an effort, inter 

alia , to protect her future, to prevent her from being tracked, identif ied and for 

warding off unwanted attention and to prevent repetition of such offences on her on 

the assumption that she is easy prey. The Investigating Agency for their part should 

ensure that the identity of the victim is protected and not disclosed during 

investigation or in the Charge-Sheet. A separate File may perhaps be maintained in 

utm ost  conf idence,  f or  reference,  i f  so requi red.  Statutes have been enacted  to  

p rotect  chi ldren of  c r imes of  w hich the Juveni le Just ice (Care and Protect ion of  

Chi ldren)  Act ,  2015 ( for  shor t  “Juveni le Just ice Act” )  and POCSO Act  are of  

spec ia l  re levance.  These Acts  im pose an ob l igat ion not  onl y on  the  Cour t  and  
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the Police, but also the Media and Society at large to protect children from the 

exponentially increasing sexual offences against children and to the best of their  

ability to take steps for prevention of such sexual exploitation of children. 

•  

*245. PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 – 

Sections 2(a), 2(f) and 12 

(i) Whether Domestic Violence Act is applicable to divorcee wife, who has 

been divorced prior to enforcement of the Act? Held, Yes. 

(ii) Whether subsistence of marriage is condition precedent for filing an 

application u/S 12 of the Act – Held, No. 

घरेलूघरेलूघरेलूघरेलू     �हंसा�हंसा�हंसा�हंसा    सेसेसेसे     म�हलाओंम�हलाओंम�हलाओंम�हलाओं     काकाकाका    संर^णसंर^णसंर^णसंर^ण    अिधिनयमअिधिनयमअिधिनयमअिधिनयम ,  2005 , 2005 , 2005 , 2005 ----    धाराएंधाराएंधाराएंधाराएं    2(2(2(2(कककक), 2(), 2(), 2(), 2(चचचच ) ) ) ) एवंएवंएवंएवं    12121212    

(i) Mया घरेलू �हंसा अिधिनयम ऐसी �ववाह  �व=Iछ�न पhी पर भी लागू होता है ,  =जसका �ववाह  

�वIछेद  अिधिनयम के लागू  होने के पूव� हो गया है? अिभिनधा�Vरत,  हाँ।  

(i i) Mया �ववाह  का अ=ःत-व म, रहना अिधिनयम क8 धारा 12 के अंतग�त  आवेदन सं=ःथत करने 

क8 पुरोभा3य शत� है? अिभिनधा�Vरत,  नह1ं।  

 Smt. Saban Alias Chand Bai v. Mohd.Talib Ali and anr.  

 Judgment dated 30.10.2013 passed by the High Court of Rajasthan  in 

Criminal Revision Petition No. 362 of 2011, reported in 2014 CLJ 866,  

affirmed by the Supreme Court in Special Leave to Appeal (Crl) No (s) 

655/2014 dated 10.05.2018. 

Relevant extracts from the judgment: 

 The contours of a domestic relationship, which is a sine qua non for definition of  

“aggrieved person” as laid down in Section 2 (f) make it abundantly clear that the 

legislature in its wisdom has given a wide definition to domestic relationship to include 

any relationship between two persons who either live at the present moment or have at 

any point of time in the past lived together in a shared household. The relationship 

between the two persons can be by consanguinity, marriage, a relationship in the 

nature of marriage, adoption or as family members liv ing together as a joint family.  

 I t  i s  per t inent  to note that  the dom estic  relationship  as env isaged by 

Section 2 ( f )  of  the Act  i s  not  conf ined to the relationship  as husband and w ife or 

a relationship  in the nature of  marr iage,  but  i t  includes other  relationship  as wel l  

such as sisters , mother etc.  Thus,  merely because the husband and w ife or  a 

person l iv ing  in a relationship  in the nature of  marr iage or  the two persons l iv ing 

tog ether  i n any other  dom es t ic  r e l at i onship  as env isaged under  Sect ion 2 ( f )  

sub j ec ted  to dom est ic  v i o lence ,  such  a v i c t im  of  dom est i c  v io lence  sha l l  not   
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cease to be the “aggrieved person” so as to disenti tle her from invoking the provisions 

of the Act. As a matter of fact, since there cannot be a legal divorce between the 

persons liv ing in the relationship in the nature of marriage, the question of restricting 

the applicability of the provisions to the parties to the marriage subsisting as on the 

date of coming into force of the Act and not to apply the said provisions to the 

aggrieved person whose marriage stands dissolved by a decree of divorce prior to 

coming into force of the Act will run contrary to the objects sought to be achieved by 

the Act. A fortiorari , if  it was intended by the legislature to provide for the remedy only 

in respect of the act of domestic violence committed prior to the coming into force of  

the Act during the subsisting domestic relationship, the expression “have, at any point 

of time, lived together” was not required to be used in the definition of “domestic 

relationship” as incorporated under Section 2 (f) of the Act.  

 The definition of “respondent” incorporated in the Act as aforesaid makes it 

manifestly clear that a woman victim of domestic violence, an aggrieved person, is 

entitled to lodge proceedings for various reliefs provided for against the person who is 

or has been in a domestic relationship with her. That apart, the proviso to Section 2 

(q) clarif ies that the aggrieved wife or a female liv ing in relationship in the nature of  

marriage may also f ile a complaint against the relatives of the husband or the male 

partner which obviously includes the female members of the husband or male partner’s 

family. But from the definition in no manner can it be inferred that the existence of 

subsisting domestic relationship between the aggrieved person and the respondent is 

condition precedent for invoking the various remedial measures provided under the 

Act. 

x  x  x 

The matter needs to be viewed from yet another angle. Indisputably, so as to 

make a woman enti tled to invoke the jurisdiction of the Court under Section 12 of the 

Act for the reliefs specif ied under Section 18 to 23 she must fall within the defini tion 

of ‘aggrieved person’ in terms of provisions of Section 2(a) of the Act but then, the 

particular act of domestic violence pleaded may not have any direct bearing on or 

nexus with the reliefs which could be granted by the Court under the provisions of the 

Act. Similarly, the absence of subsisting domestic relationship in no manner prevents 

the Court from granting certain reliefs specif ied under the Act. For example, even 

after dissolution of marriage between the parties, a divorcee husband may attempt to 

commit the act of violence such as entering the place of employment of the aggrieved 

person, attempting to communicate in any form with the aggrieved person, cause 

violence to dependents or other relatives or any person etc. and in that case, the 

aggrieved person is not precluded from seeking protection orders from the Magistrate 

as p rov ided for  under  Sect ion 18 of  the Act .  L ikew ise,  i f  the divorcee husband  

at tem pts to d ispossess the divorcee w ife f rom the shared household or  at tempt  

to d ispossess the divorcee w ife f rom  the p roper ty jo int l y  ow ned,  she is  not   
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precluded from invoking the jurisdiction of  the Court seeking restrain order under 

Section 19 of the Act. Besides, even after the dissolution of marriage, if  the husband 

refuses to return to the aggrieved person her `Stridhan’ or any other property or 

valuable security, she is not precluded from invoking the jurisdiction of the Magistrate 

under Sub-section (8) of Section 19 seeking direction to the respondent husband to 

return the same. That apart, Section 20 empowers the Magistrate to pass appropriate 

orders extending monetary relief to the aggrieved person or any child of the aggrieved 

person to meet the expenses incurred or any losses suffered as a result of domestic 

violence. Needless to say that even if the domestic violence was committed prior to 

the coming into force of the Act, the cause of action accrued to the aggrieved person 

to seek the relief under Section 20 of the Act, may persist. Coming to Section 21 which 

deals with custody orders of the child or children to the aggrieved person or the 

person making application on her behalf, obviously presupposes non-existence of the 

domestic relationship between the parties and therefore, if  the interpretation of the 

provisions sought to be given by the respondent is accepted, the very purpose of 

incorporating the provisions regarding the custody of the child or children shall render 

otiose. It is pertinent to note that Section 22 makes the provision for grant of  

compensation and damages to the aggrieved person for injuries including torture and 

emotional distress caused by the act of domestic violence by the respondent. As 

observed hereinabove, any physical or sexual abuse may be the cause of torture and 

emotional distress and that apart, the emotional abuse may give rise to a recurring 

cause of action to the aggrieved person, for the reliefs specif ied and therefore, the 

actual act of domestic violence being committed before or after the coming into force 

of the Act and the subsisting domestic relationship between the parties, are hardly of 

any relevance so far as grant of the relief as specif ied under Section 22 of the Act is 

concerned. 

x  x  x 

 For the aforementioned reasons, we hold that the remedy under Section 12 of 

the Act covers the act of violence committed even prior to coming into force of the Act 

and could be taken into consideration by the Magistrate while passing the orders 

extending the reliefs to the aggrieved person under Sections 18, 19, 20, 21, 22 and 23 

of the Act. That apart, i t is not necessary that the applicant-woman should have a 

marriage or relationship in the nature of marriage existing and subsisting with the 

respondent as on the date of coming into force of the Act or at the time of f i l ing of the 

application under Section 12 of the Act before the Magistrate for one or more reliefs as  

provided for under the Act. In other words, the aggrieved person, who had been in 

domestic relationship with the respondent at any point of time even prior to coming 

into force of the Act and was subjected to domestic violence, is entitled to invoke the 

remedial measures provided for under the Act. 

•  
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*246. SECURITISATION AND RECONSTRUCTION OF FINANCIAL ASSETS AND 

ENFORCEMENT OF SECURITY INTEREST ACT, 2002 – Sections 13, 17 and 34 

 CIVIL PROCEDURE CODE, 1908 – Section 9 and Order 7 Rule 11  

 Rejection of Plaint – Bar on jurisdiction – Suit for permanent injunction 

against bank in relation to mortgaged property claiming to be tenant – 

Proceedings under the Act has already been initiated – New amendment 

inserted in the year 2016 – Aggrieved tenant may seek relief before Tribunal 

under Section 17 (4-A) – Jurisdiction of the Civil Court is barred. 

 ूितभूितकरणूितभूितकरणूितभूितकरणूितभूितकरण     औरऔरऔरऔर    �व@ीय�व@ीय�व@ीय�व@ीय     आ=ःतयEआ=ःतयEआ=ःतयEआ=ःतयE    काकाकाका    पुनग�ठनपुनग�ठनपुनग�ठनपुनग�ठन     एवंएवंएवंएवं    ूितभूितूितभूितूितभूितूितभूित     �हत�हत�हत�हत     ूवत�नूवत�नूवत�नूवत�न     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  2002 , 2002 , 2002 , 2002 ----     

धाराधाराधाराधारा एंएंएंएं     13, 17 13, 17 13, 17 13, 17 एवंएवंएवंएवं    34343434    

    िस�वलिस�वलिस�वलिस�वल     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1908 , 1908 , 1908 , 1908 ----     धाराधाराधाराधारा    9 9 9 9 एवंएवंएवंएवं     आदेशआदेशआदेशआदेश     7 7 7 7 िनयमिनयमिनयमिनयम     11111111    

    वादपऽ  का नामंजूर �कया जाना - ^ेऽािधकार का वज�न - बंधक संप�@ के संबंध म, अिभधार1 होने का 

दावा करते  हुए बjक के �वX9 ःथाई 3यादेश हेतु  वाद  - अिधिनयम के अंतग�त काय�वा�हयाँ पहले  ह1 

आरंभ हो गयी थी - नये संशोधन वष� 2016 म, जोड़े  गये - 3यिथत अिभधार1 धारा 17 (4-क) के अधीन  

अिधकरण के सम^ अनुतोष माँग सकता है - िस�वल �यायालय का ^ेऽािधकार व=ज�त है।  

 Punjab National Bank v. Jainam Dormitary and anr.  

 Judgment dated 19.06.2018 passed by the High Court of Madhya Pradesh 

(Indore Bench) in Civil Revision No. 136 of 2018, reported in 2018 Law Suit 

(MP) 781 

•  

*247.  SECURITISATION AND RECONSTRUCTION OF FINANCIAL ASSETS AND 

ENFORCEMENT OF SECURITY INTEREST ACT, 2002 – Sections 13, 17 and 34 

 CIVIL PROCEDURE CODE, 1908 – Order 7 Rule 11   

 Rejection of Plaint – Bar on jurisdiction – Suit for partition of the property in 

relation to which proceedings under the SARFAESI Act has been initiated – 

Adequate and efficacious remedy is before Tribunal under Sections 17 and 

18 of the SARFAESI Act – Suit is not maintainable. (Jagdish Singh v. Heeralal 

and others, (2014) 1 SCC 479, relied on) 

 ूितभूितकरणूितभूितकरणूितभूितकरणूितभूितकरण     औरऔरऔरऔर    �व@ीय�व@ीय�व@ीय�व@ीय     आ=ःतयEआ=ःतयEआ=ःतयEआ=ःतयE    काकाकाका    पुनग�ठनपुनग�ठनपुनग�ठनपुनग�ठन     एवंएवंएवंएवं    ूितभूितूितभूितूितभूितूितभूित     �हत�हत�हत�हत     ूवत�नूवत�नूवत�नूवत�न     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  2002 , 2002 , 2002 , 2002 ----     

धाराएंधाराएंधाराएंधाराएं    13, 17 13, 17 13, 17 13, 17 एवंएवंएवंएवं    34343434    

    िस�वलिस�वलिस�वलिस�वल     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1908 , 1908 , 1908 , 1908 ----     आदेशआदेशआदेशआदेश     7 7 7 7 िनयमिनयमिनयमिनयम    11111111    

    वा द प ऽ  का  ना मं जू र  �क या  जा ना  -  ^े ऽा िध का र  का  व ज� न  -  उ स  सं प �@  के  

�व भा ज न  के  िल ए  वा द  =ज स के  सं बं ध  म,  स र फे सी  अ िध िन य म  के  अं त ग� त  

का य� वा ह1   
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 शुX हो चुक8 है - यथोिचत एवं ूभावी अनुतोष सरफेसी अिधिनयम क8 धाराओं  17 एवं 18 के अंतग�त  

�यायािधकरण के सम^ है - वाद  पोषणीय  नह1ं है।  (जगद1शजगद1शजगद1शजगद1श     िसंहिसंहिसंहिसंह     �व�व�व�व .  .  . . ह1रालालह1रालालह1रालालह1रालाल     औरऔरऔरऔर     अ�यअ�यअ�यअ�य ,  (2014) 1 , (2014) 1 , (2014) 1 , (2014) 1 

एससीसीएससीसीएससीसीएससीसी    479,479,479,479, अवलं�बत)।  

 Sree Anandhakumar Mills Ltd. v. Indian Overseas Bank and ors.  

 Judgment dated 03.05.2018 passed by the Supreme Court in Civil Appeal No. 

7214 of 2012, reported in 2018 Law Suit (SC) 535 

•  

*248. SERVICE LAW: 

 Whether the services rendered by the Judicial Officers as Fast Track Court 

Judges is liable to be counted for their pensionary and other benefits? Held, 

Yes – The period of service rendered as Fast Track Court Judges directed to 

be counted for the length of service in determination of pension and retiral 

benefits. 

 सेवासेवासेवासेवा    �विधः�विधः�विधः�विधः    

    Mया �याियक अिधकाVरयE <ारा फाःट  शैक  �यायालय के �यायाधीशE के Xप म, क8 गई सेवा उनक8 

प,शन व अ�य लाभE के िलए सेवा क8 अविध  क8 गणना म, ली जाएगी? अिधिनधा�Vरत,  हाँ - प,शन एवं 

अ�य सेवािनवृ�@ लाभE के िनधा�रण हेतु फाःट  शैक  �यायालय के �यायाधीश  के Xप म, क8 गई सेवा को 

सेवा अविध म, जोड़े जाने  के िनद\श जार1 �कए गए। 

 Mahesh Chandra Verma v. State of Jharkhand and ors.  

 Judgment dated 11.05.2018 passed by the Supreme Court in Civil Appeal No. 

4782 of 2018, reported in (2018) 7 SCC 270 

•  

249. SPECIFIC RELIEF ACT, 1963 – Section 20 

 CIVIL PROCEDURE CODE, 1908 – Order 7 Rule 11 (d) 

 Rejection of plaint – Suit for specific performance of contract of sale – 

Application under O. 7 R. 11 (d) CPC alleging that suit is barred by limitation 

– Held, whether time is essence of the contract of sale is question of fact 

and can be addressed by the trial Court after parties lead evidence – Such 

question cannot be dealt with on an application under O. 7 R. 11 (d) CPC. 

    �विन�द���विन�द���विन�द���विन�द��    अनुतोषअनुतोषअनुतोषअनुतोष    अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1963 , 1963 , 1963 , 1963 ----     धाराधाराधाराधारा    20202020    

    िस�वलिस�वलिस�वलिस�वल     ू�बयाू�बयाू�बयाू�बया    सं�हतासं�हतासं�हतासं�हता ,  1908 , 1908 , 1908 , 1908 ----     आदेशआदेशआदेशआदेश     7 7 7 7 िनयमिनयमिनयमिनयम    11 (11 (11 (11 (घघघघ ))))     

    वादपऽ का नामंजूर �कया जाना - �वबय क8 सं�वदा के �विन�द�� अनुपालन का दावा - आदेश 7 िनयम 11 (घ) 

सीपीसी के तहत इस आधार पर आवेदन �क दावा पVरसीमा से बािधत है - अिभिनधा�Vरत, Mया समय �वबय 

क8 सं�वदा का सार है यह तNय का ूO है तथा प^कारE <ारा साआय ूःतुत करने के पTात �वचारण  
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 �यायालय <ारा अिभिन=Tत �कया जा सकता है - यह ूO आदेश  7 िनयम 11 (घ) सीपीसी के तहत 

आवेदन म,  �वचार नह1ं �कया जा सकता।  

 Himmatlal and ors. v. M/s. Rajratan Concept and ors. 

 Judgment dated 03.07.2018 passed by the High Court of Madhya Pradesh 

(Indore Bench) in Civil Revision No. 191 of 2014, reported in AIR 2018 MP 197 

Relevant extracts from the judgment: 

It is settled law that while addressing on an application under Order 7 Rule 11(d) 

CPC the trial Judge is generally required to see only the plaint averments or integral 

part thereof f i led with the plaint or placed on record. 

It is also settled principle of law; whether time is essence of the contract to sell is 

a question of fact and the real test is the intention of the parties. It depends upon facts 

and circumstances of each case. The intention can be ascertained from 

(i) the express words used in the contract; 

(ii) the nature of the property which forms the subject-matter of the contract; 

(ii i) the nature of the contract itself; and 

(iv) the surrounding circumstances. 

The onus to plead and prove that time was the essence of the contract is on the 

person alleging it, thus giving an opportunity to the other side to adduce rebuttal  

evidence that time was not of the essence. When the plaintif f  pleads that time was not 

of the essence and the defendant does not deny it by evidence, the Court is bound to 

accept the plea of the plaintif f . (Swarnam Ramchandran (Smt.) & anr. v. Aravacode 

Chakungal Jayapalan, (2004) 8 SCC 689, referred to). 

 As a matter of fact, time is presumed not to be essence of the contract relating 

to the immoveable property unless contrary intention is well explicit on the touch stone 

of aforementioned relevant considerations. 

The Hon’ble Supreme Court in the case of Govind Prasad Chaturvedi v. 

Hari Dutt Shastri, (1977) 2 SCC 539, has held as under :- 

 “ .. . .  I t is settled law that the f ixation of  the per iod within which the 

contract has to be performed does not make the stipulation as to 

t ime the essence of  the contract. When a contract relates to sale 

of  immovable property i t  wi ll  normally be presumed that the t ime 

is not the essence of  the contract. I t  may also be mentioned that 

the language used in the agreement is not such as to indicate in 

unmistakable terms that the t ime is of  the essence of  the contract. 

The  inten t ion to t reat  t im e as the essence  of  the contract  m ay  
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 be evidenced by circumstances which are suff iciently strong to 

displace the normal presumption that in a contract of sale of land 

stipulation as to time is not the essence of the contract.” 

 For ready reference Article 54 under the Limitation Act is quoted below :- 

54 For specif ic performance Three The date f ixed for the performance, of a contract. 

Years or, if  no such date is f ixed, when the plaintiff  has notice that performance is 

refused.     

In terms of the aforesaid Article, suit for specif ic performance of a contract is  

required to be f iled within three years from the date f ixed for the performance. 

However, in the event no specif ic date for the performance, within a period of three 

years from the date when the plaintif f  notices the refusal. The Hon’ble Supreme Court 

in the case of Ahmmadsahab Abdul Mulla (deceased by L.Rs.) v. Bibijan & ors., AIR 2009 

SC 2193, while interpreting the expression “date” under Article 54 has held that the 

expression “date f ixed for the performance is a crystallized notion and suggestive of 

the specif ied date in the calendar. Para 7 thereof is quoted below :- 

 “The inevitable conclusion is that the expression “date f ixed for the 

performance is a crystallized notion. This is clear from the fact that 

the second part “time from which period begins to run” refers to a 

case where no such date is f ixed. To put it differently, when date is 

f ixed it means that there is a definite date f ixed for doing a 

particular act. Even in the second part the stress is on “when the 

plaintif f  has notice that performance is refused”. Here again, there 

is a definite point of time, when the plaintif f notices the refusal. In 

that sense both the parts refer to definite dates. So, there is no 

question of f inding out an intention from other circumstances. 

Whether the date was f ixed or not the plaintif f  had notice that 

performance is refused and the date thereof are to be established 

with reference to materials and evidence to be brought on record. 

The expression “date” used in Article 54 of the Schedule to the Act  

definitely is suggestive of a specified date in the calendar. We 

answer the reference accordingly. The matter shall now be placed 

before the Division Bench for deciding the issue on merits.” 

This Court refrains from commenting upon the dispute raised by 

petitioners/defendants Nos. 2, 3 and 5 on facts pleaded in the plaint particularly in the 

context of existence of agreement and acceptance of advance payments on 27.6.2002,  

18.8.2004 and 06.12.2010. 
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Aforesaid facts have relevance and direct bearing on the question of limitation 

giving rise to mixed question of law and facts and can be addressed by trial Court after 

parties lead evidence. 

It is pertinent to mention that the agreement in question dated 27.06.2002 has 

never been cancelled and there is no refusal to execute the sale deed. As such there 

is no notice to the plaintif f  for performance of contract as contended by learned 

counsel for the respondent No.1/plaintif f  in its reply before this Court and not 

controverted by petitioners/defendants Nos. 2, 3 and 5. 

This Court reiterates the law that question – Whether time is essence of the 

contract of sale is question of fact and can be addressed by the trial Court after 

parties lead evidence. Such question cannot be dealt with on an application under 

Order 7 Rule 11(d) CPC. 

•  

250. TRANSFER OF PROPERTY ACT, 1882 – Section 53A 

 SPECIFIC RELIEF ACT, 1963 – Sections 2 and 20 

 REGISTRATION ACT, 1908 – Sections 17(1-A) and 49 

 Admissibility of unregistered agreement to sell – May be admitted as 

evidence of contract in suit for specific Performance – It is admissible only 

as evidence of sale under Section 49 of Registration Act and not to have 

effect for purpose of Section 53A of Transfer Property Act. 

    संप�@संप�@संप�@संप�@     अंतरणअंतरणअंतरणअंतरण     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1882 , 1882 , 1882 , 1882 ----     धाराधाराधाराधारा    53535353कककक    

    �विन�द���विन�द���विन�द���विन�द��    अनुतोषअनुतोषअनुतोषअनुतोष    अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1963 , 1963 , 1963 , 1963 ----     धाराएंधाराएंधाराएंधाराएं    2 2 2 2 एवंएवंएवंएवं    20202020    

    र=जःश1करणर=जःश1करणर=जःश1करणर=जःश1करण     अिधिनयमअिधिनयमअिधिनयमअिधिनयम,  1908 , 1908 , 1908 , 1908 ----     धाराएंधाराएंधाराएंधाराएं    17(117(117(117(1----कककक) ) ) ) एवंएवंएवंएवं    49494949    

    अपंजीकृत  �वबय अनुबंध क8 माuता - �विन�द�� अनुपालन  के वाद  म, सं�वदा क8 साआय के Xप म,  

माu हो सकता है - यह र=जःश1करण  अिधिनयम क8 धारा 49 के अधीन साआय के Xप म,  माu है और 

यह स`प�@ अंतरण अिधिनयम क8 धारा 53क के ूयोजन के िलए कोई ूभाव नह1ं रखेगा। 

 Ameer Minhaj v. Dierdre Elizabeth (Wright) Issar and ors.  

 Judgment dated 04.07.2018 passed by the Supreme Court in Civil Appeal No. 

18377 of 2017, reported in (2018) 7 SCC 639 

Relevant extracts from the judgment: 

The core issue to be answered in the present appeal is whether the suit 

agreement dated 9 th July 2003, on the basis of which relief of specific performance has 

been claimed, could be received as evidence as it is not a registered document. 

Section 17(1A) of the 1908 Act came into force with effect from24 th September, 2001 

whereas, the suit agreement was executed subsequently on 9 th  July, 2003. 
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On a plain reading of this provision, it is amply clear that the document containing 

contract to transfer the right, title or interest in an immovable property for 

consideration is required to be registered, if  the party wants to rely on the same for the 

purposes of Section 53A of the 1882 Act to protect its possession over the stated 

property. If  it is not a registered document, the only consequence provided in this 

provision is to declare that such document shall have no effect for the purposes of the 

said Section 53A of the 1882 Act. The issue, in our opinion, is no more res integra. In 

S. Kaladevi v. V.R. Somasundaram and ors., (2010) 5 SCC 401, this Court has restated the 

legal position that when an unregistered sale deed is tendered in evidence, not as 

evidence of a completed sale, but as proof of an oral agreement of sale, the deed can 

be received as evidence making an endorsement that it is received only as evidence of 

an oral agreement of sale under the proviso to Section 49 of the 1908 Act.  

This Court has adverted to the principles delineated in K.B. Saha and Sons Private 

Limited v. Development Consultant Limited, (2008) 8 SCC 564, and has added one more 

principle thereto that a document is required to be registered, but if  unregistered, can 

stil l be admitted as evidence of a contract in a suit for specif ic performance. In view of 

this exposition, the conclusion recorded by the High Court in the impugned judgment 

that the sale agreement dated 9 th July, 2003 is inadmissible in evidence, will have to 

be understood to mean that the document though exhibited, will bear an endorsement 

that it is admissible only as evidence of the agreement to sell under the proviso to 

Section 49 of the 1908 Act and shall not have any effect for the purposes of Section 

53A of the 1882 Act. In that, i t is received as evidence of a contract in a suit for 

specif ic performance and nothing more. The genuineness, validity and binding nature 

of the document or the fact that it is hit by the provisions of the 1882 Act or the 1899 

Act, as the case may be, will have to be adjudicated at the appropriate stage as noted 

by the Trial Court after the parties adduce oral and documentary evidence. 

•  

 

One cannot conceive of a greater judicial sin than the sin of treating the 'oppressor'  

and the 'oppressed' on a par. Or that of rewarding the oppressor and punishing 

the oppressed whilst administering the law designed to protect the oppressed. 

– M.P. Thakkar, J.  in  

Mohd. Salimuddin v. Misri Lal,  

(1986) 2 SCC 378, Para 1. 
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PART - II A 

 

GUIDELINES ON CRIMINAL LIABILITY FOR MEDICAL 

NEGLIGENCE IN INDIA 
In India ‘medical negligence’ gives right to both criminal as well as civil l iabilty. As 

far as criminal liabilty is concerned, Doctors/Medical Professionals can be prosecuted 

for criminal negligence under the provisions of IPC.  

 Judges very often come across cases relating to medical negligence where 

offences under section 336, 337, 338 and 304A IPC are registered against medical  

professionals. Before proceeding with these cases, the judges must have requisite 

knowledge of concept and various guidelines issued by Hon’ble Supreme Court and 

High Courts on the subject. 

CONCEPT OF NEGLIGENCE AS CRIMINAL LIABILTY IN CONTEXT 

OF MEDICAL PROFESSION: 

In the landmark judgement of Jacob Mathew v. State of Punjab and anr,  (2005) 6 

SCC 1, the Hon’ble Supreme Court while settling the test for determining ‘criminal 

negligence’ by Doctors/Medical Professionals summed up the concept of negligence in 

context of medical profession as follows: 

“(1) Negligence is the breach of a duty caused by omission to do something 

which a reasonable man guided by those considerations which ordinarily regulate the 

conduct of human affairs would do, or doing something which a prudent and 

reasonable man would not do. The definition of negligence as given in Law of torts,  

Ratanlal & Dhirajlal (edited by Justice G.P. Singh), referred to hereinabove, holds 

good. Negligence becomes actionable on account of injury resulting from the act or 

omission amounting to negligence attributable to the person sued. The essential  

components of negligence are three: ‘duty’, ‘breach’ and ‘resulting damage’. 

(2) Negl igence in the context of  medical  profession necessar i l y cal ls for a 

treatment  w ith a di f ference.  To infer rashness or  negl igence on the part  of  a  

professional,  in part icular a doctor, addit ional  considerations apply.  A case of  

occupational negl igence is di f ferent f rom one of  professional negl igence.  A simple 

lack of  care, an error of  judgement or an accident , is not proof  of  negl igence on  

the part of  a medical  professional. So long as a doctor fol lows a practice 

acceptable to the medical  profession of  that day, he cannot be held l iable for  

negl igence merely because a better al ternative course or method of  treatment was 

avai lable or simply because a more ski l led doctor would not  have chosen to fol low 

or resort to that practice or procedure which the accused fol lowed. W hen i t comes 

to the fai lure of  taking precautions what has to be seen is whether those 

p recaut ions w ere taken w hich the ordina ry exper ience of  m en has found to be  

suf f i c ient ;  a f a i lure to use spec ia l  or  ex t raordinary p recaut ions w hich m ight  have  
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prevented the particular happening cannot be the standard for judging the alleged 

negligence. So also, the standard of care, while assessing the practice as adopted, is 

judged in the light of knowledge available at the time of the incident, and not at the 

date of trial. Similarly, when the charge of negligence arises out of failure to use some 

particular equipment, the charge would fail if  the equipment was not generally 

available at that particular time (that is, the time of the incident) at which it is 

suggested it should have been used. 

(3) A professional may be held liable for negligence on one of the two 

f indings: either he was not possessed of the requisite skill which he professed to have 

possessed, or, he did not exercise, with reasonable competence in the given case, the skill 

which he did possess. The standard to be applied for judging, whether the person charged has been 

negligent or not, would be that of an ordinary competent person exercising ordinary skill in that 

profession. It is not possible for every professional to possess the highest level of expertise or skills 

in that branch which he practices. A highly skilled professional may be possessed of better qualities, 

but that cannot be made the basis or the yardstick for judging the performance of the 

professional proceeded against on indictment of negligence. 

(4) The test for determining medical negligence as laid down in Bolam’s case, 

(1957) 1 W.L.R. 582, 586 holds good in i ts applicability in India. 

(5) The jurisprudential concept of negligence differs in civil and criminal law. 

What may be negligence in civil law may not necessarily be negligence in criminal law. 

For negligence to amount to an offence, the element of mens rea must be shown to 

exist. For an act to amount to criminal negligence, the degree of negligence should be 

much higher i.e. gross or of a very high degree. Negligence which is neither gross nor 

of a higher degree may provide a ground for action in civil law but cannot form the 

basis for prosecution. 

(6) The word ‘gross’ has not been defined in Section 304A of IPC, yet it is 

settled that in criminal law negligence or recklessness, to be so held, must be of such 

a high degree as to be ‘gross’. The expression ‘rash or negligent act’  as occuring in 

Section 304A of IPC has to be read as qualif ied by the word ‘grossly’. 

(7) To prosecute a medical professional for negligence under criminal law it 

must be shown that the accused did something or failed to do something which in the 

given facts and circumstances no medical professional in his ordinary senses and 

prudence would have done or failed to do. The hazard taken by the accused doctor 

should be of such a nature that the injury which resulted as most likely imminent. 

(8) Res ipsa loquitur is only a rule of evidence and operates in the domain of 

civil law specially in cases of torts and helps in determining the onus of proof in 

actions relating to negligence. It cannot be pressed in service for determining per se 

the liability for negligence within the domain of criminal law. Res ipsa loquitur has, if  at 

all, a limited application in trial on a charge of criminal negligence. 
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BOLAM’S TEST: BASIC TEST FOR DETERMINING ‘NEGLIGENCE’ BY 

DOCTORS/ MEDICAL PROFESSIONALS: 

The basic test for determiming ‘negligence’ by doctors/medical professionals is 

known as the ‘Bolam’s Test’.  

This ‘Bolam’s test’, the typical rule for assessing the appropriate standard of  

reasonable care in negligence cases involving skilled professionals (e.g. doctors) has 

been laid down by McNair, J. in an English tort law case, Bolam v. Friern Hospital 

Management Committee, (1957) 1 W.L.R. 582, 586 in the following words:  

 “Where you get a situation which involves the use of some special 

skill or competence, then the test as to whether there has been 

negligence or not is not the test of the man on the top of a Clapham 

omnibus, because he has not got this special skill. The test is the 

standard of the ordinary skilled man exercising and professing to 

have that special skill......A man need not possess the highest 

expert skill; it is well established law that it is suff icient if  he 

exercises the ordinary skill of an ordinary competent man exercising 

that particular art.” (Charlesworth and Percy, ibid, Para 8.02). 

The Hon’ble Supreme Court in Jacob Mathews v. State of Punjab, 2005 ACJ 1840 

(SC), while holding that “Bolam’s Test” holds good in its applicability in india has 

further mentioned in para 21 and 25 as follows” 

 “21. The water of Bolam test has ever since flown and passed under 

several bridges, having been cited and dealt with in several judicial 

pronouncements, one after the other and has continued to be well 

received by every shore it has touched as neat, clean and well 

condensed one. After a review of various authorities Bingham, L.J. 

in his speech in Eckersley v. Binnie, (1988) 18 Con LR 1, 79 

summarised the Bolam test in the following words:-  

 “From these general  statements  i t  f ol lows that  a 

professional  man should command the corpus of  knowledge 

which forms par t of  the p rofessional  equipment  of  the 

ordinary member  of  his  profession.  He should not lag 

behind other  assiduous and intel l igent  members of  h is 

profession in knowledge of  new advances,  d iscover ies  and 

developments  in his  f ield.  He should have such an 

awareness as an ordinar i l y competent practi t ioner would 

have of  the def iciencies in his knowledge and the l im itations 

on his  sk i l l .  He should be aler t  t o the hazards and r isks  in  
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 any professional task he undertakes to the extent that other 

ordinarily competent members of his profession would bring, 

but need bring no more. The standard is that of the reasonable 

average. The law does not require of a professional man that 

he be a paragon combining the qualities of polymath and 

prophet.” (Charles-worth and Percy, ibid, Para 8.04) 

 “25. The classical statement of law in Bolam’s case has been widely 

accepted as decisive of the standard of care required both of  

professional men generally and medical practitioners in particular. It  

has been invariably cited with approval before Courts in India and 

applied to as touchstone to test the pleas of medical negligence.”  

WHAT IS THE DEGREE OF NEGLIGENCE REQUIRED TO FASTEN 

CRIMINAL LIABILITY IN CASES OF MEDICAL NEGLIGENCE: 

In Jacob Mathew (supra), the Hon’ble Supreme Court taking a very strict threshold 

for the criminal liability in cases of medical negligence has also held that the word 

‘gross’ has not been used in Section 304A IPC, yet it is settled that in criminal law, 

negligence or recklessness, to be so held, must be of such a high degree as to be 

‘gross’. The expression ‘rash’ or ‘negligent act’ as occurring in Section 304A IPC has 

to be read as qualif ied by the word ‘grossly’. 

Again, in Martin F D’Souza v. Mohd. Ishfaq, (2009) 2 SCC 40, Hon’ble the Supreme 

Court has held that:  

 “To fasten liability in criminal proceedings e.g. under Section 304A 

IPC, the degree of negligence has to be higher than the negligence 

which is enough to fasten liability in civil proceedings. Thus for civil 

l iability it may be enough for the complainant to prove that the 

doctor did not exercise reasonable care in accordance with the 

principles mentioned above, but for convicting a doctor in a criminal 

case, it must also be proved that this negligence was gross 

amounting to recklessness”. Reiterating the Bolam’s rule further 

held that, in cases against doctors, both civil and criminal, before 

issuing notice to the doctor concerned, the Court should f irst refer 

the case to a competent doctor or committee of doctors. If  the 

report states that there is a prima facie proof of negligence, only 

then should the Court concerned issue notice to the doctor 

concerned.” 

 Again in A.S.V. Narayana Rao v. Ratnamala, (2013) 10 SCC 741, while assessing 

the degree of negligence on the part of a medical professional, the Hon’ble Supreme 

Court applied the standard of “gross negligence”. 
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Thus Hon’ble the Supreme Court has laid down the criteria of ‘gross negligence’ 

or negligence of a ‘very high degree’ to fasten criminal liabilty in cases of medical  

negligence. 

GUIDELINES ISSUED BY HON’BLE SUPREME COURT TO PROTECT 

DOCTORS FROM FRIVOLOUS PROSECUTIONS: 

 Noticing a sudden increase in cases of criminal prosecution against doctors, the 

Hon’ble Supreme Court in Jacob Mathew’s  case (supra) sounding a note of caution to 

ensure that doctors are not subjected to frivolous and unjust prosecution, laid down 

guidelines to be followed before launching a prosecution against a doctor for 

negligence, ti l l such time guidelines are framed by the Government in this regard.  

 The Apex Court opined that “Statutory Rules or Executive Instructions” 

incorporating certain guidelines need to be framed and issued by the Government of 

India and/or the State Governments in consultation with the Medical Council of India. 

So long as it is not done, we propose to lay down certain guidelines for the future 

which should govern the prosecution of doctors for offences of which criminal rashness 

or criminal negligence is an ingredient. 

 The Court further opining that many complainants prefer recourse to criminal 

process as a tool for pressurizing the medical professional for extracting uncalled for 

or unjust compensation, such malicious proceedings have to be guarded against,  

issued guidelines are as under: 

1 Prima facie evidence is a must: 

A private complaint may not be entertained unless the complainant has produced 

prima facie evidence before the Court in the form of a credible opinion given by another 

competent doctor to support the charge of rashness or negligence on the part of the 

accused doctor. 

2 Directions for police to take medical opinion before proceeding: 

The investigating off icer should, before proceeding against the doctor accused of  

rash or negligent act or omission, obtain an independent and competent medical  

opinion preferably, from a doctor in government service, qualif ied in that branch of  

medical practice who can normally be expected to give an impartial and unbiased 

opinion applying the Bolam test to the facts collected in the investigation. 

3 Directions for arrest of doctors: 

A doctor accused of rashness or negligence, may not be arrested in a routine 

manner (simply because a charge has been levelled against him). Unless his arrest is 

necessary for furthering the investigation or for collecting evidence or unless the 

investigating agency feels satisf ied that the doctor proceeded against would not make 

himself available to face the prosecution unless arrested, the arrest may be withheld. 
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These are the general  guidelines to be followed while launching prosecution 

against Doctors/Medical Professionals. 

GUIDELINES ISSUED BY HON’BLE MADHYA PRADESH HIGH 

COURT FOR DEALING WITH CASES IMPLICATING DOCTORS 

WORKING IN GOVERNMENT HOSPITALS AND HEALTH CENTRES: 

 Recently, the Hon’ble Madhya Pradesh High Court in Dr. B. C Jain v Maulana 

Salim, 2017 SCC Online MP 297, a case relating to the prosecution of a doctor in the 

service of the State Government for an offence u/s 304A IPC in failing to send the 

cerebral spine f luid (CSF) for pathological evaluation, has also laid down the 

guidelines to be followed while dealing with cases implicating doctors working in 

Government Hospitals and Health Centres.  

The Hon'ble Court while opining that “Looking at the rising trend of roping in doctors 

working in the Government Hospitals, this Court considers it essential to lay down guidelines 

for the police and the courts below while dealing with cases implicating doctors working in 

Government Hospitals and Health Centres” has laid down the following guidelines: 

I.  Directions for enquiry by medical board: 

That, all allegations relating to negligent conduct on the part of a Government 

Doctor for which a prosecution u/s 304A IPC and/or its cognate provisions, or under 

such other law involving penal consequences is sought, the same shall be enquired 

into by a Medical Board consisting of at least three doctors, constituted by the Dean of  

any Government Medical College in the State of Madhya Pradesh, upon the request of 

the Police, Administration or the direction of a Court/Tribunal/Commission, within 

seven days of such requisition. 

II.  The doctor so selected by the Dean of the Medical College concerned to si t on 

the Medical Board, shall not be inferior in seniority and experience to that of an 

Associate Professor. 

III.  Directions regarding opportunity of hearing to be given to accused doctor: 

The doctor against whom such negligence is alleged, shall be given an 

opportunity by the Medical  Board to give his reply/explanation in writing and if the 

doctor so desires to be heard personally, he shall be given such an opportunity by the 

Medical Board. However, if  the Medical Board is of the opinion that the request for 

personal hearing is with the intent of procrastinating the proceedings before the Board,  

it may, for reasons to be recorded, waive the opportunity of a personal hearing and 

proceed to decide the case on the basis of the documents/treatment record and give 

its f inding. 
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IV. Directions regarding time limit for completion of enquiry by medical board: 

The Medical Board shall endeavor to complete the exercise within sixty days from 

the date on which it is constituted and upon completion of the enquiry, submit the 

report to the police, Administration or the Court/Tribunal/Commission, as the case may 

be. 

V. Directions to police for registration of FIR: 

The police shall not register an FIR against such a doctor in the absence of the 

report of the Medical Board referred herein above and also, only when the report by 

the Medical Board has held the doctor prima facie guilty of “Gross Negligence” and not  

otherwise. 

VI. Directions in case of complaint cases: 

 If  a complaint case has been prefered u/s 200 Cr.P.C., there shall be no order 

u/S 156 (3) Cr.P.C. unless the complaint is accompanied by the report of the Medical  

Board adverted to in guideline with prima facie finding of “Gross Negligence” on the part of 

the Doctor. However, if the complaint is not accompanied with a report of the Medical  Board,  

the Court may ask the police to enquire into the case u/S 202 CrPC. The police, if  so 

directed by the Court, shall approach the Dean of the Medical College for constitution 

of the Medical Board and thereafter, place the report of the Medical Board before the 

Court concerned. 

VII. Directions regarding sanction u/S 197 CrPC: 

If  the opinion of the Medical Board is one of “Gross Negligence’’ on the part of the 

doctor, the Court concerned shall direct the police to seek sanction u/S 197 CrPC from 

the State Government. The State Government shall, within thirty days from the date of 

such request for sanction, either grant or refuse the same, which the police shall  

convey to the Court concerned. Thereafter, the Court concerned shall ei ther dismiss 

the complaint case against the doctor by exercising jurisdiction u/S 203 Cr.P.C or 

issue process u/S 204 Cr.P.C. and try the case in accordance with the law.” 

[Case laws of Manorama Tiwari v. Surendra Nath Rai, (2016) 1 SCC 594, and Amal 

Kumar Jha v. State of Chhattisgarh, (2016) 6 SCC 734, can also be referred on this point.  

In these cases, the Hon’ble Supreme Court has also held that protection of section 197 

CrPC is available to Doctors/Medical professionals.] 

WHETHER F.I.R. CAN BE DIRECTLY LODGED AGAINST MEDICAL 

PROFESSIONALS? 

Section 154 CrPC casts a mandatory duty on the off icer incharge of a police 

station to register FIR on receiving information disclosing a cognizale offence without 

looking to the reasonableness or credibility of the said information at that point of  

time. 
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But a f ive judge Constitutional Bench of Hon’ble Supreme Court in Lalita Kumari v 

Govt. of UP & ors, (2014) 2 SCC 1, has carved out an exception to the above mandate 

for some cases including medical negligence cases. 

The Apex Court has held that in such cases, on receipt of the information, the 

police may conduct a time bound preliminary inquiry, not exceeding seven days to 

ascertain whether cognizable offence is made out or not. However, thereafter in a 

review petition No. CRL. M.P. 5029/2014 in Writ petition (CRL) 68/2008, the Hon’ble 

Supreme Court by its order dated 05.03.2014, has extended the time of preliminary 

inquiry to f if teen days generally and in exceptional cases, by giving adequate reasons, 

to six weeks. 

Hence, as per the direction of Hon’ble Supreme Court, the duration of a 

preliminary inquiry now can extend upto six weeks but not beyond that in any condition 

in medical negligence cases and only if the preliminary inquiry discloses the 

commission of a cognizable offence, can FIR be registered against medical  

professionals. 

To conclude, it is necessary to keep the above aspects in mind while dealing with 

cases of medical negligence against doctors so as to be able to draw a distinction 

between the blameworthy and the blameless as has been mentioned in para 27 in 

Jacob Mathew’s case (supra) that “no sensible professional would intentionally commit 

an act or omission which would result in loss or injury to the patient as the 

professional reputation of the person is at stake. A single failure may cost him dear in 

his career”. 

•  

 
 

“Yesterday I was clever, so I wanted to change  

the world. Today I am wise, so I  am changing Myself.” 

 

 

 



 

7 

 

PART – III 

CIRCULARS/NOTIFICATIONS 

NOTIFICATION DATED 16.08.2018 OF THE MINISTRY OF 

FINANCE REGARDING  DATE OF ENFORCEMENT OF THE 

NEGOTIABLE INSTRUMENTS (AMENDMENT) ACT, 2018 

  का. आ. 3995 (अ) - परबा`य िल=खत (संशोधन) अिधिनयम, 2018 क8 धारा 1 क8 उप-धारा 

(2) <ारा ूद@ श�RयE का ूयोग करते हुए के�ि1य सरकार एत� <ारा , िसत`बर , 2018 के पहले �दन 

को उस �दन के Xप म, िनयत करती है , जब उR अिधिनयम के उपबंध लागू हEगे।  

S.O. 3995 (E).– In exercise of the powers conferred by sub-section (2) of Section 

1 of The Negotiable Instruments (Amendment) Act, 2018 (20 of 2018), the Central  

Government hereby appoints the 1s t day of September, 2018, as the date on which the 

provisions of the said Act shall come into force. 

[F.No. 6/5/2016-BO.II] 

Dr. MADNESH KUMAR MISHRA, Jt. Secy. 

•  

 

NOTIFICATION DATED 20.08.2018 OF THE MINISTRY OF 

SOCIAL JUSTICE AND EMPOWERMENT REGARDING DATE 

OF ENFORCEMENT OF THE SCHEDULED CASTES AND THE 

SCHEDULED TRIBES (PREVENTION OF ATROCITIES) AMENDMENT 

ACT, 2018 

  का आ. 4027 (अ) - के�ि1य सरकार अनुसूिचत जाित और अनुसूिचत जन जाित (अ-याचार 

िनवारण) संशोधन अिधिनयम, 2018 क8 धारा 1 क8 उपधारा (2) <ारा ूद@ श�RयE का ूयोग करते 

हुए 20 अगःत, 2018 को ऐसी तार1ख के Xप म, िनयत करती है =जसको उR अिधिनयम के उपबंध 

ूवृ@ हEगे।  

S.O. 4027 (E).— In exercise of the powers conferred by sub-section (2) Section 1 

of the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) 

Amendment Act, 2018, the Central Government hereby appoints the 20 th day of 

August, 2018, as the date on which the provision of the said Act shall come into force. 

[No. 11012/2/2018-PCR (Desk)] 

RASHMI CHOWDHARY, Jt. Secy. 

•  
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NOTIFICATION DATE 19.09.2018 OF THE MINISTRY OF LAW AND JUSTICE 

(LEGISLATIVE DEPARTMENT) REGARDING DATE OF ENFORCEMENT OF THE 

SPECIFIC RELIEF (AMENDMENT) ACT, 2018 

  का आ. 4027 (अ) - के�ि1य सरकार �विन�द�� अनुतोष अिधिनयम, 2018 क8 धारा 1 क8 उपराधारा (2) 

<ारा ूद@ श�RयE का ूयोग करते हुए 01 अMटूबर 2018 को ऐसी तार1ख के Xप म, िनयत करती है =जसको 

उR अिधिनयम के उपबंध ूव@ृ हEगे। 

S.O. 4888 (E). – In exercise of the powers conferred by sub-section (2) of section 

1 of the Specif ic Relief (Amendment) Act, 2018, the Central Government hereby 

appoints the 1s t day of October, 2018 as the date on which the provisions of the said 

Act shall come into force. 

[F. No. 11(2)/2015-Leg. III]  

K. BISWAL, Addl. Secy.l 

•  

 
 

A judge can’t have any preferred out come in any particular 

case. the judge’s only obligation and it’s a solemn obligation is 

to the rule of law.  
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PART – IV 

IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS 

 

THE MADHYA PRADESH LAND REVENUE CODE (AMENDMENT) ACT, 

2018 

NO. 23 OF 2018 

[Received the assent of the Governor on the 23 r d  July, 2018; assent first published in the 

“Madhya Pradesh Gazette (Extra-ordinary)”, dated the 27 t h  July, 2018].  

An Act further to amend the Madhya Pradesh Land Revenue Code, 1959.  

Be it enacted by the Madhya Pradesh Legislature in the sixty-ninth year of the 

Republic of India as follows :- 

1. Short title and commencement – (1) This Act may be called the Madhya 

Pradesh Land Revenue Code (Amendment) Act, 2018.  

 (2) It shall come into force on such date as the State Government may, by 

notif ication, appoint.  

2.  Amendment of Section 2 – In section 2 of the Madhya Pradesh Land Revenue 

Code, 1959 (No. 20 of 1959) (hereinafter referred to as the principal Act), in sub-

section (1),– 

(i) for clause (a), the following clause shall be substituted, namely-  

“(a)  “abadi” means the area reserved from time to time in a village for the 

residence of the inhabitants thereof or for purposes ancillary thereto,  

and any other cognate variation of this expression such as “village site” 

or “gaonsthan” shall also be construed accordingly;”;  

(i i)  after clause (t), the following clause shall be inserted, namely 

“(f-1)“development plan” shall have the same meaning as assigned to it  in 

the Madhya Pradesh Nagar Tatha Gram Nivesh Adhiniyam, 1973 (No. 23 

of 1973);”;  

(i i i)  for clause (i), the following clause shall be substituted, namely:-  

“(i) “holding” means a parcel of land separately assessed to land revenue 

and held under a tenure:”;  

(iv) after clause (m), the following clause shall be inserted, namely: 

“(m-l)“land revenue” means all moneys payable to the State Government for 

holding land and includes premium, rent lease money, quit rent or any 

other cognate variation of these expressions;”;  
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(v) for clause (q), the following clause shall be substituted, namely: 

“(q) “plot number” means the number assigned to a portion of land formed 

into or recognised as a plot number under this Code;”;  

(vi) in clause (t), in sub-clause (i), the words “by an occupancy tenant to his 

Bhumiswami according to the provisions of section 188 or” shall be omitted;  

(vii) after clause (v), the following clauses shall be inserted, namely: 

“(v-I) “sector” means any tract of land in urban area formed into or 

recognised as a sector under the provisions of this Code;  

(v-2) “service land” means such land in a non-urban area which is 

given to a kotwar for the purpose of agriculture during his tenure of 

post;”;  

(vii i) for Clause (x), the following clause shall be substituted, namely: 

“(x) “survey number” means the number assigned to a portion of land 

formed into or recognised as a survey number under this Code and 

entered in the land records under an indicative number known as the 

khasra number;”;  

(ix) clause (y) shall be deleted;  

(x) for clause (z-3), the following clause shall be substituted, ‘namely: 

“(z-3)“unoccupied land” means the land other than the abadi or service 

land, or the land held by a Bhumiswami or a Government lessee;”; 

(xi) for clause (z-5), the following clause shall be substituted, namely: 

“(z-5)“village” means any tract of land in a non-urban area which, before the 

coming into force of this Code, was recognized or was declared as a village 

under the provisions of any law for the time being in force and any other tract of land 

in a non-urban area which is recognized as a village at any land surveyor 

which the State Government may, by notif ication, declare to be a 

village.”.  

3.  Amendment of Section 4 – In Section 4 of the principal Act, for subsection (2),  

the following sub-section shall be substituted, namely:-  

“(2) Notwithstanding anything contained in sub-section (1), the President and 

members of the Board shall also sit at such other place or places as the 

State Government may, after consultation with the President of the Board, 

notify.”.  

4.  Substitution of Section 7– For Section 7 of the principal Act, the following 

Section shall be substituted, namely:-  

“7. Jur isdict ion of Board –  The Board shal l  exerc ise the pow ers and  

discharge the funct ions confer red upon i t  by or  under  th is  Code or  such  

o t h e r  f u n c t i o n s  a s  h a v e  b e e n  c o n f e r r e d  o r  m a y  b e  c o n f e r r e d  b y   
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 or under any enactment upon it or as may be specif ied by a notif ication of the 

State Government or Central Government in that behalf.”.  

5.  Substitution of Section 11– For section 11 of the principal Act, the following 

section shall be substituted, namely:-  

“11. Revenue Officers– There shall be the following classes of the Revenue 

off icers, namely:-  

 Principal Revenue Commissioner;  

 Commissioner;  

 Additional Commissioner;  

 Commissioner Land Records;  

 Additional Commissioner Land Records;  

 Collector;  

 Additional Collector;  

 District Survey Officer;  

 Sub Divisional Off icer;  

 Deputy Survey Officer;  

 Assistant Collector;  

 Joint Collector;  

 Deputy Collector;  

 Tahsildar;  

 Additional Tahsildar;  

 Assistant Survey Officer;  

 Superintendent of Land Records;  

 NaibTahsildar;  

 Assistant Superintendent of Land Records.”. 

6.  Amendment of Section 13 – In Section 13 of the principal Act,-  

 (i) for sub-section (2), the following sub-section shall be substituted, namely,-  

“(2) The State Government may alter the limits of any district or subdivision or 

tahsil and may create new or abolish existing districts or sub-divisions or 

tahsils: 

  Provided that the State Government shall  invite objections to such 

proposals in the prescribed Form and shall take into consideration objections 

received, if  any.”; 

 (i i) sub-section (3) shall be deleted.  

7.  Insertion of Section 13-A– After section 13 of the principal Act, the following 

section shall be inserted, namely:-  
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 “13-A. Appointment of Principal Revenue Commissioner and his powers and 

duties – The State Government may, by noti f ication, appoint a Principal Revenue 

Commissioner who shall exercise such powers and perform such duties conferred 

and imposed on him by the State Government.”. 

8.  Substitution of Section 19 – For Section 19 of the principal Act, the following 

section shall be substituted, namely:-  

“19. Appointment of Tahsildars, Additional Tahsildars and NaibTahsildars (1) 

The State Government may appoint for each district as many persons as it 

thinks f it to be- 

 (a) Tahsildar;  

 (b) Additional Tahsildar; and  

 (c) NaibTahsildar,  

 who shall exercise therein the powers and perform the duties conferred or 

imposed on them by or under this Code or by or under any other enactment 

for the time being in force.  

(2) The Collector may place a Tahsildar as in charge of a tahsil, who shall 

exercise therein the powers and perform the duties conferred or imposed on 

him by or under this Code or by or under any other enactment for the time 

being in force.  

(3) The Collector may place one or more Additional Tahsildars and 

NaibTahsildars in a tahsil who shall exercise therein such powers and 

perform such duties conferred or imposed on a Tahsildar by or under this 

Code or by or under any other enactment for the time being in force, as the 

Collector may, by an order in writing, direct.”.  

9.  Deletion of Section 21– Section 21 of the principal Act shall be deleted.  

10.  Substitution of Section 22– For Section 22 of the principal Act, the following 

Section shall be substituted, namely:-  

“22. Sub-Divisional Officers.– The Collector may place any Assistant Collector 

or Joint Collector or Deputy Collector to be in charge of one or more sub-

divisions of the district who shall exercise therein the powers and perform the 

duties conferred or imposed on a SubDivisional Off icer by or under this Code 

or by or under any other enactment for the time being in force.”.  

11.  Substitution of Section 24 – For Section 24 of the principal Act, the following 

section shall be substituted, namely:-  

“24. Conferral by State Government of powers of Revenue Officers on any 

public servant or local body. – The State Government may confer on any 

public servant or local body the powers conferred by or under this Code on 

any Revenue Officer:  
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Provided that the powers of-  

(a) Collector under sections 72, 113, 135, 165, 237, 238, 243 and 251;  

(b) Sub-Divisional Off icer under sections 59, 115, 170, 170A, 170B, 234, 241, 

242, 248(2-A) and 253;  

(c) Appellate authority under section 44; and  

(d) Revisional authority under section 50;  

 shall not be conferred on any public servant or local body.  

 Explanation- For the purpose of this Section, “public servant” means any person 

who holds an off ice of the State Government or any body corporate or institution 

established and controlled by the State Government.”. 

12.  Amendment of Section 27 – In Section 27 of the principal Act, for the proviso, 

the following proviso shall be substituted namely:-  

 “Provided that Sub-Divisional Off icer may enquire into, or hear, any case at any 

place within the district.”. 

13.  Amendment of Section 28 – In Section 28 of the principal Act, for the words “All  

Revenue Officers, Revenue Inspectors, measurers and patwaris”, the words “Any 

Revenue Officer, Revenue Inspector, Nagar Sarvekshak and patwari” shall be 

substituted.  

14.  Substitution of Section 29 – For section 29 of the principal Act, the following 

section shall be substituted, namely:-  

“29. Power to transfer cases. – (1) Whenever it appears that an order is 

expedient for the ends of justice, the Board may direct that any particular 

case be transferred from one Revenue Officer to another Revenue Officer of 

an equal rank. 

 (2) The Commissioner may, if  he is of opinion that it is expedient for the ends 

of justice, order that any particular case be transferred from a Revenue 

Officer to another Revenue Officer of an equal rank in the same district or 

any other district in the same division.”. 

15.  Amendment of Section 35 – In section 35 of  the principal Act, 

(i) sub-section (1) shall be deleted;  

(ii) for sub-section (3), the following sub-section shall be substituted, namely- 

 “(3) The party against whom any order is passed under sub-section (2) may 

apply within thirty days from the date of such order or knowledge of the order 

in case the notice or summons was not duly served, to have it set aside on 

the• ground that he was prevented by any sufficient cause from appearing at 

the hearing and the Revenue Officer may, after notice to the opposite party 

which was present on the date on which such order was passed and after 

making such inquiry as he considers necessary, set aside the order passed.”.  
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16.  Deletion of Section 41– Section 41 of the principal Act shall be deleted.  

17.  Substitution of Section 44 – For section 44 of the principal Act, the following 

Section shall be substituted, namely,-  

“44. Appeal and appellate authorities.– (1) Save where it has been otherwise 

provided, an appeal shall l ie from every original order of a Revenue Officer 

competent to pass such order under this Code or the rules made thereunder 

(a) if  such order is passed by any Revenue Officer subordinate to the Sub-

Divisional Off icer-to the Sub-Divisional Off icer;  

(b) if  such order is passed by any Revenue Officer subordinate to the 

Deputy Survey Officer-to the Deputy Survey Officer;  

(c)  if  such order is passed by the Sub-Divisional Off icer-to the Collector;  

(d)  if  such order is passed by the Deputy Survey Officer-to the District 

Survey Officer;  

(e)  if  such order is passed by any Assistant Collector, Joint Collector or 

Deputy Collector to whom the powers have been conferred under section 

24 – to the Collector;  

(f)  if  such order is passed by any Revenue Of ficer in respect of whom a 

direction has been issued under sub-section (3) of section 12 – to such 

Revenue Officer as the State Government may direct;  

(g)  if  such order is passed by a Collector or District Survey Officer – to the 

Commissioner;  

(h)  if  such order is passed by the Commissioner – to the Board.  

(2)  Save as otherwise provided, a second appeal shall l ie against every order 

passed in f irst appeal under this Code or the rules made thereunder-.  

(a)  by the Sub-Divisional Off icer or the Deputy Survey Officer or the 

Collector or the District Survey Officer – to the Commissioner;  

(b)  by the Commissioner-to the Board.  

(3)  The second appeal shall l ie only-  

(a)  if  the original order has in the f irst appeal been varied or reversed 

otherwise than in a matter of cost; or  

(b)  on any of the following grounds and no other, namely:-  

 (i) that the order is contrary to law or, usage having the force of law; 

or 

 (ii) that the order has failed to determine some material issue of law, 

or usage having force of law: or 
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 (i i i) that there has been a substantial error or defect in the procedure 

as prescribed by this Code, which may have produced error or 

defect in the decision of the case upon merits.  

(4) An order passed in review varying or reversing any order shall be appealable 

in like manner as the original order,”. 

18.  Deletion of Section 45 – Section 45 of the Principal Act shall be deleted.  

19.  Substitution of Section 46 – For Section 46 of the Principal Act, the following 

section shall be substituted, namely. -  

“46.  No appeal against certain orders.– Notwithstanding anything contained 

in Section 44,-  

(a)  no appeal shall l ie from an order-  

 (i) allowing or rejecting an application for condonation of delay on the 

grounds specif ied in Section 5 of the Limitation Act, 1963 (No. 36 

of 1963); or  

 (i i) rejecting an application for review; or  

 (i i i)  allowing or rejecting an application for stay; or  

 (iv)  of an interim nature; or  

 (v)  passed under the provisions of Sections 29, 30, 104, 106, 114A, 

127, 146, 147, 150, 152, 161, 207, 208, 210, 212, 213, 215, 220 

and 243; and  

(b) no second appeal shall l ie from an order passed in f irst appeal against 

an order passed under the provisions of sub-section (1) of Section 131, 

Section 134, Section 173, Section 234, Section 239, Section 240,  

Section 241, Section 242, Section 244 and Section 248.”.  

20.  Substitution of Section 47– For Section 47 of the principal Act, the following 

section shall be substituted, namely:-  

“47 Limitation of appeals.–The period of limitation for f i l ing f irst or second 

appeal shall be forty-f ive days from the date of the order appealed against:  

 Provided that where an order, against which the appeal is preferred, was 

made before the coming into force of the Madhya Pradesh Land Revenue 

Code (Amendment) Act, 2018, the period of limitation of appeal shall be as 

provided in the Code prior to the said Amendment Act:  

 Provided further that where a party, other than a party against whom the 

order has been passed exparte, had no previous notice of the date on which 

the order was passed, limitation shall be computed from the date of the 

communication of such order.”. 
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21.  Amendment of Section 49 – In Section 49 of the principal Act, in subsection (3) for first 

proviso, the following proviso shall be substituted, namely: 

   “Provided that the appellate authority shall  not ordinarily remand the 

case for disposal to any Revenue Officer subordinate to it ;”.  

22.  Substitution of Section 50 – For section 50 of the principal Act, the following 

Section shall be substituted, namely:-  

“50. Revision.– (1) Subject to the provisions of sub-sections (2), (3), (4) and (5),-  

(a) the Board may, at any time on its own motion or on an application made 

by any party, call for the record of any case which has been decided or 

proceedings in which an order has been passed under this Code by the 

Commissioner;  

(b) the Commissioner may, at any time on his own motion or on an 

application made by any party, call for the record of any case which has 

been decided or proceedings in which an order has been passed under 

this Code by the Collector or the District Survey Officer;  

(c) the Collector or the District Survey Officer may, at any time on his own 

motion or on an application of any party, cal l for the record of any case 

which has been decided or proceedings in which an order has been 

passed under this Code by a Revenue Officer subordinate to him;  

and if it appears that the subordinate Revenue Officer-  

(i)  has exercised a jurisdiction not vested in him by this Code; or  

(ii)  has failed to exercise a jurisdiction so vested; or  

(ii i)  has acted in the exercise of his jurisdiction il legally or with material 

irregularity,  

 the Board or the Commissioner or the Collector or the District Survey Officer may 

make such order in the case as it or he thinks fit.  

(2)  No application for revision shall be entertained-  

(a)  against an order appealable under this Code;  

(b)  against any order passed in second appeal under this Code;  

(c)  against an order passed in revision;  

(d)  against an order of the Commissioner under-section 210;  

(e)  unless presented within forty-f ive days from the date of order or its 

communication to the party, whichever is later:  

     Pr ov ided tha t  w her e an or der ,  aga inst  w hich an app l icat i on f or  

r ev i s i on  i s  b e i ng  p r e f e r r e d ,  w as  m ade b e f o r e  th e  c om i ng  i n to  f o r c e  

o f  t h e  M ad h ya  Pr ad es h  La nd  R ev en ue  C od e  ( Am en dm ent )  Ac t ,  20 18   
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 the period of limitation for presenting the application for revision shall be as 

provided in the Code prior to the said Amendment Act.  

(3)  The Board or the Commissioner or Collector or the District Survey Officer 

shall not, under this Section, vary or reverse any order made or any order 

deciding an issue, in the course of proceeding, except where-  

(a)  the order, if  it had been made in favour of the party applying for revision, 

would have f inally disposed of the proceedings; or  

(b)  the order, if  allowed to stand, would occasion a failure of justice or 

cause irreparable injury to the party against whom it was made.  

(4) A revision shall not operate as a stay of proceeding before the Revenue 

Officer, except where such proceeding is stayed by the Board or the 

Commissioner or the Collector or the District Survey Officer, as the case may 

be.  

(5) No order shall be varied or reversed in revision unless notice has been 

served on the parties interested and opportunity given to them of being 

heard.  

 Explanation – For the purpose of this section all Revenue Officers shall be 

deemed to be subordinate to the Board.”. 

23.  Amendment of Section 51 – In Section 51 of the principal Act, for sub-section (1) 

and sub-section (2), the following sub-sections shall be substituted, namely:-  

“(1)  The Board or any Revenue Officer may, either suomotu or on an application 

of any party interested, review any order passed by it  or him, or by any 

predecessor-in-off ice and pass such order in reference thereto as it or he 

may think f it:  

 Provided that-  

(i) if  the Commissioner, Collector or District Survey Officer thinks it  

necessary to review any order which he has not himself passed, he shall  

f irst obtain the sanction of the Board, and if an off icer subordinate to the 

Collector or District Survey Officer proposes to review an order, whether 

passed by himself or his predecessor, he shall f irst obtain the sanction 

in writing of the Collector or District Survey Officer to whom he is 

immediate subordinate;  

(ii) no order shall be varied or reversed unless notice has been given to the 

parties interested to appear and be heard in support of such order;  

(ii i) no order from which an appeal has been made, or which is the subject of 

any revision proceedings shall, so long as such appeal or proceedings 

are pending, be reviewed;  
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(iv)  no order affecting any question of right between private persons shall be 

reviewed except on the application of a party to the proceedings, and no 

application for the review of such order shall  be entertained unless it is 

made within forty-f ive days from the passing of the order.  

(2)  No order shall be reviewed except on the following grounds, namely:  

(a) discovery of new and important matter or evidence, which after the 

exercise of due diligence was not within the knowledge of the applicant 

or could not be produced by him at the time when the order was made;  

(b) some mistake or error apparent on the face of the record; or  

(c) any other suff icient reason.”.  

24.  Substitution of Section 54– For section 54 of the principal Act, the following 

section shall be substituted, namely:-  

“54.  Pending revisions.– Notwithstanding anything contained in this Chapter, 

any proceedings pending in revision immediately prior to coming into force of 

the Madhya Pradesh Land Revenue Code (Amendment) Act, 2018,-  

(a) if  initiated on an application of a party, be heard and decided by the 

Board or the Revenue Officer competent to hear and decide them under 

sub-section (I) of section 50 as amended by the aforesaid Amendment 

Act and, if  required for this purpose, shall be transferred to such 

competent Revenue Officer;  

(b) if  initiated suo motu by the Board or any Revenue Officer, shall be heard 

or decided by the Board or such Revenue Officer, as the case may be, 

as if  this Amendment Act had not been passed;  

(c) if  initiated by the Settlement Commissioner, shall be transferred to the 

Commissioner of concerned division, who shall heard and decide it;  

(d) if  initiated by the Settlement Officer, shall be transferred to the District 

Survey Officer or the Collector, as the case may be, who shall heard and 

decide it.”.  

25.  Deletion of Section 55 – Section 55 of the principal Act shall be deleted.  

26.  Amendment of Section 56 – In section 56 of the principal Act, for the words “in 

exercise of its/his powers under this Code or any other enactment for the time 

being in force, as the case may be”, the words “in exercise of powers under this 

Code” shall be substituted.  

27.  Amendment of Section 57 – Sub-section (2) of section 57 of the principal Act 

shall be deleted.  

28.  Amendment of Section 58 – In section 58 of  the principal Act, 
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(i)  for sub-section (1), the following sub-section shall be substituted, namely: -  

“(1) All land to whatever purpose applied and wherever situate, is liable to 

the payment of revenue to the State Government except such land as 

has been wholly or partially exempted from such liability by or under this 

Code or by special grant of or contract with the State Government or 

such land which is wholly or partially exempted from such liability by 

notif ication, issued in this behalf by the State Government.”.  

(i i)  Sub-section (2) shall be deleted.  

29. Substitution of Section 58-A– For section 58-A of the principal Act, the following 

section shall be substituted namely’-  

“58-A.Exemption from payment of land revenue-Notwithstanding anything contained in this 

Code, no land revenue shall be payable in respect of-  

(a) any holding up to two hectares used exclusively for the purpose of  

agriculture;  

(b) such other land used for non-agricultural purpose as the State 

Government may, by notif ication, specify.  

 Explanation.– For the purpose of this section, “holding” means the sum of all lands 

held by a person individually and his share in the lands held by him jointly, if  any,  

in the entire State.”.  

30. Deletion of Section 58-B – Section 58-B of the principal Act shall be deleted.  

31.  Substitution of Section 59 – For section 59 of the principal Act, the following 

section shall be substituted, namely:-  

“59. Land revenue according to purpose for which land is used  

(1) The assessment of land revenue shall be made with reference to the 

following use of land at such rates as may be prescribed:  

(a) for the purpose of agriculture including any improvement made thereon;  

(b) for the purpose of dwelling houses;  

(c) for educational purpose;  

(d) for commercial purpose;  

(e) for industrial purpose including the purpose of mines and minerals;  

(f) for purpose other than those specif ied in items (a) to (e) above as may 

be notif ied by the State Government.  

(2) W her e  l a n d  a ss e ss e d  f o r  us e  f o r  a n y o n e  p ur p os e  i s  d i v e r t e d  t o  

a n y  o t h e r  p u r p o s e ,  t h e  l a n d  r ev e n u e  p aya b l e  up o n  s u c h  l a n d  s h a l l ,   
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 notwithstanding that the term for which the assessment may have been f ixed 

has not expired, be liable to assessment at the rates prescribed for the 

purpose to which it has been diverted.  

(3) Where the land held free from the payment of land revenue on condition of being used for 

any purpose is diverted to any other purpose it shall become liable to the payment of land 

revenue and assessed at the rates prescribed for purpose for which it has been diverted.  

(4) Where land assessed for use for any one purpose is diverted to any other 

purpose, and land revenue is assessed thereon under the provisions of this 

section, the premium on such diversion shall be payable at such rates as 

may be prescribed.  

(5) Whenever land assessed for one purpose is diverted to another purpose, the 

Bhumiswami shall compute the premium and reassessed land revenue 

payable and deposit the amount so computed in the manner prescribed.  

(6) The Bhumiswami shall give a written intimation of such diversion to the Sub-

Divisional Off icer alongwith the receipt of the deposit of the amount under 

subsection (5), and the land shall be deemed to have been diverted from the 

date of such intimation.  

(7) On the receipt of intimation under sub-section (6), the Sub-Divisional Off icer 

shall, as soon as possible, make enquiry into the correctness of the 

computation made by the Bhumiswami and communicate to the Bhumiswami 

either confirming the computation made under subsection (5) or informing 

him the correct amount of premium and land revenue payable. In case the 

amount deposited under subsection (5) is less than the amount computed by 

the Sub-Divisional Off icer, the difference shall be paid by the Bhumiswami 

within sixty days of receipt of such intimation:  

 Provided that in case the amount deposited under sub-section (5) is greater 

than the amount computed by the Sub-Divisional Off icer, the difference shall  

be refunded to the Bhumiswami within sixty days.  

(8) If  the Sub-Divisional Off icer fails to communicate to the Bhumiswami under 

sub-section (7) within f ive years from the date of intimation received under 

sub-section (6), the arrears of re-assessed land revenue shall not be payable 

for a period exceeding f ive years.  

(9)  If  the Bhumiswami fails to give the intimation of diversion under subsection 

(6), the Sub-Divisional Officer on his own motion or on receiving such 

information shall compute the premium and re-assess the land revenue 

payable on account of such diversion and also impose a penalty equal to f if ty 

per centum of the total amount payable:  

 Provided that such re-assessed land revenue shall be payable from the 

actual date of diversion subject to a maximum period of f ive years:  
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 Provided further that no penalty shall be imposed for one year from the date 

of commencement of the Madhya Pradesh Land Revenue Code (Amendment) 

Act, 2018. 

(10)  The Bhumiswami shall divert land for only such purpose as is permissible 

under the law governing the use of land for the time being in force:  

 Provided that no action of the Bhumiswami or Sub-Divisional Off icer under 

this section shall be construed as granting of permission to change use of  

land contrary to the provisions of the applicable law:  

 Provided further that the competent authority may take action against 

Bhumiswami for such diversion contrary to the provisions of the law for the 

time being in force irrespective of any action taken under this section. 

(11)  The premium and re-assessed land revenue shall be computed at the 

rates prevailing on the date of intimation by the Bhumiswami under sub-

section (6) or the date of passing of order by Sub-Divisional Off icer under 

sub-section (9), as the case may be.  

(12)  All proceedings under this section pending before the Board or any 

Revenue Officer prior to commencement of the Madhya Pradesh Land 

Revenue Code (Amendment) Act, 2018 shall stand abated and the Sub-

Divisional Off icer shall impose premium and assess the land revenue on 

account of diversion in accordance with the provisions of this section.”. 

32.  Substitution of Section 60 – For section 60 of the principal Act, the following 

section shall be substituted, namely:-  

“60. Assessment of un-assessed land – All lands on which the assessment has 

not been made, the assessment of land revenue shall be made by the 

Collector in accordance with rules made under this Code.”. 

33.  Substitution of Chapter VII and Chapter VIII – For Chapter VII and VIII of the 

principal Act, containing sections 61 to 103 (both inclusive), the following Chapter 

shall be substituted, namely:-  

“CHAPTER VII 

Land Survey 

61. Definition of land survey – The “land survey” means 

(a) all or any of the following activities-  

 (i)  division of land into survey numbers, recognition of existing survey 

numbers, reconstitution thereof or forming new survey numbers in 

land used for agricultural purposes and activities incidental  

thereto;  
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 (i i)  division of land into plot numbers, recognition of existing plot 

numbers, reconstitution thereof or forming new plot numbers and 

grouping them into blocks in land used for non-agricultural  

purposes and activities incidental thereto; 

 (ii i)  grouping of the survey numbers and blocks into villages in non-

urban areas and into sectors in urban areas and activities 

incidental thereto;  

(b)  preparation of a Field Book describing the area, current land use and other 

attributes of each survey number, block number or plot number, as the case 

may be;  

(c)  preparation or revision or correction of f ield map, as the case may be;  

(d)  preparation of record of rights, in order to bring the land records up to date in 

any local area;  

(e)  preparation of any other record, as may be prescribed.  

62. Appointment of Commissioner Land Records– The State Government may 

appoint a Commissioner Land Records who shall, subject to the direction 

issued in this regard by the State Government, manage the land survey and 

the land records.  

63. Appointment of Additional Commissioners Land Records and their 

powers and duties – (1) The State Government may appoint one or more 

Additional Commissioner Land Records.  

(2) An Additional Commissioner of Land Records shall exercise such powers and 

discharge such duties, conferred and imposed on a Commissioner Land 

Record by this Code or rules made there under in such cases or classes of 

cases, as the State Government or Commissioner Land Records may direct  

and while exercising such powers and discharging such duties, the Additional 

Commissioner Land Records shall be deemed to have been appointed as a 

Commissioner Land Records for the purposes of this Code or any rule made.  

64.  Notification of proposed land survey.– (1) The Commissioner Land 

Records may commence land survey in a tahsil area by publishing a 

notif ication in the off icial Gazette to that effect.  

(2) Land survey may extend to all lands in the tahsil area or part thereof as the 

Commissioner Land Records may direct in the notif ication issued under sub-

section (1).  

(3) The lands notif ied under sub-section (1) shall be held to be under land 

survey from the date of said notif ication til l the subsequent notif ication 

declaring the land survey to be closed is issued.  
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65.  District Survey Officer, Deputy Survey Officer and Assistant Survey 

Officer – (l) In respect of the lands under land survey,-  

 (a)  the Collector of a district shall be the District Survey Officer;  

 (b)  the Sub-Divisional Off icer of a sub-division shall be the Deputy 

Survey Officer for his sub-division;  

 (c)  the Tahsildar, Additional Tahsildar or Naib Tahsildar shall be 

Assistant Survey Officer within their respective jurisdiction.  

(2)  All District Survey Officers shall be subordinate to the Commissioner 

Land Records.  

(3)  All Deputy Survey Officer and Assistant Survey Officers in a district shall 

be subordinate to the District Survey Officer.  

(4)  All Assistant Survey Officers in a sub-division shall be subordinate to 

the Deputy Survey Officer.  

66.  Powers of District Survey Officer, Deputy Survey Officer and Assistant 

Survey Officer– (1) In respect of lands under land survey the powers of the 

Collector, the Sub-Divisional Off icer or the Tahsildar under this Code shall  

vest in the District Survey Officer, Deputy Survey Officer or Assistant Survey 

Officer respectively.  

(2)  The State Government may invest any Deputy Survey Officer or 

Assistant Survey Officer with all or any of  the powers of the District 

Survey Officer under this Code.  

67.  Formation of survey numbers, block numbers, plot numbers and their 

grouping into villages in non-urban areas or into sectors in urban 

areas.–Subject to rules made under this Code, the District Survey Officer 

may 

(a)  take measurements of the land to which land survey extends and 

construct such number of survey marks thereon as may be necessary;  

(b)  divide such land into survey numbers, recognize existing survey 

numbers, reconstitute survey numbers or form new survey numbers in 

land used for agricultural  purpose;  

(c)  divide such land into block numbers, recognize existing block numbers, 

reconstitute block numbers or form new block numbers in land used for 

non agricultural purpose;  

(d)  divide blocks in plot numbers, recognize existing plot numbers, 

reconstitute plot numbers or form new plot numbers in land used for non 

agricultural purpose;  
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(e)  group survey numbers and blocks into villages in non-urban areas and 

into sectors in urban areas: 

   Provided that the plots of any land lying within the boundaries of a 

layout approved under the Madhya Pradesh Nagar Tatha Gram Nivesh 

Adhiniyam, 1973, shall be deemed to be plots under this Code:  

   Provided further that except as hereinafter provided and subject to 

the approved development plan of the area, if  any, no survey number or plot 

number shall henceforth be made of an extent less than the minimum 

prescribed.  

68. Power to re-number or sub-divide or amalgamate survey number, block 

number and plot number – (1) The District Survey Officer may ei ther re-

number or sub-divide survey numbers into as many sub-divisions as may be 

required or amalgamate one or more survey numbers into a single survey 

number in view of the acquisition of rights in land or for any other reason.  

(2)  The District Survey Officer may either re-number or sub-divide block 

numbers and plot numbers into as many sub-divisions as may be 

required or amalgamate one or more block numbers and plot numbers 

into a single block number or plot number in view of the acquisition of  

rights in land or for any other reason:  

   Provided that no division or amalgamation of block number or plot 

number shall be permissible where such block or plot or any part thereof falls 

within the boundaries of layout approved under the Madhya Pradesh Nagar Tatha 

Gram Nivesh Adhiniyam, 1973.  

(3)  The division or amalgamation of any survey number, block number or 

plot number and assessment thereof shall be carried out in accordance 

with rules made under this Code.  

(4)  The District Survey Officer may modify a block by removing one or more 

plot numbers from a block or adding one or more plot numbers from an 

adjoining block.  

(5)  Where a holding consists of several survey numbers and plot numbers, 

the District Survey Officer shall assess the land revenue payable for 

each survey number or plot number.  

(6)  Whenever the survey numbers, block numbers or plot numbers are re-

numbered, the District Survey Officer shall correct the entries in all  

records prepared or maintained under this Code.  

69.  Entry of survey numbers, block numbers and plot numbers and their 

sub-divisions in land record – The area and assessment of survey numbers 

and plot numbers and their sub-divisions and area of block numbers shall be 

entered in land records in such manner as may be prescribed.  
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70.  Determination of abadi of village. – The District Survey Officer shall, in the 

case of every inhabited village, ascertain and determine, with due regard to 

rights in lands, the area to be reserved for the residence of the inhabitants or 

for purposes ancillary thereto, and such area shall be deemed to be the 

abadi of the village.  

71.  Power of District Survey Officer to divide or unite villages and sectors 

or exclude area therefrom – (1) The Distr ict Survey Officer may divide a 

village to constitute two or more villages or may unite two or more villages 

and constitute one village or may alter the limits of a village by including 

therein any area of a village in the vicinity thereof or by excluding any area 

comprised therein, in accordance with the rules made under this Code.  

(2)  The District Survey Officer may divide a sector to constitute two or more 

sectors or may unite two or more sectors and constitute one sector or 

may, alter the limits of a sector by including therein any area of a sector 

in the vicinity thereof or by excluding any area comprised therein, in 

accordance with the rules made under this Code.  

72. Assessment – The District Survey Officer shall f ix the assessment on each 

holding at such rates as may be prescribed.  

73. All lands liable to assessment – The District Survey Officer shall make 

assessment on all lands to which the survey extends whether such lands are 

liable to the payment of land revenue or not.  

74.  Duty of District Survey Officer to maintain maps and records. – When an 

area is under land survey, the duty of maintaining the maps and records of 

such area shall stand transferred from Collector to the District Survey 

Officer, who shall  thereupon exercise all  the powers conferred on the 

Collector under any of the provisions of Chapters IX and XVIII.  

75.  Power of Sub-Divisional Officer to correct errors. – The SubDivisional 

Off icer may, at any time after the closure of land survey, correct any error in 

the area or assessment of any survey number or plot number or block 

number due to mistake of surveyor arithmetical miscalculation:  

   Provided that no arrears of land revenue shall become payable by 

reason of such correction. 

76.  Powers provided under this Chapter to be exercised by Collector, Sub-

Divisional Officer and Tahsildar in area not under land survey. – In any 

area not under land survey, the Collector, the Sub-Divisional Off icer or the 

Tahsildar shall exercise the powers of District Survey Officer Deputy Survey 

Officer or Assistant Survey Officer respectively provided under this Chapter 

within their respective jurisdiction.  
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77.  Power to make rules – The State Government may make rules for carrying 

out the land survey under this Chapter:. 

34.  Substitution of Section 104 – For Section 104 of the principal Act, the following 

section shall be substituted, namely:-  

 “104 Formation of patwarihalkas in non-urban area and formation of sectors 

in urban area and appointment of patwaris and Nagar Sarvekshaks. –  

(1) The Commissioner Land Records shall for each tahsil, arrange the villages 

into patwarihalkas and divide each urban area into sectors and may, at any 

time, alter the limits of existing patwarihalkas or sectors and may create new 

patwarihalkas or sectors or abolish existing patwarihalkas or sectors.  

(2) The Collector shall appoint a patwari to each patwarihalka and a Nagar 

Sarvekshak to each sector for maintaining correct land records and for such 

other duties as may be prescribed.  

(3) Till the formation of sectors in an urban area under sub-section (1), every 

village, existing therein immediately before the commencement of the 

Madhya Pradesh Land Revenue Code (Amendment) Act, 2018, shall be 

deemed to be a sector and relevant land records of such village shall be 

deemed to be land records of such sector.”. 

35.  Substitution of Section 105 – For section 105 of the principal Act, the following 

section shall be substituted, namely-  

 “105. Formation of Revenue Inspector circles in non-urban area – The 

Commissioner Land Records shall arrange the patwarihalkas in a tahsil into 

Revenue Inspector circles and may, at any t ime alter the limits of any circle and 

may create new circles or abolish existing circles.”. 

36.  Substitution of Section 106 – For section 106 of the principal Act, the following 

section shall be substituted, namely-  

 “106. Appointment of Revenue Inspectors in non-urban areas –The Collector 

may appoint in each Revenue Inspector circle a Revenue Inspector to supervise 

the preparation and maintenance of land records and to perform such other duties  

as may be prescribed.”. 

37.  Substitution of Section 107 – For section 107 of the principal Act, the following 

section shall be substituted, namely:-  

“107. Maps of villages, abadi, blocks and sectors – (l) For each village – 

(a) a map shall be prepared showing the boundaries of survey numbers and 

block numbers which shall be called “village map”;  

(b) a map shall be prepared for abadi showing the area occupied by holders 

and the area not so occupied, giving separate plot numbers and such 

other particulars as may be prescribed which shall be called “abadi 

map”;  
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(c) a map shall be prepared for diverted lands showing the area occupied by holders 

giving separate plot numbers and such other particulars as may be prescribed, 

which shall be called “block map”.  

(2)  For each urban area a map shall be prepared of each sector showing the area occupied 

by holders and area not so occupied, giving separate survey numbers, block numbers 

and plot numbers and such other particulars as may be prescribed, which shall be called 

‘sector map”.  

(3)  The maps under sub-section (1) and (2) shall be prepared on such scale as 

may be prescribed.”. 

38.  Substitution of Section 108 – For section 108 of the principal Act, the following 

section shall be substituted, namely:-  

 “108. Record of rights – (1) A record of rights shall,  in accordance with rules 

made in this behalf, be prepared and maintained for every village area and for 

each sector of every urban area and such record shall  include following 

particulars:-  

(a)  the names of all Bhumiswamis together with survey numbers or plot numbers 

held by them and purposes for which they are being used and their area and 

status of irrigation in case of land used for agriculture;  

(b)  the names of all Government lessees and such classes of lessees as may be 

specif ied by the State Government together with survey numbers or plot 

numbers held by them and purposes for which they are being used and their  

area and status of irrigation in case of land used for agriculture;  

(c)  the names of all persons occupying the abadi of the village, or in urban area 

all persons occupying the land which was abadi of a village before the 

constitution of such urban area, as the case may be, along with the nature of  

their interest in land, plot numbers held by them and purpose for which the 

land is being used;  

(d)  the nature and extent of interest in land assigned or granted to any person by 

the State Government or by the person authorised under any enactment or 

direction of the State Government or the Central Government along with-  

(i)  the nature and extent of the respective interests of such persons and the 

conditions or liabilities, if  any:  

(ii)  the land revenue or lease rent payable by such persons if any; and  

(ii i)  such other particulars as may be prescribed.  

(2) The record of rights mentioned in sub-section (1) shall be prepared during a 

land surveyor whenever the State Government may, by notif ication, so 

direct.”. 
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39. Substitution of Section 109 – For section 109 of the principal Act, the following 

section shall be substituted, namely.-  

“109. Acquisition of rights to be reported – (1) Any person lawfully acquiring 

any right or interest in land shall report his acquisition of such right within six 

months from the date of such acquisition in the form prescribed– 

(a) to the patwari or any person authorised by the State Government in this behalf or 

Tahsildar, in case of land situated in non-urban area;  

(b) to the Nagar Sarvekshak or any person authorised by the State 

Government in this behalf or Tahsildar. in case of land situated in urban 

area:  

   Provided that when the person acquiring the right is a minor or is 

otherwise disqualif ied, his guardian or other person having charge of his 

property shall make the report to the parwari or nagarsarvekshak or the 

person authorised or the Tahsildar.  

 Explanation I. The right mentioned above does not include an easement or a 

charge not amounting to a mortgage of the kind specif ied in section 100 of the 

Transfer of Property Act, 1882 (No. IV of 1882). 

 Explanation II. A person, in whose favour a mortgage is redeemed or paid off or a lease is 

determined, acquires a right within the meaning of this section.  

 Explanation III. Intimation in writing required to be given under this section may 

be given either through a messenger or handed over in person or may be sent by 

registered post or by such other means as may be prescribed.  

 Explanation IV. For the purpose of this section, “otherwise disqualif ied” includes 

the “person with disability” as defined in clause (5) of section 2 of the Rights of 

person with Disabilities Act, 2016. 

(2)  When any document purporting to create, assign or extinguish any ti tle to or 

any charge on land used for agricultural purposes, or in respect of which a 

khasra has been prepared, is registered under the Indian Registration Act, 

1908 (No. 16 of 1908), the Registering Officer shall send intimation to the 

Tahsildar having jurisdiction over the area in which the land is situated in 

such Form and at such times as may be prescribed.  

(3)  Any person w hose r ights ,  interests  or  l iab i l i t ies  are requi red to be or  

have been entered  in any record or  reg is ter  under  th is  Chap ter ,  shal l  

be bound on the requis i t ion in wr i t ing  of  any Revenue Of f i cer ,  Revenue 

Inspector ,  Nagar  Sarvekshak or Patw ar i  engaged in com pi l ing  or 

rev is ing  the record or  reg is ter ,  to f urnish or  p roduce for  h is  inspect ion,  

w i th in one m onth f rom  the date of  such requis i t ion,  a l l  such inform at ion  
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 or documents needed for the correct compilation or revision thereof, as may 

be within his knowledge or in his possession or powers. A written 

acknowledgement of the information furnished or document produced shall be 

given to the person.  

(4)  Any person neglecting to make the report required by sub-section (I) or furnish the 

information or produce the documents required by sub-section (3) within the period 

specified therein shall be liable, at the discretion of the Tahsildar, to a penalty not 

exceeding five thousand rupees.  

(5)  Any report regarding the acquisition of any right under this section received 

after the specif ied period shall be dealt with in accordance with the 

provisions of section 110.”. 

40.  Substitution of Section 110 – For section 110 of the principal Act, the following 

section shall be substituted, namely:-  

“110.  Mutation of acquisition of right in land records. – (1) The patwari or 

Nagar Sarvekshak or person authorised under section 109 shall enter into a 

register prescribed for the purpose every acquisition of right reported to him 

under section 109 or which comes to his notice from any other source.  

(2)  The patwari or Nagar Sarvekshak or person authorised, as the case may be, 

shall intimate to the Tahsildar, all reports regarding acquisition of right 

received by him under sub-section (1) in such manner and in such Form as 

may be prescribed, within thirty days of the receipt thereof by him. .  

(3)  On receipt of intimation under section 109 or on receipt of intimation of such 

acquisition of right from any other source, the Tahsildar shall within f if teen 

days,-  

(a)  register the case in his court;  

(b)  issue a notice to all persons interested and to such other persons and 

authorities as may be prescribed, in such Form and manner as may be 

prescribed; and  

(c)  display a notice relating to the proposed mutation on the notice board of 

his off ice, and publish it in the concerned village or sector in such 

manner as may be prescribed;  

(4)  The Tahsildar shall, after affording reasonable opportunity of being heard to 

the persons interested and after making such further enquiry as he may deem 

necessary, pass orders relating to mutation within thirty days of registration 

of case, in case of undisputed matter, and within f ive months, in case of  

disputed matter, and make necessary entry in the village khasra or sector 

khasra, as the case may be, and in other land records.  
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(5)  The Tahsildar shall supply a certif ied copy of the order passed under sub-

section (4) and updated land records free of cost to the parties within thirty 

days, in the manner prescribed and only thereafter close the case:  

 Provided that if  the required copies are not supplied within the period specif ied, 

the Tahsildar shall record the reasons and report to the Sub-Divisional Off icer.  

(6)  Notwithstanding anything contained in section 35, no case under this section 

shall be dismissed due to the absence of a party and shall be disposed of on 

merits.  

(7)  All proceedings under this section shall be completed within two months in 

respect of undisputed case and within six months in respect of disputed case 

from the date of registration of the case. In case the proceedings are not 

disposed of within the specif ied period, the Tahsildar shall report the 

information “of pending cases to the Collector in such Form and manner as 

may be prescribed.”.  

41.  Deletion of Section 112 – Section 112 of the principal Act shall be deleted.  

42.  Substitution of Section 113 – For section 113 of the principal Act, the following 

section shall be substituted, namely-  

“113. Correction of errors in record of rights – The Collector may, at any 

time, correct or cause to be corrected any clerical errors and any errors 

which the parties interested admit to have been made in the record-of-rights 

prepared under section 108.”. 

43.  Substitution of Section 114 – For section 114 of the principal Act, the following 

section shall be substituted, namely:-  

“114. Land records – (1) Following land records shall be prepared for every 

village, namely:-  

(a)  vil lage map, abadi map and block map under section 107;  

(b)  record of rights under section 109;  

(c)  vil lage khasra or village f ield book in such Form as may be prescribed;  

(d)  Bhoo-Adhikar Pustika under section 114-A; 

(e)  (i)  details of all unoccupied land under section 233;  

 (ii)  Nistar Patrak under section 234;  

 (ii i)  Wajib-ul-arz, if  any, under section 242;  

(f)  details of diverted land; and  

(g)  any other record as may be prescribed.  

(2)  Following land records shall be prepared for each sector in every urban area, 

namely:-  
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(a) sector map under section 107;  

(b)  record of rights under section 108;  

(c) sector khasra or sector f ield book in such Form as may be prescribed;  

(d)  Bhoo-Adhikar Pustika under section 114-A;  

(e)  (i)  details of all unoccupied land under section 233;  

 (ii)  land reserved for public purposes under section 233-A;  

 (f) details of diverted land; and  

(g)  any other record as may be prescribed.”.  

44.  Substitution of Section 114-A – For Section 114-A of the principal Act, the 

following section shall be substituted, namely:-  

“114-A.Bhoo-Adhikar Pustika.– (1) The Tashildar may provide to every 

Bhumiswami whose name is entered in the khasara prepared under section 

114 a Bhoo-Adhikar Pustika in respect of his all holdings in the village or 

sector, as the case may be, which shall be provided to him in such Form and 

on payment of such fee as may be prescribed.  

(2)  The Bhoo-Adhikar Pustika shall consist of two parts bound as one book,  

which shall contain such particulars as may be prescribed.  

(3)  A Tahsildar may, on his own motion or on application of the Bhumiswami, 

after making such enquiry as he deems fit, correct any wrong or incorrect 

entry in BhooAdhikar Pustika.”.  

45.  Substitution of Section 115– For section 115 of the principal Act, the following 

section shall be substituted, namely:-  

“1l5. Correction of wrong or incorrect entry in land record– (l) A Sub-

Divisional Off icer may, on his own motion or on application of an aggrieved 

person, after making such enquiry as he deems fit, correct any wrong or 

incorrect entry including an unauthorised entry in the land records prepared 

under section 114 other than Bhoo-AdhikarPustika and - record of rights, and 

such corrections shall be authenticated by him:  

Provided that no action shall be initiated for correction of any entry pertaining to a 

period prior to f ive years without the sanction in writing of the Collector. 

(2) No order shall be passed under sub-section (l) without 

(a) getting a written report from the Tahsildar concerned; and  

(b) giving an opportunity of hearing to all parties interested: 

       Provided that where interest of Government is involved, the Sub-Divisional 

Off icer shall submit the case to the Collector.  

(3)  On receipt of a case under sub-section (2), the Collector shall make such 

enquiry and pass such order as he deems fit.”. 
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46.  Deletion of Section 116 – Section 116 of the principal Act shall be deleted.  

47.  Deletion of Section 118 – Section 118 of the principal Act shall be deleted.  

48.  Deletion of Section 119 – Section 119 of the principal Act shall be deleted.  

49.  Amendment of Section 120 – In section 120 of the principal Act, for the word 

“Measurer”, the words “Nagar Sarvekshak” shall be substituted.  

50.  Deletion of Section 121 – Section 121 of the principal Act shall be deleted.  

51.  Substitution of Section 124 – For Section 124 of the principal Act, the following 

section shall be substituted, namely-  

“124. Construction of boundary marks of village, Sectors, and survey 

numbers or plot numbers – (1) Boundaries of all vil lages and sectors shall  

be f ixed and demarcated by permanent boundary marks.  

(2)  The State Government may, in respect of any village or sector, by 

notif ication, order that the boundaries of all survey numbers, block numbers 

or plot numbers of the village or sector or part thereof shall also be f ixed and 

demarcated by boundary Mark.  

(3)  Such boundary marks shall, subject to the provisions hereinafter contained, 

be of such specif ication and Shall be constructed and maintained in such 

manner as may be prescribed.  

(4)  Every holder of land shall be responsible for the maintenance and repair of 

the permanent boundary marks erected hereon.”. 

52.  Amendment of Section 125 – In section 125 of the principal Act, in the marginal 

heading and provision, for the words “villages, Survey numbers and plot 

numbers”, the words “villages, sectors, survey numbers, block numbers and plot 

numbers” shall be substituted.  

53.  Amendment of Section 126 – In section 126 of the principal Act, 

(i) in sub-section (I), for the words “summarily eject”, the words “summarily eject 

in a manner prescribed” shall be substituted;  

(ii) sub-sections (2) and (3) shall be deleted.  

54.  Substitution of Section 127 – For section 127 of the principal Act, the following 

section shall be substituted, namely:-  

“127.  Demarcation and maintenance of boundary lines – (1) Every holder of  

land adjoining a village road or sector road or unoccupied land or land 

reserved for community purposes shall, at his own cost and in the manner 

prescribed-  

(a)  aff ix the boundary marks between his land and village road or sector 

road or unoccupied land or land reserved for community purposes 

adjoining it, and  

(b)  repair and renew such boundary marks from time to time.  
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(2)  If  the holder fails to aff ix the boundary marks or repair or renew the boundary 

marks as required by sub-section (1), the Tahsildar may, after such notice,  

as he deems fit, cause the boundary marks to be aff ixed or the boundary 

marks to be repaired or renewed and may recover the cost incurred as an 

arrear of land revenue.  

 Explanation – For the purpose of this section. “Village road or sector road” 

means a road as such which bears an indicative survey number or plot 

number.”. 

55.  Amendment of Section 128 – In section 128 of the principal Act, in sub-section 

(I), for the words “After the end of November in each year the patel of the village”, 

the words “The Patwari or Nagar Sarvekshak” shall be substituted.  

56.  Substitution of Section 129 – For section 129 of the principal Act, the following 

section shall be substituted, namely:-  

“129. Demarcation of boundaries of survey number or sub-division of 

survey number or block number or plot number– (1) The Tahsildar may, 

on application of a party depute a Revenue Inspector or Nagar Sarvekshak to 

demarcate the boundaries of a survey number or of a sub-division of survey 

number or of a block number or of a plot number and construct boundary 

marks thereon.  

(2) The Revenue Inspector or Nagar Sarvekshak so deputed shall, after giving 

notice to parties interested including the neighbouring land holders, demarcate 

the boundaries of a survey number or of a subdivision of survey number or of a block 

number or of a plot number, construct boundary marks thereon and submit a demarcation 

report to the Tahsildar in such manner as may be prescribed. The demarcation report 

shall also include the particulars of the possession, if any, of any person other than the 

Bhumiswami on the land demarcated.  

(3) For carrying out the demarcation the Revenue Inspector or Nagar Sarvekshak 

may take the assistance of such agency and in such manner as may be 

prescribed.  

(4) On the receipt of the demarcation report, the Tahsildar may, after giving 

opportunity of hearing to the parties interested including the neighbouring 

land holders, confirm the demarcation report or may pass such order as he 

thinks f it.  

(5)  A party aggrieved by the confirmation of demarcation report under sub-

section (4), may apply to the Sub-Divisional Off icer to set it aside on any of 

the following grounds-  

(a)  that he was not given notice required under sub-section (2) or 

opportunity of hearing under sub-section (4); or  

(b)  any other suff icient ground: 

                 

  



 

100 

 

  Provided that such application shall not be entertained after the expiry of forty-five 

days from the date of confirmation of the demarcation report by the Tahsildar or the date 

of knowledge, whichever is later. 

(6)  The Sub-Divisional Off icer may, if  he admits the application made under 

subsection (5), after giving opportunity of hearing to the parties interested 

including the neighbouring land holders and making such enquiries as he may think fit, 

either confirm the demarcation report submitted under sub-section (2) or depute a team 

consisting of such persons as may be prescribed to carry out the demarcation once 

again.  

(7)  The team deputed under sub-section (6) shall, after giving notice to parties 

interested including the neighbouring land holders, demarcate the boundaries 

of a survey number or of a sub-division of survey number or of a block 

number or of a plot number, construct boundary marks thereon and submit 

report to the Sub-Divisional Off icer in such manner as may be prescribed and 

the Sub-Divisional Off icer may pass such orders on it as he thinks f it.  

(8) Notwithstanding anything contained in sections 44 and 50, no appeal or 

application for revision shall l ie against any order passed or proceedings 

taken under this section.  

(9)  The State Government may make rules for regulating the procedure to be 

followed by the Tahsildar in demarcating the boundaries of a survey number 

or of a subdivision of survey number or of a block number or of a plot number 

prescribing the nature of the boundary marks to be used, and authorizing the 

levy of fees from the holders of land in demarcated survey number or sub-

division or block number or plot number.”.  

57.  Amendment of Section 130 – In section 130 of the principal Act, for the words 

“one thousand”, the words “f ive thousand” shall be substituted and the words “and 

of rewarding the informant, if  any” shall be omitted.  

58.  Substitution of Section 131 – For section 131 of the principal Act, the following 

section shall be substituted, namely:-  

“131.  Rights of way and other private easements – (l) In the event of a 

dispute arising as to the route by which a cultivator shall have access to his 

f ields or to the unoccupied lands or pasture lands of the village, otherwise 

than by the recognised roads, paths or common land, including those road 

and paths recorded in the village Wajib-ul-arz prepared under section 242 or 

as to the source from or course by which he may avail himself of water or as 

to the course by which he may drain water from his f ields, a Tahsildar may,  

after local enquiry, decide the matter with reference to the previous custom in 

each case and with due regard to the conveniences of all the parties 

concerned.  
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(2) The Tahsildar may, at any stage of the enquiry, pass an interim order to 

grant immediate relief in respect of any matter under dispute in subsection 

(1) if  he is of the opinion that grant of such relief is necessary in the facts 

and circumstances of the case: 

   Provided that such interim order shall stand vacated on the expiry of 

ninety days from the date of the order unless vacated earlier.”. 

59. Deletion of Section 132 – Section 132 of the principal Act shall be deleted. 

60.  Substitution of Section 133 – For section 133 of the principal Act, the following 

section shall be substituted, namely:-  

 “133. Removal of obstruction – (l) If  a Tahsildar f inds that any encroachment or 

obstruction impedes the free use of a recognised road or path including those 

roads and paths recorded in the village Wajib-ul-arz or Common land of a village 

or impedes the road or water course or source of water or drainage of water which 

has been the subject of a decision under section 131, he may order the person 

responsible for such encroachment or obstacle to remove it.  

(2) If  such person fails to comply with the order passed under sub-section (1), 

the Tahsildar may cause the encroachment or obstacle to be removed and 

may recover from such person the cost of removal thereof and such person 

shall be liable, under the written order of the Tahsildar stating the facts and 

circumstances of the case, to a penalty which may extend to ten thousand 

rupees.  

(3) If  any person fails to remove the encroachment or obstruction for more than 

seven days after the date of order of removal thereof under sub-section (1),  

then without prejudice to the penalty that may be imposed under sub-section 

(2), the Sub-Divisional Off icer shall cause him to be apprehended and shall 

send him with a warrant to be confined in a civil prison for a period of f if teen 

days in case of f irst order of removal of encroachment or obstruction and six 

months in case of second or subsequent order of removal of encroachment or 

obstruction: 

 Provided that no action under this sub-section shall be taken unless a notice 

is issued calling upon such person to appear before the Sub-Divisional 

Off icer on a day to be specif ied in the notice and to show cause why he 

should not be committed to the civil prison:  

 Provided further that the Sub-Divisional Off icer may order the release of such 

person from detention before the expiry of the period mentioned in the 

warrant if  he is satisf ied that the encroachment or obstruction has been 

removed: 

 Provided also that no woman shall be arrested or detained under this 

section.”. 
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61.  Deletion of Section 136– Section 136 of the principal Act shall be deleted.  

62.  Amendment of Section 138 – In section 138 of the principal Act, in sub-section 

(1), the word “primarily” shall be omitted.  

63.  Deletion of Section 139 – Section 139 of the principal Act shall be deleted.  

64.  Substitution of Section 140 – For section 140 of the principal Act, the following 

section shall be substituted, namely:-  

“140. Dates on which land revenue falls due and payable – (1) The land 

revenue payable on account of a year shall fall due on the f irst day of April of 

that year and shall be paid up to the last day of June of that year, in such 

manner, to such person and at such places as may be prescribed:  

 Provided that the dues of the land revenue payable at the time of the 

commencement of the Madhya Pradesh Land Revenue Code (Amendment) Act, 

2018 shall be paid before the 1s t April, 2019.  

(2) A person may, at his option, pay up to ten years land revenue in advance:  

 Provided that no rebate shall be granted on such advance payment:  

 Provided further that if  the land revenue is subsequently enhanced the difference 

of amount shall be payable.”. 

65.  Substitution of Section 141 – For section 141 of the principal Act, the following 

section shall be substituted, namely:-  

“141. Definition of “arrear” and “defaulter”– Any land revenue due and not 

paid til l the end of period as specif ied in section 140 becomes therefrom an 

arrear, and the persons responsible for it become defaulters.”.  

66.  Substitution of Section 142– For section 142 of the principal Act, the following 

section shall be substituted, namely:-  

“142. Person receiving land revenue bound to give receipt – Every  person 

who receives a payment on account of land revenue or on account of any 

sum of money recoverable as an arrear of land revenue shall grant a receipt 

to the payee for such sum and in such Form as may be prescribed.”.  

67.  Substitution of Section 143 – For section 143 of the principal Act, the following 

section shall be substituted, namely: -  

“143. Penal interest on delayed payment of land revenue- If  land revenue is 

not paid up to the end of the period as specified in section 140, simple interest shall be 

payable on the arrear thereafter till the date of payment at the rate of twelve per centum 

per annum for first twelve months and thereafter at the rate of fifteen per centum per 

annum: 

  Provided that no such interest shall be payable for delayed payment,  

where any payment of land revenue has been suspended by the order of the 

Government.” . 
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68.  Substitution of Section 144 – For section 144 of the principal Act, the following 

section shall be substituted, namely: -  

“144. Remission or suspension of land revenue on failure of crops –The State 

Government may, by notification stating the reasons, grant remission or suspension of 

land revenue in years in which crops have failed in any area or in which crops could not 

be grown in any area in consequence of any order made under any law by a competent 

authority.”.  

69.  Amendment of Section 145 – In section 145 of the principal Act, in sub-section 

(I), for the words “by the Collector or by the Tahsildar”, the words 

“by the Tahsildar” shall be substituted.  

70.  Substitution of Section 146 – For section 146 of the principal Act, the following 

section shall be substituted, namely: -  

“146. Notice of demand – (1) A Tahsildar shall cause a notice of demand to be 

served on any defaulter before the issue, of any process under section 147 

for the recovery of an arrear.  

(2)  Any defaulter may apply to the Tahsildar that nothing is due or that the 

amount due is less than the amount for which the notice of demand has been 

served and the Tahsildar shall decide the objection so raised and only 

thereafter proceed to issue any process under section 147, if  required.”.  

71. Amendment of Section 147– Section 147 of the principal Act shall be 

renumbered as sub-section (1) thereof and – 

(i) in sub-section (1) as so renumbered,– 

(a) the words “or Gram Sabha” occurring in the opening paragraph shall be 

omitted;  

(b) for clause (c), the following clause shall be substituted, namely: 

“(c) by attachment and sale of any other immovable property wherever 

situate belonging to the defaulter:”; .  

(i i)  after sub-section (1) as so renumbered, the following sub-sections shall be 

added, namely-  

“(2)  Notwithstanding anything contained in sub-section (1), the Tahsildar may recover 

the arrear of land revenue by attaching any financial asset including bank account or 

locker, wherever situate, of the defaulter. The attachment of financial assets of the 

defaulter shall, so far as possible be made by serving a garnishee order on the 

incharge of financial assets in the manner laid down in Order 21 contained in the 

First Schedule to the Code of Civil Procedure, 1908 (No.5 of 1908). In case of a 

locker hired by the defaulter, the same shall be sealed in the presence of such 

incharge, who shall thereafter await further orders of the Tahsildar regarding 

preparation of inventory of its contents and their ultimate disposal.  
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(3)  The Sub-Divisional Off icer may cause any person committing default in 

payment of an arrear of land revenue exceeding rupees f if ty lakh to be 

arrested and shall send him with a warrant to be confined in a civil prison for 

a period not exceeding f if teen days unless the arrears are sooner paid: 

 Provided that no action under this sub-section shall be taken unless a notice 

is issued calling upon such person to appear before the Sub-Divisional 

Off icer on a day to be specif ied in the notice and to show cause why he 

should not be committed to the civil prison.  

(4)  Notwithstanding anything contained in sub-section (3), no person shall be 

arrested or confined in a civil prison for an arrear of land revenue, where and 

for so long as such person-  

(a)  is a minor, or a person mentally il l or mentally retarded; and  

(b)  is exempted under sections 133, 135 or 135-A of the Code of Civil 

Procedure, 1908.  

(5)  The Sub-Divisional Officer issuing the arrest warrant may withdraw such warrant if the 

defaulter pays or undertakes to pay the whole or substantial portion of the arrears and 

furnishes adequate security therefor.”. 

72.  Amendment of Section 149 – In section 149 of the principal Act, the words and 

brackets “clauses (a) and (c) of” shall be omitted.  

73.  Substitution of Section 150 – For section 150 of the principal Act, the following 

section shall be substituted, namely:-  

“150. Payment before property is knocked down at a sale and thereupon 

proceeding to be stayed – If  proceedings are taken under this Chapter 

against any person for the recovery of an arrear of land revenue, he may, at 

any time before the property is knocked down at a sale, pay the amount 

claimed and there upon the proceedings shall be closed.”. 

74.  Amendment of Section 151 – In section 151 of the principal Act, in sub-section 

(2) for the words, bracket, letter and f igure “clause (c) of section 147”, the words, 

brackets, letter and f igures “clause (c) of sub-section (1) of section 147” shall be 

substituted.  

75.  Substitution of Section 153 – For section 153 of the principal Act, the following 

section shall be substituted, namely:-  

“153. Purchaser’s title – Where immovable property is sold under the 

provisions of this Chapter and such sale has become absolute, the property 

shall be deemed to have vested in the purchaser from the time when full 

money as specif ied in the letter of sale is deposited by the purchaser.”.  

76.  Amendment of Section 154-A – In section 154-A of the principal Act, in sub-

section (1),-  
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(i) for the word and f igure “section 147”, the words, bracket and f igures “sub-

section (I) of section 147” shall be substituted;  

(ii) the f irst proviso shall be deleted; 

(ii i)  in the second proviso, the word “further” shall  be omitted.  

77. Amendment of Section 155 – In section 155 of the principal Act, in proviso to 

clause (g), for full stop, semicolon shall be substituted and thereafter the 

following clause shall be added, namely:-  

“(h) all moneys becoming payable to such entity owned and controlled by the 

State Government as may be notif ied by the State Government in this behalf:  

   Provided that no action shall be taken ‘on application for recovery of a 

sum specified in this clause unless such application is accompanied by a 

certif icate signed by the chief executive, by whichever name called, of the said 

entity that the said sum should be recovered as an arrear of land revenue.”.  

78.  Amendment of Section 158 – In section 158 of the principal Act, in sub-section 

(3), for the proviso, the following proviso shal l be substituted, namely:-  

   “Provided that no such person shall transfer such land within a period of  

ten years from the date of lease or allotment and thereafter may transfer such 

land with the permission obtained under sub-section (7-b) of section 165.”. 

79.  Amendment of Section 161 – In section 161 of the principal Act, in the marginal 

heading and in sub-section (1), the words ‘during the currency of settlement” shall  

be omitted.  

80.  Deletion of Section 162 – Section 162 of the principal Act shall be deleted.  

81.  Deletion of Section 163 – Section 163 of the principal Act shall be deleted.  

82.  Amendment of Section 165 – In section 165 of the principal Act, in sub-section 

(4), for the second proviso, the following proviso shall be substituted, namely:-  

   “Provided further that in case of the transfer of land under sub-clause (a) 

of clause (i) of the preceding proviso for industrial purpose, the land shall be 

diverted under section 59 prior to such transfer.”. 

83.  Substitution of Section 168 – For section 168 of the principal Act, the following 

section shall be substituted, namely:-  

“168. Leases  – (1) A Bhumiswami may lease any land comprised in his 

holding which has been assessed for the purpose of agriculture under section 

59, for any period not exceeding f ive years at a time.  

(2) The lessee shall hold the land on such terms and conditions as may be 

agreed upon between him and the Bhumiswami.  
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(3)  Tahsildar on the application of the Bhumiswami on the ground of breach of  

any material term or condition of the lease or the lease ceasing to be in force 

may order the lessee to hand over possession of the land to the Bhumiswami.  

(4) If  a lessee does not hand over the possession of the land to the Bhumiswami 

on the expiry of the lease or within seven days from the date of the order 

passed by the Tahsildar under sub-section (3), the Bhumiswami shall be 

deemed to have been improperly dispossessed from his land by the lessee 

and shall be entitled to relief under section 250.  

 Explanation- For the purposes of this section-  

(a) “lease” means a transfer of a right to enjoy any land, made for a certain time, 

expressed or implied in consideration of a price paid or promised or of money 

or any other thing of value to be given periodically to the transferor by the 

transferee who accepts the transfer on such terms;  

(b) any arrangement where by a person cultivates any land of a Bhumiswami on 

condition of his giving a specif ied share of the produce of the land to the 

Bhumiswami shall be deemed to be a lease;  

(c) any lease given under sub-section (I) for a period exceeding f ive years shall  

be deemed to have been given for a period of f ive years;  

(d) the grant of a right merely to cut grass or to graze cattle or to grow 

“singhara” or to propagate or collect lac, or to pluck or collect tendu leaves 

shall not be deemed to be a lease of the land.”.  

84.  Deletion of Section 169 – Section 169 of the principal Act shall be deleted.  

85.  Deletion of Section 171 – Section 171 of the principal Act shall be deleted.  

86.  Deletion of Section 172 – Section 172 of the principal Act shall be deleted.  

87.  Deletion of Section 174 – Section 174 of the principal Act shall be deleted.  

88.  Deletion of Section 176 – Section 176 of the principal Act shall be deleted.  

89.  Substitution of Section 178-A – For section 178-A of the principal Act, the 

following section shall be substituted, namely: -  

“178-A.Partition of land in life time of Bhumiswami – (1) If  any Bhumiswami 

wishes to partition his holding assessed for purpose of agriculture under 

section 59 or any part thereof amongst his legal heirs during his life time, he 

may apply for partition of such holding or part thereof to the Tahsildar.  

(2) The Tahsildar may after hearing the legal heirs divide the holding or part 

thereof and apportion the assessment in accordance with the rules made 

under this Code.”. 
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90.  Substitution of Section 181A– For Section 181-A of the principal Act, the 

following section shall be substituted, namely:- 

“181A. Person having Free hold right shall be Bhumiswami– Every person, 

who holds land in free hold right immediately prior to the coming into force of  

the Madhya Pradesh Land Revenue Code (Amendment) Act, 2018, shall be 

the Bhumiswami of such land.”. 

91.  Amendment of Section 182 – In section 182 of the principal Act, in sub-section 

(2), for the words “a Revenue Officer”, the words “the Collector” shall be 

substituted.  

92.  Substitution of Section 183 – For section 183 of the principal Act, the following 

section shall be substituted, namely:-  

“183.Service land – (1) Any person holding land on the condition of rendering 

service as a Kotwar shall cease to be enti tled to such land if he diverts such 

land to non-agricultural purposes.  

(2)  Any right of a Kotwar in the service land shall not be transferred nor be 

transferable by way of sale, gift, mortgage, sub-lease or otherwise except by 

a sub-lease for a period not exceeding one year.  

(3)  If  a Kotwar dies, resigns or is lawfully dismissed, the service land shall pass 

to his successor-in-off ice.  

(4)  The right of a Kotwar in such land shall not be attached or sold in execution 

of a decree nor shall a receiver be appointed to manage such land under 

section 51 of the Code of Civil Procedure, 1908.  

(5)  If a Kotwar contravenes or attempt to contravene the provisions of sub-section (1) and 

(2), without prejudice to any action that may be taken against him under the provisions of 

this Code or any other law, such service land may be taken back from him by the order of 

the Tahsildar and the Kotwar or any other person who unauthorisedly continue to remain 

in possession of the land may be ejected under section 248. 

(6) The service lands situated –  

(a) in an urban area: 

(b) in such area for which development plan has been approved: 

(c) in such area beyond the outer limit of urban area, as notif ied by the 

State Government, 

   shall cease to be service land from the date as notif ied by State 

Government and the Tahsildar shall cause necessary changes in the land 

records.”  

93. Deletion of Section 184 – Section 184 of the principal Act shall be deleted. 

94.  Deletion of Chapter XIV and Saving – Chapter XIV of the principal Act regarding 

Occupancy Tenants, containing sections 185 to 202 (both inclusive) shall be 

deleted:  
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   Notwithstanding the deletion of the said chapter, any case or proceeding 

regarding occupancy tenant pending before the Board or any Revenue Officer or 

any authority before the commencement of the Madhya Pradesh Land Revenue 

Code (Amendment) Act, 2018 shall be heard and decided by the Board or such 

Revenue Officer or authority, as if  the said Amendment Act had not been 

passed.”.  

95.  Substitution of Section 203 – For section 203 of the principal Act, the following 

section shall be substituted, namely:-  

“203. Alluvion and diluvion – (1) Alluvial land formed on any bank shall vest 

in the State Government but the Bhumiswami, if  any, of the land adjoining 

such bank shall be entitled to the use of the alluvial land so added to his 

holding free from the payment of land revenue til l the land survey is 

undertaken, unless the area added to his holding exceeds half hectare. 

(2)  Where any holding is diminished in area by diluvion to an extent greater than 

half hectare, the land revenue payable on such holding shall be reduced.”. 

96.  Amendment of Section 210 – In Section 210 of the principal Act, for the words 

“Settlement Commissioner” the word ‘Commissioner” shall be substituted.  

97.  Amendment of Section 224 – In section 224 of the principal Act, for clause (a), 

the following clause shall be substituted, namely:- .  

“(a) to collect land revenue and other related taxes and cesses payable through 

him and such other government dues ordered to be collected through him 

after deducting the collection charges, as may be determined by the State 

Government time to time, and pay into the Government treasury;”.  

98.  Deletion of Section 225 – Section 225 of the principal Act shall be deleted.  

99.  Amendment of Section 227 – In section 227 of the principal Act, the word and 

f igure “or 225” shall be deleted.  

100.  Amendment of Section 229 – In section 229 of the principal Act, the word and 

f igure “constituted in accordance with the provisions of section 232” shall be 

omitted.  

101.  Amendment of Section 230 – In section 230 of the principal Act, the proviso to 

sub-section (1) shall be deleted.  

102. Substitutions of Section 231 – For section 231 of the principal Act, the following 

section shall be substituted, namely: -  

“231. Remuneration of kotwars– The State Government may, by general  

order, subject to such restrictions, terms and conditions as may be 

mentioned therein, from time to time, f ix the norms for providing service land 

or remuneration or both to Kotwars for their services.”. 
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103. Deletion of Section 232 – In Chapter XVII of the principal Act, subheading “C- 

Gram Sabha” and section 232 shall be deleted.  

104.  Substitutions of Section 233 – For section 233 of the principal Act, the 

following section shall be substituted, namely:-  

“233. Record of unoccupied land – A record of all unoccupied land shall be 

prepared for every village and urban area in accordance with rules made in 

this behalf.”. 

105. Insertion of Section 233-A – After section 233 of the principal Act, the following 

section shall be inserted, namely:-  

“233-A.Land to be set apart for public purposes in urban area – The Collector 

may, in accordance with the directions issued by the State Government in 

this behalf, from time to time,-  

(a) set apart unoccupied lands in an urban area for public purposes;  

(b) change the public purpose for which any such land is set apart; or  

(c) rescind the action taken under clause (a) in respect of any such land:  

 Provided that no land shall be set apart for public purposes under this  

section which is inconsistent with the approved development plan.”. 

106. Substitutions of Section 234 – For section 234 of the principal Act, the following 

section shall be substituted, namely:-  

“234. Preparation of Nistar Patrak – The Sub-Divisional Off icer shall, in 

accordance with the provisions of this Code and the rules made thereunder, 

prepare a Nistar Patrak for every village embodying a scheme of 

management of all unoccupied land in the village and all matters incidental  

thereto and more particularly matters specif ied in section 235.”.  

107.  Amendment of Section 239 – In section 239 of the principal Act, 

(i) sub-sections (2), (3) and (4) shall be deleted;  

(ii) for sub-sections (5) and (6), the following sub-sections shall be substituted, 

namely:-  

“(5) If  any of the terms and conditions of tree planting permit or tree patta 

granted under this section prior to the commencement of the Madhya 

Pradesh Land Revenue Code (Amendment) Act, 2018 is breached, the 

Tahsildar may, after giving reasonable opportunity of being heard to the 

holder thereof, cancel the tree planting permit or tree patta and if such 

person unauthorisedly continues to remain in possession of the 

unoccupied land the Tahsildar shall proceed to take action against him 

under  

section 248.  
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(6) The unoccupied land on which any tree planting permit or tree patta has 

been given prior to the commencement of the Madhya Pradesh Land 

Revenue Code (Amendment) Act, 2018 may be used for any public 

purpose by the order of the Collector. If  any interest of the holder of  

such tree planting permit or tree patta is adversely affected due to such 

use, the holder shall be entitled for such compensation which shall be 

calculated in such manner as may be prescribed.”. 

108.  Amendment of Section 240- In Section 240 of the principal Act, – 

(i)  for the existing marginal heading, the following marginal heading shall be 

substituted, namely:-  

 “Prohibition of cutting of certain trees in villages”;  

(ii)  for sub-section (1), the following sub-section shall be substituted, namely:-  

“(1) The State Government may by rules made in this behalf, prohibit or 

regulate cutting of trees in villages standing on the land belonging to 

Bhumiswami or State Government, if  it is satisf ied that such prohibition 

or regulation is in the public interest or required for preventing erosion 

of soil.”.  

109.  Amendment of Section 243 – In section 243 of the principal Act, in sub-section 

(3), for the words, f igures and bracket “The Land Acquisition Act, 1894 (No. 1 of 

1894)”, the words, f igures and bracket “The Right to Fair Compensation and 

Transparency in Land Acquisition, Rehabilitation and Resettlement Act, 2013 (No. 

30 of 2013)” shall be substituted.  

110.  Substitution of Section 244 – For section 244 of the principal Act, the 

following section shall be substituted, namely:-  

“244. Allotment of abadi sites– Subject to rules made in this behalf: the 

Tahsildar shall allot abadi sites on lease in the abadi area.”. 

111.  Substitution of Section 245 – For section 245 of the principal Act, the 

following section shall be substituted, namely:-  

“245. Rights to hold house site free of land revenue – Any building site of  

reasonable dimensions in the abadi, which is held by a kotwar or by a person 

who holds land or who works as an agricultural artisan or an agricultural  

labourer in such village or in a village usually cultivated from such village, as 

on the commencement of the Madhya Pradesh Land Revenue Code 

(Amendment) Act, 2018, shall not be liable to the payment of land revenue”.”  

112. Amendment of Section 246 – For section 246 of the principal Act, the following 

section shall be substituted, namely:-  
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“246. Rights of persons holding house site in abadi – Every person who 

lawfully holds any land as a house site in the abadi immediately prior to 

coming into force of the Madhya Pradesh Land Revenue Code (Amendment) 

Act, 2018, shall be a Bhumiswami.”. 

113.  Amendment of Section 248 – In section 248 of the principal Act, in sub-section 

(1), for the words “to pay the rent of the land for the period of unauthorised 

occupation at twice the rate admissible for such land in locality and to pay f ine 

which may extend to twenty per centum of the market value of such encroached 

land”, the words “to a f ine with may extend to one lakh rupees” shall be 

substituted.  

114. Substitution of Section 250 – For section 250 of the principal Act, the following 

section shall be substituted, namely :– 

“250. Reinstatement of Bhumiswami improperly dispossessed – (1) The 

Tahsildar shall,-  

(a) on application of a Bhumiswami or his successor-in-interest who has 

been improperly dispossessed, issue a show cause notice to the person 

occupying Bhumiswami’s land to explain the grounds of his possession 

and make such enquiry as he thinks f it; or  

(b)  on coming to know that a Bhumiswami has been improperly 

dispossessed, on his own motion start proceedings under  

clause (a).  

(2)  If  after the enquiry the Tahsildar f inds that the Bhumiswami has been 

improperly dispossessed, he shall order the restoration of the possession to 

the Bhumiswarni and also put him in possession of the land,  

(3)  The Tahsildar may, at any stage of the enquiry, pass an interim order to the 

person occupying the land to hand-over its possession to the Bhumiswami, if  

he f inds that the Bhumiswami was dispossessed by opposite party within six 

months prior to the submission of the application or commencement of 

suomotu proceedings under this section.  

(4)  The person against whom an interim order has been passed under sub-

seciton (3) may be required by the Tahsildar to execute a bond for such sum 

as the Tahsildar may deem fit for abstaining from taking possession of land 

until the f inal order is passed by the Tahsildar and if the person executing a 

bond is found to have entered into or taken possession of the land in 

contravention of the bond, the Tahsildar may forfeit the bond in whole or in 

part and may recover such amount as an arrear of land revenue.  

(5) W here the Tahs i ldar  orders  res torat ion  of  possess ion of  land to the  

B h um i sw am i  u n d e r  s ub - s ec t i o n  ( 2 ) ,  t h e  Ta h s i l d a r  s h a l I  a l s o  aw ar d   
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 compensation to be paid to the Bhumiswami by the opposite party for the 

period of his unauthorised possession and such compensation shall be 

calculated at the pro rata rate of ten thousand rupees per hectare per year. 

The compensation awarded under this section shall be recoverable as an 

arrear of land revenue.  

(6) When an order has been passed under sub-section (2) for the restoration of  

possession of land to the Bhumiswami, the Tahsildar may require the 

opposite party to execute a bond for such sum as the Tahsildar may deem fit 

for abstaining from taking possession of the land in contravention of the 

order.  

(7) Where an order has been passed under sub-section (2) for the restoration of  

the possession of land to the Bhumiswami, the opposite party shall also be 

liable to f ine which may extend to f if ty thousand rupees.  

(8)  If  any person continues in unauthorised occupation or possession of land for 

more than seven days after the date of order for restoration of possession 

under subsection (2) or sub-section (3), then without prejudice to the 

compensation payable under sub-section (5) or the f ine under sub-section 

(7), the Sub-Divisional Off icer shall cause him to be apprehended and shall 

send him with a warrant to be confined in a civil prison for a period of f if teen 

days in case of f irst order for restoration of possession and shall cause him 

to be apprehended and shall send him with a warrant to be confined in such 

prison for a period of three months in case of second or subsequent orders 

for restoration of the possession to such Bhumiswami:  

 Provided that no action under this section shall be taken unless a notice is 

issued calling upon such person to appear before the Sub-Divisional Officer 

on a day to be specif ied in the notice and to showcause why he should not be 

committed to the civil prison:  

 Provided further that the Sub-Divisional Off icer may order the release of such 

person from detention before the expiry of the period mentioned in the 

warrant if  he is satisf ied that the unauthorized possession has been vacated.  

 Explanation I.–  For the purpose of this section, the Bhumiswami includes 

government lessee.  

 Explanation II.– For the purpose of this Section “improperly dispossessed” 

means a Bhumiswami who is dispossessed of his land otherwise than in due 

course of law or if  any person continues unauthorisedly in possession of land 

of the Bhumiswami to the use of which such person has ceased to be 

entitled.”.  

115.  Deletion of Section 250A – Section 250A of the principal Act shall be deleted.  
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116.  Deletion of Section 252 – Section 252 of the principal Act shall be deleted.  

117.  Amendment of Section 253 – In section 253 of the principal Act, sub-section 

(2) shall be deleted.  

118.  Deletion of Section 254 – Section 254 of the principal Act shall be deleted.  

119. Deletion of Section 255 – Section 255 of the principal Act shall be deleted.  

120.  Amendment of Section 257 – In section 257 of the principal Act, – 

(i)  clauses (n) (0), (p), (q), (r), (s), (t) and (u) shall be deleted;  

(ii)  for clause (x), the following clause shall be substituted, namely:– 

“(x) any decision regarding reinstatement of a Bhumiswami improperly 

dispossessed and confinement in civil prison under section 250;”:  

(i i i)  clause (x-i) shall be deleted;  

(iv)  clause (z-l ) shall be deleted.  

121.  Amendment of Section 258 – In section 258 of the principal Act,– 

(i)  in sub-section (2),– 

(a)  after clause (i), the following clause shall be inserted, namely: 

 “(i-a) prescription of Form for publishing proposal under section 13(2);”; 

 (b)  for clause (ii), the following clause shall be substituted, namely: 

 “(ii)  the prescription of the duties of Superintendents of Land Records 

and Assistant Superintendents of Land Records under section 

20(2);”; 

(c) for clause (ii i), the following clause shall be substituted, namely 

“(ii i) rates for assessment, imposition of premium and assessment and 

reassessment of land revenue and manner for intimation of diversion 

under section 59;”;  

(d) after clause (iv), the following clause shall be inserted, namely:-  

“(iv-a) prescription of other record under section 61 (e);  

(iv-b) powers to be exercised and duties shall be discharged under section 

63 (2);”; 

 (e) for clause (v), the following clause shall be substituted, namely: 

“(v)  formation of survey numbers, block numbers, plot numbers and their  

grouping into villages in non-urban areas or into sectors in urban areas 

under section 67;  

(v-a) division or amalgamation of any survey number, block number, 

plot number and assessment thereof under sub-section (3) of section 

68;”; 
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(f)  for clause (vi), the following clause shall be substituted, namely: 

“(vi) entry of survey numbers, block numbers and plot numbers and their sub-

divisions in land record under section 69;”;  

(g) for clause (vii) the following clause shall be substituted, namely: 

“(vii) division and al teration of village or sector by dividing or uniting the 

villages or sectors under section 71 ;”;  

(h) for clause (viii), the following clause shall be substituted, namely: 

“(viii) rates of f ixation of assessment on holding under section 72 ;”;  

(i) clauses (ix), (x) and (xi) shall be deleted;  

(j) for clause (xii), the following clause shall be substituted, namely:-  

“(xii) the regulation of the conduct of land survey under section 77;”;  

(k)  clauses (xv), (xvi), (xvii) and (xviii) shall be deleted; 

(1)  for clause (xix), the following clause shall be substituted, namely:-  

“(xix) prescription of other duties of patwaris and Nagar Sarvekshaks under 

section 104 (2);”;  

(m) for clause (xxi), the following clause shall be substituted, namely: 

“(xxi) prescription of other particulars and scale of map under section 107;”;  

(n) for clause (xxiii), the following clause shall be substituted, namely: 

“(xxiii)prescription of Forms of, and manner for-  

(a)  reporting of acquisition of right, intimation;  

(b)  pre-mutation sketch, if  any;  

(c)  acknowledgement, 

(d)  registers,  

(e)  writing, intimation or displaying of notice;  

(f)  supply of copy;  

(g)  information of pending cases; and  

(h)  prescription of fees, under sections 109, and 110;”;  

(o) clause (xxiv) shall be deleted;  

(p) for clause (xxv), the following clause shall be substituted, namely: 

 “(xxv) preparation and prescription of land records under section  114;”; 

(q)  after clause (xxv), the following clause shall be inserted, namely: 

 “(xxv-a) prescription of fee on the payment of which BhooAdhikar 

Pustika shall be provided and details of particulars entered into under 

section 114-A;”; 
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(r)  for clause (xxviii), the following clause shall be substituted,  

namely:-;  

 “(xxviii)specification of and manner of, construction and maintenance of  

boundary marks of villages, sectors and survey numbers or plot 

numbers under section 124;”;  

(s)  for clause (xxix), the following clause shall be substituted, namely:-  

 “(xxix)the manner of demarcating boundary marks between a village 

road, village waste or land reserved for community purposes and 

the land adjoining it and the manner in which they shall be kept in 

repair and renewed under section 127;”;  

(t) for clause (xxxi), the following clause shall be substituted, namely 

 “(xxxi) manner, persons to whom and the places where, the land revenue 

shall be paid under section 140;”;  

(u)  in clause (xxxvi), the words “during the currency of settlement” shall be 

omitted;  

(v)  clause (xxxvii) shall be deleted;  

(w)  clause (xli) shall be deleted;  

(x)  clause (xlii i) shall be deleted;  

(y)  after clause (xliv), the following clause shall be inserted, namely: 

 “(xliv-a)regulation of partition in life time of a Bhumswami and 

apportionment of assessment under section I78-A;”; 

(z)  clauses (xlvii) to (li) shall be deleted; 

(z-a) clause (lvi) shall be deleted;  

(z-b) after clause (lvii) the following clause shall be inserted, namely: 

“(lvii-a) prescription of the record to be maintained under  

section 233-A;”; 

(z-c) for clause (Ix), the following clause shall be substituted, namely: 

“(lx) manner for calculation of compensation under section 239 (6);”; 

(z-d) after clause (Ixv), the following clause shall be inserted, namely: 

“(Ixv-a) for the purpose of carrying into effect the provisions of section 250;”; 

(z-e) clause (Ixvii) shall be deleted;  

(ii) after sub-section (2), the following sub-sections shall be inserted, namely: -  

“(2A) The State Governm ent  m ay,  f rom  t ime to t im e,  m ake ru les  

cons is tent  w i th the p rov is ions of  th is  Code regulat ing  the p ract ice,  

and p rocedure of  the Board and the p rocedure to be fo l low ed by  
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 other Revenue Courts and may by such rules annul, alter or add to all or  

any of the rules in Schedule I.  

(2B) In particular and without prejudice to the generality of the powers 

conferred by sub-section (2A), such rules may provide for all or any of  

the following matters, namely, -  

(a)  the service of summons, notices and other processes by post or in any 

other manner either generally or in any specif ied areas, and the proof of 

such service;  

(b)  the regulation of power of Revenue Officers to summon parties and 

witnesses and the grant of expenses to witnesses;  

(c)  the regulation of recognised agents with regard to appearances,  

applications and acts done by them in proceedings under this Code;  

(d)  procedure to be observed in effecting attachment of movable and 

immovable properties;  

(e)  procedure for publishing, conducting, setting aside and confirming sales 

and all ancillary matters connected with such proceedings;.  

(f)  the maintenance and custody, while under attachment, of livestock and 

other movable property, the fees payable for such live stock and 

property and the proceeds of such sale: 

(g) consolidation of appeals and others proceedings: 

(h) all forms, registers, books, entries and accounts which may be 

necessary or desirable for the transaction of the business of Revenue 

Courts: 

(i) the time within which, in the absence of any express provision, appeals 

or applications for revision may be f iled; 

(j) the cost of and incidental to any proceedings: 

(k) examination of witnesses on commission and payment of expenses 

incidental to such examination: 

(l) l icensing of petition-writers and the regulation of their conduct. 

(2c) Such rules shall from the date of publication or from such other date as may 

be specif ied, have the same force and effect as if  they were contained in 

Schedule I”  

122. Amendment of Schedule I. – In Schedule I to the principal Act, in the heading, 

for bracket, words and f igure “(See Section 41)”, the brackets, words, f igures and 

letters “[see section 258(2A) and (2C)]” shall be substituted. 

•  
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THE NEGOTIABLE INSTRUMENTS (AMENDMENT) ACT, 2018 

NO. 20 OF 2018 

[2nd August, 2018.] 

(The following Act of Parliament received the assent of the President on the 

2n d  August, 2018, and is hereby published for general information:) 

An Act further to amend the Negotiable Instruments Act, 1881. 

BE it enacted by Parliament in the Sixty-ninth Year of the Republic of India as 

follows:— 

1. Short title and commencement. – (1) This Act may be called the Negotiable 

Instruments (Amendment) Act, 2018. 

 (2) It shall come into force on such date as the Central  Government may, by 

notif ication in the Official Gazette, appoint. 

2.  Insertion of new section 143A. – In the Negotiable Instruments Act, 1881 

(hereinafter referred to as the principal Act), after section 143, the following 

section shall be inserted, namely:— 

 ‘‘143A. Power to direct interim compensation.– (1) Notwithstanding anything 

contained in the Code of Criminal Procedure, 1973, the Court trying an offence 

under section 138 may order the drawer of the cheque to pay interim 

compensation to the complainant— 

(a)  in a summary trial or a summons case, where he pleads not guilty to the 

accusation made in the complaint; and 

(b)  in any other case, upon framing of charge. 

(2) The interim compensation under sub-section (1) shall not exceed twenty 

percent of the amount of the cheque. 

(3) The interim compensation shall be paid within sixty days from the date of the 

order under sub-section (1), or within such further period not exceeding thirty 

days as may be directed by the Court on suff icient cause being shown by the 

drawer of the cheque. 

(4) If  the drawer of the cheque is acquitted, the Court shall direct the 

complainant to repay to the drawer the amount of interim compensation, with 

interest at the bank rate as published by the Reserve Bank of India, prevalent 

at the beginning of the relevant f inancial year, within sixty days from the date 

of the order, or within such further period not exceeding thirty days as may 

be directed by the Court on suff icient cause being shown by the complainant. 

(5)  The interim compensation payable under this section may be recovered as if  

it were a f ine under section 421 of the Code of Criminal Procedure, 1973. 
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(6)  The amount of f ine imposed under section 138 or the amount of  

compensation awarded under section 357 of the Code of Criminal Procedure, 

1973, shall be reduced by the amount paid or recovered as interim 

compensation under this section.’’.  

3.   Insertion of new section 148 – In the principal Act, after section 147, the 

following section shall be inserted, namely:— 

 ‘‘148. Power of Appellate Court to order payment pending appeal against 

conviction – (1) Notwithstanding anything contained in the Code of Criminal 

Procedure, 1973, in an appeal by the drawer against conviction under section 

138, the Appellate Court may order the appellant to deposit such sum which shall  

be a minimum of twenty per cent of the f ine or compensation awarded by the trial  

Court: 

 Provided that the amount payable under this sub-section shall be in addition to 

any interim compensation paid by the appellant under section 143A. 

(2)  The amount referred to in sub-section (1) shall be deposited within sixty days 

from the date of the order, or within such further period not exceeding thirty 

days as may be directed by the Court on suff icient cause being shown by the 

appellant. 

(3)  The Appellate Court may direct the release of the amount deposited by the 

appellant to the complainant at any time during the pendency of the appeal: 

 Provided that if  the appellant is acquitted, the Court shall direct the complainant 

to repay to the appellant the amount so released, with interest at the bank rate as 

published by the Reserve Bank of India, prevalent at the beginning of the relevant 

f inancial year, within sixty days from the date of the order, or within such further 

period not exceeding thirty days as may be directed by the Court on suff icient 

cause being shown by the complainant.’’.  

•  

 

 

YOUR ORDER SHOULD NOT BE JUSTICE, RATHER IT SHOULD BE 

OUT COME OF JUSTICE. 
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THE SPECIFIC RELIEF (AMENDMENT) ACT, 2018 

No. 18 of 2018 

[1 st  August, 2018.] 

(The following Act of Parliament received the assent of the President on the 1 s t  August,  

2018, and is hereby published for general information) 

An Act further to amend the Specif ic Relief Act, 1963. 

BE it enacted by Parliament in the Sixty-ninth Year of the Republic of India as 

follows:— 

1. Short title and commencement. – (1) This Act may be called the Specif ic 

Relief (Amendment) Act, 2018. 

(2) It shall come into force on such date as the Central  Government may, by 

notif ication in the Official Gazette, appoint and different dates may be appointed for 

different provisions of this Act and any reference in any such provision to the 

commencement of this Act shall be construed as a reference to the coming into force 

of that provision. 

2. Amendment of section 6. – In section 6 of the Specif ic Relief Act, 1963 

(hereinafter referred to as the principal Act), in sub-section (1), after the words “he or 

any person”, the words “through whom he has been in possession or any person” shall  

be inserted. 

3. Substitution of new section for section 10. – For section 10 of the principal  

Act, the following section shall be substituted,namely:— 

“10. Specific performance in respect of contracts. – The specif ic performance 

of a contract shall be enforced by the court subject to the provisions 

contained in sub-section (2) of section 11, section 14 and section 16.”. 

4. Amendment of section 11. – In section 11 of the principal Act, in sub-section 

(1), for the words “contract may, in the discretion of the court”,  the words “contract 

shall” shall be substituted. 

5. Substitution of new sections for section 14. – For section 14 of the principal 

Act, the following sections shall be substituted, namely:— 

“14. Contracts not specifically enforceable. –The following contracts cannot be 

specif ically enforced, namely:— 

(a)  where a party to the contract has obtained substituted performance of  

contract in accordance with the provisions of section 20; 

(b)  a contract, the performance of which involves the performance of a 

continuous duty which the court cannot supervise; 

(c)  a contract which is so dependent on the personal qualif ications of the parties 

that the court cannot enforce specif ic performance of its material terms; and 

(d)  a contract which is in its nature determinable. 
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14A.Power of court to engage experts. – (1) Without prejudice to the generality 

of the provisions contained in the Code of Civil Procedure, 1908, in any suit  

under this Act, where the court considers it necessary to get expert opinion 

to assist it on any specif ic issue involved in the suit, it may engage one or 

more experts and direct to report to i t on such issue and may secure 

attendance of the expert for providing evidence, including production of 

documents on the issue. 

(2)  The court may require or direct any person to give relevant information to the 

expert or to produce, or to provide access to, any relevant documents, goods 

or other property for his inspection. 

(3)  The opinion or report given by the expert shall form part of the record of the 

suit; and the court, or with the permission of the court any of the parties to 

the suit, may examine the expert personally in open court on any of the 

matters referred to himor mentioned in his opinion or report, or as to his 

opinion or report, or as to the manner in which he has made the inspection. 

(4)  The expert shall be entitled to such fee, cost or expense as the court may f ix, 

which shall be payable by the parties in such proportion, and at such time, as 

the court may direct.”. 

6. Amendment of section 15. – In section 15 of the principal Act, after clause (f) , 

the following clause shall be inserted, namely:— 

“(fa)   when a limited liability partnership has entered into a contract 

and subsequently becomes amalgamated with another limited 

liability partnership, the new limited liability partnership which 

arises out of the amalgamation.”. 

7. Amendment of section 16. – In section 16 of the principal Act,— 

(i) for clause (a), the following clause shall be substituted, namely:— 

“(a)  who has obtained substituted performance of  contract under section 20; 

or”; 

(ii) in clause (c),— 

(I) for the words “who fails to aver and prove”, the words “who fails to prove” 

shall be substituted; 

(II) in the Explanation, in clause (ii), for the words “must aver”, the words “must 

prove” shall be substituted. 

8. Amendment of section 19. – In section 19 of the principal Act, after clause 

(c), the following clause shall be inserted, namely:— 

“(ca) when a limited liability partnership has entered into a contract and 

subsequently becomes amalgamated with another limited liability partnership, 

the new limited liability partnership which arises out of the amalgamation.”. 
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9. Amendment of sub-heading under Chapter II. – For sub-heading “Discretion 

and powers of Court” occurring after section 19, the sub-heading “Substituted 

performance of contracts, etc.” shall be substituted. 

10. Substitution of new sections for section 20. – For section 20 of the 

principal Act, the following sections shall be substituted, namely:— 

“20. Substituted performance of contract. – (1) Without prejudice to the 

generality of the provisions contained in the Indian Contract Act, 1872, and, 

except as otherwise agreed upon by the parties, where the contract is broken 

due to non-performance of promise by any party, the party who suffers by 

such breach shall have the option of substituted performance through a third 

party or by his own agency, and, recover the expenses and other costs 

actually incurred, spent or suffered by him, from the party committing such 

breach. 

(2)  No substituted performance of contract under sub-section (1) shall  be 

undertaken unless the party who suffers such breach has given a notice in 

writing, of not less than thirty days, to the party in breach calling upon him to 

perform the contract within such time as specif ied in the notice, and on his 

refusal or failure to do so, he may get the same performed by a third party or 

by his own agency: 

 Provided that the party who suffers such breach shall not be entitled to recover the 

expenses and costs under sub-section (1) unless he has got the contract performed 

through a third party or by his own agency. 

(3)  Where the party suffering breach of contract has got the contract performed 

through a third party or by his own agency after giving notice under sub-

section (1), he shall not be entitled to claim relief of specif ic performance 

against the party in breach. 

(4)  Nothing in this section shall prevent the party who has suffered breach of 

contract from claiming compensation from the party in breach. 

20A.Special provisions for contract relating to infrastructure project. – (1) No injunction 

shall be granted by a court in a suit under this Act involving a contract relating to an 

infrastructure project specified in the Schedule, where granting injunction would cause 

impediment or delay in the progress or completion of such infrastructure project. 

 Explanation.— For the purposes of this section, section 20B and clause (ha) 

of section 41, the expression “infrastructure project” means the category of 

projects and infrastructure Sub-Sectors specif ied in the Schedule. 

(2)  The Central Government may, depending upon the requirement for 

development of infrastructure projects, and if it considers necessary or 

expedient to do so, by notif ication in the Official Gazette, amend the 

Schedule relating to any Category of projects or Infrastructure Sub-Sectors. 
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(3) Every notif ication issued under this Act by the Central Government shall be 

laid, as soon as may be after it is issued, before each House of Parliament, 

while it is in session, for a total period of thirty days which may be comprised 

in one session or in two or more successive sessions, and if, before the 

expiry of the session immediately following the session or the successive 

sessions aforesaid, both Houses agree in making any modif ication in the 

notif ication or both Houses agree that the notif ication should not be made, 

the notif ication shall there after have effect only in such modif ied form or be 

of no effect, as the case may be; so, however, that any such modif ication or 

annulment shall be without prejudice to the validity of anything previously 

done under that notif ication. 

20B.  Special Courts. – The State Government, in consultation with the Chief  

Justice of the High Court, shall designate, by notif ication published in the 

Official Gazette, one or more Civil Courts as Special Courts, within the local 

limits of the area to exercise jurisdiction and to try a suit under this Act in 

respect of contracts relating to infrastructure projects. 

20C.Expeditious disposal of suits. – Notwithstanding anything contained in the 

Code of Civil Procedure, 1908,a suit f i led under the provisions of this Act 

shall be disposed of by the court within a period of twelve months from the 

date of service of summons to the defendant: 

   Provided that the said period may be extended for a further period not  

exceeding six months in aggregate after recording reasons in writing for such 

extension by the court.”. 

11. Amendment of section 21. – In section 21 of the principal Act, in sub-section 

(1), for the words “, either in addition to, or in substitution of,” the words “in addition 

to” shall be substituted. 

12. Amendment of section 25. – In section 25 of the principal Act, for the words 

and f igures “the Arbitration Act, 1940”, the words and f igures “the Arbitration and 

Conciliation Act, 1996” shall be substituted. 

13. Amendment of section 41. – In section 41 of the principal Act, after clause 

(h), the following clause shall be inserted, namely:— 

“(ha) if  it would impede or delay the progress or completion of any infrastructure 

project or interfere with the continued provision of relevant facility related 

thereto or services being the subject matter of such project.”. 

14. Insertion of Schedule. After Part III of the principal Act, the following Schedule 

shall be inserted, namely:— 
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‘THE SCHEDULE 

[See sections 20A and 41 (ha)]  

Category of projects and Infrastructure Sub-Sectors 

Sl. No. Category Infrastructure Sub-Sectors 

1 2 3 

1 Transport (a) Road and bridges 

(b)  Ports (including Capital Dredging) 

(c)  Shipyards (including a f loating or 

land-based facil ity with the 

essential features of  waterf ront, 

turning basin, berthing and docking 

faci li ty, sl ipways or ship l if ts, and 

which is self -sufficient for carrying 

on shipbuilding/repair/breaking 

activ it ies) 

(d)  Inland Waterways 

(e)  Airports 

(f )  Railway Track, tunnels, v ia ducts,  

bridges, terminal inf rastructure 

including stations and adjoining 

commercial inf rastructure 

(g)  Urban Public Transport (except rolling 

stock in case of urban road transport) 

2 Water and Sanitation (a)  Electricity Generation 

(b)  Electricity Transmission 

(c)  Electricity Distribution 

(d)  Oil  pipelines 

(e)  Oil /Gas/Liquef ied Natural Gas 

(LNG) storage faci li ty (including 

strategic storage of  crude oi l)(f ) 

Gas pipelines (including city gas 

distribution network) 

3 Energy 

 

a)  Solid Waste Management  

(b)  Water supply pipelines 

(c)  Water treatment plants 

(d)  Sewage collection, treatment and 

disposal system 

(e)  Irrigation (dams, channels,  

embankments, etc.) 

(f )  Storm Water Drainage System 

(g)  Slurry pipelines 
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4 Communication (a) Telecommunication (Fixed network 
including optic fibre/wire/cable 
networks which provide broadband/ 
internet) 

(b)  Telecommunication towers 
(c)  Telecommunications and Telecom 

Serv ices 
5 Social and Commercial  

Infrastructure 
(a)  Education Insti tutions (capital 

stock)  
(b)  Sports inf rastructure (including 

provision of  Sports Stadia and 
Infrastructure for Academies for 
Training/Research in Sports and 
Sports-relating activ ities) 

(c)  Hospitals (capital stock including 
Medical Colleges, Para Medical  
Training Insti tutes and Diagnostic 
Centres) 

(d)  Tourism infrastructure v iz. (i) three-
star or higher category classif ied 
hotels located outside cities with 
population of  more than one 
million; (i i ) ropeways and cable 
cars 

(e)  Common infrastructure for 
industrial parks and other parks 
with industrial activ ity such as food 
parks, texti le parks, Special 
Economic Zones, tourism faci li ties 
and agriculture markets 

(f )  Post-harvest storage infrastructure 
for agriculture and horticulture 
produce including cold storage 

(g)  Terminal markets 
(h)  Soil-testing laboratories 
(i)  Cold chain (including cold room 

faci li ty for farm level pre-cooling, 
for preservation or storage of  
agriculture and al l ied produce,  
marine products and meat) 

(j)  Affordable Housing (including a 
housing project using at least 50% 
of  the Floor Area Ratio (FAR)/ Floor 
Space Index (FSI) for dwell ing units 
with carpet area of  not more than 
60 square meters 

Explanation.— For the purposes of  this 
sub-clause,the term “carpet  area” 
shall  have the same meaning as 
assigned to i t in clause (k) of  
section 2 of  the Real Estate 
(Regulation and Development) Act, 
2016. 

•  
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