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EDITORIAL

Esteemed Readers,

Penning this editorial makes me exultant and resplendently proud to
present this 145" issue of JOTI Journal along with my jotting. | am as old as
this Academy in judicial service. It was a moment of elation when | joined as
Director in this Silver Jubilee Year on 1st of August, 2019 with reminiscing the
“first day” of Judicial Officers’ Training Institute in 1994. This Academy has
achieved a glorious stature in a quarter of a century and has carved for itself a
niche amongst all the State Judicial Academies of the country. Thence, | realize
this onerous responsibility and shall discharge my duties by following the way
paved by my predecessors.

This year, we are celebrating the sesquicentennial birth anniversary of
Rashtrapita Mahatma Gandhi. Ergo, it is only natural to visit Gandhian philosophy
of justice. Gandhi, in his autobiography, said “Facts mean truth, and once we
adhere to truth, the law comes to our aid naturally.” Conformance of truth becomes
even more vital in a profession if it holds the trust of the society to deliver
unflinching justice. Needless, to say that the intent of compliance of truth should be
integral to judicial education.

The training has always conveyed imparting of knowledge, both theoretical
and practical. Academy is improvising the techniques to galvanize the moderate
abilities and continuously making endeavour for improving the performance and
efficiency of the judges of the District Judiciary to the maximum. Of course, the
idea is not just in the ambition to climb to the higher echelons but justice to
every person coming to the Court with strong belief.

In the months of August and September, 2019, two batches consisting of 92
and 110 Judges recently inducted in judicial service were imparted induction
training at the Academy of their second and first phases, respectively. This
gives us a chance to have a vibrant interaction with these emphatic youngsters
and we see a promising future. These neophytes are endowed with brilliant
legal acumen yet praxis of judiciary be passed on to them as a legacy from
veterans. We hope to see the senior judges doing their part.

The Academy is also concerned with training to the in-service Judges. It is
noteworthy that State Medico-legal Institute, Bhopal and State Forensic
Laboratory, Sagar have featured as two pivotal institutes imparting trainings



regularly since 2012. During last couple of months,the Academy has organised
short term courses at these two institutes. In the same period, Workshops on
Motor Accident Claim Cases & Key issues relatingGdminal Revisionand Domestic
Violence and offences against womware also conducted. The Academy had also
organised a sensitization programme in collaboration with Madhya Pradesh
State Legal Services Authority & M.P. State Pollution Control Board at State
Forest Research Institute, Jabalpur on a contemporary subject of environment
that is Sustainable Development without disorder to GemwKerein 113 officials
from various departments including Judges from the District Judiciary
participated.

To expand the horizon of training from the buttoned up contemporary mode
of class room training and also for ensuring optimum utilization of Information &
Communication Technology in dissemination of knowledge, the Academy, has
started live streaming of the lectures delivered in the Academy. This facility can
be availed by all the Judges of the District Judiciary on their laptops/desktops
as well as on mobile phones. Other forms of information technology will also be
utilized with the tone of new generation.

| am pleased to mention that this in-house bi-monthly has become the part
of Academy’s fundamental role since its first publication in October, 1995 as it
has been a guiding factor for the Judges of the District Judiciary which was
appreciated by everyone. Although, the major part of JOTI Journal contains
head-notes and abstracts from the judgments of Hon’ble Supreme Court and
High Court of Madhya Pradesh and other States, but we at the Academy, feel
that in order to fulfil the true purpose of a journal published by an institution
imparting judicial education, it should include more articles and write-ups
pertaining to law and justice and other relevant topics.

The process of improving judicial education and its conductivity will
continue with consistent efforts and cooperation of all concerned to ensure
better outputs and outcomes in this field.

Inputs and write-ups from the readers are always welcome.

We look forward for your kind comments and suggestions for improving our
future issues.

Ramkumar Choubey
Director
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NOTES ON IMPORTANT JUDGMENTS

201.CIVIL PROCEDURE CODE, 1908 — Section 47 and Or der 21 Rule 47
Whether detailed enquiry by taking evidence of obj ector is necessary on
objection being filed under Section 47 and Order 21 Rule 47 CPC? Held, No —
Only when minimum essential prima facie adjudicatable material is produced
in their favour by the objector, then a detailed en quiry may be conducted —

Objector need not mechanically be permitted to lead evidence.
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Padam Singh and others v. Radhelal and others

Judgment dated 14.03.2018 passed by the High Court of Madhya Pradesh in

S. A. No. 1693 of 2006, reported in ILR (2018) MP 1 168
Relevant extracts from the judgment:

The appellate Court found that the decree holder and judgment debtor have
fought a long drawn battle in the corridors of the Court, which continued for about 23
years. It is not possible to accept the contention of obstructor no.3 and 4 that they
were not aware of such litigation and outcome there of when they are admittedly sons
of judgment debtor. In the written statement filed in original Civil Suit No.37-A/82, the
defendant no.2 has not pleaded about the existence of any partition in favour of
obstructors. The appellate Court also considered the report of “Machkuri”. It was held
that it cannot be said that in every case, where application under Order 21 Rule 97 of
CPC is filed, recording of evidence is necessary. The Court below by placing reliance
on Hamid Khan Ansari v. Lilabai, 2004 (2) MPLJ 317rejected the appeal.

In the case of Brahmdeo Chaudhary v. Rishikesh Prasad Jaiswal amdhers, AIR
1997 SC 856the Apex Court held that obstructor cannot be thrown of lock, stock and
barrel by decree holder and he has a right to raise obstruction as per Order 21 Rule 97
of CPC. This principle is consistently followed in the case of Silverline Forum Pvt. Ltd.
v. Rajiv Trust and another, AIR 1998 SC 175#nd Tanjeem-E-Sufia v. Bibi Haliman and
others, AIR 2002 SC 3083n the case of Silverline Forum Pvt. Ltd.(supra), the Supreme
Court held as under:-



“It is clear that executing Court can decide whether the resistor or
obstructor is a person bound by the decree and he refuses to
vacate the property. That question also squarely falls within the
adjudicatory process contemplated in Order XXL, Rule 97(2) of the
Code. The adjudication mentioned therein need not necessarily
involve a detailed enquiry or collection of evidence. Court can make
the adjudication on admitted facts or even on the averments made
by the resistor. Of course the Court can direct the parties to adduce
evidence for such determination if the Court deems it necessary.”

In the present case, the obstructors’ objection has been considered and
adjudicated by both the Courts below. As per principle laid down in the case of
Silverline Forum Pvt. Ltd. (supra), it is clear that adjudication does not necessarily
mean a detailed enquiry or collection of evidence. Putting it differently, as a thumb
rule, it cannot be said that in every case the Court dealing with obstruction is bound to
record evidence and then only give a finding. It depends on the facts and
circumstances of the case and on the averments made by the obstructor. Pertinently,
in Hamid Khan Ansari (supra), this Court considered the judgments of Brahmdeo
Choudhary (supra) and Silverline Forum Pvt. Ltd. (supra). In Hamid Khan Ansari
(supra), the obstruction was moved on the ground that the obstructor is in possession
since last 17-18 years and had constructed a garage on the portion of land. Since he
is running a garage, he claimed title and possession on the suit property.

This Court after considering aforesaid judgments of Supreme Court, opined that in
support of his claim, the obstructor has not filed any document to show that he is in
possession and is running a garage on the suit land. No license, electricity bill,
permission to set up the garage was filed to establish the possession. This Court
considered the report of “ameen” and opined that there was no report that there exists
any garage on the land in question. This Court disbelieved the story of appellant
wherein he pleaded that he was not aware about the dispute and came to know only
when execution proceeding was filed.

The present case if examined on as per the principles laid down by Supreme Court
in aforesaid cases, which are followed in the case of Hamid Khan Ansari(supra), it will be
clear that in the facts and circumstances of the present case, the Courts below have
adjudicated the application under Order 21 Rule 97 of the CPC. In the peculiar facts and
circumstances of this case and more particularly on account of the averments of the
parties, no further enquiry or recording of evidence was required. Thus, substantial
guestion no. 1 must be answered in negative by holding that as a straight-jacket formula,
it cannot be said that in every case where such obstruction is filed, the executing Court
is bound to conduct a detailed enquiry and permit the obstructor to lead evidence. The
said course of action depends on the nature of pleadings and material produced by



the obstructor. The answer of substantial question no. 2 depends on answer to the first
guestion. In view of answer to the first question, the second question needs to be
answered in negative. At the cost of repetition, it is clear that obstructor no. 3 and 4
were sons of judgment debtor. None of the obstructor could file any material to show
that they were in lawful possession of the suit land. If they were in possession, they
should have pleaded the manner and method by which they came into possession.
During these 35 years when they were allegedly in possession and constructed
houses, they must have paid corporation tax, water tax, electricity bill, property tax
and other statutory payments based on possession of the property. No such
documents have been filed and, therefore, in the light of judgment of Hamid Khan
Ansari (supra), in my view, the Courts below have not committed any error of law in
rejecting the application filed under Order 21 Rule 97 of CPC. In C. Some Gowda v. C.
Ranga Rao and others, AIR 2004 Karnataka NOC 29fhe High Court opined that a
person raising objection must show some prima-facie material in support of his
objection. In G. Ganesan andothers v. J. Surendran and othersQ(3) 1 MadLJ 191,the
Court opined that a petition as an obstructor without any document or material to show
that he was in actual possession of premises cannot be filed. It is further held that
except for a bare statement that they are in possession of the suit property, no other
material was filed to show their actual possession prima facie Such petitions are not
maintainable at all.

In R. Devadass v. Subordinate Judge, Ponneri and otheAIR 2004 Madras 249the
Court opined as under:-

“10. A blind and stereo types method of receiving and activating
every application without knowing as to whether it is bona fide or
mala fide is an unhealthy trend and before an application is
entertained, especially at the state of execution of a hardly won
decree, the executing Court has got an inherent duty to search for
the availability of the bona fideadjudicatable material.”

It is noteworthy that Madras High Court in R. Devadass(supra) considered the
judgments of Supreme Court in the case of Brahmdeo Choudhary(supra) and Tanzeem-
e-Sufia (supra) and held that in absence of showing prima facieadjudicatable material
in their favour by obstructor, it is to be held that the objection is only to prevent the
execution of the decree. Malafide methods are being adopted by the revision
petitioner. In absence of prima facieadjudicatable matter, the petition was dismissed.

In view of aforesaid analysis, in the considered opinion of this Court, the Courts
below have not committed any error in dismissing the application of appellants. In
absence of minimum essential prima facie pleadings and material, the Courts were not
obliged to mechanically permit the obstructors to lead evidence.



*202. CIVIL PROCEDURE CODE, 1908 — Order 9 Rule 9

Restoration of suit — Liberal approach is expected — Where plaintiff remained
present on most of the dates and proceedings could not be taken due to
business of Court, such a plaintiff should not be p unished for solitary
absence.
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Kusumben Indersinh Dhupia v. Subhaben Biharilalji B haiya and
another

Judgment dated 09.01.2019 passed by the Supreme Co urt in Civil Appeal No.
230 of 2019, reported in (2019) 3 SCC 569

203.CIVIL PROCEDURE CODE, 1908 — Order 39 Rules 1 and 2

(i) Temporary Injunction; grant of - In appeal agai nst order
refusingTemporary Injunction — Held, it is the duty of the Court to first
form an opinion regarding prima facie case in favour of the plaintiff and
thereafter, to decide whether temporary injunction can be granted or
not? Further, to form such an opinion, the stage of the suit must be a
factor for consideration.

(i) Prima facie case; meaning of — Explained.
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Skol Breweries Ltd. v. Som Distilleries and Breweri es Ltd.
Judgment dated 14.11.2018 passed by High Court of Madhya Pradesh in M.A.
No. 2745 of 2018, reported in AIR 2019 MP 41
Relevant extracts from the judgment:
As per the Major Law Lexicon by P. Ramanatha Aiyar, 4th Edition 2010, Vol. 5, a
prima facie case is defined as under:
“Prima facie case” is that which raises substantial question, of
course, bonafide which needs investigation and ultimately a
decision on merits.



When the Court is called upon to examine whether the plaintiff has
a prima faciecase in a suit, for the purpose of determining whether
a temporary injunction should be granted, the Court must perforce
examine the merits of the case, and it will be compelled to consider
whether there is likelihood of the suit being decreed. The depth of
investigation which the Court must necessarily pursue for that
purpose will vary with each case. When the decision of the suit
turns principally on a question of law, very often the decision as to
whether a prima facie case exists will turn on considerations
identical with or substantially similar to those affecting the ultimate
determination of the suit.

A ‘prima facié case implies the probability of the plaintiff obtaining a
relief on the materials placed before the Court at that stage. Every
piece of evidence produced by either party has to be taken into
consideration in deciding the existence of a prima facie case to
justify issuance of a temporary injunction.”

In a case reported in Vellakutty v. Karthyayani, AIR 1968 Kerala 17¢he Court
has observed what has to be considered by the Court while granting temporary
injunction, which reads thus;

e The granting of an injunction being a very serious matter in that it
restrains the opposite parties from the exercise of their rights, the Court does
not issue the injunction unless it is thoroughly satisfied that there is a prima
facie case in favour of the applicant. (Abdul Qadeer v. Municipal Board,
Moradabad, AIR 1955 All 414 It is also clear that a prima facie case implies the
probability of the plaintiff obtaining a relief on the materials placed before the
Court at that stage. Every piece of evidence produced by either party has to be
taken into consideration in deciding the existence of a prima faciecase to justify
issuance of a temporary injunction.”
Besides, in a case reported in Roshan Lal v. Ratto, AIR 1977 Himachal Pradesh 10,
the Court has observed the prima facie case, which reads thus;
“When the Court is called upon to examine whether the plaintiff
has prima facie case in a suit for the purpose of determining
whether a temporary injunction should be granted, the Court must
perforce examine the merits of the case and it will be compelled
to consider whether there is likelihood of the suit being decreed.
The depth of investigation which the Court must necessarily
pursue for that purpose will vary with each case. When the decision
of the suit turns principally on a question of law, very often



the decision as to whether a prima facie case exists will turn on
considerations identical with or substantially similar to those
affecting the ultimate determination of the suit.”

Likewise, in a case reported in Krishan Lal Kohli v. V.K. Khanna and another, AIR
1993 Delhi 356,the Court has held as under:-

s What is meant by prima facie case? Prima faciecase is that
which raises substantial question, of course bona fide, which needs
investigation and ultimately a decision on merits and, as already noticed by me
above, the respondent before me and the plaintiff in the suit, namely Mr.
Khanna does succeed in raising such questions. And, for the present,
| find no reason to hold that the questions so raised have not been
raised bona fide. But then, as we all know, mere existence of a
prima facie case would not suffice.”

Since the appellant/plaintiff is claiming temporary injunction then it is the duty of
this Court to first form an opinion regarding prima facie case in favour of the plaintiff
and then to decide whether temporary injunction can be granted or not. To form an
opinion, this Court cannot shut its eyes ignoring the stage of the suit, especially when
admittedly evidence has been closed by the parties and case is fixed for final
arguments.

*204.CIVIL PROCEDURE CODE, 1908 — Order 39 Rule 2A
Order of injunction; punishment for disobedience o f — Held, clear evidence
regarding willful disobedience of the order of the Court is necessary for
punishment.
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Ramasamy (Purchaser) v. Venkatachalapathi (Decree-h older) and

another
Judgment dated 22.01.2019 passed by the Supreme Co urt in Civil Appeal No.
932 of 2019, reported in (2019) 3 SCC 544

*205.CRIMINAL PROCEDURE CODE, 1973 - Section 125
Maintenance - Sufficient cause for wife to live se parately — Wife living
separately with her parents — Plea of husband that wife left matrimonial
house voluntarily — Admission by husband that he is not ready to take his
wife with him — Held, if wife is willing to live wi th her husband but husband
is not willing to take her, it is sufficient cause for the wife to live separately.
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Devendra Singh v. State of Madhya Pradesh and anoth er
Order dated 28.02.2019 passed by the High Court of Madhya Pradesh in Criminal
Revision No. 113 of 2015, reported in 2019 Cri.L.J. 1958

206. CRIMINAL PROCEDURE CODE, 1973 — Section 167 (2)
UNLAWFUL ACTIVITIES (PREVENTION) ACT, 1967 — Secti on 43D (2)
(i) Default bail — Detention beyond statutory perio d of 90 days; when
permissible? Held, as per the provisions of Section 43D (2) of UAP Act,
1967, detention beyond 90 days and upto 180 days fr om the date of
arrest is permissible — Essential conditions for ap plicability of Section
43D(2) explained.

#$ 1973 - 167 (2)
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Union of India v. Mubarak alias Muhammed Mubarak
Judgment dated 07.05.2019 passed by the Supreme Co urt in Criminal Appeal
No. 865 of 2019, reported in AIR 2019 SC 2428
Relevant extracts from the judgment:
Before we proceed to examine the question raised in the instant appeal any
further, it may be apposite to take note of Section 43D(2)(b) of the UAP Act, 1967:
“43D. Modified application of certain provisions of the Code.
(1) xxx
(2) Section 167 of the Code shall apply in relation to a case involving
an offence punishable under this Act subject to the modification that
in subsection (2),



(a) the references to “fifteen days”, “ninety days” and “sixty days”,
wherever they occur, shall be construed as references to “thirty
days”, “ninety days” and “ninety days” respectively; and

(b) after the proviso, the following provisos shall be inserted,
namely:

Provided further that if it is not possible to complete the
investigation within the said period of ninety days, the Court
may if it is satisfied with the report of the Public Prosecutor
indicating the progress of the investigation and the specific
reasons for the detention of the accused beyond the said
period of ninety days, extend the said period up to one hundred
and eighty days:

Provided also that if the police officer making the
investigation under this Act, requests, for the purposes of
investigation, for police custody from judicial custody of any
person in judicial custody, he shall file an affidavit stating the
reasons for doing so and shall also explain the delay, if any,
for requesting such police custody.”

The necessary ingredients of the proviso to Section 43D(2)(b) of the UAP Act,
1967 has to be fulfilled for its proper application. These are as under:
A. It has not been possible to complete the investigation within the period of 90
days.
A report to be submitted by the Public Prosecutor.

w

C. Said report indicating the progress of investigation and the specific reasons for
detention of the accused beyond the period of 90 days.
D. Satisfaction of the Court in respect of the report of the Public Prosecutor.

Taking note of the specific reasons which has been assigned by the Special
Public Prosecutor in his report of which reference has been made (supra), we are
satisfied that the specific reasons assigned by the Public Prosecutor fulfil the mandate
and requirement of Section 43D(2)(b) of the UAP Act, 1967 and that was considered
by the Special Court in detail who after recording its satisfaction, granted detention of
the accused respondent for a further period of 90 days under its Order dated 22nd
March, 2018.



207. CRIMINAL PROCEDURE CODE, 1973 — Sections 190 ( 1) (b) and 397
INDIAN PENAL CODE, 1860 — Sections 420, 465, 467, 468, 471, 477A and 120B
(i) Cognizance, of an offence under Section 190(1)( b) CrPC upon police

report — Held, the Court is not required to record reasons for its
satisfaction of sufficient grounds for issuance of summons — Only in
case, when the charge-sheet is barred by law or whe re there is lack of
jurisdiction or when thecharge-sheet is rejected or not taken on file,

then recording of reasons for rejection of the char ge-sheet is required.
(i) Revision — Against an order of issuance of pro cess — Held, an order

directing issuance of process is an intermediate or guasi-final order and
not on interlocutory order — Revisional jurisdictio n under Section 397
CrPC can be exercised against such order.

(iii) Scope of Revisional Court, reiterated — Held, Revisional Court does not
sit as an Appellate Court — It should not reappreci ate the evidence
unless the judgment of the lower Court suffers from perversity.
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State of Gujarat v. Afroz Mohammed Hasanfatta
Judgment dated 05.02.2019 passed by the Supreme Co urt in Criminal Appeal
No. 224 of 2019, reported in 2019 (1) Crimes 56 (SC )



Relevant extracts from the judgment:

It is well-settled that at the stage of issuing process, the Magistrate is mainly
concerned with the allegations made in the complaint or the evidence led in support of
the same and the Magistrate is only to be satisfied that there are sufficient grounds for
proceeding against the accused. It is fairly well-settled that when issuing summons,
the Magistrate need not explicitly state the reasons for his satisfaction that there are
sufficient grounds for proceeding against the accused. Reliance was placed upon
Bhushan Kumar and another v. State (NCT of Delhind another, (2012) 5 SCC 424.

In para (21) of Mehmood ul Rehman v. Khazir Mohammad Tunda and otke (2015)
12 SCC 420.this Court has made a fine distinction between taking cognizance based
upon charge sheet filed by the police under Section 190(1)(b) Cr.P.C. and a private
complaint under Section 190(1)(a) Cr.P.C.

In summoning the accused, it is not necessary for the Magistrate to examine the merits and
demerits of the case and whether the materials collected is adequate for supporting the conviction.
The Court is not required to evaluate the evidence and its merits. The standard to be adopted for
summoning the accused under Section 204 Cr.P.C. is not the same at the time of framing the
charge. For issuance of summons under Section 204 Cr.P.C., the expression used is “there is
sufficient ground for proceeding.....”; whereas for framing the charges, the expression used in
Sections 240 and246 IPC is “ there is ground for presuming that the accused has committed an
offence..... ", At the stage of taking cognizance of the offence based upon a police report and for
issuance of summons under Section 204 Cr.P.C., detailed enquiry regarding the merits and demerits
of the case is not required. The fact that after investigation of the case, the police has filed charge
sheet along with the materials thereon may be considered as sufficient ground for proceeding for
issuance of summons under Section 204 Cr.P.C.

In so far as taking cognizance based on the police report, the Magistrate has the
advantage of the charge sheet, statement of witnesses and other evidence collected
by the police during the investigation. Investigating Officer/SHO collects the necessary
evidence during the investigation conducted in compliance with the provisions of the
Criminal Procedure Code and in accordance with the rules of investigation. Evidence
and materials so collected are sifted at the level of the Investigating Officer and
thereafter, charge sheet was filed. In appropriate cases, opinion of the Public
Prosecutor is also obtained before filing the charge sheet. The Court thus has the
advantage of the police report along with the materials placed before it by the police.
Under Section 190 (1)(b) Cr.P.C., where the Magistrate has taken cognizance of an
offence upon a police report and the Magistrate is satisfied that there is sufficient
ground for proceeding, the Magistrate directs issuance of process. In case of taking
cognizance of an offence based upon the police report, the Magistrate is not required
to record reasons for issuing the process. In cases instituted on a police report,
the Magistrate is only required to pass an order issuing summons to the accused.
Such an order of issuing summons to the accused is based upon subject to



satisfaction of the Magistrate considering the police report and other documents and
satisfying himself that there is sufficient ground for proceeding against the accused. In
a case based upon the police report, at the stage of issuing the summons to the
accused, the Magistrate is not required to record any reason. In case, if the charge
sheet is barred by law or where there is lack of jurisdiction or when the charge sheet is
rejected or not taken on file, then the Magistrate is required to record his reasons for
rejection of the charge sheet and for not taking on file. In the present case,
cognizance of the offence has been taken by taking into consideration the charge
sheet filed by the police for the offence under Sections 420, 465, 467, 468, 471, 477A
and 120B IPC, the order for issuance of process without explicitly recording reasons
for its satisfaction for issue of process does not suffer from any illegality.
Whether revision under Section 397(2) Cr.P.C. against order of issue of process
is maintainable?
In the case of Amar Nath and others v. State of Haryana and anothe
(1977) 4 SCC 137,it was held by this Court that the term
“interlocutory order” in Section 397(2) Cr.P.C. denotes orders of
purely interim or temporary nature which do not decide or touch the
important rights or liabilities of the parties and any order which
substantially affects the right of the parties cannot be said to be an
‘interlocutory order’. In K.K. Patel and another v. State of Gujarat and
another, (2000) 6 SCC 195his Court held as under:-
T It is now well-nigh settled that in deciding whether an order
challenged is interlocutory or not as for Section 397(2) of the Code, the
sole test is not whether such order was passed during the interim stage
(vide Amar Nath and others v. State of Haryana and another, (1977) 4 SCC
137, Madhu Limaye v. State of Maharashtra, (1977) 4 SCC 551, V.C. Shukla
v. State through CBI, 1980 Supp. SCC @%hd Rajendra Kumar Sitaram
Pande and others v. Uttam and another, (1999) 3 SCC)1BHe feasible test
is whether by upholding the objections raised by a party, it would result in
culminating the proceedings, if so any order passed on such objections
would not be merely interlocutory in nature as envisaged in Section
397(2) of the Code......
The question whether against the order of issuance of summons
under Section 204 Cr.P.C., the aggrieved party can invoke
revisional jurisdiction wunder Section 397 Cr.P.C. has been
elaborately considered by this Court in Urmila Devi v. Yudhvir Singh,
(2013) 15 SCC 624After referring to various judgments, it was held
as under:-



“.......... On the other hand, in the decision in Rajendra Kumar
Sitaram Pande and others v. Uttam and another, (P98 SCC 134,
this Court after referring to the earlier decisions in Amar Nath
and others v. State of Haryana and another, (197%4)SCC 137,
Madhu Limaye v. State of Maharashtra, (1977) 4 SG61 and V.C.
Shukla v. State through CBI, 1980 Supp. SCC %2ld as under in
para 6: (Rajendra Kumar Sitaram Pande case
“... this Court has held that the term ‘interlocutory order’ used in the
Code of Criminal Procedure has to be given a very liberal
construction in favour of the accused in order to ensure complete
fairness of the trial and the revisional power of the High Court or
the Sessions Judge could be attracted if the order was not purely
interlocutory but intermediate or quasi-final. This being the position
of law, it would not be appropriate to hold that an order directing
issuance of process is purely interlocutory and, therefore, the bar
under sub-section (2) of Section 397 would apply. On the other
hand, it must be held to be intermediate or quasi-final and,
therefore, the revisional jurisdiction under Section 397 could be
exercised against the same. The High Court, therefore, was not
justified in coming to the conclusion that the Sessions Judge had no
jurisdiction to interfere with the order in view of the bar under sub-
section (2) of Section 397 of the Code.”

This decision makes it clear that an order directing issuance of process is an
intermediate or quasi-final order and therefore, the revisional jurisdiction under
Section 397 CrPC can be exercised against the said order. This view was
subsequently reiterated by this Court in K.K. Patel and another v. State of Gujarat and
another, (2000) 6 SCC 195

Therefore, the position has now come to rest to the effect that the revisional
jurisdiction under Section 397 CrPC is available to the aggrieved party in challenging
the order of the Magistrate, directing issuance of summons.” In a catena of judgments,
it has been held that the aggrieved party has the right to challenge the order of
Magistrate directing issuance of summons.

While hearing revision under Section 397 Cr.P.C., the High Court does not sit as
an appellate court and will not reappreciate the evidence unless the judgment of the
lower court suffers from perversity. Based on the charge sheet and the materials
produced thereon when the Magistrate satisfied that there are sufficient grounds for
proceeding, the learned Single Judge was not justified in examining the merits and
demerits of the case and substitute its own view. When the satisfaction of the
Magistrate was based on the charge sheet and the materials placed before him, the
satisfaction cannot be said to be erroneous or perverse and the satisfaction ought not
to have been interfered with.



*208.CRIMINAL PROCEDURE CODE, 1973 — Section 311
EVIDENCE ACT, 1872 — Section 145

(i) Recall of withness to confront him with depositi on of another witness —
Witness cannot be recalled for such examination — T here is no
procedure in Law of Evidence where statement of one witness made in

the Court can be put forth to another witness, eith er to seek
corroboration or contradiction.

(i) Power to recall witness at any stage of enquir y or trial — Held, such
power can be exercised by the Court at any point of time during enquiry
or trial before pronouncement of judgment.
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Laxminarayan Agrawal and another v. State of Madhy a Pradesh
Order dated 31.01.2019 passed by the High Court of Madhya Pradesh in
Miscellaneous Criminal Case No. 42631 of 2018, repo rted in 2019 CriLJ 1962

*209.CRIMINAL PROCEDURE CODE, 1973 - Section 320
Compounding of offence — Discretion of Court — Whe ther Court can refuse to

allow application for compounding of offence? Held, Yes — Court can
exercise its discretion having regard to the nature of the offence and its
adverse social impact on society — Accused working as Village Development

Officer was convicted for cheating a rustic village r of amount allotted under
Poor Persons Residential Scheme — Application for ¢ ompounding of offence
preferred before High Court, was rejected — Order u  pheld.
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Bhagyan Das v. The State of Uttarakhand and another

Judgment dated 11.03.2019 passed by the Supreme Co
No. 465 of 2019, reported in 2019 (2) Crimes 27 (SC )

*210.CRIMINAL PROCEDURE CODE, 1973 - Section 330
Whether an application to release lunatic u/s 330 of t
on the ground that accused is released on bail? Hel

urt in Criminal Appeal
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Nanhu alias Ghanshyam Patel v. State of M.P.

Order dated 13.02.2019 passed by the High Court of Madhya Pradesh in Criminal

Revision No. 2919 of 2017, reported in 2019 CriLJ 2 017

211. CRIMINAL PROCEDURE CODE, 1973 — Section 366
INDIAN PENAL CODE, 1860 — Sections 302, 376 (2)(f)
Death penalty — Considerations for ‘rarest of rare
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Raju Jagdish Paswan v. The State of Maharashtra

Judgment dated 17.01.2019 passed by the Supreme Co urt in Criminal Appeal

No. 88 of 2019, reported in 2019 (1) Crimes 87 (SC) (3 Judge Bench)

Relevant extracts from the judgment:

The punishment prescribed under Section 302 IPC for committing a murder is death or
imprisonment for life. This Court in Jagmohan Singh v. State of Uttar Pradesh, (1973) 1 SCCt@fhed
down the challenge to Section 302 IPC which prescribes the sentence of death for murder. It
became necessary for this Court to reconsider the validity of Section 302 IPC in view of certain
findings of Justice V.R. Krishna lyer, speaking for the majority in Rajendra Prasad v. State of U.P.,
(1979) 3 SCC 646being contrary to the judgment of the Constitution Bench in Jagmohan’s case
(supra).

This Court in Bachan Singh v. State of Punjab, (1980) 2 SCC 68&Hhncluded that
Section 302 providing death penalty for the offence of murder is constitutional.
Another question regarding the sentencing procedure provided in Section 354(3) of the
Code of Criminal Procedure, 1973 (CrPC) being unconstitutional in view of the
unguided and untrammeled discretion of the Court was considered in Bachan Singh’s
case (supra). According to Section 354(3) CrPC, when the conviction is for an offence
punishable with death or, in the alternative with imprisonment for life or imprisonment
for a term of years, the judgment shall state the reasons for the sentence awarded,
and, in the case of sentence of death, the special reasons for such sentence.

It was held that imprisonment for life shall be the normal punishment for murder
according to the changed legislative policy after introduction of Section 354(3) CrPC
and death sentence an exception. It was further held that the sentencing discretion
conferred on the Courts cannot be said to be untrammeled or unguided. The discretion
has to be exercised judiciously in accordance with well-recognized principles
crystallized by judicial decisions after balancing all the aggravating and mitigating
circumstances. What is the relative weight to be given to the aggravating and
mitigating factors depends on the facts and circumstances of the case.

More often than not, the aggravating and mitigating factors are so intertwined that
it is difficult to give a separate treatment to each of them. (Bachan Singh(supra) p.197,
201).A planned murder involving extreme brutality or exceptional depravity and the
murder of any member of the armed forces or police force or a public servant were a
few circumstances which were categorized as aggravating. The age of the accused,
possibility of reformation and rehabilitation of the accused, probability that the
accused would not indulge in a criminal act in future, the extreme mental or emotional
disturbance due to which the offence was committed, the duress or domination of
another person under which the accused committed the offence and the mental
unsoundness or incapacity were listed as some of the mitigating circumstances.



Every relevant circumstance relating to the crime as well as the criminal has to be considered
before imposing a sentence of death under Section 302 IPC. This Court in Bachan Singh’scase
(supra) ultimately concluded that life imprisonment is the rule and death sentence is an exception for
persons convicted of murder. Taking a life through law’s instrumentality can be done only in the
rarest of rare cases when the alternative option is unquestionably foreclosed. (ibid p. 209). The
application of the rule of the rarest of rare in Bachan Singh(supra) was considered by this Court in
Machhi Singh and others v. State of Punjab, (1983) 3 SCC 4¥.83-37. It was held that the manner and
motive for commission of murder, magnitude of the crime, anti-social or abhorrent nature of the
crime and the personality of the victim of murder are certain factors which have to be taken into
account for deciding whether a case would fall in the category of the rarest of rare cases.

The appellant dragged a girl of nine years into a sugarcane field, raped her and dumped her in
a well. The cause of death according to the medical evidence was signs of recent sexual intercourse
with death due to drowning. There is no doubt that the murder involves exceptional depravity which
is one of the aggravating circumstances. The manner of commission of the crime is extremely brutal.
However, we are of the considered opinion that the appellant does not deserve the sentence of
death in view of the following mitigating circumstances:

a) On a thorough examination of the offence, we are unable to accept

the prosecution version that the murder was committed in a pre-
planned manner.

b) The appellant was a young man aged 22 years at the time of

commission of the offence.

c) There is no evidence produced by the prosecution that the appellant

has the propensity of committing further crimes, causing a
continuing threat to the society.

d) The State did not bring on record any evidence to show that the

appellant cannot be reformed and rehabilitated.

In view of the above, we are unable to agree with the Courts below that the
sentence of death is appropriate in this case. Applying the guidelines laid down by this
Court for sentencing an accused convicted of murder and being mindful that a death
sentence can be imposed only when the alternative option is unquestionably
foreclosed, we are of the opinion that this case does not fall within the rarest of rare
cases.

Punishment should be proportionate to the offence. A savage sentence is an
anathema to the civilised jurisprudence of Article 21. (1983) 2 SCC 277In Solem
v. Helm, 463 US 277 (1983)the U.S. Supreme Court held that the general
principle of proportionality was applicable to a sentence of imprisonment. Helm
was sentenced under the Recidivist Statute of South Dakota to undergo
imprisonment for life without possibility of parole after being found guilty of
uttering a “no account” check for US$ 100. The gravity of the offence and the



harshness of the penalty was one of the criteria to be taken into account by the Court
in its proportionality analysis.

Sentence of life imprisonment awarded to Helm was found to be disproportionate
to the crime and hence prohibited under the 8th amendment to the U.S. Constitution.
Imposition of capital punishment for rape of an adult woman was found to be ‘grossly
disproportionate’ and a violation of the ‘cruel and unusual punishments’ clause in
Coker v. Georgia, 433 US 584 (1977n another case, the sentence of death penalty on
a participant in a felony which resulted in murder, without any inquiry into the
participant’s intention to kill, was held to be violative of the 8th amendment to the U.S.
Constitution because of disproportionality. (Enmund v. Florida, 458 US 782 (1982)

The U.S. Supreme Court treated this line of authority as an aspect of the death
penalty jurisprudence rather than a generalizable aspect of the 8th amendment to the
U.S. Constitution. (Rummel v. Estelle, 445 US 263 (1980Justice Scalia, who delivered the plurality
opinion in Harmelin v. Michigan, 501 US 957 (199]1yeasserted that the proportionality review is
applicable to cases involving death sentence. The principle of proportionality has been recognized
by this Court in Vikram Singh @ Vicky v. Union of India, (2015) 9 ST 502, wherein it
was stated that punishment must be proportionate to the nature and gravity of
offences.

Though imprisonment for life is a sentence for the rest of the convict's life, in
practice, it amounted to 12 years imprisonment prior to the introduction of Section
433-A, CrPC. After the insertion of Section 433-A, CrPC, imprisonment for life works
out to 14 years. In Swamy Shraddananda @ Murali v. State of Karnatak@008) 12 SCC
767, it was held that the Court is empowered to substitute a death sentence by life
imprisonment of a term in excess of years and further directed that the convict must
not be released from the prison for the rest of his life or for the actual term specified in
the order, as the case may be.

While not endorsing the death sentence that was imposed on Swamy Shraddananda, this
Court found that since life imprisonment, subject to remission, normally worked out to 14 years, it
would be grossly disproportionate and inadequate. The view expressed in Swamy Shraddananda’s
case (supra) was upheld in Union of India v. Sriharan and others, (2016) 7 SCC ly a Constitution
Bench.

Though we have already expressed our view that the appellant does not deserve
to be put to death, he is not entitled to be released on completion of 14 years while
serving life imprisonment. The brutal sexual assault by the appellant on the hapless
victim of nine years and the grotesque murder of the girl compels us to hold that the
release of the appellant on completion of 14 years of imprisonment would not be in the
interest of the society. Considering the gravity of the offence and the manner in which
it was done, we are of the opinion that the appellant deserves to be incarcerated for a
period of 30 years.

To arrive at this conclusion, we have taken into consideration the opinion of
this Court in similar cases - Tattu Lodhi v. State of M.P., ( 2016) 9 SCC 675 (25



yrs), Selvam v. State, (2014) 12 SCC 274 (30 yRajkumar v. State of MP, (2014) 5 SCC
353 (30 yrs), Neel Kumar @ Anil Kumar v. State ofakyana, (2012) 5 SCC 766 (30 yrs),
Anil @ Antony v. State of Maharashtra, (2014) 4 S@® (30 years)
In the case of Rajendra Prasad(supra), the Court had suggested as follows:
“Social defence against murderers is best insured in the short run
by caging them but in the long run, the real run, by transformation
through re-orientation of the inner man by many methods including
neuro-techniques of which we have a rich legacy. If the prison
system will talk the native language, we have the yogic treasure to
experiment with on high-strung, high-risk murder merchants.
Neuroscience stands on the threshold of astounding discoveries.
Yoga, in its many forms, seems to hold splendid answers.
Meditational technology, as a tool of criminology, is a nascent-
ancient methodology. The State must experiment.
It is cheaper to hang than to heal, but Indian life - any human life -
is too dear to be swung dead save in extreme circumstances.”

The Model Prison Manual of 2016 (“2016 Manual”) which was approved by the
Ministry of Home Affairs refers to the education of prisoners which is vital for the
overall development of prisoners. Para 14.06 of the Chapter 14 in the 2016 Manual
deals with the nature of educational programmes which includes physical education
such as Yoga, health/hygiene education, moral and spiritual education among others.
We do not have any material on record about how many States have adopted the 2016
Manual. We direct the States to consider implementing the reformative and
rehabilitation programmes contained in the 2016 Manual. In addition, it is open to the
States to adopt any other correctional measures.

Accordingly, the Appeals are partly allowed and the sentence of death is set
aside. The Appellant shall suffer an imprisonment for a period of 30 years without
remission.

212. CRIMINAL PROCEDURE CODE, 1973 — Section 386
NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 118 an d 139
(i) Appeal against acquittal for offence under Sect ion 138 of N.I. Act —

Ordinary rule is that the Appellate Court will not upset the judgment of
acquittal unless the judgment of the trial Court is perverse — It cannot
be applied with same rigour in a matter relating to the offence under

Section 138 of the N.I Act — Particularly, where a presumption is drawn
that the holder has received the cheque for the dis charge, wholly or in
part, of any debt or liability.



(i) Presumption under Sections 118 and 138 of N.I. Act — After such
presumption is drawn, while examining whether accus ed has been able
to rebut such presumption or not — Want of document ary evidence in the
form of receipts or accounts or want of evidence as regards source of
funds are not relevant factors for consideration. ( Arulvelu v. State
represented by Public Prosecutor, (2009) 10 SCC 2&6d Rangappa v. Sri
Mohan,(2010) 11 SCC 441lreferred)
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Rohitbhai Jivanlal Patel v. State of Gujarat and a nother

Judgment dated 15.03.2019 passed by the Supreme Co urt in Criminal Appeal

No. 508 of 2019, reported in 2019 (1) Crimes 291 (S C)

Relevant extracts from the judgment:

Ordinarily, the Appellate Court will not be upsetting the judgment of acquittal, if the
view taken by trial Court is one of the possible views of matter and unless the Appellate
Court arrives at a clear finding that the judgment of the trial Court is perverse, i.e., not
supported by evidence on record or contrary to what is regarded as normal or
reasonable; or is wholly unsustainable in law. Such general restrictions are essentially to
remind the Appellate Court that an accused is presumed to be innocent unless proved
guilty beyond reasonable doubt and a judgment of acquittal further strengthens such
presumption in favor of the accused. However, such restrictions need to be visualized in
the context of the particular matter before the Appellate Court and the nature of inquiry
therein. The same rule with same rigour cannot be applied in a matter relating to the



offence under Section 138 of the NI Act, particularly where a presumption is drawn
that the holder has received the cheque for the discharge, wholly or in part, of any
debt or liability. Of course, the accused is entitled to bring on record the relevant
material to rebut such presumption and to show that preponderance of probabilities
are in favor of his defense but while examining if the accused has brought about a
probable defense so as to rebut the presumption, the Appellate Court is certainly
entitled to examine the evidence on record in order to find if preponderance indeed
leans in favour of the accused.

In the case at hand, even after purportedly drawing the presumption under
Section 139 of the NI Act, the trial Court proceeded to question the want of evidence
on the part of the complainant as regards the source of funds for advancing loan to the
accused and want of examination of relevant witnesses who allegedly extended him
money for advancing it to the accused. This approach of the trial Court had been at
variance with the principles of presumption in law. After such presumption, the onus
shifted to the accused and unless the accused had discharged the onus by bringing on
record such facts and circumstances as to show the preponderance of probabilities
tilting in his favour, any doubt on the complainant’s case could not have been raised
for want of evidence regarding the source of funds for advancing loan to the accused-
appellant. The aspect relevant for consideration had been as to whether the accused-
appellant has brought on record such facts/material/ circumstances which could be of
a reasonably probable defense.

Here in above, we have examined in detail the findings of the trial Court and
those of the High Court and have no hesitation in concluding that the present one
was clearly a case where the decision of the trial Court suffered from perversity and
fundamental error of approach; and the High Court was justified in reversing the
judgment of the trial Court. The observations of the trial Court that there was no
documentary evidence to show the source of funds with the respondent to advance
the loan, or that the respondent did not record the transaction in the form of receipt
or even kachcha notes, or that there were inconsistencies in the statement of the
complainant and his witness, or that the witness of the complainant was more in
know of facts etc. would have been relevant if the matter was to be examined with
reference to the onus on the complainant to prove his case beyond reasonable
doubt. These considerations and observations do not stand in conformity with the
presumption existing in favor of the complainant by virtue of Sections 118 and 139
of the NI Act. Needless to reiterate that the result of such presumption is that
existence of a legally enforceable debt is to be presumed in favor of the
complainant. When such a presumption is drawn, the factors relating to the want of
documentary evidence in the form of receipts or accounts or want of evidence as
regards source of funds were not of relevant consideration while examining if the
accused has been able to rebut the presumption or not. The other observations as
regards any variance in the statement of complainant and witness; or want of
knowledge about dates and other particulars of the cheques; or washing away of the earlier



cheques in the rains though the office of the complainant being on the 8th floor had
also been irrelevant factors for consideration of a probable defense of the appellant.
Similarly, the factor that the complainant alleged the loan amount to be ~ 22,50,000/-
and seven cheques being of * 3,00,000/- each leading to a deficit of © 1,50,000/-, is not
even worth consideration for the purpose of the determination of real questions
involved in the matter. May be, if the total amount of cheques exceeded the alleged
amount of loan, a slender doubt might have arisen, but, in the present matter, the total
amount of 7 cheques is lesser than the amount of loan. Significantly, the specific
amount of loan (to the tune of °~ 22,50,000/-) was distinctly stated by the accused-
appellant in the aforesaid acknowledgment dated 21.03.2017.

On perusing the order of the trial Court, it is noticed that the trial Court proceeded
to pass the order of acquittal on the mere ground of ‘creation of doubt’. We are of the
considered view that the trial Court appears to have proceeded on a
misplacedassumptionthat by mere denial or mere creation of doubt, the appellant had
successfully rebutted the presumption as envisaged by Section 139 of the NI Act. In
the scheme of the NI Act, mere creation of doubt is not sufficient.

The result of discussion in the foregoing paragraphs is that the major
considerations on which the trial Court chose to proceed clearly show its fundamental
error of approach where, even after drawing the presumption, it had proceeded as if
the complainant was to prove his case beyond reasonable doubt. Such being the
fundamental flaw on the part of the trial Court, the High Court cannot be said to have
acted illegally or having exceeded its jurisdiction in reversing the judgment of
acquittal. As noticed here in above, in the present matter, the High Court has
conscientiously and carefully taken into consideration the views of the trial Court and
after examining the evidence on record as a whole, found that the findings of the trial
Court are vitiated by perversity. Hence, interference by the High Court was inevitable;
rather had to be made for just and proper decision of the matter.

For what has been discussed here in above, the findings of the High Court
convicting the accused-appellant for offence under Section 138 of the NI Act deserves
to be, and are, confirmed.

213. EVIDENCE ACT, 1872 — Section 3

Appreciation of evidence :

(i) Where there is ample ocular evidence on record, the motive for
commission of the offence may not be so significant ;

(i) A related witness cannot be said to be an ‘int  erested’ withess merely by
virtue of being a relative of the victim; and

(iii) The evidence of a related witness cannot auto  matically be discarded by
labelling the witness as "interested".
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through the Secretary

Judgment dated 19.02.2019 passed by the Supreme Co urt in Criminal Appeal

No. 1839 of 2010, reported in 2019 (1) Crimes 165 ( SC)

Relevant extracts from the judgment:

In view of the ample ocular evidence on record, the motive for commission of the
offence may not be so significant in this matter.

As regards the contention that all the eye-witnesses are close relatives of the
deceased, it is by now well-settled that a related witness cannot be said to be an
‘interested’ witness merely by virtue of being a relative of the victim. This Court has
elucidated the difference between ‘interested’ and ‘related’ witnesses in a plethora of
cases, stating that a witness may be called interested only when he or she derives
some benefit from the result of a litigation, which in the context of a criminal case
would mean that the witness has a direct or indirect interest in seeing the accused
punished due to prior enmity or other reasons, and thus has a motive to falsely
implicate the accused (for instance, see State of Rajasthan v. Kalki, (1981) 2 SCC 752;
Amit v. State of Uttar Pradesh, (2012) 4 SCC 107daangabhavani v. Rayapati Venkat
Reddy, (2013) 15 SCC 2d&ecently, this difference was reiterated in Ganapathi v. State
of Tamil Nadu, (2018) 5 SCC 5449n the following terms, by referring to the three-Judge
bench decision in State of Rajasthan v. Kalk{supra):

“14. “Related” is not equivalent to “interested”. A withess may be
called “interested” only when he or she derives some benefit from
the result of a litigation; in the decree in a civil case, or in seeing an
accused person punished. A witness who is a natural one and is the
only possible eye witness in the circumstances of a case cannot be
said to be “interested”...”

In criminal cases, it is often the case that the offence is witnessed by a
close relative of the victim, whose presence on the scene of the offence would
be natural. The evidence of such a witness cannot automatically be discarded
by labeling the witness as interested. Indeed, one of the earliest statements



with respect to interested witnesses in criminal cases was made by this Court in Dalip
Singh v. State of Punjab, 1954 SCR 14Wherein this Court observed:

“26. A witness is normally to be considered independent unless he

or she springs from sources which are likely to be tainted and that

usually means unless the witness has cause, such as enmity

against the accused, to wish to implicate him falsely. Ordinarily, a

close relative would be the last to screen the real culprit and falsely

implicate an innocent person...”

In case of a related witness, the Court may not treat his or her testimony as
inherently tainted, and needs to ensure only that the evidence is inherently reliable,
probable, cogent and consistent. We may refer to the observations of this Court in
Jayabalan v. Union Territory of Pondicherry, (2010) SCC 199

“23. We are of the considered view that in cases where the Court is
called upon to deal with the evidence of the interested witnhesses,
the approach of the Court while appreciating the evidence of such
witnesses must not be pedantic. The Court must be cautious in
appreciating and accepting the evidence given by the interested
witnesses but the Court must not be suspicious of such evidence.
The primary endeavour of the Court must be to look for consistency.
The evidence of a witness cannot be ignored or thrown out solely
because it comes from the mouth of a person who is closely related
to the victim.”

214. FOREST ACT, 1927 — Section 52
WILD LIFE (PROTECTION) ACT, 1972 — Section 50
(i) Whether confiscation proceeding and criminal pr oceeding in forest or
wild life offences can be undertaken simultaneously ? Held, Yes -
Confiscation is not a punishment — Authorities have right to initiate
both; confiscation and criminal proceedings, agains t any individual.
(i) Supurdnama — Seizure of vehicle — Forest and w ild life offences —

Release of vehicle during pendency of confiscation proceedings -
Liberal approach for release of vehicle should not be adopted.
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Rajpati Yadav v. State of MP and others

Judgment dated 18.01.2019 passed by the High Court of Madhya Pradesh in

Writ Petition No. 605 of 2019, reported in 2019 (2) MPLJ 395 (DB)

Relevant extracts from the judgment:

The provisions of Section 52 of the Indian Forest Act, lays down the procedure for
initiating proceedings for confiscation in respect of the tools, machines and vehicle
involved in the commission of the forest offence. The provisions of the said Act also
provide for taking up action for criminal prosecution and punishment of the person
concerned in respect of the forest offence committed by him. Similar provisions are
also contained in the Wild Life Protection Act as well as the M.P. Minor Mineral Rules
1996.

It is settled law that confiscation is not a punishment as has been held by the
Supreme Court in the cases of Yogendra Kumar Jaiswal and others v. State of Bihand
others, (2016) 3 SCC 183, State of M.P. and othersKallo Bai, (2017) 14 SCC 502 and
Magbool Hussain v. State of Bombay, AIR 1953 SC 32&hich has also been followed by
this Court while interpreting the provisions of Section 53 of the Minor Mineral Rules, in
the cases of Kailash Chand and another v. State of M.P. and otise AIR 1995 MP 1;
Ramkumar Sahu v. State of M.P and others, 2018 (MPLJ 171, Biswanath Bhattacharya v.
Union of India and others, (2014) 4 SCC 392; Divimal Forest Officer and another v. G.
V. Sudhakar Rao and others, (1985) 4 SCC 57A8herein it has clearly been held that
confiscation is not a punishment and that the authorities have a right to initiate both,
confiscation and criminal proceedings, against any individual.

As far as the contention of the learned counsel for the petitioner regarding
release of the vehicle during the pendency of the confiscation proceedings is
concerned, the Supreme Court in the case of State of Karnataka v. K. Krishnan, (2000) 7
SCC 80,has held that a liberal approach for release of vehicles or implements involved
in forest offences should not be adopted by the Courts and the same should not
normally be returned to a party till the culmination of the proceedings in respect of
such offence including confiscatory proceedings except in exceptional cases, in the
following terms:-

“.....The liberal approach in the matter would perpetuate the
commission of more offences with respect to the forest and its
produce which, if not protected, is surely to affect the mother-earth
and the atmosphere surrounding it. The courts cannot shut their eyes
and ignore their obligations indicated in the Act enacted for the purposes
of protecting and safeguarding both the forests and their produce. The



forests are not only the natural wealth of the country but also
protector of human life by providing a clean and unpolluted
atmosphere. We are of the considered view that when any vehicle is
seized on the allegation that it was used for committing a forest
offence, the same shall not normally be returned to a party till the
culmination of all the proceedings in respect of such offence,
including confiscatory proceedings, if any. Nonetheless, if for any
exceptional reasons a court is inclined to release the vehicle during
such pendency, furnishing a bank guarantee should be the minimum
condition. No party shall be under the impression that release of
vehicle would be possible on easier terms, when such vehicle is
alleged to have been involved in commission of a forest offence.
Any such easy release would tempt the forest offenders to repeat
commission of such offences. Its casualty will be the forests as the
same cannot be replenished for years to come.”
The same view has again been reiterated and reaffirmed by the Supreme Court in
the cases of State of W.B v. Gopal Sarkar, (2002) 1 SCC 495 a®thte of West Bengal and
another v. Mahua Sarkar, (2008) 12 SCC 763

215. FOREST ACT, 1927 — Sections 52 and 52A
CRIMINAL PROCEDURE CODE, 1973 — Section 451
Release of vehicle by Magistrate — Vehicle seized for illegal excavation of
sand from river — Initiation of confiscation procee dings under Section 52 of

the Act — Once the Magistrate receives information regarding initiation of
confiscation proceedings under Section 52(4) of the Act, Magistrate ceases
to have jurisdiction to release the vehicle as per Section 52C of the Act.
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State of Madhya Pradesh v. Rakesh Lavaniya
Judgment dated 26.03.2019 passed by the Supreme Co urt in Criminal Appeal
No. 525 of 2019, reported in AIR 2019 SC 1597



Relevant extracts from the judgment:

Our analysis of the amendments brought by MP Act 25 of 1983 to the Indian
Forest Act, 1927 leads to the conclusion that specific provisions have been made for
the seizure and confiscation of forest produce and of tools, boats, vehicles and articles
used in the commission of offences. Upon a seizure under Section 52(1), the officer
effecting the seizure has to either produce the property before the Authorised Officer
or to make a report of the seizure under sub-section (2) of Section 52. Upon being
satisfied that a forest offence has been committed, the Authorised Officer is
empowered, for reasons to be recorded, to confiscate the forest produce together with
the tools, vehicles, boats and articles used in its commission. Before confiscating any
property under sub-section (3), the Authorised Officer is required to send an intimation
of the initiation of the proceedings for the confiscation of the property to the
Magistrate having jurisdiction to try the offence. Where it is intended to immediately
launch a criminal proceeding, a report of the seizure is made to the Magistrate having
jurisdiction to try the offence. The order of confiscation under Section 52(3) is subject
to an appeal under Section 52-A and a revision under Section 52-B. Subsection (5) of
Section 52-B imparts finality to the order of the Court of Sessions in revision
notwithstanding anything contained to the contrary in the CrPC and provides that it
shall not be called into question before any Court. Section 52-C stipulates that on the
receipt of an intimation by the Magistrate under sub-section (4) of Section 52, no
Court, tribunal or authority, other than an Authorised Officer, an Appellate Authority or
Court of Sessions (under Sections 52, 52-A and 52-B) shall have jurisdiction to pass
orders with regard to possession, delivery, disposal or distribution of the property in
regard to which confiscation proceedings have been initiated. Sub-section (1) of
Section 52-C has a non obstante provision which operates notwithstanding anything to
the contrary contained in the Indian Forest Act, 1927 or in any other law for the time
being in force. The only saving is in respect of an officer duly empowered by the State
government for directing the immediate release of a property seized under Section 52,
as provided in Section 61. Hence, upon the receipt of an intimation by the Magistrate
of the initiation of confiscation proceedings under sub-section (4)(a) of Section 52, the
bar of jurisdiction under sub-section (1) of Section 52-C is clearly attracted. The
scheme contained in the amendments enacted to the Indian Forest Act, 1927 in
relation to the State of Madhya Pradesh, makes it abundantly clear that the direction
which was issued by the High Court in the present case, in a petition under Section
482 of the CrPC, to the Magistrate to direct the interim release of the vehicle, which
had been seized, was contrary to law. The jurisdiction under Section 451 of the CrPC
was not available to the Magistrate, once the Authorised Officer initiated confiscation
proceedings.



216.INDIAN PENAL CODE, 1860 — Sections 90 and 375

‘Rape’ and ‘consensual sex’, distinction between — Explained — Held, malafide
intention and false promise without intending to ma rry the prosecutrix on the
part of the accused — It would be a case of rape — But, where the prosecutrix
agrees to have sexual intercourse on account of her love for the accused —

Not solely on the account of the misconception crea ted by the accused — It
would be a case of ‘consensual sex’.
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Dr. Dhruvaram Murlidhar Sonar v. State of Maharasht ra and others

Judgment dated 22.11.2018 passed by the Supreme Co urt in Criminal Appeal

No. 1443 of 2018, reported in AIR 2019 SC 327
Relevant extracts from the judgment:

Section 375 defines the offence of rape and enumerates six descriptions of the
offence. The first clause operates where the women is in possession of her senses
and, therefore, capable of consenting but the act is done against her will and the
second where it is done without her consent; the third, fourth and fifth, when there is
consent but it is not such a consent as excuses the offender, because it is obtained by
putting her, or any person in whom she is interested, in fear of death or of hurt. The
expression “against her ‘will’” means that the act must have been done inspite of the
opposition of the woman. An inference as to consent can be drawn if only based on
evidence or probabilities of the case. “Consent” is also stated to be an act of reason
coupled with deliberation. It denotes an active will in mind of a person to permit the
doing of the act complained of.

Consent may be express or implied, coerced or misguided, obtained willingly or
through deceit. If the consent is given by the complainant under misconception of fact,
it is vitiated. Consent for the purpose of Section 375 requires voluntary participation
not only after the exercise of intelligence based on the knowledge of the significance
and moral quality of the act, but also after having fully exercised the choice between
resistance and assent. Whether there was any consent or not is to be ascertained only
on a careful study of all relevant circumstances.



In Uday v. State of Karnataka, (2003) 4 SCC 4thjs Court was considering a case
where the prosecutrix, aged about 19 years, had given consent to sexual intercourse
with the accused with whom she was deeply in love, on a promise that he would marry
her on a later date. The prosecutrix continued to meet the accused and often had
sexual intercourse and became pregnant. A complaint was lodged on failure of the
accused to marry her. It was held that consent cannot be said to be given under a
misconception of fact. It was held thus:-

“It therefore appears that the consensus of judicial opinion is in
favour of the view that the consent given by the prosecutrix to
sexual intercourse with a person with whom she is deeply in love on
a promise that he would marry her on a later date, cannot be said to
be given under a misconception of fact. A false promise is not a fact
within the meaning of the Code. We are inclined to agree with this
view, but we must add that there is no straitjacket formula for
determining whether consent given by the prosecutrix to sexual
intercourse is voluntary, or whether it is given under
amisconception of fact.

In the ultimate analysis, the tests laid down by the Courts provide at best
guidance to the judicial mind while considering a question of consent, but the
Court must, in each case, consider the evidence before it and the surrounding
circumstances, before reaching a conclusion, because each case has its own
peculiar facts which may have a bearing on the question whether the consent
was voluntary, or was given under a misconception of fact. It must also weigh
the evidence keeping in view the fact that the burden is on the prosecution to
prove each and every ingredient of the offence, absence of consent being one
of them.

Keeping in view the approach that the Court must adopt in such
cases, we shall now proceed to consider the evidence on record. In
the instant case, the prosecutrix was a grown-up girl studying in a
college. She was deeply in love with the appellant. She was,
however, aware of the fact that since they belonged to different
castes, marriage was not possible In any event the proposal for
their marriage was bound to be seriously opposed by their family
members. She admits having told so to the appellant when he
proposed to her the first time. She had sufficient intelligence to
understand the significance and moral quality of the act she was
consenting to.

That is why she kept it a secret as long as she could. Despite this,
she did not resist the overtures of the appellant, and



in fact succumbed to them. She thus freely exercised a choice
between resistance and assent. She must have known the
consequences of the act, particularly when she was conscious of
the fact that their marriage may not take place at all on account of
caste considerations. All these circumstances lead us to the
conclusion that she freely, voluntarily and consciously consented to
having sexual intercourse with the appellant, and her consent was
not in consequence of any misconception of fact.”

In Deelip Singh alias Dilip Kumar v. State of Bihar,2005) 1 SCC 88the Court

framed the following two questions relating to consent:-

“(1) Is it a case of passive submission in the face of psychological
pressure exerted or allurements made by the accused or was it a
conscious decision on the part of the prosecutrix knowing fully the
nature and consequences of the act she was asked to indulge in?
(2) Whether the tacit consent given by the prosecutrix was the
result of a misconception created in her mind as to the intention of
the accused to marry her?”

In this case, the girl lodged a complaint with the police stating that she and the
accused were neighbours and they fell in love with each other. One day in February,
1988, the accused forcibly raped her and later consoled her by saying that he would
marry her. She succumbed to the entreaties of the accused to have sexual relations
with him, on account of the promise made by him to marry her, and therefore
continued to have sex on several occasions.

After she became pregnant, she revealed the matter to her parents. Even
thereafter, the intimacy continued to the knowledge of the parents and other relations
who were under the impression that the accused would marry the girl, but the accused
avoided marrying her and his father took him out of the village to thwart the bid to
marry. The efforts made by the father of the girl to establish the marital tie failed.
Therefore, she was constrained to file the complaint after waiting for some time. With
this factual back-ground, the Court held that the girl had taken a conscious decision,
after active application of mind to the events that had transpired. It was further held
that at best, it is a case of breach of promise to marry rather than a case of false
promise to marry, for which the accused is prima facieaccountable for damages under
civil law. It was held thus:-

“The remaining question is whether on the basis of the evidence on
record, it is reasonably possible to hold that the accused with the
fraudulent intention of inducing her to sexual intercourse, made a false
promise to marry. We have no doubt that the accused did hold out the
promise to marry her and that was the predominant reason for the
victim girl to agree to the sexual intimacy with him. PW 12 was also



too keen to marry him as she said so specifically. But we find no
evidence which gives rise to an inference beyond reasonable doubt
that the accused had no intention to marry her at all from the
inception and that the promise he made was false to his knowledge.
No circumstances emerging from the prosecution evidence establish
this fact.

On the other hand, the statement of PW 12 that “later on”, the
accused became ready to marry her but his father and others took
him away from the village would indicate that the accused might
have been prompted by a genuine intention to marry which did not
materialise on account of the pressure exerted by his family elders.
It seems to be a case of breach of promise to marry rather than a
case of false promise to marry. On this aspect also, the
observations of this Court in Uday case(supra) at para 24 come to
the aid of the appellant”.

In Deepak Gulati v. State of Haryana, (2013) 7 SCC 67&&e Court has drawn a
distinction between rape and consensual sex. This is a case of a prosecutrix aged 19
years at the time of the incident. She had an inclination towards the accused. The
accused had been giving her assurances of the fact that he would get married to her.
The prosecutrix, therefore, left her home voluntarily and of her own free will to go with
the accused to get married to him.

She called the accused on a phone number given to her by him, to ask him why
he had not met her at the place that had been pre-decided by them. She also waited
for him for a long time, and when he finally arrived, she went with him to a place called
Karna Lake where they indulged in sexual intercourse. She did not raise any objection
at that stage and made no complaints to anyone. Thereafter, she went to Kurukshetra
with the accused, where she lived with his relatives.

Here too, the prosecutrix voluntarily became intimate with the accused. She then,
for some reason, went to live in the hostel at Kurukshetra University illegally, and once
again came into contact with the accused at Birla Mandir there. Thereafter, she even
proceeded with the accused to the old bus-stand in Kurukshetra, to leave for Ambala
so that the two of them could get married at the Court in Ambala. At the bus station,
the accused was arrested by the police.

The Court held that the physical relationship between the parties had clearly
developed with the consent of the prosecutrix as there was neither a case of any
resistance nor had she raised any complaint anywhere at any time, despite the fact
that she had been living with the accused for several days and had travelled with him
from one place to another. The Court further held that it is not possible to apprehend
the circumstances in which a charge of deceit/rape can be leveled against the
accused.



Recently, this Court, in Shivashankar @ Shiva v. State of Karnataka and ahet, in
Criminal Appeal No.504 of 2018, disposed of on 6th April, 2018, has observed that it is
difficult to hold that sexual intercourse in the course of a relationship which has
continued for eight years is ‘rape’, especially in the face of the complainant’s own
allegation that they lived together as man and wife. It was held as under:-

“In the facts and circumstances of the present case, it is difficult to
sustain the charges leveled against the appellant who may have
possibly, made a false promise of marriage to the complainant. It is,
however, difficult to hold sexual intercourse in the course of a
relationship which has continued for eight years, as ‘rape’
especially in the face of the complainant’s own allegation that they
lived together as man and wife”.

Thus, there is a clear distinction between rape and consensual sex. The Court, in
such cases, must very carefully examine whether the complainant had actually wanted
to marry the victim or had mala fide motives and had made a false promise to this
effect only to satisfy his lust, as the later falls within the ambit of cheating or
deception. There is also a distinction between mere breach of a promise and not
fulfilling a false promise. If the accused has not made the promise with the sole
intention to seduce the prosecutrix to indulge in sexual acts, such an act would not
amount to rape.

There may be a case where the prosecutrix agrees to have sexual intercourse on
account of her love and passion for the accused and not solely on account of the
misconception created by accused, or where an accused, on account of circumstances
which he could not have foreseen or which were beyond his control, was unable to
marry her despite having every intention to do. Such cases must be treated differently.
If the complainant had any mala fideintention and if he had clandestine motives, it is a
clear case of rape.

The acknowledged consensual physical relationship between the parties would
not constitute an offence under Section 376 of the I.PC.

In the instant case, it is an admitted position that the appellant was serving as a
Medical Officer in the Primary Health Centre and the complainant was working as an
Assistant Nurse in the same health centre and that she is a widow. It was alleged by
her that the appellant informed her that he is a married man and that he has
differences with his wife. Admittedly, they belong to different communities. It is also
alleged that the accused/ appellant needed a month’'s time to get their marriage
registered. The complainant further states that she had fallen in love with the appellant
and that she needed a companion as she was a widow.

She has specifically stated that “as | was also a widow and | was also in
need of a companion, | agreed to his proposal and since then we were having
love affair and accordingly we started residing together. We used to reside



sometimes at my home whereas some time at his home.” Thus, they were living
together, sometimes at her house and sometimes at the residence of the appellant.
They were in a relationship with each other for quite some time and enjoyed each
other’s company. It is also clear that they had been living as such for quite some time
together. When she came to know that the appellant had married some other woman,
she lodged the complaint.

It is not her case that the complainant has forcibly raped her. She had taken a
conscious decision after active application of mind to the things that had happened. It
is not a case of a passive submission in the face of any psychological pressure
exerted and there was a tacit consent and the tacit consent given by her was not the
result of a misconception created in her mind. We are of the view that, even if the
allegations made in the complaint are taken at their face value and accepted in their
entirety, they do not make out a case against the appellant. We are also of the view
that since complainant has failed to prima facie show the commission of rape, the
complaint registered under Section 376(2)(b) cannot be sustained.

*217. INDAIN PENAL CODE, 1860 — Sections 107 and 30 6
Abetment of suicide — Deceased lent her gold ornam  ents to the accused for wearing in a
marriage ceremony — On refusal by the accused to re  turn the ornaments, deceased
committed suicide by hanging herself — Held, in nor mal circumstances, the course of
action available to the victim is to lodge FIR and then follow the procedure as per law —
Mere refusal to return the jewellery borrowed by th e accused is not enough to establish
prima facie case for constituting an offence of abetment define d in Section 107 r/w/s 306

IPC.
0 #% , 1860 - 107 306
) - < B + $ 2 +3%9@ (+ |
90 = B $9@ +[ 2 + R %+ f O
), o OL B $9@% |+ , K | -8%+ , 0Q+ 8 A | 2
+8 + 53+ a4 $ 4C 0 + 6B Z3$9@ (+[
90 2 + R , 107 . =\+ 306 @TT!T
l@ !>+ < $ =\+ 0 8 < 0 -8 I+ 90
H+ .L .6

Laxmi Bai Raghuvanshi (Smt.) and another v. State o f M.P.
Order dated 02.04.2018 passed by the High Court of Madhya Pradesh
(Gwalior Bench) in M.Cr.C. No. 2063 of 2016, report ed in ILR (2018) MP 1308



*218.INDIAN PENAL CODE, 1860 — Sections 120B, 302 r/w/s 34, 302 r/w/s 114 and
379 r/w/s 34
EVIDENCE ACT, 1872 — Section 8
Circumstantial evidence, absence of motive — Held, when the links in the
chain of circumstances have been completely establi shed which lead to the
only conclusion that all the accused had entered in to a conspiracy to commit
murder of the deceased and that infact, the accused persons had committed
the murder — Motive may not have much relevance.
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Vidyalakshmi @ Vidya v. State of Kerala
Judgment dated 15.02.2019 passed by the Supreme Co urt in Criminal Appeal
No. 971 of 2012, reported in 2019 (1) Crimes 101 (S C)

*219.INDAIN PENAL CODE, 1860 — Sections 148, 149 a nd 302

APPRECIATION OF EVIDENCE:

(i) Difference of opinion between two doctors about injuries — Held, the
evidence of doctor who supports the ocular evidence is reliable. ( Sanjay
Khanderao Wadane v. State of Maharashtra, (2017) BICC 842and Prahlad
Patel v. State of Madhya Pradesh, (2011) 4 SCC 26f¢erred)

(i) Contradiction between ocular evidence and medi cal evidence - Held,
where medical evidence completely rules out all pos sibility of the ocular
evidence being true, the ocular evidence may be dis believed. ( Mahavir
Singh v. State of Madhya Pradesh, (2016) 10 SCC 2&fferred)
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Pintoo @ Lakhan Singh and another v. State of M.P.
Judgment dated 05.04.2018 passed by the High Court ofMadhya Pradesh in
Criminal Appeal No. 56 of 2009, reported inIlLR (201 8) MP 1223 (DB)

*220. INDIAN PENAL CODE, 1860 — Section 149

221.

“Common object” of an assembly — Can be ascertained by considering following factors
— (i) The nature of weapons used by members of the assembly; (ii) the manner and
sequence of attacks made by those members on the de ceased; and (iii) the

circumstances under which the occurrence took place — Itis an inference to be deduced
from the facts and circumstances of each case.
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Mahendran v. State of Tamil Nadu
Judgment dated 21.02.2019 passed by the Supreme Co urt in Criminal Appeal
No. 1260 of 2010, reported in 2019 (1) Crimes 191 ( SC)

INDIAN PENAL CODE, 1860 — Sections 149, 302 an d 304 Part-I

APPRECIATION OF EVIDENCE:

(i) Injury on the person of accused, non-explanatio n of, effect —Explained —
Generally, non-explanation of injuries on the perso n of the accused is a
manifest defect in prosecution case — But mere non- explanation may not
affect the prosecution case in all cases — For inst ance, where injuries
sustained by accused are simple and minor or wherep rosecution version
is supported by eye-witnesses and medical evidence,
non-explanation of injuries on person of accused ha s no effect.

(i) Common object — Proof of an overt act of every member of unlawful
assembly — Whether required? Held, No — Once common object of
assembly is established, overt act of individual me mber loses its
significance.
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Munishamappa and others v. State of Karnataka

Judgment dated 24.01.2019 passed by the Supreme Co urt in Criminal Appeal

No. 96 of 2011, reported in (2019) 3 SCC 393
Relevant extracts from the judgment:

The trial Court, as we have noted earlier, was persuaded despite this state of the
evidentiary record to acquit the accused primarily on the ground that the injuries on
the accused (except accused No. 2) had not been satisfactorily explained. In Lakshmi
Singh v. State of Bihar, (1976) 4 SCC 394,two judge Bench of this Court held thus:

“12...Indeed if the eyewitnesses could have given such graphic
details regarding the assault on the two deceased and Dasain Singh
and yet they deliberately suppressed the injuries on the person of
the accused, this is a most important circumstance to discredit the
entire prosecution case. It is well settled that fouler the crime,
higher the proof, and hence in a murder case where one of the
accused is proved to have sustained injuries in the course of the
same occurrence, the non-explanation of such injuries by the
prosecution is a manifest defect in the prosecution case and shows
that the origin and genesis of the occurrence had been deliberately
suppressed which leads to the irresistible conclusion that the
prosecution has not come out with a true version of the
occurrence.”

The decision in Lakshmi Singh(supra) has been considered in a later judgment of
this Court in Amar Malla v. State of Tripura, (2002) 7 SCC 9A two judge Bench of this
Court held thus:



“9...From the nature of injuries said to have been received by these
accused persons, it would appear that the same were simple and
minor ones. It is well settled that merely because the prosecution
has failed to explain injuries on the accused persons, ipso facto the
same cannot be taken to be a ground for throwing out the
prosecution case, especially when the same has been supported by
eyewitnesses, including injured ones as well, and their evidence is
corroborated by medical evidence as well as objective finding of the
investigating officer.”

The same principle has been followed by another Bench of two judges in State of
MP v. Ramesh, (2005) 9 SCC 70&here it was held that:

“11...Non-explanation of the injuries sustained by the accused at
about the time of occurrence or in the course of altercation is a very
important circumstance. But mere non-explanation of the injuries by
the prosecution may not affect the prosecution case in all cases. This
principle applies to cases where the injuries sustained by the accused are
minor and superficial or where the evidence is so clear and cogent, so
independent and disinterested, so probable, consistent and creditworthy, that it
far outweighs the effect of the omission on the part of the prosecution to
explain the injuries.”

In Raghubir Singh v. State of Rajasthan, (2011) 12 S@@35, a two judge Bench of
this Court held thus:

“14...each and every injury on an accused is not required to be
explained and more particularly where all the injuries caused to the
accused are simple in nature (as in the present case) and the facts
of the case have to be assessed on the nature of probabilities...”

The evidence of PW 20 notes the injuries which were sustained by accused No. 2
thus:

“1. A white blast injury tearing of the skin sub-cutaneous tissue and
partly of quadriceps muscle covering almost entire half of left thigh
with profused bleeding a doubtful fracture of left femur.

2. Multiple pellet wounds are present over left inguinal area in lower
left iliac area and suprapubic area.”

These injuries have been duly explained in the evidence of the prosecution
witnesses as having been sustained when the bomb which accused no. 2 was carrying
exploded in the course of the incident. The injuries sustained by the other accused
were evidently simple injuries. The pellet injuries suffered by accused no. 3 were
traceable to the bomb blasts caused by accused no. 2. The injuries suffered by
accused nos. 4 and 5 were of a simple nature.



On the above state of the record, it is abundantly clear that the judgment of the
trial Court suffers from a manifest perversity. The trial Court at one stage, adverted to
the injuries sustained by the four accused persons as “fatal injuries” ignoring that
there had been no death in the course of the incident on the side of the accused. At
other places in the course of the judgment, the trial Court opined that the injuries were
severe. Here again, there was an evident and manifest error on the part of the trial
Court in failing to notice that the pellet injuries which were sustained by accused no. 3
were a result of the explosion of the bomb which had been handled by accused no. 2.
The other injuries sustained by the accused were relatively of a minor nature. That
apart, it has emerged on the record that in the cross complaint which was filed by the
side of the accused, the police, after investigation, submitted a summary report which
was accepted by the Magistrate.

X X X

The provisions of Section 149 have been explained by this Court in Mijazi v. State
of U. P., AIR 1959 SC 57and in Masalti v. State of U.P., AIR 1965 SC 202wo elements
are crucial to the above definition: (i) the offence must be committed by a member of
an unlawful assembly; (ii) the offence must be committed in prosecution of the
common object of that assembly or must be such as the members of that assembly
knew to be likely to be committed in prosecution of the common object. Once a
common object of an unlawful assembly is established, it is not necessary that all
persons who form the unlawful assembly must be demonstrated to have committed the
overt act. The common object is ascertained from considering the acts of its members
and on the basis of all surrounding circumstances. In Sikandar Singh v. State of Bihar,
(2010) 7 SCC 477this Court held thus:

“17. A “common object” does not require a prior concert and a
common meeting of minds before the attack. It is enough if each
member of the unlawful assembly has the same object in view and
their number is five or more and that they act as an assembly to
achieve that object. The “common object” of an assembly is to be
ascertained from the acts and language of the members composing
it, and from a consideration of all the surrounding circumstances. It
may be gathered from the course of conduct adopted by the
members of the assembly. For determination of the common object
of the unlawful assembly, the conduct of each of the members of
the unlawful assembly, before and at the time of attack and
thereafter, the motive for the crime, are some of the relevant
considerations. What the common object of the unlawful assembly
is at a particular stage of the incident is essentially a question of
fact to be determined, keeping in view the nature of the assembly,



the arms carried by the members, and the behaviour of the
members at or near the scene of the incident. It is not necessary
under law that in all cases of unlawful assembly, with an unlawful
common object, the same must be translated into action or be
successful.”

In a more recent decision in Sanjeev Kumar Gupta v. State of Uttar Pradesh, (801
11 SCC 69,this Court held that a common object does not always require a prior
concert and it may form even on the spur of the moment. In taking this view, this Court
relied on the earlier decision in Ramachandran v. State of Kerala, (2011) 9 SCC 2&i7d
held thus:

“In this case all the accused were very well known to the witnesses. So their
identification, etc. has not been in issue. As their participation being governed
by the second part of Section 149 IPC, overt act of an individual lost
significance.”

In the present case, applying the same rationale, we are of the view that the
common object within the meaning of Section 149 is evident from the genesis of the
incident, the manner in which the accused returned after the initial altercation armed
with lethal weapons and the nature of the injuries which were inflicted in concert.

222.INDIAN PENAL CODE, 1860 — Section 193
CRIMINAL PROCEDURE CODE, 1973 — Sections 195 and 3 40
Whether Magistrate can take cognizance of an offen ce under Section 193 IPC
on the basis of a private complaint? Held, No — Pro  secution can be initiated

only after sanction of Court under whom proceedings of offence referred to
in Section 195(1)(b) CrPC were allegedly committed.
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Sh. Narendra Kumar Shrivastava v. State of Bihar an d others
Judgment dated 04.02.2019 passed by the Supreme Co urt in Criminal Appeal
No. 211 of 2019, reported in 2019 (1) Crimes 49 (SC )
Relevant extracts from the judgment:
It is clear from sub-Section (1)(b) of Section 195 of the Cr.P.C. that the Section
deals with two separate set of offences:



(i) of any offence punishable under Sections 193 to 196 (both inclusive), 199, 200,
205 to 211 (both inclusive) and 228 of IPC, when such offence is alleged to have
been committed in, or in relation to, any proceeding in any Court; [Section
195(1)(b)(i)]

(i) of any offence described in Section 463, or punishable under Section 471, Section
475 or Section 476, of IPC, when such offence is alleged to have been committed
in respect of a document produced or given in evidence in a proceeding in any
Court. [Section 195(1)(b)(ii)].

On the reading of these Sections, it can be easily seen that the offences under Section
195(1)(b)(i) and Section 195(1)(b)(ii) are clearly distinct. The first category of offences refers to
offences of false evidence and offences against public justice, whereas, the second category of
offences relates to offences in respect of a document produced or given in evidence in a proceeding
in any Court.

Section 195 of the Cr.P.C. lays down a rule to be followed by the Court which is to
take cognizance of an offence specified therein but contains no direction for the
guidance of the Court which desires to initiate prosecution in respect of an offence
alleged to have been committed in or in relation to a proceeding in the latter Court. For
that purpose, one must turn to Section 340 which requires the Court desiring to put the
law in motion to prefer a complaint either suo motu or an application made to it in that
behalf.

Section 340 of the Cr.P.C. reads as follows:

“340. Procedure in cases mentioned in Section 195.-

(1) When, upon an application made to it in this behalf or otherwise,

any Court is of opinion that it is expedient in the interests of justice
that an inquiry should be made into any offence referred to in
clause (b) of sub-Section (1) of Section 195, which appears to have
been committed in or in relation to a proceeding in that Court or, as
the case may be, in respect of a document produced or given in
evidence in a proceeding in that Court, such Court may, after such
preliminary inquiry, if any, as it thinks necessary,-

(a) record a finding to that effect;

(b) make a complaint thereof in writing;

(c) senditto a Magistrate of the first class having jurisdiction;

(d) take sufficient security for the appearance of the accused
before such Magistrate, or if the alleged offence is non-bailable
and the Court thinks it necessary so to do, send the accused in
custody to such Magistrate; and

(e) bind over any person to appear and give evidence before such
Magistrate.



(2) The power conferred on a Court by sub-Section (1) in respect of an
offence may, in any case where that Court has neither made a
complaint under sub-Section (1) in respect of that offence nor
rejected an application for the making of such complaint, be
exercised by the Court to which such former Court is subordinate
within the meaning of sub-Section (4) of Section 195.

(3) A complaint made under this Section shall be signed,-

(a) where the Court making the complaint is a High Court, by such
officer of the Court as the Court may appoint;

(b) in any other case, by the presiding officer of the Court [or by
such officer of the Court as the Court may authorise in writing
in this behalf].

(4) In this Section, “Court” has the same meaning as in
Section 195.”

Section 340 of Cr.P.C. makes it clear that a prosecution under this Section can be
initiated only by the sanction of the Court under whose proceedings an offence
referred to in Section 195(1)(b) has allegedly been committed. The object of this
Section is to ascertain whether any offence affecting administration of justice has been
committed in relation to any document produced or given in evidence in Court during
the time when the document or evidence was in custodia legis and whether it is also
expedient in the interest of justice to take such action. The Court shall not only
consider prima facie case but also see whether it is in or against public interest to
allow a criminal proceeding to be instituted.

This Court in Chajoo Ram v. Radhey Shyam, (1971) 1 SCC 7a4,page 779, held
that the prosecution under Section 195 could be initiated only by the sanction of the
Court and only if the same appears to be deliberate and conscious. It emphatically
held as under:

“The prosecution for perjury should be sanctioned by Courts only in
those cases where the perjury appears to be deliberate and
conscious and the conviction is reasonably probable or likely. No
doubt giving of false evidence and filing false affidavits is an evil
which must be effectively curbed with a strong hand but to start
prosecution for perjury too readily and too frequently without due
care and caution and on inconclusive and doubtful material defeats
its very purpose. Prosecution should be ordered when it is
considered expedient in the interests of justice to punish the delinquent
and not merely because there is some inaccuracy in the statement
which may be innocent or immaterial. There must be prima facie case
of deliberate falsehood on a matter of substance and the Court should



be satisfied that there is reasonable foundation for the charge...... 8

In Santokh Singh v. Izhar Hussain and anather, (1972) SCC 406,this Court has
held that every incorrect or false statement does not make it incumbent on the Court to
order prosecution. The Court has to exercise judicial discretion in the light of all the
relevant circumstances when it determines the question of expediency. The Court
orders prosecution in the larger interest of the administration of justice and not to
gratify the feelings of personal revenge or vindictiveness or to serve the ends of a
private party. Too frequent prosecutions for such offences tend to defeat its very
object. It is only in glaring cases of deliberate falsehood where conviction is highly
likely that the Court should direct prosecution.

This Court in M.S. Ahlawat v. State of Haryana and another, (2000) 1 SCC 2¥&5 clearly held
that private complaints are absolutely barred in relation to an offence said to have been committed
under Section 193 IPC and that the procedure prescribed under Section 195 of the Cr.P.C. are
mandatory. It was held that:

“Chapter Xl IPC deals with “false evidence and offences against
public justice” and Section 193 occurring therein provides for
punishment for giving or fabricating false evidence in a judicial
proceeding. Section 195 of the Criminal Procedure Code (CrPC)
provides that where an act amounts to an offence of contempt of the
lawful authority of public servants or to an offence against public
justice such as giving false evidence under Section 193 IPC etc. or
to an offence relating to documents actually used in a Court, private
prosecutions are barred absolutely and only the Court in relation to
which the offence was committed may initiate proceedings.
Provisions of Section 195 CrPC are mandatory and no Court has
jurisdiction to take cognizance of any of the offences mentioned
therein unless there is a complaint in writing as required under that
Section. It is settled law that every incorrect or false statement
does not make it incumbent upon the Court to order prosecution,
but (sic) to exercise judicial discretion to order prosecution only in
the larger interest of the administration of justice.”

Section 340 CrPC prescribes the procedure as to how a complaint
may be preferred under Section 195 CrPC. While under Section 195
CrPC, it is open to the Court before which the offence was
committed to prefer a complaint for the prosecution of the offender,
Section 340 CrPC prescribes the procedure as to how that complaint
may be preferred. Provisions under Section 195 CrPC are mandatory
and no Court can take cognizance of offences referred to therein



(sic). It is in respect of such offences the Court has jurisdiction to
proceed under Section 340 CrPC and a complaint outside the
provisions of Section 340 CrPC cannot be filed by any civil, revenue
or criminal Court under its inherent jurisdiction.”

As already mentioned, clauses under Section 195(1)(b) of the Cr.P.C. i.e. sub-
Section 195(1)(b)(i) and sub-Section 195(1)(b)(ii) cater to separate offences. Though
Section 340 of the Cr.P.C. is a generic section for offences committed under Section
195(1)(b), the same has different and exclusive application to clauses (i) and (ii) of
Section 195(1)(b) of the Cr.P.C.

In Sachida Nand Singh and another v. State of Bihar dranother, (1998) 2 SCC 493,
relied on by the learned counsel for the appellant, this Court was considering the
guestion as to whether the bar contained in Section 195(1)(b)(ii) of the Cr.P.C. is
applicable to a case where forgery of the document was committed before the
document was produced in a Court. It was held:

“A reading of the clause reveals two main postulates for operation
of the bar mentioned there. First is, there must be allegation that an
offence (it should be either an offence described in Section 463 or
any other offence punishable under Sections 471, 475, 476 of the
IPC) has been committed. Second is that such offence should have
been committed in respect of a document produced or given in
evidence in a proceeding in any Court. There is no dispute before
us that if forgery has been committed while the document was in the
custody of a Court, then prosecution can be launched only with a
complaint made by that Court. There is also no dispute that if
forgery was committed with a document which has not been
produced in a Court then the prosecution would lie at the instance
of any person. If so, will its production in a Court make all the
difference?”

“The sequitur of the above discussion is that the bar contained in
Section 195(1)(b) (ii) of the Code is not applicable to a case where
forgery of the document was committed before the document was
produced in a Court. Accordingly we dismiss this appeal.”

In Sachida Nand Singh(supra), this Court had dealt with Section 195(1)(b)(ii) of the Cr.P.C
unlike the present case which is covered by the preceding clause of the Section. The category of
offences which fall under Section 195(1)(b)(i) of the Cr.P.C. refer to the offence of giving false
evidence and offences against public justice which is distinctly different from those offences under
Section 195(1)(b)(ii) of Cr.P.C, where a dispute could arise whether the offence of forging a
document was committed outside the Court or when it was in the custody of the Court. Hence, this
decision has no application to the facts of the present case.



The case in hand squarely falls within the category of cases falling under Section
195(1)(b)(i) of the Cr.P.C. as the offence is punishable under Section 193 of the IPC.
Therefore, the Magistrate has erred in taking cognizance of the offence on the basis of
a private complaint.

223.INDIAN PENAL CODE, 1860 — Section 300
Exception | to Section 300 I[.P.C. — Culpable homic ide is murder if the
provocation was voluntary on the part of the offend er.
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State of Uttar Pradesh v. Faquirey

Judgment dated 11.02.2019 passed by the Supreme Co urt in Criminal Appeal

No. 1842 of 2012, reported in 2019 (1) Crimes 126 ( SC)

Relevant extracts from the judgment :

There is no dispute that the shot fired from the pistol by the Respondent is due to
the grudge that he had against the deceased. Immediately after the deceased arrived
at the place of incident, the respondent’s attention was diverted from the dispute that
was being settled in the panchayat. He turned to the deceased and shot him in view of
his past conduct relating to the visit of the deceased to his house to become close with
his wife.

According to Exception | to Section 300 IPC, culpable homicide is not murder if the offender
causes the death of the person who gave the provocation, whilst deprived of the power of self-
control by grave and sudden provocation. It would be relevant to refer to the first proviso to
Exception | which provides that the provocation should be one which is not sought or voluntarily
provoked by the offender as an excuse for killing or doing harm to any person. No overt act is
alleged against the deceased by which it can be stated that the respondent was provoked. From the
proved facts of this case it appears that the provocation was voluntary on the part of the offender.
Such provocation cannot come to the rescue of the respondent to claim that he is not liable to be
convicted under Section 302 IPC.

224.INDIAN PENAL CODE, 1860 — Sections 302 and 326 A
CRIMINAL PROCEDURE CODE, 1973 — Section 354
Death sentence — Rarest of rare cases — Accused co mmitted murder by

pouring acid on the deceased who was out on bail — There was a gap of
almost 10 years in both the incidents — Both incide nts were totally unrelated
— Held, previous conviction for murder is not speci al reason to bring this
case in the category of the rarest of rare cases — Judges should never be

blood thirsty — Death sentence commuted to imprison ment for life.
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Yogendra @ Jogendra Singh v. The State of Madhya Pr adesh

Judgment dated 17.01.2019 passed by the Supreme Co urt in Criminal Appeal No. 84 of

2019, reported in 2019 (1) ANJ SC (Supplementary) 9 1
Relevant extracts from the judgment:

The question that remains to be considered is whether there are special reasons
as to why the appellant should be sentenced to death. The term ‘special reasons’
undoubtedly means reasons that are one of a special kind and not general reasons. In
the present case there is one factor, which might warrant the imposition of the death
sentence, as vehemently, urged by the learned counsel for the State. The reason is
that the appellant committed this crime when he was out on bail in another case
wherein he has been convicted for murder and his sentence has been upheld.

It is undoubtedly difficult to ignore this fact but we find that it is safer to consider
the imposition of sentence based on the facts of this particular case. Unquestionably,
if there is a pattern discernible across both the cases then a second conviction for
murder would warrant the imposition of a death sentence. But that does not appear to
be so in the present case. The earlier incident is totally unrelated to the circumstance
of this case. The appellant was charged along with co-accused one Kiran Nurse for
committing the murder of one Laxminarayan alias Laxman Singh in the intervening
night of 27.07.1994 and 28.07.1994. The present incident took place on 21.07.2013
and the last one almost ten years before the present incident.

In the case before us, the incident is related to the appellant being disappointed
in his relation with the deceased who he believed deserted him. The circumstance of
the case and particularly the choice of acid do not disclose a cold-blooded plan to
murder the deceased. Like in many cases the intention seems to have been to
severely injure or disfigure the deceased; in this case we think the intention resulted
into an attack more severe than planned which then resulted in the death of the
deceased. It is possible that what was premeditated was an injury and not death.

We have not made the above observation in any way to condone the acts of the
appellant but merely to hold that there appear to be no special reasons in



the present case that warrants an imposition of a death sentence on the appellant. In
Bachan Singh v. State of Punjab, (1980) 2 SCC 68&His Court held as follows:—
“There are numerous other circumstances justifying the passing of
the lighter sentence; as there are countervailing circumstances of
aggravation. We cannot obviously feed into a judicial computer all
such situations since they are astrological imponderables in an
imperfect and undulating society.”

Nonetheless, it cannot be overemphasized that the scope and concept of
mitigating factors in the area of death penalty must receive a liberal and expansive
construction by the Courts in accord with the sentencing policy writ large in Section
354(3). Judges should never be bloodthirsty. Hanging of murderers has never been too
good for them. Facts and figures, albeit incomplete, furnished by the Union of India,
show that in the past, Courts have inflicted the extreme penalty with extreme
infrequency — a fact which attests to the caution and compassion which they have
always brought to bear on the exercise of their sentencing discretion in so grave a
matter. It is, therefore, imperative to voice the concern that Courts, aided by the broad
illustrative guidelines indicated by us, will discharge the onerous function with
evermore scrupulous care and humane concern, directed along the highroad of
legislative policy outlined in Section 354(3) viz. that for persons convicted of murder,
life imprisonment is the rule and death sentence an exception. A real and abiding
concern for the dignity of human life postulates resistance to taking a life through law’s
instrumentality. That ought not to be done save in the rarest of rare cases when the
alternative option is unquestionably foreclosed.

Therefore, the sentence of death imposed by the High Court is set aside and
instead the appellant shall undergo imprisonment for life.

225.INDIAN PENAL CODE, 1860 — Sections 302 and 394
CONSTITUTION OF INDIA - Article 20(3)
EVIDENCE ACT, 1872 — Section 27
IDENTIFICATION OF PRISONERS ACT, 1920 — Sections 4 and 5
APPRECIATION OF EVIDENCE:

(i) Circumstantial evidence — Omission of important fact in FIR — Effect of —
Prosecution case depends upon last seen evidence — One witness saw
accused persons entering house of deceased and the other one saw

them coming out and leaving in a hurried manner — B oth stated to inform
the complainant about this fact before FIR — Howeve r, FIR was lacking of
these facts — Statement of last seen withesses were also recorded next
day even though they were present on the spot — Hel d, statements of
last seen witnesses are clearly an afterthought.



(i) Delay in arrest of accused — Effect of — Held, delay in arrest despite
clear knowledge of whereabouts of the accused in ex treme cases, casts
a serious doubt over the case of prosecution.

(iii) Recovery of stolen articles — Theory of confi rmation by subsequent facts — Use of
custodial statements — Whether self incriminatory s tatements given by accused
leading to recovery of relevant material would be a  dmissible even if it is caused by
inducement, threat or promise? Held, No — Recovery based on involuntary
statements severely undermines the prosecution case . [Selvi v. State of Karnataka,
(2010) 7 SCC 26®llowed].

(iv) ldentification of accused — Fingerprint sample s — Whether order of a

Magistrate is mandatory for taking fingerprints of an accused? Held, No
— However, if suspicious circumstances arise relati ng to lifting of
fingerprints, it is advisable in order to dispel or ward off such
suspicious circumstances, to get orders from the Ma gistrate.
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Ashish Jain v. Makrand Singh and others

Judgment dated 14.01.2019 passed by the Supreme Co urt inCriminal Appeal

No. 1980 of 2008, reported in 2019 (1) ANJ (SC) (Su pplementary) 76
Relevant extracts from the judgment:

The present case of circumstantial evidence primarily hinges on two main
aspects, which is the last seen evidence and the recovery of stolen property.

PW12 and PW20, as discussed above, are the last seen withesses who saw the
entry and the exit of the accused persons from the crime scene, respectively. It has
been deposed by the witnesses that soon after the bodies were found, they had
discussed amongst themselves about the participation of the accused persons based
on the fact that PW12 saw them enter the house of the deceased at around 06:30 p.m.
on the preceding day, and that PW20 saw them coming out of the house and leaving
the area in a hurried manner at around 09:00 - 09:30 p.m. These two witnesses have
categorically stated that they had conveyed this piece of valuable information to the
complainant PW26 right before he filed the first information. However, there is no
whisper of such an important fact anywhere in the first information, Ex. P5 nor the FIR
arising from it, Ex. P6. It is only stated in these documents that there was a suspicion
that the accused might have caused the said incident as they were seen loitering
around the house of deceased Premchand at around 9:00 p.m. of the night of the
incident. PW26 has also stated that he learnt about the presence of the accused
persons from the verbal dialogue between him and the said witnesses. If PW12 and
PW20 had really seen the accused as deposed, the same would have been reflected in
the FIR, and the absence of such a crucial piece of information that PW26 learnt right
before filing the first information casts a dark shadow of suspicion over the testimony
of the last seen witnesses. Moreover, PW12 and PW20 have deposed that they were
present at the spot when the bodies were found.

However, their statements were not taken by the police on the same day,
rather they were taken subsequently on the next day. Considering the fact that
the details of the last seen circumstance as deposed by PW12 and PW20 are
not found in the first information (though PW26, the informant was informed



about the same by PW12 and PW20 before filing the First Information Report), we are
of the opinion that PW12 and PW20 did not see the accused entering or exiting the
house of the deceased, as is sought to be made out by the prosecution. Moreover,
there was deliberate delay in recording the statements of these important witnesses
with regard to the last seen circumstance. Hence, the statements of PW12 and PW20
were clearly an afterthought.

X X X

The first information given by the complainant PW26 clearly mentions the name of
the accused as well as their addresses. It is also stated by the witnesses that they are
acquainted with the accused persons as they are electricians who frequented the
house of the deceased for repair works. Based on the same and corroborated by the
statement of PW26, the police could have easily arrested the accused. It was stated by
the Investigating Officer K.D. Sonakiya, PW35, that the police went in search of the
accused in order to arrest them at different locations that night itself. However, the
material on record shows that the arrests were made only the next morning between
11:00 a.m. and 11:30 a.m., that too at the houses of the accused persons, which also,
incidentally, shows that the accused persons were not absconding, which is unnatural
conduct on the part of an offender who knows that he has been observed entering the
house of the deceased on the day of the offence. Be that as it may, the delay in the
arrest, despite clear knowledge of the whereabouts of the accused persons, casts a
serious shadow of doubt over the case of the prosecution.

X X X

As regards the recovery of incriminating material at the instance of the accused,
the Investigating Officer K.D. Sonakiya, PW 35, has categorically deposed that all the
confessions by the accused persons were made after interrogation, but the mode of
this interrogation does not appear to be of normal character, inasmuch as he himself
has deposed that the accused persons were further grilled and interrogated multiple
times before extracting the confessions which led to the recovery of the ornaments,
cash, weapons and key.

We find from the totality of facts and circumstances that the confessions that led
to the recovery of the incriminating material were not voluntary, but caused by
inducement, pressure or coercion. Once a confessional statement of the accused on
facts is found to be involuntary, it is hit by Article 20(3) of the Constitution, rendering
such a confession inadmissible. There is an embargo on accepting self-incriminatory
evidence, but if it leads to the recovery of material objects in relation to a crime, it is
most often taken to hold evidentiary value as per the circumstances of each case.
However, if such a statement is made under undue pressure and compulsion from the
investigating officer, as in the present matter, the evidentiary value of such a
statement leading to the recovery is nullified.



It is noteworthy to reproduce the observations of this Court regarding the
relationship between Section 27 of the Evidence Act and Article 20(3) of the
Constitution in Selvi v. State of Karnataka, (2010) 7 SCC 263

“As mentioned earlier “the right against self-incrimination” is now
viewed as an essential safeguard in criminal procedure. Its
underlying rationale broadly corresponds with two objectives—
firstly, that of ensuring reliability of the statements made by an
accused, and secondly, ensuring that such statements are made
voluntarily. It is quite possiblethata person suspected or accused of
a crime may have been compelled to testify through methods
involving coercion, threats or inducements during the investigative
stage. When a person is compelled to testify on his/her own behalf,
there is a higher likelihood of such testimony being false. False
testimony is undesirable since it impedes the integrity of the trial and the
subsequent verdict. Therefore, the purpose of the “rule against involuntary
confessions” is to ensure that the testimony considered during trial is reliable.
The premise is that involuntary statements are more likely to mislead the
Judge and the prosecutor, thereby resulting in a miscarriage of
justice. Even during the investigative stage, false statements are
likely to cause delays and obstructions in the investigation efforts.

X X X
This provision reads as follows:
‘27. How much of information received from accused may be
proved.— Provided that, when any fact is deposed to as discovered
in consequence of information received from a person accused of
any offence, in the custody of a police officer, so much of such
information, whether it amounts to a confession or not, as relates
distinctly to the fact thereby discovered, may be proved.’
134. This provision permits the derivative use of custodial
statements in the ordinary course of events. In Indian law, there is
no automatic presumption that the custodial statements have been
extracted through compulsion. In short, there is no requirement of
additional diligence akin to the administration of Miranda [Miranda
v. Arizona, 384 US 436 (196pwarnings. However, in circumstances
where it is shown that a person was indeed compelled to make
statements while in custody, relying on such testimony as well as its
derivative use will offend Article 20(3).



135. The relationship between Section 27 of the Evidence Act and
Article 20(3) of the Constitution was clarified in State of Bombay v.
Kathi Kalu Oghad, AIR 1961 SC 1808t was observed in the majority
opinion by Jagannadhadas, J., at AIR pp. 1815-16, para 13)
‘13. ... The information given by an accused person to a police officer
leading to the discovery of a fact which may or may not prove
incriminatory has been made admissible in evidence by that Section. If it
is not incriminatory of the person giving the information, the question
does not arise. It can arise only when it is of an incriminatory character so
far as the giver of the information is concerned. If the self-incriminatory
information has been given by an accused person without any threat, that
will be admissible in evidence and that will not be hit by the provisions of
clause (3) of Article 20 of the Constitution for the reason that there has
been no compulsion. It must, therefore, be held that the provisions of
Section 27 of the Evidence Act are not within the prohibition aforesaid,
unless compulsion [has] been used in obtaining the information.’ ”

We are of the opinion that the recovery of the stolen ornaments, etc. in the instant
matter was made on the basis of involuntary statements, which effectively negates the
incriminating circumstance based on such recovery, and severely undermines the
prosecution case.

X X X

Another incriminating factor as argued by the counsel for the complainant is that
the fingerprints of Accused 1 were found upon the tea tumblers found at the scene of
the crime. We do not agree with the conclusion of the High Court that the fingerprint
samples of the accused (used for comparison with the fingerprints on the tumblers)
were illegally obtained, being in contravention of the ldentification of Prisoners Act,
1920, inasmuch as they were obtained without a Magisterial order. Importantly,
Section 4 refers to the power of a pollice officer to direct taking of measurements,
including fingerprints:

“4. Taking of measurements, etc., of non-convicted persons.—
Any person who has been arrested in connection with an offence
punishable with rigorous imprisonment for a term of one year or
upwards shall, if so required by a police officer, allow his
measurements to be taken in the prescribed manner.”

However, as affirmed recently by this Court in Sonvir v. State (NCT of Delhi),
(2018) 8 SCC 24,Section 5 is not mandatory but is directory, and affirms the
bona fides of the sample-taking and eliminates the possibility of fabrication of



evidence. The Court also relied on various judgments on the point, including Shankaria
v. State of Rajasthan, (1978) 3 SCC 43&,three-Judge Bench decision of this Court to
reach this conclusion. While discussing the decision of this Court in Mohd. Aman v.
State of Rajasthan, (1997) 10 SCC 4the Court observed at paras 60-62 as follows:
“60. This Court observed that the prosecution has failed to establish
that the seized articles were not or could not be tampered with
before it reached the Bureau for examination. Further the following
was stated in para 8: (Mohd. Aman case(supra))
‘8 ... Apart from the above missing link and the suspicious
circumstances surrounding the same, there is another
circumstance which also casts a serious mistrust as to
genuineness of the evidence. Even though the specimen
fingerprints of Mohd. Aman had to be taken on a number of
occasions at the behest of the Bureau, they were never taken
before or under the order of a Magistrate in accordance with Section 5
of the Identification of Prisoners Act. It is true that under Section 4 thereof
police is competent to take fingerprints of the accused but to dispel any
suspicion as to its bona fides or to eliminate the possibility of fabrication
of evidence it was eminently desirable that they were taken before or
under the order of a Magistrate.’
61. The above observation although clearly mentions that under Section 4
police officer is competent to take fingerprints of the accused but to dispel as to
its bona fide or to eliminate the fabrication of evidence it was eminently
desirable that they were taken before or under the order of the Magistrate.
62. The observation cannot be read to mean that this Court held
that under Section 4 police officers are not entitled to take
fingerprints until the order is taken from the Magistrate. The
observations were made that it is desirable to take the fingerprints
before or under the order of the Magistrate to dispel any suspicion.”

Even otherwise, pursuant to Section 8 of the Identification of Prisoners Act, rules
have been framed by the Madhya Pradesh Government for the purpose of carrying into
effect the provisions of the said Act. The relevant rules for the matter on hand are
Rules 3, 4 and 5, which are reproduced herein:

“3. Taking of photographs or measurements.— Allow his
photograph or measurements to be taken under Section 3 or
Section 4, shall allow them to be taken under the directions of a
police officer.



4. Places at which measurements and photographs ca n be
taken.— (1) Measurements and photographs may be taken—

(a) in jail, if the person whose photograph, or measurements are to
be taken, is in jail;

(b) at a police station or at any other place at which the police
officer may direct the taking of the measurements or photographs, if
the person whose photograph or measurements are to be taken is in
police custody.

(2) If the person whose photograph or measurements are to be
taken has been released from jail before his measurements or
photographs have been taken or is not in police custody, he shall
on receipt of an order in writing from an officer in charge of a police
station attend at such place as may be specified in such order, on
the date and at the time stated therein, for the purpose of having
his measurements or photograph taken.

5. Measurements how to be taken.— (1) Measurements of the
whole or of any part of the body may be taken.

(2) The measurements of a woman shall be taken by another
woman with strict regard to decency.”

A bare reading of these Rules makes it amply clear that a police officer is
permitted to take the photographs and measurements of the accused. Fingerprints can
be taken under the directions of the police officer.

As held by this Court in Sonvir (supra), although Section 4 mentions that the police officer is
competent to take measurements of the accused, but to dispel doubts as to its bona fides and to rule
out the fabrication of evidence, it is eminently desirable that they were taken before or under the
order of a Magistrate. However, the aforesaid observations cannot be held to mean that this Court
observed that under Section 4, police officers are not entitled to take fingerprints until the order is
taken from a Magistrate. If certain suspicious circumstances do arise from a particular case relating
to lifting of fingerprints, in order to dispel or ward off such suspicious circumstances, it would be in
the interest of justice to get orders from the Magistrate. Thus, there cannot be any hard-and-fast rule
that in every case, there should be a Magisterial order for lifting the fingerprints of the accused.
Thus, it cannot be held that the fingerprint evidence was illegally obtained merely due to the absence
of a Magisterial order authorising the same.

At the same time, we find that in the current facts and circumstances, the
absence of a Magisterial order casts doubts on the credibility of the fingerprint
evidence, especially with respect to the packing and sealing of the tumblers on
which the fingerprints were allegedly found, given that the attesting witnesses
were not independent witnesses, being the family members of the deceased.



Thus, we cannot rule out the possibility of tampering and post-facto addition of
fingerprints, and concur with the High Court in discarding the fingerprint evidence.

*226. INDIAN PENAL CODE, 1860 — Sections 302, 307, 364, 380 and 201
Death sentence — Accused killed six innocent peopl e in a meticulously and
preplanned manner — He first kidnapped three person s by way of deception
and took them to the canal — After drugging them wi th sleeping tablets,
pushed them in the canal at midnight to ensure that the crime is not detected
— Thereafter, he killed another three persons in th e second stage/instalment
— Case would fall in the category of the “rarest of rare case” warranting
death sentence — Aggravating circumstances are in f avour of the prosecution
and against the accused — Crime is committed with e  xtreme brutality and the

collective conscience of the society is shocked - | n the facts and
circumstances of the case, there is no alternative punishment suitable,
except the death sentence.
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Khushwinder Singh v. State of Punjab
Judgment dated 05.03.2019 passed by the Supreme Co urt in Criminal Appeal No. 1433 of
2014, reported in (2019) 4 SCC 415 (3 Judge Bench)

*227.INDIAN PENAL CODE, 1860 — Section 304A
PROBATION OF OFFENDERS ACT, 1958 — Section 4
Sentencing - Principles narrated in Alister Anthony Pereira v. State of
Maharashtra, (2012) 2 SCC 648, State of M.P. v. Glsgam Singh, (2003) 8 SCC 13
and Dalbir Singh v. State of Haryana, (2000) 5 SCC 8&2-emphasized — When
automobiles have become death traps — Any leniency shown to drivers who are
found guilty of rash driving would be at the risk o f further escalation of road accidents —
Criminal Courts cannot treat the nature of the offe  nce under Section 304A IPC as
attracting the benevolent provisions of Section 4 o f the Probation of Offencers Act.
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Thangasamy v. State of Tamil Nadu
Judgment dated 20.02.2019 passed by the Supreme Co urt in Criminal Appeal
No. 698 of 2010, reported in 2019 (1) Crimes 185 (S C)

228.INDIAN PENAL CODE, 1860 — Section 307
Attempt to murder, essentials of — Causing hurt wi th the intention or
knowledge that death may be caused — Attracts Secti on 307 IPC — Inflicting
bodily injury capable of causing death is not essen tial.
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State of Madhya Pradesh v. Harjeet Singh and anothe r

Judgment dated 19.02.2019 passed by the Supreme Co urt in Criminal Appeal

No. 1190 of 2009, reported in 2019 (1) Crimes 179 ( SC)

Relevant extracts from the judgment :

The act of stabbing a person with a sharp knife, which is a dangerous weapon,
near his vital organs, would ordinarily lead to the death of the victim.

The weapon of offence was a 4 inch long knife which is a dangerous weapon. The
accused/respondent no. 1 had assaulted the complainant with the said knife, and
inflicted multiple injuries on his chest, scapula, back, and buttocks. The multiple blows
inflicted by the accused/respondent no. 1 would prove the intention of causing bodily
injury likely to cause the death of the victim. Stabbing a person with a knife, near his vital
organs would in most circumstances lead to the death of the victim, thereby falling squarely within
the meaning of Section 307.

Section 307 uses the term “hurt” which has been explained in Section 319, |.P.C.
and not “grievous hurt” within the meaning of Section 320 I.P.C. If a person causes
hurt with the intention or knowledge that he may cause death, it would



attract Section 307. This Court in R. Prakash v. State of Karnataka, (2004) 9 SCC 27,

held that :
“...The first blow was on a vital part, that is on the temporal region.
Even though other blows were on nonvital parts, that does not take
away the rigor of Section 307 IPC....... It is sufficient to justify a
conviction under Section 307 if there is present an intent coupled
with some overt act in execution thereof.
It is not essential that bodily injury capable of causing death should
have been inflicted. Although the nature of injury actually caused
may often give considerable assistance in coming to a finding as to
the intention of the accused, such intention may also be deduced
from other circumstances, and may even, in some cases, be
ascertained without any reference at all to actual wounds. The
Section makes a distinction between the act of the accused and its
result, if any. The Court has to see whether the act, irrespective of
its result, was done with the intention or knowledge and under
circumstances mentioned in the Section.”

If the assailant acts with the intention or knowledge that such action might cause
death, and hurt is caused, then the provisions of Section 307 I[.P.C. would be
applicable. There is no requirement for the injury to be on a “vital part” of the body,
merely causing ‘hurt’ is sufficient to attract Section 307 |.P.C. [State of Madhya Pradesh
v. Mohan & ors; (2013) 14 SCC 116 This Court in Jage Ram v. State of Haryana, (2015)
11 SCC 366 held that:

“12. For the purpose of conviction under Section 307 IPC,
prosecution has to establish (i) the intention to commit murder and
(ii) the act done by the accused. The burden is on the prosecution
that accused had attempted to commit the murder of the
prosecution witness. Whether the accused person intended to
commit murder of another person would depend upon the facts and
circumstances of each case. To justify a conviction under Section
307 IPC, it is not essential that fatal injury capable of causing death
should have been caused. Although the nature of injury actually
caused may be of assistance in coming to a finding as to the
intention of the accused, such intention may also be adduced from
other circumstances. The intention of the accused is to be gathered
from the circumstances like the nature of the weapon used, words
used by the accused at the time of the incident, motive of the
accused, parts of the body where the injury was caused and the
nature of injury and severity of the blows given etc.”



This Court in the recent decision of State of M.P. v. Kanha @ Omprakasigriminal
Appeal No. 1589/2018 decided on 04.2.2019, held that:

“The above judgements of this Court lead us to the conclusion that
proof of grievous or life threatening hurt is not a sine qua non for
the offence under Section 307 of the Penal Code. The intention of
the accused can be ascertained from the actual injury, if any, as
well as from surrounding circumstances. Among other things, the
nature of the weapon used and the severity of the blows inflicted
can be considered to infer intent.”

In view of the above mentioned findings, it is evident that the ingredients of
Section 307 have been made out, as the intention of the accused/respondent no.1 can
be ascertained clearly from his conduct, and the circumstances surrounding the

offence.

229.INDIAN PENAL CODE, 1860 — Section 376
EVIDENCE ACT, 1872 — Section 9

(i)

(ii)

Test Identification Parade — Appreciation of ev  idence — Rape of a minor
girl of 6 years by a fully grown accused — Prosecut rix could not identify
the accused in the Test Identification Parade condu cted by the police as
she being minor, was frightened — But during dock i dentification, after
great persuasion by the Court, she looked at the ac cused and
immediately identified him as the person who had co mmitted rape on her
— Held, prosecutrix being a 6 year old minor, her ¢ onduct in not looking
at the accused during TIP out of fear cannot be sai d to be unnatural or
doubtful — Further, Test Identification Parade cond ucted by the police
can be treated as corroborative piece of evidence b ut the substantive
piece of evidence is identification of the accused in the dock.

Sentencing — Deterrence is one of the essentia | ingredients of sentencing policy —
Principle of proportionality between offence commit ted and punishment imposed
are to be kept in mind — Court must try to visualize the impact of the offence on
society as a whole as well as on the victim — Minor girl of 6 years raped — Held, life
imprisonment awarded is just and proper.
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Aftab Khan v. State of M.P.

Judgment dated 28.03.2018 passed by the High Court ofMadhya Pradesh

(Gwalior Bench) in Cr.A. No. 653 of 2006, reported in ILR (2018) MP 1194 (DB)
Relevant extracts from the judgment:

The prosecutrix (PW-4) is aged about 6 years. She had stated that about few
days ago, one person had given her a chocolate and money and thereafter he took
her towards public toilet. A note has been appended by the trial Court that the
prosecutrix was initially hesitating to look at the appellant but with great difficulty,
he looked at the appellant and immediately identified him. The prosecutrix, by
pointing towards the appellant specifically said that the appellant, who is standing in
the dock, had given her chocolate and money. It is further stated by this witness that
thereafter the appellant took the prosecutrix towards the public toilet, where he took
off her clothes and after taking out her underwear, the appellant had caused her to
bleed. Her mouth was gagged by the appellant. Her maternal uncle had picked her
from a place situated near public toilet and, thereafter, he took her to the hospital.
When a question was put by the Court with regard to the Test Identification Parade
conducted by the police, then she could not understand the question and could not
give reply. This witness was cross-examined and it was admitted that one pig had
given a bite, however, it was specifically stated that the blood had come out not
because of any pig bite but because of the appellant, who is standing in the dock.
Again in the cross examination, she pointed out towards the appellant and stated
that it is the same person, who had given her toffee and money. A suggestion was
denied by her that the offence was not committed by the appellant but somebody
else had committed the offence. This witness once again specifically stated that it is the



same person, who had committed the offence. In reply to a specific question, it was
stated by the prosecutrix that in fact, she had seen the appellant at the time of incident
and it is incorrect to say that she is narrating the incident as she has been tutored by
her mother.

K.D. Sharma (PW-9) was working as Tahsildar and he has stated that on
24.04.2006, he had conducted the Test Identification Parade of the appellant and
Ayodhya Prasad had identified the appellant and the Test Identification Parade is EXx.
P-3. Both the witnesses were cross-examined. They have specifically stated that the
police was not present at the time of Test Identification Parade. Nothing could be
elucidated from the evidence of these two witnesses, which may make their evidence
doubtful. Thus, it is clear that Ayodhya Prasad (PW-2) and Rishabh Vijay (PW-5) had
identifed the appellant. Although Rishabh Vijay (PW-5) has not stated in his evidence
with regard to the identification of the appellant in the Test identification Parade
conducted by the police but it is well established principle of law that the Test
Identification Parade conducted by the police, at the best, can be treated as
corroborative piece of evidence but the substantive piece of evidence is identification
of the appellant in the dock.

From the facts and circumstances of the case, it is clear that the prosecutrix is a
minor girl aged about 6 years. She was raped by the appellant and, therefore, her
conduct in not looking at the appellant is natural. Her mental condition can be
imagined, where a girl was forced to face the harsh realities of the life at the very
early stage of her life. The girl, who is aged about 6 years, is not expected to know
anything except to enjoy her childhood and when she is physically and sexually
violated by a fully grown man, then under these circumstances, because of fear, if she
was not looking at the appellant, then the conduct of the prosecutrix cannot be treated
to be unnatural or doubtful. On the contrary, when after great persuasion by the Court,
the prosecutrix looked at the appellant, then she immediately identified him as the
person, who has committed rape on her. The identification of the appellant by the
prosecutrix and the other witness is proved beyond reasonable doubt.

In the facts of the present case, if along with the impact of the incident on the mind
of the prosecutrix as well as on the Society, are considered, then it leaves no iota of
doubt in the mind of the Court, that the act committed by the appellant was the most
gruesome one. When the Test Identification Parade of the appellant was conducted by
the police, the prosecutrix, who is aged about 6 years, could not dare to look at the
appellant, therefore, it was mentioned by the Executive Magistrate, that the prosecutrix
is minor and too young and because of fear, is moving from one place to another and is
not able to identify the accused. Similarly, when the prosecutrix appeared before the
trial Court, to get her evidence recorded, it was mentioned by the trial Court, that only
after great persuasion, the prosecutrix looked at the appellant, who is standing in the
dock, and immediately identified him. Thus, this conduct of the prosecutrix, after the
incident, at the time of Test Identification Parade and at the time of recording of



evidence, clearly shows the impact of the incident in her mind. Unfortunately, the
prosecutrix at the age of 6 years, has learnt the harsh realities of gender
discrimination and gender insecurity. The parents of the small children, are not
expected to keep them inside the house, so that they are not sexually violated. Every
child, be a boy or girl, has a fundamental and human right to live his/her childhood
with all freedoms. The incident has left so much of adverse impact on the mind of the
prosecutrix, that she was even afraid of looking at the appellant. This Court can only
imagine the horrifying experience of the prosecutrix and its impact on her young,
innocent mind. We cannot allow the humanity to die. The effect and aftermath of rape
may include both physical and psychological trauma. The possibility of development of
post-traumatic stress disorder in the rape victim cannot be ruled out. The subsequent
conduct of the prosecutrix clearly indicates that she was afraid of the appellant with
horrible memories of the incident. The effects of trauma may be short term or long
term after the sexual assault or rape. The common emotional effects of sexual assault
may be loss of trust in others, shock, fear, sense of insecurity, hopelessness etc. and
if a minor girl, aged about 6 years, is compelled to undergo such mental trauma apart
from the physical trauma, then even the time may not heal the injury sustained by the
prosecutrix. Under these circumstances, one can imagine that the prosecutrix was not
only shattered physically but also mentally with no healing ointment. Under these
circumstances, any leniency shown to the appellant would be nothing but adding insult
to the injury sustained by the prosecutrix. Deterrence is one of the essential ingredient
of sentencing policy. The principle of proportionality between an offence committed
and the penalty imposed are to be kept in mind, therefore, the Court must try to
visualize the impact of the offence on the society as a whole as well as on the victim.

230.INDIAN PENAL CODE, 1860 — Section 376 (2) (g)

EVIDENCE ACT, 1872 — Sections 3, 8, 32, 45 and 157

APPRECIATION OF EVIDENCE:

(i) Rape — Suicide note written by prosecutrix in h er ownhandwriting after
five days of incident of rape trying to convey that accused were hungry
for sex and she became their victim — Prosecutrix ¢ ommittted suicide on
the same day on which suicide note was written — Su icide note was
corroborated by the statement of other withesses — Held, such suicide
note can be treated as a dying declaration.

(i) Statement of prosecutrix; relevancy under Sect ion 157, Evidence Act —
Statement made by prosecutrix narrating the inciden t to her brother and
FIR recorded by Investigating Officer on the statem ent of the victim are
relevantunder Section 157 Evidence Act.



(iii)

(iv)

(v)

Consent of prosecutrix; inference of — Statem ent of doctor was to the
effect that prosecutrix was habitual to sexual inte rcourse and that there
were no injuries on her person — Held, even if the prosecutrix was
habitual to sexual intercourse, that does not mean that she consented to
sex with the accused — Also, absence of injuries on her person is also
not sufficient to infer consent.

Medical evidence; corroboration of statement of victim— Vaginal slide
was prepared within six hours of the occurrence — S uch vaginal slide
was found to have spermatozoa — Underwear of the ac  cused recovered
soon after the occurrence at their behest also had stains of human
semen — Held, medical evidence corroborates the sta tement of the victim
given to the Investigating Officer.

Appeal against acquittal; scope of interference in — Held, judgment of
acquittal passed by the trial Court can be interfer ed with when it is
clearly perverse, untenable and defeats the cause o f justice.
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State of Madhya Pradesh v. Mohammad Shahid and ano ther
Judgement dated 01.11.2018 passed by the High Cour t of Madhya Pradesh in
Criminal Appeal No. 541 of 2000, reported in 2019 C riLJ 803 (DB)

Relevant extracts from the judgment:

Whether Suicide Note can be treated as Dying Declar ation:

Nilesh (PW-7), brother of the victicm has also produced the suicide note (Ex.P-6)
written by the deceased, taken in possession vide memo Ex.P-7 on 23.10.1998 at
about 7.30 am. Her dead body was taken in possession on 23.10.1998 vide Memo EXx.
P-10. The time of death is mentioned as 22/23.10.1998 before 3.00 am. In the suicide
note (Ex.P-6) dated 22.10.1998, she has written that she does not want to live the life
of disgrace nor the police will permit her to live gracefully. She has stated that to avoid
disgrace to her and her parents, she is taking this step. She stated that it was her fault
that she sat in their vehicle. They were drunk and that she sat in their vehicle by
mistake and they thought that she is the girl of loose-character. In the suicide note she
is categorical that she will not be able to live a life of disgrace. She stated that it will
be better if she dies rather than to live a life of disgrace to her and her family
members. She has stated that both of the accused had liquor and that whatever has
happened to her has disrupted and ruined the life and that she does not want to ruin
the life of the boys by punishing them. She was violated on 17.10.1998. She
committed suicide after four days. From her suicide note, it is clear that she was
violated and that she does not want to live life of disgrace. She has tried to convey
that the accused were hungry (for sex) and that she became their food (victim). The
entire reading of the dying declaration does not absolve the accused though she said
that they be not punished.

On a review of the relevant provisions of the Evidence Act and of the decided
cases in the different High Courts in India and in this Court, we have come to the
conclusion, in agreement with the opinion of the Full Bench of the Madras High Court,
aforesaid, (1) that it cannot be laid down as an absolute rule of law that



a dying declaration cannot form the sole basis of conviction unless it is corroborated;
(2) that each case must be determined on its own facts keeping in view the
circumstances in which the dying declaration was made; (3) that it cannot be laid down
as a general proposition that a dying declaration is a weaker kind of evidence than
other pieces of evidence; (4) that a dying declaration stands on the same footing as
another piece of evidence and has to be judged in the light of surrounding
circumstances and with reference to the principles governing the weighing of evidence;
(5) that a dying declaration which has been recorded by a competent Magistrate in the
proper manner, that is to say, in the form of questions and answers, and, as far as
practicable, in the words of the maker of the declaration, stands on a much higher
footing than a dying declaration which depends upon oral testimony which may suffer
from all the infirmities of human memory and human character, and (6) that in order to
test the reliability of a dying declaration, the Court has to keep in view, the
circumstances like the opportunity of the dying man for observation, for example,
whether there was sufficient light if the crime was committed at night; whether the
capacity of the man to remember the facts stated, had not been impaired at the time
he was making the statement, by circumstances beyond his control; that the statement
has been consistent throughout if he had several opportunities of making a dying
declaration apart from the official record of it; and that the statement had been made
at the earliest opportunity and was not the result of tutoring by interested parties.

Hence, in order to pass the test of reliability, a dying declaration has to be
subjected to a very close scrutiny, keeping in view the fact that the statement has
been made in the absence of the accused who had no opportunity of testing the
veracity of the statement by cross examination. But once, the Court has come to the
conclusion that the dying declaration was the truthful version as to the circumstances
of the death and the assailants of the victim, there is no question of further
corroboration. If, on the other hand, the Court, after examining the dying declaration in all its
aspects, and testing its veracity, has come to the conclusion that it is not reliable by itself, and that it
suffers from an infirmity, then, without corroboration it cannot form the basis of a conviction. Thus,
the necessity for corroboration arises not from any inherent weakness of a dying declaration as a
piece of evidence, as held in some of the reported cases, but from the fact that the Court,
in a given case, has come to the conclusion that that particular dying declaration was
not free from the infirmities referred to above or from such other infirmities as may be
disclosed in evidence in that case.

The suicide note which is a dying declaration and just on the day of writing of
such letter and five days of the occurrence, the dead body was taken in possession at
about 9.30 a.m. on 23.10.1998 vide memo Ex.P-10 and the time of death is mentioned
as 22/23.10.1998 before 3.00 am in the intervening night of 22nd and 23rd October,
1998. However, the suicide note is corroborated by the other evidence on record,
which we discuss hereinafter.



In view of the evidence on record, the statement Ex.P-6 in the handwriting of the
victim proved by Nilesh (PW-7) is a dying declaration, as she died on the same day,
which fact is evident from the memo Ex.P-10 having been prepared around 9.30 a.m.
on 23.10.1998, wherein the time of death is mentioned as “before 3.00 a.m. on
23.10.1998”. The argument that the suicide note does not name the accused, is of no
consequence, as the presence of the victim with the accused at the place of
occurrence is proved from the statement of Kashi Singh (PW-1), Kishan Singh (PW-4)
and also Manoj Sharma (PW-14), who recorded the first information report. The
suicide note has to be read as a whole and not a line can be picked up from out of
context. She is referring to the accused as she is the one who has taken lift in the car
and that she cannot take disgrace. The disgrace is the violation of her person.
Relevancy of the Statement of the Victim under Sect ion 157 of the Evidence Act,
1872:

Section 157 of the Act makes it clear that the previous statement made by a
victim is admissible in evidence if it is made at or about the time when the fact took
place or before any Authority legally competent to investigate the fact. Section 157 of
the Act reads as under:-

“157. Former statements of witness may be proved to corroborate later
testimony as to same fact.— In order to corroborate the testimony of a
witness, any former statement made by such witness relating to the same fact,
at or about the time when the fact took place, or before any authority legally
competent to investigate the fact, may be proved.”

Nilesh (PW-7), brother of the deceased, has made a statement that his sister told
him that she was forcibly taken by accused Shahid and Shamim and that the
constables have taken her to the police station. The statement made by the deceased
to her brother is relevant evidence in terms of Section 157 of the Evidence Act. The
writing in the suicide note (Ex.P-6) that the accused were drunk is corroborated by the
statement of Kashi Singh (PW-1) and Kishan Singh (PW-4). Kashi Singh (PW-1) stated
that the victim told him in the police station that she was sexually assaulted. The
statement of Kashi Singh made by the victim soon after the incident is relevant in
terms of Section 157 of the Act. Similarly the statement made by brother of the victim
is also relevant in terms of said provisions.

Manoj Sharma (PW-14), the Investigating Officer, has recorded the FIR. The
statement of the victim recorded by PW-14 is part of the investigation, which is
relevant in terms of Section 157 of the Act. The said provision contemplates that any
former statement made by a witness relating to the fact, at or about the time when the
fact took place, or before any authority legally competent to investigate the fact, is
relevant.

The statement of the victim to her brother Nilesh (PW-7), Kashi Singh
(PW-1) are admissible in terms of first part of Section 157 of the Act whereas,



statement made to Investigating Officer Manoj Sharma (PW-14) is relevant in terms of
second part of Section 157 of the Evidence Act to corroborate the other evidence on
record.

Whether the Victim was Consenting party:

The learned trial Court has returned a finding that the victim was more than 18
years of age and has consented to have sex with the accused. Such inference is
based upon the statement of Dr. Sushma Nigam (PW-11) which is to the effect that
she was habitual to sex and that there are no injuries on her person. Even if the victim
was habitual of sex but that does not mean that she consented to have sex with the
accused.

The question of consent does not arise in view of statement of Nilesh (PW-7) and
her suicide note (Ex.P-6). Even if she is habitual to sexual intercourse but that does
not mean that she consented for being violated by the accused.

The question: as to whether absence of injuries on the prosecutrix is sufficient to
infer consent, has been found to be untenable. In the case ofN.K. the accusedsupra),
the Court held as under:-

Even if the victim was habitual to have sexual intercourse, it does not allow the
accused to violate her. The evidence of the witnesses and the statement of the
accused under Section 313 of CrPC does not show that accused knew the victim and
that she voluntarily submitted to the accused. The accused have offered no
explanation in their Section 313 statement as to why the prosecution witnesses have
deposed against them. The material witnesses, except the brother of the victim are
independent witnesses, who have no axe to grind against the accused and in fact,
there is no such suggestion as well.

Medical Evidence:

The vaginal slide prepared by PW-11, Dr. Sushma Nigam has human spermatozoa
and on the underwear of the accused, there are stains of sperm. From the writing
Ex.P-8 and P-9 given to the Medical Officer, the accused have categorically stated that
they have not changed their clothes nor they had taken bath. Such statement is
accepted by the accused in their statement under Section 313 of the CrPC. The
underwear of Shahid was taken in possession after the same was got removed from
the accused whereas underwear of the other accused Shamim was recovered from the
back seat of the car.

The vaginal slide was prepared by Dr. Sushma Nigam (PW-11) at about 5
a.m. on 18.10.1998 i.e. almost within six hours of the occurrence, which is said
to have taken place between 7 p.m. to 11 p.m. The FIR was lodged at 0.10 a.m.
on 18.10.1998. The accused were arrested at 1.55 a.m. on 18.10.1998. Before
the arrest, accused Shamim suffered a disclosure statement (Ex.P-15) at 00.40
a.m. on 18.10.1998 that he can get his underwear recovered. The underwear of
the other accused Shahid was taken in possession after he was asked to remove
the underwear. In the statement under Section 313 Cr.P.C. the accused have
accepted having made such statement as correct. In the FSL Report (Ex.P-26),



Salvar of the prosecutrix in packet (A), vaginal slide in packet (B), underwear of
accused Mohd. Shahid in packet (C) and underwear of accused Mohd. Shamim in
packet (D) were found with stains of semen but the quantity was not sufficient for
serological examination of the semen. Keeping in view the proximity of preparation of
vaginal slide and also the recovery of undergarments of the accused and the fact that
the same was found to be stained with semen, corroborates the version of the victim
given to the Investigating Officer, Manoj Sharma (PW-14), Kishan Singh (PW-1) and to
her brother Nilesh (PW-7) apart from the dying declaration contained in suicide note
(Ex.P-6).

The vaginal slide was prepared within six hours of the occurrence and such
vaginal slide is found to have spermatozoa. The underwear of the accused also have
stains of human semen. Such underwear were also taken in possession soon after the
occurrence. Therefore, medical evidence corroborates the other evidence, as
discussed hereinabove.

Scope of Interference in Appeal against Acquittal:

The Supreme Court in State of Uttar Pradesh v. Munshi, (2008) 9 SCC 3%®&t aside
the order of acquittal passed by the High Court on the ground that it is not only cryptic
but also non-reasoned. In the present case, the learned Sessions Judge has
reproduced the statements but granted benefit of doubt to the accused on the ground
that it was a case of consent of the victim only because in the medical report she was
found to be habitual to sex.

In N.K. the accused(supra), the Supreme Court held that an unmerited acquittal
does no good to the society. If the prosecution has succeeded in making out a
convincing case for recording a finding as to the accused being guilty, the Court
should not lean in favour of acquittal by giving weight to irrelevant or insignificant
circumstances or by resorting to technicalities or by assuming doubts and giving
benefit thereof where none exists.

231.INDIAN PENAL CODE, 1860 — Sections 376 (A), 30 2 and 201
PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 — Section
5() and (m) r/w/s 6
Rape and murder — Life imprisonment is a rule — De  ath penalty is an exception — Death
sentence must be imposed only when life imprisonmen t appears to be an altogether
inappropriate punishment, having regard to the rele vant facts and circumstances of the

crime.
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Sachin Kumar Singhraha v. State of Madhya Pradesh

Judgment dated 12.03.2019 passed by the Supreme Co urt in Criminal Appeal

No. 473 of 2019, reported in 2019 (1) Crimes 278 (S C) (3 Judge Bench)
Relevant extracts from the judgment:

In our considered opinion, the Courts may not have been justified in imposing the
death sentence on the accused/appellant.

As has been well settled, life imprisonment is the rule to which the death penalty
is the exception. The death sentence must be imposed only when life imprisonment
appears to be an altogether inappropriate punishment, having regard to the relevant
facts and circumstances of the crime. As held by this Court in the case of Santosh
Kumar Singh v. State through C.B.l., (2010) 9 SC@7, sentencing is a difficult task and
often vexes the mind of the Court, but where the option is between life imprisonment
and a death sentence, if the Court itself feels some difficulty in awarding one or the
other, it is only appropriate that the lesser punishment be awarded.

We have considered the aggravating and mitigating circumstances for the
imposition of the death sentence on the accused/appellant. He has committed a
heinous offence in a premeditated manner, as is indicated by the false pretext given to
PW4 to gain custody of the victim. He not only abused the faith reposed in him by
PW4, but also exploited the innocence and helplessness of a child as young as five
years of age. At the same time, we are not convinced that the probability of reform of
the accused/appellant is low, in the absence of prior offending history and keeping in
mind his overall conduct.

Therefore, with regard to the totality of the facts and circumstances of the case,
we are of the opinion that the crime in question may not fall under the category of
cases where the death sentence is necessarily to be imposed. However, keeping in
mind the aggravating circumstances of the crime as recounted above, we feel that the
sentence of life imprisonment simpliciter would be grossly inadequate in the instant
case. In this respect, we would like to refer to our observations in the recent decision
dated 19.02.2019 in Parsuram v. State of M.P. (Criminal Appeal Nos. 31345 of 2013)on
the aspect of non-permissible sentencing:

“As laid down by this Court in Swamy Shraddananda (2) v. State of
Karnataka, (2008) 13 SCC 767and subsequently affirmed by the
Constitution Bench of this Court in Union of India v. V. Sriharan,
(2016) 7 SCC1this Court may validly substitute the death penalty by
imprisonment for a term exceeding 14 years, and put such sentence
beyond remission. Such sentences have been awarded by this
Court on several occasions, and we may fruitfully refer to some



of these decisions by way of illustrations. In Sebastian alias Chevithiyan v. State
of Kerala, (2010) 1 SCC 5&, case concerning the rape and murder of a 2 year-
old girl, this Court modified the sentence of death to imprisonment for the rest

of the appellant’s life. In Raj Kumar v. State of Madhya Pradesh, (2014) 5 SCC
353, a case concerning the rape and murder of a 14 year-old girl, this Court
directed the appellant therein to serve a minimum of 35 years in jail without
remission. In Selvam v. State, (2014) 12 SCC 2#s Court imposed a sentence

of 30 years in jail without remission, in a case concerning the rape of a 9-year-
old girl. In Tattu Lodhi v. State of Madhya Pradesh, (2016) 9 SCC 6¥bere the
accused was found guilty of committing the murder of a minor girl aged 7
years, the Court imposed the sentence of imprisonment for life with a direction
not to release the accused from prison till he completed the period of 25 years

of imprisonment.”

In the matter on hand as well, we deem it proper to impose a sentence of life
imprisonment with a minimum of 25 years’ imprisonment (without remission). The
imprisonment of about four years as already undergone by the accused/appellant shall
be set off. We have arrived at this conclusion after giving due consideration to the age
of the accused/appellant, which is currently around 38 to 40 years.

232.JUVENILE JUSTICE (CARE AND PROTECTION OF CHILD REN) AMENDMENT
ACT, 2006 — Section 7-A
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) RULES, 2007 -

Rule 12
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) RULES, 2001 —
Rule 22
Plea of juvenility, determination of — Incident to ok place on 24.05.2000 -
Held, Rule 12 of the Juvenile Justice (Care and Pro tection of Children) Rules,
2007 was not in force on that date and the relevant Rule applicable for
determination of juvenility present case is Rule 22 of Juvenile Justice (Care
and Protection of Children) Rules, 2001.
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Gaurav Kumar @ Monu v. The State of Haryana

Judgment dated 15.02.2019 passed by the Supreme Co urt in Criminal Appeal

No. 283 of 2019, reported in 2019 (1) Crimes 113 (S C)

Relevant extracts from the judgment:

The submissions raised by learned counsel for appellant based on Rule 12(3) of
2007 Rules could have been considered by us in detail but we notice that in the
present case, there is no applicability of Rule 12 of 2007 Rules. The date of
occurrence in the present case is 23/24.05.2000 on which date Rule, 2007 were not
enforced. Even on the date when learned District and Sessions Judge submitted his
report on 08.05.2003 after holding inquiry, Rule 2007 was not in force. Rule 100 of
2007 Rules repealed the earlier Rule of Juvenile Justice (Care and Protection of
Children) Rules, 2001. Rule 100 of 2007 Rules is as follows:

“100. Repeal. - The Juvenile Justice (Care and Protection of
Children) Rules, 2001, notified vide F.No0.1-3/2001-SD, dated the
22nd June, 2001 in the Gazette of India, Extraordinary, Part I,
Section 1 of the same date is hereby repealed.”

Thus, the relevant Rule occupying the field in the present case were 2001 Rules.
Rule 22 of 2001 Rules dealt with “procedure to be followed by a board in the holding
inquiry in the determination of age.” Rule 22 sub-Rule (5) which is relevant for the
present case is as follows:

“22(5). In every case concerning a juvenile or a child, the Board
shall either obtain, - (i) a birth certificate given by a corporation or a
municipal authority; (ii) a date of birth certificate from the school
first attended; or (iii) matriculation or equivalent certificates, if
available; and (iv) in the absence of (i) to (iii) above, the medical
opinion by a duly constituted Medical Board, subject to a margin of
one year, in deserving cases for the reasons to be recorded by such
Medical Board, regarding his age; and, when passing orders in such
case shall, after taking into consideration such evidence as may be
available or the medical opinion, as the case may be, record a
finding in respect of his age.”

We are of the view that the relevant Rules which were required to be looked into
are the Juvenile Justice (Care and Protection of Children) Rules, 2001.



233.JUVENILE JUSTICE (CARE AND PROTECTION OF CHILD REN) ACT, 2015 -
Sections 4 and 12
CRIMINAL PROCEDURE CODE, 1973 — Section 438

Whether child in conflict with law is entitled to move application for
anticipatory bail? Held, No — As no provision in th e Act or in the Code
enables the child to move an application for antici patory bail either before
the Court of Sessions or High Court or even before the Board, the
application cannot be entertained.
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Kamlesh Gurjar v. State of M.P.

Judgment dated 20.03.2019 passed by the High Court  Madhya Pradesh (Indore Bench) in

Miscellaneous Criminal Case N0.10345 of 2019, repor ted in 2019 LawSuit (MP) 329
Relevant extract from the judgment:

According to Section 4 of the Juvenile Justice (Care and Protection of Children)
Act, 2015 (hereinafter referred to as the ‘Act’), a duly constituted Juvenile Justice
Board shall have the powers conferred by the Code of Criminal Procedure, 1973 to
consider the case of the petitioner. More particularly, Section 12(1) of the Act confers
powers to Juvenile Justice Board to grant bail to a ‘child’, who is an accused of a
bailable or nonbailable offence.

It is manifest that the above provision provides certain specific conditions for
consideration for releasing a ‘child’ who is accused of a bailable or non-bailable
offence, and the said authorization begins with non obstinate clause “notwithstanding
anything contained in the Code of Criminal Procedure, 1973 (2 of 1974) or in any other
law for the time being in force.” According to sub-Section (1) of Section 12 of the Act,
a child shall be released on bail with or without surety notwithstanding anything
contained in the Code of Criminal Procedure, 1973 or in any other law for the time
being in force. The provision appears to be mandatory in nature for release of a ‘child’
on bail.

A Juvenile Justice Board has been constituted under Section 4 of the Act to deal
exclusively with all proceedings in respect of children in conflict with law.

A conjoint reading of both Sections 4 and 12 of the Act reveals that to deal with
all the proceedings in respect of juvenile, including bail, Juvenile Board,



constituted exclusively for this purpose, is the appropriate authority. The Act
envisages that the powers conferred on the Board by or under this Act can be
exercised by the High Court and the Court of Sessions, only when the proceeding
comes before them in appeal, revision or otherwise. Section 52 of the Act gives right
to a juvenile, who is accused of any bailable or non-bailable offence, to file appeal
against the order of refusal of bail by the Board and Section 53 of the Act provides
that he can also file revision against any order passed by the competent authority or
by Sessions Court before the High Court.

The Act, 2015 further makes it clear that bail plea of a juvenile can only be
entertained when he is arrested or detained or appears or is brought before the Board,
and not otherwise. In fact, no provision in the Act or in the Code of Criminal Procedure
enables the juvenile to move an application for anticipatory bail either before the Court
of Sessions or High Court or even before the Board, which has been exclusively
constituted for the purpose of dealing with the proceedings pertaining to a juvenile.
Reason appears behind this is that the Act makes the bail a rule and jail an exception.

The issue regarding anticipatory bail of a Juvenile has been dealt with by this
Court in para 16, 21 to 23 of Satendra Sharma v. State of Madhya Pradesh, 2049 (
MPHT 133, which are as under:

“On bare perusal of this provision, it is clear that the bail application
of a juvenile can be entertained by the Board only when he is
arrested or detained or appears or is brought before the Board
otherwise application cannot be entertained. If the juvenile is
arrested or detained or appears or is brought before the Board then
certainly bail application will be filed under Section 12 and the same
be decided by the Board only but not by the High Court or Court of
Session as discussed above.

The anticipatory bail can be granted in anticipation of arrest but
such proceedings are not inserted in the Act. The only provision for
bail of Juvenile is given under Section 12 of the Act which has been
discussed as above.

In view of the aforesaid discussion, this Court is of the view that
application for grant of anticipatory bail preferred by the juvenile
cannot be entertained by the High Court or the Court of Session by
applying the provision contained under Section 6(2) of the Act. The
powers conferred on the Board can be used by High Court and the
Court of Session only when proceedings come before them in
appeal, revision or otherwise except under Section 438 and 439 of
Cr.P.C. Therefore, | respectfully disagree with the interpretation
made by the learned Single Judge of the Hon. Rajasthan High Court
and Hon. Chhattisgarh High Court.



Accordingly, application for grant of anticipatory bail by the
applicant is hereby dismissed. ....”

In Kapil Durgawani v. State of Madhya Pradesh, 2010V)l MPJR 155,the High Court
of Madhya Pradesh has held that even the Juvenile Board has no jurisdiction to
entertain anticipatory bail application. Relevant portion of the decision is extracted as
under:

“Provisions of Section 12 of the Act, 2000 do not provide such
powers to the Board which is equivalent to Section 438 of Cr.P.C.
The Board has no jurisdiction to entertain application under Section
438 of Cr.P.C.”

Similar view is taken by the High Court of Chattisgarh in Preetam Pathak v. State of
Chattisgarh,in M.Cr.C. (A) no. 1104 of 2014nd it has held as under:

“A close and careful perusal of Section 12 of the Act, 2000 would
show that an application for bail of juvenile would be entertainable
by the Board only if he is arrested and brought before the Board
where he is accused of bailable or nonbailable offences and the
condition precedent to the juvenile would be, he is arrested or
detained or appears or is brought before a Board, then only his
application filed under Section 12 of the Act, 2000 shall be decided
by the Board. Apart from Section 12 of the Act, 2000, there is no
other provision in the Act, 2000 like Section 438 of Cr.P.C. giving
powers to the Board to grant anticipatory bail to the juvenile and
thus, power and jurisdiction to grant anticipatory bail has not been
conferred to the Juvenile Justice Board, and therefore, the
provisions contained in Section 438 of Cr.P.C. cannot be exercised
by this Court or Court of session to grant anticipatory bail to the
juvenile by virtue of provisions contained in Section 6(2) of the Act,
2000.”

The aforesaid question came to be considered before the High Court of Madhya
Pradesh in case of Kapil Durgawani (supra) in which, after consideration it has been
held that provisions of Section 12 of the Act, 2000 do not provide such power to the
Board which is equivalent to Section 438 of Cr.P.C. and the Board has no jurisdiction
to entertain application under Section 438 of Cr.P.C. by holding as under:

“Provisions of Section 12 of the Act, 2000, do not provide such
powers to the Board which is equivalent to Section 438 of Cr.P.C.
The Board has no jurisdiction to entertain application under Section
438 of Cr.P.C.”

Again similar view was reiterated by MP High Court in case of Sandeep Singh
Tomar v. State of M.P., passed in M.Cr.C. no. 981&f 2013, decided on 10th



March, 2014.Therefore, in my considered opinion, in absence of specific provisions in
the Act, 2015, juvenile is not entitled to move application under Section 438 of Cr.P.C.

In view of the foregoing discussion, the application filed under Section 438 of
Cr.P.C. for anticipatory bail is dismissed as not maintainable in law.

234. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILD REN) ACT, 2015 -
Sections 15 and 25
Preliminary assessment as mandated by Section 15 0 f the Act is not required
to be conducted in respect of a child who is involv ed in an offence
committed prior to commencement of the Act.
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Bhanwarlal v. State of Rajasthan

Order dated 16.11.2018 passed by the Rajasthan Hig h Courtin S.B. Criminal

Revision No. 1232 of 2018, reported in 2019 (1) Raj asthan Law Weekly 586
Relevant extracts from the order:

Child in conflict with law was produced before the Board on 2.9.2015 and the
charge-sheet was filed on 2.12.2016. The matter was pending before the Board on the
date of commencement of the Juvenile Justice (Care and Protection of Children) Act,
2015 and juvenile was in juvenile home, as per order passed by the Juvenile Justice
Board, hence, the proceedings would continue before the Board as per Section 25 of
the Act. The Act has prospective effect and preliminary assessment as mandated by
Section 15 of the Act is not required to be conducted in respect of a child who is
involved in an offence committed prior to commencement of the Act.

235.LAND ACQUISITION ACT, 1894 — Sections 12(2) an d 18
Period of limitation — For reference against the a ward for enhancement of
compensation u/s 18 - When does it commence? Held, such period
commences not from the service of notice without co py of award or
information about the award — But, only on valid se rvice of notice of award
u/s 12(2) i.e. when notice is accompanied by a cert ified copy of the award.



cC D 6 , 1894 - 12(2) 18
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Vijay Mahadeorao Kubade v. State of Maharashtra

Judgment dated 04.07.2018 passed by the Supreme Co urt in Civil Appeal No.

6003 of 2018, reported in 2019 (2) MPLJ 529
Relevant extracts from the judgment:

The main contention canvassed by the appellants, in these Civil Appeals, is
whether an effective notice of the award was provided to the appellant herein, as per
the mandate of Section 12(2) of the Land Acquisition Act, 18947

Learned counsel for the petitioner, relies on the judgment of Premji Nathu v. State
of Gujarat and another, (2012) 5 SCC 25Wherein this Court has observed as under

“In the light of the above, it is to be seen whether the conclusion
recorded by the Reference Court, which has been approved by the
High Court that the application filed by the appellant was barred by
time is legally sustainable.

A careful reading of the averments contained in para 2 of the
application filed by the appellant under Section 18(1) shows that the
notice issued by the Collector under Section 12(2) was served upon
him on 22.02.1985. Thereafter, his advocate obtained certified copy
of the award and filed application dated 08.04.1985 for making a
reference to the Court. This implies that the copy of the award had
not been sent to the appellant along with the notice and without that
he could not have effectively made an application for seeking
reference.

On behalf of the State Government, no evidence was produced
before the Reference Court to show that the copy of the award was
sent to the appellant along with the notice. Unfortunately, while
deciding lIssue 3, this aspect has been totally ignored by the
Reference Court which mechanically concluded that the application
filed on 08.04.1985 was beyond the time specified in Section
18(2)(b).

The learned Single Judge of the High Court also committed
serious error by approving the view taken by the Reference
Court, albeit without considering the fact that the notice



issued by the Collector under Section 12(2) was not accompanied
by a copy of the award which was essential for effective exercise of
right vested in the appellant to seek reference under Section 18(1).”

The learned counsel appearing on behalf of the Government has not disputed the
aforesaid proposition of law. Accordingly, we are of the opinion that the aforesaid
observations are squarely applicable to the present case as the notice dated
04.12.1987, was not accompanied with the award. In this case, there could not have
been a valid notice of the award, by letter dated 04.12.1987, under sub-Section (2) of
Section 12 of the Land Acquisition Act, until the appellant received a certified copy of
the award, which he did on 03.02.1988. Therefore, the reference for enhancement
was, accordingly, not barred by limitation.

236. LAND ACQUISITION ACT, 1894 — Sections 28A and 53
SUCCESSION ACT, 1925 — Section 214
CIVIL PROCEDURE CODE, 1908 — Order 22 Rules 5 and 12

Execution proceedings — Recovery of compensation — Award passed in land
acquisition proceedings — Award holder died during pendency of execution —
Whether legal heirs of the award holder may be brou ght on record of
execution proceedings? Held, No — Executing Court i s not competent to
decide the entitlement of said legal heirs to recov er the amount of
compensation — The person intending to prosecute th e execution
proceedings is required to produce Succession Certi ficate — Further held,

award passed in land acquisition proceedings is als o ‘debt’ as defined under
section 214(2) of the Succession Act, 1925.
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Lalji v. State of MP and others

Judgment dated 30.11.2018 passed by the High Court ofMadhya Pradesh in

Writ Petition No. 10768 of 2013, reported in2019 (2 ) MPLJ 373
Relevant extracts from the judgment:

The petitioners are legal heirs of Lalji s/o Bihari Lal in whose favour award has
been passed under Section 11 of the Land Acquisition Act, 1894 (for brevity ‘Act,
1894’) as his land got acquired under the provisions of the Act, 1894 and an award of °
96,334/- per acre for irrigated land and °~ 89,891/- for unirrigated land has been
passed. Thereafter, a reference was made under section 18 of the Act, 1894 and the
said amount has been enhanced by the Reference Court vide award dated 6.5.2011
(Annexure-P-1). Thereafter, an execution was proceeded by the land owner, namely,
Lalji s/o Bihari Lal and during the pendency of the execution proceeding, the award
holder Lalji expired on 25.12.2012.

The application under Section 151 of the Code of Civil Procedure was filed by the
present petitioners claiming themselves to be the legal heirs of the original land owner
Lalji. The judgment debtor/State Government raised an objection to the application
saying that since the decree holder died during the pendency of execution case,
therefore, provisions of Order 22 of the Code of Civil Procedure would not be
applicable and accordingly the said application be rejected. The Executing Court
considering the objection raised by the respondent/State, passed an order on 15-3-
2013, which is impugned in this petition holding that the petitioners are required to
obtain succession certificate and then only their names can be substituted in place of
the decree holder Lalji.

Before weighing the arguments advanced by the learned counsel for the
petitioners, it is necessary to see section 214 of the Indian Succession Act, 1925,
which reads as under:-

“214. Proof of representative title a condition pr ecedent to
recovery through the Courts of debts from debtors o fdeceased
persons. -
(1) No Court shall-
(a) pass a decree against a debtor of a deceased person for
payment of his debt to a person claiming on succession to be
entitled to the effect of the deceased person or to any part
thereof, or
(b) proceed, upon an application of a person claiming to be so
entitled, to execute against such a debtor a decree or order for
the payment of his debt, except on the production, by the
person so claiming of-
(i) a probate or letters of administration evidencing the grant to
him of administration to the estate of the deceased, or



(ii) a certificate granted under Section 31 or Section 32 of the
Administrator-General’s Act, 1913 (3 of 1913), and having the
debt mentioned therein, or
(iii) a succession certificate granted under Part X and having
the debt specified therein, or
(iv) a certificate granted under the Succession Certificate Act,
1889 (7 of 1889), or
(v) a certificate granted under Bombay Regulation No. VIII of
1827, and, if granted after the first day of May, 1889 having the
debt specified therein.
(2) The word “debt” in sub-Section (1) includes any debt except
rent, revenue of profits payable in respect of land used for
agricultural purposes.”

From a bare perusal of Section 214 of the Act, 1925, it is clear that the provision
provides the requirement of producing succession certificate before the Court which is
dealing with the proceedings of recovery in pursuance to a decree or order for
payment of debts. Sub-Section (ii) of Section 214 although provides the meaning of
word “debts” but the same cannot be considered to be exhaustive.

But, in the case at hand, during the pendency of the execution proceedings before
the Executing Court, the award holder died and an application has been filed by the
present petitioners claiming them to be the legal heirs. Thus, the Executing Court is
not the Court of competence to decide the entitlement of the petitioners considering
them to be legal heirs and to hold that they are entitled to recover the amount of
compensation awarded in favour of the original land owner. Thus, in my opinion, the
law relied upon by the Executing Court as laid down by the Division Bench of Nagpur
in a case Tejraj Rajmal Marwadi v. Rampyari, AIR 1938 Nagpus28, which was later on
followed in case of Tarabai Jain and others v. Shivharayan Kothari, 199(2) MPLJ 287,
would be applicable, which is reproduced as under:-

“Now it is said she was not proceeding on her application but on his
application and therefore Section 214(1)(b) does not apply: (1899)26
Cal 839 and AIR (1920) 7 Cal 580which simply follows (1899) 26 cal
839 dissents from a Full Bench judgment reported in (1894) 16 All
259 The latter case however appears to us to be distinguishable, for
it was concerned with a suit, not with execution proceedings. Since
the new Rule, Order 22, Rule 12, was made, the old question
whether execution proceedings abate on death has been set at rest.
Abatement does not apply to execution proceedings. The result of that is however
that the heirs need not take steps for substitution under Order 22, Rule 3 but



may apply to carry on the proceedings or may file a fresh application. In other
words, execution proceedings do not abate but live on and, as some one must
take the next step and death terminates all agencies, the person entitled, i.e.
the personal representative or heir, can come before the Court. That person
when he comes will be claiming for himself, at least where he, or
she, is heir or beneficially interested.

The proper application is for leave to carry on (or proceed with) the
pending execution proceedings. Such an application would fall
within the words “upon an application of a person claiming to be so
entitled.””To be so Entitled” means, as is plain from Section
214(1)(a) “to be entitled to any part of the deceased’s estate.” This
widow claims to be so entitled and she makes an application, which
is necessary before the Court can proceed with a pending
execution. The Court cannot, on that application, proceed with the
execution unless a succession certificate is produced. The appeal is
accordingly dismissed with costs. We cannot but observe that in
this case execution has been avoided for three and a half years
because a succession certificate was not produced. We understand
there is nodifficulty or expense involved in producing a succession
certificate and it would seem to be wise in such cases whether a
succession certificate is strictly necessary or not to take the course
taken by counsel in (1894) 16 All 259and ask for time to produce the
succession certificate.”

Thereafter, this Court in case of Tarabai Jain (supra) has observed as under:-

“In the instant case, the decree-holder is trying to get fruits of
litigation arising out of compromise decree. Since the debt is
nothing but is a sum of money payable, therefore, under the present
decree the sum of money alone is payable to the Ilegal
representatives. Considering the view, taken by the Division Bench
of Nagpur High Court in the case of Tejraj Rajmal Marwadi (supra),
the money due to the legal representatives is a debt.”

Being a similar fact involved in the present case, | have no hesitation to say that
there is no infirmity in the order passed by the Court below rejecting the application of
the petitioners for substitution of the original owner in whose favour the award had
been passed and was initiating execution proceedings, asking them to produce
succession certificate.



237. MOHAMMEDAN LAW:

(i) Marriage between a Muslim man and a Hindu woman , validity of -
Marriage between a Hindu woman and a Muslim man is merely irregular
(fasid) marriage - Children born from such wedlock are le gitimate
children.

(i) Whether child born out of fasid (irregular) marriage is entitled to claim a
share in his father’s property? Held, Yes.
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Mohammad Salim (dead) through Legal Representatives and others

v. Shamsudeen (dead) through Legal Representatives and others
Judgment dated 22.01.2019 passed by the Supreme Co urt in Civil Appeal No.
5158 of 2013, reported in (2019) 4 SCC 130

Relevant extracts from the judgment:

The position that a marriage between a Hindu woman and Muslim man is merely
irregular and the issue from such wedlock is legitimate has also been affirmed by
various High Courts. (See Aisha Bi v. Saraswathi Fathima, (2012) 3 LW 937 (M% Ihsan
Hassan Khan v. Panna Lal, AIR 1928 Pat 19)

Thus, based on the above consistent view, we conclude that the marriage of a
Muslim man with an idolater or fire-worshipper is neither a valid (sahih) nor a void
(batil) marriage, but is merely an irregular (fasid) marriage. Any child born out of such
wedlock (fasid marriage) is entitled to claim a share in his father’s property. It would
not be out of place to emphasise at this juncture that since Hindus are idol
worshippers, which includes worship of physical images/statues through offering of
flowers, adornment, etc., it is clear that the marriage of a Hindu female with a Muslim
male is not a regular or valid (sahih) marriage, but merely an irregular (fasid)
marriage.

238. MONEY LENDERS ACT, 1934 (M.P.) — Sections 11-B and 11-H
Suit for recovery of loan by money lending firm, m aintainability of — Held,
under Section 11-B, registration under Money Lender s Act, is compulsory —
No suit shall proceed in the absence of such regist ration certificate.
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Firm M/s Modi Kevalchand Through Partners v. Balcha nd (dead)

through Legal Representatives
Order dated 24.01.2019 passed by the High Court of Madhya Pradesh
(Gwalior Bench) in F.A. No. 241 of 2008, reported i n 2019 (2) MPLJ 717
Relevant extracts from the order:
Section 11-B provides for the compulsory registration of money lenders and
registration certificate, which reads as under:-
“11-B. Registration of moneylenders and registrati on
certificate. - (1) Every person who carries on or intends to carry on
the business of money lending shall get himself registered by an
application made to the Registering Authority of that area in which
he carries on or intends to carry on such business and, on such
registration, the Registering Authority shall grant a registration
certificate to him in such form as may be prescribed:
Provided that no person being a firm or partner of a firm of
moneylenders shall be so registered except upon production before
the Registering Authority of a certified copy of an entry showing
such person as the firm or partners, as the case may be, made in
the register of firms under Section 59 of the Indian Partnership Act,
1932:
Provided further that no registration certificate shall be granted to
carry on the business of money lending in the Scheduled Areas
referred to in clause (1) of Article 244 of the Constitution.
(2) The application made under sub-Section (1) shall be in writing
and shall specify the area in which the applicant carries on or
intends to carry’ on the business of money lending and such other
particulars as may be prescribed.”
Section 11-F bars to carry on business without registration Certificate, which
reads as under:-
“11F. Bar to carry on business without registratio n certificate. -
(1) No person shall carry on the business of money lending in any
area unless he holds a valid registration certificate in respect of
that area:



Provided that the person who holds a valid registration certificate
shall not carry on the business of money lending in the area of a
Gram Panchayat or shall not lend money to a member of a Gram
Sabha if a resolution to that effect is duly passed by the Gram
Sabha of such Gram Panchayat.

(2) Whoever contravenes the provisions of sub-section (1), in any
area other than the Scheduled Area, shall be punishable with fine
which may extend to two thousand rupees or, if he has previously
been convicted of an offence under that sub-Section, with fine
which may extend to five thousand rupees.

(3) Whoever contravenes the provisions of sub-Section (1), in any
Scheduled Area, shall be punishable with imprisonment which may
extend to two years or with fine which may extend to ten thousand
rupees or with both.

Section 11-H reads as under:-

“11-H. Suit not to proceed without registration ce rtificate, etc. -

No suit for the recovery of a loan advanced by a money-lender shall
proceed in a civil Court until the Court is satisfied that he holds a
valid registration certificate or that he is not required to have a
registration certificate by reason of the fact that he does not carry
on the business of money-lending [in any area of Madhya Pradesh:

Provided that this Section shall not apply to a suit instituted before
the 1st October, 1940.

Thus, from the plain reading of aforesaid Sections, it is clear that no suit for
recovery of loan advanced by money lender shall proceed in the Civil Court until the
Court is satisfied that the plaintiff has a registration certificate. The
plaintiffs/appellants had claimed that the plaintiffs’ Firm is having money lending
registration, however, they have failed to prove that it was ever registered under
Money Lenders Act, 1934. By incorporation of Section 11-B, the registration under
Money Lenders Act has been made compulsory and any violation has been made
punishable for the offence. Section 11-H clearly provides that no suit shall proceed in
absence of registration certificate under Money Lenders Act, 1934. Thus, it is clear
that as the appellants/plaintiffs have failed to prove that the plaintiffs’ Firm was having
any registration under Money Lenders Act, 1934, accordingly, this Court is of the view
that the Trial Court did not commit any mistake in dismissing the suit in to in spite of
the fact that it was found that the defendant No.1 had borrowed money from the
plaintiffs.



*239.MOTOR VEHICLES ACT, 1988 — Section 147
Pay and recover — When not permissible? Deceased w as traveling on
mudguard of tractor — Due to rash and negligent dri ving, deceased fell down
from the tractor and died — The Tribunal passed the award of compensation

against the owner and driver of the offending vehic le and directed that the
Insurance Company will satisfy the award and therea  fter, will be free to
recover the amount from the owner of the vehicle - Held, there is no
statutory obligation under Section 147 of the Act, for indemnifying the

liability of Insurance Company on behalf of the ins ured to satisfy the award
and in this view of the matter, the finding of Trib unal in respect of payment

of compensation by the Insurance Company is not sus tainable. (Aarif and
another v. Urmilabai and others, 2004 ACJ 1496, Ued India Insurance Co. Ltd. v
Kamodi Bai and others, 2007 ACJ 2031, Nathu Singhushwaha and another v.
Narayan Singh and others, (2011) ACJ 740, Nationahsurance Company Ltd. v.
Bakaridan and others, 2017 (1) TAC 24 (MR)nd Oriental Insurance Company Ltd. v
Brij Mohan and others, 2007 (7) SCALE 753glied on.)
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The New India Assurance Company Limited v. Kiran an  d others
Order dated 28.06.2017 passed by the High Court of Madhya Pradesh

(Gwalior Bench), in Miscellaneous Appeal No. 647 of 2007, reported in 2019
ACJ 1027



240. MOTOR VEHICLES ACT, 1988 — Section 147(1)

CIVIL PRACTICE:

(i) Liability of insurance company — Exclusion of p assengers in goods
vehicle from liability — There was an exception in the policy for
employees coming under the purview of Workmen’s Com pensation Act,
1923 — Deceased was a labourer who was travelling in a truck carrying
sand — Deceased was employed in extracting the sand by owner of truck
— Held, deceased comes under the purview of Workmen ’'s Compensation
Act, 1923 who died in the course of employment — In  surance company
held liable.

(i) Strike — Call to abstain from work — Whether sufficient cause for non-
appearance of counsel? Held, No — High Court procee ded to decide the
appeal even though call for abstention from work wa s given by the State

Bar Council.
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ICICI Lombard General Insurance Co. Ltd. v. Mamta U ikey and others

Judgment dated 10.04.2018 passed by the High Court of Madhya Pradesh in

Miscellaneous Appeal No. 2513 and 2600 of 2011, rep orted in 2019 ACJ 1400
Relevant extracts from the judgment:

We do not find that the Insurance Company has been able to prove that it is not
liable to pay compensation to the legal heirs of the deceased. The insurance policy
(Ex.D.1) includes liability of the paid driver (Endorsement IMT 28) whereas condition
regarding limitation as to use reads as under:-



“LIMITATION AS TO USE: The policy covers use only under a
permit within the meaning of the Motor Vehicles Act, 1988 or such a
carriage falling under sub-Section (3) of Section 66 of the Motor
Vehicles Act, 1988.

The Policy does not cover

(1) Use for organised racing, pace making, reliability trails or speed
testing;

(2) Use whilst drawing a trailer except the towing (other than for
reward) of any one disabled mechanically propelled vehicle;

(3) Use for carrying passengers in the vehicles; except employees
(other than the driver) not exceeding the number permitted in the
registration document and coming under the purview of Workmen’s
Compensation Act, 1923.”

As per Insurance Company, only driver was insured and no other employee as
such. We do not find that such an argument is available to the Insurance Company for
the reason that the Insurance Company has not produced registration document of the
vehicle insured by it to show that the vehicle cannot be used for carrying any other
employee. As per condition no.3 reproduced above, the Insurance Company is liable
except the employees not exceeding the number permitted in the registration
document and that coming under the purview of the Workmen Compensation Act,
1923. The driver has been included specifically by payment of extra premium but the
deceased was an employee of the owner, therefore, the Insurance Company was
required to prove that the vehicle was not permitted to carry any other employees in
the vehicle in question as per registration certificate. Still further, the deceased as an
employee died during course of employment, therefore, he is covered under the
Workmen’s Compensation Act, 1923 as well.

It was for the Insurance Company to prove that it had no liability to pay
compensation on account of death of deceased. The defence of not liable to pay
compensation is required to be proved by the Insurance Company as the policy
conditions are within its knowledge. Since, the Insurance is contract of indemnity, the
Insurance Company can agree to pay compensation over and above the statutory
requirements in terms of Section 147 of the Motor Vehicles Act, 1988. In the present
case, the certificate of insurance includes liability in respect of employees, the number
of which is mentioned in the registration certificate. The employees mentioned in the
registration document can be carried in the vehicle. Still further, the deceased was an
employee and covered under the Workmen’s Compensation Act, 1923. Therefore, the
Insurance Company is liable to pay compensation to the legal heirs of the deceased.

X X X



None has put in appearance on behalf of the appellant-lnsurance Company due to
call given by the State Bar Council to abstain from work on 21.3.2018 and 5.4.2018. In
view of the judgment of the Hon’ble Supreme Court in Ex. Capt. Harish Uppal v. Union
of India and another, (2003) 2 SCC 45he call for strike is not sufficient cause for non-
appearance of the counsel. Consequently, we have proceeded to decide the appeals
as payment of half of the compensation amount has been stayed by this Court on
20.7.2011.

241. MOTOR VEHICLES ACT, 1988 — Sections 147 and 14 9

GENERAL CLAUSES ACT, 1897 — Section 27

EVIDENCE ACT, 1872 — Section 114

INDIAN POST OFFICE RULES, 1933 — Rule 195

Cancellation of Insurance policy due to dishonour of cheque received

towards premium — Law explained:

(i) Till when does the liability of the Insurance C  ompany to indemnify the
third parties subsists? Held, unless the insurance coverage is cancelled
by the insurer and intimation thereof has reached t he insured and the
registering authority, the liability persists.

(i) On whom does the burden lie to prove that the insurer has so intimated
about the cancellation on the dishonour of the cheq ue received towards
premium? Held, insurer is only required to prima facie establish that the

letter about the cancellation of insurance coverage was sent under the
Certificate of Posting or registered post — He is n ot required to establish
conclusively that the intimation of such cancellati on was infact served
on the addressee — Further, the burden is on the ad dressee to rebut the
presumption by conclusive evidence that he did not really receive the
letter.

(iii) What time can be considered necessary to serv e the letter in the
ordinary course after which the intimation may be p resumed to have
been served on the addressee? Held, a period of one week from the date
of dispatch can be safely adopted as such time.
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Prasanna B. v Kabeer P.K. and another

Judgment dated 31.10.2018 passed by the High Court of Kerala at Ernakulam

in MACA No. 2017 of 2013, reported in 2019 ACJ 43
Relevant extracts from the judgment:

It is settled law that the liability of the insurer to indemnify the third parties
subsists unless the insurance coverage is cancelled by the insurer and intimation
thereof has reached the insured and the registering authority. On whom does the
burden lie to prove that the insurer has so intimated about the cancellation on the
dishonour of the cheque received towards premium? This is the question referred to
the Full Bench for the sake of clarity in view of the following observations in United
India Insurance Company Limited v. Laxmamma and ahs, (2012) 5 SCC 234

“26. In our view, the legal position is this: where the policy of
insurance is issued by an authorised insurer on receipt of cheque
towards the payment of premium and such a cheque is returned
dishonoured, the liability of the authorised insurer to indemnify
the third parties in respect of the liability which that policy
covered subsists and it has to satisfy the award of compensation
by reason of the provisions of Sections 147(5) and 149(1) of the
M.V. Act unless the policy of insurance is cancelled by the
authorised insurer and intimation of such cancellation has reached
the insured before the accident. In other words, where the policy



of insurance is issued by an authorised insurer to cover a vehicle
on receipt of the cheque paid towards premium and the cheque gets
dishonoured and before the accident of the vehicle occurs, such
insurance company cancels the policy of insurance and sends
intimation thereof to the owner, the insurance company’s liability to
indemnify the third parties which that policy covered ceases and the
insurance company is not liable to satisfy awards of compensation
in respect thereof.”

(emphasis supplied)

Is it sufficient if there is proof that the insurer has sent intimation about the
cancellation of the insurance coverage to the insured and the registering authority or
is it necessary to prove that the addressees have received the same? A reference to
Section 147(4) of the Motor Vehicles Act, 1988 (‘the Act’ for short) is apposite and the
same is extracted hereunder:

“147. Requirements of policies and limits of liability.-

(1) XXXXXX XXXXXX XXXXXX XXXXXX

(2) XXXXXX XXXXXX XXXXXX XXXXXX

(3) XXXXXX XXXXXX XXXXXX XXXXXX

(4) Where a cover note issued by the insurer under the provisions
of this Chapter or the Rules made thereunder is not followed by a
policy of insurance within the prescribed time, the insurer shall,
within seven days of the expiry of the period of the validity of the
cover note, notify the fact to the registering authority in whose
records the vehicle to which the cover note relates has been
registered or to such other authority as the State Government may
prescribe.”

A cover note mentioned in Section 147(4) of the Act precedes the certificate of
insurance and would normally be issued by the insurer or its agent on receipt of a
cheque from the insured towards premium. The cover note is an interim insurance
binding on the parties as per its terms till it is superseded by a certificate of insurance
issued subject to the realisation of the cheque. The cheque issued by the insured
towards premium may get dishonoured due to a variety of reasons like ‘insufficiency of
funds’ or ‘difference in the signature of the holder’. The insurer under such
circumstances is justified in cancelling the insurance coverage and intimating the
same to the insured as well as the registering authority. The insurer has on many
occasions sent the intimation aforesaid under ‘Certificate of Posting’ as provided
under Rule 195 of the Indian Post Office Rules, 1933 which was in vogue earlier. Such
a certificate is issued to the sender to afford an assurance that the letter or other
articles entrusted to servants or messengers for posting have actually been posted.
The practice of Issuing a Certificate of Posting has since been discontinued by deleting



Rule 195 of the Rules aforesaid by Notification dated 31.1.2011 of the Union
Government. A Certificate of Posting raises a presumption under Section 114 of the
Indian Evidence Act, 1872 that the common course of business has been followed in
the particular case. It is for the addressee to rebut the presumption that he did not in
fact receive the intimation notwithstanding the Certificate of Posting produced by the
sender.

The surest way to prove that the intimation has been sent by the insurer about the
cancellation of the insurance coverage is to dispatch it by registered post with or
without postal acknowledgment. The production of the receipt evidencing the dispatch
by registered post raises a presumption in favour of the insurer that the intimation has
been sent to the addressee for secured delivery. The fundamental difference between
speed post and registered post is that the former is address specific and time bound
whereas the latter is addressee specific. A presumption in favour of the sender for a
properly addressed and prepaid post is supported in law too by Section 27 of the
General Clauses Act, 1897 which is extracted hereunder:

“27. Meaning of service by post - Where any Central Act or
Regulation made after the commencement of this Act authorizes or
requires any document to be served by post, whether the
expression ‘serve’ or either of the expression ‘give’ or ‘send’ or any
other expression is used, then, unless a different intention appears,
the service shall be deemed to be effected by properly addressing,
prepaying and posting by registered post, a letter containing the
document, and unless the contrary is proved, to have been effected
at the time at which the letter would be delivered in the ordinary
course of post.”

It would suffice if the insurer establishes prima facie that the letter about the
cancellation of insurance coverage sent under Certificate of Posting or by registered
post would have been delivered in the ordinary course.

A period of one week from the date of dispatch can safely be adopted as the time
necessary to serve the letter in the ordinary course after which the intimation is
presumed to have been served on the addressee. The period is so fixed in the
absence of any provision to the contrary for the limited purpose of the cases of this
nature to avoid disputes as to the date of receipt of the intimation. The insured in
some cases may try to evade the service of notice and the letter would be returned
with postal remarks like ‘addressee left’, ‘house locked’, ‘insufficient address’ etc. The
burden is on the addressee to rebut the presumption by conclusive evidence that he
did not really receive the letter and it is not a case of deliberate avoidance. The
burden is not on the insurer to establish conclusively that the intimation of cancellation
of insurance coverage was in fact served on the insured or the registering authority. The
judgment in M.A.C.A. No. 2471/2015 to the effect that it is the obligation of the insurer to



establish the service of the intimation on the addressee is hereby overruled. Needless
to say that no liability can be fastened on the insurer for any compensation payable in
respect of an accident that occurs after the service of the intimation aforesaid. The
reference is answered accordingly.

242. MOTOR VEHICLES ACT, 1988 — Section 163

Compensation, assessment of — Deduction of amount received under
insurance policy or other contract — When permissib le? Held, when amount
received under an insurance policy or contract has direct nexus with the

accident, the same is liable to deduction, otherwis e not — Instantly, deceased
had an insurance policy of Rs. 5,00,000/-, but in case of accidental death, his
dependants were entitled to Rs. 10,00,000/- — Held, Rs. 5,00,000/- would be
deductible from the assessed compensation. [  Helen C. Rebello v. Maharashtra
State Road Transport Corporation, 1999 ACJ 10 (S®)llowed.]
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Sarla Devi and others v. Arvind Jain and others

Judgment dated 10.05.2018 passed by the High Court of Madhya Pradesh

(Gwalior Bench) in Miscellaneous Appeal No. 1236 of 2012, reported in 2019

ACJ 1342
Relevant extracts from the judgment:

Grievance raised on behalf of the appellant/claimant is that the compensation is
not awarded as per the verdict in Helen C. Rebello v. Maharashtra State Road Transpor
Corporation, 1999 ACJ 10 (SC), Sarla Verma v. Deliliiransport Corporation, 2009 ACJ
1298 (SC)and National Insurance Company Limited v. Pranay Sethind others, 2017 ACJ
2700 (SC) In Helen C. Rebello(supra), it is held:

“Broadly, we may examine the receipt of the provident fund which is
a deferred payment out of the contribution made by an employee
during the tenure of his service. Such employee or his heirs are
entitled to receive this amount irrespective of the accidental death. This
amount is secured, is certain to be received, while the amount under



the Motor Vehicles Act is uncertain and is receivable only on the
happening of the event viz., accident which may not take place at
all. Similarly, family pension is also earned by an employee for the
benefit of his family in the form of his contribution in the service in
terms of the service conditions receivable by the heirs after his
death. The heirs receive family pension even otherwise than the
accidental death. No co-relation between the two. Similarly, life
insurance policy amount is received either by the insured or the
heirs of the insured on account of the contract with the insurer, for
which insured contributes in the form of premium. It is receivable
even by the insured, if he lives till maturity after paying all the
premiums, in the case of death insurer indemnifies to pay the sum
to the heirs, again in terms of the contracts for the premium paid.
Again, this amount is receivable by the claimant not on account of
any accidental death but otherwise on the insured’s death. Death is
only a step or contingency in terms of the contract, to receive the
amount.

Similarly, any case, bank balance, shares, fixed deposits, etc.
though all are pecuniary advantage receivable by the heirs on
account of one’'s death but all these have no correlation with the
amount receivable under a statute occasioned only on account of
accidental death. How could such an amount come within the
periphery of the Motor Vehicles Act to be termed as ‘pecuniary
advantage’ liable for deduction? When we seek the principle of loss
and gain, it has to be on similar and same plane having nexus, inter
se, between them and not to which, there is no semblance of any
correlation. The insured (deceased) contributes his own money for
which he receives the amount has no correlation to the
compensation computed as against tortfeasor for his negligence on
account of the accident. As aforesaid, the amount receivable as
compensation under the Act is on account of the injury or death
without making any contribution towards it, then how can the fruits
of an amount received through contributions of the insured be
deducted out of the amount receivable under the Motor Vehicles
Act? The amount under this Act he receives without any
contribution. As we have said the compensation payable under the
Motor Vehicles Act is statutory while the amount receivable under
the life insurance policy is contractual.”



In the case at hand, it is borne out from the salary certificate of the
victim that an amount of °~ 650 x 12 = 7800/- per annum was
deducted towards SPBY. It is further borne out from the evidence
led on behalf of the claimant, in case if employee retires, he gets °
5,00,000/- under the said head i.e. SPBY but in case of accidental
death, his dependants would be entitled for = 10,00,000/-; therefore,
in terms of decision in Helen C. Rebello(supra), ~ 5,00,000/- would
be deducted from °~ 36,29,895/-. The total compensation would
stand computed to * 31,29,895/- and after making an addition of °
70,000/- on account of conventional head; the total compensation
would be * 31,99,895/-. This amount shall carry interest @ 6% from
the date of claim petition before the Claims Tribunal. Apportionment
shall be carried out in the terms of the award of the Tribunal.

243. MOTOR VEHICLES ACT, 1988 — Section 163

(i)

(ii)

(iii)

&*

(i)

(i)

Compensation, assessment of — Death of a bachel or — Choice of
multiplier — Whether age of deceased or the age of claimant should be
taken into account? Held, age that should be taken into account for
adoption of the multiplier is the age of deceased. (National Insurance Co.
Ltd. v. Pranay Sethi, 2017 ACJ 2700 (SChllowed)

Compensation, assessment of — Future prospects — Whether future

prospects can be awarded where deceased was self em ployed person?
Held, Yes. (Pranay Sethi(supra), followed)

Compensation, assessment of — Damages for los s to estate, loss to love
and affection and funeral expenses — What is the ap propriate scale?
Held, appropriate amount under the said head would be Rs. 15,000/-, Rs.
40,000/- and Rs. 15,000/- respectively. ( Pranay Sethi(supra), followed)
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Kishan Devi and others v. Oriental Insurance Compa ny Limited and

others

Judgment dated 14.08.2018 passed by the Supreme Co urt in Civil Appeal No. 8262 of

2018, reported in 2019 ACJ 1366 (SC) (3 Judge Bench )

Relevant extracts from the judgment:

The first issue is with regard to the correct multiplier to be adopted in the case of
death of a bachelor. Whether it is the age of the deceased or the age of the claimant
that should be taken into account.

The second is whether a self-employed person, to which category the deceased
(about 38 years of age) belonged would be entitled to future prospects.

The last question is whether the award of damages for loss of estate
Rs. 25,000/- (Rupees Twenty five thousand); loss of love and affection Rs. 1,00,000
(Rupees one lakh) and funeral expenses Rs. 25,000/- (Rupees Twenty five thousand)
is correct.

The above issues are no longer res integra in view of the decision of the
Constitution Bench of this Court in the case of National Insurance Company Limited v.
Pranay Sethi and others, 2017 ACJ 2700 (SC)

Answering the first question, after an elaborate discussion, the Constitution
Bench of this Court in paragraph 59.7 of the decision in Pranay Sethi(supra) has
categorically held that the age that should be taken into account for adoption of the
multiplier is the age of the deceased.

Though an argument has been advanced on behalf of the Respondent Insurer that
an exception should be carved out where the deceased is a bachelor, we find no room
to accept the contention advanced in view of the clear enunciation of the law in this
regard by the Constitution Bench of this Court in Pranay Sethi(supra).

The Constitution Bench of this Court in paragraph 59.4 of the report in Pranay
Sethi (supra) has also held that depending on the age of the deceased future
prospects can be awarded where the deceased was a self-employed person. In the
present case, the deceased was about 38 years of age. Accordingly, the claimants
would be entitled to future prospects at the rate of 40% of the income.

So far as the loss of estate, loss of consortium and funeral expenses are
concerned, the Constitution Bench of this Court in paragraph 59.8 in Pranay Sethi
(supra) has held that the appropriate amount under the said heads would



be Rs. 15,000/- (Rupees Fifteen thousand), Rs. 40,000/- (Rupees Forty thousand) and
Rs. 15,000/- (Rupees Fifteen thousand) respectively, totalling =~ 70,000/- (Rupees
Seventy thousand) in all.

Consequently, so far as the loss of estate, loss of love and affection and funeral
expenses are concerned, following the decision of the Constitution Bench in Pranay
Sethi (supra) a total of ~ 70,000/- (Rupees Seventy Thousand) is awarded. Calculated
thus, the total entittement of the claimants/appellants would work out to be Rs.
8,82,520/- Rs. 4,514/- (monthly loss of dependency taking into account the future
prospects and after deducting 50%) x 12 x 15 (multiplier) = 8,12,520/- + 70,000 on
account of loss of love and affection, loss of estate and funeral expenses]

*244. MOTOR VEHICLES ACT, 1988 — Section 163
Compensation, assessment of — Death cases — Deduc tion of personal
expenses — Deceased survived by wife, two children and widowed mother as
dependents — Held, deduction of ¥ as personal expen  ses, appropriate.
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Babita and others v. Jubair and others

Judgment dated 08.02.2018 passed by the High Court of Madhya Pradesh
(Indore Bench) in Miscellaneous Appeal No. 351 of 2 014, reported in 2019
ACJ 1403

245. MOTOR VEHICLES ACT, 1988 — Sections 163 and 16 6
Compensation, assessment of — When victim of accid ent is not an earning
person but a student — Guiding factors explained.

&* 6 , 1988 - 163 166
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M.R. Krishna Murthi v. New India Assurance Co. Ltd. and others

Judgment dated 05.03.2019 passed by the Supreme Co urt in Civil Appeal No.
2476 of 2019, reported in 2019 ACJ 1291
Relevant extracts from the judgment:
From the conjoint reading of the aforesaid judgments, inter alia, following
principles can be culled out which would be relevant for deciding the instant appeal:



(i) In those cases where the victim of the accident is not an earning person but a
student, while assessing the compensation for loss of future earning, the focus of the
examination would be the career prospect and the likely earning of such a person in
future. For example, where the claimant is pursuing a particular professional course,
the poseer would be: what would have been his income had he joined a service
commensurating with the said course. That can be the future earning.

(i) There may be cases where the victim is not, at that stage, doing any such
course to get a particular job. He or she may be studying in a school. In such a case,
future career would depend upon multiple factors like the family background,
choicel/interest of the complainant to pursue a particular career, facilities available to
him/her for adopting such a career, the favourable surrounding circumstances to see
which would have enabled the claimant to successfully pick up the said career etc.

If the chosen field is employment, then the future earning can be taken on the
basis of salary and allowances which are payable for such calling. In case, career is a
particular profession, the future earning would depend on host of other factors on the
basis of which chances to achieve success in such a profession can be ascertained.

(iii) There may be cases like Deo Patodi where even a student, the claimant would
have made earnings on part-time basis or would have received offer for a particular
job. In such cases, these factors would also assume relevance.

(iv) After ascertaining the likely earning of the victim in the aforesaid manner, the
nature of injuries and disability suffered as a result thereof would be kept in mind while
determining as to how much earning has been affected thereby. Here, impact of
injuries on functional disability is to be seen. In case of death of victim, it would result
in total loss of earning. In the case of injuries, the nature of disability becomes
important. Such an exercise was undertaken in the caseN. Manjegowda v. Manager,
United India Insurance Company Limited, (2014) 3 €584,

*246. MOTOR VEHICLES ACT, 1988 — Section 163A

Accident arising out of the use of a motor vehicle — Dhanesh Jindal, the
registered owner of car, was moving with his wife a nd two children, in the
direction of Hotel Delite, Faridabad — The car had to be stopped on roadside
due to heavy rains — The air conditioning system of the car was functional,
all the occupants of the car waiting inside for the rains to stop — During the
period of wait, carbon monoxide gas got generated a nd entered the chamber
of the car which resulted in the death of all four persons due to suffocation —
Held, it is an accident arising out of the use of a motor vehicle.
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Iffco Tokio General Insurance Company v. Sohanpal a nd another
Judgment dated 20.07.2017 passed by the High Court  of Delhi in MAC Appeal
No. 45 of 2014, reported in 2019 ACJ 394

*247. MOTOR VEHICLES ACT, 1988 — Sections 165 and 1 66

248.

Accident arising out of the use of motor vehicle — Deceased, who works as a
coolie, was loading up the luggage on the rooftop o f bus — Driver of the bus
suddenly extended the bus and parked it at the plac e where electric line was
passing — Due to this, the deceased came in contact with live wire, sustained

injuries and lost his life — Parents of deceased ar e entitled for just
compensation.
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Puranchand and another v. Kishanlal and others

Order dated 27.02.2017 passed by the High Court of Madhya Pradesh
(Gwalior Bench) in Miscellaneous Appeal No. 200 of 2006, reported in 2019
ACJ 1052

MOTOR VEHICLES ACT, 1988 — Sections 166 and 16 8
Compensation — Liability of insurance company — Co mposite negligence —

Whether a claim petition against insurance company alone is maintainable in
cases of composite negligence of both the vehicles? Held, Yes — Where the
liability is joint and several, it is the choice of the claimant to claim from

owner, driver or insurer or any of them.
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National Insurance Company Limited v. Ganga Devi an d others
Judgment dated 21.01.2019 passed by High Court of Madhya Pradesh
(Gwalior Bench) in Miscellaneous Appeal No. 1296 of 2016, reported in 2019
(2) MPLJ 465

Relevant extracts from the judgment:

In Mahesh Matre and others v. Akhlesh Thakur and other2008 (2) MPHT 163 (DB),
reliance whereas is placed by the Tribunal, the Division Bench of this High Court held:
“13. From the aforesaid enunciation of law it is quite clear that
where the liability is joint and several it is the choice of the claimant
to claim from the owner, driver and the insurer of both the vehicles
or any one of them. The entire amount of compensation on account
of the injuries or death can be imposed on the owner, driver and
insurer of that vehicle. In view of the aforesaid, the conclusion
arrived at by the Tribunal that as the owner, driver and insurer of
the jeep have not been made parties, therefore, 50% is to be
deducted, is absolutely unsustainable. The liability in entirety can
be imposed on the insurer of the truck. Therefore, the amount of
compensation determined by the Tribunal in favour of the claimants

has to be made good by the insurer of the truck.”
Thus the contention regarding composite negligence and effect thereon that the
appellant Insurance Company alone cannot be held liable, also fails.

249. MOTOR VEHICLES ACT, 1988 — Sections 166, 168 a nd 169
Scheme and nature of provisions of the Act relatin g to compensation — The

Act is a beneficial piece of legislation enacted to give solace to the victims
of the motor accident — The Act is designed in a ma nner, which relieves the
victims from ensuring strict compliance provided in law, which is otherwise
applicable to the suits and other proceedings — The claim petition filed under
the Act is neither a suit nor an adversarial lis in the traditional sense but it is

a proceeding in terms of and regulated by the provi sions of Chapter XII of
the Act.
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Vimla Devi and others v. National Insurance Compan vy Limited and

others

Judgment dated 16.11.2018 passed by the Supreme Co urt in Civil Appeal No.

11042 of 2018, reported in 2019 ACJ 454
Relevant extracts from the judgment:

At the outset, we may reiterate as has been consistently said by this Court in a
series of cases that the Act is a beneficial piece of legislation enacted to give solace
to the victims of the motor accident who suffer bodily injury or die untimely. The Act is
designed in a manner, which relieves the victims from ensuring strict compliance
provided in law, which are otherwise applicable to the suits and other proceedings
while prosecuting the claim petition filed under the Act for claiming compensation for
the loss sustained by them in the accident.

Section 158 of the Act casts a duty on a person driving a motor vehicle to produce
certain certificates, driving license and permit on being required by a police officer to
do so in relation to the use of the vehicle. Sub-Section (6), which was added by way of
amendment in 1994 to Section 158 casts a duty on the officer in-charge of the police
station to forward a copy of the information (FIR)/report regarding any accident
involving death or bodily injury to any person within 30 days from the date of
information to the Claim Tribunal having jurisdiction and also send one copy to the
concerned insurer. This sub-Section also casts a duty on the owner of the offending
vehicle, if a copy of the information is made available to him, to forward the same to
the Claims Tribunal and the insurer of the vehicle.

The Claims Tribunal is empowered to treat the report of the accident on its receipt
as if it is an application made by the claimant for award of the compensation to him
under the Act by virtue of Section 166(4) of the Act and thus has jurisdiction to decide
such application on merits in accordance with law.

The object of Section 158(6) read with Section 166(4) of the Act is essentially to
reduce the period of pendency of claim case and quicken the process of
determination of compensation amount by making it mandatory for registration



of motor accident claim within one month from the date of receipt of FIR of the
accident without the claimants having to file a claim petition. (See Jai Prakash v.
National Insurance Co. Ltd., (2010) 2 SCC 6p7

There are three Sections, which empower the Claims Tribunal to award
compensation to the claimant, viz., Section 140, Section 163A and Section166 of the
Act.

So far as Section 140 of the Act is concerned, it deals with the cases for award of
compensation based on the principle of no fault liability.

So far as Section 163A of the Act is concerned, it deals with special provisions as
to payment of compensation and is based on structured formula as specified in Second
Schedule appended to the Act.

While claiming compensation payable under Section 140 and Section 163A of the
Act, the claimant is not required to prove any wrongful act, neglect or default of the
person concerned against whom the claim is made by virtue of Section 140(4) and
Section 163A(2) of the Act.

So far as Section 166 of the Act is concerned, it also deals with payment of
compensation. Section 168 of the Act deals with award of the Claims Tribunal whereas
Section 169 of the Act provides procedure and powers of the Claims Tribunal. As has
been held by this Court (Three Judge Bench), the claim petition filed under the Act is
neither a suit nor an adversarial lis in the traditional sense but it is a proceeding in
terms of and regulated by the provisions of Chapter XII of the Act, which is a complete
Code in itself. (See United India Insurance Company Ltd. v. Shila Dattand others,
(2011) 10 SCC 500

If the Court did not exhibit the documents despite the appellants referring them at
the time of recording evidence then in such event, the appellants cannot be denied of
their right to claim the compensation on such ground. In our opinion, it was nothing but
a procedural lapse, which could not be made basis to reject the claim petition. It was
more so when the appellants adduced oral and documentary evidence to prove their
case and the respondents did nothing to counter them.

250. Motor Vehicles Act, 1988 — Section 168
Can a Tribunal award compensation exceeding the cI aimed amount? Held,

Yes — The Courts/Tribunals are duty bound to award just compensation.
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Ramla and others v. National Insurance Company Lim ited and others
Judgment dated 30.11.2018 passed by the Supreme Co urt in Civil Appeal
N0.11495 of 2018, repeated in 2019 ACJ 559

Relevant extracts from the judgment:

There is no restriction that the Court cannot award compensation exceeding the
claimed amount, since the function of the Tribunal or Court under Section 168 of the
Motor Vehicles Act, 1988 is to award “just compensation”. The Motor Vehicles Act is a
beneficial and welfare legislation. A “just compensation” is one which is reasonable on
the basis of evidence produced on record. It cannot be said to have become time
barred. Further, there is no need for a new cause of action to claim an enhanced
amount. The Courts are duty bound to award just compensation. (See the judgments of
this Court in the cases of Nagappa v. Gurudayal Singh, (2003) 2 SCC 274, Mag@aneral
Insurance v. Nanu Ram, (2018) SCC Online SC 1546d Ibrahim v. Raju, (2011) 10 SCC
634).

251. MOTOR VEHICLES ACT, 1988 — Section 169

CIVIL PROCEDURE CODE, 1908 — Order 16 Rule 14

EVIDENCE ACT, 1872 — Section 165

Duties of the Presiding Officer of the Claims Trib unal — It is essential for the
Presiding Officer of the Tribunal to ensure presenc e of the Doctor, who
treated the injured, and/or the doctor who has issu ed Disability Certificate
and employer/person issuing salary certificate/ sal ary slip by invoking the
power under Section 169 (2) and (3) of the Motor Ve hicles Act, Order XVI

Rule 14 of CPC and Section 165 of the Evidence Act - In case the Tribunal is
of the opinion that due to sheer poverty, if the pa rty cannot afford the
expenses of producing a witness, the Tribunal shoul d direct the concerned

Legal Services Authority to bear the expenses for p rocuring the presence of
such witness.
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Igbal Ahamed v. Vice-Chairman, Patel Integrated Log istics Limited

and other

Judgment dated 06.01.2017 passed by the High Court of Karnataka (Dharwad

Bench) in M.F.A. No. 23227 of 2013 (MV), reported i n 2019 ACJ 445 (DB)
Relevant extracts from the judgment:

This case is a classic example of the lackadaisical performance of many Tribunals
dealing with motor accident claims while discharging their judicial duty. Repeatedly it
has come to the notice of this Court that in large number of claim petitions, the
claimants are unable to produce either the treating doctor, or the doctor who has
issued the Disability Certificate, as a witness. The claimants may be prevented from
producing such witness either because of their poverty, ignorance, illiteracy, or
because such witness, being doctors, are invariably too busy to appear before the
Tribunals. But in these circumstances, which are beyond the control of the claimant,
invariably, it is the claimant who suffers for no fault of his or her. Considering the fact
that the treating doctor, and the doctor who has issued the Disability Certificate are
material witnesses in a claim petition, it is essential that their presence be ensured by
the Presiding Officers of the Tribunal by invoking the power under Section 165 of the
Evidence Act.

In the case of Raj Kumar v. Ajay Kumar, 2011 ACJ 1the Hon’ble Supreme Court
has reminded the Presiding Officers of the Tribunals, dealing with claim petitions, that
they should function neither as a neutral umpire, nor as a silent spectator. In fact, a
pro-active role needs to be played by the Presiding Officers of the Tribunals. Since the
Tribunal has ample powers under Section 165 of the Evidence Act to summon a Court
witness, the learned Tribunals are expected to exercise such powers in favor of the
claimants. The Presiding Officers cannot shy away from exercising the said power on
the flimsy ground that, in case such a power were to be exercised, the learned
members of the Bar get agitated. Both the learned members of the Bar, and the
Presiding Officers must realize that the duty of the Bar and the Bench is not only to
discover truth, but is also to do justice to the parties. If the Presiding Officers were to
call any person as Court witnesses, the Presiding Officers are merely adopting a
means to discover the truth. By no stretch of imagination, it can be said that by calling
a Court witness, the Presiding Officer is revealing his partiality in favour of the
claimant. Therefore, no valid objection can be taken by the learned members of the
Bar when the power vested in the Presiding Officer under Section 165 of the Evidence
Act is invoked in favour of the claimant.

Moreover, it has come to the notice of this Court that many a times, the salary
slips are produced by the claimants. But, they are not relied upon by the Presiding
Officers ostensibly on the ground that neither the employer, nor the



person who has issued the salary slip has been called as a witness. Therefore, the
salary certificate cannot be relied upon in order to adjudge the salary of the injured or
the deceased. However, considering the fact that often it is be difficult for the
claimants to produce the said witness, the claimant cannot be left to defend himself or
herself before the Tribunal. Again in such a scenario, it is for the Presiding Officer to
call the concerned employer or the person who has issued the salary certificate as a
Court witness. For, justice must not only be done, but must appear to be done.

Calling of a Court withness may create certain practical difficulties, such as who is
to pay for the travel allowances of the witness. In case the learned Tribunal is of the
opinion that due to sheer poverty, the party cannot produce a witness, as he cannot afford the
expenses of producing a witness, the learned Tribunal should direct the concerned Legal Services
Authority to bear the expenses for procuring the presence of such witness. After all, it is the duty of
the Legal Services Authority to assist the people in having access to justice and to a Court.

Surprisingly, the Tribunals are seldom invoking the jurisdiction conferred on them
under Order XVI, Rule 14 of CPC, and Section 169(2) and (3) of the Motor Vehicles
Act. According to Section 169(2) of the Act, the Claims Tribunal has all the powers of
a Civil Court. It can compel the discovery and production of documents and material
objects. Moreover, Section 169(3) of the Act empowers the Tribunal to call for any
person possessing special knowledge on any matter relevant to the enquiry held for
the adjudication of the claims. Order XVI, Rule 14 CPC can also be invoked by the
Tribunal on its own motion for compelling the attendance of any person including a
party to the suit or a case, in order to give evidence or to produce a document. Non-
exercise of these powers by the learned Claims Tribunal, invariably leads to injustice
to the claimant. Therefore, this Court expects the learned Presiding Officers to be
vigilant, to play a pro-active role, and to invoke their powers in order to discover the
truth hidden in the case.

*252.N.D.P.S. ACT, 1985 — Sections 8/18(b) and (c¢) read with Section 29

Test of samples — In all 6kg. 240 gms opium was se ized from six separate
packets each weighing 1kg. 40gms — But sample from only one packet taken
and FSL report related to the said sample only — He Id, on the basis of the
said report, merely relying upon the smell and tast e by the 1.0., it cannot be
presumed that other packets also contained opium — Further held, when the
seized opium was found in six different packets eac h weighing 1kg 40 gms,
the sample and FSL report of each packet must be ca Iled and proved to
convict the appellants for the charge u/s 8/18 (b) for commercial quantity —
Prosecution case proved only to the extent of quant ity of one packet (1kg. 40
gms.) and not with respect to the other five packet s — Hence, conviction u/s
8/18 (b) set aside and converted to charge u/s 8/18 (c) of NDPS Act.
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Bhupendra Singh and another v. Government of India

Judgment dated 24.02.2018 passed by the High Court ofMadhya Pradesh
(Indore Bench) in Criminal Aappeal No. 580 of 2013, reported in ILR (2018)
MP 1183

N.D.P.S. ACT, 1985 — Section 50

CRIMINAL PRACTICE - Precedents
(i) Section 50 of the NDPS Act has no application where recovery was not
from the person of the accused but the gunny bags c arried on the

scooter.

(i) Precedents — All pending criminal prosecutions , trials and appeals prior
to the law laid down in Mohan Lal v. State of Punjab, AIR 2018 SC 3858hall
continue to be governed by the individual facts of the case.
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Varinder Kumar v. State of Himachal Pradesh

Judgment dated 11.02.2019 passed by the Supreme Co urt in Criminal Appeal

No. 2450 of 2010, reported in 2019 (D Crimes128 (S O

(3 Judge Bench)

Relevant extracts from the judgment:

Section 50 of NDPS Act patently has no application since the recovery was not
from the person of the appellant but the gunny bags carried on the scooter.

The only issue surviving for consideration is with regard to the prosecution being
vitiated because PW-10 was the informant as also the Investigating Officer, in view of
Mohan Lal v. State of Punjab AIR 2018 SC 3853 he ground not having been raised at
any earlier stage quite obviously, the prosecution never had a chance to contest the
same. It has not even been pleaded in the appeal. Nonetheless in view of the reliance
placed, we shall examine the issue.

In Mohan Lal (supra) our attention had been invited to the divergent views being
taken on the issue with regard to the informant and the investigating officer being the
same person in criminal prosecutions, and the varying conclusions arrived at in
respect of the same. The facts in Mohan Lal (supra), were indeed extremely telling in
so far as the defaults on part of the prosecution was concerned. In that background it
was held that the issue could not be left to be decided on the facts of a case,
impinging on the right of a fair trial to an accused under Article 21 of the Constitution
of India, observing as follows:

“In view of the conflicting opinions expressed by different two Judge
Benches of this Court, the importance of a fair investigation from
the point of view of an accused as a guaranteed constitutional right
under Article 21 of the Constitution of India, it is considered
necessary that the law in this regard be laid down with certainty. To
leave the matter for being determined on the individual facts of a
case, may not only lead to a possible abuse of powers, but more
importantly will leave the police, the accused, the lawyer and the
Courts in a state of uncertainty and confusion which has to be
avoided. It is therefore held that a fair investigation, which is but
the very foundation of fair trial, necessarily postulates that the
informant and the investigator must not be the same person. Justice
must not only be done, but must appear to be done also. Any
possibility of bias or a predetermined conclusion has to be
excluded. This requirement is all the more imperative in laws
carrying a reverse burden of proof.”

The paramount consideration being to interpret the law so that it operates fairly,
the facts of that case did not show any need to visualize what all exceptions must be
carved out and provided for. The attention of the Court was also not invited to the
need for considering the carving out of exceptions.



Individual rights of the accused are undoubtedly important. But equally important
is the societal interest for bringing the offender to book and for the system to send the
right message to all in the society-be it the law-abiding citizen or the potential
offender. ‘Human rights’ are not only of the accused but, extent apart, also of the
victim, the symbolic member of the society as the potential victim and the society as a
whole.

Law has to cater to wide variety of situations as appear in society. Law being
dynamic, the certainty of the legislation appears rigid at times whenever a
circumstance (set of facts) appears which is not catered for explicitly. Expediency then
dictates that the higher judiciary, while interpreting the law, considers such
exception(s) as are called for without disturbing the pith and substance and the
original intention of the legislature. This is required primarily for the reason to help
strike a balance between competing forces - justice being the end - and also because
the process of fresh legislation could take a long time, which would mean failure of
justice, and with it erosion of public confidence and trust in the justice delivery system.

The principle of fair trial now informs and energises many areas of the law. It is a
constant, ongoing, evolutionary process continually adapting itself to changing
circumstances, and endeavoring to meet the exigencies of the situation - peculiar at
times — and related to the nature of crime, persons involved, directly or operating from
behind, and so many other powerful factors which may come in the way of
administration of criminal justice, wherefore the endeavor of the higher Courts, while
interpreting the law, is to strike the right balance.

Societal interest therefore mandates that the law laid down in Mohan Lal (supra)
cannot be allowed to become a spring board by an accused for being catapulted to
acquittal, irrespective of all other considerations pursuant to an investigation and
prosecution when the law in that regard was nebulous. Criminal jurisprudence
mandates balancing the rights of the accused and the prosecution. If the facts in
Mohan Lal (supra) were telling with regard to the prosecution, the facts in the present
case are equally telling with regard to the accused. There is a history of previous
convictions of the appellant also. We cannot be oblivious of the fact that while the law
stood nebulous, charge sheets which have been submitted, trials in progress or
concluded, and appeals pending all of which will necessarily be impacted.

In Sonu alias Amar v. State of Haryana, (2017) 8 SCQ( it was observed as
follows:

‘. A large number of trials have been held during the period
between 4.8.2005 and 18.9.2014. Electronic records without a
certificate might have been adduced in evidence. There is no doubt
that the judgment of this Court in Anwar P.V. v. P.K. Basheer, (2014)
10 SCC 473 has to be retrospective in operation unless the judicial
tool of “prospective overruling” is applied. However, retrospective



application of the judgment is not in the interest of administration of
justice as it would necessitate the reopening of a large number of
criminal cases. Criminal cases decided on the basis of electronic
records adduced in evidence without certification have to be
revisited as and when objections are taken by the accused at the
appellate stage. Attempts will be made to reopen cases which have
become final.”

That subsequent events noticed, may require revisiting of an earlier decision, to
save actions already taken was considered in Harsh Dhingra v. State of Haryana and
others, (2001) 9 SCC 55@mbserving as follows :

“Further, when the decision of the High Court in S.R. Dass v. State of
Haryana, (1988) PLJ 123had held the field for nearly a decade and
the Government, HUDA and the parties to whom the allotments
have been made have acted upon and adjusted their affairs in terms
of the said decision, to disturb that state of affairs on the basis that
now certain other rigorous principles are declared to be applied in
Anil Sabharwal v. State of Haryana, (1997) 2 PunjRL7, would be
setting the rules of the game after the game is over, by which
several parties have altered their position to their disadvantage.
Therefore, we think that in the larger public interest and to avoid
the discrimination which this Court had noticed in the Order dated
5.12.1997 HUDA v. Anil Sabharwal, (1998) 8 SCC 373he decision of
the High Court in Anil Sabharwal case(supra) should be made
effective from a prospective date and in this, from the date on which
interim order had been passed on 23.4.1996. Therefore, it would be
appropriate to fix that date as the date from which the judgment of
the High Court would become effective. If this course is adopted,
various anomalies pointed out in respect of different parties referred
to above and other instances which we have not adverted to will be
ironed out and the creases smoothened so that discrimination is
avoided.

Prospective declaration of law is a device innovated by this Court to
avoid reopening of settled issues and to prevent multiplicity of
proceedings. It is also a device adopted to avoid uncertainty and
avoidable litigation. By the very object of prospective declaration of
law, it is deemed that all actions taken contrary to the declaration of
law, prior to the date of the declaration are validated. This is done
in larger public interest. Therefore, the subordinate forums which
are bound to apply law declared by this Court are also duty-



bound to apply such dictum to cases which would arise in future.

Since it is indisputable that a Court can overrule a decision there is

no valid reason why it should not be restricted to the future and not

to the past. Prospective overruling is not only a part of

constitutional policy but also an extended facet of stare decisis and

not judicial legislation. These principles are enunciated by this

Court in Baburam v. C.C. Jacob, (1999) 3 SCC 3@aad Ashok Kumar

Gupta v. State of U.P., (1997) 5 SCC 201

The criminal justice delivery system, cannot be allowed to veer exclusively to the

benefit of the offender making it unidirectional exercise. A proper administration of the
criminal justice delivery system, therefore requires balancing the rights of the accused
and the prosecution, so that the law laid down in Mohan Lal (supra) is not allowed to
become a spring board for acquittal in prosecutions prior to the same, irrespective of
all other considerations. We therefore hold that all pending criminal prosecutions,
trials and appeals prior to the law laid down in Mohan Lal(supra) shall continue to be
governed by the individual facts of the case.

*254. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 2 0, 138 and 139
(i) Issuance of signed blank cheque, effect of - Wh  ere drawer of the cheque
issues signed blank cheque to payee towards some pa yment, the payee
has the authority to fill up the amount and other p articulars — Filling up

of cheque by any person other than drawer is also i mmaterial — Such
circumstances will not invalidate such cheque, but rather presumption
u/s 139 shall be attracted.

(i) Dishonour of cheque—Presumption — Existence of fiduciary relationship

between payee and drawer — Does not disentitle paye e to the benefit of
presumption in absence of evidence of undue influen ce and coercion.

(iii) Dishonour of cheque — Presumption — Onus to r ebut presumption u/s
139 that the cheque had not been issued for payment of debt is upon
drawer of cheque.
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Bir Singh v. Mukesh Kumar

Judgment dated 06.02.2019 passed by the Supreme Co urt in Criminal Appeal

No. 230 of 2019, reported in (2019) 4 SCC 197
Relevant extracts from the judgment:

The proposition of law which emerges from the judgments referred to above is
that the onus to rebut the presumption under Section 139 that the cheque has been
issued in discharge of a debt or liability is on the accused and the fact that the cheque
might be post dated does not absolve the drawer of a cheque of the penal
consequences of Section 138 of the Negotiable Instruments Act.

A meaningful reading of the provisions of the Negotiable Instruments Act
including, in particular, Sections 20, 87 and 139, makes it amply clear that a person
who signs a cheque and makes it over to the payee remains liable unless he adduces
evidence to rebut the presumption that the cheque had been issued for payment of a
debt or in discharge of a liability. It is immaterial that the cheque may have been filled
in by any person other than the drawer, if the cheque is duly signed by the drawer. If
the cheque is otherwise valid, the penal provisions of Section 138 would be attracted.

If a signed blank cheque is voluntarily presented to a payee, towards some
payment, the payee may fill up the amount and other particulars. This in itself would
not invalidate the cheque. The onus would still be on the accused to prove that the
cheque was not in discharge of a debt or liability by adducing evidence.

It is not the case of the respondent-accused that he either signed the cheque or
parted with it under any threat or coercion. Nor is it the case of the respondent-
accused that the unfilled signed cheque had been stolen. The existence of a fiduciary
relationship between the payee of a cheque and its drawer, would not disentitle the
payee to the benefit of the presumption under Section 139 of the Negotiable
Instruments Act, in the absence of evidence of exercise of undue influence or
coercion. The second question is also answered in the negative.

Even a blank cheque leaf, voluntarily signed and handed over by the accused,
which is towards some payment, would attract presumption under Section 139 of the
Negotiable Instruments Act, in the absence of any cogent evidence to show that the
cheque was not issued in discharge of a debt.



255. NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 138
Whether payment of balance consideration in pursua nce of agreement to
sale amounts to legally enforceable debt? Held, Yes
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Ripudaman Singh v. Balkrishna

Judgment dated 13.03.2019 passed by the Supreme Co urt in Criminal Appeal

No. 483 of 2019, reported in AIR 2019 SC 1625
Relevant extracts from the judgment:

We find ourselves unable to accept the finding of the learned Single Judge of the
High Court that the cheques were not issued for creating any liability or debt, but ‘only’
for the payment of balance consideration and that in consequence, there was no
legally enforceable debt or other liability. Admittedly, the cheques were issued under
and in pursuance of the agreement to sell. Though it is well settled that an agreement
to sell does not create any interest in immovable property, it nonetheless constitutes a
legally enforceable contract between the parties to it. A payment which is made in
pursuance of such an agreement is hence a payment made in pursuance of a duly
enforceable debt or liability for the purposes of Section 138.

256. NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 138
Offence by Company — Necessary conditions for cons tituting offence under
Section 138 against company summarized — Held:

(i) Where cheque is issued by Director of company, prosecution under
Section 138 is not maintainable without arraigning company as accused.
(i) Where necessary conditions under Section 138 a re not complied with,
company cannot subsequently be arraigned as accused in proceedings
under Section 138.
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Himanshu v. B. Shivamurthy and another
Judgment dated 17.01.2019 passed by the Supreme Co urt in Criminal Appeal
No. 1465 of 2009, reported in 2019 (1) Crimes 93 (S C)



Relevant extracts from the judgment:

Learned counsel appearing on behalf of the appellant submits that firstly, the
appellant could not be prosecuted without the company being named as an accused.
The cheque was issued by the company and was signed by the appellant as its
Director. Secondly, it was urged that the observation of the High Court that the
company can now be proceeded against in the complaint is misconceived. Learned
counsel submitted that the offence under Section 138 is complete only upon the
issuance of a notice of demand and the failure of payment within the prescribed
period. In absence of compliance with the requirements of Section 138, it is asserted,
the direction of the High Court that the company could be impleaded/arraigned at this
stage is erroneous. The first submission on behalf of the appellant is no longer res
integra.

A decision of a three Judge Bench of this Court in Aneeta Hada v. Godfather
Travels and Tours Private Limited, (2012) 5 SCC g6doverns the area of dispute. The
issue which fell for consideration was whether an authorized signatory of a company
would be liable for prosecution under Section 138 of the Negotiable Instruments Act,
1881 without the company being arraigned as an accused. The three Judge Bench
held thus:-

“Applying the doctrine of strict construction, we are of the
considered opinion that commission of offence by the company is
an express condition precedent to attract the vicarious liability of
others. Thus, the words “as well as the company” appearing in the
section make it absolutely unmistakably clear that when the
company can be prosecuted, then only the persons mentioned in
the other categories could be vicariously liable for the offence
subject to the averments in the petition and proof thereof. One
cannot be oblivious of the fact that the company is a juristic person
and it has its own respectability. If a finding is recorded against it, it
would create a concavity in its reputation. There can be situations
when the corporate reputation is affected when a director is
indicted.”
In similar terms, the Court further held:

“In view of our aforesaid analysis, we arrive at the irresistible
conclusion that for maintaining the prosecution under Section 141
of the Act, arraigning of a company as an accused is imperative.
The other categories of offenders can only be brought in the drag-
net on the touchstone of vicarious liability as the same has been
stipulated in the provision itself.... “

The judgment of the three Judge Bench has since been followed by a two
Judge Bench of this Court in Charanjit Pal Jindal v. L.N. Metalics, (2015) 15 SC
768. There is merit in the second submission which has been urged on behalf of



the appellant as well. The proviso to Section 138 contains the pre-conditions which
must be fulfilled before an offence under the provision is made out. These conditions
are;

(i) presentation of the cheque to the bank within six months from the date on
which it is drawn or within the period of its validity, whichever is earlier;

(i) a demand being made in writing by the payee or holder in due course by the
issuance of a notice in writing to the drawer of the cheque within thirty days of the
receipt of information from the bank of the return of the cheques; and

(iii) the failure of the drawer to make payment of the amount of money to the
payee or the holder in due course within fifteen days of the receipt of the notice.

In MSR Leathers v. S. Palaniappan, (2013) 1 SCC 1s Court held thus:-

“The proviso to Section 138, however, is all important and stipulates
three distinct conditions precedent, which must be satisfied before
the dishonour of a cheque can constitute an offence and become
punishable. The first condition is that the cheque ought to have
been presented to the bank within a period of six months from the
date on which it is drawn or within the period of its validity,
whichever is earlier. The second condition is that the payee or the
holder in due course of the cheque, as the case may be, ought to
make a demand for the payment of the said amount of money by
giving a notice in writing, to the drawer of the cheque, within thirty
days of the receipt of information by him from the bank regarding
the return of the cheque as unpaid.
The third condition is that the drawer of such a cheque should have
failed to make payment of the said amount of money to the payee or
as the case may be, to the holder in due course of the cheque
within fifteen days of the receipt of the said notice. It is only upon
the satisfaction of all the three conditions mentioned above and
enumerated under the proviso to Section 138 as clauses (a), (b)
and (c) thereof that an offence under Section 138 can be said to
have been committed by the person issuing the cheque.” The
importance of fulfilling these conditions has been adverted to in a
recent judgment of a two Judge Bench of this Court in N. Harihara
Krishnan v. J. Thomas, (2018) 13 SC 66Adverting to the ingredients
of Section 138, the Court observed as follows:



“....0Obviously such complaints must contain the factual allegations
constituting each of the ingredients of the offence under Section
138. Those ingredients are:
(1) that a person drew a cheque on an account maintained by
him with the banker;
(2) that such a cheque when presented to the bank is returned
by the bank unpaid;
(3) that such a cheque was presented to the bank within a
period of six months from the date it was drawn or within the
period of its validity whichever is earlier;
(4) that the payee demanded in writing from the drawer of the
cheque the payment of the amount of money due under the
cheque to payee; and
(5) such a notice of payment is made within a period of 30 days
from the date of the receipt of the information by the payee
from the bank regarding the return of the cheque as unpaid...”

In the present case, the record before the Court indicates that the cheque was
drawn by the appellant for Lakshmi Cement and Ceramics Industries Ltd., as its
Director. A notice of demand was served only on the appellant. The complaint was
lodged only against the appellant without arraigning the company as an accused.

The provisions of Section 141 postulate that if the person committing an offence
under Section 138 is a company, every person, who at the time when the offence was
committed was in charge of or was responsible to the company for the conduct of the
business of the company as well as the company, shall be deemed to be guilty of the
offence and shall be liable to be proceeded against and punished. In the absence of
the company being arraigned as an accused, a complaint against the appellant was
therefore not maintainable.

The appellant had signed the cheque as a Director of the company and for and on
its behalf. Moreover, in the absence of a notice of demand being served on the
company and without compliance with the proviso to Section 138, the High Court was
in error in holding that the company could now be arraigned as an accused.

257.NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 13 8 and 143-A
(i) Whether Section 143-A shall be applicable to pe nding trials? Held, Yes —
The provision is applicable to pending trials irres pective of the fact as
to when the offence was said to have been committed



(i) Whether opportunity of hearing is required to be given to the accused

before imposing interim compensation under Section 143-A of the Act?
Held, No — There is no provision of grant of any op  portunity before
imposing such condition — It is purely a discretion of the trial Court to
impose a condition on the basis of the material ava ilable with the
complaint.
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Padmesh S/o Devdutt Gupta and others v. Tirupati Na tural

Resources and Infra Private Limited and another

Order dated 22.02.2019 passed by the Madhya Prades h High Court (Indore

bench) in Miscellaneous Criminal Case No. 7943 of 2 019, reported in 2019

LawSuit (MP) 330.

Relevant extracts from the order:

Learned counsel for the petitioners submits that in the present case the offence
said to have been committed on 19.08.2017 when the cheque was returned unpaid,
and the amendment under Section 143A came into existence in the year 2018. The
aforesaid argument of the learned counsel is misconceived as Section 143A is
applicable to pending trial in which the Trial Court has been given discretion to direct
the drawer to pay interim compensation at the stage of pleading not guilty by accused
and framing of charge against him. Therefore, the amendment is applicable to a
pending trial irrespective of the fact that when the offence was said to have been
committed.

Section 143A has been inserted in the Negotiable Instruments Act by way of
amendment dated 2nd August, 2018 (Act No. 20 of 2018). For the compliance of the
above Section, the Court trying an offence under Section 138 may order the drawer of
the cheque to pay interim compensation to the complainant where he pleads not guilty to
the accusation made in the complaint and upon framing of charge. As per sub-Section (2)
the interim compensation shall not exceed twenty per cent of the amount of the cheque.
There is no provision of grant of any opportunity before imposing such condition. It is
purely a discretion of the Trial Court to impose a condition on the basis of the material
available with the complaint. The amount involved in the present case is more than four crores,



therefore, the learned Court has rightly imposed the maximum amount i.e. twenty per
cent of the cheque amount. At this stage the defence of the accused is not liable to be
considered as the same has not been disclosed so far.

*258.PRE-CONCEPTION AND PRE-NATAL DIAGNOSTIC TECHN IQUES

2509.

(PROHIBITION OF SEX SELECTION) ACT, 1994 — Sections 17 and 28
Cognizance of offence — Person competent to file ¢ omplaint under the PC
and PNDT Act — Whether CMHO of a district is compet ent to file complaint
under Section 28 of the PC & PNDT Act? Held, No — | n absence of any
notification of the State Government or authorisati on by the Appropriate
Authority, CMHO is not competent to file complaint under the Act — Order
taking cognizance on complaint of CMHO quashed.
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Das Motwani (Dr.) v. State of M.P.
Order dated 30.01.2017 passed by the High Court of = Madhya Pradesh in M.Cr.C. No.
10264 of 2016, reported in ILR 2017 MP SN 102

PREVENTION OF FOOD ADULTERATION ACT, 1954 — Se ction 16
EVIDENCE ACT, 1872 — Section 134
APPRECIATION OF EVIDENCE:

Sole testimony of Food Inspector — Appreciation of — Held, solitary evidence
of Food Inspector may be accepted even without corr oboration — Non-
examination of independent witness is not always ne cessarily fatal.
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Manohar v. State of M.P. and another

Order dated 27.06.2017 passed by the High Court of Madhya Pradesh in

Criminal Revision No. 246 of 2002, reported in ILR 2017 MP 2000
Relevant extracts from the order:

It is true that no independent witness has been examined in support of the
testimony of S.I. Meer (PW/1). Now a general practice is that the public withesses do
not cooperate with Food Inspector while taking sample and preparing documents. As
per Section 134 of the Indian Evidence Act, conviction can be based on testimony of a
sole witness. Number of witnesses are not required to prove any fact. Only the quality
of evidence has to be taken for consideration. S.I. Meer (PW/1) had no enmity with the
applicant, he followed the procedure and rules in obtaining the sample oil. After public
analyst examination the aforesaid sample of oil was found adulterated in report (Exh.
P/9). In which it is also found that the seals on sample container were intact. The
seals on cover of sample container as well as on the outer cover of sample parcel
were also intact and tallied with the specimen impression of seal given on copy of
memorandum forwarded separately.

In case of Babulal v. State of Gujrat, AIR 1971 SC 1277he Apex Court held that it
is not a rule of law that the evidence of Food Inspector cannot be accepted without
corroboration. The evidence of the Food Inspector alone if believable can be relied on
for proving that the samples were later on required by law. Procedure for sample taken
is elaborately deposed by Food Inspector (PW/1) S.I. Meer which has not been
challenged by the learned counsel for the applicant. (See also Ramalingam v. State,
1988 (1) (FAC) 256 (Madras), K.A. Muhammed Kunhi dnanother v. Food Inspector
Kasaragod Circle, 1988 (1) (FAC) 36&nd State v. Sajjan Singh, 1990 (2) FAC 227 (MP)

In this case sample found below standard. Solitary evidence of Food Inspector
rightly relied on. Provision of Section 13(2) of 1954 Act also complied with. No
possibility of changing sample taken by the Food Inspector. The evidence of Food
Inspector can be accepted without corroboration.

260. SPECIFIC RELIEF ACT, 1963 — Section 19(b)

CIVIL PROCEDURE CODE, 1908 — Order 22 Rule 4 and O rder 20Rule 12A

(i) Legal representatives — Whether it is necessary to implead all the legal
heirs of the deceased defendant as legal representa tives? Held, No — If
majority of legal representatives are already on re  cord, contest the case
on merits and have similar defence with other legal heirs, the estate
and interest of deceased is sufficiently represente d — Further held,
such kind of objections must be taken at the earlie st possible



opportunity — The defect may have been cured, if o  bjection was raised.

(i) Coparcenary property — Power of Karta to sell; nature of — Such power is
inherent in Karta, however, subject to certain restrictions — Restri ctions
are that sale should be for legal necessity or bene  fit of family.

(iii) Coparcenary property — Sale by Karta — Determination of legal necessity
— One son of Karta was also a signhatory to the agreement to sale —
Property was later sold to some other persons — Sub sequent sale was
not objected to by any of the legal heirs of Karta — Held, these facts
prove the existence of legal necessity.

(iv) Specific performance of contract — Agreement t o0 sale — Suits involving
transferor, prior transferee and subsequent transfe ree — What should be
the proper form of decree? Held, proper form of dec ree is to direct
specific performance of contract between the transf eror and the prior

transferee and direct the subsequent transferee to join the conveyance
S0 as to pass on the title which resides in him to prior transferee. ( Durga
Prasad v. Deep Chand, AIR 1954 SC 7®)lowed)
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Vijay A. Mittal and others v. Kulwant Rai (Dead) a nd another

Judgment dated 28.01.2019 passed by the Supreme Co urt in Civil Appeal No.

5177 of 2009, reported in (2019) 3 SCC 520
Relevant extracts from the judgment:

The argument of learned counsel for the appellants (defendants) was that since
the respondents (plaintiffs) got impleaded only some legal representatives out of eight
legal representatives of late Amar Nath in their first appeal and remaining legal
representatives were not impleaded, the decree of the trial Court dismissing the civil
suit qua those legal representatives, who were not made parties in the appeal, had
become final.

It was, therefore, urged that the first appellate Court by allowing the appeal filed
by the plaintiffs and decreeing their suit has passed two conflicting decrees-one
against some which has decreed the suit and other against some which has resulted in
dismissal of the suit. It is not legally permissible.

This submission was dealt with by the High Court while answering 5th substantial
guestion and was rejected. In our view, the High Court was right for the following
reasons:

First, all the legal representatives of late Amar Nath were already on record in
the Trial Court in the suit and all had taken similar defense in support of their case
against the plaintiffs. In other words, there was no conflict of interest amongst them
either inter se or qua the plaintiffs.

Second, those legal representatives, who filed the written statement, had filed a
joint and common written statement whereas those, who did not file the written
statement, had given their power of attorney in favour of the legal representatives,
who had filed the written statement.

Third, one legal representative, who did not file his written statement remained
ex-parte. In these circumstances, it was not necessary to implead him as party
respondent in the first appeal.

Fourth, it is a trite law that if out of all the legal representatives, majority of them
are already on record and they contested the case on merits, it is not necessary to
bring other legal representatives on record. The reason is that the estate and the
interest of the deceased devolved on the legal representatives is sufficiently
represented by those who are already on record.



Fifth, the defendants, who were respondents in the first appeal, did not raise any
objection before the first appellate Court. Had such objection been raised, the
appellants (plaintiffs) would have cured the defect by impleading them as party
respondents before the First appellate Court.

X X X

This Court in Sunil Kumar and another v. Ram Parkash and othergl,988) 2 SCC 77,
examined the status and the powers of a Karta while dealing with the Joint Hindu
Family property in the following words.

“6. In this appeal we are called upon to decide the only question
whether a suit for permanent injunction restraining the Karta of the
joint Hindu family from alienating the house property belonging to
the joint Hindu family in pursuance of the agreement to sell
executed already in favour of the predecessor of the appellants, Jai
Bhagwan, since deceased, is maintainable. It is well settled that in
a Joint Hindu Mitakshara Family, a son acquires by birth an interest
equal to that of the father in ancestral property. The father by
reason of his paternal relation and his position as the head of the
family is its Manager and he is entitled to alienate joint family
property so as to bind the interests of both adult and minor
coparceners in the property, provided that the alienation is made for
legal necessity or for the benefit of the estate or for meeting an
antecedent debt. The power of the Manager of a joint Hindu family
to alienate a joint Hindu family property is analogous to that of a
Manager for an infant heir as observed by the Judicial Committee in
Hunoomanpersaud Panday v. Mussumat Babooee Munrapdaweree,
(1854-57) 6 Moo 1A 393

Keeping in view the aforementioned principle of law and applying the same to the
facts of the case at hand, we are of the considered opinion that the Courts below were
justified in holding that the agreement dated 12.6.1979 was binding on the legal heirs
of Amar Nath for the following reasons:

First, no issue was framed on the question of “legal necessity”. In our opinion, it
should have been framed;

Second, yet the first appellate Court while allowing the plaintiffs’ appeal recorded
a categorical finding that one son of Amar Nath had signed the agreement in question
and, therefore, it was a case where legal representatives of Late Amar Nath were
aware of the existence of the agreement and also had given their consent; and

Third, this finding was upheld by the High Court while dismissing the defendants’
appeal.



One cannot dispute the power of a Karta to sell the Joint Hindu Family property. It
is, indeed, inherent in him. However, it is subject to certain restrictions, namely, the
sale should be for the legal necessity and for the benefit of the family.

It is clear that Amar Nath had obtained the consent of the legal heirs before
entering into an agreement for sale of the suit property to the plaintiffs. The very fact
that one son of Amar Nath was a signhatory to the agreement was sufficient to draw a
presumption that the agreement to sell was made by Amar Nath with the consent of
other coparceners. It is also for the reason because none of the coparceners had
raised any objection till the filing of written statement in the suit. The very fact that
Amar Nath sold the suit property to defendant Nos. 2 and 3 and which was not
objected to by his legal heirs showed that the plea regarding legal necessity had no
factual basis to sustain.

X X X

The question arose before this Court in Durga Prasad v. Deep Chand, AIR 1954 SC
75, as to what form of decree should be passed in the case of specific performance of
contract where the suit property is sold by the defendant, i.e., the owner of the suit
property to another person and later he suffers a decree for specific performance of
contract directing him to transfer the suit property to the plaintiff in term of contract.

The learned Judge- Vivian Bose, J.examined this issue and speaking for the
Bench in his inimitable style of writing, held as under:

“Where there is a sale of the same property in favour of a prior
and subsequent transferee and the subsequent transferee has,
under the conveyance outstanding in his favour, paid the
purchase-money to the vendor, then in a suit for specific
performance brought by the prior transferee, in case he succeeds,
the question arises as to the proper form of decree in such a
case. The practice of the Courts in India has not been uniform and
three distinct lines of thought emerge. According to one point of
view, the proper form of decree is to declare the subsequent
purchase void as against the prior transferee and direct
conveyance by the vendor alone. A second considers that both
vendor and vendee should join, while a third would limit execution
of the conveyance to the subsequent purchaser alone. According
to the Supreme Court, the proper form of decree is to direct
specific performance of the contract between the vendor and the
prior transferee and direct the subsequent transferee to join in the
conveyance so as to pass on the title which resides in him to the prior
transferee. He does not join in any special covenants made between



the prior transferee and his vendor; all he does is to pass on his
title to the prior transferee.”

261. SPECIFIC RELIEF ACT, 1963 — Section 38

Mandatory injunction — Plaintiff need not always b e an ‘owner’ or ‘occupier’

of suit property for seeking injunction — Plaintiff -seller retained the right to
draw water from the well situated on sold property through pump and pipe
for irrigation of his other property till his owner ship — The said pump was
being operated through electricity — Heir of the pu rchaser requested for
removal of the electricity connection obtained by t he plaintiff and further
requested the electricity distribution company not to give new electricity
connection without her written consent — Held, the defendant became the
owner of the property by way of succession, therefo re, she is also bound by
condition of sale deed executed by her predecessor — By way of sale deed,
right to use the well, through pump and pipe was re tained by the seller — By
way of denial of the electricity connection to oper ate the pump, the
defendant is trying to violate the condition of the sale by which the seller
retained the right to use the well — Defendant, in order to nullify the
condition of the sale deed in respect of use and dr awing the water, is
creating obstruction in obtaining the electricity ¢ onnection — Therefore, the
word ‘occupier’ cannot be given a restricted meanin g in order to deny an
electricity connection to the plaintiff by electric ity distribution company —

Mandatory injunction for providing electricity conn ection rightly granted.
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Gayatri Rathore v. Yashpal Singh and others

Judgment dated 23.10.2018 passed by the High Court of Madhya Pradesh

(Indore Bench) in Second Appeal No. 1723 of 2018, r eported in 2019 (1) MPLJ

680
Relevant extracts from the judgment:

It is clear from the aforesaid terms and conditions of the sale deed that at the
time of sale, pump and tap were fitted in the well situated over the survey No. 209 and
the seller did not retain the right to remove the said pump. The seller had further
retained the right to draw the water from Raghunath Sagar well through pump and pipe
for irrigation of 20 Bigha land of survey No0.132 till his ownership. The seller was
drawing the water through said pump and pipeline. The said pump was being operated
through electricity, which is established from Exhibit D/3, which is a letter dated
27.10.2014 by which the defendant No.1 requested for a removal of the electricity
connection obtained by the plaintiff and further requested the defendant No.1 not to
give new electricity connection without her written consent.

The defendant no.1 became the owner of the property by way of succession,
therefore, she is also bound by condition of sale deed executed by her father—in—law.
By way of sale deed right to use the well through pump and pipe was retained by
seller, therefore, the plaintiff comes under the category of occupier for the limited
purpose of using the well through pump. By way of denial of the electricity connection
to operate the pump, the defendant is trying to violate the condition of the sale by
which the seller retained the right to use the well and that right has been upheld by the
trial Court. In landlord tenant dispute, if tenant is an occupier in the premise, he is
having right to use the electricity or water as an easementary right. He is also
permitted to obtain the electricity connection in his name. The landlord cannot deny
him the electricity or water, so long he is in possession of the house because owner is
not permitted to obstruct these facilities in order to get the eviction of tenant or create
a situation that he may vacate the house.

Here in the present case also, the defendant no.1 in order to nullify the condition
of the sale deed in respect of use and drawing the water is, creating obstruction in
obtaining the electricity connection, therefore, the word ‘occupier’ cannot be given a
restrict, meaning in order to deny an electricity connection to the plaintiff by defendant
No.2.



The issue No.1 in respect of right has been answered in favour of the plaintiff,
which has not been challenged by the defendant No.l. The first appellate court
granted a decree in favour of the plaintiff by directing the defendant No.2, ie.,
electricity distribution company to provide the electricity connection, but the defendant
No.2 has not preferred any appeal and the defendant no.1 is not challenging the right
of plaintiff, therefore, the present judgment passed by appellate Court cannot be set
aside at the instance of plaintiff as she cannot create hurdle or create a situation in
order to deny the right of the plaintiff to draw the water from well through pump.

262. WAKF ACT, 1995 — Sections 6 and 85
(i) Jurisdiction of Civil Court; bar of — Test to d etermine bar — Explained —
Held, bar is confined only to those matters which a re required to be

determined by the Tribunal under the Act — The test is whether the issue
raised in the suit is required to be decided under any provisions of the
Act by the Tribunal or not ? If answer is ‘Yes’, Ci vil Court shall have no
jurisdiction.

(i) Whether a non-muslim or stranger to the Wakf can file suit before the
Tribunal or raise dispute as to status of property before Tribunal? Held,
Yes. [Haryana Wakf Board v. Mahesh Kumar, (2014) 16 SCG,4ollowed].
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Punjab Wakf Board v. Sham Singh Harike
Judgment dated 07.02.2019 passed by the Supreme Co urt in Civil Appeal No.
92 of 2019, reported in (2019) 4 SCC 698
Relevant extracts from the judgment:
Chapter VIII of the Wakf Act, 1995 deals with judicial proceedings. Sections 83
and 85 which are relevant for this case are as follows:



“83. Constitution of Tribunals, etc.— (1) The State Government
shall, by notification in the Official Gazette, constitute as many
Tribunals as it may think fit, for the determination of any dispute,
guestion or other matter relating to a waqf or waqf property under
this Act and define the local limits and jurisdiction of such
Tribunals.(2) Any mutawalli person interested in a waqgf or any other
person aggrieved by an order made under this Act, or rules made
thereunder, may make an application within the time specified in
this Act or where no such time has been specified, within such time
as may be prescribed, to the Tribunal for the determination of any
dispute, question or other matter relating to the waqf.
X X X

85. Bar of jurisdiction of civil Courts.— No suit or other legal
proceeding shall lie in any civil Court in respect of any dispute,
guestion or other matter relating to any waqf, waqgf property or other
matter which is required by or under this Act to be determined by a
Tribunal.”

Coming to Section 83 which relates to bar of jurisdiction of civil Court, the
relevant words are “any dispute, question or other matter relating to a wakf or wakf
property” which is required by or under this Act to be determined by the Tribunal.
Thus, bar of jurisdiction of civil Court is confined only to those matters which are
required to be determined by the Tribunal under this Act. Thus, the civil Court shall
have jurisdiction to entertain the suit and proceedings which are not required by or
under the 1995 Act to be determined. Thus, answering the question of jurisdiction,
guestion has to be asked whether the issue raised in the suit or proceeding is required
to be decided under the 1995 Act by the Tribunal, under any provision or not. In the
event, the answer is affirmative, the bar of jurisdiction of civil Court shall operate.

X X X

As per Section 6 sub-Section (1) if any question arises as to whether a wakf
property in the list of wakfs is wakf property or not, a suit can be instituted in a
Tribunal for the decision of the question which decision shall be treated as final.
Limitation for such suit was also provided in the proviso as one year from the
date of the publication of the list of wakfs. Sub-section (5) of Section 6 contained
the provision barring a suit in any Court after the commencement of the Act in
relation to any question referred to in sub-Section (1). In Suit No. 250 dated
10.9.2001 (RBT no. 84 dated 9-10-2006, Punjab Wakf Board v. Sham Singh), the
guestion has arisen as to whether the suit property is a wakf property or not. We
have noticed pleadings in the written statement filed by the defendant in the
above suit where it was specifically denied that the suit property is a wakf
property. Thus, within the meaning of sub-Section (1) of Section 6 question that



whether a suit property is a wakf property or not has arisen. Thus, the suit wherein the
above question has arisen ought to be considered by the Tribunal and the High Court
clearly erred in allowing the revision filed by the defendant by its order dated
20.9.2010.

Thus, the view of the High Court that right, title and interest of a non-Muslim to
the wakf in a property cannot be put in jeopardy is contrary to the statutory scheme as
contained in Section 6 of the 1995 Act. Thus, the reason of the High Court to allow the
revision petition is wholly unfounded. The defendant in the written statement has
pleaded that the suit property is not wakf property. When issue in the suit is as to
whether suit property is wakf property or not it is covered by specific provision of
Sections 6 and 7 of the Wakf Act, 1995, hence, it is required to be decided by the
Tribunal under Section 83 and bar under Section 85 shall come into existence with
regard to jurisdiction of the civil Court.

In this context, in the judgment in Haryana Wakf Board v. Mahesh Kumar, (2014) 16
SCC 45,this Court has laid down that the question as to whether the suit property is a
wakf property is a question which has to be decided by the Tribunal. In the above case
the plaint was returned by the appellate Court under Order 7 Rule 10 for presentation
before the Tribunal which view was upheld by this Court. In para 6 of the judgment the
following was laid down:

“6. ... Deciding the question of maintainability and locus standi, in
respect of which Issues 2 and 4 were framed, the first appellate
Court held that since the claim in the suit by the petitioner which is
a Wakf Board, was on the basis that suit property was wakf property
and since the respondent had denied it to be the wakf property, the
guestion had arisen as to whether suit property is wakf property or
not. Such a question, in the opinion of the learned Additional
District Judge, could be decided only by the Tribunal constituted
under the Wakf Act. The appeal Court, therefore, returned the plaint
to the petitioner under Order 7 Rule 10 CPC for presentation to the
court of competent jurisdiction, namely, the Tribunal. The result was
that the decree passed by the trial Court was set aside and the
plaint returned.”

Civil Appeal No. 92 of 2019 is, thus, fully covered by the judgment of this Court in
Haryana Wakf Board v. Mahesh Kumra(supra). The defendant having pleaded that the
suit property is not a wakf property, the question has to be decided by the Tribunal.



PART - IV

IMPORTANT CENTRAL/STATE ACTS, RULES & AMENDMENTS

THE MADHYA PRADESH DISTRICT COURT TECHNICAL MANPOWE R
(APPOINTMENT & CONDITIONS OF SERVICE) RULES, 2019

(Notification No. 3202-2019 - 21-B - (one), Bhopal, dated 19t June, 2019)
In exercise of the powers conferred by the proviso to Article 309 of the
Constitution of India, the Governor of Madhya Pradesh, in consultation with the High
Court of Madhya Pradesh, hereby, makes following Rules to regulate the appointment
and other conditions of service of posts of Technical Manpower created under the
National Policy and Action Plan for Implementation of Information and Communication
Technology in the Indian Judiciary, prepared by the e-Committee of the Supreme Court
of India, dated 01.08.2005, for the service of employees of the establishment of
District Courts under the superintendence of High Court of Madhya Pradesh.

1. Short title, commencement and extent of applicat ion.-

(1) These Rules shall be called “The Madhya Pradesh District Court Technical
Manpower (Appointment & Conditions of Service) Rule s, 2019".

(2) They shall come into force from the date of publication in the
Madhya Pradesh Gazette.

(3) These Rules shall apply as one time measure of appointment.
(4) These Rules shall apply to.-

(a) all persons appointed in Technical Manpower Posts in the Establishment
of District Courts in the State of Madhya Pradesh.

(b) person appointed in Technical Manpower posts includes System Officer
and System Assistant.

2. The appointment shall be made on the following posts.-
(1) System Administrator (now re-designated as Junior System Analyst).

(2) Console Operator/System Manager (now re-designated as Senior Computer
Programmer Assistant).



3. Appointing Authority.-

S.No. Categories Appointing Authority
(D) System Administrator (now The District Judge of
re-designated as Junior System Analyst)
(2) Console Operator/System Manager
" " #  $%& (!"%%
)
4. Age. — Candidate should be above 18 years but should not have crossed the

maximum age prescribed by the State Government:

Provided that the Candidate appointed under the scheme of e-Court Project of the Supreme

Court of India and has worked for 2 years or more, shall be entitled for age relaxation of the

period of such appointment/services, subject to maximum age limit up to 55 years, for the posts

mentioned in Schedule-I.

5. Qualification and Mode of Appointment to the po sts.-
The qualification and mode of appointment to the posts shall be as prescribed in
Schedule-1 and Schedule-Il of these rules.

6. Provision for reservation of Appointment.-

() Posts shall be reserved for the members of the Scheduled Castes, Scheduled
Tribes and Other Backward Classes to such extent and in such manner as
may be specified by the State Government from time to time. The reservation
for these categories shall be applicable only vertically:

Provided that reservation on the district level posts shall be as per the
district wise reservation roster, issued by the General Administration
Department from time to time.

(2) Total 6 percent Horizontal reservation shall be given to persons with physical
impairment in the following manner:-

1. Blindness and low vision 1.5%

2. Deaf and hard of hearing 1.5%

3. Locomotive disability including cerebral palsy, leprosy cured, 1.5%
dwarfism, acid attack victims and muscular dystrophy

4. | Autism, intellectual disability, specific learning disability and 1.5%
mental illness

Provided that if such reserved posts or any of them are not filled in a given
recruitment year due to non-availability of suitable candidate, they shall be
re-advertised for respective categories once more and if any such posts remain vacant
due to the same reason, they shall first be filled by interchange among the five
categories of disabled persons and if it remains vacant, they shall be treated as un-
reserved posts.



Provided that the reservation shall be made as per the posts identified and
earmarked by the High Court for specially abled persons.

(3)

(4)

(5)

(6)

As per the provision of the Madhya Pradesh Civil Services (Special
Provisions for Appointment of Women) Rules, 1997, 33 percent horizontal
reservation shall be applicable for women candidates.

Appointments shall be made strictly in accordance with the roster prescribed
separately for direct recruitment.

Verification of percentage of physical impairment case of “Specially abled”
candidates shall be done by the District Medical Board.

As per provision of The Madhya Pradesh Lok Seva (Anushuchit Jatiyon Anusuchit Jan
Jatiyon Aur Anya Pichhade Vargon Ke Liye Arakshan) Adhiniyam, 1994, in the event of
non-availability of the eligible and suitable candidates amongst the Other Backward
Classes, Scheduled Castes and Scheduled Tribes, as the case may be, in a particular
year, the vacancies so reserved for them shall not be filled by the members who do not
belong to such castes or tribes or classes as the case may be.

If in respect of any recruitment year any vacancy reserved or any category of persons
belongs to Other Backward Castes, Scheduled Castes and Scheduled Tribes remains
unfilled, such vacancy shall be carried forward to be filled up in the next or three
consecutive recruitment years.

When a vacancy carried forward in the manner aforesaid it shall not be counted against
the quota of the vacancies reserved for the concerned category of persons for the
recruitment year to which it is carried forward:

Provided that the appointing authority may at any time undertake a special recruitment to
fill up such unfilled vacancy and if such vacancies remain unfilled it shall be carried
forward to the next or three consecutive recruitment years in total and thereafter such
reservation would lapse.

Interpretation of these Rules.-

Whenever any difficulty or doubt arises in applying and/or interpreting these
Rules, the decision of the High Court, thereon, shall be final.

Relaxation.-

Nothing in these Rules shall be construed to limit or abridge the power of the High
Court to deal with the case of any person(s) to whom these rules apply. The High
Court may dispense with or relax any particular rule in such manner as may
appear to it as just and equitable.

(1)

(2)

Residuary provision.-

All members of the service shall be subject to the superintendence of the
High Court

In respect of all matters (not provided in these rules) regarding the
conditions of service of the members including matters relating to the



conduct, control and discipline, provisions of M.P. Civil Services (General Conditions of
Services) Rules, 1961, M.P. Civil Services (Conduct) Rules 1965, M.P. Civil Services

(Classification, Control and Appeal) Rules, 1966 and all others Rules applicable to M.P.

State Government Employees shall apply subject to such modification, variation and

exceptions, as the High Court may, from time to time, specify.

SCHEDULE:I
SEE RULE 5)
SR. NAME OF SERVICE EDUCATION & TECHINACAL
QUALIFICATION PRESCRIBED
1. Junior System Analyst B.E./B.Tech (C.S/IT.) / MCA / M.Sc.
1. (C.S/IT.) from recognized university with at
least 2 years experience of working on
Linux /Open Source Software/Windows /
DBMS /Software development/ Desktop &
Network support.
OR
ME/M.Tech (C.S/IT.) with at least 1 year
experience of working on Linux/ Open
source software/Windows/DBMS/Software
development / Desktop & Network support.
Work experience of not less than 2 years in District
2. Court Establishment of High Court.
2. Senior Computer Programmer 1 B.E./B.Tech/B.Sc. in C.S/IT. Electronics &

Assistant Telecommunications/ B.C.A./ M.C.A./ M.Sc.
Electronics/C.S./I.T) with at least 1 year experience
in working on Linux /Open Source Software/
Windows/ DBMS/Software development.

2. Work experience of not less than 2 years in District
Court Establishment or High Court.
SCHEDULE-II
(SEE RULE 5)
S. Name of Classif -ication Scale Appointing Method of Recruitment
No. the post of pay Authority
1. JuniorSystem Class-ll 9300+ 34800 District Judge | By direct recruitment
+ G.P. 4200 through  suitability  test
Analyst (As Per conducted by High Court
6th Pay from amongst the persons

Commission)

appointed as District Judge




S. Name of Classif -ication Scale Appointing Method of Recruitment
No. the post of pay Authority
System Officer under e-
court project of the
Supreme Court of India with
essential gualification
prescribed in these Rules.

2. Senior Class-ll 9300+ District Judge |direct recruitment through
Computer 34800+G.P. suitability test conducted by
Programmer 3600 High Court from amongst
Assistant (As Per the persons appointed as

6th Pay District Judge Assistant
Commission) under e-court project of the
Supreme court of India with
essential gualification
prescribed in these Rules.
SCHEDULE-II
(SEE RULE 5)

S. Name of Classif - Scale Appointing Method of Recruitment

No. the post ication of pay Authority

1. Junior Class-1ll | 9300+ 34800 + G.P. | District Judge | By direct recruitment
System 4200 through suitability test
Analyst (As Per conducted by High Court

6th Pay from amongst the

Commission) persons appointed as
District Judge System
Officer under e-court
project of the Supreme
Court of India with
essential gualification
prescribed in these
Rules.

2. Senior Class-1ll | 9300+34800+G.P. | District Judge | By direct recruitment
Computer 3600 through suitability test
Programmer (As Per conducted by High Court
Assistant 6th Pay from amongst the

Commission) persons appointed as

District Judge Assistant
under e-court project of
the Supreme court of
India  with essential
qualification prescribed in
these Rules.
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In exercise of the powers conferred by the proviso to Article 309 of the
Constitution of India, the Governor of Madhya Pradesh, in consultation with the High
Court of Madhya Pradesh, hereby makes the following Rules for regulating the
recruitment and conditions of service of .employees of the establishment of District
Courts under the superintendence of High Court of Madhya Pradesh, in supersession
of all previous rules, instructions and orders in force:

PART-I
GENERAL

1. Short title, extent and commencement.-

(i)

(i)

(iii)

These Rules may be called “The Madhya Pradesh District Court
Establishment (Recruitment and Conditions of Service) Rules, 2016”.

These Rules shall come into force from the date of their publication in
Madhya Pradesh Gazette.

These Rules shall apply to every member of the service without prejudice to the
generality of the provisions contained in the Madhya Pradesh Civil Services (General
Conditions of Service) Rules, 1961.

2. Definitions.-
In these Rules, unless there is anything repugnant in the subject or context-

(a)

(b)
(c)

(d)

(e)
(f)

(9)
(h)

(i)
)

“Appointing Authority’” means the High Court or the District and Sessions
Judge of respective Districts, as specified in Schedule II;

“Chief Justice” means the Chief Justice of the High Court ofMadhya Pradesh;
“Counselling” means process of allocation of District on the choice of
candidate on the basis of merit for appointment in a particular district;
“Departmental Promotion Committee” means Committee as specified in
clause (a) and (b) of sub-rule (1) of rule 19 of these rules;

“Establishment” means District Court establishment;

“Examination” means examination conducted by the “Examination Cell” of the
High Court for selection of employees of the District Court;

“Examination Committee” means Committee constituted by the
Chief Justice to monitor and overseeing the selection process for the
recruitment of various staff of District Courts;

“Governor” means the Governor of Madhya Pradesh;

“Government” means the Government of Madhya Pradesh; .

“Other Backward Class” means the other Backward Classes of citizens as
specified by the State Government vide notification No. F.85-XXV-4-84,
dated the 26t December, 1984 as amended from time to time;



(k)
()
(m)

(n)

(0)

(p)
(a)

“Post” means posts as mentioned in Schedule II;

“Schedule” means each schedule appended to these rules;

“Scheduled Castes” means any caste, race or tribe or part of or a group
within a caste, race or tribe specified as scheduled castes with respect to the
State of Madhya Pradesh under Article 341 of the Constitution of India;
“Scheduled Tribe” means any tribe, tribal community or part of or group
within a tribe or tribal community specified as scheduled tribes with respect
to the State of Madhya Pradesh under Article 342 of the Constitution of India;

“Selection Authority” means “Examination Cell” of the High Court established
for the purpose;

“Service” means Madhya Pradesh District Court services;

“Specially abled” means persons coming under the provision of Persons with
Disabilities (Equal Opportunities, Protection of Rights and Full Participation)
Act, 1995 (1 of 1996).

“Year of Recruitment” means year commencing from 1st January to 31st
December;

PART-II

3. Constitution of Service:

(1)

(2)

On and from the date of commencement of these Rules, “The Madhya

Pradesh District Court Services” shall be constituted.

The Madhya- Pradesh District Court Services shall consist of the following

persons, namely:

(i) Persons, who at the time of commencement of these Rules are holding
substantive or in an officiating capacity, the posts specified in the
Schedule I1;

(i) Persons recruited to the service before the commencement of these
Rules; and

(iii) Persons recruited to the service in accordance with the provisions of
these Rules.

4. Classification, Scale of Pay etc.-

(1)

(2)

The classification of the service, the number of posts included in the service
and the scale of pay attached thereto shall be as specified in Schedule II:
Provided that the Government may, from time to time, add or reduce the
number of posts included in the service either on permanent or temporary
basis.

The member of service shall have eligibility of time pay scale under the provisions of the
circular dated 24" July, 2008 of the Finance Department.



PART-III
RECRUITMENT

Method of Recruitment.-

Recruitment to the service after the commencement of these Rules shall be made

by the following method, namely;

(a) By direct recruitment through Competitive Examination or Interview or by
both for the posts indicated in the Schedule II;

(b) By promotion of members of service as specified In Schedule Il;

(c) By transfer or deputation of persons who hold in substantive or officiating
capacity such posts in such service as may be specified in this behalf by the
High Court;

Appointment to the service.-

All appointments to the service after the commencement of these Rules shall be

made by the appointing authority and no appointment shall be made except after

selection by one of the methods of recruitment as specified in these Rules;

Eligibility for direct recruitment.-

In order to be eligible for selection, a candidate must satisfy the following

conditions, namely:

(a) He must be a citizen of India;

(b) He should have attained the age of 18 years but should not have attained the
maximum age as specified by the Government by general or special order;

(c) The upper age limit for candidates belonging to Schedule Caste, Schedule
Tribe or Other Backward Classes and females shall be relaxable which is
subject to change as per the Government policy;

(d) The upper age limit shall also be relaxable in respect of widow, destitute or
divorced women candidates;

(e) The upper age limit shall also be relaxable in respect of the candidates who
are or have been the Permanent or Temporary Employee of the Madhya
Pradesh Government or Board and Corporation owned by the Government of
Madhya Pradesh subject to change as per Government policy. This
concession shall also be admissible to the contingency paid, work-charged or
contract employee.

(e-1) A candidate appointed on contractual basis and has worked for 5 years or
more, shall be entitled for age relaxation of the period of contractual
appointment, subject to maximum age limit up to 55 years, for the post
mentioned in Schedule-I, which are reserved for contractual employees.



(f) The relaxation in the upper age limit in respect of “Specially abled”
candidates shall be as per the Orders/Guidelines issued by the Government
from time to time.

(g) In the Clerical Cadre 25% posts shall be reserved for the persons having
Post Graduate degree in Management in Finance/Human Resource
Management/Graduate or Post Graduate degree in Information Technology
(I.T)Y/Computer Science (C.S.):

Provided that in case the aforesaid posts remain unfilled due tonon-availability of

suitable candidate, the vacant posts shall be filled from the general pool in the

same year.

Date of reckoning of age.— The age limit shall be reckoned as on
1st January of the current year of recruitment.

Explanation. — A woman candidate will be deemed to be destitute if she has no

source of income and her parents and her husband do not support her financially

or who has some source of income but that does not exceed a sum of money

specified by the High Court as determined by theState Government.

Note. — In no other case will these age limits be relaxed. Departmental candidates

must obtain previous permission of their appointing authority to appear for the

selection.

Educational Qualification. — The candidate must possess, the educational

gualifications prescribed for the service as, shown in Schedule I.

Disqualification for Appointment. —

(1) No person shall be eligible for appointment unless he is citizen of India.

(2) No candidate who has more than one spouse living will be eligible for
appointment to the service.

(3) No candidate shall be eligible for appointment unless he has been certified to
be medically fit for appointment to the post by theDistrict Medical Board.
Provided that a candidate may be appointed provisionally subject to production of Medical
fitness certificate as aforesaid within a period of 30 days from the date of appointment. If
the candidate is found unfit by the Medical Board, his services shall be liable to be
terminated forthwith.

(4) Any attempt on the part of the candidate to obtain support for his candidature
by any means shall be held disqualified by the Committee for selection.

(5) No person shall be eligible for appointment if he or she-

(a) Is or has been a member of, or has associated himself or herself with,
anybody or association after such body or association is declared, as an
unlawful body or association;
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or
(b) Has participated in or is associated with, any activity or programme-
() Aimed at subversion of the Constitution of India.
(i)  Aimed at organized breach or defiance of law involving violence;
(ili)  Which is prejudicial to the interests of the sovereignty and
integrity of India or the security of the State; or
(iv)  Which promotes on grounds of religion, race, language, caste or
community, feelings of enmity or hatred between different sections
of the people;
or
(c) Is dismissed from service under the Government of India or any State
Government or any High Court;
or
(d) Is or has been debarred or disqualified by the Union or any State Public
Service Commission or any High Court from appearing for any
examination or selection conducted by it;
or
(e) Is or has been convicted of an offense involving moral turpitude.

(6) In respect of all such matters regarding conditions of service of the officers
and employees of the Subordinate Courts of the State of Madhya Pradesh for
which no provision or insufficient provision has been made in these Rules,
the provisions of Madhya Pradesh Civil Services (General Conditions of
Service) Rules, 1961 shall be applicable with amendments made therein from
time to time.

The selected candidate shall be eligible for appointment subject to the
satisfaction of the Appointing Authority after verification of his testimonials and
antecedents.
Requisition from District Establishments.-
All the District Establishments shall send their requisition forms to the Registrar
(D.E.) of the High Court by 30th September of every recruitment year for all such
posts which are to be filled and likely to fall vacant in the ensuing recruitment
year. District Establishments in their requisition shall show the details of the posts
of the reserved categories. Registrar (D.E.) of High Court after receiving all
requisitions from District Establishments shall compile in tabular form details of all
posts including reservations by the 30" October to the Examination Cell for
starting recruitment process.
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Mode of Selection.-

(a) Selection will be made in a centralized manner by theExamination Cell of the
High Court as per directions of the Examination Committee.

(b) Examination Cell shall advertise the total number of vacancies across the
State in daily newspapers, both, English and Hindi language.

(c) Examination Cell shall conduct a centralized written examination followed by interview as
per the directions of the Examination Committee of the High Court. The examination may
be conducted offline or online system in the months of January to April every year.

(d) The Examination Cell may change the mode of testing the suitability of candidates as per
the recommendation of the Examination Committee as and when such change is
considered to be appropriate.

(e) In conducting “Online examination”, precautions mentioned in Schedule IV, to the extent
considered applicable by the Examination Committee, shall be adhered to.

(f) The Examination Cell, on the directions of Examination Committee, may hold screening
test, which may also be held online, prior to main written examination if the ratio of
number of eligible candidates and the number of posts is inordinately high in view of
Examination Committee.

(g) The names of candidates recommended for appointment shall be sent by the
Examination Cell to Appointing Authority.

Appointment of Candidates.-

Appointing Authority, after scrutinizing documents of the recommended

candidates and satisfying itself as to his eligibility regarding suitability in all

respects of an appointment to the post in the cadre, shall issue an order of
appointment which shall be final.

Requirement of Character Certificate.-

No person shall be appointed unless the Appointing Authority is satisfied that he

is of good character and is in all respect suitable for appointment to the service.

Every candidate selected for direct recruitment shall furnish to the Appointing

Authority certificates, given not more than six months prior to the date of

selection, by two respectable persons.

Conditions relating to Physical fitness.-

No candidate selected for appointment shall be appointed to any post unless

he satisfies the Appointing Authority that he is physically fit to discharge the

duties that he may be called upon to perform. Appointing Authority, may by
order, prescribe the physical standards required to be satisfied by a person
for appointment and specify the Medical Authority which may grant the
certificate of physical fitness and provide such other incidental matters as
may be necessary. The opinion of the Medical Authority regarding the
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physical fitness or otherwise of the candidate shall be binding on the candidates.

However, a candidate selected for appointment who fails to appear before the

Medical Authority specified by the Appointing Authority shall be given one more

opportunity to appear before such authority. If the candidate fails to appear before

Medical Authority given on second occasion his name shall be deleted from the

list of selected candidates and he shall cease to be eligible for appointment.

Examination Fees etc.-

Every candidate for direct recruitment to any category of post shall be required to

pay such fees and portal charges, if any, as may be specified by the Examination

Committee in respect of his applications.

The relaxation of fee which is applicable to the candidates belonging to

Scheduled Castes, Scheduled Tribes, Other Backward Classes shall be applicable

to the domiciles of Madhya Pradesh who have been declared by the Government

as Scheduled Castes, Scheduled Tribes and Other Backward Classes only:

Provided further that the candidates belonging to Other Backward Classes and

are coming in creamy layer shall not be eligible for the benefit of reservation,

relaxation in age limit or any other benefit of the category.

Provision for fee relaxation shall also be applicable for Specially abled

candidates.

Joining time for appointment.-

(1) A candidate appointed by direct recruitment shall assume charge of the post
specified by the Appointing Authority on the date or within the period
specified in the order.

However, the Appointing Authority may, on the application of the candidate
and if satisfied that there are good and sufficient reasons for doing so, by
order in writing, grant such further time but not exceeding thirty days as it
may deem necessary.

Explanation.- For the purpose of the sub-rule “the date of the order of
appointment” means the date of dispatch of order of appointment by
registered post to the address given by the candidate.

(2) The name of the candidate who fails to assume charge of the post within the time
specified in sub-rule (1) shall stand deleted from the list of selected candidates and the
candidate concerned shall cease to be eligible for appointment and in that event,
Appointing Authority may appoint candidates from the wait list as per the Rules framed in
that respect.

(3) Validity period of the select list.- The select list of the successful
candidates, in the examination in any recruitment year shall be valid upto 12
months from the date of declaration of the select list.
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(1)

(2)

(3)

(4)

(5)
(6)

Posts shall be reserved for the members of the Schedule Castes, Schedule
Tribes and for Other Backward Classes to such extent and in such manner as
may be specified by the Government. The reservations for these categories
shall be applicable only vertically:

Provided that reservation on the district level posts shall be given as per the

district wise reservation roaster, issued by the General Administration

Department.

A total 6 percent Horizontal reservation shall be given to persons with

physical impairment, with 2 percent each for hearing, Vvisually

andorthopedically impaired:

Provided that the reservation shall be made as per the posts identified and

marked by the High Court for specially abled persons.

As per the provision of The Madhya Pradesh Civil Services (Special

Provisions for Appointment of Women) Rules, 1997, 30 percent horizontal

reservation shall be applicable for women candidates.

Appointments shall be made strictly in accordance with the roster prescribed

separately for direct recruitment and promotion.

(4-a)20% of posts mentioned in Schedule-l shall be reserved and filled-up
from the candidate who is/was working for not less than 5 years on
contractual basis, in the same category or higher category of post, in the
service of High Court or District Courts Establishment. The said
appointment shall be through selection/ suitability test with minimum
gualifying marks for candidates belonging to Unreserved Categories as
55% and for candidates ‘belonging to OBC, SC/ST Categories as 50%.

Verification of percentage of physical impairment in case of “Specially abled”

candidates shall be verified by the Medical Board.

In the event of non-availability of the eligible and suitable candidates

amongst the Other Backward Casts, Scheduled Castes and Scheduled

Tribes, as the case may be, in a particular year, the vacancies so reserved

for them shall be filled in accordance with the normal procedure, and an

equivalent number of additional vacancies shall be reserved in the
subsequent year. Such of the vacancies which remain so unfilled shall be
carried forward to the subsequent three recruitment years in total and
thereafter such reservation would lapse.

Appointment By Promotion

19. Constitution or Departmental Promotion Committe e:

()

(a) There shall be constituted a three members Committee consisting of
District Judge as Chairman, Senior-most Additional District Judge (for
the time being working), Senior-most Civil Judge Senior Division (for the
time being working).
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(b) The constitution of Departmental Promotion Committee for the post of
Administrative Officer and Deputy Administrative Officer shall be as per
direction of the Chief Justice.

(2) The selection list shall be prepared by the Committee and the District Judge
shall issue appointment orders based on the recommendation of the
Committee.

(3) The exercise of departmental promotion shall be carried out every year
regularly as per Calendar containing date wise Schedule for appointments to
various posts.

(4) The selection shall be made on the basis of seniority-cum-merit up to
Accountant and thereafter on the basis of merit-cum-seniority subject to Rule
20.

(5) An employee who has not been found fit for being promoted or whose
seniority has been affected may submit his representation before the High
Court within thirty days from the date of publication of the list.

(6) The Committee of the High Court considering such representation may cancel
or modify such selection list.

Provision For Departmental Competitive Examina tion To Promote Merit.-

In order to promote merit, 15% of vacancies in any cadre shall be kept open for appointment

from Lower Cadre by selection through competitive examination and only in case of non

availability of suitable candidates through competitive examination, the same will not be carried
forward and such vacancies may bc filled by promotion “as per sub-rule (4) of Rule 19 above”.

Seniority.-

Seniority of the person included in the select list shall follow the order in which

the names of such persons appear in the select list.

In case list of candidates promoted on the basis of seniority-cum-merit and the list

of candidates selected through competitive examination is brought out during the

same recruitment year, the seniority of candidates promoted on the basis of
seniority-cum-merit shall be over and above the seniority of candidates selected
through competitive examination.

Preparation of List of Suitable Officers.-

(1) The Departmental Promotion Committee shall prepare a list of such persons
who satisfy the conditions prescribed and as are held by the Committee to be
suitable for promotion to the service. The list shall be sufficient to cover the
anticipated vacancies on account of retirement and promotion during the
course of one year from the date of preparation of the select list. A reserved
list containing 25% of the number of persons included in select list shall also
be prepared to meet the unforeseen vacancies occurring during the course of
the aforesaid period.
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(2) The names of selected officials included in the list shall be arranged in order

of seniority in service.
Explanation :- A person whose name is included in the select list but who is
not promoted during the validity of the list, shall have no claim to seniority
over those considered in a subsequent selection merely by the fact of his
earlier selection.

(3) The list so prepared shall be reviewed and revised every year.

(4) If in the process of selection, review or revision, it is proposed to supersede
any member of the service, the committee shall record its reasons for the
proposed supersession.

Reservation. —

Reservation for the promotion to any service in favour of the Scheduled Castes,

Scheduled Tribes and Other Backward Classes shall be in accordance with the

orders issued by the High Court from time to time.

Select List.-

The select list shall ordinarily be in force until it is reviewed or revised in

accordance with sub-rule (3) of Rule 22 mentioned above, but its validity shall not

be extended beyond the total period of 12 months from the date of its publication:

Provided that in the event of a grave lapse in the conduct of performance of duties on the part

of any person included in select list a special review of the select list may be made at the

instance of the Appointment Authority and it may, if it thinks fit, remove the name of such
person from the select list.

PART-IV
PROBATION

(1) All appointments to the Service by direct recruitment or by promotion shall be
on probation for the period of two years.

(2) The period of probation for reasons to be recorded in writing, may be
extended by the Appointing Authority by such period not exceeding the
period of probation specified in sub rule(l) or (Il) of Rule 3.

(3) At the end of period of probation or the extended period of probation the
Appointing Authority shall consider the suitability of the person so appointed
or promoted to hold the post to which he was appointed or promoted, and
() If it is decided that he is suitable to hold the post to which he was

appointed or promoted, it shall, as soon as possible, issue an order
declaring him to have satisfactorily completed the period of probation
and such an order shall have effect from the date of expiry of the period
of probation, including extended period, if any, as the case may be.
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(1) If it is considered that the person is not suitable to hold the post to
which he was appointed or promoted, as the case may be, he shall by
order:

(a) If he is a promotee, revert him to the post which he held prior to
his promotion;
(b) If he is probationer, discharge him from service.

(1) A person shall not be considered to have satisfactorily completed the period
of probation unless a specific order to the effect is passed, any delay in
passing such an order shall not entitle the person to be deemed to have
satisfactorily completed the period of probation.

Discharge of a probationer during the period o  f probation.-

Notwithstanding anything contained in the Rule mentioned above, the Appointing

Authority may, at any time during the period of probation, discharge from the

service, a probationer on account of reason thathis/her services are no more

required.

Increment during the period of probation.-

A probationer or promotee may draw the increments that accrued during the

period of probation. He shall not, however, draw any increment after the expiry of

the period of probation unless and until he is declared to have satisfactorily
completed his probation.

When a probationer or promotee is declared to have satisfactorily completed his

probation, he shall draw, from the date as such order takes effect, the pay he

would have drawn had he been allowed the increments for the whole of his
service from the date of his appointment or probation.

Appointment to the service from the select lis t.-

(1) Appointments of the persons included in the select list shall follow the order
in which the names of such persons appear in the select list.

(2) In case of promotion, it shall not ordinarily be necessary to consult the
Committee for exclusion of a person whose name is included in the select
list, if during the period intervening between the inclusion of his name in the
select list and the date of the proposed appointment, there occurs any
deterioration in his work, which, in the opinion of the Appointing Authority, is
such as to render him unsuitable for appointment to the service.

Applicability of other Rules.-

The Pay, Allowance, Pensions, Gratuity, Leave, Retirement, T.A., Medical

Allowance, G.P.F, Discipline, Control, Punishment and other conditions of service

of persons appointed to the District Courts Establishment shall be governed by

the rules applicable to the employees of the Government.
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Transfer.-

1. The Chief Justice,may, in administrative exigencytransfer any member of the
service from one District Court establishment, to another District Court
establishment within the State and the member of the service so transferred,
shall carry his seniority with him.

2. However, in case the employee requests his transfer, he shall not be entitled
to seniority which he held prior to such transfer and his seniority in his new
place of posting, his position, will be at the bottom of other employees of the
same cadre posted in the District to which he is transferred.

Deputation.-

Any member of the service may be deputed by the High Court for a continuous period not

exceeding four years to perform the duties of any post in the Central Government or the State

Government or took service in any Organization, which is wholly or partly owned or controlled

by the Government.

PART-V
MISCELLANEOUS

Age of superannuation.-

Subject to the provision contained in Rule 56(2) of the Fundamental Rules and

Rule 42(1)(b) of Madhya Pradesh Civil Services (Pension) Rules, 1976, the age of

superannuation of a member of the service shall be the age specified by the

Government from time to time for the employees of the Government of the same

cadre.

Retirement in public interest.-

Notwithstanding anything contained in these rules or any other law the appointing

authority may, if it is of the opinion that it is in the public interest so to do, have

the absolute right to retire any member of the Service who has put in not less than

twenty years of service or has attained the age of 50 years whichever is earlier,

by giving him notice of not less than three months in writing or three months pay

and allowances in lieu of such notice.

Training etc.-

(1) Every person appointed by direct recruitment to the Service shall, undergo
such training as the High Court may, from time to time, specify.

(2) Every member of the Service shall be given such periodical training as the
High Court may, from time to time, specify.

(3) Every member of the Service shall pass such tests or examinations within
such time as the High Court may, from time to time, specify.

Interpretation.-

If any question arises regarding the interpretation of the rules, it shall be referred

to the Chief .Justice whose decision, thereon, shall be final.



(2)

36. Relaxation.-
Nothing in these Rules shall be construed to limit or abridge the power of the High
Court to deal with the case of any person(s) to whom these rules apply may
dispense with or relax the particular rule in such a manner as may appear to him
to be just and equitable.
37. Repeal and Savings.-
All Rules, Orders, Instructions and Circulars corresponding to these Rules, in
force immediately before the commencement of these Rules are hereby repealed
in respect of matters covered by these Rules:
Provided that any order made or action taken under the rules so repealed shall be
deemed to have been made or taken under the corresponding provisions of these
rules.
38. Residuary provision.-
(1) AIll members of the service shall be subject to the superintendence of the
High Court.
In respect of all matters (not provided in these rules) regarding the conditions of
service of the members of the service, including matters relating to the Conduct,
Control and Discipline, provisions of M.P. Civil Services (Conduct) Rules, 1965, M.P.
Civil Services (CCA) Rules, 1966 and all other applicable to M.P. State Government
employees shall apply subject to such modification, variation and exceptions, if any,
as the High Court may, from time to time specify.

SCHEDULE-I
(SEE RULE 8)
S. No. Name of Service Educational and Technical Qualification Prescribed
Court 1. B.Tech. in Computer Scienee/B.Teeh. in I.T. with
Manager degree in MBA (in Finance/ Human Resource)

from a recognized university and preferably
having two years of experience in managerial
capacity.
OR
Bachelor Degree with Masters in Business Administration
or advanced diploma in General Management from U.G.C.
recognized University or Institution along with 3 (Three)
years experience/ training in system and process
management or 3 years experience / training in I. T.
System Management/ Human Resource Management/
Financial System Management/ Court Management in
Government Organization or reputed Institution/ Industry
having turnover of not less than 100 crores.
And
2. Excellent communication skill in Hindi andEnglish;




Name of Service

Educational and Technical Qualification Prescribed

Excellent social skill;

Excellent computer application skill;

Preference will be given to candidates having qualification
and experience in the field of Law/specialization 10
Human Resource/Finance and also to such candidates
who have worked efficiently as Court Manager in the High
Court /Subordinate Courts of M.P.

Junior System Analyst

M.E./M.Tech (C.S/I.T.) with at least 2 years
experience of working on Linux/ Open source
software/Windows/ DBMS/Software
development/Desktop and Network support.

OR
M.E./M.Tech (C.S/I.T.) with at least 2 years
experience of working on Linux/ Open source
software/Windows/DBMS/Software
development/Desktop and Network support.
Work experience with Company or domain having
turnover of not less than 100 crores.
Additional desirable qualification MBA (IT
Management)

Senior Computer
Programmer Asstt.

B.E./B.Tech. In Computers / I.T. / Electronics and
Telecommunications/ M.C.A. /M.Sc. (Electronics)
with at least 2 years experience in working on
Linux/ Open Source Software/ Windows/ DBMS/
Software development.

Work experience with Company or domain having
turnover of not less than 100 crores.

Additional desirable qualification MBA (IT
Management)

Stenographer Grade-Il

Graduation in any discipline from a recognized University.

C.P.C.T. score card exam passed from M.P.
Agency for Promotion of information Technology
(MAP-1.T.) or any other Agency/Institution
recognized by the M.P. Government.

Hindi Shorthand exam passed with speed of 100
W.P.M. from Board/Institution recognized by M.P.
Government.

One year Diploma Course passed in Computer
Application from Institution recognized by M.P.
Government.

Stenographer
Grade -llI

Graduation in any discipline from recognized
University.

C.P.C.T. score card exam passed from
M.P. Agency for Promotion of
Information Technology (MAP-1.T) or any




Name of Service

Educational and Technical Qualification Prescribed

other Agency/Institution recognized by the M.P.
Government.

Hindi Shorthand exam passed with speed of 80
W.P.M. from Board/Institution recognized by M.P.
Government.

One year- Diploma Course passed in Computer
Application from Institution recognized by M.P.
Government.

Assistant Grade -lll

Graduation in any discipline from a recognized University.
C.P.C.T. score card exam passed from M.P.
Agency for Promotion of Information Technology
(MAP-1.T.) or any other Agency/Institution
recognized by the M.P. Government.

One year Diploma Course passed in Computer
Application from Institution recognized by M.P.
Government.

Assistant Grade Il
(English Knowing)

Graduation in any discipline from recognized
University.

C.P.C.T. score card exam passed from M.P.
Agency for Promotion of Information Technology
(MAP-1.T) or any other Agency/Institution
recognized by the M.P. Government.

English Shorthand exam passed with speed of 80
W.P.M. from Board/Institution recognized by M.P.
Government.

One year Diploma Course passed in Computer
Application from Institution recognized by M.P.
Government.

Driver (Contingency)

10th standard passed from any Board/Institution
recognized by Government.
Driving Licence holder of Light Motor Vehicle.

Peon/ Chowkidar/
Waterman/ Mali/
Sweeper (Contingency

8th Standard passed.




SCHEDULE-II
(SEE RULE 5)

S. Name of No. Cla Appoin Method of Recruitment
No. the post of ssif-ica ting authority
Post tion

(1) (2) (3) (4) (5) (6) (7)

1. | Court 50 " 15600- District Judge | By Direct Recruitment
Manager 39100-

G.P.5400
2. | Administrative 50 11 15600- Registrar By promotion from Deputy
officer 39100- General Administrative officer/Senior
G.P. 5400 Personal Assistant in ratio of 90%
and 10% respectively subject to
the condition that if “Senior
Personal  Assistant” is  not
available that will not be carried
forward and will be filled from
“Deputy Administrative Officer”
and the option by the “Deputy
Administrative  Officer”, once
exercised shall not be revoked.

3. | Junior System 50 11 9300-34800+ District Judge | 50% by direct recruitment and
Analyst G.P. 4200 50% by promotion from amongst

(As per 6t pay the Senior Computer

Commission) Programmer  Asstt. having
experience of 5 years on the
basis of merit-cum-seniority.

4. Senior 150 11 9300-34800+ | District Judge | 50% by direct recruitment
Computer G.P. 4200 and 50% by promotion
Programmer (As per 6" from through departmental
Asstt. pay examination conducted by

Commission)

the High Court from
amongst Stenographer/




S. Name of No. Cla Appoin Method of Recruitment
No. the post of ssif- ting authority
Post i_ca
tion
Stenographer Grade-lIl/
Stenographer Grade-l111/ Assistant
Grade-Ill having experience of 3
years with essential qualification
prescribed for direct recruitment.
5. Deputy 168 11 9300- Registrar By promotion from Accountant
Administrative 34800- General who have completed five years of
Officer G.P. 3200 service.
6. Accountant 100 11 5200- District and By promotion from  Asstt.
20200- Sessions Accountant/Asstt. Gr.ll or Asstt.
G.P. 2800 Judge Gr.lll who have completed five
years service and also have
passed accounts training or
Asstt. Gr-l1l who has crossed the
age of 45.
7. Assistant 117 11 5200- District and | By promotion from Asstt. Gr.ll or
Accountant 20200- Sessions |Asstt. Gr.lll who havecompleted
G.P. 2400 Judge |five years service and also have
passed accounts training or Asstt.
Gr-Il who has crossedtheageof
45.
8. Statistical 50 11 5200- District and By Promotion from Asstt. Gr.llI.
Writer 20200- Sessions
G.P. 2400 Judge
9. Reader to 48 11 9300- District and By Promotion from Reader Grade
District Judge 34800- Sessions .
G.P. 3600 Judge




S. Name of No. Cla Appoin Method of Recruitment
No. the post of ssif- ting authority
Post i_ca
tion
10. Reader to 701 11 9300- District and By Promotion from Reader Grade
ADJ 34800- Sessions Il.
G.P. 3600 Judge
11. Reader to 346 11 5200- District and By Promotion from Reader Grade
Civil Judge 20200- Sessions 1.
(Senior G.P. Judge
Division) 2800
12. Reader to 932 11 5200- District and By Promotion from Asstt. Gr.lIlI.
Civil Judge 20200- Sessions
(Junior G.P. 2400 Judge
Division)
13. Record 62 11 5200- District and By Promotion from Asstt. Gr.llI.
Keeper 20200- Sessions
G.P. 2400 Judge
14. Librarian 78 11 5200- District and By Promotion from Asstt. Gr.llI.
Cum-Farms 20200- Sessions
Clerk G.P. 2400 Judge
15. Execution 741 11 5200- District and By Promotion from Asstt. Gr.llI.
Clerk (Asstt. 20200- Sessions
Gr.lll) G.P. 2400 Judge
16. Execution 1245 11 5200- District and By Promotion from Asstt. Gr.llI.
Clerk 20200- Sessions
(Asstt. G.P. 1900 Judge
Gr.111)
17. Asstt. Gr.lll 50 11 5200- District and By direct recruitment and 25% by
(For Court 20200- Sessions promotion from Class IV.
Manager) G.P. 1900 Judge




S. Name of No. Cla Appoin Method of Recruitment
No. the post of ssif- ting authority
Post i_ca
tion
18. Assistant 361 11 5200- District and By direct recruitment and 25% by
Record 20200- Sessions promotion from Class IV.
keeper G.P. 1900 Judge
19. Deposition 202 11 5200- District and By direct recruitment and 25% by
Writer 20200- Sessions promotion from Class IV.
G.P. 1900 Judge
20. Despatcher 58 11 5200- District and By direct recruitment and 25% by
20200- Sessions promotion from Class IV.
G.P. 1900 Judge
21. Assistant 45 11 5200- District and By direct recruitment and 25% by
Statistical 20200- Sessions promotion from Class IV.
Writer G.P. 1900 Judge
22. Officer Mohrir 54 11 5200- District and By direct recruitment and 25% by
20200- Sessions promotion from Class IV.
G.P. 1900 Judge
23. Senior 41 11 9300- District and By promotion from Personal
Personal 34800- Sessions Assistant.
Assistant G.P. 4200 Judge
24. Personal 357 11 9300- District and By promotion from Stenographer.
Assistant 34800- Sessions
G.P. 3600 Judge
25. | Stenographer 364 11 5200- District and By promotion from Stenographer
20200- Sessions Gr. Il
G.P. 2800 Judge




S. Name of No. Cla Appoin Method of Recruitment
No. the post of ssif- ting authority
Post i_ca
tion
26. | Stenographer 328 11 5200- District and By promotion from Stenographer
Grade Il 20200- Sessions Gr. Il and Direct Recruitment.
G.P. 2800 Judge
27. | Stenographer 757 11 5200- District and By direct recruitment.
Grade 1lI 20200- Sessions
G.P. 2400 Judge
28. | Stenographer 50 11 5200- District and By direct recruitment.
Grade Il (For 20200- Sessions
Court G.P. 1900 Judge
Manager)
29. | Head Copyist 61 11 5200- District and By promotion from Asstt. Gr. Ill.
20200- Sessions
G.P. 2400 Judge
30. | Copyist 362 11 5200- District and 75% By direct recruitment and
20200- Sessions 25% by promotion from Class IV.
G.P. 1900 Judge
31. | Office Typist 108 11 5200- District and 75% By direct recruitment and
20200- Sessions 25% by promotion from Class IV.
G.P. 1900 Judge
32. | District Nazir 50 11 5200- District and By promotion from Asstt. Gr. Ill.
20200- Sessions
G.P. 2400 Judge
33. | Senior Naib 92 11 5200- District and By promotion from Asstt. Gr. Ill.
Nazir 20200- Sessions
G.P. 2400 Judge
34. | Junior Naib 228 11 5200- District and By promotion from Asstt. Gr. Ill.
Nazir 20200- Sessions
G.P. 2100 Judge
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35. | Sale Amin 236 11 5200- District and 75% By direct recruitment and
20200 Sessions 25% by promotion from Class IV.
G.P. 1900 Judge
36. | Process 1826 11 5200- District and By direct recruitment and 25% by
Writer 20200 Sessions promotion from Class IV.
G.P. 1900 Judge
37. | Process 1113 v 5200- District and By promotion from other Class 1V
Server 20200 Sessions employees of the Establishment
G.P. 1800 Judge possessing requisite qualification.
38. | Driverto 218 v 5200- District and By promotion from other Class IV
DJ/ADJ 20200 Sessions employees of the Establishment
G.P. 1900 Judge possessing requisite qualification.
39. | Driverto CIM 50 v 5200- District and By promotion from other Class IV
20200 Sessions employees of the Establishment
G.P. 1900 Judge possessing requisite qualification.
40. | Daftari 54 v 4440- District and By promotion from other Class IV
7440- Sessions employees of the Establishment
G.P. 1400 Judge possessing requisite qualification.
41. | Farrash 130 v 4440- District and By promotion from contingency
7440- Sessions Class IV employees.
G.P. 1300 Judge
42. | Daftari-cum- 150 v 4440- District and By promotion from contingency
Farrash 7440- Sessions Class IV employees.
G.P. 1300 Judge
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43. Record 56 v 4440- District and By promotion from other Class IV
Supplier 7440- Sessions employees of the Establishment
G.P. 1400 Judge possessing requisite qualification.
44, Jamadar 56 v 4440- District and By promotion from other Class IV
7440- Sessions employees of the Establishment
G.P. 1400 Judge possessing requisite qualification.
45. Peon (for 50 v 4440- District and Promotion by seniority from other
Court 7440- Sessions Class IV employees in the Grade
Manager) G.P. 1400 Judge Pay of Rs 1300/- of the
Establishment.
46. Record 56 v 4440- District and By promotion from contingency
Supplier 7440- Sessions Class IV employees.
G.P. 1300 Judge
47. Record 38 v 4440- District and By promotion from contingency
Room Peon 7440- Sessions Class IV employees.
G.P. 1300 Judge
48. Copying 30 v 4440- District and By promotion from contingency
Peon 7440- Sessions Class IV employees.
G.P. 1300 Judge
49. Court Peon 2254 v 4440- District and By promotion from contingency
7440- Sessions Class IV employees.
G.P. 1300 Judge
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50. | Chowkidar 279 Con Collector District and By promotion from contingency
ting Rate Sessions Class IV employees.
ency Judge

51. | Waterman 257 Con Collector District and By Direct Recruitment
ting Rate Sessions
ency Judge

52. | Sweeper 248 | Con Collector District and By Direct Recruitment
ting Rate Sessions
ency Judge

53. | Mali 68 Con Collector District and By Direct Recruitment
ting Rate Sessions
ency Judge

54. | Driver 136 | Con Collector District and By Direct Recruitment
ting Rate Sessions
ency Judge

55. | Peon 139 Con Collector District and By Direct Recruitment
ting Rate Sessions
ency Judge










