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PART-II
(NOTES ON IMPORTANT JUDGMENTS)

ACT/ TOPIC NOTE PAGE
NO. NO.

ACCOMMODATION CONTROL ACT, 1961 (M.P.)
e frEer aferfras, 1961 (ML9)

Section 12 — (i) Landlord-tenant relationship; proof of — In case of oral agreement of
tenancy.

(ii) Signing of a document; effect of.
&RT 12 — (i) AIRIP fARITENI & IRR & AW § Wad WH—fIRNGR @& Hde
ifde fbar ST |
(ii) farsll SATIST UR BXAER B T YA | 216 273
APPRECIATION OF EVIDENCE:
|q1Ed BT JATH:
— See Section 12 of the Accommodation Control Act, 1961 (M.P.).

— < I FRE AR, 1961 (AY.) @ ORT 12 | 216 273
— See Sections 3 and 134 of the Evidence Act, 1872.

— W ATy IR, 1872 BT URN 3 Ud 134 | 243 305
— See Section 106 of the Evidence Act, 1872.

— X ey I, 1872 @1 GRT 106 | 244 305
— See Sections 3 and 45 of the Evidence Act, 1872.

— < ey IfRfH, 1872 H URY 3 U4 45| 254 314

ARBITRATION AND CONCILIATION ACT, 1996
AW U4 goig JAfIfram, 1996

Sections 8 and 11 — Arbitration agreement — Enforceability — Whether an arbitration
agreement containing in an instrument which is unstamped be enforced when the
instrument itself cannot proceed unless the deficit stamp duty is paid?

€RTY 8 U4 11 — AT 3de — a1l — &RIT U SRSIUd forad # sidfdse
AR 31aY Jad-i1g 8T, oid foh a1 forad 81 Sfaa e ged &1 ara fay
T JgaRa w18l fhar &1 wahar &7? 217+ 274

Sections 8, 11 and 16 — Arbitrability of dispute — Whether dispute as to specific
performance of contract relating to sale of immovable property is arbitrable?

€RTC 8, 11 U4 16 — [daTq d1 AEIRM IR BHT — FIT 3 AURT & [dhd B
ey & faffdse srgurer &1 faare wreRed Img 87 271 (i) 332

JOTI JOURNAL - OCTOBER 2021 I



ACT/ TOPIC NOTE PAGE
NO. NO.

Section 11 — Limitation — The limitation for filing an application for appointment of
arbitrator is three years from the date when the right to apply accrues.

ERT 11 — IR — HeRT Bl YT 2g 3MMIaT UK DR Dl GRHTHT U1 {1+
PR BT JAMBR I B & fais 9 A9 a¥ 7 | 218 275
CEILING ON AGRICULTURAL HOLDINGS ACT, 1960 (M.P.)
PN ia R sifremaa W s, 1960 (1.4.)
Sections 11 and 46 — Jurisdiction of Civil Court — Suit against order of Competent Authority.
€RTC 11 U4 46 — RAdel <ATITEI BT EFTRIDR — HeH UTRIDR) & e & [dvg
qra | 219* 276
CIVIL PRACTICE:
fofaer gem:

— Rectification of order sheet (record of court) — Assertion of facts contrary to order sheet
is impermissible.

— 3T UMD (RIS & 3ACE) BT GIR — 3MM<e Ul & fAuRId q2i &1 <1ar
3=l T8I 2 | 220 276

— See Section 9, Order 7 Rule1 and Order 22 Rules 4 and 11 of the Civil Procedure
Code, 1908.

— < fufaer ufshar Gfedr, 1908 &7 &RT 9, MY 7 99 1 UG 3Meer 22 a9 4|

223 281
— See Section 10 of the Family Courts Act, 1884.
— X fHoH A AR=H, 1884 B €RT 10 | 245 307
— See Section 12 of the Accommodation Control Act, 1961 (M.P.).
— <% I FRF AR, 1961 (AY.) @ ORT 12 | 216 273

CIVIL PROCEDURE CODE, 1908
fufaer gyfrar gfeadr, 1908

Sections 2(2), 96 and Order 7 Rule 11 — (i) Rejection of plaint; remedy against.

(ii) Rejection of plaint — Applicability of proviso to O.7 R.11 in case of rejection of plaint
under 0.7 R.11 (d).

€RTY 2(2), 96 UG MY 7 19 11 — (i) aQuz AFSR by M & e & favg
A |

JOTI JOURNAL - OCTOBER 2021 [



ACT/ TOPIC NOTE PAGE
NO. NO.

(ii) ATy TSR fhar ST — ameer 7 fRM 11 (8) & iATa areus AR by SIH
@ Al W AR 7 R 11 & KD Dl TS | 221 277
Section 5 — See Sections 109 and 110 of the Land Revenue Code, 1959 (M.P.).

€RT 5 — Q% Y—X[oRg HAigdl, 1959 (F.U.) B IRIY 109 Ud 110 | 256* 317

Section 9 — Determination of title — Jurisdiction of Civil Court — Whenever the question
of title is raised or is involved.

HRT 9 — ¥ &I e — Rifae =mres o AfHRaT — S/a & waw &1 v
SOTAT ST & AT TR BT 8 | 222 (i) 279
Section 9 — See Sections 11 and 46 of the Ceiling on Agricultural Holdings Act, 1960 (M.P.).
RT 9 — IW PV S IR 3fferepas HHT AR, 1960 (A.Y.) BT €RIY 11 U4 46 |
219* 276

Section 9, Order 7 Rule 1 and Order 22 Rules 4 and 11 — (i) Partition suit; nature of —
Three main issues in partition suit.

(ii) Partition suit; maintainability of.

(iii) Death of respondent-plaintiff during pendency of appeal — Effect of not bringing
LRs. on record.

RT 9, 3TQ¥ 7 199 1 UG ¥ 22 799 4 ©d 11 — (i) TS & arg &l yapfa
— oM & arg & 9 =1 QA |

(ii) fawro™ & arg @1 arvofi |
(iii) 3rdTet @ @ifeT Y& & SR Yii—ara! & g — fafde gfcrfeRToT &7 s1fierg
TR 8] A BT T | 223 281

Section 20 — Territorial Jurisdiction — Ordinary jurisdiction lies where cause of action
arises but by valid contract the parties may submit themselves to the jurisdiction of any
other specific court.

EIRT 20 — TR &FAADR — S8l are 8 Ia~ BIdl & I81 AT SATDR
BIAT & o] UeThR I 1 Hl denfids rqdey & A 4 ) 3 =Imirery ey

P SANIBR & I BHT WhR BN Fhd 3 | 224 286

Section 96, Order 21 Rules 90 and 92, Order 23 Rules 3 and 3-A, Order 41 Rule 27 and
Order 43 Rule 1-A — (i) Taking additional evidence in appeal; permissibility of.

(ii) Appeal against consent or compromise decree — Whether maintainable?
(iii) Auction-sale; setting aside of.
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ACT/ TOPIC NOTE PAGE
NO. NO.

€IRT 96, MR YT 21 T3 90 T 92, MY 23 197 3 Ud 3—a, 3w 41 Fraw
27 U9 3 43 a9 1—% — (i) el 9 3ifaReh A1ed o=, =i |

(il) wEfayel a1 FHsiT =i & fa%g srdid — i HurRvi 27

(i) " —faha BT IR HRAT | 225 287

Order 1 Rule 10 — Without giving an opportunity to plaintiff forimpleadment of a necessary
party, suit cannot be dismissed on the ground of non-joinder of necessary party.

AR 1 9 10 — IS BT AAWH GITHR & FATOTT BT JaR I {991 a1
JMITIP YeTHR & RGN B MR TR WIRST 81 AT ST b |

226 290
Order 20 Rule 4 - Judgment and order writing — Tendency of “cut-copy-paste”
deprecated.
AR 20 FRIT 4 — 97 3IR 311QeT o — “dHe—dG—Ue” & gy Mecdrfad
CalRIcy 227 290

Order 22 Rule 3 — See Section 166 of the Motor Vehicles Act, 1988.

AR 22 R 3 — < Aeva AfAfTH, 1988 @1 ORT 1661 264 323
COMMERCIAL COURTS ACT, 2015
aiTiSTs —ararerd Aferfras, 2015

Section 2(c)(xvii) — Commercial dispute — Jurisdiction — Disputes pertaining to
intellectual property rights.

&RT 2(371)(xvii) — TS fdare — afER — ifdeds Haeh difg®d duer &
PR | Hefdd foarg | 228 291
CONSTITUTION OF INDIA
ARA &I Gfdem™

Articles 14, 19 and 21 — See Sections 2(r), 2(s) and 20 of the Rights of Persons with
Disabilities Act, 2016.

ITBT 14, 19 TG 21 — <% RANSH AWEHR A9, 2016 B RN 2(3),

2(¢) T4 20| 267 325
Article 21 — See Section 167 of the Criminal Procedure Code, 1973.
ITWT 21 — <G IUS UlhAT Wl 1973 BT GRT 167 | 236 398
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ACT/ TOPIC NOTE PAGE
NO. NO.

Article 141 — See Section 19 of the Prevention of Corruption Act, 1988 and Section 311
of the Criminal Procedure Code, 1973.

ITWVT 141 — G TR IR 1T, 1988 BT URT 19 TAT US Ufehar A,
1973 BT GRT 311 | 266 324
Article 142 — See Sections 438 and 482 of the Criminal Procedure Code, 1973.
IV 142 — < TUS UlhaT AT, 1973 BT IRV 438 Td 482 |

229 292

Article 226 — See Sections 2(2), 96 and Order 7 Rule 11 of the Civil Procedure Code,
1908.

ITWT 226 — <@ fufde ufshar wfedr, 1908 @1 R 2(2), 96 TAT MM 7
R 11 221 277
CONTEMPT OF COURTS ACT, 1971
ATAd A9 iS4, 1971
Section 2(a) — Contempt of Court — Misleading the Court.
&RT 2(H) — SARTAT DY THAFAT — RATRATAT BT AT HAT| 230* 294
CRIMINAL PRACTICE:
JATURTISIS YT

— Delay in trial — Compensation — if trial is delayed because of continuous
non-appearance of police witnesses then accused should be compensated from the
State.

— fqamor 4 fade — afagfd — afe faaror gfems arféri &1 rmar srguiefa &
PR facfad gar & ar Afgaa &1 s | afagfd e amfie |

231 294

— Redctification of order sheet (record of court) — Assertion of facts contrary to order
sheet is impermissible.

— 3IT<T UFAPT (RATITS & 3NVeE) HT GIR — 3MM<e Dl & fAuRId qei &1 <1ar
3=l T8l 2 | 220 276
CRIMINAL PROCEDURE CODE, 1973
gus gfebar Gfgdr, 1973

Section 31 — (i) Awarding multiple sentences of imprisonment at one trial — Obligation
of trial court.

(ii) Concurrent or consecutive running of sentences — Omission to specify; effect of.
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ACT/ TOPIC NOTE PAGE
NO. NO.

gRT 31 — () U@ ARy § SREN & b3 gve ARG fvar 7 — fagwor
A BT &I |

(i) TusTeel &1 FHAd A1 HAITT AT F IR o — fAfde a1 § dm @
T4 | 232 295

Section 41(1)(b) (ii) — See Sections 3(1)(r), 3(1)(s), 3(2)(va), 18 and 18-A of the Scheduled
Caste and Scheduled Tribes (Prevention of Atrocities) Act, 1989.

aRT 41(1)(@)(ii) — <@ AT ST 3R Y IT ST @IAraR Famo)
I, 1989 @1 GRIU 3(1)(3), 3(1)®), 3(1)@1H), 18 TG 18—h | 268 328

Section 98 — Jurisdiction — Order for the restoration of any male child to his mother
cannot be passed u/s 98.

gRT 98 — &ATNBR — fhefl dictd I ITB! dF Bl a9 fhd S BT MY
gRT 98 & JJd YTRT 8} fbaT ST Heba | 233 296

Sections 154, 156(3) and 210 — Registration of FIR during pendency of application
u/s 156(3) CrPC or complaint — Permissibility of.

&RIY 154, 156(3) Td 210 — TUH. B URT 156(3) & 3l 3MTda 3feraT yRdrg &
ST V& & SR Y GAAT Ulddad ysilaeg (ham ST — 3= |

234 297

Sections 156(3) and 173 — Delay in investigation — In case of undue delay, petitioner
may approach the concerned Magistrate u/s 156(3) of CrPC.

€IRTY 156(3) U4 173 — AL # fdcid — MR faciq o Reafa # anferaradt
gRT 156(3) TUH. & faifa Hafdd ARG e @& THeT ST AdhdT 8| 235 298

Section 167 — (i) Further remand — Whether formal application is necessary?

(ii) Extension of further remand — Whether order of Magistrate is compulsory?
(iii) Megal detention — Appropriate remedy.

€IRT 167 — (i) IZATac! AFRET — FIT NTATRS AASH AATID 2 °
(il) TeaTqacd! JIFRET &7 I SIHT — RN ARG S & JMMeeT 3rfHard &7
(iii) 1dyr R — IfUd SUAR | 236 298

Sections 167(2) and 397 — Revision — Maintainability — Revision is maintainable against
an order passed upon the application for default bail.

€RTY 167(2) Td 397 — YARIET0T — UIYUIRIAT — SfIehA ST 3TTda-T IR TR e
@ g g yged arg Bl B | 237 300
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ACT/ TOPIC NOTE PAGE
NO. NO.

Sections 232 and 233 — See Section 304-B of the Indian Penal Code, 1860 and Section
113-B of the Evidence Act, 1872.

HIRTY 232 U4 233 — <% AR TUS Giadl, 1860 P €IRT 304—% UG @16y Ao,

1872 P GRT 113—% | 250 310
Section 228 — Abetment to suicide — Framing of charge.
€IRT 228 — 3MHEAT PI YR — 3RIY Pl AT | 238 300

Section 311 — See Section 19 of the Prevention of Corruption Act, 1988.

SRT 311 — S YR AR SIfSf=H, 1988 &) &IRT 19 | 266 324

Section 313 — See Section 106 of the Evidence Act, 1872.

SIRT 313 — < &Y IIfAIH, 1872 B &IRT 106 | 244 305
Section 354 — See Order 20 Rule 4 of the Civil Procedure Code, 1908.

SIRT 354 — <% fufdeT ufdhar Gfedr, 1908 &1 3Meer 20 w9 41 227 290

Section 378 — Appeal against acquittal — Interference when not warranted.
€RT 378 — QYfdd & fawg 3rdledl — od gwier Sfaa e | 239 301

Sections 437 and 439 — Rule of parity; applicability of — Cancellation of bail — Whether
bail granted to co-accused persons subsequently on the ground of parity will also be
cancelled where bail of original accused stands cancelled?

SIIRTY 437 U4 439 — §9AT & 49 &) YISl — ST <€ fHar SIHEr — T
HE—IIYTHATOT BT a1 § HAAT & IMMER TR &I TS STHAA 4l I R &l ST T8
ol AFAYH DI STHMA & 8T TS 81?7 240 302

Sections 438 and 482 — (i) Anticipatory bail; grant of — For a limited period of time is
permissible — However, recording of reasons therefor is mandatory.

(i) Anticipatory bail; rejection of — Whether after rejecting application u/s 438 CrPC,
Court can grant relief of protection from arrest to the accused?

€IIRT 438 U4 482 — (i) 31UH SHMT WIHR HAT ST — HWIAT ae & folu 3=
g — iy, sd folv RO &7 oRgdsg fhar ST srfvart 2 |

(i) 1R ST SRATER fhar ST — RIT €T 438 U3, BT ATASH SRATHR HRA
& g1e, IR IARIFT bl RRUART § GReTm Bl FEIdl U&H & bl o7
229 292

Section 439 — Bail — Imposing of onerous conditions.

IRT 439 — ST — §HR Il BT SARRYT | 241 303
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ACT/ TOPIC NOTE PAGE
NO. NO.

Section 439 — Bail — The applicant, who is arrested solely on the basis of the statement
made by the co-accused and his own confessional statement, is entitled to be released
on bail.

€RT 439 — ST — dTerefl oY daet He—arRmeEl gRT fhy U e Ud Sad
W & P B & MR R ARGIR B /1 8 S99d W) BI$ S &l
MBI 2 | 242 304
Section 439 — See Section 2(a) of the Contempt of Courts Act, 1971.
€IRT 439 — <% AT ATA IR, 1971 & ORT 2(F) | 230* 294
CRIMINAL TRIAL :
ITuRIeI® fagaroT -

— See Sections 3(1)(r), 3(1)(s), 3(2)(va), 18 and 18-A of the Scheduled Caste and
Scheduled Tribes (Prevention of Atrocities) Act, 1989.

— < AT ST 3R e SIS (SreAraR aron) sifdifm, 1989 &1 aRY
3(1)( ), 3(1)@), 3(1)(@1.®), 18 Ud 18— | 268 328
EVIDENCE ACT, 1872
ey JferfraH, 1872

Sections 3 and 45 — (i) Child witness — Credibility of.
(ii) Fingerprint — Importance of clarity in process of collection of sample.
(iii) Fringprint report — Nature of.

€RTY 3 U9 45 — (i) 9rc1 el 3 foeaaiar|
(i) SRTeA forg — afad el @1 Ufshar H Tqedl &l Hed |
(iii) 3Rl forg ufddesT o1 eph | 254 314

Sections 3 and 134 — (i) Requirement of examination of all witnesses.

(ii) Credibility of withness — When he was not believed in respect of one accused, the
testimony of the said witness cannot be disregarded in case of another accused.

SRIC 3 U4 134 — () A% AR & URIET0T B Mg |
(ii) e B fozaaidr — o9 th Afgad & dof #F wel favawiy T8 8,
e @ foeaaiedr e g @ ded # s wiE &1 oIkl 2

243 305
Section 25 — See Section 439 of the Criminal Procedure Code, 1973.

SIRT 25 — < gUs Yfhar Afadr, 1973 &) &RT 439 | 242 304
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ACT/ TOPIC NOTE PAGE
NO. NO.

Sections 41, 42, 43, 65, 74 and 76 — Cancellation of instrument — Action is in rem or in
personam?

— Public documents and public record of private documents — Distinction.

€IIRTY 41, 42, 43, 65, 74 Ud 76 — folad &1 [THIY — HRATS AdGel & 3l

fdraell?

— Alh TS 3R ol gwardsti & dlid 3ff¥erg — favg | 271 (i) 332
& (iii)

Section 68 — Proof of “Will” — Burden is on the propounder of the “"Will” to prove that the

“Will” was executed in his favour by the testator — Even if the "Will” is not challenged by
anybody.

HIRT 68 — a¥IId B Fifdd fbar SIHT — adId & YKddd W) YR 8idl & & a8
Ifdd B b aiIddd! gRT 9 Uel § aigd fAerfed @ 18 o — J8f da b
Ife TR B fooeft & grRT AR 9 90 @ 1S 8 a9 A 222 (i) 279

Section 106 — (i) Burden of proving facts especially within knowledge — When arises?

(ii) Circumstantial evidence; chain of — Failure of accused to give explanation u/s 313
CrPC — Whether can be used as a link to complete the chain of circumstances?

€RT 106 — (i) faRy S & Tf Bl A R & IR — Hg I~ 81T &7
(il) uRReIfTST= ATe BT BigAT — URT 313 TUJ. B I TCIHRIT o H AN
B TAwerar — a1 YRRIRIT &1 S@ell BT RT B & oY Vb bl & WU H SUART
P ST Al B2 244 305
Section 113-B — See Section 304-B of the Indian Penal Code, 1860.
&RT 13— — @ ARG GUS Wil 1860 &I €T 304—d| 250 310
Section 113-A — See Section 306 of the Indian Penal Code, 1860.
&RT 113—® — <@ WRAI TUs Wfadl, 1860 &I SR 306 | 252* 313
FAMILY COURTS ACT, 1884
B AT A+, 1884
Section 10 — Family Court — Trial — Use of Video-Conferencing.
&RT 10 — HH FRTAT — TR — ST HIEHRET BT SUAN |
245 307
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ACT/ TOPIC NOTE PAGE
NO. NO.

GUARDIANS AND WARDS ACT, 1890
A&addr ya gfaurea sifdrf-ras, 1890
Section 15 — (i) Custody of child — Visitation rights; grant of.

(ii) Visitation rights — Place of visit — Whether office of District Legal Services Authority is
a suitable place for visit of parent with child?

€RT 15 — () TP DI IAMREAT — FATBIT DT ANBR & b ST |
(il) DI BT STRADBR — HATBIT BT WIH — a1 ST AT Har HTiSavor &
BRI o & AR ATd—{IdT B erhrd & oIy SuY™ I 57 246 307
HINDU MARRIAGE ACT, 1955
fe~g faare sfeif-raw, 1955

Section 13 — (i) Marriage performed by way of affidavit — Validity of.
(ii) Whether notaries can notarize affidavit of marriage or divorce?

&RT 13 — (i) I9Y—9F & R [qarg T fhar /™1 — derar|

(il) @1 e fqarg srerar fqae 4w & IUT—uz BT AlCISS B Add 82
247 308

Section 13-B(2) — Divorce — Waive of cooling off period.
€RT 13—@(2) — fJars e — U @l # ge faar SFT| - 248 309
Section 26 — See Section 15 of the Guardian and Wards Act, 1890.
€RT 26 — < HREThdT Ud UfauTed A=A, 1890 @1 €RT 15| 246 307
INDIAN PENAL CODE, 1860
ARdI gus Higdr, 1860

Sections 34, 294, 323 and 506 — See Sections 3(1)(r), 3(1)(s), 3(2)(va), 18 and 18-A of
the Scheduled Caste and Scheduled Tribes (Prevention of Atrocities) Act, 1989.

€RTY 34, 294, 323 U9 506 — <¥d YA ST MR YA ST QIR
foramRon) Srferf, 1989 &I gRY 3(1)(<), 3(1)®), 3(1)@1P), 18 T 18— |

268 328
Section 302 — Non-recovery of weapon used — Effect of.
€RT 302 — UG BOR-IR &I S& 1 BIMT — Y | 249 310

Section 304-B — (i) Dowry death — Presumption when arises?

(ii) Soon before death — The phrase “soon before” as appearing in section 304-B IPC
cannot be construed to mean ‘immediately before’.

(iii) Regarding law u/s 304-B IPC r/w/s 113-B Evidence Act guiding principles.
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ACT/ TOPIC NOTE PAGE
NO. NO.

€RT 304— — () T2 I — SYURYN Pd II~ Bl 87

(i) 97 ¥ A gd — ararer e gd” ST b R 304—w AEH. # <RiT gar @
BT AATIT I Usel’ B WA H L] (HAT I Hebell |

(iii) &7 304—% WIS H. AU ORI 113—@ WMed JRFaH & Haer # Arfee

Rigic | 250 310
Sections 304-B and 498-A — Dowry death and cruelty — Proof of ingredients of both the
offences.

ERTY 304—% U4q 498—® — ool 4cg Ud hedl — QI SURTEN & ded wTfaa fba
STTAT | 251 313
Section 306 — See Section 228 of the Criminal Procedure Code, 1973.

€RT 306 — <% U Yfchar WfadT, 1973 &I &IRT 228 | 238 300

Section 306 — Abetment to suicide — Presumption u/s 113-A when attracted?
€T 306 — AHBAT & [TY GV — GRT 113—T PI JULRCN Hq 3MMh A BR?
252* 313
Section 364-A — Kidnapping for ransom — Essential ingredients explained.
€IRT 364—ab — R & {7 3UBROT — 37Ty ded WHSAG TV | 253 314
Sections 396 and 412 — See Sections 3 and 45 of the Evidence Act, 1872.
€RTY 396 UG 412 — <3 ey AR, 1872 &1 IR 3 UG 45 |
254 314
INDIAN SUCCESSION ACT, 1925
ARG SRR AfIfH, 1925

Section 63 — See Section 9 of the Civil Procedure Code, 1908 and Section 68 of the
Evidence Act, 1872.

oRT 63 — <% fafdd ufthar Wfedr, 1908 @1 &RT 9 Ud wmey A=A, 1872 @l

¢RT 68 | 222 279
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015
fHe =g (@Tadl B @R AR GE01) AfeIf1T9, 2015

Section 12 — Bail — Where the release is going to defeat “ends of justice” then child in
conflict with law should not be released on bail.

HRT 12 — SHHd — ST8T ReT$ A IR &7 33 fAhe 89 @) ameidT & agf W
fafer &1 Ieci=g B el dTcdd Dl STHIFT UR Aol Blel di]y | 255 316
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ACT/ TOPIC NOTE PAGE
NO. NO.

LAND ACQUISITION ACT, 1894
3ot IferaH, 1894
Section 3 — See Sections 20 and 21 of the Specific Relief Act, 1963.
g1 3 — <% faffds rga e, 1963 ®1 gRW 20 UG 21| 272 336
LAND REVENUE CODE, 1959 (M.P.)
H—Iored Gfedr, 1959 (H.9.)

Sections 31, 110 and 178 (1) — See Section 9 of the Civil Procedure Code, 1908 and
Section 68 of the Evidence Act, 1872.

&RIC 31, 110 Ud 178(1) — <& fufaer ufdear wfadr, 1908 @1 aRT 9 Ud Amey
JNMIH, 1872 BT GRT 68 | 222 279

Sections 109 and 110 — (i) Mutation proceedings — Effect of delay.
(ii) Revenue Courts — Procedure to be followed.

HRI¢ 109 UG 110 — (i) AMIAR] HRIAE! — e &1 99 |
(ii) ToTE ST — gTe™ B ST dTell Ui | 256* 317
Section 165 (7-b) — Leased property — Sale — Whether a lessee has a right to sell?
&RT 165 (7—W@) — USTIdhd AUl — A — FIT U YR DI b e Bl
3IfPR BT 87 257 318
LIMITATION ACT, 1963
g srferfsram, 1963
Section 5 — Condonation of delay — Inordinate delay in filing appeal by the State.
ORT 5 — fdciq & fhan ST — o7 gR1 el Uqa bel | fhan T srcfdes
faeiq | 259 319
Section 5 — Condonation of delay — Whether filing of an application u/s 5 is mandatory?
&RT 5 — facia &M fohar ST — @ faeld & {6 ST 8 &RT 5 & 3iaid 3faas
Y fdham ST 3= 872 258 319

Article 58 — Limitation — Starting point for filing suit for partition.
IS 58 — URAAT — A9 & for 918 ud fhdl ST & uRw g
260 320
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ACT/ TOPIC NOTE PAGE
NO. NO.

Article 137 — See Section 11 of the Arbitraition and Conciliation Act, 1996.
AT 137 — < ARIRYH 3R eI A, 1996 BT &R 11 |
218 275

M.P. CIVIL SERVICES (CLASSIFICATION, CONTROL AND APPEAL)
RULES, 1966

7.9. fafaa dar (@ffexor, fa=er va erdier) a4, 1966

Rules 2(f) and 10 — Departmental enquiry — Punishment of censure cannot be imposed
on any retired government servant because retired government servant is not included
in the definition of Government Servant as defined in Rule 2(f).

et 2(3) Td 10 — fouri St — AT e & 9 10 @ siafa aRfder &
Tus fHell WaTged e dHan! R IAERINT &1 fhar S daar 8 aife
A B HHAR FRE—2(F) § R¥INT e Han) & gy 4§
aftfera 81 21 270 331
MOTOR VEHICLES ACT, 1988
Arexa™ Aferfras, 1988

Section 128 — Contributory negligence — Tripling on Motorcycle — Presumption of
contributory negligence cannot be raised.

EIIRT 128 — ANTERIT SUTT — HICRAIDh R TIF ARl — IFERIT ST BT SR
Bl BV ST Ahell B | 261 321

Sections 147 (1) and 157 — Theft of vehicle — Liability of insurance company — Where
insurance company compensate the owner for theft.

SRTC 147 (1) TG 157 — 184 &I ARI — &1 HUY BT <RI — STgt 191 Ha=
e @Y Bl IR & forv gfax ue™ &R <Y B | 262 321

Section 166 — Contributory negligence — Pillion rider — Only sleeping by pillion rider
itself does not come under the purview of contributory negligence.

&RT 166 — ANTERI SULT — Y'Y 93T IR — QAT ar8- IR NI's §8 R &1 Al
SIET A5 AR U a1 Ao § 8] 377aT 2 | 263 322

Section 166 — Substitution of legal representatives — Application filed under Order 22
Rule 3 of CPC in a claim petition should not be dismissed on hyper technical ground for
non-filing of delay condonation application.

&RT 166 — fAftrep UfTMfERT o1 ufoRemu= — b Foiw arferent # U 3MaesT i
amaer 22 T 3 9.9, & facid ™ fdhd S 2q e URId el B ST oI
fI—ThIdb] JMER UR IIIBR &1 fhar ST =2y | 264 323
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ACT/ TOPIC NOTE PAGE
NO. NO.

Section 166(1)(c) — Claim petition — Legal representative — Major son of deceased is
also included in the term of Legal representative and he is also entitled for compensation.

&arRT 166(1)(T) — <rar A1fdr — fafde gfafife — gae o aaws ga 91 fafdes

gfaffer of 2o 3 arar 7 8k a8 |1 ufdax u &1 AHRI 5| 265 323
N.D.P.S. ACT, 1985
W 3ATufer R gl ugref srferfes, 1985

Sections 8, 15, 29, 53 and 67 — See Section 439 of the Criminal Procedure Code, 1973.

€RIY 8, 15, 29, 53 Ud 67 — < QUS UfhAT WlAdT, 1973 &I €RT 439 |

242 304

NOTARIES ACT, 1952
Tredt arferfem, 1952

Sections 2(d) and 8 — See Section 13 of the Hindu Marriage Act, 1955.

&gRIY 2(9) U9 8 — < fa=q fdars aifi-H, 1955 &1 o1 13| 247 308
PREVENTION OF CORRUPTION ACT, 1988
geraR Fraror aferfaH, 1988

Section 19 — (i) Binding Precedent — Effect of obiter dicta of the Supreme Court.
(ii) Permissibility of — Examination of sanctioning authority through video conferencing.

€RT 19 — (i) IIPR Yd I — Iead¥ IR & ga-ifdd & w9 | Ry 1y
rfafreed &1 uwid |

(i) R TR & ST BRI & ArH | IeT07 B ST |
266 324

RIGHTS OF PERSONS WITH DISABILITIES ACT, 2016
feearo= SR srfSrf<raH, 2016

Sections 2(r), 2(s) and 20 — (i) Scheme of disability under 2016 Act — Explained.
(i) Right of persons with disabilities — Principle of reasonable accommodation — Discussed.
(iii) Grant of facility of scribe in competitive examination.

gRIY 2(<), 2(81) TT 20 — () 2016 & AT & &N fAdmetiTar a1 Aorr —
e Pl TS |

(i) feeisHl & SR — Jfadgaa smara &1 figid — @ df @ T |
(iii) IR gieqr ¥ oRgep @ Glaer ya fdar ST 267 325
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SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989

g faa sifa va srggfad s @rearar Haron) siferfras, 1989

Sections 3(1)(r), 3(1)(s), 3(2)(va), 18 and 18-A — (i) Offence under Act, 1989 — Nature of
— Whether the offences of IPC which are bailable in nature and allegation thereof if
made u/s 3(2)(va) of the Act of 1989 will also be considered as bailable?

(ii) Anticipatory bail under the Act of 1989 — When the offences are bailable in nature.

(iii) Whether direction regarding arrest issued by the Supreme court in Arnesh Kumar v.
State of Bihar and anr., (2014) 8 SCC 273 are applicable to the offences committed under
the Act of 19897

gR1Y 3(1)(3), 3(1)(&). 3(1)@1.®), 18 TG 18— — (i) fAFTH 1989 & 3fala
3IURTY &1 YTl — AT AIGH. & IR Sil b ST Uhfa & 8 3iR afe srfafras
1989 T HRT 3(2)(31.%) & AT S MY Y TV Bf q9d FAT I8 HT STHT
% w9 ¥ foarR # forar sem?

(i) rfarferT 1989 @ 3fdfa 3MM ST — ST9 JURTET ST Ui € |

(iii) @7 STaTH ST gRT RN & Hae | 397 AR [d%g 870 37,
(2014) 8 THRHRA 273 & &R0 H SN feen—fAcer rfdfem 1989 & wder # wAawg

27 268 328
SERVICE LAW:
dar fafer:

— Adverse remarks against subordinate judicial officer.

— IR AR® ARG & faog ufdae fewof| 269 330

— See Rules 2(f) and 10 of the M.P. Civil Services (Classification, Control and Appeal)
Rules, 1966.

— < 7.y, fifde dar (@ffa=or, =T va rdier) feH, 1966 & 1 2(3) W& 10 |
270 331
SPECIFIC RELIEF ACT, 1963
faffdse argaiv aifarfram, 1963

Sections 10, 31 and 34 — See Sections 8, 11 and 16 of the Arbitration and Conciliation
Act, 1996 and Sections 41, 42, 43, 65, 74 and 76 of the Evidence Act, 1872.

€IRTY 10, 31 UG 34 — < AR UG Golg AMTIH, 1996 Bl 91RTG 8, 11 Td 16
TAT A1y AT, 1872 B URIU 41, 42, 43, 65, 74 Ud 76 | 271 332
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Sections 20 and 21 — Specific performance of agreement to sale — Property acquired by
State during pendency of suit — Effect of decree in such suit.

€RTY 20 U4 21 — fashy ardy &1 fAffds srgure — arg dead & SR T gRT
Jufed srfewfed & 1 — U a1€ # snsifid &1 wa | 272 336

Section 34 — See Section 9, Order 7 Rule1 and Order 22 Rules 4 and 11 of the Civil
Procedure Code, 1908.

HIRT 34 — <% Rafder gfhar Afedn, 1908 & 9RT 9, 3MeT 7 439 1 U4 3meer 22 =
4 Ud 111 223 281
STAMP ACT, 1899
ey ferfas, 1899

Sections 33, 35 and 38 — Insufficiently stamped document; impounding of — Whether
such document be returned to the party who has chosen not to place reliance upon the
document in evidence?

gRIY 33, 35 U4 38 — JUIT U A I TSl b1 URag fbar Sem — a1
UHT SIS G Y&ThR bl AICTIT ST Hehdll B [STa- d1ed & U ¥ SwTdel Udd
T8 R BT [dwed g1 B1? 273+ 337
Section 35 — See Sections 8 and 11 of the Arbitration and Conciliation Act, 1996.
€RT 35 — W AR Ud Yols I, 1996 &1 TRV 8 Ud 11 |

217+ 274

Section 35 and Schedule 1-A, Article 5(3)(i) — (i) Nature of document.

(ii) Registered document — Determination of stamp duty — Whether Court can look into
insufficiency of stamp duty?

€RT 35 U4 AT 1-T, I <7 5(3)(i) — (i) TS &1 Ty |

(i) ISTIpd faera — i Yob BT FEIRY — T IR WY e &I ATITId]
W fIaR B Al 87 274 338
Sections 49 and 50 — Refund of stamp duty — When permissible?

€IRTY 49 UF 50 — ¥ Yod & AT — HY 3 &7 275* 339

THE RIGHT TO FAIR COMPENSATION AND TRANSPARENCY IN LAND
ACQUISITION, REHABILITATION AND RESETTLEMENT ACT, 2013

A a6, gAai 3R gaadaeenue | Sfua gfaax siiv urefRRfar
&1 AVSR A, 2013

Section 3 — See Sections 20 and 21 of the Specific Relief Act, 1963 and Section 3 of the
Land Acquisition Act, 1894.

ORI 3 — <d faffde gy ifdf s, 1963 & gRIT 20 Td 21 T Y—3riA
AT, 1894 P IR 3| 272 336
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TRANSFER OF PROPERTY ACT, 1882
wufed sfavor sferfras, 1882
Section 105 — See Section 12 of the Accommodation Control Act, 1961 (M.P.).

HRT 105 — <& U 07 AffSgH, 1961 (AY.) & aRT 121 216

PART-I1A
(GUIDELINES)

1. Guidelines for Criminal Courts while considering bail applications at the
stage of filing of chargesheet.

PART - 111
(CIRCULARS/NOTIFICATIONS)

1. Notification dated 07.09.2021 of the Law and Legislative Affairs Department,
Government of Madhya Pradesh regarding Amendment In Madhya Pradesh
Judicial Service (Recruitment and Conditions of Service) Rules, 1994.

2. Notification dated 06.04.1992 of the Excise Department, Government of
Madhya Pradesh empowering officers of the Excise department under various
provisions of Madhya Pradesh Excise Act, 1915.

PART -1V
(IMPORTANT CENTRAL/STATE ACT & AMENDMENTYS)

1. The Madhya Pradesh Excise (Amendment) Act, 2021
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EDITORIAL

Esteemed Readers,

One of the finest brains, Albert Einstein said; “Education is not the learning
of facts but the training of mind to think.” The recognition of this proposition is
reflected in the observation of judicial education and training which is well
accepted as a part of judicial life. It is imperative for the preservation of judicial
independence that our mental prowess is sharpened and enhanced at every
single step of the way. This feat can only be achieved if the element of
accountability is present in the areas of judging.

The object of judicial education and training is to promote the competency
and professionalism of the judiciary. Withal, the task of maintaining judicial
competence depends on the disposition of the judiciary itself to assure that its
members are knowledgeable and skilled in the study of the law and its
development and that judges are disciplined in the application of legal principles
and the art of conducting judgments.

Judicial education is the primary means to advancing judicial competency
and building public trust and confidence in the judiciary. The opportunity to
learn new things and review current information valuable to maintaining the
wholeness of the judicial system is limitless. Proper administration of justice
can be accomplished through education and training. It increases efficiency,
innovation and effectiveness in justice dispensation to the citizenry. As litigation
becomes increasingly complex, judges must have an informed understanding
of a broad rung of scientific and technical legal issues. The judicial education
and training help maintain a high level of competence to assist judges in carrying
out their responsibilities and to provide accurate and timely justice to the public.

Our Academy is undertaking this task through a comprehensive system
of mandatory induction as well as continuing education and training to the
members of the District Judiciary.

Coming to the activities of the Academy, in the months of September &
October, Workshops on — Key issues relating to Family Laws, Cyber Laws &
Electronic Evidence, Interactive Sessions on — Identified Legal Issues and
Key issues relating to Criminal Appeals & Revisions/Civil Appeals as well as
Symposium on — Forest & Wildlife Laws were conducted. The Academy, in a
phased manner, is also resuming its in-person training, which is conducted
physically, unlike the online course that was conducted virtually. Two Refresher
Courses for the Civil Judge (Entry Level) of the 2019 batch were organized in
the Academy. In all these programmes, 939 Judges of the District Court
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participated. Over time the Academy will conduct a full-fledged programme in
its premises. Slowly, the old glory shall return.

This Journal is the collective involvement of all the members of the district
judiciary. For the past couple of months, there has been a surge in the number
of articles that the Academy is receiving from young and promising Judges. |
appreciate your involvement and hope to see more content for the Journal in
the future.

As our family of intellectuals intrigued by the law widens, the response to
the performance of this Journal has been overwhelming, to say the least. This
Journal is held at such high standards only because of the positive feedback
and efforts put in by the consumers of our content. Refinements as and when
required that are mentioned by our esteemed readers help us to strive for
academic and literary perfection consistently and constantly. Every single
feedback with constructive criticism helps us reach one step closer to that
goal. This symbiotic relationship helps us remain motivated to put in more
effort, research and take the time to fine-tune our content that best suits you.
Owing to the massive importance that our valuable readers have in the making
of this Journal, we appreciate and encourage feedback from all of you. We
invite your feedback on this iteration of the Journal so that our aim to constantly
improve ourselves remains undeterred.

The journey through 2021 has been tumultuous. But as we arrive to the
final quarter of this year, the ray of hope that is often mentioned by wise people,
is finally presenting itself in front of us. With the threat of the pandemic
subsiding, we are now observing the resumption of physical courts all over
the country. It is commendable how the judiciary managed to continue its pursuit
to provide justice to the people even as the whole world was in shambles.
There is a reinvigorated spirit amongst us that gives us hope to continue our
journey in this pursuit.

Lastly, we are ecstatic to function under the patronage of our new Chief
Justice Hon’ble Shri Ravi Malimath from this month. We are sure, with His
Lordship’s multi-dimensional forethought, the Academy will touch new heights
in the paths that lie ahead.

Ramkumar Choubey
Director
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WELCOME TO HON'BLE THE CHIEF JUSTICE
SHRI RAVI MALIMATH

Hon'ble Shri Justice Ravi Malimath has been
appointed as the 27" Chief Justice of Madhya Pradesh.

His Lordship was born on 25" May, 1962.

His Lordship's paternal grandfather late Justice
S.S. Malimath was a freedom-fighter and a pioneer in the

-—. struggle for the unification of Karnataka. He rendered
yeoman service to the State as Chairman of the Inter-

State Border Dispute Committee concerning the districts

of Belgaum and Kasargod. He was one of the first two judges to be appointed
as a Judge of the High Court of Mysore (now Karnataka).

His Lordship's maternal grandfather late Dr. S.C. Nandimath was an
acclaimed scholar in Theology, Linguistics, Epigraphy, Sanskrit and
Kannada. He was conferred with a Doctorate by the University of London on
the subject “Theology of the Saivaagamas”. He dedicated his life to the
cause of education and established various educational institutions in the
backward areas of Northern Karnataka. He was an eminent Professor and a
Principal, who, subsequently, became the Vice Chancellor of Karnataka
University.

His Lordship's father late Dr. Justice V.S. Malimath is recognised as one
of'the finest Chief Justices ever. He was an eminent Chief Justice of the High
Court of Karnataka and, later on, of Kerala. He has made monumental
contributions for reformation of the legal system. He was Chairman of the
Arrears Committee, Chairman of the Committee on the Reforms in Criminal
Justice System, etc.

His Lordship graduated in Commerce from M.E.S. College, Bangalore
and completed Law Degree from Sri Jagadguru Renukacharya College of
Law. Thereafter, joined the chambers of Sri Shivraj Patil, who was, later on,
elevated as a Judge of the High Court of Karnataka and, thereafter, as a Judge
of the Supreme Court of India. His Lordship practiced in almost all fields of
law. His Lordship was appointed as an Additional Judge of the High Court of
Karnataka on 18" Febuary, 2008 and as Permanent Judge on 17" Febuary, 2010.
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As a Judge of the High Court of Karnataka from 18" February, 2008 to
2" March, 2020, His Lordship delivered final judgments in 44,886 cases.
The statistics indicate that this is one of the highest number of disposals in
the State. As a Judge of the High Court of Karnataka, worked very
effectively as the Administrative Judge of many districts and chaired various
Administrative Committees. His Lordship was the President of the
Bangalore Mediation Centre from 1% May, 2017 to 26" J anuary, 2018 and
President of the Karnataka Judicial Academy from 27" November, 2018 to
12" January, 2020. Was also the Executive Chairman of the Karnataka State
Legal Services Authority from 6" October, 2019 to 4" March 2020. His
Lordship was transferred as a Judge of the High Court of Uttarakhand and
was administered oath on 5" March, 2020. His Lordship was appointed as
the Executive Chairman of the Uttarakhand State Legal Services Authority
w.e.f. 13" May, 2020 and was appointed as the Acting Chief Justice of the
High Court of Uttarakhand w.e.f. 28" July, 2020. Various reforms for the
betterment of the judiciary in Uttarakhand were undertaken and in a short
span of 149 days, rendered final judgments in 1501 cases.

His Lordship was transferred and took oath as a Judge of the High Court
of Himachal Pradesh on 7" January, 2021. Was appointed as the Executive
Chairman of the Himachal Pradesh State Legal Services Authority on
25" Febuary, 2021. Assumed charge of the office of Chief Justice (Acting)
w.e.f. 1" July, 2021.

A number of reforms were introduced on the judicial as well as the
administrative side. In 105 working days of the Court, His Lordship
disposed 1,511 main cases. More importantly, 29 cases which were more
than 10 years old and 128 cases which were more than five years old were
disposed of during this period.

On being appointed as the Chief Justice of Madhya Pradesh, His
Lordship was administered oath of office at Raj Bhawan, Bhopal by the
Governor of Madhya Pradesh on 14" October, 2021. His Lordship was
accorded welcome ovation on 20" October, 2021 in the Conference Hall of
South Block of High Court of Madhya Pradesh, Jabalpur.

We on behalf of JOTI Journal, welcome His Lordship and wish him

a healthy, happy and successful tenure.
[ J
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FAREWELL TO HON’BLE SHRI JUSTICE MOHAMMAD RAFIQ
ON HIS LORDSHIP’S TRANSFER TO HIGH COURT OF
HIMACHAL PRADESH AS CHIEF JUSTICE

Hon’ble Shri Justice Mohammad Rafiq, Chief
Justice of the High Court of Madhya Pradesh has been
transferred to High Court of Himachal Pradesh as Chief
Justice.

His Lordship was born on 25" May, 1960 at
Sujangarh in Churu district of Rajasthan. After obtaining
degrees of B.Com, LL.B and M.Com., His Lordship was
enrolled as an Advocate on 8" July, 1984,

His Lordship practised in Rajasthan High Court in almost all branches
of law. Worked as Assistant Government Advocate for the State of Rajasthan
from 15" July, 1986 to 21" December, 1987 and Deputy Government
Advocate from 22" December, 1987 to 29" June, 1990. His Lordship
appeared for the State of Rajasthan from 1993 to 1998 and also represented
the Union of India as Standing Counsel from 1992 to 2001. His Lordship
also represented the Indian Railways, Rajasthan State Pollution Control
Board, Rajasthan Board of Muslim Wakfs, Jaipur Development Authority,
Rajasthan Housing Board and Jaipur Municipal Corporation. His Lordship
was appointed as Additional Advocate General for the State of Rajasthan on
7" January, 1999 and worked as such till his Lordship's elevation.

His Lordship was appointed as Judge of the Rajasthan High Court on
15" May, 2006. His Lordship also worked as Acting Chief Justice of
Rajasthan High Court twice; from 7" April, 2019 to 4" May, 2019 and from
23" September, 2019 to 5" October, 2019. His Lordship was also the
Executive Chairman of the Rajasthan State Legal Services Authority and the
Administrative Judge of the Rajasthan High Court prior to appointment as
the Chief Justice. His Lordship was the Chief Justice of the High Court of
Meghalaya from 13" November, 2019 to 26" April, 2020 and was Chief
Justice of Orissa High Court from 27" April, 2020 to 2™ January, 2021.
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On appointment as 26" Chief Justice of the High Court of Madhya
Pradesh, His Lordship was administered oath of office on 3" January, 2021.

During His Lordship's tenure as Chief Justice of Madhya Pradesh and in
his capacity as Patron of Judicial Education, His Lordship took keen interest
in the academic activities of the Academy and provided all round
motivation, support and guidance for diversifying the academic activities of
the Academy.

On being appointed as the Chief Justice of High Court of Himachal
Pradesh, His Lordship was accorded farewell ovation on 12" October, 2021.

We on behalf of JOTI Journal, wish His Lordship a healthy, happy

and successful tenure.
[}

APPOINTMENT OF
HON'BLE SHRI JUSTICE PRAKASH SHRIVASTAVA
AS CHIEF JUSTICE OF CALCUTTA HIGH COURT

Hon'ble Shri Justice Prakash Shrivastava, who
occupied the august office of the Judge of the High Court
of Madhya Pradesh for more than thirteen years has been
appointed as the Chief Justice of Calcutta High Court.

Hon'ble Shri Justice Prakash Shrivastava was born
on 31" March, 1961. After obtaining B.A. degree from
St. Aloysius College (University Merit) and M.A. in
Economics in First Class First and LL.B. in First Class First from RDVYV,
enrolled as an Advocate on 2™ February, 1987.

His Lordship is a recipient of various medals like Jabalpur Rotary Club
Gold Medal and Late N.M. Deshpande Memorial Gold Medal for scoring
highest marks in M.A. (Economics), Late Nishikant Chouksey Memorial
Gold Medal for obtaining highest marks in Statistics in M.A. (Economics)
and Shri O.P. Mishra Memorial Gold Medal for scoring highest marks in
LL.B. His Lordship was a practicing lawyer at the Supreme Court and the
High Court of Madhya Pradesh at Jabalpur for about 20 years i.e. from 1987
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to 2007. His Lordship represented State of Chhattisgarh in the Supreme
Court as standing Counsel from June 2001 to December 2004 and counsel
for Municipal Corporation, Jabalpur and Bilaspur, Regional Rural Bank,
Chhattisgarh and M.P. Warehousing Corporation.

His Lordship was appointed as Additional Judge, High Court of
Madhya Pradesh on 18" January, 2008 and Permanent Judge on 15" January,
2010.

During His Lordship's tenure in the High Court of Madhya Pradesh,
rendered valuable services as Administrative Judge, Chairman, Governing
Council of Madhya Pradesh State Judicial Academy, Executive Chairman of
State Legal Services Authority (SLSA) and Senior Member of various
Executive Committees of High Court.

His Lordship has been a constant source of inspiration for the Judges of
Madhya Pradesh. His Lordship took keen interest in the academic activities
of the Academy and provided wholesome motivation and support. The
Academy is deeply indebted for His Lordship's kind support and benevolent
guidance.

We on behalf of JOTI Journal, wish His Lordship a healthy, happy

and successful tenure.
[ J

HON'BLE SHRI JUSTICE VIVEK AGARWAL
ASSUMES CHARGE AS JUDGE OF HIGH COURT OF
MADHYA PRADESH

Hon'ble Shri Justice Vivek Agarwal, on His
Lordship's transfer from Allahabad High Court to High
Court of Madhya Pradesh, was administered oath of
office on 20" October, 2021 by Hon'ble the Chief Justice

=5
' Shri Ravi Vijaykumar Malimath.

His Lordship was born on 28" June 1967 in Kasganj,

Uttar Pradesh. After completion of education, His

Lordship was enrolled as an Advocate in August 1992 and practiced at Civil,
Criminal and Constitutional sides.
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His Lordship was appointed as Additional Judge of High Court of
Madhya Pradesh on 7" April, 2016 and Permanent Judge on 17" March, 2018.

After approximately three and half years, His Lordship was transferred
to the High Court of Allahabad and took oath as Judge of the Allahabad High
Court on 17" October, 2019. After almost two years, His Lordship is again
with us.

We on behalf of JOTI Journal, welcome His Lordship and wish him

a healthy, happy and successful tenure.
]

APPOINTMENT OF
HON'BLE SHRI JUSTICE PURUSHAINDRA KUMAR KAURAV
AS JUDGE OF THE HIGH COURT OF MADHYA PRADESH

Hon'ble Shri Justice Purushaindra Kumar Kaurav
was administered oath of office on 8" October, 2021 as
Judge of the High Court of Madhya Pradesh by Hon'ble
the then Chief Justice Shri Mohammad Rafigq.

His Lordship was born on 4" October, 1976 at
Village Dongargaon, Tehsil Gadarwara District
Narsinghpur (M.P.). After obtaining degrees of B.A.
from RDVYV, Jabalpur (M.P.) and LL.B. from NES Law College Jabalpur
(M.P.), enrolled as an Advocate on 31" July, 2001 with State Bar Council of
Madhya Pradesh. His Lordship started practice under the able guidance of
his maternal uncle Shri V.S. Choudhary, Advocate and independent practice
from the year 2006 onwards in various fields of Law.

His Lordship was Deputy Advocate General from 15" July, 2009 to
27" December, 2012, Additional Advocate General from 27" December,
2012 to 6" June, 2017 and held the post of Advocate General twice from
6" June, 2017 to 15" December, 2018 & from 26" March, 2020 till elevation.
His Lordship was designated as Senior Advocate by the High Court of
Madhya Pradeshon 19" May, 2017.

His Lordship, as an advocate, served in different capacities as Member,
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Supreme Court Legal Service Committee, Chairman, Special Committee of
the State Bar Council of M.P.,, Joint Secretary of Madhya Pradesh High
Court Bar Association, Member of the Supreme Court Bar Association, New
Delhi and MP High Court Bar Association, Jabalpur, Member of Executive
Council and also in different capacities with various educational bodies like
State Universities and Colleges, Ex-officio member in the Governing
Council and Executive Council of the National Law Institute University at
Bhopal (M.P.) and Dharmashastra National Law University, Jabalpur
(M.P.). Also appeared as Special Counsel for the office of the Hon'ble
Chancellor of M.P. (who happens to be Hon'ble Governor of Madhya
Pradesh). His Lordship was appointed as Amicus Curie by High Court of
Madhya Pradesh in various cases and as Court Commissioner by the
Supreme Court. His Lordship was also part of various Committees of High
Court as Advocate General, such as Arrears Committee, Rule Making
Committee, Dispute Resolution Committee etc.

His Lordship represented the State of Haryana and also appeared in
various cases for High Courts of Madhya Pradesh, Delhi, Chhattisgarh,
Allahabad, Andhra Pradesh, etc. as also various Tribunals in Supreme Court
and various Govt. and PSU's at different Courts & Tribunals. His Lordship
participated as delegate for India on 16" December, 2020 in the
“4" virtual meeting of BRICS head for prosecution services”. His Lordship
was recognized as Paul Harris Fellow (End Polio Now) in appreciation of
tangible and significance assistance given for the furtherance of better
understanding and friendly relations aiming people of the world.

His Lordship published various articles, viz. ‘Continuing writ of
Mandamus — Classic Example’ and ‘Genesis of NGT’ in Journals such as
Madhya Pradesh Judicial Reporter and Madhya Pradesh Law Journal.

We on behalf of JOTI Journal, wish His Lordship a healthy, happy

and successful tenure.
°
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

Valedictofy Session of Institutional Advance Training COI-,ISC for
District Judges (Entry Level) appointed on promotion (04.09.2021)

N
m - ' a 1 e —

Online Workshop on — Family Laws Online Interactive Session on — Identified
(04.09.2021) Legal Issues (18.09.2021)
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

Refresher Course for the Civil Judges, Junior Division of 2019 Batch (Group-I)
(13.09.2021 to 17.09.2021)

Refresher Course for the Civil Judges, Junior Division of 2019 Batch (Group-II)
(20.09.2021 to 24.09.2021)
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

Types of Cyber Crimes

* Denial of Service (DoS) atack: t s an attempt to make
machine or network resource unavailable to s intended
user,

+ It generally consiss of effort to temporary or
indefinitel interrupt o suspended semvices o  host
connected to theintemet,

Online Workshop on — Cyber Laws &  Online Interactive Session on — Key issues
Electronic Evidence (25.09.2021) relating to Criminal Appeals & Revisions
(25.09.2021)

Online Symposium on — Forest & Wild  Online Interactive Session on — Key issues
Life Laws (23.10.2021) relating to Civil Appeals (30.10.2021)
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PART -1

JefqUs B IYell U9 AfahA § HRIEE d ]Us ST a1
Sad el
AP A (HIS)
AR I <ATRIS ADHTGH
R <08 HAidl (Wely d— “91.e.9.") & 9RT 53 TUSQEN &I aiiidhol Bl
g ot foeft sy & forw Ry o wad € R vodl @Wos sricre 3 wwHEfdd B
IEH. 3R 3T Wl fSferdl RS9 PIg IR TUe1T B, TR & foly dRaNT &
TUS & fdded H a1rar AR U U 3rRicus &I ¥l UTae™ & © | favs ayell |
AT yrae <ve ufhan wAfadn, 1973 (Wely A—"g.4.9.7) D GRT 421, 424 TqAT 429
H Y by 1Y € | IR & THe JAef]US Bl ayel! IR 3iqus el H Afhd W)
BRI AT S BT DR By e SURT B & | $9 o & A T T W)

R faar 57 <& 2|

1. T YAD AW B foIg 3refqvs afeRIfa &= arfart @ am ¢ sreifqvs
BT A B3 A AP B R YA IR S fIY SRIAN BT 708 QAT
Jifvrartf 27
YAP IR & fory sricus feRiftd fhar siem aifvard =181 81 gvs fafr &

3T JURTY &Y SeclRd TUS § DRI I GUSHII BT 3R 3feiqus | 1" 3ferdT

“HRIART A 3T FfEUS A TUSHIT BT ATl BT I YA fham STrar 2 | Y

Rerfty # vt ® &5 ST8T ‘31orar 2reg &1 JR—INT fhaT 7 8 I8T 31igus SIfeRIfud fham Siem

3D & | ATEH. B SRT 64 UG &I1RT 30 AU & RcIshH TR BRIATH BT GUSICY o

BT UTaET BT & FoTaH "R FdhdT 8" (may) &8 & JART fham T/ & | 59 srfaRad

TUH. Pl GRT 421 & IR BT AT U] Al queay (fde oar 2 o selevs

< ¥ A M R TREN SRIERTG fhar Smem” # af]’ weg &1 YAnT fhar ST

U SAfORIUT B IMSUS: 1 el <l 2 |

RIS oy [d¥%g FIT [Aecls, 1953 @b.¢l.ol. 1265 H &Rl Sed RATCTY
TR AT feam = & b faaRer <IRITery gIRT 1eieus 31eT BT § fahd B W)
PRIART BT U JRRINT a1 ST 3gad € fobeg a8 gl 781 2 & ¢ qvs
MR foham SIa” | 31 T © b Ush Arel # 3rieve & |Ifasmd & oy eREN
BT gvs far ST Srfvard =g 7 |
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2. T T8 YIS AT ASia HRIAE T <vs A1 Sy agi i sjeigvs
ARG faar ST e 27

ALEH. Bl R 302 FAT B WY B (1Y I AT ATSHaT HRIA H AR AIE0S
q TS fbd ST BT Jrae™ Bl & | 39l OR8 & YTae Wiedl § 3 SuREl B
FHEel H AT 3 AAFTIHA # ) BT Wehdl B | T8I 3R’ Tex BT AN [HAT ST 3peigus
SIRRIAT frd ST T MM ST © | 31cT: I8 e 8 3 W A1el 3 srefevs siftRifta
BT ST 31O © | 39 Ty H AIGid getrl 97 wsv fdwg affierg v,
VTSR 1977 Twrel] 1323 a1 & | fobgg SivT b Geenfia & fob arrofiest drrar
BT AT T WY A AT FY0f S{a BT BRI BT & T 9og G098 B A Sia
@ 3 W & Ul Reafd 3 fasam erelevs iftRifua b Sme 98 waa faaei g | w|re
Bl U 31fqUs Bl el [ YR &1 ST | =ISSeid gefrl a7 -8 (Yata) &
IR ST81 Fg TUS ST TUS T ST X8T 81 d8f Yoids ¥ 3favs JAERINT Bl e
Bl DI FMINIG I DI Gl HRAT 81, 31T U Al H 3Mefavs ARRIMNT H H
31h HOR g el AU aAY 3R AP fqus IRRIMUT T&T HRAT =12 | T8l
Gifsd ufdaR Ao @ srata Uifgd & Ifaax feaman ST U aresT fadmed 81 ddhd

=l

3. efevs agell @) ufbar @ 27 afe Jefevs & =afasa =g dREM™
ARG fHar 11 81 a1 T 987 dohid aell aRe SRI &A1 a1fey af
Jefeve & AfdHH H SREMNE T vs Hd foram 8l al T Jefevs ayqd
BT ATfRy?

HLYQRT H AN 4 7 377<el (SIMURIED) & 199 352 & IIJER Ifd AT

ERT 3AQUS BT TUSIQY AT 77 B 31R 3ricue ST =181 fdvarr 131 7 7 *fera: 5 foham

T B 9 IR Achlel 7RI 575 @ @S (8) & Ivaiid fafder MuRIfdids Yot ushiag

PR I BT BRIATE BT | 17 360 4T 31favs ara1 18] B S 1 Reafer # wrr=re:

IR R SR &R BT Secid bRl 8 | G GANT [d%g H¥cl ¥od, (2017)

7 Tl 471 1 01 a1 11 © {6 dad Afdmd B SRIE™ YId o 4E 9

SIPRIART STRT 421 TUH. & I MIIUS el W Jad T8l & Il & | ST 37ef I

AMA! 3 3fTUS B gl W © S 9RT 421 TUH. & WP & AR TR e

ST T AT B H AqaT AfIRad g 7u Bl ARy HRUl | sriqus aqe de

BT YT 2 |

9 YR W ¢ b Al 31eiqus ol queraer faar 1 & iR 3reiqus guid: ST 18]
T ST a9 RO aYell B BRIATE! WRerd SR A1ty siefid e 575 WS (8) ©
IR 3MITUE & Il =g fafder muRTieIes yehvor WRerd fham S =nfav | offd st
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TP Il D1 B INC STIRI Buel DT Y © dI 39 GaeT H WU Fod <RI Pl SIu
. U1 /417 &A1® 07.10.2017 HBAYL! & ST STl ATV a_Yell DI brdTe! 3§
TAT AT (3R & JRTRET AT Iod AT & ARG Al g fawg
HE Y39 RIS, 2001 (2) CAYISYYT dlT 88 TAT §eil¥iE [av%g Hed Y9I W,
1981 Giveral 659 % fay v @il &1 i & H v@ 2 |

IRIGRId efl3rRE (qaiam) H s fear war § 6 afe sifga @l seiqvs &
I & AfIhH IR ARG HRIATH BT U QAT ST & A AT & folT 3fiavs
B! gl B oIy ae &1 frder oear Sfed 81 8 1 g9 AfdRaT Fag<id gaiie
(gaterT) ¥ v 3T T & 6 3 U IR e & gRT 31favs 31T o 4 JfcehH
& olg BRI HT TUS I foldT 7 8 AT 31iqUe ayel] & BRIATEl a8l I Sl el
2| U 9Ny H ARYSY Sod AT & Jafid S fadld g |

HIGH COURT OF MADHYA PRADESH: JABALPUR
/IMemol//
No. C/4107/ Jabalpur, dt. 07.10.2017

I11-15/57 Ch - 19

To,
The District & Sessions Judge,

Sub : Disposal of Miscellaneous cases (Criminal) pending for more than 5 years.
Ref : Registry Memo No. B/5326/1113-1-5/67 Ch-19, Jabalpur dt. 06.10.2017.
On the subject & reference mentioned above, it is stated that during the Video
Conferencing with the Districts, it has been observed that there are number
Miscellaneous Cases (Criminal) pending in almost all of the Districts, in Magistrates

Court and Sessions Court. Most of them are related to recovery of fine or proceedings
against surety under Section 446 of Code of Criminal Procedure, 1973.

In supersession of above referred Memo, | am further directed to draw
your kind attention that, if miscellaneous proceeding is pending against any
surety either for hearing of the surety or for recovery of fine, the Court should
endeavor to search out that whether the case of the concerning accused is still
pending in the Court or it has been disposed-off. If pending then search out that
whether the accused has appeared or not. If main case has been disposed-off
or the accused has appeared the miscellaneous proceedings against surety
may be disposed-off with appropriate order. Considering the facts of particular

JOTI JOURNAL - OCTOBER 2021 - PART | 195



case keeping in mind that the object is not to recover money but to ensure
presence of the accused.

In the matter of recovery of fine go through the provision of Section 421 &
424 of Code of Criminal Procedure, 1973 and Rules 363 of Madhya Pradesh
Rules & Orders (Criminal) and also to the Judgments of the High Court
of Madhya Pradesh, Dulesingh v. State of M.P., 1981 JLJ 659 and Laua Singh v.
State of M.P., 2001 Vol. I MPWN no.88.

The consolidated list of pending cases for recovery of fine amount be
provided to the Collector of the concerning District to seek the report that whether
there is possibility of recovery of fine in such cases. After obtaining the status
report appropriate steps may be taken accordingly. For the purpose of regular
monitoring this matter may be taken in the Meeting of “Monitoring Cell”.

Therefore, hereby it is requested that in the matter of recovery of fine
kindly go through the above referred provisions as well as the directions of
Hon’ble the High Court on judicial side.

Sd/-
Registrar (DE)

9 YR IWIF fdaad & I8 W & b Ife spiavs o o § Afcispa a1
HREN 3 T 81 A 8l A w8 a8 W 360 & srgER fafdy
3ITORTAD GehRUT Yol fham ST bl & | STel AfcrhA & oy Srrar =gl faar wam
2 ggf 3iqus ST T8l fHar SIar 8 A1 gRd a¥fell &l HRIATE! B S ARy | cfde
STEl 3iqUs ST AR H AfhH 8 IR HRIE B quslael faar w8 s fafay
SRS YT Gsildg Pl H RIeb il 81 & cifchl 31lqUe a¥ell B e gid W =18l
PRAT AIBY | VAT T AT ST FehelT & STaidh ORT 421 TUH. & UG d AFAR AT I
IR IRl ST T 31T< el & AT fIRIY HRUT Seoid B 1T 8 | IRl dl Hriare] |iRkerd
B H HLEH. DI GRT 70 H FeciRad IRATAT Al YTae Bl 1 &I H g1 A1fey |
STET SRR §IRT JMRIQUS ST -1 ¥ ANIHH DT HIRTART I foldT 10T & d8i Ufiax
@ MY qAT FALY BRI & T H aell B HRIATE! TE B S AR |

4. STl 9N YA & SURid Y Arefue aye A1 81 uT @ 8 98 YT fea
gHR FAT fHar wa? afe afRgea 3 afasy &1 sRE™ g4 fomn 8,
F1 a9 N I 363 A e = (@@ ya= forem =amaefer) a1 qd
Ifa 3maead 272

T8I R T JMERIUT 312iqus RT 421 TUM. B U & I TR Bl
3T B 31T ARy HIROT oigdg v gU 9l A © 3R 39 3q o e amewn
(@mURIR®) & 99 575 & @WUS (8) @ ATAR Iell &l HRIATE 2q fafaw smuwrfes
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BV USilgg PR ARGl Dl BRIAE] URT PR &l T8 & AR FHR JATH B d IuRId
fl a9l d9a 921 81 01 <81 & gl 1w oI Jee QmuRIie) & R 363 @ raR
PHRIATE B S Fhdl 3 |

“fr 363 — WRCIY TUS Wi BT R 70 & IUGH Ig AAR

T8l A fob R a1 I/ U ART Sl 9l 7 81, BT S0S<e D

TR | IR 6 99 D1 AR B oy ISRex uR @ Wi, afe 99

I BT B B Gd U by T & B AT ST B § | BIg

T ~IIENeT, g Rt aforge g e afrge a1 RSt ot

i Y Rerfar &1, @t forRad ergafar o1 fSrerm afoRge & srfimRer

®I3 Afsrege a1 fafae =marer fa ff w7a onfRka o agqa A

Bl bl ANY RN ST b Y SHS AT AT IASD

TaIErpRY & =ITTd ¥ 3R 81 Gl 8, Pl dec—@Td 4§ Siel

HHdT 7, AfQ I Ui 811 2 b a8 iRy aqgel =18l &1 S |t

gl

A IE W g b W 363 @& Iaid AiRge srrar Rifdd =marer a5
IR A1 g e IR @ gd SrgAfd ¥ saygaiy JRiqus al AR Bl
e H I Tl & 3IR AT agell ThR0T Pl FHC PR Hhd @ |

I 363 TAT URT 421 TUH. D Wb &I &5 =1 B | gol R (qatad) & Arrel
H yfaurfad fafYy & suR, 781 AfTshy BT BRIE Y forar T 8 3R €RT 421 <.
U, & WRqd D ATl § 3fIUS I el ¥ Il & g81 U Ay 3favs
@ forg fom 363 M w81 BT | 999 363 @ SFavid dec—Wrd # STal @ BRI
I AT H &1 DI S ADI STafcs FIqUS el AT 8 | §H IBR agel] Bl BRIATE! FHI
PR W AR QT S Ul BT e A 7 | 31 Al g g (qaia) @ Al H e
Rl & SIHR 31icvs a¥fel 8! BT ST & a9 99 363 & 31Efl |3 AT bl
qd AT Maead e 8 a9 agell o1 fAfder envor 21 FHr 81 A1 |

5. 74T fIaReT URTed g1 312icvs & TSIyl &I fIsareT 9RT 389 S99, A
foreifaa fear < aear 27
e IR §RT MY BT IANRIE 08’ O R BRIEM 3R 3eiqus
IR fardl S @1 <2 3 SIFR[Th @ 3R W &1_T 389(3) TU.H. & 3fca HRENT gd
3refeus T & USRI BT (Hcfad fhd ST @) WTefHT ) Tl ® | 1R 389(3) S04, &
AT ¥ Uehe © fdb STl IYeh ST IR 81 8T oI ay U 3FfEd &l afey & ford
PRAN ¥ gusifee fHar war 8 ar 59 s & ford 98 <mfig fban o a8
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S & R a8 S IR 8, 981 fadRer =IRITerd 1fygwh Bl Tl =ATrTerd 9§ R
3T T e & fordl WA <f §Y STl WR ReT I hall 2 IR 019 O a8 U ST
1R R8T &1 2 A9 T HRIAE BT GUSISeT Hafdd AHST SIRAT | 981 €RT 389 (1) 34T
IR & |y H 8 a9 0Seel & (Adiad &1 U1ae & |

If¢ aRT 389 (1) TUH. TG GRT 389 (3) SU.H. & AL 3AAR ST WY Al &RT 389
(1) Y. ¥ HRIA & AII—HAY 3UTTVS & Miq oI FawelT & 5 & gad 3R GRT
389 (3) TUH. H HIA HRMAN & TUSIAY & RTH O 91d Hal T T | IS vHTaq
fatg TG 1S 1999 (1) GUAGl 223 & AR "TUSIGY” H HRIEMN U4 favs
T AR € 3T 9 W ® fh 3rfavs & Uiy & WA @ BIY avel RT 389
(3) TUd. H &1 7| T8l dadl 3MIcUS & B TUSIQY AT AT BT 98 VW IUSIQY B
freiasT &1 UTae SRT 424 9.5, § 2

W g b [FRY ARy Pl dac SRIGRT & SUSTQ¥ $I 8l (elfdd deel a1
PR 8 | 3D AT € Ife 3fievs ol qusreyr A fear 111 8 a1 S« Medfad =78l fdar
ST T B | U Reafay # Afe aifiges gT erefevs @ ¥ dohrat ST 8l I SRl
2 A1 fa=aReT RITerd B 9 AfIHH H <1 TS SRIEN B Tl P S 8g W0
JIARITH DT HIRTATH WSIHT BT | <ifdeT 3rdel =Tt |avgof queresr fommd arefeus i
AAFT B, &1 Fwre IR 3R ¥adT & | 39 9WY 4 IRISRid #cd® HHINY 48T
fawg SITvEvs IT5Y, YITSITY 2018 THH) 1587 ARG 2 |

6. T UfAdHR IJSRA & MR & I SUD AfAHH S SRIEAN B Foll Bl

e Y foAr &1 gadr 27 IR A1 UfAdR & IAAH Bl SR 389 TUE.

¥ werfira fear @ aear 8?2

RIS &R 6217 va eRATVIT vy favwg gadiv Rig va 3=, Yaigae
1988 TR 2127 & JATAR GRT 357(3) TUJ. & A UfTHR QTN & <er & AP
IHD AfTHH H BRIATH DT FOTl BT AT A1 AT ST Fehell & AT TR 1T BT a_get
URT 431 THH. & IAFAR 3AQUS B aYell & UL AT TRT 421 THH. B IFAR
B @ S Wbl 2 | 39 9y § IRISRd . U. 371 fdwg W1g, (2010) 6 vereedt
230 WY JTATHA B |

RT 357(1) SU3. # ericre o ARy § | ufdax A S &1 urae= 2 | aRT
357(2) U @ faiid JE wWe o feur w2 6 afe crkve & Ama #
SRR fham ar 8 ST Srdieriiy € dg8f VAT Pls Hard I Ufddx &1 wHarg i
TR IR & ford ST Maf & @il 8 & gd a1 Ife srdiel IR @ Il © o S
fafeTa & qd =181 fhar STRAT | ©ifdT aRT 357(3) U, & 3idvid Ufdd) SaRRl &
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AR B e H ORI 357(2) TUH. D GHE 3T PIs fafdre wraem 8 9 ¥ faemwor
RAATAT & F9e g 9Hq0T R I Bl & o T ORT 389(3) S04, & 3fcial oid
faameT =ITerd B RN & A1 S T 3Ricus af Mefdd B &1 e R T8l §
AT &RT 357(3) TUN. B fata UfddR ERRN & Imesr & T dehlel Fafidd dEm Sy
3IR UfTR 3T&T &1 BRA UR &1 IWY<h bl SHD Alcashd H (3 T BRI Dl Hol
PIAR ST B HRIEAN AT 81T |

I8 W 7 [P ufcies IRT B agell gRT 421 TUH. S TGeT AR & fBA1 S
1Y | <ifdh 3rievs 3R ufiex # 3fdr 2 | Si8 HRE™ & |ref JIfRIfT srivs @
3TN Achlcl BT IMATISH & fdve] ©IRT 357(3) THH. & Sicia R ufarad i &
YA G GHI (3T ST 3R Il A9 81 I SAD! AGRAN fhedl H dHet dr Giden
& S fafrget 2 | s Wy # <mageid &R e (Yated) sradiadr 7 |

A T =TT g§RT =1 SRIG feefld U¥. qeTg@v [d%wg Bl dfe—=T
@. fo. vq 374, (2007) 6 Terd Rl 528 ¥ ufcorfed fam 8 fF <19 oRT 357(1) <
U8, B 3 dTUs H A UAHR QTR BT 19T 1RT 357(2) THUH BHI HMT H W& gU
B AN 81 W 9 I THR I IRT 357(3) TUH. B AT UfTdHR QRN & A H
AT 9RT 357(2) T U, BT &1 U@ o] BT | reifa Ul ufdas ifen ordiel srafdy ueanq
1 3fiel BF R I9a fafeea & gear &1 <fdd uadR o darg B8Rt Ot Rerfar #
¢RI 357(3) TU.H. & fad MR URTHR A DI Tchret STAT HRA DI MUEAT YHROT Dl
IRRIfT ®T <@ gU HB wal |fled SHa! QT B ety =IMaTer ¥ AR 31maeT
T BRI B db IR HAT S FebdT & | 1T ORT 357(3) THH. & 3icild
3R wfcras IR BT GRA 31T T8 IR T W AMRH BT g0 Afasd § I T
BRI Bl IR S B GRd 81 BRI H HSIHT A 8] © | Yfddx ATRANT 3
R @1 AET 9 37 YRR BT &9 | I@R Gfchgth AHY AMY<H bl Y& fhar
ST HHT B |

7. 1 AIHH ST SREM, o SREN AT TH 4 e el & fog
Jefevs ¥ AfIHH ST FRIG TS GIA FIAT ST GdhadT 272

3IGUE ST &R H fdehd BF R ARG fdd M Tl BRI 6T ST
SIERITUT 3FeIqUs & YWId Bl gl U PRAT © | Ifa TP 8 UhRoT H Mgy bl Py
3raRTell @ fory queIfate fhar T & &R Udid TR & fory sreius rfeRifuq favam Tan
2 T4 U UQAD 2ARUS QT Y H Afdhd B8 W IAD AfhH B JAP—YAdh
HRIAT IERIAT fdam SITAT 8 | &IRT 30 AT RT 429(2) .UM, 39 Hael H Icolkd Hd
2 b arievs & AfimHy & HRIAN Jd BRI & 3ifaRad BIdT 8 | 9RT 30(2) TU.H.
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@ IR AR gRT Y ST et aTet A HRIaTT o 3rafdy 3 erfdred & wRrar
D1 A DI SIS 81 STl & | Afcrehd H & SRIaTd 7 o1 SIg«em, ST ferdn faaror
% AR FRE H AT A 3 GRS (AT S H6hdT § - 8 ST Jl PRENT §
faeta 81 Wl & 3R 9 81 I8 ol SRIA™ d A1 YIART Sl Webdl & | 39 Gae H
RIS IRG &1 Blerrd [a¥%g HEIRTSE W1od, Y3ITS3IIR 2018 U1 4595 Sacia-
g

forspt

1. UAP IR & oy srefeve IR fvar S ifard 781 2 | STt oTuRm 3g
IR TS H “BRIIN | TUSHIYI 8NT AR 3Ricus ¥ N aTR &1 A=
YIRT fhar STra § a8t 3reievs ifeRifud fham Siar s 2 |

2. STl §og SUS AT IS BIRTAM ST GUS (AT ST R8T 81 a8 12favs JARRIUT
PR H AP HOR Wed A1 UM AMRY 3HR 37 AfGUS R T&T BT
=T | T8l NS Ufcepr AISTHT & Srcqeie WS bl Gfcrepy feetran ST U areer
faehey &1 wepelm B |

3. 3Rive oM &R H fdmH BT dRa AT T 81 srrar Jal faar | gt
9 360 @ IR fAfder STuRIfEd UavoT Ustiag fohan T AT & | Sigt afisa
H BRIE BT TUS 8] (3T AT 2 a8l 3fIqUs ST 18] 8M UR qRd agall B
PRIATE] BT ST ATRY <ifdhe ST8T 31IGUs ST &R # Afdshd IR BRIART BT GUS
oo T & a8t fafdy muRifdd uavor usfiag e # a8 @ olfdhe sricrs
el 8 dRE R SN 781 HeT ARy | TAT ST <21 H fbar ST eball & ST
URT 421 TUH. B URgP & TR URTHR BT AT BT AFaT a4l o Al
@ fou fa9y BRU Seei fby MU &

4. I8 MY GRT AMRITUS STHT R H AIHH BT BRI I forar a1 8 a8t
G & AT T8l B 31T AR BRI & MG § IGell DI HRIATET Tl Bl
ST =Ry |

5. S8l <RIy g1 ARG 1fave gRT 421 TUH. & WD b 3 TP &
3T & BRI AT IRy HRUT d@dg B g ageT-Id & IR 39 oq 39 qen
3N RMURIf®) & o9 575 & WU (8) & IUR el & HRIARI Bq
fafder smuRTferes UshvoT Ustiag o) Hrfars! R &) <1 18 7 IR AR U dvA
% SURIA |1 a_Iell |¥a 81 1 UT ¥&T © a8 (9 a7 el (@MRIYd) & e
363 @ IMTIR ICC—WN H ST Bl HRIATEN BT ST Al 2 |
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10.

9 363 T URT 421 TUS. & Wedd &I &5 =1 | I aRT 421 TUH. &
IR AT 7eY Yo Fod R & S & 3fTelld H a¥fell 8] Pl Ol W&l &
Al S B Il UHROT AT 6 & ot 129 363 & 3l W =mamefier o qd
AT JATaTID T8l 2 |

[IerRoT <A™ BT DAt T BRI S GUSIQY DI &1 (Fcifad B Bl DR
21 39 W1 8 I 3fevs B qusraer 1 faam A & 1 S frefad et faban
ST WehdT © | T ReIfer 7 A aifgeh gTRT 3reiqus & VIR deeblel ST 181 BRIl
ST 2 A1 AR =IrRe & S¥a Afdswd # & T8 SREN dl Aol Y S
2 VA SIRIYTH BT HRIART A 81T | U AT FHYUT TUSTR T I
FR AHAT B |

9 AT DI DAl AITTS BT 81 FuSIael &A1 11 21 41 & e (Aeiad & forg
URT 424 THHE. & UIGE AL 81T |

gRT 357(3) TUH. & I AP JMERAN & MY & AT D AfIPH &
HRIATH BT 3T W T S Adhar 2 | oifde ORT 357(3) TUH. & icid MefR¥d
fcraRR TR DT ThTel STHT B DI TULAT TehvoT Bl YRRIRT BT <wadd gU Ho eIl
Afed SHDT IERAN BT ATl AT | AW 3L YT B3 ddb IR foban
ST T B

ATHH BT BRI TAT el BRI b A1 el JIARIT ST Fbdll & AR 7 8
U ¥ 3T AR & o1y sreieve & Afiamd H fAU T HRIE™T U A1) Ay
ST HE |

°
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ASUPPLEMENTARY NOTE ON:
EXTENSION OF PERIOD OF LIMITATION DURING LOCKDOWN

Yashpal Singh
Deputy Director, MPSJA

Supreme Court took suo motu cognizance of the situation arising out of the
challenges faced by the country on account of COVID-19 pandemic and resultant
difficulties to the litigants across the country. Consequently, vide order dated
23.03.2020 passed in Suo Motu Writ Petition (Civil) No. 3 of 2020 In Re:
Cognizance for Extension of Limitation, it was directed that the period
of limitation in filing petitions, applications, suits, appeals and all other
proceedings, irrespective of the period of limitation prescribed under the general
or special laws, shall stand extended with effect from 15.03.2020 till further
orders.

Thereafter on 08.03.2021, noticing that the country was returning to
normalcy and that all the Courts and Tribunals had started functioning either
physically or by virtual mode, extension of period of limitation was brought to an
end by final order.

An article was published in February 2021 issue of the JOTI Journal on
this topic under the title — “Extension of Period of Limitation During Lockdown —
An Analysis.” This write-up is a supplementary not on above article.

Order dated 27.04.2021

Looking to the extraordinary situation caused by the sudden and second
outburst of COVID-19 pandemic, Supreme Court, vide order dated 27.04.2021
restored the order dated 23.03.2020 and in continuation of the order dated
08.03.2021 directed that the period(s) of limitation, as prescribed under any
general or special laws in respect of all judicial or quasi-judicial proceedings,
whether condonable or not, shall stand extended till further orders. It was clarified
that this order was paased in exercise of powers under Article 142 read with
Article 141 of the Constitution of India. Hence it shall be a binding order within
the meaning of Article 141 on all Courts/Tribunals and Authorities.

Final order dated 23.09.2021

Although there are uncertainties about another wave of the COVID-19
pandemic, but since the restrictions on gathering and movement have been
removed, cinema halls and educational institutions have been opened and
country is moving towards normalcy, Supreme Court considered that it is imminent
that the order dated 08.03.2021 passed in above suo moru petition is restored
as the situation is near normal.
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The following final directions have been issued by the Supreme Court in

its final order dated 23.09.2021 —

In computing the period of limitation for any suit, appeal, application or
proceeding, the period from 15.03.2020 till 02.10.2021 shall stand excluded.
Consequently, the balance period of limitation remaining as on 15.03.2021,
if any, shall become available with effect from 03.10.2021.

In cases where the limitation would have expired during the period between
15.03.2020 till 02.10.2021, notwithstanding the actual balance period of
limitation remaining, all persons shall have a limitation period of 90 days
from 03.10.2021. In the event the actual balance period of limitation
remaining, with effect from 03.10.2021, is greater than 90 days, that longer
period shall apply.

The period from 15.03.2020 till 02.10.2021 shall also stand excluded in
computing the periods prescribed under sections 23(4) and 29A of the
Arbitration and Conciliation Act, 1996, section 12A of the Commercial Courts
Act, 2015 and provisos (b) and (c) of section 138 of the Negotiable
Instruments Act, 1881 and any other laws, which prescribe period(s) of
limitation for instituting proceedings, outer limits (within which the court or
tribunal can condone delay) and termination of proceedings.

IV.  The Government of India shall amend the guidelines for containment zones,
to state:
“Regulated movement will be allowed for medical emergencies, provision
of essential goods and services, and other necessary functions, such as,
time bound applications, including for legal purposes, and educational and
job-related requirements.”

EXAMPLE

The effect of the aforesaid order of Hon’ble Supreme Court may be

understood by following instances —

(i)

A entered into an agreement of sale on 01.01.2017 to purchase an
immovable property belonging to B. Date 31.12.2017 was fixed for execution
of sale deed. As per Article 54 of the Schedule appended to Limitation Act,
1963, period of limitation to file a suit for specific performance of contract
is three years, which would begin in this case from 31.12.2017, i.e., date
fixed for the performance of contract.

Excluding 31.12.2017, i.e., the day from which period of limitation is to be
reckoned as per Section 12 of the Limitation Act, 1963, the period of three
years would expire on 31.12.2020.
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(iii)

By virtue of point | of the order dated 23.09.2021 of the Supreme Court
mentioned above, period from 15.03.2020 till 31.12.2020 i.e., 292 days,
would be excluded and by virtue of point Il of the above order, A and B
would have a period of 292 days available from 03.10.2021 to file the suit
for specific performance of contract.

In the above example, if date 31.03.2017 was fixed for execution of sale
deed, the period of limitation would expire on 31.03.2020. In such case, by
virtue of point | of order dated 23.09.2021 of the Supreme Court, period
from 15.03.2020 to 31.03.2020 i.e., only 17 days would be excluded.
However, by virtue of point Il, period of 90 days from 03.10.2021 would be
available to A and B to file suit for specific performance of contract.

In the same example, if 31.12.2018 was fixed for execution of the sale
deed, the period of limitation would expire on 31.12.2021. In such case, by
virtue of point | of order dated 23.09.2021 of the Supreme Court, period
from 15.03.2020 to 02.10.2021, i.e., 1 year 202 days would be excluded.
By virtue of point Il, period of limitation to file suit for specific performance
of contract available to A and B would be 1 year 202 days from 31.12.2021,
i.e., till 21.07.2023.

“Craftsmanship on the judicial side cannot transgress into the
legislative domain by re-writing the words of a statute”

—D.Y. Chandrachud, J.
Saregama India Limited v. Next Radio
Limited and ors., 2021 SCC Online SC 817
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PARADIGM SHIFT IN ROLE OF COURTS
IN ARBITRATION PROCEEDINGS

Abhishek Kumar
Civil Judge, Sr. Division,
Waidhan, District Singrauli

The Arbitration and Conciliation Act, 1996 was introduced with the object
to consolidate and amend the law relating to domestic arbitration, international
commercial arbitration, and enforcement of foreign arbitral awards. For almost
two decades it remained pristine. But in the last five years, a flurry of successive
amendment Acts and ordinances were passed to change the law for faster
resolution of commercial disputes. Streamlining arbitration procedure is also
critical if India wants to improve its ranking in ease of doing business index.
Through the recent Amendment Act of 2015, 2019 and 2021 various new
provisions have been inserted which alter the role of Courts while referring parties
to arbitration, granting interim relief, executing arbitral awards and setting aside
awards to a great extent. This article is an attempt to briefly study the checkered
matrix of legislative history and the judicial pronouncements which initiated them
along with some germane and contentious issues which may arise before the
Court while dealing with an application filed under the Act.

AMENDMENT ACT OF 2015
1. Interim Order

Supreme Court, to reduce interference of courts in arbitration proceedings,
in the matter of Bharat Aluminium and Co. v. Kaiser Aluminium Technical Services
Inc., (2012) 9 SCC 552 held that Section 9 empowering the court to grant interim
order was applicable only when the seat of arbitration was in India. This meant
that parties to any foreign seated arbitration could not claim any remedy via
interim measures by a court even when the property was situated in India. Interim
orders made by arbitral tribunals outside India were also not enforceable in
India. A party would obtain an award in its favor only to realize that there was no
way to enforce the award as the other party had sold its assets in absence of
any interim order by the court having jurisdiction over the property.

To address this issue and some other difficulties arising in the applicability
of the Act, Amendment Act of 2015 was introduced by the Parliament. A proviso
to Section 2(2) was added which provides that subject to the agreement to the
contrary, Section 9 dealing with interim measures by the court shall also apply
to international commercial arbitration, even if the seat of arbitration is outside
India.

U/s 9, Court has still the power to pass interim order before, during arbitral
proceedings, or at any time after the making of the arbitral award but before it is
enforced u/s 36. Now a new clause has been added to provide that once the
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arbitral tribunal has been constituted, the Court shall not entertain an application
under sub-section (1) unless the Court finds that circumstances exist which may
render the power of the arbitral tribunal to award interim award inefficient. Sub-
section (2) has also been inserted which provides that in case the court passes
an interim order arbitration proceedings must commence within ninety days from
the date of such order or within such time as may be prescribed by the court.
This amendment has been brought in to check the practice of strategically
obtaining interim orders and not proceeding with arbitration.

2. Referring parties to arbitration

Section 8, which mandates any judicial authority to refer the parties to
arbitration in respect of an action brought before it, which is the subject matter
of arbitration agreement, sub-section (1) has been amended which now states
that notwithstanding any judgment, decree, or order of the Supreme Court or
any court, the judicial authority shall refer the parties to the arbitration unless it
finds that prima facie no valid arbitration agreement exists. A provision has also
been made enabling the party, who applies for reference of the matter to
arbitration, to apply to the Court for a direction of production of the arbitration
agreement or certified copy thereof in the event the parties applying for reference
of the disputes to arbitration is not in the possession of the arbitration agreement
and the opposite party has the same.

Recently in the matter of Vidya Drolia and ors. v. Durga Trading Corporation,
(2021) 2 SCC 1, Supreme Court has conclusively outlined the scope of judicial
inquiry to determine the existence and validity of the arbitration agreement. The
Court propounded a fourfold test for determining when the subject matter of a
dispute in an arbitration agreement is not arbitrable:

(1) When it relates to actions in rem, that do not pertain to
subordinate rights in personam that arise from rights in rem.

(2) Affects third party rights; have erga omnes effect.

(3) Requires centralized adjudication, and mutual
adjudication would not be appropriate and enforceable.

(4) Relates to an inalienable sovereign and public interest
functions of the State and hence mutual adjudication would
be unenforceable.

(5) When the subject matter of the dispute is expressly or
by necessary implication non-arbitrable as per mandatory
statute(s).

Applying above mentioned test it was held that insolvency or intra-company
disputes, grant and issue of patents and registration of trademarks, criminal
cases, matrimonial disputes, probate, and testamentary matters are not
arbitrable. It was also held that landlord-tenant disputes are arbitrable if governed
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by provisions of the Transfer of Property Act. But where such disputes are
governed by rent control legislation, the dispute is not arbitrable.

It was further explained that the issue of non-arbitrability of a dispute may
be raised at three distinct stages. First, before a court or judicial authority u/s 8
or 11 of the Arbitration Act i.e. referral stage; second, before the arbitral tribunal
i.e. during arbitration; and third, before a Court when an arbitral award is being
challenged i.e. at challenge stage.

The Apex Court further held that jurisdiction of the court u/s 8 was extremely
limited and the Court by default would refer the matter when contentions relating
to non-arbitrability are plainly arguable; when consideration in summary
proceedings would be insufficient and inconclusive; when facts are contested;
when the party opposing arbitration adopts delaying tactics or impairs conduct
of arbitration proceedings. The Arbitral Tribunal is the preferred first authority
to determine all questions of non-arbitrability. The Court may interfere when it is
manifestly and ex facie certain that the arbitration agreement is non-existent,
invalid or the disputes are non-arbitrable.

3. Expeditious Proceeding

Section 29A has been inserted to provide for time-bound arbitration.
Now every arbitral award must be made within twelve months from the date the
arbitrator receives a written notice of appointment. An option has been given to
the parties to mutually decide to extend the time limit by not more than six months.
If the award is not made within eighteen months, the mandate of the arbitrator
will terminate unless the Court extends the period upon an application filed by
any of the parties. An extension can be granted only based on sufficient cause.

While extending the time for making the award, power has been vested in
the Court to order a reduction in the arbitrator’s fee by not exceeding five percent
for each month of such delay if the court finds that the delay was attributable to
the Arbitral Tribunal. However, the arbitrator shall be given an opportunity of being
heard before the fees are reduced. The court has been also vested with the right to
change the arbitrator while extending the time limit. An application to the court, as
stated above would be endeavored to be disposed of by the court within sixty days
from the date the opposite party receives the notice. It is also open to the Court to
impose actual or exemplary costs upon any of the parties under this section.

4. Public Policy Conundrum

An arbitral award may be set aside by the Court if it conflicts with the public
policy of India. However, it was difficult to interpret the meaning of public policy
as it was not defined in the Act. In Renusagar Power Company Ltd. v. General
Electric Company, (1984) 4 SCC 679, Supreme Court explained that the term ‘public
policy’ has been used in a narrow sense, and to attract the bar of public policy,
the enforcement of the award must involve something more than the violation of
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the Indian law. It was further laid down that enforcement of a foreign award
would be refused on the ground of public policy if such enforcement would be
contrary to the fundamental policy of Indian law, or the interests of India; or
justice or morality.

In Oil & Natural Gas Corporation Ltd. v. SAW Pipes Ltd, (2003) 5 SCC 705, the
scope of interpretation of the public policy was significantly broadened and it
was held that in case of an application u/s 34 to set an award aside, the role of
the Court was deemed to be that of an appellate/revision court. Further, the
Court also added a new ground — ‘patent illegality’ to the grounds enumerated
in the matter of Renusagar Power Company (supra). In Phulchand Exports Ltd. v.
0.0.0. Patriot, (2011) 10 SCC 300, the Hon’ble Supreme Court while deciding the
meaning of public policy u/s 48 of the Act, held that the test laid down in SAW
Pipes (supra) must be followed in case of foreign awards as well, thereby allowing
Indian Courts to deny enforcement of a foreign award on additional grounds of
‘patent illegality’. This opened a floodgate of litigation as every award could
now be challenged based on an alleged error of application of statutory
provisions.

Explanations 1, 2 and Section 2A have been inserted to restrict Courts
from interfering with arbitral awards on the ground of ‘public policy’. Explanation
1 clarifies that an award conflicts with the public policy of India, only if,—

(i) the making of the award was induced or affected by fraud
or corruption or was in violation of section 75 or section 81; or

(ii) it is in contravention with the fundamental policy of Indian
law; or

(iii) it conflicts with the most basic notions of morality or
justice.

Explanation 2 states that for the avoidance of doubt, the test as to whether
there is a contravention with the fundamental policy of Indian law shall not entail
a review on the merits of the dispute. Section 2A envisages that an arbitral
award arising out of arbitration other than international commercial arbitration
may also be set aside by the Court, if the Court finds that the award is vitiated
by patent illegality appearing on the face of the award, provided that an award
shall not be set aside merely on the ground of an erroneous application of law
or by re-appreciation of evidence.

Similarly, Section 2A further curtails the scope of interpretation of the term
‘patently illegal’. Thus, the Courts are no longer permitted to re-appreciate
evidence, record new evidence, or minutely examine the arbitral award only to
take a differing view or set aside awards merely because the Arbitral Tribunal
has made errors when dealing with it.
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The Supreme Court in Venture Global Engineering LLC and anr. v. Tech
Mahindra Ltd. and anr., (2018) 1 SCC 656 observed that the award of an arbitral
tribunal can only be set aside on the grounds specified in Section 34 of the Act
and the Court cannot act as an appellate Court to examine the legality of Award,
nor it can examine the merits of the claim by entering in the factual arena like an
appellate Court. In Ssangyong Engineering & Construction Co. Ltd. v. NHAI, (2019)
15 SCC 131 interpretation was given to the respective species of public policy
under “fundamental policy of Indian law” was construed to mean contravention
of a law protecting national interest; disregarding orders of superior courts in
India; principles of natural justice such as audi alteram partem. “Most basic notions
of morality or justice” was defined to mean an award shocking the conscience
and morality of the court based on prevailing mores of the day. ‘Patent illegality’
was construed as illegality that goes to the root of the matter, but excluding the
erroneous application of the law by an arbitral tribunal or re-appreciation of
evidence by an appellate court.

Recently in the matter of Patel Engineering Ltd. v. North Eastern Electric
Power Corporation Ltd., (2020) 7 SCC 167 it was explained by the Apex Court that
if the decision of the arbitrator is found to be perverse, or, so the construction of
the contract is such that no fair or reasonable person would take: or, that the
view of the arbitrator is not even a possible view, then the ground of patent
illegality will be attracted. In Vidya Drolia (supra), it has been held that a dispute
would only be non-arbitrable on the grounds of a violation of the public policy if
a statute granted exclusive jurisdiction for the courts, or a specialised tribunal;
thus, barring a reference to arbitration under such a statute.

5. Stay on Enforcement of Award

Earlier if a party filed an application for setting aside an arbitral award
before a Court u/s 34, the other party could not seek enforcement of the award
until the application was refused. It did not grant discretion to the Court and
mere filing of an application led to an automatic stay on the enforcement of the
award. Now sub-section (5) has been inserted in Section 34 which states that
an application for setting aside an award can be filed only after issuing a prior
notice to the other party. Sub-section (6) has also been inserted which prescribes
one year for disposal of an application for setting aside an arbitral award.
Therefore, along with time frame for deciding the application prior issuance of
notice to the other party before filing the application has been made mandatory.
Section 36, which deals with the enforcement of arbitral awards, has also been
amended. Now mere filing of an application for setting aside an arbitral would
not render that award unenforceable unless the court orders to stay on the
operation of the said award on a separate application made for that purpose.
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6. Retrospective: The Bone of Contention

Section 26 of the Amendment Act provides that the Act shall not apply to
the arbitral proceedings commenced before the commencement of the
Amendment Act unless the parties otherwise agree but the amendment shall
apply in relation to arbitral proceedings commenced on or after its date of
commencement. This provision was the source of divergent interpretations by
various High Courts and created confusion as to whether the amendment will
have a retrospective or prospective effect.

The confusion was laid to rest by Supreme Court in BCCI v. Kochi Cricket
Private Limited and ors, (2018) 6 SCC 287. The Court held that the execution of a
decree or award was a matter within the realm of procedure and did not give
rise to any substantive right vested in a party to resist the enforcement of the
award. It was held that the Act as a whole was to apply prospectively on which
date the Act came into force i.e. October 23, 2015, but with respect to enforcement
of domestic award, section 34 was to be applied retrospectively. It was clarified
that there would be no automatic stay of an award unless a separate application
was successfully made for such a stay.

This judgment was meant to conclude the debate. However, the 2019
Amendment to the Arbitration and Conciliation Act, 2019 brought the discussion
back to the forefront by deleting Section 26 and introducing a new Section 87.

AMENDMENT ACT OF 2019

Newly added section 87 nullifies the position laid down by the Apex Court
in the matter of BCCI v. Kochi (supra) and provides that unless the parties agree
otherwise, the 2015 Amendment Act would apply prospectively to all arbitral and
court proceedings commenced after October 23, 2015.

The Supreme Court in Hindustan Construction Company Ltd. v. NHPC Ltd.,
(2020) 4 SCC 310 struck down Section 87 as unconstitutional for being arbitrary
and revived section 26 of the Amendment Act, 2015. The Court noted that despite
the arbitral award being in their favor, the creditors were not able to enjoy the fruits
of the same, as the principal amount would be automatically stayed due to a section
34 petition which in turn takes years for final disposal. The Court noted that, on
average, about six years are spent in defending these challenges. This delay defeats
the very objective of the alternate dispute resolution system. The Supreme Court,
therefore, brought back the position laid down in BCCI v. Kochi (supra).

Before the amendment, both forums of arbitral tribunal and Court could be
approached for interim measures once the final award had been made and was
awaiting enforcement. Now, under amended section 17, for seeking interim reliefs
post the arbitral award, the parties can only approach the Court.

Furthermore, in Section 34 the words “furnishes proof that”, has been
replaced with “establishes based on the record of the arbitral tribunal that”, to
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clarify that the parties must rely on the record before the arbitral tribunal alone
at the time of challenge of an award. Now, parties cannot introduce any new
document or record while challenging the award and they must stick to record
already available to the tribunal. This move is meant to prohibit parties from
adopting the delaying techniques of introducing new voluminous evidence while
challenging awards before the court.

AMENDMENT ACT OF 2021

The Amendment Act of 2021 is the most recent intervention. Through this
Amendment Act a new proviso to section 36(3) has been added which reads as
follows:

“Provided further that where the Court is satisfied that a
prima facie case is made out,-——

(a) that the arbitration agreement or contract which is the
basis of the award; or

(b) the making of the award,

was induced or effected by fraud or corruption, it shall stay
the award unconditionally pending disposal of the
challenge under section 34 to the award.”

For the first time ground for an unconditional stay of the award till the
disposal of the application has been introduced. Now, an unconditional stay can
be granted by the court on the ground of fraud if there is an application pending
to stay the operation of an arbitral award and an application challenging the
award u/s 34.

In conformity with the decision in BCCI v. Kochi (supra) it has also been
explained that the above mentioned proviso would apply to all court proceedings,
irrespective of whether the court or underlying arbitral proceedings commenced
before or after 23 October 2015 i.e. date of enforcement of Amendment Act of
2015. This means that an application for stay of enforcement on the ground of
fraud is maintainable irrespective of when it was filed.

TO BE OR NOT TO BE STAMPED

The issue that whether a contract containing an arbitration clause is not
duly stamped or registered has been widely debated and judicial pronouncements
of different High Courts varied widely. Supreme Court in the matter of SMS Tea
Estate Pvt. Ltd. v. Chandmari Tea Company Pvt. Ltd., (2011) 14 SCC 66, had an
occation to deal with two questions of law — first, whether an arbitration agreement
contained in an unregistered, but compulsorily registrable instrument, was valid
and enforceable; and second, whether an arbitration agreement in an
unregistered instrument which was not duly stamped, was valid and enforceable.
On the first question, the Court held that an arbitration agreement was severable
from the main agreement and was also saved by the proviso to Section 49 of
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the Registration Act. Accordingly, it was held that the arbitration agreement in
an unregistered, but compulsorily registrable instrument was valid. While dealing
with the second question, the Supreme Court held that the arbitration clause in
an unstamped agreement was invalid in light of Section 35 of the Stamp Act. In
Garware Wall Ropes Ltd. v. Coastal Marine Constructions and Engg. Ltd., (2019) 9
SCC 209 reiterating the above mentioned ratio the Apex Court rejected the
argument that an arbitration clause in an agreement ought to be considered an
agreement independent of the agreement. This view was approved by a three
Judge Bench in Vidya Drolia (supra).

However, recently in N.N. Global Mercantile (P) Ltd. v. Indo Unique Flame
Ltd., (2021) 4 SCC 379, another three Judge Bench of Supreme Court opined
that an arbitration agreement is independent of the substantive commercial
contract in which it is embedded and that the autonomy of the arbitration
agreement is based on the doctrine of severability. Further, Section 3 of the
Stamp Act does not subject an arbitration agreement to payment of stamp duty.
Therefore, an arbitration agreement would survive independent of the substantive
contract and it will not be rendered invalid, unenforceable, or non-existent even
if the substantive agreement was not admissible in evidence. It was further held
that the authority impounding the insufficiently stamped contract shall be the
arbitrator in the case of an appointment by mutual consent; the appointing Court,
where u/s 11 Court makes an appointment; and the court, where an objection is
raised in a pending proceeding to give effect to a contract containing an arbitration
agreement.

Finally, Apex Court also opined that the finding in SMS Tea Estates (supra)
and Garware (supra) as approved in Vidya Drolia (supra) that the non-payment
of stamp duty on the commercial contract would invalidate even the arbitration
agreement and render it non-existent in law, and un-enforceable, is not the
correct position in law. The issue has been referred to be authoritatively settled
by a Constitution Bench.

Till then, SMS Tea Estates (supra) and Garware (supra) as approved in Vidya
Drolia (supra) holds the field and non-payment of stamp duty on the instrument
containing arbitration agreement would invalidate it and render it unenforceable.

CONCLUSION

® Section 9 dealing with interim measures by the Court shall also apply to
international commercial arbitration, even if the seat of arbitration is outside
India.

° Parties can only approach the court for seeking interim reliefs post the
arbitral award.

® TheArbitral Tribunal is the preferred first authority to determine all questions
of non-arbitrability of dispute.
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e  Jurisdiction of the Court is extremely limited and the Court by default would
refer the matter when contentions relating to non-arbitrability are plainly
arguable; when consideration in summary proceedings would be insufficient
and inconclusive; when facts are contested; when the party opposing
arbitration adopts delaying tactics or impairs conduct of arbitration
proceedings.

° Once the arbitral tribunal has been constituted, the Court shall not entertain
any application to grant interim relief unless it finds that circumstances
exist which may render the power of the arbitral tribunal to award interim
award inefficient.

e An award conflicts with the public policy of India only if the making of the
award was induced or affected by fraud or corruption or it is in contravention
with the fundamental policy of Indian law or it is in conflict with the most
basic notions of morality or justice.

® Arbitral award arising out of arbitration other than international commercial
arbitration may also be set aside by the Court, if the award is vitiated by
patent illegality appearing on the face of the award, provided that an award
shall not be set aside merely on the ground of an erroneous application of
law or by re-appreciation of evidence.

e An application for setting aside an award can be filed only after issuing a
prior notice to the other party. Such an application shall be disposed of
within one year.

e The mere filing of an application for setting aside an arbitral award would
not render that award unenforceable unless the court orders to stay on
the operation of the said award on a separate application made for that
purpose.

° Parties must rely on the record before the arbitral tribunal alone at the
time of the challenge of an award.

e Unconditional stay on enforcement of an arbitral award can be granted by
the court on the ground of fraud.

e Till the decision of Constitution Bench, non-payment of stamp duty on the
instrument containing arbitration agreement would invalidate it and render
it unenforceable.
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LAW OF ADVERSE POSSESSION:
CONTEMPORARY DEVELOPMENTS

Richa Batheja
Civil Judge, Jr. Division, Indore

I. INTRODUCTION

In India, the law respects possession and relief can be sought merely based
on the possessory title. One of the facets of possessory title is the concept of
adverse possession. The term “adverse possession” is not defined by any statute
in India. It is derived from the common law. However, the concept dates back to
approximately 2000 years ago in the Code of Hammurabi. The essence of adverse
possession is based on the understanding that a person who takes care of the
land, nurtures it, makes the highest use of it is considered to have greater ownership
of the land than the title owner. The concept favors the utilitarian principle.

The law relating to the adverse possession is contained in Article 65,
Schedule | riw/s 27 of the Limitation Act, 1963 (hereinafter referred as the
Limitation Act). Recently, Supreme Court in Ravinder Kaur Grewal v. Manjit Kaur,
(2019) 8 SCC 729 while overruling Gurdwara Sahib v. Gram Panchayat Village
Sirthala, (2014) 1 SCC 669 has held that adverse possession can be used as a
sword by the plaintiff as well as a shield by the defendant within the ken of
Article 65 of the Limitation Act. Any person who has perfected title by way of
adverse possession, can file a suit for restoration of possession in case of
dispossession.

Law of adverse possession has significantly developed due to several recent
judicial pronouncements. Hence, this article discusses the law of adverse
possession along with its necessary ingredients in light of recent developments
that took place by series of judgments.

Il. ADVERSE POSSESSION IN THE LIMITATION ACT

Article 65, Schedule | of the Limitation Act prescribes a limitation of 12
years for filing a suit for possession of immovable property or any interest therein
based on the title. The limitation period of 12 years is counted from the point of
time “when the possession of the defendants becomes adverse to the plaintiff”.
Section 27 of the Limitation Act reads as:

“27. Extinguishment of right to property — At the
determination of the period hereby limited to any person
for instituting the suit for possession of any property, his
right to such property shall be extinguished.”

Section 27 is an exception to the well accepted rule that limitation bars
only the remedy and does not extinguish the right. Thus, when a title owner
having a right to possess an immovable property, fails to institute a suit within
the limitation period prescribed by Article 65 of the Limitation Act, a person in
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adverse possession can institute a suit for declaration of title. This is because
the ownership right accrues to the adverse possessor on extinguishment of the
right of the real owner. The adverse possessor is said to have acquired
prescriptive title by adverse possession on the expiry of 12 years.

As far as the Government (Central or State) property is concerned, the
period of limitation for any suit (except a suit before the Supreme Court) is 30
years and the starting point of limitation is the same as in the case of a suit by a
private person vide Article 112, Schedule I.

lll. INGREDIENTS CONSTITUTING ADVERSE POSSESSION

A simple application of limitation shall not be enough by itself for the success
of the claim of adverse possession. The three classic requirements of adverse
possession can be understood through the Latin maxim- nec vi, nec clam and nec
precario, i.e. adverse possessor must show that his possession is adequate in
continuity, adequate in publicity and adverse/in denial of the other’s title. All the
ingredients must co-exist in order to constitute adverse possession. The
ingredients of adverse possession are developed through several judicial
pronouncements, which are as follows:

1. Animus Possidendi (Intention to possess), Actual Possession and
Intention to Dispossess

Animus possidendi simply means an intention to possess an immovable
property adverse to the interest of real owner. The intention must be shown to
exist at the commencement of the possession. The intention to possess must
be present with the actual possession of the immovable property. The possession
is attributed by acts like looking after the property, protecting it, occupying it or
having control over the property, etc. In case of agricultural property, possession
can be attributed to a tiller who makes the land cultivable. Thus, adverse
possession cannot commence until a person has intention to possess and he is
in actual possession of the immovable property.

However, it has been settled in several judicial pronouncements that the
trespasser’s possession is not synonymous with adverse possession. Mere
temporary use of the property does not qualify as adverse possession. In Ravinder
Kaur Grewal (supra), the Supreme Court reiterated that a trespasser’s possession
is construed to be on behalf of the owner and a casual user does not constitute
adverse possession.

Animus Possidendi also includes an intention to dispossess others including
the true owner from the possession of the property. In adverse possession,
there is dispossession/discontinuance of the original owner. Blacks’ Law dictionary
defines “dispossession” as “ouster.” In other words, an adverse possessor comes
in possession of the property to dispossess true owner. Hence there is no
dispossession of the original owner unless someone else takes possession
[P.T. Munichikkanna Reddy v. Revamma, (2007) 6 SCC 59]. However neither
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permissive possession nor occassional interferences constittute dispossession
[Thakur Kishan Singh v. Arvind Kumar, (1994) 6 SCC 591].

2. Possession must be open

Adverse Possession must be open. In other words, the possession must
be to the knowledge of original owner of the immovable property. “Open
possession” is well explained by Hon’ble Supreme Court in Ram Nagina Rai v.
Deo Kumar Rai, (2019) 13 SCC 324 in following terms:

“Thus, it is important to assess whether such intention to
dispossess is apparent to the actual owner or not. The
intention of the adverse user must be communicated atleast
impliedly to the actual owner of the property. His hostile
attitude should be open to the knowledge of the real owner.
It follows that the intention and possession of the adverse
possessor must be hostile enough to give rise to a
reasonable notice to the actual owner.”

Adverse possessor need not inform the real owner of the former’s hostile
action. However, any secret hostile intention on his part in denial of the owner’s
title will not constitute his possession as adverse. Thus, the plea of adverse
possession must clearly state that the true owner is conscious of the fact of
possession by the adverse possessor. This position draws strength from the
recent decision of the Supreme Court in Narasamma v. A. Krishnappa (Dead) Thr.
Lrs., (2020) 15 SCC 218.

4, Possession must be continuous

The period of adverse possession must be continuous and uninterrupted
for 12 years in the case of private property and 30 years in the case of
government property. The pleadings must establish the continuous nature of
possession. An inquiry is required to be made into the starting point of such
adverse possession. The period is calculated from the date when the title owner
is dispossessed. Adverse possession does not involve occasional interruptions
or intermittent possession. However, mere long possession is not adverse
possession [Uttam Chand v. Nathu Ram, (2020) 11 SCC 263].

There are instances where Apex Court decided on the running of limitation.
Pendency of a suit does not stop running of limitation [Des Raj v. Bhagat Ram,
(2007) 9 SCC 641]. In this case, despite the pendency of other suits relating to
the same property, adverse possessor continued to possess the property
exclusively with the knowledge of others interested in the property. Therefore,
his period of the possession throughout the pendency of the other suits was
counted in the period of 12 years. A decree that remains unexecuted for many
years, also does not stop the period of limitation.
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Recently, in M. Siddiq v. Mahant Suresh Das & Ors., (2020) 1 SCC 1, famously
known as Ayodhya land dispute case, Sunni Waqf Board had set up an alternative
relief of the possession of disputed land by adverse possession. The Apex Court
held that the Waqf cannot set up a case of being in peaceful, open, and
continuous possession of the entire property as their advocates had asserted
the obstructions by Hindus during 1856-57, 1934 and 1949. Such obstructions
and interferences did not meet the requirement of continuous nature of adverse
possession.

5. Possession must be hostile

“Hostile possession” is a possession which is expressly or impliedly in
denial of the title of the true owner. A person in hostile possession does not
acknowledge the right of others but denies it. An adverse possessor is conscious
of his dominion over the immovable property and exercises it. Such possessor
denies all claims set up by original owner or any other person interested in the
property. Thus in adverse possession, possessor requires animus possidendi to
hold the land adverse to the title of the true owner.

Let us understand an instance of “hostile possession” through the facts
of the case in the State of Orissa v. Abu Bakkar Habib, AIR 2017 Ori 36. ‘A’ instituted
a suit against ‘B’ government for declaration of ownership and permanent
injunction on the grounds of adverse possession. ‘A’ admitted that he has paid
a penalty when the encroachment case before Tahsildar was initiated by ‘B’, the
government. Here, payment of penalty by ‘A’ did not constitute denial of title of
‘B’. The Court held that the element of hostile animus of ‘A’ is absent. Hence,
there was no adverse possession by ‘A’

The Supreme Court in Mallikarjunaiah v. Nanjaiah, (2019) 15 SCC 756
rejected plea of respondents seeking declaration of adverse possession. The
Court agreed that respondents were in continuous possession of the disputed
property. However, Court clarified that merely possessing a property continuously
for 12 years is not sufficient in demonstrating adverse possession. In fact, it is
only 9 years prior to filing the suit, respondents became aware of their adverse
possession. It is imperative that possessor must possess the property hostile to
the knowledge of true owner.

IV. NATURE OF ADVERSE POSSESSION
1. Pleadings

A plea of adverse possession is a mixed question of fact and law. The
burden to prove adverse possession shall lie on a party who sets up the plea. A
person who claims adverse possession must show:

(a) on what date he came into possession,
(b) what was the nature of his possession,
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(c) whether the facrum of possession was known to the other party,
(d) how long his possession has continued, and
(e) his possession was open and undisturbed.

An alternate plea of adverse possession set up in the prayer clause without
specifying the details is not a substitute for a plea (S.M. Karim v. Mst. Bibi Sakina,
AIR 1964 SC 1254).

Let us understand through an example. Where ‘A’ institutes a suit for
declaration of title and possession on the basis of adverse possession, the
burden of proof lies on ‘A’ to prove his adverse possession. Contrary, where ‘A
institutes suit against ‘B’ for declaration of title and possession on the basis of
his title deeds while ‘B’ in his written statement sets up a plea of adverse
possession. The plaintiff in this case, is bound to prove his title as also possession
within 12 years and once the plaintiff proves his title, the burden shifts on the
defendant to establish that he has perfected his title by adverse possession. In
other words, the contesting defendant will have to prove that the bar of limitation
prescribed under Article 65 of Schedule of the Limitation Act viz. 12 years is
applicable in the matter.

The Supreme Court in M. Siddiq (supra) case has explained that adverse
possession has to be duly established first by adequate pleadings and second
by leading sufficient evidence. It further reiterates that evidence can only be
adduced concerning matters which are pleaded in a civil suit and in the absence
of an adequate pleading, evidence by itself cannot supply the deficiency of a
pleaded case.

2. Parties to the suit

The common law doctrine of finder’'s keepers (one who finds an abondoned
item keeps it) is not recognized in India. The true owner must be made a party to
the suit to enable the Court to decide the plea of adverse possession between
the two rival claimants. In this respect, Nair Service Society Ltd v. K.C. Alexander,
AIR 1968 SC 1165 may be referred, where neither adverse possession of the
plaintiff nor the title of the defendants was proved. So, the Court held that the
government being the true owner must have been made party to the suit. Thus
in the above case, the relief of recovery of possession on the basis of adverse
possession was not granted to either parties.

3. Inheritable and Transferable

Adverse Possession is inheritable and transferable. There can be tacking
of adverse possession. Tacking is possession by a person other than adverse
possessor where former’s period of possession is counted with the latter’s for
adverse possession. Tacking may be done by the purchaser, legatee or
assignee, etc. so that there is continuity of possession. Two distinct trespassers
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cannot tack their possession to constitute conferral of right by adverse
possession for the prescribed period.

V.INSTANCES OF ADVERSE POSSESSION
1. Adverse Possession vis-a-vis Real Owner

Q. Whether plea of adverse possession involves acknowledgment of
the title of the true owner?

Yes. In pleading adverse possession, the claimant must necessarily carry the
burden of acknowledging the title of the person or the entity against whom the plea
of adverse possession has been set up. So, any claim of adverse possession against
‘A" would amount to an acceptance of a title of ‘A’. [M. Siddiq (supra), Dagadabai
(Dead) By LRs. v. Abbas @ Gulab Rustum Pinjari, (2017) 13 SCC 705].

Q. What if the person claiming adverse possession does not know who
the true owner is?

Adverse possession must be open and the intention to dispossess must
be at least impliedly communicated to the original owner [Ram Nagina Rai (supra)].
To constitute hostile possession, knowledge of the true owner is essential. Where
a person holds the property with a mistaken belief that he is the owner or if a party
who pleads adverse possession is not sure of the true owner, the question of his
hostile possession does not arise. This is because there is no denial of the title of
the true owner. [T. Anjanappa v. Somalingappa, (2006) 7 SCC 570].

Q. Can adverse possession be pleaded with the independent title?

Recently in Narsamma v. A. Krishnappa, (2020) 15 SCC 218, a three Judge
Bench of Supreme Court reiterated that a plea of title and adverse possession
are mutually inconsistent and the latter does not begin to operate until the former
is renounced. This inconsistency pertains to an accepted policy of law that
possession is never considered adverse if it is referable to a lawful title. The
position will be the same if adverse possession is pleaded with part performance,
that is Section 53-A of the Transfer of Property Act, 1882. This is because in
part performance, a party comes into possession of the land lawfully under the
agreement and continued to remain in possession till the date of the suit. The
said position finds strength from judgments in Mohan Lal (Deceased) Thr. LRs. v.
Mirza Abdul Gaffar, (1996) 1 SCC 639, Roop Singh v. Ram Singh, (2000) 3 SCC 708
and Mool Chand Bakhru v. Rohan (2002) 2 SCC 612.

However, there will not be an inconsistency if a plea of title is claimed through
another person (other than the plaintiff owner) with a plea of adverse possession
against said plaintiff owner as held by Supreme Court in L.N. Ashwathama v. P.
Prakash, (2009) 13 SCC 229.
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2. Adverse Possession vis-a-vis Permissive Possession
Q. Can permissive possession turn into hostile possession?

Yes. A permissive possession can turn into hostile possession. A permissive
possession is where a person possesses the land on behalf of a lawful owner.
Let us understand through an example: ‘X’, being the real title owner of the
property, his ancestors were close to Y’s ancestors. X’s ancestors permitted Y’s
ancestors to reside in the property. Eventually, ‘Y’ got the Khata of the property
changed in his name. After some time, ‘X’ insists ‘Y’ to give back the property but
‘Y’ did not. ‘X’ instituted a suit against 'Y’ for declaration of title and recovery of
possession. These are the facts of Ram Nagina Rai (supra) that illustrate a
typical case of permissive possession. The Supreme Court held that the
defendants will not acquire adverse possession by simply remaining in permissive
possession for howsoever long it may be.

To prove adverse possession, the claimant must put forth strong and
clear material to show when the permissive possession turned into hostile
possession. Such party has to prove its necessary animus to possess, in exclusion
and hostile to the real owner of the property that is apparent to the real owner.
Mere production of Khasra entries does not prove the hostile possession. Such
documents only tend to prove the factum of possession and not adverse
possession. The Supreme Court judgments in Pt. Shamboo Nath Tikoo v. S. Gian
Singh, (1995) Supp 3 SCC 266 and Prem Nath Khanna v. Narinder Nath Kapoor,
(2016) 12 SCC 235 may be referred.

Q. What is the position of the plea of adverse possession by co-sharers,
co-heirs, co-owners or relatives?

The position in this regard is similar to permissive possession. A co-sharer,
co-owner or co-heir holds property on behalf of other co-sharers, co-owners
and co-heirs as trustee. A plea of adverse possession by one co-owner against
another has to be proved by a clear ouster of such co-owner. The judgment in
P. Lakshmi Reddy v. L. Lakshmi Reddy, 1957 SCR 195 dealt with adverse possession
pleaded by one co-heir against another. It was held that:

“There must be an open assertion of hostile title, exclusive
possession and enjoyment by one of them to the knowledge
of the other shall constitute ouster. This does not
necessarily mean that there must be an express demand
by one and denial by the other. There are cases which have
held that adverse possession and ouster can be inferred
when one co-heir takes and maintains notorious exclusive
possession in assertion of hostile title and continues in such
possession for a very considerable time and the excluded
heir takes no steps to vindicate his title.”
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However, such ouster is not constituted by mere denial of possession or
change in revenue entries by mutation or non-payments of the rents and profits
of the land. The position is the same for co-shares or co-owners. In this respect,
following judgments may be referred to — Thakur Kishan Singh v. Arvind Kumar,
(1994) 6 SCC 591, Md. Mohammad Ali v. Jagadish Kalita, (2004) 1 SCC 271 and
Ram Prasad v. Anna, 2002 SCC Online MP 64.

Q. Can a caretaker or servant acquire title by adverse possession over
property?

The position in this regard is similar to permissive possession. A caretaker
or servant holds property as a licencee of true owner. Recently, Supreme Court
in Himalaya Vintrade Pvt. Ltd. v. Md. Zahid & anr., Civil Appeal No. 5779 of 2021,
order dated 16.09.2021 has held that a caretaker or servant can never acquire
interest in property irrespective of their long possession.

Q. Can adverse possession be pleaded with the doctrine of lost grant?

Doctrine of lost grant is a rule of evidence. It means a long-continued use
or possession can raise a legal presumption that the right exercised was
previously conveyed to the user or possessor and that the instrument of
conveyance has been lost. The doctrine only applies where the enjoyment or
use of land cannot otherwise be reasonably accounted for. Recently in M. Siddiq
(supra), plaintiff had sought a declaration of title on the basis of lost grant and
in the alternative had set up a plea of adverse possession. The Supreme Court
has held that such alternative plea is destructive of a valid legal basis to apply
the doctrine of lost grant. The Hon’ble Court has explained that adverse
possession is vesting of title in one person and the existence of a long continued
and uninterrupted possession of another, to the knowledge of and in a manner
hostile to, the true title holder. The plea of adverse possession would lead to an
inference against the application of the doctrine of lost grant as a plea of adverse
possession is premised in title vesting in someone other than the alleged grantee.

Q. What is prescribable under Article 65 of the Schedule appended to
Limitation Act?

The prescriptive title acquired by the adverse possessor is limited to the
rights of the holder of the property. In other words, the nature of possession of
the holder of the property should be inquired into. There may be a situation
where limited ownership or limited property right is enjoyed by a holder. Under
such circumstances, limited right that is extinguished shall be acquired and not
beyond that. For example, a sub-tenant can only acquire a limited right of the
tenant by prescription and not ownership. (Collector of Bombay v. Bombay
Municipal Corporation, AIR 1951 SC 469).

JOTI JOURNAL - OCTOBER 2021 - PART | 221



3. Adverse Possession vis-a-vis the Government

Q. Can Government take the plea of adverse possession to acquire title
over any property?

The Supreme Court in several judicial pronouncements has taken a strict
view regarding government, being a welfare State cannot be permitted to take a
plea of adverse possession to perfect its title over any citizen’s property.
Government whether Central or State may acquire property by following due
procedure of law. In this regard, Vidya Devi v. State of Himachal Pradesh, (2020) 2
SCC 569 may be referred.

Q. What is the position when a plea of adverse possession is raised to
perfect a title of a property belonging to the Government?

To prove adverse possession against government land, all the ingredients
that constitute adverse possession must be proved, and that such possession
has completed a period of 30 years.

The position may be different in cases of government land granted or allotted
to people belonging to a special class or in special circumstances. In such cases,
the nature of the grant is to be seen to determine the period of adverse possession.

Nature of Grant Period of Limitation for extinguishment
of the title of Government

In case Of absolute transfer Of the Subject to prOteCtion prOVided by prOViSionS
interest of State Government of the concerned Act, same period of
limitation as is prescribed for other citizens
by the provisions of the Limitation Act.

In case of transfer of the|The period of limitation shall be 30 years.
possession of the land without
conveying the title of the State
Government

The Supreme Court judgments in K.T Huchegowda v. Deputy Commissioner,
(1994) 3 SCC 536 and G. Krishnareddy v. Sajjappa, (2011) 13 SCC 226 may be referred.

Where a party is in possession of a land by invalid grant or a grant not in
a manner required by law, the title may be acquired by adverse possession.
The law has been discussed in Collector of Bombay v. Municipal Corporation of
the city of Bombay, AIR 1951 SC 469 and State of WB v. Dalhousie Institute Society,
(1970) 3 SCC 802.

4. Adverse Possession vis-a-vis an ldol

Q. Can Shebait, Manager, Mahant etc. take up a plea of adverse
possession over property belonging to an idol?

The possession of Shebait, Manager, Mahant etc. over the property
belonging to an idol is in the nature of fiduciary capacity and as such the Shebait,
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Manager and Mahant etc. are estopped from setting up a title adverse to that of
an idol. In this regard, the observation of a three Judge Bench Supreme Court
in case of Ishwar Sridhar Jew v. Sushila Bala Dasi, AIR 1954 SC 69 is relevant
which is as under:

“If a shebait by acting contrary to the terms of his
appointment or in breach of his duty is such shebait could
claim adverse possession of the dedicated property against
the idol it would be putting a premium on dishonesty and
breach of duty on his part and no property which is
dedicated to an idol would ever be safe. The shebait for
the time being is the only person competent to safeguard
the interest of the idol, his possession of the dedicated
property in the possession of the idol whose sevait he is,
and no dealing of his with the property dedicated to the
idol could afford the basis of a claim by him for adverse
possession of the property against the idol. No shebait can,
so long as he continues to be the sevait, ever claim adverse
possession against the idol.”

Therefore, no adverse possession ever be claimed by Shebait, Manager
or Mahant etc. over the property owned by an idol.

Q. Can a stranger or third party take the plea of adverse possession
over property belonging to an idol?

An idol is recognized as a juristic person which can own properties through
its Shebait, Manager, custodian, trustee etc. The property owned by an idol
may be acquired, alienated and otherwise dealt with through such Shebait,
Manager, custodian, trustee etc.

A three Judge Bench of the Supreme Court in Sarangadeva Periya Matam v.
Ramaswami Goundar, AIR 1966 SC 1603 has considered this question in relation
to property owned by a math and held that:

“The math is the owner of the endowed property. Like in
idol, the math is a juristic person having the power of
acquiring owning and possessing properties and having the
capacity of suing and being sued. Being an ideal person, it
must of necessity act in relation to its temporal affairs through
human agency. It may acquire property by prescription and
may likewise lose property by adverse possession.”

In this regard, an argument is advanced that an idol is always considered
a minor who is under legal disability. Therefore, by virtue of Section 6 and 7 of
the Limitation Act, 1963, period of limitation never expires against a minor. Nagpur
High Court has had an occasion to deal this issue in the case of Seth Narainbhai
Ichharam Kurmiv. Narbada Prasad Sheosahai Pande, AIR 1941 Nag. 357, wherein it
was held that:
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“Minority does not prevent ouster and does not stop the
commencement or running of adverse possession. The only
privilege which a minor gets is another three years after
attaining majority, if the time expires before the three years.
... Strictly speaking there can be no such thing as
possession by a minor qua minor because he is incapable
of having an animus possidendi and of exercising legal
rights of ownership. They are exercised on his behalf by
others and the question always is whether they were so
exercised or not. ... But if a stranger enters on the land and
physically ousts the minor from occupation as well as from
possession and sets up an adverse title in himself, then we
have no doubt that time begins to run against the minor
from that moment.”

Therefore, properties belonging to an idol may be subjected to adverse
possession by strangers.

Q. Can plea of adverse possession be taken on behalf of an idol?

From the above discussion, it is clear that an idol can acquire, retain and
alienate immovable properties through its Shebait, Manager, Mahant, Custodian,
Trustee etc. and adverse possession can be claimed against an idol. On the
same principle, it can be safely said that an idol can also acquire title by adverse
possession over the property belonging to strangers.

VI. CONCLUSION

The right of possession is strengthened to the extent that both plaintiff or
defendant can set up a plea of adverse possession. The law of adverse
possession is subject to continuous development through judicial
pronouncements acknowledging modern-day difficulties about ownership of
property. It must be stressed that Ravinder Kaur Grewal (supra) has cautioned
encroachment of land for public utility based on adverse possession as harsh
consequences would arise to the public at large. While dealing with the concept,
we must be vigilant that all the ingredients of adverse possession co-exist as
adverse possession substantially takes away the title of the true owner.
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PROBATIVE VALUE OF LAND RECORDS

Gazal Pahwa
Civil Judge, Jr. Division, Jabalpur

In Courts, in order to prove their ownership or possession over a property
parties often rely upon land records like Khasra, Khatauni, Bhu Adhikar Pustika
etc. While dealing with such land records, we find ourselves in dilemma with
respect to their evidentiary value, facts that can be proved by such records and
so forth. This article is an attempt to compile the law on aforesaid issues and to
provide a pragmatic solution to such questions.

RELEVANT PROVISION

Section 117 of Madhya Pradesh Land Revenue Code, 1959 (hereinafter
to be referred as the “MPLRC”) states that —

“117. Presumption as to entries in land records.- All
entries made under this chapter in the land records SHALL
be presumed to be correct until the contrary is proved.”

Section 4 of the Indian Evidence Act, 1872 provides that whenever it is
directed that court shall presume a fact, it shall regard such fact as proved,
unless and until it is disproved. Thus, the phrase “shall presume” connotes that
court is bound to take the fact as proved until evidence is given to disprove it.
From the above evaluation of the phrase “shall presume”, it is clear that section
117 MPLRC raises a rebuttable presumption.

NATURE OF PRESUMPTION

While dealing with the nature of presumption of entries in land records Supreme
Court in Vishwa Vijai Bharti v. Fakhrul Hasan & Ors., (1976) 3 SCC 642 held that—

“The entries in the revenue record ought to be generally
accepted at their face value and courts should not embark
upon an appellate inquiry into their correctness. But the
presumption of correctness can apply only to genuine, not
forged or fraudulent entries. The distinction is that one
cannot challenge the correctness of what the entry in the
revenue record states but the entry is open to attack on
the ground that it was made fraudulently or surreptitiously.
Fraud and forgery rob a document of all its legal effect and
cannot find a claim to possessory title.”

In view of the above discussion it can be said that with the aid of section
117 of MPLRC the court cannot come to the conclusion that the fact stated in
the concerning land record is conclusively true. The presumption therein only
discharges the party relying on the entries made in the land record to prove its
truthfulness and shift the burden on the opposite party to show that the real fact
is not as has been presumed. However, the said presumption applies only to
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genuine entries. If the entries in land records appear to have been made fraudulently
or surreptitiously, say for example without informing the other interested parties,
then presumption u/s 117 of the MPLRC will not come into play.

IS ORAL TESTIMONY SUFFICIENT TO REBUT THE PRESUMPTION
U/S 117 MPLRC?

The party whose pleading are contrary to the facts stated in land records
generally gives testimony to rebut the same and more often we only have that
oral testimony on record for the purpose of rebutting the entries made in the
land records. But is oral testimony sufficient to the rebut the presumption of the
truthfulness of entries made in land record or should they be supported by
other documentary evidence?

This question came up before Supreme Court in the case of Sita Ram Bhau
Patil v. Ramchandra Nago Patil, (1977) 2 SCC 49. wherein it was held that -

“There can be no presumption as regards the correctness
of entries where the oral evidence is contrary to such entries
and where no notice of mutation was given to the concerned
party.”
However, recently in Shri Partap Singh v. Shiv Ram, AIR 2020 SC 1382,
Supreme Court has held that -

“The presumption of truth attached to the record-of-rights
can be rebutted only if there is a fraud in the entry or the
entry was surreptitiously made or that prescribed procedure
was not followed. It can be rebutted only on the basis of
evidence of impeccable integrity and reliability. It will not be
proper to rely on the oral evidence to rebut the statutory
presumption as the credibility of oral evidence vis-a-vis
documentary evidence is at a much weaker level.”

From the harmonious interpretation of above precedents it appears that
generally oral evidence is not sufficient to rebut the statutory presumption laid down
u/s 117 of MPLRC as documentary evidence are considered to have higher evidential
value. However, if the oral testimony on record is of impeccable integrity and reliability
or if land records prima facie appear to be improper then in such case oral testimony
may be sufficient to rebut the presumption raised by section 117.

LAND RECORDS TO WHICH PRESUMPTION U/S 117 OF THE ACT IS
APPLICABLE

Section 117 of MPLRC provides that the presumption therein shall apply to
all entries made under this Chapter i.e. Chapter IX thereof. Chapter IX ranges
from sections 104 to 123. Section 114 of MPLRC provides a list of land records
which are to be prepared for every village as well as urban area. The presumption
u/s 117 shall apply to such land records. Following is the list of those records:
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Land Record

Section

Purpose

Maps

107

It shows the boundaries of survey, block and sector.

Record of Rights

108

It shows the name of bhumiswami, occupancy
tenant, their respective interest, rent or land
revenue and such other particulars as may be
prescribed from time to time.

Khasra or field
book

110

It is basically an identity card of every property. It
shows the details of the individual who have acquired
the property. Apart from that it also contains
particulars with respect to any form of encumbrance
existing on the property as well as the details of crops
that is being sown on that property.

Bhoo Adhikar
Pustika

114-A

It shall be provided to every person whose name is
entered as Bhumiswami in Khasra. It shall contain
particulars rights over holding, encumbrances on
the holding, recovery of land revenue in respect of
holding, such of the entries of khasra or field book
pertaining to holding as may be prescribed.

Record of
unoccupied land

233

It shall contain the particulars of unoccupied land
of every village and urban area.

Nistar Patrak

234

It shall embody a scheme of management of all
unoccupied land in the village and all matters
incidental thereto.

Wajib-ul-arz

242

It shall contain the record of customs in each village
with regards to the right to irrigation or right of
way of other easement; right to fishing in any land
or water not belonging to or controlled or managed
by the State Government or a local authority.

Record of

diverted land

As per
rules

It shall contain the record of those land whose
purpose is diverted as per section 59 of MPLRC.

Such other land records as may be prescribed.

As per recently introduced Madhya Pradesh Bhu Rajasva (Bhu-Survekshan
and Bhu Abhilekh) Rules, 2020 which came into force from 6" July, 2020, apart
from above records khatawar Khatoni, village sector wise Bhumiswami Khatoni,
register of government leases, register of boundary marks and reference points,
Khasra, Masahati Khasra shall be prepared for every village and sector and for
entire State, Statewise Bhumiswamiwar Khatoni shall be prepared.

The presumption of genuineness u/s 117 MPLRC shall apply to these

records also.
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AUTHORIZED ENTRIES IN LAND RECORDS RAISE PRESUMPTION

The presumption u/s 117 of MPLRC shall apply to only those records which
are prepared and maintained by the person authorized to so. If it is not so
prepared then presumption u/s 117 of MPLRC cannot be raised and in such
case person who has prepared it will have to come into the docket for evidence
and then prove the entries made by him.

In Churamani v. Ramadhar, 1991 R.N. 61 High Court of Madhya Pradesh
has held that-

“No presumption of correctness can be attached to an entry
made by Patwari in the remarks column of khasra or field
book showing therein some third party or the trespasser to
be in possession of the land held by a Bhumiswami and
recorded as such in his name in the said records.
Presumption under S. 117 of the Code applies to the entries
which are required to be made in Chapter IX and in respect
of entries in other land records prepared under the Code.
The provisions of Code or the Rules made there under do
not require Patwari to make any entry in the remarks column
and if such an entry is made, the same cannot have any
presumptive value as regards its correctness under S.117
of the Code.”

The above position abundantly clarifies that the entries in land records
can be presumed to be correct as per section 117 only when it is made in
accordance with Chapter IX or as provided elsewhere in the MPLRC or Rules
made thereunder. For instance, as per section 110(5) of MPLRC, Khasra is
required to prepared by Tahsildar. Similarly, Nistar Patrak and Wajib-ul-Arz are
required to be prepared by Sub-Divisional Officer in accordance with sections
234 and 242 of MPLRC respectively. But, if they are not so prepared then in
such case the presumption u/s 117 of the MPLRC will not come into operation.

PURPOSES FOR WHICH THE ENTRIES MADE IN THE LAND RECORDS
CAN BE TAKEN INTO CONSIDERATION

1. Possession

Khasra entries provide the name of the person in possession of the property.
In the case of Smt. Chandrakanta Ben v. Vadilal Bapalal Modi, AIR 1989 SC 1269,
there was no registered instrument for the transfer of land in question and the
revenue entry was made describing the claimant as occupant. Hon’ble Supreme
Court in this case held that the presumption of truthfulness could be raised from
such revenue entry, in favor of the claimant for her possession only and not as
to title.
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In unanimity with the above ratio it can be said that presumption as to
possession can be raised on the basis on entry made in land records, provided
such entry are made after due compliance of law.

2. Ownership

An individual ordinarily acquires ownership over a property by means of
conveyance deed and therefore, no evidence better than a registered sale deed
itself can be produced to prove the title over a property. However, on several
occasions land records are produced to prove the title over property. To what
extent such entries can be relied on for the purpose of proving title of a person
over property have been discussed by Supreme Court in several cases.

In Union of India v. Vasavi Co-op Housing Society Ltd., (2014) 2 SCC 269
Supreme Court laid down that revenue records do not confer title on a person.
Even if the entries in the record of right carry evidentiary value, that itself would
not confer any title on the plaintiff. The plaintiff has to show, independent of
those entries, that the plaintiff's predecessor had title over the property in
question and it is that property that they have purchased.

In Smt. Bhimabai Mahadeo Kambekar v. Arthur Import and Export Company,
(2019) 3 SCC 191 Supreme Court held that the mutation entry of land in the
revenue records does not create or extinguish the title over any land nor does
such an entry have any presumptive value on the title of such land. Such an
entry only enables the person in whose favour the mutation is ordered to pay
the land revenue in question. The same view has been reiterated recently in
Jitendra Singh v. State of Madhya Pradesh, SLP (C) No. 13146 of 2021, vide order
dated 06.09.2021.

Thus, with respect to ownership the position is sufficiently clear that land
records do not confer title over a property. However, continuous entries in land
records can be used to corroborate the fact of ownership, as possession is nine
points in law and as already seen above, presumption of possession can be
raised on the basis of entry on land records.

3. Adverse Possession

The theory of adverse possession as incorporated in Articles 64 and 65 of
the schedule appended to Limitation Act, 1963, is determined on the basis of
pristine presumption of entries in revenue record. However, whether mere entries
in land records are sufficient to prove the adverse possession of a person is an
issue which remains to be pondered upon.

In Vishnu Sharan and Ors. v. Ajuddhibai and Ors., 2004 R.N. 185, it was held
that adverse possession cannot be proved merely on the basis of entry in Khasra.
To prove adverse possession, specific pleadings are required to be made and
the same is to be proved by substantive evidence.
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Thus on the basis of the entries made in land records adverse possession
of a person over a property can be presumed provided that other requisites of
adverse possession also stands satisfied i.e. the possession must be adequate,
in continuity, in publicity and in extent to show that the possession is adverse to
the real owner.

CONTINUOUS ENTRIES IN KHASRA

Although entries made in Khasra are rebuttable, but where parties produce
continuous entries in Khasra then in such case some extra weightage or value
must be given to it. As to this issue it was held in the case of Ramapati Bhattacharya
v. Collector and Ors., 2000 R.N. 211 that reliance must be made on continuous
entries in Khasra.

VALUE OF LAND RECORD FOR SUCCEEDING OR PRECEDING YEAR

If plaintiff in a suit for simpliciter injunction produced Khasra for the year
2016 to show his possession, then whether in such case presumption can be
made with respect to possession of the plaintiff for the year 2015 or 2017?

This question was answered by High Court of Madhya Pradesh in Narayan
Prasad and Ors. v. Tulsidad and Anr., 2002 R.N. 306. The court herein held that
entries in land records does not confer any right or interest in any person and
entries in land records of particular year do not prove the possession of a person
before or after that year.

Thus, in light of the above ratio court cannot presume continuation of
possession of a person over property on the basis of a land record of a particular
year. Therefore, emphasis is always made on producing the continuous land
records for the purpose of proving continuous possession.

ELECTRONICALLY GENERATED COPIES OF LAND RECORDS

Land Records come within the purview of public records as defined u/s 74
of Indian Evidence Act, 1872 as the fact contained in such records are of public
interest and the entries therein are made by authorized and competent public
servants in the course of their official duty. Since, it is very cumbersome to
produce original land records as they run into numerous account, certified copies
of such records are permissible and are produced in court. Certified copies of
land records become admissible as proof of original u/s 65(e) of the Evidence
Act. Further, the certified copies which are generated in accordance with provision
contained in section 76 of the Indian Evidence Act, 1872 are presumed to be
genuine in light of Section 79 thereof.

Now in keeping pace with the advancement of technology in this world,
recently the Government of Madhya Pradesh has recently introduced Madhya
Pradesh Bhu Rajasva (Bhu-Survekshan and Bhu Abhilekh) Rules, 2020
(hereinafter referred as “Rules of 2020”). Rules 94 to 106 deal with certified
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copies of the land records which are kept in the electronic form. Rule 94 provides
that:

“Rule 94. Certified copies of land records which are listed
in Schedule 1V and are available in electronic form shall be
issued through authorized service provider or through
authorized web portal as may be directed by Commissioner
of Land Records from time to time.....”

Schedule IV of the Rules of 2020 provide the list of following land records:
Khasra Eksala/ Khasra Panchsala/ Khata Jamabandi (Khatoni)/ Record of Rights/
Khewat, Wajib-ul-Arz, Nistar Patrak, Copy of Map, Copy of Namantaran Register,
Copy of an order in a revenue case/ copy of an order sheet in a revenue case/
copy of revenue case register, hand written Khasra panchsala and hand written
revenue case register.

Rule 95 further provides that:

“Rule 95. Certified copies of land records other than those
covered under Part C (of which Rule 94 is part) shall be
issued in accordance with this Part (Part D.)”

Part D of the Rules of 2020 provide that on application being moved by a
person for obtaining a copy of land record other that those mentioned in
Schedule 1V, the Head Copyist shall call for revenue records from the concerned
court. He shall then make a copy of the same as per rules, attest them and then
deliver the same to applicant.

Perusal of the above rules indicate that land records enlisted under
schedule IV of the Rules of 2020 and which are available in electronic form, can
be obtained only through authorized service provider or through authorized
web portal and not from else where. Commissioner of Land Records, Madhya
Pradesh by its order no. 741/11-Bhu.Pra/Lo.Se.Gaa/2013 dated 31.07.2019
and order no. 174/9-Computer/2020 dated 04.02.2020 has authorized following
service provider and web portal for issuance of land records — I.T. Centers
managed by M/s Bhopal E-Governance Ltd. Bhopal, Lok Seva Kendra, MP
Bhulekh Portal and MP Online Kiosks.

Through the above centres and portals, copies of electronic land records
can be obtained with or without paying the prescribed fees. The copy obtained
without paying the fees bears a water mark and a note at the bottom that the
copy can not be used in court for the purpose of evidence. Such copies do not
even carry the electronic signature of the Commissioner of Land Records.
Whereas, the one obtained after payment of fees neither bears any water mark
nor the above note. Further the paid copy carries the electronic signature of
Commissioner of Land Record.
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In light of the above rules the question that comes before us is whether
electronically signed land records can be used as certified copy of such records?

In order to answer the above question we need to first take into consideration
the provisions contained in Section 76 of the Indian Evidence Act, 1872 which
provides that if a public document is open to inspection, it's copy may be issued to
any person who is demanding it by the public officer having the custody of the
document. The copy of the public document is issued on payment of legal fees and
a certificate shall be attached thereof, containing the following particulars:

(i) That it is a true copy.
(i) The date of the issue of the copy.

(iii) The name of the officer having custody of the documents and his
official title.

(iv) The seal of the officer, if there is any.

When these particulars are mentioned in the copy, only then it can be
considered as a certified copy.

The copies of land records made available on the payment of the requisite
fees through I.T. Centers managed by M/s Bhopal E-Governance Ltd. Bhopal,
MP Bhulekh Portal and MP Online Kiosks though bear the electronic signature
of the Commissioner of Land Records, but it does not qualify the requirements
of section 76 of the Evidence Act. As a result of which such copies cannot be
called as certified copies provided as per the procedure prescribed u/s 76 of
the Indian Evidence Act, 1872.

Further, so far as the value of electronic signature is concerned, it carries
value only when the document is in electronic form and not on the printout. It is
also noteworthy that though government may authorize any public officer to
issue certified copies of public documents in light of the explanation to section 76
of the Indian Evidence Act, 1872 but such web portal and service providers can
never be treated as “public officers” for the purpose of issuing certified copies.

As far as the copies issued by Lok Seva Kendras are concerned, they
usually bear the seal and certificate of the officer presiding at such Kendra. But
the officer sitting their do not come within the purview of public officer and mere
agent appointed to operate the server. As a result the copy certified by such
officer can also not be certified copy. Moreover, the Terms of Use on Lok Seva
Kendra Portal itself contains a disclaimer that the content available therein cannot
be construed as statement of law and can not be used for any legal purpose.

From the above discussion it is sufficiently clear that copies of land record
generated as per Rule 94 of Rules of 2020 through authorized web portal and
service providers cannot be treated as certified copies of land records as result
of which the presumption of genuineness of such records can not be raised in
accordance with section 79 of Evidence Act.
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In the case of Koushalya Bai and Ors. v. Radha and Anr., 2004 (4) MPLJ 317
also copy of Khasra issued by Patwari was not treated as certified copy but only
a true copy signed by the Patwari as it was not in the form provided as per law.
Therefore, in order to attract the presumption u/s 79 of the Evidence Act the
certified copy must be in the form as provided by law.

Rule 105 of the Rules of 2020 empoweres Commissioner of Land Records
to issue directions with respect to scrutiny, preparation, attestation, delivery of
copies of land records. In exercise of the said power if he authorizes any public
officer to physically sign, seal and certify the electronically generated copies of
land records or if in keeping with the pace of technological advancement there
is any amendment in the Indian Evidence Act, 1872 then electronically generated
copies of land records can be admitted into evidence. Till then, author humbly
opines that copies issued as per rule 94 of Rules of 2020 are not admissible as
certified copies of land records.

CONCLUSION
1.  The presumption u/s 117 of MPLRC is a rebuttable presumption.

2. The presumption u/s 117 of MPLRC is applicable only to genuine entries
and not to entries made fraudulently or surreptitiously.

3. Generally, presumption u/s 117 of MPLRC cannot be rebutted by oral
testimony only. Evidence of impeccable integrity and reliability can only
rebut such presumption.

4. The presumption u/s 117 of MPLRC is applicable only to entries made

under Chapter IX and in accordance with the provisions laid down in MPLRC
or Rules made thereunder.

5.  On the basis of entries in land records, presumption with respect to
possession can be raised.

6. Land records do not confer or extinguish title over a property on any person.

7. Entries made in land records of particular year are relevant only for that
year.

8. Electronically generated land records issued by I.T. Centers, MP Bhulekh
Portal, MP Online Kiosks and Lok Seva Kendras are not admissible in
evidence as they are not issued in accordance with section 76 of the Indian
Evidence Act,1872.

9. Presumption u/s 79 of Indian Evidence Act will apply to certified copy of
land record only, if the land record is prepared substantially in the form
and manner provided by law .

10. Certified copies of land records issued under RTI Act are also admissible
in evidence.
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fafsre vy vd gHEmE
(59 W™ & A HeYSY & SRR Rl & SRR §RT [HBIEH &

| # TS 18 At AHmil T SUYAd g URId HA BT YA Ha1 S 8 | &
& o) =mamefierTor aroT fafdres THRTe 3ThTeHl BT AN Thd B | IAT IR B
FHET T 3T § Yl fbd S )

1.

gRT 195(1)(a) S U, @ Aavid ScalRad AR & T« # AT
wRera &1 & fafSre adar o @ 92 F&ar oar afvRg e g1 y=afa
TR B Jde =T IR ST AR & GHe § JuR F7err afg e uRarg
YA Y HHdl 27

e Aadl @ gl TeR & sraw M & forg Afio & Awiferd graer &
Ieold TUS Ufehar AigdT &l a1 195(1)(a) H fham a1 8 o AR gos wfgar
P ERT 172 | GRT 188 TP B! GRS B 3l TUSHIT MURT & FF6el H STfRIo
AR BT DI UlhAT qaTS T8 © | ORT 195(1)(@) ITUH. & JATAR DIy IR
RT 172 | 9RT 188 HI.E.H. B IR &I G AHG ld Jad AT Sad ild Jadb
P YIS B9 I IRS dld Wab & fARad aRarg IR & & HahdT = |

IS Wl JAIGT 9 3 [d%g afcIg 153, YITS3IR 2010 UwH! 3718
D AJTAR AT BT IRT 190 SUH. B =TI FH ol AT IRT 195(1)(@) &
3t A oW BT &5 fIT B | IRT 195(1)(a) =TT B I o+ Bl &1RT 190
H Yo il IR o yfady RN Rl & [SdT Ae&il 9 grer fhar i
AMITTH 2 |

A T § BRMT & BRI YAD I & ld Aadh! gRT fAf ameer uika fahe
T 3R IHD Ieoltq TR BRIATE] Ul BT TS | ITERV ey [Telr AfRe e gRT
IRT 144 SUM. & <A Yo AT BT YANT Hl gy fafiT ammaer aiia fdy
Y| Jg <@ H Ml & e diRee gRT U <Y & Soaigd & A |
BRIATE] B & oIy 3R [STel AR IT IuFUS AR &l 3fftrdhd faar
2 Siafd gRT 195(1)(a) SUE. gRardl @ 2 OFf 9anh & — 1. GG dld Had |
2. 98 <ib Add T I8 THg did Add TS dR IR FefivReT B

TG Alh Hadh' Ieq BT JRATTIT Dacl del dld Add & (o1 MY BT Seaied
o 21 B | 39 3fAd a8 Ald Wdd w81 T & oIl 99 dldh Aad & Irefivwer
2| 39 9Ny | RIS al@Trey s fdeg 4.9 o, YIS 1964 T
237 1 JAATHAT B | T, TG Aldb Add’ & IAId SADT U Scavad|
(successor) HfHferd B |
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ISRV ¥aHRY ARG fdll [Tl AR §RT ORT 144 SUH. & T g A
TR fham 1T § T9 daa ST er afoge & forRaa aRdre v Sa smer
D1 AT oY TURTY BT WL (oI ST Feball & AT WU dleb Hadh b yRarg uR forae
Rt afiiRge yemafe w9 9 3rfiRer 2| o/ I8 W g b Rt afvge &
3T BT TS B 3R RTelT ARG’ a1 'SuEvs AfTg e’ aRarg URgd &< 8q
e UGN T8l € |

¢RI 23 TUH. & HRT B FH 81 AhdT o | 3R 71 AR 1t 7 Rierm Aforge
Y107 Ud 3rdiet anfe | fobeg wemife wu 9 U Tl &1 b 8 U9 Bl ©
g g e afkrge ST R Rter AfRge @1 w1t & favee axar 21 R
195(1)(@) SUH. & He¥ § g dldb Jad’ B A=A AR [T aige’ 78T
3T 8 oigt s smeer Rten AfRge g1 wad uwenfod fasam o 2

JgT T8 Y <A1 ST Maeyd 7 b I R afnge sraet wifddail &1 vearae™
gRT 195(1)(@) & <RI URATE URT B 7g dY Ahdl & | =Igeid ¥l
aGrl d 3 fa%g Yorrg v, (2008) 5 THHeH 150 ¥ STadH TSI §RT
3o foam & b dfedr | i dad gRT uRdre Udd &R $I eAfdadl &
AT &I BIg UTGET el § ofal a7 195(1)(a) fafafdse ufady sferifua st
g1 Wl Rafa # gaamiom o ofdaal @ SueRom T8 @1 o daar 81 #S
aerl (qatax) &1 faaR # o gV A9, Sod e §RT §9 I8 favg 7eq
g3 W7, 2017 (3) TAIGISITY 194 & Wiel ¥ WUt w9 A ifafeiRa fasar
2 fo aRaTSY ol Ao (Frg) IRaTe TR H @1 MU= I DI 3T dAldh Wad
BT AR TE FR FHaT 2 | 31 W 2 {6 T wfadat &1 g rgEa
T8l 2|

39 UPR W & b gRT 195(1)(a) TUH. & 3=Rid URdATE daal dal dld Hdh
TR PR Ahl & [ GIRT T GAfUe {ham 71 71 3ferar a8 dldh Add IR
PR FHAT & D 98 THg did Jdd’ YIANMEG ®Y I AR g | 1 Il
3ras e AfioRge @ Uwfid oeel @l g3 & a9 uR Roierr afoige arerar
JUEUS ANGTEC R YK HR- o FeM Wb RT 81 © | TAT Reyfa 7 afe fverm
ATRg e §RT TR See & Seaied & ol TR & Hder H 1R fterr afivge
3T JUWUS AGTEC GIRT UK URATE UR RIS 3URTY BT FEIH oidl & ol Gl
Ao fafogel 91 g
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2. @re gRET a1 AFd AR 2006 # graftorae giterRt gRT wnia
IR 3 W afia 31 ufspan @ sifY ?

Qrel GRe T AFG AMRFIH, 2006 B GRT 89 @il HREl | AR W)
SIEARIE! THTd T & | ERT 97 T [ I G ! H SeeliRad ST Br
R el 2 |

MMM BT AT 9 ‘IURTY TAT ARTAT | FHIT & NTHD AR UM Bl
<t # fifora fasan 1 @ oM o SRIa ¥ QUSSR W \wfd @
AT AR O Dl AR A VS JURE] | R & |

5 oo & vy H dad 2R ARG B 61 Yrae= 8 S JrHat § IR
BT R IrIfFviEd ARERT B 8 S GRT 68 & ATAR YD foTel 3 3R
RTelr AT’ | IR Ufdd &1 MR 8iar & 59 AMel 9 HRIa™ & IusTae
BT UG & U IR H I B & (AR 3G URT 74 S IJIFAR ARy =rrera
@1 764 fHar ST BIaT & T | <fie e Uom 4ol & <Ired g1
faaofia 8 81 o8 favy =Imrerm &1 Teq T8 fhar R § asf frafag
RIS ~ARITAT B Al BT fIFROT B Fball B |

ST8T dd il &1 I & ey <RIy & fHoig 9 e Soa =t § &
1 YTGeT GRT 76 ¥ fobar 11 & b Afe fARI =arreral &1 o 81 831 & A1
faarer =R¥e afee o gol g1 fhar 3 & @) 0 fAoig &1 erdier gvs
gfthan wfedr @ e Avael uraem=t @ ar=id 81 |

Smafuiiae ARTHRT feid IR el AfvRge g1 SifeRIfUa ek & e #
31U T YTaeT= €RT 70 H b 1T 2 fi e SR @rel YR AUTed ATeehRoT
D WRITOAT B T3 & | oradt fori ifer) e =mamdier a1 wHwe rfar
BIAT B | 99 @ Refa gt g gt 7 o ~maforiee st & fafress @
g 3rdiel 9T MuRTeId rdid Brft a1 Rifdat et |

BT S8 99 BT R PR & 1Y IRIMIRID BRI ToIT wrer YRefm rdiel Ui
& oA AfeER & wfdadl W Ud gfte Srell ST snawad 7 rfifes @t
gRT 68 B AJJHAR AT MBI Bl Rafder ety &1 et yar &l T8
21 qAT Wrel GRew Ui Ul & YR Mfer) & w9 # Ryelm ~ammdrer
BT SecilRad & 7 {3 =mardrer | 01 Refa # =mafoigs o sriaR Rifdd
G DI 7 | 30D IMfARad oI AfHRY B dHaet R IRRINT a= o
3fRreHTRAT & 3R enlRa sfeRIfe famam s fifae <1fdca 2 Q=i Rerfay # =maforas
IR & wRa ARG & & fafreaga @t srfia fafda orfiar &rf| g9
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Y H AT I FHR YT [d¥%g Sy Y97 1Y, TYRIE D el .

1586 /2015 SlTeIdTG 3&d “TIATAT BT TR IT [ 02.05.2015 JTAH &

fafaer Rifdet srfier’ & w0 # doiiag &= &7 ifima fom T 2 | srfiar &1 ufshar

T Tl gReTT 3R A 7199, 2011 & AT 3 BT el {haT ST Fahal 2 |
°

3. AY. AEHR AR, 1915 B a7 34(2) & N qvsg sruvrer A
BN ATHRY gRT U¥Jd ufirde w® GRera arva § g =g yarsy
gfsean @m sif?

Y. MGHRN SRR, 1915 DI ORT 34(2) T a9 qPb f AN & HREAN A
TUSHIY JMRTY & Hag H IUGY Hcll © | Ak 39 U & I USRI
3TURTY IRUC YfshdT §RT fA=Roi 811 | S U U Pl A gferq o =T
UoI=AT 3FIi] ST AfABRY §IRT favarr ST 2 df I1ab ufiaed / uRdre W |
o & IR faemRor e gfshar | fdvam 1y, gford Ruid iR |Rerd arve Amel
g 1% ARRG S & AHeT Jod+~1 8IdT 2§ |

39 U W Hafd faery uraee 7Y, nadRy SrfAfeH, 1915 B ORI 55 9 56 H
fhy U 2| 9RT 55(1) TE UG Hh 2 fh A U W ARIA U B IMEBRI
IRl Y fafafde a3 & fiav o & o9 WRaR iR g fafza
P, GBI STATIH DI &IR_T 34, 35, 36, 36—V, 39, 40 Ud 40—T & MEfH SIS
RN & ey H S Tl BT WANT IR ADT Ol SYH. & AT 12 &
Sy&el gRT B gfer o™ & IRATES SMIBRT &Y Uaed @l TS 2 |

I WRBR GRT AU, MAHN IIAIH, 1915 DI ORI 7 & 3 U rfdadi o1
YART BRI BY SN hHih B-1-89-85-CT-V, &l 06 31cl, 1992 GINT el
FRed Td DRI IU— e T TG H IooiRad &3 & ol o7 55(1) Ud
YR 55(3) & I AL fbar 1 2| (I SIS 39 3jdb & 9RT I H
YHIRIT &) TS B)

3T PR HY. DRI AR, 1915 DI &1RT 56 T8 UTGEN Bl & b &1 55(1)
& I FAT IMTDNT AHN §RT ATHIE B D IR YR RUIC Bl
QUS UfshaT EdT, 1973 B URT 190 & YA & oY =1RE ARG e T IR
gfers RUE 791 SITQam |
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SWIGd Sl YTaE i &1 WY YA I8 © b 7Y, AR JRF=H, 1915 B
3 o WRBR B IFK ARRIAT g1 A e iedr) gRT uwgd
gfcraesT @l gikare =1 A gU gfory RUie /M1 SIge oiR =nfye AR 519 39
TR TS Ufhar Afgar @l R 190 & 3EfF |l T Af U1 A A9, MEhRT
MMM & gRT 56 & AR Yo UlTaad U HI forIr /-1 AMT ST 3R
9 forarer ) gfer RaE o wRerd arve Amet & ufhar & AR &1 89 |
31 AU, MAHRT AfATTH, 1915 DT ORT 34(2) B 3rfiF TUSHIT TURET H IMAHRI
3T gRT UG Ufidad wR AReyd Al # faarRvr &g varsy ufdbar “gferd
R wr dRerd aRve Amer o fthar” R |
°

“A judgment must be read as a whole, so that conflicting parts may be
harmonised to reveal the true ratio of the judgment. However, if this is
not possible, and it is found that the internal conflicts within the
Jjudgment cannot be resolved, then the first endeavour that must be
made is to see whether a ratio decidendi can be culled out without the
conflicting portion. If not, then, the binding nature of the precedent on
the point on which there is a conflict in a judgment, comes under cloud.”

Rohinton Fali Nariman, J.
in BGS SGS SOMA JV v. NHPC, (2020) 4 SCC 234, para 43
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NOTES ON IMPORTANT JUDGMENTS

216. ACCOMMODATION CONTROL ACT, 1961 (M.P.) — Section 12

TRANSFER OF PROPERTY ACT, 1882 — Section 105

APPRECIATION OF EVIDENCE:

CIVIL PRACTICE:

(i) Landlord-tenant relationship; proof of — In case of oral
agreement of tenancy, Court has to look into circumstances,
intention of parties and other material - Conduct of parties
before and after creation of relationship is relevant to gather
their intention — Instantly, there was no evidence of taking
premises on rent, defendant maintained no record of account
of payment of rent and parties earlier entered into partnership
deed - Held, tenancy is not proved.

(ii) Signing of a document; effect of — When the parties sign a
document, they cannot wish away the consequences which flow
from the signing of document.

I faFor arferfras, 1961 (ALY) — €RT 12

dufea srawer ferf-raw, 1882 — ©IRT 105

e B YT H:

fufder g

(i) waTEar-—fevterR @ A9 arfea fear s — #ifas feuve @
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BT JATARVT ITHT AT Fd B34 $ fag yrafire ghar @ — swara
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(ii) o< ST WR SEER HF BT YHG — o4 IHR fhdl Sy w®
FEER &7d 2, d 4 S yRvml @ efler € &R ddbd ol
T TR FHER HA 4 U 8d 2 |

Madan Mohan Singh v. Ved Prakash Arya

Judgment dated 05.03.2021 passed by the Supreme Court in Civil
Appeal No. 814 of 2021, reported in (2021) 5 SCC 456

Relevant extracts from the judgment:

The tenancy is a relationship which is created between two parties. The
agreement of tenancy can be both by writing or oral. Even if there is oral
agreement of tenancy, the court has to look into the circumstances and intention
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of the parties and other material to conclude as to whether there was any tenancy
or not. The present is not a case where the defendant claimed any rent
agreement. The defendant has come up with a case that he is paying rent at the
rate of T 450 per month. The defendant in his written statement has stated that
the plaintiff has never issued any rent receipt. Thus, present is not a case where
there was any rent receipt filed by the defendant in support of his claim of tenancy.

This Court had laid down in C.M. Beena v. PN. Ramachandra Rao, (2004) 3
SCC 595, that conduct of the parties before and after the creation of relationship
is relevant for finding out their intention.

When there is no evidence of taking premises on rent and it is admitted by
DW 2 that he had not maintained any record of accounts of payment of rent,
there is no base for holding that relationship of landlord and tenant is proved.
The trial court itself has held that the defendant had failed to prove any
documents pertaining to tenancy. The first appellate court, thus, has rightly
come to the conclusion that findings of the trial court that the defendant is a
tenant is based on the surmises and conjectures.

One more fact to be noticed is that the defendant claimed his tenancy with
effect from 18-12-1976. On 18-12-1976, admittedly partnership deed was signed
both by the plaintiff and the defendant which was before the Court. The defendant
had not denied the execution of partnership deed but he wanted to wish away
the partnership deed saying that it was a sham document to save the hirer from
rigours of Clause 12 of the allotment order. When the parties signed a document
and entered into a partnership deed, they cannot wish away the consequences
which flow from the signing of deed. The plaintiff having categorically denied
the tenancy and there being no evidence with regard to the tenancy, we do not
find any error in the judgment of the first appellate court that the defendant was
not a tenant of the premises. We do not find any error in the judgment of the
first appellate court holding that the defendant was not a tenant of the premises.

*217. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 8 and 11

STAMP ACT, 1899 — Section 35

Arbitration agreement — Enforceability — Whether an arbitration
agreement containing in an instrument which is unstamped be
enforced when the instrument itself cannot proceed unless the
deficit stamp duty is paid? Correctness of judgment passed in Vidya
Drolia v. Durga Trading Corpn., (2021) 2 SCC 1 affirming Garware Wall Ropes
Ltd. v. Coastal Marine Construction & Engg. Ltd., (2019) 9 SCC 209 doubted
— Matter referred to Constitution Bench.

HIEg¥M Ud gole A9, 1996 — €IRIC 8 U9 11

e AferfEaH, 1899 — €IRT 35

AT a8 — AId-1adT — T U Ireeifd foraa o siafdse Areavem
IEd yad-1 g7, 99 & ¢ forea 8 Sfaa weru e &1 aar 6y

JOTI JOURNAL - OCTOBER 2021 - PART I 274



o= srgaRa &1 fan s waar @2 fa=r giforar 4. gt 18T wraivera,
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T B aIT v gl IR ferfics, (2019) 9 vadl™l 209 1 Y FHal
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N.N. Global Mercantile Pvt. Ltd. v. Indo Unique Flame Ltd. and ors.
Judgment dated 11.01.2021 passed by the Supreme Court in Civil
Appeal No. 3802 of 2020, reported in (2021) 4 SCC 379 (Three Judge
Bench)

(]
218. ARBITRAITION AND CONCILIATION ACT, 1996 — Section 11
LIMITATION ACT, 1963 — Article 137

Limitation — The limitation for filing an application for appointment of
arbitrator is three years from the date when the right to apply accrues.

HIEY¥H Ud golg SAfIf-1a9, 1996 — ©RT 11

g IR, 1963 — =BT 137

TR — weRer @Y FRIfda 2q e URgd B3 31 uRR YT araes
P BT ARBR I 81 @ i 4 o9 adf 2

Bharat Sanchar Nigam Ltd. and anr. v. M/s. Nortel Networks
India Pvt. Ltd.

Judgment dated 10.03.2021 passed by the Supreme Court in Civil
Appeal No. 843 of 2021, reported in AIR 2021 SC 2849

Relevant extracts from the judgment:

Given the vacuum in the law to provide a period of limitation under Section
11 of the Arbitration and Conciliation 1996, the Courts have taken recourse to
the position that the limitation period would be governed by Article 137, which
provides a period of 3 years from the date when the right to apply accrues.

Conclusion Accordingly, we hold that:

(i) The period of limitation for filing an application under Section 11 would
be governed by Article 137 of the First Schedule of the Limitation Act, 1963.
The period of limitation will begin to run from the date when there is failure to
appoint the arbitrator;

It has been suggested that the Parliament may consider amending Section
11 of the 1996 Act to provide a period of limitation for filing an application under
this provision, which is in consonance with the object of expeditious disposal of
arbitration proceedings;

(i) In rare and exceptional cases, where the claims are ex facie time-barred,
and it is manifest that there is no subsisting dispute, the Court may refuse to
make the reference.

JOTI JOURNAL - OCTOBER 2021 - PART I 275



*219. CEILING ON AGRICULTURAL HOLDINGS ACT, 1960 (M.P.) — Sections
11 and 46
CIVIL PROCEDURE CODE, 1908 — Section 9
Jurisdiction of Civil Court — Suit against order of Competent
Authority can be filed within three months from date of order to
have it set aside — Any decision of such Court has been made
binding on Competent Authority.

H Sa ux 3ferean W sferraw, 1960 (A9) — €RTY 11
Td 46

fufaer ufspar dfgar, 1908 — aRT 9

fifae =T a1 sftreiRar — & TIfteR & e 3 ARG FA B
IR & faeg arg IRy B a" | 7 A @ Hiax wRea fear o
AHdl & — U8 AT &1 ®ig = fvfa ae9 yiter) ux areasr) g |

Bajranga (dead) by LRs. v. State of M.P. and ors.

Judgment dated 19.01.2021 passed by the Supreme Court in
Civil Appeal No. 6209 of 2010, reported in 2021 (2) MPLJ 491
(Three Judge Bench)

[ ]
220. CIVIL PRACTICE:

CRIMINAL PRACTICE:

Rectification of order sheet (record of court) — Assertion of facts
contrary to order sheet is impermissible — Held, record of Court speaks
for itself and terms of a judicial order reflect what has been decided.

fufder g

STURTIIS Gt

AR UG (RITATAI B IANTAE) BT IR — 31 9T & faudia aear
®1 <A1 AT Tl & — ARG, =rarad &1 Afde wWadq qiddn @
IR =i ey o) qdeg widt 2 fo @ foffa fear & 2

Committee of Creditors of Amtek Auto Ltd. through Corporation
Bank v. Dinkar T. Venkatasubramanian and ors.

Judgment dated 23.02.2021 passed by the Supreme Court in
Contempt Petition (C) No. 524 of 2020, reported in (2021) 4 SCC 457

Relevant extracts from the judgment:

The record before this Court would, however, belie the critique of the order
dated 18-6-2020 and of the submissions made by learned Senior Counsel. The
IA filed by DVI was styled as “an application for rectification”, as its title indicates,
but Para 1 states that it is “an application for clarification/modification of the
order dated 08-6-2020”. On 08-6-2020, this Court had relegated the matter of
approval of the resolution plan to NCLT with a timeline of 15 days. In the IA filed
by DVI purportedly for “clarification and modification”, it was submitted that “due
to COVID-19 Pandemic DVI's resolution plan (as submitted and approved by
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the CoC) was unviable and not feasible in the present circumstances”. DVI
submitted that when the proceedings came up on 8-6-2020 it had urged that its
resolution plan was required to be relegated to the adjudicating authority to
assess the impact of the Pandemic on the economy, the auto industry and the
financial health of the corporate debtor and to enable the parties to renegotiate
the terms of the resolution plan. In other words, DVI sought to submit that the
purpose of relegating the issue of approval of the resolution plan was to enable
a re-negotiation to take place before the resolution plans which have been
approved by the CoC could be the subject-matter of an approval of the
adjudicating authority.

Now, this submission of DVI cannot be accepted for two reasons: firstly, it
is a settled principle of law that the record of the Court speaks for itself and the
terms of a judicial order reflect what has been decided. The order of this Court
dated 8-6-2020 indicates that since the fresh resolution plan had been passed by
the CoC with the majority of 70%, “the matter of IA”, namely, I1A No. 48906 of 2020
filed by the CoC was being relegated to NCLT for passing “appropriate orders”.
There is absolutely no indication in the order of the Court dated 08-6-2020 that the
purpose of relegating the IA to NCLT was to facilitate a fresh evaluation being made
by DVI in regard to the impact of the Pandemic on the economy, the auto industry
and the health of the corporate debtor. DVI, in other words, has attempted to
read into the order dated 08-6-2020 a basis which does not find expression in
the terms of the order. Such an exercise is plainly impermissible.

(]
221. CIVIL PROCEDURE CODE, 1908 — Sections 2(2), 96 and Order 7
Rule 11
CONSTITUTION OF INDIA - Article 226

(i) Rejection of plaint; remedy against — Order is deemed to be
decree — Held, appeal lies against order of rejection of plaint
— Writ petition under Article 226 does not lie.

(ii) Rejection of plaint — Applicability of proviso to 0.7 R.11 — Order
granting time to amend plaint and seek appropriate relief —
Held, where plaint is rejected under O.7 R.11 (d), proviso would
not apply and time cannot be granted to amend the plaint —
Proviso covers only clauses (b) and (c) of 0.7 R.11.

fafaer ufpar |fEar, 1908 — aRIG 2(2), 96 Td M 7 a9 11

ARd &1 Afaem=T — IV 226

(i) dcUF TARITR ST OF @ AR B g AT — MR B fSd
HHET T 8 — 169 AIROR {6 o1 & ey & fa3%g srdia darefi™g
2 — W< 226 @ AefT Re arfaer vrwofig € 2

(ii) dreU=A AR fHar ST — 3. 7 1. 11 & WS B FiSaar — IeuA
A deies R Sfaa Ay W &1 B Iy G35 39 &1 ARy —

JOTI JOURNAL - OCTOBER 2021 - PART I 277



afifreiRa, sret e 7 f1 11 (@) & s1ei= areu= nieR fwar T 2,
81 WP AR 81 s AR areus ¥ "o & fag g 1) fean
ST 9&Hdl & — WP 919 301 7 (1. 11 & @vs (@) T (7) W AR sidr
=

Sayyed Ayaz Ali v. Prakash G. Goyal and ors.
Judgment dated 20.07.2021 passed by the Supreme Court in Civil
Appeal No. 2401 of 2021, reported in 2021 (3) MPLJ 302 (SC)

Relevant extracts from the judgment:

The appellant is the plaintiff in a suit instituted before the Civil Judge, Senior
Division at Nagpur. The first respondent filed an application at Exhibit-50 for the
rejection of the plaint on the ground that it was barred under clauses (b) and (d)
of Order 7 Rule 11 of the Code of Civil Procedure 1908 (“CPC”). The Fifth Joint
Civil Judge, Junior Division, Nagpur allowed the application. However, while doing
so, the appellant was “directed to seek proper relief and pay court fee thereon
within 15 days, otherwise appropriate order will be passed”. This order of the
Trial Judge, insofar as it permitted the appellant to carry out an amendment for
seeking appropriate reliefs was assailed before the High Court in a Civil Revision
Application No 124 of 2017 by Defendants 1A to D and Defendant No 2
(Respondent Nos 1 to 5 to these proceedings). The appellant instituted a Writ
Petition (W.P. No. 45 of 2018) under Article 227 of the Constitution for challenging
the order of the Trial Judge allowing the application under Order 7 Rule 11 of
the CPC. The High Court decided both the civil revision application and the writ
petition by a common judgment. The Single Judge held that since the plaint was
rejected under Order 7 Rule 11(d) there was no occasion to direct that an
amendment be made to the plaint. The civil revision was allowed on this basis.
The writ petition filed by the appellant was held to be an “after thought and
belated” and no relief was granted to the appellant in the writ proceedings. That
is how the proceedings have reached this Court. The appellant is essentially
aggrieved by the decision of the Trial Court and the High Court to allow the
application under Order 7 Rule 11(d) of the CPC.

The definition of “decree” in Section 2(2) “shall be deemed to include the
rejection of a plaint”. Hence, the order of the Trial Court rejecting the plaint is
subject to a first appeal under Section 96 of the CPC. The writ petition filed by
the appellant was liable to be rejected on that ground. We therefore affirm the
judgment of the High Court rejecting the writ petition, though for the above reason
leave it open to the appellant to pursue the remedy available in law.

The High Court while exercising its revisional jurisdiction accepted the plea
of the first and second defendants that the Trial Judge, having allowed the
application under Order 7 Rule 11(d), was not justified in granting to the
appellant-plaintiff liberty to amend the plaint by seeking appropriate reliefs and
paying the court fee. In this context, it is necessary to advert to Order 7 Rule 11
which provides as follows:
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“11. Rejection of plaint.- The plaint shall be rejected in the
following cases:—

(a) where it does not disclose a cause of action;

(b) where the relief claimed is undervalued, and the plaintiff,
on being required by the Court to correct the valuation
within a time to be fixed by the Court, fails to do so;

(c) where the relief claimed is properly valued, but the
plaint is returned upon paper insufficiently stamped,
and the plaintiff, on being required by the Court to
supply the requisite stamp-paper within a time to be
fixed by the Court, fails to do so;

(d) where the suit appears from the statement in the plaint
to be barred by any law;

(e) where it is not filed in duplicate;

(f) where the plaintiff fails to comply with the provisions
of rule 9.

Provided that the time fixed by the Court for the correction of the valuation
or supplying of the requisite stamp-paper shall not be extended unless the Court,
for reasons to be recorded, is satisfied that the plaintiff was prevented by any
cause of an exceptional nature from correcting the valuation or supplying the
requisite stamp-paper, as the case may be, within the time fixed by the Court
and that refusal to extend such time would cause grave injustice to the plaintiff.”

The proviso quoted above deals with a situation where time has been fixed
by the Court for the correction of the valuation or for supplying of the requisite
stamp paper. Under the proviso, the time so fixed shall not be extended unless
the court, for reasons to be recorded, is satisfied that the plaintiff was prevented
by a cause of an exceptional nature from complying within the time fixed by the
court and that a refusal to extend time would cause grave injustice to the plaintiff.
The proviso evidently covers the cases falling within the ambit of clauses (b)
and (c) and has no application to a rejection of a plaint under Order 7 Rule
11(d). In the circumstances, the High Court was justified in coming to the
conclusion that the further direction that was issued by the Trial Judge was not
in consonance with law.

222. CIVIL PROCEDURE CODE, 1908 — Section 9

LAND REVENUE CODE, 1959 (M.P.) — Sections 31, 110 and 178(1)

EVIDENCE ACT, 1872 — Section 68

INDIAN SUCCESSION ACT, 1925 — Section 63

(i) Determination of title — Jurisdiction of Civil Court — Whenever
the question of title is raised or is involved, then the matter
has to be adjudicated by the Civil Court and not by the revenue
authorities — The revenue authorities are not competent to go
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to the extent of deciding the disputed question of title by
adjudicating the correctness and genuineness of “Will”’ —
Tahsildar, has no jurisdiction to entertain an application u/s
110 of MPLRC on the basis of “Will”.

(ii) Proof of “Will” — Burden is on the propounder of the “Will” to
prove that the “Will” was executed in his favour by the testator
— Even if the “Will” is not challenged by anybody, but still the
propounder of the “Will” has to discharge his burden — No
decree can be passed even by the Civil Court merely on the
ground that the respondents have chosen not to appear before
it or have failed to file their written statement.

fafaer ufepar wfedr, 1908 — aRT 9
H—Iod |fgdr, 1959 (A.9.) — RIY 31, 110 ¢4 178(1)
ey AFfSrfaa, 1872 — <IRT 68

ARG ScaxIereR AfITH, 1925 — €RT 63
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Ranjit @ Bhaiyu Mohite v. Smt. Nandiya Singh and ors.

Order dated 16.02.2021 passed by the High Court of Madhya

Pradesh (Gwalior Bench) in Miscellaneous Petition No. 2692 of 2020,
reported in ILR (2020) MP 727

Relevant extracts from the order:

Proviso to Section 178(1) of MPLR Code specifically provides that in a
partition proceedings, if any question of title is raised by any of the parties, then
the revenue authorities shall stay the proceedings for a period of three months
in order to facilitate the parties for institution of a civil suit for determination of
question of title. Proviso to Section 178(1) of MPLR Code makes it clear as
noon day that question of determination of title is beyond jurisdiction of the
revenue authorities, otherwise the Tahsildar was not required to stay the
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proceedings so that the party to the partition proceedings may institute a civil
suit for determination of question of title. If the words “any proceedings” are
read in the light of the proviso to Section 178(1) of MPLR Code, then it is clear
that “any proceedings” would not include any proceeding involving the question
of title of the parties. Whenever the question of title is raised or is involved, then
the matter has to be adjudicated by the Civil Court and not by the revenue
authorities.

It is well-established principle of law that the burden is on the propounder
of the "Will” to prove that the "Will” was executed in his favour by the testator.
Even if the “Will” is not challenged by anybody, but still the propounder of the
“Will” has to discharge his burden and no decree can be passed even by the
Civil Court merely on the ground that the respondents have chosen not to appear
before it or have failed to file their written statement as provided under Order 8
Rule 10 CPC.

From the order dated 07.12.2018 passed by the SDO, Lashkar, Gwalior, it
is clear that the SDO had rejected the application filed under Section 5 of
Limitation Act. After rejecting the application, the SDO should have dismissed
the appeal as barred by limitation, but instead of dismissing the appeal as barred
by limitation, the SDO has also considered the merits of the case, which was not
expected because unless and until, the delay is condoned, it cannot be said
that there was any appeal in the eyes of law before the SDO, Lashkar District
Gwalior. However, since this Court has already held that the Tahsildar, Tahsil
Gwalior had no jurisdiction to entertain an application under Section 110 of
MPLR Code on the basis of "Will” therefore, the order passed by the Tahsildar
was without jurisdiction and it was a nullity. Any order which is a nullity can
always be challenged even in the collateral proceedings. Thus, even if the
petitioner had filed time-barred appeal, still it would not confer any right on the
respondent No.1 on the basis of an order which was without jurisdiction.

223. CIVIL PROCEDURE CODE, 1908 — Section 9, Order 7 Rule 1 and Order

22 Rules 4 and 11

SPECIFIC RELIEF ACT, 1963 — Section 34

CIVIL PRACTICE:

(i) Partition suit; nature of — Explained — Three main issues in
partition suit delineated.

(ii) Partition suit; maintainability of — Plaintiff sought partition of
suit property between herself and three siblings alleging
interference and intermeddling by defendants — Defendants
set up agreement to sale and Will executed by propositus —
Whether partition suit is maintainable without seeking
declaration against such agreement to sale or Will? Held, yes
— Plea concerning such documents were taken by defendants
in written statement and were subject to proof by them — There
was no necessity to seek the relief of declaration.
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(iii)

Death of respondent-plaintiff during pendency of appeal -
Effect of not bringing LRs. on record — Explained — Where the
decree is joint and indivisible, appeal against surviving
respondent cannot be proceeded with and has to be dismissed
as a result of its abatement against the deceased respondent.

fafaer uferar Gfear, 1908 — aIRT 9, 3newr 7 49 1 ¢q ae o

22 9 4 9 11

fafifdse srgaiy arferfoaw, 1963 — aRT 34

fufder geo:
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Venigalla Koteswaramma v. Malampati Suryamba and ors.
Judgment dated 19.01.2021 passed by the Supreme Court in Civil
Appeal No. 9546 of 2013, reported in (2021) 4 SCC 246 (Three Judge
Bench)

Relevant extracts from the judgment:

In the backdrop of the facts, circumstances, events and proceedings; and
in view of the submissions made before us, three points arise for determination
in this appeal:

(1)

(2)

Whether the suit for partition filed by the appellant-plaintiff
was not maintainable for want of relief of declaration against
the agreement for sale dated 5-11-1976 (Ext. B-10)?

What is the effect and consequence of the fact that the
legal representatives of Defendant 2, who expired during
the pendency of appeal in the High Court, have not been
brought on record?
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(3) Whether the High Court was justified in reversing the
findings of the trial court in relation to the said agreement
for sale dated 5-11-1976 (Ext. B-10)?

It remains trite that partition is really a process in and by which, a joint
enjoyment is transformed into an enjoyment in severalty (CED v. Kantilal
Trikamlal, (1976) 4 SCC 643). A partition of property can be only among those
having a share or interest in it. A person who does not have a share in such
property cannot obviously be a party to partition. In a suit for partition, the court
is concerned with three main issues:

(i) whether the person seeking division has a share or interest
in the suit property/properties;

(i) whether he is entitled to the relief of division and separate
possession; and

(iii) how and in what manner, the property/properties should
be divided by metes and bounds? (Shub Karan Bubna v.
Sita Saran Bubna, (2009) 9 SCC 689).

Etymologically, the expression “declaration”, for the purpose of a suit for
partition, essentially refers to the declaration of plaintiff's share in the suit
properties.

XXX

A reference to the relevant background makes it clear that in this suit for
partition, separate possession and recovery of mesne profits, the appellant-
plaintiff asserted that Defendants 1 to 3 were the co-sharers and alleged that
Defendant 4 and other impleaded defendants were creating hindrance/
obstructions in division of properties of Annapurnamma among the siblings. The
principal allegations in the plaint were directed against Defendant 4 with
reference to his dealings with the properties of Annapurnamma; and his
intermeddling with the affairs of the plaintiff and her siblings by obtaining an
agreement for mediation in favour of his own persons. In that sequence, it was
also alleged that Defendant 4 and his family persons obtained thumb impressions
of Annapurnamma on papers, after her death. However, there had not been any
reference to any agreement for sale nor there was any allegation of fabrication
of any particular document. The plaintiff had not shown awareness about any
agreement for sale executed by Annapurnamma or obtained from her by any
person; and there was no reference to any agreement like Ext. B-10.

As noticed, the plea regarding execution of the agreement for sale by
Annapurnamma on 5-11-1976 and will on 15-6-1978 came up only in the written
statement filed by Defendant 4. Examination of the record makes it clear that
only after taking of such pleas by Defendant 4 in his written statement that the
legatee under the will (Ext. B-9) and the vendee in the agreement (Ext. B-10)
were added as Defendants 14 and 15 respectively. Such pleas were refuted by
the plaintiff by amendment of the plaint as also by way of further pleadings in
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rejoinder. The plaintiff denied the execution of will and agreement by
Annapurnamma and submitted that Defendants 14 and 15 were having no right
in the property and their claims were liable to be ignored. The plaintiff did not
seek any relief of declaration, whether against the will or against the agreement;
and in our view, she was not required to seek any such declaration.

As noticed, the pleas concerning will and sale agreement were taken only
by Defendant 4 in his written statement (and by such other defendants who
adopted his written statement). Obviously, the onus of establishing such pleas
was on the contesting defendants. If such pleas, or any of them, stood established,
the necessary consequences would have followed and in other event, the plaintiff
was to succeed. In any event, the documents of will and sale agreement, as set
up by the contesting defendants, were subject to proof by the persons setting
them up. On her part and for the purpose of maintaining the suit for partition
and other related reliefs, the plaintiff was entitled to ignore them and there was
no necessity for the plaintiff to seek the relief of declaration against the
agreement set up by the defendants.

XXX

The crucial question in this case is about the effect and consequence of
the fact that the legal representatives of Defendant 2, who expired during the
pendency of appeal in the High Court, were not brought on record.

Though the provisions in Rule 1 to Rule 10-A of Order 22 primarily refer to
the proceedings in a suit but, by virtue of Rule 11, the said provisions apply to
the appeals too and, for the purpose of an appeal, the expressions “plaintiff’,

“defendant” and “suit” could be read as “appellant”, “respondent” and “appeal’
respectively.

However, by virtue of Rule 4 read with Rule 11 of Order 22 of the Code, in
case of death of one of the several respondents, where right to sue does not
survive against the surviving respondent or respondents as also in the case
where the sole respondent dies and the right to sue survives, the contemplated
procedure is that the legal representatives of the deceased respondent are to
be substituted in his place; and if no application is made for such substitution
within the time limited by law, the appeal abates as against the deceased
respondent.

Admittedly, steps were not taken for substitution of the legal representatives
of Defendant 2, who was Respondent 3 in AS No. 1887 of 1988. Therefore, sub-
rule (3) of Rule 4 of Order 22 of the Code directly came into operation and the
said appeal filed by Defendants 16 to 18 abated against Defendant 2
(Respondent 3 therein).

In this discussion, it shall also be appropriate to take note of the Constitution
Bench decision of this Court in Amarjit Singh Kalra v. Pramod Gupta, (2003) 3
SCC 272. The enunciations of the Constitution Bench could be usefully noticed
as follows:
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“In the light of the above discussion, we hold:

(1) Wherever the plaintiffs or appellants or petitioners are
found to have distinct, separate and independent rights of
their own and for the purpose of convenience or otherwise,
joined together in a single litigation to vindicate their rights,
the decree passed by the court thereon is to be viewed in
substance as the combination of several decrees in favour
of one or the other parties and not as a joint and inseverable
decree. The same would be the position in the case of
Defendants or respondents having similar rights contesting
the claims against them.

(2) Whenever different and distinct claims of more than one
are sought to be vindicated in one single proceedings, as
the one now before us, under the Land Acquisition Act or in
similar nature of proceedings and/or claims in assertion of
individual rights of parties are clubbed, consolidated and
dealt with together by the courts concerned and a single
judgment or decree has been passed, it should be treated
as a mere combination of several decrees in favour of or
against one or more of the parties and not as joint and
inseparable decrees.

(3) The mere fact that the claims or rights asserted or
sought to be vindicated by more than one are similar or
identical in nature or by joining together of more than one
of such claimants of a particular nature, by itself would not
be sufficient in law to treat them as joint claims, so as to
render the judgment or decree passed thereon a joint and
inseverable one.

(4) The question as to whether in a given case the decree
is joint and inseverable or joint and severable or separable
has to be decided, for the purposes of abatement or
dismissal of the entire appeal as not being properly and
duly constituted or rendered incompetent for being further
proceeded with, requires to be determined only with
reference to the fact as to whether the judgment/decree
passed in the proceedings vis-a-vis the remaining parties
would suffer the vice of contradictory or inconsistent
decrees. For that reason, a decree can be said to be
contradictory or inconsistent with another decree only when
the two decrees are incapable of enforcement or would be
mutually self-destructive and that the enforcement of one
would negate or render impossible the enforcement of the
other.”
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When we apply the principles aforesaid to the present case, it is not far to
seek that the said appeal by Defendants 16 to 18, after having abated against
Defendant 2 Malempati Radhakrishnamurthy, could not have been proceeded
against the surviving respondents i.e. the plaintiff and Defendants 1 and 3. This
is for the simple reason that the trial court had specifically returned the findings
that the agreement Ext. B-10 was not valid and Defendants 16 to 18 (appellants
of AS No. 1887 of 1988) derived no rights thereunder. The trial court had also
ordered that Defendants 13, 14 and 16 were liable for mesne profits in respect
of the immovable properties in their possession belonging to Annapurnamma till
they deliver possession of those items to plaintiff and Defendants 1 to 3. Such
findings in relation to the invalidity of the agreement Ext. B-10 and consequential
decree for partition, for delivery of possession and for recovery of mesne profits
attained finality qua Defendant 2 Malempati Radhakrishnamurthy; and his
entitlement to one-fourth share in the suit properties (including the property
covered by Ext. B-10) also became final when the appeal filed by Defendants
16 to 18 abated qua him. If at all the appeal was proceeded with and the alleged
agreement Ext. B-10 was upheld (which the High Court has indeed done),
inconsistent decrees were bound to come in existence, and have in fact come in
existence.

[ J
224. CIVIL PROCEDURE CODE, 1908 — Section 20
Territorial Jurisdiction — Territorial jurisdiction of Court ordinary lies

where cause of action arises but by valid contract the parties may
submit themselves to the jurisdiction of any other specific court.

fafae yfspar wfgar, 1908 — &RT 20

yeflRe AFMeR — W8l 919 3g® S gidl @ 981 & F-ad &l
AHETIG: I R1e SRR gial @ e veaeR W@ &1 fedl danfie
HIR (HfacT) @ wre | 5 o= =rarer fay @ yefR¥ie a=mfPer @
e BT W eR &R 9&d B |

AKC and SIG Joint Venture Firm and ors. v. Western Coalfields
Ltd. and ors.

Judgment dated 03.03.2020 passed by the High Court of
Madhya Pradesh in Writ Petition No. 10545 of 2019, reported in
2021 (3) MPLJ 185

Relevant extracts from the judgment:

The territorial jurisdiction of Court ordinarily lies where cause of action
arisen but it will be subject to terms of a valid contract between the parties.
Further, where more than one Court has jurisdiction consequent upon a part of
the cause of action arising therewith, but if parties stipulate in the contract to
submit to the jurisdiction into a specified Court to try the dispute arising between
them and the contract is unambiguous, explicit and clear which is not pleaded to
be void and opposed to section 23 of the Contract Act, then suit would lie in the
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Court agreed to by the parties and any other Court will have no jurisdiction
even though cause of action had arisen partly within the territorial jurisdiction of
that Court.

225. CIVIL PROCEDURE CODE, 1908 — Section 96, Order 21 Rules 90 and
92, Order 23 Rules 3 and 3-A, Order 41 Rule 27 and Order 43
Rule 1-A

(i)

(i)

(iii)

Taking additional evidence in appeal; permissibility of — Held,
unless procedure under Order 41 Rules 27 to 29 CPC is
followed, parties to the appeal cannot be permitted to lead
additional evidence — Further, appellate Court cannot direct
the trial court or any other subordinate court to take such
evidence and to sent it to the appellate court.

Appeal against consent or compromise decree — Whether
maintainable? Held, yes — Appellant can contest such decree
on ground that the compromise should or should not have been
recorded.

Auction-sale; setting aside of — Auction-sale may be set aside
on the ground of material irregularity or fraud in publishing or
conducting it — Once auction-sale in execution of decree is
confirmed and sale certificate is issued, the sale shall become
final and cannot be challenged.

fafaer gfshar dafzdar, 1908 — <IRT 96, 3T 21 A9 90 9 92,
39l 23 /99 3 9 3—, 3R 41 W 27 vq @9 43 a9
1-%

@)

(i)

(iii)

Idie # SR Hied o+ AFAIAT — ARG, §d dP QY 41
foraw 27 9 29 fAud. &) ufshar &1 gt 1 & fear Wiy, afia ©
TR B ARIRD e g w1 B gafa T & 51 vt @ —
b ArI—aret, el <araTer faarer <y ar fad) 3 arefiseer
IraTerd 1 UY A1 @ 3R arfiefia =amarer &t A &1 e T
¢ gadl 2|

wedafayel a1 gusitar ar=efa @ favg sdfild — w1 HaRefig 27
affeifRa, & — srdfiareft su smeaR w srafta &1 g+ < g@ar @
fo Tusiar er fear S =Ry srear &) fear s arfay o |
frarfi—faspa &1 srured w31 — Narfi—fasa a1 389 gelRa w3 4T
Harferd &+ ¥ drfeas Af=Afiadr a1 B & AMER R U fHhar o
HHdl @ — U& IR 3yrefd & Fsarest A ferii—fasa @) gie 81 oM
3R faspa yavT—uz o) 81 91 @ SuRid fasa ifa 81 e 3R
9 gHld T & 1 wahdl 2 |

JOTI JOURNAL - OCTOBER 2021 - PART I 287



H.S. Goutham v. Rama Murthy and anr.

Judgment dated 12.02.2021 passed by the Supreme Court in Civil
Appeal No. 1844 of 2010, reported in (2021) 5 SCC 241 (Three Judge
Bench)

Relevant extracts from the judgment:

As per the settled principle of law, when the fraud is alleged the same is
required to be pleaded and established by leading evidence. Mere allegation
that there was a fraud is not sufficient. Therefore, subsequent order passed by
the High Court calling for the report from the learned Principal City Civil Judge
on the question whether the decree was obtained by fraud or not, can be said to
be giving an opportunity to the judgment-debtors to fill in the lacuna. Therefore,
the course adopted by the High Court calling for the report from the learned
Principal City Civil Judge cannot be approved.

Even otherwise, it is required to be noted that as per the provisions of
Order 41, the appellate court may permit additional evidence to be produced
whether oral or documentary, if the conditions mentioned in Order 41 Rule 27
are satisfied after the additional evidence is permitted to be produced in exercise
of powers under Order 41 Rule 27. Thereafter, the procedure under Order 41
Rules 28 and 29 is required to be followed. Therefore, unless and until the
procedure under Order 41 Rules 27, 28 and 29 is followed, the parties to the
appeal cannot be permitted to lead additional evidence and/or the appellate
court is not justified to direct the court from whose decree the appeal is preferred
or any other subordinate court, to take such evidence and to send it when taken
to the appellate court. From the material produced on record, it appears that
the said procedure has not been followed by the High Court while calling for the
report from the learned Principal City Civil Judge.

XXX

Now, so far as the objection raised on behalf of the appellant herein that
the appeal before the High Court against a consent decree was not maintainable
is concerned, the same has no substance. The High Court has elaborately dealt
with the same in detail and has considered the relevant provisions of the Code
of Civil Procedure, namely, Section 96, Order 23 Rule 3, Order 43 Rule 1(m)
and Order 43 Rule 1-A(2). It is true that, as per Section 96(3), the appeal against
the decree passed with the consent of the parties shall be barred. However, it is
also true that as per Order 23 Rule 3-A no suit shall lie to set aside a decree on
the ground that the compromise on which the decree is based was not lawful.
However, it is required to be noted that when Order 43 Rule 1(m) came to be
omitted by Act 104 of 1976, simultaneously, Order 43 Rule 1-A came to be
inserted by the very Act 104 of 1976, which provides that in an appeal against
the decree passed in a suit for recording a compromise or refusing to record a
compromise, it shall be open to the appellant to contest the decree on the ground
that the compromise should or should not have been recorded. Therefore, the
High Court has rightly relied upon the decision of this Court in Banwari Lal v.
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Chando Devi, (1993) 1 SCC 581 and has rightly come to the conclusion that the
appeal before the High Court against the judgment and decree passed in OS
No. 3376 of 1995 was maintainable. No error has been committed by the High
Court in holding so.

XXX

Now, so far as the dismissal of IA No. 4 of 1999 by the learned executing
court in Execution Petition No. 232 of 1996 which was filed by the judgment-
debtors to set aside the court auction-sale dated 11-2-1999 and 18-2-1999 with
respect to the subject mortgaged property is concerned, it is not in dispute that
the judgment-debtors as such did not deposit the amount of Rs 4,50,000 i.e.
sale consideration together with interest in terms of Order 21 Rule 90 CPC.
Where any immovable property has been sold in execution of a decree, the
decree-holder, or the purchaser, or any other person entitled to share in a
rateable distribution of assets, or whose interests are affected by the sale, may
apply to the court to set aside the sale on the ground of a material irregularity or
fraud in publishing or conducting it. Therefore, as per Order 21 Rule 90, an
application to set aside the sale on the ground of irregularity or fraud may be
made by the decree-holder on the ground of material irregularity or fraud in
publishing or conducting it. It is required to be noted that in the present case, as
such, it is not the case of the judgment-debtors that there was any material
irregularity or fraud in publishing or conducting the sale. No such submissions
have been made before this Court. Their objection is that the decree was
obtained by fraud. Therefore also, the application submitted by the original
judgment-debtors under Order 21 Rule 90 i.e. IA No. 4 of 1999 was required to
be dismissed and was rightly dismissed by the learned executing court.

As observed hereinabove, as per Order 21 Rule 92, where an application
is made under Order 21 Rule 89, Order 21 Rule 90 and Order 21 Rule 91 and
the same is disallowed, the court shall make an order confirming the sale and
thereafter the sale shall become absolute. As per Order 21 Rule 94, where a
sale of immovable property has become absolute, the court shall grant a
certificate specifying the property sold and the name of the person who at the
time of sale is declared to be the purchaser. Such certificate shall bear the date
on which the sale became absolute. Therefore, when after the order dated 3-3-
1998 overruling the objections raised by the judgment-debtors and thereafter
the order was passed in IA No. 4 of 1999 and thereafter when the sale was
confirmed and the sale certificate was issued, the High Court ought not to have
thereafter set aside the order dated 3-3-1998 overruling the objections raised
by the judgment-debtors, which order was not challenged by the judgment-
debtors before the High Court till the year 2000. Under the circumstances, the
impugned judgment and order passed by the High Court in CRP No. 3297 of
2000 quashing and setting aside the order dated 3-3-1998 cannot be sustained
and the same deserves to be quashed and set aside.

JOTI JOURNAL - OCTOBER 2021 - PART I 289



226. CIVIL PROCEDURE CODE, 1908 — Order 1 Rule 10
Necessary party — Without giving an opportunity to plaintiff for
impleadment of a necessary party, suit cannot be dismissed on
ground of non-joinder of necessary party.

fafaer uferar wfgar, 1908 — aneer 1 =9 10

IATATGD Y&THR — dIc] Dl AAIID YeDR b Ao DI R A fa=r arg
AP UTPR & AT B TR R SRS -T2 fhar ST GabdT 2 |

Rajkumar Goyal v. Municipal Corporation, Gwalior

Order dated 01.09.2020 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Writ Petition No. 10368 of 2020, reported
in ILR (2021) MP 48

Relevant extracts from the order:

It is well settled principle of law that a suit cannot be dismissed on the
ground of non-joinder of necessary party, unless and until an opportunity is
given to the plaintiff to implead the necessary party. If the plaintiff refuses or
fails to implead the necessary party and decides to move further with the suit,
then he do so at his own risk and under this circumstance, he has to face the
adverse consequences.

)

227. CIVIL PROCEDURE CODE, 1908 — Order 20 Rule 4
CRIMINAL PROCEDURE CODE, 1973 — Section 354
Judgment and order writing — Tendency of “cut-copy-paste”
deprecated - Held, substantive reasoning is the defining feature
of judicial process, it should not be substituted by “cut-copy-paste”
— Quality of justice brings legitimacy to the judiciary.
fafaer gfoear wfgan, 1908 — smewr 20 fFraw 4
qus gfshar dfadr, 1973 — €RT 354
ot SR ARy dET — “He—did—ux” o ughy Frecariea o1 18 —
Jraera, #iferd SR &1 YedIsIeT =afie ufear 31 Maie fagyar 2,
34 “de—adl—Ux” grRT ufaeenfya =g fear s aifey — =g a1
AUTEAT ATAUIADT & I Bl dgdT IS ST 2 |

Union Public Service Commission v. Bibhu Prasad Sarangi and
ors.
Judgment dated 05.03.2021 passed by the Supreme Court in Civil
Appeal No. 821 of 2021, reported in (2021) 4 SCC 516

Relevant extracts from the judgment:

The size of judicial output does not necessarily correlate to a reasoned
analysis of the core issues in a case. Technology enables Judges to bring speed,
efficiency and accuracy to judicial work. But a prolific use of the “cut-copy-paste”
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function should not become a substitute for substantive reasoning which, in the
ultimate analysis, is the defining feature of the judicial process. Judges are
indeed hard pressed for time, faced with burgeoning vacancies and large case-
loads. Crisp reasoning is perhaps the answer. Reasons constitute the soul of a
judicial decision. Without them one is left with a shell. The shell provides neither
solace nor satisfaction to the litigant. We are constrained to make these
observations since what we have encountered in this case is no longer an isolated
aberration. This has become a recurring phenomenon. The National Judicial
Academy will do well to take this up. How Judges communicate in their judgments
is a defining characteristic of the judicial process. While it is important to keep
an eye on the statistics on disposal, there is a higher value involved. The quality
of justice brings legitimacy to the judiciary.
[ ]

228. COMMERCIAL COURTS ACT, 2015 — Section 2(c)(xvii)
Commercial dispute — Jurisdiction — Disputes pertaining to
intellectual property rights relating to designs are included in
commercial disputes as defined in section 2(c)(xvii) of the Act and
such disputes should be instituted before a Commercial Court
constituted u/s 3 of the Act.

qifvrfsas ararad ferf—H, 2015 — €RT 2(31) (xvii)

qIivia® faare — aFfteR — ftecu Aeel difge duar & IfSer @
wafera faare siferfs &Y aRr 2(71) (xvii) § SeaRaa aiftfisas faare ot
aRATeT A Infie € 3R U9 faare sifSifw @Y arT 3 @ siasfa wfeq
qITIRE® <ImraTera @ gHeT WiRerd 811 a1’y |

S. D. Containers Indore v. M/s Mold Tek Packaging Ltd.
Judgment dated 01.12.2020 passed by the Supreme Court in
Civil Appeal No. 3695 of 2020, reported in ILR (2021) MP 163 (SC)
(Three Judge Bench)

Relevant extracts from the judgment:

The 2015 Act deals with two situations i.e. the High Courts which have
ordinary original civil jurisdiction and the High Courts which do not have such
jurisdiction. The High Court of Madhya Pradesh does not have the ordinary
original civil jurisdiction. In areas where the High Courts do not have ordinary
original civil jurisdiction, the Commercial Courts at the District Level are to be
constituted under Section 3 of the 2015 Act. The State Government is also
empowered to fix the pecuniary limit of the Commercial Courts at the District
Level in consultation with the concerned High Court. In terms of Section 3 (2) of
the Act, the Court of District Judge at Indore is notified to be a Commercial
Court. “Commercial Dispute” within the meaning of Section 2(c)(xvii) of the Act,
2015 includes the dispute pertaining to “intellectual property rights relating to
registered and unregistered trademarks, copyright, patent, design, domain
names, geographical indications and semiconductor integrated circuits.”
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Therefore, disputes related to design are required to be instituted before a
Commercial Court constituted under Section 3 of the said Act.

®
229. CONSTITUTION OF INDIA - Article 142

CRIMINAL PROCEDURE CODE, 1973 — Sections 438 and 482

(i) Anticipatory bail; grant of — For a limited period of time is
permissible — However, recording of reasons therefor is
mandatory.

(ii) Anticipatory bail; rejection of — Whether after rejecting
application u/s 438 CrPC, Court can grant relief of protection
from arrest to the accused? Held, High Court u/s 482 CrPC and
Supreme Court under Article 142 of the Constitution of India
may pass such an order — However, such an order may be
passed only in exceptional circumstances while taking into
consideration of concerns of investigation agency.

ARA T Ffaea= — IV 142

qus Ufhar |iddr, 1973 — &IRIC 438 UG 482

() 3w Swa W er fear s — Hifia safr & fag srgga @ —
TTfy, s9a fay sRl &1 dEeg fHar s e 2 |

(i) <rfw SwFa SRAIBR fHaT ST — T 9T 438 T Y. 9. & IMAE
PR A & 918, ARTEI AR d ARTRT 4 grar a)
WERIAT Y3 &) Adhd! 27 JffeiRa, 9.4, & arT 482 @ Aeh=
Sod [T AR IR 3 A@fdg= & JgT 142 & 3efia wai=a
ATAd VAT 3T UTRT &R "dbd @ — Jefd, UHT AR JTae
To e & UeT $ &9 ¥ @d gy A et yRRefaat # & uiRa
forar oI wear 21

Nathu Singh v. State of Uttar Pradesh and ors.

Judgment dated 28.05.2021 passed by the Supreme Court in Criminal
Appeal No. 522 of 2021, reported in (2021) 6 SCC 64 (Three Judge
Bench)

Relevant extracts from the Judgment:

The Constitution Bench in Sushila Aggarwal v. State (NCT of Delhi), (2020) 5
SCC 1 has authoritatively held that when a court grants anticipatory bail under
Section 438 CrPC, the same is ordinarily not limited to a fixed period and would
subsist till the end of the trial. However, it was clarified by the court that if the
facts and circumstances so warranted, the court could impose special conditions,
including limiting the relief to a certain period.

It is therefore clear that a court, be it a Sessions Court or a High Court, in
certain special facts and circumstances may decide to grant anticipatory bail for
a limited period of time. The court must indicate its reasons for doing so, which
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would be assailable before a superior court. To do so without giving reasons,
would be contrary to the pronouncement of this Court in Sushila Aggarwal (supra).

However, in the present appeals, the High Court, after considering the facts
and circumstances of the case, particularly the gravity and severity of the
accusations against the respondents, rejected the application of the respondent-
accused. It is after rejecting the application that the High Court chose fit to grant
some relief to the respondents while directing them to surrender before the trial
court to file a regular bail application within 90 days, by protecting them from
any coercive action during that period. The appellant complainants are aggrieved
by the same and are challenging the power of the court to pass such a protective
order after the dismissal of the anticipatory bail application.

If the proviso to Section 438(1) CrPC does not act as a bar to the grant of
additional protection to the applicant, the question still remains as to under
what provision of law the court may issue relief to an applicant after dismissing
their anticipatory bail application.

Without going into the question of whether Section 438 CrPC itself allows
for such a power, as it is not necessary to undertake such an exercise in the
present case, it is clear that when it comes to the High Court, such a power does
exist. Section 482 CrPC explicitly recognises the High Court’s inherent power to
pass orders to secure the ends of justice. This provision reflects the reality that
no law or rule can possibly account for the complexities of life, and the infinite
range of circumstances that may arise in the future.

We cannot be oblivious to the circumstances that courts are faced with
day in and day out, while dealing with anticipatory bail applications. Even when
the court is not inclined to grant anticipatory bail to an accused, there may be
circumstances where the High Court is of the opinion that it is necessary to
protect the person apprehending arrest for some time, due to exceptional
circumstances, until they surrender before the trial court. For example, the
applicant may plead protection for some time as he/she is the primary caregiver
or breadwinner of his/her family members, and needs to make arrangements for
them. In such extraordinary circumstances, when a strict case for grant of
anticipatory bail is not made out, and rather the investigating authority has made
out a case for custodial investigation, it cannot be stated that the High Court
has no power to ensure justice. It needs no mentioning, but this Court may also
exercise its powers under Article 142 of the Constitution to pass such an order.

However, such discretionary power cannot be exercised in an untrammelled
manner. The court must take into account the statutory scheme under Section
438 CrPC, particularly, the proviso to Section 438(1) CrPC, and balance the
concerns of the investigating agency, the complainant and the society at large
with the concerns/interest of the applicant. Therefore, such an order must
necessarily be narrowly tailored to protect the interests of the applicant while
taking into consideration the concerns of the investigating authority. Such an
order must be a reasoned one.
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*230. CONTEMPT OF COURTS ACT, 1971 — Section 2(a)

231.

CRIMINAL PROCEDURE CODE, 1973 — Section 439

Contempt of Court — Application for bail — After dismissal of fourth
application for bail, applicant filed SLP before Supreme Court but
was dismissed — Inspite of the specific clause in the format of bail
application, applicant deliberately suppressed the fact of dismissal
of SLP by the Supreme Court — Even after pointing out to the Counsel
for the applicant, he did not show any remorse - It is a clear case of
contempt by misleading the Court.

AT AqH AT, 1971 — GRT 2(H)

que yfehar dfedr, 1973 — ©RT 439

SATAd B JAGHAT — ST & oY smde — agef SwEa amde |ais
Bl @ 918 AASP - Ieda¥ AT $ gue faery srgafa afaer uxga
DI Sl GRS g3 — S A & YRy A faffds @vs g9 @ aasa
ITATH 7 Jeaad AT 9 ey srgafa wifaer @iRe g1 &1 a2
SFYEIHR BURIT — BT dF & ASd B JMTAINS ST &9 59 3R b d
BRI o1 W) H S99 gRT BIg JABAIY Add A1 (HAT AT — g AT
B G PRD JIAATFAT BT W ATHCAT 2 |

Kamla @ Sarla Yadav v. State of M.P.

Order dated 25.02.2021 passed by the High Court of Madhya

Pradesh (Gwalior Bench) in MCRC No. 10898 of 2021, reported in
2021 (2) MPLJ 305
[ ]

CRIMINAL PRACTICE:

Delay in trial - Compensation — Trial of under trial accused must be
speedy because speedy trial is a fundamental right of accused and if
his trial is delayed because of continuous non-appearance of police
witnesses then such accused should be compensated from the State.

SMURTES gt

faarer 7 fads — afayfd — farrefs sy &1 faaror &g wfa @ g
a1fge w1 TP o faarer siftgaa &1 e ftreR giar 2 3k afs saer
faamror yfera arféral & armar suRerfa @ srvr facifaa gar 2 af v
| U Afgaa &1 afagfd feeamn anfzg |

Asfaq Khan v. State of M.P.

Judgment dated 04.11.2020 passed by the High Court of Madhya

Pradesh (Gwalior Bench) in Miscellaneous Criminal Case No. 37969
of 2020, reported in ILR (2021) MP 343

Relevant extracts from the judgment:

It is well established principle of law that speedy trial is the fundamental
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right of an accused and the police witnesses cannot stay away from the Trial
Court thereby resulting in an unwarranted incarceration of the under-trial without
there being any progress in the trial. An under-trial cannot be kept in jail at the
mercy of the police witnesses.

It is directed that the State shall pay a compensation of ¥ 30,000/- to the
applicant for failing in its duty to keep even the police witnesses present before
the Trial Court and the trial has suffered a lightning stroke because of non-
appearance of Mr. D.P.S. Chauhan, Town Inspector.

232. CRIMINAL PROCEDURE CODE, 1973 - Section 31

(i)

(ii)

Awarding multiple sentences of imprisonment at one trial —
Obligation of trial court reiterated — Held, trial court is under
obligation to specify in clear terms as to whether the sentences
would run concurrently or consecutively — Omission to carry
out this obligation causes unnecessary and avoidable
prejudice to the parties.

Concurrent or consecutive running of sentences — Omission
to specify; effect of — Such sentences would run consecutively
against accused — Whether omission to state the order in which
consecutive sentences are to be carried out would lead to
assumption that sentences are directed to run concurrently?
Held, no.

gus gfear Afedr, 1973 — oRT 31

0

(ii)

Up faaRUT ¥ dREAN & bs avs ARG fHar w=m — faaror
SATATeR &1 I YRIgRd — e, faarer e wee el
# ¥z e v @ fog aneg @ & gvs guad! sierar s, f&a
T | A g — 39 @ @ e ¥ A 9 vEeRl )
M AR uRert ufasa uwE sar 2 |

qugTeel &1 GHad! a1 HAa Afa | qamn s — fAfds o=+
Y &1 9919 — U JUSIQY ANR® &l Ud & 918 TP HIAIY S1g3
— 1 39 $9 &l Ffds $7 9 v 599 JguR Haad! <vs
TIAIY W €, I SR S BT TR 11 {6 qosreen & awadf
A & qrarg s @ forg R fasar T 22 s@ena, 87

Sunil Kumar alias Sudhir Kumar and anr. v. State of Uttar
Pradesh

Judgment dated 25.05.2021 passed by the Supreme Court in Criminal
Appeal No. 526 of 2021, reported in (2021) 5 SCC 560

Relevant extracts from the judgment:

If the court of first instance does not specify the concurrent running of
sentences, the inference, primarily, is that the court intended such sentences to
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run consecutively, the court of first instance ought not to leave this matter for
deduction at the later stage. Moreover, if the court of first instance is intending
consecutive running of sentences, there is yet another obligation on it to state
the order (i.e. the sequence) in which they are to be executed. The disturbing
part of the matter herein is that not only the trial court omitted to state the
requisite specifications, even the High Court missed out such flaws in the order
of the trial court.

Even when we find the aforementioned shortcomings in the orders passed
by the trial court as also by the High Court, the question is as to whether the
sentences awarded to the appellants could be considered as running
concurrently? As noticed, the omission to state whether the sentences awarded to
the accused would run concurrently or would run consecutively essentially operates
against the accused because, unless stated so by the court, multiple sentences
run consecutively, as per the plain language of Section 31(1) CrPC read with the
expositions in Muthuramalingam v. State, (2016) 8 SCC 313 and O.M. Cherian v. State
of Kerala, (2015) 2 SCC 501. The other omission to state the order of consecutive
running cannot ipso facto lead to concurrent running of sentences.

While closing on the matter, we deem it appropriate to reiterate what was
expounded in Nagaraja Rao v. CBI, (2015) 4 SCC 302, that it is legally obligatory
upon the court of first instance, while awarding multiple punishments of
imprisonment, to specify in clear terms as to whether the sentences would run
concurrently or consecutively. It needs hardly an emphasis that any omission to
carry out this obligation by the court of first instance causes unnecessary and
avoidable prejudice to the parties, be it the accused or be it the prosecution.

233. CRIMINAL PROCEDURE COED, 1973 — Section 98
Jurisdiction — Provisions of section 98 deal only with a woman or a
female child under the age of 18 years and so an order for the
restoration of any male child to his mother cannot be passed u/s 98.

qus yfshar wfadr, 1973 — 9T 98

HAMRSR — &RT 98 & YIGHTH Dad (b AfFT 3erar 18 a9 4 S AT
3 gifd®dT © 9 # yATaefial Bid 2 3R 39 SR 39 YEag™ & Aadid
fodY qrcr® B SHBT AT B U9 fHA S BT AR UIRT AL fpAT W
AT 2 |

Jaya Chakravarti v. State of M.P. & ors.

Order dated 12.03.2021 passed by the High Court of Madhya

Pradesh (Indore Bench) in Writ Petition No. 17603 of 2020, reported
in ILR (2021) MP 901

Relevant extracts from the order:

Section 98 Cr.P.C. gives power to the Magistrate for the restoration of liberty
of a woman or a female child under the age of 18 years who is under abduction
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or unlawful detention and the female child under the age of 18 years to her
husband, parent, guardian or other person having the lawful charge of such
child, therefore, admittedly, in this case, the provision of section 98 Cr.P.C. does
not apply because it deals with a woman or female child below the age of 18
years and the respondents No.5 & 6 are male children.

234. CRIMINAL PROCEDURE CODE, 1973 — Sections 154, 156(3) and 210
Registration of FIR during pendency of application u/s 156(3) CrPC
or complaint — Permissibility of — Held, there is no bar to lodge such
an FIR — Section 210 CrPC provides the procedure in this regard.

qus yfshar wfddr, 1973 — &RIT 154, 156(3) U4 210

TY.H. B gRT 156(3) @ 31N AMdA Nerar uRkare & @fad @ & IR
w9 a1 yfaded usfiag fHar 9= — srgaaar — J@uiad, 39 aig &
"o AT yfides dollag o3 W SIS Ad 81 @ — TUH. I IRT 210
39 a9 # ufehar gifafea sxcdl 2

Kapil Agarwal and ors. v. Sanjay Sharma and ors.
Judgment dated 01.03.2021 passed by the Supreme Court in Criminal
Appeal No. 142 of 2021, reported in (2021) 5§ SCC 524

Relevant extracts from the judgment:

As per Section 210 CrPC, when in a case instituted otherwise than on a
police report i.e. in a complaint case, during the course of the inquiry or trial
held by the Magistrate, it appears to the Magistrate that an investigation by the
police is in progress in relation to the offence which is the subject-matter of the
inquiry or trial held by him, the Magistrate shall stay the proceedings of such
inquiry or trial and call for a report on the matter from the police officer conducting
the investigation. It also provides that if a report is made by the investigating
police officer under Section 173 CrPC and on such report cognizance of any
offence is taken by the Magistrate against any person who is an accused in the
complaint case, the Magistrate shall inquire into or try together the complaint
case and the case arising out of the police report as if both the cases were
instituted on a police report. It also further provides that if the police report
does not relate to any accused in the complaint case or if the Magistrate does
not take cognizance of any offence on the police report, he shall proceed with
the inquiry or trial, which was stayed by him, in accordance with the provisions
of CrPC.

Thus, merely because on the same set of facts with the same allegations
and averments earlier the complaint is filed, there is no bar to lodge the FIR with
the police station with the same allegations and averments.
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235. CRIMINAL PROCEDURE CODE, 1973 — Sections 156(3) and 173
Delay in investigation — Investigation of any cognizable offence
should be completed without any delay and final report should be
submitted before concerned Magistrate — Investigation officer is
duty bound to follow the above procedure — In case of undue delay,
petitioner may approach the concerned Magistrate u/s 156(3) of
CrPC.

<vs yfehar Gfgdn, 1973 — &RIT 156(3) Ta 173

e | fade — fedl «f G99 IR T JITHAN AN fAdd B
o= gof fan s =nfay ik wefta afog e @ wwe sifow gfds yega
foar s arfey — sgHe ¥ 39 ufhan &1 urad a3 @ ford
BT B — TS facid &) Rerfa o arfaeredal oRT 156(3) T 9.
& Ifatid defta afred e & |uer o1 Hadl 2 |

Indal Singh v. State of M.P. & ors.

Order dated 10.03.2021 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Writ Petition No. 5590 of 2021, reported
in ILR (2021) MP 890

Relevant extracts from the order:

From perusal of sections 156, 157 and 173 of CrPC it is apparently clear
that the police authorities on receipt of the information with respect to cognizable
offence has to take up the matter and investigate the same and conclude the
investigation without any delay and submit the report to the concerning
Magistrate. They are duty bound to follow such procedure prescribed in the
aforesaid sections without any undue delay.

As far as the relief claimed by the petitioner with respect to the manner in
which investigation is being carried out by the Police authorities, the petitioner
is having remedy to approach before the concerning Magistrate under Section
156(3) of Cr.P.C. by filing an appropriate application.

236. CRIMINAL PROCEDURE CODE, 1973 — Section 167

CONSTITUTION OF INDIA — Article 21

(i) Further remand — Whether formal application is necessary?
Held, no — Even in the absence of an application or request by
the investigating officer seeking further remand, the Magistrate
can grant further remand of the accused u/s 167 of the CrPC.

(ii) Extension of further remand — Whether order of Magistrate is
compulsory? Held, yes — Since there was no order by the
Magistrate for extending the judicial remand till next date, the
intervening period of custody of the applicant amounts to be
illegal and unauthorised detention.

JOTI JOURNAL - OCTOBER 2021 - PART I 298



(iif) Illegal detention — Appropriate remedy — Though the right to
be released accrues in favour of the applicant if he is found to
be in illegal detention but the application u/s 167 of CrPC is
not the proper remedy for claiming the relief for grant of bail
from the Magistrate.

gus yfehar Afedr, 1973 — oIRT 167

ARd &1 Afqem — IF=VT 21

(i) uTaTdadt fReET — FAT MyATRS AT TS 8? JaETRa, T —
Il d@ & F<vvT ARSI gRT yzadad! FRig & ddg 4 f$Hy 1v
fordes srerar AT @ 9 ¥ ! afSige T U, B °RT 167
Jaeta e &1 e uTferga &) |war 2 |

(ii) uTaTdad! IfRAT &1 FTAT SIFT — FAT ARG © &7 MY Irfard 87
Jaunfa, 8 — gfe afege grT ammh fafyr a@ =nfie aiftRen
faeRa fy 99 &1 ®Ig IR AT o, 3a: 39 awra § Irdiareff
B IFReT rder AR IFIfegpa g |

(iii) <" ARty — Sfaa SuAR — Afe ardiareft &1 sy ARt # g=T U
ST 2, a9 Jef S e ¥ B8 oM &7 e R Scu ghar & uv=g
€RT 167 T.9. 9. 3 AT AR T & T8 3IMdTT YFd S SHd IR
BIS WM BT I1AT HRAT Sfad SUaR 181 2

Manoj Yadav v. State of M.P.

Order dated 15.07.2020 passed by the High Court of Madhya
Pradesh in Miscellaneous Criminal Case No. 16197 of 2020, reported
in ILR (2021) MP 777

Relevant extracts from the order:

There is no hesitation in saying that even in the absence of an application
or request by the Investigating officer seeking further remand, the Magistrate
can grant further remand of the accused under section 167 of the Code. As per
the learned counsel for the State in the present case it was a discretion of the
Magistrate to extend the remand for a maximum period of 90 days considering
the respective crime in which remand was sought but here in this case said
discretion has not been exercised by the Court after 17.04.2020. Since there
was no order after 17.04.2020 by the Magistrate for extending the judicial remand
till 27.05.2020 the intervening period of custody of the applicant alleged to be
illegal and unauthorised detention.

In view of the aforesaid discussion and considering the enunciation of law,
| am of the considered opinion that though the right to be released accrues in
favour of the applicant if he is found to be in illegal detention but the application
under Section 167 of the Code is not the proper remedy for claiming the relief for
grant of bail from the Magistrate. That power can be exercised by the Magistrate
only under sub-section (2) of Section 167 of the Code in case of default of not filing
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the charge-sheet within the prescribed period of 90 days. If the applicant was so
advised that he was illegally detained then proper remedy had to be availed for
his release. The writ of habeas corpus could be filed not before the Magistrate
but before the High Court or the Supreme Court. Accordingly, without making
any observation as to whether the Court below has considered this aspect or
not; whether in the order passed by the Court below it has rightly dealt with the
situation or not, present petition deserves to be dismissed on the ground that
granting bail under Section 167 of the code is not the power of the Magistrate
and the applicant has availed improper remedy by moving such application
instead of availing appropriate remedy as discussed hereinabove.

237. CRIMINAL PROCEDURE CODE, 1973 — Sections 167(2) and 397
Revision — Maintainability — Revision is maintainable against an
order passed upon the application for default bail as such order is
not an interlocutory order.

qus yfhar Afgdr, 1973 — aRIT 167(2) U9 397
geror — givefiIar — afasd ST JdeT WR uIiRd e & fawg
g yaad A1 BidT @ FA1 e QU1 Y Sfaddl e N 2|

Raja Bhaiya Singh v. State of M.P.

Order dated 08.01.2021 passed by the High Court of Madhya
Pradesh in Criminal Revision No. 1813 of 2020, reported in
ILR (2021) MP 119

Relevant extracts from the order:

In Madhu Limaye v. State of Maharashtra, AIR 1978 SC 47, a Three Judge
Bench of Apex Court has held an order rejecting the plea of the accused on a
point which when accepted will conclude the particular proceeding cannot be
held to be an interlocutory order. In V. C. Shukla v. State, AIR 1980 SC 962, this
Court has held that the term ‘interlocutory order’ used in the Code of Criminal
Procedure has to be given a very liberal construction in favour of the accused
in order to ensure complete fairness of the trial and the revisional power of the
High court or the Sessions Judge could be attracted if the order was not purely
interlocutory but intermediate or quasi final.

Therefore, as per aforesaid law, the order upon the application filed for
default bail under section 167(2) of Cr.P.C. is not an interlocutory order because
it decided the valuable right of default bail finally at that stage. Hence, the revision
is tenable against the aforesaid order.

)
238. CRIMINAL PROCEDURE CODE, 1973 — Section 228

INDIAN PENAL CODE, 1860 — Section 306

Abetment to suicide — Framing of charge — If the applicant was

continuous threatening that he would disclose the relationship of

the applicant with that of the deceased, then it would certainly prima
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facie amount to abetment of suicide — Thus, prima facie there is
sufficient material against the applicant, warranting his prosecution
u/s 306 of IPC.

qus yfebar wfedr, 1973 — &RT 228

ARG <vs Hiddl, 1860 — HIIRT 306

JATHET BT THUROT — ARIY B faa=m — A srfrareff FRAR awa) < <=1
ofT {5 9% IS 3R Jad > el &I YdHcd B 71 a4 I8 FRad wu 4
Y AT ATHEAT & IR & oI 81T — 3dl: Yo geedr adiareff &
favg a1 306 W1.8.4. & 3iaiia ARG 3G Wi AR SUAS B |

Ashok Ahirwar v. State of M.P. and anr.

Order dated 08.04.2021 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Criminal Revision No. 932 of 2021,
reported in 2021 CriLJ 2945

Relevant extracts from the order:

If the facts of the case are considered, in the light of the judgment passed
by the Supreme Court, then it is clear that continuous harassment of the
deceased in spite of objection by the deceased as well as by her husband may
amount to abetment of suicide. If the applicant was threatening that he would
disclose the relationship of the applicant with that of the deceased, then it would
certainly prima facie amount to abetment of suicide. Thus, prima facie there is
sufficient material against the applicant, warranting his prosecution under section
306 of IPC. Further, a charge can be framed even if the Court is of the view that
the accused might have committed an offence. The possibility of conviction
cannot be a consideration for the purpose of framing of charges. Under these
circumstances, this Court is of the considered opinion that no jurisdictional error
was committed by the trial court by framing the charge under section 306 of
IPC. Accordingly, order dated 9/2/2021 passed by First Additional Sessions Judge,
Ganjbasoda, District Vidisha in ST No.77/2020 is hereby affirmed.

239. CRIMINAL PROCEDURE CODE, 1973 — Section 378
Appeal against acquittal — Interference when not warranted — Unless
the view taken by the trial court is not a possible view, normally
appellate court should not interfere with the acquittal recorded by
the trial court.

qus yfsear wfedr, 1973 — oIRT 378

JIYfd & fawg afiad — o9 sxaay sfaa 181 — o9 9@ faaRvT <IrTed
T AT AT gRewivr Gwifaa gfieswior 71 81, a9 a@ wra: sl
AT B faaRer |Tad g1 sifdifaRaa qrwfaa A sxasy 78 s
aifey |
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Rajendra @ Rajappa and ors. v. State of Karnataka
Judgment dated 26.03.2021 passed by the Supreme Court in Criminal
Appeal No. 1438 of 2011, reported in 2021 CriLJ 3063

Relevant extracts from the judgment:

It is true that in various authoritative pronouncements, this Court has
circumscribed the scope of appeal under Section 378 of the CrPC, in cases
where appeal is preferred against acquittal recorded by the trial court. Further,
it is also settled proposition that unless the view taken by the trial court is not a
possible view, normally the High Court should not interfere with the acquittal
recorded by the trial court. There cannot be any straight-jacket formula to apply
readily for the cases in appeals arising out of acquittal recorded by the trial
court. Whether the view taken by the trial court is a possible view or not; whether
the findings recorded by the trial court are in conformity with the evidence or
not; are the matters which depend upon facts and circumstances of each case
and the evidence on record. By re-appreciating evidence on record if appellate
court comes to conclusion that findings recorded by the trial court are erroneous
and contrary to law, it is always open for the appellate court, by recording good
and compelling reasons for interference and overturn the judgment of acquittal
by converting the same to that of conviction.

240. CRIMINAL PROCEDURE CODE, 1973 — Sections 437 and 439
Rule of parity; applicability of — Cancellation of bail — Whether bail
granted to co-accused persons subsequently on ground of parity will
also be cancelled where bail of original accused stands cancelled?
Held, yes — Cancellation of bail must have similar consequence in so
far as grant of bail to co-accused on parity is concerned.

que yfshar |iddr, 1973 — 9RIT 437 Uq 439

AT B 1% B gATSAdT — S <& {61 ST — T G —3IRRhT0T $I
915§ HHAT S IATHR R <1 T3 S HI R PR 3l ST 81 o AR
3 TG € 8 TS 81? ififeiRa, 8 — Swed § A &1 aRom, st
TH FE—IAMYHIT S GIAT & AR W & TE FAMT & G99 2, (P
W BT A1feY |

Girraj v. Kiranpal and anr.
Judgment dated 08.03.2021 passed by the Supreme Court in Criminal
Appeal No. 286 of 2021, reported in (2021) 6 SCC 205

Relevant extracts from the judgment:

It is abundantly clear that the first order granting bail dated 5-8-2020 was
in the case of co-accused Narendra. All the other accused while claiming the
grant of bail had specifically relied upon the order passed in the case of Narendra
and sought bail on the basis of parity. Following the principle of parity, the High
Court enlarged them on bail.
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Now, the order granting bail to Narendra was the subject-matter of Criminal
Appeal No. 852 of 2020 before this Court, arising out of Special Leave Petition
(Criminal) No. 5537 of 2020. By the judgment and order of this Court dated 11-
12-2020, the order granting bail to Narendra was set aside.

Since bail has been granted to all the respondent-accused who have
claimed parity on the basis of the order granting bail to Narendra, there can be
no manner of doubt that the cancellation of bail that was granted to Narendra
must have a similar consequence insofar as the grant of bail to the remaining
five accused is concerned.

[ J
241. CRIMINAL PROCEDURE CODE, 1973 — Section 439
Bail — Imposing of onerous conditions — Application preferred u/s

439 of CrPC seeking release on bail was allowed by the High Court
— However, a condition imposed to the effect that the appellant
would deposit National Saving Certificates in the sum of ¥ 50 lakhs
with the Trial Court — Supreme Court held that the condition imposed
by the High Court while releasing the appellant on bail is definitely
onerous — Condition relieved.

<vs yfekar Gf2ar, 1973 — ©RT 439

ST — AR ¥l &1 JIRRIYYT — ORT 439 9.9, & el S iR Rer
fy S B UXGd TS Bl Iod [ARTAI §RT SR fHar =& — Jefy,
I8 o1d AfeRYT @) 78 & ardianeft 50 o vu & Wi g9a uA faarer
AT § T B — Soaad ariTad g1 sifffeiRa fear 1 fe sz
SATATR §RT ARG $I H-d R ReT fey wird 93 ftRifda od iR
v 9 gHR B — wd R a7 19|

Suresh Kukreja v. State of M.P. and anr.

Judgment dated 04.05.2021 passed by the Supreme Court in
Criminal Appeal No. 465 of 2021, reported in 2021 CriLJ 2998
(Three Judge Bench)

Relevant extracts from the judgment:

In connection with crime registered pursuant to FIR No. 0012 of 2020 dated
15.01.2020 lodged with S.T.F. Police Station, Bhopal, Madhya Pradesh in respect
of offences punishable under Section 406, 420, 448 read with 120B, the appellant
was taken in custody on 21.01.2020. His application preferred under Section
439 of the Code of Criminal Procedure seeking release on bail was allowed by
the High Court vide order dated 28.05.2020. However, the High Court imposed
a condition to the effect that the appellant would deposit National Saving
Certificates in the sum of Rs. 50 lakhs with the Trial Court.
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Considering the entirety of the matter, in our view, the condition imposed
by the High Court while releasing the appellant on bail is definitely onerous and
the appellant deserves to be relieved of the condition.

)
242. CRIMINAL PROCEDURE CODE, 1973 — Section 439

N.D.P.S. ACT, 1985 — Sections 8, 15, 29, 53 and 67
EVIDENCE ACT, 1872 — Section 25
NDPS Act — Granting of Bail — Statement made by the co-accused as
also the confessional statement of an accused are not admissible
in law and cannot be taken into account to convict an accused under
the NDPS Act — The applicant, who is arrested solely on the basis of
the statement made by the co-accused and his own confessional
statement, is entitled to be released on bail.

qus yfehar wfedar, 1973 — aRT 439

Wrgs N R Ay ugref srfSrfr, 1985 — eIRIY 8, 15,
29, 53 Ud 67

e JrferfraH, 1872 — °RT 25

eIy sfefE — SHEa 9 fhar ST — ge—sigad g fedr
FAU U9 fPgad g fear ran Geiefa s fafdy sgar utga € @ @ik
TSIfiew SifSfrm & siaefa ifgaa &) <hvRig fry o  faar & =1
forar o Awar — srdieneff o aa GE—amREN gRT fhy T HoA wq
D W o GEIPId $AF B IMER R ARTAR fHar .= 2, S9Ha )
BIS WM &1 G 2 |

Ramniwas v. State of M.P.

Order dated 08.02.2020 passed by the High Court of Madhya

Pradesh (Indore Bench) in Miscellaneous Criminal Case No. 45017
of 2020, reported in ILR (2021) MP 757

Relevant extracts from the order:

A perusal of the same clearly reveals that the statement made by the co-
accused as also the confessional statement of an accused are not admissible in
law and cannot be taken into account to convict an accused under the NDPS
Act. In view of the same, this court has no hesitation to hold that the applicant,
who is arrested solely on the basis of the statement made by the co-accused
and his own confessional statement, is entitled to be released on bail.
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243. EVIDENCE ACT, 1872 - Sections 3 and 134
APPRECIATION OF EVIDENCE:

(i)

(ii)

Requirement of examination of all withesses — It is not
necessary for the prosecution to examine all the withesses
who might have witnessed the occurrence — It is the quality of
evidence which is relevant in criminal trial and not the quantity.
Credibility of witness — Merely because a prosecution witness
was not believed in respect of one accused, the testimony of
the said witness cannot be disregarded in case of another
accused.

ey Irferf~raH, 1872 — &RV 3 U9 134
e B YT h:

0

(ii)

THET ATfRrEY @ geAT 3 ravadar — IS & foIg ag avas
2 @ & a8 S wAea A &1 udievr s’ R gear 3w @
— ITURIS® faamoer A Aied &Y [oran JEId @ 9 f6 g
w1l 31 faaa-Nadar — dad 38 SR & U@ Afgad & dad 9 wefl
fawaaa €1 @ ¢ Wl &) favawgan o=y aftgaa @ A o
M T8 Bl STl 2 |

Ram Vijay Singh v. State of Uttar Pradesh
Judgment dated 25.02.2021 passed by the Supreme Court in Criminal
Appeal No. 175 of 2021, reported in 2021 CriLJ 2805

Relevant extracts from the judgment:

Therefore, merely because a prosecution witness was not believed in
respect of another accused, the testimony of the said withess cannot be
disregarded qua the present appellant. Still further, it is not necessary for the
prosecution to examine all the withesses who might have witnessed the
occurrence. It is the quality of evidence which is relevant in criminal trial and not
the quantity. Therefore, non-examination of Girendra Singh cannot be said to
be of any consequence.

244. EVIDENCE ACT, 1872 — Section 106
CRIMINAL PROCEDURE CODE, 1973 — Section 313
APPRECIATION OF EVIDENCE:

(i)

(i)

Burden of proving facts especially within knowledge — When
arises; explained - Held, it is only when the prosecution has
led evidence which make out a prima facia case, the question
arises of considering facts of which the burden of proof would
lie upon the accused.

Circumstantial evidence; chain of — Failure of accused to give
explanation u/s 313 CrPC — Whether can be used as a link to
complete the chain of circumstances? Held, no — False
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explanation or non-explanation by accused can be used as an
additional circumstance, when the prosecution has proved the
chain of circumstances leading to no other conclusion than
the guilt of the accused.

a1 JAfeIgH, 1872 — ©RT 106

qus gfshar dfadr, 1973 — &RT 313

e BT YT -

() faoy o9 @ q2al & AIfed B BT AR — B9 SU AT 8; THSAT
TR — IR, A q9 S9fd IF—FIo ¢H |1 URgd B oIl 92
AT AT I ] 81, S99 9281 WR fIaR 1 T ye I~
ghar @ o2 w1fad 3 &1 R Afgw o= gl

(ii) uRRefas=r e @ BfSAT — gRT 313 Y. D 3T WwhHRor 37
# Affrg @1 fawaar — war aRRefAY &Y sfadr & @1 o & fog
TP Bl & wU H IUANT &I 1 bl = ? AfiFreiRa, 981 — alg®
FRT Tod WG Q1 IT WG T ] & a2 &I IYANT U
afaR® aRRefa @ wu A fear o wwar 2, wefed fres grr
TRReIfaal & ¢l sfear aifsa & & 1 8 fa afgaa a1
qIfyar & afaRaa #1¥ 3 fses 7 farar i woar &t |

Shivaji Chintappa Patil v. State of Maharashtra
Judgment dated 02.03.2021 passed by the Supreme Court in Criminal
Appeal No. 1348 of 2013, reported in (2021) 5 SCC 626

Relevant extracts from the judgment:

It is well-settled that section 106 of the Evidence Act does not directly operate
against either a husband or wife staying under the same roof and being the last
person seen with the deceased. Section 106 of the Evidence Act does not absolve
the prosecution of discharging its primary burden of proving the prosecution
case beyond reasonable doubt. It is only when the prosecution has led evidence
which, if believed, will sustain a conviction, or which makes out a prima facie
case, that the question arises of considering facts of which the burden of proof
would lie upon the accused.

In the present case, as discussed hereinabove, the prosecution has even
failed to prove beyond reasonable doubt, that the death was homicidal.

Another circumstance relied upon by the prosecution is that the appellant
failed to give any explanation in his statement under Section 313 CrPC. By now
it is well-settled principle of law, that false explanation or non-explanation can
only be used as an additional circumstance, when the prosecution has proved
the chain of circumstances leading to no other conclusion than the guilt of the
accused. However, it cannot be used as a link to complete the chain. Reference
in this respect could be made to the judgment of this Court in Sharad Birdhichand
Sarda v. State of Maharashtra, (1984) 4 SCC 116.
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Insofar as the reliance placed by the learned counsel for the State on the
judgment of State of Rajasthan v. Kashi Ram, (2006) 12 SCC 254 is concerned, it
would reveal that this Court had used the factor of non-explanation under Section
313 CrPC only as an additional link to fortify the finding, that the prosecution
had established chain of events unquestionably leading to the guilt of the
accused and not as a link to complete the chain.

245. FAMILY COURTS ACT, 1884 — Section 10
CIVIL PRACTICE:
Family Court — Trial — In the normal circumstances the Family Courts
cannot use Video Conferencing in respect of matrimonial matters
but in the time of ongoing pandemic the Family Courts are directed
to conduct the trials through video conferencing.

HoH AT IR, 1884 — €T 10

fofaer geom:

FgH AR — faarer — a= aRRefat § daifes gavon @ dag o
oW IRl gRT AIfSA =R &1 Sy 81 far & gaar fag
TAAT ABHRT & 9T § HoH ARTAAl &l AfSAT 1% RET & A1egw 4
faarer warfaa s 2g FARE fear w2

Anjali Brahmawar Chauhan v. Navin Chauhan
Judgment dated 22.01.2021 passed by the Supreme Court in Review
Petition (C) No. 472 of 2018, reported in AIR 2021 SC 2880

Relevant extracts from the judgment:

Due to the ongoing pandemic, physical functioning of the Courts has been
stopped since March, 2020. Proceedings in all Courts are being conducted only
through video conferencing. In the normal course we would not have directed
video conferencing in respect of matrimonial matters as per the judgment of this
Court mentioned above (Santhiniv. Vijaya Venketesh, AIR 2017 SC 5745). However,
in the present situation where all proceedings are conducted through video
conferencing, we direct the Family Court, District Gautambudh Nagar, U.P. to
conduct the trial through video conferencing.

246. GUARDIANS AND WARDS ACT, 1890 — Section 15

HINDU MARRIAGE ACT, 1955 — Section 26

(i) Custody of child — Visitation rights; grant of — Visitation rights
should be granted in such a way that visiting parent and child
can meet like parent and child — Such place may be home of
the parent or park or a restaurant or any other place where
child and parent are comfortable.

(ii) Visitation rights — Place of visit — Whether office of District
Legal Services Authority is a suitable place for visit of parent
with child? Held, no.
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eTdhdr vd yfaured fSfaa, 1890 — ©IRT 15
feg faare afSfam, 1955 — aRT 26

@)

(i)

qreld b1 ATREAT — FeAThId BT JAABR YT HAT ST — JeATHId DI
IPR 39 a¥e ¥ faar s ey & arar—Rar ik 9518 3 garea
HIa—FaT 3R 990 B e 8 9D — VAT I Ad—ar &1 8% A1
SE YT R AT Dig AT WA 8l FHdl © ol ged AR ATar—fAar
® forg glaemora &8t |

AATHId BT ARBR — FATHId ST I — Fa1 e fafde dar
ISR ST FRIT g2d & |reT a1 fUdr &1 a1 & fog Sug®
R 27 JquriRd, T2 |

Amyra Dwivedi (Minor) Through Her Mother Pooja Sharma
Dwivedi v. Abhinav Dwivedi and anr.

Judgment dated 06.03.2020 passed by the Supreme Court in Civil
Appeal No. 2067 of 2020, reported in (2021) 4 SCC 698

Relevant extracts from the judgment:

When a court grants visitation rights, these rights should be granted in
such a way that the child and the parent who is granted visitation right, can
meet in an atmosphere where they can be like parent and child and this
atmosphere can definitely not be found in the office of District Legal Services
Authority. That atmosphere may be found in the home of the parent or in a park
or a restaurant or any other place where the child and the parent are comfortable.

247. HINDU MARRIAGE ACT, 1955 — Section 13
NOTARIES ACT, 1952 - Sections 2(d) and 8

(i)

(i)

Marriage performed by way of affidavit — Validity of — In Hindu
Law, marriage is not a contract — Marriage cannot be performed
by execution of a marriage affidavit.

Notaries have never been appointed as Marriage Officer — They
cannot notarize affidavit of marriage or divorce.

feg faare afSfm, 1955 — a=T 13
e rfSrfrE, 1952 — &RIC 2(®) Uq 8

0

(ii)

UI—9F B gRI fdare ¥ fHar = — dear — fowg fafr 7 faars
BIs dfaer 1Y @ — faare r9er—ua &1 fsareT sxe faare L) fear
ST AT |

e FH f faare e @ wu § e a8 Sy 1w T — 9 faar
3rerar faare fa=8T & IUU—ua &l Aiexrs A8l B Add |
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Bundel Singh Lodhi v. State of M.P.

Order dated 30.04.2021 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in MCRC No. 15168 of 2021, reported in
2021 (2) MPLJ 323

Relevant extracts from the order:

In Hindu Law, marriage is not a contract. The marriages cannot be
performed by execution of a marriage affidavit. Either, the marriage is to be
performed by performing Saptpadi, or in accordance with custom. Marriage can
also be performed as per the provisions of Special Marriage Act or as per the
provisions of other Statutes like Anand Marriage Act, 1909 etc.

[ ]
248. HINDU MARRIAGE ACT, 1955 — Section 13-B(2)
Divorce — Cooling off period — If the agony of the parties is going to
prolong by the waiting period then in certain circumstances cooling
off period may be waived.

fa=g_ faars sifafras, 1955 — aRT 13—@(2)

faare faeBT — Suvm+ s@fer — afe gdier safsr @ vegsrRl @ 3o
faxwaiRa &1 <& &8 O o ey uRRkufaat & Sueme safr % se & o
dhdl 2 |

Madhuri Kumawat v. Abhinav Kumawat

Judgment dated 09.09.2020 passed by the High Court of Madhya

Pradesh (Indore Bench) in Miscellaneous Petition No. 2355 of 2020,
reported in 2021 (3) MPLJ 156

Relevant extracts from the judgment:

Where the Court dealing with a matter is satisfied that a case is made out
to waive the statutory period under Section 13-B(2), it can do so after considering
the following :

(i) the statutory period of six months specified in Section 13-B(2), in
addition to the statutory period of one year under Section 13-B(1) of
separation of parties is already over before the first motion itself;

(ii) all efforts for mediation/conciliation including efforts in terms of Order
XXXIIA Rule 3 CPC/Section 23(2) of the Act/Section 9 of the Family
Courts Act to reunite the parties have failed and there is no likelihood
of success in that direction by any further efforts;

(iii) the parties have genuinely settled their differences including alimony,
custody of child or any other pending issues between the parties; .

(iv) the waiting period will only prolong their agony.”
[ J
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249. INDIAN PENAL CODE, 1860 — Section 302
Non-recovery of weapon used — Effect of — For convicting an
accused recovery of the weapon used in commission of offence is
not a sine qua non if credible medical and ocular evidence is available
on record.

AR gvs Gfgdr, 1860 — €IRT 302

YgF RRAIR BT < 71 841 — yA1d — &l AIfRyaa &1 sivfig o &
forq sro=Ter A yygad & ¢ R &1 ) fHar e S8 et od T
2 Ife sfrae wx fazawia fifecar vd 9ifae e Suder 2 |

Rakesh and anr. v. State of U.P. and anr.
Judgment dated 06.07.2021 passed by the Supreme Court in Criminal
Appeal No. 556 of 2021, reported in AIR 2021 SC 3233

Relevant extracts from the judgment:

So far as the submission on behalf of the accused that as per the ballistic
report the bullet found does not match with the fire arm/gun recovered and
therefore the use of gun as alleged is doubtful and therefore benefit of doubt
must be given to the accused is concerned, the aforesaid cannot be accepted.
At the most, it can be said that the gun recovered by the police from the accused
may not have been used for killing and therefore the recovery of the actual
weapon used for killing can be ignored and it is to be treated as if there is no
recovery at all. For convicting an accused recovery of the weapon used in
commission of offence is not a sine qua non. PW1 & PW2, as observed hereinabove,
are reliable and trustworthy eye-witnesses to the incident and they have specifically
stated that A1-Rakesh fired from the gun and the deceased sustained injury. The
injury by the gun has been established and proved from the medical evidence and
the deposition of Dr. Santosh Kumar, PW5. Injury no.1 is by gun shot. Therefore, it
is not possible to reject the credible ocular evidence of PW1 & PW2 — eye witnesses
who witnessed the shooting. It has no bearing on credibility of deposition of PW1 &
PW?2 that A1 shot deceased with a gun, particularly as it is corroborated by bullet in
the body and also stands corroborated by the testimony of PW2 & PW5. Therefore,
merely because the ballistic report shows that the bullet recovered does not
match with the gun recovered, it is not possible to reject the credible and reliable
deposition of PW1 & PW2.

250. INDIAN PENAL CODE, 1860 — Section 304-B

EVIDENCE ACT, 1872 — Section 113-B

CRIMINAL PROCEDURE CODE, 1973 — Sections 232 and 233

(i) Dowry death — Presumption when arises? The prosecution must
at first establish the existence of the necessary ingredients
for constituting an offence u/s 304-B IPC — Once these
ingredients are satisfied, the rebuttable presumption of
causality, provided u/s 113-B Evidence Act operates against
the accused.
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(ii) Soon before death — The phrase “soon before” as appearing
in section 304-B IPC cannot be construed to mean ‘immediately
before’ — The prosecution must establish existence of
“proximate and live link” between the dowry death and cruelty
or harassment for dowry demand by the husband or his
relatives.

(iii) Regarding law u/s 304-B IPC r/w/s 113-B Evidence Act guiding
principles issued.

ARG gvs dftdr, 1860 — ORT 304—4

ey AfefraH, 1872 — €RT 113—9

qus Yfshar dfddr, 1973 — gRIC 232 U9 233

(i) <=9 Y@ — SUYRVT $d SI aBIdl 87 — AREISHE & fag A
AT ¢ & 98 GdUM °gRT 304—@ AITH. B AW &l TfSd
Y drel AT GucHl o IJIfRdcd &l AT &R — (b IR TH
HucH g 8l W @ d9 a1ed e @) gRT 113—9 4 Sudfta
@1 T yHTT B G SR I ad & faeg yafda &t o 2

(i) g 9 ds qd — arqie “die qd” ST 6 ORT 3048 W1 H. |
TRfa giar @ &1 Jiri=aa ‘qR< Ugd’ & wU A 781 &A1 1 gbar —
IS @ forg sravas @ & ag ufd vd S ASRI §RT <89 31
7T & foIg & 78 sHyar @t ydrs=1 &1 e vd |oflq gadr” &
IR &t erfia &R |

(iii) ©IRT 304—w@ W1, WUl OIRT 113—@ 1ey s & deer o
nrieeft Rigia o feg g

Satbir Singh and anr. v. State of Haryana

Judgment dated 28.05.2021 passed by the Supreme Court in Criminal
Appeal No. 1735 of 2010, reported in 2021 CriLJ 2609

Relevant extracts from the judgment:

At the cost of repetition, the law under Section 304-B, IPC read with Section
113-B, Evidence Act can be summarized below:

i Section 304-B, IPC must be interpreted keeping in mind the legislative
intent to curb the social evil of bride burning and dowry demand.

ii.  The prosecution must at first establish the existence of the necessary
ingredients for constituting an offence under Section 304-B, IPC. Once
these ingredients are satisfied, the rebuttable presumption of
causality, provided under Section 113-B, Evidence Act operates
against the accused.

iii. The phrase “soon before” as appearing in Section 304-B, IPC cannot
be construed to mean ‘immediately before’. The prosecution must
establish existence of “proximate and live link” between the dowry
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Vi.

Vil.

viii.

death and cruelty or harassment for dowry demand by the husband
or his relatives.

Section 304-B, IPC does not take a pigeonhole approach in
categorizing death as homicidal or suicidal or accidental. The reason
for such non categorization is due to the fact that death occurring
“otherwise than under normal circumstances” can, in cases, be
homicidal or suicidal or accidental.

Due to the precarious nature of Section 304-B, IPC read with 113-B,
Evidence Act, Judges, prosecution and defence should be careful
during conduction of trial.

It is a matter of grave concern that, often, Trial Courts record the
statement under Section 313, CrPC in a very casual and cursory
manner, without specifically questioning the accused as to his defense.
It ought to be noted that the examination of an accused under Section
313, CrPC cannot be treated as a mere procedural formality, as it
based on the fundamental principle of fairness. This aforesaid
provision incorporates the valuable principle of natural justice “audi
alteram partem” as it enables the accused to offer an explanation for
the incriminatory material appearing against him. Therefore, it imposes
an obligation on the court to question the accused fairly, with care
and caution.

The Court must put incriminating circumstances before the accused
and seek his response. A duty is also cast on the counsel of the
accused to prepare his defense since the inception of the Trial with
due caution, keeping in consideration the peculiarities of Section
304-B, IPC read with Section 113-B, Evidence Act.

Section 232, CrPC provides that, “If, after taking the evidence for the
prosecution, examining the accused and hearing the prosecution and
the defence on the point, the Judge considers that there is no evidence
that the accused committed the offence, the Judge shall record an
order of acquittal”. Such discretion must be utilized by the Trial Courts
as an obligation of best efforts.

Once the Trial Court decides that the accused is not eligible to be
acquitted as per the provisions of Section 232, CrPC, it must move
on and fix hearings specifically for ‘defence evidence’, calling upon
the accused to present his defense as per the procedure provided
u/s. 233, CrPC, which is also an invaluable right provided to the
accused.

In the same breath, Trial Courts need to balance other important
considerations such as the right to a speedy trial. In this regard, we
may caution that the above provisions should not be allowed to be
misused as delay tactics.
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xi. Apart from the above, the presiding Judge should follow the guidelines
laid down by this Court while sentencing and imposing appropriate
punishment.

xii. Undoubtedly, as discussed above, the menace of dowry death is
increasing day by day. However, it is also observed that sometimes
family members of the husband are roped in, even though they have
no active role in commission of the offence and are residing at distant
places. In these cases, the Court need to be cautious in its approach.

)

251. INDIAN PENAL CODE, 1860 — Sections 304-B and 498-A
Dowry death and cruelty — Common thread of cruelty exists in both
the offences but ingredients of both the offences are not common
and must be proved seperately by the prosecution.
AR gvs Gfadl, 1860 — &IRTY 304—& Ud 498—d
oo Y Ud Hxdl — JIH1 Rl H Al & AW A $I AR sidr
2 fHg T IuRrel & q@ P WA AE) BId 2 SR IR §RT yoId 9
rfad fey o= =Ry |

Gurmeet Singh v. State of Punjab
Judgment dated 28.05.2021 passed by the Supreme Court in Criminal
Appeal No. 1731 of 2010, reported in AIR 2021 SC 2616

Relevant extracts from the judgment:

Therefore, the argument raised by the counsel on behalf of the appellant
cannot be accepted as the offences under Section 498-A and Section 304-B,
IPC are distinct in nature. Although cruelty is a common thread existing in both
the offences, however the ingredients of each offence are distinct and must be
proved separately by the prosecution. If a case is made out, there can be a
conviction under both the sections.

)
*252.INDIAN PENAL CODE, 1860 — Section 306

EVIDENCE ACT, 1872 — Section 113-A

Abetment to suicide — Only because of married woman committing

suicide within seven years of her marriage, presumption u/s 113-A

would not be attracted, unless it is shown that her husband or any

relative of her husband had subjected her to cruelty, which became

a cause of abetment of suicide.

AR gvs Gfgdr, 1860 — €IRT 306
e A, 1872 — ORT 113—®
ATHEAT & foIg goIRT — Had 39 SRl & faarfza afzer 3 soeh faares
@ ard a8 @ HIaR THEAT BT B, TRT 113—T P SULRVIT ATHA T TE)
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gifl, o9 d& Iz <Rfa =) fear mar fé saa ufd srerar ufd @ AR grr
IHD W1 HRAl IR 1 T3 ofl, Sl ATHEAT b THIRVT BT HROT &1 |
Tara Chandra v. State of U.P.

Judgment dated 08.03.2021 passed by the Allahabad High Court in
Criminal Appeal No. 6043 of 2019, reported in 2021 CriLJ 3267

253. INDIAN PENAL CODE, 1860 — Section 364-A
Kidnapping for ransom — Essential ingredients explained.

ARdI gve Gf2dl, 1860 — ©IRT 364—&
i & feru 3ru=xeT — 3M9vId dod HHSY TV |
Shaik Ahmed v. State of Telangana

Judgment dated 26.06.2021 passed by the Supreme Court in Criminal
Appeal No. 533 of 2021, reported in 2021 CriLJ 3028

Relevant extracts from the judgment:

The essential ingredients to convict an accused u/s 364-A which are
required to be proved by prosecution are as follows:

(i)
(i)

(iii)

Kidnapping or abduction of any person or keeping a person in
detention after such kidnapping or abduction; and

threatens to cause death or hurt to such person, or by his conduct
gives rise to a reasonable apprehension that such person may be
put to death or hurt or;

causes hurt or death to such person in order to compel the Government
or any foreign State or any Governmental organization or any other
person to do or abstain from doing any act or to pay a ransom.

Thus, after establishing first condition, one more condition has to be fulfilled
since after first condition, word used is “and”. Thus, in addition to first condition
either condition (ii) or (iii) has to be proved, failing which conviction u/s 364-A
cannot be sustained.

254. INDIAN PENAL CODE, 1860 — Sections 396 and 412
EVIDENCE ACT, 1872 — Sections 3 and 45
APPRECIATION OF EVIDENCE:

(i)

(i)

Child witness — Credibility of — Incident occurred inside the
house where child witness would naturally be available — But
there were glaring inconsistencies on the record that he had
witnessed the incident — Held, he is not reliable.

Fingerprint — Clarity in process of collection - If the fingerprints
were picked from the glasses allegedly used by the accused,
there is nothing to indicate what method was applied and
whether such method is a trusted and tested one — The
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concerned person was not examined, who could have thrown
light on these issues — There is, thus, no clarity in the process
adopted by the investigating machinery — Held, fingerprint
report cannot be relied upon.

(iii) Fringprint report — Nature of — Held, evidence of fingerprint
expert is not substantive evidence and can only be used to
corroborate the items of substantive evidence which are
otherwise on record.

HARAIG gvs Af&dr, 1860 — ©RIY 396 Ud 412

ey AffraH, 1872 — IRIY 3 U9 45

A1ed BT YT h:

(i) arar wEh 3 fgga-Naar — g 8= @ 3R afed g3 el a9 aieft
3 Sudedr @HTfad sl — =y ARA™ R IUD §RT &1 @
WM @ faeg W faRgmTa Suder & — Jauia, 98 favaraia
=

(i) <l fas — wafa &3 @1 ufhar § wsear — Afe el fas &g
3 ANl 9 fag Y o 9 A gad gRT A wU 9 SuAIT A AR
T ok, dl T <RT a1 & forw &g arrf =) @ fo ®ie ) ufthar
IoATg TS AR U ufhar fagawa vd wdiféra oft — wefera wafaa &1
gdegor T fHar a1 S 9 fAga R USIe Sid Gahdr o1 — s9
YHR, J-AYT JTAHROT GIRT UATS TS Ufhar # HIg wusear 181 8 —
Jrgena, el fag yfades wR favara & fHan om @@ar 2

(iii) 3ieh fame yfddss @1 yofa — sr@eniRa, sl fas faerTs @) |
arfcad ared F2Y 2 MR BT STANT 717 AT U IIAT SUAET
XA 91ed & "l @1 gie & fag fear s "ear 2

Hari Om alias Hero v. State of Uttar Pradesh

Judgment dated 05.01.2021 passed by the Supreme Court in Criminal

Appeal No. 1256 of 2017, reported in 2021 CriLJ 1062 (Three Judge
Bench)

Relevant extracts from the judgment:

It is true that the assertion made by him that Hari Om used to be a tenant
in their house was supported by PW2 Ompal Singh. Even if we accept that
accused Hari Om was a known face to PW5 Ujjwal, and the fact that the incident
occurred inside the house where PW5 Ujjwal would naturally be available, but
on the issue whether he had witnessed the incident, the glaring inconsistencies
on record cannot be discarded. In Suryanarayana v. State of Karnataka, (2001) 9
SCC 129 after setting out the guiding principles for appreciation and consideration
of the evidence of a child witness, this Court had found in paragraph 9, that
there were no doubts at all with regard to the veracity to the testimony of the
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child witness, nor were there any inherent defects. The name of the child witness
figured in that case in the FIR and Inquest; and right from the initial stages, her
presence was adverted to, which is why no doubts could be entertained. However,
such doubts and defects are quite evident in the present matter.

If the fingerprints were picked from the glasses there is nothing to indicate
what method was applied to lift the fingerprints from the glasses allegedly used
by the Accused when they were offered water. What the record indicates is that
some photographs were sent to the office of the Director, Fingerprint Bureau,
Lucknow and nothing more. It does not show the procedure adopted for taking
such photographs, and whether such method is a trusted and tested one. The
concerned person was not examined, who could have thrown light on these
issues. The record also does not show whether those glasses by themselves
were made available for appropriate analysis. There is, thus, no clarity in the
process adopted by the investigating machinery.

In any case, apart from the fingerprints, there was nothing else on record
against these two accused. It was observed by this Court in Musheer Khan alias
Badshah Khan and anr. v. State of Madhya Pradesh, (2010) 2 SCC 748

“34. It will be noticed that under the Evidence Act, the word
“admissibility” has very rarely been used. The emphasis is
on relevant facts. In a way relevancy and admissibility have
been virtually equated under the Evidence Act. But one
thing is clear that evidence of fingerprint expert is not
substantive evidence. Such evidence can only be used to
corroborate some items of substantive evidence which are
otherwise on record.”

It must be stated that both Sanjay @ Sonu and Saurabh @ Sanju were
unknown faces to PW5 Ujjwal, and were not subjected to any Test Identification.
Apart from identification by PW5 Ujjwal in Court for the first time, there is no
other material to establish their presence. Thus, even if we accept that
fingerprints lifted from the house of the deceased could be associated with the
said two accused, that by itself, in the absence of any substantive piece of
evidence, cannot be made the basis of their conviction. These accused are
therefore entitled to the benefit of doubt.

255. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015
— Section 12
Bail — A juvenile in conflict with law cannot claim bail as a matter of
right in a heinous crime u/s 12 of the Act - If the release is going to
defeat “ends of justice” then such juvenile should not be released
on bail.

JOTI JOURNAL - OCTOBER 2021 - PART I 316



feeik =g (Sraal &1 e IR GvEn) afefaH, 2015 —
€T 12

S — SR @Y ORT 12 & 3(aiiad dIs fAfer &1 Searad HA drel
fPeR STa=1 TuRTY & G A S BT <1dT Uh JATTPR & wU A 8] B
Adhal & — Ife ReEd 4 =g &1 S fawa 819 @) ameier & o ¢
fPeiR &1 swFa R A2 BlsAr Aifay |

X v. State of M.P.

Order dated 22.10.2020 passed by the High Court of Madhya
Pradesh in Criminal Revision No. 1800 of 2020, reported in ILR (2021)
MP 966 [Note : Name of child is withheld]

Relevant extracts from the order:

In my opinion, the words ‘ends of justice’ should be confined to the fact
which shows that grant of bail itself is likely to a result in injustice and as per the
exception provided under Section 12 (1) of the Act, 2015 if the Court finds that
release would defeat the ‘ends of justice’ then bail can be denied to a juvenile.

I am not convinced that the bail can be claimed by a juvenile as a matter of
right and can be granted to the juvenile without considering the gravity of offence
and nature of crime committed by him. As per the provisions of Section 12 of the
Act, 2015, it is clear that there was no intent of the legislature to consider the
grant of bail to a juvenile as his absolute right and that is why it carved out an
exception under which bail can be denied, otherwise there was no occasion to
attach proviso with Section 12(1) of the Act, 2015.

*256. LAND REVENUE CODE, 1959 (M.P.) — Sections 109 and 110

CIVIL PROCEDURE CODE, 1908 — Section 5

(i) Mutation proceedings — Tahsildar dismissed the application for
mutation on the ground of delay — Held, Revenue Officer doing
mutation beyond period of 6 months has to be more circumspect
in passing the order of mutation, but only on ground of delay, he
cannot refuse to do mutation of undisputed cases.

(ii) Revenue Courts — Procedure to be followed — When there is
no express provision made in MPLRC or rules made
thereunder, CPC is to be followed by Revenue Courts for
smooth functioning — CPC is not to be followed when there is
express provision under MPLRC or rules made thereunder.

H—Iod 9fgdr, 1959 (4.9.) — €RT¢ 109 T4 110

fafaer ufsear dfgar, 1908 — &RT 5

(i) -TTaReT HRATE — defiaeR 3 faere & MIR IR AHIAROT TS
GRS B fear — afifeiRa, vore Afsar &1 8: A 3 afy &
YA AMIART SR A SAfed wad &1 arfey =g sifdarfea amar
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¥ Pad fde & MR TR ATHIGRYT $A A PR ) fhAT AT GbdT
=

(i) 9" T — UTad 1 O arell fhAar — 99 1Y, -IIere
<ifear & srerar sae e+ forrfia fremy o sif¥reraa suey =€) €, a9
Mo Tl B Gfer 9 o s @ fog Rifaa gfsean |fear &1
I o1 a1fey — 99 7.9, 9—XTod diedr a1 S9a 31efi| 991¢ 1Y
Y ¥ wse Susy B a9 fufae ufssar wfear &1 srade =) forar <
Adhdl 2 |

Dr. Rajdeep Kapoor v. Mohd. Sarwar Khan and anr.

Order dated 06.01.2021 passed by the High Court of Madhya

Pradesh in Miscellaneous Petition No. 6597 of 2019, reported in
2021 (2) MPLJ 452

257. LAND REVENUE CODE, 1959 (M.P.) — Section 165(7-b)
Leased property — Sale — A lessee has no right to sell the property
which was leased by State in his favour because transfer of
ownership rights is not included in lease.

W—ToTed Wfedr, 1959 (A.9.) — ORT 165(7—4)

ycerdpd Wuftd — fawa — ta uceEml @ ug A IS9 §RT ucel &Y TS
ufed &1 gceEl &1 fasa w1 &1 Affer 7 gar @ #aife uce o
Yaca weefl IfBR &1 faver wfwfera 7 gar 2 |

Saroj Chand v. Premwati and anr.

Judgment dated 11.05.2020 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Writ Appeal No. 345 of 2020, reported in
2021 (3) MPLJ 103

Relevant extracts from the judgment:

It is clear that the lease is the transfer of a right to enjoy such property
made for a certain time only but it does not include transfer of ownership right.
Lease is granted to the landless persons by the State so that they may earn
their livelihood by cultivating the land. That means, the ultimate object of grant
of lease is to facilitate a person to earn livelihood by cultivating the land. If the
lease property is sold out or transferred in any manner by the lessee, that is
against the provision of Section 165 (7-b) of the M.P. Land Revenue Code. This
modus operandi of the lessee frustrates the object and intent of Section 165
(7-b) of M.P. Land Revenue Code.
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258. LIMITATION ACT, 1963 — Section 5
Condonation of delay — Filing of an application u/s 5 for condonation
of delay before the Court in writing is not mandatory — The Court
after using its discretion may condone delay even without written
application.

g arferfras, 1963 — &RT 5

fadiq & fvar ST — fade &1 {53 9F 2q RTe & 996 9RT 5 &

Jita fofaa e ywqa fasar S asius 8 @ — =Ty gIRT 39+

faaaIffeR &1 STAHT $=d gY falad smaea & famr +ff faes & faar <

AHhdl 2 |

Sesh Nath Singh and anr. v Baidyabati Sheoraphuli

Co-operative Bank Ltd and anr.

Judgment dated 22.03.2021 passed by the Supreme Court in Civil

Appeal No. 9198 of 2019, reported in AIR 2021 SC 2637
Relevant extracts from the judgment:

Section 5 of the Limitation Act, 1963 does not speak of any application.
The Section enables the Court to admit an application or appeal if the applicant
or the appellant, as the case may be, satisfies the Court that he had sufficient
cause for not making the application and/or preferring the appeal, within the
time prescribed. Although, it is the general practice to make a formal application
under Section 5 of the Limitation Act, 1963, in order to enable the Court or
Tribunal to weigh the sufficiency of the cause for the inability of the appellant/
applicant to approach the Court/Tribunal within the time prescribed by limitation,
there is no bar to exercise by the Court/Tribunal of its discretion to condone
delay, in the absence of a formal application.

A plain reading of Section 5 of the Limitation Act makes it amply clear that,
it is not mandatory to file an application in writing before relief can be granted
under the said section. Had such an application been mandatory, Section 5 of
the Limitation Act would have expressly provided so.

([ ]

259. LIMITATION ACT, 1963 — Section 5
Condonation of delay — Inordinate delay in filing appeal by the State
should not be condoned merely on the ground of transfer of OIC or
iliness of dealing clerk — For filing such cases of inordinate delay,
costs should be imposed on the State for wasting judicial time.

gfRdET Srferf =, 1963 — aRT 5

facia & faar ST — Sy g1 S1died Ugd 334 A fhd T Il facid
Bl 7T YUY AfSA) & AraRer a1 Gefea ffte ) S o smeRy
R g1 81 fHar s arfey — U9 Srafte fadfaa gaver uvga ax
ARATAT BT T T fHd o1 & dRYT IS )R Ry ) feRfa fear
ST ATfey |
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M.P. Housing Board, Gwalior v. Shanti Devi & ors.

Order dated 23.03.2021 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Second Appeal No. 348 of 2017, reported
in ILR (2021) MP 938

Relevant extracts from the order:

Considering the pronouncement of the Apex Court in the case of State of
M.P. and ors. v. Bherulal, (2020) 10 SCC 654, period of huge delay of 6972 days,
no case for condonation of delay is made out. Accordingly, 1.A.N0.3154/2017,
an application for condonation of delay is hereby dismissed. As a consequence,
Second Appeal is also dismissed as time barred.

Taking into consideration the inordinate delay, the appellant being the
instrumentality of the State must pay for the wastage of judicial time. This Court
considers it appropriate to impose cost on the appellant-Board of ¥ 20,000/- (Rupees
Twenty Thousand) to be deposited with the M.P. Legal Services Authority.

260. LIMITATION ACT, 1963 — Article 58
Limitation — Starting point — Without specific denial by the other
shareholders to the plaintiff/shareholder for giving their share,
limitation for filing suit for partition does not start.

g rfrf, 1963 — I8 58

g — UR¥ 45 — ardl / sierenRar &1 =1 JArETRAl gRT 6T 3w,
31 4@ fafafd< wu @ soR 53 faon favrem & fod are uvga &2 s
31 g yRe 8 B 2

Kamla Bai and ors. v. Prem Bai and ors.

Judgment dated 18.03.2020 passed by the High Court of
Madhya Pradesh in Second Appeal No. 713 of 2001, reported in 2021
(3) MPLJ 143

Relevant extracts from the judgment:

Since there was no specific denial by mother and brother of the plaintiff to
give her share in the property, that demand cannot be considered to be the
starting point of limitation for filing suit for declaration. On the contrary, as per
the statement made by the plaintiff in para-4 it is clear that her brother had
assured her to give her share in future.

The first appellate court has rightly observed that there was no denial by
the defendants to the plaintiff for giving her share and, therefore, in view of the
decisions of the Supreme Court, as quoted hereinabove, there was no
infringement of right and the cause of action did not accrue to the plaintiff by
that point of time.
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261. MOTOR VEHICLES ACT, 1988 — Section 128
Contributory negligence — Tripling on motorcycle — A presumption
of contributory negligence cannot be raised against the driver of
motorcycle only on the basis of driving along with two pillion riders.

e A A9, 1988 — IRT 128

AR SUAT — AMRA—HA R 9 AR — ARG dldd & faeg
AT 39 AR UR AIERA SULT B SULRVIT T2 B o G f 98 =
I8 <1 aIiRAT &1 ISTHR 918 dell & o7 |

Devendra Gupta v. Manoj Kumar Yogi and anr.

Judgment dated 27.02.2020 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 2483 of 2019,
reported in 2021 ACJ 2046

Relevant extracts from the judgment:

It is clear that violation of section 128 of the Motor Vehicles Act per se by a
motorcyclist does not raise a presumption of contributory negligence on his
part. Therefore, whether the driver of the motorcycle was guilty of contributory
negligence or not, is to be adjudicated on the basis of facts and circumstances
of each case.

([ ]

262. MOTOR VEHICLES ACT, 1988 — Sections 147(1) and 157
Theft of vehicle — Liability of insurance company — After theft of any
motor vehicle, if insurance company compensate the owner for theft
and does not cancel the insurance policy then after seizure of the
stolen vehicle, by virtue of section 157 of the Motor Vehicles Act,
the insurance company itself becomes owner of the vehicle and is
liable to pay compensation to the injured/legal representatives of
the deceased under Motor Vehicles Act, 1988.
e rferfaH, 1988 — aRTY 147(1) U9 157
ared &1 ) — I U F1 <RI — S AewE & I ' 9 @
gearq afe 91 S are Wrl B 9 @ foag gfae e o <dl @ @ik
1 uiferet &1 R 181 =l @ a9 I g ared @) ol & uza
AT JFAFR—H B IRT 157 & YTGEE D TR 4191 HU W9 I a1+
3 W@rfl 81 9l @ 3R Alear A, 1988 & i fadl sied / A
@ faftres gfaffery &1 yfder &1 Pram o9 & fod Saver 2
Reliance General Insurance Co. Ltd. v. Karibai and ors.
Judgment dated 05.11.2020 passed by the High Court of Madhya

Pradesh (Indore Bench) in Miscellaneous Appeal No. 3815 of 2017,
reported in 2021 ACJ 1818
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Relevant extracts from the judgment:

As deposition of DW-1, the appellant insurance company has got the papers
of the vehicle signed by the owner with an undertaking that if the vehicle is
recovered, then the insurance company would be the owner of the vehicle.
Therefore, by virtue of Section 157 of the Motor Vehicles Act, the appellant
Insurance Company has become the owner of the vehicle as well as insurer of
the vehicle. The vehicle in question has been recovered in Crime Nos. 506/
2010 and 507/2010 and nothing is on record to believe that respondent No.5
has ever claimed the said vehicle on ‘Supurdiginama’ being the owner of the
vehicle. The insurance policy was very much effective on the date of the accident
which has never been cancelled by the appellant insurance company. The
insurance policy remained valid even after the transfer of the owner by virtue of
section 157 of the Motor Vehicles Act, 1988. Therefore, the appellant insurance
company is not only liable to pay the compensation as an insurer of the vehicle
but also as the owner of the vehicle.

263. MOTOR VEHICLES ACT, 1988 — Section 166
Contributory negligence — Pillion rider — Only sleeping by pillion
rider itself does not come under the purview of contributory
negligence.

Hrexar ferfrad, 1988 — IIRT 166
AR S9&T — N8 90T AR — Suf2ar arg< R !B 43 AR &1 |l ST
= ATerdl ST &) Aoft 7 LY AT 2

Branch Manager, National Insurance Co. Ltd. v. Laxmi Bai and

ors.

Judgment dated 01.05.2020 passed by the High Court of Madhya
Pradesh in Miscellaneous Appeal No. 2078 of 2016, reported in 2021
ACJ 1398

Relevant extracts from the judgment:

It is clear that the vehicle was driven by Jamna Vishwakarma. He was driving
the vehicle at high speed therefore he was not able to control the vehicle as
buffaloes came in front of motorcycle. Had driver been careful then he would
have been able to stop the vehicle. Even if we assume for a moment that pillion
rider had slept then also if vehicle was driven in controlled speed driver could
have taken control of the vehicle and it could have been stopped after applying
break. Since motorcycle could not be stopped and it fell into the trench by the
side of the road makes it clear that vehicle was not under control of driver and
driven negligently. Therefore, it cannot be said that accident has occurred due
to negligence of deceased himself and the claimants are not entitled to get
compensation amount.
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264. MOTOR VEHICLES ACT, 1988 — Section 166
CIVIL PROCEDURE CODE, 1908 — Order 22 Rule 3
Substitution of legal representatives — Application filed under Order
22 Rule 3 of CPC in a claim petition should not be dismissed on
hyper technical ground of non-filing of delay condonation
application — Such technical objections should not come in the way
of doing full and complete justice between the parties.

a9, 1988 — €T 166

fafaer gfopar wfEanr, 1908 — sn_er 22 w3

faftre yfaier &1 ufeRenus — v& <mar it § yvga sma< Jiasa
Qe 22 791 3 Ry 9. & fAed & 5 S 2 smassT uwga 81 o
S SN Afd—aeal MER W) RdeR g fear o= anfay — oW
da-ia) ATufeaal $l veTdRI & dH H Yol vd Ifaa =g &’ & #1218
I 412y |

Radha Dahiya v. Rajesh Kesharwani and ors.

Judgment dated 10.02.2020 passed by the High Court of Madhya

Pradesh in Miscellaneous Petition No. 2675 of 2019, reported in 2021
ACJ 1490

Relevant extracts from the judgment:

This Court is of the considered opinion that the learned Member of the
Claims Tribunal has wrongly dismissed the petitioner’s application filed under
Order 22 Rule 3 of CPC on hyper technical ground for not filing the application
for condonation of delay.

In our opinion, such technical objections should not come in doing full and
complete justice between the parties.

[ ]
265. MOTOR VEHICLES ACT, 1988 — Section 166(1)(c)
Claim petition — Legal representative — Major son of deceased is

also included in the term of legal representative and he is also
entitled for compensation.

e srferfrad, 1988 — &RT 166(1) (1)

<ral aifaet — faftre gfafafer — gae &1 aaw gz A faftre gfafifer )
goft § arar @ AR 98 Hff yfadx = &1 A 2

Shriram General Insurance Co. Ltd. v. Asha Devi and ors.
Judgment dated 07.09.2020 passed by the High Court of Madhya

Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 2 of 2014,
reported in 2021 ACJ 1649
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Relevant extracts from the judgment:

It is not the case of the appellant that the respondent Nos. 2 to 4 had
independent income. Accordingly, the first contention of the counsel for the
appellant that the respondent Nos. 2 to 4 were not entitled for compensation for
the reason that the respondent Nos. 2 to 4 are major sons of the deceased
cannot be accepted and, therefore, the personal expenses of the deceased
were rightly taken as 1/4®,

266. PREVENTION OF CORRUPTION ACT, 1988 — Section 19
CRIMINAL PROCEDURE CODE, 1973 - Section 311
CONSTITUTION OF INDIA — Article 141

(i)

(ii)

Binding precedent — Where the Supreme Court takes into
consideration a statutory provision and thereafter gives a
finding with reasons, or in other words, interprets a statutory
provision, though the same may not have been necessary for
the decision of the core issue of the case before it, the same
being an obiter dicta of the Supreme Court, would still be a
binding precedent under Article 141 on all Courts judicially
subordinate to the Supreme Court.

Examination of sanctioning authority through video
conferencing — Sanctioning authority is not a material witness
but only a witness to a fact of procedural fulfilment — Thus,
there can be no objection from the accused to the examination
and cross-examination of the sanctioning authority through the
medium of video conferencing.

geeTaR fAaror fefada, 1988 — 9IRT 19
gug yfear afedar, 1973 — oRT 311
ARA &I Gag™ — =BT 141

@)

(i)

IEIHRI gd I — T8l Soaad AR fafdrs Suae a1 faar § o«ar
2 IR SUD 1% GHRYT AMFEET a1 @ A1 g vl H fafte
Suse &1 fads $rar 8, Il a1 ST ave 39 yavel § fvfg @
forg Ayl fag & w9 A JaW@d T g, 9§ STdd A B
SARIA @ ®U A efiFeel 99 IRITeRl WX 8T 141 @ Jadid
gd fvfa & ®u § e 991 @I

Aol gl &1 Aifsal S RT & Aremd 4 9 dQger — AR
TR arfcas wieft 78 @ uv=g w13 yfhar @ a2t &1 gof &=+ 2g
TP AiEfl @ — ofa: AfgEd 31 AR 4 A Ut &1 Aifsal
B R Aregw | gdierer g gfaudleor fee o1 3 &g amufed )
B Al |

JOTI JOURNAL - OCTOBER 2021 - PART I 324



State of M.P. SPE Lokayukta, Jabalpur v. Ravi Shankar Singh
and ors.

Order dated 02.11.2020 passed by the High Court of Madhya Pradesh
in Review Petition No. 1010 of 2020, reported in ILR (2020)
MP 2663 (DB)

Relevant extracts from the order:

Judgments are not to be interpreted as statutes and they must be read in
the context in which they are passed. In Haryana Financial Corporation v.
Jagdamba Oil Mills and anr., AIR 2002 SC 834 the Supreme Court held that Courts
should not place reliance on decisions without discussing as to how the factual
situation fits in with the fact situation of the decision on which reliance is placed.
Observations of courts are not to be read as Euclid’s theorems nor as provisions of
the statute. These observations must be read in the context in which they appear.
Judgments of courts are not to be construed as statutes. To interpret words, phrases
and provisions of a statute, it may become necessary for Judges to embark upon
lengthy discussions, but the discussion is meant to explain and not to define. Judges
interpret statutes, they do not interpret judgments. They interpret words of statutes,
their words are not to be interpreted as statutes. The Supreme Court strongly
emphasises that judgements should not be read and applied pedantically. It would
lie upon the Court applying the judgement of the Supreme Court to cull the ratio
decedendi and distinguish it from the obiter dicta of the Court.

As regards the inconvenience that pre-trail (sic trial) examination of the
sanctioning authority may cause to senior civil servants, who are invariably the
sanctioning authority, the present global crisis due to the corona virus, has
uncovered solutions which were existing from before, but never explored. The
State is blessed with one of the best IT infrastructures existing in the country.
This Court has held in paragraph 25 of the impugned order that the sanctioning
authority is not a material witness but only a witness to a fact of procedural
fulfilment. Thus, there can be no objection from the accused to the examination
and cross-examination of the sanctioning authority through the medium of video
conferencing. The sanctioning authority would not have to leave the comfort of
his home or office, and yet testify before the Trial Court about the validity of the
sanction order. No time would be wasted in travelling and no expenditure incurred
and so, in view of what has been discussed, the impracticality in implementation
of guideline (a), is negated by this Court and the prayer of the Petitioner to
review the impugned order on this ground is also rejected.

267. RIGHTS OF PERSONS WITH DISABILITIES ACT, 2016 — Sections 2(r),
2(s) and 20
CONSTITUTION OF INDIA — Articles 14, 19 and 21
(i) Scheme of disability under 2016 Act — Explained — Held, 2016
Act has more inclusive definition of “person with disability”
evidencing shift from medical model of disability to social
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model of disability which recognized societal and physical
constraint at heart of exclusion of persons with disabilities from
full and effective participation in society.

(ii) Right of persons with disabilities — Principle of reasonable
accommodation — Discussed.

(iii) Grant of facility of scribe in competitive examination -
Requirement of benchmark disability — Held, is not sustainable
— Appellant was suffering from chronic neurological condition
“writer’s cramp” making it difficult for him to write a
conventional examination granted facility of scribe — Directions
issued to Ministry of Social Justice and Empowerment to frame
appropriate policy.

feeaiToF affrer aferfaH, 2016 — €T 2(]), 2(891) Td 20

AR T Afaem= — Iq=8T 14, 19 T 21

(i) 2016 @ ferFrw @ El9 fawerrar &1 AoHT — W B TS —
JaulRd, 2016 & Af&frw 7 “feaire= @) Aftre waraef uRemT 2,
it fawaimar & fafecar wfea @ fagaiTar @ arnfoe dAfsa o
gRadsT &1 Tas 2, of arioe i aiR® 9’ @ sRuT
feeimeE @1 g § gol 3R g9t Arfie) 9 FalRa #3131
PR Bt 2 |

(i) feearre T @ AffeR — JfFagaa smar &1 figia — @=f &) 19|

(iii) wferarh 9fem § e @1 glaem gy S s — weiia fawanan
DI ATATIDHAT — AR, TRefI T8 @ — rdiarefl gl <RIiea
Rerfar “wrged dv ' @ Afsd o 3R S foy 1o uRUR® wfier o
fera=m IRT 81 AT o, Ia: S dEd B e & 18 — wrfee
=1 AR JRHIRAT Harey 1 Sfaa Afd IR 1 @ fag fAd
S {6y Y|

Vikash Kumar v. Union Public Service Commission and ors.
Judgment dated 11.02.2021 passed by the Supreme Court in Civil
Appeal No. 273 of 2021, reported in (2021) 5 SCC 370 (Three Judge
Bench)

Relevant extracts from the judgment:

The principle of reasonable accommodation captures the positive obligation
of the State and private parties to provide additional support to persons with
disabilities to facilitate their full and effective participation in society. The concept
of reasonable accommodation is developed in section (H) below. For the present,
suffice it to say that, for a person with disability, the constitutionally guaranteed
fundamental rights to equality, the six freedoms and the right to life under Article
21 will ring hollow if they are not given this additional support that helps make
these rights real and meaningful for them. Reasonable accommodation is the
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instrumentality — are an obligation as a society — to enable the disabled to
enjoy the constitutional guarantee of equality and non-discrimination. In this
context, it would be apposite to remember R.M. Lodha, J's (as he then was)
observation in Sunanda Bhandare Foundation v. Union of India, (2014) 14 SCC
383, where he stated:

“... In the matters of providing relief to those who are differently
abled, the approach and attitude of the executive must be
liberal and relief oriented and not obstructive or lethargic.”

The 2016 RPwD Act was a landmark legislation which repealed the 1995
Act and brought Indian legislation on disability in line with the United Nations
Convention on the Rights of Persons with Disabilities (‘UNCRPD”). Under the
old regime, disability was simply characterised as a medical condition devoid of
any understanding of how disability is produced by social structures that cater
to able-bodied persons and hamper and deny equal participation of persons
with disabilities in the society. Section 2(t) of the 1995 Act defined a “person
with disability” in the following terms:

“2(t) “person with disability” means a person suffering
from not less than forty per cent of any disability as certified
by a medical authority;”

The 2016 RPwD Act has a more inclusive definition of “persons with disability”
evidencing a shift from a stigmatising medical model of disability under the 1995
Act to a social model of disability which recognises that it is the societal and
physical constraints that are at the heart of exclusion of persons with disabilities
from full and effective participation in society. Section 2(s) of the 2016 RPwD
Act [which we have analysed in paras 35-37 above] provides:

“2(s) “person with disability” means a person with long
term physical, mental, intellectual or sensory impairment
which, in interaction with barriers, hinders his full and
effective participation in society equally with others;”

The principle of reasonable accommodation has found a more expansive
manifestation in the 2016 RPwD Act. Section 3 of the 2016 RPwD Act goes
beyond a formal guarantee of non-discrimination by casting affirmative duties
and obligations on the Government to protect the rights recognised in Section 3
by taking steps to utilise the capacity of persons with disabilities “by providing
appropriate environment”. Among the obligations which are cast on the
Government is the duty to take necessary steps to ensure reasonable
accommodation for persons with disabilities. The concept of reasonable
accommodation in Section 2(y) incorporates making “necessary and appropriate
modification and adjustments” so long as they do not impose a disproportionate
or undue burden in a particular case to ensure to persons with disability the
enjoyment or exercise of rights equally with others. Equality, non-discrimination
and dignity are the essence of the protective ambit of the 2016 RPwD Act.

XXX
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Insofar as the case of the appellant is concerned, his condition has been
repeatedly affirmed by several medical authorities including National Institute of
Mental Health and Neuro Sciences (NIMHANS), Bangalore and AIIMS. The AIIMS
report which was pursuant to the order [Vikas Kumar v. UPSC, 2020 SCC OnLine
SC 1119] of this Court is clear in opining that the appellant has a specified disability
inasmuch as he has a chronic neurological condition. This condition forms part
of Entry IV of the Schedule to the 2016 RPwD Act. The writer’s cramp has been
found successively to be a condition which the appellant has, making it difficult
for him to write a conventional examination. To deny the facility of a scribe in a
situation such as the present would negate the valuable rights and entitlements
which are recognised by the 2016 RPwD Act.

We, therefore, hold and declare that the appellant would be entitled to the
facility of a scribe for appearing at the Civil Services Examination and any other
competitive selection conducted under the authority of the Government.

268. SCHEDULED CASTE AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989 — Sections 3(1)(r), 3(1)(s), 3(2)(va), 18 and
18-A
CRIMINAL PROCEDURE CODE, 1973 — Section 41(1)(b)(ii)

INDIAN PENAL CODE, 1860 — Sections 34, 294, 323 and 506

CRIMINAL TRIAL:

(i) Offence under Act of 1989 — Nature of — Whether the offences
of IPC which are bailable in nature and allegation thereof if
made u/s 3(2)(va) of the Act of 1989 can also be considered as
bailable? Held, yes — If the special enactment is silent on the
point of punishment, then schedule of CrPC will be applicable.

(ii) Anticipatory bail under the Act of 1989 — Bar — Sections 18 and
18-A of the Act of 1989 restricts the application of Section 438
of CrPC — However, if the offences are bailable in nature, need
to get anticipatory bail does not arise.

(iii) Whether direction regarding arrest issued by the Supreme
court in Arnesh Kumar v. State of Bihar and anr., (2014) 8 SCC 273 are
applicable to the offences committed under the Act of 1989?
Held, yes, where the offences involved in the case are not
punishable with more than 7 years of imprisonment.

Faqfaa wrfa va sggfaa wawrfa (=R faren)

JrferfH, 1989 — &R 3(1)(]), 3(1)(®N), 3(2)(v-), 18 Td 18—

<us yfear Gfzar, 1973 — arT 41(1)(@)(ii)

AR gvs Af&dl, 1860 — SIIRTY 34, 294, 323 U4 506

TR fagror:

(i) SR 1989 @ AT d AURTY DI YPHIA — FT ALTH. & JURTS Sl
f& S Uefd @ 2 3R S ety AR 1989 BT &RT 3(2)(v-
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$) © Jaiid Y MY B a9 S= H TG & ®U A far 7 foran
SITQ? 3raenid, 8 — afe faery aiftfo s gve @ g A @ a9
QY. DY A AT g |

(ii) erferfer 1989 @ sfaia 3ifra sa — ufadsr — srferfos 1989 &)
€TRT 18 3R 18—F TU.H. B €RT 438 B YATSAAT bl fFofera swft & —
BIaifd, AfT URTE THEAR yHfa @ sid © dl Iy SwEa gt
B P ATITIBAT U~ TE1 Bl |

(iii) o1 STEAAH AT gRT ARWRY @ A4 | 3779 v fawg 487
TS, (2014) 8 vWHlHl 273 & YOl # G few-—fadw
A 1989 & Hee ¥ gty 272 sr@unRa, 8, Wl YW SuRTer ot
gHRoT 7 3rferd € 7 98 & HRIa W IS Irafdr ¥ qvsa T 2

Anil Patel and ors. v. State of M.P. and ors.

Judgment dated 01.04.2021 passed by the High Court of
Madhya Pradesh in Criminal Appeal No. 5838 of 2020, reported in
ILR (2020) MP 746

Relevant extracts from the judgment:

The Act does not contain any provision which states whether the offence
of Section 3(2)(va) of SC/ST is bailable or non-bailable. The offence made under
Section 3(2)(va) of Act, 1989 is punishable with the same punishment for the
offence under the Indian Penal Code. Under the IPC, it is specified in the
Schedule that the punishment prescribed for an offence under any law other
than IPC is less than 3 years or with fine only, such offence shall be treated as
bailable. Here in the case, the appellants are facing allegation of Section 323
and 506 of IPC under Section 3(2)(va) of Act, 1989 which are not having
punishment of more than 3 years and thus, same are bailable in nature. It is
settled proposition of law that if the special enactment is silent on the above
referred point, then Schedule of IPC will be applicable. Section 18 and 18-A of
the Act, 1989 restrict the application of Section 438 of Cr.P.C. but when the
offences are bailable in nature and need to get anticipatory bail does not arise
then Section 18 and 18-A of Act 1989 would not be applicable in the said
circumstances. Therefore, this Court is of the opinion that in the present case,
the offence of Section 3(2)(va) of Act, 1989 be treated as bailable in nature and
the right to bail of a person who is accused of only bailable offence, is absolute
and indefeasible as per the Code of Criminal Procedure.

Since, the offences involved in the case are not punishable with more than
7 years of imprisonment and Section 41(1) of Cr.P.C. provides that the offences
for which punishment prescribed is imprisonment for a term upto seven years,
the accused may be kept in custody only if the condition enumerated in Section
41(1)(b)(ii) of Cr.P.C. exist. In Arnesh Kumar v. State of Bihar and anr., (2014) 8
SCC 273, the Hon’ble Apex Court has held as under:-
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.......... the arrest effected by the police officer does not
satisfy the requirements of Section 41 of the Code,
Magistrate is duty bound not to authorise his further
detention and release the accused...... ?

In view of the observations laid down in the judgment referred above, |
deem fit to direct as under :

(i) That, the police may resort to the extreme step of arrest
only when the same is necessary and the appellants fail to
cooperate in the investigation.

(i) That, the appellants should first be summoned to cooperate
in the investigation. If the appellants cooperate in the
investigation then the occasion of their arrest should not arise.

(iiiy That, if the appellants-accused are arrested and want
to file application for regular bail before trial Court, then
they will be produced before the trial Court without any delay
subject to prior intimation to the complainant. Trial Court is
also directed to consider their bail application as
expeditiously as possible, preferably, on the same day after
giving an opportunity to the complainant to oppose.

)
269. SERVICE LAW:
Adverse remarks against subordinate judicial officer — Expunction
of — Held, there cannot be any adverse remark against judicial officer
without first giving him an opportunity to explain his conduct —
Further, overall criticism should not depart from sobriety,
moderation and reserve.

dar fafer:

JefiRer <l e @ favg ufdea fewft — faaiva — s@enRa,
I AfeN & favg #1S ufage fewoll uga S8 AU FI B W
B BT Jaax ey fa=r € &) o Gl @ — sHd Gr—9rel, gHd
AT B GIH, FHATT MR 178 9 w® T g1 91y |

K.G. Shanti v. United India Insurance Company Ltd. and ors.

Order dated 16.03.2021 passed by the Supreme Court in Civil Appeal
No. 929 of 2021, reported in (2021) 5 SCC 511

Relevant extracts from the order:

The submission of the learned counsel for the appellant is that the appellant
has been condemned unheard and the observations have serious consequences
so far as her judicial career is concerned.

We are in agreement with the learned counsel for the appellant that the
appellant cannot be condemned unheard. We must notice at the threshold that
the language used is extremely strong and the court should be circumspect in
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using such language while penning down its order qua judicial officers. We really
cannot appreciate the use of this language, whatever may have been the conduct
of the appellant.

It was in any case open to the Division Bench, if it found that the impugned
judgment of the Tribunal had grave errors which casts some doubt on the
performance of the officer, to direct the matter to be taken on the administrative
side in which case notice would have been issued to the appellant to explain her
conduct and she would have got an opportunity to put forth her point of view
and then it would have been open on the administrative side, if so advised to
whether to take some action or not.

We may note that the aspect of remarks against subordinate judicial officers
and the process for expunging such adverse remarks have formed part of more
than one opinion of this Court stating that the power to expunge remarks exists
for redressal of a kind of grievance for which law does not provide any other
remedy in express terms though it is an extraordinary power [‘K’, a Judicial
Officer, In re, (2001) 3 SCC 54].

We may also note that what we have said aforesaid on the language to be
deployed has also been opined upon as the overall test of any criticism or
observations must be judicial in nature and should not formally depart from sobriety,
moderation and reserve [State of U.P. v. Mohd. Naim, AIR 1964 SC 703]. It has been
categorically laid down that there cannot be an adverse remark made against a
judicial officer without first giving an opportunity to the judicial officer to explain his
conduct [Awani Kumar Upadhyay v. High Court of Allahabad, (2013) 12 SCC 392]. In
that context, in fact it has been observed that while our legal system acknowledges
the fallibility of the Judges and thus, provides for appeals and revisions, the lower
judicial officers mostly work under charged atmosphere and are under psychological
pressure and do not have the facilities which are available in the High Court. This,
in the given facts of the case, is more so when in the impugned judgment itself it
has been found that it is not surprising that when there are concerted efforts by
the interested witnesses and the devious claimants, it may become difficult for
the Court to get to the bottom of the truth.

270. SERVICE LAW:

M.P. CIVIL SERVICES (CLASSIFICATION, CONTROL AND APPEAL)
RULES, 1966 — Rules 2(f) and 10

Departmental enquiry — Punishment — Things should be done as it
is prescribed in the statute and therefore under Rule 10 of CCA Rules
punishment of censure cannot be imposed on any retired government
servant because retired government servant is not included in the
definition of Government Servant as defined in Rule 2(f).
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dar fafer:
7.9. fafaa dar (@ffexor, = g ardia) a9, 1966 — s

2(d) Ta 10

faarfi o — qvs — S A 1t S ave fean s Aty Sk fa faed
fafer 4 SeaifRaa fear @ @ 3R 39 &R NWe Frw & =9 10 @
Jiqvia uRfTT &1 qvs fHdl darfiga e FHar) wR R &
foar o gaar @ FITE Ao I HHar) Fre—2(@) § aRarfa
ANDIT HHANY B e § wftafera Y 2

State of M.P. and anr. v. Vishnu Prasad Maran and anr.
Judgment dated 19.01.2021 passed by the High Court of Madhya
Pradesh (Indore Bench) in Writ Appeal No. 1280 of 2020, reported in
2021 (3) MPLJ 90

Relevant extracts from the judgment:

For an existing government servant, the punishments are prescribed in
Rule 10 of the CCA Rules. Pertinently, Rule 10 of CCA Rules makes it clear that
the punishments enumerated in Rule 10 can be imposed on a “government
servant”. “Government servant” is defined in Rule 2(f) which shows that
government servant means a servant who is already in employment. The definition
of “government servant” does not include a retired government servant. Thus,
the statutory punishments listed in Rule 10 of CCA Rules can be imposed on an
existing government servant and not on a retired government servant. For
imposing punishment to a retired government servant, a different Rule i.e.
Pension Rules is applicable. At the cost of repetition, the pension Rules prescribes
punishment of withholding or withdrawing pension and by invoking said Rules,
the punishment of “Censure” could not have been imposed on the petitioner.
This is trite that if a statute prescribes a thing to be done in a particular manner
it has to be done in the same manner and other methods are forbidden.

271. SPECIFIC RELIEF ACT, 1963 — Sections 10, 31 and 34

ARBITRATION AND CONCILIATION ACT, 1996 — Sections 8, 11 and 16

EVIDENCE ACT, 1872 — Sections 41, 42, 43, 65, 74 and 76

(i) Arbitrability of dispute — Whether dispute as to specific
performance of contract relating to sale of immovable property
is arbitrable? Held, yes — Since specific performance is a
justiciable issue triable civilly, it can be referred for arbitration.

(ii) Cancellation of instrument — Action is in rem or in personam? Held,
an action for cancellation of deed u/s 31 of Specific Relief Act,
1963 is an action in personam — Whether an action for
cancellation of a registered instrument is an action in rem?
Held, no — Registration of instrument is irrelevant to determine
the nature of action.
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(iii) Public documents and public record of private documents —
Distinction between; explained - Sale deed is private
document and its registration will not make it a public document
or public record of private document. [Rekha Rana v. Ratnashree
Jain, 2006 (1) MPLJ 103 approved.]

faffdse srgaiy sifSif=r, 1963 — &IRTY 10, 31 TG 34

HqIEg¥d Ud gole A9, 1996 — &IRIC 8, 11 Ud 16

ey AffaH, 1872 — GRIU 41, 42, 43, 65, 74 Ud 76

(i) faare &1 ATERRFT AR BHT — T 39 GURT @ a9 & a9 @
fafifdse srqure™ &1 faae wreavem G 272 3@uRd, s — e
fafafde squres v fifde =marew g1 faarefia fawa 2, 59
AreaRe ?q 9@ fear o wwar 2

(i) foEa &1 wavT — dRars wdeefl 2 3rear Aafeass? aenka,
faffds srgary aiftifrr, 1963 @1 aRT 31 & el e a1 € A
P dRarg Afaddel $RAE 8 — T Tab dSfigd for@a &l 7§ A
P pRAE wdaefl dRarg 282 auia, 98 — dRAE @) uBHfa &1
ferior a9 @ fag foea &1 vShiga g1 smefire 2

(iii) e <xads 3R Foft <A @ e Al &1 favs — Jw=man
T — Ay fad@ o ool cwards @ 3R saar uoiiaxer 39 odie
TS A1 Aol gadst &1 atd Afdrera T8 9911 QT [T ¥
faeg vearsft 4, 2006 (1) vadivad 103 G (]

Deccan Paper Mills Company Ltd. v. Regency Mahavir

Properties and ors.

Judgment dated 19.08.2020 passed by the Supreme Court in

Civil Appeal No. 5147 of 2016, reported in (2021) 4 SCC 786
(Three Judge Bench)

Relevant extracts from the judgment:

A perusal of the judgment in Olympus Superstructures (P) Ltd. v. Meena Vijay
Khetan, (1999) 5 SCC 651 would show that this Court was faced with differing
views taken by the High Courts as to whether specific performance of a contract
relating to immovable property is at all arbitrable. The Delhi High Court in
Sulochana Uppal v. Surinder Sheel Bhakri, AIR 1991 Del 138 (hereinafter referred
to as “Sulochana Uppal”) had held that specific performance of an agreement
could not be granted by an arbitrator.

An action that is started under Section 31(1) cannot be said to be in
personam when an unregistered instrument is cancelled and in rem when a
registered instrument is cancelled. The suit that is filed for cancellation cannot
be in personam only for unregistered instruments by virtue of the fact that the
decree for cancellation does not involve its being sent to the registration office
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— a ministerial action which is subsequent to the decree being passed. In fact, in
Gopal Das v. Sri Thakurji, AIR 1943 PC 83, a certified copy of a registered
instrument, being a receipt dated 29-3-1881 signed by the owner, was held not
to be a public record of a private document under Section 74(2) of the Evidence
Act, 1872 for the reason that the original has to be returned to the party under
Section 61(2) of the Registration Act, 1908. This judgment has been followed in
Rekhav. Ratnashree, 2006 (1) MPLJ 103 by a Division Bench of the Madhya Pradesh
High Court, in which it was held:

“A deed of sale is a conveyance. A deed of conveyance or
other document executed by any person is not an act nor
record of an act of any sovereign authority or of any official
body or tribunal, or of any public officer, legislative, judicial
and executive. Nor is it a public record kept in a State of
any private documents. A sale deed (or any other deed of
conveyance) when presented for registration under the
Registration Act, is not retained or kept in any public office
of a State after registration, but is returned to the person
who presented such document for registration, on
completion of the process of registration. An original
registered document is not therefore a public record kept
by a State of a private document. Consequently, a deed of
sale or other registered document will not fall under either
of the two classes of documents described in Section 74,
as “public documents”. Any document which is not a public
document is a private document. We therefore have no
hesitation in holding that a registered sale deed (or any
other registered document) is not a public document but a
private document.

This position is made abundantly clear in Gopal Das v. Sri
Thakurji (supra), wherein the Privy Council considering the
question whether a registered receipt is a public document
observed thus:

‘... It was contended by Sir Thomas Strangman for the
respondents that the receipt comes within para 2 of
Section 74, Evidence Act, and was a “public document”;
hence under Section 65(e) no such foundation is
required as in cases coming within clauses (a), (b)
and (c) of that section. Their Lordships cannot accept
this argument since the original receipt of 1881 is not
“a public record of a private document”. The original
has to be returned to the party.... A similar argument
would appear at one time to have had some
acceptance in India but it involves a misconstruction
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of the Evidence Act and the Registration Act and later
decisions have abandoned it’

We may also refer to the following passage from Ratanlal’'s Law of Evidence
(19th Edn., p. 237):

‘Public document [Clause (e)] — This clause is intended to
protect the originals of public records from the danger to
which they would be exposed by constant production in
evidence. Secondary evidence is admissible in the case of
public documents mentioned in Section 74. What Section
74 provides is that public records kept in any State of private
documents are public documents, but private documents
of which public records are kept are not in themselves public
documents. A registered document, therefore, does not fall
under either clause (e) or (f) [of Section 65 of the Evidence
Act, 1872]. The entry in the register book is a public
document, but the original is a private document.”

Thus, the facrum of registration of what is otherwise a private document
inter partes does not clothe the document with any higher legal status by virtue
of its registration.

Also, it must be remembered that the Delhi High Court’s reasoning in
Sulochana Uppal (supra) that it is the court alone that can, under the Specific
Relief Act, enforce specific performance of an agreement, is contra to the
reasoning in Olympus (supra) which overruled it, stating that “the dispute or
difference which parties to an arbitration agreement agree to refer must consist
of justiciable issues triable civilly”. Since specific performance is a justiciable
issue triable civilly, obviously, the expression “court” occurring throughout the
Specific Relief Act will have to be substituted by “the arbitrator” or “the Arbitral
Tribunal”.

Also, in an instructive judgment of this Court in Suhrid Singh v. Randhir
Singh, (2010) 12 SCC 112, in the context of the Court Fees Act, 1870 this Court
held:

“Where the executant of a deed wants it to be annulled, he
has to seek cancellation of the deed. But if a non-executant
seeks annulment of a deed, he has to seek a declaration
that the deed is invalid, or non est, or illegal or that it is not
binding on him. The difference between a prayer for
cancellation and declaration in regard to a deed of transfer/
conveyance, can be brought out by the following illustration
relating to A and B, two brothers. A executes a sale deed in
favour of C. Subsequently A wants to avoid the sale. A has
to sue for cancellation of the deed. On the other hand, if B,
who is not the executant of the deed, wants to avoid it, he
has to sue for a declaration that the deed executed by A is
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invalid/void and non est/illegal and he is not bound by it. In
essence both may be suing to have the deed set aside or
declared as non-binding. But the form is different and court
fee is also different. If A, the executant of the deed, seeks
cancellation of the deed, he has to pay ad valorem court
fee on the consideration stated in the sale deed. If B, who
is a non-executant, is in possession and sues for a
declaration that the deed is null or void and does not bind
him or his share, he has to merely pay a fixed court fee of
Rs 19.50 under Article 17(iii) of the Second Schedule of
the Act. But if B, a non-executant, is not in possession, and
he seeks not only a declaration that the sale deed is invalid,
but also the consequential relief of possession, he has to
pay an ad valorem court fee as provided under Section
7(iv)(c) of the Act.”

The reasoning in the aforesaid judgment would again expose the
incongruous result of Section 31 of the Specific Relief Act being held to be an in
rem provision. When it comes to cancellation of a deed by an executant to the
document, such person can approach the court under Section 31, but when it
comes to cancellation of a deed by a non-executant, the non-executant must
approach the court under Section 34 of the Specific Relief Act, 1963. Cancellation
of the very same deed, therefore, by a non-executant would be an action in
personam since a suit has to be filed under Section 34. However, cancellation of
the same deed by an executant of the deed, being under Section 31, would
somehow convert the suit into a suit being in rem. All these anomalies only
highlight the impossibility of holding that an action instituted under Section 31
of the Specific Relief Act, 1963 is an action in rem.

272. SPECIFIC RELIEF ACT, 1963 — Sections 20 and 21
LAND ACQUISITION ACT, 1894 — Section 3
THE RIGHT TO FAIR COMPENSATION AND TRANSPARENCY IN LAND
ACQUISITION, REHABILITATION AND RESETTLEMENT ACT, 2013 —
Section 3
Specific performance of agreement to sale — Property acquired by
State during pendency of suit — Effect of decree in such suit — Held,
decree-holder will be deemed to be in the shoes of defendant and
will be entitled to entire amount of compensation along with interest
and solatium - Defendant shall also be entitled to expenditure
incurred in culmination of the award.

fafafdse argaiy s, 1963 — RIY 20 Ta 21

A3t T, 1894 — &RT 3

A 3ri+, YA SR gAiaerud 4 IfHa ufiaes Sk uReRiar
$1 AfHR ARTAH, 2013 — GRT 3
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Sukhbir v. Ajit Singh
Judgment dated 30.04.2021 passed by the Supreme Court in Civil
Appeal No. 1653 of 2021, reported in AIR 2021 SC 2622

Relevant extracts from the judgment:

The plaintiff will be deemed to be in the shoes of the defendant and therefore
shall be entitled to the amount of compensation, determined and awarded under
the provisions of the Land Acquisition Act.

Now so far as the amount of compensation is concerned, as observed by
this Court in the case of Jagdish Singh v. Natthu Singh, (1992) 1 SCC 647 the
compensation determined and awarded under the Land Acquisition Act may
safely be taken into consideration. Therefore, the High Court has rightly observed
and held that the plaintiff shall be entitled to the entire amount of compensation
awarded under the Land Acquisition Act together with interest and solatium.
However, at the same time, the defendant — original land owner shall also be
entitled to the deduction therefrom of money value of the services, time and
energy expended in pursuing the claims of compensation and the expenditure
incurred by him in the litigation culminating in the award.

)

*273. STAMP ACT, 1899 — Sections 33, 35 and 38

Insufficiently stamped document; impounding of — Whether such
document may be returned to the party who has chosen not to place
reliance upon the document in evidence? Held, no — Court or
authority before whom such document is brought is duty bound to
impound the same — Such document cannot be returned back to
the concerned party without recovery of proper stamp duty.
ey IS4, 1899 — €IRIY 33, 35 U4 38

I wY | I A &1 IReEg fHar = — «&1 vur sway S9
UHBR I AT O Gohdl @ 6+ H1ed & ®U A xSl Ud T8l b3
31 e g1 81?7 sr@uiRa, T8 — <ITed a1 MiteR) fad |we ¢ar
TXATAS 1T 4T 2, 9 IReg d & forg aren @ — Sfaa wr e 3t
Il & 91 U1 XS G ueSR P araw T8 fhAT S |ddr @ |
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274.

Mukesh Kumar v. Kulvinder Singh (dead) through LRs.

Jaspreet Kaur and ors.

Order dated 10.03.2021 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Petition No. 2045 of 2018,
reported in 2021 (3) MPLJ 448

STAMP ACT, 1899 — Section 35 and Schedule 1-A, Article 5(3)(i)

(i)

(ii)

Nature of document — “Agreement to sell” or “sale” — By
executing the agreement to sell, the intention of the parties was
to terminate the relationship of landlord and tenant — Therefore,
the nature of possession also got altered — Possession of the
property in dispute was delivered to the respondent in the
capacity of transferee under contract — So agreement to sell
would be chargeable under article 5(3)(i) of schedule 1-A.
Registered document — Determination of stamp duty — Whether
Court can look into insufficiency of stamp duty? Held, yes —
Merely because the agreement to sell is a registered document,
it does not mean that the insufficiency of the stamp duty cannot
be looked into by the Court.

T AT, 1899 — ©IRT 35 UG ITHAT 1T, IT=68< 5(3)(i)

@)

(i)

WY &1 Wey — “fasa &1 ey a1 fawa — fasa &1
e e $Rd gY UASRI BT AR AH Alfeid Ud fHRITER
P HET AT B BT AT — URVTFRGHY I &1 W@wy i
gRafda ganm — Wfacr & siavia faarfea wufea ycueft &1 siaRkfa &
w9 § FEIARd DI T3 — Id: AHT ST I JITHA 1-F B ATHVT
5(3)(i) @ 3faia guR BT

Toliepd fade — Wi goo &1 FEiRer — qn <u-Ted € gos a1
JyIferdr R AR sR gadl 22 affeiRa, 8 — a3 safag &
fasa &1 3rgag @ dsiiga fadi@ 2, sua1 aref Iz =& @ f& <rared
FRT WY Yot dI Aqaiwar 1 faar § 1) forar o aaar |

Rajendra Kumar Agrawal v. Anil Kumar and anr.

Order dated 22.01.2020 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Petition No. 80 of 2020,
reported in ILR (2020) MP 2462

Relevant extracts from the order:

Thus, by executing the agreement to sell, the intention of the parties was
to terminate the relationship of landlord and tenant. Therefore, the nature of
possession of the respondent no.1 also got altered because the relationship of
landlord and tenant was terminated and it was also observed that the respondent
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no.1 shall not be liable to pay rent and the status of the respondent no.1 would
be that of owner.

If the above referred clause of the agreement to sell is considered, then it
is clear that there was a clear intention of the parties to terminate the landlord
tenant relationship and the possession of the respondent was altered from that
of tenant to that of transferee under the contract. Thus, it is held that although
the agreement to sell was termed as without possession but in fact the possession
of the property in dispute was delivered to the respondent no.1 in the capacity
of transferee under contract.

In the present case since, the possession of the respondent no.1 was altered
from that of tenant to that of transferee under contract, therefore, this Court is
of the considered opinion, that the agreement to sell would be a conveyance
and hence, it was insufficiently stamped. Merely because the agreement to sell
is a registered document, therefore, it does not mean, that the sufficiency of the
stamp duty cannot be looked into by the Court.

)
*275. STAMP ACT, 1899 — Sections 49 and 50
Refund of stamp duty — When permissible — In the case of setting

aside of auction sale, the stamp duty and registration charges must
be refunded by the State to purchaser.

g A4, 1899 — €RIY 49 U9 50

T Yo B A9l — $e AT & — Al famha U B3 31 Rerfar
H (ST §RT HAT Bl TR Yob AR USHAT Yob IAaeI 9199 fHar S
LR

State of Madhya Pradesh and anr. v. M/s. Supratech Hospital
Pvt. Ltd. and anr.

Judgment dated 08.04.2021 passed by the High Court of Madhya
Pradesh in Writ Appeal No. 75 of 2021, reported in AIR 2021 MP 122
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PART - I1 A

GUIDELINES FOR CRIMINAL COURTS WHILE CONSIDERING
BAILAPPLICATIONS AT THE STAGE OF
FILING OF CHARGESHEET

Three recent judgments of Hon’ble Supreme Court on interpretation of
Section 170 Cr.P.C. have been circulated to all the trial courts for information
and guidance. These judgments have put an end to one of the most uncertain
and controversial aspect of bail i.e., at the stage of filing of chargesheet.

Often, we encounter cases where accused is not arrested during
investigation and chargesheet is filed either in absence of accused or accused
appears on notice of investigation officer. There is no doubt when the alleged
offence is bailable one, however, in cases of non-bailable offences or offences
exclusively triable by Court of Sessions, Magistrates and Judges of Special Courts
find themselves in diabolic situation as to whether bail may be granted to such
an accused or not.

Hon’ble Supreme Court has considered this issue in detail firstly in Siddharth
v. State of Uttar Pradesh, 2021 SCC Online SC 615, then in Aman Preet Singh v.
C.B.I., 2021 SCC Online SC 941 and lastly in Satender Kumar Antil v. Central Bureau
of Investigation, 2021 SCC Online SC 922. The ratio of the above judgments is
that an accused of a non-bailable offence whose custody was not required during
investigation by the investigating agency, is entitled to be released on bail at
the time of filing of chargesheet. The rationale has been succinctly set out that
if a person has been enlarged and free for many years and has not even been
arrested during investigation, to suddenly direct his arrest and to be incarcerated
merely because chargesheet has been filed would be contrary to the governing
principles for grant of bail.

It has been further held that unnecessary bail matters should not come up
to higher courts.

Hon’ble Supreme Court has issued guidelines in Satender Kumar Antil
(supra) to be followed by trial courts while considering bail applications. The
guidelines are as under :

Categories/Types of Offences
A) Offences punishable with imprisonment of 7 years or less not falling in category
B &D.

B) Offences punishable with death, imprisonment for life, or imprisonment for
more than 7 years.

C) Offences punishable under Special Acts containing stringent provisions for
bail like NDPS (S.37), PMLA (S.45), UAPA (S.43D(5)), Companies Act, (S.212(6)),
etc.

D) Economic offences not covered by Special Acts.
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Requisite Conditions
1) Not arrested during investigation.

2) Cooperated throughout in the investigation including appearing before
Investigating Officer whenever called.
[No need to forward such an accused along with the chargesheet, Siddharth
(supra)]
Category A -

After filing of chargesheet/complaint taking of cognizance -
a) Ordinary summons should be issued at the first instance including permitting
appearance through Lawyer.
b) If such an accused does not appear despite service of summons, then Bailable
Warrant for physical appearance may be issued.
c) Non Bailable Warrant may be issued on failure to appear despite issuance of
Bailable Warrant.
d) Non Bailable Warrant may be cancelled or converted into a Bailable Warrant/
Summons without insisting physical appearance of accused, if such an application
is moved on behalf of the accused before execution of the Non Bailable Warrant
on an undertaking of the accused to appear physically on the next date/s of
hearing.
e) Bail applications of such accused on appearance may be decided Without
the accused being taken in physical custody or by granting interim bail till the
bail application is decided.
Category B/D -

On appearance of the accused in Court pursuant to process issued bail
application to be decided on merits.
Category C -

Same as Category B & D with the additional condition of compliance of the
provisions of bail under NDPS S. 37, 45 PMLA, 212(6) Companies Act, 43D(5)
of UAPA, POSCO etc.

Additional Precautionary Measures -
® The category A above deals with both police cases and complaint cases.

® The trial Courts and the High Courts will keep in mind the aforesaid
guidelines while considering bail applications.

° Where the accused have not cooperated in the investigation nor appeared
before the Investigating Officers, nor answered summons, when the Court
feels that judicial custody of the accused is necessary for the completion
of the trial, where further investigation including a possible recovery is
needed, the aforesaid approach cannot give them benefit.
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° While issuing notice to consider bail, the trial Court is not precluded from
granting interim bail taking into consideration the conduct of the accused
during the investigation which has not warranted arrest. Naturally the bail
application to be ultimately considered, would be guided by the statutory
provisions.

° In case of special category of offences as “Economic Offences” not covered
by the special Acts, Supreme Court in Sanjay Chandra v. CBI, (2012) 1 SCC
40 has observed in para 39 that in determining whether to grant bail both
aspects have to be taken into account: a) seriousness of the charge and
b) severity of punishment. Thus, “Economic Offences” form a different
nature of offences and thus the seriousness of the charge has to be taken
into account but simultaneously, the severity of the punishment imposed
by the statute would also be a factor.

“Justice in accordance with law does not mean mechanical or
robotic justice or disposing of cases for statistical purposes. It
means the Judge has to decide the maximum number of cases
fo the best of his ability, by practicing and upholding high ethical
standards. The Judge, by his conduct, by his decision-making
process, and by rendering decisions fairly, equitably and justly,
earn the trust and respect for the judiciary from the public and
from the members of the bar.”
R.V. Raveendran, J.
“How to be a Good Judge-Advice to New Judges”
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CIRCULARS/NOTIFICATIONS

NOTIFICATION DATED 07.09.2021 OF THE LAW AND
LEGISLATIVE AFFAIRS DEPARTMENT, GOVERNMENT OF
MADHYA PRADESH REGARDING AMENDMENT IN MADHYA
PRADESH JUDICIAL SERVICE (RECRUITMENT AND

CONDITIONS OF SERVICE) RULES, 1994
F. No. 3349/XXI-B(One)/2021 — In exercise of the powers conferred by
the proviso to Article 309 of the Constitution of India, the Governor of Madhya
Pradesh, hereby makes the following amendments in the Madhya Pradesh Judicial
Service (Recruitment and Conditions of Service) Rules, 1994, namely:-

AMENDMENT

In the said rules,-
1.  For rule 16, the following rule shall be sustituted, namely:-
“16. Superannuation Age.-

(1) (a) Subject to the provisions of sub-rule (2) and (3) every member of
the service shall retire from the services in the afternoon of the last day of
the month, in which he attains the age of 60 (Sixty) years provided he is
found fit and suitable to continue after 58 (fifty eight) years of age in service
by the High Court:

Provided that a member of service whose date of birth is the first day of a
month shall retire from service in the afternoon of the last day of the
preceding month on attaining the age of 60 (sixty) years.

(b) Without prejudice to the provisions contained in sub-rule (2), a member
of the service not found fit and suitable shall be compulsorily be retired on
his attaining the age of 58 years.

(2) Notwithstanding anything to the contrary contain in these Rules or any
other rules for the time being in force, a member of the service may, in
public interest, be retired at any time after he has completed 10 years of
service, or on attaining the age of 50 years, whichever is earlier.

(3) For the purpose of the sub-rule (1) and (2), the Chief Justice may
constitute a Screening Committee for the scrutiny and assessment of such
member of the service, based on his past record of service, character
rolls, quality of judgments, orders and other relevant matters like his
integrity, reputation and utility to the Service etc.”

2. After rule 16A. the following rule shall be added, namely:-
“16A. Resignation and Execution of Bond.-

The candidate upon regular appointment, will execute a Bond for a sum of
Rs. Five lacs, and give an undertaking that, after joining service he will
serve for a minimum period of three years. In case he resigns from service
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or leaves service in any other manner, before the above mentioned period,
he shall pay a sum of Rs. Five lacs or three months pay and allowances,
whichever is higher. in case of breach of conditions, the entire amount of
the Bond would be liable to be forfeited:

Provided that where the officer is tendering resignation for accepting the
job in the Central Government or the State Government of Madhya Pradesh,
with prior permission he may not be required to pay the amount of bond.”

[ ]

NOTIFICATION DATED 06.04.1992 OF THE EXCISE DEPARTMENT,
GOVERNMENT OF MADHYA PRADESH EMPOWERING
OFFICERS OF THE EXCISE DEPARTMENT UNDER VARIOUS
PROVISIONS OF MADHYA PRADESH EXCISE ACT, 1915
Notification No. B-1-89-85-CT-V, dated the 6" April 1992. —In exercise of the
powers conferred by clause (c) of Section 7 of the Madhya Pradesh Excise Act, 1915
(Il of 1915) and in supersession of all previous notifications issued in this behalf,
the State Government hereby appoints the officers of the Excise Department as
specified in column (2) of the table below to exercise the powers specified in column
(3) thereof in the area specified in corresponding column (4) of the said table -

S. |Officers of the Excise Power under Sections of Jurisdiction
No. Department the Madhya Pradesh
Excise Act, 1915

(1 2 3) 4)
1. |Deputy Commissioner|39 (a), 51, 52, 54, 54-A,| Whole of Madhya Pradesh
Excise, State Flying Squad|55 (1), 55 (3) and 59.

2. |Assistant Commissioner|39 (a), 51, 52, 54, 54-A,| In the division of posting &
Excise, Divisional Flying |55 (1), 55 (3) and 59. by special orders of the
Squad. Excise Commissioner in
whole of Madhya Pradesh.

3. |District Excise Officer, |39 (a), 51, 52, 54, 54-A,| In the area of posting & by
State/ Divisional Flying|55 (1), 55 (3) and 59. Special Order of the Excise
Squad. Commissioner in the area
specified in the order.

, 51, 62, 54, 54-A,| In the area of posting
,and 59.

, 51, 62, 54, 54-A,| In the area of posting

4. |Excise Inspector, State /
Divisional Flying Squad.
5. |Excise Sub-Inspector

State/ Divisional Flying , and 59.
Squad.
6. |[Excise Head Constable/|39 (a) and 52 In the area of posting

Constable/ Peon, State/
Divisional Flying Squad.
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IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE MADHYA PRADESH EXCISE (AMENDMENT) ACT, 2021

[Received the assent of the Governor on the 6" September, 2021;
assent first published in the “Madhya Pradesh Gazette
(Extra-ordinary) dated the 14" September, 2021]

An Act further to amend the Madhya Pradesh Excise Act, 1915.

Be it enacted by the Madhya Pradesh Legislature in the seventy-second
year of the Republic of India as follows:—

1. Short title and commencement. — (1) This Act may be called the
Madhya Pradesh Excise (Amendment) Act, 2021.

(2) It shall come into force from the date of its publication in the Madhya
Pradesh Gazette.

2. Substitution of section 4. — For section 4 of the Madhya Pradesh
Excise Act, 1915 (No. 2 of 1915) (hereinafter referred to as the principal Act),
the following section shall be substituted, namely:—

“4. Power to declare “country liquor”, “foreign liquor” and
“heritage liquor”. — For the purposes of this Act, or any part thereof,
the State Government may, by notification, declare what, shall be

»

deemed to be “country liquor”, “foreign liquor” and “heritage liquor”.

3. Amendment of section 34. — In section 34 of the principal Act, in sub-
section (4), for the words, bracket and figure “sub-section (2)”, the words, bracket
and figure “sub-section (3)” shall be substituted.

4. Deletion of section 35. — Section 35 of the principal Act shall be deleted.

5. Amendment of section 37. — In section 37 of the principal Act, for the
words “one thousand rupees”, the words “ten thousand rupees” shall be substituted.

6. Amendment of section 38-A. — In section 38-A of the principal Act, for
the words “three hundred rupees” and “two thousand rupees” the words “thirty
thousand rupees” and “two lakh rupees” shall be substituted respectively.

7. Amendment of section 40-A. — In section 40-A of the principal Act, for
the words “two years” and “two thousand rupees”, the words “three years” and
“three thousand rupees” shall be substituted respectively.

8. Amendment of section 49-A. — In section 49-A of the principal Act, —

(i) in sub-section (1), for clause (i), (ii) and (iii), the following clauses
shall be substituted, namely:—

“(i) if found unfit for human — with imprisonment which shall not be less
than six months, but which may extend to
six years and also with fine which shall not
be less than one lakh rupees;
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(ii) causes injury to human  with imprisonment which shall not be less
being — than two years but which may extend to
eight years and also with fine which shall

not be less than two lakh rupees;

(iii) causes death of a human with imprisonment which shall not be less
than ten years but which may extend to
imprisonment for life and also with fine
which shall not be less than five lakh
rupees.”;

(ii) for sub-section (2), the following sub-section shall be substituted,
namely:—

“(2) When any person is convicted under this section for a second or
subsequent offence, he shall be punished in relation to circumstances—

(a) under clause (i) of with imprisonment which shall not be less
sub-section (1) than six years but which may extend to ten
years and also with fine which shall not be

less than five lakh rupees;

(b) under clause (ii) of with imprisonment which shall not be less
sub- section (1) than ten years but which may extend to
fourteen years and also with fine which

shall not be less than ten lakh rupees;

(c) under clause (iii) of with death or imprisonment for life and also
sub- section (1) with fine which shall not be less than twenty
lakh rupees.”.

(iii) after sub section (2), the following explanation shall be added, namely:—

“Explanation.— In this section” denatured spirituous preparation
“means any preparation made with denatured spirit and includes
liquors, french polish, varnish and thinners prepared out of such
spirituous preparation.”

9. Amendment of section 54-A. — In section 54-A of the principal Act,
proviso shall be deleted.

10. Amendment of section 61. — In section 61 of the principal Act, in sub-
section (1), for clause—

(a), the following clause shall be substituted, namely:—

“(a) under section 34 for the contravention of any condition of license,
permit or pass granted under this Act, section 37, section 38, section
38-A, section 39 and section 44, except on a written complaint or
report of the Collector or an Excise Officer not below the rank of District
Excise Officer as may be authorised by the Collector in this behalf;”.
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