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PART-II
(NOTES ON IMPORTANT JUDGMENTS)

ACT/ TOPIC NOTE PAGE

NO. NO.

APPRECIATION OF EVIDENCE:

– See Criminal Practice.

& ns[ksa vkijkf/kd izFkkA 67 68

      – See Sections 154 and 313 of the Criminal Procedure Code, 1973, Sections 90 and
376 of the Indian Penal Code, 1860 and Section 6 of the Protection of Children from
Sexual Offences Act, 2012.

& ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 154 ,oa 313] Hkkjrh; n.M lafgrk] 1860 dh
/kkjk,a 90 ,oa 376 rFkk ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] 2012 dh /kkjk 6A

71 75

– See Sections 3, 8 and 9 of the Evidence Act, 1872.

& ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 3] 8 ,oa 9A 91 104

ARBITRATION AND CONCILIATION ACT, 1996

Sections 2(1) (e), 9, 14, 34 and 36 – Jurisdiction – Court – Commercial disputes
involving an arbitration dispute – Only Commercial Court of the status of District Judge
or Additional District Judge would be the competent Court to entertain matters u/s 9, 14,
34 and 36 of the Arbitration Act and Civil Judge Class I is excluded to hear such matters.

/kkjk,a 2¼1½ ¼³½] 9] 14] 34 ,oa 36 & {ks=kf/kdkj & U;k;ky; & ,sls okf.kfT;d fookn ftuesa
ek/;LFke fookn 'kkfey gS] ds laca/k esa ek/;LFke vf/kfu;e dh /kkjk,a 9] 14] 34 ,oa 36 ls
lacaf/kr izdj.kksa dh lquokbZ ds fy;s ek= ftyk U;k;k/kh'k ;k vij ftyk U;k;k/kh'k ds Lrj
dk gh okf.kfT;d U;k;ky; l{ke U;k;ky; gksrk gS vkSj dksbZ O;ogkj U;k;k/kh'k oxZ&1 dk
U;k;ky; ,sls izdj.kksa dh lquokbZ ugha dj ldrk gSA 60 63

CIVIL PRACTICE:

– Date of hearing – Discretion of Court – Complete discretion can be used by the
Presiding Officer of the Court for fixing the date of hearing/ proceedings and he is the
best person to decide how to use his judicial time.

& lquokbZ dh frfFk & U;k;ky; dk foosdkf/kdkj & lquokbZ@dk;Zokgh gsrq frfFk fu/kkZj.k
ds fy;s U;k;ky; ds ihBklhu vf/kdkjh }kjk laiw.kZ foosdkf/kdkj dk iz;ksx fd;k tk ldrk
gS vkSj og vius U;kf;d le; ds mi;ksx dh izfØ;k fu/kkZj.k ds fy;s loksZRre O;fDr gksrk
gSA 61 64
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– Will – Doctrine of election and doctrine of estoppel – Remaining portion of the Will
cannot be challenged by a person who has taken benefit of a particular portion of the
Will because of doctrine of election – After taking benefits of any instrument/document,
validity of the instrument/document cannot be challenged.

& olh;r & pquko dk fl)kUr ,oa focU/k dk fl)kUr & ,d O;fDr ftlus olh;r ds fdlh
Hkkx fo'ks"k dk ykHk izkIr dj fy;k gS] og pquko ds fl)kUr ds dkj.k olh;r ds 'ks"k Hkkx
dks pqukSrh ugha ns ldrk gS & fdlh fy[kr@nLrkost dk ykHk ysus ds i'pkr~ mldh oS/krk
dks pqukSrh ugha nh tk ldrhA 62 65

– See Order 6 Rule 2, Order 7 Rule 14 and Order 18 Rule 2 of the Civil Procedure Code,
1908.

& ns[ksa flfoy izfØ;k lafgrk] 1908 dk vkns'k 6 fu;e 2] vkns'k 7 fu;e 14 ,oa vkns'k 18
fu;e 2A 65* 67

CIVIL PROCEDURE CODE, 1908

Section 11 and Order 23 Rule 1 – Res judicata and waiver of rights – Principle of res
judicata and principle of waiver of rights are totally different principles – If any plaintiff
withdraws his suit without permission of court then a new suit about same subject-
matter cannot be filed by him.

 & iwoZ U;k; ,oa vf/kdkjksa dk vf/kR;tu & iwoZ U;k; dk
fl)kUr ,oa vf/kdkjksa ds vf/kR;tu dk fl)kUr iw.kZr% fHkUUk&fHkUu fl)kUr gSa & ;fn dksbZ
oknh U;k;ky; dh vuqefr ds fcuk viuk okn izR;kǹr djrk gS rks og leku fo"k; oLrq ds
ckjs esa uohu okn izLrqr ugha dj ldsxkA 63 65

Section 21 and Order 7 Rule 10 – Jurisdiction of courts – Factors governing determination
of – Explained – Difference between jurisdiction of civil and criminal courts and objection
as to jurisdiction explained.

 & U;k;ky;ksa dk {ks=kf/kdkj & fu/kkZj.k djus okys dkjd
& Li"VhÑr & flfoy vkSj vkijkf/kd U;k;ky;ksa ds {ks=kf/kdkj ds varj vkSj {ks=kf/kdkj
laca/kh vkifÙk Li"V dh xbZA 69 (i) 69

Order 2 Rule 2 (3) and Order 7 Rule 11 – Maintainability of suit – Objections – Objections
under Order 2 Rule 2 (3) do not come under Order 7 Rule 11 CPC and such objections
cannot be considered before trial.

 & okn dh iks"k.kh;rk & vk{ksi & vkns'k 2]
fu;e 2 ¼3½ ds varxZr vk{ksi] vkns'k 7 fu;e 11 ds varxZr ugha vkrs gSa vkSj ,sls vk{ksiksa dks
fopkj.k ls iwoZ fopkj esa ugha fy;k tk ldrkA 64 66

ACT/ TOPIC NOTE PAGE

NO. NO.
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ACT/ TOPIC NOTE PAGE

NO. NO.

Order 6 Rule 2, Order 7 Rule 14 and Order 18 Rule 2 – Application to summon records
– After conclusion of evidence when case fixed for final arguments – Absence of pleadings
on issue in which evidence was sought – Held, such an application is not maintainable
– In absence of pleading, no amount of evidence will help the party.

 & vfHkys[k vkgwr djus
laca/kh vkosnu & lk{; iw.kZ gksus ds mijkar tc ekeyk vafre rdZ gsrq fu;r Fkk & ftl
fook|d ij lk{; izLrkfor Fkh ml ij dksbZ vfHkopu ugha Fkk & vfHkfu/kkZfjr] ,slk vkosnu
iks"k.kh; ugha gS & vfHkopu ds vHkko esa fdruh Hkh lk{; gks i{kdkj dh lgk;rk ugha dj
ldrhA 65* 67

Order 7 Rule 14 and Order 8 Rule 1-A – Production of documents at later stage of trial
– Approach expected of courts explained – Held, procedure is the handmaid of justice –
Courts should take a lenient view upon such applications and lean towards substantial
justice rather than relying upon procedural violation – Instantly, application for taking
documents on record filed by defendant at the stage of defendant’s evidence – Cogent
reasons given explaining delay – Undoubtedly, documents were necessary for just
decision of case hence, directed to be taken on record.

 & fopkj.k ds i'pkrorhZ pj.kksa esa nLrkostksa
dh izLrqfr & U;k;ky;ksa ls visf{kr nf̀"Vdks.k le>k;k x;k & vfHkfu/kkZfjr] çfØ;k U;k; dh
nklh gS & U;k;ky;ksa dks ,sls vkosnuksa ij ,d mnkj –f"Vdks.k j[krs gq, çfØ;kRed mYya?ku
ij dsfUnzr gksus ds LFkku ij lkjHkwr U;k; dh vksj >qdko j[kuk pkfg, & gLrxr ekeys esa
çfroknh lk{; ds izØe ij çfroknh us nLrkost vfHkys[k ij ysus gsrq vkosnu izLrqr fd;k
& foyac dks Li"V djus okys Bksl dkj.k n'kkZ, x, & fu%lansg] nLrkost ekeys ds U;k;laxr
fujkdj.k ds fy, vko';d Fks] vr% nLrkostksa dks vfHkys[k ij ysus gsrq funsZf'kr fd;k x;kA

66* 67

COMMERCIAL COURTS ACT, 2015

Section 11 – See Sections 2 (1) (e), 9, 14, 34 and 36 of the Arbitration and Conciliation
Act, 1996.

 & ns[ksa Ekk/;LFke ,oa lqyg vf/kfu;e] 1996 dh /kkjk,a 2 ¼1½ ¼M-½ 9] 14] 34 ,oa
36A 60 63

CONSTITUTION OF INDIA

Articles 20 (3) and 21 – See Sections 2(xxix), 41(2), 42(1), 43, 44, 48, 49, 53 and 67 of
the N.D.P.S. ACT, 1985.

 & ns[ksa Lokid vkS"kf/k vkSj eu%çHkkoh inkFkZ vf/kfu;e] 1985 dh
/kkjk,a 2¼xxix½] 41¼2½] 42¼1½] 43] 44] 48] 49] 53 ,oa 67A 101 117
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Article 21 – See Section 167(2), Proviso (a), Explanation I (as inserted by Act 45 of
1978) of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 167¼2½] ijUrqd ¼d½ Li"Vhdj.kA
¼1978 ds vf/kfu;e la- 45 ds }kjk vUr%LFkkfir½A 76 87

CRIMINAL PRACTICE:

      – Order sheets – Facts mentioned in order sheets should be treated as prima facie true
and its sanctity should not be doubted.

& vkns'k if=dk,a & vkns'k if=dkvksa esa of.kZr rF;ksa dks izFke n`"V;k lR; ekuk tkuk pkfg,
,oa mldh 'kq)rk ij lansg ugha fd;k tkuk pkfg,A 68* 69

     – Reasonable doubt – It refers to the degree of certainty required of a court before it can
make a legally valid determination of the guilt of an accused.

& ;qfDr;qDr lansg & ;g U;k;ky; }kjk ,d vfHk;qDr ds vijk/k dh oS/kkfud izekf.kdrk dk
fu/kkZj.k dj ldus ds iwoZ dh okafNr fuf’prrk dh ek=k dks lanfHkZr djrk gSA

67 68

– See Sections 3, 8 and 9 of the Evidence Act, 1872.

& ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 3] 8 ,oa 9A 91 104

CRIMINAL PROCEDURE CODE, 1973

Sections  4(2), 5, 173, 190 and 193 – See Sections 2(xxix), 41(2), 42(1), 43, 44, 48, 49,
53 and 67 of the N.D.P.S. ACT, 1985.

 & ns[ksa Lokid vkS"kf/k vkSj eu%çHkkoh inkFkZ vf/kfu;e]
1985 dh /kkjk,a 2¼xxix½] 41¼2½] 42¼1½] 43] 44] 48] 49] 53 ,oa 67A 101 117

Sections 26, 27, 177 to 184, 461 and 462 – Territorial jurisdiction of criminal courts –
Determination of – Principles summarized.

Irregularties as to territorial jurisdiction – Effect of – Explained – Clause (l) of Section
461 CrPC uses the term “offender” and not “offence” – “Offender” relates to competency
of court to try, while “offence” is limited to territorial jurisdiction – Where controversy
involves territorial jurisdiction, Section 462 CrPC comes into operation.

Objection as to competency of criminal court and territorial jurisdiction – Held, depends
upon facts to be established through evidence – Such objections may have to be taken
before the court trying the offence and such court is bound to consider the same.

ACT/ TOPIC NOTE PAGE

NO. NO.
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 & vkijkf/kd U;k;ky;ksa dk çknsf'kd {ks=kf/kdkj
& fu/kkZj.k & fl)kar  lesfdr fd, x,A

çknsf'kd {ks=kf/kdkj esa vfu;ferrk,a & çHkko & O;k[;k dh xbZ & n-iz-la- dh /kkjk 461 dk
[kaM ¼B½ esa ̂ ^vijk/kh^^ 'kCn dk mi;ksx gqvk gS ̂ ^vijk/k^^ ugha & ̂ ^vijk/kh^^ 'kCn fopkj.k djus
dh U;k;ky; dh vf/kdkfjrk ls lacaf/kr gS] tcfd ̂ ^vijk/k^^ çknsf'kd {ks=kf/kdkj rd lhfer
gS & tgka fookn çknsf'kd {ks=kf/kdkj ls lacaf/kr gks] ogka /kkjk 462 n-iz-la- ykxw gksxhA

vkijkf/kd U;k;ky; dh vf/kdkfjrk vkSj çknsf’kd {ks=kf/kdkj laca/kh vkifÙk & vfHkfu/kkZfjr]
lk{; }kjk LFkkfir fd, tkus okys rF;ksa ij fuHkZj djrh gS & bl izdkj dh vkifÙk;ka fopkj.k
djus okys U;k;ky; ds le{k mBkbZ tkuh pkfg, vkSj ,sls U;k;ky; mu vkifRr;ksa ij fopkj
djus ds fy, ck/; gksaxsA 69 (ii), 69

(iii) & (iv)

Sections 100 and 166 – Seizure during investigation – Non-compliance of statutory
provisions contained u/s 100(4), 166(3) and 166(4) – Effect of – Held, non-compliance
of aforesaid provisions alone may not be a ground to acquit the accused – But in a case
where recovery is seriously doubted, non-compliance of aforesaid provisions play an
important role.

 & vuqla/kku ds nkSjku tIrh & /kkjk 100¼4½] 166¼3½ vkSj 166¼4½ ds
oS/kkfud çko/kkuksa dk ikyu u djuk & çHkko & vfHkfu/kkZfjr] ek= mijksä çko/kkuksa dk
ikyu u djuk] vfHk;qä dh nks"keqfDr dk vk/kkj ugha gks ldrk gS & ijUrq ,sls ekeys esa tgka
tIrh xaHkhj lansg ;qDr gks] mijksä çko/kkuksa dk vuqikyu u djuk egRoiw.kZ gks tkrk gSA

70 (i) 74

Sections 154, 156 and 157 – Investigation by an officer who himself is informant/
complainant – Effect of – Merely because informant is the investigator, by that itself
investigation will not suffer from unfairness or bias – Reference made to Constitution
Bench answered. [Mohan Lal v. State of Punjab, (2018) 17 SCC 627 and Varinder Kumar v.
State of H.P., (2020) 3 SCC 321 overruled]

 & ,sls vf/kdkjh }kjk fd;k x;k vuqla/kku tks Lo;a
lwpukdrkZ@ifjoknh gks & çHkko & ek= blfy, fd lwpukdrkZ gh vuqla/kkudrkZ gS] Lo;eso
vuqla/kku dks vU;k;iw.kZ vFkok i{kikriw.kZ ugha cuk nsxk & lafo/kku ihB dks izsf"kr lanHkZ
fujkÑr fd;k x;kA [eksgu yky fo- iatkc jkT;] ¼2018½ 17 ,llhlh 627 ,oa ofjanj
dqekj fo- fgekpy izns’k jkT;] ¼2020½ 3 ,llhlh 321 myV fn, x,]

103 120

ACT/ TOPIC NOTE PAGE

NO. NO.



JOTI JOURNAL - APRIL 2021 VII

Sections 154, 167, 173, 178 to 185, 190, 200 and 202 – See Sections 22, 22(1)(d), 23,
25, 27 32 and 36AC of the Drugs and Cosmetics Act, 1940.

 & ns[ksa vkS"kf/k ,oa çlk/ku lkexzh
vf/kfu;e] 1940 dh /kkjk,a 22] 22¼1½¼?k½] 23] 25] 27] 32 ,oa 36dxA 87 98

Sections 154 and 313 – Examination of accused – Failure to put circumstances against
accused in his examination u/s 313 CrPC – Effect of – Such circumstances must be
excluded from consideration by courts.

Delay in lodging FIR – Effect of – Sexual offences – Prosecutrix and accused belonged
to different religions – Both were known to each other – Letters exchanged between
them show that their love for each other grew and matured over time – Their physical
relations were not sporadic but, regular over the years – FIR was lodged at an opportune
time of seven days prior to accused’s marriage with another girl – All these facts raise
serious doubt about truthfulness of allegations.

& vfHk;qä dk ijh{k.k & vfHk;qDr ds fo#) vkbZ ifjfLFkfr;ksa dks
/kkjk 313 n-iz-la- ds v/khu mlds ijh{k.k esa izLrqr djus esa foQyrk & çHkko & vfHkfu/kkZfjr]
,slh ifjfLFkfr;ksa ij U;k;ky; }kjk fopkj ugha fd;k tkuk pkfg,A

çFke lwpuk fjiksVZ ys[k djkus esa foyac & izHkko & ySafxd vijk/k & vfHk;ksD=h o vfHk;qä
vyx&vyx /keks± ds Fks & nksuksa ,d&nwljs ls ifjfpr Fks & muds chp vknku&çnku fd, x,
i=ksa ls izdV gksrk gS fd ,d&nwljs ds fy, mudk izse le; ds lkFk c<+k vkSj ifjiDo gqvk
& 'kkjhfjd laca/k fNViqV ugha Fks] vfirq o"kks± rd fu;fer Fks & çFke lwpuk fjiksVZ ,d mi;qä
le; ij ntZ djkbZ xbZ Fkh] tc lkr fnol mijkar nwljh yM+dh ls vfHk;qDr dk fookg r;
Fkk & ;s lHkh rF; vkjksiksa dh lR;rk ij xaHkhj lansg mRiUu djrs gSaA 71 (ii) 75

& (iii)

Sections 156 (3), 173 and 190 – Illegal sand mining – Power of Magistrate – Cognizance
– Magistrate, u/s 156 (3) CrPC can direct the concerned SHO of the police station to
register FIR for the offences under IPC and the MMDR Act, 1957 also – However,
cognizance for the offence of MMDR Act can be taken on complaint filed by the authorized
officer only.

 & voS/k jsr [kuu & eftLVªsV dh 'kfDr;ka & laKku & eftLVªsV
n.M izfØ;k lafgrk dh /kkjk 156 ¼3½ ds varxZr iqfyl LVs'ku ds lacaf/kr Hkkjlk/kd vf/kdkjh
dks Hkkjrh; n.M lafgrk ds lkFk [kku vkSj [kfut ¼fodkl vkSj fofu;eu½ vf/kfu;e] 1957
ds vijk/kksa gsrq Hkh izFke lwpuk fjiksVZ iathc) djus gsrq funsZf'kr dj ldrk gS ;|fi [kku
vkSj [kfut ¼fodkl vkSj fofu;eu½ vf/kfu;e] 1957 ds vijk/kksa dk laKku dsoy izkf/kÑr
vf/kdkjh }kjk izLrqr ifjokn ij gh fy;k tk ldrk gSSA 72 80

Section 162 – See Sections 3, 8 and 9 of the Evidence Act, 1872.

 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 3] 8 ,oa 9A 91 104

ACT/ TOPIC NOTE PAGE

NO. NO.
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Sections 162, 227 and 228 – (i) Framing of charge – Requirement of – Court must be
satisfied that with the material available, a case is made out for the accused to stand
trial – Material must be such that can be translated into evidence at the stage of trial.

(ii) Bar under Section 162 CrPC – Admission made in the course of investigation to a
Police Officer will not be admissible u/s 162 of the CrPC.

 & ¼i½ vkjksi dh fojpuk & vko';drk & U;k;ky; dks
miyC/k fo"k;&oLrq ds vk/kkj ij larq"V gksuk pkfg, fd vfHk;qDr dk fopkj.k fd, tkus ds
fy, izdj.k curk gS & lkexzh fuf'pr :i ls ,slh gks ftls fopkj.k ds Lrj ij lk{; esa
ifjofrZr fd;k tk ldsA

¼ii½ na-iz-la- dh /kkjk 162 ds varxZr izfrca/k & vUos"k.k ds nkSjku iqfyl vf/kdkjh ls dh xbZ
LohÑfr /kkjk 162 na-izzla- ds varxZr xzkg~; ugha gksxhA 73 82

Sections 164 and 307 – Substantive evidence – Is the evidence rendered in Court – It
would be impermissible to convict the accused on the basis of the statement made
u/s 164 CrPC.

 & rkfRod lk{; & U;k;ky; esa fn;k x;k lk{; gh gS & na-iz-la- dh
/kkjk 164 ds rgr~ fd;s x;s dFku ds vk/kkj ij vfHk;qDr dks nks"kh Bgjkuk vuqer ugha gksxkA

90 (i) 101

Section 167 – (i) Investigation – Extension of time of investigation from 90 days to 180
days under Special Statutes (UAPA, 1967) – Competency – Held, Special Court constituted
under NIA Act, 2008 or in absence thereof, Court of Sessions alone is competent to
extend time – Magistrate has no jurisdiction to extend such time period.

(ii) Default bail – Indefeasible right of accused to be released on bail after expiry of stipulated
period is not affected if application is not disposed of or is wrongly disposed of.

 & ¼i½ vuqla/kku & fo'ks"k fof/k ¼;w,ih,] 1967½ ds varxZr vuqla/kku dk le; 90
fnol ls 180 fnol rd c<+kuk & l{kerk & vfHkfu/kkZfjr] jk"Vªh; vuqla/kku ,tsUlh
vf/kfu;e] 2008 ds v/khu xfBr fo'ks"k U;k;ky; vFkok mlds vHkko esa] l= U;k;ky; gh
le; c<+kus ds fy, l{ke gS & eftLVªsV dks ,slh le;kof/k c<+kus dh dksbZ vf/kdkfjrk ugha gSA

¼ii½ O;frØe tekur & fu/kkZfjr vof/k dh lekfIr ds ckn tekur ij fjgk fd, tkus dk
vfHk;qä dk vts; vf/kdkj vkosnu dk fujkdj.k ugha fd, tkus vFkok vkosnu =qfViw.kZ rjhds
ls fujkÑr fd, tkus ls izHkkfor ugha gksrk gSA 74 83

Section 167 (2) – (i) Default bail – Accrual of right – Only requirement for getting default
bail u/s 167 (2) CrPC is that the investigation was not completed and no chargesheet is
filed within 60/90 days.

(ii) Imposing of condition – Whether necessary? Held, No – High Court while releasing
the appellant on default bail has imposed the condition to deposit ` 8,00,000/- –
Imposing condition of depositing the alleged amount while releasing the accused would
frustrate the very object and purpose of default bail.

ACT/ TOPIC NOTE PAGE

NO. NO.
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 & ¼i½ O;frØe tekur & vf/kdkj dk mRiUu gksuk & O;frØe tekur izkIr
djus ds fy, vko';drk dsoy ;g gS fd /kkjk 167¼2½ ds varxZr 60 vFkok 90 fnol esa
vUos"k.k iw.kZ ugha gqvk gks vkSj u gh vfHk;ksx i= izLrqr fd;k x;k gksA

¼ii½ 'krs± vf/kjksfir fd;k tkuk & D;k vko';d gS\ vfHkfu/kkZfjr] ugha & mPp U;k;ky; }kjk
vihykFkhZ dks O;frØe tekur ij fjgk fd, tkrs le; ̀  8]00]000@& #i;s fuf{kIr djus
dh 'krZ vf/kjksfir dh xbZ & vfHk;qDr dks tekur ij fjgk fd, tkrs le; jkf'k fuf{kIr djus
dh dfFkr 'krZ vf/kjksfir djuk] vfuok;Z tekur ds mn~ns'; ,oa iz;kstu dks fu#Rlkfgr
djuk gksxkA 75 86

Section 167 (2), Proviso (a), Explanation I (as inserted by Act 45 of 1978) – (i) Default
bail – Indefeasible right availing of – Once the accused files an application for bail u/s
167 (2) CrPC r/w/s 36 A (4) NDPS Act upon expiry of 180 days or the extended period, he
is deemed to have ‘availed of’ or enforced his rights to be released on default bail.

(ii) Right of default bail – When will be extinguished? If the accused fails to apply for
default bail and subsequently chargesheet, additional complaint or application for
seeking extension of time is filed, the right of default bail would be extinguished.

(iii) Purpose of issuance of notice – Its only purpose is that Public Prosecutor can
satisfy the court that the prosecution has already obtained an order of extension of time
or challan has been filed or prescribed period has not expired.

& ¼i½ O;frØe tekur & vts; vf/kdkj dk iz;ksx djuk & ,d ckj vfHk;qDr
/kkjk 167 ¼2½ n-iz-la- lgifBr /kkjk 36d ¼4½ ,uMhih,l ,DV ds rgr~ 180 fnuksa dh lekfIr
ds ckn vFkok foLrkfjr le; vof/k ds i'pkr~ vkosnu izLrqr dj nsrk gS rks ;g ekuk tkosxk
fd mlds }kjk O;frØe tekur ij fjgk gksus ds vf/kdkj dk mi;ksx vFkok iz;ksx dj fy;k
x;k gSA

¼ii½ O;frØe tekur dk vf/kdkj & dc fuokZfir gksxk\ ;fn vfHk;qDr vfuok;Z tekur ds
fy, vkosnu djus esa vlQy jgrk gS vkSj blds ckn vfHk;ksx i=] vfrfjDr ifjokn ;k le;
dks foLrkfjr djus gsrq izkFkZuk i= izLrqr fd;k tkrk gS] rc O;frdkjh tekur dk vf/kdkj
fuokZfir gksxkA

¼iii½ lwpuk i= tkjh fd;s tkus dk iz;kstu & bldk ek= ;g mn~ns'; gS fd yksd vfHk;kstd
U;k;ky; dks larq"V djk lds fd vfHk;kstu iwoZ ls gh le; dks foLrkfjr djus dk vkns'k
izkIr dj pqdk gS vFkok vfHk;ksx i= izLrqr fd;k tk pqdk gS vFkok fu/kkZfjr le; iw.kZ ugha
gqvk gSA 76 87
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Sections 167 (2), 436-A, 437 and 439 – (i) Default bail – Duty of Magistrate – Guidelines
issued – Magistrate is duty bound to bring to the notice of the undertrial that he has a
right to statutory bail – Further, in the event of indigency and financial breakdown of
accused, it is the duty of Magistrate to bring it to the notice of DLSA for assistance.

(ii) Bail – Proviso to section 436A Cr.P.C. gives extraordinary power to the Court and it is
the duty of the court to examine the applicability of this section in each and every case.

 & ¼i½ O;frØe tekur & eftLVsªV dk drZO; &
fn'kkfunsZ'k tkjh fd, x, & eftLVsªV fopkjk/khu dks ;g lalwfpr djus ds fy, drZO;ca/k gS
fd mls fof/kr% tekur izkIr djus dk vf/kdkj gS & ;g Hkh] fd vfHk;qDr ds fu/kZu gksus vFkok
vkfFkZd :Ik ls fiNMs+ gksus dh n'kk esa lgk;rk gsrq ftyk fof/kd lsok izkf/kdj.k dks lwfpr
djuk eftLVsªV dk drZO; gSA

¼ii½ tekur & /kkjk 436&d na-iz-la- dk ijUrqd U;k;ky; dks vlk/kkj.k 'kfDr;k¡ iznku djrk
gS vkSj izR;sd izdj.k esa bl izko/kku dh iz;ksT;rk dk ijh{k.k djuk U;k;ky; dk drZO; gSA

77 89

Sections 173 and 190 – Further investigation – Closure report filed on the basis that
death was homicidal but there was no clue of offenders – Closure report lacks bonafide
– Setting aside closure report,  de novo investigation directed by the Apex Court.

 & vkxkeh vUos"k.k & [kkRek izfrosnu bl vk/kkj ij izLrqr fd;k x;k
fd eR̀;q ekuo&o/k Lo#i dh Fkh ijarq vfHk;qDrx.k ds laca/k esa dksbZ lqjkx ugha feyk & [kkRek
izfrosnu esa ln~Hkkouk dk vHkko & mPpre U;k;ky; }kjk [kkRek izfronsu vikLr fd;k x;k
& uohu vUos"k.k funsZf'krA 78 90

Section 190 – (i) Closure Report – Notice – Must be issued by the Court to the
complainant whenever closure report is filed.

(ii) Notice – Proposed accused should be noticed whenever complainant challenges
order of dismissal of complaint.

 ¼1½ [kkRek izfrosnu & lwpuk i= & [kkRek izfrosnu izLrqr gksus ij U;k;ky;
}kjk f'kdk;rdrkZ dks lwpuk i= vo';eso tkjh djuk pkfg;sA

¼2½ lwpuk i= &f'kdk;rdrkZ }kjk ifjokn fujLrxh ds vkns'k dks pqukSrh nsus ij izLrkfor
vfHk;qDr dks lwpuk fn;k tkuk pkfg;sA 79 92

Section 195 – There is no bar u/s 195 of CrPC in respect of registration of FIR – What
is barred u/s 195 of CrPC is that after investigating an offence u/s 188 of IPC, Police
Officer cannot file a final report in Court and Court cannot take cognizance on that final
report, as at that stage bar contained in Section 195 of CrPC comes into operation.

 & /kkjk 195 n-iz-la- ds vUrxZr izFke lwpuk fjiksVZ ds iath;u ij dksbZ jksd ugha
gS & /kkjk 195 na-iz-la- ds vUrxZr jksd ;g gS fd /kkjk 188 Hkk-na-la- ds vUrxZr vuqla/kku ds
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mijkar iqfyl vf/kdkjh U;k;ky; esa vafre izfrosnu izLrqr ugha dj ldrk gS vkSj U;k;ky;
mDr vafre izfrosnu ds vk/kkj ij laKku ugha ys ldrk gS D;ksafd mDr pj.k ij /kkjk 195
n-iz-la- esa mYysf[kr ok/kk fØ;k'khy gks tkrh gSA 93 108

Sections 204 (4) and 378 (4) – Dismissal of complaint – Appeal or revision – Appeal
u/s 378 (4) is not maintainable in case of dismissal of private complaint for non-payment
of process fee as such order does not amount to acquittal of accused.

 & ifjokn dk [kkfjt fd;k tkuk & vihy vFkok iqujh{k.k
& vknsf'kdk Qhl dk Hkqxrku u gksus ds dkj.k futh ifjokn [kkfjt gks tkus ds izdj.k ds
laca/k esa /kkjk 378¼4½ ds varxZr vihy iks"k.kh; ugha gS D;ksafd ,sls vkns'k dk ifj.kke vfHk;qDr
dh nks"keqfDr ugha gksrk gSA 80* 93

Section 311 – Recalling of witness – The person, whose evidence appears to be
essential for the just decision of the case, may be recalled by the court at any stage.

 & lk{kh dks iqu% cqyk;k tkuk & og O;fDr] ftldh lk{; ekeys ds U;k;laxr
fofu'p; gsrq vko';d izrhr gksrh gS] U;k;ky; }kjk fdlh Hkh izØe ij iqu% lk{; gsrq cqyk;k
tk ldrk gSA 81 93

Section 313 – See Sections 118, 138 and 139 of the Negotiable Instruments Act, 1881.

& ns[ksa ijØkE; fy[kr vf/kfu;e] 1881 dh /kkjk,a 118] 138 ,oa 139A
104 123

Section 378 – Appeal against acquittal – Power – There is no difference of power,
scope, jurisdiction or limitation under the CrPC between appeal against judgments of
conviction or of acquittal – Appellate Court can reconsider questions of both law and
fact and re-appreciate evidence on record.

 & nks"keqfDr ds fo#) vihy & 'kfDr & na-iz-la- ds varxZr nks"kflf) vFkok
nks"keqfDr ds fu.kZ; ds fo#) vihy esa 'kfDr] foLrkj] {ks=kf/kdkj ;k ifjlhek dk dksbZ varj
ugha gS & vihyh; U;k;ky; fof/k ,oa rF; nksuksa iz'uksa dks iqufoZpkfjr dj ldrk gS vkSj
vfHkys[k ij miyC/k lk{; dks iquewZY;kafdr dj ldrk gSA 102 (i) 118

Section 389 – Stay of execution of sentence – Power of Appellate Court – While
considering application u/s 389 CrPC to release a convict on bail, it is not open to a
court to re-asses or re-analyze the evidence and take a different view.

 & n.Mkns'k ds fu"iknu dk LFkxu & vihyh; U;k;ky; dh 'kfDr & /kkjk 389]
na-iz-la- ds rgr~ nks"kfl) dks tekur ij fjgk fd;s tkus laca/kh vkosnu ij fopkj fd, tkrs
le; U;k;ky; ds fy, ;g vuqer ugha gS fd og lk{; dk iquewZY;kadu vFkok iqufoZ'ys"k.k
dj fHkUu n`f"Vdks.k viuk;sA 94 111

ACT/ TOPIC NOTE PAGE

NO. NO.



JOTI JOURNAL - APRIL 2021 XII

Sections 437 and 439 – (i) Bail – Conditions that can be imposed while allowing bail
applications – Court has discretion to impose “any condition” which must be exercised
judiciously and compassionately.

(ii) Object of imposing conditions is to facilitate the administration of justice, secure the
presence of accused and to ensure that liberty of accused is not misused – However,
liberty should not become illusory by imposition of conditions which are disproportionate
to the above objectives.

 & ¼i½ tekur & tekur vkosnu Lohdkj djrs le; yxkbZ tkus ;ksX;
'krs± & U;k;ky; dks ^^dksbZ Hkh 'krZ^^ vf/kjksfir djus dk foosdkf/kdkj gS] ijUrq ,sls
foosdkf/kdkj dk ç;ksx U;k;laxr vkSj lgkuqHkwfriwoZd fd;k tkuk pkfg,A

¼ii½ 'krs± vf/kjksfir djus dk mís'; &U;k; ç'kklu dks lqfo/kktud cukuk] vfHk;qä dh
mifLFkfr lqfuf'pr djuk vkSj ;g lqfuf'pr djuk gS fd vfHk;qä }kjk Lora=rk dk nq#i;ksx
ugha fd;k tk,xk & rFkkfi] mijksä mís';ksa ls vuqikrghu 'krs± vf/kjksfir dj ,slh Lora=rk
Hkzfer ;k vkHkklh ugha cuk nsuh pkfg,A 82 94

Section 438 – Anticipatory bail – Maintainability of – Anticipatory bail application is
maintainable even if it is filed by an absconding accused.

 & vfxze tekur & iks"k.kh;rk fdlh Qjkj vfHk;qDr }kjk Hkh izLrqr vfxze tekur
dk vkosnu Hkh iks"k.kh; gksrk gSA 83 96

Sections 438 – Anticipatory bail – When case diary and status report clearly indicate
that the accused is absconding and not co-operating with the investigation, successive
anticipatory bail application ought not to be entertained – The specious reason of change
in circumstances cannot be invoked for successive anticipatory bail applications, once
it is rejected by a speaking order and that too by the same judge.

 & vfxze tekur & tc dsl Mk;jh rFkk izfrosnu ls Li"V :Ik ls ;g nf'kZr gksrk
gS fd vfHk;qDr Qjkj gS vkSj vuqla/kku essa lg;ksx ugha dj jgk gS rc mRrjorhZ vfxze tekur
vkosnu ij fopkj ugha djuk pkfg, & ;fn mlh U;k;k/kh'k }kjk foLrr̀ vkns'k djrs gq, ,d
ckj vfxze tekur dk vkosnu [kkfjt dj fn;k x;k gS rc ifjLFkfr;ksa esa ifjorZu dk fof'k"V
dkj.k mRrjorhZ vfxze tekur vkosnu ds fy, ykxw ugha gksrk gSA 84* 96

Section 439 (2) – Cancellation of bail – Correctness of order granting bail is subject to
assessment by an appellate or superior Court and it may be set aside on the ground
that Court granting bail did not consider material facts or crucial circumstances – Setting
aside of an unjustified, illegal or perverse order of granting bail is distinct from cancellation
of bail on ground of supervening misconduct of accused or because some new facts
have emerged, requiring cancellation.

 & tekur dh fujLrh & tekur Lohdkj djus ds vkns'k dh 'kq)rk vihyh;
;k ofj"B U;k;ky; }kjk ewY;kadu ds v/khu gS vkSj mls bl vk/kkj ij vikLr fd;k tk ldrk
gS fd U;k;ky; us tekur Lohdkj djus esa egRoiw.kZ lkexzh ;k ifjfLFkfr;ksa ij fopkj ugha
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fd;k gS & tekur Lohdkj djus dk ,d vuqfpr] voS/k ;k izfrdwy vkns'k vikLr djuk
vfHk;qDr ds dnkpj.k ds vk/kkj ij ;k dqN u, rF; lkeus vkus ls fujLrh vko';d gksus
ls tekur dh fujfLr ls fHkUu gSaA 85* 97

Sections 451 and 457 – Release of seized vehicle – Jurisdiction of Court – Magistrate
can release vehicle seized by police u/s 451 CrPC – The ouster of jurisdiction of the
Criminal Court would only occur if the proceeding of forfeiture is completed under Rule
53 of the M.P. Minor Mineral Rules, 1996.

 & tIr okgu dh mUeqfDr & U;k;ky; dh vf/kdkfjrk & iqfyl }kjk
tIr okgu dks n.M izfØ;k lafgrk dh /kkjk 451 ds varxZr eftLVsªV mUeqDr dj ldrk gS
& vkijkf/kd U;k;ky; dk {ks=kf/kdkj dsoy rHkh oftZr gksxk ;fn e/;izns'k xkS.k [kfut
fu;e] 1996 ds fu;e 53 ds varxZr leigj.k dh dk;Zokgh iw.kZ gks tk;sA 86 97

CRIMINAL TRIAL:

–  Motive; absence of – Cases based on circumstantial evidence – Effect of – Absence
of motive cannot be a ground to reject the prosecution case – However, absence of
motive in a case based on circumstantial evidence is a factor that weighs in favour of
the accused.

& gsrqd dk vHkko & ifjfLFkfrtU; lk{; ij vk/kkfjr ekeys & çHkko & gsrqd dk vHkko
vfHk;kstu ds ekeys dks [kkfjt djus dk vk/kkj ugha gks ldrk gS & rFkkfi] ifjfLFkfrtU;
lk{; ij vk/kkfjr ekeyksa esa gsrqd dk vHkko ,d ,slk dkjd gS tks vfHk;qä ds i{k esa tkrk
gSA 70 (ii) 74

      – See Sections 154, 156 and 157 of the Criminal Procedure Code, 1973.

& ns[kas n.M izfØ;k lafgrk] 1973 dh /kkjk,a 154] 156 ,oa 157A 103 120

      – See Sections 3, 8 and 9 of the Evidence Act, 1872.

& ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 3] 8 ,oa 9A 91 104

      – See Section 20 of the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Act, 1989.

& ns[ksa vuqlwfpr tkfr ,oa vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e] 1989 dh /kkjk
20A 109 129

DOWRY PROHIBITION ACT, 1961

Sections 3 and 4 – See Section 389 of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 389A 94 111
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DRUGS AND COSMETICS ACT, 1940

Sections 22, 22(1)(d), 23, 25, 27, 32 and 36AC – Drugs and Cosmetics Act – Trial of
offences – Competency – In view of Section 32 of the Act, Police Officer cannot prosecute
offenders in regard to such offences – Only persons mentioned in Section 32 are
entitled to do the same – Directions issued by the Apex Court.

 & vkS"kf/k ,oa izlk/ku lkexzh vf/kfu;e
& vijk/kksa dk fopkj.k & l{kerk & vf/kfu;e dh /kkjk 32 ds vkyksd esa iqfyl vf/kdkjh
,sls vijk/kksa dks vfHk;ksftr ugha dj ldrk gS & dsoy os gh O;fDr tks /kkjk 32 esa of.kZr
gSa ,slk djus ds fy, vf/kÑr gSa & mPpre U;k;ky; }kjk funsZ’k tkjh fd, x,A

87 98

DRUGS AND COSMETICS RULES, 1945

Rules 51, 51(4), 51(5) and 52 – See Sections 22, 22(1)(d), 23, 25, 27, 32 and 36AC of
the Drugs and Cosmetics Act, 1940.

 & ns[ksa vkS"kf/k ,oa çlk/ku lkexzh vf/kfu;e] 1940 dh
/kkjk,a 22] 22¼1½¼?k½] 23] 25] 27] 32 ,oa 36dxA 87 98

EVIDENCE ACT, 1872

Sections 3, 8 and 9 – (i) Forensic evidence – Withholding of – Effect – Held, when vital
forensic evidence is kept away, an adverse inference will have to be drawn against the
prosecution.

(ii) Test identification parade – Evidentiary value of – Effect of presence of police – Held,
test identification evidence is not a substantive piece of evidence, but can only be used
for corroboration of court statements – Further held, when identifications are done in
the presence of police, the resultant communication of identifiers tantamount to
statements made to police officers in the course of investigation and fall within the ban
of Section 162 CrPC.

(iii) Conduct of witness – Value of – Held, unnatural conduct of witness make them
unreliable.

 & ¼i½ Qksjsafld lk{; & izLrqr u djuk & çHkko & vfHkfu/kkZfjr] tc
egRoiw.kZ Qksjsafld lk{; dks izLrqr ugha fd;k tkrk gS] rks vfHk;kstu ds fo#) çfrdwy
fu"d"kZ fudkyuk gksxkA

¼ii½ igpku ijsM & lkf{;d ewY; & iqfyl dh mifLFkfr dk çHkko & vfHkfu/kkZfjr] igpku
ijsM lkjoku~ lk{; ugha gS] vfirq bldk mi;ksx ek= U;k;ky;hu lk{; dh iqf"V ds fy,
fd;k tk ldrk gS & vkxs vfHkfu/kkZfjr] tc igpku dk;Zokgh iqfyl dh mifLFkfr esa dh
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tkrh gS rks igpku djus okys O;fDr;ksa }kjk nh xbZ ifj.kkeh lwpuk vuqla/kku ds nkSjku iqfyl
vf/kdkfj;ksa dks fn, x, c;ku dk izHkko j[ksxh vkSj n-iz-la- dh /kkjk 162 ds çfrca/k ds
v/khu gksxhA

¼iii½ lk{kh dk vkpj.k & ewY; & vfHkfu/kkZfjr] lk{kh dk vçk—frd vkpj.k mls vfo'oluh;
cukrk gSA 91 104

Sections 3, 21, 118 and 154 – Hostile witness – Credibility – Although witness was
declared hostile by the prosecution – During cross-examination, he admits having duly
perused  the contents of these documents before signing them and was not under any
form of police pressure – Witness statement broadly corroborates and strengthens the
seizure of contraband substance from the possession of the appellant.

 & i{knzksgh lk{kh & fo'oluh;rk & ;|fi] vfHk;kstu }kjk lk{kh
dks i{knzksgh ?kksf"kr fd;k x;k & izfrijh{k.k esa og Lohdkj djrk gS fd gLrk{kj djus ls iwoZ
mlus nLrkostksa dh varoZLrq dks lE;d~ :i ls ifj'khyu dj fy;k Fkk vkSj og fdlh Hkh izdkj
ds iqfyl ncko ds v/khu ugha jgk Fkk & lk{kh ds dFku eksVs rkSj ls lefFkZr ,oa vihykFkhZ
ds vkf/kiR; ls eknd inkFkZ dh tIrh dks izcyrk iznku djrs gaSA 102 (ii) 118

Sections 3, 59, 60, 106, 114 and 133 – Evidence of accomplices – Accomplices are
credible witnesses when the entire circumstance is borne in mind – Test is whether it
is safe to convict the accused believing such witnesses.

 & lgvijk/kh dh lk{; & lgvijk/kh fo'oluh;
lk{kh gSa tcfd laiw.kZ ifjfLFkfr;ksa dks /;ku esa j[kk tkos & ijh{k.k ;g gS fd D;k ,sls lkf{k;ksa
ij fo'okl dj vfHk;qDr dks nks"kfl) fd;k tkuk lqjf{kr gSA 90 (iii) 101

Sections 3 and 114 – See Sections 154, 156 and 157 of the Criminal Procedure Code,
1973.

 &ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 154] 156 ,oa 157A
103 120

Sections 3 and 154 – Hostile witness – Hostility of independent witnesses does not by
itself discredit evidence of the Investigating Officer unless there is something in cross-
examination of Investigating Officer to disbelieve him.

 & i{knzksgh lk{kh & LorU= lkf{k;ksa dh i{k nzksfgrk ek= vius vki esa
foospuk vf/kdkjh dh lk{; dks vfo'oluh; ugha cukrh gS tc rd fd Lo;a foospuk
vf/kdkjh ds izfrijh{k.k esa ml ij vfo'okl fd;s tkus dk dksbZ dkj.k uk gksA

88* 100

Sections 8, 9 and 45 – (i) Identification parade – Evidentiary value – Finding of guilt
cannot be based purely on refusal of the accused to undergo an identification parade.

(ii) Non-examination of ballistic expert – Effect – There is no inflexible rule which requires
the prosecution to examine a ballistics examiner in every case where a murder is
alleged to have been caused with the use of a fire arm.
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 & ¼i½ igpku ijsM & lkf{;d ewY;& nks"kflf) fo'kq) :i ls bl ij
vo/kkfjr ugha dh tk ldrh fd vfHk;qDr us igpku ijsM dk lkeuk djus ls badkj dj fn;kA

¼ii½ izk{ksfidh fo'ks"kK dk ijh{k.k u djkuk & izHkko & tgka gR;k vkXus; vL= ds iz;ksx ls
dh tkuk vkjksfir gks] ogka ,slk dksbZ dBksj fu;e ugha gS fd izk{ksfidh ijh{kd dk ijh{k.k
djkuk vfHk;kstu ds fy, izR;sd ekeys esa vko';d gksA 89 101

Sections 8, 45, 59 and 134 – (i) Interested eye-witness – Sole testimony – Evidence of
sole eye-witness replete with contradictions and omissions – Being an interested
witness, such evidence cannot be made basis for conviction.

(ii) Finding of FSL Report – Evidentiary value – FSL report loses its evidentiary value if
the accused persons have not been confronted with the finding.

 ¼i½ fgrc) izR;{k lk{kh & ,dy lk{; & ,dek= izR;{kn'khZ
lk{kh dh lk{; tks [kaMu ,oa yksi ls ifjiw.kZ gS vkSj ,slk lk{kh fgrc) Hkh gS & ,slh lk{;
dks nks"kflf) dk vk/kkj ugha cuk;k tk ldrkA

¼ii½ ,Q-,l-,y- izfrosnu dk fu"d"kZ & lkf{;d ewY; & vfHk;qDrx.k ijh{k.k esa vfHk;qDrx.kksa
dk ,Q-,l-,y- izfrosnu ds fu"d"kZ ls lkeuk ugha djk;k x;k & ,Q-,l-,y izfrosnu mldk
lkf{;d ewY; [kks nsrk gSA 92 106

Section 25 – See Sections 2(xxix), 41(2), 42(1), 43, 44, 48, 49, 53 and 67 of the N.D.P.S.
Act, 1985.

 & ns[ksa Lokid vkS"kf/k vkSj eu%çHkkoh inkFkZ vf/kfu;e] 1985 dh /kkjk,a 2¼xxix½]
41¼2½] 42¼1½] 43] 44] 48] 49] 53 ,oa 67A 101           117

Sections 25 and 26 – See Sections 162, 227 and 228 of the Criminal Procedure Code,
1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 162] 227 ,oa 228A
73 82

FOOD SAFETY AND STANDARDS ACT, 2006

Section 97 – See Sections 2, 7 and 16 of the Prevention of Food Adulteration Act, 1954.

 & ns[kaas [kk| vifeJ.k fuokj.k vf/kfu;e] 1954 dh /kkjk,a 2] 7 ,oa 16A

107* 127

GENERAL CLAUSES ACT, 1897

Section 6 – See Sections 2, 7 and 16 of the Prevention of Food Adulteration Act, 1954.

 & ns[kaas [kk| vifeJ.k fuokj.k vf/kfu;e] 1954 dh /kkjk,a 2] 7 ,oa 16A
107* 127
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INDIAN PENAL CODE, 1860

Sections 34, 109, 120B, 149, 302, 364, 365 and 387 – Abduction and murder – Abduction
followed by murder in appropriate cases can enable a court to presume that the abductor
is the murderer.

 & vigj.k ,oa gR;k & mi;qDr
ekeyksa esa izdj.k esa vigj.k ds ckn gqbZ gR;k U;k;ky; dks ;g mi/kkj.kk djus ds fy, leFkZ
cukrh gS fd vigj.kdrkZ gh gR;kjk gSA 90 (ii) 101

Sections 34 and 302 – See Sections 3, 8 and 9 of the Evidence Act, 1872.

 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 3] 8 ,oa 9A 91 104

Sections 90 and 376 – Consent to physical relationship – Whether given under
misconception of fact or fraudulent promise of marriage – Determination of – Held,
misconception of fact u/s 90 IPC must be in proximity of time of occurance.

 & 'kkjhfjd laca/k ds fy, lgefr & rF; ds Hkze esa vFkok fookg ds
diViw.kZ opu ds v/khu nh xbZ & fu/kkZj.k & vfHkfu/kkZfjr] Hkk-na-la- dh /kkjk 90 ds v/khu
rF; dk Hkze ?kVuk ds lafUudV esa gksuk pkfg,A 71 (iv) 75

Sections 149 and 302 – See Sections 8, 45, 59 and 134 of the Evidence Act, 1872.

 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 8] 45] 59 ,oa 134A
92 106

Section 188 – See Section 195 of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 195A 93 108

Section 302 – See Sections 8, 9 and 45 of the Evidence Act, 1872

 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 8] 9 ,oa 45A 89 101

Section 302 – See Sections 100 and 166 of the Criminal Procedure Code, 1973 and
Criminal Trial.

 & ns[kas n.M izfØ;k lafgrk] 1973 dh /kkjk,a 100 ,oa 166 rFkk vkijkf/kd fopkj.kA
70 74

Section 302 – See Sections 173 and 190 of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 173 ,oa 190A 78 90

Sections 304B, 406 and 498A – See Section 389 of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 389A
94 111

Section 376 – Compromise – When consent of minor is immaterial in relation to an
offence, no compromise can be accepted despite her consent.
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 & le>kSrk & tc fdlh vijk/k ds laca/k esa vizkIro; dh lgefr rRoghu gS rc
dksbZ le>kSrk mldh lgefr ds i'pkr~ Hkh Lohdkj ugha fd;k tk ldrkA 95 111

Section 379 – See Sections 451 and 457 of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 451 ,oa 457A 86 97

Sections 379 and 411 – See Sections 156 (3), 173 and 190 of the Criminal Procedure
Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 156 ¼3½] 173 ,oa 190A
72 80

Sections 489-B and 489-C – See Sections 162, 227 and 228 of the Criminal Procedure
Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 162] 227 ,oa 228A
73 82

INTERPRETATION OF STATUTES:

– See Sections 2(xxix), 41(2), 42(1), 43, 44, 48, 49, 53 and 67 of the N.D.P.S. ACT, 1985.

& ns[ksa Lokid vkS”kf/k vkSj eu%çHkkoh inkFkZ vf/kfu;e] 1985 dh /kkjk,a 2¼xxix½] 41¼2½]
42¼1½] 43] 44] 48] 49] 53 ,oa 67A 101 117

M.P. MINERALS (PREVENTION OF ILLEGAL MINING, TRANSPORTATION
AND STORAGE) RULES, 2006

Rule 18 – See Sections 156 (3), 173 and 190 of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 156 ¼3½] 173 ,oa 190A
72 80

M.P. MINOR MINERAL RULES, 1996

Rule 53 – See Sections 451 and 457 of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 451 ,oa 457A 86 97

MINES AND MINERALS (DEVELOPMENT AND REGULATION) ACT, 1957

Sections 4, 21, 22 and 23A – See Sections 156 (3), 173 and 190 of the Criminal
Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 156 ¼3½] 173 ,oa
190A 72 80
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Section 21 – See Sections 451 and 457 of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 451 ,oa 457A 86 97

MOTOR VEHICLES ACT, 1988

Sections 140 and 166 – (i) Assessment of income – A stereotypical or myopic approach,
should not be adopted but realities of life should be taken into account.

(ii) Permanent disability – Determination of – As a typist/data entry operator, full
functioning of his hands was essential to earn his livelihood – The extent of his permanent
disability was assessed at 89% – Looking to the circumstances of the case, Supreme
Court assessed permanent disability at 65%.

 & ¼i½ vk; dk vkadyu & ,d :f<+oknh ;k vnwjn'khZ n`f"Vdks.k ugha
viukuk pkfg, oju~ thou dh okLrfodrkvksa dks fopkj esa ysuk pkfg,A

¼ii½ LFkkbZ v;ksX;rk & fu/kkZj.k & ,d VkbfiLV@MkVk ,aVªh vkWijsVj ds :i esa gkFkksa dh iw.kZ
fØ;k'khyrk mldh vkthfodk vtZu ds fy, vko';d Fkh & mldh LFkkbZ v;ksX;rk dk
fu/kkZj.k 89 izfr'kr rd foLrkfjr fd;k x;k & izdj.k dh ifjfLFkfr;ksa dks ns[krs gq, mPpre
U;k;ky; us LFkkbZ v;ksX;rk dk fu/kkZj.k 65 izfr'kr ij fd;kA 96 112

Section 147 (1) r/w/s 39, 56 and 84(a) – (i) Fitness Certificate – Requirement – Not
dependent upon the terms and conditions of the Insurance Company, but it is the
requirement of law for using the vehicle in accordance with law.

(ii) Absence of fitness certificate – Vehicle was not having the fitness certificate on the
date of accident thus, violating the terms and conditions of the insurance policy –
Insurance company is not jointly and severely liable to make payment of compensation.

(iii) Pay and recover – Insurance Company shall be liable to make payment of the
compensation amount with liberty to recover the same from the owner.

 & ¼i½ fQVusl çek.ki= & vko';drk
& chek daiuh ds fu;eksa vkSj 'krksaZ ij fuHkZj ugha gS] vfirq fof/k ds vuqlkj okgu dk mi;ksx
djus ds fy, fof/kd vko';drk gSA

¼ii½ fQVusl izek.ki= dk vHkko &nq?kZVuk frfFk ij okgu dk fQVusl izek.k&i= ugha Fkk
ifj.kkeLo:i chek ikWfylh ds fu;e ,oa 'krks± dk mYya?ku gqvk vkSj rc chek daiuh izfrdj
dk Hkqxrku djus ds fy, la;qDrr% vkSj i`Fkdr% nk;h ugha gksxhA

¼iii½ Hkqxrku djks ,oa olwyks & chek daiuh bl Loar=rk ds lkFk izfrdj dk Hkqxrku djus ds
fy, mRrjnk;h gS fd og Hkqxrku dh xbZ jkf’k ekfyd ls olwy dj ldsxhA

97 113

Section 149 (2) (a) (ii) – (i) Driving license – Absence of endorsement – Effect – Driving
license of the driver did not bear the endorsement of transport vehicle – Insurance
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Company exonerated by the tribunal – Held, no requirement to get separate endorsement
to drive transport vehicle of LMV class [Mukund Dewangan v. Oriental Insurance Co. Ltd.,
2017 ACJ 2011 (SC) relied on].

(ii) Liability of Insurance Company – Insurance Company is jointly and severally liable
to pay compensation amount along with owner and driver.

ii  & ¼i½ pkyu vuqKfIr & i`"Bkadu dk vHkko & izHkko & pkyd ds
pkyu vuqKfIr ij okf.kfT;d okgu dk i`"Bkadu ugha Fkk ifj.kkeLo:i vf/kdj.k }kjk chek
daiuh dks eqDr fd;k x;k & vfHkfu/kkZfjr] ,y-,e-Ogh- oxZ ds okf.kfT;d okgu ds pkyu gsrq
i`Fkd i`"Bkadu izkIr fd;s tkus dh dksbZ vko';drk ugha gSA [eqdqUn nsokaxu fo:)
vksfj;aVy ba';ksjasl daiuh fyfe-] 2017 ,-lh-ts- 2011 ¼,l-lh-½ voyafcr]

¼ii½ chek daiuh dk nkf;Ro & ekfyd ,oa pkyd ds lkFk] chek daiuh izfrdj dk Hkqxrku djus
ds fy, la;qDrr% ,oa i`Fkdr% nk;h gSA 98 114

Section 166 – Accident claim – Defence – Insurance Company – In absence of any
cogent evidence on record, plea of false implication of vehicle involved in the accident
taken by Insurance Company for its defence, cannot be accepted.

 & nq?kZVuk nkok & cpko & chek dEiuh & vfHkys[k ij fdlh fu'pk;d lk{; ds
vHkko esa chek daiuh }kjk vius cpko gsrq nq?kZVuk esa okgu dks >wBk 'kkfey fd;s tkus dk rdZ
Lohdkj ugha fd;k tk ldrk gSA 99 116

Section 166 – (i) Contributory negligence – Pillion rider – In a case of composite negligence,
pillion rider of the vehicle cannot be held liable for any contributory negligence.

(ii) As per circular issued by Insurace Regulatory and Development Authority (IRDA),
package policy covers the risk of pillion riders on two wheelers also.

 ¼i½ va'knk;h mis{kk & fiNyh lhV ij lokj O;fDr &fdlh fefJr mis{kk ds
ekeys esa] okgu dh fiNyh lhV ij cSBs O;fDr dks fdlh va'knk;h mis{kk gsrq ftEesnkj ugha
Bgjk;k tk ldrkA

¼ii½ chek fofu;ked vkSj fodkl izkf/kdj.k ¼vkbZ-vkj-Mh-,-½ }kjk tkjh ifji= ds vuqlkj
iSdst ikfylh] nksifg;k okguksa esa fiNyh lhV ij cSBs O;fDRr ds tksf[ke dks Hkh lqj{kk iznku
djrh gSA 100 116

NATIONAL INVESTIGATION AGENCY ACT, 2008

Sections 11, 13, 16 and 22 – See Section 167 of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 167A
74 83
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N.D.P.S. ACT, 1985

Sections 2(xxix), 41(2), 42(1), 43, 44, 48, 49, 53 and 67 – Confessional statement
under NDPS Act – Admissibility of – Officers who are invested with the powers u/s 53 of
the NDPS Act are “Police Officers” within  the meaning of section 25 of the Evidence Act
– Statement recorded u/s 67 of the NDPS Act cannot be used as a confessional
statement.

/kkjk,a 2¼xxix½] 41¼2½] 42¼1½] 43] 44] 48] 49] 53 ,oa 67& ,uMhih,l vf/kfu;e ds varxZr
laLohÑfr dFku & xzkg~;rk & os vf/kdkjhx.k ftuesa /kkjk 53 ,uMhih,l vf/kfu;e dh
'kfDr;k¡ fufgr dh xbZ gSa os lk{; vf/kfu;e dh /kkjk 25 dh ifjHkk"kk ds varxZr iqfyl
vf/kdkjh gSa & ,uMhih,l vf/kfu;e dh /kkjk 67 ds varxZr vfHkfyf[kr dFkuksa dk mi;ksx
laLohÑfr dFku ds #i esa ugha fd;k tk ldrkA 101 117

Section 20(ii)(c) – See Section 378 of the  Criminal Procedure Code, 1973 and Sections
3, 21, 118 and 154 of the Evidence Act, 1872.

ii  &ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 378 vkSj lk{; vf/kfu;e] 1872
dh /kkjk,a 3] 21] 118 ,oa 154A 102 118

Section 36A (4) [as inserted by (Amendment) Act of (9 of 2001)] – See Section 167(2),
Proviso (a), Explanation I (as inserted by Act 45 of 1978) of the Criminal Procedure
Code, 1973.

 & ns[kas n.M
izfØ;k lafgrk] 1973 dh /kkjk 167¼2½] ijUrqd ¼d½ Li"Vhdj.kA ¼1978 ds vf/kfu;e la- 45
ds }kjk ;Fkk vUr%LFkkfir½A 76 87

Sections 41 to 44 and 53 – See Sections 154, 156 and 157 of the Criminal Procedure
Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 154] 156 ,oa 157A
103 120

NEGOTIABLE INSTRUMENTS ACT, 1881

Sections 118, 138 and 139 – Presumption and rebuttal – Presumptions u/s 118 and 139 of
Negotiable Instruments Act cannot be rebutted just by recording of statement
u/s 313 of CrPC by the accused as such statement is not  substantive evidence of defence.

 & mi/kkj.kk vkSj [kaMu & ijØkE; fy[kr vf/kfu;e dh /kkjk 118
,oa 139 dh mi/kkj.kkvksa dk [kaMu vfHk;qDr }kjk na-iz-la- dh /kkjk 313 ds varxZr dFku ek=
vfHkfyf[kr djokdj ugha fd;k tk ldrk D;ksafd /kkjk 313 ds varxZr fd;s x;s dFku cpko
dh lkjHkwr lk{; ugha gSA 104 123
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Sections 118 and 139 – (i) Presumption – Once the signature of an accused on the
cheque/negotiable instrument are established, then these ‘reverse onus’ clauses
become operative – In such a situation, the obligation shifts upon the accused to
discharge the presumption imposed upon him.

(ii) Compensation – There needs to be a consistent approach towards awarding
compensation and unless such special circumstances exist, the Courts should uniformly
levy fine up to twice the cheque amount along with simple interest @ 9% per annum.

 & ¼i½ mi/kkj.kk & ,d ckj psd@ijØkE; fy[kr ij vfHk;qDr ds
gLrk{kj fl) gks tk,a rc ^fjolZ vksul^ Hkkx fØ;k'khy gks tkrk gS & ,slh fLFkfr esa
mi/kkj.kk ds [k.Mu dk nkf;Ro vfHk;qDr ij vk tkrk gSA

¼ii½ izfrdj & izfrdj fnyk;s tkus dh fn'kk esa ,d lqlaxr n`f"Vdks.k gksuk pkfg, vkSj tc
rd fd fo'ks"k ifjfLFkfr;k¡ u gks U;k;ky;ksa dks leku :Ik ls 9% izfro"kZ dh nj ls lk/kkj.k
C;kt ds lkFk psd ds nks xqus rd jkf'k tqekZuk djuk pkfg,A 105 124

Section 141 – Company – Two private individuals are not included in the term “other
association of individuals” – Thus, Section 141 of N.I. Act is not applicable to the
individuals.

 & daiuh & ^^O;fDr;ksa dk dksbZ laxe** 'kCnkoyh esa nks futh O;fDr 'kkfey ugha
gSa & blfy;s ijØkE; fy[kr vf/kfu;e dh /kkjk 141 O;fDr;ksa ij ykxw ugha gksrh gSA

106 127

PREVENTION OF FOOD ADULTERATION ACT, 1954

Sections 2, 7 and 16 – Repeal of 1954 Act by 2006 Act – Effect of – Whether prosecution
under 1954 Act could continue even after repeal thereof by 2006 Act? Held, Yes – In view
of Section 97 of 2006 Act r/w/s 6 of General Clauses Act, 1897, prosecution and
punishment under 1954 Act for pending cases are protected.

 & 2006 ds vf/kfu;e }kjk 1954 ds vf/kfu;e dk fujlu & çHkko &
D;k 1954 ds vf/kfu;e ds v/khu vfHk;kstu 2006 ds vf/kfu;e }kjk mlds fujlu ds ckn
Hkh tkjh jg ldrk gS\ vfHkfu/kkZfjr] gka & 2006 ds vf/kfu;e dh /kkjk 97 o lk/kkj.k [k.M
vf/kfu;e] 1897 dh /kkjk 6 ds }kjk yafcr ekeyksa ds fy, 1954 ds vf/kfu;e ds v/khu
vfHk;kstu vkSj n.M lajf{kr gSA 107* 127

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012

Section 6 – Sexual offences – Age of prosecutrix – Assessment of – Held, in absence of
any positive evidence with regard to the age of prosecutrix on the date of occurance,
benefit of doubt has to be given to accused.
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 & ySafxd vijk/k &vfHk;ksD=h dh vk;q & vkadyu & vfHkfu/kkZfjr] ?kVuk fnukad dks
vfHk;ksD=h dh vk;q ds laca/k esa fdlh Hkh ldkjkRed lk{; ds vHkko esa lansg dk ykHk
vfHk;qDr dks iznku fd;k tkuk pkfg,A 71 (i) 75

Sections 7 and 8 – Sexual offences – Sole testimony – Conviction can be based on the
sole testimony of the victim, if it found to be reliable and trustworthy.

 & ySafxd vijk/k & ,dek= lk{; & dsoy ihfM+r dh ,dek= lk{; ds
vk/kkj ij nks"kflf) dh tk ldrh gS ;fn og n<̀+ ,oa fo'oluh; ikbZ tkosA

108 128

Section 42-A – See Section 20 of the Scheduled Castes and Scheduled Tribes
(Prevention of Atrocities) Act, 1989.

 & ns[ksa vuqlwfpr tkfr ,oa vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e]
1989 dh /kkjk 20A 109 129

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES RULES, 2012

Rule 7(2) – See Sections 7 and 8 of the Protection of Children From Sexual Offences Act,
2012.

 & ns[ksa ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] 2012 dh /kkjk,a 7
,oa 8A 108 128

SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989

Section 20 – (i) Non-obstante clauses – Interpretation – Where two enactments contain
conflicting non-obstante clauses, provisions of latter enanctment will prevail over the former.

(ii) Offences involving SC and ST (Prevention of Atrocities) Act, 1989 as well as POCSO Act,
2012 – Special Court constituted under which Act is competent to try such offences? Held,
Special Court constituted under POCSO Act, 2012 shall conduct trial of such offences.

 & ¼i½ loksZifj [k.M & fuoZpu & tgka nks vf/kfu;eksa esa ijLij fojks/kh loksZifj [k.M
gksa] ogka i'pkrorhZ vf/kfu;e ds çko/kku iwoZorhZ vf/kfu;e ij izHkkoh gkasxsA

¼ii½ vuqlwfpr tkfr ,oa vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e] 1989 ,oa ySafxd
vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] 2012 ds v/khu vijk/k & fdl vf/kfu;e ds
v/khu xfBr fo'ks"k U;k;ky; ,sls vijk/k dk fopkj.k djus ds fy, l{ke gS\ vfHkfu/kkZfjr]
,sls vijk/kksa dk fopkj.k ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] 2012 ds v/khu
xfBr fo'ks"k U;k;ky; }kjk fd;k tk,xkA 109 129
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UNLAWFUL ACTIVITIES (PREVENTION) ACT, 1967

Section 43-D – See Section 167 of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 167A 74 83

WORDS AND PHRASES:

– See Sections 2(xxix), 41(2), 42(1), 43, 44, 48, 49, 53 and 67 of the N.D.P.S. Act, 1985.

&ns[ksa Lokid vkS”kf/k vkSj eu%çHkkoh inkFkZ vf/kfu;e] 1985 dh /kkjk,a 2¼xxix½] 41¼2½] 42¼1½]
43] 44] 48] 49] 53 ,oa 67A 101 117

PART – IIA
(GUIDELINES)

1. Guidelines regarding grant of bail in offences of sexual violence. 130

PART – III
(CIRCULARS/NOTIFICATIONS)

1. Notification dated 29.06.2019 of the Commercial Tax Department, Govt. of
Madhya Pradesh regarding reduction in Stamp Duty chargeable on the
instruments of partition executed in favour of family members. 1

2. Notification dated 29.06.2019 of the Commercial Tax Department, Govt. of
Madhya Pradesh regarding reduction in Stamp Duty chargeable on the
instruments of gift executed in favour of family members. 1

3. Notification dated 29.06.2019 of the Commercial Tax Department, Govt. of
Madhya Pradesh regarding reduction in Stamp Duty chargeable on the
instruments of sale executed under Article 25 & transfer of lease under
Article 62 of Schedule 1-A. 2

4. Notification dated 29.06.2019 of the Commercial Tax Department, Govt. of
Madhya Pradesh regarding amendment in stamp duty on the instruments
executed by a person to include the name of his wife and/or his/her
daughter(s) as co-owner. 2

PART – IV
(IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS)

1. The Medical Termination of Pregnancy (Amendment) Act, 2021. 27

2. The Madhya Pradesh Civil Court (Amendment) Act, 2021. 29
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EDITORIAL
Esteemed Readers,

The feeble glimmer of hope and optimism is slowly fading away as the
COVID cases in our country are touching high numbers every single day. The
word Corona virus has been mentioned multiple times in all my editorials of
this bi-monthly since last year. It spread violently, slowed down for a while but
is now back with a resurgence. As of now, the mantras of “social-distancing”
and “stay at home and stay safe” will keep us company for a little bit longer.
Martin Luther King, Jr. said “We must accept finite disappointment, but we
must never lose infinite hope.”

Every organisation has managed to keep with the changing times and
new challenges. Identical was the case with the Indian Judiciary by espousing
virtual hearing as an alternative, since the pandemic. To ensure recourse to
justice, the role of Judiciary has become more challenging and such challenges
are likely to be further compounded in the post-pandemic epoch. Therefore,
the Academy imparting judicial education would also be shouldering greater
responsibilities in the days to come.

In the month of March, the Academy conducted Special Institutional
Training Course for Civil Judges of 2019 batch and Interactive Session on –
Key issues relating to cases of Dishonour of Cheque under the N. I. Act. On e-
Court Project, eight Special Programmes in March and one in April were also
organised by the Academy. But as the virus raised its head again, it crippled
the Academic Calendar for 2021. We decided to cancel or postpone our
educational programmes scheduled in the months of April and May this year
looking to the steep rise in COVID-19 cases.

The First Phase Institutional Induction Training Course for the newly
appointed 155 Civil Judges of 2020 batch was conducted online last year. The
dangers of the pandemic restricted us from calling them to the Academy for
their Second Phase and now for Final Phase. This was a significant
disappointment on both ends. After some semblance of normalcy, the new
Judges were excited to attend their maiden physical training in the Academy
after the pandemic first changed our medium of education in 2020. Their
absence from the campus due to the current situation has thwarted me as
well. We shall certainly cross roads with these Judges some day in the future.

JOTI Journal, besides its other contents, is an attempt to be a source of
modish legal information. Recently, the Division Bench of the Madhya Pradesh
High Court has removed the clouds over competency of a Court dealing
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commercial disputes involving arbitration in Yashwardhan Raghuwashi v. District
& Sessions Judge and another (WP No. 19656 of 2020 decided on 26.02.2021).
In another case of Pramod Yadav v. State of Madhya Pradesh and others
(Criminal Appeal No. 5189 of 2020 decided on 22.04.2021), the Division Bench
has ended the dilemma of jurisdiction of a Court under two special Acts namely;
the Scheduled Castes & Schedule Tribes (Prevention of Atrocities) Act, 1989
and the Protection of Children from Sexual Offences Act, 2012 (POCSO).
Notes on these pronouncements find place in Part-II of this issue. The Apex
Court has set out the guidelines that are to be observed while dealing bail
matters in offences of sexual violence in Aparna Bhat & ors. v. State of Madhya
Pradesh (Criminal Appeal No. 329 of 2021 decided on 18.03.2021). We have
taken this dictum in Part-II A.

As a part of Silver Jubilee celebration of this Academy, we planned a
programme of Directors’ Retreat last year which was put on an indefinite hold
looking to the onslaught of the first wave of the Corona virus. Later on, as the
situation seemed to improve for a while, the Madhya Pradesh State Judicial
Academy made history by organizing a one-of-its-kind event i.e. All India State
Judicial Academies Directors’ Retreat on 6th & 7th March, 2021 at Jabalpur.
With the persistent efforts of our Patron Hon’ble the Chief Justice, the
programme was conducted with utmost professionalism. The deliberations,
discussions and presentations in the Retreat were found to be of many-fold
purpose. This programme succeeded to achieve not only the desired results
but brought new blooms of hope for continuous and constant sharing of
experience by all the State Judicial Academies and it can be said with complete
certainty that the Retreat was useful and benevolent for all the participating
State Judicial Academies. In this issue, we have included a brief report on this
historic event with some pictorial glimpses for our honoured readers.

And, lastly, the current surge in the COVID-19 cases has sent shock-
waves throughout the nation. In this unpleasant phase, we lost some colleagues
of our district judiciary, the loss of whom has put all of us in an unbridled
sorrow. A feeling resonated by everyone of us.

As the saying goes – “It is only in our darkest hours that we may discover
the true strength of the brilliant light within ourselves that can never, ever, be
dimmed.” In these testing times, I expect each of you is taking good care of
yourself and the people around you.

Ramkumar Choubey
Director
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ALL INDIA STATE JUDICIAL ACADEMIES DIRECTORS' RETREAT 
6  & 7  MARCH, 2021 AT MANAS BHAWAN, JABALPURth th

GLIMPSES OF INAUGURAL CEREMONY

Hon'ble the President of India Shri Ram Nath Kovind & other dignitaries on the dais

Hon'ble the President of India inaugurating the Retreat by lighting the lamp
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Hon'ble Shri Justice Mohammad Rafiq, Chief Justice delivering Welcome Address

Hon'ble the President of India addressing the august gathering

ALL INDIA STATE JUDICIAL ACADEMIES DIRECTORS' RETREAT 
6  & 7  MARCH, 2021 AT MANAS BHAWAN, JABALPURth th

GLIMPSES OF INAUGURAL CEREMONY
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Hon'ble the President of India addressing the august gathering

Hon'ble Shri Justice Prakash Shrivastava, Chairman, MPSJA
proposing the Vote of Thanks

ALL INDIA STATE JUDICIAL ACADEMIES DIRECTORS' RETREAT 
6  & 7  MARCH, 2021 AT MANAS BHAWAN, JABALPURth th

GLIMPSES OF INAUGURAL CEREMONY
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Hon'ble the President of India & other dignitaries with Chairmen/Judges In-charge of
participating State Judicial Academies

Hon'ble the President of India & other dignitaries with Directors of participating 
State Judicial Academies

ALL INDIA STATE JUDICIAL ACADEMIES DIRECTORS' RETREAT 
6  & 7  MARCH, 2021th th

GROUP PHOTOGRAPH
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Plenary Session – 1 - 06.03.2021 Chaired by Hon'ble Shri Justice S. Ravindra Bhat, 
Judge, Supreme Court of India and Co-chaired by Hon'ble Shri Justice Sanjay Karol,

Chief Justice of the High Court of Judicature at Patna

Plenary Session – 2 - 06.03.2021 Chaired by Hon'ble Shri Justice Hemant Gupta, Judge,
Supreme Court of India and Co-chaired by Hon'ble Shri Justice Biswanath Samadder,

Chief Justice, High Court of Meghalaya

Plenary Session – 3 - 07.03.2021 Chaired by Hon'ble Shri Justice Dipankar Datta, 
Chief Justice, Bombay High Court

ALL INDIA STATE JUDICIAL ACADEMIES DIRECTORS' RETREAT 
6  & 7  MARCH, 2021 AT MPSJA, JABALPURth th

GLIMPSES OF PLENARY SESSIONS
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Plenary Session – 4 - 07.03.2021 Chaired by Hon'ble Shri Justice Pankaj Mithal, 
Chief Justice, High Court of Jammu & Kashmir

Sharing of Best Practices & Presentation Session - 07.03.2021 Chaired by
Hon'ble Shri Justice Abhay Shreeniwas Oka, Chief Justice, Karnataka High Court

Release of "Concept Note" on Retreat in the Valedictory Session

ALL INDIA STATE JUDICIAL ACADEMIES DIRECTORS' RETREAT 
6  & 7  MARCH, 2021 AT MPSJA, JABALPURth th

GLIMPSES OF THE PLENARY SESSIONS
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Open interaction and discussion amongst the participants during the
Plenary Sessions of Retreat

ALL INDIA STATE JUDICIAL ACADEMIES DIRECTORS' RETREAT 
6  & 7  MARCH, 2021 AT MPSJA, JABALPURth th

GLIMPSES OF THE PLENARY SESSIONS



J OTI  J OURNAL - APRIL 2021 - PART I 40

The Madhya Pradesh State Judicial Academy, in its maiden venture 
th th

organized “All India State Judicial Academies Directors' Retreat” on 6  & 7  

March, 2021 at Jabalpur with the objective to provide a platform to all the 

State Judicial Academies (SJAs) across the country to deliberate upon 

diverse themes of judicial education and training and to share the best 

practices prevalent amongst these Academies for achieving overall judicial 

excellence.

The programme was inaugurated by Hon'ble the President of India 
th

Shri Ram Nath Kovind on Saturday, the 6  March, 2021 at Manas Bhawan. 

Hon'ble Governor of Madhya Pradesh Smt. Anandiben Patel and Hon'ble 

Chief Minister of Madhya Pradesh Shri Shivraj Singh Chouhan, Hon'ble 

Chief Justice of India Shri Justice Sharad Arvind Bobde, Hon'ble Judges of 

the Supreme Court Shri Justice N.V. Ramana, Shri Justice Ashok Bhushan, 

Shri Justice Hemant Gupta and Shri Justice S. Ravindra Bhat, Hon'ble the 

Chief Justices of High Court of Karnataka, Punjab & Haryana, Bombay, 

Meghalaya, Jammu & Kashmir and Patna, Shri Justice Abhay Shreeniwas 

Oka, Shri Justice Ravi Shanker Jha, Shri Justice Dipankar Datta, Shri Justice 

Biswanath Somadder, Shri Justice Pankaj Mithal and Shri Justice Sanjay 

Karol, respectively, Chairmen/Judges In-charge/Presidents and Directors of 

State Judicial Academies, former Judges of the Supreme Court and Judges of 

the High Court of Madhya Pradesh graced the occasion.

Four Plenary Sessions on topics like Continuous Judicial Education: 

Emerging Challenges and Opportunities, Complex Demands of Judging 

Skills, Adult Learning Andragogy in Judicial Education; Special Reference 

to Induction & Orientation Courses and Gender Sensitization, Justness and 

Social Media: Nascent Challenges of Judicial Education were also held in 

the Academy. Presentations were made and the invitees shared their 

experiences of the Retreat. A Concept Note was prepared on the Retreat 

which was presented by the Director, Madhya Pradesh State Judicial 

Academy in the valedictory session. 
l

All India State Judicial Academies Directors' Retreat
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HON'BLE SHRI JUSTICE VISHNU PRATAP SINGH CHAUHAN
DEMITS OFFICE

Hon'ble Shri  Justice Vishnu Pratap Singh Chauhan 

demitted office on His Lordship's attaining superannuation.

His Lordship was born on 15.03.1959 at Bhind. 

After obtaining degrees of M.Sc., B.Ed. & LL.B., joined 

Madhya Pradesh Judicial Services as Civil Judge Class II 

on 08.10.1985. His Lordship was Promoted to Higher 

Judicial Services as Additional District & Sessions Judge 

on 01.06.1998.  Was granted Selection Grade Scale w.e.f. 26.02.2006 and 

Super Time Scale w.e.f. 19.10.2014.

His Lordship worked in different capacities at various places at Bhopal, 

Alirajpur, Raghogarh, Indore, Mahasamund, Baloda-Bazar, Narsinghpur, 

Chhatarpur, Mungaoli, Chhindwara, Guna, Gwalior, Sidhi, Hoshangabad 

and Gwalior. His Lordship held the posts of Competent Authority, Housing 

Board, Indore, President, District Consumer Forum at Chhindwara and 

Guna and was also District & Sessions Judge, Sidhi & Hoshangabd w.e.f. 

01.04.2014 and 20.03.2017, respectively. His Lordship was District Judge 

(Inspection), Gwalior Zone, High Court of Madhya Pradesh from 

18.09.2017 till elevation. His Lordship took oath as Judge, High Court of 

Madhya Pradesh on 19.11.2018. 

 His Lordship was accorded farewell ovation on 12.03.2021 in 

the Conference Hall of South Block, High Court of Madhya Pradesh at 

Jabalpur.

We on behalf of JOTI Journal, wish His Lordship a healthy, happy 

and prosperous life.
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Hon'ble Shri Justice Jagdish Prasad Gupta demitted 
office on His Lordship's attaining superannuation.

    His Lordship was born on 21.03.1959 at 
Sabalgarh, District Morena. After completion of 
education, His Lordship enrolled as an Advocate in the 
State Bar Council of Madhya Pradesh and started 
practising under the able guidance of Late Shri Bahadur 
Singh Dhakad, Senior Advocate, Sabalgarh. His 
Lordship joined M.P. Judicial Services as Civil Judge 

Class II on 05.03.1983. Promoted to Higher Judicial Services as Additional 
District & Sessions Judge on 04.06.1996. His Lordship granted Selection 
Scale on 01.06.2002 and Super Time Scale on 02.01.2012.

His Lordship worked in different capacities at Morena, Bhopal, Sehore, 
Begumganj (Raisen), Guna, Datia, Shivpuri, Indore, Tikamgarh. Also 
served as Deputy Welfare Commissioner (Bhopal Gas Commission), 
Additional Registrar (Judl.), Additional Registrar (Vig), High Court of 
Madhya Pradesh.

His Lordship was also Director, Judicial Officers' Training & Research 
Institute (JOTRI) now Madhya Pradesh State Judicial Academy (MPSJA). 
As Director, MPSJA, His Lordship had the distinct opportunity of imparting 
Induction Training Course to more than 460 newly appointed Civil Judges 
Class II of 2007, 2008, 2010 and 2011 batches and also conducted various 
Refresher Courses and Workshops for the Judicial Officers. It is worth 
mentioning here that during his tenure, JOTRI (now MPSJA) became 
perhaps the only Academy in the country to have conducted a week-long 
training course on the use of lap-top computers provided to the Judges of the 
District Judiciary.   

His Lordship worked as District & Sessions Judge, Ujjain and 
thereafter as Principal Registrar, High Court of M.P., Bench Gwalior. Was 
elevated as Additional Judge on 07.04.2016 and bacame Permanent Judge, 
High Court of Madhya Pradesh on 17.03.2018.  

 His Lordship was accorded farewell ovation on 19.03.2021 in 
the Conference Hall of South Block, High Court of Madhya Pradesh at 
Jabalpur.

We on behalf of JOTI Journal, wish His Lordship a healthy, happy 
and prosperous life.



HON'BLE SHRI JUSTICE JAGDISH PRASAD GUPTA 
DEMITS OFFICE
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Hon'ble Shri Justice Mohammad Fahim Anwar 
demitted office on His Lordship's attaining superannuation.

His Lordship was born on 05.04.1959 in Sehore.  
After obtaining degrees of M.Sc. and LL.B., His 
Lordship joined Madhya Pradesh Judicial Services as 
Civil Judge Class II on 06.11.1985. Promoted to Higher 
Judicial Services as Additional District & Sessions Judge 

on 05.11.1997. His Lordship was granted Selection Grade Scale w.e.f. 
26.02.2006 and Super Time Scale w.e.f. 15.04.2014.

His Lordship held various posts in different capacities in the State of 
Madhya Pradesh at Sehore, Betul, Bhainsdehi, Khachraud, Bhopal, Jora, 
Gadarwara, Narsinghpur, Mandsaur, Khurai and Gwalior. Also held the 
posts of President, District Consumer Forum, Rewa, Deputy Commissioner, 
Additional Welfare Commissioner and Officiating Registrar, Bhopal Gas 
Commission, for adjudicating the compensation claim cases etc. Appointed 
as District & Sessions Judge, Hoshangabad on 06.04.2015. His Lordship 
was Registrar General, High Court of Madhya Pradesh from 01.04.2017 till 
elevation. Took oath as Judge, High Court of Madhya Pradesh on 
19.06.2018.

His Lordship was accorded farewell ovation on 01.04.2021 in 
the Conference Hall of South Block, High Court of Madhya Pradesh at 
Jabalpur.

We on behalf of JOTI Journal, wish His Lordship a healthy, happy 
and prosperous life.



HON'BLE SHRI JUSTICE MOHAMMAD FAHIM ANWAR 
DEMITS OFFICE
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OBITUARY

SHRI PURUSHOTTAM VISHNU NAMJOSHI

Shri Purushottam Vishnu Namjoshi, the then 
Director of Judicial Officers' Training Institute (as it was 
formerly known), was born on 25.05.1942. Joined 
Judicial Services in Madhya Pradesh on 23.02.1968 and 
was posted in various capacities at Khandwa, Gwalior, 
Jabalpur, Damoh, Guna and Balaghat. Was appointed as 
District & Sessions Judge, Ambikapur (now in 
Chhattisgarh) on 30.04.1992. Had the longest term as 

Director, JOTI now Madhya Pradesh State Judicial Academy (MPSJA) from 
13.05.1996 to 31.05.2002 and was also Secretary, M.P. State Legal Services 
Authority from 23.02.1998. Despite the term of his office ending in 2002, his 
unwavering spirit and determination to contribute to the field of judicial 
education didn't stop after retirement. He would inspire young minds that 
wanted to be in the field of providing justice by teaching them, by training 
them, by nurturing them. His wife Late Hon'ble Smt. Justice Manjusha 
Namjoshi served as Judge of the High Court of Madhya Pradesh from 
07.10.2005 to 19.08.2009. 

   He breathed his last on 11.04.2021 and is survived by two daughters; 
Smt. Nandini Vyas, presently Director, Rajasthan State Judicial Academy 
and Smt. Geetu Natu. His dedication to this field will never be forgotten and 
will set precedent in the field of judicial education for years to come.  

   We on behalf of JOTI Journal, express our sincere condolences to the 
bereaved family and pray that the departed soul may rest in peace and 
tranquility.



The wise man lets go of all results, whether good or bad and is 
focused on the action alone.

– Bhagavad Gita
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lfpo] ftyk fof/kd lsok izkf/kdj.k] cM+okuh

ekufld LokLF; ,oa ns[kjs[k vf/kfu;e] 2017 ¼vkxs la{ksi esa& ^^vf/kfu;e 2017**½ dh
izLrkouk ds vuqlkj ;g vf/kfu;e ekufld :X.krk ls xzLr O;fDr;kaas ds fy, ekufld LokLF;]
ns[kjs[k vkSj lsokvksa ds fy, vkSj ekufld LokLF;] ns[kjs[k vkSj lsokvksa ds ifjnku ds nkSjku ,sls
O;fDr;kasa ds vf/kdkjksa dk laj{k.k] lao/kZu vkSj muds iwjk djus rFkk muls lacaf/kr ;k muds
vkuq”kafxd fo"k;kas dk mica/k djus ds fy, vf/kfu;fer fd;k x;k gSA vf/kfu;e 2017 esa u dsoy
ekufld :X.krk@jksx dh ifjHkk"kk dks foLr`r fd;k x;k gS oju~ ,sls O;fDr dh] tgka og Lo;a
l{ke izdV gks] ;k mldh ns[kjs[k djus okys O;fDr dh lgefr dh vfuok;Zrk] mudks
tkap@mipkj@dk;Zokgh ds izR;sd Lrj ij dh tk jgh dk;Zokgh ls voxr djokus dks Hkh cy
fn;k x;k gSA

Hkkjr ljdkj ds LokLF; vkSj ifjokj dY;k.k ea=ky; dh vf/klwpuk fnukad 02 tuojh
2018 ds }kjk dsUnzh; ljdkj us fnukad 07 tqykbZ 2018 dks bl vf/kfu;e 2017 dks izoR̀r gksus
dh frfFk ds :i esa fu;r fd;k gSA vr,o vf/kfu;e 2017 dh /kkjk 1¼3½ ds vuqlkj ;g mDr
frfFk ls ykxw gks pqdk gSA

vf/kfu;e 2017 ds izo`Rr gksus ds iwoZ ekufld LokLF; vf/kfu;e] 1987 izo`Rr Fkk ftls
vf/kfu;e 2017 dh /kkjk 126 ¼1½ ds }kjk fujflr fd;k x;k gSA vf/kfu;e 2017 dh /kkjk 126
¼2½¼ch½ ds izko/kkukas ds izdk'k eas vf/kfu;e 2017 ds v/khu izkf/kdj.k] laLFkkvksa ds xBu rd
ekufld LokLF; vf/kfu;e] 1987 ds v/khu xfBr bdkbZ;ka fØ;k'khy jgsaxhA

vf/kfu;e esa dqN inksa dks ifjHkkf"kr fd;k x;k gSA U;k;kyhu dk;Zokgh ds iz;kstu ls fuEu
ifjHkk"kk,a egRoiw.kZ gSaA

 ns[kjs[k drkZ ls dksbZ ,slk O;fDr vfHkizsr gS tks ekufld :i
ls :X.k O;fDr ds lkFk jgrk gS vkSj ml O;fDr dh ns[kjs[k djus ds fy, mRrjnk;h gS rFkk blds
varxZr ukrsnkj ;k dksbZ vU; O;fDr Hkh gS tks bl ÑR; dk ;k rks fu%'kqYd ;k ikfjJfed ds lkFk
ikyu djrk gSA

 dqVqac ls O;fDr;kas dk dksbZ ,slk lewg vfHkizsr gS] tks jDr] nRrd
;k fookg }kjk lEcfU/kr gSA

PART - I
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 eftLVªsV ls vfHkizsr gS&

(i) n.M izfØ;k lafgrk] 1973 ¼1974 dk 2½ dh /kkjk 2 ds [kaM ¼V½ ds vFkZ ds varxZr
fdlh egkuxj {ks= ds laca/k esa] egkuxj eftLVªsV

(ii) fdlh vU; {ks= esa laca/k esa eq[; U;kf;d eftLVªsV] mi[kaM U;kf;d eftLVªsV ;k ,slk
vU; izFke oxZ dk U;kf;d eftLVªsV ftls jkT; ljdkj] vf/klwpuk }kjk bl
vf/kfu;e ds v/khu fdlh eftLVsªV ds ÑR;ksa dk ikyu djus ds fy, l'kDr djsA

ekufld LokLF; ns[kjs[k ds varxZr fdlh
O;fDr dh ekufld fLFkfr dk fo'ys"k.k vkSj funku rFkk ,sls O;fDr dk] mudh fdlh ekufld
:X.krk ;k vk'kafdr ekufld :X.krk ds fy, mipkj vkSj ns[kjs[k rFkk iquokZl Hkh gSA

 ekufld LokLF; LFkkiu ls vk;qosZn] ;ksx vkSj
izkÑfrd fpfdRlk] ;wukuh] fl) vkSj gksE;ksiSFkh LFkkiu] pkgs o fdlh Hkh Ukke ls Kkr gks] lfgr
dksbZ LokLF; LFkkiu vfHkizsr gS tks iw.kZr% ;k Hkkxr% ekufld :X.krk ls xzLr O;fDr;kas dh ns[kjs[k
ds fy, leqfpr ljdkj] LFkkuh; izkf/kdkjh] U;kl] pkgs izkbosV gks ;k lkoZtfud] fu;xr] lgdkjh
lkslk;Vh] laxBu ;k fdlh bdkbZ ;k O;fDr }kjk LFkkfir LofeRok/khu] fu;af=r ;k vuqjf{kr fd;k
x;k gS] tgkaa ekufld :X.krk ls xzLr O;fDr ns[kjs[k] mipkj] LokLF; ykHk vkSj iquokZlu ds fy,]
vLFkk;h :i ls ;k vU;Fkk HkrhZ fd;s tkrs gS vkSj jgrs gSa ;k j[ks tkrs gaS( vkSj blds varxZr leqfpr
ljdkj] LFkkuh; izkf/kdkjh] U;kl] pkgs izkbosV gks ;k lkoZtfud] fuxr] lgdkjh lkslkbVh] laxBu
;k fdlh bdkbZ ;k O;fDr }kjk LFkkfir ;k vuqjf{kr lk/kkj.k vLirky ;k lk/kkj.k ifjp;kZ x`g
Hkh gS] fdUrq blds varxZr dqVqach fuokl LFkku ughaa gSa tgkaa ekufld :X.krk ls xzLr O;fDr vius
ukrsnkjkas ;k fe=kas ds lkFk fuokl djrk gSA

 ekufld :X.krk ls fpUru] eu%fLFkfr] vuqHkwfr]
vfHkfoU;kl ;k Lef̀r dk ,slk i;kZIr fodkj vfHkizsr gS] ftlls fu.kZ;] O;ogkj] okLrfodrk dks
igpkuus dh {kerk ;k thou dh lk/kkj.k vko';drkvksa dks iwjk djus dh ;ksX;rk] ,Ydksgy vkSj
eknd nzO;ksa ds nq:i;ksx ls lgc) O;fDr ds fpRr ds vo:) ;k viw.kZ fodkl dh ,slh n'kk gS
ftls fo'ks"k :i ls cqf)erk dh volkekU;rk ds :i esa of.kZr fd;k tkrk gSA

 ekufld :X.krk ls xzLr canh ls ekufld
:X.krk ls xzLr ,slk O;fDr vfHkizsr gS tks fdlh vijk/k dk fopkj.kk/khu gS ;k ftls fl)nks"k
Bgjk;k x;k gS vkSj fdlh tsy ;k dkjkxkj esa fu:) gSA

 ukrsnkj ls dksbZ O;fDr vfHkizsr gS ftldk ekufld :X.k O;fDr
ls jDr] fookg ;k nRrd xzg.k ds vk/kkj ij dksbZ ukrk gSA

vf/kfu;e 2017 dh /kkjk 14 ¼1½ izR;sd o;Ld O;fDr dks Lo;a ds fy, ukekafdr
izfrfuf/k fu;qfDr dk vf/kdkj iznku djrh gSA /kkjk 14 dh mi/kkjk 4 ¼³½ ds vuqlkj tgka
mi/kkjk 4 ¼d ls ?k½ esa of.kZr dksbZ O;fDr miyC/k u gks ¼tSlk fd Lora= :i ls ?kweus okys euksjksxh
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ds lkFk lkekU;r% gksrk gS½ rks cksMZ }kjk lekt dY;k.k foHkkx ds funs'kd ;k mlds }kjk ukfer
izfrfuf/k dks euksjksxh ds ukfer izfrfuf/k ds :i esa fu;qDr fd;k tk,xkA ijarq ,sls ukfer
izfrfuf/k dh fu;qfDr rd euksjksfx;kas ds fy, dk;Z djus okys fdlh iathc) laLFkku ds fdlh
izfrfuf/k dks esfMdy gsYFk izksQs'kuy ukfer izfrfuf/k ds :i esa dk;Z djus ds fy, vLFkk;h :i
ls fu;qDr dj ldrk gSA

vf/kfu;e 2017 esa] jftLVªhÑr laxBu ds izfrfuf/k dks ukefufnZ"V izfrfuf/k ds :i esa dk;Z
djus dh oSdfYid O;oLFkk dh xbZ gSA /kkjk 14 dh mi/kkjk ¼4½ dk ijarqd bl izdkj gS&

^^ijarq ekufld LokLF; o`fRrd }kjk] lkslkbZVh jftLVªhdj.k vf/kfu;e]
1860 ;k rRle; izo`Rr fdlh vU; fof/k ds v/khu jftLVªhÑr fd;k
laxBu dk izfrfuf/kRo djus okys fdlh ,sls O;fDr dks] tks ekufld
:X.krk ls xzLr fdlh O;fDr ds fy, dk;Z dj jgk gS] lac) cksMZ }kjk
ukefufnZ"V izfrfuf/k dh fu;qfDr yafcr jgus rd ukefufnZ"V izfrfuf/k ds
drZO;ksa dk fuoZgu djus ds fy, vLFkk;h :i ls yxk;k tk ldsxkA**

orZeku esa vf/kfu;e 2017 ds v/khu dksbZ cksMZ xfBr ugha gksus ds dkj.k LoPNanrk ls fopj.k
djus okys ekufld :X.k O;fDr] tks izfrfuf/k fu;qDr djus esa v{ke gSa vFkok ftudk dksbZ ukrsnkj
miyC/k ugha gks] muds laca/k esa ;g izko/kku egRoiw.kZ gSA

vf/kfu;e 2017 esa ekufld :X.krk ls xzLr O;fDr dks fof/kd lgk;rk izkIr djus ds
vf/kdkj dk mica/k gSA /kkjk 27 ds vuqlkj] ekufld :X.krk ls xzLr dksbZ O;fDr bl vf/kfu;e
ds v/khu fn, x, mlds vf/kdkjkas esa ls fdUghaa vf/kdkjksa dk iz;ksx djus ds fy, fu%'kqYd
fof/kd lsok,a izkIr djus dk gdnkj gksxkA rFkk eftLVªsV] iqfyl vf/kdkjh ;k laj{k.kh; laLFkk
dk fofgr Hkkjlk/kd O;fDr fdlh ekufld LokLF; LFkkiu ds Hkkjlk/kd fpfdRlk vf/kdkjh ;k
ekufld LokLF; o`fRrd dk ekufld :X.krk ls xzLr O;fDr dks ;g lwfpr djus dk drZO; gksxk
fd og fof/kd lsok izkf/kdj.k vf/kfu;e] 1987 ;k vU; lqlaxr fof/k;ksa ;k U;k;ky; ds fdlh
vkns'k ds v/khu fu%'kqYd fof/kd lsokvksa dk gdnkj gksxk vkSj mls lsokvkas dh miyC/krk ds fy,
laidZ C;kSjs miyC/k djk,xkA

vf/kfu;e 2017 dh /kkjk 18¼7½ esa izko/kku gS fd ,sls euksjksxh tks xjhch js[kk ls uhps
thou;kiu djus okys gSa ;k ifjR;Dr gaS ;k cs?kj gSa] fu%'kqYd ekufld LokLF; mipkj vkSj lsok,a
ikus ds ik= gSa vkSj muls l{ke ljdkj }kjk lapkfyr ;k QaMsM vkSj MsflXusVsV ekufld LokLF;
laLFkku esa dksbZ vkfFkZd 'kqYd ugha fy;k tk,xkA

vf/kfu;e 2017 dh /kkjk 100 ekufld :X.krk ls xzLr O;fDr;kas ds izfr iqfyl vf/kdkfj;ksa
ds drZO;ksa ds laca/k esa gSA ftlds vuqlkj] fdlh iqfyl Fkkus ds izR;sd Hkkjlk/kd vf/kdkjh dk
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;g drZO; gksxk fd og iqfyl Fkkus dh lhekvksa ds Hkhrj LoPNan fopj.k djrs gq, ik, tkus okys
fdlh ,sls O;fDr dks laj{kk esa ys tks O;fDr ekufld :X.krk ls xzLr gS vkSj Lo;a dh ns[kjs[k djus
esa vleFkZ gS vFkok og O;fDr ekufld :X.krk ds dkj.k Lo;a ;k vU; O;fDr;kas ds fy, tksf[ke
gSA

fdlh iqfyl Fkkus dk Hkkjlk/kd vf/kdkjh ml O;fDr dks ftls laj{kk esa fy;k x;k gS ,slh
laj{kk esa mls fy, tkus ds vk/kkj lwfpr djsxkA ;fn iqfyl vf/kdkjh dh jk; esa ,sls O;fDr dks
mu vk/kkjkas dks le>us esa dfBukbZ gksxh rks mlds ukefufnZ"V izfrfuf/k dks vk/kkj lwfpr djsxkA
laj{kk esa fy, x, izR;sd O;fDr dks] ;FkklaHko 'kh?kz fdUrq laj{kk esa fy, tkus ds pkSchl ?kaVs ds
Hkhrj O;fDr dh LokLF; laca/kh ns[kjs[k dh vko';drkvksa dk fu/kkZj.k djus ds fy, utnhd ds
yksd LokLF; LFkkiu esa ys tk;k tk,xkA ysfdu laj{kk esa fy, x;s fdlh Hkh O;fDr dks fdUgha Hkh
ifjfLFkfr;ksa esa iqfyl ykWd&vi ;k dkjkxkj esa fu:) ugha fd;k tk,xkA

yksd LokLF; LFkkiu dk Hkkjlk/kd fpfdRlk vf/kdkjh] O;fDr dk fu/kkZj.k djus dk
mRrjnk;h gksxk vkSj ekufld :X.krk ls xzLr O;fDr dh vko';drkvkas ij fof'k"V ifjfLFkfr;ksa
esa bl vf/kfu;e ds mica/kks ds vuqlkj /;ku fn;k tk,xkA yksd LokLF; LFkkiu dk Hkkjlk/kd
fpfdRlk vf/kdkjh ;k ekufld LokLF; of̀Rrd dk] ;fn O;fDr ds fu/kkZj.k ij ;g fu"d"kZ gS fd
,sls O;fDr dks ,slh izÑfr ;k fMxzh dh dksbZ ekufld :X.krk ugha gS ftlesa mls ekufld LokLF;
LFkkiu esa HkrhZ djuk visf{kr gS] og vius fu/kkZj.k dh lwpuk ml iqfyl vf/kdkjh dks nsxk ftlus
ml O;fDr dks laj{kk esa fy;k Fkk vkSj iqfyl vf/kdkjh ml O;fDr dks mlds fuokl LFkku ij ;k
cs?kj O;fDr;kas dh n'kk esa cs?kj O;fDr;kas ds fdlh ljdkjh LFkkiuk esa ys tk,xkA ekufld :X.krk
ls xzLr fdlh O;fDr dh n'kk esa] tks cs?kj gS ;k tks leqnk; esa LoPNan fopj.k djrs gq, ik;k tkrk
gS] xqe'kqnk O;fDr dh izFke lwpuk fjiksVZ lacaf/kr iqfyl Fkkus esa ntZ dh tk,xh vkSj Fkkuk vf/kdkjh
dk ,sls O;fDr ds dqVqac dk irk yxkus dk vkSj mlds dqVqac dks O;fDr ds fBdkus ds ckjs esa lwfpr
djus dk drZO; gksxkA

vf/kfu;e 2017 esa ;g izko/kku gS fd fdlh izkbosV fuokl LFkku esa ekufld :X.krk ls xzLr
fdlh O;fDr ds izfr ;fn cqjk crkZo fd;k tkrk gS ;k mis{kk dh tkrh gS rc lacaf/kr iqfyl Fkkus
dk Hkkjlk/kd vf/kdkjh eftLVªsV dks fjiksVZ djsxkA ftl ij vkxs dk;Zokgh dh tk,xhA

/kkjk 101¼1½ ds vuqlkj] iqfyl Fkkus dk Hkkjlk/kd vf/kdkjh iqfyl Fkkus dh lhekvkas ds
Hkhrj fuokl djus okys ekufld :X.krk ls xzLr O;fDr ds lkFk cqjk crkZo ;k mis{kk fd, tkus
dh tkudkjh gksus ij rqjar eftLVªsV dks] ftldh LFkkuh; vf/kdkfjrk dh lhekvksaa ds Hkhrj
ekufld :X.krk ls xzLr O;fDr fuokl djrk gS] bl rF; dh fjiksVZ djsxkA /kkjk 101¼2½ ds
vuqlkj] dksbZ izkbosV O;fDr Hkh mls ekufld :X.krk ls xzLr O;fDr ds lkFk cqjk crkZo ;k mis{kk
fd, tkus dh tkudkjh gksus ij bl rF; dh fjiksVZ ml iqfyl Fkkus ds Hkkjlk/kd iqfyl vf/kdkjh
dks dj ldrk gS ftldh vf/kdkfjrk ds Hkhrj ekufld :X.krk ls xzLr O;fDr fuokl djrk gSA
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/kkjk 101¼3½ esa izko/kku gS fd eftLVªsV iqfyl vf/kdkjh dh fjiksVZ ds vk/kkj ij ;k vU;Fkk
tkudkjh feyus ij fd mldh vf/kdkfjrk dh LFkkuh; lhekvksaa ds Hkhrj ekufld :X.krk ls xzLr
O;fDr ds lkFk cqjk crkZo fd;k tk jgk gS ;k mldh mis{kk dh tk jgh gS] ekufld :X.krk ls
xzLr O;fDr dks vius le{k is'k djk ldsxk vkSj /kkjk 102 ds mica/kkas ds vuqlkj dksbZ vkns'k ikfjr
dj ldsxkA

vf/kfu;e 2017 dh /kkjk 102 esa eftLVªsV }kjk ekufld :X.krk ls xzLr O;fDr dk ekufld
LokLF; LFkkiuk esa izog.k ;k HkrhZ djus dh izfØ;k fofgr dh xbZ gSA ftlds vuqlkj] tc ekufld
:X.krk ls xzLr dksbZ O;fDr ;k ,slk O;fDr ftls ekufld :X.krk gks ldrh gS] eftLVªsV ds le{k
gkftj gksrk gS ;k yk;k tkrk gS rks eftLVªsV&

¼d½ fyf[kr vkns'k dj ldsxk fd O;fDr dks fu/kkZj.k vkSj mipkj ds fy, fdlh yksd ekufld
LokLF; LFkkiu esa ys tk;k tk,] ;fn vko';drk gks vkSj ekufld LokLF; LFkkiu ml
O;fDr ds lkFk vf/kfu;e ds mica/kksa ds vuqlkj O;ogkj djsxk( ;k

¼[k½ ekufld LokLF; LFkkiu ds Hkkjlk/kd fpfdRlk vf/kdkj ;k ekufld LokLF; LFkkiu
o`fRrd dks] ml O;fDr ds fu/kkZj.k vkSj vko';d mipkj] ;fn dksbZ gks] dh ;kstuk cukus
gsrq leFkZ cukus ds fy, vkSj ekufld LokLF; LFkkiu esa ,slh vof/k ds fy, tks nl fnukas
ls vf/kd dh ughaa gksxh] ekufld :X.krk ls xzLr O;fDr dh HkrhZ dks izkf/kÑr djus ds fy,
fyf[kr vkns'k dj ldsxkA

fufnZ"V fu/kkZj.k dh vof/k ds iwjk gksus ij] ekufld LokLF; LFkkiuk dk Hkkjlk/kd fpfdRlk
vf/kdkjh ;k ekufld LFkkiu o`fRrd] eftLVªsV dks ,d fjiksVZ izLrqr djsxk vkSj O;fDr ds lkFk
bl vf/kfu;e ds mica/kksa ds vuqlkj gh O;ogkj fd;k tk,xkA

ekufld :X.krk ls xzflr@xzflr gksus dh laHkkouk okys O;fDr ds laca/k esa U;k;ky; dh
Hkwfedk ,oa nkf;Ro le>uk vko';d gSA fujflr ekufld LokLF; vf/kfu;e] 1987 ds v/;k;
4 ds Hkkx 3 esa fdlh ekufld :X.k O;fDr dks ekufld fpfdRlky; esa mipkj o ns[kjs[k gsrq HkrhZ
djus ds laca/k esa eftLVªsV }kjk vkns'k ;kfu fjlsI'ku vkMZj nsus dh izfØ;k fo"k;d izko/kku fd,
x, FksA fujflr vf/kfu;e esa euksfpfdRlky; ;k ekufld :X.k ds ifjtu }kjk vkosnu fd;s tkus
o ekufld :X.k O;fDr dks iqfyl vf/kdkjh ;k izkbosV O;fDr }kjk izLrqr fd;s tkus ij fjlsI'ku
vkMZj tkjh djus dk izko/kku djrk FkkA bu izko/kkuksa esa fdlh ekufld :X.k O;fDr dks
euksfpfdRlky; esa fofgr vof/k ls vf/kd le; rd j[ks tkus ds fy, eftLVªsV ds vkns'k dh
vis{kk ,d vfuok;Zrk FkhA

vf/kfu;e 2017 esa ekufld :X.k O;fDr ds fdlh fpfdRlky;@euksfpfdRlky; esa HkrhZ
;k j[ks tkus dh vof/k fu/kkZj.k ds fy, eftLVªsV ds vkns'k dh vis{kk dks lhfer djrs gq, izfØ;k
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dks ljy fd;k x;k gSA /kkjk 100 ls 102 ds izko/kkuksa ls Li"V gS fd eftLVªsV ds le{k dk;Zokgh
dh fLFkfr dks ek= dqN ifjfLFkfr;ksa rd lhfer j[kk x;k gS vkSj mlesa Hkh eftLVªsV }kjk ,d ckj
euksfpfdRlky;@fpfdRlky; esa j[kus dk vkns'k nsus ds i'pkr~ vof/k esa o`f) ds fy, iqu%
eftLVªsV ds ikl tkus dh vko';drk dks Hkh f'kfFky dj fn;k x;k gSA

euksjksfx;kas dks nks oxks± esa ckWaVk x;k gS&

1- ,sls euksjksxh tks Lo;a mipkj gsrq tkus vkSj vf/kfu;e ds izko/kkukas ds varxZr mipkj gsrq
o vU; izfØ;kxr dk;Z gsrq lgefr nsus esa l{ke gSa(

2- ,sls euksjksxh tks euksjksx ds dkj.k Lora= fof/kd lgefr nsus esa vleFkZ gSaA

;s nks oxZ vkxs vkSj nks oxks± esa foHkkftr fd, x, gSa&

,d- ,sls euksjksxh tks ifjokj@ns[kjs[k djus okyksa ds lkFk jgrs gSa(

nks- ,sls euksjksxh tks Lora= :i ls fopj.k djrs jgrs gSaA

vf/kfu;e 2017 dk v/;k; 12 ^^LoSfPNd jksxh^^ ds :i esa fdlh ekufld LokLF; LFkkiu
esa O;fDr ds HkrhZ gksus ds laca/k esa izfØ;k fu/kkZfjr djrk gS o ,slh izfØ;k ls gh Li"V gS fd blesa
U;k;ky; dh fdlh vuqefr@vkns'k dh dgha vko';drk ugha gSA euksjksxh dks mipkj] iquokZl o
ns[kjs[k gsrq fujflr vf/kfu;e 1987 o vf/kfu;e 2017 ds varxZr euksjksfx;ksa ds mijksDr
oxhZdj.k ds vk/kkj ij izfØ;k esa fHkUurk gSA

vf/kfu;e 2017 ds v/;k; 13 esa micaf/kr ,sls euksjksfx;ksa] tks Lora= fof/kd lgefr nsus
o Lo;a mipkj gsrq tkus esa vleFkZ gSa vkSj Lora= :i ls fopj.k djus okys gSa] dks mipkj gsrq
Hkstus@fHktokus dh izfØ;k la{ksi esa fcUnqokj bl izdkj gS&

1- iqfyl Fkkus ds Hkkjlk/kd vf/kdkjh }kjk /kkjk 100 ¼1½ ds vuqlkj] vius Fkkuk {ks= esa fdlh
euksjksxh gS dks laj{k.k esa fy;k tkuk vkSj ,sls euksjksxh vkSj ;fn og Lo;a le>us esa leFkZ
u gks rks mlds ukrsnkj ;k fe=@ukfer izfrfuf/k dks] mls laj{k.k esa ysus ds dkj.k lwfpr
djukA [/kkjk 100¼2½]

2- laj{k.k esa fy;s x;s ,sls euksjksxh O;fDr dks ;Fkk'kh?kz] laj{k.k esa ysus ds 24 ?kaVs ds Hkhrj]
utnhdh yksd LokLF; ns[kjs[k laLFkku ¼/kkjk 2¼r½ esa ifjHkkf"kr½ esa mlds LokLF; ds vkadyu
gsrq ys tkukA [/kkjk 100¼3½]

3- laj{k.k esa fy;s x;s O;fDr dks fdlh Hkh ifjfLFkfr esa iqfyl ykWdvi ;k tsy esa ugha j[kk
tkukA [/kkjk 100¼4½]
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4- yksd LokLF; ns[kjs[k laLFkku ds izHkkjh fpfdRlkf/kdkjh }kjk euksjksxh O;fDr ds LokLF; dk
vkadyu djuk vkSj ifjfLFkfr;ksa dks ns[krs gq, mlds euksjksx ds vuqlkj mldh vko';drkvksa
ds vuq:i dk;Zokgh dh tkukA [/kkjk 100¼5½]

5- fpfdRlkf/kdkjh vFkok yksd LokLF; ns[kjs[k laLFkku ds izHkkjh }kjk vkadyu i'pkr~ ;g
ik;s tkus ij fd euksjksx ,slh fMxzh dk ugha gS fd euksjksxh dks HkrhZ fd;k tkos] ogk¡ vkadyu
dh tkudkjh iqfyl vf/kdkjh dks nsuk rFkk euksjksxh dks mlds ?kj ;k cs?kj gksus dh fLFkfr
esa LFkkfir 'kkldh; laLFkku esa ys tkukA [/kkjk 100¼6½]

6- fpfdRlkf/kdkjh vFkok yksd LokLF; ns[kjs[k laLFkku ds izHkkjh }kjk vkadyu i'pkr ;g
ik;s tkus ij fd euksjksx ,slh fMxzh dk gS fd euksjksxh dks HkrhZ djds mipkj vko';d gS
ogk¡ mls ekufld LokLF; laLFkku esa HkrhZ dj mipkj djukA [/kkjk 100¼5½]

7- fpfdRlkf/kdkjh ;k mlds }kjk vLFkk;h :i ls fu;qDr euksjksxh dk ukfer izfrfuf/k ,sls
euksjksxh dks ftls HkrhZ jgdj mipkj dh vko';drk gS] vf/kfu;e 2017 dh /kkjk 89 ds
varxZr mls mipkj gsrq HkrhZ djokus dh dk;Zokgh djsaxsA

8- tgka euksjksxh O;fDr dk mlds ifjokj ;k fj'rsnkjksa us ifjR;kx dj fn;k gks ogka l{ke
ljdkj mls mi;qDr lg;ksx miyC/k djok,xh ftlesa mls ifjokj x`g esa vf/kdkj vkSj
mlesa jgus ds vf/kdkj ds iz;ksx ds fy, fof/kd lgk;rk miyC/k djokuk Hkh lfEefyr gSA
[/kkjk 19¼2½]

9- ekufld LokLF; laLFkku esa euksjksx ds laca/k esa mipkj ys jgs O;fDr ds fMLpktZ ds le;
mi;qDr O;fDr] ftlds lkFk euksjksxh fMLpktZ i'pkr~ jgsxk] dks euksfpfdRld mi;qDr
mipkj o lsokvksa ds ckjs esa crk,xk vkSj bl laca/k esa ,d IykWu Hkh rS;kj djuk lqfuf'pr
djsxkA [/kkjk 98]

10- ,sls euksjksxh O;fDr] tks cs?kj gSa ;k {ks= esa fopj.k djrs gq, ik, tkrs gSa] ds laca/k esa
lacaf/kr Fkkus ij xqe balku laca/kh izFke lwpuk fjiksVZ ntZ dh tk,xh vkSj ,sls Fkkus ds izHkkjh
dk ;g nkf;Ro gksxk fd og ,sls O;fDr ds ifjokj dks [kksts vkSj mls ,sls O;fDr ds ckjs
esa tkudkjh nsA [/kkjk 100¼7½]

1- iqfyl Fkkus ds Hkkjlk/kd vf/kdkjh }kjk mlds Fkkuk {ks= esa fuokljr] dksbZ euksjksxh O;fDr
ftlds lkFk nqO;Zogkj fd;k tk jgk gS ;k ifjR;kx fd;k x;k gS] ds ckjs esa eftLVªsV dks
fjiksVZ djukA [/kkjk 101¼1½]

2- izkbosV O;fDr }kjk fdlh euksjksxh] ftlds lkFk mldh ns[kjs[k ds fy, mRrjnk;h
O;fDr }kjk nqO;Zogkj fd;k tk jgk gS ;k ifjR;kx fd;k x;k gS] dh lwpuk iqfyl Fkkus ds
Hkkjlk/kd vf/kdkjh dks nsukA [/kkjk 101¼2½]
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3- fdlh euksjksxh ds lkFk nqO;Zogkj ;k ifjR;kx fd;s tkus dh fjiksVZ ij ;k vU;Fkk eftLVªsV
}kjk ,sls euksjksxh dks mlds le{k izLrqr djus dk vkns'k nsuk o mlds laca/k esa /kkjk 102
ds vuqlkj vkns'k ikfjr djukA [/kkjk 101¼3½]

4- tgka dksbZ euksjksxh ;k tks euksjksxh gks ldrk gS eftLVªsV ds le{k yk;k tkrk gS ogka /kkjk
102¼5½ ds vuqlkj] eftLVªsV fyf[kr esa ;g vkns'k dj ldrk gS fd %&

,- ,sls O;fDr dks vkadyu vkSj mipkj gsrq] ;fn vko';d gks rks yksd ekufld LokLF;
LFkkiuk esa Hkstk tkos vkSj ekufld LokLF; LFkkiuk ,sls O;fDr ds laca/k esa vf/kfu;e
ds izko/kkuksa ds vuqlkj dk;Z djsxk( ;k

ch- euksjksxh dk fdlh ekufld LokLF; laLFkku esa 10 fnu ls vuf/kd dk izos'k izkf/kÑr
djs rkfd fpfdRlkf/kdkjh ;k ekufld LokLF; laLFkku ds izHkkjh ,sls O;fDr dk
vkadyu dj mi;qDr mipkj] ;fn dksbZ gks] dh ;kstuk cuk ldsA ,slh vkadyu
vof/k dh iw.kZrk ij fpfdRlkf/kdkjh ;k ekufld LokLF; laLFkku ds izHkkjh eftLVªsV
dks fjiksVZ is'k djsaxs vkSj ,sls O;fDr ds laca/k esa vf/kfu;e ds izko/kkuksa ds vuqlkj
dk;Zokgh dh tkosxhA

vf/kfu;e 2017 dh /kkjk 106 vf/kfu;e ;k mlds v/khu cuk, x, fu;eksa ;k fofu;eksa ds
mica/kksa ds mYya?ku ds fy, n.M dk izko/kku djrh gSA bl izko/kku vuqlkj izFke vijk/k ds fy,
N% ekg rd ds dkjkokl ;k nl gtkj :i;s rd ds vFkZn.M ;k nksuksa ls n.Muh; gksus dk
izko/kku gSA blh izdkj fdlh i'pkrorhZ mYya?ku ds fy, dkjkokl ls ftldh vof/k nks o"kZ rd
dh gks ldsxh ;k vFkZn.M] tks ipkl gtkj :i;s ls de dk ugha gksxk fdUrq tks ikap yk[k :i;s
rd dk gks ldsxk ;k nksuksa ls] n.Muh; gksus dk izko/kku fd;k x;k gSA

bl izko/kku ;k vf/kfu;e 2017 ds fdlh vU; izko/kku esa /kkjk 106 ds vijk/k ds
laKs;@vlaKs; gksus] tekurh;@vtekurh; gksus] 'keuh;@v'keuh; gksus] fdl U;k;ky; }kjk
fopkj.kh; gksaxs blds laca/k esa dksbZ izko/kku ugha gSaA vr% /kkjk 4 n.M izfØ;k lafgrk] 1973 ds
izko/kku ds izdk'k esa n.M izfØ;k lafgrk] 1973 dh vuqlwph 1 ds Hkkx nks ds izko/kku izHkkoh gksaxsA
rnuqlkj vf/kfu;e 2017 dh /kkjk 106 ds varxZr vkus okys vijk/k vlaKs; o tekurh; gSa ,oa
fdlh Hkh eftLVªsV }kjk fopkj.kh; gSaA lkFk gh buds 'keuh; gksus dk dksbZ izko/kku ugha gksus ls
,sls vijk/k v'keuh; gSaA

bl laca/k esa vf/kfu;e 2017 dh /kkjk 105 ds izko/kku egRoiw.kZ gSaA tks bl izdkj gS&

 ;fn
fdlh l{ke U;k;ky; ds le{k fdlh U;kf;d izfØ;k ds nkSjku ekufld
:X.krk dk lcwr izLrqr fd;k tkrk gS vkSj vU; i{kdkj }kjk mls pqukSrh
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nh tkrh gS rks U;k;ky; mls vkSj laoh{kk ds fy, lac) cksMZ dks fufnZ"V
djsxk vkSj cksMZ] Lo;a ;k fo'ks"kKksa dh lfefr }kjk ml O;fDr dk ftlds
ckjs esa ekufld :X.krk ls xzLr gksuk vfHkdfFkr gS] ijh{k.k djus ds
i'pkr~ U;k;ky; dks viuh jk; nsxkA

vf/kfu;e 2017 dh /kkjk 120 ds vuqlkj] blds izko/kku vU; fdlh fof/k ds mica/kksa ij
vf/keku izkIr gSaA vf/kfu;e 2017 dh /kkjk 3 fdlh O;fDr dh ekufld :X.krk dk fu/kkZj.k fdl
rjg ls] dc fd;k tk,xk bl laca/k esa izko/kku djrh gSA vf/kfu;e 2017 ds izHkko'khy gksus ds
i'pkr~ fdlh l{ke U;k;ky; ds le{k U;kf;d izfØ;k esa fdlh O;fDr dh ekufld :X.krk ls xzLr
gksus dk iz'u mRiUu gksus ij bl laca/k esa vkxkeh tkap ds fy, mls lacaf/kr cksMZ dks HkstsxkA bl
laca/k esa cksMZ lacaf/kr O;fDr ds ijh{k.k i'pkr~ mlds laca/k esa viuk vfHker U;k;ky; dks nsxkA

vf/kfu;e 2017 ds izHkko'khy gksus ds i'pkr~ fdlh l{ke U;k;ky; ¼flfoy@
vkijkf/kd@vU;½ ds le{k dh U;kf;d dk;Zokgh esa fdlh O;fDr ds ekufld :X.k gksus dk lcwr
,d i{k }kjk j[kk tkrk gS vkSj nwljs i{k }kjk mldk fojks/k fd;k tkrk gS] rks ogka ,sls U;k;ky;
dks ,sls O;fDr dh ekufld :X.krk dh tkap gsrq cksMZ dks Hkstuk gksxkA

vf/kfu;e 2017 dh /kkjk 115 esa Hkkjrh; n.M lafgrk dh /kkjk 309 ds v/khu vijk/k ds
fy, ^^xaHkhj ruko dh mi/kkj.kk** dk izko/kku fd;k x;k gSA /kkjk 115 bl izdkj gS&

¼1½ /kkjk 309 Hkkjrh; n.M lafgrk esa fdlh ckr ds gksrs gq, Hkh dksbZ
O;fDr tks vkRegR;k dk iz;kl djrk gS dks] tc rd dh vU;Fkk lkfcr
u gks] xaHkhj ruko esa gksuk mi/kkfjr fd;k tk,xk vkSj og ml lafgrk
ds v/khu fopkfjr vkSj nf.Mr ugha fd;k tk,xkA

¼2½ leqfpr izkf/kdkjh dk ;g nkf;Ro gksxk fd os xaHkhj ruko okys O;fDr
ftlus vkRegR;k dk iz;kl fd;k gS] dh iqu% vkRegR;k ds iz;kl ds
ladV dks de djus ds fy, ,sls O;fDr dks ns[kjs[k] mipkj vkSj iquokZl
iznku djsA

vf/kfu;e 2017 dh /kkjk 115 ds izko/kku /kkjk 309 Hkkjrh; n.M lafgrk ds vijk/k ds
laca/k esa fopkj.k vkSj n.M nsus dk fu"ks/k djrh gSA vf/kfu;e 2017 dh /kkjk 115 ¼lgifBr /kkjk
120½ tks /kkjk 309 Hkkjrh; n.M lafgrk ds izko/kkuksa dks oLrqr% vizHkkoh dj nsrh gS] dh oS/kkfudrk
,oa vkSfpR; ds laca/k esa ekuuh; mPpre U;k;ky; }kjk Red Lynx Confederation v. Union of
India & ors. (Special Leave to Appeal (Crl.) No. 3185/2020, order dated

11.09.2020) ds ekeys esa laKku fy;k x;k gSA bl ;kfpdk dks rFkk /kkjk 309 Hkkjrh; n.M
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lafgrk dh oS/kkfudrk ds laca/k esa yafcr vU; ;kfpdkvkas ds ,d lkFk lquokbZ gsrq j[kus dk vkns'k
fd;k gSA ;g ekeyk vHkh yafcr gSaA

tc rd mijksDr ekeys esa dksbZ fu.kZ; ugha vkrk gS] rc rd vf/kfu;e 2017 dh /kkjk 115
ds vuqlkj /kkjk 309 Hkkjrh; n.M lafgrk ds v/khu vijk/k dk fopkj.k vkLFkfxr (defer) fd;k
tkuk ;qfDr;qDr izrhr gksrk gS D;ksafd ;gka fopkj.k Hkh fu"ksf/kr gSA

nks dsUnzh; vf/kfu;e o muds izko/kku bl laca/k esa egRoiw.kZ gSa %&

1- The National Trust for the Welfare of Persons with Autism, Cerebral Palsy,

Mental Retardation and Multiple Disabilities Act, 1999

2- Rights of Persons with Disabilities Act, 2016

mDr vf/kfu;e 1999 dh /kkjk 2 ¼ts½ ekufld fu;ksZX;rk ¼Mental Retardation½ dks
fuEukuqlkj ifjHkkf"kr djrh gS %&

“persons with disability” means a person suffering from any of the conditions
relating to autism, cerebral palsy, mental retardation or a combination of any
two or more of such conditions and includes a person suffering from severe

multiple disability;

vf/kfu;e 2016 dh /kkjk 2 ¼;x½ o bldh vuqlwph eas of.kZr fofufnZ"V fu;ksZX;rkvkas esa ljy
Øekad 3 esa ekufld O;ogkj ¼Mental behaviour½ dks fu;ksZX;rk ds :i esa vafdr djrs gq,
fuEukuqlkj ifjHkkf"kr fd;k x;k gS %&

3. Mental behaviour “mental illness” means a substantial disorder of thinking,
mood, perception, orientation or memory that grossly impairs judgment,
behaviour, capacity to recognise reality or ability to meet the ordinary
demands of life, but does not include retardation which is a conditon of
arrested or incomplete development of mind of a person, specially

characterised by subnormality of intelligence.

bu nksuksa vf/kfu;ekas esa nh x;h mDr ifjHkk"kk dks vf/kfu;e 2017 esa nh x;h ekufld
:X.krk dh ifjHkk"kk ds lkFk ns[kus ij fdlh ,d esa ifjHkkf"kr Js.kh esa vkus okyk O;fDr nwljh
ifjHkk"kk esa Hkh vkus okyk izdV gksrk gS vkSj rc bu nksukssa vf/kfu;eksa ds leLr ykHkdkjh izko/kku
vf/kfu;e 2017 ds varxZr vkus okys ekufld :X.k O;fDr;kssa ds fy, Hkh ykxw gksaxsA vr% U;k;ky;
dks muds le{k dh izfØ;k esa bu nksuksa vf/kfu;ekas ds izko/kkuksa dk ykHk] izfØ;kxr fof'kf"V;kas dks
/;ku esa j[krs gq, nsus ij fopkj djuk pkfg,A
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DOMESTIC VIOLENCE ACT : KEY ISSUES
AND EMERGING TRENDS

Tajinder Singh Ajmani
OSD, MPSJA

The very object of the Protection of Women from Domestic Violence Act,
2005 (in short “the D.V. Act”) is to provide for a remedy under the civil law to
protect women from being victims of domestic violence and to prevent  occurrence
of domestic violence in the society. The statutory scheme covers those women
who are or have been in a relationship with the abuser where both parties have
lived together in a shared household and are related by consanguinity, marriage
or through a relationship in the nature of marriage or adoption. In addition,
relationships with family members living together as a joint family are also
included. Even those women who are sisters, widows, mothers, single women or
living with the abuser are entitled to legal protection under this law. It defines
the expression “domestic violence” to include actual abuse or threat or abuse
that is physical, sexual, verbal, emotional or economic. Harassment by way of
unlawful dowry demands to the woman or her relatives would also be covered
under this definition.

Violence committed prior to passing the D.V. Act

In V.D. Bhanot v. Savita Bhanot, (2012) 3 SCC 183, the Supreme Court held
that the conduct of the parties even prior to the coming into force of the D.V. Act
could be taken into consideration while passing an order under sections 18, 19
and 20 thereof. The wife who had shared a household in the past, but was no
longer residing with her husband can file a petition u/s 12, if subjected to any
act of domestic violence.

An act of domestic violence once committed, subsequent decree of divorce
will not deny the benefit to which the aggrieved person is entitled under the D.V.
Act. The unsuccessful divorce proceedings cannot adversely affect the
maintainability of application filed by the aggrieved person under the D.V. Act.
In Juveria Abdul Majid Patni v. Atif Iqbal Mansoori, (2014) 10 SCC 736 (in the
matter of muslim women), it has been held that even if it is accepted that she
has obtained ex parte Khula (divorce) under the Muslim Personal Law, the petition
u/s 12 of the D.V. Act is maintainable.

Live-in-relationship

The definition of “domestic relationship” includes ‘a relationship in
the nature of marriage’. Whether l ive-in relationship also comes under
the def init ion, this  aspect has been considered in D.Velusamy v.
D. Patchaiammal, AIR 2011 SC 479 wherein the Apex Court has observed that not
all live-in relationships will amount to a relationship in the nature of marriage to
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get the benefit of the D.V. Act; to get such benefit, the conditions must be satisfied,
and this has to be proved by evidence.

In Indra Sarma v. V. K. V. Sarma, AIR 2014 SC 309, where the women entered
into a live-in relationship with the male knowing that he was a married person, in
that situation, the Supreme Court categorically observed thus:

‘‘We may note that, in the instant case, there is no necessity
to rebut the presumption, since the appellant was aware
that the respondent was a married person even before the
commencement of their relationship, hence the status of
the appellant is that of a concubine or a mistress, who cannot
enter into relationship in the nature of a marriage. The long-
standing relationship as a concubine, though not a
relationship in the nature of a marriage, of course, may at
times, deserves protection because that woman might not
be financially independent, but we are afraid that the DV
Act does not take care of such relationships which may
perhaps call for an amendment of the definition of section
2(f) of the DV Act, which is restrictive and exhaustive....
Parliament has to ponder over these issues, bring in proper
legislation or make a proper amendment of the Act, so that
women and the chi ldren born out of  such kinds of
relat ionships be protected, though those types of
relationship might not be a relationship in the nature of a
marriage.”

In Indra Sarma (supra), some representative guidelines for testing under
what circumstances a live-in-relationship will fall within the expression ‘relationship
in the nature of marriage’ u/s 2(f) of the D.V. Act given as below;

i. Duration of period of relationship: Section 2(f) of the
DV Act has used the expression ‘at any point of time,’ which
means a reasonable period of time to maintain and continue
a relationship which may vary from case to case, depending
upon the fact situation.

ii. Shared household: The expression has been defined
u/s 2(s) of the DV Act.

iii. Pooling of Resources and Financial Arrangements:
Supporting each other, or any one of them, financially,
sharing bank accounts, acquiring immovable properties in
joint names or in the name of the woman, long term
investments in business, shares in separate and joint
names, so as to have a long standing relationship, may be
a guiding factor.
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iv. Domestic Arrangements: Entrusting the responsibility,
especially on the woman to run the home, do the household
activities like cleaning, cooking, maintaining or up keeping
the house, etc. is an indication of a relationship in the nature
of marriage.

v. Sexual Relationship: Marriage like relationship refers to
sexual relationship, not just for pleasure, but for emotional
and intimate relationship, for procreation of children, so as
to give emotional support, companionship and also material
affection, caring etc.

vi. Children: Having children is a strong indication of a
relationship in the nature of marriage. Parties, therefore,
intend to have a long standing relationship. Sharing the
responsibility for bringing up and supporting them is also a
strong indication.

vii. Socialisation in public: Holding out to the public and
socialising with friends, relations and others, as if they are
husband and wife is a strong circumstance to hold that the
relationship is in the nature of marriage.

viii. Intention and conduct of the parties: Common intention
of parties as to what their relationship is to be and to involve,
and as to their respective roles and responsibilities, primarily
determines the nature of that relationship.

Therefore, women in live-in relationship are also entitled to all the reliefs
provided in the said Act. But under what circumstances a live-in-relationship will
fall within the expression ‘relationship in the nature of marriage’ shall be
determined looking to the facts of every case by applying aforementioned guiding
principle.

Relationship-adult male person – Constitutional validity

“Respondent” is defined in section 2(q) of the D.V. Act which means any
adult male person who is, or has been, in a domestic relationship with the
aggrieved person. Constitutional validity of adult male person as respondent
was examined in Hiral P. Harsora and ors. v. Kusum Narottamdas Harsora and ors,
AIR 2016 SC 4774 on the following grounds;

(i) Under Section 18(b), when a protection order is given to the aggrieved
person, the “respondent” is prohibited from aiding or abetting the commission
of acts of domestic violence. This again would not take within its ken females
such as daughters-in-law and sisters-in-law, who may be aiding or abetting the
commission of domestic violence, and would again stultify the reach of such
protection orders.
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(ii) Section 19(1)(c) makes it clear that the Magistrate may pass a residence
order, that order will be toothless unless the relatives, which include female
relatives of the respondent, are also bound by it.

(iii) In the case of a wife or a common law wife complaining of domestic
violence, the husband’s relatives including mother-in-law and sister-in-law can
be arrayed as respondents and effective orders passed against them. But in
the case of a mother-in-law or sister-in-law who is an aggrieved person, the
respondent can only be an “adult male person” and since his relatives are not
within the main part of the definition of respondent in section 2(q), residence
orders passed by the Magistrate under section 19(1)(c) against female relatives
of such person would be unenforceable as they cannot be made parties to
petitions under the Act.

(iv) As per section 20, Magistrate may direct the respondent to pay monetary
relief to the aggrieved person. If the respondent is only to be an “adult male
person”, compensation due from a daughter-in-law to a mother-in-law for
domestic violence inflicted would not be available, whereas in a converse case,
the daughter-in-law, being a wife, would be covered by the proviso to Section
2(q) and would consequently be entitled to monetary relief against her husband
and his female relatives, which includes the mother-in-law.

(v) As per section 26, reliefs available under sections 18 to 22 may also be
sought in any legal proceeding before a civil court, family court or criminal court
Thus, an invidious discrimination will result, depending upon whether the
aggrieved person chooses to institute proceedings under the D.V. Act or chooses
to add to the reliefs available in either a pending proceeding or a later proceeding
in a civil court, family court or criminal court.

(vi) It is not difficult to conceive of a non-adult 16 or 17 year old member of
a household who can aid or abet the commission of acts of domestic violence,
or who can evict or help in evicting or excluding from a shared household an
aggrieved person. Also, a residence order which may be passed under section
19(1)(c) can get stultified if a 16 or 17 year old relative enters the portion of the
shared household in which the aggrieved person resides after a restraint order
is passed against the respondent and any of his adult relatives.

On the basis of aforementioned reasons, Supreme Court held as under
[Hiral P. Harsora (supra)]:

‘’We, therefore, set aside the impugned judgment of the
Bombay High Court and declare that the words “adult male”
in section 2(q) of the D V Act will stand deleted since these
words do not square with Article 14 of the Constitution of
India. Consequently, the proviso to section 2(q), being
rendered otiose, also stands deleted’’.



JOTI JOURNAL - APRIL 2021 -  PART I 59

Applying the principle of severability, the Apex Court also made it clear
that having struck down the expression “adult male” in section 2(q) of the D.V.
Act, the rest of the Act is left intact and can be enforced to achieve the object of
the legislation without the offending words u/s 2(q) of the D.V. Act. After the
judgment of Hiral P. Harsora (supra) the definition of “respondent” includes not
only male but female members also.

Shared household

Nature and scope of “shared household” has been considered by the three-
Judge Bench of the Supreme Court in Satish Chander Ahuja v. Sneha Ahuja, AIR
2020 SC 5397 and observed as under;

(i) it is not requirement of law that aggrieved person may either own the
premises jointly or singly or by tenanting it jointly or singly;

(ii) the household may belong to a joint family of which the Respondent is
a member irrespective of whether the Respondent or the aggrieved person has
any right, title or interest in the shared household; and

(iii) the shared household may either be owned or tenanted by the
Respondent singly or jointly.

On the basis of aforementioned observation Supreme Court held that
[Satish Chander Ahuja (supra)]

‘’We are of the view that this Court in S.R. Batra v. Taruna
Batra, (2007) 3 SCC 169 although noticed the definition of
shared household as given in section 2(s) but did not advert
to different parts of the definition which makes it clear that
for a shared household there is no such requirement that
the house may be owned singly or jointly by the husband
or taken on rent by the husband. The observation of this
Court in S.R. Batra  (supra) that def inition of shared
household in section 2(s) is not very happily worded and it
has to be interpreted, which is sensible and does not lead
to chaos in the society also does not commend us. The
definition of shared household is clear and exhaustive
definition as observed by us. The object and purpose of
the Act was to grant a right to aggrieved person, a woman
of residence in shared household. The interpretation which
is put by this Court in S.R. Batra (supra) if accepted shall
clearly frustrate the object and purpose of the Act. We, thus,
are of the opinion that the interpretation of definition of
shared household as put by this Court in S.R. Batra (supra)
is not correct interpretation and the said judgment does
not lay down the correct law’’.
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Procedure

The Central Government in exercise of power conferred by section 37 of
the said Act framed Rules namely; the Protection of Women from Domestic
Violence Rules, 2006 (hereinafter referred to as the D.V. Rules). These Rules
provides procedure to be adopted while dealing with the applications under
various sections of the D.V. Act. The same may be looked into summarily as
under:

i. Rule 5 deals with Domestic Incident Report (DIR) which is to be
submitted by Protection Officer in “Form-I” before any order is passed
under section 12, the Magistrate shall take into consideration any
DIR received by him from the Protection Officer or the Service Provider.
In Maroti Dewaji Lande v. Sau. Ganguba, 2012 CrLJ 87, the Bombay
High Court held that if there is a Domestic Incident Report that is
received by the Magistrate either from the Protection Officer or from
the Service Provider then only it is obligatory for the Magistrate to
take note of the same before passing final order of the application
made by the aggrieved person. Similarly in Anil v. Sudesh, 2014 Cr.L.J.
2025, the Punjab and Haryana High Court held that Domestic Incident
Report, could be taken into consideration only if any such report had
been received. If no report of domestic incident is received by
Magistrate from Protection Officer or Service Provider then filing of
same is not necessary. Therefore, if DIR is not available on record,
the Magistrate can pass an order without DIR.

ii. In view of sub-rule (1) of rule 6, an application under section 12 of the
D.V. Act is required to be filed in “Form-II”. The said form is exhaustive
in which the aggrieved person is required to set out the specific nature
of reliefs claimed with particular reference to the reliefs provided u/s
17 to 22.

Use of words “as nearly as possible thereto” in section 12 and rule 6
shows that the intention of the legislature was not to reject complaint
for not filing in prescribed “Form-II” (See: Milan Kumar Singh and anr.
v. State of U.P. and anr., 2007 CriLJ 4742).

iii. Rule 7 provides that every affidavit for obtaining an exparte order
under sub-section (2) of section 23 shall be filed in “Form-III”. On the
basis of the affidavit, Magistrate can grant ex parte ad-interim relief.
However, Magistrate will have to consider the nature of the reliefs
sought in the main application u/s 12(1).

In Jagadesan v. State of Tamil Nadu and ors., 2016 CrLJ 1, the Madras
High Court has held that on the basis of the material on record, it
disclosed that the wife has made a specif ic declaration in the
application filed u/s 12 of the D.V. Act and signed the verification
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column in the presence of a Protection Officer. In that situation, it was
held that an application filed u/s 23 of the Act, cannot be dismissed,
for not filing an affidavit.

iv. Sub-section (2) of section 23 read with rule 7 clearly shows that there
is no requirement of filing a separate application for interim relief
u/s 23. However, before granting an interim relief, an opportunity of
being heard has to be accorded to the respondent. The respondent
can always file a reply to the affidavit. [See: Vishal Damodar Patil v.
Vishakha Vishal Patil, 2009 CriLJ 107].

The procedure to be followed u/s 125 Code of Criminal Procedure, 1973
(in short: Cr.P.C.) shall be as per section 126 Cr.P.C. which includes permitting
the parties to lead evidence. The Court in its discretion can permit parties to adduce
evidence by filing affidavit in proceedings u/s 12 and permit cross-examination to
test veracity of the deponent. In this regard, we may see Ankit Subhash Tupe v. Mrs.
Piyusha Aniket Tupe and anr, 2018 CriLJ 3316.

It cannot be said that the Court dealing with the application under D.V.  Act
has no power or jurisdiction to allow the amendment of the said application. If
the amendment becomes necessary in view of subsequent events or to avoid
multiplicity of litigation, Court will have power to permit such an amendment. It is
said that procedure is the handmaid of justice and has to come to the aid of the
justice rather than defeating it (See: Kunapareddy alias Nookala Shanka Balaji v.
Kunapareddy Swarna Kumari and others, AIR 2016 SC 2519).

Service of Notice

As per rule 12 of the D.V. Rules, notice shall contain the names of the
person, nature of domestic violence and such other details which may facilitate
the identification of person concerned. Notice shall be served by the Protection
Officer or any other person directed by him. The notice shall be delivered to
any person in charge of such place. In case delivery is not possible, it shall be
pasted at a conspicuous place on the premises. For service of notice, Order V
of the Code of Civil Procedure Code, 1908 (in short: C.P.C.) or provisions under
Chapter VI of Cr.P.C. as far as practicable may be adopted, in addition the
Court may direct any other steps necessary with a view to expediting the
proceedings to adhere to the time limit provided in the D.V. Act.

Settlement

Section 14 of the D.V. Act provides that Magistrate may at any stage of the
proceedings direct parties to undergo counselling with any member of a Service
Provider and he shall fix the next date of hearing of the case within a period not
exceeding two months. Rule 14 of the D.V. Rules provides for procedure to be
followed by the Counsellor. As per sub rule 7, if the aggrieved person so desires,
the Counsellor shall make efforts of arriving at a settlement of the matter and
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shall record the terms of settlement and get the same endorsed by the parties.
As per sub rule 11, the Counselor shall submit his report to the Magistrate
expeditiously as far as possible for appropriate action. Sub rule13 expects from
the Court to make a preliminary inquiry from the parties and after recording
reasons for satisfaction which may include undertaking by the respondents to
refrain from repeating acts of domestic violence accept the terms with or without
conditions. The Court thereafter shall pass an order of settlement in the case.

Maintenance - Legal obligation

The amount of maintenance awarded by the Magistrate is an amount which
an aggrieved person requires to meet necessities of life and for survival. Such
amount is not limited to household necessities but also includes payment of
rental related to the shared household. In the case of Shamima Farooqui v.
Shahid Khan, AIR 2015 SC 2025, the Supreme Court has observed as follows :-

“Sometimes, a plea is advanced by the husband that he
does not have the means to pay, for he does not have a
job or his business is not doing well. These are only bald
excuses and, in fact, they have no acceptability in law. If
the husband is healthy, able bodied and is in a position to
support himself, he is under the legal obligation to support
his wife, for wife’s right to receive maintenance under
Section 125 Cr.P.C., unless disqualified, is an absolute
right.”

Return of Stridhan

Aggrieved person has a right to file an application to return of stridhan. In
Krishna Bhatacharjee v. Sarathi Choudhury and anr., 2016 CrLJ 330, it has been
held that the concept of “continuing offence” gets attracted from the date of
deprivation of stridhan, for neither the husband nor any other family members
can have any right over the stridhan and they remain the custodians. As long as
the status of the aggrieved person remains, the wife can always put forth her
claim u/s 12 of the D.V. Act and the application is not barred by limitation.

Responsibility of other relatives

An application for maintenance against the relative of deceased husband
filed by the aggrieved woman on the fact that the house where she resides
belongs to a joint family, her brother-in-law and husband carried on a joint
business, looking to the facts of the case, the Supreme Court in Ajay Kumar v.
Lata alias Sharuti and ors., AIR 2019 SC 2600 held that at this stage, for the
purpose of an interim order for maintenance, there was material which justifies
the issuance of a direction in regard to the payment of maintenance. However in
a case of different facts where application is filed against husband along with
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other relatives, the  three Judge Bench of Supreme Court in Shyamlal Devda and
ors. v. Parimala, 2020 Cr LJ 2114 held as:

‘‘There are no specific allegations as to how other relatives
of appellant No.14 have caused the acts of domestic
violence. It is also not known as to how other relatives who
are residents of Gujarat and Rajasthan can be held
responsible for award of monetary relief to the respondent.
The High Court was not right in saying that there was prima
facie case against the other appellants No.3 to 13. Since
there are no specific allegations against appellants No.3 to
13, the criminal case of domestic violence against them
cannot be continued and is liable to be quashed’’.

Determination of rights in other judicial proceedings

Any relief available under sections 18, 19, 20, 21 and 22 sought by
aggrieved person in any legal proceedings before a Civil Court, Family Court or
a Criminal Court including the residence order, even in civil proceedings against
the aggrieved person, the plaintiff can be treated as respondent. However, at
the same time, it is to be observed that the aggrieved person has to satisfy by
leading evidence that domestic violence has taken place.

Eviction of aggrieved person in due course of law

In section 17(2) of the D.V. Act contemplates that “aggrieved  person shall
not be evicted or excluded from the shared household save in accordance with
procedure established by law”. Thus, there is neither any express nor implied
bar in initiation of civil proceedings in a Court of competent jurisdiction. In
appropriate case, the competent Court can decide the claim in a properly
instituted suit by the owner as to whether the women need to be excluded or
evicted from the shared household. One most common example for eviction and
exclusion may be when the aggrieved person is provided same level of alternate
accommodation or payment of rent as contemplated by section 19 sub-section
(f) itself.

Orders passed under DV Act binding in civil court proceedings

Whether the orders interim or final passed under D.V. Act are binding in
Civil Court proceedings and Civil Court could not have taken any decision contrary
to directions issued in D.V. Act? On conjoint reading of sections 12(2), 17, 19,
20, 22, 23, 25, 26 and 28 of the D.V. Act, it can safely be said that the proceedings
under the D.V. Act and proceedings before a Civil Court, Family Court or a
Criminal Court, as mentioned in section 26 of the D.V. Act are independent
proceedings. However, the f indings/orders passed by one forum can be
considered by another forum. The Civil Court has to take into consideration the
relief already granted by the Magistrate in the proceedings under the D.V. Act
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and vice-versa. The judgment or order of Criminal Court granting an interim or
final relief u/s 19 of D.V. Act are relevant within the meaning of section 43 of the
Evidence Act and can be referred to and looked into by the Civil Court as per
the provisions of the Evidence Act.

Breach of protection order

As per rule 15 of the D.V. Rules, any resistance to the enforcement of the
orders by the respondent or any other person shall be deemed to be a breach
of protection or interim protection order. An aggrieved person may report a
breach of protection order or interim order to the Protection Officer who shall
forward a copy to the concerned Magistrate for appropriate order. If the aggrieved
person makes a complaint directly to the Magistrate or Police, a breach of
protection order shall be immediately reported to the local Police Station and
shall be dealt with as a cognizable offence as provided u/s 31 of the D.V. Act.  In
Surya Prakash v. Smt. Rachna, 2018 CriLJ 2545, the Division Bench of the High
Court of Madhya Pradesh held that any instance of domestic violence, for which
affirmative or prohibitory order has been passed u/s 18 of the D.V. Act, provision
of section 31 can be invoked. Non-payment of maintenance allowance, thus,
would be treated as breach of ‘protection order’. When charges are framed
u/s 31 or any other offences not summarily triable, the Court may separate the
proceedings.

Execution

Section 20(4) of the D.V. Act provides that the Magistrate shall send a
copy of the order for monetary relief to the In-charge of the police station within
the local limits of whose jurisdiction the respondent resides. It is pertinent to
mention here that sub-rule 5 of rule 6 of the D.V. Rules provides that the orders
of Magistrate shall be enforced in the same manner as laid down in section 125
Cr.P.C. Thus, if any person so ordered to pay the maintenance fails to comply
with the order the Magisterial Court of the competent jurisdiction, he is bound to
issue warrant for levying the amount due in the manner for levying fines as per
Section 421 Cr.P.C and may send the defaulter respondent to civil prison as per
the procedure contemplated u/s 125 Cr.P.C. In Manoj Pillai and anr. v. Smt. Prasita
Manoj Pillai, 2017 CriLJ 4174, it has been held that section 28 of the D.V. Act
lays down that the Courts shall be governed by the general provisions of Cr.P.C.
The aggrieved person may take recourse to provisions of “Chapter VII-A” of
Cr.P.C. to get the order executed. Regarding execution, certain obligations
imposed on the Protection Officer as given below ;

i. As per Rule 10 (c) Protection Officer restore the possession of the personal
effects including gift and jewellery of the aggrieved person and the shared
household to the aggrieved person
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ii. As per rule 10(d) the Protection Officer assist the aggrieved person to
regain custody of children and secured the rights to visit them under his
supervision as may be directed by the court.

iii. As per rule 10 (e) Protection Officer assist the court for enforcement of
order in proceedings u/s 12, 18, 19, 20, 21, 22 and 23 of the D.V. Act in
the manner directed by the court.

Limitation

It has been guided in J. Shyam Babu v. State of Telangana, 2017 CriLJ 4076
that to initiate proceedings and to take cognizance for the reliefs to be claimed
outcome of domestic relationship u/s 12 r/w 18 to 23 of the D.V.  Act, the question
of application of period of limitation under Chapter XXXVI of Cr.P.C. does not
arise and the same has no application but far from what in the D.V. Act provided
in case of non-payment of compensation awarded or for non-implementation of
the orders passed u/s 12, 18 to 23, to enforce the same for such violation which
tantamount to an offence to cognizance of which the period of limitation provided
by Chapter XXXVI of Cr.P.C. arises and not otherwise.

Appeal

Section 29 of the D.V. Act provides that there shall lie an appeal to the
Court of Session within thirty days from the date on which the order made by the
Magistrate is served on the aggrieved person or the respondent, as the case
may be, whichever is later. An appeal will lie u/s 29 against the final order passed
by the Magistrate under sub-section (1) of section 12 of the D.V. Act. An appeal
will also lie against orders passed under sub-section (1) and sub-section (2) of
the section 23 of the D.V. Act which are passed by the Magistrate. However,
while dealing with an appeal against the order passed u/s 23, the Appellate
Court will usually not interfere with the exercise of discretion by the learned
Magistrate. The Appellate Court will interfere only if it is found that the discretion
has been exercised arbitrarily, capriciously, perversely or if it is found that the
Court has ignored settled principles of law regulating grant or refusal of interim
relief.

An appeal u/s 29 will not be maintainable against purely procedural orders
which do not decide or determine the rights and liabilities of the parties. Order
directing personal attendance of applicants is only interlocutory procedural order
appeal u/s 29 of the D.V. Act would not be maintainable.

Whether the Sessions Court in exercise of its jurisdiction u/s 29 of the D.V.
Act has any power to pass interim orders staying the execution of the order
appealed before? Although, this aspect has not been directly argued in the
case of Shalu Ojha v. Prashant Ojha, 2015 CriLJ 63 but the Apex Court has
expressed vital observation in this regard which is as follows;
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‘‘We only note that there is no express grant of power
conferred on the Sessions Court while such power is
expressly conferred on the Magistrate under section 23.
Apart from that, the power to grant interim orders is not
always inherent in every Court. Such powers are either
expressly conferred or implied in certain circumstances. This
Court in Super Cassettes Industries Limited v. Music Broadcast
Private Limited, (2012) 5 SCC 488 : AIR 2012 SC 2144,
examined this question in detail’’.

In the case of Sabina Sahdev and ors. v. Vidur Sahdev, 2019 CriLJ 218, a
Division Bench of the Delhi High Court while answering the reference, has held
that an appeal under section 29 of the D.V. Act would be entertained and heard
without any pre-condition of deposit of the arrears of maintenance. It further
held that the pendency of such appeal shall not operate as a stay of the operation
of the order granting interim maintenance.

The provisions of the Limitation Act are applicable to appeals filed under
the D.V. Act. In K. M. Revanasiddeshwara v. Smt. K. M. Shylaja, 2012 CriLJ 2142  it
has been held that delay in filing appeal be condoned by invoking section 5 of
the Limitation Act.

Conclusion

The D.V. Act effectively protects the rights of women guaranteed under
the Constitution who are victims of violence of any kind occurring within the
family. After the judgment of Hiral P. Harsora (supra), no dilemma rests in this
regard that the definition of respondent includes not only male but female
members also. Similarly, definition of shared household is clear and exhaustive
as per law laid down in Satish Chander Ahuja (supra) which indicates that for a
shared household there is no such requirement that the house may be owned
singly or jointly by the husband or taken on rent by the husband. It is pertinent
to mention here that the object and purpose of the D.V. Act is to provide protection
to women from domestic violence but at the same time, existence of marriage is
equally important. Therefore, it is the pious obligation on Magistrate and Service
Provider that effective steps should be taken regarding counseling between the
parties in the initial stage of proceedings so that dispute is settled amicably.
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fo'ks"k drZO;LFk vf/kdkjh]
e-iz- jkT; U;kf;d vdkneh

“The success of the Juvenile Justice law is not to be measured
by the numbers of juveniles put behind the bars, but by the
number of children reformed and rehabilitated by it.”

- Kailash Satyarthi
Nobel Peace Laureate

cPps jk"Vª dh loZJs"B lEink gSaA fdlh Hkh jk"Vª dk Hkfo"; cPpksa ds gh gkFk esa gS] ijUrq
lekt esa O;kIr fHkUurkvksa vkSj lHkh {ks=ksa esa lekt dh mnklhurk ds dkj.k bu Hkkoh jk"Vª fuekZrkvksa
dk fodkl mfpr :i ls ugha gks ik jgk gS] ;gh mnklhurk cky vipkj dk dkj.k gSA cky
vijk/k ;k fd'kksj vijk/k ,d xaHkhj leL;k gS] tks iwjh nqfu;k dh fpUrk dk vuUr L=ksr curh
tk jgh gSA fodkl'khy o izxfr'khy Hkkjr esa cPpksa dk fodkl ;kstuk] vuqla/kku vkSj dY;k.k
dk izeq[k fcUnq gksuk pkfg,A ijUrq nqHkkZX; ls] ,slk ugha gks ik jgk gSA nqO;Zogkj vkSj 'kks"k.k ds
fo:) lajf{kr ,d [kq'kgky o LoLF; cpiu ds laca/k esa laoS/kkfud izko/kku vkSj ,d foLrr̀
jk"Vªh; uhfr gksus ds mijkar Hkh vkt Hkkjr o"kZ esa vf/kdka'k ckyd fcuk mfpr ns[kHkky ds] lajf{kr
o lkFkZd cpiu ls oafpr gSaA

Hkkjrh; lafo/kku dh izLrkouk] ekSfyd vf/kdkjksa o ekSfyd drZO;ksa esa cky vf/kdkjksa dh
egRrk ifjyf{kr gksrh gSA Hkkjr cky vf/kdkjksa ij la;qDr jk"Vª ?kks"k.kk o"kZ 1959 dk ,d izeq[k
gLrk{kjdrkZ Hkh gSA LokLF; vkSj ns[kHkky ds vf/kdkj] nqO;Zogkj ls lqj{kk dk vf/kdkj] 'kks"k.k ls
lqj{kk dk vf/kdkj] mis{kk ls lqj{kk ds vf/kdkj] vfHkO;fDr ds vf/kdkj vkSj iks"k.k ds vf/kdkjksa
dks vU; vf/kdkjksa lfgr cPpksa ds ewy vf/kdkjksa ds :i esa lajf{kr fd;k x;k gSA lu~ 1974 esa cky
vf/kdkjksa dks lajf{kr djus gsrq ,d o`gr jk"Vªh; uhfr fufeZr dh xbZA bl izdkj Hkkjr ljdkj ds
}kjk lkekftd fodkl dks lqfuf'pr djus ds fy, cPpksa ds iks"k.k vkSj fodkl dh ftEesnkjh yh
xbZA rn~}kjk cPpksa dks fodkl ds leku volj iznku djus dk mn~?kks"k fn;k x;kA iqu% o"kZ 1990
esa fo'o f'k[kj lEesyu esa Hkh blh izfrc)rk dks lqfuf'pr djus ds fy, ,d jk"Vªh; uhfr fufeZr
dh xbZA ;qxkas ls cky leL;kvksa ds mUewyu ds iz;kl ds mijkar Hkh vkt cPps bl ifjofrZr
lkekftd laosnukvksa (social perception) esa vfrnk#.k ncko dk vuqHko dj jgs gSaA blfy,
vkt Hkh lekt esa cPpksa dks fof'k"V egRo fn, tkus dh vko';drk fo|eku gSA

bl izHkko dks bl vk/kkj ij Hkh vuqHko fd;k tk ldrk gS fd UNICEF ds }kjk o"kZ 2005
esa fo'o esa ckydksa dh izkfLFkfr ds lanHkZ esa tks fjiksVZ izLrqr dh xbZ mldk 'kh"kZd “Child Under

Threat” FkkA
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fd'kksj U;k; ra= fof/k ds mYya?ku ds lEidZ esa vkus okys ckydksa dh fof'k"V vko';drkvksa
ds vuqdwy gh rS;kj fd;k x;k gSA bldk izeq[k mn~ns'; fof/k dk mYya?ku djus okys ckydksa dks
lq/kkjkRed iz;kl ds izkFkfed fuokj.k rFkk iquokZl o lkekthdj.k ds ek/;e ls f}rh;d fuokj.k
miyC/k djk;k tkuk gSA bl dY;k.kdkjh jkT; (welfare state) esa Hkfo"; vFkkZr~ ckydksa dh
fLFkfr ds lq/kkj dh ladYiuk dks ;FkkZr~ Lo:i fn, tkus ds fy, bl ra= ls tqM+s lHkh vaxksa dks
vius mRrjnkf;Roksa] bl fof/k dh lajpuk] blds fl)karksa vkSj gekjs }kjk fd, tk ldus okys
iz;klksa] muds izHkkoksa] izR;sd NksVs iz;kl dh egRrk dks tkuus dh vko';drk fo|eku gSA n.M
ds fofHkUu fl)kar ds leFkZu esa dbZ rdZ fo|eku gSa] ijUrq mu rdks± ls i`Fkd bl jk"Vª fuekZ.k ds
fy, ,d mRrjnk;h ukxfjd ds fuekZ.k ds iz;kl ds mn~ns'; ls bl lEiw.kZ izfØ;k dk foospu fd;k
tkuk vko';d gSA

iquokZl dh ladYiuk bl vo/kkj.kk ij vk/kkfjr gS fd vkijkf/kd O;ogkj dqN dkjdksa ds
dkj.k gksrk gSA blls bUdkj ugha fd;k tk ldrk gS fd Lora= bPNk ls dksbZ Hkh ckyd fof/k ds
mYya?ku dk pquko ugha djrk gSA blds foijhr lkekftd ifjos'k] euksoSKkfud fodkl] thou&;kiu
i)fr] ikfjokfjd leFkZu tSls dkjd O;fDr dh izfrfØ;k dks izHkkfor djrs gSaA ;|fi lHkh ekuo
leku gSa] ijarq mudh izfrfØ;k djus dk rjhdk fHkUu gSA vijk/ktU; fofHkUu dkjd gks ldrs gSa&
tSls ekrk&firk ds okRlY; vkSj i;Zos{k.k dh deh] vijk/kh lkfFk;ksa ;k lgdfeZ;ksa ls lEidZ]
vkosxiw.kZ LoHkko] o;Ld yksxksa dh rqyuk esa ckydksa ds vijk/k esa 'kkfey gksus dh vf/kd laHkkouk]
rdZ laxr fu.kZ; ysus esa vleFkZrk bR;kfnA bu lHkh dkjdksa dk lw{erk ls fo'ys"k.k fd;k tk,
rks ;g Li"V gks tkrk gS fd ckyd fof/k ds mYya?ku esa ;k U;k; iz.kkyh ds lEidZ esa rHkh vkrk
gS] tc og ,d lqj{kkRed tky (secured net) ls ckgj vkus ds dkj.k og ,d lajf{kr o lqjf{kr
cpiu ds vf/kdkj ls oafpr gks tkrk gSA vr,o ml ckyd dks rRle; dfBu ifjfLFkfr;ksa ls
la?k"kZjr ckyd ekuk tkuk pkfg,A blh ifjisz{; esa ckyd dh detksfj;ksa o ifjfLFkfr;ksa dks /;ku
esa j[krs gq, mldh leL;k dks lacksf/kr djus dk iz;kl Hkh fd;k tkuk pkfg,A

(inherent right)

la;qDr jk"Vª ckyd vf/kdkj vf/kos'ku] 1989 ds vuqPNsn 40 esa ;g izko/kku gS fd lHkh jkT;
nkf.Md fof/k ds mYya?ku esa vkus okys vFkok ,slk djus ds lafnX/k ckyd ds lkekftd iquokZl
dks izksRlkfgr djsaxs vkSj ckyd dh xfjek dk iwjk /;ku j[ksaxsA

nkf.Md fof/k ds mYya?ku esa vkus okys vFkok ,slk djus ds lafnX/k ckyd dks de ls de
fuEufyf[kr xkjaVh gksaxh %&

1- mls fof/k ds vuqlkj nks"kh lkfcr gksus rd funksZ"k ekuk tkuk(

2- mlds ;k mlds ekrk&firk ;k fof/kd vfHkHkkodksa ds ek/;e ls] vkSj ;fn mfpr gks] rks
mlds ;k ml ij vkjksfir vkjksiksa ds cpko dh rS;kjh vkSj çLrqfr esa fof/kd o vU; mi;qä
lgk;rk djkuk(
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3- fu"i{k lquokbZ esa l{ke] Lora= vkSj fu"i{k çkf/kdkjh ;k U;kf;d fudk; }kjk ckyd dh
#fp] fo'ks"k :i ls] mldh vk;q ;k fLFkfr] mlds ekrk&firk ;k fof/kd vfHkHkkodksa dks
/;ku esa j[krs gq, fujkdj.k fd;k tkuk(

4- lk{; nsus ;k vijk/k Lohdkj djus ds fy, etcwj ugha fd;k tkuk(

5- çfrdwy lkf{k;ksa dk ijh{k.k djus dk volj nsuk(

6- nkf.Md fof/k dk mYya?ku ik, tkus ij fu.kZ; ds fo#) mPp l{ke] Lora= vkSj fu"i{k
çkf/kdkjh ;k U;kf;d fudk; }kjk leh{kk fd, tkus dk vf/kdkj(

7- ;fn ckyd ç;qä Hkk"kk dks le> ;k cksy ugha ldrk gS rks nqHkkf"k, dh fu%'kqYd lgk;rk
viyC/k djkuk(

8- dk;Zokgh ds leLr izØe ij mldh futrk dk iwjk lEeku fd;k tkukA

blh lanHkZ esa fd'kksj U;k; ¼ckydksa dh ns[kjs[k ,oa laj{k.k½ vf/kfu;e] 2015 ¼,rfLeu~
i'pkr~ ^vf/kfu;e 2015^ ls lacksf/kr½ esa Hkh /kkjk 3 (xiii) esa varoZfyr iquLZFkkiu vkSj izR;korZu
dk fl)kar voyksduh; gS ftlds vuqlkj **fd'kksj U;k; iz.kkyh esa izR;sd ckyd dks lcls igys
vius ifjokj ds lkFk iqu% la;ksftr gksus vkSj bl vf/kfu;e dh ifjf/k ds v/khu vkus ds igys mlh
lkekftd&vkfFkZd vkSj lkaLÑfrd fLFkfr] ftlesa og Fkk] izR;kofrZr fd, tkus dk vf/kdkj izkIr
gksxk] tc rd ,slk izR;korZu vFkok izfrdkj mlds loksZRre fgr esa u gksA**

iquokZl vf/kfu;e 2015 dh vkRek gSA ;gh og /kqjh gS] ftlds fy, fd'kksj U;k; vf/kfu;e
o fu;e cuk, x, gSaA bl /;s; dks vf/kfu;e 2015 dh mn~nsf'kdk (Preamble) esa fuEufyf[kr
'kCnksa esa js[kkafdr fd;k x;k gS&

**fof/k ds fojks/k esa vkSj ns[kjs[k rFkk laj{k.k dh vko';drk esa vfHkdfFkr
rFkk ik;s tkus okys ckydksa dks mudh ewyHkwr vko';drkvksa dh iwfrZ
djus mudh leqfpr ns[kjs[k] laj{k.k] fodkl] mipkj] lkekftd iqu,Zdhdj.k
djus ds fy, ckydksa ds loksZRre fgr esa ;gkW blesa uhps micfU/kr
izfØ;kvksa rFkk LFkkfir laLFkkvksa vkSj fudk;ksa ds ek/;e ls rFkk muls
lEcfU/kr ekeyksa dk U;k;fu.kZ;u vkSj fuiVkjs esa ,d cky&fe=or~
n`f"Vdks.k viukdj vkSj muds iquokZlu ds fy, lEcfU/kr fof/k dk
lesdu djus vkSj mlls lEcaf/kr ;k mlds vkuq"kafxd fo"k;ksa dk
la'kks/ku djus ds fy,**

bl izdkj iquokZl esa izR;sd og dk;Z lfEefyr gS tks ckyd dh izfr"Bk dks iquLZFkkfir djus
ds fy, vko';d gSA y{; dks vf/kfu;e 2015 dh bl mn~nsf'kdk ds vkyksd esa ns[kk tk, rks bl
vf/kfu;e ds varxZr fofgr izfØ;k] fofHkUu vkns'kksa vkSj vk;keksa dks bl iquokZl ds mn~ns'; dh
izfriwfrZ ds fy, mlh n`f"Vdks.k ls fØ;kfUor tkuk pkfg,A
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iquokZl ds mn~ns'; dh izkfIr ds fy, vf/kfu;e 2015 esa jkT; dh leLr laLFkkvksa]
U;k;ikfydk] iz'kklu] iqfyl foHkkx] ou foHkkx] LokLF; foHkkx] uxj Lo'kklh fudk;] iapk;rh
jkt fudk;] bR;kfn vFkkZr~ lHkh fudk;ksa ds ,d usVodZ dh O;oLFkk dh xbZ gSA bl izdkj
fof/k] lekt o ifjfLFkfr;ksa ls la?kZ"kjr ckyd ds iquokZl ds fy, ,d cgqvk;keh n`f"Vdks.k ds
fodkl dh vko';drk ij tksj fn;k x;k gSA iquokZl HkkoukRed] 'kkjhfjd] laca/kijd] ckSf)d]
jpukRed] vk/;kfRed lHkh n`f"Vdks.k ls ckyd ds lkekftd iqu,Zdhdj.k dh izfØ;k gSA mfpr
le; ij gLr{ksi rFkk etcwr iquokZl izfØ;k gh fd'kksj vijk/kksa ¼Juvenile delinquency½ ds
jksdFkke dk ,d dkjxkj mik; Hkh gSA ;gkW ;g Hkh le>uk vko';d gS fd ;g iquokZl vko';drk
vk/kkfjr ugha] oju~ ckyd ds vf/kdkjksa ij vk/kkfjr gSA iquokZl ml ckyd dk vf/kdkj gS] ftls
jkT; ml fLFkfr rd igaqpus ls fuokfjr djus esa foQy jgk gSA

bl iquokZl ds egRo ds vFkkZUo;u ls iwoZ bl mn~ns'; ds fØ;kUo;u ds le; ekxZnf'kZr
djus okys ¼vf/kfu;e 2015 dh /kkjk 3 esa mYysf[kr½ ewyHkwr fl)karksa ij nf̀"Vikr fd;k tkuk
vko';d gSA vr,o fdlh ckyd fo'ks"k ds fy, mi;qDr iquokZl i)fr ds pquko ds iwoZ bu
fl)karksa ds vkyksd esa mldh ifjfLFkfr;kas dk foospu fd;k tkuk pkfg,A

ckyd ds fof/k ds mYya?ku ds lEidZ esa vkus ls igys o ckn esa mls lekt esa dbZ foijhr
ifjfLFkfr;ksa dk lkeuk djuk iM+rk gSA blfy, mlds mipkj ds fy, Hkh rRdky dne mBk, tkus
pkfg,A ckyd dh ifjfLFkfr;ksa dks n`f"Vxr j[krs gq, ;g iquokZl laLFkkxr o xSj laLFkkxr nkuksa
ek/;eksa ls gks ldrk gSA vr% bl foLrr̀ izfØ;k dks mfpr@izHkkoiw.kZ :i ls o.kZu rFkk bl y{;
ds lanHkZ esa ns[ks tkus ds mn~ns'; ls iquokZl dks fuEufyf[kr oxks± esa oxhZÑr fd;k tk ldrk gS&

1- tkap ds nkSjku iquokZlA

2- tkap ds mijkar iquokZlA

3- laLFkkxr iquokZlA

4- xSj&laLFkkxr iquokZlA

I.

iquokZl ds lHkh izdkjksa dk /;s; leku gS] ijarq tkap ds nkSjku iquokZl ds nkSjku vU; fl)karksa
ds lkFk&lkFk funksZf"krk dh mi/kkj.kk dks Hkh /;ku esa j[kk tkuk vko';d gSA bl Lrj ij fdlh
Hkh ,sls vk;ke dk p;u djuk tks ckyd dks ml laLFkk vFkok mlds loksZRre fgr ds pquko esa
lansg mRiUu djrk gks] iquokZl ds iz;kl dks foQy dj ldrk gSA

ckyd ds }kjk fof/k dk mYya?ku dkfjr fd;k x;k vFkok ugha] mlesa ckyd dh Hkkxhnkjh
D;k Fkh] og ifjfLFkfr;ka D;k Fkha] ftlesa mYya?ku fd;k x;k gS] bldk fu/kkZj.k fd;k tkuk 'ks"k
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gksus ls bl Lrj ij ge iquokZl dks fdlh ifjfLFkfr fo'ks"k ls lEc) ugha dj ldrs gSaA ijarq bl
Lrj ij iquokZl ds dne vR;ar egRoiw.kZ gSa] ;gh og vk;ke gS tks ckyd ds O;ogkj ifjorZu]
mldh vkLFkk vkSj fd'kksj U;k; ra= ds lkFk tqM+us ds rjhds ds O;fDrxr pquko ds fy, fu.kkZ;d
gksrs gSaA vr,o bl Lrj ij iquokZl ds iz;klksa esa fuEufyf[kr iz;kl lfEefyr gSa %&

 cky fe=or~ okrkoj.kA

 ckyd dh Hkkxhnkjh lqfuf'pr djus ds iz;klA

 xSj dyadkjh Hkkoukvksa dk lekos'kA

 xfjek vkSj izfrHkkvksa dk izksRlkguA

 ckyd dh uhtrk (privacy) dks lqfuf'pr fd;k tkukA

vr% bl Lrj ij iquokZl esa os lkjs iz;kl fd, tkus pkfg, tks fd ckyd dks tkap ds nkSjku
,d eS=hiw.kZ okrkoj.k iznku dj ldsA ,slk okrkoj.k mls viuh leL;kvksa dks Hkwydj bl ra=
ds lkFk tqM+us dk volj iznku djrk gSA blls og ckyd bl ra= dh bZdkbZ;ksa vFkkZr~ ifjfo{kk
vf/kdkjh] iz/kku eftLVªsV] fd'kksj U;k; cksMZ ds lnL;ksa vkfn esa fo'okl djus yxrk gS] ftlls
og mUgsa viuh leL;k,a fdlh Hk; ;k ladksp ds fcuk crk ldrk gSA bu iz;klksa ds vafre mn~ns';
rFkk muds pquko ds fy, vf/kfu;e 2015 esa ifjHkkf"kr vR;ar o`gn 'kCnksa o Hkkoukvksa ls vksr&izksr
bu foLrr̀ ifjHkk"kkvksa dk voyksdu fd;k tkuk vko';d gS&

¿/kkjk 2 ¼15½À ls ,slk dksbZ O;ogkj] vkpj.k] izFkk] izfØ;k] n`f"Vdks.k]
okrkoj.k vFkok mipkj tks ekuoh;] i;kZIr vkSj ckyd ds loksZRre fgr esa gS] vfHkizsr gSA

¿/kkjk 2 ¼9½À ls ckyd ds laca/k esa blds ewyHkwr vf/kdkjksa rFkk
vko';drkvksa] igpku] lkekftd HkykbZ dh iwfrZ rFkk 'kkjhfjd] vkos'kkRed vkSj ckSf)d fodkl
dks lqfuf'pr djus gsrq fdlh fu.kZ; ds fy, vk/kkj vfHkizsr gSA

bl cky fe=or~ 'kCn dk foLrkj dsoy okrkoj.k ;k nf̀"Vdks.k rd lhfer ugha fd;k x;k
gS] oju~ blesa izR;sd laHko ekuoh; laO;ogkj ds rjhds lfEefyr gSaA

bl ̂cky fe=or~^ 'kCn dh O;ogkfjd igyqvksa ij leh{kk dh tk, rks blds izR;sd i{k dks
fuEukuqlkj vFkkZUo;u fd;k tk ldrk gSA

(Child friendly environment)

okrkoj.k fdlh Hkh laLFkk o mldh dk;Z i)fr dk izFke ifjpk;d gskrk gSA ;gh laLFkk
dh dk;Ziz.kkyh dk izFke izHkko gSA tSlk dgk x;k gS fd “first impression is last impression”

vr% vkSipkfjd okrkoj.k ds LFkku ij vukSipkfjd okrkoj.k ckyd dks laLFkk ds lkFk tksM+us ds
fy, vf/kd izHkkoiw.kZ gksrk gSA vf/kfu;e esa bl lanHkZ esa dbZ izko/kku gSa tks bl izdkj gSa &

1- cksMZ esa dh xbZ cSBd O;oLFkk] ogk¡ dk i;kZoj.k] vkl&ikl dh fcfYMax dh Hkh bl iquokZl
ds iz;kl esa egRoiw.kZ Hkkxhnkjh gSA cksMZ cSBd fdlh laizs{k.k xg̀ esa vFkok laisz{k.k xg̀ ds
fudV fLFkr LFkku ij vFkok fof/k dk mYya?ku djus okys ckydksa ds fy, vf/kfu;e ds
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v/khu pykbZ tk jgh fdlh laLFkk ds mi;qDr ifjlj esa vk;ksftr fd;k tkukA ¿fd'kksj U;k;
¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vkn'kZ fu;e] 2016] fu;e 6¼1½ ¼ftls ,rfLeu~ i'pkr
*fu;e* ls lacksf/kr fd;k x;k gSA½À fdlh Hkh ifjfLFkfr esa cksMZ cSBd fdlh U;k;ky; ;k
dkjkxkj ifjlj esa vk;ksftr u fd;k tkukA ¿fu;e 6¼2½À cksMZ cSBd ckydksa ds vuqdwy
ifjljksa esa vk;ksftr fd;k tkuk rFkk os fdlh Hkh fLFkfr esa U;k;ky; tSls u fn[ksA ¿fu;e
6¼4½À bl lanHkZ esa cksMZ ifjlj o d{kksa esa fofHkUu izHkkoiw.kZ@lans'kkRed fp=ksa] LyksXku vkSj
fopkjdksa o foijhr ifjfLFkfr;ksa esa la?k"kZ djrs gq, thou dks ubZ ifjHkk"kk nsus okys
izsj.kkL=ksrksa dh laf{kIr thouh dk lekos'k fd;k tk ldrk gSA

2- cksMZ dh dk;Zokfg;ksa dks ljy #i esa lapkfyr fd;k tkukA ¿fu;e 25¼3½À ekeys dh lquokbZ
ds nkSjku ,slk dksbZ O;fDr mifLFkr u jgs] ftldk ekeys ls dksbZ laca/k u gksA ¿fu;e 6¼3½À
ekeys dh lquokbZ ds nkSjku ek= mu O;fDr;ksa dh mifLFkfr vuqKkr fd;k tkuk ftudh
mifLFkfr esa ckyd lgt eglwl djsaA

3- cksMZ ds lnL;ksa ds vklu Åaps eap ij ugha gksaxsA ¿fu;e 6¼5½À cksMZ rFkk ckyd ds e/;
lkf{k;ksa ds dV?kjs ;k vojks/k tSlh ck/kk,a ugha gksxhA cSBus dh O;oLFkk bl izdkj gksxh fd
cksMZ ckyd ls vkeus&lkeus ckr dj ldsaA

bl izdkj fe=or~ okrkoj.k iznku fd;k tkuk iquokZl ds bl nqxZe mn~ns'; dh izkfIr dh
vksj izFke ik;nku gS tks ,d maph eafty ij igqapus ds fy, lgh fn'kk dks fu/kkZfjr djrk gSA

(Child friendly behavior & conduct)

(Child friendly atittude)

ckyd 'kCn Lo;a dkseyrk dk i;kZ; gSA bl dkseyrk dks mlh dkseyiu ls O;ogkj dh Hkh
vko';drk gksrh gSA ;g os uUgsa Qwy gS tks dBksj Li'kZ ek= ls lge tkrs gSA ;fn gekjh Hkk"kk
;k O;ogkj esa dgha Hkh dksbZ eeRo ;k lân;rk ugha gS] rks ckyd dk gels tqM+ ikuk laHko gh ugha
gSA blfy, bl tqM+ko dks lQy cukus ds fy, vko';d izko/kku vf/kfu;e o fu;e esa Hkh
js[kkafdr fd, x, gSA

ckyd ls ckr djrs le; ckydksa ds vuqdwy rduhdksa dk iz;ksx fd;k tkuk vko';d gSA
ckyd dks lacksf/kr djrs gq, 'kkjhfjd gko&Hkko] psgjs ds Hkkoksa] utjksa] cksy&pky ds ygts vkSj
vkokt dks ckydksa ds vuqdwy j[kk tkuk egRoiw.kZ gSA ;fn bls okLrfod /kjkry ij ns[kk tk,
rks ge lHkh lger gksaxs dh lgh iz'u Hkh xyr gko&Hkko ;k cksy&pky ds izfrdwy ygts esa
viekutud gks tkrs gSaA

blfy, e`nq 'kCnksa dks y;] gko&Hkko vkSj izHkko ds lek;kstu ls gh izHkkoiw.kZ ifj.kke dh
vis{kk dh tk ldrh gSA ckyd ls lh/ks ?kVuk ds laca/k esa ifjppkZ ls iwoZ mldh #fp ij ppkZ]
mlds vU; #fp ds rF;ksa ds laca/k esa fopkj&foe'kZ ckyd dks ,d lgt okrkoj.k iznku djus ds
fy, cgqewY; gSA xSj dyadkjh 'kCnksa dk iz;ksx fd;k tkuk Hkh vko';d gSA
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(Child Friendly Procedure)

;|fi vf/kfu;e 2015 o fu;e ds }kjk muds varxZr dh tkus okyh tkap dh izfØ;k
LFkkfir gS] ijarq ml izfØ;k dks Hkh ljyrk iznku fd, tkus dh vko';drk gSA ckyd dks
lk/kkj.k 'kCnksa esa izfØ;k dks le>k;k tkuk vkSj izR;sd Lrj ij mldh Hkkxhnkjh lqfuf'pr dh
tkuh gSA

tkap ds nkSjku ijh{kk ds fy, xokgksa dks izLrqr djus ds le;] cksMZ ;g lqfuf'pr djsxk fd
tkap dk;Z iw.kZr% izfrdwy dk;Zokgh ds :i esa u fd;k tk, rFkk cksMZ] Hkkjrh; lk{; vf/kfu;e]
1872 dh /kkjk 165 }kjk iznRr 'kfDr;ksa dk iz;ksx fd;k tk,] rkfd u dsoy ?kVuk oju~ ckyd
dh fLFkfr] mlds ifjos'k o rRdkyhu ifjfLFkfr;ksa ls lacaf/kr ifjiz'u fd, tk ldsa vkSj mlds
i{k esa mi/kkj.kkvksa ¿vf/kfu;e dh /kkjk 3 esa fofufnZ"VÀ ds vk/kkj ij dk;Zokgh dh tk ldsA ¿fu;e
10 ¼7½À ckyd dh ijh{kk djus o mldk dFku vfHkfyf[kr djus ds le; ckyd ls cky vuqdwy
jhfr ls loky&tokc fd;k tkuk vko';d gS] ftlls ckyd lgt gks lds vkSj u dsoy ftu
vijk/kksa dk vkjksi ml ij yxk;k x;k gS] cfYd ?kj] lkekftd ifjos'k] rRle; ds izHkko] mlds
lkFk gq, vijk/kksa ,oa mldh fo"ke ifjfLFkfr;ksa dk o.kZu fcuk Hk; ds dj ldsA ¿fu;e 6¼3½À

ckyd ns[kHkky laLFkku esa nSfud ;k fu;fer :i ls ckydksa ls laokn djus ds fy, tkukA
cksMZ esa laikfnr nSfud dk;ZØe esa Hkh dqN le; fudkydj fdlh Hkh ,d Lrj ij ckydksa ls
vukSipkfjd okrkZyki djuk vkSj muds dk;Z dh ljkguk djukA ;g dk;Z izR;k;qDr (delegate)

Hkh fd;k tk ldrk gS ijUrq fu;fer varjky ij ckydksa ls Lo;a okrkZyki dk ,d fHkUu ldkjkRed
izHkko gSA bl lkekU; ls dk;Z ds ifj.kke dks Hkh :tcsg ,u- Hk:p us viuh iqLrd My God

is Juvenile Delinquent ds i`"B Øekad 91 ij fuEukuqlkj of.kZr fd;k gS&

“Also, with the boys seeing us everyday at the observation Home,
their level of trust would increase and they would be more
forthcoming.”

(Child Frindly treatment)

iquokZl ds vk;ke O;fDr rFkk vk;q ds vuqdwy gksus pkfg, ijUrq bu fofHkUUk oxks± ds ckydksa
ds fy, dqN lkekU; iz;kl fd, tk ldrs gSaA bl fof'k"V O;ogkj dh vko';drk dks :tcsg
,u- Hk:p us viuh iqLrd My God is Juvenile Delinquent esa lVhdrk ls of.kZr fd;k gS&

“They are young boys, need an outlet for their energy and
if they don’t have a full day of creativity then frustration,
anger and violence are going to be the order of the day.”

bl gsrq tkap ds nkSjku mifLFkr gksus okys ckydksa ds fy, dbZ dk;ZØe vk;ksftr fd,
tk ldrs gSa] tSls &

 fp=dyk izfr;ksfxrkA

 ewfrZdyk izfr;ksfxrkA
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 okn&fookn izfr;ksfxrkA

 dgkuh izLrqfr izfr;ksfxrkA

 xk;u izfr;ksfxrkA

 ikS/kk jksi.k dk;ZØeA

 dfj;j dkWmlfyax O;k[;kuA

 okfudh laca/kh O;k[;kuA

 fo'ks"k m|ferk laca/kh O;k[;kuA

 xSj&ljdkjh laLFkkvksa ds ek/;e ls ckydksa dks ,sfrgkfld egRo ds LFkkuksa ij Hkze.k
vkSj mlds mijkar mldk o`rkar izLrqfrdj.kA

 fofHkUu fo"k;ksa ij vfHkO;fDrA

 izf'k{k.k dk;ZØe] tSls flykbZ] d<+kbZ] fctyh dk dke] C;qfV'ku dkslZ] eksVj cuokbZ]
ckxokuh] dEI;wVj Vkbfiax bR;kfnA

cPpksa dh bu dk;ZØeksa esa Hkkxhnkjh lqfuf'pr fd, tkus o mUgsa izksRlkfgr djus ds fy,
;Fkksfpr iqjLdkj rFkk izek.k i= fn;k tkuk Hkh vfHkizkf;r gSA bl lanHkZ esa fu;e] 2016 ds fu;e
69 mifu;e *r* ds izko/kku voyksduh; gSaA ;|fi cksMZ esa lapkfyr dh tkus okyh bl izfØ;k
dk o.kZu bl izko/kku esa ugha gS] ijarq iquokZl ds bl dk;Z dk ;fn bl fof/k ds lkFk vFkkZUo;u
fd;k tk,] rks ckyd ds bl ljkguh; dk;Z dh fof'k"V vkSipkfjd igpku ml cky eu dks izsfjr
djus ds fy, vifjgk;Z gSA

;g cgqr NksVs iz;kl gSa] ijUrq buds ifj.kke nwjxkeh gSaA bueas dksbZ Hkh iz;kl dYiuk dk
ugha oju~ ;FkkFkZ dk Hkkx gS] buds vk;keksa dks izns'k ds dqN fd'kksj U;k; cksMZ esa viuk;k Hkh x;k
gSA vr% bu in fpUgksa dk vuqlj.k vkSj bls ubZ ifjHkk"kk iznku fd;k tkuk lehphu gSA

xSj&ljdkjh laLFkkvksa ds ek/;e ls fofHkUu dkMZ] jk[kh] f[kykSus cukuk o mUgsa xSj&ljdkjh
laLFkkvksa dh lgk;rk ls gh [kqys cktkj esa foØ; ds fy, izLrqr fd;k tkuk Hkh vPNk dne gks
ldrk gSA

bu dk;ZØeksa ds ek/;e ls ckydksa dks O;Lr j[kk tkrk gSA bls Behaviour modification

techniques dgrs gSaA ftlls rkRi;Z ckydksa dks O;Lr j[kdj muds n`f"Vdks.k dks cnyus dk
iz;kl fd;k tkrk gS] ;g Psychological treatment gSA ;g mUgsa Lo;a dks vfHkO;Dr djus rFkk
vkRefo'okl j[kus vkSj viuh {kerkvksa ls ifjp; ds fy, ek/;e iznku djrk gSA

bls gh Millieu based intervention Hkh dgrs gSa ftlds vuqlkj&

“A process of recovery, which starts through providing an
enabling culture and environment in an institution so as to
ensure that each child’s abilities are discovered and they
have choices and right to take decisions regarding their
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life and thus, develop and identify beyond their negative
experiences, such intervention which has a cr it ical
emotional impact on the child.”

bu dk;ZØeksa dk vk;kstu dfBu dk;Z ugha gSA ftyk cky laj{k.k bZdkbZ esa bUgha mn~ns';ksa
dh izfriwfrZ ds fy, fofHkUu izdkj ds foHkkxksa dks ,dhÑr fd;k x;k gSA muesa e-iz- 'kklu] efgyk
,oe~ cky fodkl ea=ky;] Hkksiky ds vkns'k Øekad 1349@1595@2016@50-2 Hkksiky fnukad
6 twu] 2016 ds vuqlkj fuEufyf[kr lnL; gksrs gSa %&

 tuin iapk;r v/;{k

 dysDVj

 iqfyl v/kh{kd

 iz/kku eftLVªsV] fd'kksj U;k; cksMZ

bu lnL;ksa vFkkZr~ vf/kfu;e ds fØ;kUo;u ds fy, mRRkjnk;h vf/kdkfj;ksa] ftyk fpfdRlk
vf/kdkjh] nks Lo;alsoh@ flfoy laFkkvkas ds izfrfuf/k;ksa ds ek/;e ls ;g vk;kstu fdlh fo'ks"k
iz;kl ds vU;Fkk Hkh fd;k tk ldrk gSA

(Child friendly practice)

ckydksa ds fgr dks vkSj muds vf/kdkjksa dks izR;sd Lrj ij lqfuf'pr fd, tkus dh izfrc)rk
dks ckyd eu rd igqpk, tkus ds fy, vf/kfu;e o fu;e cky fe=or~ izFkkvksa dk mica/k djrs
gSa] tSls %&

 tkap ds nkSjku mifLFkr gksus okys ckydksa ds fy, Hkkstu dh O;oLFkk]

 ckydksa ds ihus ds LoPN ikuh dh O;oLFkkA

 muds mfpr cSBus dk LFkku] tgkW ckydksa dh #fp dh dqN y?kqdFkk,a o izsj.kkRed@
dforkvksa dk ladyu lfEefyr fd;k tk ldrk gSA

 tkap ds nkSjku mifLFkr gksus okys ckydksa o muds vfHkHkkodksa ds vkokxeu ds O;; dh
O;oLFkkA ¼fu;e 46½

 tgka visf{kr gks ogka fo|ky; esa ckyd dks iqu% nkf[kyk djkus ;k f'k{kk tkjh j[kus ds fy,
leqfpr vkns'k ikfjr djukA ¿fu;e 7 ¼i½¼iii½À

 cksMZ ifjlj esa fdlh izeq[k LFkku ij lq>ko isfVdk ;k f'kdk;r fuiVku isfVdk j[kuk ¿fu;e
7¼i½¼vi½À

 ckyd ds ekrk&firk ls lEidZ djus] ckyd ds fo"k; esa laxr lkekftd vkSj iquokZl
laca/kh tkudkjh ,d= djus ds fy, Nk= Lo;alsfo;ksa ;k xSj ljdkjh laxBuksa ds Lo;alsfo;ksa
dh lsok,a ysuk ¿fu;e 7 ¼i½¼x½À
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II.

(Final Dispositional Order) 
ckyd }kjk fdu ifjfLFkfr;ksa ds vijk/k dkfjr fd;k x;k] mUgsa /;ku esa j[krs gq, ckyd

ds furkUr iquokZl dk vkns'k iznku djuk gh bl vf/kfu;e dk y{; gSA bu vkns'kksa dk mn~ns';
ckyd }kjk fd, x, fof/k ds mYya?ku ds fy, mls nf.Mr fd;k tkuk ugha oju~] ftu dkjdksa
ls og jkT; ds dY;k.kdkjh laj{k.k ls ckgj gks x;k Fkk] mUgsa ifjofrZr djrs gq, ckyd dks jk"Vª
ds ,d mRrjnk;h ukxfjd ds :i esa jk”Vªh; iqu,Zdhdj.k dk volj iznku fd;k tkuk gSA vr,o
lh/ks 'kCnksa esa vafre fujkdj.kh; vkns'k ckyd ds iquokZl dk gh ek/;e gSA blh iz;kstu ls
vf/kfu;e dh /kkjk 18 esa ;g vuq/;kr~ fd;k x;k gS fd vafre vkns'k ikfjr djrs le; u dsoy
ckyd }kjk dkfjr vijk/k dh izÑfr cfYd i;Zos{k.k vFkok gLr{ksi dh fofufnZ"V vko';drk]
ifjfLFkfr;ka tks lkekftd vUos"k.k fjiksVZ esa crk;h x;h gSa vkSj ckyd ds vrhr ds vkpj.k ij
Hkh fopkj fd;k tkuk vko;;d gSA

bUgha vk/kkjksa ij ckyd ds iquokZl gsrq vf/kfu;e 2015 dh /kkjk 18 esa fofufnZ”V vkns'kksa
esa ls ckyd fo'ks"k ds fy, mi;qDr vkns'k dk p;u cksMZ ds }kjk fd;k tkuk visf{kr gSA ;gkW ;g
Hkh Li"V fd;k tkuk vko';d gS fd fdlh ,d ekeys esa /kkjk 18 esa fofufnZ"V ,d gh izdkj dk
vkns'k ikfjr fd, tkus dh vis{kk ugha gS] oju~ vko';d ekeyksa esa ,d ls vf/kd izÑfr ds rFkk
izLrqr izfrosnu ds vk/kkj ij ,d ds ckn nwljs izÑfr ds vafre vkns'k ikfjr fd, tk ldrs gSaA
/kkjk 18 esa izko/kkfur vkns'kksa dks fuEukuqlkj oxhZÑr fd;k tk ldrk gS&

1- laLFkkxr iquokZl vkns'kA

2- leqnk; vk/kkfjr iquokZl vkns'kA

ckyd }kjk fd, x;s vijk/k dh izÑfr mls laLFkkxr iquokZl gsrq fo'ks"k xg̀ Hksts tkus ds
fy, ,dek= ekin.M ugha gSA bl Lrj ij iqu% /kkjk 3 ds varxZr fofgr lkekU; fl)karksa dks fo'ks"k
:i ls /;ku esa j[kk tkuk vko';d gSA vafre vkJ; ds mik; ds :i esa gh laLFkkuhdj.k dk p;u
fd;k tkuk visf{kr gSA vr% ;g vkns'k ek= mu ekeyksa esa ikfjr fd;k tkuk pkfg, tcfd vU;
fdlh izÑfr ds vkns'k ds }kjk ckyd dk iquokZl fd;k tkuk laHko ;k ifj.kkedkjd ugha gSA
izHkkoiw.kZ laca/k o vfHkO;fDr ds fy, ckyd dh rqyuk ,d ikS/ks ls dh tk ldrh gS] tks lkekU;
ifjfLFkfr;ksa esa ,d txg ls foLFkkfir gksus ds ctk, mlh LFkku ij mfpr ns[kHkky ds lkFk
fodflr gksus ij vis{kkÑr de le; esa vPNs ifj.kke dks izkIr djrk gSA

;g fodYi mu ifjfLFkfr;ksa esa tcfd ckyd dh ns[kjs[k ds fy, mfpr laj{k.k miyC/k ugha
gS ogh iquokZl dk dkjd gks ldrk gSA ,sls ekeyksa esa tcfd ckyd mu ifjfLFkfr;ksa esa fuokl
djrk gS tgkW og ckj&ckj vijk/k dkfjr djrk gks ;k ckyd dks fof'k"V losZ{k.k dh vko';drk
gks ;k dksbZ vU; vko';d ifjfLFkfr;ka fo|eku gks rHkh bl fodYi dks p;fur fd;k tkuk
pkfg,A bl laca/k esa /kkjk 18 ¼1½¼N½ esa ;g izko/kku gS fd **rhu o"kZ ls vuf/kd dh ,slh
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vof/k ds fy,] tSl og mi;qDr le>s] fo'ks"k xg̀ esa :dus dh vof/k ds nkSjku f'k{kk] dkS'ky]
fodkl] ijke'kZ] O;ogkj ifjorZu FksjSih vkSj euksfpfdRlh; lgk;rk lfgr lq/kkjkRed lsok,a iznku
djus ds fy, fo'ks"k x̀g Hksts tkus ds fy, funZsf'kr djuk**A ;gka ;g le>uk vko';d gS fd ckyd
dks fo'ks"k x`g esa Hksts tkus ls vkns'k dk mn~ns'; vf/kfu;e dh /kkjk 18 ds vuqlkj fo’ks”k
lqfo/kk,a miyC/k djokuk gSA vr% gekjs mDRk vkns'k ds vuqlkj ckyd dks lqfo/kk,a miyC/k gks]
bls lqfuf'pr fd, tkus dk mRrjnkf;Ro Hkh fd'kksj U;k; cksMZ ;k ckyd U;k;ky; dk gSA

ckyd dks mlds ifjokj vFkkZr~ leqnk; esa gh j[krs gq, mlds iquokZl ds fodYiksa ds
laca/k esa vf/kfu;e dh /kkjk 18 ¼1½¼d½ ls ¼p½ rd esa mica/k gSA

bu fodYiksa ds pquko ds laca/k esa dqN m)j.k ij ifjppkZ egRoiw.kZ gks ldrh gS] tSls nks
fd'kksj voLFkk ds ckydksa us ek= movie ns[kus ds fy, iSlksa dh O;oLFkk djus ds mn~ns'; ls fcuk
dqN lksps lqulku jksM ls xqtj jgh ,d o)̀ efgyk dk ilZ Nhu fy;k vkSj Hkkx x,] os ilZ Nhudj
tk pqds Fks] ijarq /kDdk yxus ls og efgyk fxj xbZ vkSj mlds iSj esa vfLFkHkax gks x;kA os ckyd
vius ÑR; dk ifj.kke u le> ikus ds dkj.k  movie ns[krs gq, ?kj igqap x,A mUgsa cksMZ ds le{k
izLrqr fd;k x;k] tc mUgsa ml iwjh ÄVuk dh tkudkjh gqbZ vkSj ?kVuk ds ckn ml efgyk dh
fLFkfr rFkk ml vdsyh efgyk dks viuh fnup;kZ esa vkus okyh mu fodV ifjfLFkfr;ksa ls :c:
djok;k x;k] ckyd vius ÑR; ds fy, vkReXykfu dk vuqHko dj jgs FksA lk{; ds nkSjku ml
o`) efgyk ls ckydksa ds eu% fLFkfr ls lacaf/kr bu rF;ksa ij Hkh iz'u fd, x,A tkap iw.kZ dj
mDr efgyk dh lgefr ls ckydksa dks ml efgyk dh nks ekg rd izfrfnu lsok djus dk lkekftd
lsok lEiUu djus dk vkns'k fn;k x;kA nks ekg mijkar ckydksa ds O;ogkj esa mRrjnkf;Ro ds
cks/k rFkk vius izR;sd ÑR; ds ifj.kke dh leh{kk dh vko;'drk dk cks/k vkSj muds O;fDrRo
esa egRoiw.kZ ifjorZu ik, x,A fof/kd Hkk"kk esa ckydksa ds }kjk ywV tSlk xaHkhj vijk/k dkfjr fd;k
x;k Fkk] ijarq oLrqr% og ,d papy o vifjiDo fd'kksj fu.kZ; {kerk dk ifj.kke ek= FkkA

,d vU; ekeys esa ,d ckyd ftlds ekrk&firk dk nsgkar vYi vk;q esa gks x;k Fkk] ftlds
fu/kZu nknk&nknh lqcg ls etnwjh ds fy, pys tkrs Fks] xkWo ds yksx mls eugwl gksus dk rkuk nsrs
gq, mlls mfpr :i ls O;ogkj ugha djrs Fks] ml Hkkoqd ckyd dks xkao dh ,d yM+dh ls yxko
gks x;k] tc xkao ds yksxksa o nknk&nknh us ml yM+dh ls ckr djus ls jksdk rks fgUnh fQYeksa ls
izHkkfor gksdj mUgksaus vkRegR;k dh ;kstuk cukbZA bl ckyd us igys yM+dh dk xyk dkVk vkSj
fQj Lo;a Hkh ckyd us vkRegR;k dk iz;kl fd;kA bl rjg ls mlus viuk xyk dkVk fd mlds
xys dh lkjh /kefu;ka (viens) dV xbZ vkSj vocal box Hkh {kfrxzLr gks x;kA fdlh izdkj ls
mls cpk;k x;kA fu/kZu nknk&nknh us mldk mipkj djok;kA fQj ckyd dks fd'kksj U;k; cksMZ
ds le{k izLrqr fd;k x;kA nknk&nknh us ckyd dks ysus ls badkj dj fn;kA ckyd ds cqvk o
QwQk Fks] ijarq og muds lkFk jgus dks rS;kj ugha FkkA tkap esa cPps ds vdsysiu ds dkj.k mldk
Hkkoqd:i ls detksj (emotionally weak) gksuk ik;k x;kA vU; vkns'k ds lkFk gh bl ckyd
dks O;fDrxr ijke'kZ (individual counselling) dk vkns'k fn;k x;k FkkA dysDVj ds ek/;e
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ls vuqlwfpr tkfr Nk=kokl esa fuokljr Nk= ds :i esa nkf[kyk djok;k x;kA laLFkk ds viuh
mez ds u, cPpksa ds lkFk tqM+dj ckyd dh og ,dkarrk lekIr gks xbZ vkSj og es/kkoh Nk= ds
:i esa vxzlj gSA bl ckyd us Hkh gR;k tSlk xaHkhj vijk/k dkfjr fd;k] ijarq lgh ek;uksa esa
mldk ÑR; mfpr ijke’kZ u fey ikus dk ifj.kke FkkA

bu nksuksa gh ifjfLFkfr;ksa esa fof/k dk mYya?ku djus okys ckyd] vifjiDork ,oa ikfjokfjd
,oa lkekftd fo"kerkvksa ds dkj.k vkijkf/kd xfrfof/k eas lafyIr gq, FksA

la;qDr jk"Vª ds fd'kksj U;k; laca/kh U;wure ekud fu;eksa (United Nations Standard

Minimum Rules for Administration of Juvenile Justice) ¼lkekU;r;k chftax fu;eksa ds
uke ls izfl) rFkk vf/kfu;e 2015 dh /kkjk 3 ¼xii½ ds vuqlkj ckyd dks vafre fodYi ds dne
ds :i esa laLFkkukRed ns[kHkky esa j[kk tkuk pkfg,A bl izfrc)rk dh iwfrZ rFkk ckyd dks
iquokZl dh lHkh vko';d lqfo/kkvksa dks lqfuf'pr fd, tkus ds vk'k; ls vf/kfu;e 2015 rFkk
blls iwoZ 1986 o 2000 ds vf/kfu;eksa esa vkoklh; ns[kHkky dks nks O;kid Jsf.k;ksa esa foHkkftr
fd;k tk ldrk gSA izFke Js.kh esa lHkh x̀gksa dks 'kkfey fd;k tk ldrk gS] vFkkZr~ fo'ks"k x̀g]
lqjf{kr LFkku] laizs{k.k x`g bR;kfnA nwljh Js.kh leqnk; vk/kkfjr vkoklh; ns[kHkky lqfo/kk gS]
ftlesa *mi;qDr O;fDr*] *mi;qDr lqfo/kk* o *[kqyk vkJ;* gSA

(Institutional Care)

laLFkkxr ns[kHkky dk eq[; mn~ns'; ckyd dks LFkk;h :i ls lekt esa ,d mRrjnk;h rFkk
mRiknd bdkbZ ds :i esa fodflr fd;k tkuk gSA vr% ;g ,d lhfer le; ds fy, ckyd ds
O;fDrxr ns[kjs[k ;kstuk ij vk/kkfjr iquLZFkkiu ds fo'ks"k vk;keksa ij vk/kkfjr fodkl ;kstuk
ij gh fuHkZj gks ldrk gSA vr,o ckyd ds bl fodkl dh vafre egRoiw.kZ bdkbZ dk mlh
izfrc)rk ds lkFk dk;Z fd;k tkuk visf{kr gSA vf/kfu;e 2015 dh /kkjk 53¼1½ bu laLFkkvksa esa
iznku dh tkus okyh lsokvksa dks lwphc) djrk gS] tks fuEukuqlkj gS%&

lsok,a] tks ckyd ds iquokZl vkSj iqu,Zdhdj.k dh izfØ;k esa bl vf/kfu;e ds v/khu
iathÑr laLFkkuksa ds }kjk iznku dh tk,axh] ,slh jhfr ls] tSlk fd fofgr dh tk;] gksaxh&

¼i½ ewy vko';drk,a] tSls fofgr ekudksa ds vuqlkj Hkkstu] vkJ;] diM+k vkSj fpfdRlh;
ns[kHkky(

¼ii½ midj.k] tSls ?kweus okyh dqflZ;ka] lk/kd ;qfDr;ka] lquus ds fy, lgk;d midj.k] cszys
fdV~l vFkok dksbZ vU; mi;qDr lgk;rk rFkk midj.k] tSls fo'ks"k ns[kHkky ds fy, ckydksa
ds fy, vko';d gksa(

¼iii½ mi;qDr f'k{kk] ftlesa fo'ks"k vko';drk ds lkFk ckydksa ds fy, vuqiwjd f'k{kk] fo'ks"k f'k{kk
vkSj mi;qDr f'k{kk 'kkfey gSA

¼iv½ dkS'ky fodkl(

¼v½ O;olkf;d FksjSih vkSj thou dkS'ky f'k{kk(
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¼vi½ ekufld LokLF; gLr{ksi] ftlesa cPps dh vko';drk ds fy, fofufnZ"V ijke'kZ 'kkfey gS(

¼vii½ euksjatu fØ;kdyki] ftlesa [ksydwn rFkk lkaLÑfrd fØ;kdyki 'kkfey gS(

¼viii½ fof/kd lgk;rk tgka vko';d gks(

¼ix½ f'k{kk] O;kolkf;d izf'k{k.k] e| fojks/kh] jksxkas ds miipkj] tgka vko';d gksa] ds fy, fufnZ"V
lsok(

¼x½ ekeys izcU/k] ftlesa oS;fDrd ns[kHkky ;kstuk dh rS;kjh rFkk i'pkrorhZ dk;Zokgh 'kkfey
gS(

¼xi½ tUe dk iathdj.k(

¼xii½ igpku dk izek.k] tgka vko';d gks izkIr djus ds fy, lgk;rk( vkSj

¼xiii½ dksbZ vU; lsok] tks ;k rks jkT; ljdkj lh/ks iathÑr vFkok mi;qDr O;fDr;ksa ;k laLFkkuksa
ds }kjk ;k fufnZ"V lsokvksa ds ek/;e ls ckyd dh HkykbZ lqfuf'pr djus ds fy, ;qfDr;qDr
:i ls iznku dh tk ldrh gSA

bl izko/kku ls ;g Li"V gS fd laLFkk }kjk u dsoy ckyd ds lkekU; oju~ fof'k"V fodkl
dh lsok,a tSls Hkkstu] oL=] fpfdRlk ds lkFk dkS'ky fodkl] dkuwuh lykg] fo'ks"k ;kstukvksa]
fofHkUu ykHkksa dks izkIr djus ds fy, vko';d izek.k i= rFkk ckyd dh i'pkrorhZ vko';drkvksa
dks Hkh lacksf/kr (address) djus dh vis{kk dh xbZ gSA bu laLFkkvksa ds fujh{k.k rFkk ckyd fo'ks"k
dh O;fDrxr ns[kns[k ;kstuk ds fo'ys"k.k ds ek/;e ls ckyd ds iquokZl dks lqfuf'pr fd, tkus
dh fd'kksj U;k; cksMZ ls dh xbZ vis{kk rFkk mldh ftEesnkfj;ksa dh leh{kk vkSj Lrj Hkh bu
izko/kkuksa ds ek/;e ls Li"V fd;k x;k gSA

;gka ;g Hkh mYys[kuh; gS fd /kkjk 53¼1½ esa mYysf[kr lwph iw.kZ ugha gSA /kkjk 53¼2½] 27
o 39 ,oa fu;eksa esa bl vis{kk dh ifjf/k dks vkSj foLrkfjr djrs gq, izR;sd ckyd dh izxfr dh
ekWuhVfjax ds fy, izcU/k lfefr dh LFkkiuk ds vkKkid izko/kku gSA fu;e 38¼1½ bl mRrjnkf;Ro
dh lhekvksa dks foLrkfjr djrs gq, euksjatu lqfo/kk,a o vU; dk;ZØekas dks fu;fer :i ls
mica/k ckyd ns[kHkky laLFkku esa vk;ksftr djus dk mica/k djrk gSA bu dk;ZØeksa ds laca/k esa
fd'kksj U;k; cksMZ ;k ckyd U;k;ky; ds le{k izLrqr fd, tkus dk izko/kku fu;e 38 ¼8½ esa gSA
vr% bu dk;ZØeksa dh leh{kk o mudh fu;ferrk dks lqfuf'pr fd, tkus dk ,d mRrnkf;Ro ;gka
Hkh fd'kksj U;k; cksMZ ;k ckyd U;k;ky; dk gS vkSj ;fn ,slh fjiksVZ izLrqr u dh tkrh gks rks]
mls izLrqr djok;k tkuk Hkh visf{kr gSA bl izdkj fd'kksj U;k; ra= esa mfpr leh{kk Hkh mlds
fØ;kUo;u dk vko';d Hkkx gSA

(Fit facility)

vf/kfu;e 2015 dh /kkjk 2¼27½ ds vuqlkj mfpr lqfo/kk ls rkRi;Z ;g gS fd %&

¼27½ **mi;qDr lqfo/kk** ls ljdkjh laxBu vFkok LoSfPNd vFkok
xSj&ljdkjh laxBu }kjk pyk;h tkus okyh lqfo/kk vfHkizsr gS] tks
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fofufnZ"V iz;kstu ds fy, fdlh ckyd dk Lo;a vLFkkbZ :i ls mRrjnkf;Ro
Lohdkj djus ds fy, rS;kj dh x;h gS vkSj ,slh lqfo/kk dks /kkjk 51 dh
mi/kkjk ¼1½ ds v/khu lfefr vFkok] tSlh Hkh fLFkfr gks] cksMZ ds }kjk
mDRk iz;kstu ds mi;qDr :i esa iznku dh x;h gks(

fodkl ds igyqvksa ij lkekU; fu;a=.k ds fy, vkoklh; ns[kHkky vFkkZr~ x`g ,d vPNk
fodYi gS ijUrq ,sls ekeys tgka fof'k"V ns[kHkky tSls laØfer ckyd dh ns[kjs[k] u'khyh nokvksa
dh vknr dh leL;kvksa ls tw> jgs ckyd dk laca/k gS] cksMZ ds ikl gh miyC/k 'kfDr;ksa ds iz;ksx
esa mi;qDr lqfo/kk dk mi;ksx vf/kd dkjxkj gks ldrk gSA

;g izko/kku fd'kksj U;k; vf/kfu;e] 1986 o 2000 esa Hkh Fks] ijUrq vkt yxHkx 33 o"kZ
O;frr gks tkus ds mijkUr Hkh ge bu 'kCnksa dks le>us vkSj okLrfod /kjkry ij bUgsa fØ;kfUor
djus esa foQy jgs gSaA ftys esa miyC/k 'kkldh; o v'kkldh; vkoklh; fo|ky;ksa ;k Nk=kokl
;k vLirkyksa dks leUo; LFkkfir djrs gq, mUgsa mfpr tkap ds mijkar mi;qDRk lqfo/kk ds :i esa
ekU;rk iznku dh tk ldrh gSA blds fy, fd'kksj U;k; vkn'kZ fu;e] 2016 dh vuqlwph dk iz:i
Øekad 38 o 39 voyksduh; gSA

(Fit person)

vf/kfu;e dh /kkjk 2¼28½ esa bls fuEukuqlkj ifjHkkf"kr fd;k x;k gS %&

¼28½ **mi;qDr O;fDr** ls dksbZ ,slk O;fDr vfHkizsr gS] tks fofufnZ"V
iz;kstu ds fy, ckyd dk mRrj;kf;Ro Lo;a ysus ds fy, rS;kj gS vkSj
,sls O;fDRk dks bl fufeRr dh xbZ tkap ds i'pkr~ igpkuk x;k gks vkSj
ckyd dh ns[kHky ysus ds fy, rFkk mls izkIr djus ds fy, lfefr
vFkok] tSlh Hkh fLFkfr gks] cksMZ }kjk mDRk iz;kstu ds mi;qDr :i esa
iznku dh x;h gks(

mijksDrkuqlkj gh ftys esa dk;Zjr Lo;a lsoh O;fDr;ksa] xSj lgdkjh laLFkkvksa vkSj lekt
lsodkas ls leUo; djrs gq, mUgsa mi;qDr O;fDr ds :i eas ekU;rk iznku dh tk ldrh gSA bl
izdkj cksMZ ds }kjk laLFkkxr iquokZl ds vkns'k fd, tkus ls iwoZ ls bu fof'k"V mik;ksa dks Hkh
/;ku esa j[kk tk ldrk gSA

(open shelter)

vf/kfu;e dh /kkjk 2¼41½ esa bl 'kCn dks ifjHkkf"kr fd;k x;k gSA tks
bl izdkj gS&

¼41½ **[kqyk vkJ;** ls ckydksa dh lqfo/kk vfHkizsr gS] tks jkT; ljdkj
}kjk ;k rks Lo;a }kjk ;k /kkjk 43 dh mi/kkjk ¼1½ ds v/khu LoSfPNd
vFkok xSj&ljdkjh laxBu ds ek/;e ls LFkkfir rFkk vuqjf{kr fd;k
x;k gks vkSj ml /kkjk esa fofuZfn"V iz;kstuksa ds fy, blds dkj.k iathÑr
fd;k x;k gks(
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e/; izns'k esa vHkh rd ,slk dksbZ Hkh [kqyk vkJ; LFkkfir ugha fd;k x;k gS ijUrq laLFkkxr
iquokZl dh bl ladYiuk dks ckydksUeq[kh Lo:i iznku fd, tkus dk ;g ,d vn~Hkqr izko/kku
gS tks fo/kkf;dk dh lksp o muds mn~ns';ksa ds mfpr vFkkZUo;u ds fy, gesa ,d O;kid n`f"Vdks.k
iznku djrh gSA

(Aftercare)

ckyd ds iquokZl dk cksMZ ;k ckyd U;k;ky; dk drZO; vafre vkns'k ij Hkh lekIr ugha
gksrk gSA ;g mRrjnkf;Ro ckyd ds eq[; /kkjk esa iqulZesdu rd foLrkfjr gSA laLFkkxr ns[kjs[k
NksM+dj tkus okys ckyd dh i'pkrorhZ ns[kjs[k dk izko/kku fu;e 25 esa gSA

laLFkkxr iquokZl esa jgus okys fd'kksj dh fueqZfDr ds 2 ekg iwoZ ijhoh{kk vf/kdkjh ;k cky
dY;k.k vf/kdkjh }kjk cksMZ ds le{k fueqZfDr i'pkr~ ;kstuk rS;kj dj izLrqr fd;k tkuk vko';d
gSA bl ;kstuk esa vU; fodYiksa ds lkFk gh vko';drkuqlkj ,sls ckyd ds fy, i'pkrorhZ ns[kjs[k
dh flQkfj'k dh tk,xhA

i'pkrorhZ ns[kjs[k iznku djus ds fy, bPNqd laxBuksa] laLFkkvksa vkSj O;fDr;ksa dh lwph
fu;e 25 ¼5½ ftyk cky laj{k.k bZdkbZ }kjk rS;kj dh tkuh gSA ftyk cky laj{k.k bZdkbZ ds lnL;
iz/kku eftLVªsV Lo;a Hkh gSaA vr% bl bZdkbZ ds bl dk;Z ds fu"iknu ds fy, vxzlj gksus dh
ftEesnkjh iz/kku eftLVªsV dh Hkh gSA bl bZdkbZ dh cSBd esa bl vksj /;kukdf"kZr djrs gq, ,d
foLrr̀ ;kstuk rS;kj dh tkuk pkfg,A

i'pkr~orhZ ns[kjs[k dk;ZØe esa fuEufyf[kr lsokvksa dks 'kkfey fd;k tk ldrk gS %&

1- vLFkk;h vk/kkj ij lkeqnkf;d lkewfgd vkokl(

2- O;olkf;d izf'k{k.k ds nkSjku ÑfRrdk ;k mPprj f'k{kk ds fy, Nk=of̀Rr vkSj O;fDr dks
jkstxkj feyus rd lgk;rk dk mica/k djuk(

3- jk"Vªh; dkS'ky fodkl dk;ZØe] Hkkjrh; dkS'ky izf'k{k.k laLFkku vkSj dsUnzh; vkSj jkT;
ljdkjksa ds ,sls vU; dk;ZØeksa rFkk dkWjiksjsV bR;kfn ds lkFk leUo; ls dkS'ky izf'k{k.k
vkSj okf.kfT;d LFkkiukvksa esa jkstxkj fnykus dh O;oLFkk djukA

4- ,sls O;fDr;ksa dh mudh iquokZl ;kstukvksa ds fo"k; esa fopkj&foe'kZ djus ds fy, muds lkFk
fu;fer :Ik ls laidZ esa jgus okys ijke'kZnkrk dh O;oLFkk djukA

5- mudh ÅtkZ dks ldkjkRed ek/;e miyC/k djkus vkSj muds thou esa vk, ladVksa ls ikj
ikus esa mudh lgk;rk djus ds fy, ltZukRed dk;Zdykiksa dh O;oLFkk djukA

6- i'pkrorhZ ns[kjs[k esa j[ks x, vkSj m|eh dk;Zdykiksa dh LFkkiuk ds vkdka{kh O;fDr;ksa ds
fy, _.kksa ;k lgk;rk dh O;oLFkk vkSj

7- jkT; vFkok laLFkkxr lgk;rk ds fcuk thou;kiu ds fy, mUgsa izksRlkfgr djukA

Lkkeqnkf;d lkewfgd vkokl dk dk;ZØe jkT; ljdkj ds }kjk fd;k tkuk gS ijUrq lkewfgd
vkokl ds vU;Fkk dh ;kstuk ftyk Lrj ij gh rS;kj dh tkuh gS vkSj ,d foLrr̀ ;kstuk rS;kj



JOTI JOURNAL - APRIL 2021 -  PART I 82

djrs gq, cksMZ ;k ckyd U;k;ky; fu;e] 2016 ds iz:Ik 37 ds vuqlkj i'pkrorhZ ns[kjs[k iznku
fd;k tkuk pkfg,A e-iz- jkT; esa fd'kksj U;k; fuf/k LFkkfir dh tk pqdh gSA mlh fuf/k ls ;Fkksfpr
ekeyksa esa vkfFkZd lgk;rk iznku djus dk vkns'k Hkh fn;k tk ldrk gSA ;gka ;g Hkh mYys[kuh;
gS fd ,slh fuf/k lh/ks ckydksa ds cSad [kkrs esa varfjr dh tk,xhA

ckyd ds iquokZl ds fy, fdlh Hkh fodYi dk pquko ckyd dh lkekftd vUos"k.k  fjiksVZ
¼izk:Ik 6½ rFkk O;fDrxr ns[kjs[k ;kstuk ¼izk:Ik 7½ ds vk/kkj ij fd;k tkrk gSA O;fDrxr ns[kjs[k
;kstuk ds iz:Ik esa gh [k.M ̂[k^ ds :Ik esa ckyd dh izxfr dh fuxjkuh izFke 3 ekl ds fy, izR;sd
i[kokM+s esa vkSj rRi'pkr~ ekl esa ,d ckj dh tkuh pkfg,A

tgka dgha visf{kr gks ogka ckyd dh izxfr dks leh{kk djus ds fy, izk:Ik 14 ds vuqlkj
iquokZl dk;Z Hkh tkjh fd;k tk ldrk gSA ¼fu;e 7½

ckyd dks ijhoh{kk dks fueqZDr djrs le; mls ijhoh{kk vf/kdkjh dh fuxjkuh esa j[ks tkus
dk vkns'k Hkh vf/kfu;e 2015 dh /kkjk 18 ¼1½ ds vuqlkj fn;k tk ldrk gSA ,slh fLFkfr esa
ijhoh{kk vf/kdkjh dks ckyd dh izkfLFkfr ds laca/k fdlh Hkh iquokZl ds fodYi ds pquko ds i'pkr~
mlds ifj.kke dh leh{kk dh tkuh Hkh vko';d gSA leh{kk ds mijkar gh mDr pquko ds ifj.kke
rFkk mlds fujarjrk ij fopkj fd;k tk ldrk gSA

vkof/kd fjiksVZ izLrqr djus dk vkns'k fn;k tkuk Hkh vko';d gSA bl izdkj ckyd dh
fueqZfDr ds i'pkr~ izk:Ik 10 ds vuq:Ik Hkh mldh izkfLFkfr dh leh{kk dh tk ldrh gSA

vafre fujkdj.kh; vkns'k ikfjr fd, tkus ls iwoZ izR;sd ckyd ds laca/k esa izk:Ik 7 ds
vuqlkj O;fDrxr ns[kjs[k ;kstuk rS;kj fd;k tkuk vko';d gSA vr% O;fDrxr ns[kjs[k ;kstuk
ds ek/;e ls laLFkkxr o xSj laLFkkxr lHkh izdkj ds ckydksa ds iquokZl dh fLFkfr dh leh{kk dh
tk ldrh gSA

ckyd ds fdlh ckyd ns[kjs[k laLFkku esa nkf[ky djrs gh fu;e 69 ¼1½ ds vuqlkj ckyd
dk thouÑr izk:Ik 43 ds vuq:Ik rS;kj fd;k tkuk vko';d gSA ;g thouÑr ckyd ls
lekuqnsf'kr fd, x, cky dY;k.k vf/kdkjh ;k ekeyk dk;ZdrkZ (case worker) ds }kjk rS;kj
dh tkuh gSA bl thouÑr dks ckyd ns[kjs[k laLFkku esa la/kkfjr fd;k tkrk gSA bl nLrkost
esa mYysf[kr iwoZor~ ifjfLFkfr;ksa ds vk/kkj ij Hkh ckyd dh orZeku fLFkfr dh leh{kk dh tk
ldrh gSA

laLFkkxr iquokZl ds v/khu ckydksa dh fLFkfr esa ckyd ns[kjs[k laLFkkvksa esa fu;e ds vuqlkj
case file la/kkfjr fd;k tkuk vko';d gSA ;g case file laLFkk esa ckyd ds O;ogkj bldh
izfrfØ;k dk ,d O;kid fjdkWMZ gSA bl fjdkWMZ ds ek/;e ls ckyd ds iquokZl dh fLFkfr dk
vkadyu laHko gSA ;gka ;g Hkh mYys[kuh; gS fd izR;sd lquokbZ frfFk ij bl case file dks izLrqr
fd;k tkuk vko';d gSA ftu ftyksa esa lEizs"k.k xg̀ ;k lqjf{kr LFkku ugha gSa] ogka ckydksa dks bu
x̀gksa ls izR;sd lquokbZ frfFk ij izLrqr dj ikuk dbZ dkj.kksa ij fuHkZj gS ijarq lwpuk vkSj izkS|ksfxdh
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ds ;qx esa e-mail ;k fdlh vU; ek/;e ls ckyd dh case file dks izR;sd lquokbZ frfFk ij izLrqr
djok;k tkuk pkfg,A ckyd ds iquokZl ds fy, mldh O;fDrxr Lora=rk ds vf/kdkj ij
fuca/ku yxkrs gq, tks vkns'k gekjs }kjk fn;k tkrk gS] mldh leh{kk dh mRrjnkf;Ro gh gekjs
vkns'k dks ifjiw.kZ cukrk gSA

(Rehabilitation Programme)

iquokZl ds bu fodYiksa dh vksj vxzlj gksus ls iwoZ ftyk cky laj{k.k bZdkbZ ds ek/;e ls
ckydksa ds iquokZl ds laca/k esa o`gn@ foLrr̀ ;kstuk rS;kj fd;k tkuk vko';d gSA cksMZ esa gksus
okyh =Sekfld ehfVax rFkk ftyk cky laj{k.k bZdkbZ dh ehfVax esa vU; eqn~nksa ds lkFk gh bl
egRoiw.kZ fcUnq dks lfEefyr fd;k tkuk vkSj bl ij Hkh ifjppkZ djrs gq, lHkh fudk;ksa ds lg;ksx
ls iquokZl ;kstuk rS;kj fd;k tkuk visf{kr gSA

bu ;kstukvksa esa dbZ fodYi rS;kj fd, tk ldrs gSa tSls %&

1- ckydksa ds fy, O;fDrxr ;k lkewfgd ijke'kZ dh O;oLFkk %& blds fy, ftys esa Lo;alsoh
O;fDr;ksa dk ,d iSjksy rS;kj fd;k tk ldrk gSA fdlh ,d fuf'pr dk;Z fnol vFkok
izR;sd fnol ,d fuf'pr le; ij leUo; LFkkfir djrs gq, mudh lsok izkIr dh tk
ldrh gSaA

2- lkeqnkf;d lsokvksa dh O;oLFkk %& ftys esa miyC/k vLirky] o`)kJe] fnO;kax ckydksa ds
Nk=kokl] uxj fuxe ds m|kuksa o ;krk;kr foHkkx ds lkFk lkeqnkf;d lsokvksa ds fu"iknu
gsrq ,d foLr`r dk;ZØe rS;kj djukA mDr foHkkx esa bl lanHkZ esa dkSu lh o dSls lsok,a
yh tk,xh] ckyd dk mRrjnkf;Ro dkSu ysxk bl lanHkZ esa ;kstuk rS;kj djukA

3- ftys esa lapkfyr 'kklu dh vU; ;kstukvksa ls fof/k dk mYya?ku djus okys ckydksa dks dSls
ykHkkafUor fd;k tk ldrk gS] bldh :Ikjs[kk rS;kj djukA tSls iz/kkuea=h dkS'ky fodkl
dk;ZØe ,oa ckfydkvksa dks eq[;ea=h dkS'ky fodkl@ eq[;ea=h efgyk l'kfDrdj.k ;kstuk
ds rgr~ ykHkkfUor fd, tkus dh dk;Zokgh dh tk,A

4- xSj&ljdkjh laLFkkvksa ds ek/;e ls fd'kksj U;k; cksMZ esa vk;ksftr fd, tk ldus okys
dk;ZØeksa dh lwph vkSj okf"kZd dSys.Mj rS;kj djukA

5- ou foHkkx] m|kfudh foHkkx o vU; ds lkFk feydj ckydksa dks i;kZoj.k mUeq[kh cukus ds
laca/k esa dk;Z'kkyk dh O;oLFkk LFkkfir djukA

6- ckyd ns[kjs[k laLFkk esa ckydksa }kjk viukbZ tk jgh fnup;kZ ds laca/k esa rS;kj daily

routine dh le;&le; ij leh{kk djukA

7- LosfPNd nkunkrkvksa dh lwph rS;kj dj fd'kksj U;k; cksMZ rFkk] ckyd ns[kjs[k laLFkk esa
ckydksa ds fy, izsjd iqLrdsa] jax] MªkWbax 'khV] bUMksj ,fDVfoVh] vkmV Mksj xse] v/kkslajpuk
ls lacaf/kr oLrqvksa dh O;oLFkk laca/kh ;kstuk fufeZr djukA

8- ;fn ftys esa dksbZ Hkh O;olkf;d dEiuh ;k m|ksx gks rks] muds vf/kdkfj;ksa ls laidZ djrs
gq, corporate social responsibility (CSR) ds ek/;e ls fof/k dk mYya?ku djus okys
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ckydksa ds iquokZl ds fy, ,d foLr`r ;kstuk rS;kj djukA ¼daiuh vf/kfu;e] 2013 dh
vuqlwph VI o VII dh /kkjk 135 ds varxZr½

9- miyC/k nkunkrkvksa vkSj dEiuh ;k m|ksx ds vf/kdkfj;ksa dk /;ku adopt home ;k
adopt a child ;kstuk dh vkSj vkdf"kZr djukA ;Fkksfpr ekeys esa mfpr Memorandum

of understanding (MOU) vuqca/k ds fu"iknu dks lqfuf'pr djuk½

10- fpfdRlk o f'k{kk dh O;oLFkk rFkk vkof/kd dSEi gsrq ftyk f'k{kk vf/kdkjh rFkk ftyk
fpfdRlk ,oa LokLF; vf/kdkjh ds lkFk ,d ;kstuk rS;kj djukA

11- ckydksa dks fof/kd lgk;rk lqfuf'pr djus gsrq lfØ; vf/koDrkvksa dk iSuy rS;kj djukA

12- LikWUljf'ki ,oa i'pkr~orhZ ns[kjs[k ds laca/k esa ;kstuk rS;kj djukA

13- CykWd ,oa leqnk; Lrjksa ij cky laj{k.k dk;ZØe esa LFkkuh; ;qokvksa dks 'kkfey djus ds fy,
muesa Lo;alsoh Hkkouk ds izksRlkgu dh ;kstuk rS;kj djukA

14- ikydksa ds ijke'kZ ds fy, ;kstuk rS;kj djukA

15- ckyd ns[kjs[k laLFkk ds ckydksa ds fy, outing rFkk excursion Vwj gsrq ;kstuk rS;kj
djukA

16- laLFkk esa iznku dh tk ldus okyh fofHkUu dkS'ky fodkl dk;ZØe rFkk izek.k i= gsrq
;kstuk rS;kj djukA

17- fofHkUu R;kSgkjksa ij laLFkk esa fo'ks"k dk;ZØe laca/kh ;kstuk rS;kj djukA

18- ftys ds izfrf"Br o ukfer O;fDr;ksa ls ckydksa dh ifjppkZ laca/kh dk;ZØe@;kstuk rS;kj
djukA

19- fo'ks"k ekeyksa esa lkekftd vUos"k.k fjiksVZ rS;kj dj ldus okys Para-legal-volunteer

vkSj lkekftd dk;ZdrkZ dh lwph rS;kj djukA

20- ckydksa ds vkof/kd fpfdRlh; ijh{k.k gsrq ,d foLr`r ;kstuk rS;kj djukA

;g lHkh ;kstuk,a ek= mnkgj.k gSa vkSj ,slh vU; ;kstuk,a rS;kj djuk vkSj mudk
fØ;kUo;u lqfuf'pr djukA

fd'kksj ds iquokZl ds vafre fu.kZ;u dh ftEEksnkjh fd'kksj U;k; cksMZ dks iznku dh xbZ gSA
fo/kkf;dk ds }kjk Hkkjr ds Hkfo"; ds laj{k.k dk mRrjnkf;Ro Hkh cksMZ dks fn;k x;k gSA vr% blh
xaHkhjrk vkSj laosnu'khy n`f"Vdks.k ds lkFk bls fuokZfgr fd, tkus dk drZO; fu"iknu gh gekjh
{kerk dks LFkkfir djuk gh bl ns'k ds lok±xh.k fodkl ds fy, gekjk ;ksxnku gks ldrk gSA ;gka
;g Hkh js[kkafdr fd;k tkuk vko';d gS fd tgka ckyd dk fopkj.k fd'kksj U;k; cksMZ ds }kjk
ckyd U;k;ky; dks izsf"kr fd;k x;k gks] mu ekeyksa esa Hkh ckyd ds iquokZl dh ;g izfrc)rk
lekIr ugha gksrh gSA
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¼bl LrEHk ds vUrxZr e/;izns'k ds v/khuLFk U;k;ky;ksa ds U;k;k/kh'kksa }kjk vdkneh ds
laKku esa ykbZ xbZ fof/kd leL;kvksa dk mi;qDr gy izLrqr djus dk iz;kl fd;k tkrk gSA LrEHk
ds fy;s U;k;k/kh'kx.k viuh fof/kd leL;k,a vdkneh dks Hkst ldrs gSaSA p;fur leL;kvksa ds
lek/kku vkxkeh vadks esa izdkf'kr fd;s tk,axsA½

ijØkE; fy[kr vf/kfu;e dh /kkjk 138 ds varxZr psd vuknj.k ds vijk/k ls lacaf/kr
lafLFkr ifjokn ekeyksa esa Rofjr fopkj.k vkSj 'kh/kz fujkdj.k gsrq ekuuh; mPpre U;k;ky;
}kjk le;&le; ij fn'kk&funsZ'k tkjh fd;s x;s gSaA blh lEca/k esa dfri; fn'kk&funsZ'k
U;k;n`"Vkar esllZ ehVlZ ,aM baLVªwesaV izk- fy- fo:) dapu esgrk] ,vkbZvkj 2017
,llh 4594 esa Hkh tkjh fd, x;s FksA dHkh&dHkh fopkj.k U;k;ky; ds le{k vfHk;qDr
mifLFkr gksdj psd dh jkf'k vkSj U;k;ky; }kjk vf/kjksfir tqekZuk vFkok izfrdj tek djus
dk izLrko j[krk gSA ;g fLFkfr rc fufeZr gksrh gS tc ifjoknh vijk/k dk 'keu djus ls
badkj dj nsrk gS blh fLFkfr dks n`f"Vxr j[krs gq, esllZ ehVlZ ¼iwoksZDr½ esa ekeys dks
/kkjk 258 n.M izfØ;k lafgrk ds izko/kku dks viukdj fopkj.k dk;Zokgh lekIr djus dk
funsZ'k Hkh fn;k x;k FkkA 'kh"kZ U;k;ky; dk er Fkk fd fopkj.k U;k;ky; psd jkf'k]
fof/kiw.kZ C;kt rFkk ifjoknh }kjk mixr [kpZ dks fopkj esa ysrs gq, ,d ;qfDr;qDr izfrdj
dk fu/kkZj.k djs vkSj vfHk;qDr dks nkf;Rok/khu Bgjkrs gq, izdj.k dks /kkjk 258 n.M izfØ;k
lafgrk esa mYysf[kr izko/kku dh lgk;rk ysdj lekIr dj nsA ;g Hkh dgk x;k fd ;fn
ifjoknh vkifRr Hkh djs rks og egRoghu gksxhA

ysfdu vHkh gky gh esa blh lanHkZ esa ekuuh; mPpre U;k;ky; dh lafo/kku ihB us Lor%
laKku ysrs gq, “In Re: EXPEDITIOUS TRIAL OF CASES UNDER SECTION 138

N. I. ACT 1881 (Suo Motu Writ Petition (Crl.) No. 2 of 2020 vkns'k fnukad
16.04.2021)” ds ekeys esa izfrikfnr fd;k gS fd /kkjk 258 n.M izfØ;k lafgrk eftLVªsV
dks l'kDr djrh gS fd og dkj.k ys[kc) djrs gq, ifjokn ls fHkUu lafLFkr leu ekeyksa
esa dk;Zokgh jksd dj vfHk;qDr dh nks"keqfDr dk fu.kZ; lquk ldrk gS fdUrq /kkjk 258 n.M
izfØ;k lafgrk ifjokn ij lafLFkr ekeyksa ij ykxw ugha gksrh gSA ihB us ;g Hkh er O;Dr
fd;k gS fd ¼iwoksZDr½ esa izfrikfnr fof/k lgh ugha FkhA ihB }kjk vnkyr
izlkn fo:) :iyky] ¼2000½ 7 ,llhlh 338 rFkk lqcze.;e lsrq jeu fo:)
egkjk"Vª] ¼2004½ 13 ,llhlh 324 dks fopkj esa ysrs gq, mijksDr er fn;k gSA
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bl izdkj ;g Li"V gS fd ijØkE; fy[kr vf/kfu;e dh /kkjk 138 ds varxZr psd vuknj.k
ds vijk/k ls lacaf/kr ifjokn ekeyksa esa /kkjk 258 n.M izfØ;k lafgrk ds izko/kku ds rgr
fopkj.k dk;Zokgh lekIr ugha dh tk ldrh gSA



çk;% bl laca/k esa Hkze dh fLFkfr jgrh gS fd fopkj.k U;k;ky; ,sls vfHk;qä dks /kkjk 389
¼3½ n.M çfØ;k lafgrk ds varxZr tekur dk ykHk ugha ns ldrk ftldh ltk dk Hkqxrk;k
tkuk çkjaHk gks pqdk gS vFkkZr U;k;ky; /kkjk 389 ¼3½ ds varxZr vius {ks=kf/kdkj dk ç;ksx
rc rd gh dj ldrk gS tc rd vfHk;qä dks ltk okjaV ds ikyu esa tsy u Hkstk x;k
gksA

tc fopkj.k U;k;ky; fdlh vfHk;qä dks nks"kfl) djrh gS rks mlds lkeus /kkjk 389 ¼3½
n.M çfØ;k lafgrk ds varxZr nks ifjfLFkfr;ka fufeZr gks ldrh gSA igyh ifjfLFkfr ftlesa
vfHk;qä nks"kfl) ds fu.kZ; ds fo:) vihy izLrqr djus vkSj n.Mkns'k dks LFkfxr djkus
rd dh vof/k ds fy, n.Mkns'k dk fu"iknu jksds tkus vkSj tekur ij Lora= fd, tkus
gsrq fopkj.k U;k;ky; esa vkosnu çLrqr djrk gSA ,slk vkosnu fopkj.k U;k;ky; Lohdkj
djrk gS fdarq vfHk;qä fopkj.k U;k;ky; ds vkns'k ds ikyu esa mlh le; tekur&ca/k i=
izLrqr djus esa fdUgha dkj.kksa ls vleFkZ jgrk gSA ifj.kker% vfHk;qä dks n.Mkns'k ds
fu"iknu esa ltk Hkqxrus gsrq tsy Hkst fn;k tkrk gSA blds ckn vkxkeh fnol ij vfHk;qä
dh vksj ls tekur&ca/k i= izLrqr djds mls Lora= fd, tkus tkus dh çkFkZuk dh tkrh
gSA nwljh ifjfLFkfr esa] vfHk;qä dks nks"kfl) fd;s tkus ij mldh vksj ls fopkj.k U;k;ky;
esa /kkjk 389 ¼3½ ds varxZr dksbZ tekur ds fy, vkosnu çLrqr ugha fd;k tkrk gS vkSj
ifj.kker% vfHk;qä dks n.Mkns'k ds fu"iknu esa ltk Hkqxrus gsrq tsy Hkst fn;k tkrk gSA
blds ckn vkxkeh fnol ij vfHk;qä dh vksj ls /kkjk 389 ¼3½ ds varxZr tekur ds fy,
vkosnu i= izLrqr dj tekur ij Lora= fd, tkus tkus dh çkFkZuk dh tkrh gSA

;g fd /kkjk 389 n.M çfØ;k lafgrk ds çko/kku dk mÌs~'; fdlh nks"kfl) vfHk;qä dks
nks"kflf) ds fu.kZ; ds fo:) vihy izLrqr djus vkSj vihy ds fujkdj.k gksus rd fopkj.k
U;k;ky; ds n.Mkns'k dk fu"iknu jksds tkus vkSj rc rd tekur ij Lora= jgus ds fy,
leFkZ cukuk gSA U;k; n`"Vkar e;wjke lqczkefu;u Jhfuoklu fo:) lh- ch- vkbZ-]
,vkbZvkj 2006 ,llh 2449 esa vo/kkfjr fd;k x;k gS fd tgka vfHk;qDr dks vihy dk
vf/kdkj gS ogha /kkjk 389 ¼3½ ds vraxZr n.Mkns'k dk fu"iknu fuyafcr djkus ;k tekur
ij Lora= gksus dk vf/kdkjh gksxkA
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/kkjk 389 dh mi/kkjk ¼3½ dk laca/k fopkj.k U;k;ky; dh 'kfDr;ksa ls gS tks nks"kfl)
vfHk;qä dks lhfer le;kof/k] ftruh vihy izLrqr djus vkSj vihy U;k;ky; ls fopkj.k
U;k;ky; ds n.Mkns'k ds fu"iknu dks vihy ds yafcr jgrs rd fuyafcr j[kus dk vkns'k
izkIr djus ds fy, vko';d gks] ds fy, tekur ij fjgk djus dk vkns'k nsus dks leFkZ
cukrh gSA nwljs vFkks± esa] nks"kfl) vfHk;qä rc rd fopkj.k U;k;ky; ls n.Mkns'k dk
fu"iknu jksds tkus vkSj tekur ij Lora= fd, tkus gsrq izkFkZuk djus dk gdnkj gS tc rd
fd og vihy U;k;ky; esa dk;Zokgh vkjaHk ugha dj nsrkA vihy U;k;ky; esa vihy izLrqr
djus fo"k;d dk;Zokgh blds fy, fofgr ifjlhekdky ds Hkhrj dh tkuk visf{kr gksxkA

vr,o fopkj.k U;k;ky; }kjk fdlh nks"kfl) vfHk;qä dks mi;qDr ekeys esa /kkjk 389 ¼3½
n.M çfØ;k lafgrk ds çko/kku ds varxZr ml le; rd n.Mkns'k dk fu"iknu jksds tkus
vkSj tekur ij Lora= fd, tkus dk vkns'k nsuk fof/kiw.kZ gksxk tc rd fd nks"kfl)
vfHk;qä vihy U;k;ky; esa dk;Zokgh vkjaHk ugha dj nsrk vFkok vihy ds fy, fofgr
ifjlhekdky dk volku ugha gks tkrkA fopkj.k U;k;ky; fd ;g 'kfDr bl ckr ls
izHkkfor ugha gksxh fd mij of.kZr nksuksa esa ls fdlh ifjfLFkfr esa vfHk;qä dks n.Mkns'k ds
fu"iknu esa ltk Hkqxrus gsrq tsy Hkstk tk pqdk FkkA



/kkjk 89 flfoy izfØ;k lafgrk fookn ds oSdfYid lek/kku ds mik; micaf/kr djrh gSA
ftuesa e/;LFkrk ;kfu ehfM,'ku ds fy, izdj.k fufnZ"V ¼jsQj½ djuk lfEefyr gSA e/;LFk
;kfu ehfM,Vj i{kdkjksa ds e/; vkilh lqyg o le>kSrk djkus dk iz;kl djrk gS rFkk
e/;izns'k e/;LFkrk fu;e] 2016 esa fofgr izfØ;kuqlkj dk;Zokgh djds mDr fu;eksa ds
fu;e 25 ds varxZr i{kdkjksa ds e/; r; 'krks± ds vuqlkj le>kSrk&djkj ¼settlement-

agreement½ rS;kj dj izfrosnu ml U;k;ky; ds le{k izLrqr djrk gS ftl U;k;ky;
}kjk izdj.k fufnZ"V fd;k x;k FkkA fu;e 26 ds varxZr ,sls le>kSrk&djkj dh oS/krk dk
ijh{k.k djds U;k;ky; i{kdkjksa ds chp vkilh lqyg o le>kSrs dh r; 'krks± ds vuqlkj
fMØh@vokMZ ikfjr djrk gS vkSj ;g fMØh@vokMZ fu"iknu ;ksX; gksrk gSA vr% Li"V gS
fd e/;LFk ¼ehfM,Vj½ }kjk U;k;ky; dks izsf"kr izfrosnu Loeso fMØh@vokMZ ugha gS rFkk
fu"iknu ;ksX; ugha gksrk gSA bl lEca/k esa U;k;n`"Vkar eksgj flag fo:) xtsUnz flag]
vkbZ,yvkj 2020 ,e-ih- ,l,u 18 voyksduh; gSA
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n.M izfØ;k lafgrk ¼la'kks/ku½ vf/kfu;e] 2008 ¼Ø- 5 lu~ 2009½ }kjk /kkjk 24 dh mi/kkjk
8 esa ijarqd tksM+k x;k] tks fnukad 31-12-2009 ls izHkkoh gSA la'kksf/kr izko/kku bl izdkj
gS&

^^ijarq ;g fd U;k;ky; ihfM+r dks bl mi/kkjk ds v/khu vfHk;kstu dh
lgk;rk djus ds fy, viuh ilUn ds vf/koDrk dks fu;qDr djus dh
vuqefr iznku dj ldsxkA^^

n.M izfØ;k lafgrk dh /kkjk 301 dh mi/kkjk ¼2½ ds vuqlkj] tgka fdlh ekeys esa ;fn dksbZ
izkbosV O;fDr fdlh U;k;ky; esa fdlh O;fDr dks vfHk;ksftr djus ds fy, izkbosV rkSj ij
iSjoh gsrq vf/koDrk fu;qDr djrk gS ogka ml ekeys dk Hkkjlk/kd yksd vfHk;kstd ;k
lgk;d yksd vfHk;kstd] vfHk;kstu dk lapkyu djsxk vkSj izkbosV rkSj ij fu;qDr
vf/koDrk dsoy yksd vfHk;kstd ;k lgk;d yksd vfHk;kstd ds funsZ'k ds v/khu dk;Z
djsxk vkSj ekeys esa lk{; dh lekfIr Ik'pkr~ U;k;ky; dh vuqKk ls gh fyf[kr :Ik esa rdZ
izLrqr dj ldsxkA

ekuuh; mPpre U;k;ky; }kjk U;k;n`"Vkar js[kk eqjkjdk fo:) osLV caxky jkT;]
,vkbZvkj 2020 ,llh 100 esa izfrikfnr fd;k x;k gS fd /kkjk 301¼2½ ,oa 24¼8½ dk
lesfdr izHkko ;g gS fd ihfM+r ds vf/koDrk dks lk{kh ds ijh{k.k] izfrijh{k.k ,oa ekSf[kd
rdZ izLrqr djus dk vf/kdkj ugha gSA ;fn ihfM+r ds vf/koDrk dks ,slk izrhr gksrk gS fd
izdj.k esa fdlh lk{kh dk ijh{k.k ;k izfrijh{k.k yksd vfHk;kstd }kjk mfpr :Ik ls ugha
fd;k x;k gS] rks og ;g rF; U;k;ky; ds Kku esa yk,xk vkSj ;fn U;k;ky; mfpr le>s
rks n.M izfØ;k lafgrk dh /kkjk 311 vFkok lk{; vf/kfu;e dh /kkjk 165 dh 'kfDr;ksa dk
iz;ksx dj bl lEca/k esa fofu'p; djsxkA bl izdkj ihfM+r ds vf/koDrk dk vfHk;kstu
lapkyu esa lhfer vf/kdkj gS fd og fdlh lk{kh ds ijh{k.k vFkok izfrijh{k.k ds laca/k esa
lh/ks iz'u ugha dj ldrk vfirq mls bl laca/k esa lq>ko igys U;k;ky; ds le{k izLrqr djus
gksxsa ftl ij U;k;ky; foosdkuqlkj dk;Zokgh djsxkA
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60. ARBITRATION AND CONCILIATION ACT, 1996 – Sections 2 (1)(e), 9, 14,
34 and 36
COMMERCIAL COURT ACT, 2015 – Section 11
Jurisdiction – Court – Commercial disputes involving an arbitration
dispute – Only Commercial Court of the status of District Judge or
Additional District Judge would be the competent Court to entertain
matter u/s. 9, 14, 34 and 36 of the Arbitration Act and Civil Judge
Class I is excluded to hear such matters.

Yashwardhan Raghuwanshi v. District & Sessions Judge and
anr.
Order dated 26.02.2021 passed by the High Court of Madhya Pradesh
in Writ Petition No. 19656 of 2020, reported in 2021 LawSuit (MP) 64

Relevant extracts from the order:

It would be evident from the language employed by the legislature in the
definition clause of "Court" in Section 2(1)(e) of the Arbitration Act that it intended
to confer power in respect of the disputes involving arbitration on the highest
judicail Court of a District so as to minimize the supervisory role of the Courts in
the arbitral process and, therefore, purposely excluded any Civil Court of grade
inferior to such Principal Civil Court, or any Court of Small Causes. The Court of
superior most jurisdiction in a District is the Court of District Judge as interpreted
by the Supreme Court in the case of State of Maharashtra, through Executive
Engineer v. Atlanta Limited, (2014) 11 SCC 619. The jurisdiction in respect of
arbitration matter is provided in Section 19 of the Commercial Courts Act and
Section 15 thereof contemplates transfer of all suits and applications including
the application under the Arbitration Act pending in Civil Courts in any district or
pending in High Court where Commercial Division is constituted or area in respect
of which the Commercial Courts have been constituted. While Court or a
Commercial Division to entertain or decide any suit, application or proceedings
relating to any commercial dispute in respect of which the jurisdiction of the Civil

PART - II
NOTES ON IMPORTANT JUDGMENTS
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Court is either expressly or impliedly barred under any other law for the time
being in force, Section 21 of the Commercial Court Act stipulates that save as
otherwise provided, the provisions of this Act shall have effect, notwithstanding
anything inconsistent therewith contained in any other law for the time being in
force or in any instrument having effect by virtue of any law for the time being in
force other than this Act. Segregation of and arbitration matters on the basis of
a pecuniary limit is not what the law provides for. All the arbitration matters,
irrespective of the value of claim, are required to be adjudicated by Principal
Civil Court of original jurisdiction. Therefore, it is clear that in respect of
commercial disputes involving and arbitration dispute only the Commercial Court
of the status of District Judge or Additional District Judge would be the competent
court to entertain the matters under Sections 9, 14, 34 & 36 of the Arbitration
Act.



61. CIVIL PRACTICE:
Date of hearing – Discretion of Court – Complete discretion can be
used by the Presiding Officer of the Court for fixing the date of
hearing/ proceedings and he is the best person to decide how to
use his judicial time.

Aarti Sahu (Smt.) v. Ankit Sahu
Order dated 04.09.2020 passed by the High Court of Madhya
Pradesh in Miscellaneous Civil Case No. 62 of 2020, reported in
ILR (2020) MP 2171

Relevant extracts from the order:

Merely because short dates are given to the parties, no malice can be
attributed on the Court. It is not pointed out to this Court as to how short dates
have caused prejudice to the applicant. The applicant has not pointed out
anything which shows that because of short date given by the court below, her
right to defend herself in any way is adversely affected. This is trite that the
Presiding Officer is the guardian of the judicial time and has complete discretion
to fix the dates of hearing/proceeding. Unless the procedure adopted by the
Court amounts to manifest propriety which caused prejudice to any party, this
Court is not obliged to interfere.
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62. CIVIL PRACTICE:
Will – Doctrine of election and doctrine of estoppel – Remaining
portion of the Will cannot be challenged by a person who has taken
benefit of a particular portion of the Will because of doctrine of
election – After taking benefits of any instrument/document, validity
of the instrument/document cannot be challenged.

Bhagwat Sharan (Dead thr. LRs.) v. Purushottam & ors.
Judgment dated 03.04.2020 passed by the Supreme Court in Civil
Appeal No. 6875 of 2008, reported in ILR (2020) MP 1795 (SC)

Relevant extracts from the judgment:

It is trite law that a party cannot be permitted to approbate and reprobate
at the same time. This principle is based on the principle of doctrine of election. In
respect of Wills, this doctrine has been held to mean that a person who takes
benefit of a portion of the Will cannot challenge the remaining portion of the Will. A
party cannot be permitted to “blow hot and cold”, “fast and loose” or “approbate
and reprobate”. Where one party knowingly accepts the benefits of a contract or
conveyance or an order, it is estopped to deny the validity or binding effect on
him of such contract or conveyance or order.

Any party which takes advantage of any instrument must accept all that is
mentioned in the said document.



63. CIVIL PROCEDURE CODE, 1908 – Section 11 and Order 23 Rule 1
Res judicata and waiver of rights – Principle of res judicata and principle
of waiver of rights are totally different principles – If any plaintiff
withdraws his suit without permission of court then a new suit about
same subject matter cannot be filed by him.

iwoZ U;k; iwoZ U;k;

Suresh Kesharwani & anr. v. Roop Kumar Gupta & anr.
Order dated 06.08.2020 passed by the High Court of Madhya Pradesh
in Civil Revision No. 566 of 2019, reported in ILR (2020) MP 1955
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Relevant extracts from the order:

Section 11 of the Code of Civil Procedure is based on principle of
res-judicata. As per Section 11 of CPC, no Court shall try any suit or issue in
which the matter is directly and substantially in issue has been directly and
substantially in issue in the former suit between the same parties, or between
parties under whom they or any of them claim, litigating under the same title, in
a Court competent to try such subsequent suit or the suit in which issue has
been substantially raised and has been heard and finally decided by such Court.
Section 11 of CPC creates bar on trial of subsequent suit by Court if issues
which have been directly and substantially in issue between same parties in
former C.R. No. 566 of 2019 suit has been decided on its merits. However,
Order 23 of CPC is not based on principle of res-judicata but it is based on
principle of waiver of rights by the plaintiff. As per Order 23 Rule 1 of CPC,
plaintiff may at any time after institution of the suit abandon his suit or abandon
a part of his claim in suit or withdraws from suit or part of a claim against all or
any of the defendants. If such withdrawal is made without permission of Court
envisaged in Order 23 Rule 3, then plaintiff shall be precluded from instituting
any fresh suit in respect of such subject matter or such part of the claim. Order
23 of Code of Civil Procedure, 1908 is based on the principle of waiver of the
rights of the plaintiff and not res-judicata. Order 23 of CPC and Section 11 of
CPC are based on different principles.



64. CIVIL PROCEDURE CODE, 1908 – Order 2 Rule 2 (3) and Order 7
Rule 11
Maintainability of suit – Objections – Objections under Order 2 Rule
2 (3) do not come under Order 7 Rule 11 CPC and such objections
cannot be considered before trial.

Shubhalaya Villa (M/s) & ors. v. Vishandas Parwani & ors.
Judgment  dated  15 .05.2020  passed by the High Court  of
Madhya Pradesh in First Appeal No. 279 of 2017, reported in ILR
(2020) MP 1704

Relevant extracts from the judgment:

The finding given by the Court below holding that the suit is barred is also
not sustainable and is hereby set aside. The counsel for the respondents relied
upon several decisions as quoted hereinabove [Pramod Kumar and anr. v. Zalak
Singh and ors., (2019) 6 SCC 621, Virgo Industries (Eng.) Private Limited v. Venture
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Retech Solutions Private Limited, (2013) 1 SCC 625, Hardesh Ores (P) Ltd. v. Hede
and Company, (2007) 5 SCC 614, N.V. Srinivasa Murthy and ors. v. Mariyamma and
ors., (2005) 5 SCC 548, Sopan Sukhdeo Sable and ors. v. Assistant Charity
Commissioner and ors., (2004) 3 SCC 137, ITC Limited v. Debts Recovery Appellate
Tribunal and ors., (1998) 2 SCC 70 and T. Arivandandam v. T.V. Satyapal and anr.,
(1977) 4 SCC 467], but in none of the decisions this aspect has been considered by
the Court except in a case of P. Shyamla v. Ravi, 2015 (3) CTC 259 that while deciding
the application under Order VII Rule 11 of CPC filed at the intitial stage of suit, the
suit can be dismissed at the thresh hold on the ground that the same is not
maintainable under the provisions of Order II Rule 2(3) of CPC, as has already
been observed hereinabove that deciding such a technical bar by the Court, an
application under Order VII Rule 11 of CPC is not the appropriate stage.



*65. CIVIL PROCEDURE CODE, 1908 – Order 6 Rule 2, Order 7 Rule 14
and Order 18 Rule 2
CIVIL PRACTICE:
Application to summon records – After conclusion of evidence when
case fixed for final arguments – Absence of pleadings on issue in
which evidence was sought – Held, such an application is not
maintainable – In absence of pleading, no amount of evidence will
help the party.

Biraji @ Brijraji and anr. v. Surya Pratap and ors.
Judgment dated 03.11.2020 passed by the Supreme Court in
Civil Appeal No. 4883 of 2017, reported in (2020) 10 SCC 729
(Three Judge Bench)



*66. CIVIL PROCEDURE CODE, 1908 – Order 7 Rule 14 and Order 8
Rule 1-A
Production of documents at later stage of trial – Approach expected
of courts, explained – Held, procedure is the handmaid of justice –
Courts should take a lenient view upon such applications and lean
towards substantial justice rather than relying upon procedural
violation – Instantly, application for taking documents on record
filed by defendant at the stage of defendant's evidence – Cogent
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reasons given explaining delay – Undoubtedly, documents were
necessary for just decision of case hence directed to be taken on
record.

Sugandhi (Dead) by LRs. and anr. v. P. Rajkumar represented
by his Power Agent Imam Oli
Order dated 13.10.2020 passed by the Supreme Court in Civil Appeal
No. 3427 of 2020, reported in (2020) 10 SCC 706



67. CRIMINAL PRACTICE:
APPRECIATION OF EVIDENCE:
Reasonable doubt – It refers to the degree of certainty required of
a court before it can make a legally valid determination of the guilt
of an accused.

Rajesh Dhiman v. State of Himachal Pradesh
Judgment dated 26.10.2020 passed by the Supreme Court in Criminal
Appeal No. 1032 of 2013, reported in 2020 (4) Crimes 382 (SC)
(Three Judge Bench)

Relevant extracts from the judgment:

The expression “reasonable doubt” is a well defined connotation. It refers
to the degree of certainty required of a court before it can make a legally valid
determination of the guilt of an accused. These words are inbuilt measures to
ensure that innocence is to be presumed unless the court finds no reasonable
doubt of the guilt of the person charged. Reasonable doubt does not mean that
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proof be so clear that no possibility of error exists. In other words, the evidence
must only be so conclusive that all reasonable doubts are removed from the
mind of an ordinary person.



*68. CRIMINAL PRACTICE:
Order sheets – Facts mentioned in order sheets should be treated
as prima facie true and its sanctity should not be doubted.

Ashish Wadhwa v. Smt. Nidhi Wadhwa & anr.
Judgment dated 15.11.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Writ Petition No. 20361 of 2019, reported
in ILR (2020) MP Short Note 13



69. CRIMINAL PROCEDURE CODE, 1973 – Sections 26, 27, 177 to 184,
461 and 462
CIVIL PROCEDURE CODE, 1908 – Section 21 and Order 7 Rule 10
(i) Jurisdiction of courts – Factors governing determination of –

Explained – Difference between jurisdiction of civil  and
criminal courts and objection as to jurisdiction explained.

(ii) Territorial jurisdiction of criminal courts – Determination of –
Principles summarized.

(iii) Irregularties as to territorial jurisdiction – Effect of – Explained
– Clause (l) of Section 461 CrPC uses the term “offender” and
not “offence” – “Offender” relates to competency of court to
try, while “offence” is limited to territorial jurisdiction – Where
controversy involves territorial jurisdiction, Section 462 CrPC
comes into operation.

(iv) Objection as to competency of criminal court and territorial
jurisdiction – Held, depends upon facts to be established
through evidence – Such objections may have to be taken
before the court trying the offence and such court is bound to
consider the same.

i

ii
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iii

iv

Kaushik Chatterjee v. State of Haryana and ors.
Judgment dated 30.09.2020 passed by the Supreme Court in Transfer
Petition (Crl.) No. 456 of 2019, reported in (2020) 10 SCC 92
(Three Judge Bench)

Relevant extracts from the judgment:

While jurisdiction of a civil court is determined by (i) territorial and (ii)
pecuniary limits, the jurisdiction of a criminal court is determined by (i) the offence
and/or (ii) the offender. But the main difference between the question of
jurisdiction raised in civil cases and the question of jurisdiction arising in criminal
cases, is two-fold.

The first is that the stage at which an objection as to jurisdiction, territorial
or pecuniary, can be raised, is regulated in civil proceedings by Section 21 of
the Code of Civil Procedure, 1908. There is no provision in the Criminal Procedure
Code akin to Section 21 of the Code of Civil Procedure.

The second is that in civil proceedings, a plaint can be returned, under
Order 7 Rule 10 CPC, to be presented to the proper court, at any stage of the
proceedings. But in criminal proceedings, a limited power is available to a
Magistrate under Section 201 of the Criminal Procedure Code, to return a
complaint. The power is limited in the sense (a) that it is available before taking
cognizance, as Section 201 uses the words “Magistrate who is not competent to
take cognizance” and (b) that the power is limited only to complaints, as the
word “complaint”, as defined by Section 2(d), does not include a “police report”.

Chapter XIII of the Code of Criminal Procedure, 1973 contains provisions
relating to jurisdiction of criminal courts in inquiries and trials. The Code maintains
a distinction between (i) inquiry; (ii) investigation; and (iii) trial. The words “inquiry”
and “investigation” are defined respectively, in clauses (g) and (h) of Section 2
of the Code.

Every offence should ordinarily be inquired into and tried by a court within
whose local jurisdiction it was committed. This rule is found in Section 177. The
expression “local jurisdiction” found in Section 177 is defined in Section 2(j) to
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mean “in relation to a court or Magistrate, means the local area within which the
court or Magistrate may exercise all or any of its or his powers under the Code”.

In case of uncertainty about the place in which, among the several local
areas, an offence was committed, the Court having jurisdiction over any of such
local areas may inquire into or try such an offence.

Where an offence is committed partly in one area and partly in another, it may
be inquired into or tried by a court having jurisdiction over any of such local areas.

In the case of a continuing offence which is committed in more local areas
than one, it may be inquired into or tried by a court having jurisdiction over any
of such local areas.

Where an offence consists of several acts done in different local areas it
may be inquired into or tried by a court having jurisdiction over any of such local
areas. (Numbers 2 to 5 are traceable to Section 178)

Where something is an offence by reason of the act done, as well as the
consequence that ensued, then the offence may be inquired into or tried by a
court within whose local jurisdiction either the act was done or the consequence
ensued. (Section 179)

In cases where an act is an offence, by reason of its relation to any other
act which is also an offence, then the first mentioned offence may be inquired
into or tried by a court within whose local jurisdiction either of the acts was
done. (Section 180)

In certain cases such as dacoity, dacoity with murder, escaping from custody,
etc., the offence may be inquired into and tried by a court within whose local
jurisdiction either the offence was committed or the accused person was found.

In the case of an offence of kidnapping or abduction, it may be inquired
into or tried by a court within whose local jurisdiction the person was kidnapped
or conveyed or concealed or detained.

The offences of theft, extortion or robbery may be inquired into or tried by
a court within whose local jurisdiction, the offence was committed or the stolen
property was possessed, received or retained.

An offence of criminal misappropriation or criminal breach of trust may be
inquired into or tried by a court within whose local jurisdiction the offence was
committed or any part of the property was received or retained or was required
to be returned or accounted for by the accused person.

An offence which includes the possession of stolen property, may be
inquired into or tried by a court within whose local jurisdiction the offence was
committed or the stolen property was possessed by any person, having
knowledge that it is stolen property. (Nos. 8 to 12 are found in Section 181)

An offence which includes cheating, if committed by means of letters or
telecommunication messages, may be inquired into or tried by any court within
whose local jurisdiction such letters or messages were sent or received.
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An offence of cheating and dishonestly inducing delivery of the property
may be inquired into or tried by a court within whose local jurisdiction the property
was delivered by the person deceived or was received by the accused person.

Some offences relating to marriage such as Section 494 IPC (marrying
again during the lifetime of husband or wife) and Section 495 IPC (committing
the offence under Section 494 with concealment of former marriage) may be
inquired into or tried by a court within whose local jurisdiction the offence was
committed or the offender last resided with the spouse by the first marriage.
(Nos. 13 to 15 are found in Section 182)

An offence committed in the course of a journey or voyage may be inquired
into or tried by a court through or into whose local jurisdiction that person or
thing passed in the course of that journey or voyage. (Section 183).

Cases falling under Section 219 (three offences of the same kind committed
within a space of twelve months whether in respect of the same person or not), cases
falling under Section 220 (commission of more offences than one, in one series
of acts committed together as to form the same transaction) and cases falling
under Section 221, (where it is doubtful what offences have been committed),
may be inquired into or tried by any court competent to inquire into or try any of
the offences (Section 184).

x       x       x

Section 460 lists out 9 irregularities, which, if done in good faith by the
Magistrate, may not vitiate his proceedings. Section 461 lists out 17 irregularities,
which if done by the Magistrate, will make the whole proceedings void. Clause
(l) of Section 461 is of significance and it reads as follows:

“461. Irregularities which vitiate proceedings.—If any
Magistrate, not being empowered by law in this behalf, does
any of the following things, namely—

(a)-(k) ***

(l) tries an offender:

***

his proceedings shall be void”

Then comes Section 462, which saves the proceedings that
had taken place in a wrong Sessions Division or district or
local area. But this is subject to the condition that no failure
of justice has occasioned on account of the mistake. Section
462 reads as follows:

“462. Proceedings in wrong place.—No finding, sentence or
order of any criminal court shall be set aside merely on the
ground that the inquiry, trial or other proceedings in the
course of which it was arrived at or passed, took place in a
wrong Sessions Division, district, sub-division or other local
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area, unless i t  appears that such error has in fact
occasioned a failure of justice.”

A cursory reading of Sections 461(l) and 462 gives an impression that
there is some incongruity. Under clause (l) of Section 461 if a Magistrate not
being empowered by law to try an offender, wrongly tries him, his proceedings
shall be void. A proceeding which is void under Section 461 cannot be saved by
Section 462. The focus of clause (l) of Section 461 is on the “offender” and not
on the “offence”. If clause (l) had used the words “tries an offence” rather than
the words “tries an offender”, the consequence might have been different.

It is significant to note that Section 460, which lists out nine irregularities
that would not vitiate the proceedings, uses the word “offence” in three places,
namely, clauses (b), (d) and (e). Section 460 does not use the word “offender”
even once.

On the contrary Section 461 uses the word “offence” only once, namely, in
clause (a), but uses the word “offender” twice, namely, in clauses (l) and (m).
Therefore, it is clear that if an offender is tried by a Magistrate not empowered
by law in that behalf, his proceedings shall be void under Section 461. Section
462 does not make the principle contained therein to have force notwithstanding
anything contained in Section 461.

x       x       x

In other words, the jurisdiction of a criminal court is normally relatable to the
offence and in some cases, to the offender, such as cases where the offender is a
juvenile (Section 27) or where the victim is a women [the proviso to clause (a) of
Section 26]. But Section 461(l) focuses on the offender and not on the offence.

x       x       x

It was specifically held by this Court in Raj Kumari Vijh v. Dev Raj Vijh,
(1977) 2 SCC 190 that the question of jurisdiction with respect to the power of the
court to try particular kinds of offences goes to the root of the matter and that
any transgression of the same would make the entire trial void. However, territorial
jurisdiction, according to this Court “is a matter of convenience, keeping in mind
the administrative point of view with respect to the work of a particular court, the
convenience of the accused and the convenience of the witnesses who have to
appear before the Court”.

After making such a distinction between two different types of jurisdictional
issues, this Court concluded in that case, that where a Magistrate has the power
to try a particular offence, but the controversy relates solely to his territorial
jurisdiction, the case would normally be covered by the saving clause under
Section 531 of the 1898 Code (present Section 462 of the 1973 Code).

From the above discussion, it is possible to take a view that the words
“tries an offence” are more appropriate than the words “tries an offender” in
Section 461(l). This is because, lack of jurisdiction to try an offence cannot be
cured by Section 462 and hence Section 461, logically, could have included the
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trial of an offence by a Magistrate, not empowered by law to do so, as one of the
several items which make the proceedings void. In contrast, the trial of an offender
by a court which does not have territorial jurisdiction, can be saved because of
Section 462, provided there is no other bar for the court to try the said offender
(such as in Section 27). But Section 461(l) makes the proceedings of a Magistrate
void, if he tried an offender, when not empowered by law to do.

But be that as it may, the upshot of the above discussion is:

(i) That the issue of jurisdiction of a court to try an “offence” or “offender”
as well as the issue of territorial jurisdiction, depend upon facts established
through evidence.

(ii) That if the issue is one of territorial jurisdiction, the same has to be
decided with respect to the various rules enunciated in sections 177 to 184 of
the Code.

(iii) That these questions may have to be raised before the court trying the
offence and such court is bound to consider the same.



70. CRIMINAL PROCEDURE CODE, 1973 – Sections 100 and 166
INDIAN PENAL CODE, 1860 – Section 302
CRIMINAL TRIAL:
(i) Seizure during investigation – Non-compliance of statutory

provisions contained u/s 100(4), 166(3) and 166(4) – Effect of –
Held, non-compliance of aforesaid provisions alone may not
be a ground to acquit the accused – But in a case where
recovery is seriously doubted, non-compliance of aforesaid
provisions play an important role.

(ii) Motive; absence of – Cases based on circumstantial evidence
– Effect of – Absence of motive cannot be a ground to reject
the prosecution case – However, absence of motive in a case
based on circumstantial evidence is a factor that weighs in
favour of the accused.

i
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ii

Anwar Ali and anr. v. State of Himachal Pradesh
Judgment dated 25.09.2020 passed by the Supreme Court in
Criminal Appeal No. 1121 of 2016, reported in (2020) 10 SCC 166
(Three Judge Bench)

Relevant extracts from the judgment:

Even the recovery of jeep from Chandigarh and recovery of photographs
and the recovery of mobile phone belonging to PW 7 from the jeep also create
serious doubts. According to the prosecution and the IO, he received a secret
information that one jeep is lying in abandoned condition on the Chandigarh
road and though the distance was around 300 km, he straightaway went to
Chandigarh and recovered the jeep in the presence of Bhunter people brought
by him. The investigating officer did not follow the procedure as required to be
followed under Sections 166(3) and (4) CrPC. Even he did not comply with the
provisions of Section 100(4) CrPC. Non-following of the aforesaid provisions
alone may not be a ground to acquit the accused. However, considering the
overall surrounding circumstances and in a case where recovery is seriously
doubted, non-compliance of the aforesaid play an important role.

x       x       x

Now so far as the submission on behalf of the accused that in the present
case the prosecution has failed to establish and prove the motive and therefore
the accused deserves acquittal is concerned, it is true that the absence of proving
the motive cannot be a ground to reject the prosecution case. It is also true and
as held by this Court in Suresh Chandra Bahri v. State of Bihar, 1995 Supp (1) SCC
80 that if motive is proved that would supply a link in the chain of circumstantial
evidence but the absence thereof cannot be a ground to reject the prosecution
case. However, at the same time, as observed by this Court in Babu v. State of
Kerala, (2010) 9  SCC 189 ,  absence of motive in a case depending on
circumstantial evidence is a factor that weighs in favour of the accused.



71. CRIMINAL PROCEDURE CODE, 1973 – Sections 154 and 313
INDIAN PENAL CODE, 1860 – Sections 90 and 376
PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 –
Section 6
APPRECIATION OF EVIDENCE:
(i) Sexual offences – Age of prosecutrix – Assessment of –

Prosecutrix stated her age to be 16 and corrected it to 13 in
deposition – She further stated that four years ago her modesty
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was outraged by accused when she was on her way to school
– No name of school was stated by any witness nor any
documentary evidence such as school register was produced
to prove her age – Medical expert assessed her age to be 25
years – Her cousin, aged 30 deposed that she was 6 years
younger to him – Held, in absence of any positive evidence
with regard to the age of prosecutrix on the date of occurance,
benefit of doubt has to be given to accused.

(ii) Examination of accused – Failure to put circumstances against
accused in his examination u/s 313 CrPC – Effect of – Held, such
circumstances must be excluded from consideration by courts.

(iii) Delay in lodging FIR – Effect of – Sexual offences – Prosecutrix
and accused belonged to different religions – Both were known
to each other – Letters exchanged between them show that
their love for each other grew and matured over time – Their
physical relations were not sporadic but, regular over the years
– FIR was lodged at an opportune time of seven days prior to
accused’s marriage with another girl – All these facts raise
serious doubt about truthfulness of allegations.

(iv) Consent to physical relationship – Whether given under
misconception of fact or fraudulent promise of marriage –
Determination of – Held, misconception of fact u/s 90 IPC must
be in proximity of time of occurance – Prosecutrix and accused
were in love with each other, their engagement ceremony was
also performed, accused wanted to marry in temple but family
of prosecutrix insisted for marriage in church – Marriage could
not be soleminized because of societal reasons – Held, consent
of prosecutrix was a conscious and informed choice coupled
with positive action not to protest and there is no fraudulent
promise of marriage.

i
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ii

iii

iv

Maheshwar Tigga v. State of Jharkhand
Judgment dated 28.09.2020 passed by the Supreme Court in
Criminal Appeal No. 635 of 2020, reported in (2020) 10 SCC 108
(Three Judge Bench)

Relevant extracts from the judgment:

The prosecutrix in her deposition dithered with regard to her age by first
stating she was sixteen years on the date of occurrence and then corrected
herself to state she was thirteen. Though she alleged that the appellant outraged
her modesty at the point of a knife while she was on way to school, no name of
the school has been disclosed either by the prosecutrix or her parents PWs 5
and 6. If the prosecutrix was studying in a school there is no explanation why
proof of age was not furnished on basis of documentary evidence such as school
register, etc. PW 10, in cross-examination assessed the age of the prosecutrix
to be approximately twenty-five years. PW 2, the cousin (brother) of the
prosecutrix aged about 30 years deposed that she was six years younger to
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him. There is thus wide variation in the evidence with regard to the age of the
prosecutrix. The Additional Judicial Commissioner held the prosecutrix to be
fourteen years of age applying the rule of the thumb on basis of the age disclosed
by her in deposition on 18-8-2001 as 20 years. In absence of positive evidence
being led by the prosecution with regard to the age of the prosecutrix on the
date of occurrence, the possibility of her being above the age of eighteen years
on the date cannot be ruled out. The benefit of doubt, therefore, has to be
given to the appellant.

x       x       x

It stands well settled that circumstances not put to an accused under
Section 313 CrPC cannot be used against him, and must be excluded from
consideration. In a criminal trial, the importance of the questions put to an
accused are basic to the principles of natural justice as it provides him the
opportunity not only to furnish his defence, but also to explain the incriminating
circumstances against him. A probable defence raised by an accused is sufficient
to rebut the accusation without the requirement of proof beyond reasonable
doubt.

x       x       x

The appellant belonged to the Scheduled Tribe while the prosecutrix
belonged to the Christian community. They professed different religious beliefs
in a traditional society. They both resided in the same Village Basjadi and were
known to each other. The nature and manner of allegations, coupled with the
letters exchanged between them, marked as exhibits during the trial, make it
apparent that their love for each other grew and matured over a sufficient period
of time. They were both smitten by each other and passions of youth ruled over
their minds and emotions. The physical relations that followed was not isolated
or sporadic in nature, but regular over the years. The prosecutrix had even
gone and resided in the house of the appellant. In our opinion, the delay of four
years in lodgement of the FIR, at an opportune time of seven days prior to the
appellant solemnising his marriage with another girl, on the pretext of a promise
to the prosecutrix raises serious doubts about the truth and veracity of the
allegations levelled by the prosecutrix. The entire genesis of the case is in serious
doubt in view of the admission of the prosecutrix in cross-examination that no
incident had occurred on 9-4-1999.

The parents of the prosecutrix, PWs 5 and 6 both acknowledged awareness
of the relationship between appellant and the prosecutrix and that they were
informed after the first occurrence itself but offer no explanation why they did
not report the matter to the police immediately. On the contrary, PW 5
acknowledges that the appellant insisted on marrying in the Temple to which
they were not agreeable and wanted the marriage to be solemnised in the Church.
They further acknowledged that the appellant and the prosecutrix were in love
with each other. Contrary to the claim of the prosecutrix, PW 6 stated that the
prosecutrix was sexually assaulted in her own house.
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The prosecutrix acknowledged that an engagement ceremony had also
been performed. She further deposed that the marriage between them could
not be solemnised because they belonged to different religions. She was
therefore conscious of this obstacle all along, even while she continued to
establish physical relations with the appellant. If the appellant had married her,
she would not have lodged the case. She denied having written any letters to
the appellant, contrary to the evidence placed on record by the defence. The
amorous language used by both in the letters exchanged reflect that the
appellant was serious about the relationship desiring to culminate the same into
marriage. But unfortunately for societal reasons, the marriage could not
materialise as they belonged to different communities.

The question for our consideration is whether the prosecutrix consented
to the physical relationship under any misconception of fact with regard to the
promise of marriage by the appellant or was her consent based on a fraudulent
misrepresentation of marriage which the appellant never intended to keep since
the very inception of the relationship. If we reach the conclusion that he intentionally
made a fraudulent misrepresentation from the very inception and the prosecutrix
gave her consent on a misconception of fact, the offence of rape under Section
375 IPC is clearly made out. It is not possible to hold in the nature of evidence on
record that the appellant obtained her consent at the inception by putting her under
any fear. Under Section 90 IPC a consent given under fear of injury is not a consent
in the eye of the law. In the facts of the present case, we are not persuaded to
accept the solitary statement of the prosecutrix that at the time of the first alleged
offence her consent was obtained under fear of injury.

Under Section 90 IPC, a consent given under a misconception of fact is no
consent in the eye of the law. But the misconception of fact has to be in proximity
of time to the occurrence and cannot be spread over a period of four years. It
hardly needs any elaboration that the consent by the appellant was a conscious
and informed choice made by her after due deliberation, it being spread over a
long period of time coupled with a conscious positive action not to protest. The
prosecutrix in her letters to the appellant also mentions that there would often
be quarrels at her home with her family members with regard to the relationship,
and beatings given to her.

The prosecutrix was herself aware of the obstacles in their relationship
because of different religious beliefs. An engagement ceremony was also held
in the solemn belief that the societal obstacles would be overcome, but
unfortunately differences also arose whether the marriage was to solemnised in
the church or in a temple and ultimately failed. It is not possible to hold on the
evidence available that the appellant right from the inception did not intend to
marry the prosecutrix ever and had fraudulently misrepresented only in order to
establish physical relation with her. The prosecutrix in her letters acknowledged
that the appellant’s family was always very nice to her.
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72. CRIMINAL PROCEDURE CODE, 1973 – Sections 156 (3), 173 and 190
INDIAN PENAL CODE, 1860 – Sections 379 and 411
MINES AND MINERALS (DEVELOPMENT AND REGULATION) ACT, 1957
– Sections 4, 21, 22 and 23A
M.P. MINERALS (PREVENTION OF ILLEGAL MINING, TRANSPORTATION
AND STORAGE) RULES, 2006 – Rule 18
Il legal sand mining – Powers of Magistrate – Cognizance –
Magistrate, u/s 156 (3) CrPC can direct the concerned SHO of the
police station to register FIR for the offences under IPC and the
MMDR Act, 1957 also – However, cognizance for the offence of
MMDR Act can be taken on complaint filed by the authorized officer
only.

Jayant etc. v. State of Madhya Pradesh
Judgment dated 03.12.2020 passed by the Supreme Court in Criminal
Appeal No. 824 of 2020, reported in 2020 (4) Crimes 485 (SC)

Relevant extracts from the judgment:

After giving our thoughtful consideration in the matter, in the light of the
relevant provisions of the MMDR Act and the Rules made thereunder vis-à-vis
the Code of Criminal Procedure and the Penal Code, and the law laid down by
this Court in the cases in Supdt. & Remembrancer of Legal Affairs v. Abani Kumar
Banerjee, AIR 1950 Cal. 437, R.R. Chari v. State of U.P., AIR 1951 SC 207 (Three-
Judge Bench), A.R. Antulay v. Ramdas Sriniwas Nayak, (1984) 2 SCC 500 (five-
Judge Bench), State of W.B. v. Mohd. Khalid, (1995) 1 SCC 684, State of Karnataka
v. Pastor P. Raju, (2006) 6 SCC 728, Anil Kumar v. M.K. Aiyappa, (2013) 10 SCC 705
and State (NCT of Delhi) v. Sanjay, (2014) 9 SCC 772 our conclusions are as
under:
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(i) that the learned Magistrate can in exercise of powers under Section
156(3) of the Code order/direct the concerned In- charge/SHO of the
police station to lodge/register crime case/FIR even for the offences
under the MMDR Act and the Rules made thereunder and at this stage
the bar under Section 22 of the MMDR Act shall not be attracted;

(ii) the bar under Section 22 of the MMDR Act shall be attracted only
when the learned Magistrate takes cognizance of the offences under
the MMDR Act and Rules made thereunder and orders issuance of
process/summons for the offences under the MMDR Act and Rules
made thereunder;

(iii) for commission of the offence under the IPC, on receipt of the police
report, the Magistrate having jurisdiction can take cognizance of the
said offence without awaiting the receipt of complaint that may be
filed by the authorised officer for taking cognizance in respect of
violation of various provisions of the MMDR Act and Rules made
thereunder; and

(iv) that in respect of violation of various provisions of the MMDR Act and
the Rules made thereunder, when a Magistrate passes an order under
Section 156(3) of the Code and directs the concerned In-charge/SHO
of the police station to register/lodge the crime case/FIR in respect of
the violation of various provisions of the Act and Rules made
thereunder and thereafter after investigation the concerned In-charge
of the police station/investigating officer submits a report, the same
can be sent to the concerned Magistrate as well as to the concerned
authorised officer as mentioned in Section 22 of the MMDR Act and
thereafter the concerned authorised officer may file the complaint
before the learned Magistrate along with the report submitted by the
concerned investigating officer and thereafter it will be open for the
learned Magistrate to take cognizance after following due procedure,
issue process/summons in respect of the violations of the various
provisions of the MMDR Act and Rules made thereunder and at that
stage it can be said that cognizance has been taken by the learned
Magistrate.

(v) in a case where the violator is permitted to compound the offences
on payment of penalty as per sub-section1 of Section 23A, considering
sub-section 2 of Section 23A of the MMDR Act, there shall not be any
proceedings or further proceedings against the offender in respect
of the offences punishable under the MMDR Act or any rule made
thereunder so compounded. However, the bar under sub¬section 2
of Section 23A shall not affect any proceedings for the offences under
the IPC, such as, Sections 379 and 414 IPC and the same shall be
proceeded with further.
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73. CRIMINAL PROCEDURE CODE, 1973 – Sections 162, 227 and 228
INDIAN PENAL CODE, 1860 – Sections 489-B and 489-C
EVIDENCE ACT, 1872 – Sections 25 and 26
(i) Framing of charge – Requirement of – Court must be satisfied

that with the material available, a case is made out for the
accused to stand trial – The material must be such that can be
translated into evidence at the stage of trial.

(ii) Bar u/s 162 CrPC – Admission made in the course of investigation
to a Police Officer will not be admissible u/s 162 of the CrPC

i

ii

Dipakbhai Jagdishchandra Patel v. State of Gujarat and anr.
Judgment dated 24.04.2019 passed by the Supreme Court in Criminal
Appeal No. 714 of 2019, reported in 2020 (3) Crimes 250 (SC)

Relevant extracts from the judgment:

At the stage of framing the charge in accordance with the principles which
have been laid down by this Court, what the Court is expected to do is, it does
not act as a mere post office. The Court must indeed sift the material before it.
The material to be sifted would be the material which is produced and relied
upon by the prosecution. The sifting is not to be meticulous in the sense that
the Court dons the mantle of the Trial Judge hearing arguments after the entire
evidence has been adduced after a full-fledged trial and the question is not
whether the prosecution has made out the case for the conviction of the accused.
All that is required is, the Court must be satisfied that with the materials available,
a case is made out for the accused to stand trial. A strong suspicion suffices.
However, a strong suspicion must be founded on some material. The material
must be such as can be translated into evidence at the stage of trial. The strong
suspicion cannot be the pure subjective satisfaction based on the moral notions
of the Judge that here is a case where it is possible that accused has committed
the offence. Strong suspicion must be the suspicion which is premised on some
material which commends itself to the court as sufficient to entertain the prima
facie view that the accused has committed the offence.
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From the statement of the law contained in Central Bureau of Investigation v.
V.C. Shukla and others, AIR 1998 SC 1406, it becomes clear as to what constitutes
confession and how if it does not constitute confession, it may still be an admission.
Being an admission, it may be admissible under the Evidence Act provided that it
meets the requirements of admission as defined in Section 17 of the Evidence Act.
However, even if it is an admission, if it is made in the course of investigation under
the Cr.PC to a Police Officer, then, it will not be admissible under Section 162 of the
Cr.PC as it clearly prohibits the use of statement made to a Police Officer under
Section 161 of the Cr.PC except for the purpose which is mentioned therein.
Statement given under Section 161, even if relevant, as it contains an admission,
would not be admissible, though an admission falling short of a confession which
may be made otherwise, may become substantive evidence.



74. CRIMINAL PROCEDURE CODE, 1973 – Section 167
UNLAWFUL ACTIVITIES (PREVENTION) ACT, 1967 – Section 43-D
NATIONAL INVESTIGATION AGENCY ACT, 2008 – Sections 11, 13, 16
and 22
(i) Investigation – Extension of time of investigation from 90 days

to 180 days under Special Statutes (UAPA, 1967) – Competency
– Held, Special Court constituted under NIA Act, 2008 or in
absence thereof, Court of Sessions alone is competent to
extend time – Magistrate has no jurisdiction to extend such
time period.

(ii) Default bail – Indefeasible right of accused to be released on
bail after expiry of stipulated period is not affected if
application is not disposed of or is wrongly disposed of –
Instantly, default bail application was rejected on the ground
that time of 90 days to complete investigation was extended
by Magistrate – Held, Special Court alone has jurisdiction to
extend such time – Accused released on default bail.

i

ii
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Bikramjit Singh v. State of Punjab
Judgment dated 12.10.2020 passed by the Supreme Court in
Criminal Appeal No. 667 of 2020, reported in (2020) 10 SCC 616
(Three-Judge Bench)

Relevant extracts from the judgment:

Section 13(1) of the NIA Act, which again begins with a non obstante clause
which is notwithstanding anything contained in the Code, read with Section
22(2)(ii), states that every Scheduled Offence that is investigated by the
investigation agency of the State Government is to be tried exclusively by the
Special Court within whose local jurisdiction it was committed.

When these provisions are read along with Section 2(1)(d) and the provisos
in Section 43-D(2) of the UAPA, the scheme of the two Acts, which are to be
read together, becomes crystal clear. Under the first proviso in Section 43-
D(2)(b), the 90-day period indicated by the first proviso to Section 167(2) of the
Code can be extended up to a maximum period of 180 days if “the Court” is
satisfied with the report of the Public Prosecutor indicating progress of
investigation and specific reasons for detention of the accused beyond the period
of 90 days. “The Court”, when read with the extended definition contained in
Section 2(1)(d) of the UAPA, now speaks of the Special Court constituted under
Section 22 of the NIA Act. What becomes clear, therefore, from a reading of
these provisions is that for all offences under the UAPA, the Special Court alone
has exclusive jurisdiction to try such offences. This becomes even clearer on a
reading of Section 16 of the NIA Act which makes it clear that the Special Court
may take cognizance of an offence without the accused being committed to it for
trial upon receipt of a complaint of facts or upon a police report of such facts.
What is equally clear from a reading of Section 16(2) of the NIA Act is that even
though offences may be punishable with imprisonment for a term not exceeding
3 years, the Special Court alone is to try such offence — albeit in a summary
way if it thinks it fit to do so. On a conspectus of the abovementioned provisions,
Section 13 read with Section 22(2)(ii) of the NIA Act, in particular, the argument
of the learned counsel appearing on behalf of the State of Punjab based on
Section 10 of the said Act has no legs to stand on since the Special Court has
exclusive jurisdiction over every Scheduled Offence investigated by the
investigating agency of the State.

Before the NIA Act was enacted, offences under the UAPA were of two kinds
— those with a maximum imprisonment of over 7 years, and those with a maximum
imprisonment of 7 years and under. Under the Code as applicable to offences
against other laws, offences having a maximum sentence of 7 years and under
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are triable by the Magistrate’s courts, whereas offences having a maximum
sentence of above 7 years are triable by Courts of Session. This scheme has
been completely done away with by the NIA Act, 2008 as all Scheduled Offences
i.e. all offences under the UAPA, whether investigated by the National
Investigation Agency or by the investigating agencies of the State Government,
are to be tried exclusively by Special Courts set up under that Act. In the absence
of any designated court by notification issued by either the Central Government or
the State Government, the fallback is upon the Court of Session alone. Thus, under
the aforesaid scheme what becomes clear is that so far as all offences under the
UAPA are concerned, the Magistrate’s jurisdiction to extend time under the first
proviso in Section 43-D(2)(b) is non-existent, “the Court” being either a Sessions
Court, in the absence of a notification specifying a Special Court, or the Special
Court itself.

The second vexed question which arises on the facts of this case is the question
of grant of default bail. It has already been seen that once the maximum period for
investigation of an offence is over, under the first proviso (a) to Section 167(2), the
accused shall be released on bail, this being an indefeasible right granted by the
Code.

A conspectus of the aforesaid decisions would show that so long as an
application for grant of default bail is made on expiry of the period of 90 days (which
application need not even be in writing) before a charge-sheet is filed, the right to
default bail becomes complete. It is of no moment that the criminal court in question
either does not dispose of such application before the charge-sheet is filed or
disposes of such application wrongly before such charge-sheet is filed. So long as
an application has been made for default bail on expiry of the stated period before
time is further extended to the maximum period of 180 days, default bail, being an
indefeasible right of the accused under the first proviso to Section 167(2), kicks in
and must be granted.

On the facts of the present case, the High Court was wholly incorrect in stating
that once the challan was presented by the prosecution on 25.03.2019 as an
application was filed by the appellant on 26.03.2019, the appellant is not entitled to
default bail. First and foremost, the High Court has got the dates all wrong. The
application that was made for default bail was made on or before 25.02.2019 and
not 26.03.2019. The charge-sheet was filed on 26.03.2019 and not 25.03.2019.
The fact that this application was wrongly dismissed on 25.02.2019 would make no
difference and ought to have been corrected in revision. The sole ground for
dismissing the application was that the time of 90 days had already been extended
by the learned Sub-Divisional Judicial Magistrate, Ajnala by his order dated
13.02.2019. This order was correctly set aside by the Special Court by its judgment
dated 25.03.2019, holding that under the UAPA read with the NIA Act, the Special
Court alone had jurisdiction to extend time to 180 days under the first proviso in
Section 43-D(2)(b). The fact that the appellant filed yet another application for
default bail on 08.04.2019, would not mean that this application would wipe out the
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effect of the earlier application that had been wrongly decided. We must not forget
that we are dealing with the personal liberty of an accused under a statute which
imposes drastic punishments. The right to default bail, as has been correctly held
by the judgments of this Court, are not mere statutory rights under the first proviso
to Section 167(2) of the Code, but is part of the procedure established by law
under Article 21 of the Constitution of India, which is, therefore, a fundamental
right granted to an accused person to be released on bail once the conditions
of the first proviso to Section 167(2) are fulfilled.



75. CRIMINAL PROCEDURE CODE, 1973 – Section 167 (2)
(i) Default bail – Accrual of right – Only requirement for getting

default bail u/s 167 (2) CrPC is that the investigation was not
completed and no chargesheet is filed within 60/90 days.

(ii) Imposing of condition – Whether necessary? Held, No – High
Court while releasing the appellant on default bail has imposed
the condition to deposit ` 8,00,000/- – Imposing condition of
depositing the alleged amount while releasing the accused
would frustrate the very object and purpose of default bail.

i

ii

`

Saravanan v. State Represented by the Inspector of Police
Judgment dated 15.10.2020 passed by the Supreme Court in
Criminal Appeal No. 681 of 2020, reported in AIR 2020 SC 5010
(Three Judge Bench)

Relevant extracts from the judgment:

Having heard the learned Counsel for the respective parties and
considering the scheme and the object and purpose of default bail/statutory
bail, we are of the opinion that the High Court has committed a grave error in
imposing condition that the Appellant shall deposit a sum of ` 8,00,000/- while
releasing the Appellant on default bail/statutory bail. It appears that the High
Court has imposed such a condition taking into consideration the fact that earlier
at the time of hearing of the regular bail application, before the learned
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Magistrate, the wife of the Appellant filed an affidavit agreeing to deposit
` 7,00,000/-. However, as observed by this Court in catena of decisions and
more particularly in the case of Rakesh Kumar Paul v. State of Assam, AIR 2017 SC
3948, where the investigation is not completed within 60 days or 90 days, as the
case may be, and no chargesheet is filed by 60th or 90th day, Accused gets an
“indefeasible right” to default bail, and the Accused becomes entitled to default
bail once the Accused applies for default bail and furnish bail. Therefore, the
only requirement for getting the default bail/statutory bail Under Section 167(2),
Code of Criminal Procedure is that the Accused is in jail for more than 60 or 90
days, as the case may be, and within 60 or 90 days, as the case may be, the
investigation is not completed and no chargesheet is filed by 60th or 90th day and
the Accused applies for default bail and is prepared to furnish bail. No other
condition of deposit of the alleged amount involved can be imposed. Imposing
such condition while releasing the Accused on default bail/statutory bail would
frustrate the very object and purpose of default bail under Section 167(2), Cr.P.C.
As observed by this Court in the case of Rakesh Kumar Paul (supra) and in
other decisions, the Accused is entitled to default bail/statutory bail, subject to
the eventuality occurring in Section 167, Code of Criminal Procedure, namely,
investigation is not completed within 60 days or 90 days, as the case may be,
and no chargesheet is filed by 60th or 90th day and the Accused applies for
default bail and is prepared to furnish bail.

As observed hereinabove and even from the impugned orders passed by
the High Court, it appears that the High Court while releasing the Appellant on
default bail/statutory bail has imposed the condition to deposit ` 8,00,000/- taking
into consideration that earlier before the learned Magistrate and while considering
the regular bail application Under Section 437 Cr.P.C., the wife of the Accused filed
an affidavit to deposit ` 7,00,000/-. That cannot be a ground to impose the condition
to deposit the amount involved, while granting default bail/statutory bail.



76. CRIMINAL PROCEDURE CODE, 1973 – Section 167 (2), Proviso (a),
Explanation I (as inserted by Act 45 of 1978)
CONSTITUTION OF INDIA – Article 21
N.D.P.S. ACT, 1985 – Section 36A (4) [as inserted by (Amendment) Act
of (9 of 2001)]
(i) Default bail – Indefeasible right, availing of – Once the accused

files an application for bail u/s 167 (2) CrPC r/w/s 36 A (4) NDPS
Act upon expiry of 180 days or the extended period, he is
deemed to have ‘availed of’ or enforced his rights to be
released on default bail.

(ii) Right of default bail – When will be extinguished? If the accused
fails to apply for default bail and subsequently chargesheet,
additional complaint or application for seeking extension of
time is filed, the right of default bail would be extinguished.
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(iii) Purpose of issuance of notice – Its only purpose is that Public
Prosecutor can satisfy the court that the prosecution has
already obtained an order of extension of time or challan has
been filed or prescribed period has not expired.

I

i

ii

iii

M. Ravindran v. Intelligence Officer, Directorate of Revenue
Intelligence
Judgment dated 26.10.2020 passed by the Supreme Court in
Criminal Appeal No. 699 of 2020, reported in AIR 2020 SC 5245
(Three Judge Bench)

Relevant extracts from the judgment:

It must also be added and it is well settled that issuance of notice to the
State on the application for default bail filed under the Proviso to Section 167(2)
is only so that the Public Prosecutor can satisfy the Court that the prosecution
has already obtained an order of extension of time from the Court; or that the
challan has been filed in the designated Court before the expiry of the prescribed
period; or that the prescribed period has actually not expired. The prosecution
can accordingly urge the Court to refuse granting bail on the alleged ground of
default. Such issuance of notice would avoid the possibility of the Accused
obtaining default bail by deliberate or inadvertent suppression of certain facts
and also guard against multiplicity of proceedings.



JOTI JOURNAL - APRIL 2021 - PART II 89

Once the Accused files an application for bail under the Proviso to Section
167(2) he is deemed to have ‘availed of’ or enforced his right to be released on
default bail, accruing after expiry of the stipulated time limit for investigation.
Thus, if the Accused applies for bail under Section 167(2), Cr.P.C. read with
Section 36A(4), NDPS Act upon expiry of 180 days or the extended period, as
the case may be, the Court must release him on bail forthwith without any
unnecessary delay after getting necessary information from the public prosecutor,
as mentioned supra. Such prompt action will restrict the prosecution from
frustrating the legislative mandate to release the Accused on bail in case of
default by the investigative agency.

However, where the Accused fails to apply for default bail when the right
accrues to him, and subsequently a chargesheet, additional complaint or a report
seeking extension of time is preferred before the Magistrate, the right to default
bail would be extinguished. The Magistrate would be at liberty to take cognizance
of the case or grant further time for completion of the investigation, as the case
may be, though the Accused may still be released on bail under other provisions
of the Cr.P.C..



77. CRIMINAL PROCEDURE CODE 1973 – Sections 167 (2), 436-A, 437
and 439
(i) Default bail  – Duty of Magistrate – Guidelines issued –

Magistrate is duty bound to bring to the notice of the undertrial
that he has a right to statutory bail – Further, in the event of
indigency and financial breakdown of accused, it is the duty of
Magistrate to bring it to the notice of DLSA for assistance

(ii) Bail – Proviso to section 436A CrPC gives extraordinary power
to the Court and it is the duty of the court to examine the
applicability of this section in each and every case.

i

ii

Hyat Mohd. Shoukat v. State of M.P.
Order dated 07.08.2020 passed by the High Court of Madhya
Pradesh in Miscellaneous Criminal Case No. 13123 of 2020, reported
in ILR (2020) MP 2174
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Relevant extracts from the order:

The increasing insensitivity of the criminal justice administration in our State
to extend the incarceration of undertrials is disturbing.

This Court feels it essential to lay down certain guidelines to be followed
by the Courts below in such cases:

(1) Where the investigation of an offence does not conclude
within the time stipulated in section 167(2) Cr.P.C and the
accused becomes eligible to statutory bail, it shall be the
duty of the State to inform the Magistrate about the same
and also it shall be the duty of the Magistrate to bring it to
the notice of the under Trial that he has a right to statutory
bail provided he can furnish the bail bonds.

(2) In the event the under trial on account of his indigency or
financial backwardness is unable to provide for bail bonds,
it shall be the duty of the Magistrate to bring the same to
the notice of the District Legal Services Authority, who shall
take the assistance of Non-Governmental Organizations
(NGO’s) where available, in assisting the under trial to
secure statutory bail. The financial backwardness or
indigency of the under trial must not come in the way of him
securing a statutory bail.

(3) When bail applications are moved before the learned Court
below, be it under section 437 or 439 Cr.P.C, it shall be the
solemn duty of the Court to examine in each and every case
whether the provision of section 436A Cr.P.C, even if not
raised by the accused, would apply in a given case. Where
it becomes evident to the Court that the right under section
436A Cr.P.C had accrued to the under trial, it shall release
the under trial on his personal bond with or without sureties
as provided under sect ion 436A Cr.P.C unless, for
compelling reasons to be recorded by the learned Court
below, the period of incarceration is to be extended beyond
one half of the total sentence which could be imposed upon
the under trial for the commission of the said offence.



78. CRIMINAL PROCEDURE CODE, 1973 – Sections 173 and 190
INDIAN PENAL CODE, 1860 – Section 302
Further investigation – Initially death of deceased sought to be
passed of as accidental or suicidal – Investigation not completed
for considerable amount of t ime – Supreme Court orders for
conclusion of investigation within the prescribed limit – Closure
report filed on the basis that death was homicidal but there was no
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clue of offenders – Closure report lacks bonafide – Setting aside
closure report, de novo investigation directed by the Apex Court.

Neetu Kumar Nagaich v. State of Rajasthan and ors.
Judgment dated 16.09.2020 passed by the Supreme Court in Writ
Petit ion (Crl.)  No. 141 of 2020, reported in AIR 2020 SC 5267
(Three Judge Bench)

Relevant extracts from the judgment:

Reverting to the facts of the present case, we find that the occurrence
took place in the intervening night of 13.08.2017 and 14.08.2017. The inquest
proceedings Under Section 174 Cr.P.C. were registered on 14.08.2017 but
remained inconclusive, and now in view of the closure report deserves to be
consigned. The death of the deceased was initially sought to be passed off as
accidental by collision with a train or suicidal due to depression. The F.I.R. under
Section 302, IPC was registered very much belatedly on 29.06.2018, albeit
reluctantly, only at the persistence of the Petitioner and her husband after they
repeatedly approached the higher authorities. Even thereafter the investigation
remained at a standstill till the filing of the counter affidavit before this Court as
recent as 03.07.2020 with the Respondents insisting that the death was
accidental and that the nature of injuries could not attribute a homicidal death.
Earlier the husband of the Petitioner had also petitioned the High Court where
till 20.07.2019 the Respondents insisted that the death was accidental in nature.
Unfortunately, the High Court despite noticing the long pendency of the
investigation took a misguided approach that the Petitioner had not expressed
suspicion against any one and neither had he alleged biased against the
Investigating Officer, to pass an open ended order to investigate the case and
file a report. In this manner, the investigation remained inconclusive for nearly
three long years with the investigating agency sanguine of passing it off as an
accidental death without coming to a firm conclusion avoiding to complete the
investigation. It is only when we ordered on 08.07.2020 that the investigation be
concluded within a period of two months and the final report be placed before
us, that suddenly a very lengthy investigation closure report has been filed
before us taking a stand that though the death was homicidal there was no clue.
The closure report is therefore, to our mind, a clear hasty action leaving much
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to be desired regarding the nature of investigation, because if a detailed
investigation had already been done as is sought to be now suggested, there is
no reason why a final report could not have been filed by the investigating
agency in the normal course of events and needed an order to do so from this
Court. The entire investigation and the closure report therefore lack bonafide.
The interest of justice therefore requires a de novo investigation to be done, to
sustain the confidence of the society in the Rule of law irrespective of who the
actors may be.

We, therefore, set aside the closure report and direct a de novo investigation
by a fresh team of investigators to be headed by a senior police officer of the
State consisting of efficient personnel well conversant with use of modern
investigation technology also. No officer who was part of the investigating team
leading to the closure report shall be part of the team conducting de novo
investigation. Much time has passed and there is undoubtedly an urgency in
the matter now. We therefore direct that such fresh investigation must be
concluded within a maximum period of two months from today and the police
report be filed before the court concerned whereafter the matter shall proceed
in accordance with law.



79. CRIMINAL PROCEDURE CODE, 1973 – Section 190
(i) Closure Report – Notice – Must be issued by the Court to the

complainant whenever closure report is filed.
(ii) Notice – Proposed accused should be noticed whenever

complainant challenges order of dismissal of complaint.

i

ii

Vijay Singh v. State of M.P. & ors.
Order dated 30.11.2019 passed by the High Court of Madhya Pradesh
(Gwalior Bench) in Miscellaneous Criminal Case No. 46932 of 2019,
reported in ILR (2020) MP 1959

Relevant extracts from the order:

This Court is conscious of the fact that after the dismissal of the complaint,
if the order is challenged by the complainant, then the persons arrayed as
accused are required to be heard. Thus, it is clear that after the closure report
is filed, the Court shall issue notice to the complainant.
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*80. CRIMINAL PROCEDURE CODE, 1973 – Sections 204 (4) and 378 (4)
Dismissal of complaint – Appeal or revision – Appeal u/s 378 (4) is
not maintainable in case of dismissal of private complaint for non-
payment of process fee, as such order does not amount to acquittal
of accused.

Bhagwati Stone Crusher M/s v. Sheikh Nizam Mansoori
Judgment dated 01.05.2020 passed by the High Court of Madhya
Pradesh in Criminal Appeal No. 9613 of 2019, reported in ILR (2020)
MP Short Note 14



81. CRIMINAL PROCEDURE CODE, 1973 – Section 311
Recalling of witness – The person, whose evidence appears to be
essential for the just decision of the case, may be recalled by the
court at any stage.

The State rep. by the D.S.P. v. Tr. N. Seenivasagan
Judgment dated 01.03.2021 passed by the Supreme Court in Criminal
Appeal No. 231 of 2021, reported in 2021 (1) ANJ (SC) 244

Relevant extracts from the judgment:

In our view, having due regard to the nature and ambit of Section 311 of
the Cr.P.C., it was appropriate and proper that the applications filed by the
prosecution ought to have been allowed. Section 311 provides that any Court
may, at any stage of any inquiry, trial or other proceedings under the Cr. P. C.,
summon any person as a witness, or examine any person in attendance, though
not summoned as a witness, or recall and re-examine any person already
examined and the Court shall summon and examine or recall and re-examine
any such person “if his evidence appears to it to be essential to the just decision
of the case”. The true test, therefore, is whether it appears to the Court that the
evidence of such person who is sought to be recalled is essential to the just
decision of the case.
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82. CRIMINAL PROCEDURE CODE, 1973 – Sections 437 and 439
(i) Bail – Conditions that can be imposed while allowing bail

applications – Court has discretion to impose “any condition”
which must be exercised judiciously and compassionately.

(ii) Object of imposing conditions is to facilitate the administration
of justice, secure the presence of accused and to ensure that
liberty of accused is not misused – However, liberty should
not become illusory by imposition of conditions which are
disproportionate to the above objectives – Conditions imposed
by courts must bear a proportional relationship to the purpose
of imposing the conditions.

i

ii

Parvez Noordin Lokhandwalla v. State of Maharashtra and anr.
Judgment dated 01.10.2020 passed by the Supreme Court in Criminal
Appeal No. 648 of 2020, reported in (2020) 10 SCC 77

Relevant extracts from the judgment:

The language of Section 437(3) CrPC which uses the expression “any
condition … otherwise in the interest of justice” has been construed in several
decisions of this Court. Though the competent court is empowered to exercise
its discretion to impose “any condition” for the grant of bail under Sections 437(3)
and 439(1)(a) CrPC, the discretion of the court has to be guided by the need to
facilitate the administration of justice, secure the presence of the accused and
ensure that the liberty of the accused is not misused to impede the investigation,
overawe the witnesses or obstruct the course of justice. Several decisions of
this Court have dwelt on the nature of the conditions which can legitimately be
imposed both in the context of bail and anticipatory bail.

In Dataram Singh v. State of U.P., (2018) 3 SCC 22, this Court observed that:

“The grant or refusal of bail is entirely within the discretion
of the Judge hearing the matter and though that discretion
is unfettered, it must be exercised judiciously and in a
humane manner and compassionately. Also, conditions for
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the grant of bail ought not to be so strict as to be incapable
of compliance, thereby making the grant of bail illusory.”

In Sumit Mehta v. State (NCT of Delhi), (2013) 15 SCC 570, in the context of
conditions under Section 438(2) CrPC, this Court observed that a balance has
to be struck between the rights of the accused and the enforcement of the
criminal justice system while imposing conditions on the grant of bail:

“While exercising power under Section 438 of the Code,
the court is duty-bound to strike a balance between the
individual’s right to personal freedom and the right of
investigation of the police. For the same, while granting
relief under Section 438(1), appropriate conditions can be
imposed under Sect ion 438(2) so as to ensure an
uninterrupted investigation. The object of putting such
conditions should be to avoid the possibility of the person
hampering the investigation. Thus, any condition, which has
no reference to the fairness or propriety of the investigation
or trial, cannot be countenanced as permissible under the
law. So, the discretion of the court while imposing conditions
must be exercised with utmost restraint.”

This Court also discussed the scope of the discretion of the court to impose
“any condition” on the grant of bail and observed: [Sumit Mehta case (supra)]

“The words “any condition” used in the provision should
not be regarded as conferring absolute power on a court
of law to impose any condition that it chooses to impose.
Any condition has to be interpreted as a reasonable
condit ion acceptable in the facts permissible in the
circumstance and effective in the pragmatic sense and
should not defeat the order of grant of bail.”

The conditions which a court imposes for the grant of bail — in this case
temporary bail — have to balance the public interest in the enforcement of
criminal justice with the rights of the accused. The human right to dignity and
the protection of constitutional safeguards should not become illusory by the
imposition of conditions which are disproportionate to the need to secure the
presence of the accused, the proper course of investigation and eventually to
ensure a fair trial. The conditions which are imposed by the court must bear a
proportional relationship to the purpose of imposing the conditions. The nature
of the risk which is posed by the grant of permission as sought in this case must
be carefully evaluated in each case.
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83. CRIMINAL PROCEDURE CODE, 1973 – Section 438
Anticipatory bail – Maintainability of – Anticipatory bail application
is maintainable even if it is filed by an absconding accused.

Rajni Puruswani & anr. v. State of M.P.
Order dated 17.06.2020 passed by the High Court of Madhya
Pradesh in Miscellaneous Criminal Case No. 13325 of 2020, reported
in ILR (2020) MP 1477

Relevant extracts from the order:

So far as maintainability of anticipatory bail is concerned, it is maintainable
even the person is declared absconder under Section 82 of Cr.P.C. but on merits
case would be governed by the judgment of Apex Court rendered in the case of
Lavesh v. State (NCT of Delhi), (2012) 8 SCC 73. There is no any restrictions in the
law about the tenability of the application by the accused, who is absconded or
against whom the challan has been filed by showing him as an ‘absconded
accused’. In the aforesaid situation, it may be presumed that the investigation is
going on against the aforesaid absconded accused. When he will arrest, then
supplementary charge-sheet in the shape of additional evidence will be filed.

In this case the trial Court dismissed the application only upon the ground of
tenability, while as per aforesaid law, application was tenable. Trial Court was required
to see the merits of the case. If the accused is absconded than definitely it may be
a ground for dismissal of application, but it cannot be treated as a bar for the
purpose of tenability of application in the light of settled law of Hon’ble Apex Court.



*84. CRIMINAL PROCEDURE CODE, 1973 – Section 438
Anticipatory bail – When case diary and status report clearly indicate
that the accused is absconding and not co-operating with the
investigation, successive anticipatory bail application ought not to
be entertained – The specious reason of change in circumstances
cannot be invoked for successive anticipatory bail applications, once
it is rejected by a speaking order and that too by the same judge.
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G. R. Ananda Babu v. State of Tamil Nadu and anr.
Order dated 28.01.2021 passed by the Supreme Court in
SLP (Crl.) No. 213 of 2021, reported in 2021 (1) Crimes 135 (SC)
(Three-Judge Bench)



*85. CRIMINAL PROCEDURE CODE, 1973 – Section 439 (2)
Cancellation of bail – Correctness of order granting bail is subject
to assessment by an appellate or superior Court and it may be set
aside on the ground that Court granting bail did not consider
material facts or crucial circumstances – Setting aside of an
unjustified, illegal or perverse order of granting bail is distinct from
cancellation of bail on ground of supervening misconduct of
accused or because some new facts have emerged, requiring
cancellation.

Dr. Naresh Kumar Mangla v. Smt. Anita Agarwal and ors.
Judgment dated 17.12.2020 passed by the Supreme Court in Criminal
Appeal No. 872 of 2020, reported in 2021 (1) Crimes 105 (SC)
(Three Judge Bench)



86. CRIMINAL PROCEDURE CODE, 1973 – Sections 451 and 457
INDIAN PENAL CODE, 1860 – Section 379
MINES AND MINERALS (DEVELOPMENT AND REGULATION) ACT, 1957
– Section 21
M.P. MINOR MINERAL RULES, 1996 – Rule 53
Release of seized vehicle – Jurisdiction of Court – Magistrate can
release vehicle seized by police under section 451 CrPC – The
ouster of jurisdiction of the Criminal Court would only occur if the
proceeding of forfeiture is completed under Rule 53 of the M.P.
Minor Mineral Rules, 1996.
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Pratap v. State of M.P.
Order dated 27.06.2020 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Criminal Case No. 5316
of 2020, reported in ILR (2020) MP 1490

Relevant extracts from the order:

Undisputedly there is no provision for the temporary release of the vehicle
to the registered owner either in the MMDR Act of 1957 by the Magistrate or in
the “M.P. Minor Mineral Rules, 1996”. The MMDR Act of 1957 and rules (“M.P.
Minor Mineral Rules, 1996”) made thereunder nowhere bars or put an embargo
on the jurisdiction of the trial court/ Magistrate to entertain an application filed
under section 451 of the Cr.P.C. In the case, in hand, the vehicle belonging to
the petitioner has been seized by police in crime no. 795/2019 and must have
produced before the learned Magistrate, therefore, the magistrate alone has
jurisdiction to release the vehicle under section 451 of the Cr.P.C. in absence of
any provision in “M.P. Minor Mineral Rules, 1996”. That the FIR has been
registered for the offence u/s. 379 of the I.P.C. and u/s. 21 of the MMDR of
1957, and M.Cr.C. No. 5316/2020 being tried under the provisions of the Code
of Criminal Procedure particularly the offence under the Indian Penal Code.
The doctrine of exclusion of jurisdiction of the regular courts to deal with a
matter and to pass appropriate orders in such criminal proceedings is founded
in the maxim ‘Generalia Specialibus Non Derogant’ (special law overrides general
law). In other words, jurisdiction over the Courts to deal with the matter and
pass orders under the provisions of the Code of Criminal Procedure should be
presumed and to hold the contrary, there must be a specific bar in any special
law concerning certain matters under the Criminal Procedure Code and by
necessary implication by making such similar provisions to deal with a matter in
the special enactments.

Needless to say that even after the temporary release of the vehicle to the
applicant, the competent authority under the “M.P. Minor Mineral Rules, 1996”
would be competent to pass the order under the provisions of rule 53. The
ouster of jurisdiction of the criminal court would only occur if the proceeding of
forfeiture is completed under Rule 53 of the “M.P. Minor Mineral Rules, 1996”.



87. DRUGS AND COSMETICS ACT, 1940 – Sections 22, 22 (1)(d), 23, 25,
27, 32 and 36 AC
DRUGS AND COSMETICS RULES, 1945 – Rules 51, 51 (4), 51 (5) and 52
CRIMINAL PROCEDURE CODE, 1973 – Sections 154, 167, 173, 178 to
185, 190, 200 and 202



JOTI JOURNAL - APRIL 2021 - PART II 99

Drugs and Cosmetics Act – Trial of offences – Competency – In view
of Section 32 of the Act, Police Officer cannot prosecute offenders
in regard to such offences – Only persons mentioned in Section 32
are entitled to do the same – Directions issued by the Apex Court.

Union of India v. Ashok Kumar Sharma and ors.
Judgment dated 28.08.2020 passed by the Supreme Court in Criminal
Appeal No. 200 of 2020, reported in AIR 2020 SC 5274

Relevant extracts from the judgment:

It is not open to the Police Officer to submit a report under Section 173 of
the CrPC in regard to an offence under Chapter IV of the Act under Section 32.

It is true that when the complaint under Section 32 is filed either by the Inspector
or by the Authorised Gazetted Officer being public servants under Section 200, the
Magistrate is exempted from examining the complainant and witnesses.

Thus, we may cull out our conclusions/directions as follows:

I. In regard to cognizable offences under Chapter IV of the Act, in view
of Section 32 of the Act and also the scheme of the CrPC, the Police
Officer cannot prosecute offenders in regard to such offences. Only
the persons mentioned in Section 32 are entitled to do the same.

II. There is no bar to the Police Officer, however, to investigate and
prosecute the person where he has committed an offence, as stated
under Section 32(3) of the Act, i.e., if he has committed any cognizable
offence under any other law.

III. Having regard to the scheme of the CrPC and also the mandate of
Section 32 of the Act and on a conspectus of powers which are
available with the Drugs Inspector under the Act and also his duties,
a Police Officer cannot register a FIR under Section 154 of the CrPC,
in regard to cognizable offences under Chapter IV of the Act and he
cannot investigate such offences under the provisions of the CrPC.
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IV. Having regard to the provisions of Section 22(1)(d) of the Act, we
hold that an arrest can be made by the Drugs Inspector in regard to
cognizable offences falling under Chapter IV of the Act without any
warrant and otherwise treating it as a cognizable offence. He is,
however, bound by the law as laid down in D.K. Basu v. State of West
Bengal, (1997) 1 SCC 416 and to follow the provisions of CrPC.

V. It would appear that on the understanding that the Police Officer can
register a FIR, there are many cases where FIRs have been registered
in regard to cognizable offences falling under Chapter IV of the Act. We
find substance in the stand taken by learned Amicus Curiae and direct
that they should be made over to the Drugs Inspectors, if not already
made over, and it is for the Drugs Inspector to take action on the same in
accordance with the law. We must record that we are resorting to our
power under Article 142 of the Constitution of India in this regard.

VI. Further, we would be inclined to believe that in a number of cases on
the understanding of the law relating to the power of arrest as, in
fact, evidenced by the facts of the present case, police officers would
have made arrests in regard to offences under Chapter IV of the Act.
Therefore, in regard to the power of arrest, we make it clear that our
decision that Police Officers do not have power to arrest in respect of
cognizable offences under Chapter IV of the Act, will operate with
effect from the date of this Judgment.

VII. We further direct that the Drugs Inspectors, who carry out the arrest,
must not only report the arrests, as provided in Section 58 of the
CrPC, but also immediately report the arrests to their superior Officers.



*88. EVIDENCE ACT, 1872 – Sections 3 and 154
Hostile witness – Hostility of independent witnesses does not by
itself discredit evidence of the Investigating Officer unless there
is something in cross-examination of Investigating Officer to
disbelieve him.

Arun v. State of M.P.
Judgment dated 10.07.2020 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Appeal No. 953 of 2011, reported
in ILR (2020) MP 1921 (DB)
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89. EVIDENCE ACT, 1872 – Sections 8, 9 and 45
INDIAN PENAL CODE, 1860 – Section 302
(i) Identification parade – Evidentiary value – Finding of guilt

cannot be based purely on refusal of the accused to undergo
an identification parade.

(ii) Non-examination of ballistic expert – Effect – There is no
inflexible rule which requires the prosecution to examine a
ballistics examiner in every case where a murder is alleged to
have been caused with the use of a fire arm.

i

ii

Rajesh alias Sarkari and anr. v. State of Haryana
Judgment dated 03.11.2020 passed by the Supreme Court in
Criminal Appeal No. 1648 of 2019, reported in AIR 2020 SC 5561
(Three Judge Bench)

Relevant extracts from the judgment:

The precedent which we have reviewed above would thus indicate that
there is no inflexible rule which requires the prosecution to examine a ballistics
examiner in every case where a murder is alleged to have been caused with the
use of a fire arm.

The finding of guilt cannot be based purely on the refusal of the accused
to undergo an identification parade.



90. INDIAN PENAL CODE, 1860 – Sections 34, 109, 120-B, 149, 302, 364,
365 and 387
EVIDENCE ACT, 1872 – Sections 3, 59, 60, 106, 114 and 133
CRIMINAL PROCEDURE CODE, 1973 – Sections 164 and 307
(i) Substantive evidence – Is the evidence rendered in Court – It

would be impermissible to convict the accused on the basis of
the statement made u/s 164 CrPC.

(ii) Abduction and murder – Abduction followed by murder in
appropriate cases can enable a court to presume that the
abductor is the murderer.
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(iii) Evidence of accomplices – Accomplices are credible witnesses
when the entire circumstance is borne in mind – Test is whether
it is safe to convict the accused believing such witnesses.

i

ii

iii

Somasundaram alias Somu v. State Rep. by the Deputy
Commissioner of Police
Judgment dated 03.06.2020 passed by the Supreme Court in Criminal
Appeal No. 403 of 2010, reported in AIR 2020 SC 3327

Relevant extracts from the judgment:

In a case where a witness, in his statement under Section 164 of the CrPC,
makes culpability of the accused beyond doubt but when he is put on the witness
stand in the trial, he does a complete somersault, as the statement under Section
164 is not substantial evidence then what would be the position? The substantive
evidence is the evidence rendered in the Court. Should there be no other
evidence against the accused, it would be impermissible to convict the accused
on the basis of the statement under Section 164.

We would think that the aforesaid principle would also apply to those persons
who illegally confine the person who stands abducted even if there is no evidence
that they have themselves carried out the abduction. Section 387 is heightened
form of extortion in which the victim is put in the fear of death or grievous hurt.
Section 347 involves wrongful confinement of a person for the purpose of
committing extortion. The appellants have been convicted under Sections 347
and 387 of the IPC. This is not an inexorable rule but to be applied based on the
factual matrix presented before the court. Where abduction is followed by illegal
confinement and still later by death, the inference becomes overwhelming that
the victim died at the hands of those who abducted/confined him. Nobody has a
case that the deceased died a natural death. In State of W.B. v. Mir Mohamad
Omar, AIR 2000 SC 2988 therein, the Court, inter alia, held as follows:
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“When it is proved to the satisfaction of the Court that
Mahesh was abducted by the accused and they took him
out of that area, the accused alone knew what happened
to him until he was with them. If he was found murdered
within a short time after the abduction the permitted
reasoning process would enable the Court to draw the
presumption that the accused have murdered him. Such
inference can be disrupted if the accused would tell the
Court what else happened to Mahesh at least until he was
in their custody.

During arguments we put a question to learned Senior
Counsel for the respondents based on a hypothetical
illustration. If a boy is kidnapped from the lawful custody of
his guardian in the sight of his people and the kidnappers
disappeared with the prey, what would be the normal
inference if the mangled dead body of the boy is recovered
within a couple of hours from elsewhere. The query was
made whether upon proof of the above facts an inference
could be drawn that the kidnappers would have killed the
boy. Learned Senior Counsel finally conceded that in such
a case the inference is reasonably certain that the boy was
killed by the kidnappers unless they explain otherwise.

In this context we may profitably utilise the legal principle
embodied in Section 106 of the Evidence Act which reads
as follows: “When any fact is especially within the knowledge
of any person, the burden of proving that fact is upon him.

The section is not intended to relieve the prosecution of its
burden to prove the guilt of the accused beyond reasonable
doubt. But the section would apply to cases where the
prosecution has succeeded in proving facts from which a
reasonable inference can be drawn regarding the existence
of certain other facts, unless the accused by virtue of his
special knowledge regarding such facts, failed to offer any
explanation which might drive the court to draw a different
inference.”

The deceased was brought in a Ford Escort car. He was brought by A4,
A11, A16 and A17. It is to be remembered that the case of the prosecution is
that except A12, A4 to A18 were the henchmen of A3. We have referred to the
evidence against A6, A11 and A16. There are materials other than the deposition
of PW11. We hold that the accomplices are credible witnesses when the whole
circumstances are borne in mind. Their evidence may not be immaculate in
character. By their very nature, that is being accomplices, any such claim would
be incongruous. But the test is whether it is safe to convict the accused believing
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such witnesses. We are of the view that as regards the crime and the accused,
their testimony brings home the truth, as regards accused who are appellants
before us. There is no motive attributed to PW10 and PW11 to falsely implicate.
The presumption of murder was rightly drawn.



91. INDIAN PENAL CODE, 1860 – Sections 34 and 302
EVIDENCE ACT, 1872 – Sections 3, 8 and 9
CRIMINAL PROCEDURE CODE, 1973 – Section 162
APPRECIATION OF EVIDENCE:
CRIMINAL TRIAL:
(i) Forensic evidence – Withholding of – Effect – Held, when vital

forensic evidence is kept away, an adverse inference will have
to be drawn against the prosecution.

(ii) Test identification parade – Evidentiary value of – Effect of
presence of police – Held, test identification evidence is not a
substantive piece of evidence, but can only be used for
corroboration of court statements – Further held, when
identifications are done in the presence of police, the resultant
communication of identifiers tantamount to statements made
to police officers in the course of investigation and fall within
the ban of Section 162 CrPC.

(iii) Conduct of witness – Value of – Held, unnatural conduct of
witness make them unreliable – Instantly, eye-witness knew
the victim, he allegedly saw the assault on victim but kept quiet
about the incident – Held, his reaction and conduct does not
match up to ordinary person and therefore, his testimony
deserves to be discarded.

i

ii
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iii

Chunthuram v. State of Chhattisgarh
Judgment dated 29.10.2020 passed by the Supreme Court in
Criminal Appeal No. 1392 of 2011, reported in (2020) 10 SCC 733
(Three Judge Bench)

Relevant extracts from the judgment:

The alleged weapons of assault recovered on the basis of statement of
the accused could be a key evidence to support the prosecution, but
unfortunately, the recovered articles were never linked to the crime. The police
sent them to the CHC for examination and the CHC doctor (PW 7) had stated
that the injuries found on the body could have been caused by those weapons.
However, in his cross-examination, the doctor admitted that bloodstains or other
marks on the exhibits could not be seen. The weapons were reportedly sent for
chemical examination and although the trial court had referred to the report of
chemical analyst to conclude the presence of blood on the exhibits but the
purported chemical analyst report is not found available with the case records.
Moreover, there is no mention of any such report in the High Court’s judgment.
This would suggest that the prosecution did not produce any chemical analyst
report in the case.

The relevant forensic evidence for the seized shirt (supposedly worn by
the co-accused Jagan Ram acquitted by the High Court) was withheld by the
prosecution. When such vital forensic evidence is kept away, an adverse
inference will have to be drawn against the prosecution.

To establish the presence of Chunthuram at the place of incident, the courts
relied on the test identification parade and the testimony of Filim Sai (PW 3).
The test identification evidence is not substantive piece of evidence but can
only be used, in corroboration of statements in court. The ratio in Musheer Khan
v. State of M.P., (2010) 2 SCC 748 will have a bearing on this issue where A.K.
Ganguly, J. writing for the Division Bench succinctly summarised the legal position
as follows:

“It may be pointed out that identif ication test is not
substantive evidence. Such tests are meant for the purpose
of helping the investigating agency with an assurance that
their progress with the investigation into the offence is
proceeding on right lines.”
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The infirmities in the conduct of the test identification parade would next bear
scrutiny. The major flaw in the exercise here was the presence of the police during
the exercise. When the identifications are held in police presence, the resultant
communications tantamount to statements made by the identifiers to a police officer
in course of investigation and they fall within the ban of Section 162 of the Code.
[See: Ramkishan Mithanlal Sharma v. State of Bombay, (1955) 1 SCR 903].

x       x       x

Next the unnatural conduct of PW 4 will require some scrutiny. The witness
Bhagat Ram was known to the deceased and claimed to have seen the assault
on Laxman by Chunthuram and another person. But curiously, he did not take
any proactive steps in the matter to either report to the police or inform any of
the family members. Such conduct of the eyewitness is contrary to human nature.
In Amar Singh v. State (NCT of Delhi), 2020 SCC OnLine SC 826, one of us, Krishna
Murari, J. made the following pertinent comments on the unreliability of such
eyewitness:

“The conviction of the appellants rests on the oral testimony
of PW 1 who was produced as eyewitness of the murder of
the deceased. Both the learned Sessions Judge, as well as
High Court have placed reliance on the evidence of PW 1
and ordinarily this Court could be reluctant to disturb the
concurrent view but since there are inherent improbabilities
in the prosecution story and the conduct of eyewitness is
inconsistent with ordinary course of human nature we do
not think it would be safe to convict the appellants upon
the uncorroborated testimony of the sole eyewitness. Similar
view has been taken by a three-Judge Bench of this Court
in Selveraj v. State of T.N., (1976) 4 SCC 343 wherein on an
appreciation of evidence the prosecution story was found
highly improbable and inconsistent of ordinary course of
human nature concurrent findings of guilt recorded by the
two courts below were set aside.”

The witness here knew the victim, allegedly saw the fatal assault on the
victim and yet kept quiet about the incident. If PW 4 had the occasion to actually
witness the assault, his reaction and conduct does not match up to ordinary
reaction of a person who knew the deceased and his family. His testimony
therefore deserves to be discarded.



92. INDIAN PENAL CODE, 1860 – Sections 149 and 302
EVIDENCE ACT, 1872 – Sections 8, 45, 59 and 134
(i) Interested eye-witness – Sole testimony – Evidence of sole

eye-witness replete with contradictions and omissions – Being
an interested witness, such evidence cannot be made basis
for conviction.
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(ii) Finding of FSL Report – Evidentiary value – FSL report loses
its evidentiary value if the accused persons have not been
confronted with the finding.

i

ii

Devkaran v. State of M.P.
Judgment dated 10.01.2020 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Appeal No. 946 of 2001, reported
in 2020 CriLJ 3264 (DB)

Relevant extracts from the judgment:

Devendra Singh Raghuvanshi (PW-11) has stated that Mohabbat in his
memorandum Ex. P/26 had informed that he had hidden Dharia in his house
which was seized as per Ex. P/39. He also states that appellant-Gattu had given
memorandum statement at Ex. P/20 that he had hidden Axe in his house and
Axe was seized subsequently from his house. As per Ex. P/22, this witness also
states that Narbad had given his memorandum as Ex. P/21 stating that he had
hidden sword in his house and the same was seized from his house. This witness
also states that these weapons were sent to FSL vide draft Ex. P/45 and the FSL
report is Ex. P/46. A perusal of FSL report shows that the articles E, P & Q have
shown positive results for finding of blood traces. However, it is not been shown as
to whether the blood traces were of human origin or not? In accused statements,
the accused persons have not been confronted with the findings of FSL report and
in absence of such confrontation, FSL report loses its evidentiary value.

Thus, it is clear that the evidence of sole eye-witness Narendrasingh
(PW-2) is replete with contradictions and omissions and he is an interested
witness as it was his father who had been killed. In the case of Mangilal and ors.
v. State of Madhya Pradesh, 1990 JLJ 401, it has been laid down that if the testimony
of sole partisan eye-witness is highly unnatural, then the same cannot be made
basis for conviction. It can further be seen that there is a discrepancy in the
evidence of Antarsingh (PW-1) and Narendrasingh (PW-2). The material witness
Premnath has not been examined. FSL report also does not show the origin of
blood on weapons to be a human blood. Moreover, this FSL report has not been
confronted to the appellants in their accused statements. Hence, no reliance on
this FSL report can be possible in arriving at a conclusion. Most importantly, the
prosecution has not been able to show that the death of Kamalsingh occurred
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in the wee hours on 09.08.2000. Instead, it is found that the death had occurred
at-least a day prior to 09.08.2000. The prosecution story, thus crumbles, leading
to ultimate acquittal of the appellants.



93. INDIAN PENAL CODE, 1860 – Section 188
CRIMINAL PROCEDURE CODE, 1973 – Section 195
There is no bar under Section 195 of CrPC in respect of registration
of FIR – What is barred under Section 195 of CrPC is that after
investigating an offence under Section 188 of IPC, Police Officer
cannot file a final report in Court and Court cannot take cognizance
on that final report, as at that stage bar contained in Section 195 of
CrPC comes into operation.

Zaid Pathan and ors. v. State of M.P.
Order dated 22.12.2020 passed by the High Court of Madhya
Pradesh (Indore Bench) in MCrc No. 32779 of 2020, reported in
2021 (1) Crimes 251

Relevant extracts from the order:

The submission of counsel for the petitioners is that as per the procedure
prescribed in Section 195 of the Cr.P.C., for the purpose of the offence under
Section 188 of the IPC a public servant is required to file a complaint before the
competent court and, therefore, the FIR cannot be registered.

Such an argument advanced by counsel for the petitioners is devoid of
any merit. A bare reading of Section 195(1) Cr.P.C. reveals that the provisions
contained in the sub-section are attracted at the stage of taking cognizance.
There is no bar under Section 195 of the Cr.P.C. in respect of registration of
FIR, therefore, FIR for an offence under Section 188 of the IPC can be registered
by the police and after investigation on the basis of the FIR and the material
collected during the course of investigation, a competent public servant can file
the complaint before the concerned court. What is barred under Section 195 of
the Cr.P.C. is that after investigating the offence under Section 188 of the IPC,
the police officer cannot file a final report in the Court and the Court cannot
take cognizance on that final report, as at that stage the bar contained in Section
195 of the Cr.P.C. comes into operation.
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The Supreme Court in the matter of State of Punjab v. Raj Singh and anr.,
(1998) 2 SCC 391 wherein the similar issue had arisen, has held that the statutory
power of the police to investigate under the Code is not in any way controlled or
circumscribed by Section 195 Cr.P.C. In that judgment Hon’ble Supreme Court
has held as under:-

“We are unable to sustain the impugned order of the High
Court quashing the F.I.R. lodged against the respondents
alleging commission of offences under Sections 419, 420, 467
and 468 IPC by them in course of the proceeding of a civil
suit, on the ground that Section 195(1)(b)(ii) Cr.P.C. prohibited
entertainment of an investigation into the same by the police.
From a plain reading of Section 195 Cr.P.C. it is manifest that
it comes into operation at the stage when the Court intends to
take cognizance of an offence under Section 190(1) Cr.P.C.;
and it has nothing to do with the statutory power of the police
to investigate into an F.I.R. which discloses a cognizable
offence, in accordance with Chapter XII of the Code even if
the offence is alleged to have been committed in, or in relation
to, any proceeding in Court. In other words, the statutory power
of the Police to investigate under the Code is not in any way
controlled or circumscribed by Section 195 Cr.P.C. It is of
course true that upon the charge-sheet (challan), if any, filed
on completion of the investigation into such an offence the
Court would not be competent to take cognizance thereof in
view of the embargo of Section195(1)(b) Cr.P.C., but nothing
therein deters the Court from filing a complaint for the offence
on the basis of the F.I.R. (filed by the aggrieved private party)
and the materials collected during investigation, provided it
forms the requisite opinion and follows the procedure laid down
in section 340 Cr.P.C. The judgment of this Court in
Gopalakrishna Menon v. D. Raja Reddy, AIR 1983 SC 1053 on
which the High Court relied, has no manner of application to
the facts of the instant case for their cognizance was taken on
a private complaint even though the offence of forgery was
committed in respect of a money receipt produced in the civil
court and hence it was held that the Court could not take
cognizance on such a complaint in view of Section 195 Cr.P.C.”

The law laid down in the case of Raj Singh (supra) has subsequently been
approved by the Supreme Court in the matter of M. Narayandas v. State of
Karnataka and ors., (2003) 11 SCC 251. The Hon’ble Supreme Court after taking
note of the judgment in the matter of Raj Singh (supra) has held as under:-

“........Not only are we bound by this judgment but we are
also in complete agreement with the same. Sections 195
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and 340 do not control or circumscribe the power of the
police to investigate under the Criminal procedure Code.
Once investigation is completed then the embargo in Section
195 would come into play and the Court would not be
competent to take cognizance. However, that Court could
then file a complaint for the offence on the basis of the FIR
and the material collected during investigation provided the
procedure laid down in Section 340 of the Criminal
Procedure Code is fol lowed. Thus no r ight of  the
Respondents, much less the right to file an appeal under
Section 341, is affected.”

In the matter of Vishal Agrawal and anr. v. Chhattisgarh State Electricity Board
and anr., (2014) 3 SCC 696 similar issue came up in reference to the provisions of
Section 151 of the Electricity Act, 2003 which also restricts any Court from taking
cognizance of an offence punishable under the Electricity Act, except upon an
application in writing made by the competent person. The Hon’ble Supreme
Court has held that:-

“Thus, the clear principle which emerges from the aforesaid
discussion is that even when a Magistrate is to take
cognizance when a complaint is filed before it that would
not mean that no other a venue is open and the complaint/
FIR cannot be lodged with the police. It is stated at the cost
of repetition that the offences under the Electricity Act are
also to be tried by applying the procedure contained in the
Code. Thus, it cannot be said that complete machinery is
provided under the Electricity Act as to how such offences
are to be dealt with. In view thereof, we are of the opinion
that the respondent’s counsel is right in his submission that
if the offence under the Code is cognizable, provisions of
Chapter XII containing Section 154 Cr.P.C. and onward
would become applicable and it would be the duty of the
police to register the FIR and investigate into the same.
Sections 135 and 138 only prescribe that certain acts
relating to theft of electricity etc. would also be offences. It
also enables certain persons/parties, as mentioned in
Section 151, to become complainant in such cases and file
complaint before a Court in writing. When such a complaint
is filed, the Court would be competent to take cognizance
straightway. However, that would not mean that other
avenues for investigation into the offence which are
available would be excluded. It is more so when no such
special procedure for trying the of fences under the
Electricity Act is formulated and the cases under this Act
are also to be governed by the Code of Criminal Procedure.”
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The above judicial pronouncements make it clear that by virtue of the
provisions contained in Section 195(1)(a)of the Cr.P.C. the power of the police
to register the FIR for offences mentioned therein is not curtailed but what is
curtailed is the jurisdiction of the Court to take cognizance of these offences
without there being complaint in writing of the concerned public servant.



94. INDIAN PENAL CODE, 1860 – Sections 304-B, 406 and 498-A
DOWRY PROHIBITION ACT, 1961 – Sections 3 and 4
CRIMINAL PROCEDURE CODE, 1973 – Section 389
Stay of execution of sentence – Power of Appellate Court – While
considering application u/s 389 CrPC to release a convict on bail, it
is not open to a court to re-asses or re-analyze the evidence and
take a different view.

Preet Pal Singh v. The State of Uttar Pradesh and anr.
Judgment dated 14.08.2020 passed by the Supreme Court in Criminal
Appeal No. 520 of 2020, reported in 2020 (3) Crimes 147 (SC)

Relevant extracts from the judgment:

In considering an application for suspension of sentence, the Appellate
Court is only to examine if there is such patent infirmity in the order of conviction
that renders the order of conviction prima facie erroneous. Where there is
evidence that has been considered by the Trial Court, it is not open to a Court
considering application under Section 389 to re-assess and/or re-analyze the
same evidence and take a different view, to suspend the execution of the
sentence and release the convict on bail.



95. INDIAN PENAL CODE, 1860 – Section 376
Compromise – When consent of minor is immaterial in relation to
an offence, no compromise can be accepted despite her consent.
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Arif Khan v. State of M.P. & anr.
Order dated 20.09.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Criminal Case No. 39588
of 2019, reported in ILR (2020) MP 1460

Relevant extracts from the order:

It is clear that where the prosecutrix is a minor below 18 years of age, then
her consent would be immaterial. When an offence is made out against the
accused irrespective of the fact that whether the prosecutrix was a consenting
party or not, then certainly, the prosecution cannot be quashed merely on the
ground that at a later stage the prosecutrix has entered into a compromise.
Once the consent of the minor prosecutrix is immaterial for registration of offence,
then such consent shall still remain immaterial for all practical purposes at all
the stages including for compromise. Merely because, the minor prosecutrix
has later on agreed to enter into a compromise with the applicant, would not be
sufficient to quash the proceedings.



96. MOTOR VEHICLES ACT, 1988 – Sections 140 and 166
(i) Assessment of income – A stereotypical or myopic approach,

should not be adopted but realities of life should be taken into
account.

(ii) Permanent disability – Determination of – As a typist/data entry
operator, full functioning of his hands was essential to earn
his livelihood – The extent of his permanent disability was
assessed at 89% – Held, applicant still has the use of one arm,
is young and as yet, hopefully training himself adequately for
some other calling – Looking to the circumstances of the case,
Supreme Court assessed permanent disability at 65%.

i

ii

Pappu Deo Yadav. v. Naresh Kumar and ors.
Judgment dated 17.09.2020 passed by the Supreme Court in
Civil Appeal No. 2567 of 2020, reported in 2020 ACJ 2695 (SC) (Three
Judge Bench)
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Relevant extracts from the judgment:

Courts should not adopt a stereotypical or myopic approach, but instead,
view the matter taking into account the realities of life, both in the assessment
of the extent of disabilities and compensation under various heads. In the present
case, the loss of an arm, in the opinion of the court, resulted in severe income
earning impairment upon the appellant. As a typist/data entry operator, full
functioning of his hands was essential to his livelihood. The extent of his
permanent disablement was assessed at per cent; however, the High Court
halved it to 45 per cent on an entirely wrong application of some ‘proportionate’
principle, which was illogical and is unsupportable in law. What is to be seen, as
emphasized by decision after decision, is the impact of the injury upon the income
generating capacity of the victim. The loss of a limb (a leg or arm) and its severity
on that account is to be judged in relation to the profession, vocation or business of
the victim; there cannot be a blind arithmetic formula for ready application. On an
overview of the principles outlined in the previous decisions, it is apparent that the
income generating capacity of the appellant was undoubtedly severely affected.
Maybe, it is not to the extent of 89 per cent, given that he still has the use of one
arm, is young and as yet, hopefully training (and rehabilitating) himself adequately
for some other calling. Nevertheless, the assessment of disability cannot be 45
per cent; it is assessed at 65 per cent in the circumstances of this case.



97. MOTOR VEHICLES ACT, 1988 – Sections 147 (1) r/w/s 39, 56 and 84 (a)
(i) Fitness Certificate – Requirement – Not dependent upon the

terms and conditions of the Insurance Company, but it is the
requirement of law for using the vehicle in accordance with law.

(ii) Absence of Fitness Certificate – Vehicle was not having the
fitness certificate on the date of accident thus, violating the
terms and conditions of the insurance policy – Insurance
company is not jointly and severely liable to make payment of
compensation.

(iii) Pay and recover – Insurance Company shall be liable to make
payment of the compensation amount with liberty to recover
the same from the owner.

i

ii
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iii

United India Insurance Co. Ltd. v. Vinod and ors.
Judgment dated 25.06.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 1054 of 2015,
reported in 2020 ACJ 2641

Relevant extracts from the judgment:

It is clear that for use of a vehicle, Insurance Policy is required under section
147 of Motor Vehicles Act, 1988, and for use of a vehicle, its registration is
compulsory and for registration, the fitness certificate of the transport vehicle is
necessary under section 56 of Motor Vehicles Act. Use of vehicle without
registration is also punishable under section 192 of Motor Vehicles Act. Thus, in
the considered opinion of this Court, the requirement of fitness certificate for
the liability of the Insurance Company is not dependent upon the terms and
conditions of the Insurance Policy, but it is the requirement of law for using the
vehicle in accordance with law and none of the term or condition of the Insurance
Policy allows the owner of the vehicle to ply the vehicle in contravention of any
provision of law. Thus, this Court is of the considered opinion that due to non-
availability of the fitness certificate, it can be safely said that the vehicle was
being used contrary to the provisions of law, and since, the insurance policy is
required under Section 147 of the Motor Vehicles Act, therefore, it cannot be
said that Insurance Policy is a private contract of insurance between the driver
and the Insurance Company, but in fact it is the statutory requirement

Accordingly, it is held that since the offending vehicle was not having the
fitness certificate on the date of the accident, therefore, the terms and conditions
of the insurance policy were violated and thus the Insurance Company is not
jointly and severally liable to make payment of compensation. However, in the
light of the judgments passed by the Supreme Court in the cases of Amrit Paul
Singh v. Tata AIG General Insurance Co. Ltd., 2018 ACJ 1768 (SC) and Shamanna
v. Divisional Manager, Oriental Insurance Co. Ltd., 2018 ACJ 2163 (SC), it is held
that the Insurance Company shall be liable to make payment of the compensation
amount with liberty to recover the same from the owner.



98. MOTOR VEHICLES ACT, 1988 – Section 149 (2) (a) (ii)
(i) Driving license – Absence of endorsement – Effect – Driving

license of the driver did not bear the endorsement of transport
vehicle – Insurance Company exonerated by the tribunal – Held,
no requirement to get separate endorsement to drive
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transport vehicle of LMV class. [Mukund Dewangan v. Oriental
Insurance Co. Ltd., 2017 ACJ 2011 (SC) relied on]

(ii) Liability of Insurance Company – Insurance Company is jointly
and severally liable to pay compensation amount along with
owner and driver.

ii
i

[eqdqUæ nsokaxu fo:) vksfj;aVy ba’;ksjasl daiuh fyfe-] 2017 ,-lh-ts-
2011 ¼,l-lh-½ ]

ii

Prabhulal Rajak v. Vijay Kumar Sharma and ors.
Judgment dated 02.04.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 254 of 2013,
reported in 2020 ACJ 2765

Relevant extracts from the judgment:

The Counsel for the owner submits that law is very clear that merely placing
a judgment for reconsideration will not take away the rights which have already
been accrued in terms of the existing judgment as has been held by the Full
Bench of this Court in the case of Oriental Insurance Co. Ltd. v. Sanju Bai, 2016
ACJ 1000 (MP), wherein the ratio is that even if the correctness of view expressed
in the judgment has been doubted and the question is referred to the larger
Bench of the Supreme Court, nevertheless, it is well settled position that so long
as the decision of the Supreme Court on the point is in force, the same will be
binding on all the subordinate Courts. The fact that the issue has been referred
to a larger Bench of the Supreme Court, that cannot be the basis to ignore the
decision of the Supreme Court cited on the subject, which is still holding the
field and will be, therefore, binding precedent until overturned by the larger
Bench of the Supreme Court.

In view of such decision of the Full Bench of this Court in the case of Sanju
Bai (supra), the judgment rendered by the Hon’ble Supreme Court in the case
of Mukund Dewangan v. Oriental Insurance Co. Ltd., 2017 ACJ 2011 (SC) is a binding
precedent for this Court notwithstanding the fact that it has been placed for
reconsideration. Accordingly, the Insurance Company is held jointly and severally
liable to pay compensation amount along with owner and driver.
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99. MOTOR VEHICLES ACT, 1988 – Section 166
Accident claim – Defence – Insurance Company – In absence of any
cogent evidence on record, plea of false implication of vehicle
involved in the accident taken by Insurance Company for its defence,
cannot be accepted.

United India Insurance Co. Ltd. v. Arti and ors.
Judgment dated 19.07.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 354 of 2013,
reported in 2020 ACJ 2463

Relevant extracts from the judgment:

In the written statement, which was filed on behalf of respondent No.1,
there is plain denial but there is no plea of false implication of the Maruti car. In
their written statement under the head of additional pleadings, it is clearly
mentioned that onus is on the claimants to prove the accident and admission of
the driver of the offending vehicle will not help the claimants but since Insurance
Company has failed to discharge its burden and has not led any evidence in
this regard, and it is an admitted position that Dhaniram had fallen unconscious
and was taken to Jhansi for treatment, plea of false implication of vehicle cannot
be accepted simpliciter in absence of any cogent material evidence on record
and to that extent facts of the present case are distinguishable from the one in
the case of New India Assurance Company Ltd. v. Smt. Rekha Bai Wd/o Santosh
Kumar and ors., MACD 2013 (3) (M.P.) 1417. Therefore, appeals, M.A. No. 354/
2013 and M.A. No.355/2013, are dismissed as Insurance Company has failed to
prove the issue of false implication of the offending vehicle.



100. MOTOR VEHICLES ACT, 1988 – Section 166
(i) Contributory Negligence – Pillion Rider – In a case of composite

negligence, pillion rider of the vehicle cannot be held liable
for any contributory negligence.

(ii) As per circular issued by Insurance Regulatory and
Development Authority (IRDA), package policy covers the risk
of pillion riders on two wheelers also.

i
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ii

Pushpa Bai and ors. v. Kunjlal and ors.
Judgment dated 09.04.2019 passed by the High Court of Chhattisgarh
in MAC No. 361 of 2014, reported in 2020 ACJ 2479

Relevant extracts from the judgment:

Considering the facts and circumstances of the case, the manner in which
the accident occurred, the fact that the deceased was pillion rider, there was
head-on collision between two motorcycles ridden by non-applicant No. 2 and
non-applicant No. 4, it is a case of composite negligence of non-applicant
Nos. 2 and 4 and the deceased being pillion rider, by no stretch of imagination,
can be said to be negligent in any manner which contributed to the accident.
Therefore, the finding of the Tribunal holding 50% contributory negligence on
the part of the deceased is liable to be and is hereby set aside.

True it is that as per insurance policy Ex. D/2, no premium was taken by
the Insurance Company for covering the risk of pillion rider. However, as per
evidence of NAW-3 Rajiv Singh, Administrative Officer of the Insurance Company,
the policy is package policy. As per circular issued by IRDA, package policy
covers the risk of pillion riders also.



101. N.D.P.S. ACT, 1985 – Sections 2 (xxix), 41 (2), 42 (1), 43, 44, 48, 49, 53
and 67
EVIDENCE ACT, 1872 – Section 25
CRIMINAL PROCEDURE CODE, 1973 – Sections 4 (2), 5, 173, 190 and 193
WORDS AND PHRASES:
CONSTITUTION OF INDIA – Articles 20 (3) and 21
INTERPRETATION OF STATUTES:
Confessional statement under NDPS Act – Admissibility of – Officers
who are invested with the powers u/s 53 of the NDPS Act are “Police
Officers” within the meaning of section 25 of the Evidence Act –
Statement recorded u/s 67 of the NDPS Act cannot be used as a
confessional statement.

xxix



JOTI JOURNAL - APRIL 2021 - PART II 118

Tofan Singh v. State of Tamil Nadu
Judgment dated 29.10.2020 passed by the Supreme Court in
Criminal Appeal No. 152 of 2013, reported in AIR 2020 SC 5592
(Three Judge Bench)

Relevant extracts from the judgment:

We answer the reference by stating:

(i) That the officers who are invested with powers under section 53 of the
NDPS Act are “police officers” within the meaning of section 25 of the Evidence
Act, as a result of which any confessional statement made to them would be
barred under the provisions of section 25 of the Evidence Act, and cannot be
taken into account in order to convict an accused under the NDPS Act.

(ii) That a statement recorded under section 67 of the NDPS Act cannot be
used as a confessional statement in the trial of an offence under the NDPS Act.



102. N.D.P.S. ACT, 1985 – Section 20 (ii)(c)
EVIDENCE ACT, 1872 – Sections 3, 21, 118 and 154
CRIMINAL PROCEDURE CODE, 1973 – Section 378
(i) Appeal against acquittal – Power – There is no difference of

power, scope, jurisdiction or limitation under the CrPC between
appeal against judgments of conviction or of acquittal –
Appellate Court can reconsider questions of both law and fact
and re-appreciate evidence on record.

(ii) Hostile witness – Credibility – Although witness was declared
hostile by the prosecution During cross-examination, he admits
having duly perused the contents of these documents before
signing them and was not under any form of police pressure –
Witness statement broadly corroborates and strengthens the
seizure of contraband substance from the possession of the
appellant.

ii
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i

ii

Raveen Kumar v. State of Himachal Pradesh
Judgment dated 26.10.2020 passed by the Supreme Court in
Criminal Appeal No. 2187 of 2011, reported in AIR 2020 SC 5375
(Three Judge Bench)

Relevant extracts from the judgment:

The appellant’s contention that the High Court could not have set aside a
finding of acquittal, is legally unfounded. It has been settled through a catena of
decisions that there is no difference of power, scope, jurisdiction or limitation
under the CrPC between appeals against judgments of conviction or of acquittal.
An appellate Court is free to re-consider questions of both law and fact, and re-
appreciate the entirety of evidence on record. There is, nonetheless, a self-
restraint on the exercise of such power, considering the interests of justice and
the fundamental principle of presumption of innocence. Thus, in practice,
appellate Courts are reluctant to interfere with orders of acquittal, especially
when two reasonable conclusions are possible on the same material
[Ramabhupala Reddy v. State of Andhra Pradesh, (1970) 3 SCC 474].

Although declared hostile by the prosecution, Nam Singh (PW1), admits to
being literate and having signed his statement on the spot. During cross—
examination he admits to having duly perused the contents of these documents
before having signed them, and of not being under any form of police pressure,
thus, seriously undermining any oral statement to the contrary. His deposition
independently establishes that the Maruti van of the appellant had indeed been
stopped, the appellant’s consent was taken, a search had been conducted,
certain items were seized and some substance had been weighed and sealed.
Although PW1 claimed not to have specifically witnessed seizure of the charas,
but he has not denied so either. He submits that he had gone back to his shop
to attend to some customers at that stage of the search. However, he admits to
having been shown the extracted sample of charas, which he identified before
the trial Court. Thus, far from undermining the prosecution version, PW1’s
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statement broadly corroborates and strengthens the seizure of contraband
substance from the possession of the appellant.



103. N.D.P.S. ACT, 1985 – Sections 41 to 44 and 53
EVIDENCE ACT, 1872 – Sections 3 and 114
CRIMINAL PROCEDURE CODE, 1973 – Sections 154, 156 and 157
CRIMINAL TRIAL:
Investigation by an officer who himself is informant/complainant –
Effect of – Whether accused is entitled to acquittal on this sole
ground? Held, no – The question of bias or prejudice would depend
upon the facts and circumstances of each case – Matter has to be
decided on case to case basis – Merely because informant is the
investigator, by that itself investigation w ill not suffer from
unfairness or bias – Reference made to Constitution Bench
answered. [Mohan Lal v. State of Punjab, (2018) 17 SCC 627 and Varinder
Kumar v. State of H.P., (2020) 3 SCC 321 overruled]

[eksgu yky fo- iatkc jkT;] ¼2018½ 17 ,llhlh 627 ,oa ofjanj dqekj fo- fgekpy
izns’k jkT;] ¼2020½ 3 ,llhlh 321 ]

Mukesh Singh v. State (Narcotic Branch of Delhi)
Judgment dated 31.08.2020 passed by the Supreme Court in SLP (Crl.)
No. 5648 of 2019, reported in (2020) 10 SCC 120 (Five Judge Bench)

Relevant extracts from the judgment:

Section 154 CrPC provides that every information relating to the commission
of a cognizable offence, if given orally to an officer in charge of a police station,
shall be reduced to writing by him or under his direction.

Section 156 CrPC provides that any officer in charge of a police station may
investigate any cognizable offence without the order of a Magistrate. It further
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provides that no proceeding of a police officer in any such case shall at any stage
be called in question on the ground that the case was one which such officer was
not empowered under this section to investigate. Therefore, as such, a duty is cast
on an officer in charge of a police station to reduce the information in writing relating
to commission of a cognizable offence and thereafter to investigate the same.

Section 157 CrPC specifically provides that if, from information received or
otherwise, an officer in charge of a police station has reason to suspect the
commission of an offence which he is empowered under Section 156 to investigate,
he shall forthwith send a report of the same to a Magistrate empowered to take
cognizance of such offence upon a police report and shall proceed in person to the
spot to investigate the facts and circumstances of the case and, if necessary, to
take measures for the discovery and arrest of the offender.

Therefore, considering Section 157 CrPC, either on receiving the
information or otherwise (may be from other sources like secret information,
from the hospital, or telephonic message), it is an obligation cast upon such
police officer, in charge of a police station, to take cognizance of the information
and to reduce into writing by himself and thereafter to investigate the facts and
circumstances of the case, and, if necessary, to take measures for the discovery
and arrest of the offender. Take an example, if an officer in charge of a police
station passes on a road and he finds a dead body and/or a person being
beaten who ultimately died and there is nobody to give a formal complaint in
writing, in such a situation, and when the said officer in charge of a police station
has reason to suspect the commission of an offence, he has to reduce the
same in writing in the form of an information/complaint. In such a situation, he is
not precluded from further investigating the case. He is not debarred to conduct
the investigation in such a situation. It may also happen that an officer in charge
of a police station is in the police station and he receives a telephonic message,
may be from a hospital, and there is nobody to give a formal complaint in writing,
such a police officer is required to reduce the same in writing which subsequently
may be converted into an FIR/complaint and thereafter he will rush to the spot
and further investigate the matter. There may be so many circumstances like
such. That is why, Sections 154, 156 and 157 CrPC come into play.

Under Section 173 CrPC, the officer in charge of a police station after
completing the investigation is required to file the final report/charge-sheet before
the Magistrate. Thus, under the scheme of CrPC, it cannot be said that there is
a bar to a police officer receiving information for commission of a cognizable
offence, recording the same and then investigating it. On the contrary, Sections
154, 156 and 157 permit the officer in charge of a police station to reduce the
information of commission of a cognizable offence in writing and thereafter to
investigate the same. Officer in charge of a police station has been defined
under Section 2(o) CrPC and it includes, when the officer in charge of the police
station is absent from the station house or unable from illness or other cause to
perform his duties, the police officer present at the station house who is next in



JOTI JOURNAL - APRIL 2021 - PART II 122

rank to such officer and is above the rank of constable or, when the State
Government so directs, any other police officer so present.

Now so far as the submission on behalf of the accused that so far as the
NDPS Act is concerned, it carries a reverse burden of proof under Sections 35
and 54 and therefore if the informant who himself has seized the offending
material from the accused and he himself thereafter investigates the case, there
shall be all possibilities of apprehension in the mind of the accused that there
shall not be fair investigation and that the officer concerned shall try to prove
his own version/seizure and therefore there shall be denial of the “fair
investigation” enshrined under Article 21 of the Constitution of India is concerned,
it is required to be noted that whether the investigation conducted by the
informant concerned was fair investigation or not is always to be decided at the
time of trial. The informant/investigator concerned will be cited as a witness and
he is always subject to cross-examination. There may be cases in which even
the case of the prosecution is not solely based upon the deposition of the
informant/informant-cum-investigator but there may be some independent
witnesses and/or even the other police witnesses. As held by this Court in a
catena of decisions, the testimony of police personnel will be treated in the
same manner as testimony of any other witness and there is no principle of law
that without corroboration by independent witnesses his testimony cannot be
relied upon. [See Karamjit Singh v. State (NCT of Delhi), (2003) 5 SCC 291.] As
observed and held by this Court in Devender Pal Singh v. State (NCT of Delhi),
(2002) 5 SCC 234, the presumption that a person acts honestly applies as much
in favour of a police officer as of other persons, and it is not judicial approach to
distrust and suspect him without good grounds therefor.

At this stage, reference may be made to Illustration (e) to Section 114 of
the Evidence Act. As per the said provision, in law if an official act has been
proved to have been done, it shall be presumed to be regularly done. Credit
has to be given to public officers in the absence of any proof to the contrary of
their not acting with honesty or within limits of their authority. Therefore, merely
because the complainant conducted the investigation that would not be sufficient
to cast doubt on the entire prosecution version and to hold that the same makes
the prosecution version vulnerable. The matter has to be left to be decided on
a case-to-case basis without any universal generalisation.

Now so far as the observations made by this Court in para 13 in Mohan Lal
v. State of Punjab, (2018) 17 SCC 627 that in the nature of reverse burden of
proof, the onus will lie on the prosecution to demonstrate on the face of it that
the investigation was fair, judicious with no circumstance that may raise doubt
about its veracity, it is to be noted that the presumption under the Act is against
the accused as per Sections 35 and 54 of the NDPS Act. Thus, in the cases of
reverse burden of proof, the presumption can operate only after the initial burden
which exists on the prosecution is satisfied. At this stage, it is required to be
noted that the reverse burden does not merely exist in special enactments like
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the NDPS Act and the Prevention of Corruption Act, but is also a part of the IPC
— Section 304-B and all such offences under the Penal Code are to be
investigated in accordance with the provisions of CrPC and consequently the
informant can himself investigate the said offences under Section 157 CrPC.

Therefore, as such, there is no reason to doubt the credibility of the
informant and doubt the entire case of the prosecution solely on the ground
that the informant has investigated the case. Solely on the basis of some
apprehension or the doubts, the entire prosecution version cannot be discarded
and the accused is not to be straightaway acquitted unless and until the accused
is able to establish and prove the bias and the prejudice. As held by this Court
in State of Rajasthan v. Ram Chandra, (2005) 5 SCC 151 the question of prejudice
or bias has to be established and not inferred. The question of bias will have to
be decided on the facts of each case [See: Union of India v. Vipan Kumar Jain,
(2005) 9 SCC 579].

From the above discussion and for the reasons stated above, we conclude
and answer the reference as under:

(I) That the observations of this Court in Bhagwan Singh v. State of Rajasthan,
(1976) 1 SCC 15, Megha Singh v. State of Haryana, (1996) 11 SCC 709 and State v.
Rajangam, (2010) 15 SCC 369 and the acquittal of the accused by this Court on
the ground that as the informant and the investigator was the same, it has vitiated
the trial and the accused is entitled to acquittal are to be treated to be confined
to their own facts. It cannot be said that in the aforesaid decisions, this Court laid
down any general proposition of law that in each and every case where the informant
is the investigator there is a bias caused to the accused and the entire prosecution
case is to be disbelieved and the accused is entitled to acquittal.

(II) In a case where the informant himself is the investigator, by that itself
cannot be said that the investigation is vitiated on the ground of bias or the like
factor. The question of bias or prejudice would depend upon the facts and
circumstances of each case. Therefore, merely because the informant is the
investigator, by that itself the investigation would not suffer the vice of unfairness
or bias and therefore on the sole ground that informant is the investigator, the
accused is not entitled to acquittal. The matter has to be decided on a case-to-
case basis. A contrary decision of this Court in Mohan Lal v. State of Punjab,
(2018) 17 SCC 627 and any other decision taking a contrary view that the informant
cannot be the investigator and in such a case the accused is entitled to acquittal
are not good law and they are specifically overruled.



104. NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 118, 138 and 139
CRIMINAL PROCEDURE CODE, 1973 – Section 313
Presumption and rebuttal – Presumptions u/s 118 and 139 of
Negotiable Instruments Act cannot be rebutted just by recording of
statement u/s 313 of CrPC by the accused as such statement is not
substantive evidence of defence.
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Sumeti Vij v. M/s. Paramount Tech Fab Industries
Judgment dated 09.03.2021 passed by the Supreme Court in Criminal
Appeal No. 292 of 2021, reported in 2021 (1) ANJ (SC) 254

Relevant extracts from the judgment:

When the complainant exhibited all these documents in support of his
complaints and recorded the statement of three witnesses in support thereof,
the appellant has recorded her statement under Section 313 of the Code, but
failed to record evidence to disprove or rebut the presumption in support of her
defence available under Section 139 of the Act.

The statement of the accused recorded under Section 313 of the Code is not
a substantive evidence of defence, but only an opportunity to the accused to explain
the incriminating circumstances appearing in the prosecution case of the accused.
Therefore, there is no evidence to rebut the presumption that the cheques were
issued for consideration.



105. NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 118 and 139
(i) Presumption – Once the signature of an accused on the cheque/

negotiable instrument are established, then these ‘reverse
onus’ clauses become operative – In  such a situation, the
obligat ion shifts upon the accused to discharge the
presumption imposed upon him.

(ii) Compensation – There needs to be a consistent approach
towards awarding compensation and unless such special
circumstances exist, the Courts should uniformly levy fine up
to twice the cheque amount along with simple interest @ 9%
per annum.

i

ii

%
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M/s Kalamani Tex and anr. v. P. Balasubramanian
Judgment dated 10.02.2021 passed by the Supreme Court in Criminal
Appeal No.123 of 2021, reported in 2021 (1) Crimes 202 (SC)
(Three Judge Bench)

Relevant extracts from the judgment:

Adverting to the case in hand, we find on a plain reading of its judgment
that the trial Court completely overlooked the provisions and failed to appreciate
the statutory presumption drawn under Section 118 and Section 139 of NIA.
The Statute mandates that once the signature(s) of an accused on the cheque/
negotiable instrument are established, then these ‘reverse onus’ clauses become
operative. In such a situation, the obligation shifts upon the accused to discharge
the presumption imposed upon him. This point of law has been crystalized by
this Court in Rohitbhai Jivanlal Patel v. State of Gujarat, (2009) 18 SCC 106 in the
following words:

“In the case at hand, even after purportedly drawing the
presumption under Section 139 of the NI Act, the trial court
proceeded to question the want of evidence on the part of
the complainant as regards the source of funds for
advancing loan to the accused and want of examination of
relevant witnesses who allegedly extended him money for
advancing it to the accused. This approach of the trial court
had been at variance with the principles of presumption in
law. After such presumption, the onus shifted to the accused
and unless the accused had discharged the onus by
bringing on record such facts and circumstances as to show
the preponderance of probabilities tilting in his favour, any
doubt on the complainant’s case could not have been raised
for want of evidence regarding the source of funds for
advancing loan to the appellant¬ accused.....”

Once the 2nd Appellant had admitted his signatures on the cheque and the
Deed, the trial Court ought to have presumed that the cheque was issued as
consideration for a legally enforceable debt. The trial Court fell in error when it
called upon the Complainant- Respondent to explain the circumstances under
which the appellants were liable to pay. Such approach of the trial Court was
directly in the teeth of the established legal position as discussed above, and
amounts to a patent error of law.

No doubt, and as correctly argued by senior counsel for the appellants,
the presumptions raised under Section 118 and Section139 are rebuttable in
nature. As held in M.S. Narayana Menon v. State of Kerala, (2006) 6 SCC 39, which
was relied upon in Basalingappa v. Mudibasappa, (2019) 5 SCC 418, a probable
defence needs to be raised, which must meet the standard of “preponderance
of probability”, and not mere possibility. These principles were also affirmed in
the case of Kumar Exports v. Sharma Carpets, (2009) 2 SCC 513, wherein it was
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further held that a bare denial of passing of consideration would not aid the
case of accused.

The appellants have banked upon the evidence of DW-1 to dispute the
existence of any recoverable debt. However, his deposition merely highlights
that the respondent had an over-extended credit facility with the bank and his
failure to update his account led to debt recovery proceedings. Such evidence
does not disprove the appellants’ liability and has a little bearing on the merits
of the respondent’s complaint. Similarly, the appellants’ mere bald denial
regarding genuineness of the Deed of Undertaking dated 07.11.2000, despite
admitting the signatures of Appellant No.2 thereupon, does not cast any doubt
on the genuineness of the said document.

Even if we take the arguments raised by the appellants at face value that
only a blank cheque and signed blank stamp papers were given to the
respondent, yet the statutory presumption cannot be obliterated. It is useful to
cite Bir Singh v. Mukesh Kumar, (2019) 4 SCC 197, where this court held that:

“Even a blank cheque leaf, voluntarily signed and handed
over by the accused, which is towards some payment, would
attract presumption under Section 139 of the Negotiable
Instruments Act, in the absence of any cogent evidence to
show that the cheque was not issued in discharge of a debt.”

Considering the fact that there has been an admitted business relationship
between the parties, we are of the opinion that the defence raised by the appellants
does not inspire confidence or meet the standard of ‘preponderance of probability’.
In the absence of any other relevant material, it appears to us that the High Court
did not err in discarding the appellants’ defence and upholding the onus imposed
upon them in terms of Section 118 and Section 139 of the NIA.

As regard to the claim of compensation raised on behalf of the respondent,
we are conscious of the settled principles that the object of Chapter XVII of the
NIA is not only punitive but also compensatory and restitutive. The provisions of
NIA envision a single window for criminal liability for dishonour of cheque as well
as civil liability for realisation of the cheque amount. It is also well settled that
there needs to be a consistent approach towards awarding compensation and
unless there exist special circumstances, the Courts should uniformly levy fine
up to twice the cheque amount along with simple interest at the rate of 9% per
annum. [R. Vijian v. Baby, (2012) 1 SCC 260]

The respondent, nevertheless, cannot take advantage of the above cited
principles so as to seek compensation. The record indicates that neither did the
respondent ask for compensation before the High Court nor has he chosen to
challenge the High Court’s judgment. Since, he has accepted the High Court’s
verdict, his claim for compensation stands impliedly overturned. The respondent,
in any case, is entitled to receive the cheque amount of Rs.11.20 lakhs which
the appellant has already deposited with the Registry of this Court.
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106. NEGOTIABLE INSTRUMENTS ACT, 1881 – Section 141
Company – Two private individuals are not included in the term
“other association of individuals” – Thus, Section 141 of N.I. Act is
not applicable to the individuals.

Alka Khandu Avhad v. Amar Syamprasad Mishra and anr.
Judgment dated 08.03.2021 passed by the Supreme Court in Criminal
Appeal No. 258 of 2021, reported in 2021 (1) ANJ (SC) 232

Relevant extracts from the judgment:

Section 141 of the Negotiable Instruments Act is relating to the offence by
companies and it cannot be made applicable to the individuals. Learned counsel
appearing on behalf of the original complainant has submitted that “Company”
means any body corporate and includes, a firm or other association of individuals
and therefore in case of a joint liability of two or more persons it will fall within
“other association of individuals” and therefore with the aid of Section 141 of
the Negotiable Instruments Act, the appellant who is jointly liable to pay the
debt, can be prosecuted.

The aforesaid cannot be accepted. Two private individuals cannot be said
to be “other association of individuals”. Therefore, there is no question of invoking
Section 141 of the Negotiable Instruments Act against the appellant, as the liability
is the individual liability (may be a joint liabilities), but cannot be said to be the
offence committed by a company or by it corporate or firm or other associations
of individuals. The appellant herein is neither a Director nor a partner in any
firm who has issued the cheque. Therefore, even the appellant cannot be
convicted with the aid of Section 141 of the Negotiable Instruments Act.



*107. PREVENTION OF FOOD ADULTERATION ACT, 1954 – Sections 2, 7 and 16
FOOD SAFETY AND STANDARDS ACT, 2006 – Section 97
GENERAL CLAUSES ACT, 1897 – Section 6
Repeal of 1954 Act by 2006 Act – Effect of – Whether prosecution
under 1954 Act could continue even after repeal thereof by 2006
Act? Held, yes – In view of Section 97 of 2006 Act r/w/s 6 of General
Clauses Act, 1897, prosecution and punishment under 1954 Act for
pending cases are protected.
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Hindustan Unilever Limited v. State of Madhya Pradesh
Judgment dated 05.11.2020 passed by the Supreme Court in
Criminal Appeal No. 715 of 2020, reported in (2020) 10 SCC 751
(Three Judge Bench)



108. PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 –
Sections 7 and 8
PROTECTION OF CHILDREN FROM SEXUAL OFFENCES RULES, 2012
– Rule 7(2)
Sexual offences – Sole testimony – Conviction can be based on the
sole testimony of the victim, if it is found to be reliable and trustworthy.

Ganesan v. State Represented by its Inspector of Police
Judgment dated 14.10.2020 passed by the Supreme Court in
Criminal Appeal No. 680 of 2020, reported in AIR 2020 SC 5019
(Three Judge Bench)

Relevant extracts from the judgment:

In the present case, the appellant accused has been convicted by the
learned trial Court for the offence under Section 7, punishable under Section 8
of the POCSO Act. We have gone through the entire judgment passed by the
learned trial Court as well as the relevant evidence on record, more particularly
the deposition of PW1-father of the victim, PW2-mother of the victim and
PW3-victim herself. It is true that PW2-mother of the victim has turned hostile.
However, PW3-victim has fully supported the case of the prosecution. She has
narrated in detail how the incident has taken place. She has been thoroughly
and fully cross-examined. We do not see any good reason not to rely upon the
deposition of PW3-victim. PW3 aged 15 years at the time of deposition is a
matured one. She is trustworthy and reliable. As per the settled proposition of
law, even there can be a conviction based on the sole testimony of the victim,
however, she must be found to be reliable and trustworthy.
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109. SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989 – Section 20
PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 –
Section 42-A
CRIMINAL TRIAL :
(i) Non-obstante clauses – Interpretation – Where two enactments

contain conflicting non-obstante clauses, provision of latter
enactment will prevail over the former.

(ii) Offences involving SC and ST (Prevention of Atrocities) Act,
1989 as well as POCSO Act, 2012 – Special Court constitued
under which Act is competent to try such offences? Held,
Special Court constituted under POCSO Act, 2012 shall conduct
trial of such offences.

i

ii

Pramod Yadav v. The State of Madhya Pradesh & ors.
Order dated 22.04.2021 passed by High Court of Madhya Pradesh in
Criminal Appeal No. 5189 of 2020 (unreported) (DB)

Relevant extracts from the order:

In case of conflict between two enactments having non-obstante clause,
apart from object and purpose for which the Act has been enacted, the latter
enactment shall prevail over the provisions of the former Act.

The trial of a case instituted under the provisions of two special Acts viz.
Atrocities Act and POCSO Act, shall be conducted by the Special Courts constitued
under the POCSO Act.
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GUIDELINES RELATING TO GRANT OF BAIL
The Apex Court in the case of Aparna Bhat and others v. State of Madhya

Pradesh and another, Criminal Appeal No. 329 of 2021 judgment dated
18.03.2021 dealing with the question of grant of bail has observed that Judges
play at all levels a vital role as teachers and thought leaders. It is their role to be
impartial in words and action, at all times. If they falter, especially in gender
related crimes, they imperil fairness and inflict great cruelty in the casual
blindness to the despair of the survivors.

It also held that the use of reasoning/language which diminishes the offence
and tends to trivialize the survivor, is especially to be avoided under all
circumstances and directed that:

 (a) Bail conditions should not mandate, require or permit contact between the
accused and the victim. Such conditions should seek to protect the
complainant from any further harassment by the accused;

(b) Where circumstances exist for the court to believe that there might be a
potential threat of harassment of the victim, or upon apprehension
expressed, after calling for reports from the police, the nature of protection
shall be separately considered and appropriate order made, in addition to
a direction to the accused not to make any contact with the victim;

(c) In all cases where bail is granted, the complainant should immediately be
informed that the accused has been granted bail and copy of the bail order
made over to him/her within two days;

(d) Bail conditions and orders should avoid reflecting stereotypical or
patriarchal notions about women and their place in society, and must strictly
be in accordance with the requirements of the Cr. PC. In other words,
discussion about the dress, behavior, or past conduct or morals of the
prosecutrix, should not enter the verdict granting bail;

(e) The courts while adjudicating cases involving gender related crimes, should
not suggest or entertain any notions (or encourage any steps) towards
compromises between the prosecutrix and the accused to get married,
suggest or mandate mediation between the accused and the survivor, or
any form of compromise as it is beyond their powers and jurisdiction;

(f) Sensitivity should be displayed at all times by judges, who should ensure
that there is no traumatization of the prosecutrix, during the proceedings,
or anything said during the arguments, and

(g) Judges especially should not use any words, spoken or written, that would
undermine or shake the confidence of the survivor in the fairness or
impartiality of the court.



PART - II A
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NOTIFICATION DATED 29.06.2019 OF THE COMMERCIAL TAX
DEPARTMENT, GOVT. OF MADHYA PRADESH REGARDING
REDUCTION IN STAMP DUTY CHARGEABLE ON THE
INSTRUMENTS OF PARTITION EXECUTED IN FAVOUR OF FAMILY

MEMBERS

No. B-4-03-2019-2-V-(12) – In exercise of the powers conferred by clause
(a) of sub-section (1) of Section 9 of the Indian Stamp Act, 1899 (No. II of 1899),
the State Government, hereby, reduces stamp duty chargeable on the instruments
of Partition executed in favour of family member under article 48 (i) of Schedule
1-A and fixes at 0.5 percent of the market value of the separated share or
shares of the property.

2. This notification shall come into force from 1st July 2019

By order and in the name of the Governor of Madhya Pradesh
S.D. Richharia, Dy. Secy.



NOTIFICATION DATED 29.06.2019 OF THE COMMERCIAL TAX
DEPARTMENT, GOVT. OF MADHYA PRADESH REGARDING
REDUCTION IN STAMP DUTY CHARGEABLE ON THE
INSTRUMENTS OF GIFT EXECUTED IN FAVOUR OF FAMILY

MEMBERS

No. B-4-03-2019-2-V-(13) – In exercise of the powers conferred by clause
(a) of sub-section (1) of Section 9 of the Indian Stamp Act, 1899 (No. II of 1899),
the State Government, hereby, reduces the rate of stamp duty chargeable on
the instruments of gift of moveable property executed in favour of family member
under clause (i) of article 36 of Schedule 1-A to 1 percent of the market value of
the property subject to maximum of ` 500.

2. This notification shall come into force from 1st July 2019.

By order and in the name of the Governor of Madhya Pradesh
S.D. Richharia, Dy. Secy.



CIRCULARS/NOTIFICATIONS

PART - III
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NOTIFICATION DATED 29.06.2019 OF THE COMMERCIAL TAX
DEPARTMENT, GOVT. OF MADHYA PRADESH REGARDING
REDUCTION IN STAMP DUTY CHARGEABLE ON THE
INSTRUMENTS OF SALE EXECUTED UNDER ARTICLE 25 &
TRANSFER OF LEASE UNDER ARTICLE 62 OF SCHEDULE 1-A

No. B-4-03-2019-2-V-(14) – In exercise of the powers conferred by clause
(a) of sub-section (1) of Section 9 of the Indian Stamp Act, 1899 (No. II of 1899),
the State Government, hereby, amends the stamp duty chargeable on the
instruments of sale executed under article 25 and transfer of lease under article
62 of Schedule 1-A and fixes at the rate of 5 percent on the value of property as
per market value guideline and in case actual consideration or market value
whichever is higher, is in excess of value as per guideline the duty chargeable
on the excess part shall be 1 percent

2. This notification shall come into force from 1st July 2019.

By order and in the name of the Governor of Madhya Pradesh
S.D. Richharia, Dy. Secy.



NOTIFICATION DATED 29.06.2019 OF THE COMMERCIAL TAX
DEPARTMENT, GOVT. OF MADHYA PRADESH REGARDING
AMENDMENT IN STAMP DUTY ON THE INSTRUMENTS
EXECUTED BY A PERSON TO INCLUDE THE NAME OF HIS WIFE

AND/OR HIS/HER DAUGHTER(S) AS CO-OWNER

No. B-4-03-2019-2-V-(15) – In exercise of the powers conferred by clause
(a) of sub-section (1) of Section 9 of the Indian Stamp Act, 1899 (No. II of 1899),
the State Government, hereby, amends stamp duty chargeable on the
instruments executed by a person to include the name of his wife and/or his/her
daughter(s) as co-owner in his/her property under proviso (f) in article 25 of
Schedule 1-A and makes it subject to a maximum of ` 1000.

2. This notification shall come into force from 1st July 2019.

By order and in the name of the Governor of Madhya Pradesh
S.D. Richharia, Dy. Secy.
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PART - IV
IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE MEDICAL TERMINATION OF PREGNANCY (AMENDMENT)
ACT, 2021

NO. 8 OF 2021
New Delhi, the 25th March, 2021

The following Act of Parliament received the assent of the President on the
25th March, 2021, and is hereby published for general information:

An Act further to amend the Medical Termination of Pregnancy Act, 1971.
BE it enacted by Parliament in the Seventy-second Year of the Republic of

India as follows:—
1. Short title and commencement. – (1) This Act may be called the Medical

Termination of Pregnancy (Amendment) Act, 2021.
(2) It shall come into force on such date as the Central Government may,
by notification in the Official Gazette, appoint.

2. Amendment of section 2. – In the Medical Termination of Pregnancy Act,
1971 (hereinafter referred to as the principal Act), in section 2,—
(i) after clause (a), the following clause shall be inserted, namely:—

‘(aa) “Medical Board” means the Medical Board constituted under sub-
section (2C) of section 3 of the Act;’;

(ii) after clause (d), the following clause shall be inserted, namely:—
‘(e) “termination of pregnancy” means a procedure to terminate a

pregnancy by using medical or surgical methods.’.
3. Amendment of section 3. – In section 3 of the principal Act, for sub-

section (2), the following sub-sections shall be substituted, namely: –
“(2) Subject to the provisions of sub-section (4), a pregnancy may be

terminated by a registered medical practitioner, –
(a) where the length of the pregnancy does not exceed twenty weeks,

if such medical practitioner is, or
(b) where the length of the pregnancy exceeds twenty weeks but

does not exceed twenty-four weeks in case of such category of
woman as may be prescribed by rules made under this Act, if not
less than two registered medical practitioners are,

of the opinion, formed in good faith, that–
(i) the continuance of the pregnancy would involve a risk to the life

of the pregnant woman or of grave injury to her physical or mental
health; or

(ii) there is a substantial risk that if the child were born, it would
suffer from any serious physical or mental abnormality.

Explanation 1. – For the purposes of clause (a), where any pregnancy
occurs as a result of failure of any device or method used by any
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woman or her partner for the purpose of limiting the number of children
or preventing pregnancy, the anguish caused by such pregnancy may
be presumed to constitute a grave injury to the mental health of the
pregnant woman.
Explanation 2. – For the purposes of clauses (a) and (b), where any
pregnancy is alleged by the pregnant woman to have been caused
by rape, the anguish caused by the pregnancy shall be presumed to
constitute a grave injury to the mental health of the pregnant woman.

(2A) The norms for the registered medical practitioner whose opinion is
required for termination of pregnancy at different gestational age shall
be such as may be prescribed by rules made under this Act.

(2B) The provisions of sub-section (2) relating to the length of the
pregnancy shall not apply to the termination of pregnancy by the
medical practitioner where such termination is necessitated by the
diagnosis of any of the substantial foetal abnormalities diagnosed by
a Medical Board.

(2C) Every State Government or Union territory, as the case may be, shall,
by notification in the Official Gazette, constitute a Board to be called
a Medical Board for the purposes of this Act to exercise such powers
and functions as may be prescribed by rules made under this Act.

(2D) The Medical Board shall consist of the following, namely: –
(a) a Gynaecologist/ Gynecologist;
(b) a Paediatrician/ Pediatrician;
(c) a Radiologist or Sonologist/ Sinologist; and
(d) such other number of members as may be notified in the Official

Gazette by the State Government or Union territory, as the case
may be.”.

4. Insertion of new section 5A. – After section 5 of the principal Act, the
following section shall be inserted, namely:—
“5A. Protection of privacy of a woman. – (1) No registered medical

practitioner shall reveal the name and other particulars of a woman
whose pregnancy has been terminated under this Act except to a
person authorised by any law for the time being in force.

(2) Whoever contravenes the provisions of sub-section (1) shall be
punishable with imprisonment which may extend to one year, or with fine,
or with both.”.

5. Amendment of section 6. – In section 6 of the principal Act, in sub-section
(2), after clause (a), the following clauses shall be inserted, namely:—
“(aa) the category of woman under clause (b) of sub-section (2) of section 3;
(ab) the norms for the registered medical practitioner whose opinion is

required for termination of pregnancy at different gestational age
under sub-section (2A) of section 3;

(ac) the powers and functions of the Medical Board under sub-section
(2C) of section 3.”.
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THE MADHYA PRADESH CIVIL COURT (AMENDMENT) ACT, 2021

[Received the assent of the Governor on the 26th March, 2021; assent first published
in the “Madhya Pradesh Gazette” (Extra-ordinary)” dated the 30th March, 2021]

As Act further to amend the Madhya Pradesh Civil Court Act, 1958.

Be it enacted by the Madhya Pradesh Legislature in the seventy–second
of the Republic of India, as follows:-

1. Short title – This Act may be called the Madhya Pradesh Civil Court
(Amendment) Act, 2021;

2. Substitution of certain phrases throughout the principal Act –  Except
clause (A) of Section 2, Section 25 and Section 26 of the Madhya Pradesh
Civil Court Act, 1958 (hereinafter referred to as the principal Act), throughout
the principal Act, -

(i) for the words “District Judge” wherever they occur, the words “Principal
District Judge” shall be substituted;

(ii) for the words “Additional District Judge” wherever they occur, the words
“District Judge” shall be substituted;

(iii) for the words “Civil Judges Class I” wherever they occur, the words
“Civil Judge, Senior Division” shall be substituted;

(iv) for the words “Civil Judges Class II” wherever they occur, the words
“Civil Judge, Junior Division” shall be substituted;

3. Amendment of Section 2. – In Section 2 of the principal Act, for Clause
(a), the following clause shall be substituted, namely:-

“(a) “cadre of higher Judicial service” means of the cadre of District Judge
and shall Include the Principal District Judge, District Judge (Entry
Level) and District Judge) Selection Grade;”.

4. Amendment of Section 18. – In Section 18 of the Principal Act, the words
“District Court”, the words “Principal District Court” shall be substituted.
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Hkksiky] fnukad 30 ekpZ] 2021

fnukad 26 ekpZ] 2021 dks jkT;iky dh vuqefr izkIr gqbZ vuqefr **e/;izns'k jkti=
¼vlk/kkj.k½** fnukad 30 ekpZ] 2021 dks izFke ckj izdkf'kr dh xbZA

e/;izns'k flfoy U;k;ky; vf/kfu;e]1958 dks vkSj la'kksf/kr djus gsrq vf/kfu;e-

Hkkjr x.kjkT; ds cgRrjosa o"kZ esa e/;izns'k fo/kku&eaMy }kjk fuEufyf[kr :Ik esa ;g
vf/kfu;fer gks&

 & bl vf/kfu;e dk laf{kIr uke e/;izns'k flfoy U;k;ky; ¼la'kks/ku½
vf/kfu;e] 2021 gS-

& e/;izns'k flfoy U;k;ky;
vf/kfu;e] 1958 ¼tks blesa blds Ik'pkr~ ewy vf/kfu;e ds uke ls fufnZ"V gS½ dh /kkjk 2
ds [k.M ¼d½] /kkjk 25 rFkk 26 dks NksM+dj loZ= ewy vf/kfu;e esa &

¼,d½ 'kCn **ftyk U;k;k/kh'k** tgka dgha Hkh os vk, gksa] ds LFkku ij] 'kCn **iz/kku ftyk
U;k;k/kh'k** LFkkfir fd, tk,a(

¼nks½ 'kCn **vij ftyk U;k;k/kh'k** tgka dgha Hkh os vk, gksa] ds LFkku ij] 'kCn **ftyk
U;k;k/kh'k** LFkkfir fd, tk,a(

¼rhu½ 'kCn rFkk vad **O;ogkj U;k;k/kh'k izFke oxZ** tgka dgha Hkh os vk, gksa] ds LFkku ij]
'kCn **O;ogkj U;k;k/kh'k] ofj"B [k.M** LFkkfir fd, tk,a(

¼pkj½ 'kCn rFkk vad **O;ogkj U;k;k/kh'k f}rh; oxZ** tgka dgha Hkh os vk, gksa] ds LFkku ij]
'kCn **O;ogkj U;k;k/kh'k] dfu"B [k.M** LFkkfir fd, tk,a(

& ewy vf/kfu;e dh /kkjk 2 esa] [k.M ¼d½ ds LFkku ij] fuEufyf[kr
[k.M LFkkfir fd;k tk,] vFkkZr~ %&

**¼d½ **mPprj U;kf;d lsok dk laoxZ** ls vfHkizsr gSa] ftyk U;k;k/kh'kksa dk laoxZ vkSj mlesa
lfEefyr gSa] iz/kku ftyk U;k;k/kh'k] ftyk U;k;k/kh'k ¼izos'k Lrj½ rFkk ftyk
U;k;k/kh'k ¼p;u Js.kh½(**-

& ewy vf/kfu;e dh /kkjk 18 esa] 'kCn **ftyk U;k;ky;** ds LFkku
ij] 'kCn **iz/kku ftyk U;k;k/kh'k** LFkkfir fd, tk,a-





e/;izns'k mPp U;k;ky;] [k.MihB bUnkSj

e/;izns'k mPp U;k;ky;] [k.MihB Xokfy;j



e/;izns'k mPp U;k;ky;] tcyiqj

e/;izns'k jkT; U;kf;d vdkneh] tcyiqj
C;ksgkjckx] tcyiqj (e-iz-) & 482 007
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