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APPRECIATION OF EVIDENCE:

– See Section 376(2)(g) of the Indian Penal Code, 1860  and Section 3 of the Evidence
Act, 1872

& ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 376¼2½¼N½ ,oa Hkkjrh; lk{; vf/kfu;e] 1872
dh /kkjk 3A 141 157

ARBITRATION AND CONCILIATION ACT, 1996

Section 34 – Rewriting of contract – Award based on changed circumstances after
execution of contract does not mean that the contract has been rewritten by the Arbitrator.

 & lafonk dk iquysZ[ku & lafonk ds fu"iknu ds i'pkr~ ifjofrZr ifjfLFkfr;ksa ij
vk/kkfjr vf/kfu.kZ; dk rkRi;Z ;g ugha gksrk gS fd e/;LFk }kjk lafonk dk iquysZ[ku fd;k
x;k gSA 108 119
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ARMS ACT, 1959

Sections 4 and 25 – (i) Ballistic report – Bullet recovered not matching with fire arm –
Effect of – Not possible to reject credible and reliable deposition of eye-witness –
Recovery of the weapon used in commission of offence not a sine qua non.

(ii) Expert opinion – Statement given by Doctor at the most is his opinion.

 & ¼i½ izk{ksfidh fjiksVZ & tCr'kqnk dkjrwl vkXus;kL= ls esy ugha [kkrk &
izHkko & p{kqn'khZ lk{khx.k dh lk{; fo'oluh; ,oa Hkjkslsean] ftlls badkj ugha fd;k tk
ldrk & vijk/k dks izekf.kr djus ds fy;s gfFk;kj dh cjkenxh vfuok;Z 'krZ ugha gSA

¼ii½ fo'ks"kK lk{kh dh jk; & fpfdRld }kjk fn;k x;k dFku ek= mldh jk; gSA
137 153

CIVIL PROCEDURE CODE, 1908

Section 9 – Jurisdiction of Civil Court – Jurisdiction to decide question of title and
nature of sale deed is vested with the Civil Court and not with the Revenue Courts.

 & flfoy U;k;ky; dk {ks=kf/kdkj & LoRo dk iz'u ,oa foØ; i= dh izÑfr
fofuf'pr djus dk {ks=kf/kdkj flfoy U;k;ky; esa fufgr gS u fd jktLo U;k;ky;kas esaA

109* 119

Section 9 – See Section 10 of the Urban Land (Ceiling and Regulation) Act, 1976.

& ns[ksa 'kgjh Hkwfe ¼lhek vkSj fofu;e½ vf/kfu;e] 1976 dh /kkjk 10A
164 184

Section 9 – Question of title – Jurisdiction – Proof – Whether Tehsildar has any
jurisdiction to consider a disputed Will and pass an order of mutation? No – Revenue
Court does not have any jurisdiction to dwell upon the question of title of a party – Civil
rights of the party are to be determined by the Civil Court and not by the Revenue Court.

 & LoRo dk iz'u & {ks=kf/kdkj & izek.k & D;k rglhynkj ds ikl ,slk dksbZ
{ks=kf/kdkj gS tks fookfnr olh;r ij fopkj dj ukekarj.k dk vkns'k ikfjr djs & ugha &
jktLo U;k;ky; i{kdkjksa ds LoRo dks vfHkfu/kkZfjr djus ds laca/k esa dksbZ {ks=kf/kdkj ugha
j[krk gS & i{kdkjksa ds flfoy vf/kdkj flfoy U;k;ky; }kjk gh vfHkfu/kkZfjr fd, tkrs gS
u fd jktLo U;k;ky; }kjkA 148 167

Sections 10 and 151 – (i) Stay of suit – Applicability of Section 10 – Test is whether on
final diceision being reached in the previously instituted suit, such decision would
operate as res judicata in the subsequently instituted suit.

ACT/ TOPIC NOTE PAGE

NO. NO.
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(ii) Consolidation of suits – In previously instituted suit, relief of injunction was sought
and in subsequently instituted suit relief of declaration and injunction were sought –
Final decision in previously instituted suit would not operate as res judicata in the
subsequent suit – To avoid multiplicity of proceedings, consolidation of both suits
would be in the interest of justice.

 & ¼i½ okn dk jksdk tkuk & /kkjk 10 dh iz;ksT;rk & ijh{k.k ;g gS fd
D;k ;fn iwoZ lafLFkr okn esa vafre fofu'p; gksxk rks ,slk fu.kZ; Ik'pkrorhZ lafLFkr okn ds
fy, iwoZ U;k; dk izHkko j[ksxkA

¼ii½ oknksa dk lesdu & iwoZ lafLFkr okn esa fu"ks/kkKk dh lgk;rk pkgh xbZ Fkh rFkk Ik'pkrorhZ
lafLFkr okn esa ?kks"k.kk rFkk fu"ks/kkKk dh lgk;rk pkgh xbZ Fkh & iwoZ lafLFkr okn dk vafre
fofu'p; Ik'pkrorhZ lafLFkr okn ij iwoZ U;k; dk izHkko ugha j[ksxk & dk;Zokgh dh ckgqY;rk
dks jksdus ds fy,] nksuksa oknksa dk lesdu U;k;fgr esa gSA 110* 120

Secton 96 r/w Order 41 Rule 31 – First appeal – Mandatory requirements – Conscious
application of mind must be reflected in the judgment of the Appellate Court and findings
on all questions of fact and law must be supported by reasons – Arguments rendered
by parties should also be mentioned in the judgment.

 & izFke vihy & vfuok;Z vis{kk,a & vihyh;
U;k;ky; ds fu.kZ; esa efLr"d ds lpsru mi;ksx dk izn'kZu gksuk gh pkfg, ,oa rF; vkSj
fof/k ds lHkh iz'uksa ds fu"d"kZ dkj.kksa ls lefFkZr gksus pkfg, & fu.kZ; esa i{kdkjksa }kjk izLrqr
rdksZa dk Hkh fooj.k fn;k tkuk pkfg,A 111 120

Order 1 Rule 10 and Order 6 Rule 4 (a) – Impleadment of State as party – Dispute exists
between plaintiff and Krishi Upaj Mandi with regard to boundary wall – No agricultural
land is involved – Relief could not be sought against the State and provisions of Order
6 Rule 4 (a) of the Code shall not be attracted.

 & jkT; dks i{kdkj ds :Ik esa tksM+k tkuk
& oknh rFkk Ñf"k mit e.Mh ds chp pkjnhokjh ds lEca/k esa fookn fo|eku gS & Ñf"k Hkwfe
lafyIr ugha gS & jkT; ds fo:) dksbZ lgk;rk ugha ekaxh tk ldrh Fkh vkSj lafgrk ds vkns'k
6 fu;e 4¼d½ ds izko/kku vkdf"kZr ugha gkasxsA 112* 121

Order 14 – Framing of issue – Omission to frame an issue does not vitiate the trial
where the parties go to trial fully knowing the rival case and lead evidence in support of
their respective contentions.

 & okn iz'u dh fojpuk & tgka i{kdkj nwljs i{k ds izdj.k dks iwjh rjg ls tkurs
gq, fopkj.k ds fy, tkrs gaS vkSj vius&vius nkos ds leFkZu esa lk{; izLrqr djrs gSa] fdlh
okn iz'u dks fojfpr djus esa pwd fopkj.k dks nwf"kr ugha djrh gSA 162 (ii) 181

ACT/ TOPIC NOTE PAGE

NO. NO.
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ACT/ TOPIC NOTE PAGE

NO. NO.

Order 21 Rules 97, 99 and 101 – In execution of a decree for possession all questions
including questions relating to right, title or interest, resistance or obstruction to
possession of the property arising between the parties to proceeding shall have to be
determined by the executing court on an application filed under rules 97, 99 and 101.

 & vkf/kiR; dh fMØh ds fu"iknu esa laifRr ds vf/kdkj]
LoRo ;k fgr] vkf/kiR; esa izfrjks/k ;k vojks/k lfgr lHkh iz'u] tks dk;Zokgh ds i{kdkjksa ds
e/; mRiUu gksrs gSa] fu;e 97] 99 ,oa 101 ds vUrxZr vkosnu izLrqr djus ij fu"iknu
U;k;ky; }kjk vo/kkfjr fd, tk,xsaA 113 122

Order 39 Rules 1, 2 and 2-A – Effect and implementation – Implementation of order of
temporary injunction and order of contempt do not fall in the same category – For
violation of temporary injunction order, Civil Courts have very vast power and for such
violation, property of violator may also be attached and he may also be imprisoned – In
case of contempt, offender may be punished with fine or jail or both.

 & izHkko ,oa fØ;kUo;u & vLFkk;h O;kns'k ,oa voeku
vkns'k dk fØ;kUo;u leku Js.kh esa ugha vkrk gS & vLFkk;h O;kns'k ds mYya?ku dh n'kk esa
flfoy U;k;ky; dh 'kfDr;ka vf/kd foLr`r gSa vkSj ,sls mYya?ku ds fy;s mYya?kudrkZ dh
laifRr Hkh dqdZ dh tk ldrh gS vkSj mls dkjkokl esa Hkh Hkstk tk ldrk gS & voeku ds
izdj.k esa voekudrkZ dks tqekZus ls ;k dkjkokl ls ;k nksuksa ls nf.Mr fd;k tk ldrk gSA

114 123

Order 41 Rule 1 – Civil appeal – Duty cast on the Appellate Court to adjudicate first
appeal both on question of law and facts.

Civil appeal – Reversing a judgment – Appellate court must be more conscious of its
duty in assigning reason for doing so.

 & flfoy vihy & vihyh; U;k;ky; ij izFke vihy dks dkuwu vkSj
rF;ksa nksuksa ds iz'uksa ij U;k;fu.khZr djus dk drZO; vf/kjksfir fd;k x;k gSA

flfoy vihy & fu.kZ; dks myVuk & vihyh; U;k;ky; dks fu.kZ; dks myVus dk dkj.k
crkus esa vius drZO; ds izfr vf/kd lpsr gksuk pkfg,A 123 (ii) 132

& (iii)

CONSUMER PROTECTION ACT, 1986

Section 21 – Deficiency in service – The insurer was duty bound to inform the policy
holders about the limitations which it was imposing in the policy renewed – Failure to
inform the policy holders resulted in deficiency of service.
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& lsok esa deh & chekdrkZ bl nkf;Ro ds v/khu Fkk fd og ikWfylh /kkjd dks mu
lhekvksa ds laca/k esa tkudkjh ns tks uohuhÑr ikWfylh esa vf/kjksfir dh xbZ Fkh &
ikWfylh /kkjd dks lwpuk nsus esa vlQyrk lsok esa deh ds :i esa ifjf.kr gksxhA

115 124

Section 21 – Duty of Insured and Insurance Company, explained.

& chek /kkjd rFkk chek dEiuh ds drZO; le>k, x,A 116 125

CRIMINAL PRACTICE:

– Contradiction – A prosecution case may be discredited on the basis of completely
contrary version between ocular and medical evidence.

& fojks/kkHkkl & p{kqn'khZ ,oa fpfdRldh; lk{; ds e/; iw.kZr% foijhr oR̀rkUr o.kZu ds
vk/kkj ij vfHk;kstu ds izdj.k dks vfo'oluh; ekuk tk ldrk gSA 117 126

– See Sections 148 and 302/149 of the Indian Penal Code, 1860.

& ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 148 ,oa 302@149A 131 146

CRIMINAL PROCEDURE CODE, 1973

Sections 41 and 170 – Arrest – It is not obligatory for SHO to arrest the accused while
filing charge-sheet when he has reasons to believe that accused will obey the summons
and will not flee away – Such accused who cooperates with investigation should not be
arrested in routine manner.

 & fxj¶rkjh & Fkkus ds Hkkjlk/kd vf/kdkjh ds fy;s vfHk;ksx i= izLrqfr
gsrq vfHk;qDr dks fxj¶rkj djuk ck/;dkjh ugha gS tgka mlds ikl ;g fo'okl djus dk
dkj.k gS fd vfHk;qDr leu dk ikyu djsxk vkSj Hkkxsxk ugha & ,slk vfHk;qDr tks vUos"k.k
esa lg;ksx djrk gS] fu;fer vuqØe esa fxj¶rkj ugha fd;k tkuk pkfg,A

118 127

Sections 156 and 157 – Investigation – Doctrine of fairness – An Investigation Officer
being a public servant is expected to conduct the investigation fairly – Pliable change is
required in the mind of Investigation Officer – Being an Officer of the Court, he should
not take sides, either of the victim or the accused – Should be guided by law and be an
epitome of fairness in his investigation.

 & vUos"k.k & fu"i{krk dk fl)kar & vUos"k.k vf/kdkjh ,d 'kkldh;
deZpkjh gS ftlls fu"i{k vUos"k.k dh vis{kk dh tkrh gS & ekufldrk yphyh gksuh pkfg,

ACT/ TOPIC NOTE PAGE

NO. NO.
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& U;k;ky; dk vf/kdkjh gksus ds dkj.k fdlh ,d i{k dk lkFk ugha nsuk pkfg, & fof/k
vuq:i fu"i{k tkap djuh pkfg,A 130 (i) 144

Section 438 – Anticipatory bail – Second bail application – Maintainability of – First bail
application rejected on incorrect facts whereas subsequent bail filed on correct facts –
Held, Court can reconsider such application as it would not amount to review or
re-appreciation.

 & vfxze tekur  & f}rh; tekur vkosnu & iks"k.kh;rk & izFke tekur vkosnu
xyr rF;ksa ds vk/kkj ij vLohdkj fd;k x;k  tcfd i'pkrorhZ vkosnu lgh rF;ksa ij izLrqr
fd;k x;k & vfHkfu/kkZfjr] U;k;ky; ,sls vkosnu ij iqufoZpkj dj ldrk gS D;ksafd bldk
ifj.kke iqufoZyksdu ;k iquewZY;kadu ugha gksxkA 119 128

Section 439 – Bail – Law of parity – While deciding bail on parity, court should also
consider the allegations in FIR, role attributed to accused, likelihood to tamper the
evidence if enlarged on bail, seriousness and gravity of the offence.

 & tekur & lekurk dk vk/kkj & lekurk ds vk/kkj ij tekur vkosnu ds
fujkdj.k ds le; U;k;ky; dks vfHk;qDr ds }kjk fd;k x;k fof'k"V ÑR;] izFke lwpuk fjiksVZ
,oa foospuk ds nkSjku vfHk;qDr ds fo:) ,df=r dh xbZ lk{;] tekur ij NksM+s tkus dh
n'kk esa lk{; dks izHkkfor djus dh laHkkouk] vijk/k dh xaHkhjrk dks Hkh ns[kk tkuk pkfg,A

120* 128

Section 482 – See Sections 406, 419 and 420 of the Criminal Procedure Code, 1973

 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 406] 419 ,oa 420A
143 159

DAKAITI AUR VYAPHARAN PRABHAVIT KSHETRA ADHINIYAM, 1981  (MP)

Sections 11 and 13 – See Sections 392 and 397 of the Indian Penal Code, 1860.

 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 392 ,oa 397A
142* 158

EVIDENCE ACT, 1872

Section 3 – (i) Testimony of eye witness – Where the ocular evidence of the eye witness
is cogent, reliable and trustworthy, medical opinion pointing to alternative possibilities
should not be accepted.

(ii) Discrepancies in evidence – The evidence of witness should be read as a whole –
On the basis of minor discrepancies, the evidence of witness cannot be rejected.

ACT/ TOPIC NOTE PAGE

NO. NO.
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 & ¼i½ p{kqn'khZ lk{kh dh lk{; & tgka p{kqn'khZ lk{kh dh ekSf[kd lk{; vdkV~;]
Hkjkslsean rFkk fo'oluh; gks oSdfYid laHkkoukvksa dks bafxr djus okyk fpfdRlh; vfHker
Lohdkj ugha fd;k tkuk pkfg,A

¼ii½ lk{; esa folaxfr;ka & lk{kh dh lk{; dks lEiw.kZ :Ik esa i<+k tkuk pkfg, & lw{e
folaxfr;ksa ds vk/kkj ij lk{kh dh lk{; dks ukeatwj ugha fd;k tk ldrk gSA

136 151

Section 3 – See Sections 96, 97, 149 and 302 of the Indian Penal Code, 1860 and
Sections 156 and 157 of the Criminal Procedure Code, 1973

 & ns[kas Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 96] 97] 149 ,oa 302 ,oa n.M izfØ;k
lafgrk] 1973 dh /kkjk,a 156 ,oa 157A 130 144

Sections 3 and 27 – See Sections 53 and 394 of the Indian Penal Code, 1860.

 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 53 ,oa 394A
129 142

Section 3 and 114-A – Presumption – The provision would not apply until and unless it
is proved that the sexual intercourse was committed by the accused.

 & mi/kkj.kk & rc rd ugha dh tk ldrh tc rd vfHk;qDr }kjk eSFkqu
fd;k tkuk izekf.kr ugha gks tkrkA 141 (ii) 157

Section 32 – (i) Dying declaration – Evaluation of – Under the Indian law, dying declaration
is relevant whether the person making it was or was not under the expectation of death
at the time of declaration.

(ii) Dying declaration – Credibility of – General principle – When a party is at the point of
death and every hope of world is gone, motive to falsehood is silenced and mind is
induced by the most powerful consideration to speak only the truth – Weightage can be
given to such dying declaration.

 & ¼i½ e`R;qdkfyd dFku & ewY;kadu & Hkkjrh; fof/k ds varxZr e`R;qdkfyd dFku
lqlaxr gS] Hkys gh e`R;qdkfyd dFku djus okyk O;fDr bldh ?kks"k.kk ds le; e`R;q ls
vk'kafdr jgk gks vFkok ughaA

¼ii½ e`R;qdkfyd dFku & fo'oluh;rk & lkekU; fl)kar & tc ,d i{k e`R;q dh dxkj ij
gksrk gS vkSj nqfu;k dh lkjh mEehn lekIr gks tkrh gS] rc >wB dk mn~ns'; 'kkar gks tkrk
gS vkSj loZ'kfDreku fopkj efLr"d dks dsoy lp cksyus ds fy;s izsfjr djrk gS & bl rjg
ds eR̀;qdkfyd dFku dks egRo fn;k tk ldrk gSA 121 129

ACT/ TOPIC NOTE PAGE

NO. NO.
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Section 32 – Dying declaration – Evidence of person who recorded it – No need to
depose verbatim of the maker.

 & e`R;qdkfyd dFku & vfHkfyf[kr djus okys dh lk{; & dFkudrkZ ds v{kj'k%
'kCnksa ds c;ku dh vko';drk ugha gksrhA 135 (iii) 149

Section 35 – Documentary evidence – Public documents should be given preference
over private documents.

 & nLrkosth lk{; & yksd nLrkost dks izkbosV nLrkost ij ojh;rk nh tkuh pkfg,A
145 (ii) 162

Sections 63 and 65 (c) – Secondary evidence – Admissibility of – When photocopy of
document can be admitted? Held, parties are required to lay factual foundation that
alleged copy is true copy of the original – Possession of original and circumstances
under which photocopies were prepared and compared with original – Mere production
does not satisfy the condition u/s 63 – Benefit u/s 65 cannot be granted.

 &f}rh;d lk{; & xzkg~;rk & nLrkostksa dh Nk;kizfr dc Lohdkj
dh tk ldrh gS\ vfHkfu/kkZfjr] bl vk'k; dk okLrfod vk/kkj izLrqr djuk gksxk fd dfFkr
izfr] vly nLrkost dh lR;izfr gS & nLrkost fdlds vkf/kiR; esa Fkk vkSj fdu ifjfLFkfr;ksa
esa mldh Nk;kizfr rS;kj dh xbZ vkSj vly ls feyku dh xbZ blds okLrfod vk/kkj crkuk
vko';d gS & dsoy nLrkost dks izLrqr dj nsus ek= ls /kkjk 63 dh 'krsZ iw.kZ ugha gksrh vkSj
/kkjk 65 dk ykHk iznku ugha fd;k tk ldrkA 122 131

Section 68 – See Section 63 of the Succession Act, 1925 and Order 41 Rule 1 of the
Civil Procedure Code, 1908.

 & ns[ksa mRrjkf/kdkj vf/kfu;e] 1925 dh /kkjk 63 ,oa flfoy izfØ;k lafgrk] 1908
dk vkns'k 41 fu;e 1A 123 132

Section 118 – Child witness – Factors to be considered while recording evidence of
child witness – Enumerated.

 & cky lk{kh & cky lk{kh dh lk{; dk vfHkys[ku djrs le; fopkj.k ;ksX; rF;
& izxf.kr fd;s x,A 124 134

HINDU LAW:

– See Sections 6 and 8 of the Hindu Succession Act, 1956.

& ns[ksa fgUnw mRrjkf/kdkj vf/kfu;e] 1956 dh /kkjk,a 6 ,oa 8A 125 135

ACT/ TOPIC NOTE PAGE

NO. NO.
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HINDU MARRIAGE ACT, 1955

Sections 5 and 11 – (i) Void marriage – If either party has a spouse living at the time of
the marriage and if such marriage is solemnized after the commencement of the Act of
1955, the same is void ipso-jure – The fact that the other party had the knowledge of the
existing spouse living at the time of marriage, is immaterial.

(ii) Child marriage – Child marriage is neither void nor voidable – The only consequence
of contravention of section 5 (iii) is prescribed u/s 18 where the contravention of such
condition is made punishable.

 & ¼i½ 'kwU; fookg & ;fn fookg ds le; nksukas i{kdkjksa esa ls fdlh dk dksbZ
thfor ifr@iRuh gS vkSj ,slk fookg vf/kfu;e 1955 ds izkjEHk ds Ik'pkr~ lEiUu gqvk gS
rks og oS/kkfud :Ik ls 'kwU; gS & ;g rF; fd fookg ds le; nwljs i{k dks thfor ifr@iRuh
ds gksus dh tkudkjh Fkh] egRoghu gSA

¼ii½ cky fookg & cky fookg u rks 'kwU; gS vkSj u gh 'kwU; dj.kh; & /kkjk 5 ¼iii½ ds mYya?ku
dk ,dek= ifj.kke /kkjk 18 esa mYysf[kr gS] tgk¡ ,slh 'krZ ds mYya?ku dks n.Muh; cuk;k
x;k gSA 126 139

Section 13 (1) (i-a) (i-b) – Divorce – Irretrievable breakdown – A decree for divorce may
be passed by the Court on the basis of irretrievable breakdown of marriage but even
after that the husband must be held liable and responsible to maintain his minor son
unless he becomes major – A child should not be left to suffer because of any dispute
between the parents.

i i  & fookg foPNsn & viw.khZ; fo?kVu & U;k;ky; }kjk fookg
ds viw.khZ; fo?kVu ds vk/kkj ij fookg foPNsn dh vkKfIr ikfjr dh tk ldrh gS ijUrq ,slk
gksus ds i'pkr Hkh ifr dks mlds vo;Ld iq= ds Hkj.k iks"k.k ds fy;s rc rd mRrjnk;h ,oa
ftEesnkj Bgjk;k tkuk pkfg, tc rd fd ,slk iq= o;Ld ugha gks tkrk gS & ekrk&firk
ds e/; ds fdlh fookn ds dkj.k ckyd dks ijs'kku gksus ds fy;s ugha NksM+uk pkfg,A

127 141

Sections 25 (1) and 25 (3) – Permanent alimony and maintenance – Conduct of wife is
relevant only while verifying, modifying or rescinding an order and not at the time of
passing of initial order.

 & LFkkbZ xqtkjk HkRrk rFkk Hkj.k iks"k.k & iRuh dk vkpj.k dsoy
fdlh vkns'k dks ifjofrZr djus] cnyus ;k jn~n djus ds nkSjku fopkj esa fy;k tk ldrk gS
u fd vkjafHkd vkns'k djrs le;A 128 142

ACT/ TOPIC NOTE PAGE
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HINDU SUCCESSION ACT, 1956

Sections 6 and 8 – Self-acquired and coparcenary property – Devolution of interest –
When the son as heir of Class I of the Schedule inherits the property, does he do so in
his individual capacity or as karta of his undivided family? Held, the property devolved
on a Hindu u/s 8 of the Act would not be the HUF property (Commissioner of Wealth-tax,
Kanpur v. Chander Sen, AIR 1986 SC 1753 relied on) – Further held, where the property in
question was self-acquired property, section 6 has no application – Share in such
property would devolve according to section 8, that too among the heirs of Class I
equally.

 & LovftZr ,oa lgnkf;dh laifRr & fgr dk U;kxeu & tc vuqlwph ds
oxZ&1 ds mRRkjkf/kdkjh ds :Ik esa iq= us laifRr mRrjkf/kdkj esa izkIr dh] rc D;k og
O;fDrxr ;k mlds vfoHkkftr ifjokj ds drkZ dh gSfl;r esa izkIr djrk gS \ vfHkfu/kkZfjr&
/kkjk 8 ds v/khu ,d fgUnw dks U;kxer laifRr fgUnw vfoHkkftr ifjokj dh ugha gksxh
¼deh'ku vkWQ osYFk VsDl] dkuiqj fo:) panj lsu] ,vkbZvkj 1986 lq-dks- 1753
vuqlfjr½ vkxs vfHkfu/kkZfjr & tgk¡ oknxzLr laifRr Lo vftZr laifRr gS ogk¡ /kkjk 6 iz;ksT;
ugha gS & ,slh laifRr esa va'k /kkjk 8 ds vuqlkj ;kfu oxZ&1 ds mRrjkf/kdkfj;ksa dks cjkcj
U;kxer gksxkA 125 135

INDIAN PENAL CODE, 1860

Sections 53 and 394 – Constructive/vicarious liability – In furtherance of common
intention – Co-accused named in FIR – No specific role attributed – Recovery of small
amount of cash remained unidentified – Complainant refused to identify accused in
Court named in FIR on the basis of disclosure statement of hostile witness.

& vkUof;;d nkf;Ro@izfrfuf/kd nkf;Ro & lkekU; vk'k; ds vxzlj.k
esa & lgvfHk;qDr ds uke dk izFke lwpuk fjiksVZ esa mYys[k & fof'k"V ÑR; Li"V ugha & vYi
ek=k esa cjken uxn jkf'k dh igpku ugha gqbZ & Qfj;knh us Hkh U;k;ky; esa vfHk;qDr dks
ugha igpkuk & izFke lwpuk fjiksVZ esa uke i{kfojks/kh lk{khx.k ds izdVu dFkuksa ds vk/kkj ij
fy[kk x;kA 129 (ii) 142

Sections 96, 97, 149 and 302 – Right of private defence – Onus to prove – Initial burden
to discharge is on accused, the extent of evidence is that of preponderance of
probabilities and thereafter onus shifts to State – Two questions alone to be answered,
whether defence coming under preview of sections 96 to 102 IPC or whether the right of
self defence has exceeded?
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Common object – Deeming fiction – Offence committed by one member of unlawful
assembly to the others having common object – Mere presence in an assembly would
not constitute an offence – Courts to be more circumspect and cautious while dealing
with a case u/s 149 IPC – Higher degree of onus is on the prosecution to prove the case
u/s 149.

Inseparable discrepancies – Material discrepancies shaking the very credibility, leading
to a conclusion in the mind of the Court that it is neither possible to separate it nor to
rely upon – It is for the Court to either accept or reject it.

 & izkbosV izfrj{kk dk vf/kdkj & izkjafHkd izek.k Hkkj vfHk;qDr
ij gksrk gS tks laHkkoukvksa dh izcyrk dh lhek rd mUeksfpr djuk gksrk gS ftlds ckn izek.k
Hkkj jkT; ij vk tkrk gS & dsoy nks iz'uksa dk mRrj vko';d gS] D;k izkbosV izfrj{kk /kkjk
96 ls /kkjk 102 Hkk-na-la- ds varxZr vkrh gS vkSj D;k izkbosV izfrj{kk ds vf/kdkj dk vfrØe.k
fd;k x;kA

lkekU; mn~ns'; & mfpr dYiuk & fof/k fo:) teko ds lnL; }kjk lkekU; mn~ns'; ds
vxzlj.k esa fd;k x;k dk;Z & dsoy ?kVuk LFky ij mifLFkr gksuk vijk/k xfBr djus ds
fy;s i;kZIr ugha & U;k;ky; dks /kkjk 149 Hkk-na-la- ds ekeys esa lrdZ vkSj pkSdUuk jgdj dk;Z
djuk pkfg, & /kkjk 149 Hkk-na-la- dks izekf.kr djus ds fy, vfHk;kstu ij mPp Js.kh dk
izek.k Hkkj jgrk gSA

vi`FkDdj.kh; folaxfr;k¡ & rkfRod fojks/kkHkkl tks lk{kh ds dFkuksa dks lansgkLin cukrs gksa
,oa ftUgsa vyx ugha fd;k tk ldrk] U;k;ky; dks Lofoosd ls r; djuk gS fd mUgsa Lohdkj
;k vLohdkj djsA 130 (ii), 144

(iii) & (v)

Sections 120B, 201, 302 and 364 – See Section 439 of the Criminal Procedure Code,
1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 439A
120* 128

Sections 148 and 302/149 – (i) Testimony of related witness – Ordinarily a close relation
would be the last to screen the real culprit and falsely implicate an innocent person –
The relationship or the partisan nature of the evidence only puts the court on its guards
to scrutinize the evidence more carefully.

(ii) Evidence in case of unlawful assembly – Where a crowd of several assailants who
are members of unlawful assembly proceed to commit an offence of murder in
furtherance of the common object of the unlawful assembly, it is often not possible for
witnesses to describe accurately the part played by each one of the assailant or to
remember each and every blow delivered to victim – Therefore, some omissions and
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contradictions are normal considering the lapse of time, their state of trauma and
shock.

 & ¼i½ fgrc) lk{kh dh fo'oluh;rk & lkekU;r% fudV
laca/kh vafre gh gksxk tks okLrfod vfHk;qDr dks cpk;s vkSj funksZ"k O;fDr dks feF;k vfyIr
djsA fj'rsnkjh vFkok lk{; dh fgrc) izÑfr U;k;ky; ij lk{; dh tkap vkSj vf/kd
lrdZrk ls djus dk mRrjnkf;Ro j[krh gSA

¼ii½ fof/k fo#) teko ds laca/k esa lk{; & tgka dbZ vkØkedksa dh HkhM+ tks fd fof/k fo#)
teko ds lnL; gSa] fof/k fo#) teko ds lkekU; mís'; ds vxzlj.k esa gR;k dk vijk/k djus
ds fy, vxzlj gksrs gSa] rc cgq/kk lkf{k;ksa ds fy, ;g laHko ugha gksrk gS fd os izR;sd vkØked
}kjk fuHkkbZ xbZ Hkwfedk dk lVhd o.kZu djsa vFkok ihfM+r dks dkfjr izR;sd izgkj dks ;kn
j[ksA bl izdkj le; ds O;rhr gksus vkSj vk?kkr rFkk lnes dks fopkj esa ys rks dqN yksi vkSj
fojks/kkHkkl lkekU; gSA 131 146

Section 149 – Common object – Innocent bystanders should not be implicated for
constructive liability – Only if it is proved by the prosecution that common object of the
unlawful assembly was shared by any bystander or onlooker then only such bystander
or onlooker should be convicted under the principle of constructive liability.

 & lkekU; mn~ns'; & funksZ"k rek'kkbZ dks vkUof;d nkf;Ro ds fy;s vijk/k esa
lafyIr ugha ekuuk pkfg, & ;fn vfHk;kstu }kjk ;g izekf.kr fd;k tkrk gS fd fdlh
rek'kkbZ ;k n'kZd }kjk Hkh fof/k fo:) teko ds lkekU; mn~ns'; dks lk>k fd;k x;k Fkk
rc gh ,sls rek'kkbZ ;k n'kZd dks vkUof;d nkf;Ro ds vk/kkj ij nks"kfl) fd;k tk ldrk
gSA 132 147

Sections 279 and 304-A – Punishment – In the case of Section 304-A of IPC, if it is
proved at the time of accident driver was drunk or affected by any other substance
because of which he was unable to drive carefully, then the punishment must be strict
and harsh.

 & n.M & ;fn /kkjk 304&d Hkk-na-la- ds izdj.k esa ;g lkfcr gksrk
gS fd nq?kZVuk ds le; nq?kZVuk dkfjr djus okys okgu dk pkyd efnjk ds izHkko esa Fkk ;k
fdlh ,sls inkFkZ ds izHkko esa Fkk ftlds dkj.k og lko/kkuhiwoZd okgu pykus esa l{ke ugha
Fkk rc n.Mkns'k fuf'pr :i ls l[r gksuk pkfg,A 133 148

Sections 300 and 302 – Murder – Once the prosecution establishes the existence of
necessary ingredients forming a part of “thirdly” in Section 300, intention or knowledge
on the part of accused to cause death is irrelevant.
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 & gR;k & ,d ckj tc vfHk;kstu /kkjk 300 ds ̂ ^rhljk^^ Hkkx ds xBu
ds fy, vko';d la?kVd LFkkfir dj nsrk gS] e`R;q dkfjr djus dk vfHk;qDr dk vk'k; ;k
Kku vlaxr gSA 134* 149

Section 302 – Murder – Dying declaration – Before death, deceased lodged FIR – Will
be treated as dying declaration, if the prosecution establishes that deceased was
conscious and in a fit state of mind.

First Investigation Report – Not an encyclopedia – Precise and concise information is
normal.

 & gR;k & e`R;qdkfyd dFku & e`R;q ds iwoZ e`rd us izFke lwpuk fjiksVZ ntZ
djokbZ & ;fn vfHk;kstu ;g lkfcr dj ns fd e`rd tkx̀r rFkk mi;qDr ekufld voLFkk
esa Fkk rks izFke lwpuk fjiksVZ e`R;qdkfyd dFku dh rjg ekuh tk,xhA

izFke tk¡p fjiksVZ & fo'odks"k ugha gS & lVhd ,oa laf{kIr tkudkjh lkekU; gSA
135 (i) 149

& (ii)

Section 302 – See Section 3 of the Evidence Act, 1872.

 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk 3A 136 151

Sections 302 and 34 – See Sections 4 and 25 of the Arms Act, 1959.

   & ns[ksa vk;q/k vf/kfu;e] 1959 dh /kkjk,a 4 ,oa 25A 137 153

Section 304-B – Dowry death – In-laws should not be convicted on the basis of
generalized statement unless their specific roles are proved by the prosecution on the
fact of cruelty.

 & ngst eR̀;q & lkl&llqj dks lkekU; dFkuksa ds vk/kkj ij nks"kfl) ugha
djuk pkfg;s tc rd vfHk;kstu }kjk Øwjrk ds rF; ij mudh fof'k"V Hkwfedk izekf.kr ugha
dh tkrh gSA 138* 154

Section 306 – Abetment of suicide – There must be mens rea in offence of Section 306
IPC because its presence is necessary ancillary for the abetment and there should be
continuous irritation by the accused through words or act.

 & vkRegR;k dk nq"izsj.k & /kkjk 306 Hkk-na-la- ds vijk/k eas nks"kiw.kZ vk'k; dk gksuk
vko';d gS D;ksafd bldh mifLFkfr nq"izsj.k ds fy;s vko';d lgorhZ gS vkSj vfHk;qDr ds
'kCnksa ;k ÑR;ksa }kjk fujarj larki gksuk pkfg,A 139 155

Section 376 – Sole testimony – No further corroboration is necessary to convict the
accused if evidence rendered by the prosecutrix is totally reliable and trustworthy – In
such case, conviction based on sole testimony of prosecutrix should not be interfered.
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 & ,dek= ifjlk{; & ;fn ihfM+rk }kjk izLrqr lk{; iw.kZr% n`<+ ,oa fo'oluh; gS
rks vfHk;qDr dh nks"kflf) ds fy;s vU; fdlh laiks"kd lk{; dh vko';drk ugha gksrh gSA
,sls izdj.k esa ihfM+rk dh ,dek= ifjlk{; ij vk/kkfjr nks"kflf) esa gLr{ksi ugha fd;k tkuk
pkfg,A 140 155

Section 376(2)(g) – Gang rape – Testimony of prosecutrix – Reliability of – Evidence of
prosecutrix was repleted with contradictions and omissions – Version not supported by
other witnesses – Not found to be ‘sterling witness’.

 & lkewfgd cykRlax & vfHk;ksD=h dh lk{; dh fo'oluh;rk & vfHk;ksD=h
ds dFkuksa esa rkfRod fcUnqvksa ij fojks/kkHkkl & lk{; dh iqf"V vU; lk{khx.k ls ugha gqbZ &
**okLrfod lk{kh** dh Js.kh esa ugha vkrh gSA 141 (i) 157

Sections 392 and 397 – Use of firearm – Only one of the three accused had used the
firearm and it was seized from his possession – No charge of having used firearm
proved against other co-accused – Charge u/s 397 IPC can be fastened on the ‘offender’
who actually used the firearm.

 & vkXus;kL= dk iz;ksx & rhu vfHk;qDrx.k esa ls dsoy ,d ds }kjk
vkXus;kL= dk iz;ksx fd;k x;k vkSj og mlds vf/kiR; ls vfHkxzfgr fd;k x;k & vU;
vfHk;qDrx.k ds fo:) vkXus;kL= dk iz;ksx djus dk vkjksi izekf.kr ugha gqvk & /kkjk 397
Hkk-na-l- dk vkjski ml vijk/kh ds fo:) vkjksfir fd;k tk ldrk gS ftlus okLrfod :Ik
ls vkXus;kL= dk iz;ksx fd;k gSA 142* 158

Sections 406, 419 and 420 – Criminal breach of trust and cheating – Sale of excess
flats, even if made, amounts to mere breach of contract – Complaint disclosing criminal
offence or not, depends on the nature of allegations – Whether essential ingredients of
criminal offence are present or not has to be judged?

Abuse of law – Attempt to convert a case of civil nature into a criminal prosecution,
merely to take advantage of a relative quick relief granted in criminal case  not correct.

 & vkijkf/kd U;kl Hkax ,oa Ny & vfrfjDr ¶ysV dh fcØh
izekf.kr rc Hkh dsoy lafonk dk Hkax ekuk x;k & ifjokn esa mYysf[kr vfHkdFkuksa ds
vk/kkj ij vkijkf/kd vijk/k xfBr gqvk ;k ugha ns[kk tk;sxk & ;g fu/kkZfjr fd;k tkuk
pkfg;s fd vijk/k ds vko';d ?kVd ekStwn gS ;k ughaA

vkijkf/kd izdj.k esa lkis{k :i ls 'kh?kz mipkj dk ykHk izkIr djus ds fy;s flfoy izÑfr
ds izdj.k dks vkijkf/kd vfHk;kstu esa ifjofrZr djuk mfpr ugha gSA 143 159

Sections 409, 420 and 477-A – (i) Offence of criminal breach of trust, cheating and
falsification of accounts – Necessary ingredients of – Enumerated.
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(ii) Criminal breach of trust – Proof – Accused neither gaining pecuniary profit nor the,
institution had any losses – Offence not proved.

& ¼i½ vkijkf/kd U;klHkax] Ny vkSj ys[kksa ds feF;kdj.k dk
vijk/k & vko';d rRo & izxf.kr fd;s x;sA

¼ii½ vkijkf/kd U;kl Hkax & lcwr & vfHk;qDr dks dksbZ vkfFkZd ykHk ugha] u gh laLFkk dks dksbZ
gkfu dkfjr gqbZ & vijk/k lkfcr ughaA 144 160

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015

Sections 7A, 9, 49 and 94 – Claim of juvenility – Stage – Such claim may be raised at
any stage of a criminal proceeding, even after final disposal of the case.

Ossification test – It is only guiding factor not conclusive evidence, which should be
considered in the absence of documents mentioned u/s 94 (2).

Divergent views – If two views are possible, benefit should be give to the accused.

 &fd'kksjo;rk dk nkok & izØe & ,slk nkok vkijkf/kd dk;Zokgh
ds fdlh Hkh izØe ij] ;gka rd fd izdj.k ds vafre fujkdj.k ds mijkar Hkh fd;k tk ldrk
gSA

vfLFk tkap ijh{k.k & ;g fu'pk;d lk{; ugha gS dsoy ekxZn'kZd dkjd gS ftldks
/kkjk 94¼2½ esa mYysf[kr nLrkostksa ds vHkko esa fopkj esa ysuk pkfg,A

,dkf/kd fopkj & ;fn nks fopkj laHko gS rc bldk ykHk vfHk;qDr dks fn;k tkuk pkfg,A
145 (i), 162
(iii) & (iv)

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) RULES,
2007

Rule 12 – See Sections 7A, 9, 49 and 94 of the Juvenile Justice (Care and Protection of
Children) Act, 2015 and Section 35 of the Evidence Act, 1872

 & ns[ksa fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vf/kfu;e] 2015 dh /kkjk,a
7d] 9] 49 ,oa 94 ,oa lk{; vf/kfu;e] 1872 dh /kkjk 35A 145 162
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LAND ACQUISITION ACT, 1894

Sections 18 and 23 – Determination of market value – Fixation of market value in a
reference u/s 18 of the Act necessarily involves some guess work which is required to
be made by adopting one of the well recognized methods, such as comparison or
capitalization.

 & cktkj ewY; dk fu/kkZj.k & vf/kfu;e dh /kkjk 18 ds lanHkZ esa cktkj
ewY; fu;r djus esa vko';d :Ik ls dqN vuqeku vk/kkfjr dk;Z lfEefyr gS ftldkss iw.kZr%
rqyukRed ;k iwathdj.k tSlh ekU;rk izkIr i)fr dks vaxhdkj dj fd, tkus dh vko';drk
gksrh gSA 146* 165

Section 23 – Determination of market value – To determine market value of land acquired,
if a sale deed is being used by the Reference Court which was executed before the
notification of the acquisition, then year to year increase should be granted and in case of
more than 9 years old sale deed, the increase must not be more than 10 percent annually.

 & cktkj ewY; dk fu/kkZj.k & tc vf/kxzghr Hkwfe ds cktkj ewY; ds fu/kkZj.k ds fy;s
jsQjsal U;k;ky; ds }kjk ,sls foØ; i= dk mi;ksx fd;k tk jgk gS ftldk fu"iknu
vf/kxzg.k dh vf/klwpuk ds iwoZ fd;k x;k Fkk rc okf"kZd o`f) iznku dh tkuh pkfg, vkSj
9 o"kZ iqjkus foØ; i= ds mi;ksx dh n'kk esa ,slh okf"kZZd o`f) 10 izfr'kr ls vf/kd ugha gksuk
pkfg,A

147 166

LAND REVENUE CODE, 1959 (M.P.)

Sections 111 and 116 – See Section 9 of the Civil Procedure Code, 1908.

 & ns[ksa flfoy izfØ;k lafgrk] 1908 dh /kkjk 9A 148 167

MINERALS (PREVENTION OF ILLEGAL MINING, TRANSPORTATION AND
STORAGE) RULES, 2006 (M.P.)

Rule 18 (6) Proviso – Interim custody – Jurisdiction – Authorised officer granted interim
custody of the seized property before intimation about the offence is made to the Judicial
Magistrate – On receipt of intimation by Judicial Magistrate, the power of grant or refusal
of interim custody vests exclusively with the Judicial Magistrate.
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 & varfje vfHkj{kk & {ks=kf/kdkj & izkf/kÑr vf/kdkjh] U;kf;d
eftLVªsV dks vijk/k ds laca/k esa lwpuk fn, tkus ls iwoZ tIr'kqnk laifRr dh varfje vfHkj{kk
iznRr dj ldrk gS & U;kf;d eftLVsªV dks lwpuk izkIr gksus ds ckn varfje vfHkj{kk iznku
djuk vFkok badkj djus dh 'kfDr vkR;kafrd :i ls U;kf;d eftLVsªV esa varfuZfgr gksrh gSA

149 167

MOTOR VEHICLES ACT, 1988

Section 147 r/w/s 2 (34) – Public place – Factory premises – Accident took place inside
the factory premises which fall under the definition of section 2(34) of the Act as public
place – Insurance company is liable.

 & yksd LFkku & nq?kZVuk dkj[kkuk ifjlj ds vanj gqbZ &
tks vf/kfu;e dh /kkjk 2¼34½ ds vUrxZr yksd LFkku dh ifjHkk"kk esa vkrk gS & chek dEiuh
nkf;Ro/khu gSA 150* 168

Section 166 – Assessment of income – Engineering student – Deceased was second
year Engineering student at the time of accident – Tribunal awarded a sum of ` 7,58,000/-
which was enhanced by High Court to ` 10,04,937/- – Apex Court further awarded a sum
of ` 5,00,000/- after considering the facts of education and job probability of the
deceased.

 & vk; dk fu/kkZj.k & vfHk;kaf=dh dk Nk= & e`rd vfHk;kaf=dh dk f}rh; o"kZ
dk Nk= Fkk & vf/kdj.k us ` 7]58]000@& dk vokMZ ikfjr fd;k ftldks mPp U;k;ky;
us c<+kdj ̀  10]04]937@& dj fn;k & loksZPp U;k;ky; us e`rd dh f'k{kk rFkk ukSdjh dh
laHkkouk ds rF; dks fopkj esa ysrs gq, vokMZ esa vfrfjDr ` 5]00]000@& dh o`f) dhA

150* 169

Section 166 – Motor accident – Injury – Claimant suffered serious and grievous injuries
including five fractures – No permanent disability was proved – Claimant was not found
entitled for compensation for loss of future earnings.

 & eksVj nq?kZVuk & {kfr & vkosnd dks xaHkhj {kfr dkfjr gqbZ Fkh ftlesa ikap
vfLFkHkax Hkh Fks & LFkkbZ fu;ksZX;rk dks izekf.kr ugha fd;k x;k & vkosnd Hkfo"; dh gkfu
ds en esa izfrdj izkIr djus dk vf/kdkjh ugha ik;k x;kA 152* 169

Section 166 – Assessment of compensation – Injured suffered 100 percent permanent
disablement – Would require an attendant for the rest of his life – Tribunal awarded
` 4,81,000/- – High Court enhanced the compensation to ` 13,08,000/- – Apex Court
further allowed enhancement and specially ` 6,00,000/- for attendant, transportation
and special diet.
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 & izfrdj dk fu/kkZj.k & vkgr dks 100 izfr'kr LFkkbZ fu;ksZX;rk dkfjr gqbZ] mldks
vius 'ks"k thou ds fy, ,d lgk;d dh vko';drk gksxh & vf/kdj.k }kjk ̀  4]81]000@&
vf/kfuf.kZr fd, x, & mPp U;k;ky; }kjk izfrdj dks c<+kdj ` 13]08]000@& fd;k x;k
& mPpre U;k;ky; }kjk izfrdj esa vkSj o`f) dh vkSj fo'ks"k :Ik ls lgk;d] ifjogu rFkk
iks"k.k vkgkj ds en esa ` 6]00]000@& fn,A 153* 170

Section 166 – Assessment of income – Deceased was a bachelor of engineering –
Tribunal assessed the income at ` 20,000/- per month and awarded ` 30,54,000/- –
High Court reduced the amount of compensation to ` 15,82,000/- – Considering the
qualification of the deceased, Apex Court restored the Tribunal’s award.

 & vk; dk fu/kkZj.k & èrd vfHk;kaf=dh esa Lukrd Fkk & vf/kdj.k us ̀  20]000@&
izfr ekg vk; dk fu/kkZj.k djrs gq, ̀  30]54]000@& vf/kfuf.kZr fd;s & mPp U;k;ky; }kjk
izfrdj dh jkf'k dks ?kVkdj ̀  15]82]000@& dj fn;k x;k & mPpre U;k;ky; }kjk er̀d
dh ;ksX;rk dks fopkj esa ysrs gq, vf/kdj.k ds vf/kfu.kZ; dks iquZLFkkfir fd;kA

154* 170

Section 166 – Contributory negligence – Lorry was parked on National Highway without
indicators or signals – To establish contributory negligence, some act or omission
which materially contributed to the accident or damage, should be attributed to the
person against whom it is alleged.

 & ;ksxnk;h mis{kk & ykWjh jk"Vªh; jktekxZ ij fcuk ladsrd fn, [kM+h dh xbZ Fkh
& ;ksxnk;h mis{kk izekf.kr djus ds fy, ml O;fDr dk ftlds fo:) ;ksxnk;h mis{kk dk
vk{ksi gS nq?kZVuk dkfjr gksus esa lkjHkwr ;ksxnku gksuk pkfg,A 155* 171

Section 168 (1) – (i) Determination of Income – At the time of accident the deceased
was studying in the 3rd/4th semester of civil engineering, he cannot be considered worse
than the labourers/skilled labourers.

(ii) Future prospects – In case of a deceased who was not serving at the time of death
and, income determined on guesswork, their legal heirs shall also be entitled to future
prospects.

 & ¼i½ vk; dk fu/kkZj.k & e`rd flfoy vfHk;kaf=dh ds rhljs@pkSFks lsesLVj
esa v/;;u dj jgk Fkk] mldh vk; dks Jfed vFkok dq'ky Jfed ls vkSj [kjkc fLFkfr esa
ugha ekuk tk ldrkA

¼ii½ Hkfo";orhZ ykHk & ml ifjfLFkfr esa tgka e`R;q ds le; e`rd dk;Z ugha dj jgk Fkk vkSj
vk; vuqeku ds vk/kkj ij fu/kkZfjr dh xbZ gS] mlds fof/kd okfjl Hkh Hkfo";orhZ ykHk ds
vf/kdkjh gksus pkfg,A 156 171
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N.D.P.S. ACT, 1985

Sections 43 and 50 – (i) Public place – Chance recovery – Where the search and
seizure was made from the vehicle used, by way of chance recovery from public road,
provisions of section 43 would apply.

(ii) Personal search – In the search of motor cycle at public place, compliance of section
50 does not attract.

(iii) Ownership – The seizure of vehicle from possession of the accused is proved
beyond reasonable doubt, therefore, the question of ownership of vehicle is not relevant.

(iv) Independent witness – Merely because independent witnesses were not examined,
the conclusion cannot be drawn that accused was falsely implicated.

 & ¼i½ yksd LFkku & la;ksxo'k cjkenxh & tgka yksdekxZ ij la;ksxo'k
cjkenxh ds :Ik esa okgu ls ryk'kh rFkk vfHkxzg.k dh dk;Zokgh dh xbZ gS ogka /kkjk 43 ds
izko/kku ykxw gksaxsA

¼ii½ O;fDrxr ryk'kh & yksd LFkku ij eksVj lkbfdy dh ryk'kh /kkjk 50 ds ikyu dks
vkdf"kZr ugha djrh gSA

¼iii½ LokfeRo & vfHk;qDr ds vf/kiR; ls okgu ds vfHkxzg.k dks ;qfDr ;qDr lansg ls ijs
izekf.kr fd;k x;k] vr% okgu ds LokfeRo dk iz'u lqlaxr ugha gSA

¼iv½ Lora= lk{kh & dsoy bl dkj.k fd Lora= lk{khx.k ijhf{kr ugha djk, x, gaS ;g fu"d"kZ
ugha fudkyk tk ldrk fd vfHk;qDr dks >wBk Qalk;k x;k FkkA 157 173

NEGOTIABLE INSTRUMENTS ACT, 1881

Section 138 – (i) Dishonour of cheque – Presumption – Initial burden is placed on the
complainant to discharge that cheque is drawn towards the consideration of legally
recoverable amount – Such presumption would remain until the contrary is proved.

(ii) Dishonour of cheque – Rebuttal of presumption – The onus is on the accused to
raise a probable defence on preponderance of probabilities.

 & ¼i½ psd dk vuknj.k & mi/kkj.kk & ;g lkfcr djus dk izkjafHkd lcwr dk Hkkj
ifjoknh ij gS fd psd fof/kd :i ls olwyh ;ksX; jkf'k dh vnk;xh gsrq fn;k x;k gS & tc
rd izfrdwy lkfcr u dj fn;k tk, ,slh mi/kkj.kk vfLrRo esa jgsxhA

¼ii½ psd dk vuknj.k & mi/kkj.kk dk [k.Mu & laHkkoukvksa dh izcyrk ds vk/kkj ij
vf/klaHkkO; cpko izLrqr djus dk izek.k Hkkj vfHk;qDr ij gSA 158* 176
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Sections 138 and 141 – (i) Debt or liability – Advance payment – If there is a breach in
the condition of advance payment, it would not incur criminal liability u/s 138 since there
was no legally enforceable debt or liability at the time when the cheque was drawn.

(ii) Gift – A cheque given as a gift and not for the satisfaction of a debt or liability would
not attract the provision of section 138.

(iii) Post dated cheque – The term ‘debt’ also includes a sum of money promised to be
paid on a future date by reason of a present obligation – A post-dated cheque issued
after debt has been incurred would be covered by the definition of debt.

(iv) Offence by company – Incharge Officer – Whether the individual was incharge or
responsible for the affairs of the company during the commission of the offence is the
test to determine the liability of Director or Managing Director.

(v) Security cheque – Cheque furnished as security is covered under provision of section
138.

 & ¼i½ _.k ;k nkf;Ro & vfxze Hkqxrku & ;fn vfxze Hkqxrku dh 'krZ
dk Hkax gqvk gS rc ;g /kkjk 138 ds vUrxZr vkijkf/kd nkf;Ro mRiUu ugha djrk gS D;ksafd
tc psd tkjh fd;k x;k Fkk rc dksbZ _.k ;k nkf;Ro ugha FkkA

¼ii½ migkj & psd dk migkj Lo:Ik u fd fdlh _.k ;k nkf;Ro dh larqf"V gsrq fn;k tkuk]
/kkjk 138 ds izko/kkuksa dks vkdf"kZr ugha djrk gSA

¼iii½ mRrj fnukafdr psd & 'kCn ̂_.k^ ds vUrxZr ,slh jkf'k Hkh lfEefyr gS ftldks orZeku
nkf;Ro ds dkj.k Hkfo"; ds fdlh fnukad dks Hkqxrku djus dk opu fn;k x;k gks & nkf;Ro
mRiUu gksus ds mijkar tkjh fd;k x;k mRrj fnukafdr psd _.k dh ifjHkk"kk }kjk vkPNkfnr
gSA

¼iv½ dEiuh }kjk vijk/k & Hkkjlk/kd  vf/kdkjh & funs'kd ;k izca/k funs'kd ds nkf;Ro dk
fu/kkZj.k djus ds fy, ijh{kk ;g gS fd D;k og O;fDr vijk/k ds ?kfVr fd, tkrs le;
dEiuh ds laO;ogkj dk Hkkjlk/kd ,oa ftEesnkj jgk gSA

¼v½ lqj{kk psd & lqj{kk crkSj tkjh fd;k x;k psd /kkjk 138 ds izko/kku }kjk vkPNkfnr gSA
159 177

PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005

Sections 2(s) and 19 (1)(f) – Alternate accommodation – Alternate equivalent
accommodation as per section 19 (1) (f) of D.V. Act, does not mean that the alternate
accommodation must be totally identical to previously shared house hold although,
there should be similar luxury and comfort in the alternate accommodation also.
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 & oSdfYid vkokl & ?kjsyw fgalk vf/kfu;e dh /kkjk 19 ¼1½
¼p½ esa mfYyf[kr leku Lrj ds oSdfYid vkokl dk vFkZ ;g ugha gS fd oSdfYid vkokl
iwoZ dh lk>h x`gLFkh okys vkokl ls iw.kZr% le:i gksuk pkfg, gkykafd oSdfYid vkokl esa
Hkh foykflrk ,oa vkjke leku gksuk pkfg,A 160 180

SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989

Section 3(2)(v) – See Section 439 of the Criminal Procedure Code, 1973.

v  & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 439A 120* 128

SPECIFIC RELIEF ACT, 1963

Sections 16 and 20 – Suit for specific performance of contract – Agreement to sell was
executed between plaintiff and defendant for the suit property – Bharat Petroleum
Corporation was having lease over the property and constructed petrol pump over that
– Bharat petroleum had objected and claimed first right to purchase – Execution of
agreement to sell and readiness and willingness were proved by the plaintiff – Trial
Court dismissed the suit after considering the objection of the Corporation – High Court
held that plaintiff is the master of the suit – Not bound to sue against every possible
adverse claim in the suit – Suit was decreed.

 & lafonk ds fofufnZ"V ikyu ds fy, okn & oknh rFkk izfroknh ds e/;
nkokÑr lEifRr ds foØ; dk djkj fu"ikfnr fd;k x;kA Hkkjr isVªksfy;e dkiksZjs'ku ds ikl
mDr lEifRr dk iV~Vk Fkk vkSj ml ij isVªksy iEi dk fuekZ.k fd;k x;k Fkk Hkkjr isVªksfy;e
us vkifRr izLrqr dh rFkk vxzØ;kf/kdkj dk nkok fd;k & foØ; ds djkj dk fu"iknu rFkk
rS;kjh ,oa jtkeanh oknh ds }kjk izekf.kr dh xbZ & fopkj.k U;k;ky; }kjk dkiksZjs'ku dh
vkifRr dks fopkj esa ysrs gq, okn [kkfjt fd;k x;k & mPp U;k;ky; }kjk vfHkfu/kkZfjr fd;k
x;k fd oknh vius okn dk Lokeh gS & okn esa izR;sd laHkkfor fojks/kh nkos ds lEca/k esa okn
djus ds fy, ck/; ugha gS & okn fMØh fd;k x;kA 161* 181

Section 20 – Agreement to sell joint Hindu family property – Right of karta to execute
agreement to sell or sale deed of a joint Hindu family property is settled and is beyond
cavil.

 & la;qDr fgUnw ifjokj dh lEifRr ds foØ; dk djkj & la;qDr fgUnw ifjokj dh
lEifRr dks foØ; djus dk djkj fu"ikfnr djus ;k foØ; djus dk drkZ dk vf/kdkj
LFkkfir gS vkSj fNnzkUos"k.k ls ijs gSA 162 (i) 181
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Section 34 – See Section 9 of the Civil Procedure Code, 1908.

 & ns[ksa flfoy izfØ;k lafgrk] 1908 dh /kkjk 9A 109* 119

Section 34 – See Section 10 of the Urban Land (Ceiling and Regulation) Act, 1976.

 & ns[ksa 'kgjh Hkwfe ¼lhek vkSj fofu;e½ vf/kfu;e] 1976 dh /kkjk 10A
164 184

Section 34 – See Section 54 of the Transfer of Property Act, 1882

 & ns[ksa laifRr varj.k vf/kfu;e] 1882 dh /kkjk 54A 163* 183

SUCCESSION ACT, 1925

Section 63 – Will – Suspicious circumstances – Redefined – Evidence produced to
establish that testator had suffered paralytic stroke affecting his speech, mobility of
right arm and right leg – Treating doctor and scriber not examined – No evidence to
show as to whom the testator gave instruction to write the Will – No cordial relationship
established – Held, Will not  proved according to law.

 & olh;r & lansgkLin ifjfLFkfr;ka & iquiZfjHkkf"kr & ;g LFkkfir djus gsrq lk{;
izLrqr dh xbZ fd olh;rdrkZ ydokxzLr Fkk ftlls mldk cksyuk] nkfguh Hkqtk vkSj nkfgus
iSj dh xfr'khyrk izHkkfor Fkh & mipkj djus okys fpfdRld ,oa ys[kd dk ijh{k.k ugha
fd;k x;k & ;g n'kkZus gsrq fd olh;rdrkZ us olh;r fy[kus gsrq fdls funsZ'k fn;s] dksbZ lk{;
ugha & dksbZ lkSgknziw.kZ laca/k LFkkfir ugha & vfHkfu/kkZfjr] olh;r fof/k vqulkj izekf.kr ughaA

123 (i) 132

TRANSFER OF PROPERTY ACT, 1882

Section 54 – Sale of immovable property – Payment of consideration – Sale of an
immovable property has to be for a price which may be payable in future – It may be
partly paid and the remaining part in future – Payment of price is an essential part of
sale covered by section 54 of the TP Act – Sale deed in respect of an immovable
property executed without payment of price and does not provide for payment of price at
a future date – Is not a sale at all in the eyes of law and has no legal effect – Such a sale
will be void and will not effect the transfer of immovable property.

 & LFkkoj lEifRr dk foØ; & izfrQy dk Hkqxrku & LFkkoj lEifRr dk foØ; ml
dher ij gksuh pkfg, tks dher Hkfo"; esa Hkqxrku ;ksX; gks ldrh gS & ;g vkaf'kd :Ik ls
Hkqxrku dh tk ldrh gS vkSj vo'ks"k dks Hkfo"; esa Hkqxrku ;ksX; cuk;k tk ldrk gS & dher
dk Hkqxrku /kkjk 54 lEifRr varj.k vf/kfu;e ds vUrxZr foØ; dk vfuok;Z Hkkx gS & LFkkoj
lEifRr ds lEca/k esa foØ; i= dher dk Hkqxrku fd, fcuk fu"ikfnr fd;k x;k vkSj
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Hkfo";orhZ fnukad ij dher ds Hkqxrku dk izko/kku ugha gS & ,slk foØ; fof/k dh n`f"V esa
dksbZ foØ; ugha gS ,oa bldk dksbZ fof/kd izHkko ugha gS & ,slk foØ; LFkkoj lEifRr ds
varj.k dks izHkkfor ugha djsxkA 163* 183

URBAN LAND (CEILING AND REGULATION) ACT, 1976

Section 10 – Declaration of surplus land – Jurisdiction of Civil Court – After conducting
inquiry, competent authority passed final order declaring land as surplus land –
Possession of land was taken over and the same was allotted to development authority
to construct houses for needy slum dwellers – Civil Court cannot declare the order
passed by the competent authority as illegal or non est.

 & vfr'ks"k Hkwfe dh ?kks"k.kk & flfoy U;k;ky; dk {ks=kf/kdkj & l{ke izkf/kdkjh
}kjk tkap djus ds mijkar Hkwfe dks vfr'ks"k Hkwfe ?kksf"kr djus dk vkns'k ikfjr fd;k x;k &
Hkwfe dk vkf/kiR; ysdj mls fodkl izkf/kdj.k dks t:jr ean >qXxh okfl;ksa ds edku cukus
ds fy, vkoafVr dj fn;k x;k & flfoy U;k;ky; l{ke izkf/kdkjh }kjk ikfjr vkns'k dks
voS/kkfud ;k vfLrRoghu ?kksf"kr ugha dj ldrk gSA 164 184

WAKF ACT, 1995

Sections  83 and  85 – (i) Wakf property –  Bar of jurisdiction of civil court – Only tribunal
constituted under the Act has power to determine any dispute regarding wakf, wakf
property, injunction, eviction of tenant and determination of right and obligation of the
lessor and lessee of the property.

(ii) Wakf Act – Jurisdiction – Bar of civil court contained in sections 6(5) and 7(2) is
confined to Chapter II but the bar of jurisdiction u/s 85 is all pervasive.

(iii) Dispute regarding status of wakf property – Only wakf tribunal is proper forum to
decide whether subject property is disputed to be wakf property or not.

 & ¼i½ oDQ laifÙk & flfoy U;k;ky; dh {ks=kf/kdkfjrk dk otZu & dsoy
vf/kfu;e ds rgr xfBr vf/kdj.k dks oDQ] oDQ laifÙk] fu"ks/kkKk] fdjk;snkj dh csn[kyh
vkSj laifÙk ds iêsnkj vkSj iêsnkj ds vf/kdkj vkSj nkf;Ro ds fu/kkZj.k ds ckjs esa fdlh Hkh
fookn dks fu/kkZfjr djus dh 'kfä gSA

¼ii½ oDQ vf/kfu;e & {ks=kf/kdkfjrk & /kkjk 6¼5½ vkSj 7¼2½ esa fufgr flfoy U;k;ky; dk
otZu v/;k; 2 rd gh lhfer gS ysfdu /kkjk 85 ds rgr {ks=kf/kdkfjrk loZ O;kid gSA

¼iii½ oDQ laifÙk dh fLFkfr ds lEcU/k esa fookn & dsoy oDQ vf/kdj.k ;g r; djus ds fy,
mfpr eap gS fd okn laifÙk oDQ laifÙk gS ;k ughaA 165 186
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PART – III
(CIRCULARS/NOTIFICATIONS)

1. e/;izns'k flfoy U;k;ky; fu;e] 1961 esa la'kks/ku fo"k;d vf/klwpuk 3

2. e/;izns'k 'kklu] fof/k vkSj fo/kk;h dk;Z foHkkx vf/klwpuk 4

fnukad 18-01-2022 fo'ks"k yksd vfHk;kstd fu;qfDr fo"k;d

PART – IV
(IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS)

1. The Narcotic Drugs and Psychotropic Substances (Amendment) 15
Act, 2021

2. The Code of Civil Procedure (Madhya Pradesh Amendment) 15
Act, 2020
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EDITORIAL
Esteemed Readers,

In the past, new judges were expected to somehow acquire the requisite
knowledge of how to be a judge at their own. Perhaps it was thought that
judicial know-how was absorbed through the process of osmosis. One of the
myths of our legal culture was that a judge by dint of their experience as a
judge was fully equipped to conduct a judicial trial. (Chief Justice of Australia
Sir Anthony Mason, The State of the Judicature’ (1994) 68 Australian L 125-
134, 133). With the passage of time, imparting judicial education as a method
to equip the judiciary individually and institutionally to cope with the problems
and challenges confronting the courts became a viable option.

As observed by the Law Commission of India, judicial education has an
important role to play in helping the courts respond to all germane issues.
However, simply training judges in courtroom procedures or updating them on
recent court decisions is barely scratching the surface of what needs to be
done. Judicial education must focus not only on helping judges to master
content but also on helping them to develop multifaceted abilities that they
require to meet the complex demands of justice. Judicial education should not
be merely confined to the discussion of legal principles, judicial activities and
court administration, it should also extend to aspects of the interaction between
law and society. Thus, the concept of continuing judicial education has gained
considerable importance.

Another aspect of this discourse is that the need for judicial education to
be judge-led has become more object-oriented. This catch cry of judicial
education can mean a variety of things, including, but not limited to the fact
that it can highlight the importance of judges at the helm of their own education
programme, it can mean that the continuing education should preserve judicial
independence from any risk of indoctrination; and it can also be used to express
the view that judges should be the masters of their own learning. Whenever
the clouds of vagueness around the word ‘judge-led’ may dissipate, it is
symptomatic of a view that judges, in particular see themselves as the best
arbiter of their learning needs and how to meet them and, within this self-
image, see any notion of external prescription as anathema. This imperative
for judge-led education should not be mazed with the need for expert assistance
to facilitate meaningful learning.

In the months of May & June, we conducted Interactive Session on  –
Key Issues relating to cases under the Protection of Women from Domestic
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Violence Act, 2005 for the Judges dealing with such cases, Institutional Advance
Training Course for District & Additional Sessions Judges (Entry Level)
appointed on promotion, Interactive Session on – Key issues relating to offences
and trial under the  Electricity Act, 2003 for the Special Judges dealing with
cases under the Act.  Apart that, under the e-Committee Special Drive Training
and Outreach Programme, the Academy conducted Programmes for Master
Trainers Programme for New Master Trainers, Advocates/Advocate Clerks E-
courts Programme at Taluka level, Court Managers & Administrative Head Staffs
of District Judiciary and Technical Staffs and NIC Coordinators at High Court.
Around 246 Judges and 1367 other stakeholders of the Justice Dispensation
System participated in these eight programmes.

As we are entering the second half of 2022 and when we look back on the
roster of achievements of the Academy, the only thing to learn would be that
we have achieved many things but we still have more to accomplish. These
were unprecedented times, something which even the most farsighted people
could not have anticipated. Despite our setbacks during the pandemic, we
were able to wade through all these obstacles and come to the other side
stronger, sharper and motivated now more than ever.

With every issue of this Journal, we try to bridge the gap between our
literature and perfection. Every word of every article is examined with a fine-
tooth comb to ensure maximum utility for our readers. A major contribution is
attributed to our respected readers who work with us in this pursuit of literary
excellence. Hence, to make your opinion heard, kindly send us your feedback
as we encourage and appreciate the efforts taken by our esteemed readers in
making this part of judicial literature as close to perfection as it can get.

Lastly, while penning the editorial of this 161st issue of JOTI Journal, I am
filled with a profound sense of poignance as my present tenure as Director of
the Academy has come to a close. A very popular saying goes, part of the
journey is the end and thus, it is a good time to look back on all our collective
achievements, none of which could have been possible without our combined
efforts. I will forever cherish these moments as I move through the twists and
turns of life. I am grateful to everyone for the support and guidance.

Ramkumar Choubey
Director



Master Trainers Programme for New Master Trainers (ECT_3_2022) under “e-Committee 
Special DriveTraining and Outreach Programme through the State Judicial Academies”

(15.05.2022 & 16.05.2022)

Institutional Advance Training Course for District & Additional Sessions 
Judges (Entry Level) (30.05.2022 to 25.06.2022)

MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR
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GLIMPSES OF EDUCATIONAL PROGRAMMES
CONDUCTED ONLINE

Interactive Session on - Key issues 
relating to cases under the Protection of 

Women from Domestic Violence Act, 2005
(07.05.2022)

Advocate/Advocate Clerk e-Courts 
Programme at Taluka/Village 
(ECT-7-2022) (07.05.2022)

Programme for Court Managers & 
Administrative Head Staff of District 

Judiciary and Technical Staffs and NIC
(ECT-5-2022) (11.06.2022 & 12.06.2022)

Interactive Session on - Key issues 
relating to offences & trial under the 

Electricity act, 2003
(25.06.2022)
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Hon'ble Shri Justice Purushaindra Kumar Kaurav, who 
occupied the august office of the Judge of the High Court of 
Madhya Pradesh for approximately eight months has been 
transferred to the High Court of Delhi  as Judge.

thH is Lordship was born on 4  October 1976 at Village 
Dongargaon, Tehsil Gadarwara District Narsinghpur (M.P.). 
After obtaining degrees of  B.A  from RDVV, Jabalpur (M.P.) 
and LL.B. from NES Law College Jabalpur (M.P.)., enrolled 

st
as an Advocate on 31  July, 2001 with State Bar Council of 

Madhya Pradesh. His Lordship started practice under the able guidance of his 
maternal uncle Shri V.S Choudhary, Advocate and independent practice from the 
year 2006 onwards in various fields of Law.   

His Lordship held the posts of Deputy Advocate General and Additional 
Advocate General as also Advocate General twice from 2009 to 2020 till elevation.

His Lordship, as an advocate, served in different capacities as Member, 
Supreme Court Legal Service Committee, Chairman, Special Committee of the 
State Bar Council of M.P., Joint Secretary of Madhya Pradesh High Court Bar 
Association, Member of the Supreme Court Bar Association, New Delhi and M.P. 
High Court Bar Association, Jabalpur, Member of Executive Council.  Served  in 
different capacities with various educational bodies like State Universities and 
Colleges, Ex-officio member in the Governing Council and Executive Council of 
the National Law Institute University at Bhopal (M.P.) and Dharmashastra 
National Law University, Jabalpur (M.P.). Was Special Counsel for the office of the 
Hon'ble Chancellor of M.P. (who happens to be Hon'ble Governor of Madhya 
Pradesh), appointed as Amicus Curie by High Court of Madhya and Court 
Commissioner by the Supreme Court. Was part of various Committees of High 
Court as Advocate General, such as Arrears Committee, Rule Making Committee, 
Dispute Resolution Committee etc.    

His Lordship represented the State of Haryana and appeared in various cases 
for High Courts of Madhya Pradesh, Delhi, Chhattisgarh, Allahabad,  Andhra 
Pradesh, etc. as also  various Tribunals in Supreme Court  and  Govt. & PSU's at 

thdifferent Courts & Tribunals. Participated as delegate for India in the “4  virtual 
meeting of BRICS head for prosecution services. Recognized as Paul Harris 
Fellow (end Polio now) in appreciation of tangible and significant assistance given 
for the furtherance of better understanding and friendly relations among people of 

TRANSFER OF  
HON'BLE SHRI JUSTICE PURUSHAINDRA KUMAR KAURAV 

TO DELHI  HIGH COURT
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the world. Was designated as Senior Advocate by the High Court of Madhya 
thPradesh on 19  May, 2017.

His Lordship published various articles, viz Continuing writ of Mandamus – 
Classic Example and Genesis of NGT in Journals such as Madhya Pradesh Judicial 
Reporter and Madhya Pradesh Law Journal.   

His Lordship was appointed as Judge of the High Court of Madhya Pradesh 
th

on 8  October, 2021.

As Judge of the High Court of Madhya Pradesh, rendered valuable services as 
Judge and Member of various Administrative Committees of the High Court.

stHis Lordship was transferred to High Court of Delhi on 1  June 2022. 

We on behalf of JOTI Journal wish His Lordship a very happy and 
successful tenure at Delhi.

l

HON'BLE SHRI JUSTICE SATISH KUMAR SHARMA 
DEMITS OFFICE  

Hon'ble Shri Justice Satish Kumar Sharma, demitted 
office on His Lordship's attaining superannuation.  

thHis Lordship was born on 25   May, 1960. After obtaining 
degrees of B.Sc., M.A. and LL.B., His Lordship was appointed 

thas Civil Judge-cum-Judicial Magistrate on 19  July, 1985 in 
Rajasthan Judicial Services. His Lordship was promoted to 
Higher Judicial Services as officiating District Judge on 

th
19  May, 2001 and as District & Sessions Judge on 

th
13  August, 2008. His Lordship held the post of Registrar 

th th
General of Rajasthan High Court with effect from 11  April, 2016 till 5  March, 
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PART - I
APPLICABILITY OF SECTION 50 N.D.P.S. ACT IN CASE OF

COMPOSITE SEARCH
Rajvardhan Gupta

Principal Judge, Family Court, Satna

The seizure of a contraband is the foundation of prosecution under the
Narcotic Drugs and Psychotropic Substances Act, 1985 (in short “N.D.P.S. Act”).
Thus, this issue has been subject to judicial scrutiny from time to time. The
Division Bench of Hon’ble the Supreme Court observed in Makhan Singh v. State
of Haryana, (2015) 12 SCC 247 that as per principle of the criminal jurisprudence,
the more stringent the punishment, the more heavy is the burden upon the
prosecution to prove the offence. Considering the same, several safeguards
have been provided by the legislature in the said Act to avoid an innocent to be
falsely framed in such cases. One such safeguard is Section 50 N.D.P.S. Act
which acts as a vital protection for the innocents. Before delving further, it is
necessary to look into the said provision which is a matter of discussion in this
article. Section 50 of N.D.P.S. Act reads as under:-

‘‘50. Conditions under which search of persons shall be
conducted.—

(1) When any officer duly authorised under section 42 is
about to search any person under the provisions of section
41, section 42 or section 43, he shall, if such person so
requires, take such person without unnecessary delay to
nearest Gazetted Off icer of any of the departments
mentioned in section 42 or to the nearest Magistrate.

(2) If such requisition is made, the officer may detain the
person until he can bring him before the Gazetted Officer
or the Magistrate referred to in sub-section (1).

(3) The Gazetted Officer or the Magistrate before whom
any such person is brought shall, if he sees no reasonable
ground for search, forthwith discharge the person but
otherwise shall direct that search be made.

(4) No female shall be searched by anyone excepting a
female.

(5) When an officer duly authorised under section 42 has
reason to believe that it is not possible to take the person
to be searched to the nearest Gazetted Officer or Magistrate
without the possibility of the person to be searched parting
with possession of any narcotic drug or psychotropic
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substance, or controlled substance or article or document,
he may, instead of taking such person to the nearest
Gazetted Officer or Magistrate, proceed to search the
person as provided under section100 of the Code of
Criminal Procedure, 1973 (2 of 1974).

(6) After a search is conducted under sub-section (5), the
officer shall record the reasons for such belief which
necessitated such search and within seventy-two hours
send a copy thereof to his immediate official superior.’’

Generally, in most cases under the N.D.P.S. Act, accused comes up and
takes the plea of non-compliance of Section 50 N.D.P.S. Act. The basic reason
for taking this defence is hidden in the nature of the said provision. The
Constitutional Bench of Hon’ble the Supreme Court held in the case of State of
Punjab v. Baldev Singh, (1999) 6 SCC 172 that right to be searched before a
gazetted officer/ Magistrate is an extremely valuable right which Parliament has
granted to an accused having regard to the grave consequences that the
possession of illicit articles may entail under the Act. It was also held that non-
compliance of Section 50 would invalidate the conviction of the accused. The
Constitutional Bench reiterated in the case of Vijay Singh Chandubha Jadeja v.
State of Gujarat, (2011) 1 SCC 609 and held the provision to be mandatory giving
birth to the concept of ‘‘substantial compliance’’. For now, there is no doubt
upon the said provision being mandatory. In such circumstances, it is the duty
of the officer to make suspected person aware of his statutory right under Section
50 N.D.P.S. and let him exercise his right to be searched before a gazetted
officer or Magistrate.

Applicability of Section 50:

Now the next question for a Judge is whether the provision under Section
50 N.D.P.S. Act is applicable in all cases under N.D.P.S. Act. In Baldev Singh
(supra), the Constitutional Bench of Hon’ble Apex Court held:

‘‘on its plain reading, Section 50 would come into play only
in case of a search of a person as distinguished from search
of any premises etc.’’

Being a judgment of the Constitutional Bench (comprising of 5 Hon’ble
Judges), each word of this judgment is precious, valuable and binding for us.
While mentioning the above judgment, special emphasis has been placed on
the words ‘‘only’’ and ‘‘etc.’’ It implies that Section 50 shall come into play only in
case of search of a person. The use of word “etc.” after the word “premises”
clarifies that Section 50 would not apply to other similar things like premises
apart from body of the accused applying the rule of ejusdem generis.
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Search of person vs. Search of bag, briefcase, vehicle or any such article
or container, etc.

As discussed above, Section 50 N.D.P.S. Act is mandatory for the search
of person only. In such circumstances, it is important to understand the concept
of person. The concept of person has been very specifically clarified by a three-
Judge Bench in the case of State of Himachal Pradesh v. Pawan Kumar, (2005) 4
SCC 350, the relevant part of which is reproduced below:-

‘‘9. We are not concerned here with the wide definition of
the word “person”, which in the legal world includes
corporations, associations or body of individuals as factually
in these type of cases search of their premises can be done
and not of their person. Having regard to the scheme of
the Act and the context in which it has been used in the
Section it naturally means a human being or a living
individual unit and not an artificial person. The word has to
be understood in a broad commonsense manner and,
therefore, not a naked or nude body of a human being but
the manner in which a normal human being will move about
in a civilized society. Therefore, the most appropriate
meaning of the word “person” appears to be “the body of a
human being as presented to public view usually with its
appropriate coverings and clothings”. In a civilized society
appropriate coverings and clothings are considered
absolutely essential and no sane human being comes in
the gaze of others without appropriate coverings and
clothings. The appropriate coverings will include footwear
also as normally it is considered an essential article to be
worn while moving outside one’s home. Such appropriate
coverings or clothings or footwear, after being worn, move
along with the human body without any appreciable or extra
effort. Once worn, they would not normally get detached
from the body of the human being unless some specific
effort in that direction is made. For interpreting the
provision, rare cases of some religious monks and sages,
who, according to the tenets of their religious belief do not
cover their body with clothings, are not to be taken notice
of. Therefore, the word “person” would mean a human being
with appropriate coverings and clothings and also footwear.”

10. A bag, briefcase or any such article or container, etc.
can, under no circumstances, be treated as body of a
human being. They are given a separate name and are
identifiable as such. They cannot even remotely be treated



JOTI JOURNAL - JUNE 2022 -  PART I 126

to be part of the body of a human being. Depending upon
the physical capacity of a person, he may carry any number
of items like a bag, a briefcase, a suitcase, a tin box, a
thaila, a jhola, a gathri, a holdall, a carton, etc. of varying
size, dimension or weight. However, while carrying or moving
along with them, some extra effort or energy would be
required. They would have to be carried either by the hand
or hung on the shoulder or back or placed on the head. In
common parlance it would be said that a person is carrying
a particular article, specifying the manner in which it was
carried like hand, shoulder, back or head, etc. Therefore,
it is not possible to include these articles within the ambit of
the word “person” occurring in Section 50 of the Act.’’

In the light of the aforesaid pronouncement, the term “person” in simple
word implies the part of the human body with its appropriate coverings and
clothings. This concept was time and again reiterated in several judgments of
Hon’ble Supreme Court and Hon’ble High Court which is to be borne in mind
while considering the facts of a case.

Para 11 of Pawan Kumar (supra) also clarifies the definition “such objects.”
The law is also crystal clear on this point which is developed in the light of
Baldev Singh (supra). It is a settled aspect of law that there is no requirement of
compliance of Section 50 N.D.P.S. Act if there is search of bag, briefcase, vehicle
or any such article or container which is not part of a human body and its
appropriate covering.

Composite search

Composite search refers to a circumstance where the human body of
accused as well as bag/sack/briefcase etc. is searched. The Courts are filled
with such cases where composite search is conducted by police/investigation
authority and the contraband is recovered from bag, briefcase, sack and other
such articles only. In such circumstance,  applicability of Section 50 becomes a
serious question to be decided by the learned presiding officer in such case.

This question is specifically dealt by Hon’ble the Apex Court in  the case of
Dilip v. State of M.P., (2007) 1 SCC 450 where personal search of accused alongwith
search of scooter was carried out resulting in the recovery of contraband from
scooter. It was that Section 50 is to be applicable in such cases. This judgment
was followed for a very long time in many cases including Union of India v. Shah
Alam, (2009) 16 SCC 644 and other such cases. A Three Judge Bench of the
Supreme Court in S.K. Raju v. State of West Bengal, (2018) 9 SCC 708 validated
the findings in Dilip (supra). It was held that as soon as the search of the person
takes place, the requirement of mandatory compliance of Section 50 is attracted
irrespective of whether contraband is recovered from the person of the detainee
or not.
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But in case of Dilip (supra) the view of equal Division Bench of Hon’ble
Apex Court in Madan Lal & others v. State of H.P., (2003) 7 SCC 465 was not
considered in which it was observed that

“A bare reading of Section 50 shows that it only applies in
case of personal search of a person. It does not extend to
search of a vehicle or a container or a bag or premises
[see Kalema Tumba v. State of Maharashtra, (1999) 8 SCC
257, State of Punjab v. Baldev Singh (1999) 6 SCC 172 and
Gurbax Singh v. State of Haryana (2001) 3 SCC 28). The
language of Section 50 is implicitly clear that the search
has to be in relation to a person as contrasted to search of
premises, vehicles or articles. This position was settled
beyond doubt by the Constitution Bench in Baldev Singh
(supra) above being the position, the contention regarding
non-compliance with Section 50 of the Act is also without
any substance.”

A three-Judge Bench of Hon’ble the Supreme Court in State of Punjab v.
Baljinder Singh, (2019) 10 SCC 473 expressly overruled the verdict of Dilip (supra).
The Division Bench of Hon’ble Supreme Court in case of Thana Kunwar v. State
of Haryana, (2020) 5 SCC 260, clarified the circumstances. The relevant extract
of the said judgment is provided below:-

“17. No doubt we notice the judgment of this Court rendered
by a Bench of three learned Judges in SK. Raju (supra).
Therein, the Court referred to the judgment in Dilip (supra),
and thereafter, went on to, inter alia, hold as follows:

“As soon as the search of the person take place the
requirement of mandatory compliance with Section 50
is attracted irrespective of whether contraband is
recovered from the person of the detainee or not.”

18. In the said case, the Court went on to hold that
requirement of Section 50 was complied with. However, we
notice a later development in the form of a judgment
rendered by a Bench of three learned judges touching upon
the correctness of the view expressed in Dilip (supra) as
contained in paragraph 16 of the judgment.

19. In Baljinder Singh (supra), this Court elaborately
considered the matter with reference to the applicability of
Section 50 in a case where there is a personal search also.

20. This was the case where 7 bags of poppy husk each
weighing 34 kg. were found from the vehicle. A personal
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search of the accused was undertaken after their arrest
which did not lead to any recovery of contraband. The High
Court found violation of Section 50 as the personal search
of the accused was not conducted before the Magistrate/
Gazetted Officer and set aside the conviction of the
respondent. This Court, in Baljinder Singh (supra), went on
to consider the law laid down by the Constitution Bench in
Baldev Singh (Supra) and, inter alia, held as follows:

“16. The conclusion (3) as recorded by the Constitution
Bench in para 57 of its judgment in State of Punjab v. Baldev
Singh, (1999) 6 SCC 172 clearly states that the conviction
may not be based “only” on the basis of possession of an
illicit article recovered from personal search in violation of
the requirements under Section 50 of the Act, but if there
be other evidence on record, such material can certainly
be looked into.

17. In the instant case, the personal search of the accused
did not result in recovery of any contraband. Even if there
was any such recovery, the same could not be relied upon
for want of compliance of the requirements of Section 50 of
the Act. But the search of the vehicle and recovery of
contraband pursuant thereto having stood proved, merely
because there was non-compliance of Section 50 of the
Act as far as “personal search” was concerned, no benefit
can be extended so as to invalidate the effect of recovery
from the search of the vehicle. Any such idea would be
directly in the teeth of conclusion (3) as aforesaid.

18. The decision of this Court in Dilip case (supra), however,
has not adverted to the distinction as discussed hereinabove
and proceeded to confer advantage upon the accused even
in respect of recovery from the vehicle, on the ground that
the requirements of Section 50 relating to personal search
were not complied with. In our view, the decision of this Court
in the said judgment in Dilip case (supra) is not correct and
is opposed to the law laid down by this Court in Baldev Singh
(supra) and other judgments.”

21. Having regard to the judgment by the three-Judge
Bench, which directly dealt with this issue, viz., the
correctness of the view in Dilip (supra) reliance placed by
the appellant on paragraph 16 may not be available. As
already noticed, we are not oblivious of the observation



JOTI JOURNAL - JUNE 2022 -  PART I 129

which has been made in the other three Judge Bench
judgment of this Court in S.K. Raju (supra), which it appears,
was not brought to the notice to the Bench which decided
the case later in Baljinder Singh (supra). We notice however
that the later decision draws inspiration from the Constitution
Bench decision in Baldev Singh (supra). We also notice that
this is not a case where anything was recovered on the
alleged personal search. The recovery was effected from
the bag for which it is settled law that compliance with
Section 50 of the Act is not required.”

Hon’ble Apex Court in para 18 held that in S.K. Raju (supra), there was
compliance of Section 50 already and Baljinder Singh (supra) elaborately
considered this aspect giving due importance to the presence of the word “only”
in the judgment of Constitutional Bench of Baldev Singh (supra) which is also
emphasized before starting of discussion in this article. In this manner, if the
judgment of Hon’ble Apex Court in Thana Kunwar (supra) is closely read, it looks
like Hon’ble Apex Court is attempting to say S.K. Raju (supra) obiter dictum in a
case where Section 50 is already complied with. Several jurists have expressed
the above view reading Thana Kunwar (supra) which should be taken note of. In
cases of composite search, these aspects of law should be dealt with sincerity
considering above aspect of law.

Conclusion

Hon’ble Apex Court in Gurbachan Singh v. Satyapal Singh & others, AIR 1990
SC 209, opined:-

‘‘Justice cannot be made sterile on the plea that it is better
to let hundred guilty escapes than punish an innocent.
Letting guilty escape is not doing justice according to law.’’

Therefore, an appropriate balance should be struck considering the factual
matrix of the case in hand on the basis of the words of wisdom of Hon’ble Apex
Court. After considering the above judgments and keeping the Law of Precedent
in mind, it can be concluded that search of a person means search of human
being with appropriate covering and clothings and footwear. Bag, briefcase or
container carried by person will not fall within the ambit of the word ‘person’
therefore Section 50 does not apply to search of baggage, article or container
carried by person searched.
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PATENT ILLEGALITY: A BIRD’S EYE VIEW
Padmesh Shah

Additional Director, MPSJA

Introduction

Arbitration is an alternative dispute resolution mechanism wherein the
parties in dispute agree to appoint an impartial arbitrator based on his expertise,
experience and reputation to adjudicate and decide a dispute. The main purpose
of enactment of the Arbitration and Conciliation Act, 1996 (hereinafter referred
to as the Act) is to provide for the procedure for taking recourse to arbitration
and ensure the outcome of a valid award with minimal judicial intervention. The
term ‘Patent Illegality’, is a common feature which Judges often come across,
while dealing with petition filed under section 34 of the Act. This write-up is
penned with an aim to impart information of this term so that its meaning and
application can be comprehended.

It was in the case of Oil and Natural Gas Company Ltd v. SAW Pipes Ltd.,
(2003) 5 SCC 705 that the phrase ‘patent illegality’ was first introduced and
considered within the ambit of the term ‘Public Policy of India’. This case laid
down the genesis of the significance of patent illegality doctrine as a ground for
setting aside an arbitral award. In this case, the Apex Court while dealing the
case under section 34 of the Act and interpreting the term “public policy of
India” held that an arbitral award may be set aside on the ground of patent
illegality. In  this case, the term “patent illegality” was introduced and explained
in detail as one of the head of the term “against the Public Policy of India” and
added with other heads of ‘against public policy of India’ as held in the case of
Renusagar v. General Electricals Co., AIR 1994 SC 860.

It is clear from the judgment of SAW Pipes (supra) that illegality must go to
the root of the matter and if it is so unfair and unreasonable that it shocks the
conscience of the Court then only the award could be quashed on the ground of
patent illegality. It was also held in SAW Pipes (supra) that the term ‘Public policy
of India’ should be given wider meaning so that the patent illegal award passed
by the Arbitral Tribunal could be set aside. Dealing with the term ‘Public Policy’,
the Apex Court held that this term connotes with public good and the public
interest. The Apex Court also cleared that the term ‘public policy’ has varied
from time to time meaning thereby, what was good in past may not necessarily
be good in present and vice versa. In a nutshell, the Apex Court in this case
held that award could be set aside on the ground of ‘against public policy of
India’ if it is contrary to: -

(a) fundamental policy of Indian law; or

(b) the interest of India; or

(c) justice or morality, or

(d) in addition, if it is patently illegal.
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Applicability of Patent Illegality on foreign awards

It is clear from the above discussion that patent illegality was recognized
as a term for setting aside an arbitral award under the head ‘against the public
policy of India’. This brings us to the question whether  it is applicable on foreign
awards as well. It is noteworthy that in the case of Phulchand Exports v. O.O.O.
Patriot, 2011 SCC Online SC 1368, the Apex Court held that the term “Patent
Illegality” would apply to domestic award as well as foreign arbitral award. It was
held that:

“There is merit in the submission of learned senior counsel
that in view of the decision of this Court in Saw Pipes Ltd.
(supra) the expression ‘public policy of India’ used in Section
48 (2)(b) has to be given wider meaning and the award
could be set aside, ‘if it is patently illegal”.

But in the year of 2013, in Sri Lal Mahal v. Progetto Grano, 2013 SCC Online
SC 565, the Apex Court gave an altogether different perspective and held that
foreign award shall not be held invalid on the grounds of Patent Illegality. The
Apex Court held in this case as:

“We think that for the purposes of Section 48(2)(b), the
expression public policy of India must be given a narrow
meaning and the enforcement of foreign award would be
refused on the ground that it is contrary to public policy of
India if  it  is covered by one of the three categories
enumerated in Renusagar (supra). Although the same
expression public policy of India is used both in Section
34(2(b)(ii) and Section 48 (2)(b) and the concept of public
policy in India is same in nature in both the Sections but, in
our view, its application differs in degree in so far as these
two Sections are concerned. The application of public policy
of India doctrine for the purposes of Section 48(2)(b) is
more limited than the application of the same expression in
respect of the domestic arbitral award.”

The distinction between ‘domestic’ and ‘international’ arbitration is important
as it will affect the enforcement of the award. The above mentioned cases of the
Apex Court bestow two contradictory propositions about the application of the
head “Patent Illegality” in petition filed under Section 34 of the Act (for quashment
of the domestic award) and Section 48 of the Act (for quashment of the foreign
award). Additionally SAW Pipes case (supra) did not clear on the point that this
term would be applied on foreign award or not although the case was in the
context of a purely domestic award. Phulchand’s case (supra) was the decision of
a two Judge Bench while Sri Lal Mahal case (supra) was the decision of a three
Judge Bench of the Apex Court and Sri Lal Mahal case (supra) clearly held that
the term ‘Patent Illegality’ is not applicable to foreign award.
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Amendment in section 34 of the Act

For brevity on this controversy, the Law Commission in its 246th Report,
which was presented in August 2014, suggested amendment in the Act and
proposed a new section in section 34 of the Act as (2A) which reads thus:

(2A) An arbitral award arising out of arbitrations other than
international commercial arbitrations, may also be set aside
by the Court, if the Court finds that the award is vitiated by
patent illegality appearing on the face of the award:

Provided that an award shall not be set aside merely on the
ground of an erroneous application of the law or by
appreciation of evidence.

This proposed amendment was intended to facilitate and encourage
Alternative Dispute Redressal Mechanism for settlement of disputes in a more
user friendly, cost effective and expeditious disposal of cases since India is
committed to improve legal frame work to obviate in disposal of cases. This
amendment was incorporated in the Act w.e.f. 23/10/2015. The amendment has
introduced a new ground, namely; section 34 (2A) for setting aside domestic
arbitral awards on the ground of ‘Patent Illegality’. However this amendment has
put to rest the controversy whether the term ‘Patent Illegality’ would apply on
foreign awards too? It is clear from the provision that this ground will be
applicable only to arbitration taking place in India as can be made out from the
wordings of the section which says “other than International commercial
arbitration”.

Ambit of Patent Illegality

The main problem which comes to Presiding Officer while dealing with petition
filed under section 34 of the Act is what comes within the purview of the term
‘Patent Illegality’ as this term is not defined anywhere in the Act. It is pertinent to
mention here that the proviso of section 34 (2A) of the Act also makes it difficult
to figure out the exact ambit of the term ‘Patent Illegality’. As per the proviso to
section 34(2A), the re-appreciation of evidence, which is what an Appellate Court
does, is not permitted and if award passed by arbitrator using an erroneous
application of the law, the Court cannot reject the award on the ground of ‘Patent
Illegality’.

A case study of below mentioned land mark judgments of the Apex Court
aids to understand the term ‘Patent Illegality’.

i. Oil and Natural Gas Co. Ltd. v. SAW pipes, (2003)5 SCC 705

ii. Associate Builders v. Delhi Development Authority, (2015) 3 SCC 49

iii. Ssangyaong Engineering & Construction Co. Ltd., (2019) 15 SCC 131

iv. Patel Engineering v. Northern Eastern Electric Power Corporation Ltd.,
(2020) 7 SCC167
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i. SAW Pipes case

The facts of the case in brief are:

The petitioner had placed an order on Respondent for supply of equipment
for off-shore exploration. The delivery was delayed due to general strike of
steel mill workers in Europe. Timely delivery was the essence of the contract.
The petitioner granted extension of time, but it invoked the clause for recovery
of Liquidated Damages by withholding the amount from the payment to the
respondent. The petitioner deducted from the payment Rs. 3,04,970.20 and
Rs. 15,75,557 towards customs duty, sales tax and freight charges. The
respondent disputed the deduction and matter was referred to arbitration. While
the arbitral tribunal rejected respondent’s defense of force majure, it required
the petitioner to lead evidence to establish the loss suffered by breach and
proceed to hold, in absence of evidence of financial losses, that  the deduction
of liquidated damages was wrongful. The award was challenged by the petitioner,
inter alia as being opposed to public policy. The petitioner’s case was that the
arbitral tribunal failed to decide the dispute by not applying the prevailing
substantive law, ignoring the terms of the contract and customary practices of
usage of trade in such transactions. The petitioner challenged the award as
being patently illegal. The Single Judge and Division Bench of the Bombay High
Court dismissed the challenge. The Supreme Court set aside the arbitration
award directing ONGC to refund Rs. 3,04,970.20 and Rs 15.76 Lakhs towards
liquidated damages retained by it while making payment to the company. Para
71 of the judgment may be beneficial to understand why the Apex Court found
arbitral award “patent illegal”

“The arbitrators were required to decide by considering the
facts and the law applicable, whether the deduction was
justified or not? That itself would indicate that the claim of
the contractor was ‘disputed claim’ and not ‘undisputed’.
The reason recorded by the arbitrators that as the goods
were received and bills are not disputed, therefore, the claim
for recovering the amount of bills cannot be held to be
‘disputed claim’ is, on the face of it, unjust, unreasonable,
unsustainable and patently illegal as well as against the
expressed terms of the contract. As quoted above, clause
34.4 in terms provides that no interest would be payable
on ‘disputed claim’. It also provides that in which set of
circumstances, interest amount would be paid in case of
delay in payment of undisputed claim. In such case, the
interest rate is also specified at 1% per month on such
undisputed claim amount. Despite this clause, the arbitral
tribunal came to the conclusion that it was undisputed claim
and held that in law, appellant was not entitled to withhold
these two payments f rom the invoice raised by the
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respondent and hence directed that the appellant was liable
to pay interest on wrongful deductions at the rate of 12%
p.a. from 01.04.1997 till the date of filing of the statement
of claim and thereafter having regard to the commercial
nature of the transaction at the rate of 18% p.a. pendente
lite till payment.”

The above para clearly indicates the reasons due to which the Apex Court
held the award ‘Patent Illegal” because the arbitrator wrongly decided the case
holding undisputed claim while it was not really so and arbitrator also awarded
interest which was against the terms of contract.

ii. Associated Builders case

The second case study which one should go through to understand Patent
Illegality is the judgment delivered by the Apex Court in case of Associated Builders
v. Delhi Development Authority, (2015) 3 SCC 49. This judgment was delivered by
a two-Judge Bench of the Apex Court on 14.11.2014. The facts of the case in a
nutshell are:

The appellant was given a construction contract by the respondent for
building 168 middle income group houses and 56 lower income group houses.
The contract stated that the construction work will be completed within nine
months for Rs. 87,66,678. But, the work was completed only after 36 months.
The appellant alleged that the delay arose at the instance of the respondent
and subsequently fifteen claims were made. The arbitrator, appointed by the
Delhi High Court, held that the respondent was responsible for the delay in the
enforcement of the contract. On 3rd April, 2006, the respondent moved the case
to the Delhi High Court in accordance with Section 34 of the Act, which was
dismissed. The respondent again filed an appeal under Section 37 in the Delhi
High Court. The Division Bench found that the arbitral award was incorrect and
rejected the claims of the appellant. The Supreme Court rejected the Division
Bench’s judgment and enforced the award, stating that:

“… the Division Bench obviously exceeded its jurisdiction
in interfering with a pure finding of fact forgetting that the
Arbitrator is the sole Judge of the quantity and quality of
evidence before him…

In arriving at this decision, the Supreme Court considered the scope of
“public policy” grounds for setting aside awards as provided in Section 34 of the
Arbitration Act. The Court considered the SAW Pipes case (supra) and held that
an award would violate “public policy” where it was:

 Contrary to the fundamental policy of Indian law;

 Contrary to the interests of India;

 Contrary to justice and morality; or

 Patently illegal.
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The judgment of this case was delivered well before the amendment of
2015 and the term ‘Patent Illegality’ was discussed within the purview of ‘public
policy’. This was the basic case law and all the judgments delivered afterwards,
take guidance from this. It was held in this case that an award would be set
aside for being patently illegal under three circumstances; where:

a. The award contravenes the substantive law of India. Even here, the
illegality must go to the root of the matter and cannot be of a trivial
nature. [please see section 28(1) of the Act]

b. The award contravenes the Arbitration Act itself; for instance where
an arbitrator gives no reasons for an award [please see section 31(3)
of the Arbitration Act].

c. The tribunal fails to decide the dispute in accordance with the terms
of the contract. [please see section 28(3) of the Act]

The Associate Builders case (supra) is a very important judgment on the term
‘Patent illegality’ as it lays down basic principles for assessment of patent
illegality. The judgment delivered by other Constitutional Courts on patent illegality
takes guidance from this judgment whenever situations arise to interpret the
term ‘patent illegality’ though this was delivered before the term got statutory
effect i.e. Amendment of 2015.

iii. Ssangyong case

After the judgment of Associate Builders (supra) case, the other landmark
judgment on the point of ‘Patent Illegality’ was given in case of Ssangyong
Engineering & Construction Co Ltd (supra). The facts of this case in a nutshell
are that:

The dispute arose out of a contract between the parties for construction of
a four-lane bypass on a National Highway in the State of Madhya Pradesh. The
appellant was to be compensated under the contract for inflation in prices of
components to be used in construction of the highway. The agreed method of
compensation for inflated prices was the Wholesale Price Index (“WPI”) following
1993-1994 as the base year. However the respondent subsequently issued a
circular revising the WPI to follow 2004-2005 as the base year for calculating
the inflated cost, which was disputed by Ssangyong. The parties referred this
dispute to a three member arbitral tribunal. The majority upheld the revision of
WPI as being within the terms of the contract. The minority decision opined
otherwise, and held that the revision was de hors the contract. Aggrieved by the
majority finding, Ssangyong unsuccessfully challenged the award as being
against public policy before the Delhi High Court, and consequently sought
remedy from the Supreme Court in appeal.

In this case the Apex Court, following the Associate Builder’s (supra) judgment
decided the case. In paras 26 to 30, it was held as:
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26. In so far as domestic awards made in India are
concerned, an additional ground is now available under sub-
section (2A), added by the Amendment Act, 2015, to Section
34. Here, there must be patent illegality appearing on the
face of the award, which refers to such illegality as goes to
the root of the matter but which does not amount to mere
erroneous application of the law. In short, what is not
subsumed within the fundamental policy of Indian law,
namely, the contravention of a statute not linked to public
policy or public interest, cannot be brought in by the
backdoor when it comes to setting aside an award on the
ground of patent illegality.

27. Secondly, it is also made clear that re-appreciation of
evidence, which is what an appellate court is permitted to
do, cannot be permitted under the ground of patent illegality
appearing on the face of the award.

28. To elucidate, paragraph 42.1 of Associate Builders
(supra), namely, a mere contravention of the substantive
law of India, by itself, is no longer a ground available to set
aside an arbitral award.

Paragraph 42.2 of Associate Builders (supra), however, would
remain, for if an arbitrator gives no reasons for an award
and contravenes Section 31(3) of the 1996 Act that would
certainly amount to a patent illegality on the face of the
award.

29. The change made in Section 28(3) by the Amendment
Act really follows what is stated in paragraphs 42.3 to 45 in
Associate Builders (supra), namely, that the construction of
the terms of a contract is primarily for an arbitrator to decide,
unless the arbitrator construes the contract in a manner
that no fair-minded or reasonable person would; in short,
that the arbitrators view is not even a possible view to take.
Also, if the arbitrator wanders outside the contract and deals
with matters not allotted to him, he commits an error of
jurisdiction. This ground of challenge will now fall within the
new ground added under Section 34(2A).

30. What is important to note is that a decision which is
perverse, as understood in paragraphs 31 and 32 of
Associate Builders (supra), while no longer being a ground
for challenge under public policy of India, would certainly
amount to a patent illegality appearing on the face of the
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award. Thus, a finding based on no evidence at all or an
award which ignores vital evidence in arriving at its decision
would be perverse and liable to be set aside on the ground
of patent i l legali ty.  Addit ionally,  a f inding based on
documents taken behind the back of the parties by the
arbitrator would also qualify as a decision based on no
evidence in as much as such decision is not based on
evidence led by the parties, and therefore, would also have
to be characterised as perverse.

The above paras of judgment of the Apex Court in Ssangyong case (supra)
provides four-fold test to decide whether the award comes within the purview of
doctrine of “patent illegality”. These in short are:

(a) no reasons are given for an award,

(b) the view taken by an arbitrator is an impossible view while construing a
contract,

(c) an arbitrator decides questions beyond a contract or his terms of reference,
and

 (d) if a perverse finding is arrived at based on no evidence, or overlooking
vital evidence, or based on documents taken as evidence without notice of
the parties

iv. Patel Engineering case

The facts of the fourth and latest judgment of the Apex Court in brief are:

The dispute between the two firms arose with the domestic arbitral award
dated 29th March, 2016. The two entities entered into works contracts for three
separate packages. Disagreements pertaining to the extra payments for
additional quantities of lead were the prime issues of all the three arbitral
proceedings. It essentially focussed on the vetting of the clauses of the contract,
amongst which one stated the conditions of a contract to be applicable in order
to decide the rate at which Patel Engineering Ltd. was entitled to extra payments
for additional quantities. The sole arbitrator pronounced the three arbitral awards
in favour of Patel Engineering. The three arbitral awards were challenged by
North Eastern Electronic Power Corporation Ltd. (NEEPCO) before the Additional
Deputy Commissioner (Judicial), Shillong under Section 34 of the Act. The said
applications were dismissed at this stage, vide judgment dated 27th April, 2018.
The Meghalaya High Court allowed the appeal by NEEPCO under Section 37 of
the Act against the orders of the Additional Deputy Commissioner. In the judgment
dated 26th February, 2019, the High Court set aside the arbitral awards. Later
on, Patel Engineering Ltd. filed Special Leave Petition before the Supreme Court
which was dismissed on July 19, 2019. Patel Engineering Ltd. then filed a review
petition before the Meghalaya High Court citing that the judgment of the Court
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is rife with evident errors as it did not take into consideration the provisions of
Amendment Act, which are now embodied under the original legislation. The
High Court dismissed the petit ions on 10 th October, 2019 and the firm
subsequently approached the Supreme Court.

The Supreme Court remarking the award to be a domestic award, upheld
the ground of patent illegality as a ground to set aside an arbitral award. The
Court expounded the ground of patent illegality in the following circumstances:

 if the decision of the arbitrator is found to be perverse, or, so irrational that
no reasonable person would have arrived at the same, or,

 the construction of the contract is such that no fair or reasonable person
would take, or,

 that the view of the arbitrator is not even a possible view

Conclusion:

Patent Illegality as a ground for setting aside of arbitral award is still gaining
momentum in the country. In light of the above discussions, it can be inferred
that Patent Illegality is one of grounds for setting aside petition filed under section
34 of the Act but not available to petitions filed under section 48 of the Act. The
genesis of the ground ‘patent illegality’ to SAW Pipes (supra) where the Apex
Court expanded the interpretation of ‘public policy of India’ to include ‘Patent
Illegality’ whereas in Associate Builders (supra), the Apex Court formulated three
exhaustive subheads of  ‘Patent Illegality’ as a ground to challenge an arbitral
award. After amendment in 2015, the term ‘Patent Illegality’ was given statutory
force with a rider that an award shall not be set aside merely on the ground of
erroneous application of law or by re-appreciation of evidence. Ssangyong (supra)
followed the above and demarcated the subheads as (1) contravention of the
Act (2) the view of arbitrator is not possible view (3) the arbitrator wanders
outside the contract and deals with matter not allotted to him. In Patel Engineering
(supra), the Apex Court affirming the Ssangyong (supra) view added that the
ground of patent illegality is a ground available under the statute for setting
aside a domestic award, if the decision of the arbitrator is found to be perverse,
or, so irrational that no reasonable person would have arrived at the same; or,
the construction of the contract is such that no fair or reasonable person would
take; or, that the view of the arbitrator is not even a possible view. India is on the
path of being a hub of arbitration and for that purpose, it is elemental that the
grounds enumerated in the Act are well defined. For that very purpose, the
Apex Court in different situations clarified the term ‘Patent Illegality’ and where it
should be applicable.
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ftyk ,oa vij l= U;k;k/kh'k
eaMys'oj ¼e-iz-½

oDQ vf/kfu;e] 1955 ¼ftls vkxs ^^vf/kfu;e^^ ls lacksf/kr fd;k tk,xk½ ds varZxr vkus
okys fooknksa dh {ks=kf/kdkfjrk flfoy U;k;ky; dks gksxh vFkok oDQ vf/kdj.k dks] ;g iz'u izk;%
U;k;ky;ksa ds le{k mifLFkr gksrk jgrk gS o"kZ 2013 esa vf/kfu;e esa la'kks/ku fd;k x;k gS ftls
vkxs ̂ ^la'kks/ku vf/kfu;e^^ ls lacksf/kr fd;k tk,xkA mPpre U;k;ky; }kjk U;k;–"Vkar jkf'kn
oyh csx fo:) Qjhn fiaMkjh vkfn] ¼2022½ 4 ,llhlh 414 eas bl laca/k esa fl)kar izfrikfnr
fd;s x;s gSA bl vkys[k ds }kjk la'kks/ku vf/kfu;e rFkk jkf'kn oyh csx ¼iwoksZä½ esa izfrikfnr
fl)karksa ds vkyksd esa vf/kfu;e ds varxZr vkus okys fooknksa fo'ks"kdj O;kns'k vkSj fdjk;snkj ds
fu"dklu ds oknksa esa flfoy U;k;ky; dh {ks=kf/kdkfjrk ds laca/k esa fLFkfr Li"V djus dk iz;kl
fd;k tk jgk gSA

vf/kfu;e dh /kkjk 6¼1½] 7¼1½] 83¼1½ ,oa 85 esa flfoy U;k;ky; ds {ks=kf/kdkj ls lqlaxr
gSa] tks o"kZ 2013 ds la'kks/ku ds iwoZ fuEu izdkj Fkh &

 &¼1½ ;fn ;g iz'u mRiUu gksrk gS
fd dksbZ fof'k"V laifRr] tks vksdkQ dh lwph esa oDQ laifRr ds :i esa
fofufnZ"V gS] oDQ laifRr gS ;k ugha vFkok ,slh lwph esa fofufnZ"V dksbZ
oDQ] f'k;k oDQ gS ;k lqUuh oDQ rks cksMZ ;k oDQ dk eqroYyh vFkok
mlesa fgrc) dksbZ O;fDr ml iz'u ds fofu'p; ds fy, vf/kdj.k esa okn
lafLFkr dj ldsxk vkSj ml fo"k; dh ckor ml vf/kdj.k dk fofu'p;
vafre gksxkA

ijUrq vf/kdj.k }kjk dksbZ ,slk okn] vksdkQ dh lwph ds izdk'ku dh
rkjh[k ls ,d o"kZ dh lekfIr ds i'pkr~ xzg.k ugha fd;k tk,xkA

 & ¼1½ ;fn bl vf/kfu;e ds izkjaHk ds i'pkr dksbZ iz'u mRiUu
gksrk gS fd dksbZ fof'k"V laifRr] tks vksdkQ dh lwph esa oDQ laifRr ds
:i esa fofufnZ"V gS] oDQ laifRr gS ;k ugha vFkok ,slh lwph esa fofufnZ"V
dksbZ oDQ f'k;k oDQ gS ;k lqUuh oDQ] rks cksMZ ;k oDQ dk eqroYyh
vFkok dksbZ fgrc) O;fDr bl iz'u ds fofu'p; ds fy;s ,slh laifRr
ds laca/k esa vf/kdkfjrk j[kus okys vf/kdj.k dks vkosnu dj ldsxk vkSj
ml ij vf/kdj.k dk fofu'p; vafre gksxk] ijUrq &
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¼d½ jkT; ds fdlh Hkkx ls lacaf/kr vkSj bl vf/kfu;e ds izkjaHk ds
i'pkr~ izdkf'kr vksdkQ dh lwph dh n'kk esa] dksbZ ,slk vkosnu vksdkQ
dh lwph ds izdk'ku dh rkjh[k ls ,d o"kZ dh lekfIr ds i'pkr~ xzg.k
ugha fd;k tk,xk( vkSj

¼[k½ jkT; ds fdlh Hkkx ls lacaf/kr vkSj bl vf/kfu;e ds izkjaHk ls Bhd
igys ,d o"kZ dh vof/k ds Hkhrj fdlh Hkh le; izdkf'kr vksdkQ dh
lwph dh n'kk esa] vf/kdj.k }kjk ,slk vkosnu ,sls izkjaHk ds ,d o"kZ dh
vof/k ds Hkhrj xzg.k fd;k tk ldsxkA

ijUrq ;g vkSj fd tgka ,sls fdlh iz'u dh] ,sls izkjaHk ds iwoZ lafLFkr
fdlh okn esa fdlh flfoy U;k;ky; }kjk lquokbZ dj yh xbZ gS vkSj
mldk vafre :i ls fofu'p; dj fn;k x;k gS] ogka vf/kdj.k ,sls iz'u
ij u, fljs ls fopkj ugha djsxkA

 & ¼1½ jkT; ljdkj] jkti= esa
vf/klwpuk }kjk] bl vf/kfu;e ds v/khu fdlh oDQ lEifRr ls
lacaf/kr fdlh fookn] iz'u ;k vU; ekeys ds vo/kkj.k ds fy, mrus
vf/kdj.k xfBr djsxh ftrus og Bhd le>s vkSj ,sls izR;sd vf/kdj.k
dh bl vf/kfu;e ds v/khu LFkkuh; lhek,a vkSj vf/kdkfjrk ifjfuf'pr
djsxhA

 & fdlh oDQ]
oDQ laifÙk ;k vU; ekeys ls lacf/kr fdlh fookn] ç'u ;k vU; ekeys
dh ckor ftldk bl vf/kfu;e }kjk ;k blds v/khu vf/kdj.k }kjk
vo/kkfjr fd;k tkuk visf{kr gS] flfoy U;k;ky; esa dksbZ okn ;k vU;
fof/kd dk;Zokgh ugha gksxhA

la'kks/ku vf/kfu;e ds }kjk] /kkjk 6 dh mi/kkjk 1 esa ̂ ^mlesa fgrc) dksbZ
O;fä^^ ds LFkku ij ^^dksbZ O;fFkr O;fä^^ çfrLFkkfir fd;k x;k gSA
/kkjk 7 dh mi/kkjk 1 esa la'kks/ku fd;k tkdj ̂ ^dksbZ ç'u^^ ds LFkku ij
^^dksbZ ç'u ;k fookn^^ rFkk ^^vFkok dksbZ fgrc) O;fä^^ ds LFkku ij
^^vFkok /kkjk 5 ds v/khu vksdkQ dh lwph ds çdk'ku ls O;fFkr dksbZ
O;fä^^ çfrLFkkfir fd;s x;s gSaA blds vfrfjä /kkjk 83 dh mi/kkjk 1
vkSj /kkjk 85 esa fuEu egRoiw.kZ la'kks/ku fd;s x;s gSa &

& ¼1½ jkT; ljdkj] jkti= esa
vf/klwpuk }kjk bl vf/ku;e ds v/khu fdlh oDQ ;k oDQ laEifÙk ;k
fdlh vfHk/kkjh dh csn[kyh ls lacf/kr fdlh fookn] ç'u ;k vU; ekeys
ds vo/kkj.k ds fy, ;k ,slh laifÙk ds iêkdrkZ ;k iêsnkj ds vf/kdkjksa
;k ck/;rkvksa dk vo/kkj.k djus ds fy, mrus vf/kdj.k dk xBu djsxh
ftrus og Bhd le>s vkSj ,sls çR;sd vf/kdj.k dh LFkkuh; lhek,a vkSj
vf/kdkfjrk ifjfuf'pr djsxhA
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 & fdlh oDQ]
oDQ laifÙk ;k ls lacf/kr fdlh fookn] ç'u vFkok vU; ekeys dh
ckor ftldk bl vf/kfu;e }kjk ;k blds v/khu vf/kdj.k }kjk
vo/kkfjr fd;k tkuk visf{kr gS] ¼flfoy U;k;ky;] jktLo U;k;ky;
vkSj fdlh vU; çkf/kdj.k½ esa dksbZ okn ;k vU; fof/kd dk;Zokgh ugha
gksxhA

/kkjk 85 dk otZu u dsoy flfoy U;k;ky; cfYd jktLo U;k;ky; vkSj vU; çkf/kdj.k
ds {ks=kf/kdkj ds mu lHkh ekeyksa rd foLrkfjr gS ftldk vo/kkj.k vf/kfu;e ds vUrxZr oDQ
vf/kdj.k ds }kjk fd;k tkuk gSA vr% flfoy U;k;ky; esa ogh okn çpyu'khy gksaxs ftudk
vo/kkj.k ^oDQ vf/kdj.k^ ds }kjk ugha fd;k tkuk gS] vFkkZr~ ,sls ekeyksa esa loZçFke ;g fopkj
djuk gksxk fd D;k oDQ vf/kdj.k dks ekeys dh lquokbZ dk {ks=kf/kdkj gS] ;fn gS] rks fuf'pr
:i ls flfoy U;k;ky; dk {ks=kf/kdkj oftZr ekuk tkosxkA

tgka rd fu”dklu ds okn dk laca/k gS mPpre U;k;ky; }kjk jes'k xksfoanjke fo:)
lqxjk gqek;wa fetkZ oDQ] ¼2010½ 8 ,llhlh 726 esa vf/kfu;e dh /kkjk 6 rFkk 7 dh O;k[;k
djrs gq;s er fn;k x;k Fkk fd /kkjk 6 lgifBr /kkjk 7 ds vUrxZr vf/kdj.k dk {ks= O;kid u
gksdj lhfer gS rFkk tks laifÙk fufoZokfnr :i ls oDQ laifÙk gS] mlds fdjk;snkj ds fu"dklu
dk {ks=kf/kdkj oDQ vf/kdj.k dks çnku fd;s tkus ds laca/k esa] vf/kfu;e esa dksbZ Li"V çko/kku
u gksus ds dkj.k] fu"dklu ds okn dh lquokbZ dk {ks=kf/kdkj dsoy flfoy U;k;ky; dks gSA blh
vk'k; dk er U;k;–"Vkar Qlhyk ,e- fo:) equs:y bLyke] ,vkbZvkj 2014 ,llh 2064
esa Hkh O;ä fd;k x;kA laa'kks/ku ds iwoZ e/;çns'k mPp U;k;ky; }kjk oDQ bekeckM+k fo:)
Jherh [kq'khZnk ch] ,vkbZvkj 2009 ,eih 238 esa er fn;k x;k Fkk fd oDQ lEifÙk ls
fdjk;snkj ds fu"dklu lEca/kh okn vf/kdj.k ds le{k çpyu'khy gS D;ksafd vf/kdj.k dks
vf/kfu;e ds }kjk flfoy U;k;ky; dh 'kfä;ka çnku dh xbZ gS vkSj vf/kdj.k dk {ks=kf/kdkj
u dsoy oDQ lEifÙk ds LoRo lEca/kh oknksa ij gS vfirq LoRo vk/kkfjr fu"dklu ds oknksa ij Hkh
gSA fdUrq mPpre U;k;ky; }kjk e/;çns'k mPp U;k;ky; ds oDQ bekeckM+k ¼iwoksZä½ esa fn,
fu.kZ; dks fu"dklu lEca/kh fcUnq ij vfrf"Br ¼overrule½ djrs gq;s] oDQ lEifÙk ls fdjk;snkj
ds fu"dklu lEca/kh oknksa dh lquokbZ dk {ks=kf/kdkj flfoy U;k;ky; dks gh gksus dk er fn;k
x;kA

la'kks/ku ds mijkar mPpre U;k;ky; }kjk U;k;–"Vkar yky'kkg ckck njxkg VªLV fo:)
eSXue MoyWilZ] ¼2015½ 17 ,llhlh 65 esa fopkj djrs gq, ;g er fn;k x;k fd fo/kkf;dk
bl vf/kfu;e dh /kkjk 83 ds varxZr xfBr vf/kdj.k dks gh] u fd fdlh vU; izkf/kdkjh dks oDQ
laifRr] fdjk;snkj ds fu"dklu vkSj iV~Vsnkj ds vf/kdkj vkSj drZO;ksa ds fu/kkZj.k ds laca/k esa mRiUu
fookn] iz'u vkSj vU; rF;ksa dks fujkÑr djus dk vf/kdkj nsuk pkgrh Fkh vFkkZr 2013 ds
la'kks/ku ds i'pkr~ flfoy U;k;ky; lfgr jktLo U;k;ky; vkSj vU; vf/kdj.kksa dk {ks=kf/kdkj
vf/kfu;e dh /kkjk 85 ds varxZr ckf/kr gks x;k gSA mPpre U;k;ky; }kjk U;k;–"Vkar rsyaxkuk
LVsV oDQ cksMZ ,oa vU; fo:) eksgEen eqt¶Qj] ¼2021½ 9 ,llh 179 esa ;g er fn;k
x;k gS fd ;fn fu"dklu ds okn esa fdjk;snkj vius fyf[kr dFku esa bl vk'k; dk cpko çLrqr
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djrk gS fd fookfnr laifÙk oDQ laifÙk ugha gS vkSj bl dkj.k ,sls okn dh lquokbZ dk
{ks=kf/kdkj oDQ vf/kdj.k dks ugha gS vkSj oDQ vf/kdj.k bl cpko ds ckjs esa fof'k"V okn ç'u
cukdj fopkj djrk gS rks oDQ vf/kdj.k dks fu"dklu ds ,sls okn dks fujk—r djus
dk {ks=kf/kdkj gksrk gS Hkys gh laifÙk dh ç—fr ls lacaf/kr ,sls fookn dk fujkdj.k oDQ vf/kdj.k
}kjk oDQ vf/kfu;e dh /kkjk 6 ,oa 7 ds varZxr i`Fkd dk;Zokgh ugha fd;k x;k gksA ysfdu
U;k;–"Vkar jkf'kn oyh csx ¼iwoksZä½ esa mPpre U;k;ky; us vf/kfu;e esa fd;s x;s la'kks/ku ds
vkyksd esa iqu% fopkj djrs gq, fu.kZ; dh dafMdk 45 vkSj 64 esa flfoy U;k;ky; dh vf/kdkfjrk
ds laca/k esa jes'k xksfoanjke ¼iwoksZä½ ij fopkj djrs gq, ;g er fn;k fd la'kks/ku ds mijkar
fdjk;snkjksa ds fu"dklu ,oa iV~Vsnkj vkSj iV~VkdrkZ ds vf/kdkj vkSj nkf;Ro ds laca/k esa mRiUu
fookn vf/kdj.k dh {ks=kf/kdkfjrk ds varxZr vkrs gSaA

bl izdkj mPpre U;k;ky; }kjk çfrikfnr fof/k ds çdk'k esa ;g Li"V gS fd ;fn oDQ
laifÙk ds fdjk;snkj ds fu"dklu dk okn o"kZ 2013 ds la'kks/ku ds ckn lafLFkr fd;k x;k gS rks
,sls okn dh lquokbZ dk {ks=kf/kdkj oDQ vf/kdj.k dks gksxk vkSj flfoy U;k;ky; dk {ks=kf/kdkj
oftZr gksxk rFkk ;fn fdjk;snkj ds fu"dklu dk okn] /kkjk 83 eas o"kZ 2013 ds la'kks/ku ds iwoZ
lafLFkr fd;k x;k gS rks og vla'kksf/kr çko/kkuksa ds vuqlkj flfoy U;k;ky; esa fopkfjr gksxk]
fdarq ;fn ml okn esa fdjk;snkj ds }kjk fookfnr laifÙk ds] oDQ laifÙk gksus laca/kh rF; dks
fookfnr fd;k x;k gS rc fu"dklu ds okn dh lquokbZ dk {ks=kf/kdkj vf/kdj.k dks gksxkA

tgka rd O;kns'k dk ç'u gS] mPpre U;k;ky; }kjk U;k;–"Vkar iatkc oDQ cksMZ fo:)
'kke flag gfjds] ¼2019½ 4 ,llhlh 698 esa] U;k;n`"Vkar jes'k xksfoanjke ¼iwoksZä½ ds ekeys
dks vuq'kfjr djrs gq;s ;g ekuk x;k fd O;kns'k ds okn dh lquokbZ dk {ks=kf/kdkj flfoy
U;k;ky; dks gS oDQ vf/kdj.k dks ughaA bl izdkj la'kks/ku ds mijkar Hkh iatkc oDQ cksMZ
¼iwoksZä½ ds vuqlkj O;kns'k ds oknksa  dh lquokbZ dk {ks=kf/kdkj flfoy U;k;ky; dks jgk gS rFkk
iV~Vs laca/kh ,sls ekeys] tks la'kks/ku ds iwoZ lafLFkr fd;s tk pqds gSa ds fopkj.k ds {ks=kf/kdkj ds
laca/k esa ;g er çfrikfnr fd;k x;k fd ,sls okn tks la'kks/ku ds iwoZ gh izLrqr gks pqds Fks muesa
la'kks/ku ds iwoZ dh fLFkfr vuqlkj gh dk;Zokgh gksxhA

mPpre U;k;ky; }kjk U;k;n`"Vkar jkf'kn oyh ¼iwoksZä½ esa jes'k xksfoanjke ¼iwoksZä½ vkSj
iatkc oDQ cksMZ ¼iwoksZä½ ds ekeyksa dks foHksfnr djrs gq;s mDr U;k;–"Vkarksa ij fopkj djrs gq;s
;g er fn;k x;k fd fookfnr laifRr dh fLFkfr esa oDQ laifRr gksus dh n'kk esa /kkjk 83¼1½ ds
varxZr dsoy vf/kdj.k dks gh {ks=kf/kdkfjrk izkIr gkssrh gS vkSj blesa vf/kfu;e dh /kkjk 6¼1½ vkSj
7¼1½ dksbZ ck/kk dkfjr ugha djrs gS Hkys gh fookfnr laifÙk ds oDQ laifÙk gksus dk rF; fookfnr
gks vFkok fufoZokfnr gks] ,slh laifÙk ds laca/k esa çfr"kss/kkRed ,oa vkns'kkRed O;kns'k ds ekeyksa
ds fopkj.k dk {ks=kf/kdkj] dsoy oDQ vf/kdj.k dks gh gS vkSj bl laca/k esa flfoy U;k;ky; dk
{ks=kf/kdkj oftZr gSA

;gka ;g Hkh mYys[k djuk lehphu gksxk fd o"kZ 2013 ds vf/kfu;e la[;k 27 ds }kjk
vf/kfu;e dh /kkjk 83 dh mi/kkjk 4 esa la'kks/ku djds ,d lnL;h; vf/kdj.k ds LFkku ij
f=lnL;h; vf/kdj.k ds xBu dk çko/kku fd;k x;k gSA ;fn jkT; ljdkj }kjk mijksä
la'kks/ku ds Øe esa f=lnL;h; vf/kdj.k dk xBu ugha fd;k x;k gS] rks uohu vf/kdj.k ds xBu
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rd] oDQ vf/kdj.k ds {ks=kf/kdkj esa vkus okys ekeyksa dh lquokbZ] la'kks/ku ds iwoZ xfBr ,d
lnL;h; vf/kdj.k gh djsxk] flfoy U;k;ky; dks lquokbZ {ks=kf/kdkj ugha gksxkA bl laca/k esa
mPpre U;k;ky; }kjk yky 'kkg ckck njxkg VªLV ¼iwoksZä½ ds ekeys esa ;g er çfrikfnr fd;k
x;k fd ;|fi la'kks/ku ds vuqlkj jkT; 'kklu dks f=lnL;h; vf/kdj.k dk xBu djus dh
vf/klwpuk jkti= eas izdkf'kr djuh pkfg, Fkh tks fd /kkjk 83 dk ,d vkKkid izko/kku Fkk ijarq
;fn jkT; 'kklu us bl dk;Z esa O;frØe fd;k gS] rks Hkh ,dy lnL;h; vf/kdj.k gh oDQ
vf/kfu;e ds vuqlkj f=lnL;h; vf/kdj.k xfBr gksus rd {ks=kf/kdkfjrk dk mi;ksx djus ds fy;s
Lora= gS vkSj f=lnL;h; vf/kdj.k ds xBu u gksus ds dkj.k ;g ugha dgk tk ldrk fd
vf/kdj.k dks dksbZ {ks=kf/kdkfjrk izkIr ugha gksrhA

& la'kks/ku vf/kfu;e rFkk jkf'kn oyh csx ¼iwoksZä½ esa izfrikfnr fl)karksa ds vkyksd
esa vf/kfu;e ds varxZr vkus okys fooknksa fo'ks"kdj O;kns'k vkSj fdjk;snkj ds fu"dklu ds oknksa
esa flfoy U;k;ky; dh {ks=kf/kdkfjrk ds laca/k esa fLFkfr fuEukuqlkj la{ksfir dh tk ldrh gS &

1- ;fn oDQ laifÙk ds fdjk;snkj ds fu"dklu dk okn o"kZ 2013 ds la'kks/ku ds ckn lafLFkr
fd;k x;k gS rks ,sls okn dh lquokbZ dk {ks=kf/kdkj vf/kdj.k dks gksxk vkSj flfoy
U;k;ky; dk {ks=kf/kdkj oftZr gksxkA

2- ;fn fdjk;snkj ds fu"dklu dk okn] o"kZ 2013 ds la'kks/ku ds iwoZ lafLFkr fd;k x;k gS rks
og vla'kksf/kr çko/kkuksa ds vuqlkj flfoy U;k;ky; esa fopkfjr gksxk] fdarq ;fn ml okn
esa fdjk;snkj ds }kjk fookfnr laifÙk ds] oDQ laifÙk gksus laca/kh rF; dks fookfnr fd;k
x;k gS rc fu"dklu ds okn dh lquokbZ dk {ks=kf/kdkj vf/kdj.k dks gksxkA

3- fdlh laifÙk ds oDQ laifÙk gksus dk rF; fookfnr gks vFkok fufoZokfnr gks] ,slh laifÙk
ds laca/k esa çfr"ks/kkRed vFkok vkns'kkRed O;kns'k ds ekeyksa ds fopkj.k dk {ks=kf/kdkj]
dsoy oDQ vf/kdj.k dks gh gS vkSj bl laca/k esa flfoy U;k;ky; dk {ks=kf/kdkj oftZr
gSA

4- ;fn jkT; ljdkj }kjk oDQ vf/kfu;e ds o"kZ 2013 ds la'kks/ku ds Øe esa f=lnL;h;
vf/kdj.k dk xBu ugha fd;k x;k gS] rks uohu vf/kdj.k dk xBu gksus rd] oDQ vf/kdj.k
ds {ks=kf/kdkj esa vkus okys ekeyksa dh lquokbZ] la'kks/ku ds iwoZ xfBr ,d lnL;h; vf/kdj.k
ds }kjk gh dh tkosxh] flfoy U;k;ky; dks lquokbZ dk {ks=kf/kdkj ugha gksxkA

****

Vhi%& tksfr tujy ds vad vxLr] 2021 ds [k.M ̂ ^fof/kd leL;k,¡ ,oa lek/kku^^ esa
oDQ vf/kfu;e] 1995 ds vUrxZr fu”"dklu ds oknksa ds laca/k esa flfoy U;k;ky;
ds {ks=kf/kdkj ds laca/k esa izdkf’kr leL;k esa la’kks/ku vf/kfu;e] 2013 dks
fopkj esa ugha fy;k x;k gSA
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TRADEMARK INFRINGEMENT

Namita Dwivedi
Civil  Judge, Senior Division

Khandwa

Amidst the pandemic, Patanjali Ayurvedic Co. Ltd. introduced to the world,
the immunity booster ‘’Coronil’’ and triggered a trademark infringement debate.
A Chennai based Audra Engineering pvt ltd, claimed that they had registered
the trademark for Coronil-92 B in 1993 as an acid inhibitor product for industrial
cleansing. It was claimed that Patanjali was infringing their trademark rights.
Initially, an injunction was passed in favour of Audra restraining Patanjali from
using the name ‘Coronil’, however, a Division Bench of Hon’ble Madras High
Court vacated the stay observing that Audra had not claimed monopoly over
the word ‘coronil’ by obtaining a separate registration. Also, the use of the word
coronil as immunity booster will not be detrimental to the distinctive repute of
the registered trademark of Audra. The Hon’ble Supreme Court on an appeal,
in this matter, upheld the order of the division bench and refused to intervene.
This recent case highlighted the immense ramification a trademark infringement
carries on the goodwill and monetary turn out of a business and compels us to
ponder upon the concept.

A Trade Mark identif ies the services or goods of one person and
distinguishes it from those of another. They provide a distinctive identity in the
market place. When a trade mark has been registered, nobody else can use
this trade mark or one that is confusingly similar. If this happens, legal actions
may ensue. Such is the significance of trademark that small scale business and
services are also increasingly trademarking their products and services, so as
to, ensure uniqueness in the field of trade.

Before venturing into the details of what constitutes a trademark
infringement, it is pertinent to mention of what exactly is a trademark. ‘Trademark’
has been defined under section 2(zb) of the Trademark Act, 1999 (hereinafter
referred to as Act) as “Trademark capable of being represented graphically and which
is capable of distinguishing the goods or services of one person from those of others and
may include shape of goods, their packaging and combination of colours. Having a
Trademark, is a pre-requisite to brand building. A recognition is followed only
after a lot of investment and any threat to trademark is viewed seriously.
Consequently, it is the need of the hour to view and comprehend this issue of
‘trademark infringement’.

Trademarks which cannot to be registered

Trademark can be a brandname, slogan or even a logo. It could be about
the manner of packaging, the way a logo is affixed and even extends to the
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advertisements. So it may appear as if anything can be trademarked howsoever,
special provision has been laid down by the legislature to ensure that the
trademark carries a distinctive characteristics and does not causes confusion.
This brings us to the question as to which trademarks cannot be registered.
Section 9(1) r/w/s 9(2) of the Act provides that a mark shall not be registered as
a trade mark if –

 it is of such nature as to deceive the public or cause confusion

 it contains or comprises of any matter likely to hurt the religious
susceptibilities of any class or section of the citizens of India

 it comprises or contains scandalous or obscene matter,

 if its use is prohibited under the Emblems and Names (Prevention of
Improper Use) Act, 1950,

 it is devoid of any distinctive character, that is to say, not capable of
distinguishing the goods or services of one person from those of
another person,

 it comprises of such marks or indications which consist exclusively of
marks or indications which have become customary in the current
language or in the bona fide and established practices of the trade.

Trademark infringement

Section 29 of the Act provides for the scenarios where an act can be
construed as Trademark infringement. A registered trademark is infringed by a
person when -

A person is not a registered proprietor or who is not a person using a registered
trademark by way of permitted use, and, uses the registered trademark in the course of
trade, a mark which is identical with, or deceptively similar to, the trademark in relation
to goods or services in respect of which the trade mark is registered and in such manner
as to render the use of the mark likely to be taken as being used as a trade mark.

Factors which determine trademark infringement

There are several factors which the courts bear in mind while adjudicating,
if there exists a trademark infringement:

A.  The plaintiff should have a valid trademark

A trademark is deemed valid when it is officially registered. The procedure
for the same is laid down under the Act. Under the scheme of the Act, offices of
Registrar of trademark have been established at various places. One has to
apply for registration of a tardemark in such offices established under the act in
prescribed profarma. After, a due hearing, scrutiny of the proposed trademark
and giving others an opportunity to oppose, the trademark is either registered
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or application is rejected. A provision for appeal has also been made so as to
ensure compliace of principles of natural justice.

It is pertinent to mention that there are situations where a product, service
or packaging garners such popularity that it gets a claim under common law. In
such a case, the unregistered trademark is expected to have a good recognition
and substantial goodwill amongst the masses. However, for an unregistered
trademark a remedy under civil law alone can be claimed.

At this juncture, it is pertinent to make mention of the case Texmo Industries
v. Taxmo Aqua Engineering India Private Limited and ors., 2017 SCC Online Mad
20306. In this case Hon’ble Madras High Court held that various parameters
provided under Section 11(6) and (7) of the Trademarks Act, 1999 are to be
taken into consideration by the Registrar of Trade Marks in declaring a trademark
as a well-known mark. The Court observed that the parameters revolve around
the recognition of the trademark in the relevant section of the public, in short
the reach and exposure that the mark has among the relevant section of the
public has to be primarily considered.

Likewise, in the case of Tata Sons Ltd. v. Manoj Dodia and ors, 2011 SCC
Online Del 1520, Hon’ble Delhi High Court has held that a well known trademark
is a mark which is widely known or recognized by the relevant general public.
The Court referred to Article 6 of Paris Convention, 1967 and also Article 16 of
TRIPS Agreement 1994. The Court observed that as per Article 16 of TRIPS
Agreement 1994, in determining whether the trademark is well known, the
members shall take account of the knowledge of the trademark in relevant sectors
of the public, including knowledge in the member concerned which has been
obtained as a result of the promotion of the trademark.

Similarly, in Yonex Kabushiki Kaisha v. The Registrar of Trademarks, 2020 SCC
Online IPAB 31 the Intellectual property appellate board, Mumbai held that YONEX
was a well known brand established in 1973 and popular for providing badminton
raquets. It is well acknowledged amongst people connected to this sport. Hence,
it set aside the order of Registrar of trademarks and declared YONEX as a
trademark.

B. Whether the trademark is being used by the defendant

Trademark should be ‘used’ by the defendant in such a manner as to create
a sense of association with that of registered trademark. The usage should
showcase identity or similarity to that of registered trademark. The same is further
elaborated by the examples below-

Illustration-1. In Bennett, Coleman & Company Limited & ors. v. Rising India
Entertainment Production & ors., CS (COMM) No. 359/2019 decided on 04.09.2019,
Bennett, Coleman and Company (Times Group) filed a trademark infringement
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suit against Rising India for using the titles ‘Miss India’ and ‘Mr. India’ for a beauty
pageant organized by them. Times Group contended in the suit that they have
been organizing beauty pageants with the said titles since 1964 and the same
have gained great reputation and goodwill in India and abroad. The Delhi High
Court, approved of the contentions of the plaintiff and passed an order
restraining the defendant organization from using the titles ‘Miss India’ and/or
‘Mr. India’ or any other trademark which is deceptively similar to these.

Illustration-2. It is noteworthy that the usage must be such as to create an
impression that the service or product is the same as that of the original
trademark. However, not every resemblance amounts to trademark infringement.
In M/s ITC Limited v.  Nestle India Limited, 2020 SCC Online Mad 5457, Madras
High Court held that trademark protection cannot be extended to words which
are common to trade and commerce. In this case, the ITC Limited wanted to
trademark its serving ‘’magic masala’’ however, it was held by the court that the
words ‘magic’ and ‘masala’ are commonly used in trade and hence, cannot be
monopolised. The words being used commonly in trade, does not amount to
trademark infringement and the suit was dismissed.

C. The defendant’s use of the mark is in commerce and the use is connected to the
sale, offer, distribution, or advertising of a product

The burden of proof lies on the plaintiff to establish that the trademark is
being used in trade and such usage has caused or likely to cause him loss. For
instance, in Titan Co. Ltd. v. Rohit Kumar Jain & ors., CS(COMM) No. 380/2019
dated 29.07.19, the Titan Company filed a trademark infringement suit against
counterfeit sellers, and Snapdeal, an online website known for selling
commodities, alleging the sale of counterfeit/infringing Fastrack branded watches
on their website. Delhi High Court held such publication in website to be usage
of a mark in trade and passed an ex-parte ad-interim injunction restraining the
sellers from marketing, selling or dealing with goods bearing the marks TITAN
and FASTRACK of Titan. The High Court further directed Snapdeal to take down
the products from its website within 24 hours of the said order.

D. The defendant’s use of the trademark is likely to confuse consumers.

Consumer confusion can be said to be the ultimate test for adjudicating a
trademark infringement case. The likelihood, similarity of the usage of marks
are often tested in the background of consumer confusion.

Illustration 1 - In Hotel Panchavati & anr. v. The Panchavati Hotel, 2019 SCC Online
Bom 6584, the Hotel Panchavati, a well-known hospitality service provider filed a
request for a trademark injunction to restrain the Panchvati Hotel from infringing
and passing off on the former’s registered trademark “Panchavati” in respect of
hotel and food services. In the first week of 2019, Hotel Panchavati came across
the existence of  the domain name www.hotel-panchvati-pachmarhi-
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mptdc.hotelsgds.com running identical services under the deceptive trademark
‘Panchvati’. The Bombay High Court observed that Hotel Panchavati had obtained
wide and enviable reputation and goodwill due to its open and continuous use
of the mark since early 80’s. In its further observation, the Court stated that it
would cause public confusion considering the close similarity in the trademarks
and the nature of business, and therefore, an ex-parte interim injunction was
passed against the Panchvati Hotel from using the descriptively similar name.

Illustration 2 - Cadila Health Care Ltd. v. Cadila Pharmaceutical Ltd., (2001) 5 SCC
73. In this case, the parties to the case were the successors of the Cadila group.
The dispute arose on the issue of selling of a medicine by the defendant under
the name “Falcitab” which was similar to the name of a medicine which was
being manufactured by the plaintiff under the name “Falcigo”. Both the drugs
were used to cure the same disease and hence, the contention was that the
defendant’s brand name is creating confusion between the consumers. Injunction
was demanded by the plaintiff. As a defence, the defendant claimed that the
prefix “Falci” has been derived from the name of the disease, i.e., Falcipharam
malaria. The Hon’ble Supreme Court whilst laying down guidelines for adjudication
of such matters held that it is important that confusion of marks should be strictly
prevented in pharmaceuticals and drugs. The Court, thereby, held that in medical
products much more precaution and care must be taken with regards to the
names of the brand because likelihood of damage owing to confusion to a
consumer can have serious consequences. Therefore, being phonetically similar
shall amount to being deceptively similar. The Judgment identified the following
criteria in order to decide an action of passing off on the basis of unregistered
trademark :

 The nature of the marks (i.e. whether they are word, label or composite
marks);

 The degree of resemblance between the marks;

 The nature of the goods for which they are used as trademarks;

 Similarities in the nature, character and performance of goods of rival
traders;

 The class of purchasers who are likely to buy goods bearing the marks;

 The method of purchasing the goods or placing orders;

The parameters laid down above are not exhaustive but illustrative in nature
as the Hon’ble Court acknowledged ‘Other circumstances that may be relevant’
as another factor as well. Hence, when adjudicating cases pertaining to ‘passing
off’ the facts of the case matter heavily.
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Landmark Judgments:

Enumerated below are landmark Judgments on the topic of trademark
infringement so as to broaden the understanding of the subject.

1. Celebrity merchandising : Star India Private Limited v. Leo Burnett (India)
Private Limited, 2002 SCC Onilne Bom 942

This case is the first and a landmark judgement on the issue of celebrity
merchandising. In this case, Hon’ble Bombay High Court dealt with the issue of
celebrity merchandising. In this case, the plaintiff approached the High Court
claiming that they have the absolute rights to the serial ‘KYUKI SAAS BHI KABHI
BAHU THI’ and the ‘Tide detergent’ advertisement prepared by the defendant
no.2 involved similar characters as that of their serial which might give an
impression that the “tide detergent’ product launched by defendant no.2 is
endorsed by them. The plaintiffs further claimed that the characters of the serial
have acquired distinct uniqueness and any work involving the characters will
give an impression that the product is connected to the plaintiff.

The Hon’ble High Court held that to succeed in a case of character
merchandising the plaintiffs must establish as a fact, by material and evidence,
that the public would look at the character and consider it to represent the
plaintiffs or to consider the product in relation in which it is used as has been
made with the plaintiffs’ approval.’’ In this case, the likelihood of real damage
was not found to be meted out. The court held that there is no irreparable loss
to the plaintiff and in case a damage takes place, a monetary compensation
could be meted out. Hence, the case was dismissed.

2. First Landmark decision on the protection of IP rights on the Internet
-Yahoo! Inc. v Akash Arora & anr., 1999 SCC Online Del 133:

The brief facts of the case are that the defendant was running a website
under the name ‘Yahoo India!’, the plaintiff Yahoo! Inc approached the court
praying that the defendant be restrained from using such a domain name on
the ground that it is deceptively similar and creates an impression of association
with their domain. The Hon’ble Delhi High Court held that ‘’the domain name
serves same function as the trademark and is not a mere address or like finding
number on the Internet and, therefore, it is entitled to equal protection as
trademark. It was further held that a domain name is more than a mere Internet
address for it also identifies the Internet site to those who reach it, much like a
person’s name identifies a particular person or more relevant to trade mark
disputes, a company’s name identifies a specific company.’’

In this case, the domain name of the plaintiff ‘Yahoo!’ and defendant ‘Yahoo
India!’, were inferred to be nearly identical and phonetically similar and it was
inferred that there existed a likelihood of public confusion giving an impression
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that the defendant is associated with plaintiff. The case of the plaintiff succeeded
and the defendant was restrained from using the domain name of ‘yahoo! India!’.
This case is the first in the country which acknowledged and protected the IP
internet rights and also known for being a landmark judgment on the issue of
‘cyber squatting’

3. Rights of Prior User of Trademark Prevails over Registered
Proprietor- M/s R. J. Components and Shafts v. M/s Deepak Industries Limited,
2017 SCC Online Del 11071

This case was instituted by one, Rajeev Kumar who claimed to be the sole
proprietor of M/s. R.J. Components & Shafts (Plaintiff Company) against the
Defendants to restrain them in any manner using the plaintiff’s registered
trademark NAW. The Plaintiff alleged that the defendants in the case who are
also engaged in a similar business have recently started manufacturing gears
and have adopted an exactly similar trademark NAW of the plaintiff. Hon’ble
Delhi High Court recognized the legal principle of prior use of a mark. The Court’s
verdict in the case has reiterated the law that prior user of a trademark will
override the subsequent user even if the subsequent user has registered the
trademark. The court granted injunction against the defendant thereby
restraining them from usage of such trademark.

4. Acquiescence is a valid defence in Trademark Infringement Suit:
Makemytrip (India) Private Limited v. Orbit Corporate Leisure Travels,
CS(COMM) 643/2017 Decided on 13 December 2017

In this case, Delhi High Court delved into the law of acquiescence. Facts of
the case are that the Plaintiff was aware of the Defendant’s mark and still did
not take any action for long. It was held that Delay perse may not be a defence
but the plaintiff knew about the defendant’s business since 2013 and let the
defendant run the trademark GETMYTRIP and invest money in the same. The
Delhi High Court while referring to If a registered proprietor of a mark ignores
repeated infringements of its mark then it can even be considered as an
abandonment of its mark. In view of the settled position of law of acquiescence,
the Court did not restrain the Defendant from using the mark GETMYTRIP which
Plaintiff alleged was deceptively similar to its mark MAKEMYTRIP.

5. For a trademark renewal, sending of O-3 Notice mandatory prior to
trademark removal: Kleenage Products (India) Private Limited v. The Registrar
of Trademarks & Ors., 2018 SCC Online Bom 46

In this recent case, the Bombay High Court has reiterated the settled
principle of Trademark Law that a mark cannot be removed from the register of
trademarks for non-renewal unless the Registrar of Trademarks has sent O-3
Notice to the registered proprietor of the mark. The petitioner in the case was
aggrieved by removal of its registered trademark KLITOLIN for non-renewal by
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the Respondent from Register of Trademarks and accordingly, prayed that the
Court direct the respondent to allow restoration and renewal the impugned mark.
The court allowed the same on the ground that the notice was not issued to the
plaintiff before the trademark removal.

6. Any drawback in renewal application has to be communicated to
the applicant: M/s Epsilon Publishing House Pvt. v. Union of India, 2017
SCC Online Del 10607

The Hon’ble Delhi High Court in the instant case has emphasized on the
legal proposition that a registered proprietor of a trademark cannot be penalized
for non-compliance of rules by the Registrar of Trademarks without extending
an opportunity for hearing. Thus, any deficiency in a renewal application has to
be communicated to the registered proprietor, so that the proprietor gets the
opportunity to cure the defects in application. However, if no deficiency is
communicated then, the disputed mark cannot be later removed from the Register
of registered trademarks.

Conclusion

A trademark infringement results in unimaginable loss to the plaintiff. In
many a cases, such infringement not only results in monetary damage but also
impacts the goodwill of the business. It is for this very reason, that in a case
where it is prima facie established that the alleged usage has caused confusion
to public then, the courts are duty bound to presume such a scenario in
accordance to section 29(3) of the Act. Section 29(7) of the Act extends the
ambit of trademark infringement to even material intended to be used for labelling
or packaging goods and also, to advertisements of goods or services. Mens rea
has been given due importance, for a provision has also been carved out by
providing that the infringer whilst causing infringement must have known or  had
reason to believe that the application of the mark was not duly authorised by
the proprietor or a licensee. With the growth of economy, the law of Trademark
is constantly evolving in our country. Increasingly, the courts are confronting
the disputes pertaining to trademark infringement. The above mentioned
illustrative case laws amongst many settled propositions, establish the proactive
role taken up by Judiciary in Intellectual property matters so as to safeguard the
interest of traders and consumers.
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PROCEDURE OF DELAYED REGISTRATION OF
BIRTHS AND DEATHS

Varun Chouhan
Civil Judge, Junior Division

Tehsil-Udaipura, Dist. Raisen

INTRODUCTION

Recently, Hon’ble High Court of Madhya Pradesh in the matter of Kallu
Khan v. State of M.P. and ors. [Writ Appeal No. 120 of 2021 (Gwalior Bench) order
dated 11.02.2022] has struck down Rule 9 of the Madhya Pradesh Registration
of Births and Deaths Rules, 1999 (in short Rules of 1999), which  empowers the
Executive Magistrate to deal with matters relating to delayed registration of births
and deaths. In the aforesaid matter, it has been categorically held that the said
Rule 9 is against the legislative intent, since section 13(3) of the Registration of
Births and Deaths Act, 1969 (in short Act of 1969) only authorizes Judicial
Magistrate First Class or Metropolitan Magistrate to verify the correctness of
delayed registration of births and deaths.

Before this pronouncement, almost all applications for delayed registration
of births and deaths in the State of Madhya Pradesh were entertained by Executive
Magistrates. After the aforesaid judgment, there is a steep rise in filing of such
applications before the Judicial Magistrates First Class. Since, detailed procedure
is not provided both in the Act and Rules, there is a need to address the procedure
to be followed in dealing with such applications and allied issues therewith. This
article is an attempt to address the same.

RELEVANT PROVISIONS

In order to move further, it is vitally important to refer section 13(3) of the
Act of 1969, which reads as under –

“13. Delayed registration of births and deaths:-

(1) Any birth or death of which information is given to the Registrar after
the expiry of the period specified therefore but within thirty days of its
occurrence, shall be registered on payment of such late fee as may
be prescribed.

(2) Any birth or death of which delayed information is given to the Registrar
after thirty days but within one year of its occurrence shall be
registered only with the written permission of the prescribed authority
and on payment of the prescribed fee and the production of an affidavit
made before a notary public or any other officer authorised in this
behalf by the State Government.

(3) Any birth or death which has not been registered within one year of its
occurrence, shall be registered only on an order made by a magistrate
of the first class or a Presidency Magistrate after verifying the correctness
of the birth or death and on payment of the prescribed fee.
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(4) The provisions of this section shall be without prejudice to any action
that may be taken against a person for failure on his part to register any
birth or death within the time specified therefore and any such birth or
death may be registered during the pendency of any such action.”

From the perusal of the above section, it is clear that when any birth or
death is not registered within one year of its occurrence, it will only be registered
after verification of the correctness of birth or death. This verification can only
be done by the Judicial Magistrate First Class. After verification, the order shall
be made in connection to the delayed registration of death or birth.

WHAT IS EXPECTED FROM JMFCS?

The term ‘verification’ in normal parlance means to establish the accuracy
or to confirm or to substantiate in law by oath. Therefore, the Judicial Magistrate
First Class is required to gauge the accuracy concerning the correctness of
births or deaths. In the matter of Kallu Khan (supra), it has also been held that:-

“33. Section 3(4)(a) establishes authority of JMFC in the realm of
Section 13(3) of Act of 1969 because appreciation or sifting of evidence
or the formulation of any decision which exposes any person to any
punishment or any penalty or detent ion in custody pending
investigation etc. is in the domain of Judicial Magistrate only. Here
section 23 of Act of 1969 talks about penalties and any omission or
failure on the part of a person as referred in said provision may attract
penalty and therefore, delayed registration of births and deaths is a
serious business which can only be resolved by way of appropriate
proceedings before JMFC because of operation of section 13(3) of
Act of 1969 which involves appreciation/sifting of evidence and use
of all the adjudicatory tools to reach to the conclusion.”

Hence, it becomes clear that section 3(4)(a) of the CrPC has applicability
in relation to section 13(3) of the Act of 1969. Section 3(4)(a) of the CrPC contains
provision related to the jurisdiction of a Judicial Magistrate in matters where
there is an involvement of the appreciation or shifting of evidence or formulation
of any decision thereon. It becomes evident that while dealing with the
applications for verification of delayed registration of births and deaths, JMFC
need to record and appreciate evidence. This process also involves  shifting of
evidence and formulation of the decision thereon.

PROCEDURE TO BE FOLLOWED

No procedure is laid down either in CrPC or the Act of 1969 or Rules of
1999 regarding verification of delayed registration of births and deaths. Hon’ble
High Courts of Gujarat and Karnataka have had opportunity to deal with the
procedure which can be followed by JMFCs while dealing with the verification of
delayed registration of births and deaths.

In matter of Karimabibi w/o Gulam Mohammad Mustufa Karodiawad and ors
v. Ankleshwar Municipality, AIR 1998 Guj. 42, the Hon’ble High Court of Gujarat
has laid down the procedure, which in a nutshell, is as under –
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(1) The applicant shall state the grounds/reasons in the application
regarding the delay, that is why the earlier entry in the death or birth
register could not be made and why he could not give the information
regarding the same to the competent authority. There must be specific
averments in the application so as to justify the delay.

(2) The purpose for which the applicant applies for the registration must
also be mentioned in the application.

(3) The applicant must also mention the necessary details of the persons
who are going to be affected/likely to be affected by the prospective
entries. Thereafter, the magistrate should issue notice to the people
who are likely to be affected by the entries.

(4) The issuance of the proclamation as required while issuing the
succession certificate must be insisted upon.

Similarly, in the case of Smt. Muniyamma, C. Sandeep Babu v. Devegowda,
the Tahsildar, 2014 (1) KarLJ 714, Hon’ble High Court of Karnataka opined:

“The applicant has to state at least the following particulars
in the application filed under Section 13(3) of the Act for
entering the date of death:

(i) The reasons/grounds as to why entry in the death
register could not be made earlier and why he could
not give information regarding the same to the
competent authority.

(ii) The purpose for which he wants entry in the death
register.

(iii) Wife and children of the deceased have to be made
parties in the application as also the Jurisdictional
Registrar of Births and Deaths.

(iv) The particulars of the person/persons, who are likely
to be affected by the entry in the death register.

(v) The Magistrate can also direct the applicant to furnish
such other particulars as he may deem fit and proper
in the circumstances of the case.

(vi) If the application contains the above particulars, the
Magistrate should not only issue not ice to the
respondents but also to those persons who are likely
to be affected by the order. He should also direct the
issue of notice in two local daily newspapers, one of
them should be in vernacular language, having wide
circulation. The Magistrate may also issue such other
directions as he may deem fit and proper depending
upon the facts of the case. He should hold an enquiry
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and pass appropriate orders thereon in accordance
with law. If there is a serious dispute with regard to the
date of death, the Magistrate has to dismiss the petition
with liberty to the parties to approach the Civil Court
for appropriate reliefs.”

Thus, the above procedure can be followed by the JMFC while dealing with
the matter involving verification of the correctness of births and deaths. Moreover,
evidence should also be recorded and public record can also be requisitioned
whenever it appears to be expedient for the just decision of the application.
Procedure of summons trial may be followed as these proceedings are not
summary in nature. Thereafter, being satisfied with the correctness of birth or
death, an order shall be made by the JMFC. On the basis of this order, the
delayed registration of birth and death can be made in the concerning registers
by the appropriate authority. In the event where there is a dispute regarding
correctness or in relation to the date of birth/death, the application shall be
dismissed and the applicant can proceed to the civil court for appropriate relief.

Considering the objective of verification of delayed registration of births
and deaths and above judicial pronouncements, the appropriate procedure,
which can be followed by the JMFCs may be suggested as under –

(1) The applicant shall specifically state in the application as to under
what circumstances he could not cause entries to be made in Birth/
Death Register and the reason behind not giving relevant information
to the competent authority within prescribed time.

(2) The applicant shall also specifically mention purpose for which he
requires entries.

(3) The applicant shall make a true and full disclosure concerning the
people who are affected or likely to be affected by entries to be made
in the register. The manner, in which they are going to be affected,
shall also be mentioned precisely.

(4) The jurisdictional Registrar of Death and Birth should also be made a
party. In case of the deceased person, in relation of whom entries are
required to be made in death register, spouse and children (if any)
should also be made parties to the proceedings.

(5) Looking into the facts and circumstances, JMFC may also direct applicant
to furnish such other particulars, as are required for just decision.

(6) The applicant shall submit the application supported with affidavit after
the payment of prescribed court fees, and process fees as per rule
546 and 546-A of the M.P. Rules and Orders (Criminal).

(7) Notice should be issued to respondents who are affected or likely to
be affected by the proposed entries.

(8) Notice should also be published in at least one local daily having
wide circulation in the concerned area.
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(9) Thereafter, the inquiry may be initiated. The evidence on oath shall
be taken thereon. More so, the public record may be also requisitioned
by the JMFC. For e.g., record of public hospital etc. Subsequently,
the order can be passed.

(10) If the JMFC verifies the correctness of birth or death, then the order
should be made directing the Registrar to register the birth or death
accordingly. In the event, JMFC is not satisfied with the correctness
of birth or death, application should be rejected.

(11) JMFC may follow the procedure of summons trial for recording of
evidence in such cases.

(12) Thereafter, the applicant can move to civil court for appropriate
remedy.

NATURE OF ORDER OF JMFC

Since, the proceedings before JMFC are of summary nature, the order
passed by JMFC on application preferred u/s 13(3) of the Act of 1969 shall be
limited to the registration of birth or death and for issuance of relevant certificate.
Such order will not be conclusive or final adjudication upon the date of birth or
death of the person concerned. As held by Hon’ble High Court of Karnataka in
Smt. Muniyamma, C. Sandeep Babu (supra), affected party may move to civil
court for final adjudication of their claims.

REGISTRATION OF APPLICATIONS

Applications u/s 13(3) of the Act is not enumerated in the list of cases to be
registered as Miscellaneous Judicial Case under Rule 575, Rules and Orders
(Criminal). However, since they require adjudication and are of quasi-judicial
nature, such applications may be registered as Miscellaneous Judicial Case
(MJC) in the same manner as applications u/s 12 of the Protection of Women
from Domestic Violence Act, 2005 are registered.

COURT FEES

Schedule II, Article 1 of the Court Fees Act, 1870 is applicable to the
applications filed u/s 13(3) of the Act of 1969 and court fees of ` 10/- is payable
thereon. Further, ` 100/- is payable as process fee as per Rules 546 and 546-
A MP Rules and Orders (Criminal) which has to be amalgamated with the court
fees payable with main application.

CONCLUSION

The process of verification of delayed registration of births and deaths is
an important function as it has central role to play in juvenile justice system, issuance
of passport, service matters and guardianship also in various innumerable
proceedings. The abovementioned procedure may be followed by the JMFCs so as
to perform the task of verifying the correctness of births or deaths.
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¼bl LrEHk ds vUrxZr e/;izns'k ds v/khuLFk U;k;ky;ksa ds U;k;k/kh'kksa }kjk vdkneh ds
laKku esa ykbZ xbZ fof/kd leL;kvksa dk mi;qDr gy izLrqr djus dk iz;kl fd;k tkrk gSA bl
LrEHk ds fy;s U;k;k/kh'kx.k viuh fof/kd leL;k,a vdkneh dks Hkst ldrs gSaA p;fur leL;kvksa
ds lek/kku vkxkeh vadks esa izdkf'kr fd;s tk,axsA½

;fn ifjokn ij lafLFkr ekeys esa fopkj.k U;k;ky; }kjk n.Mkns'k fn;k x;k gS vkSj ifjoknh
dks yxrk gS fd og vi;kZIr gS rc ifjoknh dks D;k mipkj miyC/k gS ;g iz'u izk;%
U;k;ky; ds le{k vkrk gSA ,sls ekeyksa esa pw¡fd n.Mkns'k fn;k x;k gS bl dkj.k nks"keqfDr
ds fo:) vihy ds izko/kku ykxw ugha gksrs gSA /kkjk 372 ds ijUrqd esa ̂ ^ihfM+r^^ dks fdUgha
ekeyksa esa vihy izLrqr djus dk vf/kdkj fn;k x;k gS fdUrq U;k;n`"Vkar /keZohj flag
fo:) jkejkt flag] 2011¼1½ ,eih,pVh 491 ds vuqlkj ifjokn ij lafLFkr ekeyksa esa
ifjoknh] ^^ihfM+r^^ dh Js.kh esa ugha vkrk gS vr% ifjoknh /kkjk 372 ds ijUrqd ds vUrxZr
vihy izLrqr ugha dj ldrk gSA ifjokn ij lafLFkr ekeyksa esa ifjoknh dks dsoy nks"keqfDr
ds fo:) vihy izLrqr djus dk vf/kdkj fn;k x;k gS tks /kkjk 378¼4½ ds vUrxZr mPp
U;k;ky; esa dh tk ldrh gSA lafgrk ds vUrxZr ifjoknh dks n.Mkns'k eas of̀) ds fy, vihy
dk dksbZ izko/kku ugha gSA

U;k;n`"Vkar Vh- t;jktu ¼1999 lhvkj,yts 1856½ dsjyk ds vuqlkj ,sls ekeyksa esa
ifjoknh l{ke U;;ky; ds le{k iqujh{k.k ;kfpdk izLrqr dj ldrk gSA bl lEca/k esa
latho feJk fo:) eukst tSu] 2002 lhvkj,yts 1704 ,eih voyksduh; gSA



finding

flfoy izfØ;k lafgrk dh /kkjk 96 ewy fMØh dh vihy ls lacaf/kr gS ftldh izfØ;k vkns'k
41 esa mYysf[kr gSA blls Li"V gS fd ewy fMØh dh vihy gksrh gS u fd fu.kZ; dhA ysfdu
;fn fu.kZ; esa dksbZ fu"d"kZ oknh ds fo:) fn;k tkrk gS rc ;g iz'u mRiUu gksrk gS fd
;fn fMØh oknh ds i{k esa gS rks D;k oknh dsoy ml fu"d"kZ ds fo:) vihy izLrqr dj
ldrk gS\ ;fn /kkjk 96 rFkk vkns'k 41 dks fopkj esa fy;k tk, rks dsoy fu"d"kZ ds fo:)
ml i{kdkj dh vihy izpyu'khy ugha gS ftlds i{k esa fMØh ikfjr dh xbZ gSA mnkgj.k
ds fy, ;fn  }kjk  ds fo:) /kkjk 12¼1½¼,½ rFkk 12¼1½¼bZ½ LFkku fu;a=.k vf/kfu;e ds
vUrxZr okn izLrqr fd;k tkrk gS vkSj fopkj.k U;k;ky; }kjk dsoy /kkjk 12¼1½¼,½ ds



JOTI JOURNAL - JUNE 2022 -  PART I 158

vUrxZr vk/kkj izekf.kr ekurs gq, fu"dklu dh fMØh ikfjr dh tkrh gS rc /kkjk 12¼1½¼bZ½
ds vk/kkj ds laca/k esa fu"d"kZ ds fo:) oknh vihy ugha dj ldrk gS D;ksafd fMØh oknh
ds i{k esa gS ysfdu oknh ml fu"d"kZ dks Økl vkCtsD'ku ds tfj;s pqukSrh ns ldrk gSA ysfdu
;fn ,slk fu"d"kZ jsl tqfMdsVk dk izHkko j[krk gS rks ,sls fUk"d"kZ ds fo:) vihy
izpyu'khy gksrh gS bl laca/k esa U;k;n`"Vkar xasnkyky fo:) j?kqukFk] 2006 ¼4½
,eih,yts 510 voyksudh; gSA blds vfrfjDr U;k;ǹ"Vkar jtr fo/kkFkhZ fo:) ujsUnz
xksiky] 2006 ¼2½ ,eih,yts 545 ds vuqlkj fopkj.k U;k;ky; }kjk fudkys x;s dsoy
fu"d"kZ ds fo:) dksbZ vihy ugha dh tk ldrh gSA ysfdu ,slk fu"d"kZ ;fn fMØh ds
fØ;k'khy Hkkx esa gS rc mlls O;fFkr O;fDr mlds fo:) vihy dj ldrk gSA vr% Li"V
gS fd dsoy fu"d"kZ ¼finding½ ds fo:) vihy izpyu'khy ugha gS fdUrq ;fn ,slk fu"d"kZ
jsl tqfMdsVk dk izHkko j[krk gS vFkok fMØh ds fØ;k'khy Hkkx esa gS rc vihy dh tk
ldrh gSA



/kkjk 164 n.M izfØ;k lafgrk vfHk;qDr }kjk dh tk jgh laLohÑfr rFkk lk{kh ds dFku
ys[kc) fd, tkus dk izko/kku djrh gSA /kkjk 164 ds v/khu ys[kc) lk{kh ds dFkuksa dks
/kkjk 161 ds vUrxZr vUos"k.k vf/kdkjh }kjk ys[kc) dFku ls mPp LFkku ij j[kk x;k gS
vkSj bldk vf/kd egRo gSA eftLVªsV dks lk{kh ds dFku ys[kc) djus esa mPpre U;k;ky;
}kjk U;k;n`"Vkar dukZVd jkT; fo:) f'koUuk] ¼2014½ 8 ,llhlh 913 esa fn, funsZ'kksa
ds vuqlkj dFku ys[kc) djuk pkfg,A dHkh&dHkh vUos"k.kdrkZ ml lk{kh ds dFku
ys[kc) djus dh izkFkZuk djrs gSa ftldk dFku iwoZ esa /kkjk 164 ds v/khu ys[kc) fd;k
tk pqdk gSA ;|fi lafgrk esa lk{kh ds dFku nqckjk ys[kc) djus ij dksbZ jksd ugha gS ysfdu
tc ,d ckj eftLVªsV }kjk U;kf;dr% dk;Z djrs gq, lk{kh ds dFku ys[kc) fd, tk pqds
gSa rc vUos"k.k vf/kdkjh ;fn ml lk{kh ds nqckjk dFku vfHkfyf[kr djus dk okaNk djrk
gS rc eftLVsªV dks mlds mn~ns'; dks ckjhdh ls le>uk pkfg, D;ksafd orZeku esa dbZ ,sls
ekeys ns[ks x, gSa ftuesa lk{kh igys ys[kc) dFku esa vfHk;kstu dh dgkuh dk leFkZu djrk
gS ysfdu i'pkrorhZ izØe ij ;k rks vfHk;qDr ls le>kSrk gksus ds dkj.k ;k vU;Fkk og vius
dFku cnyuk pkgrk gS vkSj cnyh gqbZ ifjfLFkfr;ka crkdj lk{kh dk iqu% dFku dk iz;kl
fd;k tk ldrk gSA ,sls ekeyksa esa nqckjk dFku ys[kc) djokus dk ,dek= mn~ns'; iwoZ
ys[kc) dFkuksa ds izHkko dks lekIr djuk gks ldrk gS rc nqckjk dFku ys[kc) djuk
;qfDr;qDr ugha gksxkA ysfdu ;fn vUos"k.k esa dqN u;s rF; Kkr gq;s gaS ftlds lEca/k esa
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vUos"k.k vf/kdkjh lk{kh ds nqckjk dFku ys[kc) djokuk pkgrk gS rc ,slh vkiokfnd
ifjfLFkfr;ksa esa fof/k esa nqckjk dFku ys[kc) djus ij dksbZ jksd ugha gSA

bl lEca/k esa U;k;n`"Vkar uQhlk fo:) mRrj izns’k jkT;] 2015 lhvkj,yts 4111
¼byk½] euh”"kk lkgw fo:) mRrj izns'k jkT;] Cri. Misc. W.P. No. – 2027@2028
fnukad 19-03-2018 ¼byk-½ rFkk /kesZUæ@i=k fo:) mRrj izns'k jkT;] Cri. Misc.

Bail Application No. – 31695@2021 fnukad 01-10-2021 ¼byk-½ voyksduh; gSA



/kkjk 401¼5½ na-iz-la- ds vuqlkj tgka bl lafgrk ds v/khu vihy gksrh gS fdUrq mPp
U;k;ky; dks fdlh O;fDr }kjk iqujh{k.k ds fy;s vkosnu fd;k x;k gS vkSj mPp U;k;ky;
dk ;g lek/kku gks tkrk gS fd ,slk vkosnu bl xyr fo'okl ds vk/kkj ij fd;k x;k
Fkk fd mlls dksbZ vihy ugha gksrh gS vkSj U;k; ds fgr esa ,slk djuk vko';d gS rks mPp
U;k;ky; iqujh{k.k ds fy;s vkosnu dks vihy dh vthZ eku ldrk gS vkSj ml ij rn~uqlkj
dk;Zokgh dj ldrk gSA ;g mi/kkjk iqujh{k.k vkosnu dks vihy dh ;kfpdk esa lEifjofrZr
djus dh foosdk/khu 'kfDr;k¡ mPp U;k;ky; esa fufgr djrh gSA ;g rc izHkko esa vkrh gS
tc & 1- vihy gks ldrh gks( 2- ijarq bl xyr fo'okl dh vk/kkj ij fd vihy ugha gks
ldrh iqujh{k.k vkosnu dj fn;k x;k gS( 3- mPp U;k;ky; ;g vuqHko djrk gS fd
iqujh{k.k dks vihy esa lEifjofrZr fd;k tkuk U;k; fgr esa vko';d gSA

vc iz'u ;g gS fd D;k ls'ku U;k;ky; dks mDr 'kfDr;k¡ izkIr gaS \ /kkjk 399¼2½ na-iz-la-
iqujh{k.k ds laca/k esa ls'ku U;k;ky; dks ;g 'kfDr iznku djrh gS fd tgka ls'ku U;k;ky;
ds le{k iqujh{k.k ds :i esa dksbZ dk;Zokgh mi/kkjk ¼1½ ds v/khu izkjaHk fd xbZ gS ogka
/kkjk 401 dh mi/kkjk ¼2½] ¼3½] ¼4½ vkSj ¼5½ ds mica/k] tgka rd gks lds ,slh dk;Zokfg;ksa
ij ykxw gksaxs vkSj mDr mi/kkjkvksa esa mPp U;k;ky; ds izfr funsZ'kksa dk ;g vFkZ yxk;k
tk;sxk fd os ls'ku U;k;k/kh'k ds izfr funsZ'k gSA vFkkZr iqujh{k.k ds ekeys esa ls'ku U;k;ky;
dh 'kfDr;k¡ mPp U;k;ky; ds leku gSA U;k;n`"Vkar lqyseku [kku fo:) eksgEen
vCnqy uthj vyQk:d ,oa vU;] vkijkf/kd iqujh{k.k Øekad 26@2013 fu.kZ;
fnukad 30-08-2013 esa ;g vo/kkfjr fd;k x;k gS fd /kkjk 399¼2½ na-iz-la- lgifBr /kkjk
401¼5½ na-iz-la- ds vuqlkj ls'ku U;k;ky; dks ;g ns[kuk pkfg;s fd D;k iqujh{k.k dks vihy
esa lEifjofrZr fd;k tkuk U;k; fgr esa vko';d gS vkSj ;fn og ,slk ikrk gS rks iqujh{k.k
;kfpdk dks vkijkf/kd vihy esa ifjofrZr fd;k tk ldrk gSA ysfdu ;gka ;g /;ku j[kuk
vko';d gksxk fd ,slk lEifjorZu l= U;k;ky; }kjk ifjokn ij lafLFkr ekeys esa
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nks"keqfDr ds fo:) izLrqr vihy esa ugha fd;k tk ldsxk D;kasfd ifjokn ij lafLFkr ekeys
esa nks"keqfDr ds fo:) dsoy /kkjk 378¼4½ na-iz-la- ds vUrxZr mPp U;k;ky; esa gh dh tk
ldrh gSA

vkijkf/kd vihy dks iqujh{k.k ;kfpdk esa lEifjofrZr fd;s tkus ds laca/k esa naM izfØ;k
lafgrk ds varxZr dksbZ fof'k"V izko/kku ugha gS ijarq ls'ku U;k;ky; U;k; ds mn~ns';
dh iwfrZ ds fy;s ,slk djus esa l{ke gSA U;k;n`"Vkar ,Q- izoh.k fo:) VhMh uk;Mw]
vkijkf/kd vihy Øekad&1257@2002 fu.kZ; fnukad 20-04-2009 esa bl iz'u dk
fu/kkZj.k fd;k x;k gS fd n.M izfØ;k lafgrk esa vkijkf/kd vihy dks iqujh{k.k ;kfpdk esa
ifjofrZr djus dk dksbZ izko/kku ugha gS] rc fdl vk/kkj ij vihy dks iqujh{k.k ;kfpdk
esa lEifjofrZr fd;k tk ldrk gS\ bl laca/k esa bykgkckn mPp U;k;ky; }kjk txchj ,oa
vU; fo:) LVsV vkWQ iatkc] ,-vkbZ-vkj- 1998 ,llh 3130 ds U;k;n`"Vkar dk
voyEc fy;k x;k] ftlesa mPpre U;k;ky; us ;g vo/kkfjr fd;k fd mPp U;k;ky; esa
iqfyl fjiksVZ ij lafLFkr ekeys dh nks"keqfDr ds fo:) vihy ifjoknh }kjk izLrqr ugha dh
tk ldrh rc ,slh vihy dks mPp U;k;ky; }kjk iqujh{k.k esa lEifjofrZr dj lquk tkuk
pkfg;sA bykgkckn mPp U;k;ky; us ;g fu/kkZfjr fd;k fd fcuk fdlh fof'k"V izko/kku
ds Hkh] U;k; ds mn~ns'; dh iwfrZ ds fy;s vkijkf/kd vihy dks iqujh{k.k esa ifjofrZr dj lquk
tk ldrk gSA

bl laca/k esa U;k;ǹ"Vkar egs'k dqekj ,oa vU; fo:) jkT;] 1978 lhvkj,yts 390 Hkh
voyksduh; gS ftlesa vihy dks iqujh{k.k esa rFkk iqujh{k.k dks vihy esa lEifjofrZr djus
dk vfHker fn;k x;k gS ysfdu iqujh{k.k ;kfpdk dks vkijkf/kd vihy esa ifjofrZr djrs
le; ifjlhek fof/k ds izko/kkuksa dks Hkh /;ku esa j[kuk gksxkA
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108. ARBITRATION AND CONCILIATION ACT, 1996 – Section 34
Rewriting of contract – Award based on changed circumstances after
execution of contract does not mean that the contract has been
rewritten by the Arbitrator.

State of Haryana v. Shiv Shankar Construction Company and
anr.
Judgment dated 14.12.2021 passed by the Supreme Court in Civil
Appeal No. 7379 of 2021, reported in (2022) 3 SCC 109

Relevant extracts from the judgment:

Now the submission on behalf of the appellant is that by awarding
Rs. 45,000/- per km per month the Arbitrator has rewritten the contract with
respect to the amount payable than what was specified in the contract. It is
urged that under the contract mutually agreed contractual rate was Rs.1,000/-
per km per month and therefore any amount higher than Rs.1,000/- per km per
month is beyond the terms and conditions of the contract, is also without
substance. It is noted that at the time when the contract was entered into the
mutually agreed, the rate fixed was Rs.1,000/- per km per month and the
estimated traffic was 3364 PCUS per day. The cause of action arose subsequently
due to diversion of traffic from Palwal Aligarh Road and plying of more heavy
vehicles due to which the contractor was required to incur additional expenditure
for maintenance of the road. Therefore, the contractor was entitled to the loss
on account of the additional expenditure incurred for maintenance of the road
due to increase in the traffic because of the closure of the Palwal Aligarh Road
and diversion of the traffic to the present road. Therefore, by no stretch of
imagination it can be said that there was rewriting the terms of the contract as
submitted on behalf of the appellant.



*109. CIVIL PROCEDURE CODE, 1908 – Section 9
SPECIFIC RELIEF ACT, 1963 – Section 34
Jurisdiction of Civil Court – Jurisdiction to decide nature of sale
deed is vested with the Civil Court and not with the Revenue Courts.

NOTES ON IMPORTANT JUDGMENTS
PART - II
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Naresh Soni v. Shankar Singh
Order dated 13.07.2021 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Petition No.1333 of 2021,
reported in 2022 (1) MPLJ 592



*110.CIVIL PROCEDURE CODE, 1908 – Sections 10 and 151
(i) Stay of suit – Applicability of Section 10 – Test is whether on

final diceision being reached in the previously instituted suit,
such decision would operate as res judicata in the subsequently
instituted suit.

(ii) Consolidation of suits – In previously instituted suit, relief of
injunction was sought and in subsequently instituted suit relief
of declaration and injunction were sought – Final decision in
previously instituted suit would not operate as res judicata in
the subsequent suit – To avoid multiplicity of proceedings,
consolidation of both suits would be in the interest of justice.

i

ii

Pooja Soni v. Dinesh Kumar and ors.
Order dated 12.11.2021 passed by the High Court of Madhya Pradesh
in Miscellaneous Petit ion No.600 of 2019, reported in
2022 (1) MPLJ 703



111. CIVIL PROCEDURE CODE, 1908 – Secton 96 r/w Order 41 Rule 31
First appeal – Mandatory requirements – Conscious application of
mind must be reflected in the judgment of the Appellate Court and
findings on all questions of fact and law must be supported by
reasons – Arguments rendered by parties should also be mentioned
in the judgment.
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Manjula and ors. v. Shyamsundar and ors.
Order dated 27.01.2021 passed by the Supreme Court in Civil Appeal
No. 6744 of 2013, reported in (2022) 3 SCC 90

Relevant extracts from the order:

Section 96 of the Code of Civil Procedure, 1908 (for short, ‘CPC’) provides
for filing of an appeal from the decree passed by a court of original jurisdiction.
Order 41 Rule 31 of the CPC provides the guidelines to the appellate court for
deciding the appeal. This rule mandates that the judgment of the appellate
court shall state

(a) points for determination;

(b) the decision thereon;

(c) the reasons for the decision; and

(d) where the decree appealed from is reversed or varied, the relief to
which the appellant is entitled.

Thus, the appellate court has the jurisdiction to reverse or affirm the findings
of the trial court. It is settled law that an appeal is a continuation of the original
proceedings. The appellate court’s jurisdiction involves a rehearing of appeal
on questions of law as well as fact. The first appeal is a valuable right, and, at
that stage, all questions of fact and law decided by the trial court are open for
re-consideration. The judgment of the appellate court must, therefore, reflect
conscious application of mind and must record the court’s findings, supported
by reasons for its decision in respect of all the issues, along with the contentions
put forth and pressed by the parties. Needless to say, the first appellate court is
required to comply with the requirements of Order 41 Rule 31 CPC and non-
observance of these requirements lead to infirmity in the judgment.



*112.CIVIL PROCEDURE CODE, 1908 – Order 1 Rule 10 and Order 6
Rule 4(a)
Impleadment of State as party – Dispute exists between plaintiff
and Krishi Upaj Mandi with regard to boundary wall – No agricultural
land is involved – Relief could not be sought against the State and
provisions of Order 6 Rule 4(a) of the Code shall not be attracted –
Trial Court rightly rejected the application.



JOTI JOURNAL - JUNE 2022 -  PART II 122

Indira Chaurasia (deceased) through LRs. Bipin Bihari
Chaurasia and ors. v. Director, Krishi Upaj Mandi Board and ors.
Order dated 26.07.2021 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Petition No.1914 of 2021,
reported in 2022 (1) MPLJ 625



113. CIVIL PROCEDURE CODE, 1908 – Order 21 Rules 97, 99 and 101
Execution of a decree for possession – Objection/ obstruction – All
questions including questions relating to right, title or interest,
resistance or obstruction to possession of the property arising
between the parties to proceeding shall have to be determined by
the executing court on an application filed under rules 97, 99 and
101 – Separate suit is not required to be instituted.

Bangalore Development Authority v. N. Nanjappa and anr.
Judgment dated 06.12.2021 passed by the Supreme Court in Civil
Appeal No.6996 of 2021, reported in AIR 2022 SC 81

Relevant extracts from the judgment:

At the outset, it is required to be noted that the BDA is claiming right, title
or interest in the land in question being acquired under the provisions of the
1976 Act. It is required to be noted that the lease agreement between the decree
holder and the judgment debtor is subsequent to the acquisition of the suit land.
Therefore, it is the case on behalf of the appellant – BDA that such a transaction
is null and void once the suit land for which the lease agreement was executed
was acquired under the provisions of the 1976 Act. Moreover, the award was
also declared and a notification under Section 16(2) of the Land Acquisition Act
evidencing taking over possession of the land by BDA was also published.
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Therefore, when the appellant-BDA which has submitted the obstruction/objection
in the execution proceedings filed by the decree holder against the judgment
debtor with respect to suit land which was acquired by BDA and when the BDA
claims right, title or interest in the suit property, such obstruction/objection was
required to be adjudicated upon by the Executing Court while considering the
application/obstruction under Order XXI Rule 97 or Rule 99 CPC.

Therefore, as per Order XXI Rule 101 CPC, all questions including questions
relating to right, title or interest in the property arising between the parties to a
proceeding on an application under Order XXI rule 97 or rule 99 CPC and relevant
to the adjudication of the application shall have to be determined by the Court
dealing with the application. For that a separate suit is not required to be filed.
Order XXI Rule 97 is with respect to resistance/obstruction to possession of
immovable property.

In the instant case, it is the specific case of the appellant – BDA that
pursuant to the acquisition of the land in question, the BDA has become the
absolute owner and the said land is vested in the BDA and possession was
already taken over by the BDA and the land was handed over to the Engineering
Section. Therefore, the applications submitted by BDA for impleadment in the
execution proceedings and the obstruction against handing over the possession to
the decree holder were required to be adjudicated upon by the Executing Court by
impleading the BDA as a party to the execution proceedings. Though, in the present
case, a substantive suit being O.S. No. 2070/2013 filed by the BDA against the
decree holder and the judgment debtor to declare the lease agreement as null
and void is pending, irrespective of the same, considering Order XXI Rule 101
CPC, the question relating to right, title or interest of the BDA in the suit property
was required to be adjudicated upon by the Executing Court.



114. CIVIL PROCEDURE CODE, 1908 – Order 39 Rules 1, 2 and 2-A
Effect and implementation – Implementation of order of temporary
injunction and order of contempt do not fall in the same category –
For violation of temporary injunction order, Civil Courts have very
vast power and for such violation, property of violator may be
attached and he may also be imprisoned – In case of contempt,
offender may be punished with fine or jail or both.
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Amazon.com NV Investment Holdings LIC v. Future Retail
Limited and ors.
Judgment dated 06.08.2021 passed by the Supreme Court in Civil
Appeal No. 4492 of 2021, reported in (2022) 1 SCC 209

Relevant extracts from the judgment:

Suffice it to say that there is a vast difference between enforcement of
orders passed under Order XXXIX, Rules 1 and 2 and orders made in contempt
of court. Orders which are in contempt of court are made primarily to punish the
offender by imposing a fine or a jail sentence or both. On the other hand, Order
XXXIX, Rule 2-A is primarily intended to enforce orders passed under Order
XXXIX, Rules 1 and 2, and for that purpose, civil courts are given vast powers
which include the power to attach property, apart from passing orders of
imprisonment, which are punitive in nature.



115. CONSUMER PROTECTION ACT, 1986 – Section 21
Deficiency in service – The insurer is duty bound to inform the policy
holders about the limitations which it was imposing in the policy
renewed – Failure to inform the policy holders resulted in deficiency
of service.

Jacob Punnen and anr. v. United India Insurance Co. Ltd.
Judgment dated 09.12.2021 passed by the Supreme Court in Civil
Appeal No. 6778 of 2013, reported in 2022 ACJ 450

Relevant extracts from the judgment:

In view of the discussion, this Court is of the opinion that the findings of the
State Commission and the NCDRC cannot be sustained. The insurer was clearly
under a duty to inform the appellant policy holders about the limitations which it
was imposing in the policy renewed for 2008-2009. Its failure to inform the policy
holders resulted in deficiency of service. The impugned order of the NCDRC as
well as the order of the State Commission are hereby set aside. The order of
the District Forum is accordingly restored. Consequently, the appeal is allowed;
in the circumstances of this case, the respondent shall bear additional costs,
quantified at ` 50,000/-.
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116. CONSUMER PROTECTION ACT, 1986 – Section 21
(i) Duty of insured – It is the duty or obligation of insured to

disclose any material fact at the time of making the proposal.
(ii) Duty of insurance company – If any query or column in a

proposal form is left blank, then the insurance company must
ask the insured to fill it up – If inspite of any column being left
blank, the insurance company accepts the premium and issues
a policy, it cannot, at a later stage, when a claim is made under
the policy, say that there was a suppression or non-disclosure
of a material fact and seek to repudiate the claim.

i

ii

Manmohan Nanda v. United India Insurance Co. Ltd. and anr.
Judgment dated 06.12.2021 passed by the Supreme Court in Civil
Appeal No. 8386 of 2015, reported in 2022 ACJ 496

Relevant extracts from the judgment:

On a consideration of various judgments, the following principles would
emerge:

(i) There is a duty or obligation of disclosure by the insured regarding any
material fact at the time of making the proposal. What constitutes a material fact
would depend upon the nature of the insurance policy to be taken, the risk to be
covered, as well as the queries that are raised in the proposal form.

(ii) What may be a material fact in a case would also depend upon the
health and medical condition of the proposer.

(iii) If specific queries are made in a proposal form then it is expected that
specific answers are given by the insured who is bound by the duty to disclose
all material facts.

(iv) If any query or column in a proposal form is left blank then the insurance
company must ask the insured to fill it up. If in spite of any column being left
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blank, the insurance company accepts the premium and issues a policy, it cannot
at a later stage, when a claim is made under the policy, say that there was a
suppression or non-¬disclosure of a material fact, and seek to repudiate the
claim.

(v) The insurance company has the right to seek details regarding medical
condition, if any, of the proposer by getting the proposer examined by one of its
empanelled doctors. If, on the consideration of the medical report, the insurance
company is satisfied about the medical condition of the proposer and that there
is no risk of pre-¬existing illness, and on such satisfaction it has issued the
policy, it cannot thereafter contend that there was a possible pre¬-existing illness
or sickness which has led to the claim being made by the insured and for that
reason repudiate the claim.

(vi) The insurer must be able to assess the likely risks that may arise from
the status of health and existing disease, if any, disclosed by the insured in the
proposal form before issuing the insurance policy. Once the policy has been
issued after assessing the medical condition of the insured, the insurer cannot
repudiate the claim by citing an existing medical condition which was disclosed
by the insured in the proposal form, which condition has led to a particular risk
in respect of which the claim has been made by the insured.

(vii) In other words, a prudent insurer has to gauge the possible risk that
the policy would have to cover and accordingly decide to either accept the
proposal form and issue a policy or decline to do so. Such an exercise is
dependant on the queries made in the proposal form and the answer to the said
queries given by the proposer.



117. CRIMINAL PRACTICE:
Contradiction –  A prosecution case may be discredited on the basis
of completely  contrary version between ocular and medical
evidence.

Viram alias Virma v. State of Madhya Pradesh
Judgment dated 23.11.2021 passed by the Supreme Court in Criminal
Appeal No. 31 of 2019, reported in (2022) 1 SCC 341

Relevant extracts from the judgment:

The oral evidence discloses that there was an indiscriminate attack by the
accused on the deceased and the other injured eye-witnesses. As found by the
Courts below, there is a contradiction between the oral testimony of the witnesses
and the medical evidence. In Amar Singh v. State of Punjab (1987) 1 SCC 679 this
Court examined the point relating to inconsistencies between the oral evidence
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and the medical opinion. The medical report submitted therein established that
there were only contusions, abrasions and fractures, but there was no incised
wound on the left knee of the deceased as alleged by a witness. Therefore, the
evidence of the witness was found to be totally inconsistent with the medical
evidence and that would be sufficient to discredit the entire prosecution case.



118. CRIMINAL PROCEDURE CODE, 1973 – Sections 41 and 170
Arrest – It is not obligatory for SHO to arrest the accused while
filing charge-sheet when he has reasons to believe that accused
will obey the summons and will not flee away – Such accused who
cooperates with investigation should not be arrested in routine
manner.

Siddharth v. State of Uttar Pradesh and anr.
Judgment dated 16.08.2021 passed by the Supreme Court in Criminal
Appeal No. 838 of 2021, reported in (2022) 1 SCC 676

Relevant extracts from the judgment:

It has rightly been observed on consideration of Section 170 of the Cr.P.C.
that it does not impose an obligation on the Officer-in-charge to arrest each
and every accused at the time of filing of the chargesheet. We have, in fact,
come across cases where the accused has cooperated with the investigation
throughout and yet on the chargesheet being filed non-bailable warrants have
been issued for his production premised on the requirement that there is an
obligation to arrest the accused and produce him before the court. We are of
the view that if the Investigating Officer does not believe that the accused will
abscond or disobey summons he/she is not required to be produced in custody.

We may note that personal liberty is an important aspect of our constitutional
mandate. The occasion to arrest an accused during investigation arises when
custodial investigation becomes necessary or it is a heinous crime or where
there is a possibility of influencing the witnesses or accused may abscond. Merely
because an arrest can be made because it is lawful does not mandate that
arrest must be made. A distinction must be made between the existence of the
power to arrest and the justification for exercise of it.4 If arrest is made routine,
it can cause incalculable harm to the reputation and self-esteem of a person. If
the Investigating Officer has no reason to believe that the accused will abscond
or disobey summons and has, in fact, throughout cooperated with the
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investigation we fail to appreciate why there should be a compulsion on the
officer to arrest the accused.



119. CRIMINAL PROCEDURE CODE, 1973 – Section 438
Anticipatory bail – Second bail application – Maintainability of – First
bail application rejected on incorrect facts whereas subsequent
bail filed on correct facts – Held, Court can reconsider such
application as it would not amount to review or re-appreciation.

Haneef Khan v. State of M.P.
Order dated 25.11.2021 passed by the High Court of Madhya Pradesh
in Miscellaneous Criminal Case No. 38255 of 2021, reported in ILR
(2022) MP 205

Relevant extracts from the order:

Second application for grant of anticipatory bail is maintainable on change
facts and circumstances of the case. If first bail application has been rejected
on merits, repeat application based on same facts for grant of anticipatory bail
is not maintainable. Learned Senior Counsel appearing for applicant has argued
that incorrect fact has been mentioned by the Court, therefore, repeat bail
application on merits of the case is maintainable.

If incorrect facts are relied on by Court for rejecting first anticipatory bail
application then repeat bail application on correct facts is maintainable though
first bail application was decided on merits. In repeat bail application Court is
considering correct facts which were not before Court in first application.
Reconsideration will not amount to review or to re-appreciate facts as sitting in
appeal.



*120 CRIMINAL PROCEDURE CODE, 1973 – Section 439
INDIAN PENAL CODE, 1860 – Sections 120B, 201, 302 and 364
SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989 – Section 3(2)(v)
Bail – Law of parity – While deciding bail on parity, court should
also consider the allegations in FIR, role attributed to accused,
likelihood to tamper the evidence if enlarged on bail, seriousness
and gravity of the offence.
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v

Mahadev Meena v. Praveen Rathore and anr.
Judgment dated 27.09.2021 passed by the Supreme Court in Criminal
Appeal No. 1089 of 2021, reported in 2022 CriLJ 671

Relevant extracts from the judgment:

When the Court is called upon to evaluate whether a case for the grant of
bail has been made out, it is inappropriate to enter upon matters which would
form the subject of the trial when evidence is adduced by the prosecution. Bail
was granted to the co-Accused Anita Meena primarily and substantially on the
ground that she had a child of eleven months with her in jail. This cannot be the
basis to a claim of parity on the part of the first Respondent. The first Respondent
cannot claim parity with the co-Accused since the allegations in the FIR and the
material that has emerged from the investigation indicate that a major role has
been attributed to him in the murder of the deceased.

The consideration that twenty-five witnesses out of seventy-six witnesses
had been examined must equally be weighed with the seriousness of the crime,
the role attributed to the first Respondent and the likelihood of the evidence
being tampered with if the first Respondent were to remain on bail during the
course of the trial.



121. EVIDENCE ACT, 1872 – Section 32
(i) Dying declaration – Evaluation of – Under the Indian law, dying

declaration is relevant whether the person making it was or
was not under the expectation of death at the t ime of
declaration.

(ii) Dying declaration – Credibility of – General principle – When a
party is at the point of death and every hope of world is gone,
motive to falsehood is silenced and mind is induced by the
most powerful consideration to speak only the truth –
Weightage can be given to such dying declaration.
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(iii) Dying declaration – Points to be considered – Court is duty
bound to analyze the dying declaration according to the
surrounding facts of the case.

i

ii

iii

Durgesh Singh Bhadauria v. State of M.P.
Judgment dated 12.08.2021 passed by the High Court of Madhya
Pradesh (Bench Gwalior) in Criminal Appeal No. 427 of 2007, reported
in ILR (2022) MP 138 (DB)

Relevant extracts from the judgment:

On the basis of the judgments passed by the Apex Court in Kishanlal v.
State of Rajasthan, AIR 1999 SC 3062, Smt. Paniben v. State of Gujarat, (1992) 2
SCC 474, K. Ramachandra Reddy & anr. v. The Public Prosecutor, (1976) 3 SCC 618,
Kundula Bala Subrahmanyam & anr. v. State of Andhra Pradesh, (1993) 2 SCC 684,
Laxman v. State of Maharashtra, (2002) 6 SCC 710 (5-Judge Bench), Chacko v. State
of Kerala, (2002) 8 SCC 83, Jagbir Singh v. State (NCT of Delhi), (2019) 8 SCC 779,
Bhagwan v. State of Maharashtra, (2019) 8 SCC 95 and Md. Farooq v. The State of
A.P., (2017) 1 SCC 529, following points are required to be considered:

(a) Sole dying declarat ion may be the basis of  conviction. No
corroboration is required if the Court considers that the dying
declaration is true.

(b) In case of multiple dying declarations the Court analyzing the dying
declaration is duty bound to analyze the dying declaration recorded
in surrounding facts of the case;

(c) The person while recording dying declaration is duty bound to first
explain mental status of the victim;

(d) The person while recording dying declaration is duty bound to facilitate
the favourable condition to the victim to express truth of the case;

(e) The person while recording dying declaration is duty bound to ensure
that the dying declaration is not recorded in presence of any person
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who can directly or indirectly affect the freedom or free state of mind
of victim;

(f) While considering the dying declaration the Court must satisfy that
the statement is not the result of tutoring or prompting. In the
eventuality of more than one dying declarations, the Court must
analyze the facts and circumstances of the case in which the statement
was recorded and should consider the dying declaration which has
been given under most appropriate and reasonable situation;

(g) Any contradiction and omission, if exists in the dying declaration, will
not be taken into consideration and the Court is free to link the
circumstances of the case most reasonable and suitable to the dying
declaration.



122. EVIDENCE ACT, 1872 – Sections 63 and 65(c)
Secondary evidence – Admissibil ity of – When photocopy of
document can be admitted? Held, parties are required to lay factual
foundation that alleged copy is true copy of the original – Possession
of original and circumstances under which photocopies were
prepared and compared with original – Mere production does not
satisfy the condition u/s 63 – Benefit u/s 65 cannot be granted. [Anita
v. Saraswati, (2012) 4 MPLJ 561 relied on.]

vfurk fo:) ljLorh] ¼2012½ 4 ,e-ih-,y-ts- 561

Shiv Kumar Singh and anr. v. State of M.P.
Order dated 16.12.2021 passed by the High Court of M.P. in
Miscellaneous Criminal Case No. 52754 of 2021, reported in 2022
CriLJ 734

Relevant extracts from the order:

….In a case where the original documents are not produced at any time,
nor has any factual foundation been laid for giving secondary evidence, it is not
permissible for the court to allow a party to adduce secondary evidence. Thus,
secondary evidence relating to the contents of a document is inadmissible, until
the non-production of the original is accounted for, so as to bring it within one or
other of the cases provided for in the section. The secondary evidence must be
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authenticated by foundational evidence that the alleged copy is in fact a true
copy of the original.” (H. Siddiqui (dead) by L.Rs. v. Ramalingam, (2011) 4 SCC
240).

It has been further held that mere admission of a document in evidence
does not amount to its proof. Therefore, it is the obligation of the Court to decide
the question of admissibility of a document in secondary evidence before making
endorsement thereon.

This Court in the matter of Aneeta w/o Ramkesh Rajpoot v. Saraswati w/o
Chhatradhari Gupta, (2012) 4 MP LJ 56 has held that for admitting the document
as secondary evidence not only the satisfaction of Sec. 65 is required, but it is
also required that photocopy was compared with the original in terms of Sec.63(3).

The application under Section 63 of the Act as well as the provisions of
Section 65 of the Act, it is nowhere stated that the photocopies in question were
made by mechanical manner from the original and it was compared with the
original. Thus, the prosecution has completely failed to establish as to whether
the produced documents satisfy the conditions enumerated in Section 63 of the
Act. Therefore, question of invoking the provisions of Section 65(c) of the Act
does not arise.



123. EVIDENCE ACT, 1872 – Section 68
SUCCESSION ACT, 1925 – Section 63
CIVIL PROCEDURE CODE, 1908 – Order 41 Rule 1
(i) Will – Suspicious circumstances – Redefined – Evidence

produced to establish that testator had suffered paralytic stroke
affecting his speech, mobility of right arm and right leg –
Treating doctor and scriber not examined – No evidence to
show as to whom the testator gave instruction to write the Will
– No cordial relationship established – Held, Will not  proved
according to law.

(ii) Civil appeal – Duty of Appellate Court – Right of appeal is a
creature of Statute – Duty cast on the Appellate Court to
adjudicate first appeal both on question of law and facts.

(iii) Civil appeal – Reversing a judgment – Appellate court must be
more conscious of its duty in assigning reason for doing so.

i
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ii

iii

Murthy and ors. v. C. Saradambal and ors.
Judgment dated 10.12.2021 passed by the Supreme Court in Civil
Appeal No 4270 of 2010, reported in (2022) 3 SCC 209

Relevant extracts from the judgment:

It was contended that the evidence of PW1, the propounder of the Will,
does not inspire confidence. We shall highlight the same:

(i) PW1 has stated that Ex-P1 was executed about fifteen days prior to the
death of the testator who was her father-in- law and the same was in the
custody of the testator. Ex-P1 has seen light of the day, only after the
demise of the testator’s son who was unaware of the will and during the
pendency of the suit filed by the appellants herein seeking partition and
separate possession of the property or the estate left behind by their father.
There is no explanation regarding the custody of the will after the demise
of the testator and for over fifteen years.

(ii) PW1 has stated that the will was kept in a secret place in her husband’s
almirah and that she took it out only after fifteen days of his death. This
admission implies that only PW1 was aware of the execution of the will as
well as the secret place where it was kept. If the will was in the custody of
the testator as deposed by PW1, there is no explanation as to how the
document found a place in the almirah belonging to her husband,
particularly, when the testator was bedridden during the last few months
(ten months) before his demise and was not in a position to move around.

(iii) PW1 has stated that the will was written by a person known to her father-
in-law but the name of the person who wrote the will has not been mentioned
therein. There is no mention of or evidence of the scribe of the will.

(iv) PW1 has also admitted that no date has been mentioned on top of the will.
Thus, the date of the execution of the will has also not found a place on
Ex- P1. This aspect also casts a doubt as to whether the will was executed
by the testator during his lifetime.
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(v) PW1 has stated that Ex-P1 was executed by her father-in-law and she was
present when it was executed but PW2, the attestor has stated that PW1
was outside the room at the time of execution of the will.

In view of the above, we find much force in the submission of appellant’s
counsel.

On the other hand, the evidence of DW1 in relation to the fact that the
testator was not in a good health and he was suffering from a paralytic attack and
was not in a position to write, is in corroboration with what PW2 has also admitted in
his evidence, that the testator could not be taken to the sub- Registrar’s office for
the registration of the will as he was suffering from a paralytic stroke.

It has also come in evidence that there was no cordial relationship between
the first plaintiff and her husband S. Damodaran and in fact proceedings for
dissolution of marriage were initiated which became infructuous on his demise.

For the aforesaid reasons, we hold that the respondents-plaintiffs have
not been successful in proving the validity of the will in accordance with law
inasmuch as the suspicious circumstances surrounding the very execution of
the will have not been cleared by any cogent evidence, rather, the genuineness
of Ex-P1 remains in doubt. It is observed that the will (Ex-P1) did not come into
existence at the instance of the testator but it is a concocted document and has
been got up after the demise of S. Damodaran.

In view of the aforesaid discussion, we hold that the respondents-plaintiffs
have failed to prove the will (Ex-P1) in accordance with law inasmuch as they
have not removed the suspicious circumstances, surrounding the execution of
the will. Hence, Ex-P1, not being a valid document in the eye of law, no Letters
of Administration can be granted to the respondents-plaintiffs.



124. EVIDENCE ACT, 1872 – Section 118
(i) Child witness – Factors to be considered while recording

evidence of child witness – Enumerated.
(ii) Credibility of evidence of child witness – Not required to be

discarded per se – Court can consider such evidence with close
scrutiny and look for corroboration to make sure about its
credibility.

i

ii
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Naresh v. State of M.P.
Judgment dated 12.08.2021 passed by the High Court of Madhya
Pradesh (Bench Gwalior) in Criminal Appeal No. 215 of 2010, reported
in ILR (2022) MP 157 (DB)

Relevant extracts from the judgment:

From the judgments passed by the Apex Court in Sidhartha Vashist v. State
(NCT of Delhi), AIR 2010 SC 2352, Mohamed Sugal Esa v. The King, AIR 1946 P.C.
3, Rameshwar v. State of Rajasthan, AIR 1952 SC 54, Arbind Singh v. State of Bihar,
1995 (Supp) 4 SCC 416, Jibhau Vishnu Wagh v. State of Maharashtra, 1996 (1)
CriLJ 803, Panchhi and ors. v. State of U.P., (1998) 7 SCC 177, Dhani alias Dhaneswar
Naik v. The State, 1999 (3) CriLJ 2712, Bhagwan Singh and others v. State of M.P.,
(2003) 3 SCC 21, Ratansingh Dalsukhbhai Nayak v. State of Gujarat, (2004) 1 SCC
64, Sakshi v. Union of India and ors., (2004) 5 SCC 518 and Golla Yelugu Govindu v.
State of A.P., (2008) 16 SCC 769, following factors must be considered at the time
of recording of evidence of

(i) There is no disqualification for a child witness;

(ii) The Court must conduct a preliminary enquiry before allowing a child witness
to be examined;

(iii) The Court must be satisfied about the mental capability of a child before
giving evidence;

(iv) While sifting the evidence, the possibility of a bias or the child being tutored
should be taken note of;

(v) The evidence of a child witness should be corroborated;

(vi) The child cannot be administered oath or affirmation and it is incompetent
to do so;

(vi) The Court cannot allow a minor to make an affirmation.



125. HINDU LAW:
HINDU SUCCESSION ACT, 1956 – Sections 6 and 8
Self-acquired and coparcenary property – Devolution of interest –
When the son as heir of Class I of the Schedule inherits the property,
does he do so in his individual capacity or as karta of his undivided
family? Held, the property devolved on a Hindu u/s 8 of the Act would
not be the HUF property. (Commissioner of Wealth-tax, Kanpur v. Chander
Sen, AIR 1986 SC 1753 relied on) – Further held, where the property in
question was self-acquired property, section 6 has no application –
Share in such property would devolve according to section 8 that
too among the heirs of Class I equally.
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Govind Singh Yadav (Dead) thr. LRs. Rammurti Yadav & ors. v.
Dilip Singh Yadav & ors.
Judgment dated 27.09.2021 passed by the High Court of
Madhya Pradesh in First Appeal No. 245 of 2010, reported in
ILR (2022) MP 125

Relevant extracts from the judgment:

Considering the submissions made by the learned counsel for the parties
and after perusal of the record, I am also of the opinion that the trial Court on
the one hand has observed the status of the property as self-acquired property
of Shankar Singh but on the other hand relied upon decision in the case of
Gurupad Khandappa Magdum v. Hirabai Khandappa Magdum and ors., (1978) 3
SCC 383 and computed the share as if the property in question is a co-parcenary
property. Determination of the share by the trial Court as per Section 6 of the
Act, 1956 is not proper, whereas the same ought to have been computed as per
Section 8 of the Act, 1956. In self-acquired property since the grandson and
granddaughter are excluded from heir in Class-1, therefore, the share in the
property ought to have been determined among Class-1 heir.

The Supreme Court in the case of Radha Bai v. Ram Narayan and ors, Civil
Appeal No. 5889/2009, dated 22.11.2019 has very categorically laid down that in
self-acquired property, Class-1 heir has only interest in the property but none-
else. In the said case, the question was “the heirs mentioned in Class-1 of the
Schedule are son, daughters etc. including the son of a predeceased son but
does not include specifically the grandson, being, a son of a son living.

In the case of Commissioner of Wealth-tax, Kanpur v. Chander Sen, AIR 1986
SC 1753, the Supreme Court has observed as under:-

“Under the Hindu Law the son would inherit the property of
his father as karta of his own family. But the Hindu
Succession Act has modified the rule of succession. The
Act lays down the general rules of succession in the case
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of males. The first rule is that the property of a male Hindu
dying intestate shall devolve according to the provisions of
Chapter II and Class 1 of the Schedule provides that if there
is a male heir of Class 1 then upon the heirs mentioned in
Class 1 of the Schedule. In interpreting provisions of Act it
is necessary to bear in mind the Preamble to the Hindu
Succession Act. The Preamble states that it was an Act to
amend and codify the law relating to intestate succession
among Hindus. In view of the Preamble to the Act i.e., that
to modify where necessary and to codify the law, it is not
possible when Schedule indicates heirs in Class 1 and only
includes son and does not include son’s son but does
include son of a predeceased son, to say that when son
inherits the property in the situation contemplated by S.8
he takes it as karta of his own undivided family. If a contrary
view is taken it would mean that though the son of a
predeceased son and not the son of a son who is intended
to be excluded under S.8 to inherit, the latter would by
applying the old Hindu Law get a right by birth of the said
property contrary to the scheme outlined in S.8. Furthermore
the Act makes it clear by S.4 that one should look to the Act
in case of doubt and not to the pre-existing Hindu law. It
would be difficult to hold today that the property which
devolved on a Hindu under S.8 of the Hindu Succession
Act would be HUF in his hand vis-a-vis and female heirs
with respect to whom no such concept could be applied or
contemplated. It may be mentioned that heirs in Class 1 of
Schedule under S.8 of the Hindu Succession Act cannot be
ignored and must prevail. The preamble of the Act reiterates
that the Act is, inter alia, to ‘amend’ the law. With that
background the express language which excludes son’s son
but included son of a predeceased son cannot be ignored.”

The view taken by the Supreme Court is very clear that the son would
inherit the property of his father as karta of his own family and that becomes his
individual property and if male Hindu dying intestate, it shall devolve according
to the provision of Chapter II and Class 1 of the Schedule, according to which, if
there is a male heir of Class 1, then upon the heirs mentioned in Class 1 of the
Schedule. Class 1 of the Schedule reads as under:-

“Son; daughter; widow; mother; son of a pre-deceased son;
daughter of a predeceased son; son of a pre-deceased
daughter, daughter of a pre-deceased daughter; widow of
a pre-deceased son; son of a pre-deceased son of a pre-
deceased son; daughter of a pre-deceased son of a pre-
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deceased son; widow of a pre-deceased son of a pre-
deceased son.”

It has been observed by the Supreme Court that if a property is self-acquired
property, share in the said property would be of heirs of Class 1 equally.

Further in the case of Yudhishter v. Ashok Kumar, AIR 1987 SC 558, the
Supreme Court has observed that whenever the father gets a property from
whatever source from the grandfather or from any other sources and also
observed when son inherited the property in the situation contemplated by
Section 8, he does take it as a karta of his own undivided family but takes it in its
individual capacity.

In the case of Commissioner of Income Tax v. P.L. Karuppan Chettiar 1993
Supp.(1) SCC 580, the Supreme Court has observed that the properties inherited
by the son has to be treated as his individual property and Section 8 of Hindu
Succession Act would apply for determining the share over the said property.

In the case of Additional Commissioner of Income Tax v. M. Karthikeyan 1994
Supp.(2) SCC 112, the Supreme Court has observed that partition among father
and sons followed by father’s death, in such circumstance, the share inherited
by a son out of the father’s separate property becomes separate property of
the son and not the property  of joint family of the son and son’s son as per
Section 8 of the Hindu Succession Act.

In the case of M. Yogendra and others v. Leelamma N. and others (2009) 15
SCC 184 the Supreme Court has dealt with the applicability of Sections 6 and 8
of Hindu Succession Act and has observed that the share inherited by son even
as a co-parcener, that shall be treated to be his separate property and in the
said property, daughters and sons will take equal share being Class 1 heirs.

However, the trial Court misread the judgment rendered by the Supreme
Court in the case of Gurupad Khandappa Magdum (supra) and applied the same
in the case at hand treating the property in dispute as co-parcenary property.
The case of Gurupad Khandappa Magdum (supra) deals with the co-parcenary
property and application of Section 6 of Hindu Succession Act, whereas in the
present case, it was a finding given by the trial Court that the property in question
was self-acquired property and therefore Section 6 has no application but share
in the said property would devolve according to Section 8 of Hindu Succession
Act that too among the heirs of Class 1 equally. The case of Vineeta Sharma v.
Rakesh Sharma and ors., 2021 (1) MPLJ 209, on which counsel for the respondent
has placed reliance, has no application in the   case at hand for the reason that
the Supreme Court in the said case has dealt with the scope of amendment of
Section 6 of the Act, 1956, which deals with the co-parcenary property and
share of the daughter in the co-parcenary property, whereas, the facts of this
case are altogether different as has been discussed hereinabove.
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In view of the above discussion, it is clear that the share of the parties in
the suit property have been miscalculated by the trial Court wrongly applying
the provisions of Hindu Law and Hindu Succession Act, 1956. Since it was a
self-acquired property of Shankar Singh and after his death, the property was
inherited by Rudra Singh alone, who was its sole owner. After the death of Rudra
Singh, the suit property was inherited by his wife and children in equal share.
Upon the death of his wife Tarabai, the property devolved upon her children.
Thus, at best, the plaintiff can claim to get 1/6th share in the suit property and
not 7/18th share as held by the trial Court. Since wife of Rudra Singh got the
share in the property after the death of Rudra Singh and wife also died in the
year 1991, therefore, her share would also devolve in her children. Accordingly,
1/6th share of each child of Rudra Singh has to be worked out. The judgment
and decree passed by the trial Court is  therefore defective, not computing the
proper share of the plaintiff and as such the said decree is modified to the
extent that instead 7/18th share, the plaintiff would be entitled to get 1/6th share
in the suit property.



126. HINDU MARRIAGE ACT, 1955 – Sections 5 and 11
(i) Void marriage – If either party has a spouse living at the time

of the marriage and if such marriage is solemnized after the
commencement of the Act of 1955, the same is void ipso-jure –
The fact that the other party had the knowledge of the existing
spouse living at the time of marriage, is immaterial.

(ii) Child marriage – Child marriage is neither void nor voidable –
The only consequence of contravention of section 5(iii) is
prescribed u/s 18 where the contravention of such condition
is made punishable.

i

ii

iii

Nirmala Devi v. Anil Kumar Tiwari
Judgment dated 30.11.2021 passed by the High Court of
Madhya Pradesh in First Appeal No.1197 of 2018, reported in
AIR 2022 MP 27 (DB)
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Relevant extracts from the judgment:

The question-wise discussion follows as under:-

Discussion with respect to question No.(a) whether on the date of marriage
i.e. on 18.05.2014 between the parties their exists a living spouse of the appellant?

(i) It is seen from the evidence of the parties that the fact of earlier marriage
of the appellant with Amarjeet Pandey in the year 1984 is not disputed. The
decree of divorce under Section 13 (B) dated 15.07.2018 (Ex-D-7) clearly proves
that the appellant had a living spouse namely; Amarjeet Pandey, as on
18.05.2014. The marriage was dissolved only on 15.07.2015 and, therefore, on
the basis of material available on record, it is concluded that as on 18.05.2014,
the appellant had a living spouse.

(ii) A careful reading of Section 5 (i) and Section 11 of the Act of 1955
makes it clear that if either party has a spouse living at the time of the marriage
and if such marriage is solemnized after commencement of the Act of 1955, the
same is void ipso-jure. The fact that the other party had the knowledge of existing
spouse living at the  time of marriage, is immaterial. The Supreme Court in the
case of Lily Thomas and others v. Union of India and others, (2000) 6 SCC 224 has
held that Section 5 (i) read with Section 11 indicates that any marriage with a
person whose previous marriage was subsisting on the date of marriage, would
be void ab initio. The Supreme Court further held in the case of Krishnaveni Rai
v. Pankaj Rai and another, (2020) 11 SCC 253 that a marriage which is null and
void is no marriage in the eyes of law.

(iii) Although as per the law laid down by the this Court in the matter of Mst.
Rajula Bai v. Suka Dukal, AIR 1972 MP 57 existence of spouse living at the time of
performance of the second marriage need not be established by direct evidence
and that fact may be inferred from other facts, however, in view of the aforesaid
discussion and on the basis of material available on record, it is concluded that
their exists a living spouse of the appellant-wife on 18.05.2014 i.e. on the date
of her marriage with the respondent-husband.

Discussion with respect to question No.(b), whether the marriage of the
appellant solemnized in the year 1984 with Amarjeet Pandey, can be said to be
null and void in view of Section 5 (iii) of the Act of 1955 ?

(i) Section 11 of the Act of 1955 only prescribes marriages which are
solemnized after commencement of the Act as null and void if such marriages
contravene any of the conditions specified in Clauses (i), (iv) and (v) of Section
5. Clause (i) of Section 5 talks about a living spouse at the time of marriage,
Clause (iv) of Section 5 talks about the parties within the degrees of prohibited
relationship unless the custom or usage governing each of them permits of a
marriage between the two and Clause (v) talks about the parties should not
sapindas of each other, unless the custom or usage governing each of them
permits of a marriage between two. It is, therefore, seen that the Scheme of
Section 11 of the Act of 1955 does not envisage that the contravention of Section
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5 (iii) of the Act of 1955 will entail in marriage to be void, neither Section 12 of
the Act of 1955 envisages such marriage as voidable.

(ii) It is, therefore, clear that the marriage of appellant in the year 1984
with Amarjeet Pandey, is neither void nor voidable. The only consequences of
contravention of Section 5 (iii) of the Act of 1955 is prescribed under Section 18
of the Act of 1955 where the contravention of such condition is made punishable
which may extend to two years or with fine which may extend to one lakh rupees
or both and there is no other consequences provided under the Act of 1955.

(iii) In the instant case, it is true that in the year 1984, the appellant was
not of the marriageable age, as per Section 5 (iii) of the Act of 1955 but when
the law does not provide for any consequences except the one as prescribed
under Section 18 of the Act of 1955, it cannot be presumed that such marriage
is a nullity. If the legislature intended otherwise, the Act certainly would have
made a specific provision in that regard in the like manner, as it has been done
in the case of contravention of Clauses (i), (iv) and (v) of Section 5 of the Act of
Gindan v. Barelal, AIR 1976 MP 83, 1955. Thus, the marriage of the appellant
which was solemnized in the year 1984 with Amarjeet Pandey would remain
valid, enforceable and recognized.



127. HINDU MARRIAGE ACT, 1955 – Section 13 (1) (i-a) (i-b)
Divorce – Irretrievable breakdown – A decree for divorce may be
passed by the Court on the basis of irretrievable breakdown of
marriage but even after that the husband must be held liable and
responsible to maintain his minor son unless he becomes major – A
child should not be left to suffer because of any dispute between
the parents.

i- i-

Neha Tyagi v. Lieutenant Colonel Deepak Tyagi
Judgment dated 01.12.2021passed by the Supreme Court in Civil
Appeal No. 6374 of 2021, reported in (2022) 3 SCC 86

Relevant extracts from the judgment:

However, considering the fact that both, the appellant-wife and the
respondent-husband are not staying together since May, 2011 and therefore it
can be said that there is irretrievable breakdown of marriage between them.
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The decree passed by the learned Family Court, confirmed by the High Court,
dissolving the marriage between the appellant-wife and the respondent-husband is
not required to be interfered with on account of irretrievable breakdown of marriage.

However, at the same time, the respondent-husband cannot be absolved
from his liability and responsibility to maintain his son Pranav till he attains the
age of majority. Whatever be the dispute between the husband and the wife, a
child should not be made to suffer. The liability and responsibility of the father
to maintain the child continues till the child/son attains the age of majority.



128. HINDU MARRIAGE ACT, 1955 – Sections 25(1) and 25(3)
Permanent alimony and maintenance – Conduct of wife is relevant
only while verifying, modifying or rescinding an order and not at
the time of passing of initial order.

Usha Hukumsingh v. Hukumsingh Arjunsingh Shekhawat
Judgment dated 27.10.2021 passed by the High Court of Madhya
Pradesh (Indore Bench) in First Appeal No. 337 of 2017, reported in
AIR 2022 MP 12 (DB)

Relevant extracts from the judgment:

As per sub section (1) of section 25 order regarding grant of maintenance
has to be passed by taking into consideration the conduct of the parties and
other circumstances of the case. As per sub section (3) an order passed under
sub section (1) can be varied upon proof of eventualities enumerated therein.
Thus, it is evident that at the time of passing of the initial order under sub
section (1) of Section 35 it is the conduct of the parties and other circumstances
of the case which have to be considered and such an order can be varied under
sub section (3) subsequently. The unchastity of the wife can be taken into
consideration only while varying, modifying or rescinding an order passed under
sub section (1). The same cannot be taken into consideration at the time of
passing of initial order under sub section (1).



129. INDIAN PENAL CODE, 1860 – Sections 53 and 394
EVIDENCE ACT, 1872 – Sections 3 and 27
(i) Appreciation of evidence – Robbery – Voluntarily causing hurt

by assaulting and looted cash as well as mobile – Identification
by complainant in Test Identif ication Parade and Court –
Recovery of mobile, identified by complainant – Conviction
proper.
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(ii) Constructive/vicarious liability – In furtherance of common
intention – Co-accused named in FIR – No specific role
attributed – Recovery of small amount of cash remained
unidentified – Complainant refused to identify accused in Court
– Named in FIR on the basis of disclosure statement of hostile
witness – Conviction not proper.

i

ii

Shankar alias Shiva alias Bitniya v. State of M.P.
Judgment dated 01.04.2021 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Regular Appeal No. 1376 of 2021,
reported in 2022 CriLJ 147

Relevant extracts from the judgment:

Assaulted and looted cash as well as mobile from the complainant Ganesh.
He was duly identified by the complainant Ganesh (P.W.9) in the TIP as well as
in the Court and there was the recovery of mobile from him which had duly been
identified by the complainant. Therefore, the conviction of appellant - Shanker
is proper and no interference is called for by this Court.

So far as the conviction and sentence of the appellant – Vikram Singh is
concerned, he has been convicted with the aid of Section 34. Although he was
named FIR against him, there is no role attributed to him. There is the only
recovery of Rs.700/- from him which is unidentifiable. He did not assault the
complainant. Nothing has been said in the deposition in the Court against him.
In the cross-examination, the complainant has refused to identify him and
deposed to the extent that he was not present on the date of the incident. He
has been named in the FIR on the basis of disclosure made by Mahendra and
Nitesh who have been declared hostile by the Court. He is also a first offender.
Therefore, in view of the testimony of the complainant (P.W.9), the conviction
and sentence of the appellant - Vikram Singh is quashed.
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130. INDIAN PENAL CODE, 1860 – Sections 96, 97, 149 and 302
CRIMINAL PROCEDURE CODE, 1973 – Sections 156 and 157
EVIDENCE ACT, 1872 – Section 3
(i) Investigation – Doctrine of fairness – An Investigation Officer

being a public servant is expected to conduct the investigation
fairly – Pliable change is required in the mind of Investigation
Officer – Being an Officer of the Court, he should not take sides,
either of the victim or the accused – Should be guided by law
and be an epitome of fairness in his investigation.

(ii) Right of private defence – Onus to prove – Initial burden to
discharge is on accused, the extent of evidence is that of
preponderance of probabilities and thereafter onus shifts to
State – Two questions alone to be answered, whether defence
coming under preview of Sections 96 to 102 IPC or whether
the right of self defence has exceeded?

(iii) Common object – Deeming fiction – Offence committed by one
member of unlawful assembly to the others having common
object – Mere presence in an assembly would not constitute
an offence – Courts to be more circumspect and cautious while
dealing with a case u/s 149 IPC – Higher degree of onus is on
the prosecution to prove the case u/s 149.

(iv) Inseparable discrepancies – Material discrepancies shaking
the very credibility, leading to a conclusion in the mind of the
Court that it is neither possible to separate it nor to rely upon
– It is for the said Court to either accept or reject it.

i

ii

iii
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iv

Arvind Kumar alias Nemichand and ors. v. State of Rajasthan
Judgment dated 22.11.2021 passed by the Supreme Court in Criminal
Appeal No. 753 of 2017, reported in 2022 CriLJ 374

Relevant extracts from the judgment:

There is a subtle difference between a defective investigation, and one
brought forth by a calculated and deliberate action or inaction. A defective
investigation per se would not enure to the benefit of the Accused, unless it
goes into the root of the very case of the prosecution being fundamental in
nature. While dealing with a defective investigation, a court of law is expected to
sift the evidence available and find out the truth on the principle that every case
involves a journey towards truth. There shall not be any pedantic approach
either by the prosecution or by the court as a case involves an element of law
rather than morality.

A fair investigation would become a colourable one when there involves a
suppression. Suppressing the motive, injuries and other existing factors which
will have the effect of modifying or altering the charge would amount to a
perfunctory investigation and, therefore, become a false narrative. If the courts
find that the foundation of the prosecution case is false and would not conform to
the doctrine of fairness as against a conscious suppression, then the very case of
the prosecution falls to the ground unless there are unimpeachable evidence to
come to a conclusion for awarding a punishment on a different charge.

Though the initial onus is on the Accused to satisfy the court, the extent of
evidence is that of preponderance of probabilities. Thereafter, the onus shifts.
Once a private defence is accepted, there are two questions alone to the
answered by the court, namely, the defence coming within the purview of Section
96 to Section 102 Indian Penal Code and the other acting in excess. The concept
of acting in excess has to be seen from the point of view of continued existence
of the apprehension of danger.

The concept of constructive or vicarious liability is brought into this provision
by making the offense committed by one member of the unlawful assembly to
the others having the common object. It is the sharing of the common object
which attracts the offense committed by one to the other members. Therefore,
the mere presence in an assembly per se would not constitute an offense, it
does become one when the assembly is unlawful. It is the common object to
commit an offense which results in the said offense being committed. Therefore,
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though it is committed by one, a deeming fiction is created by making it applicable
to the others as well due to the commonality in their objective to commit an
offense.

Motive might lose its significance when adequate evidence in the form of
eyewitnesses are available to the acceptance of the court.

This Court considered the effect of suppression of injuries suffered by the
Accused. Accordingly, it was held that if the injuries on the Accused are substantial
and to the knowledge of prosecution, a failure to conduct the investigation while
denying the same would be fatal especially when a doctor who examined the
deceased and the injured Accused deposes otherwise.

When the discrepancies are very material shaking the very credibility of the
witness leading to a conclusion in the mind of the court that it is neither possible to
separate it nor to rely upon, it is for the said court to either accept or reject.



131. INDIAN PENAL CODE, 1860 – Sections 148 and 302/149
CRIMINAL PRACTICE:
(i) Testimony of related witness – Ordinarily a close relation would

be the last to screen the real culprit and falsely implicate an
innocent person – The relationship or the partisan nature of
the evidence only puts the court on its guards to scrutinize
the evidence more carefully.

(ii) Evidence in case of unlawful assembly – Where a crowd of
several assailants who are members of unlawful assembly
proceed to commit an offence of murder in furtherance of the
common object of the unlawful assembly, it is often not possible
for witnesses to describe accurately the part played by each
one of the assailant or to remember each and every blow
delivered to victim – Therefore,  some omissions and
contradictions are normal considering the lapse of time, their
state of trauma and shock.

i

ii
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Narbad Ahirwar and anr. v. State of M.P.
Judgment dated 25.10.2021 passed by the High Court of
Madhya Pradesh in Criminal Appeal No. 763 of 2006, reported in
ILR (2021) MP 2339 (DB)

Relevant extracts from the judgment:

Ordinarily a close relation would be the last to screen the real culprit and
falsely implicate an innocent person. The relationship or the partisan nature of
the evidence only puts the court on its guards to scrutinize the evidence more
carefully. Interestedness of the witness has to be considered and not just that
he is interested.

Learned counsel for the appellants have further argued that the statements
of Janki Bai (PW-1), Savitri Bai (PW-2), Onkar (PW-7) and Santosh (PW-8) are
not reliable as there are contradictions and omissions regarding the part played
by each one of the appellant. Aforesaid argument again is not wellfounded.
Where a crowd of several assailants who are members of unlawful assembly
proceed to commit an offence of murder in pursuance of the common object of
the unlawful assembly, it is often not possible for witnesses to describe accurately
the part played by each one of the assailant or to remember each and every
blow delivered to victim. Eye witness namely Janki Bai (PW-1), Savitri Bai
(PW-2), Onkar (PW-7) and Santosh (PW-8) are rustic villagers; therefore, some
omissions and contradictions are normal considering the lapse of time, their
state of trauma and shock while watching their brother/husband and parents
being killed. The above witnesses were natural and most probable and their
presence at the place of occurrence is expected being close relatives.



132. INDIAN PENAL CODE, 1860 – Section 149
Common object –  Innocent bystanders should not be implicated
for constructive liability – Only if it is proved by the prosecution
that common object of the unlawful assembly was shared by any
bystander or onlooker then only such bystander or onlooker should
be convicted under the principle of constructive liability.
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Taijuddin v. State of Assam and ors.
Judgment dated 01.12.2021 passed by the Supreme Court in Criminal
Appeal No. 1526 of 2021, reported in (2022) 1 SCC 395

Relevant extracts from the judgment:

Constructive liability cannot be stretched to lead to the false implication of
innocent bystanders. This Court considered the possibility of often people
gathering at the scene of offence out of curiosity but that did not make them
share the common object of the assembly. The Court must guard against the
possibility of convicting mere passive onlookers who did not share the common
object of the unlawful assembly. There must be reasonable direct or indirect
circumstances which lend assurance to the prosecution case that they shared
common object of the unlawful assembly. Not only should the members be part
of the unlawful assembly but should share the common object at all stages. This
has to be based on the conduct of the members and the behaviour at or near
the scene of the offence, the motive for the crime, the arms carried by them and
such other relevant considerations.



133. INDIAN PENAL CODE, 1860 – Sections 279 and 304-A
Punishment – A little liberal view may be taken by the Court while
awarding punishment in the case of Section 304-A of IPC, if it is
proved that at the time of accident driver of the offending vehicle
was neither under influence of alcohol nor any other substance
which was able to reduce his driving skill and the accident was
resulted by simple rash and negligent driving but if it is proved
that at the time of accident driver was drunk or affected by any
other substance because of which he was unable to drive carefully
then the punishment must be strict and harsh.
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Sagar Lolienkar v. State of Goa and anr.
Judgment dated 18.11.2021 passed by the Supreme Court in Criminal
Appeal No. 1415 of 2021, reported in (2022) 1 SCC 161

Relevant extracts from the judgment:

In the instant case, the appellant has been found to be guilty of offences
punishable under Section 279 and 304-A IPC for driving rashly and negligently
on a public street and his act unfortunately resulted in the loss of the precious
human life. But it is pertinent to note that there was no allegation against the
appellant that at the time of accident, he was under the influence of liquor or
any other substance impairing his driving skills. It was a rash and negligent act
simpliciter and not a case of driving in an inebriate condition which is, undoubtedly
despicable aggravated offence warranting stricter and harsher punishment.

Having regard to all these factors and bearing in mind the fact that the
widow of the victim has not come forward despite notice being served and the
compensation of Rs. 3 lakhs has been deposited by the appellant, we are of the
view that a lenient view can be taken in the matter and the sentence of
imprisonment can be reduced.



*134. INDIAN PENAL CODE, 1860 – Sections 300 and 302
Murder – Once the prosecution establishes the existence of
necessary ingredients forming a part of “thirdly” in Section 300,
intention or knowledge on the part of accused to cause death is
irrelevant.

Vinod Kumar v. Amritpal alias Chhotu and ors.
Judgment dated 30.11.2021 passed by the Supreme Court in Criminal
Appeal No.1519 of 2021, reported in AIR 2022 SC 244



135. INDIAN PENAL CODE, 1860 – Section 302
EVIDENCE ACT, 1872 – Section 32
(i) Murder – Dying declaration – Before death, deceased lodged

FIR – Will be treated as dying declaration, if the prosecution
establishes that deceased was conscious and in a fit state of
mind.

(ii) First Investigation Report – Not an encyclopedia – Precise and
concise information is normal.



JOTI JOURNAL - JUNE 2022 -  PART II 150

(iii) Dying declaration – Evidence of person who recorded it – No
need to depose verbatim of the maker.

i

ii

iii

Chhuna @ Chhatra Pal Singh & anr. v. State of M.P.
Judgment dated 25.08.2021 passed by the High Court of Madhya
Pradesh (Bench Gwalior) in Criminal Appeal No 474 of 2003, reported
in ILR (2022) MP 168 (DB)

Relevant extracts from the judgment:

In the present case, the deceased Daghich Singh was in an injured condition
and he lodged the F.I.R., Ex. P.28. As the deceased died on account of injuries
sustained by him, accordingly, it is held that the F.I.R., Ex. P.28 lodged by
deceased will be a dying declaration, provided the prosecution succeeds in
establishing that the deceased was in a fit state of mind and was conscious.
Whether F.I.R., Ex. P.28 lodged by deceased Daghich Singh was lodged by
him?

It is well established principle of law that F.I.R., Ex. P.28 is not an
encyclopaedia. Even otherwise, when the informant was in an injured condition
having sustained gun shot injuries, then it is not expected that he would give
each and every minute details of the offence. On the contrary, the precise and
concise information appears to be natural. Even otherwise, the incident cannot
be appreciated in a mechanical manner. The deceased might have noticed the
appellant Chandramohan and therefore, if the prosecution witnesses have stated
that the deceased sustained gun shot fired by Chandramohan as he stood up
on the tractor, then it cannot be said to be an improvement. The Supreme Court
in the case of Gurcharan Singh v. State of Punjab, 1994 Supp (1) SCC 515 has held
as under :

It can thus be seen that the evidence adduced by DWs 1 to 8 does
not in any manner render the evidence of the eyewitnesses
unacceptable. Now, we shall consider some of the general submissions.
Learned counsel placed considerable reliance on the evidence of
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the doctors who conducted the post-mortem. PW 1 Dr Ved Bhushan
conducted the post-mortem on the dead body of Mander Singh, D-1
and he found five gunshot injuries. In the cross-examination he stated
that the injury Nos. 4 and 5 could have been caused if the assailant
was standing at a higher level compared to the victim and that if the
victim had been sitting on the tractor and the assailant was standing
on the ground, the injuries could not have been caused by the shots
fired by the assailants. This is only an opinion evidence and it cannot
be imagined that the victims could have been just sitting and could
not have stood up or moved this way or the other..........



136. INDIAN PENAL CODE, 1860 – Section 302
EVIDENCE ACT, 1872 – Section 3
(i) Testimony of eye witness – Where the ocular evidence of the

eye witness is cogent, reliable and trustworthy, medical opinion
pointing to alternative possibilities should not be accepted.

(ii) Discrepancies in evidence – The evidence of witness should
be read as a whole – On the basis of minor discrepancies, the
evidence of witness cannot be rejected.

i

ii

Bhagchandra v. State of Madhya Pradesh
Judgment dated 09.12.2021 passed by the Supreme Court in
Criminal Appeal No.255 of 2018, reported in AIR 2022 SC 410
(Three-Judge Bench)

Relevant extracts from the judgment:

It could be seen that what is required to be considered is whether the
evidence of the witness read as a whole appears to have a ring of truth. It has
been held that minor discrepancies on trivial matters not touching the core of
the case, hyper technical approach by taking sentences torn out of context
here or there from the evidence, would not ordinarily permit rejection of the
evidence as a whole. It has been held that the prosecution evidence may suffer
from inconsistencies here and discrepancies there, but that is a shortcoming
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from which no criminal case is free. What is important is to see as to whether
those inconsistencies go to the root of the matter or pertain to insignificant
aspects thereof. It has been held that there are always normal discrepancies
due to normal errors of observation, normal errors of memory due to lapse of
time, due to mental disposition, shock and horror at the time of occurrence. It is
the duty of the court to separate falsehood from the truth in every case.

Applying these principles, we are of the view that the minor discrepancies
in the evidence of the prosecution witnesses are not of such a nature which
would persuade this Court to disbelieve their testimonies. It is further to be
noted that the witnesses are rustic villagers and some inconsistencies in their
depositions are bound to be there.

It can thus be seen that this Court has held that in case of rustic witnesses,
some inconsistencies and discrepancies are bound to be found. It has been
held that the inconsistencies in the evidence of the witnesses should not be
blown out of proportion. To do so is to ignore hard realities of village life and
give undeserved benefit to the accused. It has been held that the evidence of
such witnesses has to be appreciated as a whole. A rustic witness is not expected
to remember every small detail of the incident and the manner in which the
incident had happened. Further, a witness is bound to face shock of the untimely
death of his near relatives. Upon perusal of the evidence of the witnesses as a
whole, we are of the considered view that their evidence is cogent, reliable and
trustworthy.

Having held that the ocular testimony of the witnesses establishes the guilt
of the accused beyond reasonable doubt, we come to the other contentions of
the appellant. Insofar as the contention of the appellant that the medical evidence
does not support the prosecution case, it will be appropriate to rely on the
judgment of this Court in the case of Krishnan and anr. v. State represented by
Inspector of Police, AIR 2003 SC 2978:

“The evidence of Dr. Muthuswami (PW 7) and Dr. Abbas Ali
(PW 8) do not in any way run contrary to the ocular evidence.
In any event, the ocular evidence being cogent, credible
and trustworthy, minor variance, if any, with the medical
evidence is not of any consequence.

Coming to the plea that the medical evidence is at variance
with ocular evidence, it has to be noted that it would be
erroneous to accord undue primacy to the hypothetical
answers of medical witnesses to exclude the eyewitnesses’
account which had to be tested independently and not
treated as the “variable” keeping the medical evidence as
the “constant”.
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It is trite that where the eyewitnesses’ account is found
credible and trustworthy, medical opinion pointing to
alternative possibilities is not accepted as conclusive.

Witnesses, as Bentham said, are the eyes and ears of
justice. Hence the importance and primacy of the quality of
the trial process. Eyewitnesses’ account would require a
careful independent assessment and evaluation for its
credibility which should not be adversely prejudged making
any other evidence, including medical evidence, as the sole
touchstone for the test of such credibility. The evidence
must be tested for its inherent consistency and the inherent
probability of the story; consistency with the account of
other witnesses held to be credit worthy; consistency with
the undisputed facts, the “credit” of the witnesses; their
performance in the witness box; their power of observation
etc. Then the probative value of such evidence becomes
eligible to be put into the scales for a cumulative evaluation.”

As already discussed here in above, the ocular evidence of the eye
witnesses is cogent, reliable and trustworthy. Apart from that, the oral version in
the testimonies of PWs 1, 2 and 3 is duly corroborated by the injuries as shown
in the Post¬Mortem Report of the deceased persons. Therefore, the contention
in this regard is liable to be rejected.



137. INDIAN PENAL CODE, 1860 – Sections 302 and 34
ARMS ACT, 1959 – Sections 4 and 25
(i) Ballistic report – Bullet recovered not matching with fire arm –

Effect of – Not possible to reject credible and reliable
deposition of eye-witness – Recovery of the weapon used in
commission of offence not a sine qua non.

(ii) Expert opinion – Expert is not a witness of incident – A sentence
here or there to the question asked by the defence in the cross-
examination cannot be considered stand alone, which at the
most is his opinion – If presence and participation established
by credible and reliable testimony of eye-witness, one is
required to consider the entire evidence as a whole with other
evidence on record – Conviction proper.

i
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ii

Rakesh and anr. v. State of U.P. and anr.
Judgment dated 06.07.2021 passed by the Supreme Court in Criminal
Appeal No. 556 of 2021, reported in 2022 CriLJ 590

Relevant extracts from the judgment:

The gun recovered by the police from the Accused may not have been
used for killing and therefore the recovery of the actual weapon used for killing
can be ignored and it is to be treated as if there is no recovery at all. For
convicting an Accused recovery of the weapon used in commission of offence is
not a sine qua non. It is not possible to reject the credible ocular evidence of PW1
& PW2-eye witnesses who witnessed the shooting. It has no bearing on credibility
of deposition of PW1 & PW2 that A1 shot deceased with a gun, particularly as it
is corroborated by bullet in the body and also stands corroborated by the
testimony of PW2 & PW5. Therefore, merely because the ballistic report shows
that the bullet recovered does not match with the gun recovered, it is not possible
to reject the credible and reliable deposition of PW1 & PW2.

One is required to consider the entire evidence as a whole with the other
evidence on record. Mere one sentence here or there and that too to the question
asked by the defence in the cross-examination cannot be considered stand
alone. Even otherwise it is to be noted that what is stated by the Doctor/Medical
officer can at the most be said to be his opinion.



*138. INDIAN PENAL CODE, 1860 – Section 304-B
Dowry death – In-laws should not be convicted on the basis of
generalized statement unless their specific roles are proved by
the prosecution on the fact of cruelty.
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Kuljit Singh and anr. v. State of Punjab
Judgment dated 08.12.2021 passed by the Supreme Court in
Criminal Appeal No. 572 of 2012, reported in (2022) 1 SCC 385
(Three-Judge Bench)



139. INDIAN PENAL CODE, 1860 – Section 306
Abetment of suicide – There must be mens rea in offence of Section
306 IPC because its presence is necessary ancillary for the abetment
and there should be continuous irritation by the accused through
words or act.

Mahendra K. C. v. State of Karnataka and anr.
Judgment dated 29.10.2021 passed by the Supreme Court in Criminal
Appeal No. 1238 of 2021, reported in (2022) 2 SCC 129

Relevant extracts from the judgment:

The essence of abetment lies in instigating a person to do a thing or the
intentional doing of that thing by an act or illegal omission.

In other words, in order to prove that the accused abetted commission of
suicide by a person, it has to be established that:

(i) the accused kept on irritating or annoying the deceased by words, deeds
or willful omission or conduct which may even be a willful silence until the
deceased reacted or pushed or forced the deceased by his deeds, words or
willful omission or conduct to make the deceased move forward more quickly in
a forward direction; and

(ii) that the accused had the intention to provoke, urge or encourage the
deceased to commit suicide while acting in the manner noted above. Undoubtedly,
presence of mens rea is the necessary concomitant of instigation.



140. INDIAN PENAL CODE, 1860 – Section 376
Sole testimony – No further corroboration is necessary to convict
the accused if evidence rendered by the prosecutrix is totally
reliable and trustworthy – In such case, conviction based on sole
testimony of prosecutrix should not be interfered.
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Phool Singh v. State of Madhya Pradesh
Judgment dated 01.12.2021 passed by the Supreme Court in Criminal
Appeal No. 1520 of 2021, reported in (2022) 2 SCC 74

Relevant extracts from the judgment:

To hold an accused guilty for commission of an offence of rape, the solitary
evidence of the prosecutrix is sufficient, provided the same inspires confidence
and appears to be absolutely trustworthy, unblemished and should be of sterling
quality.

In our considered opinion, the “sterling witness” should be of a very high
quality and caliber whose version should, therefore, be unassailable. The court
considering the version of such witness should be in a position to accept it for
its face value without any hesitation. To test the quality of such a witness, the
status of the witness would be immaterial and what would be relevant is the
truthfulness of the statement made by such a witness. What would be more
relevant would be the consistency of the statement right from the starting point
till the end, namely, at the time when the witness makes the initial statement and
ultimately before the court. It should be natural and consistent with the case of
the prosecution qua the accused. There should not be any prevarication in the
version of such a witness. The witness should be in a position to withstand the
cross-examination of any length and howsoever strenuous it may be and under
no circumstance should give room for any doubt as to the factum of the
occurrence, the persons involved, as well as the sequence of it. Such a version
should have correlation with each and every one of other supporting material.

To be more precise, the version of the said witness on the core spectrum
of the crime should remain intact while all other attendant materials, namely,
oral, documentary and material objects should match the said version in material
particulars in order to enable the court trying the offence to rely on the core
version to sieve the other supporting materials for holding the offender guilty of
the charge alleged.

At the outset, it is required to be noted that in the present case, the
prosecutrix has fully supported the case of the prosecution. She has been
consistent right from the very beginning. Nothing has been specifically pointed
out why the sole testimony of the prosecutrix should not be believed. Even after
thorough cross-examination, she has stood by what she has stated and has
fully supported the case of the prosecution.

We see no reason to doubt the credibility and/or trustworthiness of the
prosecutrix. The submission on behalf of the accused that no other independent
witnesses have been examined and/or supported the case of the prosecution



JOTI JOURNAL - JUNE 2022 -  PART II 157

and the conviction on the basis of the sole testimony of the prosecutrix cannot
be sustained is concerned, the aforesaid has no substance.



141. INDIAN PENAL CODE, 1860 – Section 376(2)(g)
EVIDENCE ACT, 1872 – Sections 3 and 114-A
APPRECIATION OF EVIDENCE:
(i) Gang rape – Testimony of prosecutrix – Reliability of – Evidence

of prosecutrix was repleted with contradictions and omissions
– Version not supported by other witnesses – Not found to be
‘sterling witness’.

(ii) Presumption – The provision would not apply until and unless
it is proved that the sexual intercourse was committed by the
accused.

i

ii

Munnalal alias Bicholi and Jagdish v. State of M.P.
Judgment dated 04.08.2021 passed by the High Court of M.P.
(Indore Bench) in Criminal Appeal No. 32 of 2011, reported in
2022 CriLJ 697 (DB)

Relevant extracts from the judgment:

Although the evidence of prosecutrix is the most vital piece of evidence
against the accused, however the Apex Court has also held that such evidence
must inspire confidence and the witness should be of sterling quality.

In the case of Krishna Kumar Malik v. State of Haryana [MANU/SC/0718/2011
: (2011) 7 SCC 130] it has been laid down as under:-

“No doubt, it is true that to hold an accused guilty for
commission of rape, the solitary evidence of the prosecutrix
is sufficient provided the same inspires the confidence and
appears to be trustworthy, unblemished and should be of
sterling quality.”

It would be appropriate to see the impact of Section 114-A of Evidence Act
as the provision stood prior to the amendment on 2013 i.e. the provision which
existed when the incident had taken place.
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The trial court failed to see that as per Section 114A of Evidence Act it is
not merely to be seen that sexual intercourse with prosecutrix needs to be proved
but sexual intercourse by the accused needs to be proved before this provision
may be attracted. Hence, it was imperative to prove that accused persons had
committed sexual intercourse with the prosecutrix and only then the aforesaid
provision would apply.

Further, there is discrepancy in the prosecution story regarding the age of
the prosecutrix as well. She has been shown to be below 16 years of age by the
prosecution, however Dr. Vivek Yonati (PW-16) has stated that he had conducted
the x-ray examination of joints of the prosecutrix on 14.8.2009 and had opined
that she was aged between 17 to 19 years. The x-ray report is Ex. P/16. In
cross-examination he admits that there can be variance of 3 years between
actual age and the age determined through medical examination.

The report against him is an act of retribution against forcible eviction of
Varsha from her tenanted premises. If Varsha and Mukesh had been evicted
before the end of July, then it would not be possible for Radha (PW-12) to go to
the rented premises and fetch the prosecutrix from there.



*142. INDIAN PENAL CODE, 1860 – Sections 392 and 397
DAKAITI AUR VYAPHARAN PRABHAVIT KSHETRA ADHINIYAM, 1981 –
(M.P.) – Sections 11 and 13
Use of firearm – Only one of the three accused had used the firearm
and it was seized from his possession – No charge of having used
firearm proved against other co-accused – Charge u/s 397 IPC can be
fastened on the ‘offender’ who actually used the firearm – Accused
who did not use firearm acquitted from charge of section 397 IPC and
Sections 11 and 13 M.P.D.V.P.K. Act and convicted u/s 392 IPC.
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Ram Ratan v. State of Madhya Pradesh
Judgment dated 17.12.2021 passed by the Supreme Court in
Criminal Appeal No.1333 of 2018, reported in AIR 2022 SC 518
(Three-Judge Bench)



143. INDIAN PENAL CODE, 1860 – Sections 406, 419 and 420
CRIMINAL PROCEDURE CODE, 1973 – Section 482
(i) Criminal breach of trust and cheating – Sale of excess flats,

even if made, amounts to mere breach of contract – Complaint
disclosing criminal offence or not, depends on the nature of
allegations – Whether essential ingredients of criminal offence
are present or not has to be judged?

(ii) Allegations of civil nature – Difference between mere breach
of contract and an offence of cheating – Key ingredient
dishonest or fraudulent intention not made out.

(iii) Abuse of law – Attempt to convert a case of civil nature into a
criminal prosecution, merely to take advantage of a relative
quick relief granted in criminal case – Not correct.

i

ii

iii

Mitesh Kumar J. Sha v. State of Karnataka and ors.
Judgment dated 26.10.2021 passed by the Supreme Court in Criminal
Appeal No. 1285 of 2021, reported in 2022 CriLJ 231

Relevant extracts from the judgment:

Whether the necessary ingredients of offences punishable under Sections
406, 419 and 420 are prima facie made out?

Whether sale of excess flats, even if made, amounts to a mere breach of
contract or constitutes an offence of cheating?
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Whether the dispute is one of entirely civil nature and therefore liable to
be quashed?

Although, there is perhaps not even an iota of doubt that a singular factual
premise can give rise to a dispute which is both, of a civil as well as criminal
nature, each of which could be pursued regardless of the other. In the instant
case, the actual question which requires consideration is not whether a criminal
case could be pursued in the presence of a civil suit, but whether the relevant
ingredients for a criminal case are even prima facie made out. Relying on the
facts as discussed in previous paragraphs, clearly no cogent case regarding a
criminal breach of trust or cheating is made out.

The dispute between the parties, could at best be termed as one involving
a mere breach of contract. Now, whether and what, is the difference between a
mere breach of contract and an offence of cheating has been discussed in the
ensuing paragraphs.

Imparting criminal color to a civil dispute, made merely to take advantage
of a relatively quick relief granted in a criminal case in contrast to a civil dispute.
Such an exercise is nothing but an abuse of the process of law which must be
discouraged in its entirety.



144. INDIAN PENAL CODE, 1860 – Sections 409, 420 and 477-A
(i) Offence of criminal breach of trust, cheating and falsification

of accounts – Necessary ingredients of – Enumerated.
(ii) Criminal breach of trust – Proof – Accused neither gaining

pecuniary profit nor the institution had any losses – Offence
not proved.

i

ii

N. Raghavender v. State of Andhra Pradesh, CBI
Judgment dated 13.12.2021 passed by the Supreme Court in Criminal
Appeal No. 5 of 2010, reported in AIR 2022 SC 826 (Three-Judge
Bench)

Relevant extracts from the judgment:

No sooner are the two fundamental ingredients of ‘criminal breach of trust’
within the meaning of Section 405 IPC proved, and if such criminal breach is
caused by a public servant or a banker, merchant or agent, the said offence of
criminal breach of trust is punishable under Section 409 IPC, for which it is
essential to prove that:
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(i) The accused must be a public servant or a banker, merchant or agent;

(ii) He/She must have been entrusted, in such capacity, with property;
and

(iii) He/She must have committed breach of trust in respect of such
property.

It is paramount that in order to attract the provisions of Section 420 IPC,
the prosecution has to not only prove that the accused has cheated someone
but also that by doing so, he has dishonestly induced the person who is cheated
to deliver property. There are, thus, three components of this offence, i.e., (i)
deception of any person, (ii) fraudulently or dishonestly inducing that person to
deliver any property to any person, and (iii) mensrea of the accused at the time
of making the inducement. It goes without saying that for the offence of cheating,
fraudulent and dishonest intention must exist from the inception when the promise
or representation was made.

In an accusation under Section 477A IPC, the prosecution must, therefore,
prove – (a) that the accused destroyed, altered, mutilated or falsified the books,
electronic records, papers, writing, valuable security or account in question; (b)
the accused did so in his capacity as a clerk, officer or servant of the employer;
(c) the books, papers, etc. belong to or are in possession of his employer or
had been received by him for or on behalf of his employer; (d) the accused did
it wilfully and with intent to defraud.

To sum-up the above-stated discussion, the following incontrovertible
factors have emerged in the present appeal:

 First, no financial loss was caused to the Bank.

 Second, the record before us does not indicate that any pecuniary loss
was caused to B. Satyajit Reddy or to any other customer of the Bank.

 Third, the material before us does not disclose any conspiracy between
the accused persons. In the absence of any reliable evidence that could
unfold a prior meeting of minds, the High Court erred in holding that
Appellant and other accused orchestrated the transactions in question to
extend an undue benefit to Accused No.3.

 Fourth, the Appellant committed gross misconduct by misusing his position
as the Branch Manager. Notwithstanding the final outcome, the Appellant’s
abuse of powers clearly put the Bank at the risk of financial loss.

 Fifth, despite dereliction of his duties, none of the acts proved against the
Appellant constitute ‘criminal misconduct’ or fall under the ambit of Sections
409, 420 and 477-A IPC.
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145. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015
– Sections 7A, 9, 49 and 94
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) RULES,
2007 – Rule 12
EVIDENCE ACT, 1872 – Section 35
(i) Claim of juvenility – Stage – Such claim may be raised at any

stage of a criminal proceeding, even after final disposal of the
case.

(ii) Documentary evidence – Public documents should be given
preference over private documents.

(iii) Ossification test – It is only guiding factor not conclusive
evidence, which should be considered in the absence of
documents mentioned u/s 94(2).

(iv) Divergent views – If two views are possible, the benefit should
be given to the accused.

i

ii

iii

ii

Rishipal Singh Solanki v. State of Uttar Pradesh and ors.
Judgment dated 18.11.2021 passed by the Supreme Court in Criminal
Appeal No.1240 of 2021, reported in AIR 2022 SC 630

Relevant extracts from the judgment:

The difference in the procedure under the Juvenile Justice (Care and
Protection of Children) Act, 2000 & Juvenile Justice (Care and Protection of
Children) Act, 2015 enactments could be discerned as under:



JOTI JOURNAL - JUNE 2022 -  PART II 163

(i) As per JJ Act, 2015 in the absence of requisite documents as
mentioned in Sub-section (2) of Section 94(a) and (b), there is
provision for determination of the age by an ossification test or any
other medical age related test to be conducted on the orders of the
Committee or the JJ Board as per Section 94 of the said Act; whereas,
under Rule 12 of the JJ Rules, 2007, in the absence of relevant
documents, a medical opinion had to be sought from a duly constituted
Medical Board which would declare the age of the juvenile or child.

(ii) With regard to the documents to be provided as evidence, what was
provided under Rule 12 of the JJ Rules, 2007 has been provided
under subsection 2 of section 94 of the JJ Act, 2015 as a substantive
provision.

 (iii) Under Section 49 of the JJ Act, 2000, where it appeared to a competent
authority that a person brought before it was a juvenile or a child,
then such authority could, after making an inquiry and taking such
evidence as was necessary, record a finding as to the juvenility of
such person and state the age of such person as nearly as may be.
Sub-section (2) of Section 49 stated that no order of a competent
authority shall be deemed to have become invalid merely by any
subsequent proof that the person in respect of whom the order had
been made is not a juvenile and the age recorded by the competent
authority to be the age of person so brought before it, for the purpose
of the Act, be deemed to be the true age of that person.

What emerges on a cumulative consideration of various judgments
as follows:

(i) A claim of juvenility may be raised at any stage of a criminal
proceeding, even after a final disposal of the case. A delay in
raising the claim of juvenility cannot be a ground for rejection of
such claim. It can also be raised for the first time before this
Court.

(ii) An application claiming juvenility could be made either before
the Court or the JJ Board.

(iia) When the issue of juvenility arises before a Court, it would be
under  sub-section (2) and (3) of section 9 of the JJ Act, 2015
but when a person is brought before a Committee or JJ Board,
section 94 of the JJ Act, 2015 applies.

(iib) If an application is filed before the Court claiming juvenility, the
provision of sub-section (2) of section 94 of the JJ Act, 2015
would have to be applied or read along with sub-section (2) of
section 9 so 43 as to seek evidence for the purpose of recording
a finding stating the age of the person as nearly as may be.
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(iic) When an application claiming juvenility is made under section
94 of the JJ Act, 2015 before the JJ Board when the matter
regarding the alleged commission of offence is pending before
a Court, then the procedure contemplated under section 94 of
the JJ Act, 2015 would apply. Under the said provision if the JJ
Board has reasonable grounds for doubt regarding whether the
person brought before it is a child or not, the Board shall
undertake the process of age determination by seeking evidence
and the age recorded by the JJ Board to be the age of the person
so brought before it shall, for the purpose of the JJ Act, 2015, be
deemed to be true age of that person. Hence the degree of proof
required in such a proceeding before the JJ Board, when an
application is filed seeking a claim of juvenility when the trial is
before the concerned criminal court, is higher than when an
inquiry is made by a court before which the case regarding the
commission of the offence is pending (vide section 9 of the JJ
Act, 2015).

(iii) That when a claim for juvenility is raised, the burden is on the
person raising the claim to satisfy the Court to discharge the
initial burden. However, the documents mentioned in Rule
12(3)(a)(i), (ii) and (iii) of the JJ Rules 2007 made under the JJ
Act, 2000 or sub-section (2) of section 94 of JJ Act, 2015, shall
be sufficient for prima facie satisfaction of the Court. On the
basis of the aforesaid documents a presumption of juvenility may
be raised.

(iv) The said presumption is however not conclusive proof of the
age of juvenility and the same may be rebutted by contra
evidence let in by the opposite side.

 (v) That the procedure of an inquiry by a Court is not the same
thing as declaring the age of the person as a juvenile sought
before the JJ Board when the case is pending for trial before the
concerned criminal court. In case of an inquiry, the Court records
a prima facie conclusion but when there is a determination of
age as per sub-section (2) of section 94 of 2015 Act, a declaration
is made on the basis of evidence. Also the age recorded by the
JJ Board shall be deemed to be the true age of the person
brought before it. Thus, the standard of proof in an inquiry is
dif ferent f rom that required in a proceeding where the
determination and declaration of the age of a person has to be
made on the basis of evidence scrutinised and accepted only if
worthy of such acceptance.
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(vi) That it is neither feasible nor desirable to lay down an abstract
formula to determine the age of a person. It has to be on the
basis of the material on record and on appreciation of evidence
adduced by the parties in each case.

(vii) This Court has observed that a hypertechnical approach should
not be adopted when evidence is adduced on behalf of the
accused in support of the plea that he was a juvenile.

(viii) If two views are possible on the same evidence, the court should
lean in favour of holding the accused to be a juvenile in
borderline cases. This is in order to ensure that the benefit of
the JJ Act, 2015 is made applicable to the juvenile in conflict with
law. At the same time, the Court should ensure that the JJ Act,
2015is not misused by persons to escape punishment after
having committed serious offences.

 (ix) That when the determination of age is on  the basis of evidence
such as school records, it is necessary that the same would have
to be considered as per Section35 of the Indian Evidence Act,
inasmuch as any public or official document maintained in the
discharge of official duty would have greater credibility than
private documents.

(x) Any document which is in consonance with public documents,
such as matriculation certificate, could be accepted by the Court
or the JJ Board provided such public document is credible and
authentic as per the provisions of the Indian Evidence Act viz.,
section 35 and other provisions.

(xi) Ossif ication Test cannot be the sole cr i terion for age
determination and a mechanical view regarding the age of a person
cannot be adopted solely on the basis of medical opinion by
radiological examination. Such evidence is not conclusive evidence
but only a very useful guiding factor to be considered in the absence
of documents mentioned in Section 94(2) of the JJ Act, 2015.



*146. LAND ACQUISITION ACT, 1894 – Sections 18 and 23
Determination of market value – Fixation of market value in a
reference u/s 18 of the Act necessarily involves some guess work
which is required to be made by adopting one of the well recognized
methods, such as comparison or capitalization.
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Soman v. Inland Waterways Authority of India and anr.
Judgment dated 10.12.2021 passed by the Supreme Court in Civil
Appeal No. 2825 of 2011, reported in AIR 2022 SC 104



147. LAND ACQUISITION ACT, 1894 – Section 23
Determination of market value – To determine market value of land
acquired, if a sale deed is being used by the Reference Court which
was executed before the notification of the acquisition, then year
to year increase should be granted and in case of more than 9 years
old sale deed, the increase must not be more than 10 percent
annually.

Ramesh Kumar v. Bhatinda Integrated Cooperative Cotton
Spinning Mill and ors.
Judgment dated 13.09.2021 passed by the Supreme Court in Civil
Appeal No. 3875 of 2009, reported in (2022) 1 SCC 284

Relevant extracts from the judgment:

In the present case both, the Reference Court as well as the High Court,
have determined the value of the land considering the Sale Deed dated
24.05.1979 which is more than 9 years before the notification of the acquisition.
Therefore, considering the observations made by this Court in para 15 in the
case of ONGC Ltd. v. Rameshbhai Jivanbhai Patel & anr., (2008) 14 SCC 745
reproduced hereinabove and considering the fact that time gap between the
sale deed relied upon and the date of notification of acquisition is more than 9
years, the courts below ought to have been very cautious in relying upon the
Sale Deed dated 24.05.1979. Be that it may and assuming that the Sale Deed
dated 24.05.1979 was the best evidence available to determine the value of
land acquired in that case also taking annual increase at the rate of 12% is not
justified. We are of the opinion that, in the facts and circumstances of the case
the annual increase/escalation ought to have been at the rate of 10% maximum.
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148. LAND REVENUE CODE, 1959 (M.P.) – Sections 111 and 116
CIVIL PROCEDURE CODE, 1908 – Section 9
Question of title – Jurisdiction – Proof – Whether Tehsildar has
jurisdiction to consider a disputed Will and pass an order of
mutation – No – Revenue Court does not have any jurisdiction to dwell
upon the question of title of a party – Civil rights of the party are to be
determined by the Civil Court and not by the Revenue Court.

Tarasiya and ors. v. Ramlakhan and ors.
Order dated 09.09.2021 passed by the High Court of
Madhya Pradesh in Writ Petition No. 3653 of 2019, reported in
2022 (1) MPLJ 23

Relevant extracts from the order:

Revenue Court does not have any jurisdiction to dwell upon the question
of title of a party. Civil rights of the party are to be determined by Civil Court and
not by Revenue Courts.

Additional Commissioner, Rewa Division, Rewa committed an error of law
in quashing the order passed by S.D.O. Hence, order passed by Additional
Commissioner, Rewa Division, Rewa is quashed and writ petition filed by petitioner
is allowed.



149. MINERALS (PREVENTION OF ILLEGAL MINING, TRANSPORTATION AND
STORAGE) RULES, 2006 (M.P.) – Rule 18(6) Proviso
Interim custody – Jurisdiction – Authorised officer granted interim
custody of the seized property before intimation about the offence
is made to the Judicial Magistrate – On receipt of intimation by
Judicial Magistrate, the power of grant or refusal of interim custody
vests exclusively with the Judicial Magistrate.
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State of M.P. and anr. v. Ravi Mohan Trivedi
Order dated 29.09.2021 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Writ Petition No. 6560 of 2015, reported
in 2022 (1) MPLJ 207 (DB)

Relevant extracts from the order:

In the case at hand no compounding took place and thus, this case would
be governed by clause (2), (3) and (4) of Rule 18. These clauses empower the
authorised officer to grant interim custody of the seized property before intimation
about the offence is made to the Judicial Magistrate. On receipt of intimation by
Judicial Magistrate this power of grant or refusal of interim custody vests
exclusively with the Judicial Magistrate.

After having minutely gone through the contents of Rule 18, its textual and
contextual connotation and the object behind the same, this Court is of the
considered view that the State is labouring under a misconception that the present
case belongs to the class of cases where compounding has taken place. Clause
(6) of Rule 18 stipulates the property seized to be confiscated by the order of
Judicial Magistrate only if amount of fine (pursuant to compounding) as
contemplated by clause (5) is not deposited within a month. Further, proviso to
clause (6) prescribes that even if payment of fine is made within one month of
the order under clause (5), all properties so seized except the mineral shall be
released while the seized mineral under clause (2) shall be confiscated to become
property of the State. This proviso to clause (6) circumscribes/qualifies clause
(6) but does not whittle down the substantive condition of clause (6) where the
Judicial Magistrate trying the offence is vested with the exclusive power to order
of confiscation. Thus, if clause (6) and its proviso are read in conjunction, the
provisions contained in the proviso of seized mineral being confiscated is subject
to passing of an order by the Judicial Magistrate in that respect. In other words,
unless the Judicial Magistrate passes an express order of confiscation, the seized
mineral cannot become the property of the State Government.



*150. MOTOR VEHICLES ACT, 1988 – Section 147 r/w/s 2(34)
Public place – Factory premises – Accident took place inside the
factory premises, which fall under the definition of Section 2(34) of
the Act as public place – Insurance company is liable.
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Branch Manager, Universal Sompo General Ins. Co. Ltd. v.
Devkaran and ors.
Judgment dated 02.03.2020 passed by the High Court of Madhya
Pradesh (Bench Indore) in Miscellaneous Appeal No.1566 of 2013,
reported in 2022 ACJ 702



*151. MOTOR VEHICLES ACT, 1988 – Section 166
Assessment of income – Engineering student – Deceased was
second year Engineering student at the time of accident – Tribunal
awarded a sum of ` 7,58,000/- which was enhanced by High Court to
` 10,04,937/- – Apex Court further awarded a sum of ` 5,00,000/- after
considering the facts of education and job probability of the
deceased.

`

`

`

Bhom Singh and anr. v. Reliance General Ins. Co. Ltd. and anr.
Judgment dated 09.09.2021 passed by the Supreme Court in Civil
Appeal No. 5638 of 2021, reported in 2022 ACJ 716 (Three-Judge
Bench)



*152. MOTOR VEHICLES ACT, 1988 – Section 166
Motor accident – Injury – Claimant suffered serious and grievous
injuries including five fractures – No permanent disability was proved
– Claimant was not found entitled for compensation for loss of future
earnings.

Sanjay Kumar v. Sunil and ors.
Judgment dated 20.09.2021 passed by the Supreme Court in Civil
Appeal No. 5802 of 2021, reported in 2022 ACJ 718
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*153. MOTOR VEHICLES ACT, 1988 – Section 166
Assessment of compensation – Injured suffered 100 percent
permanent disablement – Would require an attendant for the rest
of his life – Tribunal awarded ` 4,81,000/- – High Court enhanced
the compensation to ` 13,08,000/- – Apex Court further allowed
enhancement and specially ` 6,00,000/- for attendant, transportation
and special diet.

`

`

`

Gurwinder Singh v. Pirthi Singh and ors.
Judgment dated 23.09.2021 passed by the Supreme Court in Civil
Appeal No. 5936 of 2021, reported in 2022 ACJ 747 (SC)



*154. MOTOR VEHICLES ACT, 1988 – Section 166
Assessment of income – Deceased was a bachelor of engineering
– Tribunal assessed the income at ` 20,000/- per month and awarded
` 30,54,000/- – High Court reduced the amount of compensation to
` 15,82,000/- – Considering the qualification of the deceased, Apex
Court restored the Tribunal’s award.

`

`

`

Basanti Devi and anr. v. Divisional Manager, New India
Assurance Co. Ltd. and ors.
Judgment dated 06.12.2021 passed by the Supreme Court in Civil
Appeal No.7435 of 2021, reported in 2022 ACJ 823 (SC)
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*155. MOTOR VEHICLES ACT, 1988 – Section 166
Contributory negligence – Lorry was parked on National Highway
without indicators or signals – Car dashed from behind – Tribunal
and High Court held that driver of car was also guilty of contributory
negligence – There was nothing on record to indicate that the car
driver was not driving at moderate speed nor did he follow traffic
rules – To establish contributory negligence, some act or omission
which materially contributed to the accident or damage, should be
attributed to the person against whom it is alleged – Apex Court
held that lorry driver was solely responsible for the accident.

K. Anusha and ors. v. Regional Manager, Shriram General Ins.
Co. Ltd.
Judgment dated 06.10.2021 passed by the Supreme Court in Civil
Appeal No. 6237 of 2021, reported in 2022 ACJ 721 (SC)



156. MOTOR VEHICLES ACT, 1988 – Section 168 (1)
(i) Determination of income – The labourers/skilled labourers were

getting ` 5,000/- per month under the Minimum Wages Act, in
the year 2012 – As at the time of accident the deceased was
studying in the 3rd/4th semester of civil engineering, he cannot
be considered worse than the labourers/skilled labourers.

(ii) Future prospects – In case of a deceased who was not serving
at the time of death and, income determined on guesswork,
their legal heirs shall also be entitled to future prospects.

i

`



JOTI JOURNAL - JUNE 2022 -  PART II 172

ii

Meena Pawaia and ors. v. Ashraf Ali and ors.
Judgment dated 18.11.2021 passed by the Supreme Court in Civil
Appeal No. 6724 of 2021, reported in 2022 ACJ 528 (SC)

Relevant extracts from the judgment:

At the outset, it is required to be noted that deceased at the time of accident
was aged 21-22 years and that he was a 3rd year student in civil engineering.
Therefore, it can be said that looking to his educational qualification he was
having a bright future. Learned Tribunal assessed the income of deceased at
Rs.15,000 per month for the purpose of awarding compensation under the head
of future economic loss. However, by the impugned judgment and order, the
High Court has reduced the compensation and determined the income of the
deceased at Rs.5,000 per month. Awarding the future economic loss to the
claimants considering the income of the deceased as Rs.5,000 is not sustainable
at all. Even the labourers/skilled labourers were getting Rs.5,000 per month
under the Minimum Wages Act in the year 2012. As the deceased was studying
in the 3rd/4th semester of civil engineering, he cannot be considered worse
than the labourers/skilled labourers. Even the counsel appearing on behalf of
the Union of India has fairly conceded that assessing the income of deceased at
Rs.5,000 per month for the purpose of awarding the compensation under the
head of future economic loss can be said to be at lower side and as such is not
justifiable. While awarding the future economical loss, when the deceased died
at the young age 21-22 years and was not earning at the time of death/accident,
as per catena of decisions of this court, the income for the purpose of determining
the future economic loss is always done on the basis of guesswork considering
many circumstances namely the educational qualification and background of
the family, etc. Therefore looking to the educational qualification and the family
background and as observed herein above, the deceased was having a bright
future studying in the 3rd year of civil engineering, we are of the opinion that
the income of the deceased at least ought to have been considered at least
Rs.10,000 per month, more particularly considering the fact that the labourers/
skilled labourers were getting Rs.5,000- per month even under the Minimum
Wages Act in the year 2012.

As observed by this court in the case of National Insurance Company Limited
v. Pranay Sethi and ors., (2017) 16 SCC 680, the determination of income while
computing compensation has to include future prospects so that the method will
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come within the ambit and sweep of just compensation as postulated under
Section 168 of the Motor Vehicles Act. In case of a deceased who had held a
permanent job with inbuilt grant of annual increment and/or in case of a deceased
who was on a fixed salary and/or self employed would only get the benefit of
future prospects and the legal representatives of the deceased who was not
serving at the relevant time as he died at a young age and was studying, could
not be entitled to the benefit of the future prospects for the purpose of
computation of compensation would be inapposite. Because the price rise does
affect them also and there is always an incessant effort to enhance one’s income
for sustenance. It is not expected that the deceased who was not serving at all,
his income is likely to remain static and his income would remain stagnant. As
observed in Pranay Sethi (supra) to have the perception that he is likely to remain
static and his income to remain stagnant is contrary to the fundamental concept
of human attitude which always intends to live with dynamism and move and
change with the time. Therefore we are of the opinion that even in case of a
deceased who was not serving at the time of death and had no income at the
time of death, their legal heirs shall also be entitled to future prospects by adding
future rise in income as held by this court in the case of Pranay Sethi (supra) i.e.
addition of 40% of the income determined on guesswork considering the
educational qualification, family background etc., where the deceased was below
the age of 40 years.

Now so far as the submission on behalf of the Union of India that as in the
execution proceedings the claimants accepted the amount due and payable
under the impugned judgment and order and accepted the same as full and
final settlement, thereafter the claimants ought not to have preferred appeal for
enhancement of the compensation is concerned, the aforesaid cannot be
accepted. The claimants are entitled to just compensation. Merely because in
the execution proceedings they might have accepted the amount as awarded
by the High Court, may be as full and final settlement, it shall not take away the
right of the claimants to claim just compensation and shall not preclude them
from claiming the enhanced amount of compensation which they as such are
held to be entitled to. As such, the Motor Vehicles Act is a benevolent Act and as
observed hereinabove the claimants are entitled to just compensation. As such,
the Union of India ought not to have taken such a plea/defence.



157. N.D.P.S. Act, 1985 – Sections 43 and 50
(i) Public place – Chance recovery – Where the search and seizure

was made from the vehicle used, by way of chance recovery
from public road, provisions of section 43 would apply.

(ii) Personal search – In the search of motor cycle at public place,
compliance of section 50 does not attract.
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(iii) Ownership – The seizure of vehicle from possession of the
accused is proved beyond reasonable doubt, therefore, the
question of ownership of vehicle is not relevant.

(iv) Independent witness – Merely because independent witnesses
were not examined, the conclusion cannot be drawn that
accused was falsely implicated.

i

ii

iii

iv

Kallu Khan v. State of Rajasthan
Judgment dated 11.12.2021 passed by the Supreme Court in Criminal
Appeal No. 1605 of 2021, reported in AIR 2022 SC 50

Relevant extracts from the judgment:

On apprehending the accused, while making search of the motor cycle,
900 gm of smack was seized to which seizure and sample memos were prepared,
as proved by the departmental witnesses. In the facts of the case at hand,
where the search and seizure was made from the vehicle used, by way of chance
recovery from public road, the provisions of Section 43 of the NDPS Act would
apply. In this regard, the guidance may be taken from the judgments of this
Court in S.K. Raju v. State of West Bengal, (2018) 9 SCC 708 and S.K. Sakkar v.
State of West Bengal, (2021) 4 SCC 483. However, the recovery made by Pranveer
Singh (PW6) cannot be doubted in the facts of this case.

Now reverting to the contention that the motor cycle seized in commission
of offence does not belong to accused, however seizure of the contraband from
the motor cycle cannot be connected to prove the guilt of accused. The Trial
Court on appraisal of the testimony of witnesses, Constable Preetam Singh (PW1),
Constable Sardar Singh (PW2), S.I. Pranveer Singh (PW6) and Constable
Rajendra Prasad (PW8), who were members of the patrolling team and the
witnesses of the seizure, proved beyond reasonable doubt, when they were on
patrolling, the appellant came driving the seized vehicle from opposite side. On
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seeing the police vehicle, he had taken back the motor cycle which he was
riding. However, the police team apprehended and intercepted the accused and
made the search of vehicle, in which the seized contraband smack was found
beneath the seat of the vehicle. However, while making search at public place,
the contraband was seized from the motor cycle driven by the accused. Thus,
recovery of the contraband from the motor cycle of the appellant was a chance
recovery on a public road. As per Section 43 of NDPS Act, any officer of any of
the departments, specified in Section 42, is having power of seizure and arrest
of the accused from a public place, or in transit of any narcotic drug or
psychotropic substance or controlled substance. The said officer may detain in
search any person whom he has reason to believe that he has committed an
offence punishable under the provisions of the NDPS Act, in case the possession
of the narcotic drug or psychotropic substance appears to be unlawful. Learned
senior counsel representing the appellant is unable to show any deficiency in
following the procedure or perversity to the findings recorded by the Trial Court,
affirmed by the High Court. The seizure of the motor cycle from him is proved
beyond reasonable doubt, therefore, the question of ownership of vehicle is not
relevant. In the similar set of facts, in the case of Rizwan Khan v. State of
Chhattisgarh, (2020) 9 SCC 627, this Court observed the ownership of the vehicle
is immaterial. Therefore, the argument as advanced by learned senior counsel
is of no substance and merit less.

At this state, the argument advanced by the appellant regarding non-
production of contraband in the court due to which benefit of doubt ought to be
given to accused, is required to be adverted to. In the case of State of Rajasthan
v. Sahi Ram, (2019) 10 SCC 649, this Court held that when the seizure of material
is proved on record and is not even disputed, the entire contraband material
need not be placed on record. It is not a case in which the appellant has proved
beyond reasonable doubt that while sending the samples for forensic tests,
seals were not intact or the procedure has been materially not followed by
protecting the seized substance or was not stored properly, as specified in the
case of Union of India v. Mohanlal and anr., (2016) 3 SCC 379 in which case the
directions were given to be followed on administrative side. However, in the
facts of the case, the said judgment is not of any help to appellant.

Similarly, in the case of Than Kumar v. State of Haryana, (2020) 5 SCC 260,
this Court observed that if seizure is otherwise proved and the samples taken
from and out of contraband material were kept intact; the report of forensic
expert shows potency, nature and quality of contraband material, essential
ingredients constituting offence are made out and the non¬production of
contraband in the Court is not fatal. As discussed above, the appellant has
failed to show that findings recorded by two Courts suffer from any perversity or
illegality on the said issue and warrant interference.
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Simultaneously, the arguments advanced by the appellant regarding non-
compliance of Section 50 of NDPS Act is bereft of any merit because no recovery
of contraband from the person of the accused has been made to which
compliance of the provision of Section 50 NDPS Act has to follow mandatorily. In
the present case, in the search of motor cycle at public place, the seizure of
contraband was made, as revealed. Therefore, compliance of Section 50 does
not attract in the present case. It is settled in the case of Vijaysinh Chandubha
Jadeja v. State of Gujarat, (2011) 1 SCC 609 that in the case of personal search
only, the provisions of Section 50 of the Act is required to be complied with but
not in the case of vehicle as in the present case, following the judgments of
Surinder Kumar v. State of Punjab, (2020) 2 SCC 563 and State of Punjab v. Baljinder
Singh, (2019) 10 SCC 473. Considering the facts of this Court, the argument of
non-compliance of Section 50 of NDPS Act advanced by the counsel is hereby
repelled.

The issue raised regarding conviction solely relying upon the testimony of
police witnesses, without procuring any independent witness, recorded by the
two courts, has also been dealt with by this Court in the case of Surinder Kumar
(supra) holding that merely because independent witnesses were not examined,
the conclusion could not be drawn that accused was falsely implicated. Therefore,
the said issue is also well-settled and in particular, looking to the facts of the
present case, when the conduct of the accused was found suspicious and a
chance recovery from the vehicle used by him is made from public place and
proved beyond reasonable doubt, the appellant cannot avail any benefit on this
issue. In our view, the concurrent findings of the courts do not call for interference.



*158. NEGOTIABLE INSTRUMENT ACT, 1881 – Section 138
(i) Dishonour of cheque – Presumption – Initial burden is placed

on the complainant to discharge that cheque is drawn towards
consideration of legally recoverable amount – Such
presumption would remain until the contrary is proved.

(ii) Dishonour of cheque – Rebuttal of presumption – The onus is
on the accused to raise a probable defence on preponderance
of probabilities.

(iii) Negotiable instrument – Principles of presumption and its
rebuttal – Enumerated.

i
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ii

iii

K. S. Ranganatha v. Vittal Shetty
Judgment dated 08.12.2021 passed by the Supreme Court in Criminal
Appeal No. 1860 of 2011, reported in 2022 (1) Crimes 454 (SC)
(Three-Judge Bench)



159. NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138 and 141
(i) Debt or liability – Advance payment – If there is a breach in the

condition of advance payment, it would not incur criminal
liability u/s 138 since there was no legally enforceable debt or
liability at the time when the cheque was drawn.

(ii) Gift – A cheque given as a gift and not for the satisfaction of a
debt or liability would not attract the provision of Section 138.

(iii) Post-dated cheque – The term ‘debt’ also includes a sum of
money promised to be paid on a future date by reason of a
present obligation – A post-dated cheque issued after debt has
been incurred would be covered by the definition of debt.

(iv) Offence by company – Incharge Officer – Whether the
individual was incharge or responsible for the affairs of the
company during the commission of the offence is the test to
determine the liability of Director or Managing Director.

(v) Security cheque – Cheque furnished as security is covered
under provision of section 138.

i

ii

iii

iv



JOTI JOURNAL - JUNE 2022 -  PART II 178

v

Sunil Todi and ors. v. State of Gujarat and anr.
Judgment dated 03.12.2021 passed by the Supreme Court in Criminal
Appeal No. 1446 of 2021, reported in AIR 2022 SC 147

Relevant extracts from the judgment:

Drawing the distinction between civil and criminal liability, it was observed
that if there is a breach in the condition of advance payment, it would not incur
criminal liability under Section 138 of the NI Act since there is no legally
enforceable debt or liability at the time when the cheque was drawn. The Court
held that if at the time when a contract is entered into, the purchaser has to pay
an advance and there was a breach of that condition, the purchaser may have
to make good the loss to the seller, but this would not occasion a criminal liability
under Section 138. The issuance of a cheque towards advance payment at the
time of the execution of the contract would not - in the view which has adopted in
Indus Airways - be considered as a subsisting liability so as to attract an offence
under Section 138 upon the dishonor of the cheque.

The explanation to Section 138 of the NI Act provides that ‘debt or any
other liability’ means a legally enforceable debt or other liability. The proviso to
Section 138 stipulates that the cheque must be presented to the bank within a
period of six months from the date on which it is drawn or within its period of
validity. Therefore, a cheque given as a gift and not for the satisfaction of a
debt or other liability, would not attract the penal consequences of the provision
in the event of its being returned for insufficiency of funds. Aiyar’s Judicial
Dictionary defines debt as follows: “Debt is a pecuniary liability. A sum payable
or recoverable by action in respect of money demand.” Lindey L.J in Webb v.
Strention, 1888 QBD 518 defined debt as “… a sum of money which is now payable
or will become payable in the future by reason of a present obligation, debitum
in praesenti, solvendum in futuro.” The definition was adopted by this Court in
Keshoram Industries v. CWT, AIR 1966 SC 1370. Justice Mookerjee writing for a
Full Bench of the Calcutta High Court in Banchharam Majumdar v. Adyanath
Bhattacharjee, (1909) ILR 36 Cal 936 adopted the definition provided by the
Supreme Court of California in People v. Arguello, 1869 37 Calif 524:

“Standing alone, the word ‘debt’ is as applicable to a sum
of money which has been promised at a future day as to a
sum now due and payable. If we wish to distinguish between
the two, we say of the former that it is a debt owing, and of
the latter that it is a debt due. In other words, debts are of
two kinds: solvendum in praesenti and solvendum in future … A
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sum of money which is certainly and in all events payable
is a debt, without regard to the fact whether it be payable
now or at a future time. A sum payable upon a contingency,
however, is not a debt or does not become a debt until the
contingency has happened.”

Thus, the term debt also includes a sum of money promised to be paid on
a future day by reason of a present obligation. A post-dated cheque issued
after the debt has been incurred would be covered by the definition of ‘debt’.
However, if the sum payable depends on a contingent event, then it takes the
color of a debt only after the contingency has occurred. Therefore, in the present
case, a debt was incurred after the second respondent began supply of power
for which payment was not made because of the non-acceptance of the LCs’.
The issue to be determined is whether Section 138 only covers a situation where
there is an outstanding debt at the time of the drawing of the cheque or includes
drawing of a cheque for a debt that is incurred before the cheque is encashed.

According to the complainant, the LCs’ were not in a format agreed to by
their bankers. The cheques which were initially towards security could not have
been presented before the payments under the PSA fell due. Moreover, if the
company were to discharge its liability to pay the outstanding dues under the
power supply agreement through the agreed modality of an LC to the satisfaction
of the second respondent’s bankers, there would be no occasion to present the
cheque thereafter. In other words, once payments for electricity supply became
due in terms of the PSA, and the company failed to discharge its dues, the
second respondent was entitled in law to present the cheque for payment. Merely
labelling the cheque as a security would not obviate its character as an instrument
designed to meet a legally enforceable debt or liability, once the supply of power
had been provided for which there were monies due and payable. There is no
inflexible rule which precludes the drawee of a cheque issued as security from
presenting it for payment in terms of the contract. It all depends on whether a
legally enforceable debt or liability has arisen.

The submission which has been urged on behalf of the appellants, however,
is that the fact that the cheques in the present case have been issued as a
security is not in dispute since it stands admitted from the pleading of the second
respondent in the suit instituted before the High Court of Madras. The legal
requirement which Section 138 embodies is that a cheque must be drawn by a
person for the payment of money to another “for the discharge, in whole or in
part, of any debt or other liability’. A cheque may be issued to facilitate a
commercial transaction between the parties. Where, acting upon the underlying
purpose, a commercial arrangement between the parties has fructified, as in
the present case by the supply of electricity under a PSA, the presentation of
the cheque upon the failure of the buyer to pay is a consequence which would
be within the contemplation of the drawer. The cheque, in other words, would in
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such an instance mature for presentation and, in substance and in effect, is
towards a legally enforceable debt or liability. This precisely is the situation in
the present case which would negate the submissions of the appellants.

The test to determine if the Managing Director or a Director must be charged
for the offence committed by the Company is to determine if the conditions in
Section 141 of the NI Act have been fulfilled i.e., whether the individual was in-
charge of and responsible for the affairs of the company during the commission
of the offence. However, the determination of whether the conditions stipulated
in Section 141 of the MMDR Act have been fulfilled is a matter of trial. There are
sufficient averments in the complaint to raise a prima facie case against them. It
is only at the trial that they could take recourse to the proviso to Section 141
and not at the stage of issuance of process.



160. PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 –
Sections 2 (s) and 19 (1) (f)
Alternate accommodation – Alternate equivalent accommodation as
per Section 19 (1) (f) of D.V. Act, does not mean that the alternate
accommodation must be totally identical to previously shared house
hold although, there should be similar luxury and comfort in the
alternate accommodation also.

Jaidev Rajnikant Shroff v. Poonam Jaidev Shroff
Judgment dated 03.12.2021 passed by the Supreme Court in Civil
Appeal No. 2634 of 2017, reported in (2022) 1 SC 683

Relevant extracts from the judgment:

In our view, to stretch the word ‘similar’ as used in the order dated 6th
March 2020, to be totally identical to the said house, would be unrealistic. It will
be difficult to find out a house identical to the said house having the same area,
the same facilities and the same luxuries. The word ‘similar’ has to be construed
as providing the same degree of luxury and comfort as is available in the said
house.
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*161. SPECIFIC RELIEF ACT, 1963 – Sections 16 and 20
Suit for specific performance of contract – Agreement to sell was
executed between plaintiff and defendant for the suit property –
Bharat Petroleum Corporation was having lease over the property
and constructed petrol pump over that – Bharat petroleum had
objected and claimed first r ight to purchase – Execution of
agreement to sell and readiness and willingness were proved by
the plaintiff – Trial Court dismissed the suit after considering the
objection of the Corporation – High Court held that plaintiff is the
master of the suit – Not bound to sue against every possible adverse
claim in the suit – Suit was decreed.

Bhagwan Sharan and anr. v. Krishnakant Bhargava and anr.
Judgment dated 11.08.2021 passed by the High Court of Madhya
Pradesh (Bench Gwalior) in First Appeal No. 292 of 2009, reported
in AIR 2022 MP 8



162. SPECIFIC RELIEF ACT, 1963 – Section 20
CIVIL PROCEDURE CODE, 1908 – Order 14
(i) Agreement to sell joint Hindu family property – Right of karta to

execute agreement to sell or sale deed of a joint Hindu family
property is settled and is beyond cavil.

(ii) Framing of issue – Omission to frame an issue does not vitiate
the trial where the parties go to trial fully knowing the rival
case and lead evidence in support of their  respective
contentions.

i
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ii

Beereddy Dasaratharami Reddy v. V. Manjunath and anr.
Judgment dated 13.12.2021 passed by the Supreme Court in Civil
Appeal No.7037 of 2021, reported in AIR 2022 SC 65

Relevant extracts from the judgment:

Right of the Karta to execute agreement to sell or sale deed of a joint
Hindu family property is settled and is beyond cavil vide several judgments of
this Court including Sri Narayan Bal and ors. v. Sridhar Sutar and ors., (1996) 8
SCC 54 wherein it has been held that a joint Hindu family is capable of acting
through its Karta or adult member of the family in management of the joint Hindu
family property. A coparcener who has right to claim a share in the joint Hindu
family estate cannot seek injunction against the Karta restraining him from dealing
with or entering into a transaction from sale of the joint Hindu family property,
albeit post alienation has a right to challenge the alienation if the same is not for
legal necessity or for betterment of the estate. Where a Karta has alienated a
joint Hindu family property for value either for legal necessity or benefit of the
estate it would bind the interest of all undivided members of the family even
when they are minors or widows. There are no specific grounds that establish
the existence of legal necessity and the existence of legal necessity depends
upon facts of each case. The Karta enjoys wide discretion in his decision over
existence of legal necessity and as to in what way such necessity can be fulfilled.
The exercise of powers given the rights of the Karta on fulfilling the requirement
of legal necessity or betterment of the estate is valid and binding on other
coparceners.

The aforesaid being the legal position, it has to be held that signatures of
V. Manjunath, son of Karta – K. Veluswamy, on the agreement to sell were not
required. K. Veluswamy being the Karta was entitled to execute the agreement
to sell and even alienate the suit property. Absence of signatures of V. Manjunath
would not matter and is inconsequential. As noted above, it is an accepted case
of the respondents that K. Veluswamy did receive Rs.4 lakhs as advance from
Beeredy Dasartharami Reddy, as recorded in the agreement to sell.

On the question of satisfaction of the condition of legal necessity, the stand
of the respondents is contradictory, for they have pleaded in the written statement
and even before us that the joint Hindu family was in need of funds, which shows
legal necessity. In fact, as recorded above, the need for funds is duly reflected
and so stated in the agreement to sell dated 8th December 2006 which states
that the executants were in need of funds to meet domestic necessities and,
therefore, had agreed to sell the suit property. It is also an undisputed position
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that the suit property was encumbered in favour of the State Bank of Mysore,
Adivala Branch, and the executants had informed that the dues of the bank
would be cleared to release the mortgage before the date of registration. In
Kehar Singh (D) through Legal Representatives and ors. v. Nachittar Kaur and ors.,
(2018) 14 SCC 445, on the question what is legal necessity, reference was made
to Article 241 from Mulla’s Hindu Law which states that maintenance of
coparceners, family members, marriage expenses, performance of necessary
funerals or family ceremonies, costs of necessary litigation for recovering or
preserving estate, etc. fall and have been held to be family’s necessities. Further,
the instances are not the only indices for concluding whether the alienation was
in need for legal necessity as enumeration on what would be legal necessity is
unpredictable and would depend upon facts of each case. Thus, we are of the
opinion that the agreement to sell cannot be set aside on the ground of absence
of legal necessity.

Omission to frame an issue as required under Order XIV Rule 1 of the
Code of Civil Procedure, 1908 does not vitiate the trial where the parties go to
trial fully knowing the rival case and lead evidence in support of their respective
contentions and to refute contentions of the other side (See – Kannan (Dead) by
LRs. and ors. v. V. S. Pandurangam (Dead) by LRs. and ors., (2007) 15 SCC 157 and
Nedunuri Kameswaramma v. Sampati Subba Rao, AIR 1963 SC 884).



*163. TRANSFER OF PROPERTY ACT, 1882 – Section 54
SPECIFIC RELIEF ACT, 1963 – Section 34
Sale of immovable property – Payment of consideration – Sale of an
immovable property has to be for a price which may be payable in
future – It may be partly paid and the remaining part in future –
Payment of price is an essential part of sale covered by section 54
of the TP Act – Sale deed in respect of an immovable property
executed without payment of price and does not provide for
payment of price at a future date – Is not a sale at all in the eyes of
law and has no legal effect – Such a sale will be void and will not
effect the transfer of immovable property.
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Kewal Krishan v. Rajesh Kumar and ors.
Judgment dated 22.11.2021 passed by the Supreme Court in Civil
Appeal No. 6989 of 2021, reported in 2022 (1) MPLJ 494 (SC)



164. URBAN LAND (CEILING AND REGULATION) ACT, 1976 – Section 10
SPECIFIC RELIEF ACT, 1963 – Section 34
CIVIL PROCEDURE CODE, 1908 – Section 9
Declaration of surplus land – Jurisdiction of Civil Court – After
conducting inquiry, competent authority passed final  order
declaring land as surplus land – Possession of land was taken over
and the same was allotted to development authority to construct
houses for needy slum dwellers – Civil Court cannot declare the
order passed by the competent authority as illegal or non est.

State of M.P. v. Ghisilal
Judgment dated 22.11.2021 passed by the Supreme Court in Civil
Appeal No. 2153 of 2012, reported in AIR 2022 SC 275

Relevant extracts from the judgment:

It is not in dispute that the land in question is in the Urban Agglomeration
and covered by the ULC Act, 1976. As such, original owner late Padam Singh
has filed declaration under the provisions of the ULC Act and after conducting
necessary inquiry, final orders were passed by the competent authority declaring
16000.32 square meters of land as surplus land. It is also clear from the material
placed on record that consequent to final orders passed by the competent
authority, notifications under Section 10(1) and 10(3) of the ULC Act were issued.
Although, it is the case of the respondent-plaintiff that possession was taken
without issuing notice, as such it cannot be considered as valid taking over of
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possession, but it is evident from the copy of the panchnama, the respondent,
who claims to be the legal heir of late Padam Singh, is also a signatory as a
witness to the same. Though the respondent-plaintiff was a witness to the
panchnama for taking over possession, a belated attempt was made by filing
the present suit by the respondent without even questioning the orders passed
by the competent authority under the Act, declaring the land in question as a
surplus land. The trial court as well as appellate court fell in error in recording a
finding that possession was not taken, inspite of taking possession by conducting
panchnama for which respondent is a signatory. In the judgment relied on by
the learned counsel for the appellant in the case of Indore Development Authority
v. Manoharlal and ors., (2020) 8 SCC 129 this Court while dealing with the provisions
of the Land Acquisition Act has held that when the possession of the land is
taken by drawing a panchnama, that amounts to taking physical possession of
the land. It is further held that anybody claiming possession thereafter has to be
treated as a trespasser and has no right to possess the land which vests with
the State free from all encumbrances. In view of the stand of the appellant, of
taking over possession of the land by conducting panchnama for which
respondent is a signatory, it is difficult to believe the stand of the respondent
that possession was not taken. In view of the stand of the respondent that
possession is with the respondent, this Court called for a report from the District
Judge. Pursuant to the same, report dated 14.04.2021 was sent by the learned
Principal District and Sessions Judge, Bhopal, Madhya Pradesh to this Court. It
is evident from such report that the appellant has taken possession of the land
and the same was allotted to the Bhopal Development Authority and the same
was utilised for construction of about 400 houses for needy slum dwellers by
spending huge amount. Thus, it is clear that possession of the land was not
only taken but same is utilised for a public purpose.

The Urban Land (Ceiling and Regulation) Act, 1976 is a self-contained
Code. Various provisions of the Act make it clear that if any orders are passed
by the competent authority, there is provision for appeal, revision before the
designated appellate and revisional authorities. In view of such remedies available
for aggrieved parties, the jurisdiction of the civil courts to try suit relating to land
which is subject-matter of ceiling proceedings, stands excluded by implication.
Civil court cannot declare, orders passed by the authorities under the ULC Act,
as illegal or non est. More so, when such orders have become final, no
declaration could have been granted by the civil court. In this regard reference
may be made to the judgment of this Court in the case of Competent Authority,
Calcutta, under the Urban Land (Ceiling and Regulation) Act, 1976 and anr. v. David
Mantosh and ors., (2020) 12 SCC 542. We are totally in agreement with the aforesaid
view taken by this Court.

In this case, it is clear from the orders passed by the competent authorities,
that the original declarant was holding excess land to the extent of 16000.32
square meters. When the orders passed by the competent authority and
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consequential notifications issued under Section 10(1) and 10(3) of the ULC
Act have become final, it was not open for the respondent to file a suit seeking
declaration, as prayed for. As we are of the view that jurisdiction of the civil
courts is barred by necessary implication, trial court fell in error in entertaining
the suit, as filed by the respondent and even the first appellate court and second
appellate court have not considered the various grounds raised by the appellant
in proper perspective.

Although it is contended by the learned counsel appearing for the
respondent to mould the relief, it is trite principle that where the suit is filed with
particular pleadings and reliefs, it is to be considered with reference to pleadings
on record and the reliefs claimed in the suit only. The judgments relied on by
the learned counsel for the respondent would not render any assistance to
support the case of the respondent. As we are in agreement with the view taken
by this Court earlier in the case of Competent Authority, Calcutta, under the Urban
Land (Ceiling and Regulation) Act, 1976 (supra) this appeal is to be allowed by
setting aside the judgment and decree passed by the trial court as confirmed by
the appellate court on the ground that such suit itself was not maintainable.



165. WAKF ACT, 1995  –  Sections  83 and  85
(i) Wakf property –  Bar of jurisdiction of Civil Court – Only Tribunal

constituted under the Act has power to determine any dispute
regarding wakf, wakf property, injunction, eviction of tenant
and determination of right and obligation of the lessor and
lessee of the property.

(ii) Wakf  Act – Jurisdiction – Bar of Civil Court contained in sections
6(5) and 7(2) is confined to Chapter II but the bar of jurisdiction
under section 85 is all pervasive.

(iii) Dispute regarding status of wakf property – Only wakf tribunal
is proper forum to decide whether subject property is disputed
to be wakf property or not.

i

ii
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iii

Rashid Wali Beg v. Farid Pindari and ors.
Judgment dated 28.10.2021 passed by the Supreme Court in Civil
Appeal No. 6336 of 2021 reported in (2022) 4 SCC 414

Relevant extracts from the judgment:

Interestingly, the basis of the decision in Ramesh Gobindram v. Sugra
Humayun Mirza Waqf, (2010) 8 SCC 726 was removed through an amendment
under Act 27 of 2013. As we have stated elsewhere, Ramesh Gobindram (supra)
sought to address the question whether a Waqf Tribunal was competent to
entertain and adjudicate upon disputes regarding eviction of persons in
occupation of what are admittedly waqf properties. Since this Court answered
the question in the negative, Section 83(1) was amended by Act 27 of 2013 to
include the words,

“eviction of tenant or determination of rights and obligations
of the lessor and lessee of such property”.

The approach of the High Court, in our considered view, is not in tune with
the law. The question as to whether the suit for perpetual injunction is
maintainable before the Waqf Tribunal or not, is already answered in Akkode
Jumayath Palli Paripalana Committee. This Court, pointed out in the said decision
that Ramesh Gobindram was distinguished in W. B. Wakf Board v. Anis Fatma
Begum, (2010) 14 SCC 588 and that therefore the Tribunal had jurisdiction to
entertain a suit for perpetual injunction. But unfortunately, this decision rendered
by this Court on 23.07.2013 does not appear to have been brought to the notice
of the High Court.

It is true that in Punjab Waqf Board v. Sham Singh Harike (2019) 4 SCC 698 a
two member bench of this Court considered Ramesh Gobindram, Anis Fatma
Begum as well as Akkode Jumayath Palli Paripalana Committee and doubted in
paragraph 43 (of the SCC report) the correctness of the decision in Akkode
Jumayath Palli Paripalana Committee on the ground that it was not in accord
with the ratio of Ramesh Gobindram. (supra) But the said conclusion was on the
basis of the observations in Ramesh Gobindram (supra) to the effect that unless
there is any provision in the Waqf Act to entertain the dispute, the Tribunal
cannot have jurisdiction.

We have already seen that it is not as though there was no provision in the
Waqf Act conferring jurisdiction upon the Tribunal in respect of the waqf property.
We can break the first part of Section 83 into two limbs, the first concerning the
determination of any dispute, question or other matter relating to a waqf and
the second, concerning the determination of any dispute, question or other
matter relating to a waqf property. After Amendment Act 27 of 2013, even the
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eviction of a tenant or determination of the rights and obligation of the lessor
and lessee of such property, come within the purview of the Tribunal.

Though the proceedings out of which the present appeal arises, were
instituted before the Amendment Act, the words “any dispute, question or other
matter relating to a waqf or waqf property” are sufficient to cover any dispute,
question or other matter relating to a waqf property. This is why Ramesh
Gobindram was sought to be distinguished both in Anis Fatma Begum and Pritpal
Singh and such distinction was taken note of in Akkode Jumayath Palli Paripalana
Committee. Additionally, this Court in Kiran Devi v. Bihar State Sunni Wakf Board,
(2021) 15 SCC 15 refused to apply the ratio of Ramesh Gobindram (supra), on the
ground that the suit was originally instituted before the Civil Court, but was later
transferred to the Waqf Tribunal and that after allowing the order of transfer to
attain finality, it was not open to them to resurrect the issue through Ramesh
Gobindram.

We must also point out at this stage that all the 14 decisions which we
have tabulated in paragraph 13 above, except the one at Sl.No.13, namely Kiran
Devi are decisions of two member benches. Kiran Devi was a decision of a three
member bench of this Court. In Kiran Devi, an objection to the maintainability of
the proceeding before the Waqf Tribunal was raised on the basis of the decision
in Ramesh Gobindram. But this court refused to accept it on the ground that
once the order of transfer of  the suit from the Civil Court to the Waqf Tribunal
had attained finality, the question of jurisdiction cannot be raised. If Waqf tribunal
had no jurisdiction at all, this court could not have held in Kiran Devi that the
order of transfer already passed cannot be undone by accepting this plea. The
decision of the three member bench in Kiran Devi is significant in the sense that
it recognized the fact that Ramesh Gobindram cannot be used as a magic wand
to toss the proceedings relating to a waqf property from one forum to another.

In the case on hand, the property is admitted to be a waqf property.
Therefore, to allow the plaintiff to ignore the Waqf Tribunal and to seek a decree
of permanent injunction and mandatory injunction from a civil court, would be
ignore the mandate of section 83 and 85 which speak of any dispute, question
or other matter relating to a waqf or a waqf property. There is also one more
issue. In the written statement, the Defendant No.1 has admitted the existence
of the waqf and also admitted that the father of the plaintiff by name Riyaz
Ahmad is the mutawalli. But the claim of the plaintiff that he is the beneficiary of
the waqf has been denied. Therefore, a question as to the nature of the waqf
and whether the plaintiff is a beneficiary of the waqf, has also arisen in this
case. This question has necessarily to be decided by the Tribunal and not the
civil court.
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PART - III
CIRCULARS/NOTIFICATIONS

- & e/;izns'k flfoy U;k;ky; vf/kfu;e] 1958
¼Øekad 19 lu~ 1908½ dh /kkjk 23 rFkk O;ogkj izfØ;k lafgrk] 1908 ¼1908 dk 5½ dh /kkjk 122
ds lkFk ifBr lafo/kku ds vuqPNsn 227 }kjk iznÙk 'kfDr;ksa dks iz;ksx esa ykrs gq, rFkk e/;izns'k
mPp U;k;ky; ds ijke'kZ ls] jkT; ljdkj] ,rn~ }kjk] e/;izns'k flfoy U;k;ky; fu;e] 1961
esa fuEufyf[kr la'kks/ku djrh gS] vFkkZr% &

v/;k; 1 ¼Hkkx &1½ ds fu;e 10 ds [k.M ¼,d½ ds LFkku ij] fuEufyf[kr [k.M LFkkfir
fd;k tk,a] vFkkZr%&

^^¼,d½ A4 vkdkj ds dkxt ds nksuksa vksj] ftldk GSM 75 ls de u gks] ;wuhdksM eaxy
QkWUV] vkdkj 16 ¼nsoukxjh fyfi gsrq½ ,oa VkbZEl U;w jkseu QkWUV] vkdkj 14 ¼jkseu
fyfi gsrq½ esa lQkbZ ls vafdr vFkok eqfnzdk gks] ftlesa Åijh vksj i`"B Hkkx ij
1-5** cka;h vksj 1-75** ,oa nka;h vksj de ls de 1** dk gkf'k;k NksM+saxs rFkk 1-5**
ykbZu Lisflax j[ksaxs-**

Qk- Ø- 498&2021&bDdhl&c¼nks½- & Hkkjr ds lafo/kku ds vuqPNsn 227 }kjk iznÙk 'kfDr;ksa
dks iz;ksx esa ykrs gq,] jkT; 'kklu] e/;izns'k mPp U;k;ky; ds ijke'kZ ls] ,rn~ }kjk] e/;izns'k
flfoy U;k;ky; fu;e] 1961 esa fuEufyf[kr vkSj la'kks/ku djrk gS] vFkkZr &

mDr fu;eksa esa]&

¼1½ fu;e 484 esa] fo|eku iSjkxzkQ dks mi&fu;e ¼1½ ds :Ik esa iquZØekafdr fd;k tk, vkSj
bl izdkj iquZØekafdr mi&fu;e ¼1½ ds Ik'pkr~ fuEufyf[kr mi&fu;e vUr% LFkkfir fd;k
tk,] vFkkZr~%&

^^¼2½ ;fn izfrfyfi ds fy, vkosnu fdlh vfHkys[k ds laca/k esa gks] ftldk fMftVyhdj.k
fu;eksa ds vuqlkj fMftVyhdj.k fd;k x;k gS] rks izekf.kr izfr ,sls fMftVyhÑr
vfHkys[k ds vk/kkj ij tkjh dh tk ldrh gS] rFkkfi ;fn vkosnu yafcr vfHkys[k ;k
mlds Hkkx ds fy, gS] rks ihBklhu U;k;k/kh'k dh vuqefr visf{kr gksxh-**
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Øekad 1@123@21&c¼nks½@2022] jkT; 'kklu ,rn~ }kjk vuqlwfpr tkfr vkSj vuqlwfpr
tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e] 1989 ¼Øa- 33 lu~ 1989½ ds v/khu iznRr 'kfDr;ksa dks
iz;ksx esa ykrs gq,] ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e 2012 dh /kkjk 32 dh
mi&/kkjk ¼1½ ds v/khu fu;qDr leLr fo'ks"k yksd vfHk;kstd vuU; fo'ks"k yksd vfHk;kstdksa dks
vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½] 1989 ¼1989 dh 33½ dh /kkjk 15 ds
rgr Hkh fo'ks"k yksd vfHk;kstd fu;qDr djrk gSA

vkSj ;g Hkh fd jkT; 'kklu ,rn~ }kjk izR;sd ftys esa inLFk lHkh mi lapkyd vfHk;kstu]
ftyk yksd vfHk;kstu vf/kdkjh@vfrfjDr ftyk yksd vfHk;kstu vf/kdkjh ,oa leLr lgk;d
ftyk yksd vfHk;kstu vf/kdkjh dh lsok vof/k 07 o"kZ gksus ij mUgsa ySafxd vijk/kksa ls ckydksa
dk laj{k.k vf/kfu;e] 2012 dh /kkjk 32 ,oa vuqlwfpr tkfr ,oa vuqlwfpr tutkfr ¼vR;kpkj
fuokj.k½] 1989 dh /kkjk 15 ds rgr fo'ks"k yksd vfHk;kstd fu;qDr djrk gSA

e/;izns'k ds jkT;iky ds uke ls rFkk vkns'kkuqlkj



¼2½ fu;e 489 esa]&

¼1½ vuqØekad ¼4½ rFkk ¼5½ esa] 'kCn ^^d{k** ds Ik'pkr~ izrhd rFkk 'kCn ^^@U;k;ky;**
vUr%LFkkfir fd, tk,a]

¼2½ vuqØekad 11 ds Ik'pkr~] fuEufyf[kr vuqØekad vUr%LFkkfir fd;k tk,] vFkkZr~%&

^^12 gkMZ dkWih ls rS;kj izfr vFkok

13- fMftVyhÑr vfHkys[k ls rS;kj izfr-**-
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PART - IV
IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES
(AMENDMENT) ACT, 2021

(No. 48 of 2021)
[29th December, 2021]

[Received the assent of the President on the 29.12.2021 and Act published in the
Gazette of India (Extraordinary) Part II Section 1 dated 30.12.2021 Pages 1-2
(S.No.66)].

An Act further to amend the Narcotic Drugs and Psychtropic Substances
Act, 1985.

Be it enacted by Parliament in the Seventy-second Year of the Republic of
India as follows:-

1. Short title and commencement. – (1) This Act may be called the Narcotic
Drugs and Psychotropic Substances (Amendment) Act, 2021.

(2) It shall be deemed to have come into force on the 1st day of May, 2014.

2. Amendment of section 27A – In section 27A of the Narcotic Drugs and
Psychotropic Substances Act, 1985 (61 of 1985), for the words, brackets,
letters and figure “clause (viiia) of section 2”, the words, brackets, letters
and figure “clause (viiib) of section 2” shall be substituted.

3. Repeal and savings – (1) The Narcotic Drugs and Psychotropic
Substances (Amendment) Ordinance, 2021 (Ord. 8 of 2021) is hereby
repealed.

(2) Notwithstanding such repeal, anything done or any action taken under
the principal Act, as amended by the said Ordinance, shall be deemed to
have been done or taken under the corresponding provisions of the principal
Act, as amended by this Act.



THE CODE OF CIVIL PROCEDURE (MADHYA PRADESH
AMENDMENT) ACT, 2020

(Madhya Pradesh Act No. 12 of 2022)

[Received the assent of the President on the 25th April, 2022; assent first published
in the “Madhya Pradesh Gazette (Extra-ordinary)”, dated the 4th May, 2022].

An Act further to amend the Code of Civil Procedure, 1908 in its application
to the State of Madhya Pradesh.
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Be it enacted by the Madhya Pradesh Legislature in the seventy-second
year of the Republic of India as follows :—

1. Short title. – This Act may be called the Code of Civil Procedure (Madhya
Pradesh Amendment) Act, 2020.

2. Amendment of Central Act (V of 1908) in its application to the State
of Madhya Pradesh. – The Code of Civil Procedure, 1908 (V of 1908)
(hereinafter referred to as the principal Act) in its application to the State
of Madhya Pradesh be amended in the manner hereinafter provided.

3. Amendment of First Schedule. – In the First Schedule to the principal
Act,–

(1) in order XVIII,–

(i) in rule 4,

(a) for the existing marginal heading, the following marginal heading
shall be substituted, namely;–

“Recording of evidence in Commercial Court”;

(b) in sub-rule (1), for the words “In every case”, the words, brackets
and figures “In any suit in respect of a commercial dispute of a
specified value triable in the Commercial Courts constituted under
sub-section (1) of Section 3 of the Commercial Courts Act, 2015
(No.4 of 2016)” shall be substituted;

(ii) after rule 4, the following rule shall be inserted, namely:—

“4-A. Witnesses to be examined in open Court. – Except as provided
in rule 4, the evidence of the witnesses in attendance shall be taken
orally in open Court in the presence and under the personal direction
and superintendence of the Judge.”.

(2) Insertion of Order XX-B. – After Order XX-A, the following order
shall be inserted, namely:—

“ORDER XX-B

RECOGNITION OF ELECTRONICALLY SIGNED ORDERS,
JUDGMENTS AND DECREES

1. Recognition of Electronically Signed Orders, Judgments and
Decrees. – Any order passed, judgment pronounced or decree prepared
which is required to be signed by a Judge shall be deemed to have been
signed by the Judge, if  such order, judgment or decree has been
authenticated by means of electronic signature affixed by the Judge in
such manner as may be prescribed by the High Court.”.





e/;izns'k mPp U;k;ky;] [k.MihB bUnkSj

e/;izns'k mPp U;k;ky;] [k.MihB Xokfy;j



e/;izns'k mPp U;k;ky;] tcyiqj

e/;izns'k jkT; U;kf;d vdkneh] tcyiqj
C;ksgkjckx] tcyiqj (e-iz-) & 482 007
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