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PART-II
(NOTES ON IMPORTANT JUDGMENTS)

ACT/TOPIC NOTE PAGE
NO. NO.

APPRECIATION OF EVIDENCE:
qred B AT d:
— See Section 3 of the Evidence Act, 1872.

— T A1EY AT, 1872 B GRT 3| 195 250
— See Sections 3 and 8 of the Evidence Act, 1872.

— T A1e A, 1872 @ URIY 3 UG 8 | 194 249
— See Sections 3, 8 and 134 of the Evidence Act, 1872.

— T A1eT AAFIH, 1872 B URIT 3, 8 TG 134 | 196 251

— See Sections 3 and 118 of the Evidence Act, 1872 and Section 376 of the Indian Penal
Code, 1860

— T e AfAfH, 1872 B URIT 3 TT 118 3R AR <Us WAfZdl, 1860 &I

&RT 376 | 181 229
— See Section 32 of the Evidence Act, 1872.

— o A1y SIS, 1872 B GRT 32 | 184 232
— See Section 32 of the Evidence Act, 1872.

— o A1y SIS, 1872 B GRT 32 | 185 236
— See Sections 120-B and 302 of the Indian Penal Code, 1860.

— oY YRAR TUs W2, 1860 @1 IRT 120—% Ud 302 | 193 246

ARBITRATION AND CONCILIATION ACT, 1996
IR Ud gols A9, 1996

Sections 2(1)(f), 2(2), 9, 28, 44 and 47 — Seat of arbitration — Choice of parties —
Whether two Indian nationals may choose a seat of arbitration outside India? Held, yes.

Foreign award — Ingredients of — Explained — Whether award by an Arbitral Tribunal
situated outside India to which New York Convention applies in a dispute, referred by
two Indian nationals, would be a foreign award enforceable in India? Held, yes.

“International commercial arbitration” — As defined in Section 2(1)(f) and used in Section
2(2) of the Act of 1996 — Distinction.

gRTY 2(1)(3). 2(2). 9. 28, 44 TF 47 — AR BT WM — GIBRI &I GHG — R
T MRAT ARG ARA & dT8) 7RI & AT BT H1d B Aohd &7 fTETRd, B |
el dare — aMawd T — WHSIY Y — R IR & qIex Red o Arwed
BT FRT IT ARG ARSI gR1 fAfdee fdare # fean w1 v=me, o= =gie
PH-Ie AN BT 8, MRA ¥ Faaq arg faceft uare g sraenia, g |
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ACT/TOPIC NOTE PAGE
NO. NO.

RTINS d ATeERe™” — ST & oy 2(1)(@) & gRIfT 2 &R 1996 &
srfeferm & ot 2(2) ¥ SwART fhar T ® — favg ) 162 (i)
to (iii) 207
CIVIL PROCEDURE CODE, 1908
fafaer ufpar Gfzar, 1908

Sections 47, 122 and Order 21 Rules 11, 97 and 98 — Execution proceedings — Delay —
Trouble of decree holders in not being able to enjoy the fruits of litigation — Supreme
Court issued remedial measures to reduce the delay in disposal of execution petitions
in the form of mandatory directions.

HRIY 47, 122 U4 MY 21 199 11, 97 TG 98 — fwIre BriarE! — faefe — arg
P W BT A T B H SMSITenRAl &1 IR — Faied <IRTed gRT e
FfmTeT @ FARIHRT § facid BT HH B & folv STARTEHS U & w4 § Afar]
frder SR farg Q| 163 209

Section 80 — See Section 401 of the Municipal Corporation Act, 1956 (M.P.) and Section
117 of the Land Revenue Code, 1959 (M.P.).

EIIRT 80 — <X TIRUTCIehT FTH AT, 1956 (HEAUGET) BT RT 401 3R J—IToRG

wfedr, 1959 (AY.) &I gRT 117 | 205 261
Section 89 — See Section 16 of the Court Fees Act, 1870.
ORI 89 — AW AT Yoob ETTIH, 1870 PI &RT 16 | 167+ 215

Section 114 r/w Order 47 Rule 1 — Review — Scope — Appellate power cannot be exercised
in the guise of power of review and the power of review is not an inherent power.

HRT 114 HEUfST AT 47 R 1 — GARAIST — AR — gAfderd @) wfe
P w0 H Iy Wl &1 SUINT 1 fHar S Adhar g gAfdared @ wfad
siafifea wfea == = | 164 212

Section 151 and Order 12 Rule 6 — Consent decree; modification of — When permissible?
Explained.

ORT 151 U4 AT 12 A9 6 — AARIYe! =l &1 Heles — 79 3gHd 87
HHASRT 77 | 165 213

Order 1 Rule 10 — Joinder of necessary party — If as per the agreement it can be shown
that the relief can be claimed against a particular party, whether or not he is signatory to
the said agreement, he can be treated as a “necessary party”.

AT 1 IR 10 — FATIF GADHR BT FAGH — Jfa AT & JJAR I8 TR
o 1 e & o faffde vereR & favg gay &1 <Tar fhar S Jadr 8, 99
ol &1 98 BT 3FdY BT ERIERSA! 81 AT 7 8 I8 “3MaIP UTHR S w4 H 7
frar 51 e 2 166 214
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ACT/TOPIC NOTE PAGE
NO. NO.

COMPANIES ACT, 2013
- 3rferfaH|, 2013

Sections 241 and 242 — See Section 8 of the Hindu Succession Act, 1956.
HRTY 241 U4 242 — TF 25 STRINGR AT, 1956 BT &1_T 8 |
190 243
COMMERCIAL COURTS ACT, 2015
qiftrfsae =T sifarf, 2015

Section 10 — Enforcement of foreign award — Such an award will be enforceable only in
High Court u/s 10(1) of Commercial Courts Act and not in District Courts.

gRT 10 — A< Tare &1 Jadq — 1 Ydre 773 e =mrery srfafre o
gRT 10(1) & AT Sed =T § yaa-rg grm = o {tern =amarerdt # |
162 (iv) 207

CONSTITUTION OF INDIA:
HRA &I Gfdem:

Article 21 — See Section 439 of the Criminal Procedure Code, 1973.

IV 21 — < IS UihT AT, 1973 PI GRT 439 | 179 227
COURT FEES ACT, 1870
ATy Yo A, 1870

Section 16 — Refund of court fees — Settlement of disputes out of court — Whether parties
are entitled to refund of court fees in case of out-of-court settlement of dispute? Held, yes.

HRT 16 — AT Yoob Bl aqdl — fIaral o1 raTerd & areR FHeE — 1 faar
D AT & TR FAH B IR UeTHR AT Yodb Ao YT Bl b ATBRI
2° srfafeiRa, = | 167* 215
CRIMINAL PRACTICE:
JTURTIES G

— Absconding — Mere Abscondance of an accused is not an incriminating evidence
against such accused but it may assume importance when considered along with
other circumstances.

— TR — 50 e 1 BRI A 99 Sifgad @ [ smufcasiie ey &
2 frg o= uRRerftral & rer faR 5 99 W I8 A8 T80T R Fadl 2 |
182¢ 231
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ACT/TOPIC NOTE PAGE
NO. NO.

— Sentence — Determination of — Sentence should be determined with human approach
— Factors irrelevant to decide the guilt of the accused, may also be considered while
determining the sentence.

— qUSTRY — YR — queTasr A4 gftesvr 3T 8¢ FReiRa fbar s =nfey
— TURY & FIROT &g U9 deal R 1 faaR o S |t © S ifigad &1 any
REiRT &1 Bg gaTa T8 | 168 215

CRIMINAL PROCEDURE CODE, 1973
gug yfshar afedar, 1973

Section 102 — See Sections 2(v), 2(w), 17 and 17(1A) of the Prevention of Money
Laundering Act, 2002.

RT 102 — <@ -9 AR AfafE, 2002 & ORY 2(H)Y 2(@)T 17 &
17(1) | 212 269

Section 154 — FIR - Ingredients — Offence must be clearly specified in FIR and precise
location of incident should also be mentioned — Any cryptic information is not equivalent
to FIR.

€RT 154 — 92 A1 URETT — d@ — UM FET Uada H TR & W
fJeRoT M1 =12 3R T & UM & Wl Seoid [BAT ST A8y — Big |l I
A Yo I Ufoded & WAged el il | 169 216

Sections 167 and 439(2) — Cancellation of default bail — If a person is illegally or
erroneously released on bail u/s 167 (2) CrPC his bail can be cancelled by passing
appropriate order u/s 439(2) CrPC

&RIC 167 U4 439(2) — AAHRI SHMAT BT FRKINHRT — IS U Ffda 3rder a1
Ffeqol wU H TUS UlhAT AT B 9RT 167(2) B AT ST R RET BT S
2 I IHDT ST SUS UfhdT |iEar @l €RT 439(2) & fcia Jfagad fmasl urkd
PR R B 7 FHA B | 170 216

Sections 195(1)(b)(i), 195(1)(b)(ii) and 340 — (i) Whether bar u/s 195(1)(b)(i) CrPC
applies to offence of giving false evidence committed during the stage of investigation
prior to production of such evidence before trial court? Held, no.

(ii) Whether “stage of a judicial proceeding” under Explanation 2 to Section 193 IPC is
synonymous with “proceeding in any Court” u/s 195(1)(b)(i) CrPC? Held, no.

aR1C 195(1)(@)(i), 195(1)(@)(ii) va 340 — (i) FT gRT 195(1)(@)()) TTH. BT
eI fIemReT AT & qHeT U A8 IR bR B Jd I P SR by MY
AT A1eT < @& MUY W AT Bl 27 Iraenid, L |
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ACT/TOPIC NOTE PAGE
NO. NO.

(i) TT IS, B GRT 193 & TCIHI 2 H “S HRARE & AR GRT
195(1)(@)() TUHE. & “foel | <IaTeg § HRIAR” & g 87 MfafeiRa, T |
171 218

Sections 227, 239 and 397 — Revision petition — Maintainability of — Whether a revision
lies against order of framing charge or refusal to discharge? Held, yes.

HRIY 227, 239 U4 397 — YRIETT IIFIHT — GOl — RIT AR faRferd &R
3T ARITHTH DI A SBR BRI B AT D (Ao GARIEToT Gryefy 87 i,
& | 172+ 222
Sections 258 and 322 — See Section 138 of the Negotiable Instruments Act, 1881.

¢RTU 258 U4 322 — o Wy forgd AfAf=d, 1881 &I <RT 138 |
208 264

Section 311 — Power to summon material withess — Exercise of — Deceased died of
unnatural death — Medical officer who conducted first post-mortem turned hostile —
Material on record revealed that second post-mortem on deceased’s body was also
conducted — At the fag end of trial, application filed by Public Prosecutor to summon the
medical officer who conducted second post-mortem along with relevant records — Held,
application deserves to be allowed to uphold the truth.

€IRT 311 — HEAYCT Wl BT MMET B Bl WAfh BT TINT — D DI RIS I
B2 — UTAIT 919 TRIET0T A arel FAfheaniaRy uerkiel 81 7Y — Sif¥erg | U gl
b gae & TR BT AR 2Tg Wefor A1 fbar 731 of — R & &Hfow =R )R,
A SIATSTD §RT TERT WA G HR el FATBATIBRI BT G 31T B
AT AT DRl Hael! ATda Ud fobar a1 — fAfeiRe, Jed gdbe - & forg
3fIe WPR AT 8 | 173* 222

Section 320 — Compounding of offence — Grant of leave by Court — Guiding factors for
Court to grant or refuse the leave; explained.

HRT 320 — 3URTY DT I — RATTT §RT AR T ST — =Irarerd g7 SgAfd
TF 31ar 9 <1 @ foly ARTeYd HRE FHSY Y | 198 (ii) 254

Section 357 — Compensation; release of — Whether compensation ordered u/s 357
CrPC be released during pendency of appeal? Held, no — Such release would lead to
multiplicity of proceedings.

HRT 357 — URTHR BT YA — &1 AU & Afdd Y& & QR ORI 357 TUH. B
3PN AT UfAPR B YT BT ATQY AT ST Heparl 27?2 fAfeiRa, e —
WE & YA A HRIAINRAT Bl agerdr srl | 174+ 223
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ACT/TOPIC NOTE PAGE
NO. NO.

Sections 362, 437(5), 439, 439(1)(b), 439(2) and 482 — (i) Alteration in conditions of bail
order — Power of Magistrate — Since legislature has not expressly given power to
Magistrate to change or alter the conditions of bail order, such power cannot be exercised
by Magistrate impliedly u/s 437(5) and 439(2) of CrPC

(ii) Modification of conditions in bail order — Power of Sessions Court — Section 439(1)(b)
of CrPC is enabling provision which gives express power to High Court and Court of
Sessions to modify or alter the conditions imposed by Magistrate while grating bail.

SRTY 362, 437(5), 439, 439(1)(F), 439(2) TG 482 — () STHMI M @ Il
gRacH — AfTg e @ wfad — Ffe fenfieT gRT sifierad v | Al &I SHMd
3ee &1 ol BT SUARY a1 uRafdd @x= &1 wfed uaed e @1 TE ?, W vl
TUS Ufshar AT BT ORT 437(5) Ud 439(2) & 3icd faaferd w4 | Ugad el o1 o
bl |

(il) ST 3Meer & wrdl § uRadd — FF =TT & ofdd — €08 Ufshan |fgar ot
¢TRT 439(1) TALAHRT UTGET © ST Sod <R U 93 <RI & ifiegad wifad
AT © {6 98 age gRT ST Md e by S |9 SrfeRIfud oAl &1 Jenfad ar
gRafid &R b | 175 223

Section 389 — Suspension of Sentence — The Appellate Court can take appropriate
decision in the case of non-compliance of the condition of suspension of sentence and
the suspension order may be vacated in such circumstances.

SIIRT 389 — TUSTRY[ BT WRTH — TUSICY X &I Il BT UTel T8} i1 oI Rerfy
H el =maTerd Sfad v of Adar g 8k vl uRRerfaal # were ieer v5g foar
ST FehelT 2 | 207+ 264

Section 406 — Transfer — The prosecution agency i.e. the State may file transfer petition
in criminal case because it has a vital interest in Criminal administration.

ETIRT 406 — 3AARVT — IFHATST IMABROT AT 5T ERT Al IMVSDH YHRT & AART
BT ITFIBT U BT Sl Wbl & Rifh IIMVSH TR ¥ I5F BT Agayqui f2d arar
2l 176 224

Sections 437 and 439 — Bail — Outbreak of COVID-19 — Directions of Supreme Court to
release under-trial prisoners to prevent overcrowding of prisons — Applicability of —
Held, such directions were issued to release prisoners of minor offences and not
those charged with murder.

&RIC 437 U4 439 — SHMAT — HIAS—19 BT TBIY — el H HreHe BT Jdbd &
foru farefe dfeal @ Rer o7 & Fdea =A™ & ey @ ST —
afafeiRa, T e oie sraRte & dfeat o Rer wx=1 & forg oIy fhg 717 o =1
5 & o= @ MRIfuT dfeat @ | 177 225
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ACT/TOPIC NOTE PAGE
NO. NO.

Sections 437 and 439 — See Section 27 of the Pre-Conception and Pre-Natal Diagnostic
Techniques (Prohibition of Sex Selection) Act, 1994.

€RTY 437 U4 439 — X THERY Y4 U9 U9d 94 e ddbiid ([T == &t
uer) arfaf e, 1994 ® gRT 27 | 209 266

Section 439 — Bail — Parity — While deciding the bail application on the basis of parity,
the role of the accussed in offence is most important aspect.

SRT 439 — SHMd— I — FHHEA] & RIgid & MYUR U STHEd 3Mded &l
FARTEHROT TR T TR ARE & e Fa FE@yul Uge] BT B |
178 226

Section 439 — Bail application — Parameters applicable while considering — Effect of
statutory restrictions — Whether statutory restrictions like Section 43-D of UAPA and
Section 37 of NDPS Act oust the ability of courts to grant bail? Held, no.

HRT 439 — S e — R BRd 9T AR AGUS — JETeh Tfiael 1 g+9Ta
— R gUUIv B GRT 43—9 3R TISYITH RA=H P arRT 37 S Qeid
Ifaer ARSI BT ST G B AMBIRGT BT T B o7 WG, T2 |

179 227

Section 457 — Interim custody of vehicle — Vehicle seized under the NDPS Act may be
released by the Trial Court in interim custody as the Act does not restrict the power of
Trial Court in such matters.

STRT 457 — dT8 &I FARA JMHRET —WT9H AR AR FI.997d] gerel rff s &
ST ST a8 faaReT T gRT SARA STRe H T fhar S |wedr &
Rife I8 R Td 0 aeal § faerer =arirery & wfedat gfaefed =8 &rar 2 |

180 228

EVIDENCE ACT, 1872
wreg FfSfrH, 1872

Section 3 — Contradiction; when not material — Prosecution version states that there
was head injury — Injured eye-witnesses deposed that there was no head injury — Post
mortem report indicates injury on lower back side of the head — Deceased was assaulted
with axe when moving on motorcycle — Held, it cannot be expected that deceased has to
be hit on centre of the head — Contradiction is not material.

(ii) Non-seizure of vehicle and gold chain of one victim — Effect — Held, where testimony
of key witnesses is found consistent, natural and trustworthy, omission of seizure is no
ground to discredit them.

€T 3 — (i) R %9 Hedyol 81 — RIS HATTAR (R F @I o — agd
gl ATferl 7w e i iR H g dic 781 off — ora wievr yfides RR &
el fRy # =ie &1 Fad ol & — HICRATR[bd R g F9 Jadb R Geals! A
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ACT/TOPIC NOTE PAGE
NO. NO.

B AT TAT AT — JFAENTRA, JE AVl el BT 1 Tl & b AP & R B Ds
TR UER fHar 1 81 — RN wewqel 8 7 |

(ii) a3 3R Usp WIS & AN T dF DI ST BT A9 — TG — IFTR, ST T
AT @ e G, Wpfad MR fAvawg urg T 8, Wl &7 e S

IRATPR B BT PIs MR el 1T | 195 250
Section 3 — See Section 302 of the Indian Penal Code, 1860.
RT 3 — o YRAY TUs IRdl, 1860 PT &TRT 302 | 197 254

Sections 3 and 8 — (i) Related witness — Credibility — Being related to the deceased
does not necessarily mean that they will falsely implicate innocent persons — The
testimony of the related witness, if found to be truthful, can be the basis of conviction.

(i) Enmity — If the witnesses are otherwise trustworthy, past enmity by itself will not
discredit any testimony — In fact the history of bad blood gives a clear motive.

gRTY 3 U9 8 — (i) f2dag Aef — fAeaw-iad — 9a@ 4 f2adg 8 &1 a1l amaws®
U A T 81 & fF 9 iy afeaai o1 e snfora o — fRaag ameh o |y
Ife FAegar | gad s Skl 8, QI9RAfE BT AR B Febell 2 |

(i) IRoTer — I ATRIRTOT e fawaa=a &, AT Yg IOTeT 31U+ 319 H Ia! A1ed
DI ATERIAI T8I B & — G H d AMIAT ST BT S8 T W 2gd odl
2| 194 249

Sections 3, 8, 10 and 106 — Deceased was newly wedded bride and was returning to
her parental home as pillion rider on the scooter with her brother-in-law accused-S —
Allegedly, on the way she was ambushed and taken to a sugarcane field by two armed
miscreants and shot from close range and looted — Accused-S then drove the scooter to
deceased’s parental home, informed her father about the incident and returned to his
home and informed his brother and father, who are co-accused persons — FIR was
lodged by father of deceased against accused persons alleging maltreatment of
deceased — Prosecution relied upon motive, last seen, criminal conspiracy and burden
of proving facts within knowledge — Held, accused-husband was unhappy with deceased
wife for her looks does not provide strong enough motive to conspire to kill her —
Accused-S never fled and on being confronted with armed miscreants, chose to not to
be valiant and drove down to inform deceased’s father; this is a plausible human
conduct — Evidence on record does not establish any agreement between accused
persons, therefore, conspiracy cannot be inferred — In absence of any acceptable
evidence against accused, burden cannot be shifted on accused with aid of Section
106 — Several components are missing in the chain of circumstantial evidence; accused
persons held, are entitled to acquittal.

€RT 3, 8, 10 U4 106 — Jaiop! Fafdariad a¢ off 3R U QeR AMGdi—Td & A1l
Ther AU U TR dic 8T ol — SR wY | K H &1 BIRES geamel gRI
JH TP T & W H o SR AT AR Aoiald I el ARG TC BIRG Bl —
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ACT/TOPIC NOTE PAGE
NO. NO.

A FT—TH HADT b AT B BR FHex of AT, SH [UdT Bl "1 DI Gadr
N 3R U TR AeaR 3+ WTE 3R T &7 Jfrd fasam, i Ae—aifigad € — gaar
@ U gIRT Y2 G RUIE & RIS T8 3R AR §IRT Fdl B Af GRITER
BT &Y TR — AT - B, AfTH IR A1 <@ S, ORI D TSI 3R
S @ WIeR & T2l Bl AT R D WR IR FiRar il — sraeniRd, sifdgaa—ufa
DI JABT U DT FEIAT I JATFIAT W AR BT ¥$33 ¥ & oy 9aied 9ae 5
I~ TET PRl & — AMGFd—H P T AT SR RS TS I A B R
I BIE TEIGY R [ BT 19 T iR Fa% & U7 BT Jrod B & fofg
AT AT, T8 Uh W A AR & — AMeRg UR 37T A1ed JMGTHITIN & 7el
el weafa o1 enfUd T8l $al 2, $afely, YSTH Bl JFATT Te! T ST Al
2 — IIWgh & faog fhdl 1 Wierd Aed & M@ 9 gRT 106 B AR |
YT TR AT DT WR RAFART &1 a1 S Aebell & — RN e &
e § B3 Ted IR €, 3T: JIfgaTor Agfad & ur # |

193 246

Sections 3, 8 and 134 — Non-examination of independent witnesses — Effect of.

Correction in deposition sheet — In cross-examination the words “not true” were struck
off and overwritten as “it is true” — Effect and appreciation.

&RV 3, 8 Ud 134 — G4 ATERAl BT GRIETT F HRET — T4 |

I oe H FIR — YIAUIET § “Teld 8 W&l Bl Blc PR el 87 D ®U H
SiferetRaT fam T — 99TE SR T | 196 (ii) 251

& (iii)

Sections 3 and 118 — Sexual assault — Veracity of the testimony of disabled witness —
Held, testimony of a disabled witness cannot be considered weak or inferior — Court
needs to be attentive to the fact that such witness may give evidence in different form —
Instantly, prosecutrix was blind, her primary mode of identification of persons around

her is sound of their voice — Held, her testimony is entitled to equal weight as that of a
prosecutrix who would have been able to visually identify the appellant.

HRIC 3 T4 118 — i HeT — et ARl & |1y & goadr — ifafeiRa, ve
fegivT A1eh @1 A1ey B HAGR T 47 T2l AT ST Ahdl & — AT BI 39 T
TR I AT ARy o AT Ameft ofelT ey H |16y € Adhdl & — gWd JFel |
AT A7 ofl, U STI—UTT & ARKAT B TS BT SHBT YAHd axIdbT
ST SMATST off — IR, SHB! AT b VAT AT & FHIE 78T Dl & Ol
YT BT T@BR YgarT H A& BT | 181 (ii) 229
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ACT/TOPIC NOTE PAGE
NO. NO.

Section 6 — See Sections 34, 201, 302, 342, 364 and 365 of the Indian Penal Code, 1860.
RT 6 — X YR TUs Af2dT, 1860 P &RTU 34, 201, 302, 342, 364 Ud 365 |

191 244
Section 8 — See Criminal Practice.

SIRT 8 — <Xd SMURIS fa=RoT | 182* 231

Section 32 — Dying declaration — Recording of dying declaration by the executive Magistrate
is not necessary in every case — It depends upon the circumstances of each case.

€RT 32 — IBTA BT — YIS YIHR0T § BRUTAS: AL S §RT &1 JIPBTel
Fo AIMfIRad far ST ofavge =81 8T 8 — T Siffelas 9Rd UaROT B

gRReIfy TR iR BT 2| 183 232

Section 32 — Dying declaration; evidentiary value of.

HRT 32 — JGBIold BT BT Alfedd o | 184 232

Section 32 — Dying declaration; use of FIR — Reliability of.

HRT 32 — FIBIID BT & WU H GH AT RUIS BT IUANT — fIeaa=iyar |
185 236

Sections 92 and 95 — Exclusion of oral evidence by documentary evidence — Applicability of
proviso to section 92 and section 95 — Proviso cannot be applied to nullify the main section.

€RTY 92 UG 95 — SXIToll HIed R AIRGD ATed BT AYdoi — IRT 92 B IRdd
g ERT 95 DT TATHT — F& URT Bl APl B B oI TR A el [haT ST Hepell
gl 186 238

Sections 101, 102 and 106 — Drink and drive — Burden of proof in claim case — Driver
was smelling of alcohol in MLC — What was the nature and quantity of alcohol consumed
and place where it was consumed are facts within the special knowledge of driver — It
would be disproportionately difficult for the insurance company to prove these facts.

FRTY 101, 102 Y4 106 — AfART YR a8+ el — GEeT QTal & A1fel H Aqd
BT IR — AU & T ATaid | AGRT BI T8 31 &1 ol — AfGRT BT UHhT 3R
AT 7 1 AR g8 I S8l SHST Ha AT 1 o, 918 arddd & ARy |
@ q2g & — I HU & Ty 397 Tt BT AT HRAT JIFUTTE U F HISHT BRI |

202 (i) 258

FAMILY COURTS ACT, 1984
B A JAfRfH, 1984

Section 7(1) Explanation (g) — Jurisdiction — Custody of child — The procedure prescribed
by law must be followed by the Family Court while conducting any inquiry — There must
be fairness and transparency in inquiry and mandatory procedural requirements should
not be overlooked.
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&RT 7(1) WETHROT (B) — SFMABR — deldh DI AMWRET — B AT DI Sl d
B4 T fafy grr fafea ufhar &1 eravawa ure™ wRAT A1ty — U ST # fAegerar
3R uRERIAr M1 smavd® & dA if=ard UfhaTH® SMavaddrell ®f el e
AT AR | 187 239

HINDU MARRIAGE ACT, 1955
fe—g_ faars srfarfra™, 1955

Section 13 (1) — (i) Ground of divorce — Mental cruelty — Determination of — Held, result
of mental cruelty must be such that it is not possible to continue with the matrimonial
relationship.

(ii) Ground of divorce — Mental cruelty — Wife made several defamatory complaints
against husband to his superior officers — Resultantly, his career progression affected
— Wife also made complaints to other authorities and posted defamatory material on
other platform which harmed the reputation of husband — Parties were highly educated,
wife a faculty in Govt. PG College with PhD degree and husband, an army officer with
M.Tech. degree — Held, husband cannot be expected to continue with the matrimonial
relationship and it is definite case of cruelty inflicted by wife against husband.

&RT 13(1) — (i) fIaTE—fA=eT &7 MR — AFNS HRar — FeRer — afafeiRa,
RIS FHIAT BT GROMH AT BHT1 =1y fF darfed ddg IRT @1 |9 7 8 —
ARSI BT TR AT H =1 grm |

(i) foare—fa=eT &1 MR — MRS FxaT — Il 7 U] @ fIog S9a aR<
AABIRTT BT HF JUATSHS RIGRT B — IRUTREGRY, IHD HRAX BT IFTRT
AT §8 — Il -1 31 AMABIRAT BT T RIBRIT @ 3R 37 79 R AqAASHD
A URE &1 99 9fd 31 9T &7 JHar gl — UedhR Soa Riferd o, oo
vt S & A1y arag Uiofl St # Aahrg dew off iR ufad taes St &
AT HAT H ARHRY o7 — ARG, ufd F da1fed Feae IR I@H B SHIG T8
DI S Fhell § 3R T8 Ul & AT TN §RT T TS Gl BT T AHA ¢ |

188 240

Section 13-B (2) — Waiver of period — The statutory period mentioned in the section
13-B (2) may be waived by the Court after its satisfaction in case of mutual consent.

€RT 13— (2) — AW BT G — AT §RT AMIRAT FEART B YHROT H AT Hfee
F LA ORI 13— (2) # Sooifgd dunfe rafy § g &1 o Fael 2|
189 242
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HINDU SUCCESSION ACT, 1956
feg SR arfirfraH, 1956

Section 8 — (i) Dispute as to succession of shares of company — Jurisdiction of Civil
Court or NCLT — Held, question of right, title and interest is essentially adjudication of
civil rights between the parties — Civil Court has the jurisdiction to entertain such dispute.

(ii) Succession — Disowning of son by father or family — Effect of — Held, mere disowning
of son does not deprive a son any right in property to which he is otherwise entitled to
under law.

&RT 8 — (i) HUN & IR & STIRITBR BT faarg — Rifder =Irarers srerar gaRigere
P SFMNBR — AR, Wed AR 2 BT 7% IR WIdRI & 7 & (i
IR @1 i 8 — U9 faare R faar &3 @ sieRar Rifae =mares &1
2|

(i) STRI®R — fOaT A1 URER ERT Y3 BT AN B BT J49Td — JeRd, AH I
BT AN P A G DI 9 GURT & bl ff iR 9 dfea =21 far 51 wavar
2 o 98 e fIfy o gaR iffaRt 2 190 243

INDIAN PENAL CODE, 1860
HRdI gve Gfadr, 1860

Sections 34, 201, 302, 342, 364 and 365 — Murder — Abduction — There should be no
interference in conviction when it was proved beyond reasonable doubt that deceased
was last seen with the accused and in the course of investigation, ransom letter was
also discovered at the instance of accused and dead body of deceased was also found
in the room of accused.

€IRTY 34, 201, 302, 342, 364 Yd 365 — 5T — USRI — T4 JATIHR Aag I W
I8 |ifdd w1 T B b Jae Sift IR ST @ 1T <@ W o 3R
AT B IR AT g (BRI Faell o7 W fgead 9 U SHeR IR U
BT T o7 BIR Jah BT IRR N ARG & & HA F Urn 771 q9 QAT gRRerferat
d @1 73 qufifE | Big ey e fBar S =y | 191 244

Sections 107 and 306 — Abetment of suicide — When the abetted follows such course
of action which was intended or desired by the abettor, then only conviction of the
accused can be held for abetment of the offence but this must be proved beyond
reasonable doubt by the prosecution.

EIRTG 107 Td 306 — AT BT GERYT — T GURT VT BIIATE BT SFTARVT Hall
2 o f& SURS gNT Mol swerar wifad off, daa Ol sifigaa @1 viifg
STIRTE & GOIRTT B DT Il Fehell 2 IR AT §RT 39 JFITYad Heg | IR faed
AT fpar ST =mfey | 192 245
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Sections 120-B and 302 — Murder — Circumstantial evidence — Application of motive,
last seen theory, criminal conspiracy and burden of proof; explained.

€IRT 120—W U4 302 — T — YRR A1ed — g, 3ifa IR A1el <@ S,
IS TSI UG A & WR & NG & JIIRIdr FHes TE |
193 246

Section 193 — See Sections 195(1)(b)(i), 195(1)(b)(ii) and 340 of the Criminal Procedure
Code, 1973

&RT 193 — < TU< Ufthar AT, 1973 @1 aR1G 195(1)(@)(1), 195(1)(@)(ii) Td 340 |

171 218
Section 302 — See Sections 3 and 8 of the Evidence Act, 1872.
€RT 302 — Q& W& AFIH, 1872 PI &RV 3 U4 8 | 194 249
Section 302 — See Section 3 of the Evidence Act, 1872.
€RT 302 — <% AleY AR, 1872 BT €RT 3 | 195 250

Section 302 — Murder trial — Motive; absence of — Effect — Where there is direct evidence
in the form of trustworthy and reliable eye-witnesses, absence of motive is insignificant.

€RT 302 — §T BT AHAT — TGP B 3T BT J9Td — S8l §& AR [Iea=i1g =gl
AIERl & WU H UIe FAI0T B, 81 2P DI MG Wede sl o |
196 (i) 251

Section 302 — Murder — Motive — No importance should be given to factum of motive
when prosecution is able to prove beyond reasonable doubt the charge of murder
against the accused by clear and material evidence.

gRT 302 — BT — 8P —o1d WG P fdg BT B ARIY BT AT T 37
qTfcads A1ed §RT ARG Hag A W AIGd PR H A& 8 79 2P Bl Pls A8
8! fear ST @iy | 197 254
Sections 302 and 498-A — See Section 311 of the Criminal Procedure Code, 1973
&IRIC 302 U9 498—® — < qUS UfhdT Wfadl, 1973 B &RT 311 |

173* 222

Section 324 — Weapon of offence “likely to cause death” — Whether wooden lathi and
(police) baton can never fall under the category of such weapon? Held, no — It depends
on the manner of use of the wooden lathi and baton.

HRT 324 — 37D AYY AR g BIRG BT FUTed 8 — FAT ADS| DI AT
3R gfers &1 ST 4l W U SRR 1 ol | €T o Heba 27 afufeiRe, et
— I dHS! B TSI 3R TS B ITIN & WP W R Fear 2

198 (i) 254
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Section 376 — Sexual offences against women and girls with disability — Guidelines
issued to make out criminal justice system more disabled-friendly.

&RT 376 — AT AT iR fTBIN & AT RS TR — RIS =T
ToTTell B et & fory iR eifds erjde M @ forg fRenfeder S fag g |
181 (i) 229
LAND ACQUISITION ACT, 1894
H—3roi=1 SferraH, 1894

Section 18 — Land acquisition — Determination of compensation — Method of cumulative
annual increase; applicability of — It is one of the methods of determining market value,
but valuation based on sale deed is normally the safest method.

ORI 18 — YA ARTBT — UideR &1 FaRer — Gl aiffs glg &1 ugfa @1
Tl — I8 dI6R o Mg &R &1 U Ugd &, IR [0 fdorkg & amrR
W i A ®U A A GRIET Ui 2 | 199 256
LAND REVENUE CODE, 1959 (M.P.)
H—Tored Gfadr, 1959 (H.9.)

Section 110 — Mutation — Any registered sale deed cannot be set aside by revenue
authority on the ground of balance to be paid — Only competent Civil Court can decide
the legality of such registered document.

ERT 110 — ATRYT — B8 IRVRCS fasha 75 Ufdhel YA 6T 8F & TR

TR TSI BN GIRT TR 81 fhaT T Fhdl — VF IoRes TSl BT derd]

BT ek a5 e SifSrep1Rar arel Rifdel =R gRT & far o Hohar 2 |
200* 257

Section 117 — Khasra Entries — Evidentiary value — On the strength of Khasra entries of
certain years, State cannot claim title over the disputed land as it is well settled that an
entry in the revenue records is not a document of title.

HRT 117 — T yfaftedt — Anfeas qgea — Fiea auf @ @Ry gfaftedl & 9
R famfed qfH R @ BT a1 T8 BR Fehdll, SiAT b I8 GRfud © {6 Jora
Afera@l # @1 TS ufafe W &1 TS T8 2 205 (ii) 261
MOTOR VEHICLES ACT, 1988
A Afras, 1988

Sections 2(30) and 147(1) — Motor Insurance — Owner — When any motor vehicle is
under possession of a person or corporation under a valid agreement then such person
or corporation is called the owner of the vehicle.
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&RIY 2(30) T 147(1) — T8 BT 9FT — WA — O DIg Al I Udh IS
3IEY & SfaTa fonedT @faa @ e & enfdroe # €rar 2, 99 ¥ @fad ar e @
S dT8q BT R HET ST ¢ | 201 257

Sections 147, 185, 203 and 204 — Drink and drive — Exclusion of liability of insurance
company — Whether presence of alcohol in excess of 30 mg per 100 ml of blood is
indispensable requirement to enable the insurance company to invoke exclusion clause?
Held, no.

€IIRTG 147, 185, 203 UG 204 — AT YA I8 AT — S BUI B SR BT
JaSd — T Uf 100 felleller =6 H 30 e ¥ 31fd® slehied & SuRerfa
AT FHU T MUASH GV AR A & forg ifard smaegaar g7 safeiRa,
e | 202 (i) 258

Section 166 — Determination of compensation — Income of deceased — Deduction —
Income of deceased means ‘gross income minus statutory deductions’.

€RT 166 — URIHR BT LR — Jdd BI AT — Bkl — Jad Bl AT I A9 ©
“JeTP BT Pl BISHR Abel 31" | 203* 260

Section 166 — Motor accident — Determination of compensation — Death claim — Whether
self-employed deceased is entitled to future prospects? Held, yes.

HRT 166 — HAICIY GEel — UfIeR BT FEiRer — g <71 — a1 [T gad
Al wfasy &7 F9ET U B BT ABRT 7?7 ARG, 81 204+ 261
MUNICIPAL CORPORATION ACT, 1956 (M.P.)
TRufa®e R aferfr=H, 1956 (H.9)

Section 401 — Determination of title — Burden of proof — Plaintiff in possession since
long time, various permissions granted in favour of him by the State Authorities — The
plaintiffs having established a high degree of probability in their favour, the onus had
shifted on the defendants to prove the contrary, which they failed to discharge.

Non-issuance of notice u/s 401 — Effect — Objection as to non-issuance of notice u/s
401 of the M.P. Municipal Corporation Act, lost significance in the wake of the Corporation
having been issued notice u/s 80 of the CPC.

HRT 401 — ¥ HT FERO — FYT BT IR — 11 old T 3 AMAIZ H 7, 159
TIRBTRAT gTRT ATl & uer ¥ fafe=T Srgafcrdl Uaw @l 78 — aTaRTor gIRT (U Uel
H S O B FHIRIAT R @ T8 7, Uliddhed: YA B B IcRaldd
gfarEToT W SARd BT 2 R gof a- # 9 e B |

gRT 401 & I FAA—UF TN 7 PIAT — TG — ALAYQE TRUTTh T
AT BT GgRT 401 B AT FAA—UF SIRI T BT S BT AUl U1 Heed 9
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Y I Sl 2 STafd W 7 fafde ufhar dfan @1 9T 80 @ sidid Er uH
SIRT fpar T | 205 (i) 261
& (ii)
N.D.P.S. ACT, 1985
Wad AW R 79991 ugref arferfrae, 1985

Sections 8, 20, and 25 — See Section 457 of the Criminal Procedure Code, 1973
R 8, 20 UG 25 — <X TUS YfhaT wfadl, 1973 &I &RT 457 | 180 228

Sections 15 and 42 — Conviction — Appeal — There should be acquittal in case of total
non-compliance of section 42 because total non-compliance of section 42 is
impermissible.

HRIY 15 Ud 42 — SORIE — U — ORT 42 & 0 FAJUTAT B TbRoT
SIS BMT A1EY I ORT 42 HT FHOT JAFUTAT I e o |
206 263

Sections 22, 28 and 29 — See Sections 167 and 439(2) of the Criminal Procedure Code,
1973.

RIY 22, 28 U4 29 — IO GUS UfhdAT AEdT, 1973 @1 gRIY 167 Ud 439(2) |
170 216

Section 37 — See Section 439 of the Criminal Procedure Code, 1973.

&RT 37 — S QUS UihaAT WA, 1973 BT &RT 439 | 179 227

NEGOTIABLE INSTRUMENTS ACT, 1881
Wy forega sferf-aa, 1881

Section 138 — (i) Dishonour of cheque — If any Magistrate presumes on the basis of
evidence during inquiry or trial that he has no jurisdiction to try the case then in such a
situation proceeding of the case must be stayed and case must be submitted with a
brief report to Chief Judicial Magistrate u/s 322 CrPC.

(ii) Dishonour of cheque — Proceeding cannot be stopped in a case of Section 138 NI
Act u/s 258 CrPC — Court of Magistrate has no power to review or recall order of issuance
of process.

&RT 138 — (i) =& GV — IE BIs ARge oiid AT f[aRY & 9 16T &
MR R IE SULRT HRAT 7 foh I TR &7 =R 781 § o o Reafa &
Ig TUS Ufhar AT @ ORT 322 & faa HTAArE! ®f e wu W Ifird wd
8U fere yfdded & e YRl g 1iie AT BT Uitd e |
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(i) T IFTERT — &RT 138 UWRBTH forad AfATTH & THROT BT HRIATE! TR 258

TUS Yfshar AfRar & Fid Fal B! S Fhdl — AL <R BT M fIUDBT ST

PR B QY BT GAAATDT B AT YA M BT A9 el B 2fed 71 2|
208 264

Section 138 — See Section 389 of the Criminal Procedure Code, 1973.

&RT 138 — <% <US Ufhar AfXdr, 1973 &I €T 389 | 207+ 264

PRE-CONCEPTION AND PRE-NATAL DIAGNOSTIC TECHNIQUES
(PROHIBITION OF SEX SELECTION) ACT, 1994

THERY yd ud gy¥d yd fem dedie (v a9 &1 )
JifSf~ras, 1994

Section 27 — Offence of pre-natal sex determination and female foeticide — Bail;
entitlement for — Held, gravity of offence and its impact on society along with strong
prima facie case disentitle accused to be released on bail — No leniency should be
granted in such cases.

ORT 27 — T899 G4 foliT F&IiRoT 3R =1 Y07 8T & SURT — STA bl UTal —
JIAETRE, SToRTET BT THRAT IR AT TR $H0S J41G & AI—ATT 39 T gl
HIFAT G BT A IR RET R BT U 8 991 & — U Al # BIS IaRaT
& BT S ARy | 209 266
PREVENTION OF CORRUPTION ACT, 1988
geraR R sfirfra, 1988

Section 12 — Bribe giver — FIR — When any complainant pays the bribe money to any
public servant for any favourable order and the public servant after accepting bribe
money, neither passes order in favour of complainant nor returns the bribe money then
in such cases, an offence must be registered against such complainant/bribe giver
also by the police u/s 12 of the Act.

ORI 12 — Rega I are1 — vA ga1 R — 59 315 Riprgasal el die
Jad ¥ 31T UeT F 3T UIRd ®_= & ford Read <If3 Aiddad T UG Bl =
3R VAT Al WAk Read ¥ o & gward A7 a9 SHD UeT H e UIRd HRaT
IR =1 & Rega Al 919 &=ar & 99 U gaxon 4 e g1 Read < arel
Rrerdad ® faeg N TR FaReT ST & aRT 12 & 3fdid TR oidg
forar ST =Ry | 210 267
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Sections 13(1)(d), 13(1)(e) and 13(2) — See Sections 195(1)(b)(i), 195(1)(b)(ii) and 340
of the Criminal Procedure Code, 1973

aRI¢ 13(1)("), 13(1)(8) @ 13(2) — <™ IS UlhaT WfEal 1973 @ gRG
195(1)(@)(i), 195(1)(@) (i) Ta 340 | 171 218

Section 13(1)(e) — Preliminary Enquiry — Permissibility — In cases relating to acquiring
disproportionate assets to known sources of income, before registering F.I.R., enquiry is
not only permissible but also desirable to ascertain the commission of cognizable offence.

&RT 13 (1) (§) — URMS S — SLIAT — 3T & S Sl W e dufed
31T & THRON H Y T ufided ddg fbd O & qd Held AR BT fbar
ST gAREd w & ford wierfie St 7 $ad e dfed smawad Y B 2 |

211 268

PREVENTION OF MONEY LAUNDERING ACT, 2002
gq—gme fAawer sferf, 2002

Sections 2(v), 2(w), 17 and 17(1A) — Freezing of Bank account — Legality — When the
power is available under the special enactment, the question of resorting to the power
under the general law does not arise.

HRTY 2(B)T 2(3)T 17 TF 17(19F) — & @I W AF — dear — oiar [39 erffzm
@ TEq Uidd YT B 79 M AAIH & fia Al & JART &1 Ue & el
el 212 269
SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989
Iqqfaa wrfa va seonfa (SR fAaren) sifef=E, 1989

Section 3(2)(v) — See Sections 3 and 118 of theEvidence Act, 1872 and Section 376 of
the Indian Penal Code, 1860

&RT 3(2)(31) — < ATey AfRNTIH, 1872 B IRIY 3 TG 118 3R IR Us AfaT,
1860 DI &RT 376 | 181 229
SPECIFIC RELIEF ACT, 1963
fatafdse srgary afSf-rm, 1963

Section 16 (c) — Specific Performance — Delay — Delay cannot be a sole ground for
dismissing a suit for specific performance.

aRT 16 (1) — faffds srgured — fada — faffds srgures &1 318 e e &
THHHE YR W R F81 far < A | 213 270
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Section 34 — Will — Declaration — Relief of declaration based on Will should not be
granted in favour of such plaintiff who kept mum for 15 years about Will.

ORT 34 — AT — TIYOT — BT AT & Faeg o 15 g9 TP gU I8 drel aral
@ UeT H U I @ MR RGN HT AT USH Tal HeAT Ay |

214~ 271

Sections 34 and 38 — Suit for injunction simpliciter — No declaration of title sought for —
Maintainability of — Where defendant admitted peaceful possession of plaintiff, previous
suit of defendant for declaration of title and recovery of possession failed, plaintiff not
raising any issues as to his title, suit for injunction simpliciter is maintainable.

&R 34 U4 38 — AF MYTET &7 a9/ — I GV &I G981 8] &l T3 — a1
1 aryofierar — STt gfare =1 arel & Sfigel e @1 WieR a1, W o
3IR 3MMfErgey aToRdT T Ifara] &1 gd aTe fawel RET, a1el =1 37U+ ¥cd Bl Plg T
T2 IS, /F TS BT arg yaeiid § | 215 271

UNLAWFUL ACTIVITIES PREVENTION ACT, 1967
faferfawg foareeary framor sifefaa, 1967

2.

Section 43-D — See Section 439 of the Criminal Procedure Code, 1973.

€RT 43—9 — < 308 Ufhar WidT, 1973 &7 &RT 439 | 179 227
PART -1V
(IMPORTANT CENTRAL/STATEACT & AMENDMENTY)
The Arbitration and Conciliation (Amendment) Act, 2021 47

The Juvenile Justice (Care and Protection of Children) Amendment Act, 2021 49
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EDITORIAL

Esteemed Readers,

This month we are celebrating the 75" year of our independence. We still
have a long way to go in realising the dreams of those who won freedom for
us. Our Constitution adroitly ingeminate those dreams which is in the shape
of Justice, Liberty, Equality and Fraternity. We must strive for more equality in
an unequal world, more justice in unjust conditions. This can be accomplished
by the attentiveness to the social-cultural values encapsulated in our supreme
legislation. As Thomas Jefferson said, “the price of liberty is eternal vigilance”.

However, we can say with certainty that the Indian Judiciary in these years,
has achieved the goal of “independent judiciary” by maintaining justice in
promoting and encouraging respect for fundamental freedoms without any
discrimination and minifying the gap between the vision which underlines the
principles of free justice system and actual situation that appears across the
globe.

As resolved in the Seventh United Nations Congress in 1985 and while
setting out the basic principles on the independence of judiciary, it was found
appropriate that consideration be first given to the role of judges in relation to
the justice system and to the importance of their selection, training and conduct.
One of the basic principles formulated to assist the Member States in their
task of securing and promoting independence of judiciary is thus, “Persons
selected for judicial office shall be individuals of integrity and ability with
appropriate training or qualification in law.” Judicial education and training,
therefore, significantly contributes to securing and promoting an autonomous
judiciary. Itistime that we reiterate our commitment to make and strengthen
a free but firm judiciary at the grass-root level.

The Academy in the months of July and August has conducted twelve
programmes as continuing education programmes viz. Workshops on
Protection of Children from Sexual Offences Act, 2012, Key issues relating to
Land Acquisition Laws, Key issues relating to Juvenile Justice, Key issues
relating to offence & trial under the Electricity Act and Key issues relating to
Anti-Corruption Laws wherein 413 Judges of the District Judiciary participated
as well as Special Programme for Advocates on e-Court Project. Apart from
these online short-term programmes, two Refresher Courses were also
organized online for 203 Civil Judges who have completed five years after
their entry into judicial service. The Final Phase of Foundation Course for the
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District Judge (Entry Level) was conducted in the Academy as per the old
Scheme.

For the past couple of years, Interactive session on Identified Legal Issues
is being organized for all the Judges of the District Judiciary of the State. The
idea behind organizing these sessions is to discuss the problems the Judges
face in their day-to-day court working. This is a very useful programme wherein
the problems are effectively and efficiently dealt with. In the recently held
session in the month of July, 13 districts of the State participated. This will
continue in future also.

Since some semblance of normalcy was restored, a four week-long
Institutional Advance Training Course for 66 recently promoted District &
Additional Sessions Judges (Entry Level) from the cadre of Civil Judge Senior
Division is being conducted in physical mode. The said Course began on
9t August and will conclude in the first week of next month. This Course is
being conducted under the new Scheme for Judicial Education and Training
which commenced from 1t January 2021. After the devastation that wrecked
us during the second wave of the pandemic, it was quite a bold decision to
host in-person training programme in the Academy. It took a lot of elbow grease
and planning to bring this event to the point at which | can call it a success.

This Journal has been constantly refining and improving upon its last
iteration to provide content of the highest quality. In this pursuit of literary
perfection, your feedback is of paramount importance. It is due to the feedback
of our esteemed readers that we can work on refining the journal. Hence, we
thank and request all of you to continue to shower your support by sharing
your valuable feedback with us.

On 15" August, we celebrated with fervour Independence Day in the
Academy. The tricolor was hoisted by Hon’ble the Chief Justice and Patron
Shri Mohammad Rafiq in the premises of the Academy in which Hon’ble Judges
of the High Court, Principal Seat Jabalpur and other invitees were in attendance
during the ceremony.

We have observed leaps and bounds of progress in the last seven and a
half decades and as representatives of one of the pillars of this democracy,
we must cement our responsibility towards the citizens of this free nation.

Ramkumar Choubey
Director
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GLIMPSES OF THE 75™ INDEPENDENCE DAY CELEBRATION
AT MADHYA PRADESH STATE JUDICIAL ACADEMY

Lo BV R e gL
Hon'ble Shri Justice Mohammad Rafiq, Chief Justice, High Court of Madhya Pradesh
hoisting the National Flag
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GLIMPSES OF THE 75™ INDEPENDENCE DAY CELEBRATION
AT MADHYA PRADESH STATE JUDICIAL ACADEMY
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GLIMPSES OF EDUCATIONAL PROGRAMMES
CONDUCTED ONLINE

Third Phase Induction Training Course for Civil Judges (Entry Level) of 2020 Batch
(28.06.2021 to 23.07.2021)

Workshop on — Protection of Children from  Special Programme for Advocates on
Sexual Offences Act, 2012 (03.07.2021) e-Court Project (03.07.2021)
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GLIMPSES OF EDUCATIONAL PROGRAMMES
CONDUCTED ONLINE

Workshop on — Key issues relating to Workshop on — Key issues relating to
Land Acquisition Laws (17.07.2021)  Juvenile Justice for the Principal Magistrates
of Juvenile Justice Boards (24.07.2021)

Refresher Course for C1v11 Judge, Interactive Session on — Identified
Senior Division (Group-1) Legal Issues (31.07.2021)
(26.07.2021 to 30.07.2021)
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GLIMPSES OF EDUCATIONAL PROGRAMMES
CONDUCTED ONLINE

5ot 'ﬂﬂ |,.! ﬂ :
A

Refresher Course for Civil Judge, Interactive Sessions on — Key issues

Senior Division (Group-2) relating to offence & trial under the
(02.08.2021 to 06.08.2021) Electricity Act, 2003 (07.08.2021)

Workshop on — Key issues relating to Interactive Sessions on — Key issues
Anti-Corruption Laws (21.08.2021) relating to offence & trial under the
Electricity Act, 2003 (28.08.2021)
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APPOINTMENT OF HON'BLE SHRI JUSTICE PRANAY VERMA
AS JUDGE OF HIGH COURT OF MADHYA PRADESH

Hon'ble Shri Justice Pranay Verma has been
administered oath of office by Hon'ble Shri Justice
Mohammad Rafiq, Chief Justice, High Court of Madhya
Pradesh on 27" August, 2021 as Judge of High Court of
Madhya Pradesh in a Swearing-in-Ceremony held in the
Conference Hall of South Block of High Court of M.P. at
Jabalpur.

Hon'ble Shri Justice Pranay Verma was appointed as Judge of the High
Court of Madhya Pradesh. His Lordship was born on 12" December, 1973.
His Lordship's father late Hon'ble Shri Justice Bipin Chandra Verma was an
Hon'ble Judge of High Court of Madhya Pradesh and thereafter, Hon'ble the
Chief Justice of Punjab & Haryana High Court. After obtaining degrees of
B.Com. and LL.B., enrolled as an Advocate on 1" July, 1998 and started
practice under the able guidance of Shri Ravish Chandra Agarwal, Senior
Advocate. For the last 23 years, His Lordship practised in the High Court of
Madhya Pradesh, various District Courts as well as Family Courts,
Consumer Forum and Debt Recovery Tribunal in civil, criminal,
constitutional and service matters.

His Lordship was standing counsel for Hindustan Power Projects
Private Limited, Essar Power Private Limited, Jhabua Power M.P. Limited,
Prism Johnson Limited, National Fertilizers Limited, Corporation Bank,
Commercial Automobiles Limited, M.P. Audyogik Kendra Vikas Nigam
Limited, Tega Industries Limited, Metal Scrap Corporation Limited and has
also appeared for the State Bank of India in individual cases.

We on behalf of JOTI Journal, wish His Lordship a happy and

successful tenure.
°

JOTI JOURNAL - AUGUST 2021 - PART | 137



HON'BLE SHRI JUSTICE AKHIL KUMAR SRIVASTAVA
DEMITS OFFICE

Hon'ble Shri Justice Akhil Kumar Srivastava
demitted office on His Lordship's attaining
superannuation.

His Lordship was born on 5" August, 1959 in
Bansgaon, District Gorakhpur (U.P.). After obtaining
degrees of B.A. and LL.B., joined Madhya Pradesh
Judicial Services as Civil Judge Class Il in the year 1985.

His Lordship was promoted to Higher Judicial Services as Additional
District & Sessions Judge on 31" May, 1997.

His Lordship, as Judicial Officer, worked in different capacities at
various places like Panna, Bhopal, Chhatarpur, Laundi, Satna, Jabalpur,
Narsinghpur, Sihora, Khandwa, Rewa, Katni and Sagar. Also held the posts
of Deputy Secretary, Additional Legal Remembrancer & Additional
Secretary and Secretary, Law and Legislative Affairs Department, Bhopal
and Law Officer, State Economic Offences Investigation Bureau. Also
served as District & Sessions Judge at Narsinghpur. His Lordship was
Principal Registrar (ILR and Examination) at Principal Seat, Jabalpur at the
time of elevation.

His Lordship took oath as Judge, High Court of Madhya Pradesh on
19" June, 2018.

During His Lordship's tenure, rendered valuable services as Judge and
also a Member of various Administrative Committees.

His Lordship was accorded farewell ovation on 4" August, 2021 in the
Conference Hall of South Block, High Court of Madhya Pradesh at Jabalpur.

We on behalf of JOTI Journal, wish His Lordship a healthy, happy

and prosperous life.
°
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PART -1
REVERSE BURDEN WITH RESPECT TO DISHONOUR OF CHEQUE

Tajinder Singh Ajmani
OSD, MPSJA
Presumption is a rule of evidence and do not conflict with the presumption

of innocence, it introduced an exception to the general rule as to the burden of
proof in criminal cases and shifts the onus on the accused.

Provisions

Sections 118 and 139 of the Negotiable Instruments Act, 1881 (in short -
“NI Act”) provide for presumptions. Relevant part of section 118 reads as under:

Section 118. Presumptions as to negotiable instruments. — Until
the contrary is proved, the following presumptions shall be made:

(a) of consideration — that every negotiable instrument was
made or drawn for consideration, and that every such
instrument, when it has been accepted, indorsed, negotiated
or transferred, was accepted, indorsed, negotiated or
transferred for consideration;

Section 139 of the NI Act is extracted below:

Section 139. Presumption in favour of holder. — It shall be presumed,
unless the contrary is proved, that the holder of a cheque received the
cheque of the nature referred to in section 138 for the discharge, in whole
or in part, of any debt or other liability.

Burden of Proof

A three Judge Bench of Supreme Court in Kali Ram v. State of H.P., (1973)
2 SCC 808 held that there are certain cases in which statutory presumptions
arise regarding the guilt of the accused, but the burden even in those cases is
upon the prosecution to prove the existence of facts which have to be present
before the presumption can be drawn. Once those facts are shown by the
prosecution to exist, the court can raise the statutory presumption and it would,
in such an event, be for the accused to rebut the presumption.

Mandatory and Discretionary Presumption

In State of Madras v. A. Vaidyanatha Iyer, AIR 1958 SC 61, the Apex Court
observed that it may here be mentioned that the legislature has chosen to use
the words ‘shall presume’ and ‘may presume’, the former a presumption of law
and latter of fact. In case of presumption of law, it is obligatory on the court to
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raise this presumption in every case because unlike the case of presumption of
fact, presumptions of law constitute a branch of jurisprudence.

In Dhanvantrai Balwantrai Desai v. State of Maharashtra, AIR 1964 SC 575, the
Constitution Bench reiterated the principles enunciated in State of Madras v.
Vaidyanath Iyer (supra) and clarified that in the case of discretionary presumption
if drawn may be rebutted by an explanation which might reasonably by true and
which is consistent with the innocence of the accused. On the other hand, in the
case of a mandatory presumption the burden resting on the accused person in
such a case would not be as light as it is where a presumption is raised under
section 114 of the Evidence Act and cannot be held to be discharged merely by
reason of the fact that the explanation offered by the accused is reasonable
and probable. It must further be shown that the explanation is a true one. The
words ‘unless the contrary is proved’ which occur in this provision make it clear
that the presumption has to be rebutted by ‘proof’ and not by a bare explanation
which is merely plausible. A fact is said to be proved when its existence is directly
established or when upon the material before it the Court finds its existence to
be so probable that a reasonable man would act on the supposition that it exists.
Unless, therefore, the explanation is supported by proof, the presumption created
by the provision cannot be said to be rebutted.

Reverse Burden

In Kumar Exports v. Sharma Carpets, (2009) 2 SCC 513, the Supreme Court
observed that that as soon as the complainant discharges the burden to prove
that the instrument was executed by the accused the rules of presumptions
under sections 118 and 139 of the NI Act help him shift the burden on the accused.
The presumptions will live, exist and survive and shall end only when the contrary
is proved by the accused. A presumption is not in itself evidence, but only makes
a prima facie case for a party for whose benefit it exists. The court need not
insist in every case that the accused should disprove the non-existence of
consideration and debt by leading direct evidence because the existence of
negative evidence is neither possible nor contemplated. At the same time, it is
clear that bare denial of the passing of the consideration and existence of debt,
apparently would not serve the purpose of the accused. Something which is
probable has to be brought on record for getting the burden of proof shifted to
the complainant. To disprove the presumptions, the accused should bring on
record such facts and circumstances, upon consideration of which, the court
may either believe that the consideration and debt did not exist or their non-
existence was so probable that a prudent man would under the circumstances
of the case, act upon the plea that they did not exist.

A three-Judge Bench Supreme Court in Rangappa v. Sri Mohan, (2010) 11
SCC 441 held that section 139 of the NI Act is an example of a reverse onus
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clause. However, it must be remembered that the offence punishable under
section 138 can be better described as a regulatory offence. In such a scenario,
the test of proportionality should guide the construction and interpretation of
reverse onus clauses and the accused cannot be expected to discharge an
unduly high standard of proof. In the absence of compelling justifications, reverse
onus clauses usually impose an evidentiary burden and not a persuasive burden.
Presumption mandated by section 139 of the NI Act does indeed include the
existence of a legally enforceable debt or liability. To that extent, the impugned
observations in Krishna Janardhan Bhat v. Dattatraya G. Hegde, (2008) 4 SCC 54
may not be correct.

Presumption when arises:

) Once the issuance and signature on cheque is admitted, there is
always a presumption in favour of complainant that there exists legally
enforceable debt or liability. APS Forex Services Pvt. Ltd. v. Shakti
International Fashion Linkers and ors., AIR 2020 SC 945.

° If a signed blank cheque is voluntarily presented to a payee, towards
some payment, the payee may fill up the amount and other particulars.
This in itself would not invalidate the cheque. The onus would still be
on the accused to prove that the cheque was not in discharge of a
debt or liability by adducing evidence. Existence of fiduciary
relationship between payee and drawer does not disentitle payee to
the benefit of presumption in absence of evidence of undue influence
and coercion. Bir Singh v. Mukesh Kumar, (2019) 4 SCC 197.

® The accused has come up with a story that the cheque was given to
the complainant long back in 1999 as a security to a loan; the loan
was repaid but the complainant did not return the security cheque.
Mere printed date on cheque by itself cannot be conclusive proof of
fact that cheque was issued in 1999. Thus, the story brought out by
the accused is unworthy of credit, apart from being unsupported by
any evidence. T. Vasanthakumar v. Vijayakumari, 2015 CriLJ 2853.

) Cheques allegedly issued by accused towards repayment of debt The
defence of the accused that he had allegedly issued ten blank
cheques in 1995 for repayment of a loan, has been disbelieved on
the ground that the accused did not ask for return of the cheques for
a period of seven years from 1995. This defence was obviously a
cover-up and lacked credibility. 7. P. Murugan (Dead) Thr. L.Rs. v. Bojan,
2018 CriLJ 4315.

® The observations of the trial court that complainant did not record
the transaction in the form of receipt of even kachcha notes, or that
there were inconsistencies in the statement of the complainant and
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his witness, or that the witness of the complaint was more in know of
facts etc. would have been relevant if the matter was to be examined
with reference to the onus on the complainant to prove his case beyond
reasonable doubt. These considerations and observations do not
stand in conformity with the presumption existing in favour of the
complainant by virtue of sections 118 and 139 of the NI Act. It has
been held that Trial Court appears to have proceeded on a misplaced
assumption that by mere denial or mere creation of doubt, the accused
had successfully rebutted the presumption as envisaged by section
139 of the NI Act. Rohitbhai Jivanlal Patel v. State of Gujarat and ors.,
2019 CriLJ 2400.

® The complainant has discharged the initial burden cast upon him that
the cheques were issued for the rice bags purchased on credit.
Though the complaint contains no specific averments that cheques
were issued for the purchase made on credit in the evidence adduced
by the complainant, the courts below ought to have raised the
presumption under section 139 of the NI Act. The defence of the
respondent that though he made payment for the commodities/rice
bags, the blank cheques were not returned by the appellant-
complainant is quite unbelievable and unacceptable. M/s. Shree
Daneshwari Traders v. Sanjay Jain and ors., AIR 2019 SC 4003.

° Once settlement of due amount is admitted, it is presumed that
cheques in question were drawn for consideration and the holder of
cheques received the same in discharge of an existing debt. Urtam
Ram v. Devinder Singh Hudan and anr., 2019 (4) Crimes 440 (SC).

® Mere denial of the debt by the accused is not sufficient defence of
stolen cheque in absence of any evidence shall not discharge the
mandatory Presumption in favour of debt or other legal liability. Kishan
Rao v. Shankargouda (2018) 8 SCC 165.

) Once the cheque is issued by the drawer a presumption under section
139 of NI Act must follow and merely because the drawer issues a
notice to the drawee or to the Bank for stoppage of the payment it will
not preclude an action under section 138 of the NI Act by the drawee
or the holder of a cheque in due course. M/s. Modi Cements Ltd v.
Kuchil Kumar Nandi, AIR 1998 SC 1057 (Three Judge Bench).

) Category of ‘stop payment’ instruction to the bank where the account
holder has sufficient funds in his account to discharge the debt for
which the cheque was issued, the said category of cases would be
subject to rebuttal as this question being rebuttable, If that be so,
then offence under section 138 although would be made out, the same
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will attract section 139 leaving the burden of proof of rebuttal by the
drawer of the cheque. Thus, in cases arising out of ‘stop payment’
situation, sections 138 and 139 will have to be given a harmonious
construction as in that event section 139 would be rendered nugatory.
M/s. Laxmi Dyechem v. State of Gujarat and ors., 2013 CRI. L. J. 3288
(Three Judge Bench).

° Presumption under sections 118 and 139 of the NI Act cannot be
rebutted just by recording of statement under section 313 Cr.P.C. by
the accused as such statement is not substantive evidence of defence.
Sumeti Vij v. M/s Paramount Tech Fab Industries, 2021 (1) ANJ (SC) 254.

° Even after purportedly drawing the presumption under section 139 of
the NI Act, the trial court proceeded to question the want of evidence
on the part of the complainant as regards the source of funds for
advancing loan to the accused and want of examination of relevant
witnesses who allegedly extended him money for advancing it to the
accused. This approach of the trial court had been at variance with
the principles of presumption in law. Rohitbhai Jivanlal Patel v. State of
Gujarat, (2019) 18 SCC 106.

® The presumption available under section 139 of the NI Act has to be
rebutted and that rebuttal can only be done after adducing evidence.
This, by itself clearly reflects that the rebuttal presumption cannot be
looked into at the stage of the Court taking cognizance of the offence
and registering the case: [Shiv Kumar v. Ramavtar Agrawal, 2016 SCC
OnLine Chh 2121 affirmed in Shiv Kumar v. Ramavtar Agarwal, (2020)
12 SCC 500].

Burden when discharged

e The complaint alleged that despite the fact that the accused was a
defaulted subscriber of two prized chitties, he took personal loan from
him in his personal capacity. Accused allegedly issued two cheques
in favour of him. In view of the conduct of the parties it would not be
prudent to hold that the accused borrowed a huge sum despite the
fact that the suits had already been filed against him by the
complainant, No document executed, amount advanced also did not
carry any interest. Court can take notice of conduct of parties.
Presumption raised in terms of section 139 of the NI act is rebutted.
John K. John v. Tom Varghese and anr., AIR 2008 SC 278.

) Complainant’s case that accused purchased carpets from him, cheques
issued for discharge of sale consideration were dishonoured. Defence
case is that there was no sale and, therefore, no liability existed.
Absence of sale proved by examining officials of Sales Tax Department.
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To show that no sale was shown in return bill produced by complainant
neither bearing his signature nor signature of accused, account books
or stock register not produced by complainant to prove the sale. It
has been held that cheques were not issued for discharge of liability,
therefore, the accused is entitled to acquittal. M/s. Kumar Exports v.
M/s. Sharma Carpets, AIR 2009 SC 1518.

) During the course of cross-examination the complainant deposed that
earlier, the accused had furnished two cheques, which he had
presented. The complainant admitted that he had not mentioned
anything about the accused having issued these two cheques in his
complaint. Nothing was stated by the complainant in regard to the
fate of the earlier two cheques which were allegedly issued by the
accused. The non-disclosure of the facts pertaining to the earlier two
cheques, and the steps, if any, taken for recovery was again a material
consideration which indicated that there was a doubt in regard to the
transaction. ANSS Rajashekar v. Augustus Jeba Ananth, AIR 2019 SC 942.

Conclusion

Once the execution of cheque is admitted, section 139 of the NI Act mandates
a presumption that the cheque was for the discharge of any debt or other liability.
The presumption under section 139 is a rebuttable presumption and the onus is
on the accused to raise the probable defence. The standard of proof for rebutting
the presumption is that of preponderance of probabilities. To rebut the
presumption, it is open for the accused to rely on evidence led by him or the
accused can also rely on the materials submitted by the complainant in order to
raise a probable defence. Inference of preponderance of probabilities can be
drawn not only from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely. It is not necessary for the
accused to come in the witness box in support of his defence as section 139
imposed an evidentiary burden and not a persuasive burden. At the same time
presumption has to be rebutted by proof and not by a bare denial or explanation
which is more plausible.
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Dictionary/
Law Lexicon

Acquire

Obtain

Procure

P. Ramanatha
Aiyar’'s The Law
Lexicon

3rd Edition, 2012

To become the owner of
property; to make property,
one’s own.

To acquire, to get by effort.

The word “procure” means
to acquire for one’s self;
to cause to come; to obtain
by any means; to contrive;
to bring about.

Lexis Nexis

Wharton’s Law
Lexicon

16th Edition, 2014

Universal Law
Publishing Co.,
Delhi

Acquisition, means,
directly or indirectly,
acquiring or agreeing to
acquire — (i) shares,
voting rights or assets of
any enterprise; or (ii)
control over management
or control over assets of
any enterprise.

Obtain, means to secure
or gain (something) as the
result of request or effort.

Obtained, the word
‘obtained’ would indicate
achievement by exertion in
spite of opposition.

The word “obtains” does
not eliminate the idea of
acceptance of what is
given or offered to be
given, though it connotes
also an element of effort
on the part of the receiver.

Procure, means to obtain,
or get by care; effort or
the use of special means;
to procure evidence; to
bring about especially by
unscrupulous and indirect
means; to procure secret
documents; to obtain
(women or girls) for the
purpose of prostitution; to
act as a procurer or pimp.

K J Aiyar

Judicial
Dictionary

15th Edition, 2011
Lexis Nexis

Acquire (s). ‘Acquire’
means come into
possession of. If the word
‘acquire’ is assigned, its|
more generic connotation,
namely, that it means to
receive or to come into
possession of.

Obtain. In S. 5(1) of the
Prevention of Corruption
Act 1947, the word
‘obtains’, does not eliminate
the idea of acceptance of
what is given or offered to
be given, though it
connotes also an element
of effort on the part of the
receiver.

Procure. ‘To obtain for
one’s self or for another;
to bring about; to attact; to
urge earnestly; to pander,
pimp, to obtain, or get by
care; effort or the use of
special means; to procure
evidence; to bring about
esp. by unscrupulous and
indirect means.
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Black’s Law
Dictionary

Eighth Edition

Acquire, vb. — To gain
possession or control of;
to get or obtain.

Procurement, the act of
getting or obtaining
something the act of
persuading or inviting
another, esp. a woman or
child, to have illicit sexual
inter-course.

fafer sreTae
Legal Glossary
2001

R PR A,

Acquire : to gain as one’s
own; to receive; to come
into possession of

T HRAT; 3o BRAT

Obtain: to acquire, to get
by effort

ST BT

Procure : to bring about;
to obtain by care and effort.

QU dXAT; SYUTW hNIAl

=qra R BT
H1d AATAY
(foremy fawmm)
"IRTT B, AT BRI TG SUTT PR DI SURIGT IRTIISH BT ATl
3T FRA | AT TSN I BT & T ¥ Th-gW @ wigar €, g 9eH
JETTT T RRAT B T B A T a1 Il W BT Sl & b AT PHRAT” 31erdn
U HRAT" Bl 9 pel ITd wxe B fory ifaRad T &7 acd HIfRd &= € |

"IIAYTE HRAT” (obtain) ¥ YR AR fAfE, 1947 @1 ORT 5(1)(8) H
T B3 T forgaT Fda xd g A+ Jdied =1Ted §RT RIS ol a.
gTHIGVT RN [A%g HIvd WxX®IN, (1987) 9 va.Hl.#. 477 % ug ufoonfed fdar
2 T i S | BRI BT URW S Afd gRT a1 ST @ i1 uradhdt & iR g
O T AT AT AT AT 5T TaT &7 aRermm g 2 | 98 dee A watea
AT §RT Y. FIAPT fQecrs g ®va ¥od, (2003) va el 700 %
TIERIIT T 2 | S YR "SUT BRAT” ITeq R TS WA, 1860 BT EIRT 366—T H
PR P IR | [T 2| Tt ff aifsa aRemm ura wRe @ forg fasdt 7 fd ueR
D I[P BRI BT (AT T Hebfoud 2 | T8 TAN 3R AT B H Py AR
AT AT GROTH @1 18T & ol e fhar S snawads Fai & iR A W & forg urea
BRAT B ITT HRAT B |

SRIF fIaaT & MR IR Y S&AT g Bel Ol Fahdl © P Mgy fefrad o
RT3 § T ¥Teq “IARTT FHRAT AT IR 5 H AR §RT TS Y IR AU BT
Td UK HRAT' T T 81 & | ORI 5 B oot & AU & oIy e T+ arel
AT & e H D AN AT BT AT IR B oI 3Mger Ut =t BT T
PR T SAfTRET e AT WX BIMT AU € | IS b 3TE H IAYY BT
3T AT &RT 3 T & It 81T |

9 IMFIAT BT Udh T MR Aolfd BT RIgid (doctrine of ejusdem generis) ¥l
2| et Mgy I @t a1 3 # ARl FRAT wes, IRu H X@ET Ud olaw
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A D AT YYad BY © g8l GRT 5 H “AMYTG HRAT’ T SUT BRAT D AT
& T H SWRIGT BRI P I A ORI Bl € | T B P a1 3 F9 TR B &R
g1 5 MfF TR B & forg Srgafia @ e wxcl ¥1 U # o iR omgy afia
PRAT TAT T MR AT FRAT” T “IUT AT’ U A 8T &1 &1 el & |

S UPR BT Yob AR MY AMRAFIH B gRT 3 & Ieaiod P U qUS GRT
25(1—dN)(Q) H AT 99 IH & HREN & oIy AT 8 981 ORT 5 & Seotgd & foIg
RT 25(1)(Q) ¥ IS HRIEANT TH B TVS BT YTAUT © | S0 Bl 7137 # I8 fA=ar
TE Tutel 7 b Tl 3iia dRAr ATF Ny | Renfid 81 HAdhar © gl ot
HRAT" AT "SUTT HRAT RS B B v oy g w1 Haell ard b Jeifud
PR qrell AfIRTT A1eg 3naegd B8R |

3. EUIRT 6

RT Henes qd &1 9raem denfera yraum

6

TH & AT © BIST fBU AE AT Fdhed!
S=ITGENl bl AF=argel H HaRafdd
B B {10 g — ®rg At aAfd
JFYY B! AT BT BIel AT b
TJHAl ATIYY DI AT H
JuRafidd a9 @& REama T &7 9
d®s fo a8 g9 rfafaga ar
T 99 I Al & Sudwi @&
AR fFeprell T8 =it 59 e
eTRT &R BT

T & AT b BICT [ S AT Al
A=Al Bl IRl H FuRafid
B B o argeiftd — @rg A a@fed
MG BT ATl DI BIeT AT T
THAT AT Bl AT H
HuRafda a1 Mgy 74, 2016 #
SfeaRad r=argdl & fhf yatt 4
AT & Tl 31T Ut # ufRafcrl
d9 & Ry 9 &1 o9 6 a8 59
AT A1 deEE I9R W Il &
UGl @ AR Aprell TE et
39 fafr aRa &=ar 1 |

AT & Yd URT 6 98P @I AT Pl BIC] B U9 Adell AT DI
ATy ¥ HURaAfid HR & oY AFAT BI Magdhar b1 rae el off | g
2, 2016 & 199 3 UG STRLA—1 & §RT YT UG MeT—dTwe BT aifieRol fobar 1am
2; oI Ufdftg Mgy (prohibit arms), MERIT Mgy (restricted arms), IIT=A MY
(permitted arms) 3Mf< |

gRT 6 H U §RT MYY 1749, 2016 BT JIYAI—1 & Tb Yail § IeelRad
ANt BT TR T B 3Py F HuRacH ff Rfafia wxa gu sae forg g @
JNMILIRAT T YT BT TRAT 7 | €RT 6 BT Secie TR 25(1)(d1) & 3Tl =LAdq a1d
¥ & AT YA §U Mol BRI U4 37iqus | i g01d & |
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4. T 15

€T

Henes qd &1 graem

denfera rasm

15

IgFfita & IRa@EEfy ik susT
Al — (1) 9”7 3 @ i B
e afe ugel &1 ufdded 7 &R <1
Y a7 98 99 daRE ¥, e a8
Ja DI WY, T a¥ Bl Prerard &
mmﬁ?ﬁ

=g Ul argefta ereav
PTATER B U e Bl S T,
Ife 98 @fad oI gRT 98 orgafa
JUfer 8, 9 =R A1 Ife S
BRI I HRON H Al g g™
sifaferaa fg SR, fodl wmer 4
g que & e TgeR Prefafey
% foIg argac @1 ST =Ry |

I=fa @Y sRa@EmEafe ik SH@T
AfiHROT — (1) axT 3 B 3R @
I Afe ugel &1 Ufodgd 7 &R
S A1 98 99 aNi ¥, fraeT 98
e @I WY Ui a¥ Bl Premafey &

uReg Ul argEfia dEgcR
PTAER & ford g BT S Tl
Ife a8 Afd oae g1 98 rgafa
TR ©, 9T =1e AT AR JAFATIA—
UIRIART S9 RO ¥ Sl @ gRI
sifaferRad fard ST fhel Amel o
gg FHY b S TR Prefrafel
& foR1 argac @1 S =@

R I8 3R & aR1 3 & 3l
e AN, &RT 9 DI IUIRT (1)
P TS (B)  IuES (i) 3R SuHEs
(iii) # fafafde waf & sraef= B
3R AR, ST BT IH AR
A, e I8 e a1 ThIPpd DI
TG, YA UId 99 & YN S
gIfreT @ |Hel AT AT
MeT—areg AR HefEd Sxrasl died
U] AT |

o AT BT gRT 15 SFSIG B @™ Td IHS IR0l (duration and
renewal) T UTGET HAT | HEH & 4 GRT 3 & Ml SR IR Bl S
A ad & forg SIRY BT S T UTaer= o, 3fd Heie §RT 9 Ui 99 &l Brearare &
o0 U9 91 38 @1 v e T B |

AT & Th WRgd SedR TS Ui 99 & U AT 310l eAT—aTeg
Hafera SwTdol Afed T UIdRI (licensing authority) & el TR §RT
R Y S &7 yraens T T 2
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5. °RT 25(1)(@), 25(1)(d) vd arT 25(1) B I Gfaa

RT Henes qd &1 graem= denfera graem=

25 |§B AWM & fay qvs — (1) 9| |v FuxEl @ fag qvs — (1) o

BIg — BIg —

(@) &1 5 & Sected H, fbei YT | () oRT 5 & Sooiad # fadl 7 Mgy
T MAT—aT%G BT fafmior, fasma, T MeAT—aReg & faf=mTor, rfimr,
IRV, HURacH, AFd, R I1|  Surw, faspa, araxor, FaRddH,
gRfafEg &, a1 S fOsma a1 werd, R A aRRifg s an
IR & forg fveRia ar wenfua | S faspa a7 3faRor & forw srfdefRia
BT A7 faeha, rRoT HuRac, T UfRRNfAT ST A7 fasha, STaRT,
e, e A1 uRRIfE & forg|  §uRadH, aved, e a1 aRRfy
QMU Heol H IRIAT; 31T P foTT AU Peol H T, SferdT

@em=t 6 ® Seawud H, fHA@) et 6 & SoderT # el
ST &1 AT Bl BIST BR[| TG B ATel BT BIET BT AT
T Abell AAGY Bl AU || Fahell TR BT JAT-Agy
HuRefcld BRI, ferdn HuRafia a1 smgy =@, 2016 #

.................. S s & Rl w

T HRE & R ey dw| 9 ATgEl & BT o e d
T F P T B, freg o W | FORARIT SR peran
TPH DI BT FDHUT, TUSART BRI MR | oo
AN F N qUSH BN 9g HRIEE ¥, ! afy |
Y | PA Pl A1 81N, fbg A Mo
HRIAN TH DI B FHHT, USRI AT
3R A &7 ot <R g

HeT AR &Y T 25(1)(T) T 25(1)() HH: GRT 5 Td 6 P Seeia= b oI <US
BT UG BT 2| ORT 25(1)(Q) vF 25(1)@N) # axT 5 T 6 H fHU U GHORH B
rRonfie Hemere fdg 1w 2|

A Y4 STel R[AH A9 99 & eI I gU A1 a8 T $ HRIEAN & qUS
Td 37IUS T UTGET T, T8l 37 I8 ~FAcH AT Y B AT & gY 3Moilad HRIE
TH B U U4 TS W W TUSHIT T | 31T R 25(1) & i SUSHRT TURTE 319
I FF AT §RT IR0 81 Y 7 |

BT Yo U3 T8 I~ Il & b I §IRT ATH TATGY BT 98 AT & a1
M 9y ST R IfE ORT 25(1)(T) & 3rfiF GUSHRT ITORTy & ey # 1fanT ux
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TR T S IR a1 AR Y SARRT U5 TR S o SR HIHel 65 =Arrerd
fraRo 2 Sufta &% & forg areg 27

39 U BT IR A & folg gford gRT i ufides uegd & | AR e @l
Suel fawen vd SHa wfdaal @& €, 39 R AR fhar 91 emawd & | A
Hdled ~AATe §RT <1 I Word §¥l % Gidigvellel aod, (2007) 13 T+t
71 % TUH. B GRT 173(2) TG 190 W &R o=l g¢ I8 ufcorfed fwar w2 fs 5«
AT & |ReT gfo g1 U <ifad ufided &1 ey @7 21 fo sifigea & g
TRy HIRT fhar Tar & o AL e & el O fddey Sucter 8 & —

(1) AfRgT Siftm Ufiaes & MR WR TR &7 Fe o Adhdl 8

(2) ARTET oM Ufde | STEAd BIHR TURTY HT [ o I §HR B §U
PRIATE) TG B Fbdl 2; Td

(3) ARRLCT TUH DI URT 156(3) B T AfARaT STTH (further investigation)
BT TSI B FhT 2 |

39 AHe # Ig Y uferarfad fahar mar € 6 afwge gfer ufdaes & derr gan =
2 3R w@fdds & U & MUR WR HSE oF 31MaT 7 o BT ST B AHhdT & | T8
fafer 9 fawre Yo7 99T fdwg I, (2019) 5 Ul 542 % yfauifad @1 78 2|

31c: AT Gferd T SIRET™ & QIR STATgY & ST~ MU & sifafRad
BIS I 3T A1eF Hehfold 7 BT T8 BT AR 3ffo gfida mger 1™ 31 arT 25(1)(Q)
D ST TUSHIY URTY & Heel H YR fhaT AT B ol AfoRs.e Sad 3fferd gferda W
A 7 ofd gY SUH. B gRT 156(3) B A AMGaRT §RT STIRY BT AdeTTH
JMETT YT B BT YA BT FadT AR A1 T o<1 & fog srfaRaa
SITHGT BT AT & Fehall © | JeI Yishar Sfad el |

AR FTHAE & IURIT AN IURIG [T AT YT PR Faell I
DT MU PR dTell Yo AT Wied Gford gRT SAAINT U3 & |1 YIqd HR o1 Sl
g a1 AfTRgC a7 25(1)(T) & 3R GUSHRI IURTY T A of Adhdl © | IS THT I
RGBT Tl PIs 41 UTH AT Aed Fabford by a1 gfer g: *1u= ufddes
YR BRA1 § Al Word §¥el (qdiad) & IR §id & AR Ao e &_T 25(1)(T) &
3T TUSIY TURTE BT AL ol B oIy aredy T8l € R AFH b SR Hepford e
B AR TR IRT 25(1—41)(T) (RT3 B Ioaie @ oly) & Ml SUSH ITURTET BT Fe
SR [FaReT 7 SRIfYd 81 AT © | 99 AfvRee gford Ufide | WeAd 81 d S9 310
PIROT AT G HI AT |

gl fIRIY & I@H I 91d 98 § [ SUE. B gRT 156(3) @ 3rfA rfaRad
STIRIEIT T M ATH T 1 IR 3T T [ehlT 8, IR—AR T8, ST b AT Heawaet
Ted AT R A §id Gdel a¥ dad] [dwg Ylorg sreflas a 3,
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ISR BHTH 9969 /2016, AW [&HIE 03.04.2017 (R WIS SEYR) ¥ wfadiad
forar T 2|

& T 3R 914 BT LM G 3MaD & 6 Ife afdrge g gfers & sifcrd
gfided &R & IR 9RT 25(1)(T) & 31efiF SUSIR TR &7 A o foram a7 81, ar
ARG T BT ATHAT = ~IMTed BT SUTUT HRAT 81 81T iR SUTHT & UshH UR e &
TORIY WR AR FR I8 S B B ARSIRAT AL T B T8 ® % aRT 25(1)(Q) T
STURTY ST BT ET & 3NAaT &IRT 25(1—)(Q) BT | T8 A AT Adied RTAT & =T
SCid ¥ [N g [aweg f98T% 159, (1996) 4 Terediel 495 # ufafed ffr =
MR 2 |

6. ®©RT 25(1—0)

denferd graer
9 IwREl & oy gvs —

EIRT
25

denes qd &1 graem
$B AwEl b Iy qus —

(1-%)

ST Bl ORT 7 & Sooiad H, sl
gfaftg amgen a1 fedr ufofvg
MeAT—dT0G BT 37T BRI, I Heol
H EIT AT DR A, I8 HIRET A
TUE BT 9EN BN, S UM 99 & &H
81 B8R, fbeg ST <9 99 d& Bl 8l

S PIE URT 7 & Sootud H, fhl
ufafdfe emet a1 ufafdfyg Memr—areg
BT ST BT, 3R 3T oot H G
YT IhX I, d8 hINTATH @ m_cﬁ
3rafey \rd a¥ | FH @I T8 B, g
S Aieg a9 TF DI B FHI, ST

HH, TS B 3R AN | A
TUEAT BT |

BT 3R A | A1 Sve B

R Ry, o H oigag
Py oM arel fogl yara iR fauy
PHRON |, AT 99 A HH P AT &
PRGN BT Plg VS IMERINT R
D |

Ao AW @ ORT 25(1—T) ORT 7 & Sooted # fl ufofig omyge srerar
TAT—TTHE DI AT B, Y I H G T R Tl & oIy U8 BT YTaem=
PR B | FH B gd T MO =JAqH Ui 99 & AR e §Y AfIhad g9 a9
TP S PRIEE A T4 Afeve A Tus1y o7 5 37d A9 A1d a9 & fegredi= I8 §U
AEE 9§ Th & GRIE F Td Ffevs | H) SUSA 9717 AT B | SHD ATI—1eT
HARE & Yd FAdH U1d 99 B BRI DI HH B BT By [AIBIEIBR AT DI
B AT | 39 URT 25(1—T) H WRd SIshR AT Bl g fadarerer faar mar g b
IrATerd o7 | uATw SiR Ry BRI F@dg B gU AT 99 | A A & HRIE™E
FT TUS 1 ARRINT B AHaT T |
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TUH. BT IPGAI—] & A3l S JIAR IRT 25(1—T) & el TUST R
He, ST Ud =T 9 =ararerd g1 famefiy 2

gRT 25(1—4d1)

EIRT
25

(1—ud)

7.

EEIRES GBI CRICE K]
§B AREl b fag Tvs —
S DTS dof BT TN HRD Gt IT IR dail I ARG B ol 8, T
FHRIEAN H TuS1g BN, fa srafdy < a8 & &4 &1 781 2R, foeg S
JIMSTaT BRI T B & AHT AR FAH &1 A1 SRy 8/ |

HA gRT TR § T R 25(1—Td) ST TS & S Yferd sierdr WeRs gall
A gAY ITATGY VI I BT JIPh AR TN & 3R IHD oIy =Aqq 97 a9 b
AT Y& BY JATSilae BRIAT Tb Td 3AqUs & TUS P Urae Pal & | I8
STIRTY ) L, TSI Td =1 9 =ararerd g1 faamefi 2 |

S AU & Yd Gford Jferdl WA Fell | Mgy VI o B Dlg YAD
SURTY TEI o7 3R WI.EH. BT GRT 353, 332 3frdT 392 & A, YA, BT & IR
USiiag & FhdT o | \ee IRIFaH & Igaedl Ud HRUN (objects and reasons) #
A U WRA BT RS GRET DI SRIH F AT W1 2, 37T I& T AR 3T Iqad
B Iy & forg fea fopar mam g |

8.

gRT 25(1—TQ)

€T

Henes qd &1 graem

denfera rasm

25
(1—)

9 AWEl B fy qvs —

ST B ORI 7 & Sooied ¥ bl
Ui Mel—aree &1 fafsmm, -,
JiaRvl, HURadd, #RFd, URE AT
gRifE ST a1 S A a1 3faRor
% fory erfiref¥ia a1 ufoRenfad wxm
=g 7 aRfbfg & forg o deol #
G, 98 HRAN &, e afy
AT Y | A el Bl fobegg ST 3TTofa
BRIGTH TP DY 8 FHH, TUSHII BT
IR FAH & 1 gUSHA™ BRI |

B AWEl D foIg qve —

ST Pl ORI 7 & Soaiod #§ fbsl
yfafdfg Me—areg @1 fafmror, fasa,
JfaRYT, HuRadd, AYHd, U T
gRfafg e a1 9= fassa I sfaRor
3 forv arfeefRid ar uforenfua axm
7 3% faeha, 3faxvr, FuRdaH, AR,
=g 77 gkl & oIy o= deot #
T, 98 BREAN B, Taar emafer
TH a9 | HH el BRI b ST Aol
PRIATT Th BT BT TDI, TUSHRI BT
3R SAM & 1 qUSg BRI |
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gRT 25(1—TQ) &RT 7 & Seaad # fdhel NG gel ferar Me—ares &l
=IATH A Y & JLE Y& gY AT BRIAT U4 310QUs & U8 BT YTel off |
A §RT $9 YATH GUS Pl AT aY I 9EIhR &4 dY & SR b PR QT T
T T IR WY e, A UG 3= 93 <aTerd g)T faarefig 2 |

9. oRT 25(1—1)

€T

Henes qd &1 91aem

denfera grasm=

25
(1)

9 AWEl B fy qvs —

Sl Prg —

(@) €RT 3 @ Ieaed H, HIg
MY T MAT—dTwe Afoid
BT, 3O Peot § T AT oADR
T, 3reraT

gRT 4 & AA R R
fafafde foft e o, 0 of
AT IO B, ST 9 AR H
fafifde o= fear 8, @8
MY I ORI & Seeta H Ao
BT, 37O Peot § T AT oADR
T, 3rerar

I8 SR ¥, [STaa! m@afdy (T av)
A B9 e B8l fbeg o 19 ad de
DI Bl FoTl, TUSIY BRI AT JA
I W USH BRI

R AT o # SifferRad
T Fenfed iR Iy BRUl & Uh
T ¥ HH JER & oIy HREN BT
TUg ARRIMNT IR T |

$B JWRE b Iy Tvs —

ST BTg —

(@) &RT 3 & Soded H B
A=Y T MAT—dT0e AT
BT, 37T ool H IR AT Ig
ST, 3FeraT

gRT 4 & A ST gRI
faffde feft ff = 8 W™
AT U &, ST S AR
H faffde fear w1, 318
3ITYY I GRT & Ieata H AT
BT, 37T ool H IWRTT AT Ig

9T HREN ¥, foga srafy &1 99 4
PH o 81 8rfl, fbg Sl urg 99 dd
DI B GBI, TUSHRI BRI 3R AN
ST 1 SR BN

R = rITery o # srfafeRad
el T &R faRy &R |
99 A HH AW b oY HRENT BT
TUS JIRRITT FR AH |

JNAFTTH BT aRT 25(1—) § &RT 3, 4, 8, 9, 10, 12 TG 21 &7 fpay ft wfaq gRy
JooToe TAT &RT 44 & 3N g9T¢ 70 1 7 AfSHidr a1 @R & gRT Sooied &R
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TR TUE P UGHH © | A & 4 IgT YAqH TP ay & JeAT I I8d §Y A 99 dd
% HRIAE AT 3ITUS & TUS BT YIaUT T, FoTAH 3d BRIERT BT IEIHR FAdH Ql
Ty o AT Y& §U Ui Y T DI MAM T PR AT AT © | g JAT v faww
PR oRITE B Y RIS & a¥ H HH AT BT HRIEART ACRIUT HR Fohl o |

Y8 AW TUH. B JILA—1 & q—a1 B JFAR AP ARG T2 =l &
IR §RT fAaROMT § e |eld Ud ST & |

10. ©IRT 25(6) Td 25(7)

EIRT

19 3ra: errfud graem

25 (6)

$B JWREl b g v —
i fsdT Ff3T IR e BT BIs T IT SHDT IR | Prs Y Afdd foedy
A 9T 1T 2 & [T Uy & Ieca | BIg gy AT MAT—dIRwa 37
Feol H IGAT © AT IhR FordT 7, a1 98 U HRIE &, ! :afy g a9
H B9 P T8I BN, fBg I ATSiad BRIAN @ a8l Fal, TUSHR BRI
3R S &1 ot <Rt g

25 (7)

S p1g, fored) S TR e & foh=d) Feaxg 3 3R A AT Bls Afdd D!

AR ¥, —

() oR15® Iecad # fBAT 3MYY AT MAT—dReg BT [AFHT HRaT B, 9
YT BRAT B, SUTT BRAT &, SADT (AT HRAT &, RO PRl g,
SAPT HuRafid BT &, SHBT TR HRAT 2, SHDT UG BT § AT SH
UR¥Ig HRAT & I1 IIWeRIT Hrar g A1 fasha a1 SiaRor, FuRacd=, 7R+,
Txg a1 gRRATE & fore yrenfia exar g; A

(i) o1 6 @ Ioaad H fHAT ATATYY B R BT BICT BRAT © AT [T
Tepell ITATGY BT AP H HuRafid deal & I Mgy 29, 2016
H IfeaRad Bl yatl & =gy &l Bl o= yadl & r=argy H
HuRafida &=ar g; a1

(i) oRT 11 B Ioctad H B I AT AT B {HAT W Y AT MeAT—aT0S
P IRT H AT & AT HRA | 918 of Sl B,
a1 98 T SREN ¥, 9! oafy < af | w9 o1 78, B8R, feg i
TSI HRIA TP BT 8 AbAl, TUSHRI BRI R JAM BT 4T Tr=A
BT |

TEHIUT — IUIRT (6) IR ISHIRT (7) & YISl & forg,—

(@) AT SR W T @fdd gRT el AT AHED WU A, foedl Harfad
TR Y & axd & w0 | A7 U T &F IR 1 171 a1 a1 3 e
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g1 JFFET AT U AT I fAfS—favmg Ml BT AN BB, TR
BRI YT &R A7 @ & fory a7 [T aafad & srawaa amfies ar s
T AT R B Igaed U, BIs Al FRAR A—awg fharwemy saua
g;

(@) "EIST IR HE' A T AT S AfKIIl BT VAT AR AYT &, Sl
T W a1 37 & WU H el AT AHeD ©U H (BT ST NURTE
@ foparmet # fora g1 2

e SMAFTIA BT 9RT 25(6) T 25(7) T ST TV UG © AR FIST TURTET H
(organized crime syndicate) & W\l & oy Tve &1 fA9IY Yrau™ &_d € | Tdh IR
RT 25(6) Td TR 3R &RT 25(1), 25(1—T) AT 25(1—d) H I 3R 7 f& Amry afad
ERT &R 3, 5, 7 3MfE BT Seata &RT 25(1), 25(1—T) AT 25(1—)) B 1A gvST BN
3R B TR A HAIST TR HY BT FGH BING BN Al IHDT g &IRT 25(6) B
e gUeAT BRI |

¢RT 25(7) WIS IO WY & HAdl TSR gRT AAAT UH FI Bl IR 4 el
IfFT ERT URT 5, 6 T 11 B BIAUT Socig= & olU TUS BT UALT BT & | QAT 8l
graeT=l # Iffed gve gAqH &9 aY @ BRI & e Y& gy Sfoilad HIR1ard
g 37fvs B | Ig SR Y e, JSHIFOI Ud 9= W <I1aeld gRT faaRoia € |
ST TR T ST IR FH BT W) H R o fhar mar 2

11. ©IRT 25(8)

€T

BB GEINEGRICE G

25(8)

B AWl D foag qvs —

S B ORI 3; URT 6, ORT 7 AR &RT 11 & Seadd ¥ JAFAJY AR
TMAT—9T6E B ST IR F ARARIT & I IHH T Fxal &, a1 98 U
FRIEN ¥, e @ a7 af | 9 a1 781 el fHg AT ol dRErd
TH DI B AT, TUSI BRI AR FAM &1 AT TR 8117 |

BT — T IUIRT S YA & g — 37de RTAR” | AR b TS
H, SEY AT IAD IR =AY AT Mel—dRaa BT M, i, aroid, fama,
GRETH, HereT AT AFTRT AT 7, AT S=ATgY AT MeT—dwa 99 ffefm
P SUgHl B AR fifed 78 € a1 foe1 39 1 aq & Sueel & Soecu
H gAMNR a1 11 7, [ siaea dwess fhy 1y, faaer § o sm=argy A
gfcfig gy SR gfdiftg Me—aree 41 € |
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JIAFTH BT GRT 25(8) IFITYY T MeT—aTes @ 3fdel @R (illicit trafficking)
# aftafera aafed @ forg Oy <ve & Urga™ oxell 2 | 319 ATUR Bl GRT 25(8) B
WP H gRATNT 1 fHa1 11 21 39 ar1 3§ o Wfifd gvs =gew &9 a9y &
PRETE & AR IBd Y AToad HRETE Td fave ¥ | T8 Rw i |,
ST Td 3F=: 95 <RIl gRT faaRoi 2 |

12. o1 25(9)

419 A q-eATUd Yraer
$B JwEl B Ay gvs —
S PIS IATaeU AT VLT I DIg FOID TATARI BT START BT, forad
AT Sia A1 fdegl o @l Jafddd GRem AHela— &1 WY, 98 HRIEANT 4,
forgepT arafdr &1 a9 T B1 &1 Tl AT A 9, Sl U g WUY b Pl 8l
HHIT AT AT A US|
TETHROT — §H IULRT B YA & (T “JBIMD AR | ST FHI3,
i 3, faare FHRIE! A1 o Ieddl AR B & Ty =argy
BT UANT BT AT 2 |

9T @S aul 3 a1 Mean (celebratory gunfire) AT Y BRINT &1 3
TS ghrer # a77g off RrTH Se1 9 g8 8 | 3 WR e & forg srfefem H awr
25(9) SISHR TP MeATaNT H A=Y BT SUIRT B BT T JURTE ST fban
7 & e fofy a1 a¥ T% & BRIaNT 3f2ral Yo g WU dd & ficUs 31T gl
P TUS BT YT B | TRT & TRIPRN H IO AR BT aRATT 7 fosam =

RT
25(9)

2| T8 AW W IR SHEAT & TF el ot v B ARge g1 faofiy ¥

13.

€T 27

EIRT

Henes qd &1 9raem

denfera grasm=

27

gl Ife & YA BY <SS,
anfe —

(1) T BT URT 5 & Joote ¥ fheal
IYY AT MAT—aTwa GIART BT Al
g8 PRI H fo=ga 3@afy = a9 &
HH el B, fheg o A 99 a% @
B G, TUSII BT AR AN & 1
TUSAY BT |

(2) S B ORT 7 & Sootad H, fagl
gfafrg amger ar foef ufafig

amgerl & SuA T ¥ aF @ fog
qus, 3mfe —

(1) ST BIE ORT 5 & Socted  fdel
AT AT MeT—drea DI SYINT H
AT 98 SREAN A, raT e
A9 ad | HH B TR B fheg S
AT Y qPB B BT ADBI, TUSHII BRI
3R AN | 1 TS B |

(2) S BIS IRT 7 B Soaiad # gl
gfcftg mgel a1 ufdftg Me—aree
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TNAT—aROE BT YN HRAT § AT BRI
J, T oafy I 9¥ |§ w9 e
Brfl, forg ST QMTSias HRIENT &1 &
HEHM, TUSAT BN &R FAF ¥ f
TUSHIT BT |

(3) S BT ORI 7 & Soait | fhg!
gfaftg smgel a1 ufafig Mem—areg
BT AN HRAT & AT UAT DI By
PR B 3R VAT YT A1 B fay of

B SYANT # AT 98 HRIEE ¥,
R araf arg af | wH & T8l
ERfT fheg ST QTSTiae BRI I @l
B WD, TSI BRI SR AN I A
TUSHIT BT |

(@) < @8 fogl ufafig smyul =
gffig Memr—aree BT TART § AR
I URT 7 B oo d H BIg B BT
3R U TN A1 B B gRUTEREaRY

el o= wfad 1 Jg &1 Il © o
T8 FIGUS AT TSI BRI
TUSHII BRI 3R A BT 91 <
&I |

T &1 gog BT BRI &9 WYl
AT W s fhar S |

ol AT BT aRT 27 | &R1 5T 7 S Soaied H MY AT Mel—dw8 b STINT
% oIy gUs &1 Uae™ & | ORT 27(3) H SIEl WU & Y4 YHATH qUS HIavs Bl
T o, S AT BR GoGaUS AAaT AT HRIA b TUS U 3fiavs I afved
T AT B |

T8l U U9 Ig Ia BT © b ORT 25(0) UG 27(1), TMI &1 =AY T YL
P IRINT & oIy TUS BT YIgeT= PRl 8, IR QHl & QU DI AT H 98 31fed 3R
2, 31T B9 URT 25(9) UG &d &RT 27 IFL ERIT?

QT WA, JIT IR 25(9) UG &RT 27(1) &1 o X o1 I8 ReIfdy we gl &
& arT 27(1) S T H AN BF1 &1 ORI 5 & Sected H MY BT SUINT HAT 1201
Bl | €T 5 YL S SYINT & oY I BT SAArIT BT UTaeT= Bl © | 3FIie] &RT
27(1) 8t AL 8RN 18T O et & omgy &1 SuANT fhar T ' | 98l SN AR
gRT 25(9) & oIy Bz M AfdT STRGRN & AHAT © IE I ATBIMD TATART BHRAT
2, 92 98 Ay r] € @l 7 & |

3 IRV WHY T3 8 | U fdd 'Y’ 3l IR Hdble @ QR 'Y o foar &
J U T RaTeaRk | SATgry= 9 SUel | gaT § Trell dells | fOdr & a1 S
Raeer | T @& 918 & 9 A IAEGyd g IUegde ga1 # el TAS | TE T
STISAET B & HRUT GRT 25(0) & 3N Iaard! B 3R Al aRT 27 & 3rfA
SRar BN RS WA I SgAfd & gy &7 SuAnT faan 2 |
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dene rferfraa & yaisadarn:

Heed AT & g1 H A § Q1 UBR & |eee fe Ty E - v,
Ao Haell | qe ORI, ]1vss UTarl BT Feleg Ud 9 q1vsd Urari &l
ST | e ST a1 31 14 3R, 2019 ¥ TTET 81 9ol © | 79 I8 U
I BET WIS & o AT Uraer= a7 difdd STuRIeS AFell d W AR 8i1?

9 U Bl IR BH 9RA & WAEM & Age 20(1) §RT TN ygaraddi
fafsr & ReTT (protection against ex post facto law) & Hfetd FRBR | ferar g,
s IR B W @fed a9T yga ot fafy & Seeee & Ryarg 7 a1 <ofiig
g Sew &R 7 €1 99 qUs 9 JifYe <vs W afisd fhar SQI S dodHd g
fafer gRT WIS o, 519 UHT STORTET fhar 737 o |

TEX TGl H B8 G A1 qIfvsd UM Had widwielell 999 (prospective effect)
G & | A wared e g1 et =i geerdl | I8 ufaurfed fhar wam 2 |
ot ¥ =g Wi QavTorrs IgATs faveg JoIerd ¥k, (1991) 4 Ewl 298 B
o Tl & | 3Td: Mgy (WemeH) ST, 2019 & <Ifvsd yraem wiasreelt
T T Td 1w 14 fOAwR, 2019 BT U6 IHS IZAN HIRG STURTET U &1 AR BT |

STEl de fAfame Heell e o1 939 8, 9N e Jgelfl & S7efe <fiF & Zerr
R AfABTH T ITATGY SR HRAT AAaT AP T B afe A1 A FgThR T
HRAT MfQ, AT T8 Hcerell UMa T IR gd | IR s wR Y &y 8 |
SUHER:

SRIF fAdadT & MR WR g B8 Ol Fhdl & b AL AfRfem & gr
P TR, IATTAUA G IUEATYIS BT TS STDID MATGRT NS & oIy g 7Y T4
SYURTET AT Y4 ¥ YIS SToRmelf & forg afefa gus &l Jo Sqad WRd @l ARe FGReT
BT GGG I ¢ | 37 AT YTae=i Bl N Bt T 74 A1 39 IgeeT Bl & H
IGAT BT 3R 39 TR & Hag # 95 <1f¥e IeRar fafy & Sy &f fawd ax
HaHe B |

Y SIS B 9T TR TT=aTgy & Hdy H &R 3 U4 5 & Ieaio & (ol sy
TIVSH U™ & IgATId A RETd & FHeT MG | U AT H Sugad ufhar
U BT IR 7 bl UshaATed S Bl FHraT g, 3TUq AH JAURT Bl W
A RTT & GHeT IUTU B ¥ faeid vd =afed & e 89 &1 @arT A1 41
e |
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PROCEDURE FOR TRIAL OF COUNTER CASES

Anurag Sharma
IV Civil Judge (Jr. Division)
Bhind (M.P.)

Introduction

We as judicial officers often find ourselves in a situation where we have to
apply our legal skills to critically examine the ties by which two criminal cases
are tied with i.e. the situation when we have to decode the facts and circumstances
of the two different cases to consider them as what we call counter cases or cross
cases of each other. The topic of the counter case itself becomes a matter of
discussion as the legislature is yet to give this nomenclature a specific definition.

What are counter cases?

A case and its counter case relate to two criminal offences that find their
roots in a solitary incident. That means the origin of two different criminal matters
is from one genus incident. It should be of a nature that the ordinary prudent
man should find the similarity between the facts said to have been occurred
together or at the same time, in respect of the offence.

Essential elements of counter cases may be classified as under:-
1) Criminal offence committed;

2) Out of which two separate FIRs are lodged by two different parties
(one possibly the accused of the other). Sometimes complaints are
also filed by a party in counter to the FIR.

Under these circumstance, a case is described as a counter case to another
when it presents an entirely different version of the same incident different from
the one presented in the other case by the other party.

Instances when out of open fight, one party lodges an FIR and just after
relying on the same incident (open fight) the accused of the previously lodged
FIR files another more commonly called as counter FIR, are situations which
lead to the formation of counter cases.

Practically date, time and place mentioned in the FIR concerning the offence
committed, can be a relevant and important factor to analyze whether the case
is falling under the ambit of counter case or not? However, the number of accused
involved in both cases is irrelevant. At this instance, another term requires to
have a glance is "offences committed in course of the same transaction". It is to
be noted that cases which arise out of the same transaction when dealt with the
single accused might fall in the category of joinder of charges as explained
under section 220 of the CrPC. However, when different FIR/cases are lodged
by different persons then it might lead to counter case.

Counter cases and cross cases : Scope
Two different versions of the same incident resulting in two criminal cases
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are compendiously called “case and counter case” by some High Courts and
“cross cases” by some other High Courts. When two opposite parties file cases
against each other out of two different incidents then too their cases are often
referred to as cross cases. But they are not counter cases and there is no
special procedure for trial of such cross cases.

Procedure for trial of counter cases:

As discussed above, counter cases are cases arising out of the same
incident, thus the facts and circumstances of the cases are very much interrelated
and connected. Therefore, it is expected that the officer incharge of the case
whether proceeding its trial or investigating the offence, remain the same in
both the cases to avoid any possible lacuna in the investigation and the possibility
of any suppression of facts while the trial is conducted. This version of thought
is supported by a Division Bench judgment of Madras High Court in Re-Goriparthi
Krishnamma-1929, Madras Weekly Notes 881 way back in 1920 in which it was
suggested that a case and counter case arising out of the same effect should
always, if practicable, be tried by same court and each party would represent
themselves as having been the innocent victims of the aggression of order. The
legislature has not provided for such kind of procedure as the criminal trial is
governed by Code of Criminal Procedure, 1973 in which chapters XVIII-XXI does
not provide any procedure to be followed in the trial of cross cases.

In Sudhir v. State of M.P, (2001) 2 SCC 688 the Supreme Court emphasised
the need to follow the above practice and further held that —

“The practical reasons for adopting a procedure that such cross cases
shall be tried by the same court, can be summarized thus:

(1) It staves off the danger of an accused being convicted before his
while case is before the court.

(2) It deters conflicting judgments being delivered upon similar facts; and

(3) In reality the case and the counter case are, to all intents and
purposes, different or conflicting versions of one incident.”

So far as the procedure to be followed in the trial of counter cases are
concerned, the Apex Court in the landmark judgment passed in the matter of
Nathi Lal & ors. v. State of U.P., 1990 (Supp) SCC 145 has delineated the detailed
procedural steps which are required to be followed by the courts trying counter
cases together. The detailed procedure is as follows:

1.  Where there are counter cases, is to direct that the same learned
judge must try both the cases one after the other.

2. After the recording of evidence in one case is completed, he must
hear the arguments but he must reserve the judgment.

3. Thereafter he must proceed to hear the counter case and after
recording all the evidence he must hear the arguments but reserve
the judgment in that case.
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4. The same learned Judge must thereafter dispose of the matters by
two separate judgments.

5. In deciding each of the cases, he can rely only on the evidence
recorded in that particular case.

6. The evidence recorded in the counter case cannot be looked into. Nor
can the judge be influenced by whatever is argued in the counter case.

7. Each case must be decided based on the evidence which has been
placed on record in that particular case without being influenced in
any manner by the evidence or arguments urged in the counter case.

8. Butboth the judgment must be pronounced by the same learned Judge
one after the other.

Consideration of evidence recorded in one case in counter case:

As the above mentioned steps make it crystal clear the same court has to
try both counter cases, therefore, it is needless to say that the same court has
to record evidence in both cases. Another issue arises of how the evidence in
both the case is to be considered and used? As explained in the Nathi Lal
(supra) and State of M.P. v. Mishrilal ( dead) and ors., (2003) 9 SCC 426, both the
case and the counter case have to be decided on its own merits. Just because
the trial is conducted by the same court, it in no manner enables the court to
use the evidence of one case in the counter case.

Later on, in the matter of Lakhan Singh v. State of M.P., 2007 (3) MPLJ 194
High Court of Madhya Pradesh has reiterated that:

"Evidence oral or documentary, adduced by the prosecution
and the defence in the counter case cannot be considered
and looked into in another counter case. Each case is to
be decided based on the evidence available on the record
of the said case".

However, parties may be often required to rely on the evidence recorded
in the case where they are victims to be used in their defence in the case where
they are accused. In such situation, parties have to apply for the certified copies
of the records such as FIR, MLC reports, site plan and other documentary
evidence from one case and then produce such certified copies on the record
of counter case. Thereafter, they have to apply for calling the original record at
the time of recording of evidence in the counter case and have to submit and
exhibit such certified copies of the records. Original record will be exhibited by
the court and certified copy will also be marked and kept on record.

When one case is exclusively triable by the Court of Session and the
other is triable by the Magistrate:

In the counter case, there exists a fair possibility that one of the cases is
exclusively triable by Court of Sessions and the other is triable by a Magistrate.
Obviously, the case triable by the Court of Sessions will be committed under section
209 CrPC. The question which bothers us is how to deal with the other matter
which, though, is a counter case, but not exclusively triable by Court of Sessions?
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This question arose before the Supreme Court in Sudhir (supra) in which
initially the final report was filed u/s 307 read with section 149 of IPC resulting
the matters committed to the Court of Sessions, but later on Court of Sessions
found that in one of the matters offence u/s 324 read with section 149 IPC is
formed. Thus, after framing of charges that matter was transferred to the CJM
for trial as per section 228(1) CrPC. Later on, when the matter reached the
Supreme Court wherein it was observed that:

.................. where one of the two cases (relating to the
same incident) is charge-sheeted or complained of, involves
offences or offence exclusively triable by a Court of
Sessions, but none of the offences involved in the other
case is exclusively triable by the Sessions Court. The
magistrate before whom the former case reaches has no
escape from committing the case to the Sessions Court as
provided in Section 209 of the Code. Once the said case is
committed to the Sessions Court, thereafter it is governed
by the provisions subsumed in Chapter XVIII of the Code.
Though, the next case cannot be committed in accordance
with Section 209 of the Code, the magistrate has,
nevertheless, power to commit the case to the court of
Sessions, albeit none of the offences involved therein is
exclusively triable by the Sessions Court. Section 323 is
incorporated in the Code to meet similar cases also. ......
Hence the Magistrate can exercise the special power
conferred on him by virtue of Section 323 of the Code when
he commits the cross case also to the Court of Sessions.”

A Similar proposition of law was also laid down by Kerala High Court in
the case of C.H. Abdul Salam v. Sameera and anr., 2007 CriLJ 1877 as —

“However, we are of the view that the ideal procedure is to file
an application before the Magistrate itself by the Public
Prosecutor or by the aggrieved party requesting the Magistrate
to commit the case under Section 323 of Cr.P.C. to the
Sessions Court where the connected case is pending.”

Thus, their is no iota of doubt that under the above circumstances
Magistrate court has to commit the counter case u/s 323 CrPC irrespective of
the fact that none of the offence is exclusively triable by Court of Sessions.

Procedure to be followed by the Court of Sessions:

Once the matters are committed to the Court of Sessions, then irrespective
of the fact that the counter case so committed u/s 323 CrPC by the Magistrate
does not involve any offence exclusively triable by a Court of Sessions, the
procedure provided under chapter XVIIlI of CrPC, i.e trial before the Court of
Sessions is to be adopted. In Sudhir (supra), it was held that —
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“Commitment under Section 209 and 323 might be through
two different channels, but once they are committed their
subsequent flow could only be through the stream
channelised by the provisions contained in Chapter XVIII.”

Withdrawal of counter cases:

It is to be kept in mind that withdrawal of one counter case by prosecution
is not permissible, being violative of principles of natural justice. It has been
held by Madhya Pradesh High Court in Ramnaresh Tyagi and anr. v. Arjun Mohan
Singh and ors., 2008 (4) MPHT 109 that the withdrawal of only one of the two
counter cases by the State should not be permitted as this would be compelling
one of the two parties to face trial and giving benefit to the other party which will
be against the interest of justice.

Counter cases not tried by same Court : Effect

A situation may arise when counter cases are not tried and decided by the
same court. Whether such judgments are fatal?

Calcutta High Court in the matter of Ananta Deb Singha Mahapatra and ors.
v. State of West Bengal, 2007 CriLJ 1705 (Cal) has explained the need for accused
of the matter, whose case is tried by different court accountable and has held
that it is the responsibility of the accused to bring up the facts of counter case
before the concerned court. Thus, the accused cannot use this procedure as
leverage after the matter is decided on the merits.

Conclusion:

The foremost and important factor with regard to the trial of counter cases
is to scrutinize the fact that the two cases are counter cases of each other. Few
suggestive measures can be applied while dealing with such matters namely:

e To carefully examine the facts, namely date, time and place of
occurrence of an offence while reaching to a conclusion that two cases
are counter cases of each other.

® Through various pronouncements it has been made clear that the
basic principle of criminal jurisprudence is that each case is to be
decided based on its own oral and documentary evidence adduced
by either party and no extraneous material can be taken into
consideration. [State of M.P. v. Mishrilal (supra)]

e Judgment in both the cross cases should be passed on the same day
one after the other.

e Withdrawal of one of the counter cases is not permissible.

® Accused is under responsibility to inform that counter case is also

pending and a judgment cannot be challenged on the ground that
both the counter cases are not decided by the same Court.

JOTI JOURNAL - AUGUST 2021 - PART | 166



LAW RELATING TO COUNTER-CLAIM : PRACTICE & PROCEDURE

Tanmay Singh
XXII Civil Judge (Jr. Division)
Jabalpur (M.P.)

RELEVANT PROVISION

Law relating to Counter-claim by defendants is contained in Order 8 Rules
6A to 6G of the Code of Civil Procedure, 1908 (hereafter referred as ‘CPC’).
Rule 6A provides that —

Rule 6A. Counter-claim by defendant —

(1) A Defendant in a suit may, in addition to his right of pleading a set-
off under rule 6, set up, by way of counter-claim against the claim of
the plaintiff, any right or claim in respect of a cause action according
to the defendant against the plaintiff either before or after the filing of
the suit, but before the defendant against the plaintiff either before
or after the filing of the suit, but before the defendant has delivered
his defence or before the time limited for delivering his defence has
expired, whether such counter-claim is in the nature of a claim for
damage or not:

The provision for counter-claim by the defendant has been given a statutory
recognition by the CPC (Amendment) Act, 1976 which inserted new rules 6A to
6G to Order VIII of the CPC for admisibility of counter-claim as such by the
defendant, that is, a counter-claim made by the defendant to enforce an
independent right unconnected with the claim made in the plaint and not intended
to be a defence to the claim made in plaint.

COUNTER-CLAIM : MEANING

Counter-claim has not been defined under CPC. However, literal meaning
of counter-claim may be understood as a claim made by the defendant in a suit
against the plaintiff. It is a claim independent of and separable from the claim of
the plaintiff which can be enforced by cross action. Generally, it is a cause of
action against the plaintiff but in favour of the defendant. Hon’ble Delhi High
Court in the case of Gastech Process Engineering (India) Pvt. Ltd. v. M/s Saipem,
(2009) 159 DLT 756 has observed that “counter-claim is a weapon of defence
and enables the defendant to enforce a claim against the plaintiff and is allowed
to be raised to avoid multiplicity of proceedings”. Hon’ble Andhra Pradesh High
Court has in the case of Surgesan & Co. Pvt Ltd. v. Hindustan Machine Tools Ltd.,
AIR 2004 AP 428 has observed that a counter-claim has to be treated as a plaint
and is governed by the rules applicable to the plaint. ... A counter-claim is to be
treated as a cross-suit which shall contain all the features of a regular suit.
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MODES OF FILING COUNTER-CLAIM
There are three modes of pleading or setting up a Counter-claim in a civil suit—
(1) in written statement, or
(2) by way of an amendment in written statement, or

(3) by way of subsequent pleading under 0.8, R.9 CPC, after the filing of
written statement.

Counter-claim along with the written statement —

Firstly, the written statement filed under 0.8, R.1 CPC may itself contain a
counter-claim which in the light of Rule 1 read with Rule 6-A would be a Counter-
claim against the claim of the plaintiff preferred in exercise of legal right conferred
by Rule 6-A.

Counter-claim by way of amendment in written statement —

Secondly, a counter-claim may be preferred by way of amendment
incorporated subject to the leave of the court in a written statement already
filed i.e. by way of an application filed under 0.6, R.17 CPC.

Counter-claim by way of subsequent pleading -

Thirdly, a counter-claim may be filed by way of a subsequent pleading
under 0.8, R.9 CPC. This Rule, in fact, put a restriction on filing of subsequent
pleadings after filing of written statement but this restriction under Rule 9 has
an exception that such rule does not apply to pleadings which are by way of
defence to set-off or counter-claim.

In the latter two cases the counter-claim though referable to Rule 6-A cannot
be brought on record as of right but shall be governed by the discretion vested
in the court, either under 0.6, R.17 CPC if sought to be introduced by way of
amendment, or subject to exercise of discretion conferred on the court under
0.8, R.9 CPC if sought to be placed on record by way of subsequent pleading.
This has been held by Supreme Court in Ramesh Chand Ardawatiya v. Anil Panjwani,
(2003) 7 SCC 350.

Stage upto which counter-claim may be filed —

Since law permits filing of counter-claim by way of subsequent pleading,
Courts were always called upon to deal with the belated counter-claims, some
of which filed even after the recording of evidence was over. A reference was
made to the larger Bench of Supreme Court wherein clarification was sought as
to the interpretation of 0.8, R.6A CPC regarding the filing of counter-claim by a
defendant in a suit.

Recently, a three Judge Bench of the Supreme Court in Ashok Kumar Kalra
v. Wing Cdr. Surendra Agnihotri & ors., (2020) 2 SCC 394 has answered the
reference in following terms:-
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“We sum up our findings, that Order VIII Rule 6A of the
CPC does not put an embargo on filing the counter-claim
after filing the written statement, rather the restriction is
only with respect to the accrual of the cause of action.
Having said so, this does not give absolute right to the
defendant to file the counter-claim with substantive delay,
even if the limitation period prescribed has not elapsed.
The court has to take into consideration the outer limit for
filing the counter-claim, which is pegged till the issues are
framed. The court in such cases have the discretion to
entertain filing of the counterclaim, after taking into
consideration and evaluating inclusive factors provided
below which are only illustrative, though not exhaustive:

i Period of delay,

ii.  Prescribed limitation period for the cause of action pleaded,
iii. Reason for the delay,

iv. Defendant’s assertion of his right,

v.  Similarity of cause of action between the main suit and the
counter-claim ,

vi. Cost of fresh litigation,

vii. Injustice and abuse of process,

viii. Prejudice to the opposite party,

ix. and facts and circumstances of each case,
X.  In any case, not after framing of the issues.”

However, in a separate concurring judgment in the same reference Ashok Kumar
Kalra (supra) Hon’ble Shri Justice M.M. Shanthanagoudar opined that in exceptional
circumstances, to prevent multiplicity of proceedings and a situation of effective re-
trial, the court may entertain a counter-claim even after the framing of issues, so
long as the court has not started recording the evidence. However, with all humility,
author submits that this minority opinion is not binding as precedent.

Therefore, law has now been made clear that a counter-claim can be filed
along with the written statement, by way of amendment in the written statements
or by way of subsequent pleading. However, the stage upto which filing counter-
claim by way of amendment or subsequent pleading may be allowed is upto the
stage of framing of issues and not afterwards. Further, while allowing such
counter-claim, Courts must take into consideration inter alia the above mentioned
factors illustrated by the Supreme Court.

Counter-claim without filing written statement

A counter-claim is a defence which is set up against the plaintiff in the
written statement. A counter-claim without filing the written statement is not
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maintainable as it cannot be said to be made as per the rules provided under
0.8, R. 6A CPC.

The Supreme Court has dealt with this question in the case of Ramesh
Chand Ardawatiya v. Anil Panjwani, (2003) 7 SCC 350 and observed that —

“A counter-claim is not entertainable when there is no written
statement on record. There being no written statement filed
in the suit, the counter-claim was obviously not set up in
the written statement within the meaning of Rule 6-A. There
is no question of such counter-claim being introduced by
way of amendment; for there is no written statement
available to include a counter-claim therein. Equally there
would be no question of a counter-claim being raised by
way of “subsequent pleading” as there is no “previous
pleading” on record.”

PERIOD OF LIMITATION FOR FILING OF COUNTER-CLAIM

There is no limitation prescribed in the CPC or Limitation Act, 1963 for
filing of the counter-claim. The time limit prescribed under 0.8, R. 6A CPC is for
the period during which the cause of action must have arisen. In view of O.8,
R. 6A read with O. 7, R. 11(d) of the CPC and Section 3(2)(b) of the Limitation
Act, 1963 it can be said that there is a time limit for filing of a counter-claim and
the time limit is what is prescribed by the law of limitation in relation to that
particular counter-claim.

PAYMENT OF COURT FEES

The High Court of Madhya Pradesh in the case of Tower Engg. Works v.
Union Bank of India, AIR 2005 MP 47 has held that the counter-claim shall be
treated as a plaint and governed by the rules applicable to plaints. As such a
counter-claim requires payment of court fees.

The Kerala High Court has also in the case of Nherapoyil N.P. Moideen v.
K. Narayanan, AIR 1997 Ker 318 has held that where the defendant does not pay
the court fees of the counter-claim, the same cannot be entertained by the
appellate court. The counter-claim as rejected by the lower court becomes final
and shall operate as res judicata.

COUNTER-CLAIM BY AN INDIGENT PERSON

The Allahabad High Court has in the case of Vishwanath Lohia v. Allahabad
Bank, 1978 SCC OnLine All 551 made an observation in regard to filing of counter-
claim as a pauper in following terms —

“3. Under sub-rule (3), the plaintiff is entitled to file a written
statement to the counter-claim. Order XXXIII, Rule 1 of the
Code of Civil Procedure provides that any suit may be
instituted by an indigent person. Since in view of Rule 6-A(2)
a counter-claim has been given the same effect as a cross
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suit, the legal position is that when the defendant filed a written
statement making a counter-claim he files a cross suit and so
he is well within the purview of Order XXXIII.”

Therefore, a counter-claim by an indigent person is maintainable.
COUNTER-CLAIM AT THE APPELLATE STAGE

The counter-claim is a substantive remedy available to the defendant and
is not the procedural remedy so as to be made available to the defendant at any
stage including the appellate stage. The defendant must produce their counter-
claim at the stage when the cause of action had arisen or before the expiry of
the time limited for delivering their defence. The Bombay High Court in the case
of Suglabai Ravayya Jangam v. Gurusidhya Basayya Jangam, 2001 SCC OnLine
Bom 89 has held that —

“In the first place no such relief could be entertained by the
Appellate Court; in as much as the Appellate Court has no
authority to permit the defendant to a raise a counter-claim
against the plaintiff at the appellate stage. The counter-
claim, if at all, could be permitted, by virtue of 0.8, R.6A
CPC, before the first hearing of the suit.”

SUBJECT-MATTER OF THE COUNTER-CLAIM

The phrase provided for in 0.8, R.6A are ‘a claim for damages or not’. This
itself signifies that a counter-claim need not be for liquidated damages only. It is
clear from the words used in Rule 6A that a counter-claim can be made in respect
of any claim that could be a subject of an independent suit. The intention of the
legislature is to treat the counter-claim as an independent suit heard together with
the plaintiff’s suit. The cause of action of the counter-claim need not be confined to
the money claims or to the cause of action of the same nature as the original action
and it need not relate to or be connected with the original cause of action or matter.

COUNTER-CLAIM AGAINST CO-DEFENDANT

The basic law provided under O.8, R.6A CPC is that the counter-claim is to
be made against the claim of plaintiff. This rule has, however, over the years
been developed by the judicial pronouncements of Supreme Court and different
High Courts.

The High Court of Madhya Pradesh in the case of Udhavdas Tyagi v. Srimurti
Radhakrishna Mandir, 2002 (1) MPWN 31 has taken a view that the defendant
has the right to file a counter-claim only against the plaintiff and the Counter-
claim in the form of seeking relief against the co-defendants cannot be entertained
by the court. A similar view was taken by High Court of Madhya Pradesh in another
case of Narendra Kumar v. Manju Agarwal, (2005) 3 MPLJ 186.

However, the question regarding filing of counter-claim by the defendants
against the co-defendants came up for consideration before the Supreme Court in
case of Rohit Singh v. State of Bihar, AIR 2007 SC 10. It has been observed that —
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“Normally, a counter-claim, though based on a different cause
of action than the one put in suit by the plaintiff could be made.
But, it appears to us that a counter-claim has necessarily to
be directed against the plaintiff in the suit, though incidentally
or along with it, it may also claim relief against co-defendants
in the suit. But a counter-claim directed solely against the co-
defendants cannot be maintained.”

The High Court of Madhya Pradesh in the case of Gulzarilal Jain v. Ravikant
Shirke, 2011 (4) MPHT 194 (DB) has followed this judgment of Supreme Court.

Thus, it is now clear that a counter-claim must necessarily be directed
towards the plaintiff and in a suit a defendant cannot claim any relief only against
a co-defendant solely by way of a counter-claim. However, the defendant may
file a counter-claim in which he can claim a relief against the plaintiff as well as
the co-defendants if it can be claimed incidentally or along with the relief claimed
against the plaintiff. But a counter-claim directed solely against the co-defendants
is not maintainable.

COUNTER-CLAIM AGAINST THIRD PARTY

There are divergent opinions of different High Courts on this point. Kerala
High Court has in case of Pulikkipoyil Salsamath Usman v. Pulikkipoyil Moideen
Kunhi, 2016 SCC OnLine Ker 28181 has held that a third party can be impleaded
to consider the question of counter-claim, if the Court is of the opinion that their
presence is required for proper adjudication of the Counter-claim between the
claim of plaintiffs and the counter-claim of defendant.

On the contrary, Delhi High Court in Gastech Process Engineering (India) Pvt.
Ltd. v. SAIPEM, (2009) 159 DLT 756 on the question of whether a counter-claim
can be filed against a person other than the plaintiff has observed that —

“Rule 6C vests the right of applying to the court for an order
that the counter-claim be disposed of not by way of counter-
claim but as an independent suit, only in the plaintiff. If the
legislature had intended the counter-claim being made
against persons other than the plaintiff also, there is no
reason for discriminating between the plaintiff and such
other person and by vesting the right for so applying only
in the plaintiff and not in such other person. This is also
indicative of the legislative intent being of a counter-claim
being maintainable against a plaintiff only and not against
persons other than the plaintiff.”

Therefore, there are conflicting views of different High Courts on the point
of counter-claim against a third party. Various High Courts like Bombay High
Court, High Court of Karnataka, Madras High Court and Andhra Pradesh have
by way of amendments in CPC added “Third Party Procedure” whereby the
defendant can apply to the court to issue notice to the person other than the
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person who is already a party in the suit if he has any claim against such person
along with the claim against the already existing parties in the suit. But, no such
amendment has been introduced in Madhya Pradesh by which proceedings
against third party in a Counter-claim may be initiated.

The question that whether a counter-claim can be made against a party
who is neither a plaintiff nor a co-defendant has still not come under the lens of
the Supreme Court. It must be kept in mind that counter-claim is a defence
available to the defendant against the claim of the plaintiff and allowing such
counter-claim against a non-party to the suit may result in causing delay of the
trial. The proper course for the courts may be to proceed under 0.8, R.6C CPC
to order separate trial of such counter-claim by way of instituting a fresh suit.

POWER OF THE COURT TO ORDER SEPARATE TRIAL

0.8 R.6C CPC provides that the plaintiff may file an application to the court at
any time before the issues are settled that such counter-claim may be excluded
and the court may on hearing of such application order that the defendant file a
new suit against the plaintiff and order a seperate trial. 0.8 R.6C also empowers
the court to order seperate trial where it considers that such counter-claim would
cause complications in the suit or would lead to causing delay in the suit.

The Punjab and Haryana High Court has in Kulwant Singh v. Gurcharan
Singh, 2002 SCC OnLine P&H 348 has made the following observation in regard
to the power of the court to order separate trial —

“The provisions of rule 6-C recognises the right of the plaintiff
to apply to the Civil Court for exclusion of Counter-claim and
also a direction to the defendant to get his Counter-claim
settled in an independent suit. Therefore, rule 6 clothes the
Court with adequate power to exclude a counter-claim and
direct the defendant to file an independent suit in cases where
the Court may consider it unfair or where it causes
complications and would result in prolonging the trial.”

The Supreme Court in State Bank of India v. Ranjan Chemicals Ltd. and anr.,
(2007) 1 SCC 97 has held that a joint trial could be ordered by the court if it
appears to the court that some common question of law or fact arises in both
proceedings or that the right to relief claimed in them are in respect of or arises
out of the same transaction or series of transactions or that for some other
reason it is desirable to make an order for joint trial.

However, option of consolidation of suits is always open to the courts while
ordering separate trial under 0.8, R.6C CPC.

RETURN AND REJECTION OF COUNTER-CLAIM

From the above reading, it is clear that the counter-claim is essentially a
plaint filed by the defendant either along with the written statement or in any
case before the framing of issues. All the rules applicable to the plaint are
applicable to counter-claim as well. Thus, if a counter-claim filed by the defendant
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does not fall within the pecuniary or territorial jurisdiction of the court, the court
shall have to return the counter-claim under O.7, R.10 CPC to be presented in
the court in which it should have been instituted.

The rule provided under O.7, R.1 CPC is equally applicable to the counter-
claim s and an application praying rejection of the counter-claim on the grounds
provided in 0.7, R.11 CPC is maintainable. The High Court of Madhya Pradesh
in Mohanlal v. Saukhilal, ILR 2002 MP 725 has made the following observations
in this regard —

“Rejection of the counter-claim can be ordered under Order
7 Rule 11 of the Code of Civil Procedure, 1908 (hereinafter
referred as CPC), because Order 8 Rule 6A CPC provides
that the counter-claim shall be treated as a plaint and
governed by the rules applicable to plaints.”

However, the courts while deciding a question regarding rejection of the
counter-claim must also keep in mind that whether the effect of rejecting such
counter-claim does not have the effect of striking out defence of the defendant
i.e. it does not leave the defendant defenceless.

BURDEN OF PROOF

The general rule of evidence as provided under section 101 of the Indian
Evidence Act, 1872 is that the burden to prove a certain fact, lies on the person
who desires the court to give judgment as to any legal right or liability dependent
on the evidence of the facts which he asserts. Since counter-claim is essentially
a plaint filed by the defendant where he asserts the existence of certain facts in
his favour which he must prove that fact in order to obtain a judgment in his
favour from the Court. Therefore, burden of proof in cases of counter-claim lies
on the defendant, unless admitted by plaintiff.

RECORDING OF EVIDENCE

The examination-in-chief of the witnesses in the counter-claim shall be on
affidavit and copies of the same shall be provided to the plaintiff by the defendant.
The recording of evidence in both, the original suit of the plaintiff and the counter-
claim filed by the defendant shall be carried out simultanously. Meaning thereby,
there shall be only one set of evidence of each party, be it plaintiff, defendant-
counter-claim ant, co-defendant prosecuting independently or co-defendant
against whom counter-claim is filed.

It should also be borne in mind that while recording evidence in cases
involving counter-claim where a counter-claim is filed against a co-defendant
also, then such co-defendant must be given an opportunity to cross examine
the witnesses of defendant-counter-claim ant.

JUDGMENT IN CASE OF COUNTER-CLAIM

Though a counter-claim is treated as a plaint and it is essentially a cross
suit destined to be heard along with the suit of the plaintiff but a single judgment
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is supposed to be passed in both the main suit and the counter-claim. The
Himachal Pradesh High Court in the case of Himachal Fruit Growers Co-operative
Marketing and Processing Society Ltd., Simla v. Upper India Food Preservers &
Processors (P) Ltd., Parwanu, 1983 SCC OnLine HP 12, has made the following
observations in this regard —

“A counter-claim has the effect of a cross-suit but only one
final judgment is to be pronounced in the suit on the original
claim of the plaintiff and the counter-claim of the defendant.
The plaintiff can also file a written statement in answer to
the counter-claim of the defendant and for this purpose a
counter-claim is to be treated as a plaint and is governed
by the rules applicable to the plaints.”

CONCLUSION

® A counter-claim is a defence available to the defendant against the
claim of the plaintiff.

° It can be for liquidated damages or any other claim i.e. it need not be
limited to money claims only.

® A counter-claim may be filed alongwith written statement, or by way of
amendment in written statement, or by way of subsequent pleading.

° However, counter-claim by way of amendment in written statement,
or by way of subsequent pleading can be entertained only upto the
stage of framing of issues and not afterwards.

® Counter-claim must necessarily be directed against the plaintiff.
However, if it appears that in order to resolve the issue between the
parties a relief is necessary against a co-defendant also, then a
counter-claim against the plaintiff along with co-defendant(s) can be
allowed.

® A counter-claim against a third person cannot be allowed and the
appropriate course would be to proceed under 0.8 R.6C CPC and
direct a separate trial by institution of a fresh suit.

® The provisions regarding return and rejection of the plaint are
applicable to the counter-claim as well.

® A single judgment shall be passed in regard to the original suit of the

plaintiff and the counter-claim.
°
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fafere e vd gETEE
(3 W™ @ I ALIUQe] & IR <Rl & ATl §RT THIEH &

A H 18 T8 At TRl & SUYH g UG B BT UATH AT ST © | W
& o <IrmefierTor S fafdrs THRITY THBIEH BT W Fhd B | TIfT TN &
FHETT T 3T § Yebrfdra fbar S )

1.

1 fa=g faare aftfm, 1955 @ siaefa a1 13—@ 4 sud) weafa 4 faare
fawde 8q Secifaa ve A1 @) fafea ydien safe &1 o9 fHar o gean 27

fe=g faare ==, 1955 o oMol WedAfa ¥ fdare fd=os &1 waa™ v 1976 H
HEE FRT ARSI 77 & | €1RT 13— =i FeAta o faare fa=es 7 arfeer uwgd
U T ¥ BT 718 & (A & (a9 R B faars fawss o fSm! 9e™ o) Far
BT TG PR & | TTaeT= e Uiaeel & w9 § € S fIaT8 & USTeRI Bl oue
e W gAfdaR R BT AT Sdl § SR 39 el fafe § =rrerd & we
TE I B IGT © 6 UeTdRl & A 31g AT BT IS 19T <181 © | BE 718
&7 ufdey gafere W1 @ f faae fawoe S fofa Seqareh & =& forar o |

g g% & a1 Ut I8 aRRefT § 5 B8 A8 &1 3af & 3| gd i faarg
fIeoT P P! Ua™ & S IB? UL $Y F U9 I8 & b R’ uRT 13— §
IeolRad BE A8 BT Ay Fdeh graer= fagara € a1 amsmus 27 59 gy §
ARG HATeT [a6g 77, (2005) 4 Taeie 480 % foa faar a1 & &5
DI UG MMEIH & I1 fAddIg I8 dHad SHD! 99 TR R 81 FHrar dfed
e, fawrawg e Sy W W iR a=ar 2

YT 13— & YT TR IR v gU A1 Sad¥ =a1aTerd §RT 877 @19 RiE
fawg gvdi=, (2017) 8 Taddl 746 & wHel # 1fvwd faar 1o € & o8 A @
faftres orafer &1 <IrTery T ST fhar &1 WobdT € fobeg 599 qd <IITerd
I 39 fivg R A< BT AAfard € b fdare & vereR faare fdwoe gq gerdaaror
' TF 99 B FuiRa s afr | «afds w79 | gus ' @ T | weR &
e A, MY, gt & 941 99 T {6y o 9@ € 3R I 3wl 32
2| UETHRI @ Y A1 I8T DI DIg ARG T8 © 9T T8 el Fafey o1d dael
UEDHRI DI AT BT 1 I | UeTdRI 7 IR<dd w0 I ARO—II90], gedi Bl
3R 3ferar 3= faare fAuer forl & | SR fawgel R A< 8F & IuRid &l
T BE AIE &1 3afd BT ARNINT H FhdT 8| VAT 3Mde WTdRI &
JIFHRYT & Tob Y 91 o1 UK [$AT S AHAT © | 59 AW H IRIgEid A7Efed
FATTA [A%g If1a Farad, 2021 (3) vAAIvaTS 156 W SAATHAY ¥ |
°
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2.

@) T gRT 138 W forad IfIRA, 1881 & He e ¥ A STaad

ATl gIRT Suo Motu Writ Petition (Civil) No. 03 of 2020, In Re :
Cognizance for Extension of Limitation ¥ f&@ T fader uRard)
g1 g ad &1 Ufda i weeft gaar v fiem & ugarq i &l
WA =g Faa dgg T @) srafr ¥ aifaRed w1 gs@ a=ad 87
PIAET—19 FEMRI BT TR B TR AT STaad AT - UEHRI gIRT
FfermTel / 3Mdedl / dral / omiiel / 3 vl draareal @ forg aRefrm
B A A = fdt o fauy fafdy (@i o o) o iR aRdEr
Fafe # o fhd S WR AT & AHR18il Bl gievTd vd §¢ Suo Motu
Writ Petition (Civil) No. 03 of 2020, In Re : Cognizance for Extension
of Limitation & faHi® 23.03.2020 @1 31T feT o f& anferaretl / amdesr /
qrel / el / o T wriarfeal & gk o | fafr ar fasd o
e fafey (awsita 2 <o) # fafta orafer 3 uvqd fvd S a1 aiRir feAi®
15.03.2020 ¥ IIFTTH! ST EF T FARARG @1 7 &Y ¥ | qeqgard A=
STaad rTad g1 faA1® 06.05.2020 BT I8 TS YR fowam am & oy
138 TR forga arfafH, 1881 A HefSrd gR¥AHT oY fRATH 15.03.2020
MY 3MeYT I fAaaTiRe A SITeefy |

AT STaaA =TT §IRT 31TeeT fH1d 23.03.2020 & UHTG Bl AAI—THI
TR 3IRT G@RIT 37 31 eI 08.03.2021 BT I 3M< fam M7 fh difds—19
BI FEERI BI R § GIR BF & HROT SR < H dAlberSd FH 81 S
P PHROT 37 MY fATD 15.03.2020 BT T FTIT SIHT MIAIAH 8] & AR
g WY R fovar wrar s favdY 7d, erdidt, etde a1 BriaTd! B g
JaeY T & ford faHTd 15.03.2020 W {6 14.03.2021 TH @1 AfS 0T
H T o SO &R 9 Srafy BT RT 138, Wbt ford rferfa, 1881
T WP (@) UG (1) § IooiRad a1 3afdy o= ¥y o] ST sraenRa fasan
e

31eeT fa=1® 08.03.2021 & LA < H HIfdS—19 BT FEHRI & JAUAR Pl
SfteTTd Wad §Y SWiad Re TS § AR Ieaad <ITerd §1RT g: 377ee
famlep e 27.04.2021 UIRT PR Yd & AT f3A1H 23.03.2020 BT FARAUT
far T &R g WY emefR¥a fvar W ' fF o1 138 R foraa
N, 1881 & WR® () UG (1) H ScoiRgd IR A1 &S 14.03.2021
A SR 3N Tk VAT § T ol S | A1 STaad <y & ey
feHl® 23.03.2020 @ IMTATHT A Ig WK BT & & T8 MM TN &
PR GeThRI Bl [HaiRa gk & et / emdedt / aral/ 3rdieli /
3 9T SrfaTRAl BT IR fHd S # o W& et @ gfteTd w@d
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BU TR b 1T o1 I fob SATReT bl AI9T | W & | G Y 59 YR

g -
“This Court has taken Suo Motu cognizance of the
situation arising out of the challenge faced by the
Country on account of COVID-19 Virus and resultant
difficulties that may be faced by litigants across the
country in filing their petitions/applications/suits/
appeals/all other proceedings within the period of
limitation prescribed under the general law of limitation
or under special laws (both central and/or state). To
obviate such difficulties and to ensure that lawyers/
litigants do not have to come physically to file such
proceedings in respective courts/tribunals across the
country including this Court, it is here by ordered....... ?

39 G H AR STadH SR & FdHaH JMTQeT faTid 27.04.2021 # T

g Ieolkad © b —
“It is further clarified that the period from 14.03.2021
till further order shall also stand excluded in computing
the periods prescribed under ................... and
proviso (b) and (c) of Section 138 of the Negotiable
Instruments Act, 1881 and any other laws, which
prescribed period (s) of limitation for instituting
proceedings, outer limits (within which the Court or
Tribunal can condone delay) and termination of
proceedings.”

T U W B fF SURIaT el b HIegq | ATl / et /et /
3Tl / 31T HraT=al dI ARerd -+ gq FMeiRa faf= okl /=
Bl B IR foan a1 2 gafer) I8 =781 A1 S AohdT & SWRIad el
F AT W U e aafad (@ifgea) @ ford aR¥E &1 R fdar T
2 oI gRT SR fhar 17 A SHTGRE BTl © 3R T U JHTeR0T gedTq
aRardl g1 Frad wwaEtd # 9y AT Hed g um U 8@ gar 2|
(8) a1 wWal=a AT §RT Suo Motu Writ Petition (Civil) No. 03/
2020 In Re : Cognizance for Extension of Limitation ®# dIRd
AR f&TTd 27.04.2021 & ITAR IRAT A=A, 1963 B aRT 5 D
Jefe fae= &9 &x1 @ SuRid & digdic /3mded /adia/
geror / At sfe gars § <fl &1 gadl 27
PIfIS—19 FEMRI & HRYT AR ABSIST Bl HISAST BT GRS &
BY A Ao AT R SR Re arferat # f31d 23.03.2020 BT
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3Tael UIRT PR URA S FAGM P A0 142 FUST 141 DI wAfdadl Bl
TN PRl gY Afdse far i o o faie 15.03.2020 4 ST AT BIF
T 1 bR o1 Hriaredl & forg fafea aRdmr wrar fawaRa fear s
g

U A Hdied IR & AT faTie 08.03.2021 & gRT UR™AMAT
ey B IWiad faIRIR 1P 15.03.2021 A FAG HR AT TAT| TR
PITAS—19 HETART Bl G TER D Y9G Pl <Xl §U A FaTed ~ArTerd
q 3feel fadiP 27.04.2021 B gRT A7 23.03.2020 B AT BT GO
PR gy Mfde fBar & f 9 =il¥ie a1 sd—=a1i¥ie sriarzal &
Haer ¥ foddl 1 gy srerar Ay fafyy g1 FaiRa aRAmT e, =e a8
&1 B AT B FAT T8N, A e T (AR fbar S 2 |

A aTed <R §RT SUART &I T8 gardel! “shall stand extended
till further orders” & ST f2=1 argare "SI aMeer dd fawdRa 81
ST’ 21 “stand extended” a1 “faxRd & SO @1 dead ® fo
R-IHT BTt ST SFIAT FATC B ST, 314 FAT el 8T | 5T URR{MT Bred
T &1 T8 BN T 39 forg faera &A1 =1 BT Pig U39 8l Sca~ al
BICT € |

3. a1 99% AfefaH, 1995 @ favia Rifae =T &1 SIS R AT T
forspras @ arel e ¥ H avfa € ?
qap AT, 1995 BT LY 8 ATRIP BRI T THET & RTAHT aRT 83
qAT gRT 85 R =TT & &aEeR H GATd & —

HRT 83. AFTHION, T & T3 — (1) I5T WBR, o9 H
IR ERI, 39 MAFTH & SriF el 9o d#fd o
[T fodl faare, U9 a1 37 AMel & AR & foly Ia-
31ferReT TR Bl R a8 S T 3R T UAF 1Ry
BT 39 AT & 3 I AN iR iffrdTRar aRff¥ad
BT |

T 85. fRifaer =mareral @) fSrs1Rar &1 asi= — ) 97w,
JI% FUfed IT T AT A HafSd fasdl faare, oree a1 oy At
P 91 rIdT 59 ifSfm gRT a1 39 31efiF S1fdravor g
raeRa o ST srufera ®, fansdt Rafaer =marera & #18 arg an
= faftre rdard! &l B8R |
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TRT 83 It =TTerd & SARIGR & o | AR & fordd! Joid 3e— 34
ff e @& orefi| el 9o wrufcd & T o faare, ues a1 oy 7t &
JAURY & foy” &9 <9 AT § | P aad IE © & Rl =marea @
SATRIBR BT aoi- ddel S9 A adb AT & RTaET IR I TH & raia
NMAHROT B gRT fham ST ® | 31a: Rifdet =marera § 1 918 Udaereiie © foradt
STIYRT APRN §RT 81 BT ST & | 39 A=Y H G GoIrg 9a% dis
fawg 717 Rig eR®, (2019) 4 TaeRfl 698 JTATHAT B |

BT B A fawt a1 fFaret &1 faf e e, I8 9RT 6 H SeoilRad & s
AR S T U Ieu~ Bl 2 b prg faRkre |wufcd, ST gabl &1 g 9 aah
Aufcd & w9 ¥ fAfFfd< g, 9% Hufcd © a1 &1 37ar vl gl 4 Affas 318
Iq%, R 99% © A1 1 a9 Al ars A7 9% &1 Jadoel| Tl SHH (239G Big
afad, S99 U & fafeay @ forg orfdraxor # are |Rera & Ad T |

YT Sod A SR 9% FHTASTST [avwog sadt geffer i, vangame
2009 THYT 238 ¥ Ifvwd fear T & gaw WG ¥ fRRRR @ R
Trel a1 IR & AR yaereiiel ® R®iifd ifdrawer @ afefm & g
e < aTer™ @1 Wit e 31 g 8 | I8 AT N FHal 137 fd STIHROT &7
PR T Bad 99% FHfd & W@ FRY! aidl W) 7 AMUg wW@ed SMeTRd
frspre & arel W W 7 | fheg Seaad =rTe g1 ¥R AT T fAwg g
g1y il aaw, (2010) 8 vaI™l 726 9 fA=H @1 aRT 6 TAT 7 BT FREAT
PR B AMAT QAT 7T o &RT 6 & ST SIBRUT BT &5 AT 7 BIDR A
2 3R SITHT BT Bact I aral Bl FAaTs BT DR © AT IRT 6 DI IR H
3 & | STqH AT §IRT Feg9eel Ied <T@ dd% gAraersT (qard) 3
fau fvi &1 fFeprae el fdwg oR SIfdfted (overrule) ®RaT g3 IR 3T =T
o g Frfcd 9 fHRRIGR & rshra |l aral & gars o1 e=er fded
SATT BT & | 1 e gwell arg dae Rifae =amarer o ygereiier € =1
& rfaror 3| g Wy W Rl BHlar A fdeg JAvwd v,
TSITSSIIN 2014 TAEt 2064 1 JTATHAT 2 |
STl A% ey wHdl arel & §HEg § U9 g9 §1¢ (qatad) H v iftma @
JMATd # T8 HET S FHAT & b A1 M #§ gxdery el areer & arg
Bad RIfde =marerd § Y= g |
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NOTES ON IMPORTANT JUDGMENTS

162. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 2(1)(f), 2(2),

9, 28, 44 and 47

COMMERCIAL COURTS ACT, 2015 — Section 10

(i) Seat of arbitration — Choice of parties — Whether two Indian
nationals may choose a seat of arbitration outside India? Held,
yes.

(ii) Foreign award - Ingredients of — Explained — Whether award
by an Arbitral Tribunal situated outside India to which New York
Convention applies in a dispute, referred by two Indian
nationals, would be a foreign award enforceable in India?
Held, yes.

(iii) “International commercial arbitration” — As defined in Section
2(1)(f) and used in Section 2(2) of the Act of 1996 — Distinction
— Definition contained in Section 2(1)(f) is limited to Part | of
the Act of 1996 whereas phrase used in Section 2(2) refers to
arbitrations which take place outside India and awards whereof
are enforceable under Part Il of the Act of 1996.

(iv) Enforcement of foreign award — Such an award will be
enforceable only in High Court u/s 10(1) of Commercial Courts
Act and not in District Courts.

HIEEH U golg 34, 1996 — aRI¢ 2(1)(A), 2(2), 9, 28,

44 U4 47

qiforfsas =amarad fSfra¥, 2015 — 9RT 10

(i) ¥aTRIAr &I €M — YAdRI ®I UN§ — I &I ARG IFRS 9Rd &
qTER AEAERIAT B I &1 19 B Gdbd 8 2 JAqenid, &7 |

(i) fash gae — ITavad @ — GHSMY TV — HT IR & 918 Red (e
TR BT HT ] ARG ARG g1 fAfdse faare 7 fear
gare, frad YATe H4 9 N BT @, WRd q yadd a9 faqeh
gdre gRIT? quld, & |

(iii) o< arforfae wAmeaeem” — ST f ot 2(1)@@) ¥ aRufya 2
3 1996 @ AfSAFH B aRT 2(2) ¥ SUMIT fHar a1 @ — fadg —
a1 2(1)@) 7 fAfga aR¥meT 1996 @ St as @ AFT-—1 9@ Hiffa 8,
9% aRT 2(2) ¥ UgH araarer VH werRerar &t weffa dar @ o
ARd ® 91} &Il 8 3R s vare 1996 & AfSf=H & w11 &
1efie yad=fa g 21
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(iv) fae=f varc &1 yads — a1 dare | arftrias <mamera e a0
gRT 10(1) @ AAd Soa AT | yad=-i g 9 {6 e =arareray
)

PASL Wind Solutions Private Limited v. GE Power Conversion

India Private Limited

Judgment dated 20.04.2021 passed by the Supreme Court in Civil

Appeal No. 1647 of 2021, reported in AIR 2021 SC 2517 (Three Judge
Bench)

Relevant extracts from the judgment:

It is important to note that the expression “international commercial
arbitration” is specifically spoken of in the context of a place of arbitration being
outside India, the consequence of which is an arbitral award to be made in such
place, but which is enforced and recognised under the provisions of Part Il of
the Arbitration Act. The context of this expression is, therefore, different from
the context of the definition of “international commercial arbitration” contained
in Section 2(1)(f), which is in the context of such arbitration taking place in
India, which only applies “unless the context otherwise requires”. The four Sub-
clauses contained in Section 2(1)(f) would make it clear that the definition of the
expression “international commercial arbitration” contained therein is party-
centric in the sense that at least one of the parties to the arbitration agreement
should, inter alia, be a person who is a national of or habitually resident in any
country other than India. On the other hand, when “international commercial
arbitration” is spoken of in the context of taking place outside India, it is place-
centric as is provided by Section 44 of the Arbitration Act. This expression,
therefore, only means that it is an arbitration which takes place between two
parties in a territory outside India, the New York Convention applying to such
territory, thus making it an “international” commercial arbitration.

XXX

Under section 44 of the Arbitration Act, a foreign award is defined as
meaning an arbitral award on differences between persons arising out of legal
relationships considered as commercial under the law in force in India, in
pursuance of an agreement in writing for arbitration to which the New York
Convention applies, and in one of such territories as the Central Government,
by notification, declares to be territories to which the said Convention applies.
Thus, what is necessary for an award to be designated as a foreign award
under section 44 are four ingredients:

(i) the dispute must be considered to be a commercial dispute under the
law in force in India,

(ii) it must be made in pursuance of an agreement in writing for arbitration,

(iii) it must be disputes that arise between “persons” (without regard to
their nationality, residence, or domicile), and
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(iv) the arbitration must be conducted in a country which is a signatory to
the New York Convention.

Ingredient (i) is undoubtedly satisfied on the facts of this case. Ingredient
(ii) is satisfied given clause 6 of the settlement agreement. Ingredients (iii) and
(iv) are also satisfied on the facts of this case as the disputes are between two
persons, i.e. two Indian companies, and the arbitration is conducted at the seat
designated by the parties, i.e. Zurich, being in Switzerland, a signatory to the
New York Convention.

XXX

The question that then arises is whether there is anything in the public
policy of India, as so understood, which interdicts the party autonomy of two
Indian persons referring their disputes to arbitration at a neutral forum outside
India. It can be seen that exception 1 to Section 28 of the Contract Act specifically
saves the arbitration of disputes between two persons without reference to the
nationality of persons who may resort to arbitration. It is for this reason that this
Court in Atlas Export Industries v. Kotak and Company, (1999) 7 SCC 61 referred to
the said exception to Section 28 and found that there is nothing in either Section
23 or Section 28 which interdicts two Indian parties from getting their disputes
arbitrated at a neutral forum outside India. However, it was argued by the learned
Counsel for the appellant, with specific reference to Section 28(1)(a) and Section
34(2A) of the Arbitration Act, that since two Indian parties cannot opt out of the
substantive law of India and therefore, ought to be confined to arbitrations in
India, Indian public policy, as reflected in these two sections, ought to prevail.
We are unable to agree with this argument. It will be seen that Section 28(1)(a)
of the Arbitration Act, when read with Section 2(2), Section 2(6) and Section 4,
only makes it clear that where the place of arbitration is situated in India, in an
arbitration other than an international commercial arbitration (i.e. an arbitration
where none of the parties, inter alia, happens to be a national of a foreign country
or habitually resident in a foreign country), the arbitral tribunal shall decide the
dispute in accordance with the substantive law for the time being in force in
India.

It can be seen that Section 28(1)(a) of the Arbitration Act makes no reference
to an arbitration being conducted between two Indian parties in a country other
than India, and cannot be held, by some tortuous process of reasoning, to
interdict two Indian parties from resolving their disputes at a neutral forum in a
country other than India.

[ J
163. CIVIL PROCEDURE CODE, 1908 — Sections 47, 122 and Order 21 Rules

11, 97 and 98

Execution proceedings — Delay — Trouble of decree holders in not

being able to enjoy the fruits of litigation — Supreme Court issued

remedial measures to reduce the delay in disposal of execution
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petitions in the form of mandatory directions — High Courts directed
to update the Rules within one year — Till then these directions
shall remain enforceable.

fafaer ufsear dfedar, 1908 — oRIC 47, 122 U9 Qe 21 A
11, 97 9 98

frreares srfarEd — fadd — 919 @ Bel T oM YT H)1 | msfeasniRay
B R — Falza e gRT e aifasen @ fARrexer o fads a1
B B B foly SUARTHS SU & ®©Y # 3rfard e o feg v —
S T & U a8 & Hiar e &t srerad &3 &1 e fear =
— a9 a& 3 fader yarasiia @ |

Rahul S. Shah v. Jinendra Kumar Gandhi and ors.

Judgment dated 22.04.2021 passed by the Supreme Court in Civil
Appeal No. 1659 of 2021, reported in AIR 2021 SC 2161 (Three Judge
Bench)

Relevant extracts from the judgment:

Having regard to urgent need to reduce delays in the execution proceedings
we deem it appropriate to issue few directions to do complete justice. These
directions are in exercise of our jurisdiction under Article 142 read with Article
141 and Article 144 of the Constitution of India in larger public interest to subserve
the process of justice so as to bring to an end the unnecessary ordeal of litigation
faced by parties awaiting fruits of decree and in larger perspective affecting the
faith of the litigants in the process of law.

All Courts dealing with suits and execution proceedings shall mandatorily
follow the below-mentioned directions:

1-2.In suits relating to delivery of possession, the court must examine
the parties to the suit Under Order X in relation to third party interest
and further exercise the power under Order XI Rule 14 asking parties
to disclose and produce documents, upon oath, which are in
possession of the parties including declaration pertaining to third party
interest in such properties.

3.In appropriate cases, where the possession is not in dispute and
not a question of fact for adjudication before the Court, the Court
may appoint Commissioner to assess the accurate description and
status of the property.

4. After examination of parties Under Order X or production of
documents under Order Xl or receipt of commission report, the Court
must add all necessary or proper parties to the suit, so as to avoid
multiplicity of proceedings and also make such joinder of cause of
action in the same suit.
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5. Under Order XL Rule 1 of Code of Civil Procedure, a Court Receiver
can be appointed to monitor the status of the property in question as
custodia legis for proper adjudication of the matter.

6-7. The Court must, before passing the decree, pertaining to delivery
of possession of a property ensure that the decree is unambiguous
so as to not only contain clear description of the property but also
having regard to the status of the property.

8. In a money suit, the Court must invariably resort to Order XXI Rule
11, ensuring immediate execution of decree for payment of money on
oral application.

9. In a suit for payment of money, before settlement of issues, the
Defendant may be required to disclose his assets on oath, to the
extent that he is being made liable in a suit. The Court may further, at
any stage, in appropriate cases during the pendency of suit, using
powers u/s 151 Code of Civil Procedure, demand security to ensure
satisfaction of any decree.

10. The Court exercising jurisdiction u/s 47 or Under Order XXI of
Code of Civil Procedure, must not issue notice on an application of
third-party claiming rights in a mechanical manner. Further, the Court
should refrain from entertaining any such application(s) that has
already been considered by the Court while adjudicating the suit or
which raises any such issue which otherwise could have been raised
and determined during adjudication of suit if due diligence was
exercised by the applicant.

11. The Court should allow taking of evidence during the execution
proceedings only in exceptional and rare cases where the question
of fact could not be decided by resorting to any other expeditious
method like appointment of Commissioner or calling for electronic
materials including photographs or video with affidavits.

12. The Court must in appropriate cases where it finds the objection
or resistance or claim to be frivolous or mala fide, resort to Sub-rule
(2) of Rule 98 of Order XXI as well as grant compensatory costs in
accordance with Section 35A.

13. u/s 60 of Code of Civil Procedure the term “...in name of the
judgment-debtor or by another person in trust for him or on his behalf”
should be read liberally to incorporate any other person from whom
he may have the ability to derive share, profit or property.

14. The Executing Court must dispose of the Execution Proceedings
within six months from the date of filing, which may be extended only
by recording reasons in writing for such delay.
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15. The Executing Court may on satisfaction of the fact that it is not
possible to execute the decree without police assistance, direct the
concerned Police Station to provide police assistance to such officials
who are working towards execution of the decree. Further, in case an
offence against the public servant while discharging his duties is
brought to the knowledge of the Court, the same must be dealt
stringently in accordance with law.

16. The Judicial Academies must prepare manuals and ensure
continuous training through appropriate mediums to the Court
personnel/staff executing the warrants, carrying out attachment and

sale and any other official duties for executing orders issued by the

Executing Courts.

We further direct all the High Courts to reconsider and update all the Rules
relating to Execution of Decrees, made under exercise of its powers Under Article
227 of the Constitution of India and Section 122 of Code of Civil Procedure,
within one year of the date of this Order. The High Courts must ensure that the
Rules are in consonance with Code of Civil Procedure and the above directions,
with an endeavour to expedite the process of execution with the use of Information
Technology tools. Until such time these Rules are brought into existence, the
above directions shall remain enforceable.

164. CIVIL PROCEDURE CODE, 1908 — Section 114 r/w Order 47 Rule 1
Review — Scope — An appellate power cannot be exercised in the
guise of power of review and the power of review is not an inherent
power — Court can review an order only on the prescribed grounds
mentioned in Order 47 Rule 1 CPC.

fafaar gfear wfaar, 1908 — aRIW 114 wgufea e 47
e 4

gaffeie — fawar — gafdatea @ ofda & wa 7 ardichia wifda &1
ST & fomar o "ddr vd gafdate o) wfda siafifea afea adf & —
AATAd §RT U& AR BT YAfd Al 713 e 47 et 1 fafae ufsean
Jfgar # Seafaa maRT 4R € far & g@ar 2 |

Shri Ram Sahu (Dead) through LRs. & ors. v. Vinod Kumar
Rawat & ors.

Judgment dated 03.11.2020 passed by the Supreme Court of India
in Civil Appeal No. 3601 of 2020, reported in ILR (2021) MP 4 (SC)

Relevant extracts from the judgment:

To appreciate the scope of review, it would be proper for this Court to
discuss the object and ambit of Section 114 CPC as the same is a substantive
provision for review when a person considering himself aggrieved either by a
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decree or by an order of Court from which appeal is allowed but no appeal is
preferred or where there is no provision for appeal against an order and decree,
may apply for review of the decree or order as the case may be in the Court,
which may order or pass the decree. From the bare reading of Section 114
CPC, it appears that the said substantive power of review under Section 114
CPC has not laid down any condition as the condition precedent in exercise of
power of review nor the said Section imposed any prohibition on the Court for
exercising its power to review its decision. However, an order can be reviewed
by a Court only on the prescribed grounds mentioned in Order 47 Rule 1 CPC,
which has been elaborately discussed hereinabove. An application for review is
more restricted than that of an appeal and the Court of review has limited
jurisdiction as to the definite limit mentioned in Order 47 Rule 1 CPC itself. The
powers of review cannot be exercised as an inherent power nor can an appellate
power can be exercised in the guise of power of review.
[ J
165. CIVIL PROCEDURE CODE, 1908 - Section 151 and Order 12 Rule 6
Consent decree; modification of — When permissible? Explained -
Held, consent decrees create estoppel by judgment, thus, it can
be modified only with the revised consent of all parties — However,
this rule is not absolute and consent decree would not operate as
estoppel when compromise was vitiated by fraud, misrepresentation
or mistake — Further held, in the exercise of inherent powers, court
may also rectify any clerical or arithmetical error in the consent
decree.

fafaer gfoear |fgar, 1908 — =T 151 Ua 3w 12 fFraw 6
geafayel Tsfta o1 Geed — &9 AT © ? GHAAn T — AfifrEiia,
weafagef sefa fofa grr fageq Sa= ot 2, o, 39 a+ val @t
e geafa a3 @ g1 €1 SurdaRka faar & gaar @ — anfy, g8
gAuRYE Al o 9 faga 81 — g7 ff siffeifRa & <marea sroeh
Jafifea wieal @& v 4 weafayel smafta & fedt «ff faf@ra sear
AT Ffe B A gurR wad) 2|

Compack Enterprises India Pvt. Ltd. v. Beant Singh

Judgment dated 17.02.2021 passed by the Supreme Court in Special
Leave Petition (Civil) No. 2224 of 2021, reported in (2021) 3 SCC 702

Relevant extracts from the judgment:

It is well settled that consent decrees are intended to create estoppels by
judgment against the parties, thereby putting an end to further litigation between
the parties. Resultantly, this Court has held that it would be slow to unilaterally
interfere in, modify, substitute or modulate the terms of a consent decree, unless
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it is done with the revised consent of all the parties thereto. [Gupta Steel Industries
v. Jolly Steel Industries (P) Ltd., (1996) 11 SCC 678 and Suvaran Rajaram Bandekar
v. Narayan R. Bandekar, (1996) 10 SCC 255]

However, this formulation is far from absolute and does not apply as a
blanket rule in all cases. This Court in Byram Pestonji Gariwala v. Union Bank of
India, (1992) 1 SCC 31, has held that a consent decree would not serve as an
estoppel, where the compromise was vitiated by fraud, misrepresentation, or
mistake. Further, this Court in the exercise of its inherent powers may also
unilaterally rectify a consent decree suffering from clerical or arithmetical errors,
so as to make it conform with the terms of the compromise.

166. CIVIL PROCEDURE CODE, 1908 — Order 1 Rule 10
Joinder of necessary party — If as per the agreement it can be shown
that the relief can be claimed against a particular party, whether or
not he is signatory to the said agreement, he can be treated as a
“necessary party”.

fafaar gfspar |fgar, 1908 — am<er 1 = 10

JATAS YHABR BT G — AT 4T & IR I8 qRfa fHar s gaar
? & fafafd< vaer @ favg gAY &1 <rar f&an o1 9@ar 2, a9 9« &
98 HIUd Y BT SWERSBAl &l AT 9 &l 98 “"AG¥YP U&HR”° D ©I H
A= AT w1 awar 2 |

Beyond Malls LLP v. Lifestyle International Pvt. Ltd. and anr.
Order dated 04.11.2020 passed by the High Court of Madhya Pradesh
in Miscellaneous Petition No. 2861 of 2020, reported in ILR (2020)
MP 2650 (DB)

Relevant extracts from the order:

If as per the agreement it can be shown that the relief can be claimed
against a particular party, whether or not he is signatory to the said agreement,
he can be treated to be a “necessary party”. As noticed above, Clause-M of
Annexure M/3 dated 27.09.2017 in no uncertain terms binds the present
petitioner being a lessee and respondent No.2 as lessor and retailer. In this
backdrop, if relief claimed in the application filed under section 9 of Arbitration
Act is perused, it cannot be said that present petitioner is not a “necessary
party”. In the case of S.N. Prasad, Hitek Industries (Bihar) Ltd. v. Monnet Finance
Limited and ors., (2011) 1 SCC 320, as per relevant clauses of agreement, one
guarantor was not covered and hence Apex Court ruled against original applicant.
In the instant case, clauses of agreement are differently worded and hence said
judgment is of no assistance to petitioner. The Bombay High Court in Narayan Manik
v. Jayawant Patil, (2009) 2 BCR 247 opined that interim measure application can be
filed against such third party despite the fact that he is not signatory to the agreement.
We respectfully agree with the principle laid down by Bombay High Court.
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*167.COURT FEES ACT, 1870 — Section 16

168.

CIVIL PROCEDURE CODE, 1908 — Section 89

Refund of court fees — Settlement of disputes out of court — Whether
parties are entitled to refund of court fees in case of out-of-court
settlement of dispute? Held, yes — Where court subsequently finds
that the settlement is legally arrived at, parties are entitled to refund
of court fees.

AT Yo ATATTIH, 1870 — €T 16

fafaer gfsbar gfgar, 1908 — &RT 89

AR Yed DI AT — faarel &1 <IrTe & 918} 9E — a1 faarg
P RTAI D q18% FAEH 8l IR UHGR [RITeR Yob 99 IT HA D
AftrerY 27 ffeiRa, 8 — Siel <grTey &1 919 § gurEn gidr @ &
gasiiar faftrgef 2, a1 vaeR <R Yedb aud T S D ARHRI
BIT |

High Court of Judicature at Madras v. M.C. Subramaniam and ors.

Judgment dated 17.02.2021 passed by the Supreme Court in Special
Leave Petitions (C) No. 3063 of 2021, reported in (2021) 3 SCC 560

CRIMINAL PRACTICE:

Sentence — Determination of — Sentence should be determined with
human approach — Factors irrelevant to decide the guilt of the
accused, may also be considered while determining the sentence.
(In this particular case, the sentences of co-accused, who only
provided vehicle to main accused for kidnapping the minor, were
modified by the Appellate Court.)

JTURIS goT:

quSIRyl — fEiRer — qusRer AFd giRewivr sruard gy FrefRa fear
ST A1fey — queieyl @ el 2q ¢4 a2l w o faar fear o aear
2 ot Affgaa &1 < FefRa s 2g gETa 98 gd

(39 yavvT faey o ge—ail¥gad, fo- 31aa¥d & 3SRl 2q J&d Afgad
P HIA A1 SUAS ST AT, W ARG IUSTey Jdid =TT §IRT
Henfera foar a2 1)

K. Prakash and anr. v. State of Karnataka

Judgment dated 19.03.2021 passed by the Supreme Court in Criminal
Appeal No. 336 of 2021, reported in 2021 CriLJ 2153

Relevant extracts from the judgment:

Many factors which may not be relevant to determine the guilt, must be

seen with a human approach, at the stage of sentencing. While imposing the
sentence, all relevant factors are to be considered, keeping in mind the facts
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and circumstances of each case. In the present case, the main accusation was
against accused no.1, who is convicted for offences punishable under Sections
344, 366, IPC and Section 6 of POCSO Act and sentenced to undergo
imprisonment for a period of 10 years. Even in the complaint, it was mentioned
that accused no.1 was in love with the victim girl PW-2. It is also the case of the
appellants that PW-1 was not a direct witness to the incident and PW-2 has
been tutored by PW-1. The alleged incident is of the year 2014 and we are
informed that appellants have already served sentence of about three months
and paid fine amount. They specifically pleaded that there is no one to take
care of their minor son and old age parents.

In view of the peculiar facts and circumstances of the case, while confirming
the conviction recorded and fine imposed, we modify the sentence on the
appellants for the period already undergone. The appellants be released forthwith
unless otherwise their custody is required in connection with any other case.

169. CRIMINAL PROCEDURE CODE, 1973 - Section 154
FIR - Ingredients — Offence must be clearly specified in FIR and
precise location of incident should also be mentioned — Any cryptic
information is not equivalent to FIR.

gug yfear afedr, 1973 — oIRT 154

gorH a1 yfded — a@ — g a1 yfiadsd A uRme &1 W faaver
BT A1 3R T & I &1 H1 Scoid &A1 §En a1fag — &1 o w
AT Yo a1 yfides & waged el gidl |

Netaji Achyut Shinde (Patil) and anr. v. State of Maharashtra
Judgment dated 23.03.2021 passed by the Supreme Court in Criminal
Appeal No. 121 of 2019, reported in AIR 2021 SC 1655 (Three Judge
Bench)

Relevant extracts from the judgment:

A cryptic phone call without complete information or containing part-
information about the commission of a cognizable offence cannot always be
treated as an FIR. This proposition has been accepted by this Court in T.T.
Antony v. State of Kerala, (2001) 6 SCC 181 and Damodar v. State of Rajasthan,
(2004) 12 SCC 336. A mere message or a telephonic message which does not
clearly specify the offence, cannot be treated as an FIR.

[
170. CRIMINAL PROCEDURE CODE, 1973 - Sections 167 and 439(2)
NDPS ACT, 1985 — Sections 22, 28 and 29
Cancellation of default bail — If a person is illegally or erroneously
released on bail u/s 167(2) CrPC his bail can be cancelled by passing
appropriate order u/s 439(2) CrPC.
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gus yfear dfedr, 1973 — RIT 167 Ud 439(2)

W@ad AN 3R F:99rdl ugref Jfef-r=r, 1985 — aRIG 22, 28
Tqd 29

AfaeR S 31 FRESRT — afe e aafda sy ar Feyef wu 4 gve
ufeear wfear @) aRT 167(2) @ Javia svEa 4= Rer fear wiar @ af saat
ST €S UThar Widr &1 aRT 439(2) & Jiasfa fdaygad snaer uiRd a1
e @ o ") 2

Venkatesan Balasubramaniyan v. Intelligence Officer, D.R.I.

Bangalore

Judgment dated 20.11.2020 passed by the Supreme Court in Criminal
Appeal No. 801 of 2020, reported in 2021 CriLJ 978 (Three Judge
Bench)

Relevant extracts from the judgment:

The High Court in the impugned judgment noted that charge sheet having
been filed on 06.07.2018, i.e., well within the stipulated period of 180 days, the
accused could not have been granted the benefit under Section 167 Cr.P.C. In
paragraph 8, following has been observed by the High Court:

B It can be culled out from the record that filing of
the single charge sheet on 06.07.2018 before the Additional
Sessions Court, Omerga, was not brought to the notice of
the Metropolitan Sessions Court, Hyderabad for whatever
reason may be. Since the factual aspect remains that the
charge sheet was filed on 06.07.2018 i.e., well within the
stipulated period of 180 days, the respondents-accused
are not entitled for the benefit under Section 167(2) Cr.P.C.
Under these circumstances, the respondents-accused are
entitled for bail in accordance with the provisions laid down
under the NDPS Act read with Sections 437 and 439 Cr.P.C.
and accordingly they are entitled to work out the remedies
under the said provisions.”

The proviso to Section 167 itself clarifies that every person released on
bail under Section 167(2) shall be deemed to be so released under Chapter
XXXIII. Therefore, if a person is illegally or erroneously released on bail under
Section 167(2), his bail can be cancelled by passing appropriate order under
Section 439(2) CrPC. This Court in Puran v. Rambilas, (2001) 6 SCC 338 has also
clarified that the concept of setting aside an unjustified, illegal or perverse order
is totally different from the concept of cancelling the bail on the ground that the
accused has misconducted himself or because of some new facts requiring such
cancellation.
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It is true that two offences, one at Hyderabad being at the instance of
D.R.l., Hyderabad namely D.R.l. 48 of 2018 was registered and another case
Special NDPS No. 17 of 2018 by the D.R.I., Bangalore, Zonal Unit. A combined
complaint taking care of both the offences was filed before the Special Court,
Omerga as noted above wherein offences committed by the accused were also
inquired and dealt with. There is ample material in the complaint that the
transportation of narcotic substance started from Omerga, Maharashtra and
was being allegedly to be taken to Chennai and intercepted at Hyderabad. The
complaint, which has been brought on the record gives the detailed facts
including the journey and the interception of appellants at Hyderabad. The
combined complaint having been filed on 06.07.2018, i.e., well within 180 days,
the High Court did not commit any error in cancelling the default bail granted to
the appellants on 12.07.2018.

171. CRIMINAL PROCEDURE CODE, 1973 - Sections 195(1)(b)(i),

195(1)(b)(ii) and 340

INDIAN PENAL CODE, 1860 — Section 193

PREVENTION OF CORRUPTION ACT, 1988 — Sections 13(1)(d),

13(1)(e) and 13(2)

(i) Whether bar u/s 195(1)(b)(i) CrPC applies to offence of giving
false evidence committed during the stage of investigation
prior to production of such evidence before trial court? Held,
no — Such offence is not committed in or in relation to any
proceeding in any Court — However, investigation agency must
lodge complaint or register case u/s 193 IPC prior to
commencement of proceedings before trial court.

(ii) Whether “stage of a judicial proceeding” under Explanation 2
to Section 193 IPC is synonymous with “proceeding in any
Court” u/s 195(1)(b)(i) CrPC? Held, no — Purpose of explanation
is to ensure that a person who fabricates false evidence during
investigation or inquiry does not escape penalty.

<us yfear dfgdr, 1973 — eIg 195(1) (@) (i), 195(1)(=)(ji) Ta

340

HRAI qus dfadl, 1860 — ©IIRT 193

geeaR fFraror siferfras, 1988 — R 13(1)(=), 13(1)(S) wa

13(2)

(i) @ arT 195(1)(@)(>) 9. DY 91T faaReT <Ay © aHeT U
I YJd DR b d JFEATE D IR by ¢ fHear ey 319 @
JURTE UR AT Bl 27 rqenia, 7€ — U1 sruRry fhd1 +ff =marera
H a1 fodl srdardl & dag 4 ) foar war @ — qonfy, sgae
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To Hl &1 faaReT IRTed & 99d SRIard! 9RE 811 @ qd o7 193
ALY, ® A9 § URaAr a1 YHIvl Gofldg T g |

(i) @7 91T, DY GIRT 193 B BT 2 A TS HRIGTE & avor”
grRT 195(1)(@) (i) <9.9. @ “fHd Hff =rarery § srfardy” o gaty 2872
stfeiRa, T8 — wosfiavor &1 Sevw I7 ghilaa o< @ & 313
A Sl JITHHT AT Sid B IR AT Hieg Tl @, 98 <vs 94
99 T8l Wy |

Bhima Razu Prasad v. State Rep. by Deputy Superintendent of

Police, CBI/SPE/ACU-II

Judgment dated 12.03.2021 passed by the Supreme Court in Criminal
Appeal No. 305 of 2021, reported in AIR 2021 SC 2090

Relevant extracts from the judgment:

The provision is intended to bar the right to initiate prosecution only where
the offence committed has a reasonably close nexus with the court proceedings,
such that the Court can independently determine the need for an inquiry into
the offence with reference to its own records. Therefore, the offence must be
such that directly impacts administration of justice by the Court. This would
certainly be the case if the document was in the custody of the Court at the time
of commission of offence. However, the bar u/s 195(1)(b)(ii) cannot be read as
operating even in cases where the offence against administration of justice was
committed in respect of a document

1) outside of the Court,
2) by a person who was not yet party to the Court proceedings, and,
3) at a time long before the production of the document before the Court.

The same would not have a “reasonably close nexus” with the court
proceedings.

Though these observations in Sachida Nand Singh v. State of Bihar, AIR
1998 SC 1121 were made in the context of section 195(1)(b)(ii), we find that they
have useful application in interpreting section 195(1)(b)(i) as well. The prohibition
contained in section 195(1)(b)(i) should not be extended to provide protection
to a person who has been Accused of tendering false evidence during the
investigative stage prior to becoming a party to the court proceedings and
producing such evidence before the Court.

The view taken in Sachida Nand Singh (supra) was subsequently affirmed
by the Constitution Bench in Igbal Singh Marwah v. Meenakshi Marwah, AIR 2005
SC 2119.

This brings us to the phrase “in relation to any proceeding in any Court”,
which appears in section 195(1)(b)(i), CrPC but is absent in section 195(1)(b)(ii).
It may be argued that this phrase makes the scope of section 195(1)(b)(i) wider

JOTI JOURNAL - AUGUST 2021 - PART Il 219



than Section 195(1)(b)(ii). The words “in relation to” u/s 195(1)(b)(i) appear to
encompass situations wherein false evidence has been fabricated prior to being
produced before a Court of law, for the purpose of being used in proceedings
before the Court. Therefore, it may not be possible to apply the ratio of Igbal
Singh Marwah (supra) by way of analogy to section 195(1)(b)(i) in every case.

However, where a person fabricates false evidence for the purpose of
misleading the investigating officer, this may not have any direct nexus with the
subsequent court proceedings. There is an indirect nexus inasmuch as if the
investigating agency does not suspect any wrongdoing, and the Court commits
the case for trial, the evidence will be produced for the Court’s perusal and
impact the judicial decision-making process. However, it may be equally possible
that even if the fabricated evidence appears sufficiently convincing, the
investigating agency may drop proceedings against the Accused and divert its
time and resources elsewhere. Therefore, the offence may never reach the
stage of court proceedings. Further, if it subsequently comes to light that the
evidence was falsely adduced, it will be the investigating agency which will suffer
loss of face and be forced to conduct a fresh investigation. Hence, though the
offence is one which affects the administration of justice, it is the investigating
agency, and not the Court, which is the aggrieved party in such circumstance.

In case the bar u/s 195(1)(b)(i) is applied to offences committed during the
course of investigation, the Court may think it fit to wait till the completion of trial
to evaluate whether a complaint should be made or not. Subsequently, the Court
may be of the opinion that in the larger scheme of things the alleged fabrication
of evidence during investigation has not had any material impact on the trial,
and decline to initiate prosecution for the same. The investigation agency cannot
be compelled to take a chance and wait for the trial court to form its opinion in
each and every case. This may give the offender u/s 193, IPC sufficient time to
fabricate more falsehoods to hide the original crime. Further, irrespective of the
potential impact that such false evidence may have on the opinion formed by
the trial court, the investigating agency has a separate right to proceed against
the Accused for attempting to obstruct fair and transparent probe into a criminal
offence. Thus, we are of the view that it would be impracticable to insist upon
lodging of written complaint by the Court u/s 195(1)(b)(i), CrPC in such a situation.

XXX

The purpose of Explanation 2 to Section 193, IPC is evidently to ensure
that a person who fabricates false evidence before an investigating or inquiring
authority prior to the trial of the case does not escape penalty. This encompasses
all nature of proceedings, whether civil or criminal. However, whether the
commission of such offence would require the complaint of a Court u/s
195(1)(b)(i) would depend upon the authority before whom such false evidence
is given. For example, if a person gives false evidence in an inquiry before the
Magistrate u/s 200, CrPC, that would undoubtedly be an offence committed
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before a Court u/s 195(1)(b)(i), CrPC. However, this would not be the case
where false evidence is led before an investigating officer prior to the Court
having taken cognizance of the offence or the case being committed for ftrial.

In the present case, pursuant to recovering the seized currency from the
Appellant’s house on 24.01.2001, the Respondent initiated investigation u/s
13(2) read with Section 13(1)(e), PC Act against him. Accused Nos. 2 and 3, at
the behest of the Appellant, wrote letter dated 04.02.2002 to the Superintendent
of Police, CBI stating that the seized currency was held by the Appellant as part
of an escrow arrangement amongst the parties. Hence, they sought that the
money should be paid back to Accused No 2. They additionally produced a
false sale deed dated 24.01.2001 and certain books of account in support of
their claim. There was no involvement of the Trial Court at this stage in as much
as the letter dated 4.02.2002 and the sale deed were obviously intended to
convince the investigation agency that the Appellant had not accumulated
disproportionate financial assets. Had the Respondent accepted the veracity of
the contents of this letter, they would not only have dropped the investigation
against Appellant/Accused No. 1 but also wrongfully returned the seized currency
under the mistaken impression that it was the property of Accused No. 2. The
Accused No. 2 would have then facilitated the return of the Appellant’s ill-gotten
gains back to his custody. The authorities would be none the wiser and the loss
of Rs. 80 lakhs from the exchequer would have flown under the radar.

Therefore, in the present case, it is not the Trial Court but the Respondent
authority/agency which has been directly impacted due to fabrication of evidence
by the Appellants/Accused. The Appellants’ intention was not to mislead the
Trial Court, at least not at the first instance. Rather, their goal was to ensure
that the Appellant/Accused No.1 was cleared of wrongdoing at the stage of
investigation itself. It was after being charged u/s 193, Indian Penal Code, that
the Appellants/Accused reiterated the fictitious escrow arrangement story before
the Trial Court so as to prove their innocence. Hence it cannot be said that the
offence u/ss 120B read with 193, IPC was committed by the Appellants “in relation
to” a proceeding in a court u/s 195(1)(b)(i), CrPC.

The questions of law formulated in paragraph 6 are answered as follows:

Section 195(1)(b)(i), CrPC will not bar prosecution by the investigating
agency for offence punishable u/s 193, IPC, which is committed during the stage
of investigation. This is provided that the investigating agency has lodged complaint
or registered the case u/s 193, IPC prior to commencement of proceedings and
production of such evidence before the trial court. In such circumstance, the same
would not be considered an offence committed in, or in relation to, any proceeding
in any Court for the purpose of Section 195(1)(b)(i), CrPC.
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*172.CRIMINAL PROCEDURE CODE, 1973 — Sections 227, 239 and 397

Revision petition — Maintainability of — Whether a revision lies

against order of framing charge or refusal to discharge? Held,

yes

— Such an order is neither interlocutory nor final in nature and

therefore, is not affected by bar u/s 397(2) CrPC.
qus yfshar wfddr, 1973 — €RIT 227, 239 U9 397

gAeTor ATFIDHT — YINofiIar — T JIRIY faRfra &)= Jerar IRIYH™ A

A PR I D AR & favg g1 vl 272 aiffeifRa, sf —

T

AR BT uGpfa 7 ai addl & AR 7 & 3ifow, sufery arT 397(2) TU.9.

BY 91T | yHIfaa =LY B
Sanjay Kumar Rai v. State of Uttar Pradesh and anr.

Judgment dated 07.05.2021 passed by the Supreme Court in
Criminal Appeal No. 472 of 2021, reported in AIR 2021 SC 2351

(Three Judge Bench)
o

*173.CRIMINAL PROCEDURE CODE, 1973 — Section 311
INDIAN PENAL CODE, 1860 — Sections 302 and 498-A

Power to summon material witness — Exercise of — Deceased died
of unnatural death - Medical officer who conducted first
post-mortem turned hostile — Material on record revealed that
second post-mortem on deceased’s body was also conducted — At
the fag end of trial, application filed by Public Prosecutor to summon
the medical officer who conducted second post-mortem along with
relevant records — Held, application deserves to be allowed to

uphold the truth.
gus gfhar dfedr, 1973 — oRT 311

ARAI gvs Afedl, 1860 — €IRIU 302 U4 498—&

Heayel |iefl S ATgd A B AR BT YT — AP DI AUHAD I
g% — Ul ¥4 GEY B dTel Fafecanfer uesid) 8 1y — aftere
4 ydc gl & Jaa & IR T IIIRT 2@ 9eor fHAn 1am o — fa=aren
3 IR RO W, AP JANEIGS FRI U WA GOV BRI 9T
fafea®arl &1 guTa Ifela & 12T gd d3- Gaeh JmdsT uwgd
forar T — ey, 9@ yee 3 @ oy sds WeR a2 |

V.N. Patil v. K. Niranjan Kumar and ors.

Judgment dated 04.03.2021 passed by the Supreme Court in Crim
Appeal No. 267 of 2021, reported in (2021) 3 SCC 661
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*174.CRIMINAL PROCEDURE CODE, 1973 - Section 357

175.

Compensation; release of — Whether compensation ordered u/s 357
CrPC be released during pendency of appeal? Held, no — Such
release would lead to multiplicity of proceedings.

que gfshar wdfedr, 1973 — aRT 357

gfIsR &1 YIarE — d1 Adid & dfdd Y81 & IR ORI 357 SUH. @
I AR IfadR & A &1 e far s "ear 27 sfifeiRa, T
— 39 OX8 @ A 9 sriafzal &) sgadar s

Dalbir Singh v. State (NCT of Delhi) and anr.

Order dated 28.08.2020 passed by the Supreme Court in Criminal
Appeal No. 550 of 2020, reported in (2020) 8 SCC 125
[ J

CRIMINAL PROCEDURE CODE, 1973 - Sections 362, 437(5), 439,

439(1)(b), 439(2) and 482

(i) Alteration in conditions of bail order — Power of Magistrate — Since
legislature has not expressly given power to Magistrate to change
or alter the conditions of bail order, such power cannot be
exercised by Magistrate impliedly u/s 437(5) and 439(2) of CrPC

(ii) Modification of conditions in bail order — Power of Sessions
Court — Section 439(1)(b) of CrPC is enabling provision which
gives express power to High Court and Court of Sessions, to
modify or alter the conditions imposed by Magistrate while
grating bail - However, High Court and Sessions Court cannot
modify or alter the conditions of bail order passed by it by a
subsequent order.

<vs yfsear Afadr, 1973 — aRIY 362, 437(5), 439, 439(1)(A),

439(2) Ud 482

(i) <Ha IR B Al ¥ yRada — Afseg ¢ ) wfda — Ffe faenfaer
ERT a9 9§ ARg C &l SH-d e &) Al ®l SUidiRd AT
gRafda o3 @1 wifda us@ a8 @) 18 2, ¢ wifaa qve ufspan
|fEar &Y R 437(5) Td 439(2) @ favia faafda wu 4 ygad g1 a1
ST Ghd |

(i) <G AR &Y Al § yRads — I AT Bt vfad — qvs ufhar
Jfedr @ aRT 439(1) WHABR Yraa= @ Sl S@d I™Ted d 94
AT 1 3f¥erad wifad <ar @ fb a8 afdRg e gRT wW=d y<H=
fpy o wHy srftRIfYa wraf &) Senifea ar uRafda &) ¥ — =i,
Sod AT U4 99 AT §RT 68 & gRT UTRd STHI MRS &t
Iral &Y yTErqad! wWR R S ar uRafda Y fear o aear 21
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Aniruddh Khehuriya v. State of M.P.

Order dated 24.11.2020 passed by the High Court of Madhya Pradesh
in Miscellaneous Criminal Case No. 43474 of 2020, reported in ILR
(2020) MP 2880

Relevant extracts from the order:

Considering the provisions of section 362, 439 (1) (b), 437(5) and 439(2)
and also the judgment passed by the High Court of Karnataka in matter of Brijesh
Singh and etc. v. State of Karnataka and etc., 2002 CriLJ 1362, | am of considered
opinion that Section 439(1)(b) of Cr.P.C. is enabling provision which gives express
power to High Court and Court of Session to modify or alter the conditions imposed
by Magistrate while grating bail. High Court and Sessions Court cannot modify
or alter the conditions of bail order passed by it by a subsequent order. The
High Court of Karnataka has held that since Sections 437(5) and 439(2) of
Cr.P.C. give power to concerned Court, if it considers necessary, to direct a
person who is released on bail to be arrested and commit him to custody,
therefore, there is implied power to the concerned Court to modify or alter the
conditions imposed in the bail order. | do not agree with the law laid down by the
Single Bench of Karnataka High Court in matter of Brijesh Singh (supra).
Legislature has expressly and directly provided power to change the condition
of bail order passed by a Magistrate to the Court of Sessions and High Court. If
legislature intended that Magistrate can also alter or change the condition of
the bail order passed by it than such power could have been provided to the
Magistrate. Since legislature has not expressly given power to Magistrate to
change or alter the conditions of bail order, such power cannot be exercised by
Magistrate impliedly under Section 437(5) and 439(2) of Cr.P.C.

o
176. CRIMINAL PROCEDURE CODE, 1973 — Section 406
Transfer — The prosecution agency i.e. the State may file transfer

petition in criminal case because it has a vital interest in criminal
administration.

<us yfshar wfzdr, 1973 — aRT 406

JAROT — IAFATS IAfIHROT 32t g gIRT A1 VS Y01 B HaRoT DI
ATFIST UEId B T bl @ i qMf0sH U3 # IS &1 weaqof f2a
BT 2 |

State of Uttar Pradesh v. Jail Superintendent (Ropar) and ors.

Judgment dated 26.03.2021 passed by the Supreme Court in Writ
Petition (Criminal) No. 409 of 2020, reported in AIR 2021 SC 1678

Relevant extracts from the judgment:

A crime against an individual is to be considered as a crime against a State
and public, at large. In the criminal administration system, State is the prosecuting
agency, working for and on behalf of the people of the State. It is to be noticed

JOTI JOURNAL - AUGUST 2021 - PART Il 224



that “party interested” has not been defined under the Code of Criminal
Procedure, 1973. The words “party interested” are of a wide import and,
therefore, have to be interpreted by giving a wider meaning. The words such as
“aggrieved party”, “party to the proceedings” and “party interested” are used in
various Statutes. If the words used are to the effect “party to the proceedings”
or “party to a case”, it can be given a restricted meaning. In such cases, the
intention of the legislature is clear to give restricted meaning. But, at the same
time, the words used as “party interested”, which are not defined under the
Code of Criminal Procedure, have to be given a wider meaning. As a prosecuting
agency in the Criminal Administration, the State can be said to be a party
interested within the meaning of Section 406(2) of the Code of Criminal
Procedure, 1973. It is a well settled principle of law that the Statute must be
interpreted to advance the cause of the Statute and not to defeat the same. The
petitioner-State, being a prosecuting agency in the Criminal Administration, is
vitally interested in such administration, as such, we are of the view that the
State is considered as a “party interested” within the meaning of sub-section (2)
of Section 406 of the Code.

177. CRIMINAL PROCEDURE CODE, 1973 - Sections 437 and 439
Bail — Outbreak of COVID-19 — Directions of Supreme Court to
release under-trial prisoners to prevent overcrowding of prisons
— Applicability of — Held, such directions were issued to release
prisoners of minor offences and not those charged with murder.

gus yfear Gfgdr, 1973 — gRIY 437 U9 439

THHEd — ®ifds—19 &1 UHId — Sdl § Hsdas & dd4 & fov
frarref= sfea @ Rer a9 @ wal=a = @ A ) yasaan —
sffgiRa, 08 fAder 81 sReEn @ §feal o1 Rer w39 & fag 9 fay
g o} A1 {6 gaaT B @ ARG sfesn &1

State of Kerala v. Mahesh
Judgment dated 19.03.2021 passed by the Supreme Court in Criminal
Appeal No. 343 of 2021, reported in AIR 2021 SC 2071

Relevant extracts from the judgment:

There can be no doubt that the outbreak of the novel COVID-19 pandemic
and its spread has been a matter of serious public concern. The virus being
highly infectious, precautions to prevent spread of infection to the extent possible
are imperative. In Suo Motu Writ Petition (Civil) No. 1 of 2020 In Re: Contagion of
Covid 19 Virus In Prisons, this Court expressed concern over the possibility of
spread of COVID-19 amongst prisoners lodged in overcrowded correctional
homes and accordingly issued directions from time to time, directing the
authorities concerned to inter alia take steps as directed by this Court, to minimize
the risk of spread of COVID amongst the inmates of correctional homes. This
Court also directed that a High Powered Committee be constituted by the States
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and Union Territories to consider release of some prisoners on interim bail or
parole during the Pandemic, to prevent overcrowding of prisons.

It appears that the High Court has completely mis-appreciated the object,
scope and ambit of the directions issued by this Court from time to time in In Re:
Contagion of Covid 19 Virus In Prisons. This Court did not direct release of all
under-trial prisoners, irrespective of the severity of the offence. After hearing
the learned Attorney General of India, Mr. Venugopal, the Amicus Curiae appointed
by this Court, Mr. Dushyant Dave and other Learned Counsel, the States and
Union Territories were directed to constitute a High Powered Committee to determine
which class of prisoners could be released on parole or interim bail for such period
as might be thought appropriate. By way of example, this Court directed the States/
Union Territories to consider release of prisoners convicted of minor offences with
prescribed punishment of seven years or less. The orders of this Court are not to
be construed as any direction, or even observation, requiring release of under-trial
prisoners charged with murder, and that too, even before investigation is completed
and the chargesheet is filed. The Respondent Accused, it is reiterated, is charged
with murder in the presence of an eye witness, and the impugned order granting
bail was filed even before the chargesheet was filed. The Chargesheet appears
to have been filed on 01.01.2021. Moreover the Respondent Accused had been
absconding after the incident.

For the reasons discussed above the Appeal is allowed and the impugned
order of the High Court is set aside. The Respondent Accused shall be taken
into custody.

[ ]
178. CRIMINAL PROCEDURE CODE, 1973 — Section 439

Bail — Parity — While deciding the bail application on the basis of
parity, the role of the accussed in offence is most important aspect.

gus gfepar dfedr, 1973— <=1 439

I — UG — GHEdGT & Agid @ IR UR WHEd A1ded bl
fRTHYOT HRA T uxTy § R ad B et G99 Agayvl uge] gar 2 |

Ramesh Bhavan Rathod v. Vishanbhai Hirabhai Makwana
Makwana (Koli) & anr.

Judgment dated 20.04.2021 passed by the Supreme Court in Criminal
Appeal No. 422 of 2021, reported in AIR 2021 SC 2011

Relevant extracts from the judgment:

Parity while granting bail must focus upon role of the accused. Merely
observing that another accused who was granted bail was armed with a similar
weapon is not sufficient to determine whether a case for the grant of bail on the
basis of parity has been established. In deciding the aspect of parity, the role
attached to the accused, their position in relation to the incident and to the
victims is of utmost importance.
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179. CRIMINAL PROCEDURE CODE, 1973 — Section 439
N.D.P.S. ACT, 1985 - Section 37
UNLAWFUL ACTIVITIES PREVENTION ACT, 1967 — Section 43-D
CONSTITUTION OF INDIA — Article 21
Bail application — Parameters applicable while considering — Effect
of statutory restrictions — Whether statutory restrictions like Section
43-D of UAPA and Section 37 of NDPS Act oust the ability of courts to
grant bail? Held, no - Constitutional courts can grant bail on
grounds of violation of Part Ill of the Constitution i.e. right to speedy
trial — Instantly, accused was in jail for more than five years and 276
witnesses left to be examined — Thirteen co-accused convicted but
none of them was sentenced to more than eight years’ rigorous
imprisonment — Held, in such premises order granting bail was
justified.
qus yfshar Higdr, 1973 — °RT 439
AIqd g4 Ud A1-9ATd ugref srferfras, 1985 — Rt 37
faferfawg feareary farer e, 1967 — aRT 43—9
ARA &1 Afqem_ — I=WT 21
ST JATde — fIaR $d 999 arF] 9Fevs — duife afagel &1 g9ma
— T JUUIY DT &RT 43—9 3R GTSTH AfR—H &) oRT 37 S deniia
Ufde AT Y A ] DY AHIRGT &) 91fera sva 2872 aiffeifa,
T2l — "fuE @ AT 11 ierfa g faare @ IfteR &1 Sedaq g1 @
AR WR HATId AT S < Gdbdl 8 — BT d0Tal A IR uig
a9 9 JAfr® 9Hg 4 i # o7 3R 276 AIfAAT &1 G&OT AW o — A
31 IITRIE IXIT ¢ Wy S 4 Sl &1 o arre o 4 aiftrs
IAfT & HOIR IREN BT <vs 81 fear = o — AffreiRa, ¢
gRReIfal & Swea @7 &1 Y Sfua o)

Union of India v. K.A. Najeeb

Judgment dated 01.02.2021 passed by the Supreme Court in
Criminal Appeal No. 98 of 2021, reported in (2021) 3 SCC 713
(Three Judge Bench)

Relevant extracts from the judgment:

Even in the case of special legislations like the Terrorist and Disruptive
Activities (Prevention) Act, 1987 or the Narcotic Drugs and Psychotropic
Substances Act, 1985 which too have somewhat rigorous conditions for grant of
bail, this Court in Paramjit Singh v. State (NCT of Delhi), (1999) 9 SCC 252, Babba
v. State of Maharashtra, (2005) 11 SCC 569 and Umarmia v. State of Gujarat, (2017)
2 8CC 731 enlarged the accused on bail when they had been in jail for an extended
period of time with little possibility of early completion of trial. The constitutionality
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of harsh conditions for bail in such special enactments, has thus been primarily
justified on the touchstone of speedy trials to ensure the protection of innocent
civilians.

Not only has the respondent been in jail for much more than five years, but
there are 276 witnesses left to be examined. Charges have been framed only
on 27-11-2020. Still further, two opportunities were given to the appellant NIA
who has shown no inclination to screen its endless list of witnesses. It also
deserves mention that of the thirteen co-accused who have been convicted,
none have been given a sentence of more than eight years’ rigorous
imprisonment. It can, therefore, be legitimately expected that if found guilty, the
respondent too would receive a sentence within the same ballpark. Given that
two-third of such incarceration is already complete, it appears that the
respondent has already paid heavily for his acts of fleeing from justice.

It is thus clear to us that the presence of statutory restrictions like Section
43-D(5) of the UAPA per se does not oust the ability of the constitutional courts
to grant bail on grounds of violation of Part Il of the Constitution. Indeed, both
the restrictions under a statute as well as the powers exercisable under constitutional
jurisdiction can be well harmonised. Whereas at commencement of proceedings,
the courts are expected to appreciate the legislative policy against grant of bail but
the rigours of such provisions will melt down where there is no likelihood of trial
being completed within a reasonable time and the period of incarceration already
undergone has exceeded a substantial part of the prescribed sentence. Such
an approach would safeguard against the possibility of provisions like Section
43-D(5) of the UAPA being used as the sole metric for denial of bail or for
wholesale breach of constitutional right to speedy trial.

[ J
180. CRIMINAL PROCEDURE CODE, 1973 - Section 457

N.D.P.S. ACT, 1985 — Sections 8, 20 and 25

Interim custody of vehicle — Vehicle seized under the NDPS Act may

be released by the Trial Court in interim custody as the Act does

not restrict the power of Trial Court in such matters.

qus gfshar wdfadr, 1973 — aRT 457

Wad NEFEY R A=y Hrd ugref arferf, 1985 — RV 8, 20
Td 25

qre- d1 FalRHA ARRAT — w@ad AMEfT AR F7:gard) ugref rferfam <
I STAggaT are+ faaRYT <ArTed gRT afR¥ JAfRer § ys f&ar o
Jhdr & Fife a8 ftfam e amal 7 faarer |mare « wfaaat
gfasfera & oxar 2
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Ajay Pratap Verma v. The State of Madhya Pradesh
Judgment dated 09.03.2021 passed by the High Court of Madhya
Pradesh in Miscellaneous Criminal Case No. 43959 of 2020, reported
in 2021 (1) ANJ (MP) 274

Relevant extracts from the judgment:

On perusal of the provisions of Section 60 (3) and Section 63 of the NDPS
Act, it is clear that the conveyance seized under the NDPS Act shall be liable to
confiscation only when the owner of the conveyance who was given an
opportunity by the Court could not prove that the conveyance was used without
his knowledge or connivance. The Court will have to decide whether a vehicle
seized under the NDPS Act is liable to confiscation only on conclusion of the
trial.

There is no provision in the NDPS Act to restrict the power of the trial Court
to release the vehicle in interim custody. It has been held by this Court in the
case of Pandurang Kadam v. State of M.P., 2005 (2) ANJ (MP) 351, that
notwithstanding the fact that the vehicle is liable to be confiscated under Section
60 of the NDPS Act, it may be released in interim custody in appropriate cases.
Thus, interim custody should not be denied to the owner of the vehicle, simply
because it is liable to be confiscated under Section 60 of the NDPS Act.

181. EVIDENCE ACT, 1872 - Sections 3 and 118

INDIAN PENAL CODE, 1860 — Section 376

SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF

ATROCITIES) ACT, 1989 — Section 3(2)(v)

APPRECIATION OF EVIDENCE:

(i) Sexual offences against women and girls with disability -
Guidelines issued to make out criminal justice system more
disabled-friendly.

(ii) Sexual assault — Veracity of the testimony of disabled witness
— Held, testimony of a disabled witness cannot be considered
weak or inferior — Court needs to be attentive to the fact that
such witness may give evidence in different form — Instantly,
prosecutrix was blind, her primary mode of identification of
persons around her is sound of their voice — Held, her
testimony is entitled to equal weight as that of a prosecutrix
who would have been able to visually identify the appellant.

ey JAfSfraw, 1872 — €I 3 U9 118

AR qus Wfddl, 1860 — ©IIRT 376

Igqfad wrfa va srggfaa st @rearar frarern) e,
1989 — €T 3(2)(v)

|q1Ed BT HATH:
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(i) fecaiT wfgarsn R qifase @ arer e Rt — muRIfers =
gottell &1 faeai i & farg iR iffre srgae 1 & forg feenfrds
SN fY g |

(ii) ofre ger — feaaiT aeft @ 9 & gaar — affeiRa, e
fearir eft Y 9 d dawiR a1 e T9E 9E o1 9edr @ —
TSI B 39 d2d WR 419 <A1 a12¢ fo AT arefl e w@wy o
AR T Ghdl & — S A J R A=E19 off, 3= sma—ura
& APl B TSI BT SHBT Udffied adidr SHd! Amars off —
IJqeIRd, SO 91ed Uh U AP & wwE Agc a1 & ol
AT Bl @D YA H HEH Bid] |

Patan Jamal Vali v. State of Andhra Pradesh
Judgment dated 27.04.2021 passed by the Supreme Court in Criminal
Appeal No. 452 of 2021, reported in AIR 2021 SC 2190

Relevant extracts from the judgment:

While changes in the law on the books mark a significant step forward,
much work still needs to be done in order to ensure that their fruits are realized
by those for whose benefit they were brought. In this regard, we set out below
some guidelines to make our criminal justice system more disabled-friendly.

(i) The National Judicial Academy and State Judicial
Academies are requested to sensitize trial and appellate
judges to deal with cases involving survivors of sexual
abuse. This training should acquaint judges with the special
provisions, concerning such survivors, such as those
outlined above. It should also cover guidance on the legal
weight to be attached to the testimony of such witnesses/
survivors, consistent with our holding above. Public
prosecutors and standing counsel should also undergo
similar training in this regard. The Bar Council of India can
consider introducing courses in the LL.B. program that cover
these topics and the intersectional nature of violence more
generally;

(ii) Trained special educators and interpreters must be
appointed to ensure the effective realization of the
reasonable accommodations embodied in the Criminal Law
Amendment Act, 2013. All police stations should maintain a
database of such educators, interpreters and legal aid
providers, in order to facilitate easy access and
coordination;
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(iii) The National Crimes Record Bureau should seriously
consider the possibility of maintaining disaggregated data
on gender-based violence. Disability must be one of the
variables on the basis of which such data must be
maintained so that the scale of the problem can be mapped
out and tailored remedial action can be taken;

(iv) Police officers should be provided sensitization, on a
regular basis, to deal with cases of sexual violence against
women with disabilities, in an appropriate way. The training
should cover the full life cycle of a case involving a disabled
survivor, from enabling them to register complaints, obtain
necessary accommodations, medical attention and suitable
legal representation. This training should emphasize the
importance of interacting directly with the disabled person
concerned, as opposed to their care-taker or helper, in
recognition of their agency; and

(v) Awareness-raising campaigns must be conducted, in
accessible formats, to inform women and girls with
disabilities, about their rights when they are at the receiving
end of any form of sexual abuse.

XXX

We are of the view that the testimony of a prosecutrix with a disability, or of
a disabled witness for that matter, cannot be considered weak or inferior, only
because such an individual interacts with the world in a different manner, vis-a-
vis their able-bodied counterparts. As long as the testimony of such a witness
otherwise meets the criteria for inspiring judicial confidence, it is entitled to full
legal weight. It goes without saying that the court appreciating such testimony
needs to be attentive to the fact that the witness’ disability can have the
consequence of the testimony being rendered in a different form, relative to
that of an able-bodied witness. In the case at hand, for instance, PW2’s blindness
meant that she had no visual contact with the world. Her primary mode of
identifying those around her, therefore, is by the sound of their voice. And so
PW2's testimony is entitled to equal weight as that of a prosecutrix who would
have been able to visually identify the appellant.

[ J

*182.EVIDENCE ACT, 1872 — Section 8

CRIMINAL PRACTICE:

Absconding - Mere abscondance of an accused is not an

incriminating evidence against such accused but it may assume

importance when considered along with other circumstances.
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1&g Aferfra, 1872 — OIRT 8

YRS fa=mor:

BRI — BT IR &) BRI 913 9 IR @ fawg AIfRFTeRT de
2 2 fog o= aRRfa & i faar f&d oM W a8 78@ T80T R
Tt 2|

State of M.P. v. Ramant Singh
Judgment dated 30.04.2021 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Criminal Appeal No. 584 of 2008, reported
in 2021 (1) ANJ (MP) 356 (DB)

()

183. EVIDENCE ACT, 1872 — Section 32
Dying declaration — Recording of dying declaration by the executive
Magistrate is not necessary in every case — It depends upon the
circumstances of each case.

ey fSrferaw, 1872 — <IRT 32

TIBTAA BT — YAD YHIT § SRIUTAS AR < §RT 81 JI BTl
®H AffeaRaa fear s=T smasas <12 glar @ — ¢4t Iiffdeq ydd
gl B gRRef ux v giar 2

Bheem alias Prakash v. State of Madhya Pradesh
Judgment dated 18.03.2021 passed by the High Court of
Madhya Pradesh in Criminal Appeal No. 2208 of 2010, reported in
2021 (1) ANJ (MP) 300 (DB)

Relevant extracts from the judgment:

Learned counsel for the appellant contended that in this case there is no
dying declaration recorded by the Executive Magistrate. In our opinion, it is not
necessary in every case as it depends upon the circumstance of each case.
Sometimes, doctors are of the opinion that the patient may not survive for such
length of time. They are important witness to observe about the physical and
mental condition of the patient in the right perspective.

184. EVIDENCE ACT, 1872 — Section 32

APPRECIATION OF EVIDENCE:

Dying declaration; evidentiary value of — Statement recorded by
police officer in presence of doctor projected as dying declaration
— Deceased suffered 80% burn injuries — Written permission of
doctor was not taken before recording dying declaration — Doctor
admitted that deceased was administered painkillers — Dying
declaration was not recorded in question-answer format — Deceased
was an illiterate old person whereas narration of events in dying
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declaration were so accurate that a normal person cannot be
expected to depose with such precision — There were material
contradictions in statements of doctor on one hand and police
officer who recorded the dying declaration on the other, in respect
of nature of burn injuries suffered by deceased — No complaint was
lodged by deceased’s son and daughter-in-law with police who were
alleged eye witnesses which raises doubt on the conduct of parties
— Deceased died after almost 30 hours of recording of dying
declaration, thus, there was sufficient time to call Magistrate to
record the declaration — All prosecution witnesses including son
and daughter-in-law of deceased turned hostile — Held, conviction
on sole basis of dying declaration is not maintainable.

e JAfef-ras, 1872 — ©RT 32

eI BT AT H:

G dIfad ST b1 Aiiddd Joa — Yferw el g1 fafecas a1
IURAfT ¥ dEdg UM I BIAd $AF & ©U A 94 fHar T — Jaat
80% Gid s ofl — P FIfd HU @ F @ qd fafecas 31 faReaa
rgafa & oft 78 off — fafecas A WerR fFar & Jaar & < fars
Ta] & TS off — YDA HU UTT—I<R UTHY H o T8I AT — JAdT
U FReR 95 ofl, Sefed qg@1ferd doq § gl &1 9uiq gaa1 9l
ol f& v a1 aaft § Y ga-ft ai®war & |1 999 <7 B e L
DI ST Ahddl @ — T AR Fafdcas R g AR I A @
B drel e e @& qar il § JaaT B Som | A1 atel 3 uafa
@ A9 A qifcad faRIgmrd o — gaal & YA AR gAaE] Sl Hidd agaef
a1l o, g1 gferw o @is Reraa oo 78 s |ifdral & amaRer )
Q8 IU~ HRAT & — JAdl DI G SUD I DIAD HAT o€ B @
ST 30 BT IR g3 1, 39 UPR U ol H)A 2g ARG € Bl g
3 fog g« 999 o — Ya®1 & g AR YFay dfea @+ sirie wefi
9HGIEl 8l Y — JquIRd, JAPITAd B  [HATT AER W aIufifg
Sfra =€ 2 |

Jayamma and anr. v. State of Karnataka

Judgment dated 07.05.2021 passed by the Supreme Court in

Criminal Appeal No. 758 of 2010, reported in AIR 2021 SC 2399
(Three Judge Bench)

Relevant extracts from the judgment:

Having meditated over the issue to the extent it is possible, and on a minute
examination of the original document Ex. P-5 (without understanding its contents
as it is in Kannada language except that the endorsement of the doctor is in
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English) read with its true translation placed on record, we do not find it totally
safe to convict the Appellants on the basis of the said document along with its
corroboration by PW-11 and PW-16. We say so for several reasons as
summarised hereinafter:

Firstly, the narration of events in the dying declaration is so accurate, that
even a witness in the normal state of mind, cannot be expected to depose with
such precision. Although it is stated that deceased was questioned by the Police
officer, the purported dying declaration is not in a questions and answers format.
The direct or indirect dominance of the Police Officer appears to have influenced
the answers only in one direction.

Secondly, the injured victim was an illiterate old person and it appears
beyond human probabilities that she would have been able to narrate the minutes
of the incident with such a high degree of accuracy.

Thirdly, there is sufficient evidence on record that the victim had been
administered highly sedative painkillers. Owing to 80% burn injuries suffered by
the victim on all vital parts of the body, it can be legitimately inferred that she
was reeling in pain and was in great agony and the possibility of her being in a
state of delusion and hallucination cannot be completely ruled out. We say so
at the cost of repetition that the doctor (PW-16) made the endorsement that the
victim was in a fit state of mind to make the statement ‘after’ the statement was
recorded and not ‘before’ thereto being the normal practice. It further appears
to us that faculties of the injured had been drastically impaired and instead of
making statement in an informative form she had apparently endorsed what the
Police Officer (PW-11) intended to. True it is that the Police Officer (PW-11) had
no axe to grind or a motive to implicate the Appellants, but his over-enthusiasm
to solve a criminal case within no time seems to have swayed the Police Officer
(PW-11) so much that he appears to have not asked the doctor to make an
endorsement of fitness of the victim before recording the statement. He also did
not deem it appropriate to call a Judicial or Executive Magistrate to record such
statement, for the reasons best known to himself.

Fourthly, there is a serious contradiction between the statement of Dr. A.
Thippeswamy (PW-16) on one hand and the police officer K.V. Mallikarjunappa
(PW-11) on the other, in respect of the nature of burn injuries suffered on different
body parts of the victim. While the doctor acknowledges that burn injuries
included the hands of the victim, the police officer claims that her hands were
safe and she could put her thumb impression. We have seen the thumb
impression very scrupulously and the same appears to be absolutely natural. If
that is so, the medical officer, whose statement should carry more weightage in
respect of the nature and gravity of injuries, stands belied.

Fifthly, and most importantly the police officer K.V. Mallikarjunappa (PW-
11) candidly admits that he did not seek an endorsement from the doctor as to
whether the injured was in a fit state of mind to make a statement, before he
proceeded to record the statement. Both the police officer as well as the doctor
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have tried to cover up this serious lacuna by referring to the purported oral
endorsement of the doctor. It appears that the police officer was in full command
of the situation and with a view to fill up the legal lacuna, he later on secured the
endorsement from the doctor (PW-16) on the available space of the paper,
which is ex-facie unusual and not in line with settled legal procedure.

Sixthly, the alleged motive for the homicidal death is highly doubtful. There
is not an iota of evidence, and the prosecution has made no effort to verify the
truth in the statement that the Appellants poured kerosene and lit the victim on
fire only because her son had assaulted the husband of Appellant No. 1 and the
Accused were insisting on payment of Rs. 4,000/- which was spent on the
treatment of the said assault-victim. Not much can be said when the deceased’s
own son and daughter-in-law have denied this incident and rather claimed that
their mother/mother-in-law committed suicide.

The Seventh reason to dissuade us from harping upon Ex. P-5 is the conduct
of the parties, i.e., a natural recourse expected to happen. Had it been a case
of homicidal death, and the victim’s son (PW-2) and her daughter-in-law (PW-5)
had witnessed the occurrence, then in all probabilities, they would have, while
making arrangement to take the injured to hospital, definitely attempted to lodge
a complaint to the police. Contrarily, the evidence of the doctor and the police
officer suggest that while the son, daughter-in-law and neighbour of the deceased
were present in the hospital, none approached the police to report such a ghastly
crime. It is difficult to accept that the son and daughter-in-law of the deceased
were won over by the Accused persons within hours of the occurrence. This
unusual conduct and behaviour lends support to the parallel version that the
victim might have committed suicide.

The Eighth reason which makes us reluctant to accept the contents of
purported dying declaration (Ex. P-5), is the fact that victim, Jayamma was brought
to the Civil Hospital at 12.30 a.m. on 22.09.1998. She succumbed to her burn
injuries after almost 30 hours later at 5:30 am on 23.09.1998. It is neither the
case of prosecution nor has it been so stated by PW-11 or PW-16 that soon
after recording her statement (Ex. P-5) she became unconscious or went into
coma. The prosecution, therefore, had sufficient time to call a Judicial/Executive
Magistrate to record the dying declaration. It is common knowledge that such
Officers are judicially trained to record dying declarations after complying with
all the mandatory pre-requisites, including certification or endorsement from
the Medical Officer that the victim was in a fit state of mind to make a statement.
We hasten to add that the law does not compulsorily require the presence of a
Judicial or Executive Magistrate to record a dying declaration or that a dying
declaration cannot be relied upon as the solitary piece of evidence unless
recorded by a Judicial or Executive Magistrate. It is only as a Rule of prudence,
and if so permitted by the facts and circumstances, the dying declaration may
preferably be recorded by a Judicial or Executive Magistrate so as to muster
additional strength to the prosecution case.
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The Additional Session Judge, Chitradurga in his judgment dated
30.11.2001 formulated point No. 1 as to whether the prosecution was able to
prove beyond all reasonable doubt that the Accused persons with an intention
to kill Jayamma went to her house and picked up a quarrel in connection with a
previous dispute and then doused her with kerosene and set her ablaze. The
Additional Sessions Judge extensively examined the entire evidence and after
reaching to the conclusion that all the withesses of the motive or the occurrence
have resiled and declared hostile, he was left with the residuary question to
decide as to whether the death was suicidal or homicidal. He, thereafter,
considered the dying declaration (Ex. P-5) threadbare and critically analysed
the statements of the police officer (PW-11) and the doctor (PW-16). The factors
like (i) interpolation in the dying declaration Ex. P-5, (ii) contradiction in the
statements of PW-11 and PW-16 regarding injuries on the palm, (iii) the victim
with 80% injuries was apparently not in a situation to talk or give statement, (iv)
PW-2, son of the deceased himself has stated that his mother committed suicide
as she could not bear that her another son had been sent to jail, (v) there being
no corroborative evidence to the statement Ex. P-5, and (vi) there is no other
evidence led by the prosecution to connect the Appellants with the crime except
the statement Ex. P-5, he held it unsafe to convict the Appellants on the solitary
basis of the dying declaration (Ex. P-5).

[
185. EVIDENCE ACT, 1872 — Section 32

APPRECIATION OF EVIDENCE:

Dying declaration; use of FIR as — Reliability of — Deceased lodged

FIR himself explaining the incident at 11:10 p.m. — He was then sent

to Community Health Center where he was examined at 12:40 a.m.

and later succumbed to injuries at 01:00 a.m. — Medical officer

explained that deceased was alive when he conducted MLC,
however, his blood pressure was not detected — It cannot be said
that deceased was not in a position to record FIR two hours earlier

— There was sufficient corroborative evidence on record - FIR

rightly relied upon as dying declaration.

1&g ffrfras, 1872 — €T 32

A& DT JeATH:

I BIId HAF B wU q Yo/ ga-1 Rl &1 Iuar — fazaw-fgar —
s A AFA 11:10 F9 TSAT BT 9o Hd Y @I Yi a1 Ruld dw
I3 — R 9 ARQIRe WA v AW AT S8l 12:40 9o SHDI
THYAHT &Y 713 IR 915 H A 01:00 I ATl S SR IWD! I &l TS
— fafefar 3 yae fFar $ o9 =i wigad! @ off at gas shfaa
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Devilal and ors. v. State of Madhya Pradesh

Judgment dated 25.02.2021 passed by the Supreme Court in
Criminal Appeal No. 989 of 2007, reported in AIR 2021 SC 2479
(Three Judge Bench)

Relevant extracts from the judgment:

The instant crime arose out of F.I.R. No. 212 of 1998 registered at 11.10
p.m. on 19.07.1998 with Police Station Manasa, District Neemach, Madhya
Pradesh. The reporting made by one Ganeshram was to the following effect:

I am resident of village Khera Kushalpura. On 14.7.98, there had been
quarrel between Devilal son of Jetram Gurjar and me in village Khera Kusalpura.
Today, in the evening | was coming from Binabas after doing my work and going
by walk to my house. At about 8 p.m., while going towards my house on public
road when | had reached in front of the house of Devilal Gurjar then after seeking
me Devilal armed with Kulhari, his son Gokul armed with Talwar and Amritlal
armed with lathi had come there. Devilal had abused me and called me as Chamar
and stated that Chamars have advanced too much. He told me that he shall
finish me. He had attacked me from sharp side of Kulhari with intention to Kkill
me. The first blow hit me on the bone (calf) of right leg. Gokul had given second
sword blow on my bone (calf) of left leg. My both legs were cut and | fell down
there itself. Then Amritram had given lathi blow on my right fist and left hand
and my right fist was fractured. These persons had again called me Chamar
and told me that if | shall fight with them again. They had kicked me on my face
below both eyes and there is swelling. Then | shouted for help. My mother Gattu
Bai, wife Sajan Bai and sister-in-law Saman Bai had run from home and reached
there, they protected me. When Saman Bai was protecting me then Devilal had
given blow on her left elbow. Later, my mother, wife and sister-in-law lifted me and
taken me to home. Kanhaiyalal had brought tractor from Barbua. ...Satyanarain,
my sister-in-law Saman Bai have put me in the tractor and brought me to police
station. | am lodging report, | have heard the report, it is correct. Action may be
taken. My hand is fractured and | cannot sign. | have put my thumb impression.

The aforesaid FIR was recorded by PW8-Shankar Rao, who, then took
Ganeshram along with Tehsildar to Community Health Centre, Manasa, where
PW9-Dr. Kailash Chandra Kothari examined injured Ganeshram. It was found that
the general condition of the injured was not good; that he was unable to speak; and
that his blood pressure could not be recorded. The injuries found on the person of
Ganeshram were recorded in report Exhibit P/23 and Ganeshram was referred to
Surgical Specialist, District Hospital, Mandasaur vide Reference Form Exhibit P/25
at about 12.45 a.m. on 20.07.1998. However, while PW9-Dr. Kothari was completing
the formalities, Ganeshram expired at 1.00 a.m.. PW9-Dr. Kothari, therefore,
recorded the information of death in Exhibit P/26 under his signature.
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The testimony of PW9-Dr. Kothari, shows that Ganeshram was alive when
the initial examination was undertaken by PW9-Dr. Kothari. According to the
witness, when he examined Ganeshram, the blood pressure could not be
detected. However, that by itself does not mean that Ganeshram was not in a
physical condition to make any reporting to the police two hours earlier. Paragraph
24 of the deposition of PW9-Dr Kothari shows that if the symptoms stated therein
were present, it could possibly be said that the concerned person would not be
in a position to speak. First of all, such assertion is purely an opinion of an
expert. Secondly, nothing is available on record to show that Ganeshram had
shown these symptoms either soon after the incident or when his statement was
recorded by PW8 Shankar Rao. No questions were put to PW1-Sajan Bai, PW2
Saman Bai and PW8-Shankar Rao in that behalf. We, therefore, reject the
submission advanced on this score and find that the FIR was rightly relied upon
by the courts below as dying declaration on part of Ganeshram.

)
186. EVIDENCE ACT, 1872 — Sections 92 and 95

Exclusion of oral evidence by documentary evidence — Applicability

of proviso to section 92 and section 95 — Proviso cannot be applied

to nullify the main section — Where document is straight forward
and presents no difficulty in construing it, the proviso does not
apply to prove a fact to show in what manner language of document
is related to existing facts — Instantly, contract mandated
continuation of existing business in the name of “Karandikar

Brothers” by paying royalty of ¥ 90 per month — Held, document was

license for continuing existing business and no extrinsic parole

evidence may be allowed to show that it was lease/license of shop.

are SIS, 1872 — &IRIY 92 U9 95

XS e gIRT WRas |Igd &1 IUdei — &RT 92  URqd d SR 95

D JAIRAT — = IRT Bl 3APhd A d ¢ wRasd ar 181 fHar <

AHAT & — o8l axdIdol Wee 8l 3R 3/ G0H A B dfoarg =1L} |, agf

Rgs [l 28 &1 Qifdd s @ forg anp 81 g {6 qxads &) |

Higiar deal 9 fHy ave Wdfta @ — s\ 9rTd H, a" “HRAIDR

g4 @ M 9 HIG@l "G Sl ORI & B ferg % 90 ufer Arg 31 fAe)

BT A B 4 9 o1 — JaenRa, IS AISET AGH™I S TRI

@ @ foy Az ¥ o1 IR el sz wifRae wrea & a7 gl 3 @

forg argafa €1 & <1 "ol @ & g7 g &1 ugr /ATSHE T |

Mangala Waman Karandikar (Dead) Through LRs. v. Prakash
Damodar Ranade

Judgment dated 07.05.2021 passed by the Supreme Court in
Civil Appeal No. 10827 of 2010, reported in AIR 2021 SC 2272
(Three Judge Bench)
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Relevant extracts from the judgment:

It is manifest from Sections 92 and 95 that it is only in cases where the
terms of the document leave the question in doubt, then resort could be had to
the proviso. But when a document is a straightforward one and presents no
difficulty in construing it, the proviso does not apply. In this regard, we may state
that section 95 only builds on the proviso 6 of section 92.

If the contrary view is adopted as correct it would render section 92 of the
Evidence Act, otiose and also enlarge the ambit of proviso 6 beyond the main
Section itself. Such interpretation, provided by the High Court violates basic
tenants of legal interpretation.

In line with the law laid down, it is clear that the contract mandated
continuation of the business in the name of ‘Karandikar Brothers’ by paying
royalties of Rs. 90 per month. Once the parties have accepted the recitals and
the contract, the respondent could not have adduced contrary extrinsic parole
evidence, unless he portrayed ambiguity in the language. It may not be out of
context to note that the extension of the contract was on same conditions.

On consideration of the matter, the High Court erred in appreciating the
ambit of section 95, which led to consideration of evidence which only indicates
breach rather than ambiguity in the language of contract. The evidence also
points that the license was created for continuation of existing business, rather
than license/lease of shop premises. If the meaning provided by the High Court
is accepted, then it would amount to Courts substituting the bargain by the
parties. The counsel for respondent has emphasized much on the receipt of
payment, which mentions the term ‘rent received’. However, in line with the clear
unambiguous language of the contract, such evidence cannot be considered in
the eyes of law.

187. FAMILY COURTS ACT, 1984 — Section 7(1) Explanation (g)
Jurisdiction — Custody of child — The procedure prescribed by law
must be followed by the Family Court while conducting any inquiry
— There must be fairness and transparency in inquiry and mandatory
procedural requirements should not be overlooked.

ST AT IARIFH, 1984 — aRT 7(1) WS (B)
HAMTBR — ITdid DI JPRAT — HH AR Bl W19 HRd 93 fafdy gy
fafea ufspar &1 sravada gres 31 A1y — O o A frsgerarn @R
UR<AT BN A% @ d1 Afard yfharaid AmavaadRn &1 sMewEr
T BT ARy |

Aman Lohia v. Kiran Lohia

Judgment dated 17.03.2021 passed by the Supreme Court in
Transferred Case (Civil) No. 25 of 2021, reported in AIR 2021 SC 1748
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Relevant extracts from the judgment:

The Family Court is obliged to inquire into the matter as per the procedure
prescribed by law. It does not have plenary powers to do away with the mandatory
procedural requirements in particular, which guarantee fairness and transparency
in the process to be followed and for adjudication of claims of both sides. The
nature of inquiry before the Family Court is, indeed, adjudicatory. It is obliged to
resolve the rival claims of the parties and while doing so, it must adhere to the
norms prescribed by the statute in that regard and also the foundational principle
of fairness of procedure and natural justice.

188. HINDU MARRIAGE ACT, 1955 — Section 13(1)

(i)

(i)

Ground of divorce — Mental cruelty — Determination of — Held,
result of mental cruelty must be such that it is not possible to
continue with the matrimonial relationship — The degree of
tolerance will vary from couple to couple — Factors such as
level of education, status of parties and background to be
considered while determining sufficiency of alleged cruelty.
Ground of divorce — Mental cruelty — Wife made several
defamatory complaints against husband to his superior officers
— Resultantly, his career progression affected — Wife also made
complaints to other authorities and posted defamatory material
on other platform which harmed the reputation of husband -
Parties were highly educated, wife a faculty in Govt. PG College
with PhD degree and husband, an army officer with M.Tech.
degree — Held, husband cannot be expected to continue with
the matrimonial relationship and it is definite case of cruelty
inflicted by wife against husband.

f&=g_ faarz aferfem, 1955 — a=T 13(1)

@

(ii)

faae—fa=8T &1 smaR — AFfie gHrar — fefer — sfifeiRa,
AR AT T 9RO THT BI4T A1f2Y & daifad dae IR k@1
THT 7 g — GRwar &1 R Jarda—Jre A =1 21 — R @ Wk,
gHHRI B drEfeie Reafd 3k govqfl oid aR$ Si¥a &Hrar a1
gfwar &1 frefer axd w99 ffar ¥ fod o anfeu

faare—fa=8T &1 MR — 7RIS FHar — e 7 9fd & faog S9@
afss JAfHIRAT B B IYATSHD RHEAd B — TRITRGHY, D
HRAR B wrfar goTfad g8 — il A o= if¥ratiRal &t Rieora a1
IR I H9 W AGASHS AR die &1 foad ufa a7 ufaser &1
TS 3T — UGTHR Sod RIfE o, vl figas) A & arer wrwa
ISl efds § ¥&/ 9w off 3R ufd wics U & wrer 9 4
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Joydeep Majumdar v. Bharti Jaiswal Majumdar

Judgment dated 26.02.2021 passed by the Supreme Court in
Civil Appeal No. 3786 of 2020, reported in (2021) 3 SCC 742
(Three Judge Bench)

Relevant extracts from the judgment:

For considering dissolution of marriage at the instance of a spouse who
allege mental cruelty, the result of such mental cruelty must be such that it is not
possible to continue with the matrimonial relationship. In other words, the wronged
party cannot be expected to condone such conduct and continue to live with
his/her spouse. The degree of tolerance will vary from one couple to another
and the Court will have to bear in mind the background, the level of education
and also the status of the parties, in order to determine whether the cruelty
alleged is sufficient to justify dissolution of marriage, at the instance of the
wronged party. In Samar Ghosh v. Jaya Ghosh, (2007) 4 SCC 511, this Court gave
illustrative cases where inference of mental cruelty could be drawn even while
emphasising that no uniform standard can be laid down and each case will have
to be decided on its own facts.

The materials in the present case reveal that the respondent had made
several defamatory complaints to the appellant’s superiors in the Army for which,
a court of inquiry was held by the Army authorities against the appellant. Primarily
for those, the appellant’s career progress got affected. The respondent was
also making complaints to other authorities, such as, the State Commission for
Women and has posted defamatory materials on other platforms. The net
outcome of above is that the appellant’s career and reputation had suffered.

When the appellant has suffered adverse consequences in his life and
career on account of the allegations made by the respondent, the legal
consequences must follow and those cannot be prevented only because, no
court has determined that the allegations were false. The High Court, however,
felt that without any definite finding on the credibility of the wife’s allegation, the
wronged spouse would be disentitled to relief. This is not found to be the correct
way to deal with the issue.

Proceeding with the above understanding, the question which requires to
be answered here is whether the conduct of the respondent would fall within the
realm of mental cruelty. Here the allegations are levelled by a highly educated
spouse and they do have the propensity to irreparably damage the character
and reputation of the appellant. When the reputation of the spouse is sullied
amongst his colleagues, his superiors and the society at large, it would be difficult
to expect condonation of such conduct by the affected party.
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The explanation of the wife that she made those complaints in order to protect
the matrimonial ties would not in our view, justify the persistent effort made by her to
undermine the dignity and reputation of the appellant. In circumstances like this,
the wronged party cannot be expected to continue with the matrimonial relationship
and there is enough justification for him to seek separation.

Therefore, we are of the considered opinion that the High Court was in
error in describing the broken relationship as normal wear and tear of middle
class married life. It is a definite case of cruelty inflicted by the respondent
against the appellant and as such enough justification is found to set aside the
impugned judgment of the High Court and to restore the order passed by the
Family Court. The appellant is accordingly held entitled to dissolution of his
marriage and consequently the respondent’s application for restitution of conjugal
rights stands dismissed.

189. HINDU MARRIAGE ACT, 1955 — Section 13-B(2)
Waiver of period — The statutory period mentioned in the section
13-B(2) may be waived by the Court after its satisfaction in case of
mutual consent.

f&=g_ faare siferf™, 1955 — aRT 13—A(2)

A B B — AR §RT ATIH Fedfa & gl ¥ Ul "gfic &
T ORT 13—W(2) ¥ Ieafaa danfie @fy § 8 < o &l 2 |
Swati Singh Parmar v. Vinay Pratap Singh

Judgment dated 24.03.2021 passed by the High Court of Madhya

Pradesh in Miscellaneous Petition No. 960 of 2021, reported in 2021
(1) ANJ (MP) 313

Relevant extracts from the judgment:
Where the court dealing with a matter is satisfied that a case is made out

to waive the statutory period under Section 13-B (2), it can do so after considering
the following [Amardeep Singh v. Harveen Kaur, (2017) 8 SCC 746]:

(i) the statutory period of six months specified in Section 13-B(2), in addition
to the statutory period of one year under Section 13-B(1) of separation of parties
is already over before the first motion itself;

(ii) All efforts for mediation/conciliation including efforts in terms of Order
32-A Rule 3 CPC/Section 23(2) of the Act/Section 9 of the Family Courts Act to
reunite the parties have failed and there is no likelihood of success in that
direction by any further efforts;

(iii) The parties have genuinely settled their differences including alimony,
custody of child or any other pending issues between the parties;

(iv) The waiting period will only prolong their agony.
[ ]
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190. HINDU SUCCESSION ACT, 1956 — Section 8

COMPANIES ACT, 2013 — Sections 241 and 242

(i) Dispute as to succession of shares of company — Jurisdiction
of Civil Court or NCLT — Held, question of right, title and interest
is essentially adjudication of civil rights between the parties —
Civil Court has the jurisdiction to entertain such disputes.

(ii) Succession — Disowning of son by father or family — Effect of —
Held, mere disowning of son does not deprive a son any right
in property to which he is otherwise entitled to under law.

fag SR affraw, 1956 — oRT 8

ST A9, 2013 — €RIC 241 U9 242

(i) o & AR & SWTHR &1 fqare — Rufae AT 3Frerar
Tl &1 ARG R — SR, Wd SR f’d &1 ye9 awa:
TgeRI @ 70 & Rifaa fSreRt &1 fAvfaa @ — 99 faare = faar
B3 B AfreRar Rifae =mareaa a1 21

(i) STRIEHR — fUar a1 IRAR §RT I3 ST ATT B T Y9G — TR,
AT Y3 &I AT B € g3 &l 39 GuRd o S A i 4 dfaa
8l fopar oI "dar @ foraer 98 sgen faftr sgar e 2 |

Aruna Oswal v. Pankaj Oswal and ors.
Judgment dated 06.07.2020 passed by the Supreme Court in
Civil Appeal No. 9340 of 2019, reported in (2020) 8 SCC 79

Relevant extracts from the judgment:

It is admitted by respondent 1 that he was not involved in day-to-day affairs
of the company and had shifted to Australia to set up his independent business
w.e.f. 2001. His grievance is that the family had not recognised him as holder of
the one-fourth shares. They were registered in the ownership of his mother
Mrs. Aruna Oswal; that also he had submitted to be an act of oppression. He
acquired 0.03% share capital after filing of the civil suit, otherwise he was not
having any shareholding in M/s Oswal Agro Mills Ltd.

In Sangramsinh P. Gaekwad v. Shantadevi P. Gaekwad, (2005) 11 SCC 314, it
was held that the dispute as to inheritance of shares is eminently a civil dispute
and cannot be said to be a dispute as regards oppression and/or mismanagement
so as to attract the Company Court’s jurisdiction under Sections 397 and 398.
Adjudication of the question of ownership of shares is not contemplated under
Section 397.

In view of the aforesaid decision in Sangramsinh (supra), we are of the
opinion that the basis of the petition is the claim by way of inheritance of 1/4®
shareholding so as to constitute 10% of the holding, which right cannot be
decided in proceedings under Sections 241/242 of the Act. Thus, filing of the
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petition under Sections 241 and 242 seeking waiver is a misconceived exercise,
firstly, respondent 1 has to firmly establish his right of inheritance before a civil
court to the extent of the shares he is claiming; more so, in view of the nomination
made as per the provisions contained in Section 71 of the Companies Act, 2013.

The question of right, title, and interest is essentially adjudication of civil
rights between the parties, as to the effect of the nomination decision in a civil
suit is going to govern the parties’ rights. It would not be appropriate to entertain
these parallel proceedings and give waiver as claimed under Section 244 before
the civil suit’s decision.

X X X

Merely disowning a son by late father or by the family, is not going to deprive

him of any right in the property to which he may be otherwise entitled in

accordance with the law. The pertinent question needs to be tried in a civil suit
and adjudicated finally, it cannot be decided by NCLT in proceedings in question.
[ )
191. INDIAN PENAL CODE, 1860 — Sections 34, 201, 302, 342, 364 and 365
EVIDENCE ACT, 1872 — Section 6
Murder — Abduction — There should be no interference in conviction
when it was proved beyond reasonable doubt that deceased was
last seen with the accused and in the course of investigation,
ransom letter was also discovered at the instance of accused and
dead body of deceased was also found in the room of accused.

ARG gvs GfEdTl, 1860 — €IRTY 34, 201, 302, 342, 364 U4 365
arey rferf-raH, 1872 — ©IRT 6

BT — USRI — o4 faagaad dag 9 R I8 rfga - f&an mar & &
qaa AT IR AT & AT @M AT o7 IR ITHEAE B IR G
o+ (fBAdY) Faeh vz +ff aIiffRgaa | uta S 9=yt A = o @ik
qdd &1 IRR A APgad @ & R § i A1 a9 vl aRRerfaal § @)
T3 <ivfifg # I8 gwaay @) fear s arfev |

Sachin Vishnu Prasad Namdeo v. State of Madhya Pradesh
Judgment dated 09.03.2021 passed by the High Court of Madhya

Pradesh in Criminal Appeal No. 1407 of 2014, reported in 2021 CriLJ
2129 (DB)

Relevant extracts from the judgment:

The facts that the appellant was last seen in the company of the deceased
and that the letter of ransom was recovered on his instance, were rightly found
proved by the trial Court. This leaves no scope for interference in the finding of
guilt recorded by the trial Court.
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Recovery of a letter written to demand money to release the abductee is
more than enough to establish the motive and clean antecedent cannot be a
ground for acquittal. Therefore, both these grounds taken by the appellant are
also not helpful for him.

192. INDIAN PENAL CODE, 1860 — Sections 107 and 306
Abetment of suicide — When the abetted follows such course of
action which was intended or desired by the abettor, then only
conviction of the accused can be held for abetment of the offence
but this must be proved beyond reasonable doubt by the
prosecution.

ARA gve |iEdr, 1860 — &IRIY 107 Y4 306

JATHEAT BT IR — od g R Yl SrRRAArE) &1 R0 &l 2 <l &
guG gRT ATefyd srerar yaifad oft, o9 aft aiftgea a0 <iwfufsg
JURTT S FHYRT B8g DI Ol bl 2 UR=g, ARG gRT 39 fdFagad Gag
| W Ia wifyd fear s anfag |

Shivcharan v. State of Madhya Pradesh

Judgment dated 20.01.2021 passed by the High Court of Madhya
Pradesh in Criminal Appeal No. 8469 of 2019, reported in 2021
CriLJ 1772

Relevant extracts from the judgment:

As regards the offence of abetment of suicide punishable u/s 306 IPC, it is
imperative that it must satisfy the ingredients of Section 107 of IPC. The
ingredients of abetment are given in Section 107 IPC. Abetment can be effected
by three means:

(a) By instigation

(b) By illegal act or omission pursuant to a conspiracy, and

(c) By participation.

The offence of abetment falls in the category of “Inchoate Offences”. In
criminal jurisprudence, inchoate offences are a species which are also known
as “incomplete” or “incipient offences”. Those guilty of the same fall under
Principals in the Second degree (present at the scene of occurrence and
“assisting” or “instigating” the principal offender) or Third degree (as in a
conspirator or instigator - not present at the scene of occurrence) and may be
guilty even where the principal offence intended has not attained fruition. In
such offences, what remains inchoate or incomplete is the principal offence
intended. However, the abettor may still be liable for punishment as the offence
of abetment is complete against the abettor. Besides the offence of abetment,
the other offence is “attempt” which also falls under this category of offences.
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Instigation is the actus reus by the abettor on the abetted, where the abettor
intends/desires or has sufficient knowledge, that the abetted would follow a
particular course of action, in the manner desired or intended by the abettor. It
is only in such a circumstance, proved beyond reasonable doubt by evidence,
that the accused can be held guilty of having abetted the offence.

193. INDIAN PENAL CODE, 1860 — Sections 120-B and 302
EVIDENCE ACT, 1872 — Sections 3, 8, 10 and 106
APPRECIATION OF EVIDENCE:
Murder — Circumstantial evidence — Application of motive, last seen
theory, criminal conspiracy and burden of proof; explained -
Deceased was newly wedded bride and was returning to her
parental home as pillion rider on the scooter with her brother-in-
law accused-S — Allegedly, on the way she was ambushed and taken
to a sugarcane field by two armed miscreants and shot from close
range and looted — Accused-S then drove the scooter to deceased’s
parental home, informed her father about the incident and returned
to his home and informed his brother and father, who are
co-accused persons — FIR was lodged by father of deceased against
accused persons alleging maltreatment of deceased — Prosecution
relied upon motive, last seen, criminal conspiracy and burden of
proving facts within knowledge - Held, accused-husband was
unhappy with deceased wife for her looks does not provide strong
enough motive to conspire to kill her — Accused-S never fled and
on being confronted with armed miscreants, chose to not to be
valiant and drove down to inform deceased’s father; this is a
plausible human conduct — Evidence on record does not establish
any agreement between accused persons, therefore, conspiracy
cannot be inferred — In absence of any acceptable evidence against
accused, burden cannot be shifted on accused with aid of Section
106 — Several components are missing in the chain of circumstantial
evidence; accused persons held, are entitled to acquittal.

ARAII gvs |iEdl, 1860 — &IRT 120— U4 302

are JferfraH, 1872 — ©IRT 3, 8, 10 Y4 106
qred oI AT d:

g1 — URRefIS= w1ea — 2g®, AW IR |11 Q@ 1, ITuRIeS
YS$IF U4 9qd ® R & RIGTd 31 gAisdr G9eis T8 — JadT Jafaarted
gg off SR 31U+ QIR AP Ia—TH & 1T e ¥ U Igd =R dic @)
off — g wu @ W A <1 FRARET AN gRT S€ UH T & ©d
H o ST AT 3R A9dS | Ml ARG ¢ BIRd B — AR Fa—gd
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HAPT B AAT—UAT & BR hHex o 1, I f4ar &1 aer &1 ga-r <
IR 39 =R dted IuA ATg 3R far 1 gfaa fear, o we—sifgaa &
— qa®T & far gRT v Yo Ruid o w3 138 S At g aaor gRy
AT AT GRATER BT &Y AT — AR 3 2qgd, AT IR arer
G ST, ARG T8I 3R 91 & Hlax & a1 &I 91fad I+ d 9R
R feRar <o — seeRRa, affgea—afa @1 gaer ol @1 gazar 4@
JYEAT S AR $T T893 a1 & folg G yaal agd Scu—~ A8l Bl
? — I gaa—vd &+ T AR 3R e g @ 9T B9 W) 39
B3 d8Igyl Tl famr &1 g9 f6ar ik gae & far & gfaa a3 @
fore =l AT, T Ue U™ HFG IAERVT @ — JAfAE R IS Wied
AfgHIT & Aeg fudfl weAfa @ venfya 7€ st ?, gafery, vsaT @1
A 2] T T Goball @ — 3Afg<h o faog fodl ) ward g @
I H GRT 106 B HERIAT ¥ AT IR Fd HT AR RIATART T2l fHar
ST ¥hdl & — URRfIS=T e 31 g@ell 4 d3 ucad JJuied &, Id:
AFRFToT SIwfad @ U 2 |

Surendra Kumar and anr. v. State of U.P.

Judgment dated 20.04.2021 passed by the Supreme Court in Criminal
Appeal No. 449 of 2021, reported in AIR 2021 SC 2342 (Three Judge
Bench)

Relevant extracts from the judgment:

The appellants are brothers and are residents of Mahal Village in Meerut
District. The appellant No. 2 Ramveer was married on 13.5.1993 to Kamla Rani,
whose parental home was in the neighboring village of Phlawada. On 8.8.1993
Kamla Rani, after spending some days with her parents was returning back on
the scooter driven by her brother in law Surendra Kumar (appellant No. 1).
Some minutes after they started the journey, two armed miscreants on the road
between Phlawada and Bathnor ambushed the scooter near the forested area
and took Kamla Rani to the roadside sugarcane field of Quasim Ali and shot her
from close range and robbed her of the gold and silver ornaments worn on her
person. Surendra Kumar then rode the scooter to village Phlawada to inform
Baldev, the father of Kamla Rani about the incident. The scooter was left behind
with Kamla Rani’s father and Surendra then returned to his own village and
informed his brother and other family members in the matrimonial home of the
deceased, at Village Mahal. Both brothers accompanied by their father,
thereafter rushed to the police station. Around the same time, Dhan Singh
(PW-1) and Karamveer (PW-2), who were near the site of incident, after hearing
the sound of firing went towards the field and they noticed two miscreants (not
appellants), removing ornaments from the body of Kamla Rani. The PW1 and
PW2 accosted the looters but showing arms, both looters fled from the scene.
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The FIR of the incident (which took place around 4.45 pm) was filed at
5.30 pm by Baldev Singh (father of the deceased Kamla Rani) at the Phlawada
Police Station. Meanwhile, the appellants and their father Om Prakash also
reached the Police Station. Since, maltreatment of the deceased in the
matrimonial home was alleged in the FIR, the Appellants were detained in the
police lock up and four days later, the police formally arrested all three, on
charge of conspiracy and murder. In course of investigation, the police also
arrested Rajveer and Shiv Kumar alias Pappu, suspecting them to be the two
unknown robbers seen by PW1 and PW2, in the act of removing ornaments
from the person of the deceased Kamla Rani.

In any case, even Ramveer’s dissatisfaction with his wife may not provide
an acceptable and strong enough motive for the husband to conspire and Kkill
Kamla Rani. This is pertinent since no role whatsoever is attributed to the husband
by the evidence on record. Ramveer may or may not be having a cordial relation
with the deceased but it can’t be said with certainty that killing her was the only
option available to him to avoid the company of the deceased.

We may now examine the role and conduct of the appellant No. 1 Surendra
Kumar who was escorting the deceased from her parental home on his scooter
and is the last person seen in the company of the deceased. The Court below
however has relied upon Section 106 of the Indian Evidence Act to connect him
with the crime. This according to us was the incorrect approach inasmuch as
the burden to prove the guilt is always on the prosecution and cannot be shifted
to the accused by virtue of Section 106 of the Evidence Act.

The next issue to be considered is whether there was any suspicious
conduct of the appellant Surendra Kumar after the incident. Soon after the
scooter was ambushed and Kamla Rani was shot dead, the appellant Surendra
Kumar straight away rode the scooter to Phlawada village to inform Baldev, the
father of the deceased. The post occurrence meeting between the deceased’s
father Baldev and Surendra, can be gathered from the fact that in the FIR lodged
within half an hour of the incident, Baldev had specifically mentioned about
absence of injuries on Surendra. The question is whether failure of the brother-
in-law to confront the armed attackers and not suffer any injury thereby, can be
a circumstance to implicate him. The reaction of withesses who see violent crime
can vary from person to person and to expect a frightened witness to react in a
particular manner would be wholly irrational. Equally dangerous would be the
approach of the Courts to reach certain conclusion based on their understanding
of how a person should react and to draw an adverse inference when the reaction
is different from what the Court expected.

Another key link in the chain of circumstances to connect Surendra with
the murder was the fact that he was the last person to be seen alive with Kamla
Rani and his alleged unnatural conduct after the incident. On being confronted
with the armed miscreants, Surendra perhaps was too intimidated to offer any
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fight or resistance. The accused did not try to do anything valiant at the place of
occurrence and instead straight away drove down to inform the deceased’s
father, at his village. With this information, Baldev managed to lodge the FIR.
The police seized the scooter the next day from Baldev’s residence. The scooter
was a dowry gift and following the death of the newly married Kamla Rani,
Surendra might have considered it appropriate to entrust the scooter to the
deceased’s father. The FIR and the scooter seizure memo (Exbt. Ka-2) clearly
show that Surendra did not run away as it has been assumed by the courts
below. Confronted by the armed robbers, Surendra may not have counter
attacked to invite injury upon himself but this by itself can’t be construed as
suspicious conduct. Yet his post incident conduct was found to be suspicious
enough by the courts below, to link him with the murder. In the present case, no
criminal act is attributed to Surendra and conspiracy between him and the two
armed miscreants is not shown. Therefore to link the appellant with the murder
is nothing more than a matter of surmises and conjectures.

Similarly for the husband Ramveer, there is no direct evidence to establish
his role in the incident. As his conviction is entirely based on a conspiracy theory,
it is essential to determine whether there was an agreement between the parties
for doing an unlawful act and it must emerge clearly from evidence that there
was meeting of mind towards a common goal between Ramveer and his brother
and also between Ramveer and the two armed robbers. The case evidence on
record does not however establish any such agreement between Ramveer and
the other accused. Conspiracy is a matter of inference and inference must be
based on solid evidence. In case of any doubt the benefit must inevitably go to
the Accused. The 2nd appellant’s conviction simply because of his dislike for
the deceased, even if accepted to be correct, would not in our opinion be justified
in the absence of any evidence either direct or of conspiracy, to link him with the
crime.

194. INDIAN PENAL CODE, 1860 — Section 302

EVIDENCE ACT, 1872 — Sections 3 and 8

APPRECIATION OF EVIDENCE :

(i) Related witness — Credibility — Being related to the deceased
does not necessarily mean that they will falsely implicate
innocent persons — The testimony of the related witness, if
found to be truthful, can be the basis of conviction.

(ii) Enmity - If the witnesses are otherwise trustworthy, past enmity
by itself will not discredit any testimony — In fact the history of
bad blood gives a clear motive.

YRAI gvs Giadr, 1860 — SIRT 302
re ISy, 1872 — ¢RIV 3 U4 8
|A1Ed BT JATH:

JOTI JOURNAL - AUGUST 2021 - PART Il 249



() <del Tl — favgaaar — qae @ G9eh 9 @1 3ref navas wu A
g 921 @ o 9 fciy aafeaar & fiear sifera s — Aqeh el ot
e afe gQaar 9 Jad 918 adl 2, a1 iuRifE 1 e 8 adbd!
=

(ii) <forer — afe wrefiror arwen favgw-ia =f, ot gyd Ifer oo oy #
ST e B AfATaE-1a 121 Bl @ — aread ¥ qd ruet Iforer a1
e e W 3gs qar 2|

Karulal and ors. v. State of M.P.

Judgment dated 09.10.2020 passed by the Supreme Court in Criminal
Appeal No. 316 of 2011, reported in ILR (2020) MP 2524 (SC) (Three
Judge Bench)

Relevant extracts from the judgment:

The testimony of the related witness, if found to be truthful, can be the
basis of conviction and we have every reason to believe that PW3 and PW12
were immediately present at the spot and identified the accused with various
deadly weapons in their hands.

If the witnesses are otherwise trustworthy, past enmity by itself will not
discredit any testimony. In fact the history of bad blood gives a clear motive for
the crime. Therefore this aspect does not in our assessment, aid the defence in
the present matter.

195. INDIAN PENAL CODE, 1860 — Section 302

EVIDENCE ACT, 1872 — Section 3

APPRECIATION OF EVIDENCE:

(i) Contradiction; when not material — Prosecution version states
that there was head injury — Injured eye-witnesses deposed
that there was no head injury — Post mortem report indicates
injury on lower back side of the head — Deceased was assaulted
with axe when moving on motorcycle — Held, it cannot be
expected that deceased has to be hit on centre of the head -
Contradiction is not material.

(ii) Non-seizure of vehicle and gold chain of one victim - Effect -
Held, where testimony of key witnesses is found consistent,
natural and trustworthy, omission of seizure is no ground to
discredit them.

YRAI gvs Giadr, 1860 — SIRT 302
ey Jfafrr9, 1872 — 9IRT 3
qred B oAl d:
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JTed dgaell |IltrEl 9 oA & f& RR A $ig ale 78] off — v
Tdeqer gfode RR @ fga R ¥ 9l &1 doa adft @ —
AieATEfhd R Iad 99 Jdd R Foalel 4 sqa1 fhar 1am o1 —
TR, I8 A& T2l DI Sl ahdl 2 [ Jad & R & $5 IR U8R
forar T 8 — faRtam Agayef T 2
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Kalabhai Hamirbhai Kachhot v. State of Gujarat
Judgment dated 28.04.2021 passed by the Supreme Court in Criminal
Appeal No. 216 of 2015, reported in AIR 2021 SC 2327

Relevant extracts from the judgment:

The submission of the learned Counsels, that there was no head injury, as
deposed by PWs-18 and 19 on the deceased and also as per the postmortem
report, as such the deposition of PWs-18 and 19 is to be discarded, cannot be
accepted for the reason that the postmortem report indicates injury on the lower
back side of the head. An attempt was made to assault the deceased with an
axe. We cannot expect that it has to be hit on the centre of the head. It has
fallen on the lower back side of the head, same is evident from the postmortem
report. At this stage, it is to be noted, that the attack was made on the deceased
and injured, when they were moving on motor cycle. As such, it cannot be said
that merely because there is no injury on the centre of the head, the testimony
of PWs-18 and 19 is to be discarded. The doctor who has conducted the post
mortem, has also clearly stated in his deposition that all injuries which were
noticed on the deceased were ante mortem.

XXX

The omissions like not seizing the motorcycle and also not seizing the gold
chain of one of the victims, by itself, is no ground to discredit the testimony of
key withesses who were examined on behalf of the prosecution, whose say is
consistent, natural and trustworthy.

196. INDIAN PENAL CODE, 1860 — Section 302

EVIDENCE ACT, 1872 — Sections 3, 8 and 134

APPRECIATION OF EVIDENCE:

(i) Murder trial — Motive; absence of — Effect — Where there is
direct evidence in the form of trustworthy and reliable
eye-witnesses, absence of motive is insignificant.

(ii) Non-examination of independent witnesses — Effect of — Held,
where eye-witnesses have fully supported the case of
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prosecution and are found to be trustworthy and reliable, non-
examination of independent witnesses is not fatal to the case
of prosecution.

(iii) Correction in deposition sheet — In cross-examination the
words “not true” were struck off and overwritten as “it is true”
— Effect and appreciation — Held, entire paragraph is to be read
and not a truncated statement — Instantly, suggestion was given
to eye-witness that he was not present in the village and
reached there after receiving the information — Correction in
deposition sheet suggests that he admitted it to be true -
Supreme Court rejected the contention that witness accepted
that suggestion in the light of contents of the entire paragraph.

AR <vs WfEdr, 1860 — €T 302

1&g JAffrad, 1872 — GIRIC 3, 8 U4 134

A& BT JeATd:

(i) =TT BT AHAT — D D AHE BT YT — el g¢ X fazaa-i
gt wiftral @ ©u A ucae yIoT 81, 981 2qd &1 IV AsdsH
BT 2 |

(ii) ad=a ATfaRn &1 oA 9 AT — Y99 — I[qETRa, Sl degasf
aiferal A AfeE & A &1 g gl fear 8 ik 9 g9 ud
faegafg urg w1q &Y, 9l wW@ad Wiy &1 9heor T S AT
@ A @ oy gmae aE 2

(iii) sa= ¥fic 4 garR — gfoudieor § “Tad 27 sl Bl BIc HRHEI
2 3 ©U A AfdreRaa fHar rar — yvra iR Jeaied — s@enia, g
RATE g1 ST A1fey 51 f& U@ Biel ared — gxavd drTd 4, dggaefl
q1efl &1 gerd f&ar w1 & 98 g § G281 o1 R A e & 99
981 ygal — 99 e ¥ I8 gur fear 1 f6 wefl 3 59 9 9
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3w R fear & weft 7 Saa gama e fear o)

Guru Dutt Pathak v. State of Uttar Pradesh

Judgment dated 06.05.2021 passed by the Supreme Court in Criminal
Appeal No. 502 of 2015, reported in AIR 2021 SC 2257

Relevant extracts from the judgment:

So far as the submission on behalf of the accused that no motive has been
established and proved is concerned, the High Court has elaborately dealt with
the same. The High Court has rightly observed that when there is a direct evidence
in the form of eyewitnesses and the eyewitnesses are trustworthy and reliable,
absence of motive is insignificant.
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One another ground given by the learned trial Court while acquitting the
accused was that no independent witness has been examined. The High Court
has rightly observed that where there are clinching evidence of eye-witnesses,
mere non-examination of some of the witnesses/independent witnesses and/or
in absence of examination of any independent witnesses would not be fatal to
the case of the prosecution.

In the case of Manjit Singh v. State of Punjab, (2019) 8 SCC 529, it is observed
and held by this Court that reliable evidence of injured eyewitnesses cannot be
discarded merely for reason that no independent witness was examined.

In the recent decision in the case of Surinder Kumar v. State of Punjab,
(2020) 2 SCC 563, it is observed and held by this Court that merely because
prosecution did not examine any independent witness, would not necessarily
lead to conclusion that Accused was falsely implicated.

In the case of Rizwan Khan v. State of Chhattisgarh, (2020) 9 SCC 627, after
referring to the decision of this Court in the case of State of H.P. v. Pardeep
Kumar, (2018) 13 SCC 808, it is observed and held by this Court that the
examination of independent witnesses is not an indispensable requirement and
such non-examination is not necessarily fatal to the prosecution case.

Applying the law laid down by this Court in the aforesaid decisions to the
facts of the case on hand and when, as observed by the High Court, the
prosecution witnesses have fully supported the case of the prosecution, more
particularly PW2 & PW4 and they are found to be trustworthy and reliable, non-
examination of the independent witnesses is not fatal to the case of the
prosecution. Nothing is on record that those two persons, namely, Shiv Shankar
and Bhagwati Prasad as mentioned in the FIR reached the spot were mentioned
as witnesses in the chargesheet. In any case, PW2 & PW4 have fully supported
the case of the prosecution and therefore non-examination of the aforesaid two
persons shall not be fatal to the case of the prosecution.

We have carefully gone through the depositions of PW2 & PW4 who can
be said to be the star witnesses and they are the eyewitnesses to the incident.
From the deposition of PW2 (Hindi version, para 9), learned Counsel appearing
on behalf of the Appellant has vehemently submitted that the said witness has
specifically admitted that at the night of the incident, he was at 291, Malviya
Nagar and after receiving the information he reached at the spot. However,
there is an overwriting in para 9 and the words “not true” have been struck off
by pen and what is overwriting is “it is true”. Who made this overwriting is difficult
to say at this stage? Even the aforesaid was not even pointed out and/or
submitted before the learned trial Court or even before the High Court. However,
if we read the entire para 9 as a whole, it is very difficult to accept that he
admitted that he was not present in the village in the morning and therefore his
presence can be doubted.
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197. INDIAN PENAL CODE, 1860 — Section 302
EVIDENCE ACT, 1872 — Section 3
Murder — Motive — No importance should be given to factum of
motive when prosecution is able to prove beyond reasonable doubt
the charge of murder against the accused by clear and material
evidence.

ARdT qus diddr, 1860 — €IRT 302

e Jferad, 1872 — ORT 3

BT — 2D — 94 AT & faIvg &1 & ARIY S ARG e R
qifedsd A& g1 fdagad das 9 W Hifad B o9& 8l a9 eqd Dl
P13 W@ 11 faar o Ay |

Rahul v. State of Haryana

Judgment dated 03.03.2021 passed by the Supreme Court in Criminal
Appeal No. 262 of 2021, reported in 2021 CriLJ 2100

Relevant extracts from the judgment:

If we closely scrutinize the oral evidence on record coupled with the
documentary evidence, we are of the considered view that there is a complete
chain of evidence which would lead to irresistible conclusion that the appellant
accused has committed the offence and none else. Even the recoveries are
sufficiently proved with the cogent evidence.

The material evidence on record produced by the prosecution has been
further corroborated by call details of mobile phones of Ramesh, Ashok Kumar
and Jitender and such call details have been proved by the statement of PW-
14. Further, it is also well settled that if other evidence on record clearly
establishes that the deceased was murdered by the appellant by using firearm,
the factum of motive loses its importance.

198. INDIAN PENAL CODE, 1860 — Section 324

CRIMINAL PROCEDURE CODE, 1973 — Section 320

(i) Weapon of offence “likely to cause death” — Whether wooden
lathi and (police) baton can never fall under the category of
such weapon? Held, no — It depends on the manner of use of
the wooden /athi and baton.

(ii) Compounding of offence — Grant of leave by Court — Guiding
factors for Court to grant or refuse the leave; explained — Held,
nature of offence, its effect on society and abuse of public
office are the relevant considerations for the Court — Instantly,
police officers brutally beaten the deceased with lathi and baton
causing his death in police station — Held, these offences cause
a sense of fear in entire society, thus, leave to compound
refused.
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YRII gvs Gfadr, 1860 — ©IRT 324

qus yfebar wfear, 1973 — &RT 320

(i) <mpHe Py frEd g HIRT BT AT &l — T dAdbs! DI
<rdl SR gferd &1 So1 o1 ol U EferaR &) Ao A 71 3 "abd 27
affeiRa, € — a8 ao< 3 A AR L B STAT B WD W
fordR Fvar 2

(ii) IR BT THA — WA gRI IqAfT @ G — T
§R1 IFAfT <1 JAqar 9 <9 @ fay qriesie dR$ GH=MY MY —
affeiRa, sraRTe @ uefa, ¥99 9 ST 94919 MR AP 9q BT
FRUINT AT & fog yfiie oRe @ — g&id 4 4 gferd
IfrEIRAT 7 Jas & A MR e 4 aveHht 4 dier, raw gfew
o A IS Y Bl TS — ARG, TH RTe R G919 H 4G B
ATGT IA A 2, 3d: I B AN EfHR B T |

Pravat Chandra Mohanty v. State of Odisha and anr.
Judgment dated 11.02.2021 passed by the Supreme Court in Criminal
Appeal No. 125 of 2021, reported in (2021) 3 SCC 529

Relevant extracts from the judgment:

Emphasis of the learned counsel for the appellants is that only lathi and
wooden baton were alleged to have been used as weapons of offence, use of
which weapons cannot be said to be likely to cause death. MO-IV was a bamboo
lathi and MO-VII was a wooden baton. Section 324 IPC uses the examination of
“weapon of offence”. The submission cannot be accepted that use of wooden
lathi and baton are weapons which are not likely to cause death. Wooden lathi
and baton are the weapons which are usually possessed by the police and the
submission cannot be accepted that the injuries cannot be caused by wooden
lathi and baton which may cause death. It depends on the manner of use of the
wooden lathi and baton.

XXX

The grant of leave as contemplated by sub-section (5) of Section 320 is
not automatic nor it has to be mechanical on receipt of request by the appellant
which may be agreed by the victim. The statutory requirement makes it a clear duty
of the court to look into the nature of the offence and the evidence and to satisfy
itself whether permission should be or should not be granted. The administration of
criminal justice requires prosecution of all offenders by the State.

The question arises as to while granting leave of the court for composition
of offence, what is the guiding factor for the court to grant or refuse the leave
for composition of offence. The nature of offence, and its effect on society are
relevant considerations while granting leave by the court of compounding the

JOTI JOURNAL - AUGUST 2021 - PART Il 255



offence. The offences which affect the public in general and create fear in the
public in general are serious offences, nature of which offence may be relevant
consideration for the court to grant or refuse the leave. When we look into the
conclusion recorded by the trial court and the High Court after marshalling the
evidence on record, it is established that both the accused have mercilessly
beaten the deceased in the premises of the police station. Eleven injuries were
caused on the body of the deceased by the accused. As per the evidence of
PW 1, which has been believed by the courts below, the victim was beaten
mercilessly so that he passed stool, urine and started bleeding.

Present is a case where the offence was committed by the in-charge of
Police Station Purighat, as well as the Senior Inspector, posted at the same police
station. The police of a State is protector of law and order. The people look forward
to the police to protect their life and property. People go to the police station with
the hope that their person and property will be protected by the police and injustice
and offence committed on them shall be redressed and the guilty be punished.
When the protector of people and society himself instead of protecting the people
adopts brutality and inhumanly beats the person who comes to the police station, it
is a matter of great public concern. The beating of a person in the police station is
the concern for all and causes a sense of fear in the entire society.

We, thus, are of the considered opinion that present is a case where this
Court is not to grant leave for compounding the offences under Section 324 IPC
as prayed for by the counsel for the appellants. The present is a case where
the accused who were police officers, one of them being in charge of station
and other Senior Inspector have themselves brutally beaten the deceased, who
died the same night. Their offences cannot be compounded by the Court in
exercise of Section 320(2) read with sub-section (5). We, thus, reject the prayer
of the appellants to compound the offence.

[ J
*199.LAND ACQUISITION ACT, 1894 — Section 18

Land acquisition — Determination of compensation — Method of

cumulative annual increase; applicability of — It is one of the

methods of determining market value, but valuation based on sale
deed is normally the safest method.

A3t ST, 1894 — €IRT 18

Af aiftrrevr — yfaex &1 fefor — doft aiffe gfs @ vgfa ) yasaan
— I8 R Y FEiRa $371 &) o ugfa 2, g fasa fida & amar
W ATHT AR BU "9 R ugfa 2

Ved and anr. v. State of Haryana and anr.

Judgment dated 08.04.2021 passed by the Supreme Court in Civil
Appeal No. 1158 of 2021, reported in AIR 2021 SC 2056
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*200.LAND REVENUE CODE, 1959 (M.P.) — Section 110

201.

Mutation — Any registered sale deed cannot be set aside by revenue
authority on the ground of balance to be paid — Only competent
Civil Court can decide the legality of such registered document.

¥ IoTE wfedr, 1959 (A.9) — ©RT 110

ARRYT — Bis Woiecs A9 3 Ufawd HIrae 91T 89 & AR W)
o AfTH gRT IurRa TET fhar o1 G@ddr, ¢ oRTS A &)
derar &1 feiver a3 verw sifSreRar ara Rifae =amrarera g € fear s
qPhar 2 |

Ramdev Baba Developers and Builders Pvt. Ltd., Vardha v.
Asad Khan
Order dated 13.03.2020 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Petition No. 937 of 2019,
reported in AIR 2021 (NOC) 462 (M.P.)

[
MOTOR VEHICLES ACT, 1988 — Sections 2(30) and 147(1)
Motor Insurance — Owner — When any motor vehicle is under
possession of a person or corporation under a valid agreement
then such person or corporation is called the owner of the vehicle
— In such case without impleading the registered owner, the Tribunal
can pass award against the insurance company of such vehicle.

Aex I 3rfSrfraw, 1988 — €IRIT 2(30) Ud 147(1)

qrE_ &1 §1 — Wl — S BIg Al I U dd1fa gde & iaiia
fodft aafea a1 e @ anfoaer ¥ gar 2, 99 e afea ar foem &) s«
qTE BT WrHl HBT O1dl @ — U AW A a8 © foRes @il &1 UeaR
T 91T 3rferaror gRT U9 aresT @ 191 duh @ fawg Irars ailRa fear
SIT ghdT 2 |

Maya and ors. v. Kok Singh and ors.

Judgment dated 14.05.2019 passed by the High Court of Madhya

Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 1510 of 2009,
reported in 2021 ACJ 1187

Relevant extracts from the judgment:

After hearing arguments advanced by learned counsel for the parties and

perusing the record, certain facts are crystal clear that Insurance Policy Exhibit
D/5-C which is a certificate cum policy schedule bearing number LM-A-06 083195
makes a mention of name and address of the insured. It is also mentioned Smt.
Preeti Gupta wife 9 M.A. Nos. 1510/2009, 1595/2009, 1516/2009, 1512/2009, 1513/
2009 & CR No0s.141/2009 & 142/2009 of Shri P.N Gupta under agreement with M.D.
DVM, MPRTC, Gwalior (M.P.). Therefore, when this policy is read with the provisions
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contained under Section 2 (30) of the Motor Vehicles Act, defining “owner”, it is
crystal clear that even Insurance Company had accepted MPRTC to be the insured
and vehicle which was insured being run by MPRTC under agreement as is apparent
form the policy which was valid from 25.01.2007 to mid night on 24.01.2008 (Exhibit
D/5-C). Even otherwise, as per the definition of “owner”, even a person in possession
of the vehicle under that agreement is a owner, and therefore, non-impleadment
of Smt. Preeti Gupta registered owner is not fatal to the case of claimants, as
Road Transport Corporation of the State was impleaded as a party. There is no
definition of ‘registered owner’ under the Motor Vehicles Act and it only defines
an “owner”. Therefore, the objection in regard to non-impleadment of registered
owner deserves to be and is hereby rejected.

202. MOTOR VEHICLES ACT, 1988 — Sections 147, 185, 203 and 204

EVIDENCE ACT, 1872 — Sections 101, 102 and 106

(i) Drink and drive — Exclusion of liability of insurance company -
Whether presence of alcohol in excess of 30 mg per 100 ml of
blood is indispensable requirement to enable the insurance
company to invoke exclusion clause? Held, no — Alcohol-blood
level is not the only way to prove that a person was under the
influence of alcohol.

(ii) Drink and drive — Burden of proof in claim case — Driver was
smelling of alcohol in MLC — What was the nature and quantity
of alcohol consumed and place where it was consumed are
facts within the special knowledge of driver — It would be
disproportionately difficult for the insurance company to prove
these facts.

Aqrexa= A9, 1988 — €IIRIU 147, 185, 203 U4 204

ey srferfraH, 1872 — &RIY 101, 102 U4 106

(i) wfexT fiHx argst garT — I N @ TR &1 rast«T — Far ufa
100 ficiiclicr @ A 30 U™ 4 afSre rediza @1 SulRerfa
T S §IRT YT WS AN B @ oIy Afard smagaaar 27
sffeiRa, 28 — afer—7h TR 98 9ifdd &9 &1 v aieT 18l
2 fo @Is aafp afexr © wamg & o)

(ii) wfe=r e arEa g« — gHedr q@r & 9rTe § 9qd & AR —
THUAH] & FHI dTcid 9 AfSRT D e 311 R21 off — A=y &) uapfa 3R
=T 7 off 3R 98 AT 'l $9GT dad fHar 14w o, are arad &
faoiy 59 @ a2g & — 1 U © forg 591 a2al & arfad wxAr
IUTaEE w9 4 HfST BT |
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IFFCO Tokio General Insurance Company Ltd. v. Pearl
Beverages Ltd.

Judgment dated 12.04.2021 passed by the Supreme Court in Civil
Appeal No. 1526 of 2021, reported in AIR 2021 SC 2277 (Three Judge
Bench)

Relevant extracts from the judgment:

In regard to a claim involved in this case, we are of the view that there is
nothing in law which would otherwise disentitle the appellant from setting up the
case that the exclusion Clause would disentitle the respondent from succeeding.
As to whether it is a case of driving of the vehicle under the influence of the
alcohol is different matter, altogether. The requirement of Section 185 is in the
context of a criminal offence. While it may be true that if there is a conviction
u/s 185, it would, undoubtedly, fortify the insurer in successfully invoking Exclusion
Clause 2(c), is the reverse also true? We expatiate. If prosecution has not filed
a case u/s 185, that would not mean that a competent forum in an action alleging
deficiency of service, under the Consumer Protection Act, is disabled from finding
that the vehicle was being driven by the person under the influence of the alcohol.
The presence of alcohol in excess of 30 mg per 100 ml. of blood is not an
indispensable requirement to enable an insurer to successfully invoke the clause.
What is required to be proved is driving by a person under the influence of the
alcohol. Drunken driving, a criminal offence, u/s 185 along with its objective
criteria of the alcohol-blood level, is not the only way to prove that the person
was under the influence of alcohol. If the Breath Analyser or any other test is
not performed for any reason, the insurer cannot be barred from proving his
case otherwise.

X X X

Coming to the question again on burden of proof, insofar as the appellant-
insurer seeks to establish exclusion of liability is concerned, the burden of proof
is upon it, subject to what we hold.

In the context of question relating to burden of proof, in the case of this
nature, we cannot but notice section 106 of the Evidence Act. Section 106 of
the Evidence Act speaks of the burden of proving facts which are in the special
knowledge of the person. Section 106 of the Evidence Act reads as follows:

106. Burden of proving facts specially within knowledge — When any fact is
specially is within knowledge of any person the burden of proving that fact is
upon him.

This section enshrines the principle which conduces to establishing facts
when those facts are especially within the knowledge of a party. There can be
no doubt this is a salutary provision which applies to both civil and criminal
matters also.
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The respondent set up the case that the driver had not consumed any
alcohol. In the very next sentence, it is pleaded that further assuming that he
had consumed alcohol, as he was not intoxicated the exclusion Clause is not
attracted. When it came to affidavit evidence, however, the driver has not deposed
that he had not consumed intoxicating liquor. He has only stated that he was
neither under the influence of intoxicating liquor or drugs at the time of the
accident. In view of the evidence that pointed to the driver smelling of alcohol
and the absence of any evidence by even the driver that he has not consumed
alcohol and as even found by the National Commission, it would appear to be
clear that the car was driven by the driver after having consumed alcohol. In
such a case as to what was the nature of the alcohol and what was the quantity
of alcohol consumed, and where he had consumed, it would certainly be facts
within the special knowledge of the person who has consumed the alcohol. The
driver has not, for instance also, once we proceed on the basis that he has
consumed alcohol, indicated when he has consumed the alcohol. It would be
“disproportionately difficult” as laid down by this Court for the insurer in the
facts to have been proved as to whether the driver has consumed liquor on an
empty stomach or he had food and then consumed alcohol or what was the
quantity and quality of the drink (alcohol content) which would have been
circumstances relevant to consider as to whether he drove the vehicle under
the influence of alcohol.

[ J
*203.MOTOR VEHICLES ACT, 1988 - Section 166

Determination of Compensation — Income of deceased — Deduction

— Income of deceased means ‘gross income minus statutory

deductions’ — So the Tribunal can deduct tax from the salary of the

deceased and after this deduction, rest of the amount should be
treated as income of the deceased.

e SIfSIfras, 1988 — ©IRT 166

gfaax &1 fFeier — gae &) s — weidt — Jae @) sy @ arcad @
TIPS BSHAAT BT BISH Gl A" — I7d: BT §RT AP & da-
# @ B B Heldl B o ot @ AR VA Bkt & gwara 9 g afdn
$I JAD DI AR AT ST ATRY |

Jasoda and ors. v. Mahesh and ors.

Judgment dated 05.03.2020 passed by the High Court of Madhya

Pradesh in Miscellaneous Appeal No. 4241 of 2010, reported in 2021
ACJ 1256
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*204.MOTOR VEHICLES ACT, 1988 — Section 166

205.

Motor accident — Determination of compensation — Death claim -
Whether self-employed deceased is entitled to future prospects?
Held, yes — In case deceased is self-employed and below the age
of 40, 40% addition would be made to their income as future
prospects.

[National Insurance Co. Ltd. v. Pranay Sethi, (2017) 16 SCC 680 followed.]

e I, 1988 — €IRT 166
Hiewa  gHed — yfaar &1 FeiRer — 7 <mar — & @it gae
A BT GHIGAT YT B b1 AfTdRY 2?2 AfifreilRa, 8 — et qae
Wi Afed 81 U9 40 99 | & 3R P 8l, 981 SUD! AT A 40 yfaerd &1
gfg Afas & A9 S wU F B G|
[Fer7er eI &, forfd fa. gurg |t (2017) 16 v 680 Igafkd I]

Rahul Sharma and anr. v. National Insurance Company Ltd. and
ors.

Judgment dated 07.05.2021 passed by the Supreme Court in Civil
Appeal No. 1769 of 2021, reported in AIR 2021 SC 2255 (Three Judge
Bench)

MUNICIPAL CORPORATION ACT, 1956 (M.P.) — Section 401

CIVIL PROCEDURE CODE, 1908 — Section 80

LAND REVENUE CODE, 1959 (M.P.) — Section 117

(i) Determination of title — Burden of proof — Plaintiff in possession
since long time, various permissions granted in favour of him by
the State Authorities — The plaintiffs having established a high
degree of probability in their favour, the onus had shifted on the
defendants to prove the contrary, which they failed to discharge.

(ii) Khasra Entries — Evidentiary value — On the strength of Khasra
entries of certain years, State cannot claim title over the
disputed land as it is well settled that an entry in the revenue
records is not a document of title.

(iii) Non-issuance of notice u/s 401 — Effect — Objection as to non-
issuance of notice u/s 401 of the M.P. Municipal Corporation
Act, lost significance in the wake of the Corporation having
been issued notice u/s 80 of the CPC — Moreso, when the
defendants chose to remain reticent not only at the initial stage
but even after framing of issues.

TRurfer® i aferfraw, 1956 (.9.) — 9IRT 401
fafaer ufpar dfgarn, 1908 — =T 80
H—Tore Gfedr, 1959 (A.9) — &RT 117
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() va@ &1 fgiRer — ¥9a &1 AR — ard) @ 9T | A ¥ 2, Isa
IR §RT 9o & uel 9 fafr=1 srgafadl usw & 18 —
qIERTOT §RT 37U 9 ¥ I Avfl & dreaar wenmfia &) 18 @,
gfadera: gaTa $37 &1 Swrardd yfaardi T v falka giar @
o guf &3 ¥ 3 I%a @ |

(i) @ yfafcat — arftas You — 69 anf @ @ yfafeal & 9a w®
15y faarfed 4 wk Tacd &1 <mar 981 $R Gahdi, ST {6 g8 geenfia
? f& wore sifreat o @t ¥ gfafe @@ &1 swmaw T8 2

(iii) oRT 401 @ JAAMA GANM-UA ARl T HAT — YA — FAYLY
TRuTferd AR JAfRIFRA 3 aRT 401 @ Savid Yam—u3 A 7 fog
S ®Y ATIRT 39T e S WA @l <l @ wafe e & Rifaa
gfshar WiEdr &1 aRT 80 @& A Yar ux A faar 1 3R @8 +,
a9 Safe gREardi T 9 7 daa IR wWR 9 Aafg are ue faRfaa
foy o1 & Suxiad Hl #i9 T Wier fearn

State of M.P. and anr. v. Smt. Betibai (Dead) Through Her LRs.
and anr.

Judgment dated 08.10.2020 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in First Appeal No. 155 of 2001, reported
in ILR (2020) MP 2826

Relevant extracts from the judgment:

The learned trial Court, after appreciating the evidence on record found
that the defendants could not prove that the Army under the control of the then
Maharaja Scindia had not granted the disputed land as reward to Machal Singh,
Lal Singh and Bhagwan Singh for their services in Armed forces. They were
also bestowed with War Medal, Burma Star, Defence Medal and Scindia Medal.
The erstwhile Gwalior State later having merged in the Union of India, the orders
passed by Ruler thereof could only have been cancelled by the Government of
India and none else. However, there was nothing on record to show that the said
document (Ex.P/1) was ever cancelled by any order of the Government. The
plaintiffs having established a high degree of probability in their favour, the
onus had shifted on the defendants to prove the contrary, which they failed to
discharge (RVE Venkatachala Gounder v. Arulmigu Viswesaraswami and V.P, (2003)
8 SCC 752, referred to). Moreover, on the strength of Khasra entries of certain
years, the State cannot claim title over the disputed land as it is well settled that
an entry in the revenue records is not a document of title. Revenue Authorities
cannot decide a question of title (Faqruddin (Dead) through LRs. v. Tajuddin (Dead)
through LRs., (2008) 8 SCC 12, referred to). In this regard, the Apex Court in the
case of Suraj Bhan v. Financal Commr, (2007) 6 SCC 186 has held as under:
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“It is well settled that an entry in Revenue Records does
not confer title on a person whose name appears in Record
of Rights. It is settled law that entries in the Revenue Records
or Jamabandi have only ‘fiscal purpose’ i.e. payment of
land-revenue, and no ownership is conferred on the basis
of such entries. So far as title to the property is concerned,
it can only be decided by a competent Civil Court (vide Jattu
Ram v. Hakam Singh and ors., AIR 1994 SC 1653)”

That apart, this Court is in complete agreement with the reasoning assigned
by the learned trial Court that objection as to non issuance of notice under
section 401 of the M.P. Municipal Corporation Act lost significance in the wake
of the Corporation having been issued notice under section 80 of the
CPC, moreso when the defendants chose to remain reticent not only at the
initial stage but even after framing of issues. The trial Court rightly held that the
purpose of notice is to bring the dispute to the fore of parties, which had already
been done; the Corporation having been made party in pursuance of order
dated 4/2/1997 of this Court passed in LPA No. 52/1997.

[
206. N.D.P.S. ACT, 1985 — Sections 15 and 42
Conviction — Appeal — There should be acquittal in case of total

non-compliance of section 42 because total non-compliance of
section 42 is impermissible.

YD S MR A-gATdT ugref srferfem, 1985 — IRIY 15 ¢4 42

qrafifE — ardiel — aRT 42 @& YOI IFFUTAT & YR § oI si-m

a1fay Faife aRT 42 &1 Gl FFguTe g T 2 |

Boota Singh and ors. v. State of Haryana

Judgment dated 16.04.2021 passed by the Supreme Court of India

in Criminal Appeal No. 421 of 2021, reported in 2021 (1) ANJ (SC) 387
Relevant extracts from the judgment:

It is an admitted position that there was total non-compliance of the
requirements of Section 42 of the NDPS Act.

The decision of this Court in Karnail Singh v. State of Haryana, (2009) 8 SCC
539 as followed in State of Rajasthan v. Jagraj Singh alias Hansa, (2016)11 SCC 687
is absolutely clear. Total non-compliance of Section 42 is impermissible. The
rigor of Section 42 may get lessened in situations dealt with in the conclusion
drawn by this Court in Karnail Singh (supra) but in no case, total non-compliance
of Section 42 can be accepted.
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*207.NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 138

208.

CRIMINAL PROCEDURE CODE, 1973 — Section 389

Suspension of Sentence — The Appellate Court can take appropriate
decision in the case of non-compliance of the condition of
suspension of sentence and the suspension order may be vacated
in such circumstances.

w1 foraa arferfas, 1881 — RT 138

<vs yfpar Gfadr, 1973 — RT 389

TUSTRYT BT R — TUSTQ I WA B Il $T uTa 21 811 &t Rerfa &
Ifter =marery Sfaa fAvfa & aoar 2 siv o uRRafaa § R s
g fHar o "@ar 2

Surinder Singh Deswal v. Virender Gandhi and anr.

Judgment dated 08.01.2020 passed by the Supreme Court

of India in Criminal Appeal No. 1936 of 2019, reported in
2021 (1) ANJ (SC) 411

NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 138

CRIMINAL PROCEDURE CODE, 1973 - Sections 258 and 322

(i) Dishonour of cheque - If any Magistrate presumes on the basis
of evidence during inquiry or trial that he has no jurisdiction
to try the case then in such a situation proceeding of the case
must be stayed and case must be submitted with a brief report
to Chief Judicial Magistrate u/s 322 CrPC.

(ii) Dishonour of cheque — Proceeding cannot be stopped in a case
of Section 138 NI Act u/s 258 CrPC — Court of Magistrate has no
power to review or recall order of issuance of process.

R foraa aferfras, 1881 — &IRT 138

qus Yfehar dfgdan, 1973 — &RIY 258 Ua 322

(i) B® IR — Ife B AvRS T Wia a1 ARy © 999 9ea
JMHR R YE SYLROTT HRAT 2 b 39 faarer &1 e T8 € @
vl Rerfa # 97 gvs ufshar dfear @ arT 322 @ Fideia srdarE &1
el wu 9 wIfa $3d ¢ 9fera uftdss @ |11 yavor &
Iifire g e &1 9T s

(i) TP IJIFTERT — &IRT 138 R foraa A=A & yHRor B HRiAr
RT 258 Qv Yfhar Gfear & avfa a8 AP o1 Gahdl | AT
ATAd Bl AR RIS TR S B AR BT YAfdAIST S a1 ¢
ATRY B A9 g Y wfad T 2
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In Re: Expeditious Trial of Cases Under Section 138 of N.I. Act,
1881

Judgment dated 16.04.2021 passed by the Supreme Court in Suo
Motu Writ Petition (Criminal) No. 2 of 2020, reported in AIR 2021 SC
1957 (Five Judge Bench)

Relevant extracts from the judgment:
The upshot of the discussion leads us to the following conclusions:

(1) The High Courts are requested to issue practice directions to the
Magistrates to record reasons before converting trial of complaints under Section
138 of the Act from summary trial to summons trial.

(2) Inquiry shall be conducted on receipt of complaints under Section 138
of the Act to arrive at sufficient grounds to proceed against the accused, when
such accused resides beyond the territorial jurisdiction of the court.

(3) For the conduct of inquiry under Section 202 of the Code, evidence of
witnesses on behalf of the complainant shall be permitted to be taken on affidavit.
In suitable cases, the Magistrate can restrict the inquiry to examination of
documents without insisting for examination of witnesses.

(4) We recommend that suitable amendments be made to the Act for
provision of one trial against a person for multiple offences under Section 138
of the Act committed within a period of 12 months, notwithstanding the restriction
in Section 219 of the Code.

(5) The High Courts are requested to issue practice directions to the Trial
Courts to treat service of summons in one complaint under Section 138 forming
part of a transaction, as deemed service in respect of all the complaints filed
before the same court relating to dishonour of cheques issued as part of the
said transaction.

(6) Judgments of this Court in Adalat Prasad v. Rooplal Jindal, AIR 2004 SC
4674 and Subramanium Sethuraman v. State of Maharashtra, AIR 2004 SC 4711
have interpreted the law correctly and we reiterate that there is no inherent
power of Trial Courts to review or recall the issue of summons. This does not
affect the power of the Trial Court under Section 322 of the Code to revisit the
order of issue of process in case it is brought to the court’s notice that it lacks
jurisdiction to try the complaint.

(7) Section 258 of the Code is not applicable to complaints under Section 138
of the Act and findings to the contrary in Meters and Instruments Private Limited and
anr.v. Kanchan Mehta, 2017 (4) Crimes 1 (SC) do not lay down correct law. To
conclusively deal with this aspect, amendment to the Act empowering the Trial Courts
to reconsider/recall summons in respect of complaints under Section 138 shall be
considered by the Committee constituted by an order of this Court dated 10.03.2021.
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(8) All other points, which have been raised by the Amici Curiae in their
preliminary report and written submissions and not considered herein, shall be
the subject matter of deliberation by the aforementioned Committee. Any other
issue relating to expeditious disposal of complaints u/s 138 of the Act shall also
be considered by the Committee.

Committee headed by Hon’ble Mr. Justice R.C. Chavan, former Judge of
the Bombay High Court as Chairman to consider various suggestions made by
the learned Amici Curiae.

209. PRE-CONCEPTION AND PRE-NATAL DIAGNOSTIC TECHNIQUES
(PROHIBITION OF SEX SELECTION) ACT, 1994 — Section 27
CRIMINAL PROCEDURE CODE, 1973 — Sections 437 and 439
Offence of pre-natal sex determination and female foeticide — Bail;
entitlement for — Held, gravity of offence and its impact on society
along with strong prima facie case disentitle accused to be released
on bail — No leniency should be granted in such cases.

THERY qd ¢d g9 qd FeM ae-he (T @99 &1 )
Jrfef=H, 1994 — oRT 27

qus gfhar wfadr, 1973 — R 437 UG 439

ga qd o1 FeiRer iR =11 9T 81 & AWRTE — AT ) Il —
aiffeiRa, srormer @1 TfiRar iR 999 IR $HS U919 S AI—H1eT oY
T SRAT AT MY Bl ST UR RET $A ST 9 71 991 2 —
UH AFCl | BIs SaRdl T8 B S ARy |

Rekha Sengar v. State of Madhya Pradesh

Judgment dated 21.01.2021 passed by the Supreme Court in
Special Leave Petition (Criminal) No. 380 of 2021, reported in
(2021) 3 SCC 729 (Three Judge Bench)

Relevant extracts from the judgment:

The charge-sheet prima facie demonstrates the presence of a case against
the petitioner. A sting operation was conducted upon the order of the Collector,
by the member of the PC & PNDT Advisory Committee, Gwalior; the Nodal Officer,
PC & PNDT; and lady police officers. The team used the services of an anonymous
pregnant woman, who approached the petitioner seeking sex determination of
the foetus and sex-selective abortion. The petitioner accepted Rs 7000 for the
same whereupon the team searched her residence. From the residence, an
ultrasound machine with no registration or licence, adopter and gel used in sex
determination, and other medical instruments used during abortion and sex
determination were seized. This constitutes sufficient evidence to hold that there
is a prima facie case against the petitioner.
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In the present case, contrary to the prevailing practice, the investigative
team has seized the sonography machine and made out a strong prima facie
case against the petitioner. Therefore, we find it imperative that no leniency
should be granted at this stage as the same may reinforce the notion that the
PC & PNDT Act is only a paper tiger and that clinics and laboratories can carry
out sex determination and foeticide with impunity. A strict approach has to be
adopted if we are to eliminate the scourge of female foeticide and iniquity towards
girl children from our society. Though it certainly remains open to the petitioner
to disprove the merits of these allegations at the stage of trial.

[ J
210. PREVENTION OF CORRUPTION ACT, 1988 — Section 12

Bribe giver — FIR — When any complainant pays the bribe money to any
public servant for any favourable order and the public servant after
accepting bribe money, neither passes order in favour of complainant
nor returns the bribe money then in such cases, an offence must be
registered against such complainant/bribe giver also by the police
under section 12 of the Act — However, such a bribe giver must be
distinguished from a person from whom a bribe is demanded and
where such person without paying the bribe seeks to trap the person
demanding the bribe and approaches the police or the Lokayukta.

gee[ER farer ferfraH, 1988 — €RT 12

Regqa <=1 arar — v gaa1 Ruid — o9 o3 Rieorasal (& die 99
| U v ® e uRd dx @ ford Reaa af¥r aAieddad 1 9 dxar
2 3R T i dad Read R a9 & ugarg A1 df SUe ue d eI
qIRd &=t 2 AR A1 & Rega af¥n arfiw swar @ a9 ¢4 gaxon 4 gfew
ERI R¥ad 29 a1a Rreraedl @ fawg Y ae@r fHaror afetf=m a1
HRT 12 3 a7 d JURT Uoflag fHar s @12y — fog s6 yaR @) Reaa
]9 qTel Afdd H1 S Afdd I el T g9 A1y fora Reaa & 71T &t
STt @ @R ot Reaa oA fa=1 Ryaa @i ard <afed #1 uesaq @ ford
gferss a1 egad & 99 WTar 2 |

Surajmal & ors v. State of M.P.

Order dated 15.12.2020 passed by the High Court of Madhya

Pradesh in Miscellaneous Criminal Case No. 52490 of 2019, reported
in ILR (2021) MP 135

Relevant extracts from the order:

It is cautioned that a bribe giver must be distinguished from a person from
whom a bribe is demanded and where such person, without paying the bribe,
seeks to trap the person demanding the bribe and approaches the police or the
Lok Ayukta, to set a trap for the bribe taker. Such a person is not a bribe giver,
but a genuine victim of a dishonest public servant or his agent and needs to be
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protected. He is to be distinguished from the person who pays the bribe money
and approaches the police later, being aggrieved by the non-return of the bribe
money as the work for which it was paid was not done.

In every case where the Complainant alleges the payment of bribe money
by him to a public servant or his agent in order to influence the decision of such
public servant in favour of the Complainant and where, the Complainant is
aggrieved by the non-performance on the part of the public servant and is further
aggrieved by the non-return of the bribe money by the public servant or his
agent, the police shall register an offence under section 12 of the PC Act against
such Complainant/Bribe Giver and proceed against him in accordance with law.

211. PREVENTION OF CORRUPTION ACT, 1988 — Section 13(1)(e)
Preliminary Enquiry — Permissibility — In cases relating to acquiring
disproportionate assets to known sources of income, before
registering F.I.R., enquiry is not only permissible but also desirable
to ascertain the commission of cognizable offence.

gee[aR AR sifefaH, 1988— €T 13(1)(S)

IRAS Sid — JTAIAT — I & A1 Sl 9 IUE = gufed st &
gHRON A Y| a1 URae dEeag f6d S & qd 999 3(uRre &1 fhan
T GHad & @ ford yrerfie wifa = dae Ry afew smawas
BIdl 2 |

Charansingh v. State of Maharashtra and ors.
Judgment dated 24.03.2021 passed by the Supreme Court in Criminal
Appeal No. 363 of 2021, reported in AIR 2021 SC 1620

Relevant extracts from the judgment:

An enquiry at pre-FIR stage is held to be permissible and not only
permissible but desirable, more particularly in cases where the allegations are
of misconduct of corrupt practice acquiring the assets/properties disproportionate
to his known sources of income. After the enquiry/enquiry at pre-registration of
FIR stage/preliminary enquiry, if, on the basis of the material collected during
such enquiry, it is found that the complaint is vexatious and/or there is no
substance at all in the complaint, the FIR shall not be lodged.

However, if the material discloses prima facie a commission of the offence
alleged, the FIR will be lodged and the criminal proceedings will be put in motion
and the further investigation will be carried out in terms of the Code of Criminal
Procedure. Therefore, such a preliminary enquiry would be permissible only to
ascertain whether cognizable offence is disclosed or not and only thereafter
FIR would be registered.
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212. PREVENTION OF MONEY LAUNDERING ACT, 2002 — Sections 2(v), 2(w),
17 and 17(1A)
CRIMINAL PROCEDURE CODE, 1973 — Section 102
Freezing of Bank account — Legality — When the power is available
under the special enactment, the question of resorting to the power
under the general law does not arise — There is no material placed
before the Court to indicate compliance of Section 17 of PMLA - In
that view, the freezing or the continuation thereof is without due
compliance of the legal requirement and, therefore, not sustainable.

g-ame frarer sifSfses, 2002 — aRC 2(®), 2(3), 17 @
17(1®)

<vs yfpar dAfadr, 1973 — ©RT 102

% @rd R AH — dgar — gl faey e @ dsq wfed Sude 8 a9
A= ifSfE @ siava wifaaal @ g T &1 e & AE Sodr — Srrery
3 g9 Ul Big fawaasg 181 <& 18 < g1 17 Agnuay. s e @
U &1 <Rfa &var g1 — 39 gfe 9 fafde srazasdar & qured @
T W W AP T At W) ¥EAT Sfud T8 2 @ik 39 Rer 1 v
SIT T |

OPTO Circuit India Ltd. v. Axis Bank and ors.
Judgment dated 03.02.2021 passed by the Supreme Court in Criminal
Appeal No. 102 of 2021, reported in 2021 CriLJ 1636

Relevant extracts from the judgment:

The scheme of the PMLA is well intended. While it seeks to achieve the
object of preventing money laundering and bring to book the offenders, it also
safeguards the rights of the persons who would be proceeded against under
the Act by ensuring fairness in procedure. Hence a procedure, including timeline
is provided so as to ensure that power is exercised for the purpose to which the
officer is vested with such power and the Adjudicating Authority is also kept in
the loop. In the instant case, the procedure contemplated under Section 17 of
PMLA to which reference is made above has not been followed by the Officer
Authorised. Except issuing the impugned communication dated 15.05.2020 to
AML Officer to seek freezing, no other procedure contemplated in law is followed.
In fact, the impugned communication does not even refer to the belief of the
Authorised Officer even if the same was recorded separately. It only states that
the Officer is investigating the case and seeks for relevant documents, but in
the tabular column abruptly states that the accounts have to be ‘debit freezed/
stop operations’. It certainly is not the requirement that the communication
addressed to the Bank itself should contain all the details. But what is necessary
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is an order in the file recording the belief as provided under Section 17(1) of
PMLA before the communication is issued and thereafter the requirement of
Section 17(2) of PMLA after the freezing is made is complied. There is no other
material placed before the Court to indicate compliance of Section 17 of PMLA,
more particularly recording the belief of commission of the act of money
laundering and placing it before the Adjudicating Authority or for filing application
after securing the freezing of the account to be made. In that view, the freezing
or the continuation thereof is without due compliance of the legal requirement
and, therefore, not sustainable.

The learned Additional Solicitor General made a subtle attempt to contend
that the power of seizure is available under Section 102 of the Code of Criminal
Procedure, which has been exercised and as such the freezing of the account
would remain valid. We are unable to appreciate and accept such contention
for more than one reason. Firstly, as noted, it has been the contention of
Respondent No.4 that PMLA is a stand-alone enactment. If that be so and when
such enactment contains a provision for seizure which includes freezing, the
power available therein is to be exercised and the procedure contemplated
therein is to be complied. Secondly, when the power is available under the special
enactment, the question of resorting to the power under the general law does
not arise. Thirdly, the power under Section 102 CrPC is to the Police Officer
during the course of investigation and the scheme of the provision is different
from the scheme under PMLA. Further, even sub-section (3) to Section 102
CrPC requires that the Police Officer shall forthwith report the seizure to the
Magistrate having jurisdiction, the compliance of which is also not shown if the
said provision was in fact invoked. That apart, the impugned communication
dated 15.05.2020 does not refer to the power being exercised under the Code
of Criminal Procedure.

213. SPECIFIC RELIEF ACT, 1963 — Section 16(c)
Specific Performance — Delay — Delay cannot be a sole ground for
dismissing a suit for specific performance.

fafafdse srgaiy sferam, 1963 — &RT 16(7)

fafafde srqurer — fads — faffde sgurer &1 31 <mar fade & saA
IR WX & @) fear S adhar |

A. R. Madana Gopal Etc. v. M/s Ramnath Publications Pvt. Ltd.
and anr.

Judgment dated 09.04.2021 passed by the Supreme Court in Civil
Appeal No. 3523 of 2010, reported in AIR 2021 SC 1886
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Relevant extracts from the judgment:

A suit for specific performance cannot be dismissed on the sole ground of
delay or laches. However, an exception to this rule is where an immovable property
is to be sold within a certain period, time being of the essence, and it is not
found that owing to some default on the part of the plaintiff, the sale could not
take place within the stipulated time. Once a suit for specific performance has
been filed, any delay as a result of the Court process cannot be put against the
plaintiff as a matter of law in decreeing specific performance. However, it is
within the discretion of the Court, regard being had to the facts of each case, as
to whether some additional amount ought or ought not to be paid by the plaintiff
once a decree of specific performance is passed in its favour even at the
appellate stage.

[ J
*214. SPECIFIC RELIEF ACT, 1963 — Section 34
Will — Declaration — Relief of declaration based on Will should not
be granted in favour of such plaintiff who kept mum for 15 years

about Will.

faffds iy afeifRr, 1963 — =T 34

THIId — =iy — fedY adaa & G99 ¥ 15 auf a@ gU @ 91 I @
g § U 9HId @ JATER 9R GIYO BT AN UG gl ST a1fey |
Jhallu Mann Singh Rathore v. Mani Ram Mangal Singh and ors.
Judgment dated 13.03.2020 passed by the High Court of Madhya

Pradesh in Second Appeal No. 1022 of 1996, reported in AIR 2021
(NOC) 477 (M.P.)

215. SPECIFIC RELIEF ACT, 1963 — Sections 34 and 38
Suit for injunction simpliciter — No declaration of title sought for —
Maintainability of — Where defendant admitted peaceful possession
of plaintiff, previous suit of defendant for declaration of title and
recovery of possession failed, plaintiff not raising any issues as to
his title, suit for injunction simpliciter is maintainable.

fafafdse argaiy sfe~ram, 1963 — R 34 ©q 38

ATH T BT 918 — Ta@ 9T &1 arsT T8 B TS — 915 Y greefirar
— STt gfdard) 3 9t & wnfagef snftrer &1 WieR fean, @@ grvon sk
aferacr ot &1 ufaard) &1 qd a1 favd 381, ar€l 3 U W@ &1 Bl
9 81 SS[IT, A e &1 91 yaaeid 3 |
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A. Subramanian and anr. v. R. Pannerselvam

Judgment dated 08.02.2021 passed by the Supreme Court in Civil
Appeal No. 9472 of 2010, reported in (2021) 3 SCC 675 (Three Judge
Bench)

Relevant extracts from the judgment:

In the present case, the possession of the plaintiff was upheld by the High
Court on two main reasons. Firstly, the defendant of the suit, Subramanian had
earlier filed a suit for recovery of possession and declaration for the same
property against Ghani Sahib who was manager of the property which suit was
dismissed and recovery of possession having been rejected, the defendant
cannot even make a plea to be in possession and secondly, the defendant in
his cross-examination himself admitted that the plaintiff after purchase had
demolished the construction.

The High Court was also right in its view that it is a common principle of law
that even trespasser, who is in established possession of the property could
obtain injunction. However, the matter would be different, if the plaintiff himself
elaborates in the plaint about title dispute and fails to make a prayer for
declaration of title along with injunction relief. The High Court has rightly observed
that a bare perusal of the plaint would demonstrate that the plaintiff has not
narrated anything about the title dispute obviously because of the fact that in
the previous litigation, DW 1 failed to obtain any relief. The High Court has
rightly observed that the principle that the plaintiff cannot seek for a bare
permanent injunction without seeking a prayer for declaration is not applicable
to the facts of the present case.

Coming to the facts in the present case the present suit giving rise to this
appeal, was not a suit for declaration of title and possession rather the suit was
filed for injunction. As noted above, the High Court has given cogent reasons
for holding that the suit filed by the plaintiff for injunction was maintainable without
entering into the title of the plaintiff in facts of the present case specially in view
of the previous litigation which was initiated at the instance of Defendant 1 where
he lost the suit for declaration and recovery of possession of the same property.
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IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE ARBITRATION AND CONCILIATION

(AMENDMENT) ACT, 2021
NO. 3 OF 2021

[11* March, 2021]
An Act further to amend the Arbitration and Conciliation Act, 1996.

BE it enacted by Parliament in the Seventy-second Year of the Republic of
India as follows: —

1. Short title and commencement. — (1) This Act may be called the
Arbitration and Conciliation (Amendment) Act, 2021.

(2) Save as otherwise provided in this Act, it shall be deemed to have
come into force on the 4™ day of November, 2020.

2. Amendment of section 36. — In the Arbitration and Conciliation Act, 1996
(hereinafter referred to as the principal Act), in section 36, in sub-section (3),
after the proviso, the following shall be inserted and shall be deemed to have
been inserted with effect from the 23" day of October, 2015, namely:

“Provided further that where the Court is satisfied that a
prima facie case is made out that,—

(a) the arbitration agreement or contract which is the basis
of the award; or

(b) the making of the award,

was induced or effected by fraud or corruption, it shall stay
the award unconditionally pending disposal of the challenge
under section 34 to the award.

Explanation.— For the removal of doubts, it is hereby
clarified that the above proviso shall apply to all court cases
arising out of or in relation to arbitral proceedings,
irrespective of whether the arbitral or court proceedings
were commenced prior to or after the commencement of
the Arbitration and Conciliation (Amendment) Act, 2015.”.

3. Substitution of new section for section 43J. — For section 43J of the
principal Act, the following section shall be substituted namely: —

“43J.— Norms for accreditation of arbitrators.— The
qualifications, experience and norms for accreditation of
arbitrators shall be such as may be specified by the
regulations.”.
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4. Omission of Eighth Schedule. — The Eighth Schedule to the principal
Act shall be omitted.

5. Repeal and savings. — (1) The Arbitration and Conciliation (Amendment)
Ordinance, 2020 is hereby repealed.

(2) Notwithstanding such repeal, anything done or any action taken under the
said Ordinance shall be deemed to have been done or taken under this Act.
o

Discourage litigation. Persuade your neighbors to
compromise whenever you can. Point out to them how
the nominal winner is often a real loser — in fees, expenses,
and waste of time. As a peacemaker the lawyer has a
superior opportunity of being a good man. There will still
be business enough.

— Abraham Lincoln
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1.

THE JUVENILE JUSTICE (CARE AND PROTECTION OF

CHILDREN) AMENDMENTACT, 2021
No. 23 of 2021
[7™ August, 2021]

An Act to amend the Juvenile Justice (Care and Protection of
Children) Act, 2015.

BE it enacted by Parliament in the Seventy-second Year of the Republic of
India as follows:—

Short title and commencement. — (1) This Act may be called the Juvenile
Justice (Care and Protection of Children) Amendment Act, 2021.

(2) It shall come into force on such date as the Central Government may,
by notification in the Official Gazette, appoint.

Amendment of Section 2. — In section 2 of the Juvenile Justice (Care and
Protection of Children) Act, 2015 (hereinafter referred to as the principal Act),—

(i)
(if)

clause (4) shall be omitted;
in clause (14),—

(a) in sub-clause (ii), after the words “contravention of”, the words
“the provisions of this Act or” shall be inserted;

(b) for sub-clause (vi), the following sub-clause shall be substituted,
namely:—
“(vi) who does not have parents and no one is willing
to take care of and protect or who is abandoned or
surrendered;”;
(c) in sub-clause (ix), for the words “is likely to be”, the words “has
been or is being or is likely to be” shall be substituted;
in clause (17), for the words “Children’s Home”, the words “child care
institution” shall be substituted;
in clause (26), for the words “which is the focal point”, the words “which
shall function under the supervision of the District Magistrate” shall
be substituted;
after clause (26), the following clause shall be inserted, namely:—

‘(26A) “District Magistrate” includes Additional District Magistrate of
the District;’;

in clause (46), the words “the person in-charge of which is willing”
shall be omitted;
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(vii) for clause (54), the following clause shall be substituted, namely:—

‘(54) “serious offences” includes the offences for which the punishment
under the Indian Penal Code or any other law for the time being in
force, is,—

(a) minimum imprisonment for a term more than three years and not
exceeding seven years; or

(b) maximum imprisonment for a term more than seven years but no
minimum imprisonment or minimum imprisonment of less than
seven years is provided.’.

3. Amendment of Section 3. — In section 3 of the principal Act, for the words
“the Board, and”, the words “the Board, the Committee, or” shall be
substituted.

4. Amendment of Section 4. — In section 4 of the principal Act, in sub-section
(7), in clause (iii), for the words “less than”, the word “minimum” shall be
substituted.

5. Amendment of Section 8. — In section 8 of the principal Act, in sub-section
(3), in clause (m), for the words “of such a child to the observation home”,
the words “that child to an observation home or place of safety, as the
case may be,” shall be substituted.

6. Amendment of Section 12. — In section 12 of the principal Act, in sub-
section (2), after the words “observation home”, the words “or a place of
safety, as the case may be,” shall be inserted.

7. Amendment of Section 16. — In section 16 of the principal Act, after sub-
section (3), the following sub-section shall be inserted, namely:—

“(4) The District Magistrate may, as and when required, in
the best interest of a child, call for any information from all
the stakeholders including the Board and the Committee.”.

8. Amendment of Section 18. — In section 18 of the principal Act, in sub-
section (1), after the words “heinous offence,”, the words and figures “or a
child above the age of sixteen years has committed a heinous offence and
the Board has, after preliminary assessment under section 15, disposed
of the matter” shall be inserted.

9. Amendment of Section 27. — In section 27 of the principal Act,—
(i) for sub-section (4), the following sub-sections shall be substituted,
namely:—

“(4) No person shall be appointed as a member of the
Committee unless he has a degree in child psychology
or psychiatry or law or social work or sociology or
human health or education or human development or
special education for differently abled children and has
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been actively involved in health, education or welfare
activities pertaining to children for seven years or is a
practicing professional with a degree in child
psychology or psychiatry or law or social work or
sociology or human health or education or human
development or special education for differently abled
children.

(4A) No person shall be eligible for selection as a member of the
Committee, if he—

(i) has any past record of violation of human rights
or child rights,

(i) has been convicted of an offence involving
moral turpitude, and such conviction has not
been reversed or has not been granted full
pardon in respect of such offence,

(iii)  has been removed or dismissed from service
of the Government of India or State Government
or an undertaking or corporation owned or
controlled by the Government of India or State
Government,

(iv)  has everindulged in child abuse or employment
of child labour or immoral act or any other
violation of human rights or immoral acts, or

(v) is part of management of a child care institution
in a District.”;
(ii) in sub-section (7), in clause (iii), for the words “less than”, the word
“minimum” shall be substituted;

(iii) for sub-section (8),the following sub-section shall be substituted,
namely:—

“(8) The Committee shall submit a report to the District Magistrate in
such form as may be prescribed and the District Magistrate shall
conduct a quarterly review of the functioning of the Committee.”;

(iv) for sub-section (10), the following sub-section shall be substituted,
namely:—

“(10) The District Magistrate shall be the grievance redressal authority
to entertain any grievance arising out of the functioning of the
Committee and the affected child or anyone connected with the child,
as the case may be, may file a complaint before the District Magistrate
who shall take cognizance of the action of the Committee and, after
giving the parties an opportunity of being heard, pass appropriate
order.”.
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10.

11.

12,

13.

14.

15.

16.

17.

18.

Amendment of section 32. — In section 32 of the principal Act, for sub-
section (2), the following sub-section shall be substituted, namely:—

“(2) The information regarding a child referred to in sub-
section (1) shall be uploaded by the Committee or the
District Child Protection Unit or the child care institution, as
the case may be, on a portal as may be specified by the
Central Government in this behalf.”

Amendment of section 37. — In section 37 of the principal Act, in sub-
section (1), the words “submitted by Child Welfare Officer” shall be omitted.

Amendment of section 38.- In section 38 of the principal Act, in sub-
section (5), after the words “shall inform”, the words “the District Magistrate,”
shall be inserted.

Amendment of section 40. — In section 40 of the principal Act, after sub-
section (3), the following sub-section shall be inserted, namely:—

“(4) The Committee shall submit a quarterly report regarding
restored, dead and runaway children to the State
Government and the District Magistrate in such form as may
be prescribed.”.

Amendment of section 41. — |n section 41 of the principal Act,—

(i) in sub-section (1), the words “, within a period of six months from the
date of commencement of this Act,” shall be omitted;

(ii) in sub-section (2), for the words “shall determine”, the words “shall,
after considering the recommendations of the District Magistrate,
determine” shall be substituted.

Amendment of section 54. — In section 54 of the principal Act,—

(i) in sub-section (2), for the words “District Child Protection Units or
State Government, as the case may be”, the words “District Magistrate”
shall be substituted;

(ii) in sub-section (3), for the words “District Child Protection Unit or the
State Government”, the words “District Magistrate” shall be substituted.

Amendment of section 55. — In section 55 of the principal Act, in sub-
section (1), after the words “State Government”, the words “or District
Magistrate” shall be inserted.

Amendment of section 56. — In section 56 of the principal Act, in sub-
section (5), for the word “Court”, the words “District Magistrate” shall be
substituted.

Amendment of section 58. — In section 58 of the principal Act,—

(i) in sub-section (3), for the words “in the court”, the words “before the
District Magistrate” shall be substituted;
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19.

20.

21.

22,

23.

24,

25,

26.

(ii) in sub-section (4), for the words “court order”, the words “order passed
by the District Magistrate” shall be substituted.

Amendment of section 59. — In section 59 of the principal Act,—

(i) in sub-section (7), for the words “in the court”, the words “before the
District Magistrate” shall be substituted;

(ii) in sub-section (8), for the words “court order”, the words “order passed
by the District Magistrate” shall be substituted.

Amendment of section 60. — In section 60 of the principal Act, in sub-section
(1), for the word “court”, the words “District Magistrate” shall be substituted.

Amendment of section 61. — In section 61 of the principal Act,—

(i) for the marginal heading, the following marginal heading shall be
substituted, namely:—

“Procedure for disposal of adoption proceedings.”;

(ii) in sub-section (1), for the word “court”, the words “District Magistrate”
shall be substituted;

(iii) in sub-section (2), for the word “court”, the words “District Magistrate”
shall be substituted.

Amendment of section 63. — In section 63 of the principal Act, for the
word “court”, the words “District Magistrate” shall be substituted.

Amendment of section 64. — In section 64 of the principal Act, for the
words “concerned courts”, the words “District Magistrate” shall be
substituted.

Amendment of section 65. — In section 65 of the principal Act, in sub-section
(4), for the word “court”, the words “District Magistrate” shall be substituted.

Amendment of section 74. — In section 74 of the principal Act, in sub-
section (2), for the words “in cases where the case”, the words “in the
pending case or in the case which” shall be substituted.

Substitution of section 86. — For section 86 of the principal Act, the
following section shall be substituted, namely:—

“86. Classification of offences and designated court. —

(1) Where an offence under this Act is punishable with imprisonment
for a term of more than seven years, then, such offence shall be
cognizable and non-bailable.

(2) Where an offence under this Act is punishable with imprisonment
for a term of three years and above, but not more than seven years,
then, such offence shall be non-cognizable and non-bailable.

(3) Where an offence, under this Act is punishable with imprisonment
for less than three years or with fine only, then, such offence shall be
non-cognizable and bailable.

JOTI JOURNAL - AUGUST 2021 - PART IV 53



27.

28.

29.

(4) Notwithstanding anything contained in the Code of Criminal
Procedure, 1973 or the Commission for Protection of Child Rights
Act, 2005 or the Protection of Children from Sexual Offences Act,
2012, offences under this Act shall be triable by the Children’s Court.”.

Amendment of section 87. — In section 87 of the principal Act, for the
“Explanation”, the following Explanation shall be substituted, namely:—

‘Explanation.—For the purposes of this section, the expression “abetment”
shall have the same meaning as assigned to it in section 107 of the Indian
Penal Code.’.

Amendment of section 101. — In section 101 of the principal Act,—

(i) for sub-section (3), the following sub-section shall be substituted,
namely:—

“(3) No appeal shall lie from any order of acquittal made by the
Board in respect of a child alleged to have committed an offence
other than the heinous offence by a child who has completed or
is above the age of sixteen years.”.

(ii) after sub-section (5), the following sub-sections shall be inserted,
namely:—

“(6) Any person aggrieved by an adoption order passed by the District
Magistrate may, within a period of thirty days from the date of such
order passed by the District Magistrate, file an appeal before the
Divisional Commissioner.

(7) Every appeal filed under sub-section (6), shall be decided as
expeditiously as possible and an endeavour shall be made to dispose
it within a period of four weeks from the date of filing of the appeal:

Provided that where there is no Divisional Commissioner, the State
Government or Union territory Administration, as the case may be,
may, by notification, empower an officer equivalent to the rank of the
Divisional Commissioner to decide the appeal.”.

Amendment of section 110. — In section 110 of the principal Act, in sub-
section (2),—

(a) after clause (xiv), the following clause shall be inserted, namely:—

“(xiva) the form of report submitted to the District Magistrate under
sub-section(8) of section 27;";

(b) after clause (xxii), the following clause shall be inserted, namely:—

“(xxiia) the form of quarterly report regarding restored, dead and
runaway children under sub-section (4) of section 40;”.
[ ]
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