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ARBITRATION AND CONCILIATION ACT, 1996

AR 3R Yog eI, 1996
Sections 34(3) and 43(1) — Arbitral Award — Section 4 applies only when the
prescribed 3-month period of limitation expires on a holiday, not during the
additional 30-day condonable period — Section 10 of the General Clauses Act,
1897, not applicable when Limitation Act applies.
§IRTY 34(3) U9 43(1) — "EIRM Udle — oRT 4 ddel Odl TAISg Bl & o
fFuiRa 3 @1 @1 R 3rafy sawrer & o9 e 8 8, 9 & sl
30 o7 @ & Ay Sl & ARM — T9 R e A BT ® @4
AM W AR, 1897 &1 RT 10, A T Il 7|

51 103
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Act/ Topic Note No. Page No.

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023
AR ARTRS GRe |iadn, 2023
Sections 35, 179 and 195 — Service of notice under CrPC/BNSS — Supreme
Court held that notices must be served in person as per statutory requirements,
not through WhatsApp or other electronic modes.
¢RIV 35, 179 UG 195 — T.U.9. /SIUATHUH & Jdid Aifed & fdis — SwaaH
<JrTer A AR fear & faftres emlemsii @ R Aifew &1 fHafs
FRHTd ®U A fhar ST @fey, 9 6 |eayy a1 3 geldgie ARGH W |
52 105
Sections 53, 187, 223, 225, 480 and 482 r/w/s 175 and 193 — See Articles 20
and 21 of the Constitution of India.
€RTG 53, 187, 223, 225, 480 U9 482 WEUMST IRV 175 T 193 — <& HRd &l
Hfder T 37gees 20 TF 21 | 61 130
Section 144(4) — See section 125(4) of the Criminal Procedure Code, 1973.
ORT 144(4) — < v Ufhar |fiEdr, 1973 & aRT 125(4) |
62 134
Section 174(3) — Police investigation — Powers of Magistrates to issue directions
— Changes made by BNSS discussed.
ORT 174(3) — Ufor Imur — &9 ORI &7 &1 AfoRge @ wfear —
fIoAvaT gRT f5d v gRads W ==t &f 18 | 63(ii) 136
Section 180 — See section 154 of the Evidence Act, 1872 and section 157
Bharatiya Sakshya Adhiniyam, 2023.
gRT 180 — <% A& AAIH, 1872 BT &RT 154 UG WRAIG e A=,
2023 &I gRT 157 | 78 172
Sections 210 and 215 — See sections 186 and 353 of the Indian Penal Code,
1860.
gRTG 210 T4 215 — <@ R GUS Wi, 1860 &I €IRTY 186 Yd 353 |
64(ii) 139
Sections 225 and 227 — See sections 202 and 204 of the Criminal Procedure
Code, 1973.
gRTY 225 Ud 227 — < €US Ufehar wfEdm, 1973 & R 202 U4 204 |

84 191
Section 250 — See section 227 of the Criminal Procedure Code, 1973.
¢RT 250 — <% U UfhaT Afedr, 1973 &I ORT 227 | 65 141
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Act/ Topic Note No. Page No.

Section 250 — See section 120B of the Indian Penal Code, 1860 and sections 7,
12 and 13(2) r/w/s 13(1)(d) of the Prevention of Corruption Act, 1988.

gRT 250 — <@ 9RAIG TU€ Wfadl, 1860 @I €RT 1209 Ud Y<M@R Haror
AT, 1988 &I TRIY 7, 12, 13(2) FEUSa &RT 13(1)(4) |

66 144
Section 251 — See section 307 of the Indian Penal Code, 1860.
YRT 251 — <% YR gUs Wfadl, 1860 I &IRT 307 | 67 146

Section 348 — See section 165 of the Evidence Act, 1872.
gRT 348 — o¥d YRAIY A1&Y SIfAFAIH, 1872 BT OIRT 165 |

68 148
Sections 480, 482, 483, 485 and 491 — See sections 437, 438, 439, 441 and 446
of the Criminal Procedure Code, 1973.
¢RIV 480, 482, 483, 485 UG 491 — <% TUS UfshaT WfdT, 1973 & &RV 437,

438, 439, 441 Ud 446 | 69 149
Section 482 — See section 438 of the Criminal Procedure Code, 1973.
¢RT 482 — <% TUs YfthdT AT, 1973 &I &I_T 438 | 70 152

Section 482 — See sections 3 (1) (r) and 18 of the Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act, 1989.
ORI 482 — TW AT ST AR SIS (AR HaRon) A1, 1989
BT gRIe 3(1)(<) Td 18 | 93 208
Section 483 — Offence of cultivation of opium plants — Section 37 of the Act is
not attracted as Notification specifying small and commercial quantity in NDPS
Act has entries in respect of “Opium” only, not in respect of “Opium Poppy”,
and therefore cultivation of opium plants is covered u/s 18 (c).
€RT 483 — 3B & UIEl DI AT B BT JURTY — AMTIH BT IR 37 AT
B BT Hifs YASIAGE SIfSfm H ges ud arforide /e &l [fde w4
H TEY 3R 3oy T & Ul @Y Wl GRT 18 (1) & ST M § |

53 106
Section 483 — See section 45 of the Prevention of Money Laundering Act, 2002.
gRT 483 — <@ gA—9EA FaRor IfAf=H, 2002 BT GRT 45 |

92 206
Section 483 — See section 43-D (5) Proviso of the Unlawful Activities
(Prevention) Act, 1967.
gRT 483 — < fafifowg fha—damy (Faro) sifef™, 1967 & aRT 43—H(5)
P | 100 229
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Act/ Topic Note No. Page No.

BHARATIYA NYAYA SANHITA, 2023
RO <9 Efgdn, 2023

Section 61(2) — See section 227 of the Criminal Procedure Code, 1973 and
sections 7, 12 and 13(2) r/w/s 13(1)(d) of the Prevention of Corruption Act,
1988.
YRT 61() — <T@ TS Ufhar Afdr, 1973 &1 ORI 227 Ud MR IR0
3, 1988 @ RTT 7, 12, 13(2) Aeufed &Rt 13(1)(®) |

66 144
Sections 69 and 351(2) — See sections 376(2)(n) and 506 of the Indian Penal
Code, 1860.
gRIY 69 UF 351(2) — <% MRAT qUs Sfedl, 1860 &I &RV 376(2)(@) Ud 506 |

83 188
Section 85 — See sections 3 and 4 of the Dowry Prohibition Act, 1961.
¢RT 85 — <X Tol vy ffgH, 1961 & gRIY 3 UG 4|

86 196
Section 85 — See section 498A of the Indian Penal Code, 1860.
gRT 85 — VR GUS HIZdT, 1860 dI €RT 498 |

85 194
Section 103 — See section 302 of the Indian Penal Code, 1860.
gRT 103 — <E YR GUS Wfadl, 1860 &I &RT 302 |

76 165
Sections 103 and 64 — See sections 302 and 376 of the Indian Penal Code, 1860.
gRIY 10374 64 — oW ARAII GUS Wl3dl, 1860 &I SR 302 U4 376 |

80 178

Section 103(1) — See section 302 of the Indian Penal Code, 1860 and Sections
3, 8 and 106 of the Evidence Act, 1872.

gRT 103(1) — < WRAIG GUS Wfadl, 1860 & RT 302 UG e rfAfas,
1872 1 TNIY 3, 8 Ud 106 | 77 168

Sections 103(1), 109 and 61(2) — See section 154 of the Evidence Act and
section 157 Bharatiya Sakshya Adhiniyam, 2023.
RS 103(1), 109 Td 61(2) — < W&y AfAf=H, 1872 Bl 4RI 154 Ud IR
e SIS, 2023 B GRT 157 | 78 172
Section 103/3(5) — See section 302/34 of the Indian Penal Code, 1860.
&RT 103 /3(5) — <% YR SUS wf2dl, 1860 — ©IRT 302 /34 |

79 175
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Act/ Topic Note No. Page No.

Sections 108 r/w/s 45, 54 and 85 — See sections 306 r/w/s 107, 114 and 498A
of the Indian Penal Code, 1860.
¢RTY 108 HBUTST EIRT 45, 54 TG 85 — oXd YRAII GUS Wiadl, 1860 Pl HRTY

306 WEUfST €RT 107, 114 UG 498 | 82 184
Section 109 — See section 228 of the Criminal Procedure Code, 1973.
YRT 109 — <% <Us Ufshar AfRAT, 1973 &I &IRT 228 | 67 146

Sections 221 and 132 — See sections 190 and 195 of the Criminal Procedure
Code, 1973.
gRIY 221 UG 132 — QU UfchaT |I2d1,1973 &I €RIY 190 TG 195 |

64(i) 139
Sections 316(2) and 318(1) & (4) — See sections 202 and 204 of Criminal
Procedure Code, 1973 and sections 225 and 227 of the Bharatiya Nagarik
Suraksha Sanhita, 2023.
GRS 316(2) TG 318(1) 9 (4) — < v ufshar wfdr, 1973 & URIT 202 U4
204 UG 9RAY ARG GReTl |iedl, 2023 &1 IRV 225 UG 227 |

84 191
Sections 343 and 457 — See section 3 of the Evidence Act, 1872 and section
2(1)(j) of the Bharatiya Sakshya Adhiniyam, 2023.
ORI 343 UG 457 — oW Wed AfIH, 1872 &1 ORT 3 Ud WRAG W1ed
e, 2023 &1 GRT 2(1)(3) | 81 181

BHARATIYA SAKSHYA ADHINIYAM, 2023

qRA Ry AR, 2023
Sections 2(1)(J), 6 and 109 — See section 302 of the Indian Penal Code, 1860
and Sections 3, 8 and 106 of the Evidence Act, 1872.
aRTG 2(1)(F), 6 VT 109 — < VR TUS HiZdT, 1860 HI &RT 302 Td w1ed

IFfAIfIH, 1872 &I &IRTT 3, 8 UG 106 | 77 168
Section 157 — See section 154 of the Evidence Act, 1872.
gRT 167 — < 9y A9, 1872 &1 9RT 154 | 78 172

Section 124 — See Order 3 Rules 1 and 2 of the Civil Procedure Code, 1908 and
section 2 of the Power of Attorney Act, 1882.

ORI 124 — < Afae ufshar Sf2dT, 1908 &7 M<wr 3 7199 1 9 2 Ud qREARAAT

AT, 1882 &I &IRT 2 | 56 116
Section 168 — See section 311 of the Criminal Procedure Code, 1973.
9RT 168 — <% <Us UfshaT HfRAT, 1973 &I &I_T 311 | 68 148
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CIVIL PROCEDURE CODE, 1908

fafaer ufsbar wfaar, 1908
Section 21 — Objection regarding lack of pecuniary jurisdiction — In execution
proceedings only for the reason that decree passed by the Trial Court was lacking
pecuniary jurisdiction, cannot be held to be a nullity and at the best can be said
to be voidable.
gRT 21 — 3f® SRBR 7 89 & Fdy # ey —  fwres driaRr |
®Had 39 BRI ¥ & R =marerd g1 ka ot 7 amfie ermereriar
BT 3G o1, S I el AT S Adhdl AR AP A o1fdrd I8 Har o
AT & 6 98 i 7 | 54 107
Sections 96, Order 1 Rule 10 and Order 22 Rule 4 — See section 52 of the
Transfer of Property Act, 1882.
¢IRT 96, 3R 1 fATH 10 T My 22 ¥ 4 — <& Hufed sfavor rfarferas,
1882 @I &RT 52 | 99 226
Order 2 Rule 2 and Order 7 Rule 11 — (i) Suit to include whole claim — When
it was not possible for the plaintiff to obtain a particular relief in the first suit
and such relief becomes available to him on the happening of a subsequent event,
then provision under Order 2 Rule 2 would not bar the subsequent suit for
claiming those reliefs — Law explained and clarified.
(ii) Bar to subsequent suit — Lifting of ban resulted in new cause of action distinct
from earlier suit — Held, bar under Order 2 Rule 2 would not be applicable.
e 2 e 2 v ey 7 | 11 — (i) 918 & it HQul qraT B8R —
9 T @ oy 9o 91g | PIs AU Ay U R |9d Tl o, 3R
U gAY SN T e gedT & "fed 8 WR SUAel BT ©, 79 37ae
2 f99 2 &1 UIag™ S AN Bl YT &R 8 ULandddi a1 &l doi el
P — ARAT B AT e 31 T8 |
(i) Jeenaadl e @7 g — HfdEY ged & URUHEHY Ui d1e ¥ gUd
T a8 BRI I~ g — ARG, AT 2 FR—H 2 & AT goid ary
&1 BN | 55 112

Order 3 Rules 1 and 2 — Evidence of power of attorney holder — Power of
attorney holder can appear as a witness in his personal capacity only.

3T 3 A 1 9 2 — JEARA OIRE &) A1eT — FEIRAM 9IRS bdel W
P AfhTd 2Rad ¥ & |l & wU ¥ IufRerd 8 dahdr ¢ |

56 116
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Order 6 Rule 17 — Suit for partition — Object of Order 6 Rule 17 CPC is aimed
at preventing multiplicity or multiple avenues of litigations subsumed under the
umbrella of one dispute — Liberal approach is to be adopted in consideration of
such applications.
3T 6 A 17 — TS =g ag — oM 6 a9 17 WdRf &1 Seeg u&
[qaTe & AT T dTell 918 aIgeddl IT Ghardrol & A= AT Bl A1
g — WY e UF R R &R W9 SER GiedIv =R ST a1y |
57 121
Order 7 Rule 11 — Valuation of suit and court fees — Trial Court has no
jurisdiction to dismiss the suit on such ground without determining the valuation
of suit and Court fees.
3T 7 FRM 11 — a8 &1 JAIH Yd T Podb — AR <1Terd Bl
q1e BT gl Ud =R goeh D1 IR b a8R U SR WR d1e R
TR BT AAMIBR & 2 | 58 123
Order 37 Rule 3(5) — Summary suit — Leave to defend — Where court has
already formed an opinion that the defendants have made out a triable case, in
such circumstances, the Civil Court was not justified in imposing condition of
furnishing solvent surety.
YT 37 99 3(5) — W< a1q — UfRe @ SoIoId — STEF STy 7 Ugd
B I8 I 947 ol & & gfcaradl o1 A [GaRer Irg & a9 i aRRerfo
H, RIfde =IraTe™ gIRT Feoreieer Ufifd IR B Bl A o T <ITATr
T8I o | 59 125
Order 39 Rule 2(1) r/w/s 151 and Order 43 Rule 1(r) — (i) Interim injunction
in suit for defamation — Publication of journalistic article — Test for grant of
injunction — “Bonnard standard”.
(it) Interim injunction — Fair comment in public interest and for public
participation cannot be restrained — Injunction warranted only in exceptional
cases where the article is malicious, palpably false or where defence is bound to
fail in trial.
(iii) Grant of ex parte ad interim injunction — While granting interim relief, the
court must provide detailed reasons and analyse how the threefold test is
satisfied.
YT 39 I 2(1) wEUfdd oIRT 151 TG &M 43 e 1(8) — (i) 7=1(y &
qre # fARA U — UFHEIRAT oG &1 THRH — FUmsEn e o)1 &
forg wieror — 9IS "G |
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(i) 2faRH fversT — e R # iR Ardeie wrfieRY & forv fasger fewofy

R IAH el TS Sl Favell — FINETHT SHaet AYarad Al H & 3TgAd 81T

S8l o gEiaayYl, e wY ¥ A B A1 98l fqeRer H qerg &1 fawd

g a2

(iii) Tepuelia SiaiR¥ FNersT Jar fBar SIHT — SiaRA Ay U™ B qH,

AT BT f[IRgd SR <91 ARy SR faweryor &1 =nfzy f BRaki

e B HY Hfe Bl 2 | 60 127

CONSTITUTION OF INDIA
YR 6T e

Article 19(1)(a) and 21 — See Order 39 Rule 2(1) r/w/s 151 and Order 43

Rule 1(r) of the Civil Procedure Code, 1908.

g 19(1)@) wd 21 — <u fafae ufesan wfkan 1908 &1 amwr 39 fH

2(1) A=UfSd RT 151 T4 <9 43 99 1(9) | 60 127

Articles 20 and 21 — See sections 54, 167, 200, 202, 437 and 438 r/w/s 156 and

173 of the Criminal Procedure Code, 1973.

T 20 TG 21 — < us Ul wfedl, 1973 F1 9RIY 54, 167, 200, 202,

437 U4 438 HgUfSd IR 156 9 173 | 61 130

Article 142 — See sections 13, 13-B, 24 and 25 of the Hindu Marriage Act, 1955.

W 142 — <@ g farg =M, 1955 B gRIY 13, 13—, 24 T 25 |
74 161

COURT FEES ACT, 1870
_AgYes A, 1870
Section 7(4)(c) — See Order 7 Rule 11 of the Civil Procedure Code, 1908.
aRT 7(4)(T) — <@ fafda gfhar wfear, 1908 &1 e 7 99 11|
58 123
CRIMINAL PROCEDURE CODE, 1973
gue yfbar wfgdr, 1973
Sections 54, 167, 200, 202, 437 and 438 r/w/s 156 and 173 — (i) Interim
anticipatory bail — Non-cooperation by the accused is one matter and the accused
refusing to confess the crime is another one.
(if) Confession recorded during investigation — Any confession made by the
accused before a police officer is inadmissible in evidence and cannot even form
part of the record.
(iii) Police remand — Whether can be sought to find out the criminal antecedents
of the accused? Held, No.

JOTI JOURNAL — APRIL 2025 VIII
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(iv) Application for police remand — Courts are not expected to act as messengers
of the investigating agencies and the remand applications should not be allowed
in a routine manner.
(v) Custodial violence — As per the mandate of section 54 CrPC, law requires
that the moment the accused made a complaint of torture in police custody, it
was incumbent upon the Magistrate concerned to have got the accused subjected
to medical examination.
gRTY 54, 167, 200, 202, 437 Ud 438 HaUfed &RIC 156 9 173 — (i) icdRHA
R ST — SIWYTh gIRT SFTHUT H SRISINT BRAT U a1 & AR AMWG<h
ERT 3R B AWIEHT B H SHR BIAT 3T a1 2 |
(II)WW$W3T@%@HW—CF% gfer SRl & wel Sifiged
ERT &1 7T BIs W AR AT H 3T 8 AR I8 Aok BT 9T AT 81
9 HHhT |
(iii) gfers RAT0S — 7 IRYFd & SMURTISE 3FfId &I uar o & forg gfersd
RATos 7T 91 |ad! 2? ARG, T8 |
(iv) gfera RAToe & foTy 3fde — <IATEdl | I8 Vel el &I Sl 8 o
AT QoI & Haeded & wd H BRI B 3R RAUS A1 DI AR
I A WHR &l fhar S =Ry |
(v) JAFReAT H T — SUH. BT gRT 54 DI AT ATAR, AT &1 I8 e &
5 o1 efo7 Sfvgaa gford aifRerr # gareT @ Riera o, |Hafdd dirge
% oIy Ig afaeds & fob g8 ifigad &1 Rifhedi udieor $Ra |

61 130
Section 125(4) — Maintenance to wife — Effect of decree of restitution of
conjugal rights — Mere passing of such decree is not sufficient to attract
disqualification u/s 125 (4) of the Code.
gRT 125(4) — Uil B “RI-—UIYY — S JAHRI & TARATIA dT St
P g — VAT ST BT UIRT &F1 A AGfgdl & gRT 125(4) @ 3iaid
SRIFIAT Bl BV PR B TAT T8l 3 | 62 134
Section 156(3) — Registration of FIR — Direction by Magistrate u/s 156(3) —
Magistrate is not expected to mechanically direct investigation by police without
first examining whether in the facts and circumstances of the case, investigation
by the police is really required.
€RT 156(3) — U2 o1 RUIE TS T ST — 9RT 156(3) & Sicvid AT
R faer — mﬁwaﬁﬁmﬂ%‘f%ﬁsﬁﬂmﬁ%awaﬁ?qﬁﬁm
H, gfer JIgEUT™ &1 draifde ATaIehdl BT 9d WIEvl fhd SR Fife wY

A gferd rgHu™ & fAder | 63(i) 136
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Section 161 — (ii) Hostile witness — Testimony of such a witness is subjected to
close scrutiny, which may be discarded as a matter of prudence, when Court
finds the witness wholly discredited, warranting the exclusion of the evidence in
toto.
(ii1) Minor discrepancies, when not fatal — Discrepancies regarding the place and
time of recording the police statement of witnesses or as to who reached the
hospital at an earlier point of time, is not material, when testimony was recorded
4-6 years after the date of incidence.
gRT 161 — (ii) TeTRTE] el — U el & ey ged g & 3rfiF exll &
ST {49 qdes R ST Fehdl & ST RS U el Bl quid: Sffaeaa=ig
uTt gY@ WYl e B gurds Ry S AR urd 2 |
(iii) geo1 fagTfen, g a1 81 — AIerdl & Yol HUF oRkd IR & FHI
T WM Al FHITJAR Usdl bi fafbedrerd ugen, & ey H i
WARAM T 8, 94 IAD] Aed geAl & 4—6 dY IR 3ifhd BT T8 o |
78 (i) &(iii) 173
Sections 190 and 195 — Cognizance of offence — No written complaint was
made by the public servant — Complaint was made in the form of one letter but
that was addressed to the Executive Magistrate and not to the Judicial Magistrate
— Cognizance was found to be illegal.
gRTY 190 T 195 — IR BT HH — b Wdh gRT dls foRad Rrerad
TR B T8 A — Red Ue U9 @ wU H B T3 o Wfdhd 98 HRIUTId
g o daiSd o, <f¥e aRge &I A8l — G, fAefd i 13T |
64(i) 139
Sections 202 and 204 — Issuance of process — Proceedings u/s 202 of CrPC —
Right of accused — Accused is not entitled to be heard on the question whether
the process should be issued against him or not — Law clarified.
€RTY 202 UG 204 — ARG SR BT — URT 202 TS UlshAT Aigdl & faid
SIRIARIT — YT BT AMBR — YT DI 3H U W GAdlg BT DR
el b SHa 0wg MR SR @ WY il & — fafy W & 15|
84(iii) 191
Section 227 — Discharge — Only on the basis of confessional statement of a
co-accused which is otherwise inadmissible in evidence, accused cannot be
charged.
gRT 227 — IHMET — DA AS—3ANYTH & AR BT Sl A& H 37T
T 78] B, & MR TR IS BT IRIMNT 81 fHar 1 Faar |
65 141
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Section 227 — Discharge of accused — Appreciation.

€RT 227 — AN DT IHET — HTh | 66 144
Section 228 — Offence of attempt to murder — Discharge — Question of intention
to kill or the knowledge of death is a question of fact which requires
determination at the trial.

gRT 228 — AT & YIS Bl AT — IHGT — BT BIRA HRA BT M

AT 4G & S BT U, T BT U & forgeT MgRer fGaRe & SRE faa
ST STUferd | 67 146

Section 311 — Recall of witness — Application of prosecution u/s 311 of CrPC
or Section 165 of Evidence Act could not have been allowed to give chance to
adduce evidence, which will otherwise amount to review of the order, especially
when Judge has only power to put question to witnesses and to direct for
production of any document or thing u/s 165 of Evidence Act.

gRT 311 — el Bl Y g BRAT — AMIISH D ATdG eiid &RT 311
TUS Yishar Aledl 3fdr GRT 165 Wied AfATTIH, A& UKId B BT JAER
Jad @RA @ oIy WIBR T8l [HT ST Fad, ST TIAT MY &l

BT, fIRIyd: 9 59 <TIEieT aRT 165 <16 IfAfm @ fada dae arerar
A U YBH Ud [l SRS 31T G DI UHCIDRT BT 4 a1 BT Al
G 2 | 68 148
Sections 437, 438, 439, 441 and 446 — (i) Bail — Conditions which may be
imposed — Direction by the Court granting bail to the accused to provide local
surety, is not justified.

(if) Bail — Approach — Need to adopt a proportional approach protecting the
fundamental rights of the accused while ensuring their presence during the trial.
RTY 437, 438, 439, 441 UG 446 — (i) STHMT — A oIl SMERITAT BT ST Aheht
g — A UG BRA el <A gRT MY bl I gfavfa ugd
PR BT &S, IRITAT T8 |

(i) ST — giedIor — AR & SR Aga &I IuRef e -
FHY IAD ol ATBRI BT RIET PR & Hae H Ffold gedIv bl JYAY
ST @7 JNMaTIHT & | 69 149
Section 438 — Application for anticipatory bail — Mere formal arrest (on-paper
arrest) would not extinguish his right to apply for anticipatory bail.

ORT 438 — MYH THAMT & oy 3Mded — Had AR RREGART (@Sl
AREARY) I ST 3fdeT UKd R4 & IAD ATHR Bl FHC el
S | 70 152
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Section 438 — See sections 3 (1) (r) and 18 of the Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act, 1989.
RT 438 — S YT M 3R TSI QIR Framo) a7, 1989
BT GgRIG 3(1)(3) TF 18 | 93 208
Section 439 — See section 45 of the Prevention of Money Laundering Act, 2002.
ORT 439 — <@ g9 HAROT SRR, 2002 BT GRT 45 |

92 206
Section 439 — See section 43-D (5) Proviso of the Unlawful Activities
(Prevention) Act, 1967.
RT 439 — < faffoeg fohar—dara (Faro) i, 1967 &1 aRT 43—(5)
R | 100 229

DISSOLUTION OF MUSLIM MARRIAGE ACT, 1939

gRe™ faare faere sifdfezE, 1939
Section 2 — See sections 7(1) Expln. (d) and 19 of the Family Courts Act, 1984
and Rule 9 of the Family Court Rules, 1988 (M.P.).
ORI 2 — S¢ HeH IR AR, 1984 B IR 7(1) LR (6) Ud
19 Ud {SH AT 199, 1988 (AY) &1 Fa| 9| 72 158

DIVORCE ACT, 1869

fdare—faesT «iff=aw, 1869
Section 36 — Interim maintenance — The wife was accustomed to a certain
standard of living in her matrimonial home and is entitled to enjoy the same
amenities of life during the pendency of divorce petition as she would have been
entitled to in her matrimonial home.
gIRT 36 — IARH WRUI-TIYUT — Tl 319 darfed R H Uah fAf¥ed wR &r
Siiad SiF @1 3R off iR faare fawwe o aifadT & «fdd 81 & SR
I SilaT BT I8! JAUrRAT BT 3fE o BT MUPR & S S AU ddIed
TR ¥ T B | 71 155

DOWRY PROHIBITION ACT, 1961

Szl gfony A aH, 1961
Sections 3 and 4 — Offence of cruelty and demand of dowry — When prima facie
case not made out?
¥R 3 U9 4 — 93T UG Gool B ART BT U — Hd UIH AT AT el
FAAT? 86(i) 196
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EVIDENCE ACT, 1872

|rey fefeH, 1872
Section 3 — Abetment of suicide — Appreciation of evidence.
gRT 3 — ATHEAT BT GOURY — A& BT oAb | 81 181

Sections 3, 8 and 106 — Circumstantial evidence — Burden of proof cannot be
shifted on the accused persons by invoking section 106 of Evidence Act.
gRIY 3, 8 Ud 106 — URRRARISI A1ed — €RT 106 A& ARATIH BT SUANT
PR [ B AR JYFd AhAl IR AART 8l a1 ST FebaT |

77(ii) 169
Section 154 - Offence of murder — It is the duty of Court to appreciate the
evidence with caution, to apply the crucial test as to whether the witness is truly
an eyewitness and whether his testimony is credible, as the doctrine ‘falsus in
uno, falsus in omnibus’ is not a sound rule to apply in Indian context.
&RT 154 — BT BT IR — AT BT Jg Had 2 (b I8 AT BT Aaddl
U Heglh Bx, g Murige qRieor o b aar Saa el arda § <efaell
el © Ud 1 9D Aied fAeaa@= i § A@ifs Y 91 H eI, |l ardl |
I &1 Fgla IRA dad § R &3 3fad 781 7 |

78(i) 172
Section 118 — See Order 3 Rules 1 and 2 of the Civil Procedure Code, 1908 and
section 2 of the Power of Attorney Act, 1882.
#RT 118 — <%d RAfdel fehar e, 1908 1 A< 3 199 1 9 2 UG GEARAHN

AT, 1882 &I &IRT 2| 56 116
Section 165 — See section 311 of the Criminal Procedure Code, 1973.
YRT 165 — <% U Ufshar dfedr, 1973 &I 9IRT 311 | 68 148

FAMILY COURTS ACT, 1984

HoH AT AT, 1984
Sections 7(1) Expln. (d) and 19 — Application for dissolution of marriage by
Muslim male — Muslim male can prefer a suit or proceeding for dissolution of
marriage u/s 7(1) (d) of the Act of 1984 and Rule 9 of 1988 Rules on the grounds
as available to him.
gRTY 7(1) TSRO (7) T 19 — GRA YoV gRT fadrg fI=ee 8 omde —
AR goN & U AfAFRM, 1939 & Iiaeid faare fawss &1 @t &1 sy
YT R BT Phls SUIR SUTET ) 8 | 72 158

FAMILY COURT RULES, 1988 (M.P.)

foH T 794, 1988 (A.9)
Rule 9 — See sections 7(1) Expln. (d) and 19 of the Family Courts Act, 1984
and section 2 of the Dissolution of Muslim Marriage Act, 1939.
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a9 9 — <X Jgw =AY AR, 1984 @1 URTG 7(1) WSRO (6) Ua
19 Vg gRem faare fage sfafa™, 1939 &1 a7 2| 72 158
GENERAL CLAUSES ACT, 1897
WYRY Gus fAfgH, 1897
Section 10 — See sections 34(3) and 43(1) of the Arbitration and Conciliation
Act, 1996 and sections 4 and 29(2) of the Limitation Act, 1963.
gRT 10 — < ALRRIAT 3R GoIg AMIH, 1996 B TRIU 34(3) Td 43(1) Ud
R MfRITH, 1963 @ IRIT 4 TG 29 (2) | 51 103
HINDU MARRIAGE ACT, 1955
fa=g faare afefaH, 1955
Sections 11 and 25 — Permanent alimony — A spouse from a void marriage is
entitled to seek permanent alimony u/s 25, as the provision covers all types of
decrees including nullity.
GRS 11 T4 25 — R Faifedr — I faae & ufd a1 gl o1 25 &
Jiaid Il Faif2sd U & ghaR © Hifd I8 e fgddl aled a4l
THR B fEBH BT 3 HaT & | 73 159
Sections 13, 13-B, 24 and 25 — Permanent alimony — Factors to be considered
while granting permanent alimony, explained.
gRIY 13, 13—, 24 U4 25 — @I aifedr — Wl Falf@er uem oxd
T faR 6T S arel SR®, F93m T | 74 161
Sections 13(1)(ia) and 13(1)(ib) — Divorce — Appreciation of.
gRTe 13(1)(iP) & 13(1)(i@) — are—fIws — qeuied |
75 163

INDIAN PENAL CODE, 1860

YR gUs WfSeT, 1860
Section 120B — See section 227 of the Criminal Procedure Code, 1973 and
sections 7, 12 and 13(2) r/w/s 13(1)(d) of the Prevention of Corruption Act,
1988.
gRT 1209 — <X QUS UfhAT WfEdl, 1973 &1 URT 227 Td ¥EMER [HERU
JATH, 1988 — IRV 7, 12, 13(2) WEUSd &RT 13(1)(4) |

66 144

Sections 186 and 353 — Offence of assault or criminal force to deter public
servant from discharge of his duty — Unless there are specific allegations with
specific acts, mere allegation of “creating disturbance” cannot mean use of
“criminal force” or “assault” within the scope of section 353 of IPC.
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YR 186 UG 353 — ol Addh Pl SUD hAcd P {ded & b b olU HalT
AT MRS Il BT IR — 9 da fafdre it & arer fafre e 7 &,
Hadl U UST BT B ART BT I IS, DI ORI 353 I gRET
MRS g1’ AT ‘EHAT BT YANT &l &1 Fhel | 64(ii) 139
Section 302 — Murder — Circumstantial evidence — Proof of ‘Motive’ — When?
RT 302 — BT — URRARISI |eg — '8 &I JAINOT 891 — e ?

77(i) 168
Section 302 — Offence of murder — Suspicion cannot replace proof.
€RT 302 — AT BT W — Hag A BT VI Tl of Febell |

76 165
Sections 302, 307 and 120B — See section 154 of the Evidence Act, 1872 and
section 157 of the Bharatiya Sakshya Adhiniyam, 2023.
gRIY 302, 307 UG 1209 — <X WM&y SMAIH, 1872 & ORI 154 Ud YR
1&g JTTTIH, 2023 BT GRT 157 | 78 172

Sections 302 and 376 — Rape and murder — Principles that court must adhere to
while appreciating and evaluating evidence in cases based on circumstantial
evidence, reiterated.

gRTY 302 Td 376 — ol 3R g — RN A6 & 3MER W ATHAl
H ed B [q9e Ud i dRd I RIS 61 59 Rigidl &1 g1

BT AMBY, S8 QST 14T | 80 178
Section 302/34 — Murder — Common intention — Appreciation.
gRT 302/34 — BT — AT 3T — ATh | 79 175

Sections 306 r/w/s 107, 114 and 498A — (i) Abetment of suicide — Mere
harassment, by itself, is not sufficient to find an accused guilty of abetting
suicide — Prosecution must demonstrate an active or direct action by the accused
that led the deceased to commit suicide.

(i) Offence of cruelty to married women — “Cruelty” simpliciter is not enough
to constitute the offence, rather it must be done either with the intention to cause
grave injury or to drive her to commit suicide or with intention to coercing her
or her relatives to meet unlawful demands.

gRIY 306 HIUMST &IRT 107, 114 T4 498F — (i) MHASAT BT TORY — Had
Icdled, U M9 H, fhdl IfgTh BT MMHASAT B GURYI B QNI e B
fory Tatar T2 ¥ — IS @1 SMavd wU W AR BT gE A1 |
B TN BT [ BRI FiidT e & oy gRd 8% |
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(ii) faanfea AfZamsll @& Wi SRl BT AURTY — Dacl “HRAT” B URE (ST
FR B folg i &1 € 9”9 A1 A1 89R IUST Uga AT I IS
& oY ASIR &1 AT W AT IAD ARGRI Bl A g 7 & @R HA
% foIg arg & @ e A ST A1y | 82 184
Sections 306 and 417 — See Section 3 of the Evidence Act, 1872 and section
2(1)(j) of the Bharatiya Sakshya Adhiniyam, 2023.

YRIT 306 UG 417 — <@ ARY JAIH, 1872 &I UNT 3 Td YR &g

A, 2023 B GRT 2(1)(3) | 81 181
Section 307 — See Section 228 of the Criminal Procedure Code, 1973.
¢RT 307 — <% <Us UfshaT AT, 1973 &I &IRT 228 | 67 146

Sections 376(2)(n) and 506 — Offence of rape and criminal intimidation — A
mere breakup of relationship between a consenting couple cannot result in the
initiation of criminal proceedings — What was a consensual relationship between
the parties at the initial stage cannot be given a colour of criminality when that
relationship does not fructify into a marital relationship.
gRTY 376(2)(€) TT 506 — ST BT IURT AR MRS A — FEAd
T I & 7 A ey faw6g 81 M & URUIFRaG®y ARG SR
JRA 81 B Ahdl — URMS el H USThRI & Fed Gl Hedaqol dey o,
ID dq1edh Heg B BT H BAR 7 89 IR I SATURTEDRAT BT T T8l a1
SIT FhdT | 83 188
Sections 406, 415 and 420 — Criminal breach of trust — Where act of breach of
trust involves civil wrong, the remedy lies for damages in civil courts, whereas
such an act with mens rea leads to criminal prosecution as well.
“Criminal breach of trust” and “cheating” — Distinction — Explained.
€RTY 406, 415 T4 420 — SMURIED <TIHT — T IGHT & Hed H Rafddt
Y G § 981 JHarl & ITaR Rifdd =RTer | Iude B8R Sidfd
MUTTae AR & 1 Iad I IMEH SIAAST Bl AR W1 of SIRAT |
“IMURTES T Ud "Bl — =T | 84(i)&(ii) 191
Section 498A — (i) Cruelty to married women — FIR lodged after receiving the
notice of divorce petition filed by the husband — Whether FIR can be said to
have been lodged by way of counter blast to the divorce petition? Held, No.
(i) Stridhan — When wife has taken her stridhan, then no one can make a
complaint about it because only the wife is the owner of her stridhan.

(iii) Practice and procedure — To what extend finding of Civil Court is binding?
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ORT 498% — (i) faarfza Afeer & ufq gxar — ufd g1 uga fdars—fa=es
IIFIRT BT ol I3 U B & SURI 92H a1 Rulc g6 el =i —
FIT I8 HET o Fadl © (b UIH o Rure, faarg fdews e & ufdars
HI G5l BN TSP AfAEIRE, T2 |

(i) S — 99 g 5 W BT e o o 8, 99 ®Ig Al 39 aR W
Rrerd T8 ax Fahar @ifs fim g 8 Wd Sed o W e © |

(i) 9o ud ufshan — few A g Rifdd =marea &1 fospy greaer) g
2? 85 194
Section 498A — Criminal case arising out of matrimonial dispute — Courts must
exercise caution to prevent misuse of legal provisions and to avoid unnecessary
harassment of innocent family members.

gRT 49896 — dalfed fddre | IU AWRID AHAT — FRTAT DI B
UGl & GOUANT Pl pl AR URIR & &Y AR Bl ATaIDh TSl
NEEREAGMNEIECIFRCISRIRE I 86(ii) 196

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT,

2015

PR =g @@ & WG SR wGReEv) g, 2015
Section 9(2) — (i) Plea of juvenility — Merely because adjudication has taken
place, it does not mean that a plea of juvenility cannot be raised subsequently —
Juvenile court is a species of a parent and a delinquent has to be protected and
re-educated.
(ii) Legal maxim — Actus curiae neminem gravabit — No one shall be prejudiced
by an act of the court — Explained.
&RT 9(2) — (i) IWTIAT B HI 3IWATH — Had AT o =g FAvig= &
T 7, 31 1 g el 2 & 91 H Surday g & Afard A8l SorT Sl
FaHdl — [HeR <IaTerd Afad @ wifd 8 3R SHd §RT U SM0AN) &I
g iR g Riféra fvan S =2y |
(i) ofTer AT — Actus curiae neminem gravabit — IR & el Brd
A ol 31 9§ gaie el 8 — @R # TS | 87 199

LIMITATION ACT, 1963

afdrr s, 1963
Sections 4 and 29 (2) — See sections 34(3) and 43(1) of the Arbitration and
Conciliation Act, 1996 and section 10 of the General Clauses Act, 1897.
ORTG 4 T4 29(2) — T HEIRRIAT 3R JoIg IMAFIH, 1996 &1 TR 34(3) Td
43(1) Ud HEIRY @US ASFIH, 1897 & aRT 101 51 103
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Section 5 — Condonation of delay — Expression ‘sufficient cause’ is an elastic
term and each day’s delay need not be explained in strict sense.

gRT 5 — fdofd @1 ATH — T BRI UG Udh ofdlell UG © Ud HoRagdd
TS QT & fcid BT WE B Bl MRS Tl 2 | 88 201
Section 5 — (i) Condonation of delay — Where cause for delay falls within the
four corners of “sufficient cause”, irrespective of length of delay, same deserves
to be condoned.

(ii) Application for condonation of delay — While deciding such application,
merits of the case should not be considered.
ORT 5 — (i) a9 @ ATHY — ST&f MMISH @I I el el & IR ST
AT PR QAT &, I81 fderg A% $HR & Iy SaR AT [RIGE gl
YT ST AR |
(ii) faerg A1®Y B 3MMdeT — UHT 3M1de FRTRd DR FHI YhR0 & O3y
R =R T8 far S =y | 89 202
MOTOR VEHICLES ACT, 1988
Arex I AfSfaw, 1988
Section 168 — Motor accident claim — Mere continuation of the business by
inexperienced appellants does not negate pecuniary loss.
gRT 168 — HICIAM GocAT QA1 — IgHIe AUARINTI gRT FaHI SN
TG AF W A JHAE A TS BN | *90 204
Section 173 — Motor accident claim — Insurance company not liable for making
payment of compensation, as liability cannot be enforced even for a third party
which is not arising out of contract.
#RT 173 — HICX oA qrar — 4T BUHl YR YA &R & oy TR
T, Fifes v g, S wfaer § Soa= T8 8 <Er 8, fh g ue &
forg i1 gwret =81 fohar S Aeba | 91 204
NARCOTIC DRUGS & PSYCHOTROPIC SUBSTANCES ACT, 1985
W@d AN ¢F 7 gATdT usref SIS, 1985
Sections 2(xvii)(a), 8, 18(c) and 37 — See section 483 of the Bharatiya Nagarik
Suraksha Sanhita, 2023 and section 439 of the Criminal Procedure Code, 1973.
gRTG 2(xvii)(®), 8, 18(T) & 37 — < AR ANTRS FRef Wiadl, 2023 B
ORI 483 UG @Udh AN UG A9 ywrdl uared oifdfgH, 1985 @1 ORI
2(xvii)(e), 8, 18(T) Ud 37 | 53 106
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PREVENTION OF CORRUPTION ACT, 1988

yer[R fAaror sifefaaH, 1988
Sections 7, 12 and 13(2) r/w/s 13(1)(d) — See section 227 of the Criminal
Procedure Code, 1973 and section 120B of the Indian Penal Code, 1860.
gRIY 7, 12 U9 13(2) eufeq oRT 13(1)(®) — <% <ve ufhar wfar, 1973 &1
gRT 227 U4 YR TUS Wf2dl, 1860 &I RT 120% | 66 144

PREVENTION OF MONEY LAUNDERING ACT, 2002

g2 frarer sifdfrm, 2002
Section 45 — (i) Offence under Prevention of Money Laundering Act — Rigours
of section 45 may be suitably relaxed and conditional liberty may be granted in
case of prolonged trial and long period of custody.
(i) Bail — “Reasonable grounds for believing” used in Section 45 of the Act
means that the Court need not delve deep into the merits of the case and the court
is only required to place its view based on probability on the basis of material
collected during investigation.
eRT 45 — (i) G—2Me fFaRoT SARTIH @ Sfia STuRT — &R 45 B HSRaT
3 I w ¥ R foar S Aaar © vd it o f[aaRer v aifaRet
DI A AT & A | el Afed ST U &SI Fahdl g |
(i) ST — AT BT gRT 45 H yga fawas HA & iad—gad MERI”
W I © b =ATATery BT AHel @& YUI—]IY I TERTg A ST Dl TLIhl
TEl T Ud RIS ¥ ddd I8 IMUiEd & b 98 U™ & SRM UdiAd
IR R AR R SWIEdl & MR WR TUAT Ad 911 — <11l bl ST
BT b 1 g & fdeg arifde Aell & Ud AR & oy aragad
T ¥ f T8 IR BT AT I ¥ W TR Y|

92 206

POWER OF ATTORNEY ACT, 1882

YEIRAMT ST, 1882
Section 2 — See Order 3 Rules 1 and 2 of the Civil Procedure Code, 1908, section
118 of the Evidence Act, 1872 and section 124 of the Bharatiya Sakshya
Adhiniyam, 2023.
gRT 2 — <% Rifaa ufshar fedr, 1908 &1 :me™r 3 39 1 T 2, ey rfafem,
1872 B URT 118 Ud ARAIT 1&g NI, 2023 BT ORI 124 |

56 116
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SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989

Irggfaa ofa SR SHenfa @R faron) sifdfea, 1989

Sections 3 (1) (r) and 18 — (i) Anticipatory bail — If the necessary ingredients to
constitute the offence are not disclosed then in such cases the bar would not
apply and the Courts would not be absolutely precluded from granting pre-arrest
bail to the accused.

(ii) Offence of atrocity — It has to be shown that the intention of the accused was
to subject the concerned person to caste-based humiliation.

gRTq 3(1)(3) Td 18 — (i) 1A ST — WWW%HWE%WW
Tl PI Udhe 7Te] fHaT SIrar € a1 UH A1l § doi o] A8l 811 3R ~rarerd
AT BT ARTART qd ST < | Yuid: ufaafaa =&l 8 |

(ii) AR BT JWRE — Ig SRIT BT ST =1y fb Ifigeh &1 3
WA @k DI ST SR WR YA B BT AT — IR BT faR
— AHST AT | 93 208

SPECIFIC RELIEF ACT, 1963

Irgan AR, 1963

Section 20 — (i) Specific performance of agreement for sale — When is time
essence of the contract?

(ii) Readiness and willingness — Appreciation.

(iii) Maintainability of suit — Trial Court's failure or omission to raise a
maintainability issue in a suit involving jurisdictional facts by itself cannot limit
the authority of higher courts to determine whether jurisdictional facts existed
for the grant of relief as claimed.

gRT 20 — (i) faspa sy &1 e e — o9 wHY HfAaT &1 IR
BIAT 27

(i) TART 3R ISHT — HATHA |

(iii) @ @1 UIYUAAT — U aI€ ¥ Sfel SAReR Hadl deg IfauRd &l faamo
AT 1, I Heell [Jarers Som # fawerdr a1 9 @ § akS e
D1 I8 fAenRa B_T BT SBIRAT BT AT T8 Bl b R 9ifed gy yar
PR B forv e R fAvas e fem 2 | 94 211
Section 20 — (i) Suit for specific performance of contract — Discretion of court
— Parameters.

(i) Discretion as to decreeing specific performance — Under what circumstances
‘hardship’ as enumerated in section 20(2)(b) of the Act, can be taken into
consideration in refusing specific performance? Law explained.
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RT 20 — (i) GfaeT & RAFfdE sgured & foy 9" — <IrTey &1 [AdaTeaR
— HUTTS |

(i) R SguTe™ 31 S U™ &R &1 [AddeeR — b gRRefeal 4
ffAFRM & arT 20(2)(F) H SfectRad ‘HfSATs’ &1 A e ¥ 3R
eq AR # forar S |dar 27 Y J+9sms 78 | 95 216
Section 28 — (i) Suit for specific performance — Rescission of contract for sale
— Scope — Law clarified.

(ii) Doctrine of Merger — Effect of — When trial court's decree merges with
High Court's decree in second appeal?

gRT 28 — (i) faffde srgure =g arq — fasy ordy &1 fawved — faR
— fafer =g TS|

(i) faera &1 RIgiad — 99 — &9 AR IETer &1 ST S2a ~[Ted gRT
fgcira srfrer # wiRa feamr & oo &y 2 96 220

STAMP ACT, 1899

e AR, 1899
Section 36 — Admissibility of document — Such objection may be raised even
after the document was marked as exhibit during evidence or even in appeal or
revision.
gRT 36 — SXATAS &I UTEIAT — U 3mufed A1ed & SR gdraol yaeh &1
T & ORI AaT el AT GAeqor # Wy IS I Aol 2 |

97 223

TRANSFER OF PROPERTY ACT, 1882

Hufca siaror afafaH, 1882
Section 41 — Transfer of property — By ostensible owner — When the buyer
would be entitled to relief u/s 41?
gRT 41 — HURT BT AR — WA WA §RT — GRT 41 B FId el bd
A U BT BHAR BIIT? 08 225
Section 52 — (i) Appeal — By a person who is not a party to the proceedings —
Permissibility — Where a judgment and decree prejudicially effects such a
person, he can prefer an appeal with the leave of the Appellate Court — Law
governing grant of leave to appeal, summarized.

(i) Transferee pendent lite — Impleadment of — Principles summarized.
gRT 52 — (i) 31l — U &ARh §RT Sl BRIATe] H YeThR 8l & — STg=iadl
— g @13 g iR o W @fts W ufdae wva Srert 8, 98 sndel
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RIRATH BT AT ¥ A HR AHhal & — Il DI AFART UGTH PR DI
AT R arelt fafdy, deafud |
(i) a8 BT ARt — Faom — Rigia IR fd T |
99 226
UNLAWFUL ACTIVITIES (PREVENTION) ACT, 1967
faffawg fhar—awam (Far) afdfaas, 1967
Section 43-D (5) Proviso — Offence under UAPA — Grant of bail — Court should
not hesitate to grant bail only on the ground of seriousness of crime and should
remember the governing principle, ‘Bail is the rule and Jail is an exception’.
gRT 43—H(5) Wgd — JUUIY & I IR — STHIA DT U fbar S
— SITATTT B Bl 39 MR TR STHET USTH B H GhId 8] HIAT AMey
5 sy MR § w9 a7 wd Rigid ¥Ror @ =ty & s e g
Td Sl JUarg & | 100 229

Part-11A
(GUIDELINEYS)

1.  Guidelines issued by Hon’ble Supreme Court to be followed in 5
execution proceedings
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EDITORIAL

Esteemed readers,

At the outset, it is with immense pride and great pleasure that we extend a
warm welcome to our new Chairman, Hon’ble Shri Justice Atul Sreedharan. His
Lordship brings with him a distinguished record of service and scholarship, having
previously served as a member of the Committee for Judicial Training and as a
respected resource person at the National Judicial Academy. We look forward with
great anticipation to His Lordship’s guidance, insight and valuable contributions in
steering our academic and professional endeavours. We also express our gratitude
to Hon’ble Shri Justice Sushrut Arvind Dharmadhikari, our former Chairman for
his constant guidance and support. We wish His Lordship the best of tenure at the
Kerala High Court.

The Academy reaffirms its commitment to promoting judicial excellence
through a structured and comprehensive training schedule. Among the key
initiatives in the last two months, the Academy conducted Institutional Advance
Training Course for District Judges (Entry Level) on promotion from 3™ March,
2025 to 29" March, 2025. This intensive programme is designed to equip newly
promoted District Judges with the jurisprudential and managerial skills essential for
the effective discharge of their enhanced responsibilities. Further, an Awareness
Programme focusing on Civil Appeals, Criminal Appeals, and Criminal Revisions
was organized on 5™ April, 2025 through online platforms and other modes of
telecommunications, offering participants insights into contemporary practices and
procedural nuances.

In addition, a Refresher Course for District and Additional Sessions Judges
who have completed one year of service was organized from 21 April to 26" April,
2025, aimed at reinforcing core judicial competencies, promoting best practices,
and fostering peer learning. To address broader continuing education needs, a series
of Educational and Continuing Training (ECT) programmes were launched,
covering various aspects of substantive and procedural law, judicial ethics and court
management. Recognizing the pivotal role of the Bar, the Academy held two
Special Workshops for Advocates on 05.04.2025 at Jabalpur and Bench at Indore,
seeking to strengthen advocacy skills and enhance collaboration between the Bench
and the Bar.
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The Academy also emphasizes the urgent need to address the long-standing
issue of delay in civil execution proceedings. It is imperative that courts exercise
active supervision to ensure that executions are not reduced to protracted processes,
thereby frustrating the rights of decree-holders. The Hon’ble Supreme Court, in its
recent judgment in Periyammal (Dead) through LRs & ors. v. V. Rajamani & anr.
etc., 2025 INSC 329, has unequivocally called upon courts to treat execution
proceedings with the seriousness they deserve. The judgment, which finds mention
in Part 1A of this Journal, reiterates that expeditious execution is integral to the
credibility of the justice delivery system and must be pursued with utmost diligence.

This edition also features Our Legends series, where we revisit the inspiring
journey of Justice U.L. Bhat, the founder of this Academy. Justice Bhatt’s visionary
leadership and commitment to judicial education laid the foundation for the
institution’s enduring legacy. We hope that readers will draw inspiration from his
life and work, which continue to guide and illuminate our collective path.

We earnestly invite our readers to contribute actively to this Journal by
sharing their articles, views on emerging legal issues and suggestions for future
editions. Your thoughtful engagement enriches this platform and strengthens the
vibrant intellectual exchange that lies at the heart of our mission.

Lastly, | want to share an insight | felt in the recent times. | have a peepal tree
in my yard. For the past two years, I’ve observed a fascinating cycle. Around March
to April, the tree begins to shed all its leaves and stands bare for a few days,
completely leafless, silent, almost as if it is resting. And then, magically, small buds
start to appear. These buds slowly blossom into tender brown leaves, which
gradually turn green. This entire transformation spans about two to three weeks.

Watching this cycle unfold reminds me of life itself, how periods of stillness
or emptiness are not signs of an end, but gentle pauses before renewal. Just like the
peepal tree, we too go through seasons, when we feel bare, vulnerable or lost. But
with patience and trust in the process, life begins to bloom again.

Renewal always comes, quietly but surely.
Best wishes,

Krishnamurty Mishra
Director
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

Hon'ble Chief Justice Shri Suresh Kumar Kait with the participants of
Institutional Advance Training Course for District Judges (Entry Level)
on promotion (03.03.2025 to 29.03.2025)

Hon'ble Shri Justice Vivek Rusia, Administrative Judge, High Court of Madhya
Pradesh, Bench at Indore, inaugurat programme for Technical staff of District
Courts including Judicial Officers (ECT 11 2024) zone-wise under “e-
Committee Special Drive Training and Outreach Programme through the State
Judicial Academies” at Indore (01.03.2025)
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REFRESHER COURSE FOR DISTRICT JUDGES (ENTRY LEVEL)
(ON COMPLETION OF ONE YEAR SERVICE) (21.04.2025 - 26.04.2025)
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HON'BLE SHRI JUSTICE ATUL SREEDHARAN ASSUMES CHARGE AS
JUDGE OF HIGH COURT OF MADHYA PRADESH

Hon'ble Shri Justice Atul Sreedharan, on His Lordship's
transfer from High Court of Jammu & Kashmir and Ladakh,
was administered oath of office on 24" March, 2025 by Hon'ble
the Chief Justice Shri Suresh Kumar Kait.

His Lordship was born on 24" May, 1966. After obtaining
degrees of B.A. (History) from the University of Madras in 1987
and LL.B. from Meerut University in the year 1992, His Lordship
was enrolled as an Advocate of M.P. State Bar Council on
3" April, 1992 and practiced under the able guidance of Mr. Gopal
Subramanium till 1997 and assisted him in Civil and Criminal matters before the
Supreme Court of India, High Court of Delhi and Trial Court at Delhi. From 1997 to
December, 2000, practised independently at Delhi. Thereafter, shifted to Indore in
the year 2001 and has been practicing continuously before the High Court of M.P,,
Bench Indore. His Lordship took oath as Additional Judge, High Court of Madhya
Pradesh on 7" April, 2016 and Permanent Judge on 17" March, 2018.

After approximately a period of seven years, His Lordship was transferred to the
High Court of Jammu & Kashmir & Ladhak and took oath as Judge of High Court of
Jammu & Kashmir and Ladakh on 10" May, 2023. His Lordship has joined us again
on 24" March 2025.

We on behalf of JOTI Journal wish His Lordship a very happy and
successful tenure.

TRANSFER OF HON'BLE SHRI JUSTICE SUSHRUT ARVIND
DHARMADHIKARI TO HIGH COURT OF KERALA

Hon'ble Shri Justice Sushrut Arvind Dharmadhikari, who
occupied the august office of the Judge of the High Court of
Madhya Pradesh for nine years, has been transferred to the High
Court of Kerala as Judge.

His Lordship was born on 8" July, 1966 at Raipur
(Chhattisgarh). After obtaining Bachelor's Degree in Commerce
from G.S. College of Commerce & Economics, Nagpur and
LL.B. Degree from University College of Law Main Branch,
Nagpur, His Lordship enrolled as an Advocate with the State Bar
Council of Madhya Pradesh in the year 1992 and joined the profession as a junior
Advocate to Shri Y.S. Dharmadhikari, Senior Advocate (Ex Advocate General of
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Madhya Pradesh) in the High Court of Madhya Pradesh at Jabalpur in 1992. His
Lordship, started independent practice in the year 1996 and practiced in Civil,
Constitutional, Criminal branches of law for about 24 years.

His Lordship took oath as Additional Judge, High Court of Madhya Pradesh
on 7" April, 2016 and Permanent Judge on 17" March, 2018.

During His Lordship's tenure in the High Court of Madhya Pradesh rendered
invaluable services as Judge, Administrative Judge, Chairman, Governing Council
of Madhya Pradesh State Judicial Academy and Member of various Administrative
Committees of the High Court. His Lordship provided wholehearted support and
motivation to the Academy in conduction of its various activities. His Lordship was
accorded farewell ovation on 21" April, 2025 at High Court of Madhya Pradesh,
Principal Seat, Jabalpur.

We on behalf of JOTI Journal wish His Lordship a very happy and
successful tenure at High Court of Kerala.

HON'BLE SHRI JUSTICE PRAKASH CHANDRA GUPTA
DEMITS OFFICE
Hon'ble Shri Justice Prakash Chandra Gupta has demitted
office on His Lordship's attaining superannuation.
Hon'ble Shri Justice Prakash Chandra Gupta was born on 1™ April,
1963.

His Lordship joined Judicial Services on 31" July, 2002 as
officiating District Judge in Higher Judicial Service. His
Lordship was granted Selection Grade Scale with effect from
30" September, 2009 and Super Time Scale with effect from
1" June, 2017.

During His Lordship's tenure as Judicial Officer, was posted at various
places. His Lordship also worked as Principal Registrar (Vigilance), High Court of
Madhya Pradesh, Jabalpur and District Judge (Inspection), Gwalior. Prior to
elevation as Judge of the High Court of Madhya Pradesh, His Lordship was posted as
Principal District & Sessions Judge, Ujjain. His Lordship was appointed as Judge of
High Court of Madhya Pradesh on 15" February, 2022.

During His Lordship's tenure in the High Court of Madhya Pradesh, rendered
invaluable services as Judge and Member of various Administrative Committees of
the High Court.

We on behalf of JOTI Journal wish His Lordship a very happy, healthy
and prosperous life.
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PART — |

OUR LEGENDS
HON’BLE SHRI JUSTICE U. L. BHAT
14™ CHIEF JUSTICE, HIGH COURT OF MADHYA PRADESH

“Law without conscience is tyranny and
conscience without courage is silence.”

These words aptly sum up the legacy of
Justice Ullal Lakshminarayana Bhat — a jurist whose
career was defined by unwavering integrity,
intellectual rigor and a profound commitment to
justice.

Born in 1933 in the serene village of Ullal, near
Mangalore, Justice Bhat's formative years were
shaped by discipline, resilience and a deep reverence
for public service. He received his early education in Vizianagaram, Andhra
Pradesh and graduated with a degree in Law from Madras Law College in 1954. A
year later, he began his legal practice before the Chief Justice’s Bench of the
Madras High Court, working under the tutelage of the legendary B.S. Kakkillaya.

In 1961, Justice Bhat was selected as Munsiff by the Kerala Public Service
Commission. However, the State Government, for political reasons, denied him the
appointment. This early career setback did not deter him. In 1968, he was selected
as a District and Sessions Judge in the Kerala High Court and assumed office in
1970.

In 1980, Justice Bhat was elevated to the Kerala High Court, where he soon
earned a reputation for clarity of thought and humane jurisprudence. He served as
the Acting Chief Justice in 1991 and in 1993, was appointed Chief Justice of the
Gauhati High Court, where he passed several landmark judgments. In 1995, he was
transferred as Chief Justice of the High Court of Madhya Pradesh, a position he
held until his retirement.

At his welcome ovation, His Lordship was showered with compliments and
high expectations owing to the fair, hardworking and swift image he had built. To
this, he responded:
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“I am quite conscious of the stress and strain which this great
Judiciary has been passing through in the recent past. Firstly, I am
grieved about the causes and the roots of the stress and strain, which,
perhaps, are a sort of warning to me. I am overwhelmed for two
reasons — overwhelmed by the galaxy of Chief Justices and Judges
who adorned the Benches of this Court, which has set up a very great
and high tradition of judicial statesmanship, delivery of justice based
on unchangeable principles of integrity, straightforwardness and
devotion to judicial duty.”

He also recognized the mammoth task ahead, as reflected in his words:

“The second factor that overwhelms me is the vast geography of the
State, the large number and variety of people, the numerical strength
of the Benches and the Bar and what appears to me a very high
pendency of 60,000 cases in all three permanent Benches of this
Court, the phenomenally large number of subordinate courts with
very high case pendency and the large number of tribunals. But from
my talks with my companion Judges and members of the Bar, | have
derived a sense of self-assurance and confidence due to the total and
unreserved cooperation and support assured to me by them. | feel that
with the efforts of all of us together — the family of the Judiciary
comprising the Bench, the Bar, the subordinate Judiciary, the High
Court staff and the staff of the subordinate Judiciary — we shall be
able to overcome our present problems and carry forward the high
traditions of this Judiciary.”

His Lordship’s fairness, humility, diligence and impartiality can be further
discerned from his words:

“Speaking for myself, | am a very simple person and not at all a
complicated individual. I am outspoken. | speak what | feel in my
heart and mind. What is inside is what is outside, and what is outside
is what is inside me. I am a human being and hence not infallible. A
perfect human being is not yet born. A perfect Judge or Chief Justice
is yet to be born. But it will be my endeavor to strive for the
perfection of this institution, with the all-round cooperation assured
to me. | believe that total cooperation alone will make us rise to the
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occasion. | cannot say where the slightest faltering in cooperation
will lead us. We have foibles. We have our weaknesses. But we also
have our strengths. Let us try to rise above our foibles and
weaknesses. Fulfilment of the oath I have taken at Bhopal shall be
my solemn duty. Justice to all shall be our endeavor. Judges of this
Court will freely and frankly discuss all problems confronting us; but
once any decision is taken, it has to be implemented fully and without
any reservation.”

His Lordship took keen interest in improving the judicial and administrative
setup of the State. Because of this proactive approach, he made several notable
contributions to the district judiciary. But perhaps his most enduring legacy lay in
judicial education.

He was instrumental in revitalizing the Judicial Officers’ Training Institute in
Jabalpur (now renamed as the Madhya Pradesh State Judicial Academy). He also
launched a bi-monthly legal journal, JOTI Journal, in Jabalpur to promote
reflective judicial writing. The JOTI Journal, started under his guidance, has now
entered its 31 year of publication. It is widely read among judicial officers and has
become a unique feature of the Academy and the High Court. Its readers will
recognize how it has evolved into a unifying thread across the State.

His Lordship also helped to establish similar institutions in Guwahati and
Kerala. Justice Bhat was also a pioneer of the Lok Adalat movement in the
North-East, advocating for accessible, informal and speedy justice. He actively
participated in Lok Adalats across the region, personally interacting with litigants
to help reach fair resolutions. A true scholar, he served as a Designated Professor
at the National Judicial Academy in Bhopal, where he mentored hundreds of young
judges.

His judgments often combined strong legal reasoning with a deep sense of
justice. Whether in matters of civil liberties or administrative law, Justice Bhat
upheld fairness and independence throughout.

After his retirement, Justice Bhat continued to serve the nation. He became
President of the Customs, Excise and Gold Control Appellate Tribunal (CEGAT)
for three years. Later, he was designated a Senior Advocate of the Supreme Court
of India and settled in Bengaluru, where he occasionally appeared before the
Karnataka High Court.
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He also authored an autobiography, Story of a Chief Justice. In this book,
he shares a profound anecdote that reflects his deep thinking. One of the defining
moments of his judicial philosophy occurred during his tenure as Sessions Judge in
Palakkad. He presided over a murder trial where a man named Madhavan was
believed to have been killed. The evidence was purely circumstantial — a charred
body allegedly identified by family members and witnesses who claimed
Madhavan was last seen with the accused. But there was no conclusive proof.
Justice Bhat acquitted the accused, pointing to the lack of a complete chain of
evidence and the presence of reasonable doubt. Years later, while sipping his
morning coffee and reading the newspaper, he was stunned by the headline:
“Madhavan Returns.” The man thought to be dead was, in fact, alive. This case
reaffirmed a principle he consistently taught judicial officers in his sessions:
convictions must be based on certainty, not speculation. There must be no room for
alternative explanations.

It is noteworthy that Justice U. L. Bhat passed away on June 6, 2024, in
New Delhi, at the age of 91. His passing marked the end of an era but his legacy
lives on through the judgments he delivered, the institutions he built, and the
generations of legal minds he mentored.

In times when judicial courage is more important than ever, Justice Bhat’s
life is a powerful reminder that fairness, humility and fidelity to the Constitution
are not just virtues - they are responsibilities. His was not just a career in law, but
a lifelong commitment to truth, justice and the dignity of the individual.
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PROCEEDS OF CRIME: AN ANALYSIS IN THE LIGHT OF

THE BHARATIYA NAGARIK SURAKSHA SANHITA, 2023
Dr. Dharmendra Kumar Tada
Faculty Member (Sr.), MPSJA

The Bharatiya Nagarik Suraksha Sanhita, 2023, which came into force on
1%t July, 2024, has introduced a significant provision within the Indian Criminal
Justice System, specifically concerning “Attachment, forfeiture or restoration of
Proceeds of Crime.” Article 300-A of the Constitution of India stipulates that “no
person shall be deprived of his property save by authority of law”. Consequently,
to deprive any person of their property, it is incumbent upon the State, inter alia, to
establish that the property was illegally obtained, constitutes Proceeds of Crime, or
that the deprivation is justified for a public purpose or in the public interest as has
been laid down in Abdul Vahab v. State of M.P., (2022) 13 SCC 310.
Genesis of Proceeds of Crime under Criminal Law

This provision is a new section introduced in the Sanhita. Prior to the
enforcement of the BNSS 2023, various other legislations were already in effect,
addressing the attachment and confiscation/forfeiture of the Proceeds of Crime
associated with specific offences. These include:
(@ The Forfeiture Act, 1857 [Repealed in 1922];
(b) The Criminal Law Amendment Ordinance, 1944;

(c) The Unlawful Activities (Prevention) Act, 1967 [Chapter V (inserted in
2013)];

(d) The Wild Life (Protection) Act, 1972 [Chapter VIA inserted in 2003];

() The Code of Criminal Procedure, 1973 [Chapter XXXIV — Disposal of
Property];

()  The Smugglers and Foreign Exchange Manipulators (Forfeiture of Property)
Act, 1976 [SAFEMAY;

(g) The Narcotic Drugs and Psychotropic Substances Act, 1985 [Chapter VA
inserted in 1989];

()  The Prevention of Corruption Act, 1988 [Section 5(6)];

(1)  The Maharashtra Control of Organized Crime Act, 1999 [Section 20];

(1) Madhya Pradesh Vishesh Nyayalaya Adhiniyam, 2011,

(k) The Anti-Hijacking Act, 2016 [Section 19];

()  The Banning of Unregulated Deposit Schemes Act, 2019 [Chapter V]; and
(m) The Prevention of Money-Laundering Act, 2002 [Sections 5, 8 & 9].
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The concept of attachment and subsequent forfeiture of properties under
criminal law is, therefore, not a novel one. Numerous penal statutes in the past have
incorporated such measures for the attachment and forfeiture of properties derived
from criminal activity pertaining to the commission of offences. The international
community has deliberated extensively on the mechanisms to address the serious
threat posed by processes and activities connected with the Proceeds of Crime, and
on integrating these mechanisms within the formal financial systems of various
countries. These issues were thoroughly debated in forums such as the United
Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances, the Basle Statement of Principles enunciated in 1989, the Financial
Action Task Force (FATF) established at the summit of seven major industrial
nations held in Paris from 14" to 16" July, 1989, the Political Declaration and
Global Programme of Action adopted by the United Nations General Assembly
vide its Resolution No. S-17/2 of 23.02.1990 and the United Nations Special
Session on Countering World Drug Problem, which concluded on 8™ to 10" June,
1998, with a call for State parties to enact comprehensive legislation.

Notwithstanding the pre-existing legal framework to address proceeds of
crime, Parliament enacted the Prevention of Money-Laundering Act, in response to
international commitments to rigorously combat the menace of money-laundering
of Proceeds of Crime, given its transnational consequences and potential to
destabilize the financial systems of nations. The Act came into force on 01.07.2005.

The Criminal Law Amendment Ordinance, 1944, enforced w.e.f. 23.08.1944,
was promulgated through the exercise of powers u/s 72 of the Government of India
Act, 1935. It is aimed at preventing the disposal or concealment of property
procured by means of the offences specified in its Schedule. The Ordinance was
introduced to safeguard government funds and properties believed to have been
obtained by embezzling either Government money or Government property.
(G.L. Salwan v. Union of India, AIR 1960 P&H 35) Attachment under the 1944
Ordinance was provided as a consequence of the commission of specific offences
under the Indian Penal Code, 1860, which were identified as scheduled offences.
In interpreting the provisions of the 1944 Ordinance, the Hon’ble Supreme Court
in State of West Bengal v. S.K. Ghosh, AIR 1963 SC 255, held that the primary
objective behind the enactment was to introduce attachment and subsequently
forfeiture upon conviction, as a form of civil recovery mechanism, to deprive
criminals of their ill-gotten gains. The 1944 Ordinance remains in force and is
incorporated by reference in the Prevention of Corruption Act, 1988 to govern
attachment proceedings in respect of offences committed under that Act.
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Chapter VIII (Sections 111 to 124) of BNSS, corresponding to Chapter
VII-A of the Criminal Procedure Code, 1973 (hereinafter referred to as ‘CrPC’),
pertains to “Reciprocal Arrangements for Assistance in certain matters and
Procedure for Attachment and forfeiture of Property”. Under Chapter VI-A of
CrPC, provisions relating to the attachment of property were introduced to
implement an agreement between India and the United Kingdom of Great Britain
and Northern Ireland, aimed at confiscation of proceeds of ‘cross border’ crimes.
(Statement of Objects and Reasons of Amending Act No. 40 of 1993). The Hon’ble
Supreme Court in the case of State of Madhya Pradesh v. Balram Mihani,
(2010) 2 SCC 602, held that the provisions of Chapter VIIA were applicable only
to offences with an international dimension and that “ordinary property earned out
of ordinary offences committed in India” could not be attached under the said
Chapter. The scope of section 107 of BNSS extends to all types of properties
derived from the commission of any offence or constituting proceeds of crime
related to offences under the Bharatiya Nyaya Sanhita, 2023.

The Criminal Procedure Code, 1973 provided for the attachment and
forfeiture of properties primarily to ensure the attendance of accused persons or
witnesses. Sections 83, 84, 85, 86, 105C and 105E of CrPC are relevant in this
context. Section 102 of the CrPC confers the power to attach, seize and seal
property; however, this section does not extend to immovable property. The
Hon’ble Supreme Court in Nevada Properties (P) Ltd. v. State of Maharashtra,
(2019) 20 SCC 119, held that Section 102 of the CrPC does not empower a Police
Officer to seize immovable property. Section 102 of the CrPC is not a general
provision that enables and authorizes a police officer to seize immovable property
for being produced in a criminal court during a trial. For the purposes of sections
451, 452 and 456 of the CrPC, “property” includes immovable property, but under
sections 102 and 457, it does not extend to immovable property. Therefore, if the
proceeds of crime consist of immovable property, the investigating officer is not
empowered to seize or take action in respect of this category of proceeds of crime.
In contrast, the BNSS allows for the attachment of immovable property and the
court can take action under section 107 of the BNSS.

The provisions of section 452 of the CrPC govern the disposal of property
upon conclusion of a trial. When an inquiry or trial in any criminal court is
concluded, the Court may issue an order as it deems fit for the disposal, by
confiscation of any property or document produced before it or in its custody, or
regarding which any offence appears to have been committed, or which has been
used for the commission of any offence. In this section, the term “property”
includes property involved in the case regarding which an offence appears to have
been committed, encompassing not only property originally in the possession or
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under the control of any party, but also any property into or for which the same may
have been converted or exchanged, and anything acquired by such conversion or
exchange, whether immediately or otherwise.

Proceeds of Crime: Meaning and Quantification

The “proceeds of crime” constitute a core element for attachment proceedings
under this section. This implies that all properties connected with criminal activity
related to the commission of any offence are considered proceeds of crime.
However, neither section 2 nor section 107 of the BNSS defines the term “Proceeds
of Crime.” Section 107 of the BNSS stipulates that “any property derived or
obtained, directly or indirectly, as a result of a criminal activity or from the
commission of any offence” is termed Proceeds of Crime.

Section 111 of the BNSS establishes the foundation for subsequent sections
by providing clear and precise definitions of key terms used throughout the Chapter.
This section is crucial in ensuring a consistent understanding of important legal
concepts such as “property,” “seizure,” “forfeiture” and "proceeds of crime."
Clause (c) of this section specifies that within this Chapter, unless the context
indicates otherwise, "proceeds of crime™ means any property derived or obtained
directly or indirectly, by any person as a result of criminal activity (including crime
involving currency transfers) or the value of any such property.

Another pertinent definition of “proceeds of crime” is provided in section
2(1)(u) of the PMLA 2002. According to this section, “Proceeds of Crime” means
any property derived or obtained, directly or indirectly, by any person as a result of
criminal activity relating to a scheduled offence, or the value of any such property,
or, where such property is taken or held outside the country, then the property
equivalent in value held within the country or abroad.

Explanation clarifies that, to remove any doubt, "proceeds of crime"
include property not only derived or obtained from the scheduled offence but also
any property that may directly or indirectly be derived or obtained as a result of any
criminal activity related to the scheduled offence. Therefore, only property derived
or obtained directly or indirectly as a result of criminal activity pertaining to the
commission of an offence can be classified as proceeds of crime.

Competent Court

The competent court is identified as the one that exercises jurisdiction “to
take cognizance” or “to commit for trial or try the case”. This implies that an
attachment application can be filed even before cognizance is taken or the case has
been committed for trial. The Court or the Judicial Magistrate exercising
jurisdiction to take cognizance of the offence or commit for trial or try the case has
the authority to proceed with attachment and further proceedings concerning
proceeds of crime. For the purposes of this section, “Court” means the Court of
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Session exercising jurisdiction to take cognizance or try the case and the Judicial
Magistrate exercising jurisdiction to take cognizance of the offence or commit for
trial or try the case has jurisdiction to entertain an application for attachment of
proceeds of crime.

Attachment of Proceeds of Crime

This section 107 of BNSS is applicable when the Investigating Officer has
reason to believe that any property constitutes proceeds of crime. As per section
107(1) of BNSS, if a police officer conducting an investigation has reasons to
believe that any property is derived or obtained, directly or indirectly, as a result of
criminal activity or from the commission of any offence, he may, with the approval
of the Superintendent of Police or Commissioner of Police, submit an application
for the attachment of such property.

According to section 107(2) of BNSS, if the Court or the Judicial Magistrate
has reason to believe, whether before or after taking evidence, all or any of such
properties are proceeds of crime, the Court or the Magistrate may issue a notice to
the concerned person, directing them to show cause within fourteen days as to why
an order of attachment should not be issued.

What does the term “Reasons to believe” denote?

The sine qua non for exercising powers u/s 107(1) and (2) was found to be
that investigating officer or court or Magistrate must have “reasons to believe”,
recorded in writing, as the basis for inferring that the person is in possession of
proceeds of crime, which are likely to be concealed. The reasons to believe must
have direct nexus or live link with the material in possession pertaining to above
two aspects. The reasons to believe of court or Magistrate must be formed and
constituted independent of the “reasons to believe” formed by the investigating
officer u/s 107(1). Both have to exist separately and independently of each other
and that the formation of “reasons to believe” by the court or Magistrate must be
separate, independent of the belief formed u/s 107(1).

The words “reasons to believe” is neither defined section 2 nor section 107
of the BNSS. Under the Indian penal law, guilt in respect of almost all the offences
is fastened either on the ground of “intention” or “knowledge” or “reason to
believe”. “Reason to believe” is another facet of the state of mind. “Reason to
believe” is not the same thing as “suspicion” or “doubt” and mere seeing also cannot
be equated to believing. “Reason to believe” is a higher level of state of mind.
Likewise “knowledge” will be slightly on a higher plane than “reason to believe”.
A person can be supposed to know where there is a direct appeal to his senses and
a person is presumed to have a reason to believe if he has sufficient cause to believe
the same. Section 26 IPC explains the meaning of the words “reason to believe”
thus: “A person is said to have ‘reason to believe’ a thing, if he has sufficient cause
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to believe that thing but not otherwise.” In substance as per Joti Parshad v. State
of Haryana, 1993 Supp (2) SCC 497 : 1993 SCC (Cri) 691, what it means is that
a person must have reason to believe if the circumstances are such that a reasonable
man would, by probable reasoning, conclude or infer regarding the nature of the
thing concerned.

The concept of “reasonsto believe” in light of section 26 IPC, 1860 and
drawing analogy from judgments delivered under pari materia provisions of other
enactments. Referring to the judgments of Calcutta Discount Co. Ltd.v.ITO,
AIR 1961 SC 372;S. Narayanappav. CIT, AIR 1967 SC 523; Sheo Nath
Singh v. CIT, (1972) 3SCC 234 and ITO v. Lakhmani Mewal Das, (1976) 3 SCC
757, the Court held that the phrase implies and contemplates existence of reasons
on which the belief is founded and not merely a belief in the existence of reasons
inducing the belief. The said belief must not be premised on suspicion, but on
information. If any authority passes an order without the precondition being
satisfied, then it is supposed to be “acting without jurisdiction”. A rational
connection with the formation of belief and live material on the basis of such
formation of beliefs takes place is necessary. The communication of
“reasons to believe” accompanies with itself a mandatory duty and direction of
communication of the same to the person affected. Any order passed contrary to the
aforementioned procedure is nullity in the eyes of law and attached property can be
directed to be released from attachment. This principle has been highlighted by the
Hon’ble Telangana High Court in Vanpic Ports (P) Ltd.v. Directorate of
Enforcement, 2023 SCC Online TS 1793.

The Delhi Police Handbook clarifies that when filing an application for
attachment, the Investigating Officer must document factors such as sources of
income, verification of Income Tax Returns (ITR) and mode of payment for the
property, to establish a “reason to believe” that a property is “proceeds of crime.”
Upon the filing of such an application, section 107(2) of BNSS contemplates the
presentation of evidence before the relevant Court or Magistrate. This evidence is
to be presented solely for the purpose of determining whether a show-cause notice
should be issued to the affected person. Subsequently, an attachment order may be
issued based on these factors.

Protection of Third-Party Rights

In cases where an application for an attachment order is made and the
competent court has reason to believe that the properties are proceeds of crime and
any person asserts an interest in such property or proceeds of crime, sub-section (2)
of section 107 of BNSS provides for the protection of third-party rights. According
to section 107(3) of BNSS, if the notice issued to any person under sub-section (2)
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identifies any property as being held by another person on behalf of the former, a
copy of the notice shall also be served upon such other person.

Order of Attachment

When the competent Court receives an application for the attachment of
proceeds of crime, its primary determination is whether, before or after taking
evidence, there are reasons to believe that such properties are proceeds of crime.
The Court or Magistrate may issue a notice to the person concerned, directing them
to show cause within fourteen days. As per section 107(4) of BNSS, the Court or
the Judicial Magistrate, after considering the explanation, if any, to the show-cause
notice issued under sub-section (2) and the material facts available before the Court
or Magistrate, and after providing a reasonable opportunity of being heard to the
person or persons concerned, may issue an order of attachment in respect of those
properties found to be proceeds of crime. The Court or Magistrate, considering both
the explanations provided by the affected person and the ‘material facts’ before it,
must make an affirmative determination that the property in question constitutes
‘proceeds of crime’.

The Court or the Magistrate, having regard to the twin factors furnished by
the affected person and the ‘material facts’ available before it, must arrive at an
affirmative finding that the property in question is indeed ‘proceeds of crime’. Upon
reaching such a determination, the Court or the Magistrate may proceed to attach
the said property under sub-section (4) of 107 of BNSS.

Ex parte Order of Attachment

According to section 107(4) of BNSS, if a show-cause notice is duly issued
and the person concerned fails to appear or represent his case before the Court or
the Magistrate, within the fourteen-day period specified in the notice, the Court or
the Magistrate is entitled to pass an ex parte order.

The competent Court is empowered to issue an interim order ex parte.
Notwithstanding the provisions of sub-section (2) of 107 of BNSS, if the Court or
the Judicial Magistrate is of the opinion that the issuance of notice under the said
sub-section would defeat the purpose of the attachment or seizure, section 107(5)
of BNSS stipulates that the Court or Judicial Magistrate may, by an interim order,
direct ex parte attachment or seizure of the property. Such an order shall remain in
effect until an order under sub-section (6) is passed.

Confiscation or Forfeiture or Distribution of Proceeds of Crime

As per section 107(6) of BNSS, if the Court or the Judicial Magistrate
determines that the attached or seized properties are proceeds of crime, the Court
or the Judicial Magistrate shall, by order, direct the District Magistrate to distribute
such proceeds of crime proportionally among the persons affected by the crime. It
is noteworthy that the Legislature does not employ the term ‘“confiscation of
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proceeds of crime” in this section. Instead, the section stipulates that if the
competent court finds the attached or seized properties to be proceeds of crime, the
Court or the Magistrate shall issue an order for the distribution of such proceeds of
crime. The term used is “finds” the proceeds of crime, however, the word ‘find’ is
not explicitly defined.

According to section 120 of BNSS, where the Court records a finding under
this section that any property is proceeds of crime, such property shall stand
forfeited to the Central Government, free from all encumbrances. Section 8(5) of
PMLA of 2002 provides that where upon the conclusion of a trial of an offence
under this Act, the Special Court finds that the offence of money-laundering has
been committed, it shall order that such property involved in the money-laundering
or which has been used for the commission of the offence of money-laundering
shall stand confiscated to the Central Government. In accordance with section 120
of BNSS and section 8 of PMLA of 2002, Proceeds of Crime shall vest in the
Central Government, free from all encumbrances. However, according to section
107 of BNSS, Proceeds of Crime are not automatically confiscated or forfeited and
vested in the Central Government. Rather, after the conclusion of the trial of an
offence under the Sanhita, if the Court finds the attached or seized property to be
proceeds of crime, the court or the Magistrate shall, by order, direct the District
Magistrate to distribute such proceeds of crime. This indicates that the Sanhita
adopts a victim-centric approach and adheres to the principle of preventing unjust
enrichment.

According to section 107 (7) of BNSS, upon receiving an order passed under
sub-section (6), the District Magistrate is required, within sixty days, to distribute
the Proceeds of Crime either personally or by authorizing a subordinate officer to
effect such distribution. According to section 107(8) of BNSS, if there are no
claimants to receive such proceeds, or if no claimant is ascertainable, or if there is
a surplus after satisfying the claimants, such Proceeds of Crime shall be forfeited
to the Government.

Conclusion

This Article has delved into the intricacies of identifying and quantifying
Proceeds of Crime, a vital process for the potential attachment, confiscation or
distribution of assets to affected victims. The discussion has emphasized that the
quantification of Proceeds of Crime is not a standardized procedure; instead, it
depends on the court's comprehensive investigation into any property derived or
acquired, directly or indirectly, as a consequence of criminal activity associated
with the commission of any offence.
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PART — 11

NOTES ON IMPORTANT JUDGMENTS

ARBITRATION AND CONCILIATION ACT, 1996 — Sections 34(3)
and 43(1)

LIMITATION ACT, 1963 — Sections 4 and 29 (2)

GENERAL CLAUSES ACT, 1897 — Section 10

Arbitral Award — Application for setting aside the arbitral award u/s 34
of the Act— Limitation — Application filed beyond the prescribed period
of 3 months plus 30 days condonable period — Extended 30 days period
of limitation was expired during court vacation — Court reopened after
vacation — Application filed on the re-opening day — Applicability of
section 4 of the Limitation Act was pleaded — Section 4 applies only when
the prescribed 3-month period of limitation expires on a holiday, not
during the additional 30-day condonable period — Section 10 of the
General Clauses Act, 1897 not applicable when the Limitation Act
applies — High Court's order dismissing the application on the ground of
limitation upheld.

AR SR oo I, 1996 — €RTY 34(3) Td 43(1)

R e, 1963 — &IRTY 4 TG 29 (2)
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My Preferred Transformation and Hospitality Pvt. Ltd. and
anr.v. M/s. Faridabad Implements Pvt. Ltd.

Judgment dated 10.01.2025 passed by the Supreme Court in Civil
Appeal No. 336 of 2025, reported in AIR 2025 SC 657
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Relevant extracts from the judgment:

The application preferred by the appellant u/s 34 of the ACA stands dismissed
as it was filed beyond the condonable period of 30 days, which conclusively and
absolutely expired on 28.06.2022.

The prescribed period of time for filing a petition u/s 34 of the A & C Act is
3 months from the date on which the party, filing the petition, had received the
arbitral award or if a request had been made u/s 33 of the A & C Act, from the date
on which the request has been disposed of by the Arbitral Tribunal. Here, we are
not concerned with the second part of Sub-Section (3) of Section 34 of the A& C
Act but only with the first part of it which provides for a limitation of 3 months
from the date on which the party, filing the petition, had received the arbitral award.
Since the appellants in the present case received the arbitral award on 14.02.2022,
the 3 months period prescribed for filing a petition as per sub-Section (3) of Section
34 expired on 14.05.2022. By operation of this Court’s order dated 10.01.2022 on
account of COVID-19 pandemic, the said period of limitation stood extended up to
29.05.2022.

The day on which the limitation expired for filing a petition u/s 34 of the A
& C Act after giving the benefit of the COVID-19 pandemic i.e., 29.05.2022, as
mentioned above, happened to be a working day. However, the appellants filed the
petition u/s 34 of the A & C Act, not on the last day of limitation i.e. 29.05.2022
but on 04.07.2022 when the Courts re-opened after the summer vacation which
were notified between 04.06.2022 and 03.07.2022. The petition filed by the
appellants u/s 34 of the A & C Act was accompanied by an application for
condonation of delay.

The period of limitation prescribed for filing a petition u/s 34 of the A & C
Act is 3 months i.e., 90 days. In the present case, the said period of limitation
prescribed by extending the benefit of COVID-19, expired on 29.05.2022 when the
courts were working. Therefore, the appellants were not entitled to the benefit
of Section 4 of the Limitation Act to permit them to prefer the petition on the re-
opening of the court as the period of limitation prescribed had not expired on the
day when the court was closed.

As the period of limitation prescribed for filing a petition u/s 34 of the A &
C Act expired on a working day and not on a day on which the court was closed,
the appellants were not entitled to file it on the re-opening of the court after the
summer vacation and as such the petition so filed was patently barred by limitation.
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52.

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Sections 35,
179 and 195

Service of notice under CrPC/BNSS — Appellant challenged the use of
electronic modes for serving notices u/s 41-A of CrPC/Section 35 of BNSS
— Supreme Court held that notices must be served in person as per
statutory requirements, not through WhatsApp or other electronic
modes — Directed all States/UTs to issue standing orders for compliance
— Appeal allowed.

YR AANTRS GReT |iddl, 2023 — ¢R1Y 35, 179 Ud 195

T, /fvavags & faita Mfew &1 Mafg — srfidsal 7 <99 9t
gRT 41— / ITICE0E PI GRT 35 B Aqid Aifed T fafg &R
WM 8 SeldRii-e Argd & START B gAldr 4f — Soaad el
A sfafiRa far f& Rfte sheamet @ suR Aiftw &1 fale
IRFTT T A AT o1 ARy, 7 fF ®ewwy a1 = saese
qegd | — i IS8l /D ARG TEl B IguTe & forg emd
Y 9N B BT Ay fRar — afia e & 18|

Satender Kumar Antil v. Central Bureau of Investigation and
anr.

Judgment dated 21.01.2025 passed by the Supreme Court in
Miscellaneous Application No. 2034 of 2022, reported in
AIR 2025 SC 1023

Relevant extracts from the judgment:

Having heard the parties and having deliberated upon the submissions, this

Court in furtherance of Paras. 100.2, 100.8 and 100.9 of Satender Kumar Antil v.
CBI & anr., (2022) 10 SCC 51, and its previous directions contained in earlier
orders, deems it necessary to issue the following directions:

a)

b)

All the States/UTs must issue a Standing Order to their respective Police
machinery to issue notices under Section 41-A of CrPC, 1973/Section
35 of BNSS, 2023 only through the mode of service as prescribed under
the CrPC, 1973/BNSS, 2023. It is made amply clear that service of notice
through WhatsApp or other electronic modes cannot be considered or
recognised as an alternative or substitute to the mode of service recognised
and prescribed under the CrPC, 1973/BNSS, 2023.

All the States/UTs while issuing Standing Orders to their respective Police
machinery relating to Section 41-A of CrPC, 1973/Section 35 of BNSS,
2023 must be issued strictly in accordance with the guidelines issued by
the Delhi High Court in Rakesh Kumar v. Vijayanta Arya (DCP) & ors.,
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d)

53.

2021 SCC Online Del 5629 and Amandeep Singh Johar v. State (NCT
Delhi), 2018 SCC Online Del 13448, both of which were upheld by this
Court in Satender Kumar (supra).

All the States/lUTs must issue an additional Standing Order to their
respective Police machinery to issue notices u/s 160 of CrPC,
1973/Section 179 of BNSS, 2023 and Section 175 of CrPC, 1973/Section
195 of BNSS, 2023 to the accused persons or otherwise, only through the
mode of service as prescribed under the CrPC, 1973/BNSS, 2023.

All the High Courts must hold meetings of their respective Committees
for “Ensuring the Implementations of the Decisions of the Apex Court”
on a monthly basis, in order to ensure compliance of both the past and
future directions issued by this Court at all levels, and to also ensure that
monthly compliance reports are being submitted by the concerned
authorities.

We have taken note of the fact that the State of Mizoram has filed its
Compliance Affidavit way beyond the deadline given by this Court and
the UT of Lakshadweep has merely refiled its earlier Compliance
Affidavit dated 21.05.2023. Hence, the UT of Lakshadweep must ensure
compliance of the earlier directions issued by this court and file a fresh
Compliance Affidavit within a period of 2 weeks from today.

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 483
NARCOTIC DRUGS & PSYCHOTROPIC SUBSTANCES ACT, 1985 -
Sections 2(xvii)(a), 8, 18(c) and 37

Offence of cultivation of opium plants — Bail — Seized opium plants found
covered by definition of “Opium Poppy” — Section 37 of the Act is not
attracted as notification specifying small and commercial quantity in
NDPS Act has entries in respect of “opium” only, not in respect of
“Opium Poppy” and therefore, cultivation of opium plants is covered
u/s 18 (c) of the Act — Bail application allowed.
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Vishram v. State of M.P.

Order dated 14.08.2024 passed by the High Court of Madhya

Pradesh in Miscellaneous Criminal Case No. 27835 of 2024,

reported in ILR (2024) MP 2650
Relevant extracts from the order:

It is clear that plant of the species Papaver somniferum L is covered by
definition of Opium poppy. Opium plants which are seized by police will fall within
definition of Opium poppy. As per section 18 of the Act, if contravention is in
relation to cultivation of opium poppy of small quantity then penalty prescribed is
R.1 for a term of one year with fine. If contravention involves commercial quantity
then penalty is not less than 10 years and fine and in other cases penalty prescribed
is R.lI upto 10 years. Notification is given in NDPS Act specifying small and
commercial quantity. Entry 92, 93 and 110 is in respect of Opium. No entry is made
in respect of Opium poppy. Commercial and small quantity is not prescribed in said
table. Since small and commercial quantity is not prescribed for Opium poppy and
cultivation of Opium plants is covered under Section 18(c), therefore, Section 37
of NDPS Act will not be attracted in the case.

In view of aforesaid, bail application filed by applicant is allowed.

54. CIVIL PROCEDURE CODE, 1908 — Section 21
Objection regarding lack of pecuniary jurisdiction — Plaintiff instituted
suit for specific performance of contract in the Court of Civil Judge,
Senior Division — Suit was transferred by District Judge to the Court of
Civil Judge, Junior Division — Suit was decreed ex parte — In execution
proceedings, judgment-debtor filed an objection u/s 47 CPC regarding
executability of decree on the ground of lack of pecuniary jurisdiction of
Trial Court — No such objection was raised during trial — No appeal has
been preferred against the said decree — In execution proceedings, only
for the reason that decree passed by the Trial Court was lacking
pecuniary jurisdiction, cannot be held to be a nullity and at best can be
said to be voidable — No objection to its executability on the ground of
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lack of pecuniary jurisdiction of the Trial Court is not permissible to be
raised in execution proceedings — Executing Court has not committed
any error in rejecting the objection preferred by the judgment-debtor.

fafaer ufsear wfadn, 1908 — aRT 21
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Mradula Sisodiya v. Ganesh Malakar and ors.

Order dated 14.10.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Petition No. 3198 of
2024, reported in 2025 (1) MPLJ 287

Relevant extracts from the order:

It has been held by the Apex Court that principles of estoppel, waiver and
acquiescence or even res judicata which are procedural in nature would have no
application in a case where an order has been passed without any authority. Any
order passed by a Court without jurisdiction would be coram non judice and being
a nullity, the same ordinarily should not be given effect to. In this regard see
Managing Director, Army Welfare Housing Organisation v. Sumangal Services
(P) Ltd., 2004 (9) SCC 619, Harshad Chiman Lal Modi v. DLF Universal Ltd.,
2005 (7) SCC 791 and Hasham Abbas Sayyad v. Usman Abbas Sayyad and ors.,
2007 (2) SCC 355.
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In Harpal Singh v. Ashok Kumar and anr., (2018)11 SCC 113, it has been
held by the Apex Court that the validity of a decree can be challenged before an
executing Court only on the ground of inherent lack of jurisdiction which renders
the decree a nullity. It was held as under:

"The validity of a decree can be challenged before an executing
court only on the ground of an inherent lack of jurisdiction which

renders the decree a nullity. In Hira Lal Patni v. Kali Nath,
AIR 1962 SC 199 this Court held thus:

“... The validity of a decree can be challenged in execution
proceedings only on the ground that the court which passed the
decree was lacking in inherent jurisdiction in the sense that it
could not have seisin of the case because the subject-matter was
wholly foreign to its jurisdiction or that the defendant was dead
at the time the suit had been instituted or decree passed, or some
such other ground which could have the effect of rendering the
court entirely lacking in jurisdiction in respect of the subject-
matter of the suit or over the parties to it. ...”

In Harshad Chiman Lal Modi (supra), it was held by the Apex Court that
jurisdiction of the Court may be classified into several categories. The important
categories are territorial or local jurisdiction, pecuniary jurisdiction and jurisdiction
over the subject matter. So far as pecuniary jurisdiction is concerned objection to said
jurisdiction has to be taken up at the earliest possible opportunity and in any case at
or before settlement of issues. If the same is not taken, it cannot be allowed to be
taken at a subsequent stage.

In Hasham Abbas Sayyad (supra), it was laid down that distinction must be
made between a decree passed by a Court which has no territorial or pecuniary
jurisdiction in the light of Section 21 of the CPC and a decree passed by a Court
having no jurisdiction in regard to the subject matter of the suit. In the former case,
the Appellate Court may not interfere with the decree unless prejudice is shown,
ordinarily the second category of the cases would be interfered with.

In Subhash Mahadevasa Habib v. Nemasa Ambasa Dharmadas (Dead) by
LRs. and ors., (2007) 13 SCC 650 the effect of lack of pecuniary jurisdiction was
considered in detail and it was eventually held as under:-
"What is relevant in this context is the legal effect of the so-called

finding in OS No. 4 of 1972 that the decree in OS No. 61 of 1971
was passed by a court which had no pecuniary jurisdiction to pass

JOTI JOURNAL — APRIL 2025 — PART II 109



that decree. The Code of Civil Procedure has made a distinction
between lack of inherent jurisdiction and objection to territorial
jurisdiction and pecuniary jurisdiction. Whereas an inherent lack
of jurisdiction may make a decree passed by that court one
without jurisdiction or void in law, a decree passed by a court
lacking territorial jurisdiction or pecuniary jurisdiction does not
automatically become void. At best it is voidable in the sense that
it could be challenged in appeal therefrom provided the
conditions of Section 21 of the Code of Civil Procedure are
satisfied.

It may be noted that Section 21 provided that no objection as to
place of the suing can be allowed by even an appellate or
revisional court unless such objection was taken in the court of
first instance at the earliest possible opportunity and unless there
has been a consequent failure of justice. In 1976, the existing
section was numbered as sub- section (1) and sub-section (2) was
added relating to pecuniary jurisdiction by providing that no
objection as to competence of a court with reference to the
pecuniary limits of its jurisdiction shall be allowed by any
appellate or revisional court unless such objection had been taken
in the first instance at the earliest possible opportunity and unless
there had been a consequent failure of justice.

Though Section 21-A of the Code speaks of a suit not being
maintainable for challenging the validity of a prior decree
between the same parties on a ground based on an objection as to
“the place of suing”, there is no reason to restrict its operation
only to an objection based on territorial jurisdiction and excluding
from its purview a defect based on pecuniary jurisdiction. In the
sense in which the expression “place of suing” has been used in
the Code it could be understood as taking within it both territorial
jurisdiction and pecuniary jurisdiction.

Section 15 of the Code deals with pecuniary jurisdiction and,
Sections 15 to 20 of the Code deal with “place of suing”. The
heading “place of suing” covers Section 15 also. This Court in
Bahrein Petroleum Co. Ltd. v. P.J. Pappu, AIR 1966 SC 634
made no distinction between Section 15 on the one hand and
Sections 16 to 20 on the other, in the context of Section 21 of the
Code. Even otherwise, considering the interpretation placed by
this Court on Section 11 of the Suits Valuation Act and treating it
as equivalent in effect to Section 21 of the Code of Civil
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Procedure as it existed prior to the amendment in 1976, it is
possible to say, especially in the context of the amendment
brought about in Section 21 of the Code by Amendment Act 104
of 1976, that Section 21- A was intended to cover a challenge to
a prior decree as regards lack of jurisdiction, both territorial and
pecuniary, with reference to the place of suing, meaning thereby
the court in which the suit was instituted.

As can be seen, Amendment Act 104 of 1976 introduced sub-
section (2) relating to pecuniary jurisdiction and put it on a par
with the objection to territorial jurisdiction and the competence to
raise an objection in that regard even in an appeal from the very
decree. This was obviously done in the light of the interpretation
placed on Section 21 of the Code as it existed and Section 11 of
the Suits Valuation Act by this Court in Kiran Singh v. Chaman
Paswan, AIR 1954 SC 340 followed by Hiralal Patni v. Kali
Nath, AIR 1962 SC 199 and Bahrein Petroleum (supra).
Therefore, there is no justification in understanding the
expression “objection as to place of suing” occurring in Section
21-A as being confined to an objection only in the territorial sense
and not in the pecuniary sense. Both could be understood,
especially in the context of the amendment to Section 21 brought
about by the Amendment Act, as objection to place of suing.

40. The entire question was considered by this Court in Kiran
Singh (supra). Since in the present case, the objection is based on
the valuation of the suit or the pecuniary jurisdiction, we think it
proper to refer to that part of the judgment dealing with Section
11 of the Suits Valuation Act. Their Lordships held:

“It provides that objections to the jurisdiction of a court
based on overvaluation or undervaluation shall not be
entertained by an appellate court except in the manner
and to the extent mentioned in the section. It is a self-
contained provision complete in itself, and no objection
to jurisdiction based on overvaluation or undervaluation
can be raised otherwise than in accordance with it. With
reference to objections relating to territorial jurisdiction,
Section 21 of the Civil Procedure Code enacts that no
objection to the place of suing should be allowed by an
appellate or revisional court, unless there was a
consequent failure of justice. It is the same principle that
has been adopted in Section 11 of the Suits Valuation
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Act with reference to pecuniary jurisdiction. The policy
underlying Sections 21 and 99 of the Civil Procedure
Code and Section 11 of the Suits Valuation Act is the
same, namely, that when a case had been tried by a court
on the merits and judgment rendered, it should not be
liable to be reversed purely on technical grounds, unless
it had resulted in failure of justice, and the policy of the
legislature has been to treat objections to jurisdiction
both territorial and pecuniary as technical and not open
to consideration by an appellate court, unless there has
been a prejudice on the merits.”

In the light of the above, it is clear that no objection to the pecuniary
jurisdiction of the court which tried OS No. 61 of 1971 could be raised successfully
even in an appeal against that very decree unless it had been raised at the earliest
opportunity and a failure of justice or prejudice was shown. Obviously therefore, it
could not be collaterally challenged. That too not by the plaintiffs therein, but by a
defendant whose alienation was unsuccessfully challenged by the plaintiffs in that

suit."

55.  CIVIL PROCEDURE CODE, 1908 — Order 2 Rule 2 and Order 7
Rule 11

(i)

(i)

Suit to include whole claim — Bar of subsequent suit — Mandate
of Order 2 Rule 2 is the inclusion of the whole claim arising in
respect of one and the same cause of action, in one suit — It does
not provide that all the different causes of action arising from the
same transaction must be included in a single suit — Similarly,
when it was not possible for the plaintiff to obtain a particular
relief in the first suit and such relief becomes available to him on
the happening of a subsequent event, then provision under
Order 2 Rule 2 would not bar the subsequent suit for claiming
those reliefs — Law explained and clarified.

Bar to subsequent suit — Applicability — Plaintiff entered into an
agreement to purchase the suit land and after making payment
of the whole amount of sale consideration has also taken over the
possession of the said land — When vendor refused to honour the
agreement, plaintiff filed a suit for permanent injunction
restraining vendor and third party from interfering in his
peaceful possession — At the time when the said suit was filed,
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Government order was in force which imposed absolute
prohibition on transferring the said land — After the said ban was
lifted, plaintiff filed subsequent suit for specific performance of
contract and cancellation of sale-deed executed by vendor in
favour of third party — Lifting of ban resulted in new cause of
action distinct from the earlier suit — Held, bar under Order 2
Rule 2 would not be applicable.
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Cuddalore Powergen Corporation Ltd. v. M/s. Chemplast
Cuddalore Vinyls Limited and anr.

Judgment dated 15.01.2025 passed by the Supreme Court in Civil
Appeal No. 372 of 2025, reported in AIR 2025 SC 849
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Relevant extracts from the judgment:
On a conspectus of the discussion, what follows is that:

i.  The object of Order Il Rule 2 is to prevent the multiplicity of suits and
the provision is founded on the principle that a person shall not be
vexed twice for one and the same cause.

ii. The mandate of Order Il Rule 2 is the inclusion of the whole claim
arising in respect of one and the same cause of action, in one suit.
It must not be misunderstood to mean that all the different causes of
action arising from the same transaction must be included in a single
suit.

iii. Several definitions have been given to the phrase “cause of action” and
it can safely be said to mean — “every fact which would be necessary
for the plaintiff to prove, if traversed, in order to support his right to
the judgment of the Court”. Such a cause of action has no relation
whatsoever to the defence that may be set up by the defendant, nor
does it depend upon the character of the relief which is prayed for by
the plaintiff but refers to the media upon which the plaintiff asks the
Court to arrive at a conclusion in his favour.

iv. Similarly, several tests have been laid out to determine the
applicability of Order Il Rule 2 to a suit. While it is acknowledged that
the same heavily depends on the particular facts and circumstances of
each case, it can be said that a correct and reliable test is to determine
whether the claim in the new suit is in fact founded upon a cause of
action distinct from that which was the foundation of the former suit.
Additionally, if the evidence required to support the claims is different,
then the causes of action can also be considered to be different.
Furthermore, it is necessary for the causes of action in the two suits to
be identical in substance and not merely technically identical.

v. The defendant who takes shelter under the bar imposed by Order 1l
Rule 2(3) must establish that (a) the second suit was in respect of the
same cause of action as that on which the previous suit was based; (b)
in respect of that cause of action, the plaintiff was entitled to more than
one relief; and (c) being thus entitled to more than one relief, the
plaintiff, without any leave obtained from the Court, omitted to sue for
the relief for which the second suit had been filed.

vi. The defendant must also have produced the earlier plaint in evidence
in order to establish that there is an identity in the causes of action
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between both the suits and that there was a deliberate relinquishment
of a larger relief on the part of the plaintiff.

vii. Since the plea is a technical bar, it has to be established satisfactorily

and cannot be presumed merely on the basis of inferential reasoning.

A careful perusal of Order Il Rule 2 would indicate that it does not impose
any restriction on the applicability of the principles therein based on the stage or
status of the first suit. In other words, there is no clear requirement that the first suit
either be pending or disposed of in order to make a plea of bar under Order 11 Rule
2 as regards the second or subsequent suit. It is conspicuous by the absence of such
a stipulation that the law makers thought fit that the bar under this provision would
apply if there is an identity in the causes of action of both suits and irrespective of
whether the first suit is disposed or not.

Furthermore, the laudable object behind this provision is to prevent the
multiplicity of suits and the splitting of claims. If it is held that it is a necessary
condition for the first suit to be disposed of, for a plea under Order Il Rule 2 to be
maintainable, parties would still be able to file multiple suits with the excuse that
the first suit is pending. Declaring so would not serve to further the object of Order
I Rule 2 in any manner whatsoever. On the contrary, this would run counter to the
objective behind the enactment of the provision and only serve to continuously vex
the defendants. Therefore, reading such a qualification into the rule which is clearly
absent in the letter of the provision would be unjustified.

It is re-affirmed that the stage at which the first suit is, would not be a material
consideration in deciding the applicability of the bar under Order 11 Rule 2. What
needs to be looked into is whether the cause of action in both suits is one and the
same in substance, and whether the plaintiff is agitating the second suit for claiming
a relief which was very well available to him at the time of filing the first suit.
Therefore, the fact that the first suit is still pending before the concerned court
would have no material impact in deciding whether the subsequent suit filed as O.S.
No. 122 of 2008 is barred by the principles under Order Il Rule 2.

I11. The plaints have to be read as a whole to determine the applicability of the bar
under Order Il Rule 2 CPC for the purpose of rejection of plaint under Order VII
Rule 11(d) CPC.

The G.O. Ms. No. 1986 dated 08.08.1986 issued by the Government of Tamil
Nadu read with the notification dated 23.10.2006 issued by the TNEB imposed an
absolute prohibition which restrained any individual land owner in the two villages
of Thiyagavalli and Kudikkadu from transferring their lands either by way of sale
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or by any other mode to any third party other than to “M/s. Cuddalore Power
Company Limited” who is the appellant herein. On the strength of this G.O., the
revenue authorities refused to register the sale deeds pertaining to several extents
of land, belonging to several individuals. Only sale deeds executed in favour of the
appellant herein was being registered by the authorities. The Madras High Court
while delivering its decision dated 05.03.2008 in the public interest litigation
remarked that they were at a loss to understand as to how and under what provision
of law such a prohibition could have been imposed and stated that any such ban
would directly infringe the constitutional right of any land owner to his right to
property.

During the institution of the first suit for permanent injunction by the
respondent no.1 on 16.02.2008, the proceedings in the public interest litigation
which challenged the G.O. dated 08.08.1986 was still pending before the High
Court and the respondent no. 1 himself had also filed a separate writ petition
challenging the actions of the registrar. Until the High Court quashed the G.O. dated
08.08.1986 vide order dated 05.03.2008 passed in the public interest litigation, the
respondent no. 1 could not have registered a sale deed in his favour or sought for
the relief of specific performance. It must be highlighted that the factual situation
herein is slightly different from one where there is a statutory requirement under
any law which mandates that a permission/sanction from certain competent
authorities must be obtained before registering a sale deed. In such a situation, the
court would be empowered to grant a conditional decree of specific performance
subject to such permission/sanction being obtained by the appropriate party and a
suit for specific performance would be maintainable. However, in the present
peculiar facts, there was an absolute ban and not a conditional restriction to execute
the sale deeds. Therefore, a suit for specific performance could not have been
instituted by the respondent no.1 since it would have been nothing but a futile
attempt.

[ ]

56. CIVIL PROCEDURE CODE, 1908 — Order 3 Rules 1 and 2
POWER OF ATTORNEY ACT, 1882 — Section 2
EVIDENCE ACT, 1872 — Section 118
BHARATIYA SAKSHYA ADHINIYAM, 2023 — Section 124
Evidence of power of attorney holder — Registered power of attorney
holder is having right to conduct the proceedings of trial but cannot
enter into the witness box on behalf of the principal — Power of attorney
holder can appear as a witness in his personal capacity only.
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Munni Devi v. Goverdhan and ors.

Order dated 02.01.2025 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Petition No. 2242 of
2023, reported in 2025 (1) MPLJ 432

Relevant extracts from the order:

In the present case, it is not disputed that the suit has been filed for declaration
and permanent injunction with respect to the property in question. It is not a case
where the suit itself was filed by a Power of Attorney holder. During the pendency
of the suit, a registered Power of Attorney was executed by the respondent
No.1/plaintiff in favour of his nephew stating therein that he is known to the case
and can depose on his behalf before the learned Trial Court and will also conduct
the proceedings of the Civil Suit thereupon. As far as conducting the proceedings
before the learned Trial Court is concerned, the same is always permissible and the
proceedings of the Civil Suit can be conducted by the Power of Attorney on behalf
of the principal, but as far as deposition or entering into the witness box is
concerned, the same is not permissible in view of the law laid down by the Hon'ble
Supreme Court in the matter of Janki Vashdeo Bhojwani & anr. v. Indusind Bank
Ltd. & ors., 2005(1) MPLJ 421 wherein, the Hon’ble Apex Court has held that the
Power of Attorney holder can appear as a witness in his personal capacity only and
not on behalf of the principal. The Hon’ble Supreme Court has considered various
orders passed by the Courts and has held that the judgment passed by the Rajasthan
High Court in the matters of Shambhu Dutt Shastri v. State of Rajasthan,
1986 (2) WLL 713 and Ram Prasad v. Hari Narain and ors., AIR 1998 Raj. 185
were the correct laws and the judgment passed by the Bombay High Court in the
case of Humberto Luis & anr. v. Floriano Armando Luis & anr., 2000 (1) Mh.L.J.
690 was not a good law and thus, was overruled. The Hon’ble Supreme Court while
considering the aforesaid has observed as under:
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“Order III, Rules 1 and 2 CPC, empowers the holder of power of
attorney to "act" on behalf of the principal. In our view the word
"acts" employed in Order 111, Rules 1 and 2 CPC, confines only
in respect of "acts" done by the power of attorney holder in
exercise of power granted by the instrument. The term "acts"
would not include deposing in place and instead of the principal.
In other words, if the power of attorney holder has rendered some
"acts" in pursuance to power of attorney, he may depose for the
principal in respect of such acts, but he cannot depose for the
principal for the acts done by the principal and not by him.
Similarly, he cannot depose for the principal in respect of the
matter which only the principal can have a personal knowledge
and in respect of which the principal is entitled to be cross-
examined.

Having regard to the directions in the order of remand by which
this Court placed the burden of proving on the appellants that they
have a share in the property, it was obligatory on the part of the
appellants to have entered the box and discharged the burden.
Instead, they allowed Mr. Bhojwani to represent them and the
Tribunal erred in allowing the power of attorney holder to enter
the box and depose instead of the appellants. Thus, the appellants
have failed to establish that they have any independent source of
income and they had contributed for the purchase of the property
from their own independent income. We accordingly hold that the
Tribunal has erred in holding that they have a share and are co-
owners of the property in question. The finding recorded by the
Tribunal in this respect is set aside.

Apart from what has been stated, this Court in the case of
Vidhyadhar v. Manikrao and anr., (1999) 3 SCC 573 observed
at page 583 SCC that "where a party to the suit does not appear in
the witness-box and states his own case on oath and does not offer
himself to be cross-examined by the other side, a presumption
would arise that the case set up by him is not correct”.

In civil dispute the conduct of the parties is material. The
appellants have not approached the Court with clean hands. From
the conduct of the parties it is apparent that it was a ploy to
salvage the property from sale in the execution of Decree.

On the question of power of attorney, the High Courts have
divergent views. In the case of Shambhu Dutt Shastri v. State of
Rajasthan, 1986 2 WLL 713 it was held that a general power of
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attorney holder can appear, plead and act on behalf of the party
buthe cannot become a witness on behalf of the party. He can only
appear in his own capacity. No one can delegate the power to
appear in witness box on behalf of himself. To appear in a witness
box is altogether a different act. A general power of attorney
holder cannot be allowed to appear as a witness on behalf of the
plaintiff in the capacity of the plaintiff.

The aforesaid judgment was quoted with the approval in the case
of Ram Prasad v. Hari Narain & ors, AIR 1998 Raj. 185. It was
held that the word "acts™ used in Rule 2 of Order IlI of the CPC
does not include the act of power of attorney holder to appear as a
witness on behalf of a party. Power of attorney holder of a party
can appear only as a witness in his personal capacity and whatever
knowledge he has about the case he can state on oath but be cannot
appear as a witness on behalf of the party in the capacity of that
party. If the plaintiff is unable to appear in the court, a commission
for recording his evidence may be issued under the relevant
provisions of the CPC.

In the case of Dr. Pradeep Mohanbay v. Minguel Carlos Dias,
2000 Vol.102 (1) Bom LR 908, the Goa Bench of the Bombay High
Court held that a power of attorney can file a complaint under
Section 138 but cannot depose on behalf of the complainant. He
can only appear as a witness.

However, in the case of Humberto Luis & anr. v. Floriano
Armando Luis & anr., 2002 (2) Bom CR 754 on which the reliance
has been placed by the Tribunal in the present case, the High Court
took a dissenting view and held that the provisions contained in
order 111 Rule2 of CPC cannot be construed to disentitle the power
of attorney holder to depose on behalf of his principal. The High
Court further held that the word "act™ appearing in order Il Rule 2
of CPC takes within its sweep "depose”. We are unable to agree
with thisview taken by the Bombay High Court in Floriano
Armando (supra).

We hold that the view taken by the Rajasthan High Court in the
case of Shambhu Dutt Shastri (supra) followed and reiterated in
the case of Ram Prasad (supra) is the correct view. The view taken
in the case of Floriano Armando Luis (supra) cannot be said to
have laid down a correct law and is accordingly overruled.
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It is clear from the perusal of the aforesaid enunciation that the Power of
Attorney holder can appear in the witness box in his personal capacity and not on
behalf of the principal. It is the principal who has to depose and to be cross-
examined before the trial Court and if he is not in a position to appear before the
trial Court a commission for recording his evidence may be issued under the
relevant provisions of the CPC. The Coordinate Bench of this Court in the matter
of Jethanand and Company v. Mohan and Company, (2007) 3 MPLJ 584 has
considered the similar question and while placing reliance upon the judgment in the
case of Janki Vasudev Bhojwani (supra) and other judgments of the Supreme Court
in the matter of Chandradhar Goswami and ors. v. Gauhati Bank Ltd., AIR 1967
SC 1058 and Central Bureau of Investigation v. V.C. Shukla and ors., AIR 1998
SC 1406 has held as under:

“By inviting my attention to the evidence of Vishnu Kumar
Jaiswal (P.W. 1), it has been argued that as per this witness he
was not having any personal knowledge about the transaction that
the goods were sold to defendant and the plaintiff-firm did not
examine any of its partner having personal knowledge about the
transaction and delivery of goods to the defendant and its non-
payment and, therefore, an adverse inference should have been
drawn against the plaintiff. By placing reliance on the decision of
Supreme Court Janki Vashdeo Bhojwani and anr. v. Indusind
Bank Ltd. and ors. 2005(1) MPLJ 421, it has been submitted that
Vishnu Kumar Jaiswal is only the power of attorney holder of
plaintiff- firm, but he cannot appear as a witness on behalf of the
party in the capacity of that party. By inviting the attention of this
Court to Section 34 of the Evidence Act, it has been contended
that plaintiff-firm was obliged to produce and prove the accounts
but the accounts are not filed and proved, therefore, the suit of
plaintiff cannot be decreed. In support of his contention, learned
Counsel has placed reliance on two decisions of the Supreme
Court, they are Chandradhar Goswami and ors. v. Gauhati
Bank Ltd., MR 1967 SC 1058 and Central Bureau of
Investigation v. V.C. Shukla and ors. (supra). On these premised
submissions, it has been argued that since the plaintiff has failed
to prove its case, the suit be dismissed.

The Supreme Court in the case of Chandradhar Goswami
(supra), has specifically held that no person can be charged with
liability merely on the basis of entries in books of account, even
where such books of account are kept in the regular course of
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S7.

business. The Supreme Court has further laid down the law that
there has to be further evidence to prove payment of the money
which may appear in the books of account in order that a person
may be charged with liability thereunder, except where the person
to be charged accepts the correctness of the books of account and
does not challenge them. In the present case, the cash book has
not all been proved nor there is any evidence thatentries in books
of account are regularly kept in the course of business. In order to
attract Section 34 of the Evidence Act it should come in the
evidence that entries in the books of account are regularly kept in
the course of business. This has not at all been stated by said
Vishnu Kumar Jaiswal in his evidence nor the cash book has been
proved and marked as exhibit in the Trial Court by providing
opportunity of cross-examination to the defendant. I may further
add that such entries cannot by itself be sufficient for fastening
liability on any person. P.W. 1-Vishnu Kumar Jaiswal, the sole
witness, is not having any personal knowledge about the
transaction embodied in the ledgers. The account books are not in
themselves proved the liability and the liability was required to
be proved by other evidence also. The entries in books of account
regularly kept in the course of business though relevant are
corroborative evidence and mere production and proof of these
entries is not by itself sufficient to charge any one with liability
and there must be some other independent evidence to prove the
transaction, therefore, no reliance could be placed on these
entries. Since there is no corroborative evidence and the entries
are also not proved by examining the person who is acquainted or
under whose handwriting such entries were made, | am of the
view that plaintiff's suit cannot be decreed.”

[

CIVIL PROCEDURE CODE, 1908 — Order 6 Rule 17

Suit for partition - Application for amendment filed after
commencement of trial — Plaintiff sought to add list of movable
properties and also questioned genuineness of Will executed in favour of
the defendant — Said application was rejected on the ground of delay,
want of due diligence and that it was not based on subsequent events —
Held, without determining the question of Will and its genuineness, the
partition of the suit property would not be possible — Object of Order 6
Rule 17 CPC is aimed at preventing multiplicity or multiple avenues of
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litigations subsumed under the umbrella of one dispute — Liberal
approach is to be adopted in consideration of such applications.
(Life Insurance Corporation of India v. Sanjeev Builders Pvt. Ltd. and anr.,
AIR 2022 SC 4256 followed.)
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Dinesh Goyal alias Pappu v. Suman Agarwal (Bindal) and ors.

Judgment dated 24.09.2024 passed by the Supreme Court in Civil
Appeal No. 10812 of 2024, reported in AIR 2024 SC 4779

Relevant extracts from the judgment:

By way of the amendment, what is sought to be done is, to question the
validity of the Will, on the basis of which, the defendant sought to have the suit
dismissed, while also expanding the scope of adjudication of the suit to include
movable property. It has to be then, demonstrated that — (a) determination of the
genuineness of the Will is the necessary course of action in determining the issues
inter se the parties; and (b) given the finding of the court below that the application
was presented post the commencement of the trial, it could not have been, despite
due diligence, presented prior to such commencement.

Be that as it may, the overarching Rule is that a liberal approach is to be
adopted in consideration of such applications.

Any and all delays in judicial processes should be avoided and minimised
to the largest extent possible, and should generally be, and are rightly frowned
upon. However, not in all cases can delay determine the fate of a Suit. The
defendant submits that the time gap between submitting the written statement to the
Suit and the presentation of the application seeking leave to amend is unexplained.
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If this argument of the defendant is accepted, the question of Will shall remain
undecided or at best will be decided with great delay. The trial which has admittedly
already commenced, would be stalled by way of a challenge to the framing of issues
which, in turn, would not be in consonance with the object of Order VI Rule 17 of
CPC which is aimed at preventing multiplicity or multiple avenues of litigation,
subsumed under the umbrella of one dispute.

58.

[
CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11
COURT FEES ACT, 1870 — Section 7(iv)(c)
Valuation of suit and court fees — Suit filed for declaring a sale deed to
be null and void and recovery of possession of suit property — Court fees
paid on the basis of consideration mentioned in the sale deed and twenty
times of land revenue — Trial Court found the valuation improper and
therefore, directed the plaintiff to value the suit properly and to pay ad-
valoram court fees — Plaintiff moved an application proposing
amendment in the plaint relating to valuation and court fees — Trial
Court rejected the said application — Without determining the value of
suit and amount of requisite court fees payable, the Trial Court
dismissed the suit and also for want of proper valuation — Held, Trial
Court has no jurisdiction to dismiss the suit on such ground without
determining the valuation of suit and court fees.
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Suresh Chand v. Shiv Vishal through LRs. and ors.

Judgment dated 18.07.2024 passed by the High Court of Madhya
Pradesh in First Appeal No. 730 of 2000, reported in ILR (2024)
MP 2617

Relevant extracts from the judgment:

The plaintiff Suresh Kumar instituted a suit for declaring the sale deed dated
24.07.1971 to be null and void and recovery of possession of the suit property on
basis of twenty times of land revenue,the plaintiff valued the suit for the relief(s)
claimed in the plaint and paid requisite court fee.

Trial Court proceeded to decide issue no.11 as preliminary issue and after
hearing arguments of the parties, decided the same against the plaintiff, vide order
dated 30.10.1999 by holding that the plaintiff has not paid requisite court fee on the
valuation of Rs. 22,000/- and for other relief(s) and directed the plaintiff to amend
the plaint putting valuation on the basis of market value and then to pay court fee
thereon,however trial Court did not determine any valuationor court fee payable by
the plaintiff.

Perusal of order dated 30.10.1999 shows that although trial Court has found
that valuationput by the plaintiff is not proper and consequentlyit directed the
plaintiff to value the suit as per market value and then to pay court fee by proposing
amendment in the plaint and also directed to pay advalorem court fee on the amount
of Rs. 22,000/-, but trial court has notspecified any valuation and amount of court
fee payable by the plaintiff.

Apparently, as per direction contained in paragraph 17 of order dated
30.10.1999, the plaintiff moved an application for amendment clarifying the
existing valuationof plaint and court fee, but this application was dismissed on
04.10.2000 and even at that time, trial Court did not direct the plaintiff to value the
suit for specific amount and to pay specific amount of court fee, meaning thereby,
trial Court neither determined the valuation of suit nor court fee. Hence, in my
considered opinion, in absence of determination of valuation of suit and court fee,
trial Court had no jurisdiction to dismiss the suit, for want of proper valuation and
payment of court fee.

It is also apparent from the record that trial Court after framing issues
proceeded further to record evidence in the suit, but in the light of order passed by
this Court in C.R. N0.669/1998 proceeded to decide the issue no.11 as preliminary
issue. In my considered opinion, the issue no.11 required evidence, hence ought to
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have been decided along with other issues, which is also the intention of provision
contained in Order 14 Rule 2 CPC as well as of decision given by Hon'ble Supreme
Court in the case of M/s. Commercial Aviation and Travel Company and ors. v.
Mrs. Vimla Pannalal, AIR 1988 SC 1636.

In view of the aforesaid discussion and in my considered opinion, impugned
order dismissing the civil suit does not appear to be sustainable, resultantly by
setting aside the impugned orders dated 12.07.2000 & 30.10.1999, case is
remanded to trial Court for decision of civil suit afresh in accordance with law after
restoring it to its original number.

[ ]
59. CIVIL PROCEDURE CODE, 1908 — Order 37 Rule 3(5)
Summary suit — Leave to defend — Grant of — While granting leave to
defend, Trial Court ordered the defendant to furnish solvent surety for
the entire amount as claimed by the plaintiff — Where Court has already
formed an opinion that the defendants have made out a triable case, in
such circumstances, the Civil Court was not justified in imposing such
condition of furnishing solvent surety — Impugned order so far as it
relates to furnishing of solvent surety, set aside.

fafaer ufsrar <dfgar, 1908 — ameer 37 ¥ 3(5)

i arg — ufRe $1 geirerd — R fdar ST — ufoRe o1 srEfa
UeM R4 W IR |IrRred | afiard @ 9l §RT <@ 37 g
U W @ o Fevreierem Ui TRGT B @1 Sy A —
Bl T | Ugcl 5 9% X &1 ol 7 b Afartedl w1 Anter
farer arg 7 a9 W aRReIfal 4, Rifde <amrea gRT Feoreiee™
TR TR R BT AT T e e o — Snafda ame,
SiEl aF SHST ey RO TN IRqd d-+ 9 T, UG fbar
T |

J.K. Brothers, Indore and ors. v. Ranchood Kashap

Order dated 15.04.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Petition No. 5665 of 2023,
reported in 2025 (1) MPLJ 114

Relevant extracts from the order:

It clearly reveals that the Court has already formed an opinion that the
defendants have made out a triable case, and in such circumstances, the civil Court
was not justified in imposing such condition of furnishing the solvent surety as
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aforesaid. This Court in the case of Kamla Maithil v. Ajay Sharma, 2023 (3) MPLJ
383 has held as under:

“So far as the requirement of conditions, to be imposed on the
defendant to defend his case is concerned, the Supreme Court in
the case of IDBI Trusteeship Services Limited v. Hubtown
Limited, (2017) 1 SCC 568 has held as under:

In Defiance Knitting Industries (P) Ltd. v. Jay Arts, (2006) 8
SCC 25, this Court, after setting out the amended Order 37 and
after referring to Mechelec case, laid down the following
principles:

“While giving leave to defend the suit the court shall observe the
following principles:

(@) If the court is of the opinion that the case raises a triable
issue then leave to defend should ordinarily be granted
unconditionally. See Milkhiram (India) (P) Ltd. v.
Chamanlal Bros., AIR 1965 SC 1698. The question
whether the defence raises a triable issue or not has to be
ascertained by the court from the pleadings before it and
the affidavits of parties.

(b) If the court is satisfied that the facts disclosed by the
defendant do not indicate that he has a substantial
defence to raise or that the defence intended to be put up
by the defendant is frivolous or vexatious it may refuse
leave to defend altogether. Kiranmoyee Dassi v. Dr. J.
Chatterjee, AIR 1949 Cal 479 (noted and approved in
Mechelec case).

(c) In cases where the court entertains a genuine doubt on
the question as to whether the defence is genuine or sham
or whether it raises a triable issue or not, the court may
impose conditions in granting leave to defend.

If the defendant satisfies the Court that he has a substantial
defence, that is, a defence that is likely to succeed, the plaintiff is
not entitled to leave to sign judgment, and the defendant is entitled
to unconditional leave to defend the suit;

If the defendant raises triable issues indicating that he has a fair
or reasonable defence, although not apositively good defence, the
plaintiff is not entitled to sign judgment, and the defendant is
ordinarily entitled to unconditional leave to defend.”
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60. CIVIL PROCEDURE CODE, 1908 — Order 39 Rule 2(1) r/w/s 151 and

Order 43 Rule 1(r)

CONSTITUTION OF INDIA — Article 19(1)(a) and 21

(i) Interim injunction in suit for defamation — Publication of
journalistic article — Test for grant of injunction — “Bonnard
standard” — This standard laid down by the Court of Appeal
(England and Wales) has acquired the status of a common law
principle for grant of interim injunctions in defamation suits.

(i) Interim injunction — Relevant considerations for grant -
Journalistic article — Court has to balance freedom of speech with
reputation and privacy — Fair comment in public interest and for
public participation cannot be restrained — Injunction warranted
only in exceptional cases where the article is malicious, palpably
false or where defence is bound to fail in trial.

(ili) Grant of ex parte ad interim injunction — Exercise of discretionary
power — Duty of Court — The threefold test of establishing: (i) prima
facie case, (ii) balance of convenience, and (iii) irreparable loss or
harm, is equally applicable to grant of interim injunction in
defamation suits — However, this threefold test must not be applied
mechanically to the detriment of the other party and in case of
injunction against journalistic pieces, often to the detriment of the
public — While granting interim relief, the court must provide
detailed reasons and analyse how the threefold test is satisfied.

fafaer ufshar Hfgar, 1908 — e 39 7199 2(1) HEUST &IRT 151

Tq ey 43 I 1(])
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Bloomberg Television Production Services India Private

Limited and ors. v. Zee Entertainment Enterprises Limited

Judgment dated 22.03.2024 passed by the Supreme Court in Civil
Appeal No. 4602 of 2024, reported in (2025) 1 SCC 741 (3 Judge Bench)

Relevant extracts from the judgment:

There are additional factors, which must weigh with courts while granting an
ex parte ad interim injunction. Some of these factors were elucidated by a three-
Judge Bench of this Court in Morgan Stanley Mutual Fund v. Kartick Das,

(1994) 4 SCC 225, in the following terms:

“As a principle, ex parte injunction could be granted only under
exceptional circumstances. The factors which should weigh with

the court in the grant of ex parte injunction are:

(a) whether irreparable or serious mischief will ensue to
the plaintiff;

(b) whether the refusal of ex parte injunction would
involve greater injustice than the grant of it would
involve;

(c) the court will also consider the time at which the
plaintiff first had notice of the act complained so that
the making of improper order against a party in his
absence is prevented,;

(d) the court will consider whether the plaintiff had
acquiesced for some time and in such circumstances it
will not grant ex parte injunction;

(e) the court would expect a party applying for ex parte
injunction to show utmost good faith in making the
application.
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() even if granted, the ex parte injunction would be for a
limited period of time.

(g) General principles like prima facie case, balance of
convenience and irreparable loss would also be
considered by the court.”

Significantly, in suits concerning defamation by media platforms and/or
journalists, an additional consideration of balancing the fundamental right to free
speech with the right to reputation and privacy must be borne in mind
[R. Rajagopal v. State of T.N., (1994) 6 SCC 632] . The constitutional mandate of
protecting journalistic expression cannot be understated, and courts must tread
cautiously while granting pre-trial interim injunctions. The standard to be followed
may be borrowed from the decision in Bonnard v. Perryman, (1891) 2 Ch 269
(CA). This standard, christened the “Bonnard standard”, laid down by the Court of
Appeal (England and Wales), has acquired the status of a common law principle
for the grant of interim injunctions in defamation suits [Holley v. Smyth, 1998 QB
726 (CA)]. The Court of Appeal in Bonnard (supra) held as follows :

“... But it is obvious that the subject-matter of an action for
defamation is so special as to require exceptional caution in
exercising the jurisdiction to interfere by injunction before the
trial of an action to prevent an anticipated wrong. The right of free
speech is one which it is for the public interest that individuals
should possess, and, indeed, that they should exercise without
impediment, so long as no wrongful act is done; and, unless an
alleged libel is untrue, there is no wrong committed; but, on the
contrary, often a very wholesome act is performed in the
publication and repetition of an alleged libel. Until it is clear that
an alleged libel is untrue, it is not clear that any right at all has
been infringed; and the importance of leaving free speech
unfettered is a strong reason in cases of libel for dealing most
cautiously and warily with the granting of interim injunctions.”

In Fraser v. Evans, (1969) 1 QB 349, the Court of Appeal followed the
Bonnard principle and held as follows:

(13

.. insofar as the article will be defamatory of Mr Fraser, it is
clear he cannot get an injunction. The Court will not restrain the
publication of an article, even though it is defamatory, when the
defendant says he intends to justify it or to make fair comment on
a matter of public interest. That has been established for many
years ever since (Bonnard v. Perryman, (1891) 2 Ch 269 (CA)).
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The reason some times given is that the defences of justification
and fair comment are for the jury, which is the constitutional
tribunal, and not for a Judge. But a better reason is the importance
in the public interest that the truth should out. ...”

In essence, the grant of a pre-trial injunction against the publication of an
article may have severe ramifications on the right to freedom of speech of the author
and the public's right to know. An injunction, particularly ex parte, should not be
granted without establishing that the content sought to be restricted is “malicious”
or “palpably false”. Granting interim injunctions, before the trial commences, in a
cavalier manner results in the stifling of public debate. In other words, courts should
not grant ex parte injunctions except in exceptional cases where the defence
advanced by the respondent would undoubtedly fail at trial. In all other cases,
injunctions against the publication of material should be granted only after a full-
fledged trial is conducted or in exceptional cases, after the respondent is given a
chance to make their submissions.

Increasingly, across various jurisdictions, the concept of “SLAPP suits” has
been recognised either by statute or by courts. The term “SLAPP” stands for
“Strategic Litigation against Public Participation” and is an umbrella term used to
refer to litigation predominantly initiated by entities that wield immense economic
power against members of the media or civil society, to prevent the public from
knowing about or participating in important affairs in the public interest [Donson,
F.J.L., Legal Intimidation : A SLAPP in the Face of Democracy (London, New York
. Free Association Books, 2000).] . We must be cognizant of the realities of
prolonged trials. The grant of an interim injunction, before the trial commences,
often acts as a “death sentence” to the material sought to be published, well before
the allegations have been proven. While granting ad interim injunctions in
defamation suits, the potential of using prolonged litigation to prevent free speech
and public participation must also be kept in mind by courts.

[ ]
61. CRIMINAL PROCEDURE CODE, 1973 — Sections 54, 167, 200, 202, 437
and 438 r/w/s 156 and 173
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Sections 53,
187, 223, 225, 480 and 482 r/w/s 175 and 193
CONSTITUTION OF INDIA - Articles 20 and 21
(1) Interim anticipatory bail — Granted with direction to cooperate
with the investigation — Non-cooperation by the accused is one
matter and the accused refusing to confess the crime is another one
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— There would be no obligation upon the accused that on being
interrogated, he must confess to the crime and only thereafter,
would the investigating officer be satisfied that the accused has
cooperated with the investigation.

(i)  Confession recorded during investigation — Any confession made
by the accused before a police officer is inadmissible in evidence
and cannot even form part of the record.

(iii) Police remand — Whether can be sought to find out the criminal
antecedents of the accused? Held, No — With digitisation of
records, the criminal antecedents/ records of accused would be
readily available on CCTNS (Crime and Criminal Tracking
Network System) and therefore, police custody remand cannot be
sought in order to find out his criminal antecedents.

(iv) Application for police remand — Before exercising the power to
grant police custody remand, the Courts must apply judicial mind
to the facts of the case in order to arrive at a satisfaction as to
whether police custody remand of the accused is genuinely
required — The Courts are not expected to act as messengers of the
investigating agencies and the remand applications should not be
allowed in a routine manner.

(v) Custodial violence — Medical examination — Police remand granted
by ACJM — After completion of period of remand, accused made
complaint of custodial violence — ACJM made a note on the
complaint that she did not find any injury — As per the mandate of
section 54 CrPC, law requires that the moment the accused makes
a complaint of torture in police custody, it was incumbent upon the
Magistrate concerned to have got the accused subjected to medical
examination.

<us Ufshar wfedl, 1973 — YR 54, 167, 200, 202, 437 UG 438
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Tusharbhai Rajnikantbhai Shah v. Kamal Dayani and ors.
Judgment dated 07.08.2024 passed by the Supreme Court in
Contempt Petition (C) No. ........ of 2024, reported in (2025) 1 SCC
753
Relevant extracts from the judgment:
This Court has placed the individual freedom and right to liberty at the
highest pedestal in numerous decisions. Reference in this regard may be to the

decision of this Court in Rekha v. State of T.N., (2011) 5 SCC 244 wherein it was
held as under:

JOTI JOURNAL — APRIL 2025 — PART II 132



“Article 21 is the most important of the fundamental rights
guaranteed by the Constitution of India. Liberty of a citizen is a
most important right won by our forefathers after long, historical
and arduous struggles. Our Founding Fathers realised its value
because they had seen during the freedom struggle civil liberties
of our countrymen being trampled upon by foreigners, and that is
why they were determined that the right to individual liberty
would be placed on the highest pedestal along with the right to
life as the basic right of the people of India.”

As a matter of fact, the application seeking police custody remand of the
petitioner could not have been entertained without seeking permission of this Court
as observed in Sushila Aggarwal v. State (NCT of Delhi), (2020) 5 SCC 1.

In this regard, we are benefitted by the judgment of this Court in Ashok
Kumar v. State (UT of Chandigarh), (2024) 12 SCC 199 wherein, it has been held
that a mere assertion on the part of the State while opposing the plea for anticipatory
bail that custodial investigation is required would not be sufficient. The State would
have to show or indicate more than prima facie case as to why custodial
investigation of the accused is required for the purpose of investigation.

The relevant excerpts in this regard from the Constitution Bench judgment
of this Court in Sushila Aggarwal (supra) are reproduced below for the sake of
ready reference:

“Section 438 CrPC does not compel or oblige courts to impose
conditions limiting relief in terms of time, or upon filing of FIR,
or recording of statement of any witness, by the police, during
investigation or inquiry, etc. While weighing and considering an
application (for grant of anticipatory bail) the court has to
consider the nature of the offence, the role of the person, the
likelihood of his influencing the course of investigation, or
tampering with evidence (including intimidating witnesses),
likelihood of fleeing justice (such as leaving the country), etc. The
courts would be justified — and ought to impose conditions spelt
out in Section 437(3) CrPC [by virtue of Section 438(2)]. The
necessity to impose other restrictive conditions, would have to be
weighed on a case-by-case basis, and depending upon the
materials produced by the State or the investigating agency. Such
special or other restrictive conditions may be imposed if the case
or cases warrant, but should not be imposed in a routine manner,
in all cases. Likewise, conditions which limit the grant of
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anticipatory bail may be granted, if they are required in the facts
of any case or cases; however, such limiting conditions may not
be invariably imposed.

It is open to the police or the investigating agency to move the
court concerned, which granted anticipatory bail, in the first
instance, for a direction under Section 439(2) to arrest the
accused, in the event of violation of any term, such as absconding,
non-cooperating during investigation, evasion, intimidation or
inducement to witnesses with a view to influence outcome of the
investigation or trial, etc. The court, in this context, is the court
which grants anticipatory bail, in the first instance, according to
prevailing authorities.”

The ratio of Sushila Aggarwal (supra) makes it clear that Section 438 CrPC
does not compel or oblige courts to impose conditions limiting relief in terms of
time, or upon filing of FIR, or recording of statement of any witness, by the police,
during investigation or inquiry, etc. The necessity to impose restrictive conditions
other than those spelt out in Section 437(3) CrPC would have to be weighed on a
case-by-case basis and depending upon the materials produced by the State or the
investigating agency. Such special or other restrictive conditions may be imposed
if the factual context of the case warrants but should not be imposed in a routine
manner and the Court would have to act with circumspection depending on the
particular facts of each case before endeavouring to impose such conditions.

[ ]

62. CRIMINAL PROCEDURE CODE, 1973 — Section 125(4)
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 144(4)
Maintenance to wife — Effect of decree of restitution of conjugal rights —
Mere passing of such decree is not sufficient to attract disqualification
u/s 125 (4) of the Code — It depends on the facts of the case whether the
wife had valid and sufficient reason to refuse to live with her husband —
Proceedings u/s 125 CrPC and restitution of conjugal rights are two
different proceedings having different standing — Order rejecting
maintenance petition was set aside — Appeal allowed.
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Rina Kumari alias Reena Devi alias Reena v. Dinesh Kumar
Mahto alias Dinesh Kumar Mahato and anr.

Judgment dated 10.01.2025 passed by the Supreme Court in
Criminal Appeal No. 161 of 2025, reported in AIR 2025 SC 644

Relevant extracts from the judgment:

The preponderance of judicial thought weighs in favour of upholding the
wife’s right to maintenance u/s 125 CrPC and the mere passing of a decree for
restitution of conjugal rights at the husband’s behest and non-compliance
therewith by the wife would not, by itself, be sufficient to attract the
disqualification u/s 125(4) CrPC It would depend on the facts of the individual
case and it would have to be decided, on the strength of the material and evidence
available, whether the wife still had valid and sufficient reason to refuse to live
with her husband, despite such a decree. There can be no hard and fast rule in this
regard and it must invariably depend on the distinctive facts and circumstances
obtaining in each particular case. In any event, a decree for restitution of conjugal
rights secured by a husband coupled with non-compliance therewith by the wife
would not be determinative straightaway either of her right to maintenance or the
applicability of the disqualification u/s 125(4) CrPC.

Further, the judgment, order or decree passed in previous civil proceeding,
if relevant, as provided u/s 40 and 42 or other provisions of the Evidence Act then
in each case, the court has to decide to what extent it is binding or conclusive with
regard to the matter(s) decided therein. ... Hence, in each and every case, the first
question which would require consideration is —whether judgment, order or decree
is relevant, if relevant — its effect. It may be relevant for a limited purpose, such
as, motive or as a fact in issue. This would depend upon the facts of each case.

Decisions of this Court manifest that judgments passed on merits in civil
proceedings have been accepted as sufficient cause to discharge or acquit a person
facing prosecution on the same grounds. This dictum is applied especially in cases
where civil adjudication proceedings, like in tax cases, lead to initiation of
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prosecution by the authorities. Such cases are, however, different as there is a
direct connect between the civil proceedings and the prosecution which is
launched. The facts and allegations leading to the prosecution directly arise as a
result of the civil proceedings. Moreover, the standard of proof in civil
proceedings is a preponderance of probabilities whereas, in criminal prosecution,
conviction requires proof beyond reasonable doubt. We do not think the said
principle can be applied per se to proceedings for maintenance u/s 125 CrPC by
relying upon a judgment passed by a Civil Court on an application for restitution
of conjugal rights. Further, the two proceedings are altogether independent and are
not directly or even indirectly connected, in the sense that proceedings u/s
125 CrPC do not arise from proceedings for restitution of conjugal rights.

[ ]
63. CRIMINAL PROCEDURE CODE, 1973 — Section 156(3)

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 174(3)

(i) Registration of FIR — Direction by Magistrate u/s 156(3) -
Complainant preferred an application before the Magistrate
praying that the police authorities be directed to register FIR
against the non-applicants for the offences punishable u/s 323, 294,
504 and 506 of IPC — From the material available on record, no
case was made out to put the non-applicant/appellants to trial —
Magistrate passed the order mechanically without applying his
judicial mind - He is not expected to mechanically direct
investigation by police without first examining whether in the facts
and circumstances of the case, investigation by the police is really
required — He is not supposed to act merely as a post office and
needs to adopt judicial approach while considering an application
seeking investigation by the police.

(it)  Police investigation — Powers of Magistrates to issue directions —
Changes brought by BNSS discussed.
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Om Prakash Ambadkar v. State of Maharashtra and ors.

Judgment dated 16.01.2025 passed by the Supreme Court in
Criminal Appeal No. 352 of 2020, reported in AIR 2025 SC 970

Relevant extracts from the judgment:

There are prerequisites to be followed by the complainant before approaching
the Magistrate u/s 156(3) of the CrPC which is a discretionary remedy as the
provision proceeds with the word ‘may’. The Magistrate is required to exercise his
mind while doing so. He should pass orders only if he is satisfied that the
information reveals commission of cognizable offences and also about the necessity
of police investigation for digging out of evidence neither in possession of the
complainant nor can be procured without the assistance of the police. It is, thus, not
necessary that in every case where a complaint has been filed u/s 200 of the CrPC
the Magistrate should direct the Police to investigate the crime merely because an
application has also been filed u/s 156(3) of the CrPC even though the evidence to
be led by the complainant is in his possession or can be produced by summoning
witnesses, with the assistance of the court or otherwise. The issue of jurisdiction
also becomes important at that stage and cannot be ignored.

In fact, the Magistrate ought to direct investigation by the police only where
the assistance of the Investigating Agency is necessary and the Court feels that the
cause of justice is likely to suffer in the absence of investigation by the police. The
Magistrate is not expected to mechanically direct investigation by the police
without first examining whether in the facts and circumstances of the case,
investigation by the State machinery is actually required or not. If the allegations
made in the complaint are simple, where the Court can straightaway proceed to
conduct the trial, the Magistrate is expected to record evidence and proceed further
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in the matter, instead of passing the buck to the Police u/s 156(3) of the CrPC Of
course, if the allegations made in the complaint require complex and complicated
investigation which cannot be undertaken without active assistance and expertise
of the State machinery, it would only be appropriate for the Magistrate to direct
investigation by the police authorities. The Magistrate is, therefore, not supposed
to act merely as a Post Office and needs to adopt a judicial approach while
considering an application seeking investigation by the Police.

A comparison of Section 175(3) of the BNSS with Section 156(3) of the
CrPC indicates three prominent changes that have been introduced by the
enactment of BNSS as follows:

a. First, the requirement of making an application to the Superintendent of
Police upon refusal by the officer in charge of a police station to lodge
the FIR has been made mandatory, and the applicant making an
application u/s 175(3) is required to furnish a copy of the application
made to the Superintendent of Police u/s 173(4), supported by an
affidavit, while making the application to the Magistrate u/s 175(3).

b. Secondly, the Magistrate has been empowered to conduct such enquiry
as he deems necessary before making an order directing registration of
FIR.

c. Thirdly, the Magistrate is required to consider the submissions of the
officer in charge of the police station as regards the refusal to register an
FIR before issuing any directions u/s 175(3).

In light of the judicial interpretation and evolution of Section 156(3) of the
CrPC by various decisions of this Court as discussed above, it becomes clear that
the changes introduced by Section 175(3) of the BNSS to the existing scheme of
Section 156(3) merely codify the procedural practices and safeguards which have
been introduced by judicial decisions aimed at curbing the misuse of invocation of
powers of a Magistrate by unscrupulous litigants for achieving ulterior motives.

Further, by requiring the Magistrate to consider the submissions made by the
concerned police officer before proceeding to issue directions u/s 175(3), BNSS
has affixed greater accountability on the police officer responsible for registering
FIRs u/s 173. Mandating the Magistrate to consider the submissions of the
concerned police officer also ensures that the Magistrate applies his mind judicially
while considering both the complaint and the submissions of the police officer
thereby ensuring that the requirement of passing reasoned orders is complied with
in a more effective and comprehensive manner.
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64.

CRIMINAL PROCEDURE CODE, 1973 — Sections 190 and 195
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Sections 210
and 215

INDIAN PENAL CODE, 1860 — Sections 186 and 353

BHARATIYA NYAYA SANHITA, 2023 — Sections 221 and 132

(i)

(i)

Cognizance of offence — Legality — Offence of obstructing public
servant from discharging his duty — Cognizance can be taken only
upon a written complaint made by a public servant as
contemplated u/s 195(1) of CrPC — No written complaint was made
by the public servant — Complaint was made in the form of one
letter but that was addressed to the Executive Magistrate and not
to the Judicial Magistrate — Since requirement of section 195(1) of
CrPC was not fulfilled, taking of cognizance of the offence u/s 186
of IPC by the Chief Judicial Magistrate was found to be illegal.
Offence of assault or criminal force to deter public servant from
discharging his duty — Prima facie case — There was no allegation
in the FIR that appellant had assaulted or used criminal force to
deter public servant — Only allegation was that at the time when the
public servants were discharging their duties, the appellant and his
party had created disturbance — Unless there are specific
allegations with specific acts, mere allegation of “creating
disturbance” cannot mean use of “criminal force” or “assault”
within the scope of section 353 of IPC — Offence not made out.

<US UfshaT <fgan1973 — &R 190 TG 195
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YR Us dfedl, 1860 — IRIY 186 UG 353
ﬂTR‘cﬂ'qmm'm%ﬁT 2023 — YR 221 TG 132
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B. N. John v. State of U.P. and anr.

Judgment dated 02.01.2025 passed by the Supreme Court in

Criminal Appeal No. 50 of 2025, reported in AIR 2025 SC 759

Relevant extracts from the judgment:

A bare perusal of Section 195 (1) of the CrPC clearly indicates that there is a
bar on the court to take cognizance of any offence punishable u/s 172 to 188 (both
inclusive) of the IPC except on a complaint in writing made by the concerned
public servant to the court. Therefore, if it is found as contended by the appellant
that in respect of the offence u/s 186 of the IPC against him, no such complaint was
filed by the concerned public servant as contemplated u/s 195 (1)(a) CrPC, the CIM
could not have taken cognizance of the offence u/s 186 of the IPC.

In this regard, the appellant has specifically pleaded to which there is no
rebuttal from the State that no such complaint was made in writing by a public
servant as required u/s 195(1) of the CrPC relating to the commission of offence by
the appellant u/s 186 of the IPC.

For a prohibited act to come within the scope of the offence u/s 353 of the
IPC, such an act must qualify either as an assault or criminal force meant to deter
public servant from discharge of his duty. Obviously, such an act cannot be a mere
act of obstruction which is an offence u/s 186 of the IPC. The offence contemplated
u/s 353 of the IPC is of a more serious nature involving criminal force, or assault
which attracts more stringent punishment that may extend to two years. On the
other hand, the offence of obstruction covered u/s 186 of the IPC is punishable by
imprisonment, which may extend to three months at the maximum.

A close examination of Section 353 of the IPC would indicate that to invoke

the aforesaid offence, there must be use of criminal force or assault on any public
servant in the execution of his official duty or with the intent to prevent or deter
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such public servant from discharging his duty. It would be clear from a reading of
the provisions of Section 186 as well as Section 353 of the IPC that Section 353 of
the IPC is the aggravated form of offence where criminal force or assault is
involved. Unlike in the case of Section 186 of the IPC where voluntarily
obstructing any public servant in discharge of his official function is sufficient to
invoke the said section, in the case of offence u/s 353 of the IPC as mentioned
above, not only obstruction but actual use of criminal force or assault on the public
servant is necessary.

If “disturbance” has to be construed as “assault” or “criminal force” without
there being specific acts attributed to make such “disturbance” as “assault” or
“criminal face” within the scope of Section 353 of the IPC, it would amount to
abuse of the process of law. While “disturbance” could also be caused by use of
criminal force or assault, unless there are specific allegations with specific acts to
that effect, mere allegation of “creating disturbance” cannot mean use of “criminal
force” or “assault” within the scope of Section 353 of the IPC.

As discussed above, the offence allegedly committed by the appellant as
disclosed in the FIR can, at best, be that of a non-cognizable offence under Section
186 of the IPC, though Section 186 of the IPC is not even mentioned in the FIR. It
is evident that Section 186 of the IPC was added subsequently, of which the CIM
took cognizance later. The FIR does indicate that a letter was written by the District
Probation Officer to the City Magistrate, but the said letter pertains to the filing of
the FIR under Section 353 of the IPC and not for offence under Section 186 of the
IPC. Further, the said letter dated 03.06.2015 was not addressed to the CJM,
Varanasi, before whom such a written complaint was supposed to be made to enable
the Court to take cognizance of the offence under Section 186 of the IPC.

[
65. CRIMINAL PROCEDURE CODE, 1973 — Section 227

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 250

Discharge — Accused was charged for the offence punishable u/s 27(b) of
the NDPS Act for consuming a narcotic drug at a resort — He was made
accused only on the basis of confessional statement of co-accused — No
direct evidence against him nor recovery of contraband from the
possession of accused is made — No medical evidence regarding
consumption of drugs — Only on the basis of confessional statement of a
co-accused which is otherwise inadmissible in evidence, accused cannot
be charged — Rejection of application for discharge was found erroneous.
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Karan Talwar v. State of Tamil Nadu

Judgment dated 19.12.2024 passed by the Supreme Court in
Criminal Appeal No. 5484 of 2024, reported in AIR 2025 SC 225

Relevant extracts from the judgment:

As is evident from Section 27 of the NDPS Act, the alleged offence is
consumption of narcotic drug or psychotropic substance other than those specified
in or under clause (a) of Section 27, NDPS Act, and therefore, the question is
whether any material is available to charge the appellant thereunder. The contention
of the appellant is that he has been arraigned as accused No.13 based on the
confession statement of co-accused viz., accused No.1. Certainly, in the absence of
any other material on record to connect the appellant with the crime, the confession
statement of the co-accused by itself cannot be the reason for his implication in the
crime. This view has been fortified by the law laid down in Suresh Budharmal
Kalani v. State of Maharashtra, AIR 1998 SC 3258 wherein it was stated that a
co-accused's confession containing incriminating matter against a person would not
by itself suffice to frame charge against him. The materials on record would reveal
that the investigating agency had not subjected him to medical examination and
instead, going by complaint Witness No.23, he smelt the accused. The less said the
better and we do not think it necessary to comment upon adoption of such a course.
We need only to say that even if he tendered such evidence, it would not help the
prosecution in anyway. There is absolutely no case that any recovery of contraband
was recovered from the appellant. As regards the confession statement of the
appellant in view of Section 25 of the Indian Evidence Act, 1872 there can be no
doubt with respect to the fact that it is inadmissible in evidence. In this context it is
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worthy to refer to the decision of this Court in Ram Singh v. Central Bureau of
Narcotics, AIR 2011 SC 2490. In the said decision, this Court held that Section 25
of the Indian Evidence Act would make confessional statement of accused before
police inadmissible in evidence and it could not be brought on record by
prosecution to obtain conviction. Shortly stated, except the confessional statement
of co-accused No.1 there is absolutely no material available on record against the
appellant.

When this be the position, the question is whether the two Courts were
justified in holding that there is prima facie case against the appellant to proceed
against him. In this contextual situation, it is relevant to refer to the decision of this
Court in Dipakbhai Jagadishchandra Patel v. State of Gujarat and anr., AIR 2019
SC 3363 Paragraphs 23 and 24 of the said decision are relevant for the purpose of
this case and they read thus:-

"23. At the stage of framing the charge in accordance with the
principles which have been laid down by this Court, what the
court is expected to do is, it does not act as a mere post office.
The court must indeed sift the material before it. The material to
be sifted would be the material which is produced and relied upon
by the prosecution. The sifting is not to be meticulous in the sense
that the court dons the mantle of the trial Judge hearing arguments
after the entire evidence has been adduced after a fullfledged trial
and the question is not whether the prosecution has made out the
case for the conviction of the accused. All that is required is, the
court must be satisfied that with the materials available, a case is
made out for the accused to stand trial. A strong suspicion
suffices. However, a strong suspicion must be founded on some
material. The material must be such as can be translated into
evidence at the stage of trial. The strong suspicion cannot be the
pure subjective satisfaction based on the moral notions of the
Judge that here is a case where it is possible that the accused has
committed the offence. Strong suspicion must be the suspicion
which is premised on some material which commends itself to the
court as sufficient to entertain the prima facie view that the
accused has committed the offence.

24. Undoubtedly, this Court has in Suresh Budharmal Kalani
[Suresh Budharmal Kalani v. State of Maharashtra, (1998) 7
SCC 337], taken the view that confession by a co-accused
containing incriminating matter against a person would not by
itself suffice to frame charge against it. We may incidentally note

JOTI JOURNAL — APRIL 2025 — PART II 143



66.

that the Court has relied upon the judgment of this Court in
Kashmira Singh v. State of M.P. [Kashmira Singh v. State of
M.P., (1952) 1 SCC 275]. We notice that the observations, which
have been relied upon, were made in the context of an appeal
which arose from the conviction of the appellant therein after a
trial. The same view has been followed undoubtedly in other
cases where the question arose in the context of a conviction and
an appeal therefrom. However, in Suresh Budharmal Kalani
[Suresh Budharmal Kalani v. State of Maharashtra, (1998) 7
SCC 337], the Court has proceeded to take the view that only on
the basis of the statement of the co-accused, no case is made out,
even for framing a charge."

CRIMINAL PROCEDURE CODE, 1973 — Section 227

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 250
INDIAN PENAL CODE, 1860 — Section 120B

BHARATIYA NYAYA SANHITA, 2023 — Section 61(2)

PREVENTION OF CORRUPTION ACT, 1988 — Sections 7, 12 and
13(2) r/w/s 13(1)(d)

Discharge of accused — Accused was prosecuted along with other accused
persons for having committed the offence punishable u/s 120B of IPC
and sections 7, 12 and 13(2) r/w/s 13(1)(d) of PC Act — Allegation against
the accused was that he in conspiracy with co-accused persons abetted
the offence of bribery — Details of conspiracy not given in the charge
sheet — His name did not appear in the FIR — Charge sheet contains no
evidence to connect him with the alleged payment of illegal gratification
— Even if the material contained in the charge sheet is taken as true, no
prima facie case of involvement of accused in the offence is made out —
Order of discharge found proper.

qus Ufshar wfadr, 1973 — oRT 227

YRAR ARTRS GREM |fadT, 2023 — €RT 250

YRAI €US GfadT, 1860 — €RT 1209

HRA <Y Ef3dT, 2023 — €T 61(2)
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Central Bureau of Investigation v. Dilip Mulani and anr.

Judgment dated 20.09.2024 passed by the Supreme Court in
Criminal Appeal No. 3863 of 2024, reported in AIR 2024 SC 4806

Relevant extracts from the judgment:

We have perused the charge sheet and other material on record. A perusal of
the charge sheet shows that the allegation is about payment of illegal gratification
of Rs. 58,000/-, Rs. 3,50,000/- and Rs. 1,50,000/- respectively, on behalf of the said
company to officials of the customs department to procure benefits to its customers.
As regards the allegation regarding the payment of Rs. 58,000/-, the case is that
accused no.1- Mehul Jhaveri paid the said amount to another accused, Chandubhai
Kalal. The charge sheet contains no allegation against the respondent to connect
him with the payment. The allegations of being part of a criminal conspiracy are
made against the respondent. As regards payment of illegal gratification of
Rs. 3,50,000/- and Rs. 1,50,000/- respectively paid to Anand Singh Mall, in the
charge sheet, the allegation against the respondent is that the respondent in
conspiracy with Mehul Jhaveri abetted the offence of bribery and arranged for
payment of illegal gratification of Rs. 3,50,000/- to Anand Singh Mall at Delhi
through one Kishan Rajwar, who happens to be the respondent's nephew. Further
allegation is that Mehul Jhaveri, in conspiracy with the respondent and one
Dushyant Mulani, arranged to deliver illegal gratification of Rs. 1,50,000/- to
Anand Singh Mall in Mumbai.

The prosecution is not relying upon any telephonic conversation between the
respondent and any of the co-accused or the person to whom illegal gratification
was allegedly paid.

Except for the bald allegation of participation in the alleged conspiracy
without giving any details of the conspiracy, the respondent has been roped in the
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charge sheet. His name did not appear in the First Information Report. Taking the
material forming part of the charge sheet as true, it cannot be said that a prima facie
case of involvement of the respondent was made out. In the circumstances, we find
no error in the view taken by the High Court when it discharged the respondent.
[
67. CRIMINAL PROCEDURE CODE, 1973 — Section 228
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 251
INDIAN PENAL CODE, 1860 — Section 307
BHARATIYA NYAYA SANHITA, 2023 — Section 109
Offence of attempt to murder — Discharge — Complainant was abused
and beaten up by the accused to the point of unconsciousness — Minor
nature of injury is not sufficient reason for not framing charge u/s 307 of
IPC — The question of intention to kill or the knowledge of death is a
guestion of fact which requires determination at the trial.
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Shoyeb Raja v. State of Madhya Pradesh and ors.

Judgment dated 25.09.2024 passed by the Supreme Court in
Criminal Appeal No. 3327 of 2024, reported in AIR 2024 SC 4819

Relevant extracts from the judgment:

Hari Mohan Mandal v. State of Jharkhand, (2004) 12 SCC 220 holds that
the nature or extent of injury suffered, are irrelevant factors for the conviction under
this section, so long as the injury is inflicted with animus. It has been held:

“...To justify a conviction under this section, it is not essential
that bodily injury capable of causing death should have been
inflicted. Although the nature of injury actually caused may often
give considerable assistance in coming to a finding as to the
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intention of the accused, such intention may also be deduced from
other circumstances, and may even, in some cases, be ascertained
without any reference at all to actual wounds. What the court has
to see is whether the act, irrespective of its result, was done with
the intention or knowledge and under circumstances mentioned
in the section. An attempt in order to be criminal need not be the
penultimate act. It is sufficient in law, if there is present an intent
coupled with some overt act in execution thereof.

It is sufficient to justify a conviction under Section 307 if there is
present an intent coupled with some overt act in execution
thereof. It is not essential that bodily injury capable of causing
death should have been inflicted. If the injury inflicted has been
with the avowed object or intention to cause death, the ritual
nature, extent or character of the injury or whether such injury is
sufficient to actually causing death are really factors which are
wholly irrelevant for adjudging the culpability under Section
307 IPC. The section makes a distinction between the act of the
accused and its result, if any. The court has to see whether the act,
irrespective of its result, was done with the intention or
knowledge and under circumstances mentioned in the section.
Therefore, it is not correct to acquit an accused of the charge
under Section 307 IPC merely because the injuries inflicted on
the victim were in the nature of a simple hurt.”

It is well recognized that intention may not always be proved by hard
evidence and instead may be required to be inferred from the facts and
circumstances of the case. If the doctor who conducted the examination posits the
possibility of throttling, then under what circumstances, without rigorous cross-
examination, could it be concluded that the injuries sustained were simple? That
apart, even if the injuries were taken as simple, the extent of the injuries, as
observed in Hari Mohan (supra) are not relevant, if the intent is present. We are
not in agreement with the learned Courts below that intent was absent, as the
Doctor’s report itself records throttling to be reasonably suspected.

The third criterion as in State of Maharashtra v. Kashirao, (2003) 10 SCC
4345 could also arguably be met. Whether or not it is met, is a matter of
determination at trial. The question of intention to kill or the knowledge of death in
terms of Section 307, IPC is a question of fact and not one of law.
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68

CRIMINAL PROCEDURE CODE, 1973 — Section 311

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 348
EVIDENCE ACT, 1872 — Section 165

BHARATIYA SAKSHYA ADHINIYAM, 2023 — Section 168

Recall of witness — Trial Court closed the right of the prosecution to
adduce evidence — The said order was never challenged before higher
Courts — Application filed by prosecution u/s 311 of CrPC for
examination/cross-examination of witnesses was also dismissed -
Thereafter, prosecution filed an application u/s 165 of Evidence Act
which was allowed by the trial court — Held, application for prosecution
u/s 311 of CrPC or Section 165 of Evidence Act could not have been
allowed to give chance to adduce evidence, which will otherwise amount
to review of the Order, especially when Judge has only power to put
guestion to witnesses and to direct for production of any document or
thing u/s 165 of Evidence Act.
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Mukesh Pandey & ors v. State of M.P. & ors.

Order dated 25.07.2024 passed by the High Court of Madhya
Pradesh in Miscellaneous Criminal Case No. 4401 of 2022, reported
in ILR (2024) MP 2641
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Relevant extracts from the order:

Trial Court has closed prosecution evidence vide order dated 09.04.2021.
Thereafter, application was filed under Section 311 CrPC for examination/cross
examination of witnesses. Said application was dismissed vide order dated
12.08.2021. Thereafter, prosecution has filed an application under Section 165 of
the Evidence Act. Said application was allowed vide order dated 16.12.2021. Order
dated 16.12.2021 is under challenge before this Court.

Ongoing through the facts of the case, it is found that right of prosecution to
adduce evidence has been closed by the Court on 09.04.2021. Said order has never
been challenged before Higher Courts. Since right of prosecution to adduce
evidence has been closed by the trial Court consciously and, therefore, further
application which is filed by the complainant/prosecution under Section 311 of the
CrPC or under Section 165 of the Evidence Act could not have been allowed.
Allowing said application will amount to review earlier order dated 09.04.2021 by
which right of prosecution to adduce evidence has been closed. Trial Court in the
interest of justice and seeing gravity of offence has allowed application under
Section 165 of the Evidence Act, but said application could not have been allowed
as Court has closed the right of prosecution to adduce evidence. Judge has power
to put questions to witnesses and may order for production of any document or
thing. In this case no occasion arises for putting questions to witnesses has right to
give evidence by prosecution has already been closed on 09.04.2021. Said order
has not been challenged Court 4 MCRC-4401-2022 cannot exercise under Section
165 of the Evidence Act when right to adduce evidence by prosecution has been
closed. Permitting same will amount to review of the order dated 09.04.2021 under
garb of exercising power under Section 165 of the Evidence Act.

69. CRIMINAL PROCEDURE CODE, 1973 — Sections 437, 438, 439, 441

and 446

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Sections 480,

482, 483, 485 and 491

(i) Bail — Conditions which may be imposed — Direction by the Court
granting bail to the accused to provide local surety, is not justified
— Imposing excessive and onerous conditions virtually rendered the
bail order ineffective and could defeat the purpose of granting bail
— However what is excessive, will depend on the facts and
circumstances of each case.
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(i) Bail — Approach — Need to adopt a proportional approach
protecting the fundamental rights of the accused while ensuring
their presence during the trial — Held, sureties executed and
furnished by the accused in one case, can be treated as holding good
for the other bail orders passed in favour of accused from Courts
of different States, when an accused is unable to find sureties as
ordered in multiple cases of same nature.
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Girish Gandhi v. State of Uttar Pradesh and ors.

Judgment dated 22.08.2024 passed by the Supreme Court in Writ

Petition (Crl.) No. 149 of 2024, reported in (2024) 10 SCC 674

Relevant extracts from the judgment:

From time immemorial, the principle has been that the excessive bail is no
bail. To grant bail and thereafter to impose excessive and onerous conditions, is to
take away with the left hand, what is given with the right. As to what is excessive
will depend on the facts and circumstances of each case.

The same set of sureties is permitted to stand as surety in all the States. We
feel that this direction will meet the ends of justice and will be proportionate and
reasonable.
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Sureties are essential to ensure the presence of the accused, released on bail.
At the same time, where the court is faced with the situation where the accused
enlarged on bail is unable to find sureties, as ordered, in multiple cases, there is also
a need to balance the requirement of furnishing the sureties with his or her
fundamental rights under Article 21 of the Constitution of India. An order which
would protect the person’s fundamental right under Article 21 and at the same time
guarantee the presence would be reasonable and proportionate. As to what such an
order should be, will again depend on the facts and circumstances of each case.

In the bail order in FIR No. 190/2020 registered at P.S. Savina, Udaipur,
Rajasthan, there is an order for providing a local surety. The petitioner herein hails
from Haryana and to secure a local surety will be an arduous task for him. This
condition has virtually rendered ineffective the order for bail. We need to do
nothing more than to recall the memorable words of Justice Krishna lyer in Moti
Ram and ors. v. State of Madhya Pradesh, (1978) 4 SCC 47:-

“To add insult to injury, the magistrate has demanded sureties
from his own district! (we assume the allegation in the petition).
What is a Malayalee, Kannadiga, Tamil or Telugu to do if arrested
for alleged misappropriation or theft or criminal trespass in
Bastar, Port Blair Pahalgam or Chandni Chowk? He cannot have
sureties owning properties in these distant places. He may not
know any one there and might have come in a batch or to seek a
job or in a morcha. Judicial disruption of Indian unity is surest
achieved by such provincial allergies. What law prescribes
sureties from outside or non-regional language applications?
What law prescribes the geographical discrimination implicit in
asking for sureties from the court district? This tendency takes
many forms, sometimes, geographic, sometimes linguistic,
sometimes legalistic. Article 14 protects all Indians qua Indians,
within the territory of India. Article 350 sanctions representation
to any authority, including a court, for redress of grievances in any
language used in the Union of India. Equality before the law
implies that even a vakalat or affirmation made in any State
language according to the law in that State must be accepted
everywhere in the territory of India save where a valid legislation
to the contrary exists. Otherwise, an adivasi will be unfree in Free
India, and likewise many other minorities. This divagation has
become necessary to still the judicial beginnings, and to inhibit
the process of making Indians aliens in their own homeland.
Swaraj is made of united stuff.”
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In view of the above, we propose to relieve the petitioner from the direction
to produce a local surety.

70. CRIMINAL PROCEDURE CODE, 1973 — Section 438

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 482
Application for anticipatory bail by a person who is in custody in
connection with a different offence — Maintainability — Bail application
by accused who is already in judicial custody in a different case is
maintainable, only till accused is arrested by investigating officer on the
strength of PT warrant obtained from jurisdictional Magistrate — Mere
formal arrest (on-paper arrest) would not extinguish his right to apply
for anticipatory bail.

qus ufhar dfedr, 1973 — €T 438
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Dhanraj Aswani v. Amar S. Mulchandani and anr.

Judgment dated 09.09.2024 passed by the Supreme Court in
Criminal Appeal No. 2501 of 2024, reported in (2024) 10 SCC 336
(3-Judge Bench)

Relevant extracts from the judgment:

Once such formal arrest has been made, the police officer has to make an
application under Section 267 of the CrPC before the Jurisdictional Magistrate for
the issuance of a P.T. Warrant without delay. If, based on the requirements
prescribed under Section 267 of the CrPC, a P.T. Warrant is issued by the
jurisdictional Magistrate, then the accused has to be produced before such
Magistrate on the date and time mentioned in the warrant, subject to Sections 268
and 269 respectively of the CrPC. Upon production before the jurisdictional
Magistrate, the accused can be remanded to police or judicial custody or be
enlarged on bail, if applied for and allowed.
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It was submitted on behalf of the appellant that a person already in judicial
custody in relation to an offence, cannot have a “reason to believe” that he may be
arrested on the accusation of having committed a different offence. However, we
do not find any merit in the aforesaid submission. There are two ways by which a
person, who is already in custody, may be arrested —

a.

First, no sooner than he is released from custody in connection with the
first case, the police officer can arrest and take him into custody in
relation to a different case; and

Secondly, even before he is set free from the custody in the first case,
the police officer investigating the other offence can formally arrest him
and thereafter obtain a Prisoner Transit Warrant (“P.T. Warrant”) under
Section 267 of the CrPC from the jurisdictional magistrate for the other
offence, and thereafter, on production before the magistrate, pray for
remand;

OR

Instead of effecting formal arrest, the investigating officer can make an
application before the jurisdictional magistrate seeking a P.T. Warrant
for the production of the accused from prison. If the conditions required
under 267 of the CrPC are satisfied, the jurisdictional magistrate shall
issue a P.T. Warrant for the production of the accused in court. When
the accused is so produced before the court in pursuance of the P.T.
Warrant, the investigating officer will be at liberty to make a request
for remanding the accused, either to police custody or judicial custody,
as provided in Section 167(1) of the CrPC. At that time, the
jurisdictional magistrate shall consider the request of the investigating
officer, peruse the case diary and the representation of the accused and
then, pass an appropriate order, either remanding the accused or
declining to remand the accused.

Our examination of the matter has led us to the following conclusions:

(i) Anaccused is entitled to seek anticipatory bail in connection

with an offence so long as he is not arrested in relation to that
offence. Once he is arrested, the only remedy available to him
is to apply for regular bail either under Section 437 or Section
439 of the CrPC, as the case may be. This is evident from
para 39 of Gurbaksh Singh Sibbia v. State of Punjab,
(1980) 2 SCC 565

(if) There is no express or implied restriction in the CrPC or in

any other statute that prohibits the Court of Session or the
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High Court from entertaining and deciding an anticipatory
bail application in relation to an offence, while the applicant
is in custody in relation to a different offence. No restriction
can be read into Section 438 of the CrPC to preclude an
accused from applying for anticipatory bail in relation to an
offence while he is in custody in a different offence, as that
would be against the purport of the provision and the intent
of the legislature. The only restriction on the power of the
court to grant anticipatory bail under Section 438 of the CrPC
is the one prescribed under sub-section (4) of Section 438 of
the CrPC, and in other statutes like the Act, 1989, etc.

(iif) While a person already in custody in connection with a
particular offence apprehends arrest in a different offence,
then, the subsequent offence is a separate offence for all
practical purposes. This would necessarily imply that all
rights conferred by the statute on the accused as well as the
investigating agency in relation to the subsequent offence are
independently protected.

(iv) The investigating agency, if it deems necessary for the
purpose of interrogation/investigation in an offence, can seek
remand of the accused whilst he is in custody in connection
with a previous offence so long as no order granting
anticipatory bail has been passed in relation to the subsequent
offence. However, if an order granting anticipatory bail in
relation to the subsequent offence is obtained by the accused,
it shall no longer be open to the investigating agency to seek
remand of the accused in relation to the subsequent offence.
Similarly, if an order of police remand is passed before the
accused is able to obtain anticipatory bail, it would thereafter
not be open to the accused to seek anticipatory bail and the
only option available to him would be to seek regular bail.

(v) We are at one with Mr. Dave that the right of an accused to
protect his personal liberty within the contours of Article 21
of the Constitution of India with the aid of the provision of
anticipatory bail as enshrined under Section 438 of the CrPC
cannot be defeated or thwarted without a valid procedure
established by law. He is right in his submission that such
procedure should also pass the test of fairness,
reasonableness and manifest non-arbitrariness on the anvil of
Avrticle 14 of the Constitution of India.
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71.

(vi) Under Section 438 of the CrPC, the pre-condition for a
person to apply for pre-arrest bail is a “reason to believe that
he may be arrested on an accusation of having committed a
non-bailable offence”. Therefore, the only pre-condition for
exercising the said right is the apprehension of the accused
that he is likely to be arrested. In view of the discussion in
the preceding paragraphs, custody in one case does not have
the effect of taking away the apprehension of arrest in a
different case.

(vii)If the interpretation, as sought to be put forward by Mr.
Luthra is to be accepted, the same would not only defeat the
right of a person to apply for pre-arrest bail under Section
438 of the CrPC but may also lead to absurd situations in its
practical application.

DIVORCE ACT, 1869 — Section 36

Interim maintenance — Appellant wife and respondent husband have
been married since 2008 according to Christian customs — There were no
issues from the marriage — In the year 2019, the husband filed a petition
for divorce, alleging cruelty by citing various incidents — Following an
assessment of the parties assets, income, status and standard of living,
the Family Court granted the wife interim maintenance of Rs.1,75,000
per month — On appeal, the High Court reduced the amount to Rs.80,000
per month — The husband was a renowned cardiologist and receives a
monthly salary of Rs.1,25,000 per month from the hospital in addition to
rental income — Respondent is the sole legitimate heir of his father and
possesses several valuable properties — Respondent also receives certain
money from his mother's properties — Only the rental income from one
property was considered by the High Court and the remaining
properties owned by the respondent were not taken into consideration —
School, which is in possession of the husband, is also not running at a loss
— Wife is not working, as she has sacrificed her employment after
marriage — The wife was accustomed to a certain standard of living in
her matrimonial home and is entitled to enjoy the same amenities of life
during the pendency of divorce petition as she would have been entitled
to in her matrimonial home — Reduction of the amount of maintenance
by the High Court was not found proper and therefore, order of Family
Court is restored.
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Dr. Rajiv Verghese v. Rose Chakkrammankkil Francis

Judgment dated 19.11.2024 passed by the Supreme Court in Civil
Appeal No. 12546 of 2024, reported in AIR 2025 SC 30

Relevant extracts from the judgment:

The Family Court also noted that the respondent specifically stated that when
the parties were residing together, he engaged two maids on 24x7 basis to aid them
in their domestic work and maintenance and the appellant is accustomed to these
comforts. The Family Court therefore compared the status, standard of life, income
source, properties, its possession, rights and liabilities of the respondent and found
that the appellant cannot be denied to enjoy the privileges as enjoyed by the
respondent. Upon this consideration, the Family Court found it reasonable to award
a sum of Rs.1,75,000/- (Rupees One Lakh and Seventy Five Thousand only) as
interim maintenance to be paid to the appellant by the respondent per month from
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the date of the petition being 03.07.2019 till the disposal of the main divorce
petition being OP 1284 of 2019.

The High Court held that the respondent, being a Cardiologist, earned a
monthly income of Rs.1,25,000/- (Rupees One Lakh and Twenty Five Thousand
only) is established and that he and his mother received a rent of Rs.2,73,301/-
(Rupees Two Lakh Seventy Three Thousand and Three Hundred One only) per
month, of which he received only half amount. Based on these two considerations,
the High Court concluded that the appellant wife established the respondent's
income to at least Rs.2,50,000/- (Rupees Two Lakh and Fifty Thousand only) per
month. The High Court took note of the fact that the appellant sacrificed her
employment after the marriage and determined that the reasonable amount of
interim maintenance to be one third of the respondent's income which was
Rs.80,000/- (Rupees Eighty Thousand only) per month.

We find that the High Court has erred in reducing the quantum of
maintenance to Rs.80,000/- (Rupees Eighty Thousand only) per month. The High
Court has considered only two sources of income for the respondent. Firstly, the
sum of Rs.1,25,000/- (Rupees One Lakh and Twenty-Five Thousand only) that he
earns from working as a Cardiologist at the Hospital. Secondly, the rent amount he
and his mother receive from a property, of which the High Court has stated that he
receives half the amount only. However, the High Court has not dealt with the
findings of the Family Court wherein the respondent is said to own a number of
worthful properties and the fact that he is the only legal heir of his father. The
Family Court found that the respondent is accruing all the incomes from the
properties owned by his mother. The High Court has not dealt with the aspect of
the number of properties owned by the respondent and looked at the rental income
from one property. The Family Court also noted that the respondent was found to
be in possession of a school and could not substantiate his claim that the school was
running in losses. Therefore, the High Court has overlooked certain aspects relating
to the income of the respondent which were looked at by the Family Court. Further,
it is also on record that the appellant is not working as she sacrificed her
employment after the marriage. The appellant was accustomed to a certain standard
of living in her matrimonial home and therefore, during the pendency of the divorce
petition, is also entitled to enjoy the same amenities of life as she would have been
entitled to in her matrimonial home.
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72. FAMILY COURTS ACT, 1984 — Sections 7(1) ExplIn. (d) and 19
DISSOLUTION OF MUSLIM MARRIAGE ACT, 1939 — Section 2
FAMILY COURT RULES, 1988 (M.P.) —Rule 9
Application for dissolution of marriage by Muslim male -
Maintainability — Family Court dismissed application for divorce
preferred by husband on the ground of maintainability — Held, Muslim
male does not have any remedy to seek decree for dissolution of marriage
under the Act of 1939 — However, Muslim male can prefer a suit or
proceeding for dissolution of marriage u/s 7(1) (d) of the Act of 1984 and
Rule 9 of 1988 Rules on the grounds as available to him — He can
approach Family Court for divorce — Family Court’s order was set aside
and matter was remanded back.
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Mohammad Shah v. Chandani Begum

Judgment dated 07.01.2025 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in First Appeal No. 1199 of 2022,
reported in 2025 (1) MPLJ 402 (DB)

Relevant extracts from the judgment:

Earlier the Division Bench of this Court in the case of Ageel Ahmed
(Khan) v. Smt. Farzana Khatun in First Appeal No. 1017 of 2022 vide order dated
14.10.2022 considered this aspect and relying upon the order dated 30.03.2021 passed
by the Division Bench of Madras High Court in Settu v. Reshma Sulthana, C.M.A.
No. 2192 of 2017 considered the question of maintainability as well as settlement
reached between the parties and allowed the appeal preferred by the parties on the
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basis of settlement reached between them. Therefore, it can be held that parties have
additional forum of this Court also to get the decree for divorce/dissolution of
marriage.

Even the Constitutional Morality and its Spirit also mandates that no person can
be rendered remediless. If the reasoning of trial Court would have been accepted then
a muslim male would have been denied the valuable right to access justice or judicial
forum to ventilate his grievances. This could never have been the Constitutional
spirit, morality and Constitutional Vision of Justice.

[
73. HINDU MARRIAGE ACT, 1955 — Sections 11 and 25

Permanent alimony — Entitlement to spouse where marriage has been
declared void u/s 11 of the Act — Issue referred to a three-judge bench
due to conflicting judgments on the applicability of sections 24 and 25 —
Held, that a spouse from a void marriage is entitled to seek permanent
alimony u/s 25, as the provision covers all types of decrees including
nullity — Maintenance u/s 24 can also be granted pending final disposal —
Relief under both sections is discretionary and depends on the facts and
conduct of the parties — Judgment of the High Court dismissing the plea
for alimony was set aside — Appeal allowed.
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Sukhdev Singh v. Sukhbir Kaur

Judgment dated 12.02.2025 passed by the Supreme Court in Civil
Appeal No. 2536 of 2019, reported in AIR 2025 SC 951
(3-Judge Bench)
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Relevant extracts from the judgment:

An order of dismissal of a suit will be a decree, provided the conditions
in Section 2(2) of the Code of Civil Procedure, 1908 are satisfied. However, a
decree in proceedings contemplated by Section 23 of the 1955 Act is a narrower
concept. It can only be a decree granting one of the reliefs u/s 9 to 13 of the 1955
Act. The decree referred to in Section 25 of the 1955 Act is the decree as
contemplated by Section 23, which has the title ‘decree in proceedings’. On plain
reading thereof, the decree contemplated by Section 23 is a decree granting relief
under the 1955 Act. Section 23 deals with only the decrees granting reliefs
under Sections 9to 13 of the 1955 Act. Considering the language employed
in Section 23, the ‘decrees in proceedings’ will not include the decisions dismissing
the petitions seeking reliefs u/s 9 to 13. The decrees passed u/s 11 to 13 bring about
a change of status of the parties to the marriage. Even a decree of restitution of
conjugal rights brings about a change of status of the parties in case there is no
restitution of conjugal rights within one year of a decree. That is a ground for
passing a decree of divorce u/s 13(1A) (ii). Even a decree of judicial separation u/s
10 brings about a change of status in the sense that a spouse who has got such a
decree is no longer under an obligation to cohabit with his or her spouse. If the
separation from the date of the decree continues for a period of one year, it becomes
a ground for passing a decree of divorce by invoking Section 13(1A)(i).

While enacting Section 25(1), the legislature has made no distinction between
a decree of divorce and a decree declaring marriage as a nullity. Therefore, on a
plain reading of Section 25(1), it will not be possible to exclude a decree of nullity
u/s 11 from the purview of Section 25(1) of the 1955 Act.

The remedy u/s 25 of the 1955 Act is completely different from the remedy
u/s 125 of the CrPC. It confers rights on the spouses of the marriage declared as
void u/s 11 of the 1955 Act to claim maintenance from the other spouse. The
remedy is available to both husband and wife. The principles which apply
to Section 125 of the CrPC cannot be applied to Section 25 of the 1955 Act. The
relief u/s 125 of the CrPC can be granted to wife or child and not to husband.

Accordingly, we answer the questions as follows:

a. A spouse whose marriage has been declared void u/s 11 of
the 1955 Act is entitled to seek permanent alimony or
maintenance from the other spouse by invoking Section 25 of
the 1955 Act. Whether such a relief of permanent alimony
can be granted or not always depends on the facts of each
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case and the conduct of the parties. The grant of relief
under Section 25 is always discretionary; and

b. Even if a court comes to a prima facie conclusion that the
marriage between the parties is void or voidable, pending the
final disposal of the proceeding under the 1955 Act, the court
is not precluded from granting maintenance pendente lite
provided the conditions mentioned in Section 24 are
satisfied. While deciding the prayer for interim relief
under Section 24, the Court will always take into
consideration the conduct of the party seeking the relief, as
the grant of relief under Section 24 is always discretionary.

[ ]
74  HINDU MARRIAGE ACT, 1955 — Sections 13, 13-B, 24 and 25
CONSTITUTION OF INDIA - Article 142
Permanent alimony — Quantum — Factors to be considered while
granting permanent alimony, explained — Permanent alimony granted
by Court should not penalize husband but it should ensure decent living
of wife.

fa=g faare aifdfm, 1955 — gRIG 13, 13—@, 24 TF 25

ARA &7 e — BT 142

©rl fFaifger — wm=r — Wl faifter yem o=a a9 AR feg

M dTel $RG G99 T — AR )T YaF @ faffeer |
|

Parvin Kumar Jain v. Anju Jain

Judgment dated 10.12.2024 passed by the Supreme Court in Civil
Appeal No. 14277 of 2024, reported in (2025) 2 SCC 227

Relevant extracts from the judgment:

The main issue between the parties all these years, since separation, is the
guantum of maintenance to be paid by the appellant to the respondent. The issue of
maintenance pendente lite is now infructuous with the dissolution of marriage, but
the financial interest of the wife still needs to be protected through grant of
permanent alimony. The learned Senior Counsel for the parties have made
submissions at length regarding the financial condition of both the parties. In order
to establish the correct financial position of both the parties, they have filed their
respective affidavits of income and assets as ordered by this Court.
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Before going into the details of the financial position of the parties, it is
imperative that we highlight the position of law with regard to determination of
permanent alimony. This Court, in a catena of judgments, has laid down the factors
that needs to be considered in order to arrive at a just, fair and reasonable amount
of permanent alimony.

There cannot be strict guidelines or a fixed formula for fixing the amount of
permanent maintenance. The quantum of maintenance is subjective to each case
and is dependent on various circumstances and factors. The Court needs to look
into factors such as income of both the parties; conduct during the subsistence of
marriage; their individual social and financial status; personal expenses of each of
the parties; their individual capacities and duties to maintain their dependants; the
quality of life enjoyed by the wife during the subsistence of the marriage; and such
other similar factors. This position was laid down by this Court in Vinny Parmvir
Parmar v. Parmvir Parmar, (2011) 13 SCC 112 and Vishwanath Agrawal v. Sarla
Vishwanath Agrawal, (2012) 7 SCC 288.

This Court in Rajneshv. Neha, (2021) 2 SCC 324, provided a
comprehensive criterion and a list of factors to be looked into while deciding the
question of permanent alimony. This judgment lays down an elaborate and
comprehensive framework necessary for deciding the amount of maintenance in all
matrimonial proceedings, with specific emphasis on permanent alimony. The same
has been reiterated by this Court in Kiran Jyot Mainiv. Anish Pramod Patel,
(2024) 13 SCC 66. The primary objective of granting permanent alimony is to
ensure that the dependant spouse is not left without any support and means after the
dissolution of the marriage. It aims at protecting the interests of the dependant
spouse and does not provide for penalising the other spouse in the process. The
Court in these two judgments laid down the following factors to be looked into:

e  Status of the parties, social and financial.

e Reasonable needs of the wife and the dependant children.

e Parties' individual gqualifications and employment statuses.

e Independent income or assets owned by the applicant.

e Standard of life enjoyed by the wife in the matrimonial home.

¢ Anyemployment sacrifices made for the family responsibilities.

e Reasonable litigation costs for a non-working wife.

e Financial capacity of the husband, his income, maintenance
obligations, and liabilities.
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These are only guidelines and not a straitjacket rubric. These among

such other similar factors become relevant. This Court in Kiran Jyot Maini
v. Anish Pramod Patel, (2024) 13 SCC 66, while discussing the husband's
obligation to maintain the wife and the importance of his financial capacity
in deciding the quantum, observed that :

75.

“Furthermore, the financial capacity of the husband is a critical
factor in determining permanent alimony. The Court shall
examine the husband's actual income, reasonable expenses for his
own maintenance, and any dependents he is legally obligated to
support. His liabilities and financial commitments are also to be
considered to ensure a balanced and fair maintenance award. The
court must consider the husband's standard of living and the
impact of inflation and high living costs. Even if the husband
claims to have no source of income, his ability to earn, given his
education and qualifications, is to be taken into account. The
courts shall ensure that the relief granted is fair, reasonable, and
consistent with the standard of living to which the aggrieved party
was accustomed. The court's approach should be to balance all
relevant factors to avoid maintenance amounts that are either
excessively high or unduly low, ensuring that the dependant
spouse can live with reasonable comfort post-separation.”

[ ]

HINDU MARRIAGE ACT, 1955 — Sections 13(1)(ia) and 13(1)(ib)
Divorce — Mental cruelty and desertion — Wife did not live with her
husband for more than three months after solemnization of marriage —
Since 2011, both the parties have been living apart, indicating that love
has faded and feelings between them have dried up — Application for the
restoration of conjugal rights u/s 9 of the Act was rejected by the Family
Court on the ground that the wife had not proved that the husband has
withdrawn himself from her company without any reason — False
accusations were made against the husband of not accepting the
daughter and of having doubts about her character — False allegations
are sufficient to cause mental cruelty to a husband — Wife filed a
complaint under the Domestic Violence Act against the husband and his
family members, but it was also rejected — Grounds of cruelty and
desertion are established therefore, husband is entitled to a degree of
divorce.
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Rajesh v. Neha

Order dated 19.11.2024 passed by the High Court of Madhya
Pradesh in First Appeal No. 1082 of 2016, reported in
AIR 2025 MP 3 (DB)

Relevant extracts from the order:

The allegations in her petition under Section 9 of the Act, 1955 against the
husband that he is suspecting her character and not accepting the daughter as his
daughter has also not been found reliable by the learned Court below. Wife-Neha
in her cross examination in paragraph 30 admitted giving statement in Ex.P-19 in
Ratlam Court wherein it is not mentioned that the husband Rajesh tried to
strangulate her daughter Divyanshi questioning her paternity which in itself
falsifies allegation of wife in this regard. These false allegations are sufficient
enough to cause mental cruelty to the husband.

It is undisputed that appellant and respondent are living separately since
13.07.2011 which in itself manifests the love is lost and emotions have dried up
between the parties. Even though wife, appellant in appeal F.A.N0.920/2024 filed
this petition under Section 9 of the Act, 1955 for restitution of conjugal rights, but
the same has been dismissed with as specific finding that she has failed to prove
that husband has withdrawn himself from her Company without sufficient reasons.
In the impugned judgment dated 01.03.2024 passed in HMA Case No0.20-A/2017
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and also otherwise from the evidence on record, it is undisputedly proved that
respondent/wife herself after solemnization of marriage did not live with her
husband for more than three months in total which in itself proves that the
proceedings filed under Section 9 of the Act, 1955 are eye wash.

Learned Principal Judge, Family Court has failed to appreciate the ground of
desertion which is well proved from the evidence on record. It is also proved that
by leveling false allegations of cruelty against the husband and towards his family
members by way of petition under domestic violence Act has also been found false
which in itself gives ground of mental cruelty sufficient to grant decree of divorce.

[
76. INDIAN PENAL CODE, 1860 — Section 302

BHARATIYA NYAYA SANHITA, 2023 — Section 103

Offence of murder — Appreciation of evidence — Appellant convicted for
murdering his live-in partner — Conviction based on circumstantial
evidence and extra-judicial confession made before some witnesses —
Confession made while appellant was in a confused state of mind — High
Court affirmed the conviction and sentence of life imprisonment —
Supreme Court found extra-judicial confession unreliable due to
inconsistencies and lack of corroborative evidence — Statements of
witnesses in the court were at variance with their statements recorded by
police — No bloodstains were found on clothes of accused — Conduct of
accused in confessing to the landlord and brother of the deceased rather
than police or authority, was found strange — Held, suspicion cannot
replace proof — Conviction and sentence set aside — Appeal allowed.
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Ramu Appa Mahapatar v. State of Maharashtra

Judgment dated 04.02.2025 passed by the Supreme Court in
Criminal Appeal No. 608 of 2013, reported in AIR 2025 SC 961

Relevant extracts from the judgment:

Having surveyed the principles governing the acceptability and evidentiary
value of an extra-judicial confession, we may now advert to such confession made
by the accused before PW-1, PW-3, PW-4 and PW-6. It is on record that PW-3 in
his cross- examination was quite categorical in deposing that he found the accused
to be in a confused state of mind. This factum has also come on record in the
testimony of the other witnesses before whom such confession was made. In other
words, the accused was not in a fit state of mind when he made the extra-judicial
confession before PW-3. That apart, there were no blood stains on the clothes worn
by the accused; not to speak of any such blood samples matching with the blood of
the deceased. While various articles were seized from the place of occurrence, there
was no recovery of any blood-stained clothes. There is no evidence on record that
the grinding stone was recovered or that there were any blood stains on the
recovered stick, not to speak of such blood stains matching the blood of the
deceased. Moreover, we find the conduct of the accused to be quite strange; instead
of confessing his guilt before the police or any other authority, he first goes to PW-
1, the landlord, and tells him about the death of Manda; further telling him that he
was on his way to the residence of the brother of Manda (PW-3) to inform him
about the development. He goes to the residence of PW-3 alongwith his son in a
rickshaw and tells PW-3 about the death of Manda following assault on her by him.
This he stated to PW-3 before PW-4 and PW-6. What is more strange is the reaction
or non-reaction of PW-3 when the accused confessed before him that he had killed
his sister Manda. This is not at all a normal behaviour of a brother. He would have
certainly reacted strongly when he heard the accused saying that he had killed his
sister. Instead of any such reaction, as per the prosecution case, PW-3 accompanied
the accused back to his residence. Further, PW-4 stated in her cross-examination
that she did not talk with the accused directly but came to know about the incident.
This clearly puts her testimony under a cloud.
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There is one more aspect which we would like to flag off. From the evidence
on record, we find that there is a clear material omission in the cross-examination
of PW-3. According to the testimony of PW-3, he had stated before the police that
the accused had told him that he had assaulted Manda with a grinding stone and
had killed her but the same was not recorded by the police in his statement u/s
161 of the Code of Criminal Procedure, 1973. Similarly, PW-6 in his deposition
stated that he had told the police that the accused had told Bhagwan (PW-3) in his
presence that he had a quarrel with Manda in the night but the police did not record
in his statement u/s 161 CrPC.

From the above, it is evident that not only the extra- judicial confession of the
accused lacks credibility as PW-3 is clearly on record stating that the accused was
in a confused state of mind when he confessed before him, the testimonies of PW-
3 and PW-6 suffer from material omission. Their statements made u/s 161 CrPC
are at variance with their evidence in court regarding the confession made by the
accused before PW-3. This Court in Alauddin v. State of Assam, AIR 2024 SC
2238 explained the context in which an omission occurs and when such an omission
amounts to a contradiction. In the light of the Explanation to Section 162 of the
CrPC, this Court held as follows:

“When the two statements cannot stand together, they become
contradictory statements. When a witness makes a statement in
his evidence before the court which is inconsistent with what he
has stated in his statement recorded by the police, there is a
contradiction. When a prosecution witness whose statement u/s
161(1) or Section 164 of CrPC has been recorded states factual
aspects before the court which he has not stated in his prior
statement recorded u/s 161(1) or Section 164 of CrPC, it is said
that there is an omission. There will be an omission if the witness
has omitted to state a fact in his statement recorded by the police,
which he states before the court in his evidence. The Explanation
to Section 162 CrPC indicates that an omission may amount to a
contradiction when it is significant and relevant. Thus, every
omission is not a contradiction. It becomes a contradiction
provided it satisfies the test laid down in the Explanation u/s 162.
Therefore, when an omission becomes a contradiction, the
procedure provided in the proviso to sub-Section (1) of Section
162 must be followed for contradicting witnesses in the cross-
examination.”
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As observed above, the testimony of the prosecution witnesses suffers from
serious lack of credibility and also hit by contradictions which strike at the very
root of the prosecution case. No corroborating circumstances have been brought on
record by the prosecution.

No doubt there is a strong suspicion against the appellant and the needle of
suspicion qua the death of Manda points towards him but as is the settled
jurisprudence of this country, suspicion howsoever strong cannot take the place of
hard evidence. The evidence on the basis of which the prosecution seeks conviction
of the accused i.e. extra-judicial confession made before the above witnesses lack
credibility and hence cannot be relied upon. Besides, the evidence suffers from
material contradiction. Therefore, it would be wholly unsafe to sustain the
conviction of the appellant based on such weak circumstantial evidence which on
the top of it lack credibility.

For the aforesaid reasons, we are of the view that the appellant must get the
benefit of doubt. In view of the above, the conviction and sentence of the appellant
vide the judgment and order dated 15.10.2004 passed by the Sessions Judge in
Sessions Case No. 52 of 2004 as affirmed by the High Court vide the judgment and
order dated 02.12.2010 passed in Criminal Appeal No. 252 of 2005, are hereby set
aside and quased. Since the appellant is in detention, he shall be released from
custody forthwith if not required in any other case.

[
77. INDIAN PENAL CODE, 1860 — Section 302

BHARATIYA NYAYA SANHITA, 2023 — Section 103(1)

EVIDENCE ACT, 1872 — Sections 3, 8 and 106

BHARATIYA SAKSHYA ADHINIYAM, 2023 — Sections 2(1)(j), 6 and 109

(1)  Murder - Circumstantial evidence — Proof of ‘Motive’ — Accused
persons had allegedly committed murder of the deceased with the
intention to usurp her properties — Witness has made omnibus
allegations that accused persons used to quarrel with the deceased
relating to property — Evidence did not point to an immediate
altercation on the day of the incident — During her lifetime, the
accused person had already received half of the house from the
deceased's husband — The deceased person's alleged complaint
against the accused regarding the property dispute was not
included in the charge sheet or supported by the prosecution’s
evidence — The prosecution failed to prove motive.

JOTI JOURNAL — APRIL 2025 — PART II 168



(i)  Circumstantial evidence — Last seen theory — As per prosecution
case deceased was lastly seen in the company of accused persons
but the said fact was not proved by the testimony of witnesses —
Prosecution has failed to produce material witnesses and offered
no explanation for their non-examination — No evidence to establish
exclusive presence of accused persons in the house of the deceased
at any time before incident — Burden of proof cannot be shifted on
the accused persons by invoking section 106 of Evidence Act —
Evidence of last seen together not found proved beyond reasonable
doubt — Conviction set-aside, accused persons acquitted.
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Nusrat Parween v. State of Jharkhand

Judgment dated 10.12.2024 passed by the Supreme Court in
Criminal Appeal No. 458 of 2012, reported in AIR 2025 SC 105
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Relevant extracts from the judgment:

Ongoing squabbles between close relatives residing under one roof are
nothing out of usual and may give rise to an inference that all was not well within
the family. However, in our opinion, merely because such quarrels were going on
between the accused persons and Hamida Parween (deceased), that by itself could
not be a ground to impute motive to the accused-appellants for murder of Hamida
Parween (deceased).

Immediate cause of the incident as per the prosecution was a quarrel which
allegedly took place between the accused-appellants and Hamida Parween
(deceased) on the morning of 11th March, 1997 just before her children i.e. Md.
Sahid Khan (PW3) and Md. Javed Khan left for school. However, upon a close
scrutiny of the depositions of Md. Sahid Khan (PW3) and the immediate
neighbours, namely, Chand Mohammad (PW1), Matiur Rahman (PW2), Md. Sagir
Ahmad Ansari (PW5), Fazal Khan (PW6) and Ragho Sharma (PW7), we do not
find anything in their evidence which can even remotely suggest that there had been
any quarrel between the accused- appellants and Hamida Parween (deceased) on
the day of the incident. Hence, there is a total lack of evidence to convince the Court
that there was any immediate strife on the fateful day which could have fuelled the
accused-appellants with such rage that they were impelled to murder Hamida
Parween.

The Investigating Officer, Jitender Kumar (PW12) stated in his evidence that
Md. Yunush (PW8) [the father of Hamida Parween (deceased)] had informed him
that his son-in-law i.e. Abdul Hamid Khan [the husband of Hamida Parween] had
already given half a share of the house to Ahmad Khan/appellant No. 2 and Abdul
Rahman Khan/accused No. 3 during his lifetime. Thus, the theory of motive
attributed to the accused-appellants i.e., that they wanted to usurp Holding No. 13
could not be established by unimpeachable evidence.

The complaint under Section 107 read with Section 116(3) of the CrPC
allegedly lodged by Hamida Parween (deceased) against the accused persons could
have provided an important corroborative link in the chain of incriminating
circumstances. However, on a threadbare scrutiny of the record, and after going
through the statements of the material prosecution witnesses, we notice that the said
complaint never saw the light of the day inasmuch as, neither it was placed on
record with the charge-sheet nor did any of the prosecution witnesses bother to
prove the same during the evidence. Hence, the most important document, in the
form of a complaint filed by Hamida Parween (deceased), under Section 107 read
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with Section 116(3) of the CrPC on which the prosecution heavily relied upon in
support of the theory of motive, was never proved as per law.

Thus, we have no hesitation in holding that the evidence led by the
prosecution to prove the theory of motive for commission of the crime as attributed
to the accused-appellants is far from convincing and a vital link in the chain of
incriminating circumstances is snapped. In view of the above finding,
unquestionably, the trial Court as well as the High Court erred in holding that the
prosecution has been able to prove the motive for the murder against the accused-
appellants beyond all manner of doubt.

On a minute perusal of the deposition of Md. Sahid Khan (PW3), we find
nothing in his testimony which could even remotely suggest that any or all of the
three accused persons were present in the house or that they had quarrelled with his
mother when he left for school along with his brother Md. Javed Khan.

In addition thereto, none of the neighbours i.e., Chand Mohammad (PW1),
Matiur Rahman (PW2), Md. Sagir Ahmad Ansari (PW5), Fazal Khan (P6) and
Ragho Sharma (PW7) made any such assertion in their testimonies that they had
seen the accused present with Hamida Parween (deceased) or that they were seen
fleeing away from Holding No. 13 on the fateful morning.

From the evidence of Md. Yunush (PWS8) [the father of Hamida Parween
(deceased)], it also transpires that Hamida Parween (deceased) had 3 children i.e.
two sons, Md. Sahid Khan (PW3) and Md. Javed Khan, and a daughter, namely,
Kahkasan Anujam. However, the prosecution has not explained as to where the girl
child was on the date of the incident. Nothing is available on record to throw light
regarding the age of the girl child, or to infer that she was incapable of testifying or
was not present with her mother on the fateful day. Likewise, the prosecution has
also failed to provide any explanation whatsoever as to why the other son, Md.
Javed Khan was not examined in evidence. The prosecution failed to show that Md.
Javed Khan and Kahkasan Anujam were incapable of giving evidence and hence,
failure to examine them in evidence calls for drawing of adverse inference thereby,
further denting the credibility of the prosecution case.

There is no credible evidence on record of the case to establish the exclusive
presence of the accused-appellants with Hamida Parween (deceased) in the house
in question at any time before the incident, justifying the shifting of the burden of
proof on to the accused-appellants by invocation of Section 106 of the Evidence
Act. Thus, the theory of last seen together attributed by the prosecution could not
be proved beyond all manner of doubt.

JOTI JOURNAL — APRIL 2025 — PART II 171


https://indiankanoon.org/doc/335820/
https://indiankanoon.org/doc/697566/

There is another doubtful feature which cast a grave doubt on the truthfulness
of the prosecution case. The first informant, Md. Firoj (PW4) alleged that he had
gone to the police station on 11th March, 1997 to inform about the disappearance
of his sister, Hamida Parween. However, the Investigating Officer, Jitender Kumar
(PW12) emphatically denied that Md. Firoj (PW4) or any other relative of Hamida
Parween (deceased) had visited the police station on 11th March, 1997 for lodging
a report regarding disappearance of Hamida Parween (deceased). As per the
Investigating Officer, Jitender Kumar (PW12), Md. Firoj (PW4) [the brother of
Hamida Parween (deceased) had come to the police station only on the morning of
12" March, 1997 for the first time and made a complaint regarding the
disappearance of his sister upon which an entry was made in the station diary at
Serial No. 517. However, the said station diary entry was not brought on record
which is yet another circumstance which persuades us to draw an adverse inference
against the prosecution.

The maternal family relatives of Hamida Parween (deceased) have come out
with a categoric assertion that after the death of Hamida Parween’s husband, the
accused persons were continuously quarreling with her for usurping the entire
Holding No. 13. The first informant, Md. Firoj (PW4) also alleged in the FIR that
the accused persons had quarreled with Hamida Parween (deceased) in the morning
of the incident and were seen fleeing away together in the tempo. Had there been
an iota of truth in these allegations, the immediate and natural reaction of the
maternal family members after being informed about the missing of Hamida
Parween (deceased) and noticing the lock on the door of the house would have been
to break open the lock and take a stock of the situation inside. The utter indifference
of the family members in taking any such measures makes the entire prosecution
story doubtful.

[

78. INDIAN PENAL CODE, 1860 — Sections 120 B, 302 and 307
BHARATIYA NYAYA SANHITA, 2023 — Sections 103(1), 109 and 61(2)
CRIMINAL PROCEDURE CODE, 1973 — Section 161
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 180
EVIDENCE ACT, 1872 — Section 154
BHARATIYA SAKSHYA ADHINIYAM, 2023 — Section 157
(i) Offence of Murder — Appreciation of evidence — Eye witneses —

Testimony of eyewitness having criminal background, cannot be
discarded as untruthful or uncreditworthy without considering the
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facts and circumstances of the case — It is the duty of the Court to
appreciate the evidence with caution, to apply the crucial test as to
whether the witness is truly an eyewitness and whether his
testimony is credible, as the doctrine ‘falsus in uno, falsus in
omnibus’ is not a sound rule to apply in the Indian context.

(i) Hostile witness — Testimony of such a witness is subjected to close
scrutiny, which may be discarded as a matter of prudence, when
Court finds the witness wholly discredited warranting the
exclusion of the evidence in toto.

(iii))  Minor discrepancies, when not fatal — Discrepancies regarding the
place and time of recording the police statement of witnesses or as
to who reached the hospital at an earlier point of time, is not
material, when testimony was recorded 4-6 years after the date of
incidence.
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Rama Devi v. State of Bihar and ors.

Judgment dated 03.10.2024 passed by the Supreme Court in
Criminal Appeal No. 2623 of 2014, reported in (2024) 10 SCC 462
(3 Judge Bench)

Relevant extracts from the judgment:

Indian law does not recognise the doctrine — falsus in uno, falsus in omnibus.
In Deep Chand and ors. v. State of Haryana, (1969) 3 SCC 890, this Court had
observed that the maxim falsus in uno, falsus in omnibus is not a sound rule to apply
in the conditions of this country. This maxim does not occupy the status of rule of
law. It is merely a rule of caution which involves the question of the weight of
evidence that a court may apply in the given set of circumstances.

In cases where a witness is found to have given unreliable evidence, it is the
duty of the court to carefully scrutinise the rest of the evidence, sifting the grain
from the chaff. The reliable evidence can be relied upon especially when the
substratum of the prosecution case remains intact. The court must be diligent in
separating truth from falsehood. Only in exceptional circumstances, when truth and
falsehood are so inextricably connected as to make it indistinguishable, should the
entire body of evidence be discarded.

The criminal background of a witness necessitates that the courts approach
their evidence with caution. The testimony of a witness with a chequered past
cannot be dismissed as untruthful or uncreditworthy without considering the
surrounding facts and circumstances of the case, including their presence at the
scene of the offence. In cases involving conflicts between rival gangs or groups, the
testimony of members from either side is admissible and relevant. If the court is
convinced of the veracity and truthfulness of such testimony, it may be considered.
Courts typically assess the broader context to determine if there is sufficient
corroboration, as long as there are no valid reasons to discredit the evidence. The
crucial test is whether the witness is truly an eyewitness and whether their testimony
is credible. If their presence at the scene is established beyond doubt, their account
of the incident can be relied upon. Such evidence cannot be discarded merely on
the grounds of criminal background.

In a catena of judgments, this Court has observed that the evidence of a hostile
witness is not to be completely rejected, so as to exclude versions that support the
prosecution. Rather, the testimony of the hostile witness is to be subjected to close
scrutiny, thus enabling the court to separate truth from falsehood, exaggerations
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and improvements. Only reliable evidence should be taken into consideration. The
court is not denuded of its power to make an appropriate assessment.

The entire testimony of a hostile witness is discarded only when the judge, as
a matter of prudence, finds the witness wholly discredited, warranting the exclusion
of the evidence in toto. The creditworthy portions of the testimony should be
considered for the purpose of evidence in the case.

The High Court, in its reasoning, takes an exception on the minor
discrepancies regarding the place and time of recording the statement under Section
161 CrPC of Mahanth Ashwani Das (PW-25). Considering the efflux of time of
more than 4-6 years between the date of occurrence and recording of court
testimony, these issues are at best superficial and peripheral and would not warrant
disregarding the prosecution case. The questions posed to the witnesses were more
in the nature of a memory test rather than questions posed to test the truthfulness
and credibility of their core testimony.

[
79 INDIAN PENAL CODE, 1860 — Section 302/34

BHARATIYA NYAYA SANHITA, 2023 — Section 103/3(5)

Murder — Common intention — Head Constable Jagdish Singh alongwith
appellants intercepted a car on suspicion of smuggling illegal liquor and
when the driver failed to stop the car, Head Constable fired a shot from
his revolver hitting the co-passenger seated in the front seat of the car,
resulting in her death — Trial Court convicted the main accused for the
offence u/s 302 and acquitted the appellants for the offence punishable
u/s 302/34 — State preferred an appeal against their acquittal — It was
found that main accused was senior to appellants and they were under
his command — Appellants were present in the vehicle alongwith main
accused but their mere presence was not enough to convict them -
Appellants were not named in the FIR either — Nothing on record to show
that appellants had common intention with the main accused to commit
murder — Order of setting aside of acquittal by the High Court was
found erroneous.
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Constable 907 Surendra Singh and anr. v. State of
Uttarakhand

Judgment dated 28.01.2025 passed by the Supreme Court in
Criminal Appeal No. 355 of 2013, reported in AIR 2025 SC 998

Relevant extracts from the judgment:

In the instant case, the learned trial judge on the basis of ocular testimony of
the eyewitnesses has held that the accused No.1-Jagdish Singh is guilty of the
offence punishable u/s 302/34 IPC as well as u/s 27(1) of the Arms Act. Since the
appeal of the said accused No.1-Jadgish Singh is disposed of as abated, we did not
go into the findings against the said accused.

The learned trial judge while recording the finding of acquittal insofar as the
present appellants are concerned, has come to the following conclusions:

()  That these three accused (appellants herein) were in the car and the accused
No.1-Jagdish Singh was senior to them, and that they were under the
command of their senior officer;

(i)  Accused Ashad Singh had admitted this aspect and had stated that he was
driving the car under the orders of his superior officer;

(i) The remaining two accused had raised a plea of alibi, which was based on
certain entries in the General Diary (G.D.)

(iv) That accused Nos. 2, 3 and 4 (the appellants herein) were not named in the
report;

(v) From the evidence of Rajendra Singh Nagarkoti, PW.9 as well as
identification memo Exhibit Ka-13 prepared by the Executive Magistrate
Bishan Singh Bisht, it was clear that only one accused, namely, Ashad Singh
could be identified and that too only by one witness i.e. by P.W.1;
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(vi) That the identification of the accused by only one witness was not sufficient
to come to a conclusion of guilt against the accused.

Upon consideration of these factors, the learned trial judge came to a
conclusion that even if it was assumed that the remaining three accused had
accompanied accused No.1- Jagdish Singh, there was no evidence to come to a
conclusion that accused Nos. 2, 3 and 4 (the appellants herein) who were in car with
accused No.1-Jagdish Singh had shared a common intention with him to fire upon
or to kill the deceased.

The learned trial judge, therefore, found that the prosecution had failed to
prove the mental involvement of accused Nos. 2, 3 and 4 (the appellants herein)
with accused No.1-Jagdish Singh beyond the shadow of reasonable doubt.

However, this well-reasoned finding of the learned trial court has been upset
by the High Court on the ground that the remaining three accused were sitting in
the same vehicle along with accused No.1-Jagdish Kumar was sufficient to convict
them with the aid of Section 34 of the IPC.

By now it is a settled principle of law that for convicting the accused with the
aid of Section 34 of the IPC the prosecution must establish prior meetings of minds.
It must be established that all the accused had preplanned and shared a common
intention to commit the crime with the accused who has actually committed the
crime. It must be established that the criminal act has been done in furtherance of
the common intention of all the accused. Reliance in support of the aforesaid
proposition could be placed on the following judgments of this Court in the cases
of:

(i) Ezajhussain Sabdarhussain and anr. v. State of Gujarat, AIR 2019 SC 1525
(it)  Jasdeep Singh alias Jassu v. State of Punjab, AIR 2022 SC 805
(ili) Gadadhar Chandra v. State of West Bengal, (2022) 6 SCC 576

(iv) Madhusudan and ors. v. State of Madhya Pradesh, AIR online 2024 SC
953
In the present case, as observed by the learned trial judge, the prosecution has
failed to place on record any evidence to show that the accused Nos. 2, 3 and 4 (the
appellants herein) had common intention with accused No.1-Jagdish Singh prior to
the accused No.1-Jagdish Singh’s shooting at the deceased resulting in her death.
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INDIAN PENAL CODE, 1860 — Sections 302 and 376

BHARATIYA NYAYA SANHITA, 2023 — Sections 103 and 64

Rape and murder — Appellant convicted u/s 302 and 376 IPC for
committing rape and murder of victim aged 9 years — Victim was last
seen going to the house of accused in search of his friend — Death sentence
awarded by Trial Court and upheld by the High Court — Challenged on
the grounds of circumstantial evidence, inconsistencies in forensic
reports and improper examination of witnesses — Supreme Court
dismissed the appeal, holding that the chain of circumstantial evidence
was complete and consistent with the guilt of the accused — Principles
that Court must adhere to while appreciating and evaluating evidence in
cases based on circumstantial evidence, reiterated.

YR TS Gfedl, 1860 — EIRT¢ 302 UG 376

RO <1 f2dn, 2023 — 9RIY 103 U4 64
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Abdul Nassar v. State of Kerala and anr.

Judgment dated 07.01.2025 passed by the Supreme Court in
Criminal Appeal No. 1122 of 2018, reported in AIR 2025 SC 691
(3 Judge Bench)

Relevant extracts from the judgment:

The following circumstances stand firmly established from a threadbare

analysis of the evidence available on record, pointing towards the guilt of the
accused appellant: -

(1)  The child victim was a friend of the daughter of the accused, and they
used to go to Madrassa together.
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(i)  On the date of incident, the child victim was seen with the daughter of
the accused. However, she never reached Madrassa.

(iii) When the child victim did not return home, an extensive search was
conducted and since, the child victim was last seen with the daughter
of the accused, the needle of suspicion pointed towards the house of the
accused, more particularly because his house was situated close by the
Madrassa.

(iv) Nazarudheen (PW-2) tried to repeatedly search the house of the accused
along with neighbours and in the efforts to trace out the child victim,
the witness found the house of the accused locked in his first and second
attempts.

(v)  During the third search attempt, the witness (PW-2) found the accused
sitting in verandah of his house. Upon being asked for the permission
to search his house, the accused stated that the keys of the house were
with his wife, and he would bring it himself.

(vi) The witness Nazarudheen (PW-2) during the third attempt, searched the
slopping shed and the bathroom adjacent to the house but to no avail
whereafter, he went to search the pond near the house of the accused.

(vii) After searching the pond, the witness (PW-2) fixed the battery of the
torch which he had called from his father, since it was dark and reached
near the Madrassa.

(viii) In the fourth attempt, witnesses namely, Nazarudheen (PW-2),
Shamsudheen (PW-8) and Unnikrishnan (PW-12) got suspicious of the
accused’s conduct and resumed the search of the house of the accused
and even this time, the house of the accused was locked, and the
accused was not present there. PW-12 inspected the bathroom by
lighting his torch and found a heap of clothes, which was removed by
PW-8 and the dead body of the child victim was discovered concealed
thereunder.

(viii) Two stones of the septic tank inside the house of the accused were also
found moved.

(ix) Blood-stained pink colour midiskirt (MO-7), petticoat (MO-8) and
black miditop (MO-9) worn by the deceased child victim were
identified by her mother (PW-9), recovered by the police officials from
the house of the accused and were seized. An underwear (MO11) of the
deceased was also found in the kitchen of the house of the accused.

(x) Blood stains were found on the cot and floor beneath it.

(xi) As per the postmortem report 26, a total of 37 ante mortem injuries
were found on the child victim’s body along with injuries on the
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genitalia, suggestive of forcible penetrative sexual assault. The cause
of death was opined to be manual compressive and ligature constrictive
strangulation.

(xii) As per the FSL report 27, the midiskirt worn by child victim, the dhoti
of the accused and cotton gauze collected from the scene of crime
contained human spermatozoa and semen. The hair collected from the
crime scene matched with the hair of the deceased child victim.

(xiii) The DNA report 28 clearly proved that the DNA profile of the semen
stains found on the midiskirt (MO-7) matched with that of 26 Exhibit
P-15 27 Exhibit P-13 28 Exhibit P-14 the accused. Further, the blood
stains found on the cot and beneath it were that of the deceased child
victim.

(xiv) The slippers, hard-board writing pad, plastic cover of the writing pad,
grey coloured pen and light rose small plastic carry bag belonging to
the deceased child victim, as identified by her mother (PW-9), were
recovered in furtherance of the voluntary disclosure statement29 of the
accused.

Based on the analysis of the evidence on the record, we are of the view that
the chain of incriminating circumstances required to bring home the guilt of the
accused is complete in all aspects. In the present case, we affirm that the
prosecution has been able to prove the guilt of the accused appellant by fulfilling
the five golden principles (Panchsheel) laid down by this Court in the case
of Sharad Birdhichand Sarda v. State of Maharashtra, (1984) 4 SCC 116 and
that the circumstances present before us, taken together establish conclusively only
one hypothesis that being the guilt of the accused appellant.

In the wake of the discussion made hereinabove, there is no doubt in the mind
of the Court that the prosecution has proved by leading clinching and convincing
circumstantial evidence that the 29 Exhibit P-23 accused had committed forcible
and violent sexual assault on the child victim and, thereafter, strangled and killed
her.

We deem it essential to enunciate the principles that courts must adhere to
while appreciating and evaluating evidence in cases based on circumstantial
evidence, as follows:

(i)  The testimony of each prosecution and defence witness must
be meticulously discussed and analysed. Each witness's
evidence should be assessed in its entirety to ensure no
material aspect is overlooked.
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81.

(i) Circumstantial evidence is evidence that relies on an
inference to connect it to a conclusion of fact. Thus, the
reasonable inferences that can be drawn from the testimony
of each witness must be explicitly delineated.

(iii) Each of the links of incriminating circumstantial evidence
should be meticulously examined so as to find out if each one
of the circumstances is proved individually and whether
collectively taken, they forge an unbroken chain consistent
only with the hypothesis of the guilt of the accused and
totally inconsistent with his innocence.

(iv) The judgment must comprehensively elucidate the rationale
for accepting or rejecting specific pieces of evidence,
demonstrating how the conclusion was logically derived
from the evidence. It should explicitly articulate how each
piece of evidence contributes to the overall narrative of guilt.

(v)  The judgment must reflect that the finding of guilt, if any, has
been reached after a proper and careful evaluation of
circumstances in order to determine whether they are
compatible with any other reasonable hypothesis.

[
INDIAN PENAL CODE, 1860 — Sections 306 and 417
BHARATIYA NYAYA SANHITA, 2023 — Sections 343 and 457
EVIDENCE ACT, 1872 — Section 3
BHARATIYA SAKSHYA ADHINIYAM, 2023 — Section 2(1)(j)
Abetment of suicide — Deceased committed suicide by consuming poison
— As per prosecution, deceased and accused were in a relationship for the
last 8 years and the accused promised to marry her before the Panchayat
— It was alleged that accused when refused to marry her, she committed
suicide — In the dying declaration, no allegation that the accused had any
physical relationship or had sexual intercourse with the deceased under
the pretext of marriage — Evidence showed that deceased was having one
sided love affair with accused — Although it was alleged that both of them
were talking to each other on phone but no call records were produced —
Refusal to marry her by accused cannot be said to be a positive act on his
part with any intention to abet suicide — No case of instigation, incitement
or provocation of the deceased to commit suicide is made out —
Conviction set aside.

JOTI JOURNAL — APRIL 2025 — PART II 181



ARAT U Wfdl, 1860 — RIY 306 Ud 417
YR <91 Hf3dn, 2023 — 9RIG 343 T4 457

ey srfefead, 1872 — aRT 3

ARG ey e, 2023 — arT 2(1)(3)

JTTET BT GORY — T 7 Y Ja7 o) AT &R ot —
FFRISE & IR giadT IR AR e 8 auf 4 Red # o &R
I 7 YO & A SEY fdare R T araT fhar o — uw

HI fAa18 HA BT MW@ AR A9 Hey T90 & — AT ¥ IR
goT & AfIaT &1 g & AT THaRWT 39 e o — JeIf) I8
&Y o f5 9 I B R [H—gER § 910 IR & R PIg Drd
Rafs wRga T8l f5d ™ — g g1 giier 4 faas 7 ¥ §aR
FRAT, IHDT AR A AT B AR IR BT HRIKD e ol
HET S WHAT — JADHT B AT IR S Y IHEM, ISR AT
YHIAT B BT DIg AFTAT T8l g1 — QNI ART BT TS |
Kamaruddin Dastagir Sanadi v. State of Karnataka Through
Sho Kakati Police

Judgment dated 29.11.2024 passed by the Supreme Court in
Criminal Appeal No. 551 of 2012, reported in AIR 2025 SC 153

Relevant extracts from the judgment:

The dying declaration of the deceased reveals that there is no allegation of
any physical relationship between the accused-appellant and the deceased or that
the accused-appellant had ever entered into any physical relationship or had sexual
intercourse with the deceased under the pretext of marriage. The dying declaration
indicates that it was the deceased who was in love with the accused-appellant and
wanted to marry him. When the accused-appellant had left the village, it was the
deceased who made search about him and came to know that he was residing in
Kakati. She herself traced him out at Kakati and went after him. She called him and
when they met, he refused to marry her and thus, as her sentiments were hurt, she
consumed poison leading to her death.

There is no allegation by her that the accused-appellant had instigated her to
consume poison or to commit suicide. No other evidence in this regard has been
adduced. Even the mother of the deceased (PW-1) in her statement revealed that it
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was the deceased who was in love with the accused- appellant and that she wanted
her mother to convince him to marry her. The said witness though may have stated
that the deceased entered into physical relationship with her daughter but the same
otherwise does not stand proved or corroborated, not even by the dying
declarations. As regards the promise to marry alleged to have been made by the
accused-appellant, it is said that the same was made before the village elders in
context with which Najaruddin Mohammad Malik (PW-3) and Kashim Babalal
Sankeshwar (PW-4) were examined. Both these witnesses have stated that they had
provided a written document regarding the panchayath proceedings to the deceased
and her mother but no such document was produced by PW-1 to prove that the
accused-appellant had actually ever promised or agreed to marry her daughter.
There is allegation but no evidence to prove that the accused-appellant was also in
love with the deceased or that he was in touch with her in any manner. The
allegation that both of them were talking to each other on phone is without any
substance as no evidence was produced in the form of call records of either of them
to establish that the accused-appellant used to call the deceased and talk to her and
to establish that he was also in love with her. There is no evidence to even establish
that the accused-appellant entered into any physical relationship with the deceased
on the pretext of marrying her. So, the evidence fails to prove any physical
relationship between the two, promise to marry on the part of the accused-appellant
and that he was instrumental in instigating the deceased to consume poison or to
commit suicide.

If we examine the instant case on the touch stone of the above principles of
law, we find that the accused-appellant had simply refused to marry the deceased
and thus, even assuming there was love between the parties, it is only a case of
broken relationship which by itself would not amount to abetment to suicide. The
accused-appellant had not provoked the deceased in any manner to Kill herself;
rather the deceased herself carried poison in a bottle from her village while going
to Kakati, Karnataka with a predetermined mind to positively get an affirmation
from the accused-appellant to marry her, failing which she would commit suicide.
Therefore, in such a situation simply because the accused-appellant refused to
marry her, would not be a case of instigating, inciting or provoking the deceased to
commit suicide.

Even assuming, though there is no evidence that the accused-appellant
promised to marry the deceased, that there was such a promise, it is again a simple
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case of a broken relationship for which there is a different cause of action, but not
prosecution or conviction for an offence under Section 306, specially in the facts
and circumstances of the case where no guilty intention or mens rea on the part of
the accused-appellant had been established.

82. INDIAN PENAL CODE, 1860 — Sections 306 r/w/s 107, 114 and 498A
BHARATIYA NYAYA SANHITA, 2023 — Sections 108 r/w/s 45, 54 and 85

(i)

(i)

Abetment of suicide — Necessary ingredients of offence —
Prosecution must establish that the accused contributed to the act
of suicide by the deceased — Such involvement of accused must
satisfy one of the three conditions outlined in section 107 IPC — For
a conviction u/s 306 IPC, the presence of clear mens rea (the
intention to abet the act) is essential — Mere harassment, by itself,
is not sufficient to find an accused guilty of abetting suicide —
Prosecution must demonstrate an active or direct action by the
accused that led the deceased to commit suicide.

Offence of cruelty to married women — Prosecution must establish
necessary ingredients of offence — Every kind of harassment would
not amount to cruelty — Cruelty can either be mental or physical
and it is to be seen on the facts of each case — “Cruelty” simpliciter
is not enough to constitute the offence, rather it must be done either
with the intention to cause grave injury or to drive her to commit
suicide or with intention to coercing her or her relatives to meet
unlawful demands.

YR gUS HfEdT, 1860 — €IRIY 306 HEUfST &IRT 107, 114 Td
498%
RO <1 T, 2023 — 9RIC 108 F8UST EIRT 45, 54 UG 85
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Jayedeepsinh Pravinsinh Chavda and ors. v. State of Gujarat

Judgment dated 10.12.2024 passed by the Supreme Court in
Criminal Appeal No. 5175 of 2024, reported in (2025) 2 SCC 116

Relevant extracts from the judgment:

This Courtin U. Suvetha v. State, (2009) 6 SCC 757, laid down the following
ingredients to constitute the offence under Section 498-A IPC:
(i)  The woman must be married;
(i)  She must be subjected to cruelty or harassment; and
(iii)  Such cruelty or harassment must have been done either by husband of

the woman or by the relative of her husband.

This Court has also held in the judgment in State of A.P. v. M. Madhusudhan
Rao, (2008) 15 SCC 582, that not every kind of harassment would amount to
“cruelty” within the meaning of the provision, to constitute the offence punishable
therein. Every case has to be analysed on its individual facts to assess whether the
act of the accused persons constitutes cruelty. Further, cruelty can either be mental
or physical, and it is to be seen on the facts of each case.

For a conviction under Section 306 IPC, it is a well-established legal principle
that the presence of clear mens rea — the intention to abet the act — is essential. Mere
harassment, by itself, is not sufficient to find an accused guilty of abetting suicide.
The prosecution must demonstrate an active or direct action by the accused that led
the deceased to take his/her own life. The element of mens rea cannot simply be
presumed or inferred; it must be evident and explicitly discernible. Without this,
the foundational requirement for establishing abetment under the law is not
satisfied, underscoring the necessity of a deliberate and conspicuous intent to
provoke or contribute to the act of suicide.
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The same position was laid down by this Court in S.S. Chheena v. Vijay
Kumar Mahajan, (2010) 12 SCC 190, wherein it was observed that:

“Abetment involves a mental process of instigating a person or
intentionally aiding a person in doing of a thing. Without a
positive act on the part of the accused to instigate or aid in
committing suicide, conviction cannot be sustained. The intention
of the legislature and the ratio of the cases decided by the
Supreme Court is clear that in order to convict a person under
Section 306 IPC there has to be a clear mens rea to commit the
offence. It also requires an active act or direct act which led the
deceased to commit suicide seeing no option and that act must
have been intended to push the deceased into such a position that
he committed suicide.”

To bring a conviction under Section 306 IPC it is necessary to establish a
clear mens rea to instigate or push the deceased to commit suicide. It requires
certain such act, omission, creation of circumstances, or words which would incite
or provoke another person to commit suicide. This Court in Ramesh
Kumar v. State of Chhattisgarh, (2001) 9 SCC 618, defined the word “instigate”
as under :

“Instigation is to goad, urge forward, provoke, incite or encourage
to do “an act”. To satisfy the requirement of instigation though it
is not necessary that actual words must be used to that effect or
what constitutes instigation must necessarily and specifically be
suggestive of the consequence. Yet a reasonable certainty to incite
the consequence must be capable of being spelt out. The present
one is not a case where the accused had by his acts or omission or
by a continued course of conduct created such circumstances that
the deceased was left with no other option except to commit
suicide in which case an instigation may have been inferred. A
word uttered in the fit of anger or emotion without intending the
consequences to actually follow cannot be said to be instigation.”

The essential ingredients to be fulfilled in order to bring a case under Section
306 IPC are:

(i) the abetment;

(i)  the intention of the accused to aid or instigate or abet the deceased to
commit suicide.
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Thus, to bring a case under this provision, it is imperative that the accused
intended by their act to instigate the deceased to commit suicide. Thus, in cases of
death of a wife, the court must meticulously examine the facts and circumstances
of the case, as well as assess the evidence presented. It is necessary to determine
whether the cruelty or harassment inflicted on the victim left them with no other
option but to end their life. In cases of alleged abetment of suicide, there must be
concrete proof of either direct or indirect acts of incitement that led to the suicide.
Mere allegations of harassment are insufficient to establish guilt. For a conviction,
there must be evidence of a positive act by the accused, closely linked to the time
of the incident, that compelled or drove the victim to commit suicide.

This Court in Ude Singh v. State of Haryana, (2019) 17 SCC 301, held that
to convict an accused under Section 306IPC, the intent or mental state to commit
the specific crime must be evident when assessing culpability. It was observed as
under:

“In cases of alleged abetment of suicide, there must be a proof of
direct or indirect act(s) of incitement to the commission of
suicide. It could hardly be disputed that the question of cause of
a suicide, particularly in the context of an offence of abetment of
suicide, remains a vexed one, involving multifaceted and
complex attributes of human behaviour and responses/reactions.
In the case of accusation for abetment of suicide, the court would
be looking for cogent and convincing proof of the act (s) of
incitement to the commission of suicide. In the case of suicide,
mere allegation of harassment of the deceased by another person
would not suffice unless there be such action on the part of the
accused which compels the person to commit suicide; and such
an offending action ought to be proximate to the time of
occurrence. Whether a person has abetted in the commission of
suicide by another or not, could only be gathered from the facts
and circumstances of each case.

For the purpose of finding out if a person has abetted commission
of suicide by another, the consideration would be if the accused
is guilty of the act of instigation of the act of suicide. As explained
and reiterated by this Court in the decisions above referred,
instigation means to goad, urge forward, provoke, incite or
encourage to do an act. If the persons who committed suicide had
been hypersensitive and the action of the accused is otherwise not
ordinarily expected to induce a similarly circumstanced person to
commit suicide, it may not be safe to hold the accused guilty of
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abetment of suicide. But, on the other hand, if the accused by his
acts and by his continuous course of conduct creates a situation
which leads the deceased perceiving no other option except to
commit suicide, the case may fall within the four corners of
Section 306IPC. If the accused plays an active role in tarnishing
the self-esteem and self-respect of the victim, which eventually
draws the victim to commit suicide, the accused may be held
guilty of abetment of suicide. The question of mens rea on the
part of the accused in such cases would be examined with
reference to the actual acts and deeds of the accused and if the
acts and deeds are only of such nature where the accused intended
nothing more than harassment or snap show of anger, a particular
case may fall short of the offence of abetment of suicide.
However, if the accused kept on irritating or annoying the
deceased by words or deeds until the deceased reacted or was
provoked, a particular case may be that of abetment of suicide.
Such being the matter of delicate analysis of human behaviour,
each case is required to be examined on its own facts, while taking
note of all the surrounding factors having bearing on the actions
and psyche of the accused and the deceased.”

[

INDIAN PENAL CODE, 1860 — Sections 376(2)(n) and 506
BHARATIYA NYAYA SANHITA, 2023 — Sections 69 and 351(2)
Offence of rape and criminal intimidation — Complainant has alleged
that she and the accused had first met in the year 2017 and then again in
apark in April, 2018 — In January 2019, the accused had a forceful sexual
relationship with her and thereafter, he used to threaten her to have a
sexual connection — The accused later denied marrying the complainant
and refused to meet with her parents — In her statement u/s 164 CrPC,
complainant also alleged that accused used to take her to his room in
Chattarpur and had physical relationship with her — Complainant did
not stop meeting the accused after the said incident, nor did she file a
criminal complaint during that period — At one point, both parties had
an intention to marry each other, though this plan did not materialize —
Both are educated adults — The complainant, after lodging the FIR, got
married in the year 2020 to some other person and the accused also
married in the year 2019 — From the evidence, it cannot be concluded
that the complainant engaged in a sexual relationship with accused solely
on account of any assurance of marriage — A mere breakup of
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relationship between a consenting couple cannot result in the initiation
of criminal proceedings — What was a consensual relationship between
the parties at the initial stage cannot be given a colour of criminality
when that relationship does not fructify into a marital relationship —
There was no evidence of any threat or coercion — As ingredients of the
offence were absent, no prima facie case is made out against the accused
— Continuation of prosecution would amount to a gross abuse of process
of law and therefore, FIR was quashed.

HRAY TS Wfedn, 1860 — SRV 376(2)(8) TG 506
AR I ¥f3dl, 2023 — 9RIG 69 TF 351(2)
TATCHT BT UM 3R RIS AR — Riwraasmar = IR -
f& 9% iR Ugell SR 9§ 2017 ¥ i & 3R g A 2018
40P U H Aol I — SFa 2019 H, I 7 D AT SRR
7 918 4 Riegasal @ faw &1 9 R R o &k
mw—fﬁmﬁﬁraﬁfﬁﬂﬁwmﬁm gRT 164 T Hfshar
Hiedr @ siaeta @A # Rreraedr 1 98 o v & sifigea
BIRE H S AT FR H of I o iR S0 9T IRIRS ey
ST o — RIeraedl ¥ o ge & 918 AfAgad | fe 95 78
f&ar 9 €1 99 3@l 3 SRM B3 INsH IRaE Tga & & T
R, SFI 98 (H—gWR 9 a8 $ BT &1 3&@d gef S99l I8
AT SR T8 g8 — a1 RIfea 9% § — Rreradsat 3 mafia
TS FH B 9Ig ¥ 2020 A fHA g =fe |/ faarw R form @ik
Ifgad = W 99 2019 ¥ faw® & form — Wy | I8 oy =&
f@Te o "ear 3 & fQaw o &1 e A 9 & @ 913
BRY ¥ Rremaedt ¥ Afged @ A A9 H6 97 O — HEHd )
Il B 9T A Ga T 81 oM & uRoIHRasy MRS Hriard)
IR 81 B HHAl — ARMD NG § USSRl & 7eg I HgAtago!
ey &, TP JaIed Y B HY F Bl | 8 TR SN ATRIGAT
&1 7 81 & o wwar — & ff gma a1 SeRewd 5 9= @t
B TRY TE AT — IR $ TT R o I: AfYad & Tog
Y QAT BIg AMET 81 99T — AT SRl &1 fafdy @ ufshan
HT =R FOUANT BN SR gafog wrafiat &1 <8 & f&ar |

Prashant v. State of NCT of Delhi

Judgment dated 20.11.2024 passed by the Supreme Court in
Criminal Appeal No. 2793 of 2024, reported in AIR 2025 SC 33
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Relevant extracts from the judgment:

It is inconceivable that the complainant would continue to meet the appellant
or maintain a prolonged association or physical relationship with him in the absence
of voluntary consent on her part. Moreover, it would have been improbable for the
appellant to ascertain the complainant's residential address, as mentioned in the FIR
unless such information had been voluntarily provided by the complainant herself.
It is also revealed that, at one point, both parties had an intention to marry each
other, though this plan ultimately did not materialize. The appellant and the
complainant were in a consensual relationship. They are both educated adults. The
complainant, after filing the FIR against the appellant, got married in the year 2020
to some other person. Similarly, the appellant was also married in the year 2019.
Possibly the marriage of the appellant in the year 2019 has led the complainant to
file the FIR against him as they were in a consensual relationship till then.

In our view, taking the allegations in the FIR and the chargesheet as they
stand, the crucial ingredients of the offence under Section 376 (2)(n) IPC are absent.
A review of the FIR and the complainant's statement under Section 164 CrPC
discloses no indication that any promise of marriage was extended at the outset of
their relationship in 2017. Therefore, even if the prosecution’s case is accepted at
its face value, it cannot be concluded that the complainant engaged in a sexual
relationship with the appellant solely on account of any assurance of marriage from
the appellant. The relationship between the parties was cordial and also consensual
in nature. A mere breakup of a relationship between a consenting couple cannot
result in initiation of criminal proceedings. What was a consensual relationship
between the parties at the initial stages cannot be given a colour of criminality when
the said relationship does not fructify into a marital relationship. Further, both
parties are now married to someone else and have moved on in their respective
lives. Thus, in our view, the continuation of the prosecution in the present case
would amount to a gross abuse of the process of law. Therefore, no purpose would
be served by continuing the prosecution.

The ingredients of criminal intimidation are threat to another person, inter
alia, with any injury to his person, reputation with intent to cause alarm to that
person or to cause that person to any act which he is not legally bound to do. In the
instant case, as already noted, the relationship between the appellant and the
complainant was consensual in nature. In fact, they wanted to fructify the
relationship into marriage. It is in that context that they indulged in sexual activity.
Therefore, there cannot be a case of criminal intimidation involved as against the
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complainant. We do not find that there was any threat caused to the complainant by
the appellant when all along there was cordiality between them and it was only
when the appellant got married in the year 2019 that the complainant filed a
complaint. In the circumstances, we do not think that the offence under Section 503
read with Section 506 of the IPC has been made out in the instant case.

84. INDIAN PENAL CODE, 1860 — Sections 406, 415 and 420
BHARATIYA NYAYA SANHITA, 2023 — Sections 316(2) and 318(1) & (4)
CRIMINAL PROCEDURE CODE, 1973 — Sections 202 and 204
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Sections 225
and 227

(i) Criminal breach of trust — Essential ingredient of an offence —
Every act of breach of trust may not result in offence of criminal
breach of trust, unless there is evidence of fraudulent
misappropriation — Where act of breach of trust involves civil
wrong, the remedy lies for damages in civil courts, whereas such an
act with mens rea leads to criminal prosecution as well.

(i)  “Criminal breach of trust” and “cheating” — Distinction — For
“cheating”, criminal intention is necessary at the time of making a
false or misleading representation i.e. since inception — In case of
cheating, the offender fraudulently or dishonestly induces a person
by deceiving him to deliver any property, whereas mere proof of
lawful entrustment of property and subsequent dishonest
misappropriation is sufficient in case of criminal breach of trust —
Both offences cannot co-exist simultaneously.

(iii) Issuance of process — Proceedings u/s 202 of CrPC — Right of
accused — Accused is not entitled to be heard on the question
whether the process should be issued against him or not — Law
clarified.

YRAI U Hi3dT, 1860 — SRIY 406, 415 T4 420

HRAN <1 4Hfedl, 2023 — €R1Y 316(2) T4 318(1) 9 (4)

qUs Hfshar HfRdT, 1973 — GRIY 202 T 204

HRAR ARTRS GReT |fadT, 2023 — €R¢ 225 T4 227

(i) SMURIES RTHT — IR & MWD dcd — IRTHT & JAD
B BT IR RIS AR S AR & w7 § T8l BRI
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W9 a& & sueyel gfdfFEn & g 9 @ — I8 ureET &
o ¥ fofde < afefe & @8 Jeart &1 SR Rifdw
T ¥ SUG BN SEfe IMURIfRIe A:ReIfa @ |y Sa
FU QISP A o &R W o SRET|

(i) “IMRIMTE ET’ TG B’ — A= — B @ fou faear
AT YHP THU FRA G9I PRI IR™ 4 TP ™
AERH BT & BA B AW H, ARG HUCYdd Sifal SgAI
H e Iied o el dufcd & aReM 3 gaaT &R SaRa
FRAT 8, TEfd ATRIS ~TGHT & AF § dad qufed &T
faferqut =req &A1 Ud uErashA # 9sAEge g @1 e
i & — QAT IR BT TP A1 Te—IReqd -Te} &1 Fehar |

(i) SMeRHT I BT — YRT 202 Tvs YUihdar Gfear & fawa
FRARal — IfAga @1 IPBR — AYad & $9 U W
a8 &7 JIRHR 81 & 9o favg MeRer IR 31 oy
3T el — fafyy W # g |

Delhi Race Club (1940) Ltd. and ors v. State of Uttar Pradesh

and ors.

Judgment dated 23.08.2024 passed by the Supreme Court in
Criminal Appeal No. 3114 of 2024, reported in (2024) 10 SCC 690

Relevant extracts from the judgment:

In proceedings under Section 202 of the CrPC, the accused has got absolutely
no locus standi and is not entitled to be heard on the question whether the process
should be issued against him or not. It is true that in coming to a decision as to
whether a process should be issued the Magistrate can take into consideration
inherent improbabilities appearing on the face of the complaint or in the evidence
led by the complainant in support of the allegations but there appears to be a very
thin line of demarcation between a probability of conviction of the accused and
establishment of a prima facie case against him. The discretion given to the
Magistrate on this behalf has to be judicially exercised by him. Once the Magistrate
has exercised his discretion, it is not for the High Court or even the Supreme Court
to substitute its own discretion for that of the Magistrate or to examine the case on
merits with a view to find out whether or not the allegations in the complaint, if
proved, would ultimately end in the conviction of the accused.

Every act of breach of trust may not result in a penal offence of criminal
breach of trust unless there is evidence of manipulating act of fraudulent
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misappropriation. An act of breach of trust involves a civil wrong in respect of
which the person may seek his remedy for damages in civil courts but, any breach
of trust with a mens rea, gives rise to a criminal prosecution as well.

To put it in other words, the case of cheating and dishonest intention starts
with the very inception of the transaction. But in the case of criminal breach of trust,
a person who comes into possession of the movable property and receives it legally,
but illegally retains it or converts it to his own use against the terms of the contract,
then the question is, in a case like this, whether the retention is with dishonest
intention or not, whether the retention involves criminal breach of trust or only a
civil liability would depend upon the facts of each case.

The distinction between mere breach of contract and the offence of criminal
breach of trust and cheating is a fine one. In case of cheating, the intention of the
accused at the time of inducement should be looked into which may be judged by
a subsequent conduct, but for this, the subsequent conduct is not the sole test. Mere
breach of contract cannot give rise to a criminal prosecution for cheating unless
fraudulent or dishonest intention is shown right from the beginning of the
transaction i.e. the time when the offence is said to have been committed. Therefore,
it is this intention, which is the gist of the offence.

Whereas, for the criminal breach of trust, the property must have been
entrusted to the accused or he must have dominion over it. The property in respect
of which the offence of breach of trust has been committed must be either the
property of some person other than the accused or the beneficial interest in or
ownership’ of it must be of some other person. The accused must hold that property
on trust of such other person. Although the offence, i.e. the offence of breach of
trust and cheating involve dishonest intention, yet they are mutually exclusive and
different in basic concept.

There is a distinction between criminal breach of trust and cheating. For
cheating, criminal intention is necessary at the time of making a false or misleading
representation i.e., since inception. In criminal breach of trust, mere proof of
entrustment is sufficient. Thus, in case of criminal breach of trust, the offender is
lawfully entrusted with the property, and he dishonestly misappropriated the same.
Whereas, in case of cheating, the offender fraudulently or dishonestly induces a
person by deceiving him to deliver any property. In such a situation, both the
offences cannot co-exist simultaneously.
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85 INDIAN PENAL CODE, 1860 — Section 498A

BHARATIYA NYAYA SANHITA, 2023 — Section 85

(1)  Cruelty to married women — On account of non-fulfililment of
dowry demands — FIR lodged after receiving the notice of divorce
petition filed by the husband — Whether FIR can be said to have
been lodged by way of counter blast to the divorce petition? Held,
No — Wife had maintained silence in order to save her marital life
and it is only when she realized that all the chances of reconciliation
have vanished on account of filing of divorce petition, she decided
to lodge the FIR — In these circumstances, she cannot be blamed, as
her silence for noble cause to save her marital life should not be
considered against her.

(i)  Stridhan —When wife has taken her stridhan, then no one can make
a complaint about it because only the wife is the owner of her
stridhan.

(iii) Practice and procedure — Finding of Civil Court — Not have a
binding effect on Criminal Courts and vice-versa, as standard of
proof required in two proceedings is entirely different and there is
no statutory provision or any legal principle that findings recorded
in one proceeding may be treated as final or binding in the other —
However, previous judgments are relevant in subsequent cases u/s
41 to 43 of the Evidence Act.

YRAI €US WGfadT, 1860 — EIRT 498

AR I HfRdl, 2023 — &7 85

() faafea afder & 9fdr sxar — <z« 41 9 gid 9 89 & SR
— 9fd R TRga Raw—fwes afeer &1 a1 73 U< 89 @
SR Y2 a1 Ruid gof SRl T — 91 98 $8T o |qabll
2 &% ver e Rud, faare A wifye & uftae wsy o
w187 ffuiRa, 7€ — ueh 7 S daiked oiied @
M B fag A9 R fHar o vd 59 SN I8 te9™ gon &
faars—fames AIfeeT TRd &R <1 & DR Gols @ W e
A &1 T B, A T SEN Y I Ruid g5t &RE @1
fofa fom — &Y aRRuf & S Qw =€ fear s |
Fifd GRS ST BT M & 7P BRU H S A B IHD
fawg faar & 71 form s =nfey |
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(i) A — 99 I 9 WA BT SGEE o forr 8, 99 @18 ) s9e
IR ¥ Rrema T8 o) ear |ife e g 8 g SeE B
@ Bl B

(i) woIm g ufhar — Rifde = &1 e — SifSes <
W RIGRT TG 81 & U9 fauda w9 & ff I8 Rigia &
RN <Al HRARAT H YA BT ERd wR ofan &= 3
g U1 DI Ui Uraen diEr ws Afde Rigia 8 & &
T HRIAET | 3ifed ey 3y Frdarer # i srerar srgdry
AT S WP & — Wy ga Fofa anw aftfas & avr 41 9
43 B AT yTETda AMAT § GEIT B B |

Neeraj Kumar Saraf & anr. v. State of M.P. & anr.

Order dated 07.05.2024 passed by the High Court of Madhya

Pradesh in Miscellaneous Criminal Appeal No. 12469 of 2024,

reported in ILR (2024) MP 2630

Relevant extracts from the order:

It is well established principle of law that the findings of the Civil Court are
not binding on the Criminal Court.

The Supreme Court in the case of Kishan Singh v. Gurpal Singh, (2010) 8
SCC 775, has held as under:

“The law on the issue stands crystallised to the effect that the
findings of fact recorded by the civil court do not have any
bearing so far as the criminal case is concerned and vice versa.
Standard of proof is different in civil and criminal cases. In civil
cases it is preponderance of probabilities while in criminal cases
it is proof beyond reasonable doubt. There is neither any statutory
nor any legal principle that findings recorded by the court either
in civil or criminal proceedings shall be binding between the same
parties while dealing with the same subject- matter and both the
cases have to be decided on the basis of the evidence adduced
therein. However, there may be cases where the provisions of
Sections 41 to 43 of the Evidence Act, 1872, dealing with the
relevance of previous judgments in subsequent cases may be
taken into consideration.”

If the wife had maintained silence in order to save her marital life and did not
lodge the report, then her silence for the noble cause should not be considered
against her by holding that the FIR was lodged by way of counter blast to the
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divorce petition. Once, the wife had realized that all the chances of reconciliation
have vanished on account of filing of divorce petition and if she decided to take
action in accordance with law, then she cannot be blamed for the same. On the
contrary, it can be said that earlier she tried to save her marital life and only after
realizing that everything is over and if she decided to make a complaint about the
cruelty meted out to her, then she cannot be non- suited for her good gestures of
maintaining silence.

Furthermore, if the respondent No.2 has taken her Stridhan with her, then no one
can make a complaint about that because only the wife is the owner of her Stridhan.

[
86. INDIAN PENAL CODE, 1860 — Section 498A

BHARATIYA NYAYA SANHITA, 2023 — Section 85

DOWRY PROHIBITION ACT, 1961 — Sections 3 and 4

(i) Offence of cruelty and demand of dowry — Prima facie case — As
per prosecution case, accused husband and his family members
alleged to have harassed the respondent (wife) on account of
non-fulfillment of demand of dowry — No specific details or
description are provided relating to any instance of harassment —
Date, time, place and the way alleged harassment has occurred are
not mentioned — Earlier, the wife had left the matrimonial home
after a quarrel with her husband and later came back after 10 days
— She has lodged the FIR after her husband had sent a legal notice
of divorce — Appellants no. 2 to 6 never resided with the couple and
they have been living in different cities — No active involvement of
relatives of the husband — Wife has an ulterior motive to settle
personal scores and grudges against appellant no. 1 and his family
members — No prima facie case made out.

(i)  Criminal case arising out of matrimonial dispute — There is often a
tendency to implicate all the members of the husband’s family
when domestic dispute arise out of a matrimonial discord — Such
generalised and sweeping accusations unsupported by concrete
evidence cannot form the basis for criminal prosecution — Courts
must exercise caution in such cases to prevent misuse of legal
provisions and to avoid unnecessary harassment of innocent family
members.
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MRA =g §f3dl, 2023 — &R 85
ool ufony ffH, 1961 — 9RIW 3 T4 4
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f&q a1 a9 o ¥ — Uiy gRT faE—faws @
o= IR 5 O & T SE YoM I Rae
arfieelt . 2 | 6 F B N JuURT & Wy A fa»—m
q ST X 3 A R 3@ § — U & TRGRI O Big
| dferaar T8 — I B Wel Sgad et %, 1 wd
[P ARl @ f36g e g MdemT 8 — Jem g
Py AT T8l IaT |

(i) s fae & ST RIS AT — Jfed Holg W TR
fdarg S B9 W 95 Ul & uRaR & i Tl B BEm

-

Wﬁﬂﬁqma’rﬁmﬁrmuﬁr%ngﬂwaﬁmﬁ
IR IRIR & Y HewIl DI MWD Udrel § I @ forw
Qe axaHl ARy |

Dara Lakshmi Narayana and ors. v. State of Telangana and anr.

Judgment dated 10.12.2024 passed by the Supreme Court in
Criminal Appeal No. 16239 of 2024, reported in AIR 2025 SC 173

Relevant extracts from the judgment:

A bare perusal of the FIR shows that the allegations made by respondent No.2
are vague and omnibus. Other than claiming that appellant No.1 harassed her and
that appellant Nos.2 to 6 instigated him to do so, respondent No.2 has not provided
any specific details or described any particular instance of harassment. She has also
not mentioned the time, date, place, or manner in which the alleged harassment
occurred. Therefore, the FIR lacks concrete and precise allegations.
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Given the facts of this case and in view of the timing and context of the FIR,
we find that respondent No.2 left the matrimonial house on 03.10.2021 after
quarrelling with appellant No.1 with respect to her interactions with a third person
in their marriage. Later she came back to her matrimonial house assuring to have a
cordial relationship with appellant No.1. However, she again left the matrimonial
house. When appellant No.1 issued a legal notice seeking divorce on 13.12.2021,
the present FIR came to be lodged on 01.02.2022 by respondent No.2. Therefore,
we are of the opinion that the FIR filed by respondent No. 2 is not a genuine
complaint rather it is a retaliatory measure intended to settle scores with appellant
No. 1 and his family members.

Insofar as appellant Nos.2 to 6 are concerned, we find that they have no
connection to the matter at hand and have been dragged into the web of crime
without any rhyme or reason. A perusal of the FIR would indicate that no
substantial and specific allegations have been made against appellant Nos.2 to 6
other than stating that they used to instigate appellant No.1 for demanding more
dowry. It is also an admitted fact that they never resided with the couple namely
appellant No.1 and respondent No.2 and their children. Appellant Nos.2 and 3
resided together at Guntakal, Andhra Pradesh. Appellant Nos. 4 to 6 live in Nellore,
Bengaluru and Guntur respectively.

A mere reference to the names of family members in a criminal case arising
out of a matrimonial dispute, without specific allegations indicating their active
involvement should be nipped in the bud. It is a well-recognised fact, borne out of
judicial experience, that there is often a tendency to implicate all the members of
the husband’s family when domestic disputes arise out of a matrimonial discord.
Such generalised and sweeping accusations unsupported by concrete evidence or
particularised allegations cannot form the basis for criminal prosecution. Courts
must exercise caution in such cases to prevent misuse of legal provisions and the
legal process and avoid unnecessary harassment of innocent family members. In
the present case, appellant Nos.2 to 6, who are the members of the family of
appellant No.1 have been living in different cities and have not resided in the
matrimonial house of appellant No.1 and respondent No.2 herein. Hence, they
cannot be dragged into criminal prosecution and the same would be an abuse of the
process of the law in the absence of specific allegations made against each of them.
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87. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)
ACT, 2015 — Section 9(2)

(i)

(i)

Plea of juvenility — Appellant convicted for the offence of murder —
He claimed juvenility during trial, stating he was 14 years old at
the time of the incident — Trial Court, High Court and even the
Supreme Court had dismissed the plea — School and medical
records confirmed his age as 14 years at the time of the incident —
Held, plea of juvenility could be raised at any stage, even after final
disposal of the appeal by the Supreme Court — Merely because
adjudication has taken place, it does not mean that a plea of
juvenility cannot be raised subsequently — On the basis of
uncontroverted facts, appellant was found to be juvenile — He was
found entitled to the benefits of the Act — Therefore, maintaining
his conviction, the sentence imposed in excess of upper limit
prescribed under the Act was set aside — Juvenile Court is a species
of a parent and a delinquent has to be protected and re-educated —
State Legal Services Authority was directed to facilitate
rehabilitation and reintegration of the appellant — Appellant
ordered to be released forthwith.

Legal maxim — Actus curiae neminem gravabit — No one shall be
prejudiced by an act of the Court — Explained.

fPaR T (S & @G 3R e RFY, 2015 — GRT 9(2)

(i)

IYTAIIAT 8 & AfAaT® — Irdficefl & s S STIRM H
ARig fram T — Se frERe @ IR 98 P §U 5 gew
T I SHD! MY 14 T§ off, AUTET BN BT <«q@T fhaAr —
AR <, ST ey 3R I8 9@ & SwEdd ey
AW 39 e B PR R R o — fEmem ek
fafredia Rulel A ger & 999 SHH oY 14 9§ BN @ gfe
o — AffEiRa, sur<ed 8M &1 siffars fHe @t wR R form
T 9hdl © I8 9 b, STaaq <o g1 i & sifew
fofa @ arg f — daa gaferg & < fAofaE 8 gar &, sa@
3t IE 8l § fb 919 # SmI<iay BN FT IifWaTR TE SO S
THdT — Jfqarfed T & MR R qiemed & sy urn
AT — SS9 IWfH & ™l BT THER URT AT — AT S
A9RGB JuTaa e gV, IR E @ siqvfa FuiRa Swaaw
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A ¥ ¥ & JUSIAY BT SR R faar AT — fRER
T AfEad B Aifd T IR SHd §RT U@ TN Bl
g iR g Riféa fear o =iy — wow it e
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(i) oTeT AfRTH — Actus curiae neminem gravabit — /T & fHa
o ¥ e o f qatug 7 8 — e @ T |

Om Prakash alias Israel alias Raju alias Raju Das v. Union of

India and anr.

Judgment dated 08.01.2025 passed by the Supreme Court in
Criminal Appeal No. 4229 of 2024, reported in AIR 2025 SC 787

Relevant extracts from the judgment:

We would only say that when the plea of juvenility was raised, it should
have been dealt with under the existing laws at the relevant point of time, especially
when there exists a tacit and clear admission as to the age of the Appellant. In fact,
there is no need for such an inquiry in view of the aforesaid position. In our
considered view, this Court could have dealt with the Writ Petition filed
under Article 32 of the Constitution, as it raised an independent prayer for the
enforcement of a right conferred under asocial welfare legislation.

In the subsequent Writ Petition filed before the High Court, two different
prayers had been made, namely, the determination of the Appellant’s plea of
juvenility and consequent release, or alternatively, judicial review of the decision
of the President or the Governor and consequent release. As the Executive cannot
be construed to have undertaken an adjudication on the determination of the age of
the accused, and with the first prayer being a distinct one invoking Section 9(2) of
the 2015 Act, we feel that the High Court has committed an error in its reasoning.
We would only state that this is a case where the Appellant has been suffering due
to the error committed by the Courts. We have been informed that his conduct in
the prison is normal, with no adverse report. He lost an opportunity to reintegrate
into the society. The time which he has lost, for no fault of his, can never be
restored.

As we find that the Appeal deserves to be allowed in view of the conclusion
arrived at, we are inclined to set aside the sentence imposed in excess of the upper
limit prescribed under the relevant Act, while maintaining the conviction rendered.
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It cannot be construed that the Presidential Order is interfered with, as the issue that
we are concerned with, is the failure of the Court in not applying the mandatory
provisions of the 2015 Act with specific reference to the plea of juvenility.
Therefore, it is not a review of the Presidential Order, but a case of giving the
benefit of the provisions of the 2015 Act to a deserving person.

88. LIMITATION ACT, 1963 — Section 5

Condonation of delay — Expression ‘sufficient cause’ is an elastic term
and each day’s delay need not be explained in strict sense — Longer the
delay, the heavier is the burden on the party to prove that he was
prevented by sufficient cause from approaching the Court — Ordinarily,
Courts have to take liberal view but the party who fails to give plausible
or convincing explanation for condonation of delay does not deserve any
indulgence by Court — Only such delay should be condoned where the
Court finds that there is absence of negligence or inaction on the part of
the parties seeking condonation.

gRAHT IR H, 1963 — 9RT 5

facis @ Al — ‘W SR 9T TF FEAIn UK § U§ HORATGED
T o & fadie & W & & JavgHar T8 & — - &«ar
facig BT, YeTPR IR I8 YHING B BT Al IR BN b 98 g«
HRUT § U@ Ugae 9 FaiRd 81 oOf — 9 e B
SER 94 Y& AT foheg 98 UeIdR Sf facia A% &7 Frer sierar
faTardicaee WIHRT 2 ¥ B VEdl B, 98 e 9 B
IUT U T8l &R F — dad QT fadd A% e s =anfayg
el ST B B JRT BRA gl YRR P SUT IAUal SIP
fAfSpa 89 &1 3T uTaT B |

Mohd. Saleem v. Gopal Mawasi and ors.

Order dated 16.05.2024 passed by the High Court of Madhya
Pradesh in Miscellaneous Appeal No. 22 of 2024, reported in
ILR (2024) MP 2613

Relevant extracts from the order:

The law is well settled that longer the delay, the heavier is the burden on the
party to prove that he was prevented by sufficient cause from approaching the Court
earlier. Though, ordinarily, the Courts have to take a liberal view while considering
the applications for condonation of delay, the party, who fails to give plausible or
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convincing explanation for condonation of delay does not deserve any indulgence
by this Court.

The expression "sufficient cause" is elastic term and each day's delay need
not be explained in strict sense. Also, it has been clearly held that the approach to
be applied for condonation of delay would depend upon the cause shown and only
when sufficient cause is shown, the relief sought can be granted.

[
89. LIMITATION ACT, 1963 — Section 5
(i) Condonation of delay — “Sufficient cause” — Liberal or justice-
oriented approach should be adopted to condone the delay where
applicant is not at fault and the cause shown is sufficient — Where
cause for delay falls within the four corners of “sufficient cause”,
irrespective of length of delay, same deserves to be condoned —
However, where cause shown is insufficient, irrespective of period
of delay, it would not be condoned.
(i) Application for condonation of delay — While deciding such
application, merits of the case should not be considered.

R srfefaH, 1963 — &IRT 5

() faos & 99 — "gafg SR — & AMAEH Pl BIs Tardl
TE 2 iR Tl T FRY waia ], 98 e A% e @ fore
TR AT AR GREHIOT YT ST AMRY — T8 fAers &1
PR TG SROT B IR & AR 3ar | 987 faw @) e
Iaf & dagE, $H AIG &A1 ST Aty — wReg el <9
TAT HRYT A & 98 fAer 3 e & g 39 & TEl
féarr e |

(i) fIorg AT BF AT — VAT IMASHT FRIGT HA T JHR0T
® U] R AR T8 far s g |

Mool Chandra v. Union of India and anr.

Judgment dated 05.08.2024 passed by the Supreme Court in Civil
Appeal No. 8434 of 2024, reported in (2025) 1 SCC 625

Relevant extracts from the judgment:

This Court in Commr. v. Labour Commr., (2009) 3 SCC 525 has taken a
view that while deciding an application for condonation of delay the High Court
ought not to have gone into the merits of the case. It has been further held :

JOTI JOURNAL — APRIL 2025 — PART II 202



“While deciding an application for condonation of delay, it is well
settled that the High Court ought not to have gone into the merits
of the case and would have only seen whether sufficient cause had
been shown by the appellant for condoning the delay in filing the
appeal before it. We ourselves have also examined the application
filed under Section 5 of the Limitation Act before the High Court
and, in our opinion, the delay of 178 days has been properly
explained by the appellant. That being the position, we set aside
the impugned order of the High Court. Consequently, the appeal
filed before the High Court is restored to its original file. The
High Court is requested to decide the appeal on merit in
accordance with law after giving hearing to the parties and after
passing a reasoned order.”

If negligence can be attributed to the appellant, then necessarily the delay
which has not been condoned by the Tribunal and affirmed by the High Court
deserves to be accepted. However, if no fault can be laid at the doors of the appellant
and cause shown is sufficient then we are of the considered view that both the
Tribunal and the High Court were in error in not adopting a liberal approach or
justice-oriented approach to condone the delay. This Court in Municipal Council,
Ahmednagar v. Shah Hyder Beig, (2000) 2 SCC 48 has held:

“Incidentally this point of delay and laches was also raised before
the High Court and on this score the High Court relying upon the
decision in N.L. Abhyankar v. Union of India, 1994 SCC
OnLine Bom 574 observed that it is not an inflexible rule that
whenever there is delay, the Court must and necessarily refuse to
entertain the petition filed after a period of three years or more
which is the normal period of limitation for filing a suit. The
Bombay High Court in Abhyankar case (supra) stated that the
question is one of discretion to be followed in the facts and
circumstances of each case and further stated:

‘The real test for sound exercise of discretion by the High Court
in this regard is not the physical running of time as such but the
test is whether by reason of delay, there is such negligence on the
part of the petitioner, so as to infer that he has given up his claim
or whether before the petitioner has moved the writ court, the
rights of the third parties have come into being which should not
be allowed to be disturbed unless there is reasonable explanation
for the delay.” ”
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*90. MOTOR VEHICLES ACT, 1988 — Section 168

91.

Motor accident claim — Reduction of compensation — Appellants' parents
who were partners in a firm which runs a mill died in a road accident —
Tribunal awarded compensation of Rs. 58,24,000 for father and
Rs. 93,61,000 for mother with 7.5% interest — High Court reduced the
compensation on the ground that income from the mill was not reduced
as the appellants continued the business of the deceased parents — Held,
mere continuation of the business by inexperienced appellants does not
negate pecuniary loss — Tribunal’s calculation of income and multiplier
was justified — Award of Tribunal restored — Appeal allowed.

Arex I AR, 1988 — GIRT 168
AeTM gHe q@a1 — U § ekt — orfiarfl & A
S TP A g arell B § 9RRR O 3 99 guel § 9 8§
TS — 3MferaRor 7 far & v %.58,24,000 3R AT & foIQ <. 93,61,000
H1 UfIHR 7.5 TR <91 & AT I BT 3T [Har — S ared
7 39 MR W Yfax A &9 R fF i 9 g9 arelr g #
FH 81 g8 e iR 7 qaw AT—AaT BT IaH SNy @l
— JfafEiRa, Sgwad iR gRT @qE SN Y@ AT |
e JHE A 81 ST — SIfYBIOT FRT A TS M B IO
3R [Uie IR o —  SIffaRoT &7 Iars gAweIifd fsar mar —
e PR |
S. Vishnu Ganga and ors. v. M/s. Oriental Insurance Company
Limited Rep. by its Divisional Manager and ors.

Judgment dated 29.01.2025 passed by the Supreme Court in Civil
Appeal No. 1162 of 2025, reported in AIR 2025 SC 808
[ ]

MOTOR VEHICLE ACT, 1988 — Section 173

Motor accident claim — Cheque given for premium was dishonored and
therefore, Insurance Company cancelled the policy — This fact was
informed to the owner of the vehicle much before the date of accident —
There was no valid insurance policy in force — Liability of Insurance
Company — Held, Insurance company not liable for making payment of
compensation, as liability cannot be enforced even for a third party
which is not arising out of contract — Finding recorded by the Tribunal
that Insurance Company is liable to make the payment of compensation
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to injured claimant who is a third party, was set aside. (Dadappa & ors.
v. Branch Manager, National Insurance Company Ltd., 2008 ACJ 581
followed)

e e, 1988 — €RT 173

Arex g < T — NfEH @ forg far r™r 9@ sFeRa 8 o
3R gafery 91 wush 7 diferdt fvea o) & — I8 a1 gee v
® 980 Q@ q189 W BT AT B QAT T o1 — g I
diferelt gvmg F & off — i B @1 TR — AR, S
S wfaeT | S T8 B a7 5, fH T v B forg o waret i@
far s wawar — sifreRer g1 sifhd I sy & i S amEd
MATH S THT U&7 B, B IRIAR BT M 77 @ forg 1Rcamedi=
B, IUTKT 5T 1| (G597 U o7 fawog Tear Haerd, 797t g7
Fq for, 2008 THIGT 581 FTARG)

United India Insurance Co.Ltd. v. Bulla & ors.

Order dated 26.09.2024 passed by the High Court of Madhya
Pradesh in Miscellaneous Appeal No. 3026 of 2005, reported in
ILR (2024) MP 2621

Relevant extracts from the order:

On perusal of the record it is seen that officer for Insurance Company has
made statement in the Tribunal wherein he has stated that cheque was dishonoured,
therefore there is no valid insurance policy. He denied the fact that information of
cancellation of insurance policy was not given to the owner/driver of the vehicle.
He further submitted that vide Ex.D/2 information was given by the Bank on
26/12/2001 and it was received by the Insurance Company Officer on 31/12/2001.
In the written statement filed by the Insurance Company on 27/02/2004 this plea
has been specifically taken. Regarding the issue framed by the Tribunal in para-10,
this issue has been considered. It is seen that accident has taken place on 19/05/2002
i.e. after cancellation of cheque.

Therefore, In the light of the case Daddappa and ors. v. Branch Manager,
National Insurance Company Ltd., 2008 ACJ 581, the finding given by the
Tribunal cannot be sustained as in the said judgment, it has been clearly directed
that even for a third party liability which is not arising out of contract liability
cannot be enforced.
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92.

PREVENTION OF MONEY LAUNDERING ACT, 2002 — Section 45
CRIMINAL PROCEDURE CODE, 1973 — Section 439
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 483

(i)

(i)

Offence under Prevention of Money Laundering Act — Grant of
bail — Restrictions imposed by section 45 — Whether absolute?
Held, No — Twin conditions provided u/s 45 of the Act do not impose
absolute restraint on the grant of bail and the principle that “Bail
is the rule and jail is the exception” equally applies to PMLA cases
— Rigours of section 45 may be suitably relaxed and conditional
liberty may be granted in case of prolonged trial and long period
of custody.

Bail — Scope of inquiry — “Reasonable grounds for believing” used
in section 45 of the Act means that the Court need not delve deep
into the merits of the case and the Court is only required to place
its view based on probability on the basis of material collected
during investigation — Court has to see whether there is a genuine
case against the accused and the prosecution is not required to
prove the charge beyond reasonable doubt.

-2 fraRer sifdfeem, 2002 — owT 45
qUS Wi Wfedl, 1973 — €T 439
YR ANTRS GRET Higell, 2023 — €T 483

(i)

(i)

-9y O AR & avid STURE — SHET BT U
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AN BT ¥ — oIRT 45 3 HORAT B S w9 @ e fbar
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P AMa A fAdwE dftd SMFd geE @ o 9adl B
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Prem Prakash v. Union of India through the Directorate of
Enforcement

Judgment dated 28.08.2024 passed by the Supreme Court in
Criminal Appeal No. 3572 of 2024, reported in (2024) 9 SCC 787

Relevant extracts from the judgment:

In Vijay Madanlal Choudhary and ors. v. Union of India and ors., (2022)
SCC OnLine SC 929, this Court categorically held that while Section 45 of PMLA
restricts the right of the accused to grant of bail, it could not be said that the
conditions provided under Section 45 impose absolute restraint on the grant of bail.

All that Section 45 of PMLA mentions is that certain conditions are to be
satisfied. The principle that, “bail is the rule and jail is the exception” is only a
paraphrasing of Article 21 of the Constitution of India, which states that no person
shall be deprived of his life or personal liberty except according to the procedure
established by law. Liberty of the individual is always a Rule and deprivation is the
exception. Deprivation can only be by the procedure established by law, which has
to be a valid and reasonable procedure. Section 45 of PMLA by imposing twin
conditions does not re-write this principle to mean that deprivation is the norm and
liberty is the exception. As set out earlier, all that is required is that in cases where
bail is subject to the satisfaction of twin conditions, those conditions must be
satisfied.

Where the accused has already been in custody for a considerable number of
months and there being no likelihood of conclusion of trial within a short span, the
rigours of Section 45 of PMLA can be suitably relaxed to afford conditional liberty.
Keeping persons behind the bars for unlimited periods of time in the hope of speedy
completion of trial would deprive the fundamental right of persons under Article
21 of the Constitution of India and that prolonged incarceration before being
pronounced guilty ought not to be permitted to become the punishment without
trial.

Detention or jail before being pronounced guilty of an offence should not
become punishment without trial. If the trial gets protracted despite assurances of
the prosecution, and it is clear that case will not be decided within a foreseeable
time, the prayer for bail may be meritorious. While the prosecution may pertain to
an economic offence, yet it may not be proper to equate these cases with those
punishable with death, imprisonment for life, ten years or more like offences under
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the Narcotic Drugs and Psychotropic Substances Act, 1985, murder, cases of rape,
dacoity, kidnaping for ransom, mass violence, etc. Neither is this a case where
100/1000s of depositors have been defrauded. The allegations have to be
established and proven. The right to bail in cases of delay, coupled with
incarceration for a long period, depending on the nature of the allegations, should
be read into Section 439 of the Code and Section 45 of the PML Act.

The Court while dealing with the application for grant of bail in PMLA need
not delve deep into the merits of the case and only a view of the Court based on the
available material available on record is required. It held that the Court is only
required to place its view based on probability on the basis of reasonable material
collected during investigation. The words used in Section 45 are “reasonable
grounds for believing” which means that the Court has to see only if there is a
genuine case against the accused and the prosecution is not required to prove the
charge beyond reasonable doubt.

[ ]
93. SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION

OF ATROCITIES) ACT, 1989 — Sections 3 (1) (r) and 18

CRIMINAL PROCEDURE CODE, 1973 — Section 438

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 482

(1)  Anticipatory bail — Offence under SC & ST (PA) Act — Bar created
by Section 18 against grant of anticipatory bail — Applicability —
Said bar would apply only to cases where prima facie materials
exist pointing towards the commission of an offence under the Act
of 1989 — If the necessary ingredients to constitute the offence are
not disclosed then in such cases, the bar would not apply and the
Courts would not be absolutely precluded from granting pre-arrest
bail to the accused.

(i) Offence of atrocity — Phrase “intent to humiliate” appearing in
section 3 (1) (r) — Mere fact that the person subjected to insult or
intimidation belongs to a SC & ST would not attract the offence —
It has to be shown that the intention of the accused was to subject
the concerned person to caste-based humiliation — Scope of the
phrase — Explained.
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Shajan Skaria v. State of Kerala and anr.

Judgment dated 23.08.2024 passed by the Supreme Court in

Criminal Appeal No. 2622 of 2024, reported in AIR 2024 SC 4557

Relevant extracts from the judgment:

The discussion indicates that the term ‘arrest’ appearing in the text of Section
18 of the Act, 1989 should be construed and understood in the larger context of the
powers of police to effect an arrest and the restrictions imposed by the statute and
the courts on the exercise of such power. Seen thus, it can be said that the bar under
Section 18 of the Act, 1989 would apply only to those cases where prima facie
materials exist pointing towards the commission of an offence under the Act, 1989.
We say so because it is only when a prima facie case is made out that the pre-arrest
requirements as stipulated under Section 41 of CrPC could be said to be satisfied.

As a sequitur, if the necessary ingredients to constitute the offence under the
Act, 1989 are not disclosed on the prima facie reading of the allegations leveled in
the complaint or FIR, then in such circumstances, as per the consistent exposition
by various decisions of this Court, the bar of Section 18 would not apply and the
courts would not be absolutely precluded from granting pre-arrest bail to the
accused persons.
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In our opinion, the aforesaid is the only test that the court should apply, when
an accused prays for anticipatory bail in connection with any offence alleged to
have been committed under the provisions of the Act, 1989. In a given case, an
accused may argue that although the allegations leveled in the FIR or the complaint
do disclose the commission of an offence under the Act, 1989, yet the FIR or the
complaint being palpably false on account of political or private vendetta, the court
should consider the plea for grant of anticipatory bail despite the specific bar of
Section 18 of the Act, 1989. However, if the accused puts forward the case of
malicious prosecution on account of political or private vendetta then the same can
be considered only by the High Court in exercise of its inherent powers under
Section 482 of the Code or in exercise of its extraordinary jurisdiction under Article
226 of the Constitution. However, powers under Section 438 of the CrPC cannot
be exercised once the contents of the complaint/FIR disclose a prima facie case. In
other words, if all the ingredients necessary for constituting the offence are borne
out from the complaint, then the remedy of anticipatory bail becomes unavailable
to the accused.

The dictum as laid aforesaid is that the offence under Section 3(1)(r) of the
Act, 1989 is not established merely on the fact that the complainant is a member of
a Scheduled Caste or a Scheduled Tribe, unless there is an intention to humiliate
such a member for the reason that he belongs to such community. In other words,
it is not the purport of the Act, 1989 that every act of intentional insult or
intimidation meted by a person who is not a member of a Scheduled Caste or
Scheduled Tribe to a person who belongs to a Scheduled Caste or Scheduled Tribe
would attract Section 3(1)(r) of the Act, 1989 merely because it is committed
against a person who happens to be a member of a Scheduled Caste or Scheduled
Tribe. On the contrary, Section 3(1)(r) of the Act, 1989 is attracted where the reason
for the intentional insult or intimidation is that the person who is subjected to it
belongs to a Scheduled Caste or Scheduled Tribe. We say so because the object
behind the enactment of the Act, 1989 was to provide stringent provisions for
punishment of offences which are targeted towards persons belonging to the SC/ST
communities for the reason of their caste status.

a. Meaning of the expression “intent to humiliate” appearing in Section 3(1)(r) of
the Act, 1989

The words “with intent to humiliate” as they appear in the text of Section
3(1)(r) of the Act, 1989 are inextricably linked to the caste identity of the person
who is subjected to intentional insult or intimidation. Not every intentional insult
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or intimidation of a member of a SC/ST community will result into a feeling of
caste-based humiliation. It is only in those cases where the intentional insult or
intimidation takes place either due to the prevailing practice of untouchability or to
reinforce the historically entrenched ideas like the superiority of the “upper castes”
over the “lower castes/untouchables”, the notions of ‘purity’ and ‘pollution’, etc.
that it could be said to be an insult or intimidation of the type envisaged by the Act,
1989.

We would like to refer to the observations of this Court in State of Madhya
Pradesh v. Ram Krishna Balothia, (1995) 3 SCC 221 to further elaborate upon the
idea of “humiliation” as it has been used under the Act, 1989. It was observed in
the said case that the offences enumerated under the Act, 1989 belong to a separate
category as they arise from the practice of ‘untouchability’ and thus the Parliament
was competent to enact special laws treating such offences and offenders as
belonging to a separate category. Referring to the Statements of Objects and
Purposes of the Act, 1989 it was observed by this Court that the object behind the
introduction of the Act, 1989 was to afford statutory protection to the Scheduled
Castes and the Scheduled Tribes, who were terrorised and subjected to humiliation
and indignations upon assertion of their civil rights and resistance to the practice of
untouchability. For this reason, mere fact that the person subjected to insult or
intimidation belongs to a Scheduled Caste or Scheduled Tribe would not attract the
offence under Section 3(1)(r) unless it was the intention of the accused to subject
the concerned person to caste-based humiliation.

At the cost of repetition, the words in Section 3(1)(r) of the Act, 1989 are
altogether different. Mere knowledge of the fact that the victim is a member of the
Scheduled Caste or Scheduled Tribe is not sufficient to attract Section 3(1)(r) of
the Act, 1989. As discussed earlier, the offence must have been committed against
the person on the ground or for the reason that such person is a member of
Scheduled Caste or Scheduled Tribe. When we are considering whether prima facie
materials exist, warranting arrest of the appellant, there is nothing to indicate that
the allegations/statements alleged to have been made by the appellant were for the
reason that the complainant is a member of a Scheduled Caste.

[ ]
94. SPECIFIC RELIEF ACT, 1963 — Section 20
(i) Specific performance of agreement for sale — Suit was filed by the
buyer for the execution of an agreement dated 20" January, 2005
for the sale of disputed property — An advance of Rs. 10 lakh was
paid by the buyers from the total consideration of 2.3 crore and the
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remaining amount of sale consideration was agreed to be paid
within four months from the date of agreement, i.e. 19t May, 2005
— Additionally, at the time of the agreement, the seller agreed to
have the tenants vacated the property and give the buyer the vacant
possession at the time of sale — Tenants vacated the property on
2" February, 2006, therefore, the buyer had time till 15t June, 2006
to complete the deal — Further installments were paid by the buyer
and a total sum of Rs. 25 lakh was paid till February 2006 — The
seller cancelled the agreement vide letter dated 23" February, 2006
stating that the amount was not paid in time — Whether time was
the essence of the contract? Held, No — It was obligatory for the
buyer to pay the balance price by 19" May, 2005 and got the sale
deed executed; but this was on the assumption that the property
would be made free of tenants by the seller by that time — Since the
tenant vacated the property on 2" February, 2006 the buyer had
time till 15 June, 2006 to complete the deal — Although, the
agreement stipulated that the specified time would be crucial,
duration was not the determining factor.

(i) Readiness and willingness — Despite being aware in February 2006
that the property having been vacated by all the tenants, the buyer
did not come forward for execution of the sale deed — Although as
per agreement, seller was not under obligation to provide
encumbrance certificate yet the buyer insisted to share the same —
In cross-examination, the buyer revealed her admission of not
having enough funds in either of her bank accounts to pay the
balance price — Demand draft given by the seller of the amount
received, has been returned by the buyer on the last day of its
validity — Such conduct of the buyer showed that there was no
readiness and willingness on the part of the buyer to perform her
part of contact — Held, buyer not entitled to the discretionary relief
of specific performance.

(ili) Maintainability of suit — Failure to frame issue — Trial Court’s
failure or omission to raise a maintainability issue in a suit
involving jurisdictional facts by itself cannot limit the authority of
higher courts to determine whether jurisdictional facts existed for
the grant of relief as claimed.
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R. Kandasamy (since dead) and ors. v. T.R.K. Sarawathy and
anr.
Judgment dated 21.11.2024 passed by the Supreme Court in Civil
Appeal No. 3015 of 2013, reported in AIR 2025 SC 44

Relevant extracts from the judgment:

On a bare reading of the clauses, we do not find that the latter clause destroys
the effect of the former clause altogether so much so that it has to be discarded. On
the contrary, in this case, both the clauses were such that the same had to be read
together and given effect upon ascertaining the intention of the parties as disclosed
by the Agreement as a whole. The latter clause could not have been read divorced
from the former, having regard to the intent of the parties that is discernible. The
latter qualified the former in the sense that although it was obligatory for the buyer
to pay the balance price within 19" May, 2005 and “obtain the sale deed”, this was
on the assumption that the property would be made free of tenants by the sellers by
that time. However, the situation therefor did not arise on 19" May, 2005 since the
tenant, who vacated the property last, did so sometime on 2" February, 2006. Going
by the latter clause, the buyer had time till 1% June, 2006 to complete the deal (four
months of vacating of the property by all the tenants to enable the sellers to hand
over vacant possession to the buyer). In our understanding, the Trial Court and the
High Court were right in concluding that time was not the essence though the
Agreement provided that “time mentioned in this agreement shall be of the
essence.”

For tracing an answer, one would necessarily have to bear in mind sections
10, 16 and (unamended) section 20 of the Act. Scanning of the evidence on record
unmistakably points to the conclusion that the buyer was not ready and willing to
have the terms agreed by and between the parties to be performed.

Moving further, a perusal of the buyer’s cross-examination reveals her
admission of not having enough fund in either of her bank accounts to pay the
balance sale price. This, in our opinion, is sufficient proof of her financial
incapacity to perform her part of the contract. The husband of the buyer could be a
wealthy man having sufficient balance in his bank account but having perused the
credit and debit entries, we have significant doubts in respect thereof which we

JOTI JOURNAL — APRIL 2025 — PART II 214


https://indiankanoon.org/doc/1805300/
https://indiankanoon.org/doc/1805300/
https://indiankanoon.org/doc/1779540/
https://indiankanoon.org/doc/1009821/

need not dilate here in the absence of him being a party to the proceedings. Suffice
is to observe, the transactions evident from the bank accounts of the buyer’s
husband do little to impress us that the buyer had demonstrated her financial
capacity to make payment of the balance sale price and close the deal.

Imperative and interesting it is to note, the buyer sought to return the demand
draft to the sellers on the last day of its validity. As discussed above, along with
letter dated 23 February 2006 of the sellers cancelling the Agreement, they
returned the advance amount received from the buyer vide demand draft dated
11" February 2006. This draft was retained by the buyer and returned as late as
10" August, 2006 vide letter of even date (and not along with any of her previous
letters). However, the demand draft dated 11th February, 2006 being valid only for
a period of 6 (six) months, i.e., 10" August 2006, it has intrigued us as to why the
buyer would hold on to the demand draft and not return it earlier if she was
genuinely interested in purchasing the property.

Such conduct of the buyer, seen cumulatively, does not inspire confidence in
granting her the discretionary relief of specific performance.

Borrowing wisdom from the aforesaid passage, our deduction is this. An issue
of maintainability of a suit strikes at the root of the proceedings initiated by filing
of the plaint as per requirements of Order VII Rule 1, CPC. If a suit is barred by
law, the trial court has absolutely no jurisdiction to entertain and try it. However,
even though a given case might not attract the bar envisaged by section 9, CPC, it
is obligatory for a trial court seized of a suit to inquire and ascertain whether the
jurisdictional fact does, in fact, exist to enable it (the trial court) to proceed to trial
and consider granting relief to the plaintiff as claimed. No higher court, much less
the Supreme Court, should feel constrained to interfere with a decree granting relief
on the specious ground that the parties were not put specifically on notice in respect
of a particular line of attack/defence on which success/failure of the suit depends,
more particularly an issue touching the authority of the trial court to grant relief if
the ‘jurisdictional fact’ imperative for granting relief had not been satisfied. It is
fundamental, as held in Shrisht Dhawan (Smt) v. Shaw Bros. AIR 1992 SC 1555,
that assumption of jurisdiction/refusal to assume jurisdiction would depend on
existence of the jurisdictional fact. Irrespective of whether the parties have raised
the contention, it is for the trial court to satisfy itself that adequate evidence has
been led and all facts including the jurisdictional fact stand proved for relief to be
granted and the suit to succeed. This is a duty the trial court has to discharge in its
pursuit for rendering substantive justice to the parties, irrespective of whether any

JOTI JOURNAL — APRIL 2025 — PART II 215


https://indiankanoon.org/doc/161831507/
https://indiankanoon.org/doc/76869205/
https://indiankanoon.org/doc/1697217/

party to the lis has raised or not. If the jurisdictional fact does not exist, at the time
of settling the issues, notice of the parties must be invited to the trial court’s prima
facie opinion of non-existent jurisdictional fact touching its jurisdiction. However,
failure to determine the jurisdictional fact, or erroneously determining it leading to
conferment of jurisdiction, would amount to wrongful assumption of jurisdiction
and the resultant order liable to be branded as ultra vires and bad.

Should the trial court not satisfy itself that the jurisdictional fact for grant of
relief does exist, nothing prevents the court higher in the hierarchy from so
satisfying itself. It is true that the point of maintainability of a suit has to looked
only through the prism of section 9, CPC, and the court can rule on such point either
upon framing of an issue or even prior thereto if Order VII Rule 11 (d) thereof is
applicable. In a fit and proper case, notwithstanding omission of the trial court to
frame an issue touching jurisdictional fact, the higher court would be justified in
pronouncing its verdict upon application of the testlaid down in Shrisht
Dhawan (supra).

However, we clarify that any failure or omission on the part of the trial court
to frame an issue on maintainability of a suit touching jurisdictional fact by itself
cannot trim the powers of the higher court to examine whether the jurisdictional
fact did exist for grant of relief as claimed, provided no new facts were required to
be pleaded and no new evidence led.

[
95. SPECIFIC RELIEF ACT, 1963 — Section 20
(i)  Suit for specific performance of contract — Discretion of court —
The original owner of the property entered into an agreement with
plaintiff to sell the suit property on 27" May, 2016 for a total
consideration of Rs.17,50,000 — Earnest money of Rs. 4,00,000 was
paid to the owner — Owner of the property died on 5™ July, 2016
leaving behind his wife and son as his legal heirs who declined to
execute the sale deed — Suit for specific performance of contract
was filed by the plaintiff — Trial Court decreed the suit — In appeal,
the High Court set aside the decree for specific performance and
directed the defendant/legal heirs to refund the amount of earnest
money — Discretionary relief was refused on the ground that except
the suit land, defendants do not have any other property and if they
had to part with the suit property that would cause lot of hardship
to them — Whether High Court was justified in setting aside the
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decree of specific performance on the ground that the same would
cause hardship to the defendants? Held, No — There was nothing
on record to show that there was a hardship of the kind which
deceased owner did not foresee at the time he executed the
agreement to sell or that the hardship which the defendants would
face is the result of an act of the plaintiff — Appeal allowed and
decree of Trial Court is restored.

(i) Discretion as to decreeing specific performance — Under what
circumstances ‘hardship’ as enumerated in section 20(2)(b) of the
Act, can be taken into consideration in refusing specific
performance? Law explained.

fafafds sraiy afdfe, 1963 — &RT 20

(i) dfaer @ fiffes orue™ @ o I — <R & fAaeReR
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3T Rl T — HuRl & @Rl @ R3A1® 5 JaATS, 2016 BT TG
g8 IR SE o faffe STRIfER & W A Ui &R g3 @t
BIel o fawa faeie Fwfed & 9 SR o faar — ardd
gRT ey & fafAfde srqurem @ foq 9 weqa fosar mm —
fraRe < 3 95 e fear — ofle | S= Ty |
fafafdse argurem @ fST @1 sured 3 far 8k wfoardt / faftres
ScRIRSRGT ® AR g9 AR a9 &= &1 e fa=r -
TP AN §H MR W IABR fHam Tar o & arara
I @ sfaRed afdaiTT & N g i HuRkl 981 © 3R
I 9 qIeuw HURT 9§ 9o fhar ar @ S 950 PioAls
Bl — a1 ST =umETeE R i srues @Y oot a 39
IR R & gRiardior & +f38 &Y, R &= & sfia
ST S 9&al 57 JIMiRd, T8 — e W) I8 <Ria
XA TG VAT {B T8 o & qaa @il 3t fawy ey o=
fefed aad T §9 UBR P SIS & QAN a1 o A
S Bfearg ufard) o 8rft 98 9t @ B H@ @1 aRome @
— it PR @1 T Y9 AR Irarerg o 33 31 gaerifaa
far |
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Parswanath Saha v. Bandhana Modak (Das) and anr.

Judgment dated 20.12.2024 passed by the Supreme Court in Civil
Appeal No. 14804 of 2024, reported in AIR 2025 SC 280

Relevant extracts from the judgment:

A perusal of Section 20 of the Specific Relief Act, 1963 as it then stood would
go to show as to under what circumstances ‘hardship’ can be taken into
consideration in refusing specific performance. It is not possible to enumerate the
different circumstances which constitute a hardship. It will suffice if it is noted that
the question of hardship will have to be adjudged in the facts and circumstances of
the case. In this connection, the observations of the Privy Council in the decision
in G.W. Davis v. Maung Shwe Go, 1911 SCC OnLine PC 25 throw light on an
important aspect of the matter. Among other things, it is observed in the said case
as under:

“In the absence of any evidence of fraud or misrepresentation on
the part of the plaintiff which induced the defendant to enter into
the contract, their Lordships see no reason to accede to the
argument. The bargain is onerous, but there is nothing to show
that it is unconscionable. The defendant knew all along that a lakh
was the plaintiff's limit; it is in evidence that he had frequently
urged the defendant's daughter to advise him to sell the land if he
was getting a higher offer. It is difficult to say under the
circumstances that he took an improper advantage of his position
or the difficulties of the defendant.”

Then again, it is necessary to remember that mere rise in price subsequent to
the date of the contract or inadequacy of price is not to be treated as a hardship
entailing refusal of specific performance of the contract. Further, the hardship
involved should be one not foreseen by the party and should be collateral to the
contract. In sum, it is not just one factor or two, that is relevant for consideration.
But it is the some total on various factors which is required to enter into the judicial
verdict.
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The Trial Court had not framed any issue as regards hardship that may be
caused to the defendants. It is also pertinent to note that the High Court concurred
with the Trial Court on all other issues but thought fit to reverse the decree only on
the ground that if the defendants are asked to execute the Sale Deed of the suit
property, i.e., the residential house they would be rendered shelterless.

The High Court seems to have overlooked the fact that the question of
hardship in terms of Section 20(2)(b) of the Act, 1963 read with explanation (2)
bears reference to hardship, which the defendant did not foresee at the time of
entering into the contract. In other words, the issue of hardship would come into
play only if it is established by cogent evidence that Late Prabha Ranjan Das who
executed the Agreement of Sale was unable to foresee the hardship at the time of
entering into the contract.

There is nothing to indicate in the pleadings or evidence that there was a
hardship of the kind which Late Prabha Ranjan Das did not foresee at the time he
executed the Agreement of Sale or that the hardship which the defendants herein
would face is the result of an act of the plaintiff based on his supervening acts.

This Court in K. Narendra v. Riviera Apartments (P) Ltd., (1999) 5 SCC
77 in paras 29 and 30 held as under:

29. Section 20 of the Specific Relief Act, 1963 provides that the
jurisdiction to decree specific performance is discretionary and
the court is not bound to grant such relief merely because it is
lawful to do so; the discretion of the court is not arbitrary but
sound and reasonable, guided by judicial principles and capable
of correction by a court of appeal. Performance of the contract
involving some hardship on the defendant which he did not
foresee while non-performance involving no such hardship on the
plaintiff, is one of the circumstances in which the court may
properly exercise discretion not to decree specific performance.
The doctrine of comparative hardship has been thus statutorily
recognized in India. However, mere inadequacy of consideration
or the mere fact that the contract is onerous to the defendant or
improvident in its nature, shall not constitute an unfair advantage
to the plaintiff over the defendant or unforeseeable hardship on
the defendant. The principle underlying Section 20 has been
summed up by this Court in Lourdu Mari David v. Louis
Chinnaya Arogiaswamy, AIR 1996 SC 2814 by stating that the
decree for specific performance is in the discretion of the Court
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but the discretion should not be used arbitrarily; the discretion
should be exercised on sound principles of law capable of
correction by an appellate court.

It may not be out of place to state at this stage that in K. Narendra (supra)
there is a reference with approval to Chitty on Contracts (27" Edn., 1994, Vol.1 at
p.1296), where the passage quoted clearly indicates that one of the grounds for
refusing specific performance, though they arise from circumstances post-contract,
are factors which affect the person of the defendant rather than the subject-matter
of the contract, and to which the plaintiff is in no way a contributory. It is these
personal circumstances of the defendant, which this Court has alluded to in the
earlier part of this judgment while dwelling upon the issue of hardship
under Section 20(2)(b) of the Specific Relief Act, 1963. The discretion there being
wide, it is certainly not limited to what is illustratively mentioned in the statute. At
the cost of some repetition, it, therefore, deserves emphasis that circumstances of
the plaintiff also are very relevant in the exercise of discretion to grant specific
performance, based on the parameters of hardship to the defendant.

It appears from the evidence on record that Late Prabha Ranjan Das was not
getting along well with his wife and son. His wife and son, i.e., the defendants were
residing separately. It appears that they were residing at the parental home of the
defendant No. 1. It is only when Prabha Ranjan Das passed away that the
defendants tried to take over the suit property.

[
96. SPECIFIC RELIEF ACT, 1963 — Section 28
(i)  Suit for specific performance — Rescission of contract for sale —
Scope — Trial Court decreed the suit on 16.08.1994 directing the
plaintiff (decree holder) to deposit the balance amount of sale
consideration within a period of 20 days and the defendant was
directed to get the sale deed executed in favour of the plaintiff — On
appeal being filed, the first Appellate Court reversed the decree
and dismissed the suit — High Court allowed the second appeal filed
by the plaintiff on 03.05.2018 and consequently, the decree passed
by the Trial Court was restored — Before the executing court, the
plaintiff was allowed to deposit the balance amount on 07.09.2018
— Application for recission of contract was also filed before the
Executing Court by the defendant on the ground that the plaintiff
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has failed to deposit the amount within stipulated time of 20 days
from the date of decree of Trial Court/ from the date of decree
passed by High Court — Executing Court rejected the said
application — Whether rejection of the said application was
justified? Held, Yes — When the High Court has allowed the second
appeal there was merger of Trial Court’s decree with High Court’s
decree and the High Court did not explicitly re-impose condition of
depositing the balance amount within 20 days — Therefore, failure
to deposit the amount does not lead to recission unless decree
explicitly states so — Law clarified and defendant’s appeal
dismissed.

(i)  Doctrine of merger — Effect of — When trial court's decree merges
with High Court's decree in second appeal? Doctrine of merger is
based on the principle that there cannot be more than one operative
decree on the same subject-matter — Once Appellate Court in
second appeal affirmed trial court's decree, the latter ceased to
have independent significance and the operative decree at any
given time is of Appellate Court.

faffaee arga iftfm, 1963 — oRT 28
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Balbir Singh and anr. etc v. Baldev Singh (D) through LRs.
and ors. etc.

Judgment dated 17.01.2025 passed by the Supreme Court in Civil
Appeal No. 563 of 2025, reported in AIR 2025 SC 632

Relevant extracts from the judgment:

The decision of the High Court in the second appeals filed by the plaintiffs
(decree holders) there was a merger of the judgment of the trial court with the
decision which was rendered by the High Court in the second appeals. Consequent
upon the passing of the decree of the second appellate court, the decree of the trial
court merges with that of the same.

The doctrine of merger is founded on the rationale that there cannot be more
than one operative decree at a given point of time. The doctrine of merger applies
irrespective of whether the appellate court has affirmed, modified or reversed the
decree of the trial court. The doctrine has been discussed and explained succinctly
by this Court in Surinder Pal Soni v. Sohan Lal (Dead) through LRs., (2020) 15
SCC 771.

Thus, once the High Court allowed the second appeals in favour of the
plaintiffs, there was evidently a merger of the judgment of the trial court with the
decision of the High Court. Once the High Court as an appellate court in second
appeal renders its judgment it is a decree of the second appellate court which
becomes executable hence, the entitlement of the decree holder to execute the
decree of the second appellate court cannot be defeated.
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In a given case the trial court while passing a conditional decree in a suit for
specific performance may say so in so many words that if the plaintiff fails to
deposit the balance sale consideration within a particular period of time stipulated
by the court while allowing the suit, the failure to make such deposit within the
time prescribed would have the effect of dismissal of suit. In other words, there
could be a decree which may say that if the plaintiff fails to deposit the balance sale
consideration within the stipulated time period, the suit shall automatically stand
dismissed. If such is the nature of the decree then will the court concerned become
“functus officio” and would have no jurisdiction to grant extension of time fixed by
the decree for the purpose of deposit? This is one issue that the Supreme Court one
day in an appropriate case may have to consider and decide. We say so because
there are conflicting views of different High Courts, including to some extent of
this Court. In the present case, it is not necessary for us to look into and decide this
issue because the decree is not of such a nature.

The High Court while allowing the second appeal filed by the original
plaintiff had not issued any specific direction as regards the deposit of the balance
sale consideration within a particular period of time. It is incorrect on the part of
the appellant herein to say that since the trial court had directed that the balance
sale consideration shall be deposited within 20 days, the same direction would be
applicable even after the judgment of the High Court in second appeal.

97. STAMP ACT, 1899 — Section 36

Admissibility of document — Question as to admissibility of document
being improperly stamped and unregistered is mandatorily required to
be considered by the Trial Court even if objection in that regard had not
been taken — Such objection may be raised even after the document was
marked as exhibit during evidence or even in appeal or revision — Where
a document has been inadvertently admitted by the Court without
applying judicial mind on the question of its admissibility, Section 36 of
the Act would not attract and objection was legally permissible to be
raised at the time when the said document was sought to be proved.
i arfafad, 1899 — €IRT 36
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Bherulal v. Bhanwarlal & ors.

Order dated 12.08.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Petition No. 1153 of 2024,
reported in ILR (2024) MP 2609

Relevant extracts from the order:

In Ram Rattan (dead) by L.Rs. v. Bajrang Lal and ors., 1978 (3) SCC 236
the Apex Court has held that if after applying mind to rival contentions, the trial
Court admits a cannot be called in question at a later stage of the suit. Where a
document has been inadvertently admitted without the Court applying its mind as
to the question of its admissibility, the instrument could not be said to have been
admitted in evidence with a view to attracting Section 36.

In R.V.E. Venkatachala Gounder v. Arulmigu Viswesaraswami and VP.
Temple and anr., 2003 (8) SCC 752, it has been further held by the Apex Court
that the objection as to admissibility of a document on the ground that the same is
inadmissible by itself can be raised even after the document has been marked as an
exhibit or even in appeal or revision.

In the present case at the time of recording of evidence of plaintiff, the
document dated 01.12.1997 was confronted with by defendant No.1 to him and
questions in regard to the same were asked. The document was marked as Exhibit
D/10 by the trial Court. However, from a perusal of the entire paragraph No.30 of
deposition of plaintiff as PW/1, it does not appear that the trial Court applied its
mind whatsoever to the admissibility of the said document. The document having
been confronted with plaintiff was marked as an exhibit without considering its
admissibility. The question of admissibility of the document on the ground of the
same being deficiently stamped and being unregistered was mandatorily required
to be considered by the trial Court even if objection in that regard had not been
taken by the plaintiff at the time it was marked as an exhibit.

The trial Court did not apply its mind to admissibility of the document dated
01.12.1997 before marking the same as an exhibit. Section 36 of the Stamp Act
would hence not come into play at all and the plaintiff would not be precluded from
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raising objection as regards its admissibility. The said issue was legally permissible
to be raised at the time when the said document was sought to be proved by
defendant No.1 during his examination in chief. The trial Court has erred in
rejecting the objection of the plaintiff only on the ground that no such objection
was taken by him at the time of the document being marked as an exhibit.

*98. TRANSFER OF PROPERTY ACT, 1882 — Section 41

Transfer of property — By ostensible owner — When the buyer would be
entitled to relief u/s 41? Beliram was the owner of disputed land -
Tolaram is the nephew of Beliram — Beliram executed a registered Will
in favour of Tolaram on 12.12.1988 — Defendant No. 1 Vikram Singh on
the basis of another Will dated 16.05.1994 got his name mutated in
revenue records and transferred the said land to defendant nos. 2,4 & 5
— Plaintiff Tolaram instituted a suit for a decree of declaration and
injunction — Trial Court dismissed the suit — First Appellate Court did
not agree with the finding of trial court and it found the Will according
to the decree executed in favour of plaintiff as genuine and accordingly,
decreed the suit against defendants 1, 2, 4 & 5 — Defendants preferred
Second appeal in the High Court — High Court although confirmed the
finding of First Appellate Court however, held that purchaser/defendant
nos. 2, 4 & 5 are entitled to benefit of section 41 of the Transfer of
Property Act, 1882 — Held, section 41 of the TP Act requires that the
transfer must be with the express or implied consent of the person
interested in the property and that the transferees have to take
reasonable care in ascertaining that the transferor had power to make
the transfer and that they had acted in good faith — This would require
specific pleading and evidence by the transferees — Defendants 2, 4 and
5, the purchasers from defendant 1, neither pleaded such facts nor
entered in the witness box to prove such facts as required under the
section — Thus, relief granted relying upon section 41 of the TP Act was
found erroneous.

wufeq siaeor SfSfa™, 1882 — &RT 41

HURT &7 SR — TR @R §RT — ORT 41 & A sal $a
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Duni Chand v. Vikram Singh and ors.

Judgment dated 10.07.2024 passed by the Supreme Court in Civil
Appeal No. 8187 of 2023, reported in (2025) 2 SCC 138

TRANSFER OF PROPERTY ACT, 1882 — Section 52

CIVIL PROCEDURE CODE, 1908 — Sections 96, Order 1 Rule 10 and

Order 22 Rule 4

(i) Appeal — By a person who is not a party to the proceedings —
Permissibility — Where a judgment and decree prejudicially effects
such a person, he can prefer an appeal with the leave of the
Appellate Court — Law governing grant of leave to appeal,
summarized.

(i)  Transferee pendente lite — Impleadment of — Principles summarized.
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H. Anjanappa and ors. v. A. Prabhakar and ors.

Judgment dated 29.01.2025 passed by the Supreme Court in Civil

Appeal No. 1180 of 2025, reported in AIR 2025 SC 924

Relevant extracts from the judgment:

The principles governing the grant of leave to appeal may be summarised as
under:

i Sections 96 and 100 of the CPC respectively provide for preferring an
appeal from an original decree or decree in appeal respectively;

ii.  The said provisions do not enumerate the categories of persons who can
file an appeal;

iii. However, it a settled legal proposition that a stranger cannot be
permitted to file an appeal in any proceedings unless he satisfies the
court that he falls within the category of an aggrieved person;

iv. It is only where a judgment and decree prejudicially affects a person
who is not a party to the proceedings, he can prefer an appeal with the
leave of the court;

v. A person aggrieved, to file an appeal, must be one whose right is
affected by reason of the judgment and decree sought to be impugned;

vi. The expression “person aggrieved” does not include a person who
suffers from a psychological or an imaginary injury;

vii. It would be improper to grant leave to appeal to every person who may
in some remote or indirect way be prejudicially affected by a decree or
judgment; and

viii. Ordinarily leave to appeal should be granted to persons who, though
not parties to the proceedings, would be bound by the decree or
judgment in that proceeding and who would be precluded from
attacking its correctness in other proceedings.
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In fact, the scope of Order | Rule 10 and Order XXII Rule 10 CPC is similar.
Therefore, the principles applicable to Order XXII Rule 10 CPC, in order to bring
a purchaser pendente lite on record, are applicable to Order | Rule 10 CPC. Under
Order 1 Rule 10(2) CPC, the Court is required to record a finding that person sought
to be impleaded as party in the suit is either necessary or proper party. While
Section 146 and Order XXII Rule 10 CPC confers right upon the legal
representative of a party to the suit to be impleaded with the leave of the Court and
continue the litigation. While deciding an application u/s 146 and Order XXII Rule
10 CPC, the Court is not require to go in the controversy as to whether person
sought to be impleaded as party in the suit is either necessary or proper party. If the
person sought to be impleaded as party is legal representative of a party to the suit,
it is sufficient for the Court to order impleadment/substitution of such person.

From a conspectus of all the aforesaid, touching upon the present aspect,
broadly, the following would emerge:

i First, for the purpose of impleading a transferee pendente lite, the facts
and circumstances should be gone into and basing on the necessary
facts, the Court can permit such a party to come on record, either
under Order | Rule 10 CPC or under Order XXII Rule 10 CPC, as a
general principle;

ii.  Secondly, a transferee pendente lite is not entitled to come on record as
a matter of right;

iii.  Thirdly, there is no absolute rule that such a transferee pendente lite,
with the leave of the Court should, in all cases, be allowed to come on
record as a party;

iv.  Fourthly, the impleadment of a transferee pendente lite would depend
upon the nature of the suit and appreciation of the material available on
record,;

v.  Fifthly, where a transferee pendente lite does not ask for leave to come
on record, that would obviously be at his peril, and the suit may be
improperly conducted by the plaintiff on record,;

vi.  Sixthly, merely because such transferee pendente lite does not come on
record, the concept of him (transferee pendente lite) not being bound
by the judgment does not arise and consequently he would be bound by
the result of the litigation, though he remains unrepresented;

vii. Seventhly, the sale transaction pendente lite is hit by the provisions
of Section 52 of the Transfer of Property Act; and,

JOTI JOURNAL — APRIL 2025 — PART II 228


https://indiankanoon.org/doc/1634925/

viii. Eighthly, a transferee pendente lite, being an assignee of interest in the
property, as envisaged under Order XXII Rule 10 CPC, can seek leave
of the Court to come record on his own or at the instance of either party
to the suit.

100. UNLAWFUL ACTIVITIES (PREVENTION) ACT, 1967 — Section 43-D
(5) Proviso
CRIMINAL PROCEDURE CODE, 1973 — Section 439
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 483
Offence under UAPA — Grant of bail — Scope of enquiry and approach
of Court considering stringent conditions u/s 43-D(5) of the Act — Court
is not expected to do mini trial at the stage of bail — Court has to examine
the materials forming part of the charge-sheet to decide whether there
are reasonable grounds for believing that the accusations are prima-facie
true — While doing so, the Court must take the chargesheet as it is — Court
should not hesitate to grant bail only on the ground of seriousness of
crime and should remember the governing principle, ‘bail is the rule and
jail is an exception’.
faftfawg fea—wam (Far) sfdfam, 1967 — aRT 43 — H(5)
gP
gUs Uishar wfedl, 1973 — &RT 439
YR ANTRS GRET Higel, 2023 — €RT 483
YUY & SfTe R — ST BT UG fhar ST — Wi &7 faR
Tq AfRfTH o uRT 43—H(5) B 3iavia aftfa HoR wdl R AR =
HT AT BT FREDIT — T | ST 781 & 98 999 &
R R Y @R 3% — I8 fafeay 91 & forg f& aRIv g
TAT WA 89 @ - MR T, TRIAd P AHARTIT A
aftford ATl &1 IR0 HRAT BRI — VAT HRA G99, AT DI
IFETY BT S WHT ¥ JATTd AT FMEY — ARSI D Padd 59
MR R ST Y& - H Gba T8l Bl ANy, & STRm TR
2 U9 I8 IR Rigid ¥R X ARy fb smea e @ 19 o
3qaTE 87 |
Jalaluddin Khan v. Union of India
Judgment dated 13.08.2024 passed by the Supreme Court in
Criminal Appeal No. 3173 of 2024, reported in (2024) 10 SCC 574
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Relevant extracts from the judgment:

The Court has to examine the material forming a part of charge-sheet for
deciding the issue whether there are reasonable grounds for believing that the
accusation against such a person is prima facie true. While doing so, the court has
to take the material in the charge-sheet as it is.

We must mention here that the Special Court and the High Court did not
consider the material in the charge sheet objectively. Perhaps the focus was more
on the activities of PFI, and therefore, the appellant's case could not be properly
appreciated. When a case is made out for a grant of bail, the Courts should not have
any hesitation in granting bail. The allegations of the prosecution may be very
serious. But, the duty of the Courts is to consider the case for grant of bail in
accordance with the law. “Bail is the rule and jail is an exception” is a settled law.

Even in a case like the present case where there are stringent conditions for
the grant of bail in the relevant statutes, the same rule holds good with only
modification that the bail can be granted if the conditions in the statute are satisfied.
The rule also means that once a case is made out for the grant of bail, the Court
cannot decline to grant bail. If the Courts start denying bail in deserving cases, it
will be a violation of the rights guaranteed under Article 21 of our Constitution.

The cause of all the miseries we have in the world is that
men foolishly think pleasure to be the ideal to strive for.
After a time, man finds that it is not happiness, but
knowledge, towards which he is going, and that both
pleasure and pain are great teachers, and that he learns as
much from evil as from good.

— Swami Vivekananda
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PART — 1A

GUIDELINES ISSUED BY HON’BLE SUPREME COURT TO BE
FOLLOWED IN EXECUTION PROCEEDINGS

Hon’ble Supreme Court in Periyammal (dead) through LRs. & ors. v. V.
Rajamani & anr. Etc., 2025 INSC 329, has reiterated the guidelines issued in
Rahul S. Shah v. Jinendra Kumar Gandhi, (2021) 6 SCC 418 and has stressed
upon the disposal of an execution petition within six months of its institution. The
relevant extracts are reproduced herein:

It is worthwhile to revisit the observations in Rahul S. Shah (supra) wherein
this Court has provided guidelines and directions for conduct of execution
proceedings. The relevant portion of the said judgment is reproduced below:

“All courts dealing with suits and execution proceedings shall
mandatorily follow the below mentioned directions:
42.1. In suits relating to delivery of possession, the court
must examine the parties to the suit under Order 10 in
relation to third-party interest and further exercise the
power under Order 11 Rule 14 asking parties to disclose and
produce documents, upon oath, which are in possession of
the parties including declaration pertaining to third-party
interest in such properties.
42.2. In appropriate cases, where the possession is not in
dispute and not a question of fact for adjudication before
the court, the court may appoint Commissioner to assess the
accurate description and status of the property.
42.3. After examination of parties under Order 10 or
production of documents under Order 11 or receipt of
Commission report, the court must add all necessary or
proper parties to the suit, so as to avoid multiplicity of
proceedings and also make such joinder of cause of action
in the same suit.
42.4. Under Order 40 Rule 1 CPC, a Court Receiver can be
appointed to monitor the status of the property in question
as custodia legis for proper adjudication of the matter.
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42.5. The court must, before passing the decree, pertaining
to delivery of possession of a property ensure that the
decree is unambiguous so as to not only contain clear
description of the property but also having regard to the
status of the property.

42.6. In a money suit, the court must invariably resort to
Order 21 Rule 11, ensuring immediate execution of decree
for payment of money on oral application.

42.7. In a suit for payment of money, before settlement of
issues, the defendant may be required to disclose his assets
on oath, to the extent that he is being made liable in a suit.
The court may further, at any stage, in powers under Section
151 CPC, demand security to ensure satisfaction of any
decree.

42.8. The court exercising jurisdiction under Section 47 or
under Order 21 CPC, must not issue notice on an
application of third party claiming rights in a mechanical
manner. Further, the court should refrain from entertaining
any such application(s) that has already been considered by
the court while adjudicating the suit or which raises any
such issue which otherwise could have been raised and
determined during adjudication of suit if due diligence was
exercised by the applicant.

42.9. The court should allow taking of evidence during the
execution proceedings only in exceptional and rare cases
where the question of fact could not be decided by resorting
to any other expeditious method like appointment of
Commissioner or calling for electronic materials including
photographs or video with affidavits.

42.10. The court must in appropriate cases where it finds
the objection or resistance or claim to be frivolous or mala
fide, resort to sub-rule (2) of Rule 98 of Order 21 as well as
grant compensatory costs in accordance with Section 35-A.
42.11. Under Section 60 CPC the term “... in name of the
judgment-debtor or by another person in trust for him or on
his behalf” should be read liberally to incorporate any other

JOTI JOURNAL — APRIL 2025 — PART IIA



person from whom he may have the ability to derive share,
profit or property.

42.12. The executing court must dispose of the execution
proceedings within six months from the date of filing,
which may be extended only by recording reasons in
writing for such delay.

42.13. The executing court may on satisfaction of the fact
that it is not possible to execute the decree without police
assistance, direct the police station concerned to provide
police assistance to such officials who are working towards
execution of the decree. Further, in case an offence against
the public servant while discharging his duties is brought to
the knowledge of the court, the same must be dealt with
stringently in accordance with law. 42.14. The Judicial
Academies must prepare manuals and ensure continuous
training through appropriate mediums to the court
personnel/staff executing the warrants, carrying out
attachment and sale and any other official duties for
executing orders issued by the executing courts.”

The mandatory direction contained in Para 42.12 of Rahul S. Shah (supra)
requiring the execution proceedings to be completed within six months from the
date of filing, has been reiterated by this Court in its order in Bhoj Raj Garg v.
Goyal Education and Welfare Society & ors., Special Leave Petition (C) No.
19654 of 2022.

In view of the aforesaid, we direct all the High Courts across the country to
call for the necessary information from their respective district judiciary as regards
pendency of the execution petitions. Once the data is collected by each of the High
Courts, the High Courts shall thereafter proceed to issue an administrative order or
circular, directing their respective district judiciary to ensure that the execution
petitions pending in various courts shall be decided and disposed of within a period
of six months without fail otherwise the concerned presiding officer would be
answerable to the High Court on its administrative side.
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“Justice is nothing but a manifestation of the truth. It is the truth
which transcends every other action. The primary duty of a Court is
to make a single minded endeavour to unearth the truth hidden
beneath the facts. Thus, the Court is a search engine of truth, with
procedural and substantive laws as its tools.”

— Justice M. M. Sundresh, in Om Prakash alias Israel alias Raju
alias Raju Das v. Union of India and anr., AIR 2025 SC 787
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