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     Act/ Topic  Note No. Page No. 

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 

Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 

Section 144 – See section 125(4) of the Criminal Procedure Code, 1973. 

/kkjk 144 & ns[ksa Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 dh /kkjk 125¼4½A 

 5       8 

Section 173 – See section 154 of the Criminal Procedure Code, 1973. 

/kkjk 173 & ns[ksa n.M izfd;k lafgrk] 1973 dh /kkjk 154A     

 19(i)  36 

Sections 232 and 250 – See sections 209 and 227 of the Criminal procedure 

Code, 1973. 

/kkjk,a 232 ,oa 250 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 209 ,oa 227A    

 6  10 
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Sections 239, 250 and 438 – See sections 216, 227 and 397(2) of the Criminal 

Procedure Code, 1973.  

/kkjk,a 239] 250 ,oa 438 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 216] 227 ,oa 

397¼2½A   7  13 

Section 358 – See section 319 of the Criminal Procedure Code, 1973. 

/kkjk 358 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 319A 8(i) & (ii)  15 

Section 368 – See section 329 of the Criminal Procedure Code, 1973, section 

302 of the Indian Penal Code, 1860 and section 103(1) of the Bharatiya Nyaya 

Sanhita, 2023. 

/kkjk 368 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 329] Hkkjrh; n.M lafgrk] 1860 

dh /kkjk 302 ,oa Hkkjrh; U;k; lafgrk] 2023 dh /kkjk 103¼1½  

 9  18 

Section 395 – See section 357 of the Criminal Procedure Code, 1973. 

/kkjk 395 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 357A 10  19 

Section 483(3) – See section 439(2) of Criminal Procedure Code, 1973.  

/kkjk 483¼3½ & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 439¼2½A   

 11  22 

BHARATIYA NYAYA SANHITA, 2023 

Hkkjrh; U;k; lafgrk] 2023 

Sections 61(2), 140(2) and 309(4) – See sections 120B, 364A and 392 of the 

Indian Penal Code, 1860.  

/kkjk,a 61¼2½] 140¼2½ ,oa 309¼4½ & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 120[k] 

364d ,oa 392A  19  36 

Sections 61(2), 318(4), 338, 336(3), 340(2) and 344 – See sections 120B, 420, 

467, 468, 471 and 477A of the Indian Penal Code, 1860. 

/kkjk,a 61¼2½] 318¼4½] 338] 336¼3½] 340¼2½ ,oa 344 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh  

/kkjk,a 120[k] 420] 467] 468] 471 ,oa 477dA  20  39 

Section 82(1) r/w/s 3(5) – See section 494 r/w/s 34 of the Indian Penal Code. 

/kkjk 82¼1½ lgifBr /kkjk 3¼5½ & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 494 

lgifBr /kkjk 34A 24  49 

Section 103(1) – See section 329 of the Criminal Procedure Code, 1973, section 

368 of the Bharatiya Nagrik Suraksha Sanhita, 2023, section and 302 of the 

Indian Penal Code, 1860. 
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/kkjk 103¼1½ & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 329] Hkkjrh; ukxfjd lqj{kk 

lafgrk] 2023 dh /kkjk 368 ,oa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 302A  

 9  18 

Sections 105 and 308(5) – See sections 304 part-II and 386 of the Indian Penal 

Code, 1860. 

/kkjk,a 105 ,oa 308¼5½ & ns[ksa Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 304 Hkkx&2 ,oa 

386 22  44 

Section 132 r/w/s 221 – See section 353 r/w/s 186 of the Indian Penal Code, 

1860. 

/kkjk 132 lgifBr /kkjk 221 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 353 lgifBr /kkjk 

186A  3  47 

Sections 191(2), 191(3) and 103(1) r/w/s 190 – See sections 147, 148 and 302 

r/w/s/ 149 of the Indian Penal Code, 1860. 

/kkjk,a 191¼2½] 191¼3½ ,oa 103¼1½ lgifBr /kkjk 190 & ns[ksa Hkkjrh; n.M lafgrk] 

1860 & /kkjk,a 147]148 ,oa 302 lgifBr /kkjk 149A 21  42 

BHARATIYA SAKSHYA ADHINIYAM, 2023 

Hkkjrh; lk{; vf/kfu;e] 2023  

Sections 2, 7 and 23(2) – See sections 3, 9 and 27 of the Evidence Act, 1872.  

/kkjk,a 2] 7 ,oa 23¼2½ & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 3] 9 ,oa 27A 

 19  36 

Sections 2, 110 and 111 – See sections 3, 107 and 108 of the Evidence Act, 

1872. 

/kkjk,a 2] 110 ,oa  111 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 3] 107 ,oa 108A  

 12  24 

Section 26 – See section 32(1) of the Evidence Act, 1872. 

/kkjk 26 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk 32¼1½A 13  26 

Section 29 – See section 35 of the Evidence Act, 1872. 

fu;e 29 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk 35A 25  51 

Section 67 – See section 68 of the Evidence Act, 1872 and section 63(c) of the 

Indian Succession Act, 1925. 

/kkjk 67 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk 68 ,oa Hkkjrh; mRrjkf/kdkj vf/kfu;e] 

1925 dh /kkjk 63¼x½A  14  28 
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Section 137 – See section 132 of the Evidence Act. 

/kkjk 137 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk 132A 8  15 

CIVIL PROCEDURE CODE, 1908 

flfoy izfd;k lafgrk] 1908 

Section 37 – See sections 5, 34, 38 and 40 of the Specific Relief Act, 1963. 

/kkjk 37 & ns[ksa fofuZfn"V vuqrks"k vf/kfu;e] 1963 dh /kkjk,a 5] 34] 38 ,oa 40A   

 45  88 

Section 37 – See section 28 of the Specific Relief Act, 1963. 

/kkjk 37 & ns[ksa fofufnZ"V vuqrks"k vf/kfu;e] 1963 dh /kkjk 28A  

 46  89 

Section 114 and Order 47 Rule 1 – Review – Law pertaining to review 

explained.  

/kkjk 114 ,oa vkns'k 47 fu;e 1 & iqufoZyksdu & iqufoZyksdu ls lacaf/kr fof/k dh 

O;k[;k dh xbZA   1  1 

Section 152 and Order 2 Rule 2 – Correction in judgment/order – When can 

be allowed? 

/kkjk 152 ,oa vkns'k 2 fu;e 2 & fu.kZ;@vkns'k esa lq/kkj & dc fd;k tk ldrk 

gS\ 2  3 

Order 1 Rule 10 – Proper/necessary party – Mere agreement to sale does not 

confer any title on the person in whose favour the agreement has been executed. 

vkns'k 1 fu;e 10 & mfpr@vko';d i{kdkj & ek= foØ; vuqcU/k ml O;fDr dks 

dksbZ LoRo iznRr ugha djrk ftlds i{k esa vuqca/k fu"ikfnr fd;k x;k gSSA   

 3  4 

Order 7 Rule 11 and Order 23 Rule 1(3) – (i) Withdrawal of suit – If it is 

found that suit is likely to fail on account of some formal defect or there are 

sufficient grounds for allowing plaintiff to institute a fresh suit, power conferred 

under Order 23 Rule 1(3) CPC can be exercised by the court, even if application 

under Order 7 Rule 11 CPC is pending. 

(ii) Rejection of plaint – Application under Order 7 Rule 11 CPC can be decided 

at any stage of the suit. 

vkns'k 7 fu;e 11 ,oa vkns'k 23 fu;e 1¼3½ & (i) okn dk okfil fy;k tkuk & ;fn 

;g ik;k tkrk gS fd fdlh vkSipkfjd nks"k ds dkj.k okn ds vlQy gksus dh laHkkouk 
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gS ;k oknh dks u;k okn lafLFkr djus dh eatwjh nsus ds fy;s i;kZIr vk/kkj gSa] rc 

flfoy izfØ;k lafgrk ds vkns'k 23 fu;e 1¼3½ ds varxZr iznRr 'kfDr dk iz;ksx 

U;k;ky; }kjk fd;k tk ldrk gS Hkys gh flfoy izfØ;k lafgrk ds vkns'k 7 fu;e 

11 ds varxZr vkosnu yafcr gksA   

(ii) okn ukeatwj fd;k tkuk & flfoy izfØ;k lafgrk ds vkns'k 7 fu;e 11 ds varxZr 

vkosnu okn ds fdlh Hkh izØe ij fofuf'pr fd;k tk ldrk gSA  

 4  6 

Order 14 Rule 2 – See sections 166 and 169 of the Motor Vehicles Act, 1988. 

vkns'k 14 fu;e 2 & ns[ksa eksVj ;ku vf/kfu;e] 1988 dh /kkjk,a 166 ,oa 169A  

 35  67 

CONSTITUTION OF INDIA 

Hkkjr dk lafo/kku 

Article 20(3) – See section 319 of the Criminal Procedure Code, 1973, section 

358 of the Bharatiya Nagarik Suraksha Sanhita, 2023, section 132 of the 

Evidence Act, section 137 of the Bharatiya Sakshya Adhiniyam, 2023  

vuqPNsn 20¼3½ & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 319] Hkkjrh; ukxfjd lqj{kk 

lafgrk] 2023 dh /kkjk 358] lk{; vf/kfu;e] 1872 dh /kkjk 132 dk ijarqd] Hkkjrh; 

lk{; vf/kfu;e] 2023 dh /kkjk 137A 8  15 

CONTRACT ACT, 1872 

Hkkjrh; lafonk vf/kfu;e] 1872  

Section 207 and 208 – See section 34 of the Specific Relief Act, 1963 and 

Article 58 of the Limitation Act, 1963.  

/kkjk 207 ,oa 208 & ns[ksa fofufnZ"V vuqrks"k vf/kfu;e] 1963 dh /kkjk 34 ,oa ifjlhek 

vf/kfu;e] 1963 dh vuqPNsn 58A 49  97 

CRIMINAL PROCEDURE CODE, 1973 

n.M izfØ;k lafgrk] 1973 

Section 125(4) – Maintenance – Adultery u/s 125(4) CrPC has to be continuous 

and liability to prove the same is upon the husband – Wife can be denied 

maintenance only when she is actually ‘living in adultery’ at or around the time 

of filing of application u/s 125 CrPC. 

/kkjk 125¼4½ & Hkj.kiks"k.k & lafgrk dh /kkjk 125¼4½ ds varxZr tkjdeZ fujarj gksuk 

pkfg, vkSj bls lkfcr djus dk Hkkj ifr ij gS & iRuh dks Hkj.kiks"k.k ls dsoy rc 
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oafpr fd;k tk ldrk gS tc og n.M izfØ;k lafgrk dh /kkjk 125 ds varxZr izLrqr 

vkosnu ds le; ;k mlds vklikl okLro esa ^tkjrk dk thou O;rhr dj jgh gks*A 

 5  8 

Section 154 – Appreciation of evidence – Unexplained delay in acting lawfully 

raises significant questions about the credibility of the overall prosecution case. 

/kkjk 154 & lk{; dk ewY;kadu & fof/kd :i ls dk;Z djus esa gqvk vLi"Vhd̀r  

foyac vfHk;kstu ds lexz ekeys dh fo'oluh;rk ij egRoiw.kZ iz'u fpUg yxkrk gSA 

 19(i)  36 

Sections 209 and 227 – (i) Framing of charge – It should not be based on 

supposition, suspicions and conjectures. 

(ii) Application for discharge – Only the probative value of the material has to 

be looked into and the Court is not expected to go deep into the matter to hold a 

mini trial – Court has to proceed with an assumption that materials brought on 

record by prosecution are true.  

(iii) Criminal conspiracy – Ingredients – Sine qua non for offence of criminal 

conspiracy is an agreement to commit offence. 

/kkjk,a 209 ,oa 227 & (i) vkjksi dh fojpuk & ;g vuqeku] lansg vkSj vVdyksa ij 

vk/kkfjr ugha gksuk pkfg,A 

(ii) mUekspu ds fy, vkosnu & dsoy vfHk;kstu lkexzh ds laHkkfor ewY; ij fopkj 

fd;k tkuk visf{kr  gS] U;k;ky; ls ;g vis{kk ugha dh tkrh fd og ekeys dh 

xgjkbZ esa tkdj y?kq fopkj.k djs & U;k;ky; dks ;g mi/kkj.kk djrs gq, vkxs c<+uk 

gksxk fd vfHk;kstu i{k }kjk vfHkys[k ij ykbZ xbZ lkexzh lR; gSA  

(iii) vkijkf/kd "kM+;a= & vko';d rRo & vijk/k dkfjr djus ds fy;s lger gksuk 

vkijkf/kd "kM+;a= ds vijk/k ds xBu ds fy, vfuok;Z 'krZ gSA 6  10 

Sections 216, 227 and 397(2) – Revision – Order rejecting application for 

alteration/modification of charge would be an interlocutory order and therefore, 

in view of the express bar created by sub-section (2) of section 397 CrPC, 

revision against the said order is not maintainable.  

/kkjk,a 216] 227 ,oa 397¼2½ & iqujh{k.k & vkjksi esa ifjorZu@la'kks/ku ds fy, izLrqr 

vkosnu dks fujLr djus dk vkns'k ,d varorhZ vkns'k gksxk vr% /kkjk 397 n-aiz-la- 

dh mi&/kkjk ¼2½ }kjk l̀ftr Li"V izfrca/k dks n`f"Vxr j[krs gq, ,sls vkns'k ds fo:) 

iqujh{k.k ;kfpdk iks"k.kh; ugha gSA  7  13 
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Section 319 – summoning of witness as additional accused – Whether provisos 

to Section 132 of the Evidence Act puts an absolute embargo on the Trial Court 

to initiate process u/s 319 CrPC against such witness?  

Statutory immunity against self incrimination to a witness – Scope of – A 

witness cannot be subjected to prosecution on the basis of his own statement. 

/kkjk 319 & (i) Lkk{kh dks vfrfjä vfHk;qDr ds :i esa cqykuk & D;k lk{; vf/kfu;e 

dh /kkjk 132 dk ijarqd ,sls lk{kh ds fo:) na-iz-la- dh /kkjk 319 ds varxZr dk;Zokgh 

vkjaHk djus ds fy, fopkj.k U;k;ky; ij iw.kZ çfrca/k yxkrk gS\  

(ii) lk{kh dks vkRenks"kh Bgjkus ds fo:) fof/kd çfrj{kk & mldk foLrkj & ,d 

lk{kh dks mlds Lo;a ds dFku ds vk/kkj ij vfHk;ksftr ugha fd;k tk ldrkA  

 8(i) & (ii) 15 

Section 329 – Plea of insanity – If on examining the accused, it does not appear 

that accused is insane, it is not necessary to hold a further elaborate inquiry. 

/kkjk 329 & mUeRrrk dk cpko & ;fn vfHk;qDr dk ijh{k.k djus ij ;g izdV ugha 

gksrk fd vfHk;qDr mUeRr gS] rks vkxs foLr`r tkap djus dh vko';drk ugha gSA 

 9  18 

Section 357 – (i) Reduction of sentence – Once the conviction is affirmed and 

sentence is imposed, the Appellate Court cannot further dilute the order of 

sentence by directing the accused persons to pay compensation.   

(ii) Victim compensation – The sole factor for deciding compensation is the 

victim’s loss or injury as a result of offence and the convict’s capacity to pay 

compensation.  

/kkjk 357 & (i) n.M dh ek=k esa deh & ihfM+r izfrdj jkf'k dk Hkqxrku n.Mkns'k 

dks de djus dk vk/kkj ugha cu ldrk D;ksafd ;g n.MkRed mik; ugha gS] cfYd 

dsoy iquZLFkkiukRed ç—fr dk mik; gSA   

(ii) ihfM+r izfrdj & izfrdj r; djus dk ,dek= dkjd vijk/k ds ifj.kkeLo:i ihfM+r 

dks dkfjr gqbZ {kfr ;k pksV vkSj vijk/kh dh izfrdj vnk djus dh {kerkA  

 10  19 

Section 439(2)  –  Application for cancellation of bail – Stay of bail order – The 

Court must record sufficient reasons for coming to a conclusion that the case 

was an exceptional one and a strong  prima facie case to stay a bail order is made 

out – An ex parte order for stay of bail should not be granted. 

/kkjk 439¼2½ & tekur fujLr djus ds fy, vkosnu & tekur vkns'k dk LFkxu &     

U;k;ky; dks bl fu"d"kZ ij igqapus ds fy, i;kZIr dkj.k mYysf[kr djuk vko';d 
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gS fd ekeyk vlk/kkj.k Fkk vkSj tekur vkns'k ij jksd yxkus ds fy, ,d etcwr 

izFke n"̀V;k ekeyk cuk;k x;k gS & tekur ij jksd yxkus ds fy, ,di{kh; vkns'k 

ugha fn;k tkuk pkfg,A  11  22 

EVIDENCE ACT, 1872 

lk{; vf/kfu;e] 1872 

Sections 3, 9 and 27 – Identification – During the deposition in the court, the 

boy identified the accused for the first time in the dock who were not known to 

him – This raises questions about dock identification of the accused. 

/kkjk,a 3] 9 ,oa 27 & igpku & U;k;ky; esa lk{; ds nkSjku izFke ckj ckyd }kjk 

dV?kjs esa [kM+s vkjksih dks igpkuk ftls og igys ls ugha tkurk Fkk & U;k;ky; esa 

vkjksih ds igpku ds laca/k esa iz'u fpUg mRiUu djrk gSA 19(ii)  36 

Sections 3, 107 and 108 – (i) Presumption – Date of presumed death – 

Determination.  

(ii) Burden of proof – Exact time of death is not a matter of presumption – Onus 

of proving the death lies on the person who claims a right to establishment of 

that fact. 

/kkjk,a 3] 107 ,oa 108 & (i) mi/kkj.kk & mi/kkfjr èR;q dh frfFk & vo/kkj.kA 
(ii) lcwr dk Hkkj & e`R;q dk ,dne lgh le; mi/kkj.kk dk ekeyk ugha gS & ;g 

lkfcr djus dk Hkkj fd e`R;q gqbZ gS] ml O;fDr ij gS tks ml LFkkiuk ds vf/kdkj 

dk nkok djrk gSA  12  24 

Section 32(1) – Dying declaration – Reliability – Before accepting, Court must 

be satisfied that it was rendered voluntarily, consistent and credible and devoid 

of any tutoring.  

/kkjk 32¼1½ & e`R;qdkfyd dFku & fo'oluh;rk & bls Lohdkj djus ds iwoZ U;k;ky; 

dks bl ckr ls larq"V gksuk pkfg, fd og LosPNk ls fn;k x;k Fkk] og lqlaxr vkSj 

fo'oluh; gS vkSj og fdlh Hkh izdkj ls fl[kk;k i<+k;k x;k ugha gSA  

 13  26 

Section 35 – See sections 15 and 94 of the Juvenile Justice (Care and Protection 

of Children) Act, 2015, Rule 65 of the Juvenile Justice (Care and Protection of 

Children) Rules, 2022, and section 29 of the Bharatiya Sakshya Adhiniyam, 

2023. 

/kkjk 35 & ns[ksa fd'kksj U;k; ¼ckydks dh ns[kjs[k vkSj lja{k.k½ vf/kfu;e] 2015 dh 

/kkjk,a 15 ,oa 94] fd'kksj U;k; ¼ckydks dh ns[kjs[k vkSj lja{k.k½ fu;e] 2022 dk 

fu;e 65 ,oa Hkkjrh; lk{; vf/kfu;e] 2023 dh /kkjk 29A 25  51 
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Section 68 – Registered Will – Propounder of Will must prove its execution by 

examining one or more attesting witnesses as envisaged in section 63(c) of 

Succession Act and in section 68 of the Evidence Act. 

/kkjk 68 & iathdr̀ olh;r & mRrjkf/kdkj vf/kfu;e dh /kkjk 63¼x½ ,oa lk{; 

vf/kfu;e dh /kkjk 68  ds vuqlkj olh;r ds izfriknd dks ,d ;k vf/kd vuqizek.kd 

lk{khx.k dk ijh{k.k djds blds fu"iknu dks izekf.kr djuk gksxkA   

 14  28 

Section 132 – See section 319 of the Criminal Procedure Code, 1973, section 

358 of the Bharatiya Nagarik Suraksha Sanhita, 2023, section 137 of the 

Bharatiya Sakshya Adhiniyam, 2023 Article, 20(3) of the Constitution of India 

and Words and Pharases. 

/kkjk 132 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 319] Hkkjrh; ukxfjd lqj{kk 

lafgrk] 2023 dh /kkjk 358] Hkkjrh; lk{; vf/kfu;e] 2023 dh /kkjk 137 ,oa Hkkjr 

dk lafo/kku dk vuqPNsn 20¼3½A 8  15 

FAMILY COURTS ACT, 1984 

dqVqEc U;k;ky; vf/kfu;e] 1984 

Section 14 – See section 125(4) of the Criminal Procedure Code, 1973. 

/kkjk 14 & ns[ksa Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 dh /kkjk 125¼4½A 

 5  8 

GUARDIANS AND WARDS ACT, 1890 

laj{kd vkSj izfrikY; vf/kfu;e] 1890  

Sections 7 and 8 – Custody of minor girl child – Guiding principles reiterated. 

/kkjk,a 7 ,oa 8 & vizkIro; ckfydk dh vfHkj{kk &  ekxZn'khZ fl)karksa dks nksgjk;k 

x;kA 15  29 

HINDU ADOPTIONS AND MAINTENANCE ACT, 1956 

fgUnw nRrd rFkk Hkj.k&iks"k.k vf/kfu;e] 1956 

Section 19 – Interim maintenance – As per section 19(1)(a) of the Act, where 

widowed daughter-in-law was unable to maintain herself from the estate of 

deceased husband, she could move an application under the Act.   

/kkjk 19 & varfje Hkj.k&iks"k.k & vf/kfu;e dh /kkjk 19¼1½¼d½ ds vuqlkj tgka fo/kok 

cgw vius e`rd ifr dh lEink ls Hkj.k&iks"k.k djus esa vleFkZ gksrh gS ogka og 

vf/kfu;e ds varxZr vkosnu izLrqr dj ldrh gSA 16  30 
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HINDU MARRIAGE ACT, 1955 

fgUnq fookg vf/kfu;e] 1955  

Section 13B – Dissolution of marriage – Parties requested to waive off 6 months 

cooling off period on the ground that they were staying in different stations for 

work and are facing difficulty in attending the case – No ground. 

/kkjk 13[k & fookg dk fo?kVu & i{kdkjksa us 6 ekg dh izrh{kk vof/k dk vf/kR;tu 

djus dk fuosnu fd;k fd og vyx LFkkuksa ij dk;Z djrs gSa ,oa izdj.k esa mifLFkr 

gksus esa dfBukbZ vuqHko dj jgs gSa – dksbZ vk/kkj ugha A  *17  32 

Section 13B(2) – Divorce by mutual consent – There is no provision u/s 13B(2) 

of the Act for waiving of statutory period of six months – Jurisdiction of Court 

to pass a decree by mutual consent is limited jurisdiction. 

/kkjk 13[k¼2½ & ikjLifjd lEefr ls fookg foPNsn & 6 ekg dh izrh{kk vof/k ds 

vf/kR;tu ds fy;s /kkjk 13[k¼2½ esa dksbZ mica/k ugha gS & ikjLifjd lEefr ls fookg 

foPNsn dh fMØh ikfjr djus dh U;k;ky; dh vf/kdkfjrk lhfer gSA  

 18  32 

INDIAN PENAL CODE, 1860 

Hkkjrh; n.M lafgrk] 1860 

Sections 120B, 364A and 392 – Recovery of money – Father of the minor 

received back currency notes without an order of court which was a clear act of 

unacceptable misconduct on the part of the investigating officer. 

/kkjk,a 120[k 364d ,oa 392 & iSls dh cjkenxh & ckyd ds firk }kjk fcuk U;k;ky; 

ds vkns'k ds tCr'kqnk uksV okil izkIr fd;s( tks tkap vf/kdkjh dh vksj ls vLohdk;Z 

dnkpkj dk Li"V mnkgj.k gSA  19(iii)  36 

Sections 120B, 420, 467, 468, 471 and 477A – Offence of cheating – The nature 

and extent of alleged conspiracy, the involvement of accused person and the 

actual harm caused to public exchequer need to be judiciously examined in a 

trial  

/kkjk,a 120[k] 420] 467] 468] 471 ,oa 477d & Ny dk vijk/k & dfFkr "kM+;a= dh   

ç—fr vkSj foLrkj] vfHk;qDrx.k dh lafyIrrk vkSj jktdks'k dks gqbZ okLrfod {kfr 

dk U;k;lEer ijh{k.k fopkj.k ds nkSjku fd;k tkuk pkfg,A  

 20  39 

Sections 147, 148 and 302 r/w/s 149 – Murder – Unlawful assembly – Common 

object.  
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/kkjk,a 147] 148 ,oa 302 lgifBr /kkjk 149 & gR;k & fof/kfo:) teko & lkekU; 

mís'; A  21  42 

Section 302 – See section 329 of the Criminal Procedure Code, 1973, section 

368 of the Bharatiya Nagrik Suraksha Sanhita, 2023 and section 103(1) of the 

Bharatiya Nyaya Sanhita, 2023. 

/kkjk 302 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 329] Hkkjrh; n.M lafgrk] 1860 

dh /kkjk 302] Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 dh /kkjk 368 ,oa Hkkjrh; U;k; 

lafgrk] 2023 dh /kkjk 103¼1½A 9  18 

Sections 304 part-II and 386 – When culpable homicide does not amount to 

murder, explained.  

/kkjk,a 304 Hkkx&2 ,oa 386 & vkijkf/kd ekuo o/k dc gR;k dh dksfV esa ugha vk;sxk] 

Li"V fd;k x;kA  22  44 

Section 353 r/w/s 186 – Obstructing public servant in discharge of public 

functions –When  the ingredients of section 353 of IPC are attracted? 

/kkjk 353 lgifBr /kkjk 186 & yksd lsod ds yksd d`R;ksa ds fuoZgu esa ck/kk Mkyuk 

& dc /kkjk 353 ds vko';d rRo vkdf"kZr gksrs gSa\  23  47 

Section 494 r/w/s 34 – Bigamy – In order to rope other persons in the offence 

with the aid of section 34 IPC, the complainant would be required to prove not 

only the presence of those persons but also their overt act or omission in the 

second marriage ceremony and also establish that such persons were aware 

about the subsisting marriage of main accused with the complainant.  

/kkjk 494 lgifBr /kkjk 34 & f}fookg &  Hkk-na-la- dh /kkjk 34 dh lgk;rk ls vU; 

O;fä;ksa dks vijk/k esa lfEefyr djus ds fy,] ifjoknh dks u dsoy mu O;fä;ksa dh 

mifLFkfr dks lkfcr djuk gksxk] vfirq nwljs fookg lekjksg esa muds izdV d̀R; vFkok 

yksi dks Hkh lkfcr djuk gksxk vkSj ;g Hkh LFkkfir djuk gksxk fd ,sls O;fä;ksa dks eq[; 

vkjksih ,oa ifjoknh ds e/; iwoZ esa gq, fookg ds vfLrRo esa jgus dh tkudkjh FkhA 

 24  49 

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) 

ACT, 2015 

fd'kksj U;k; ¼ckydks dh ns[kjs[k vkSj lja{k.k½ vf/kfu;e] 2015 

Sections 15 and 94 – Determination of age – When it is established that age of 

accused is above 18 years then preliminary assessment u/s 15 of the Act is not 

required. 
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/kkjk,a 15 ,oa 94 & vk;q dk vo/kkj.k & tc ;g LFkkfir gS fd vfHk;qDr dh vk;q 18 

o"kZ ls vf/kd gS rc vf/kfu;e dh /kkjk 15 ds varxZr izkjafHkd fu/kkZj.k dh  vko';drk 

ugha gSA 25  51 

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) 

RULES, 2022 

fd'kksj U;k; ¼ckydks dh ns[kjs[k vkSj lja{k.k½ fu;e] 2022 

Rule 65 – See sections 15 and 94 of the Juvenile Justice (Care and Protection of 

Children) Act, 2015, section 35 of the Evidence Act, 1872 and section 29 of the 

Bharatiya Sakshya Adhiniyam, 2023. 

fu;e 65 & ns[ksa fd'kksj U;k; ¼ckydks dh ns[kjs[k vkSj lja{k.k½ vf/kfu;e] 2015 & 

/kkjk,a 15 ,oa 94] lk{; vf/kfu;e] 1872 dh /kkjk 35 ,oa Hkkjrh; lk{; vf/kfu;e] 

2023 dh /kkjk 29A 25  51 

LIMITATION ACT, 1963 

ifjlhek vf/kfu;e] 1963 

Article 58 – Suit for declaration – Unless it is proved that plaintiff had 

knowledge of the execution of sale deed, limitation would not start running from 

the date of execution – In such case starting point of limitation will be from the 

date of knowledge of execution of sale deed. 

vuqPNsn 58 & ?kks"k.kk gsrq okn & ifjlhek dk vkjEHk foØ; foys[k fu"iknu fnukad 

ls rc rd vkjaHk ugha gksxk tc rd fd ;g lkfcr ugha gks tkrk fd oknh dks 

fu"iknu dk Kku Fkk & bl izdkj ds ekeys esa ifjlhek dky foØ; foys[k ds fu"iknu 

ds Kku gksus dh fnukad ls vkjaHk gksxkA 49(i)  97 

MOTOR VEHICLES ACT, 1988 

eksVj ;ku vf/kfu;e] 1988 

Sections 2, 3 and 10(2) (d) & (e) – Driving license – Whether a driver holding 

an LMV license for vehicles with gross weight of less than 7,500 kg as per 

section 10(2) (d) is permitted to operate a ‘transport vehicle’ without additional 

authorization u/s 10(2) (e) of the Act? This question which was referred to a 

larger bench (5 Judges) of the Apex Court, has been decided in affirmative.  

/kkjk,a 2] 3 ,oa 10¼2½ ¼?k½ ,oa ¼M-½ & pkyu vuqKfIr & D;k vf/kfu;e dh /kkjk 10¼2½ 

¼?k½ ds vuqlkj 7500 fdyksxzke ls de ldy Hkkj okys okgu dks pykus gsrq ,y-,e-

Ogh vuqKfIr /kkfjr djus okyk pkyd vf/kfu;e dh /kkjk 10¼2½ ¼M+½ ds varxZr fcuk 

vfrfjDr izkf/kdkj ds ifjogu ;ku dks pyk ldrk gS\ ;g iz'u tks mPPkre U;k;ky; 
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dh o`gn ihB ¼ikap U;k;k/kh'k½ dks lanfHkZr fd;k x;k Fkk] dks ldkjkRed :i ls 

fujkdr̀ fd;k x;k gSA 26  53 

Sections 2(30) and 166 – Accident during a test drive – Whether dealer can be 

held liable when he was neither the owner nor in control of the car? Held, No.  

/kkjk 2¼30½ ,oa 166 & VsLV MªkbZo ds nkSjku nq?kZVuk & D;k Mhyj dks mRrjnk;h 

Bgjk;k tk ldrk gS tcfd og u rks dkj dk Lokeh Fkk vkSj u gh okgu mlds 

fu;a=.k esa Fkk\ vfHkfu/kkZfjr] ugha A  *27  56 

Section 166 – Assessment of income – Guidelines issued by any State Legal 

Services Authority should be applied only as a guiding factor in a case where 

there is no proof of income and ordinarily to settle such case in Lok Adalat.  

/kkjk 166 & vk; dk fu/kkZj.k & jkT; fof/kd lsok izkf/kdj.k }kjk tkjh fn'kk funsZ'k 

dsoy mu ekeyksa esa ekxZn'khZ dkjd ds :Ik esa ykxw fd;s tkus pkfg, tgkWa vk; dk 

dksbZ izek.k ugha gS vkSj tgka ekeyk lkekU;r% yksd vnkyr esa fujkd`r fd;k tkuk 

gksA *29  58 

Section 166 – Award – Grant of interest – Future medical expenses – Claimant 

is not entitled to interest on future medical expenses. 

/kkjk 166 & vf/kfu.kZ; & C;kt dk iznku fd;k tkuk & Hkfo"; ds fpfdRlh; O;; 

& nkokdrkZ Hkfo"; ds fpfdRlh; O;; ij C;kt ikus dk vf/kdkjh ugha gSA  

 30  58 

Section 166 – (i) Contributory negligence  – Determination.  

(ii) Contributory negligence of driver – Whether the driver’s negligence in any 

manner vicariously attaches to the passengers of the vehicle of which he was the 

driver? Held, No.  

/kkjk 166 & (i) ;ksxnk;h mis{kk & fu/kkZj.k A 

(ii) pkyd dh ;ksxnk;h mis{kk & D;k pkyd dh mis{kk fdlh Hkh rjg ls ml okgu 

ds ;kf=;ksa ij izfrfuf/kd :i ls vkjksfir dh tk ldrh gS ftldk og pkyd Fkk\ 

vfHkfu/kkZfjr ughaA 31  59 

Section 166 – Determination of age for applying multiplier – Whether Aadhaar 

Card is suitable proof for determining the age of deceased? Held, No. 

/kkjk 166 & xq.kkad ykxw djus ds fy, vk;q dk fu/kkZj.k & D;k vk/kkj dkMZ e`rd 

dh vk;q fu/kkZfjr djus ds fy, mi;qDr izek.k gS\ vfHkfu/kkZfjr] ughaA   

 *32  64 
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Section 166 – Motor accident – Involvement of offending vehicle – It has to be 

borne in mind that the evidence has to be weighed on the principle of 

‘preponderance of probability’ and not on the basis of principle of ‘beyond 

reasonable doubt’.  

/kkjk 166 & okgu nq?kZVuk & vk{ksfir okgu dh lafyIrrk & ;g /;ku esa j[kuk gksxk 

fd lk{; dks ^^laHkkoukvksa dh izcyrk^^ ds fl)kar ds vk/kkj ij ij[kk tkuk pkfg, u fd 

^^ ;qfDr;qDr lansg ls ijs^^ ds fl)kar ijA  *28  57 

Section 166 – Permanent disability – Assessment – Quantum of award amount. 

/kkjk 166 & LFkk;h fu%'kDrrk & fu/kkZj.k & vokWMZ jkf'k dk ifjek.kA    

 *33  65 

Sections 166 and 168 – (i) Contributory negligence – Mere attempt to overtake 

a vehicle cannot be considered as an act of negligence and rashness. 

(ii) Determination of compensation – Considering the age of deceased between 

40 and 50 years and having a fixed salary, future prospects of 25% of her 

established income was also added – Multiplier of 15 is applied as per Second 

Schedule and award was modified accordingly. 

/kkjk,a 166 ,oa 168 & ¼i½ ;ksxnk;h mis{kk & dsoy okgu dks vksojVsd djus ds iz;kl 

dks mis{kk ,oa mrkoykiu ugha ekuk tk ldrkA 

¼ii½ {kfriwfrZ dk vkadyu & e`rd dh vk;q 40 ls 50 o"kZ ds chp ekurs gq, vkSj ,d 

fuf'pr osru gksus ds rF; dks /;ku esa j[krs gq, Hkfo"; dh laHkkouk esa 25 izfr'kr 

vk; dks tksM+k x;k & nwljh vuqlwph ds vuqlkj 15 dk xq.kkad ykxw fd;k x;k vkSj 

vf/kfu.kZ; esa rn~uqlkj la'kks/ku fd;k x;kA  34  65 

Sections 166 and 169 – (i) Territorial jurisdiction of Claims Tribunal –  Finding 

recorded by Tribunal that mere fact that the Insurance Company got an office 

within the jurisdictional limits of the Tribunal at Nainital, could not confer 

jurisdiction on it and accordingly, dismissed the claim application – Not found 

correct. 

 (ii) Claims Tribunal – Obliged to decide the question of jurisdiction at the 

threshold.  

/kkjk,a 166 ,oa 169 & (i) nkok vf/kdj.k dk izknsf'kd {ks=kf/kdkj & vf/kdj.k }kjk 

vafdr fu"d"kZ fd ek= bl rF; ds vk/kkj ij fd chek daiuh dk dk;kZy; uSuhrky 

esa vf/kdj.k ds {ks=kf/kdkj dh lhek ds Hkhrj fLFkr gS] mls {ks=kf/kdkj izkIr ugha gksxk 

vkSj rnuqlkj nkok vkosnu fujLr dj fn;k – lgh ugha ik;k x;kA 

(ii)  nkok vf/kdj.k & vkjEHk esa gh {ks=kf/kdkj ds ç'u dks fujkd`r djus ds fy, ck/; 

gSaA     35  67 
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Sections 168 and 174 – Disbursement of award – Tribunal has no power to 

direct the owner of offending vehicle to furnish bank guarantee for the sum 

deposited by insurance company and to refuse to disburse the award amount to 

claimants till such security is furnished. 

/kkjk,a 168 ,oa 174 & vokMZ jkf'k dk forj.k  & vf/kdj.k dks vk{ksfir okgu ds 

Lokeh dks chek daiuh }kjk tek dh xbZ vokMZ jkf'k ds fy, cSad xkjaVh çLrqr djus 

dk funsZ'k nsus vkSj ,slh izfrHkwfr çLrqr fd, tkus rd nkosnkjksa dks vokZM jkf'k forfjr 

djus ls bUdkj djus dk vf/kdkj ugha gS 36  71 

Section 173 – Defence of owner of the vehicle – Burden of proof was on the 

appellant to prove that there was no fault of appellant in the accident. 

/kkjk 173 & okgu Lokeh dh izfrj{kk &  lcwr dk Hkkj vihykFkhZ ij Fkk fd og 

izekf.kr djs fd mldk nq?kZVuk esa dksbZ nks"k ugha Fkk  37  73 

Sections 185, 203, 204 and 205 – (i) Liability of Insurance Company – 

Insurance company is not liable to pay compensation as terms and conditions of 

policy were breached. 

(ii) Driving by drunken person – The amount and extent of consumption of 

alcohol in blood need not be established for determining liability. 

(iii) Nature of evidence – Proceedings initiated u/s 166 is civil in nature and has 

to be decided on the basis of preponderance of probabilities. 

/kkjk,a 185] 203] 204 ,oa 205 & (i) chek dEiuh dk nkf;Ro &  chek dEiuh izfrdj 

nsus gsrq nkf;Rok/khu ugha D;ksafd ikWfylh ds fuca/kuksa ,oa 'krksZ dk Hkax gqvk FkkA  

(ii) efnjk lsou fd;s gq, O;fDr }kjk okgu pykuk & nkf;Ro fu/kkZj.k gsrq jDr esa 

efnjk dh ek=k ,oa lsou dh lhek dks LFkkfir djuk vko';d ugha gSA  

(iii) lk{; dh izd̀fr & /kkjk 166 ds varxZr lafLFkr dh xbZ dk;Zokgh flfoy izd̀fr dh 

gS ,oa bls laHkkO;rk dh izcyrk ds vk/kkj ij fofuf'pr djuk gksxkA *38 

 75 

NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 1985 

Lokid vkS"kf/k vkSj eu%izHkkoh inkFkZ vf/kfu;e] 1985 

Sections 8(c), 21, 29, 42, 50 and 67 – (i) Search and seizure of contraband 

substance –Evidence of independent punch witness is found reliable – Sampling 

of contraband and transmission of sample to chemical analyst process was found 

free from any doubt. 
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(ii) Plea of non-compliance of section 42 – Section 42 of the Act governs 

searches and seizures in buildings, conveyances and enclosed places – When 

search and seizure is conducted at a public place, section 43 of the Act applies 

and not section 42(2).  

(iii) Non-compliance of section 50 – Seizure was not effected during personal 

search of accused – There was no requirement for the seizing officer to act under 

the provision of section 50. 

(iv) No recovery from possession of co-accused, effect. 

/kkjk,a 8¼x½] 21] 29] 42] 50 ,oa 67 & (i) izfrf"k) inkFkZ dh ryk'kh vkSj tCrh & 

ryk'kh vkSj tCrh dh çfØ;k leLr lansgksa ls eqä Fkh & izfrf"k) inkFkZ dk uewuk 

ysuk vkSj jklk;fud fo'ys"kd dks uewuk Hkstus dh çfØ;k fdlh Hkh lansg ls eqä ikbZ xbZA 

(ii) /kkjk 42 ds vikyu dk vfHkokd~ & vf/kfu;e dh /kkjk 42 Hkouksa] izog.k vkSj 

ifjosf"Vr LFkkuksa esa ryk'kh vkSj tCrh dks 'kkflr djrh gS & tc lkoZtfud LFkku ij 

ryk'kh vkSj tCrh dh tkrh gS] rks vf/kfu;e dh /kkjk 43 ykxw gksrh gS u fd /kkjk 42¼2½A 

(iii) /kkjk 50 dk vikyu & tCrh vfHk;qDr dh O;fäxr ryk'kh ds nkSjku ugha dh 

xbZ & tCrh vf/kdkjh ds fy, /kkjk 50 ds çko/kku ds varxZr dk;Z djus dh dksbZ 

vko';drk ugha FkhA 

(iv) lg&vfHk;qDr ds vkf/kiR; ls dksbZ tCrh ugha] çHkkoA 39  76 

NEGOTIABLE INSTRUMENTS ACT, 1881 

ijØkE; fy[kr vf/kfu;e] 1881 

Section 138 – Dishonor of cheque – No averments in the complaint that 

respondent was sole proprietor – Firm was not arrayed as a respondent also – 

Complaint was held to be not maintainable.  

/kkjk 138 & pSd dk vuknj.k &  ifjokn esa dksbZ vfHkdFku ugha fd izR;FkhZ QeZ dk 

,dek= Lokeh Fkk & QeZ dks izR;FkhZ ds :i esa la;ksftr Hkh ugha fd;k x;k & ifjokn 

iks"k.kh; ugha ekuk x;kA  *40  79 

Sections 138 and 142 – Dishonour of cheque – Amendment in pleadings – 

Permissibility. 

/kkjk,a 138 ,oa 142 & pSd dk vuknj.k & vfHkopuksa esa la'kks/ku & vuqKs;rk A

 41  80 

NOTARIES ACT, 1952 

uksVjh vf/kfu;e] 1952 

Section 8 – (i) Proof of due execution of notarized Will – Appreciation. 
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(ii) Proof of notarized document – A notarized document is not presumed to be 

proved without examining the notary. 

/kkjk 8 & (i)  ukssVjhdr̀ olh;r ds lE;d~ fu"iknu dk lcwr & ewY;kaduA 

(ii)  uksVjhdr̀ nLrkost dk izek.ku & uksVjh dk ijh{k.k fd;s fcuk uksVjhd̀r nLrkost 

ds izekf.kr gksus dh mi/kkj.kk ugha dh tkrhA 42  81 

NOTARIES RULES, 1956 

uksVjh fu;e] 1956 

Rule 11(2) and 11(8) – See section 8 of the Notaries Act, 1952. 

fu;e 11¼2½ ,oa 11¼8½ & ns[ksa uksVjh vf/kfu;e] 1952 dh /kkjk 8A 

 42  81 

PREVENTION OF CURRUPTION ACT, 1988 

Hkz"Vkpkj fuokj.k vf/kfu;e] 1988 

Sections 7 and 13 – (i) Proof of demand – Mere possession and recovery of 

currency notes from the accused without any proof of demand would not 

establish offence u/s 7 or 13(1)(d) of the Act. 

(ii) ‘Accept’, ‘receipt’ and ‘obtain’ – Explained. 

/kkjk,a 7 ,ao 13 & (i) ek¡x dk izek.k & ekax ds fdlh izek.k ds fcuk vfHk;qDr dk 

djaslh uksVksa ij ek= dCtk ,oa mlls tCrh vf/kfu;e dh /kkjk 7 vFkok 13(1)(?k) ds 

varxZr vijk/k dks LFkkfir ugha djsxkA 

(ii) ^izfrx`ghr djuk*] ^izkfIr* ,oa ^vfHkizkIr djuk* & le>k, x,A  

 *43  84 

PREVENTION OF MONEY LAUNDERING ACT, 2002 

/ku&'kks/ku fuokj.k vf/kfu;e] 2002 

Sections 2(1)(y), 3 and 44 (1)(b) – Complaint for the offence punishable under 

PMLA – In the absence of the scheduled offence, there cannot be any proceeds 

of crime and if there are no proceeds of crime, the offence u/s 3 of PMLA is not 

made out.  

/kkjk,a 2¼1½¼e½] 3 ,oa 44 ¼1½¼[k½ & /ku&'kks/ku fuokj.k vf/kfu;e ds varxZr n.Muh; 

vijk/k gsrq ifjokn & vuqlwfpr vijk/k dh vuqifLFkfr esa] vijk/k dk vkxe ugha gks 

ldrk gS vkSj ;fn vijk/k dk vkxe ugha gS] rks /ku&'kks/ku fuokj.k vf/kfu;e dh 

/kkjk 3 ds rgr vijk/k xfBr ugha gksrk gSA 44  87 
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SPECIFIC RELIEF ACT, 1963  

fofufnZ"V vuqrks"k vf/kfu;e] 1963 

Sections 5, 34, 38 and 40 – Suit for declaration of title, possession and 

mandatory injunction – Plaintiff was held entitled to receive full amount payable 

in respect of acquisition of suit property. 

/kkjk,a 5] 34] 38 ,oa 40 & LoRo dh ?kks"k.kk] vkf/kiR; vkSj vkKkid fu"ks/kkKk dk okn 

& oknh dks fookfnr laifÙk ds vf/kxzg.k ds laca/k esa Hkqxrku ;ksX; lEiw.kZ jkf'k çkIr 

djus dk vf/kdkjh gksuk fu/kkZfjr fd;k x;kA  45  88 

Section 28 – (i) Application u/s 28 of the Specific Relief Act – Whether the 

execution Court has jurisdiction to deal with the application(s) for recession of 

contract or for extension of time to deposit the balance sale consideration?  

(ii) Application u/s 28 of Specific Relief Act for recession of contract or for 

extension of time – Parameters for deciding such application explained. 

(iii) Application u/s 28 (1) of Specific Relief Act – Such application must be 

decided as an application in the original suit wherein the decree was passed even 

though the suit has been disposed of.   

/kkjk 28 & (i) fofufnZ"V vuqrks"k vf/kfu;e dh /kkjk 28 ds varxZr vkosnu & D;k 

fu"iknu U;k;ky; dks lafonk fo[kafMr djus ;k 'ks"k foØ; izfrQy tek djus ds 

fy, le; dk foLrkj djus gsrq izLrqr vkosnu dh lquokbZ dk {ks=kf/kdkj gS\  

(ii) lafonk ds fo[k.Mu ;k le; ds foLrkj ds fy, fofufnZ"V vuqrks"k vf/kfu;e dh 

/kkjk 28 ds varxZr vkosnu & ,sls vkosnu dks fujkd`r djus gsrq ekin.M le>k, 

x,A 

(iii) fofufnZ"V vuqrks"k vf/kfu;e dh /kkjk 28 ¼1½ ds varxZr vkosnu & ,sls vkosnu 

dks ,sls ewy okn ftlesas fMØh ikfjr dh tk pqdh gS] esa izLrqr vkosnu ds :i esa 

fujkdr̀ fd;k tkuk pkfg, Hkys gh ewy okn fujkd`r gks pqdk gksA   

 46  89 

Sections 31, 34 and 38 – (i) Suit for cancellation of sale deed – Burden of proof   

(ii) Effect of delay in registration of sale deed – In case of deficiency in stamp 

duty, document will remain in custody of registration authorities until remaining 

stamp duty and penalty is paid.  

(iii) Presumption – Registered Sale deed. 

(iv) Effect of minority of plaintiff at the time of execution of sale deed – Minority 

of plaintiff would not affect the validity of sale deed.  
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/kkjk,a 31] 34 ,oa 38 & (i) foØ; foys[k ds jídj.k ds fy, nkok & izek.k dk Hkkj  

(ii) foØ; foys[k ds iathdj.k esa foyEc dk çHkko & LVkEi MîwVh esa deh gksus dh 

n'kk esa nLrkost iathdj.k çkf/kdkjh ds vkf/kiR; esa jgrk gS tc rd fd 'ks"k LVkEi 

MîwVh vkSj 'kkfLr dk Hkqxrku ugha dj fn;k tkrkA 

(iii) mi/kkj.kk – iathdr̀ foØ; foys[kA  

(iv) foØ; foys[k ds fu"iknu ds le; oknh dh vo;Ldrk dk izHkko – oknh dh 

vo;Ldrk foØ; foys[k dh oS/krk dks izHkkfor ugha djsxh A47  92 
Sections 31, 34 and 38 – Suit for declaration and injunction – Undivided 

property –Purchaser can be restrained by decree of injunction acting in 

derogation of the property rights of co-owners until and unless partition takes 

place. 

/kkjk,a 31] 34 ,oa 38 & ?kks"k.kk vkSj fu"ks/kkKk dk okn & vfoHkkftr laifÙk & ,sls 

Øsrk dks fu"ks/kkKk dh fMØh ds ek/;e ls foHkktu gksus rd lg&Lokfe;ksa ds laifÙk 

vf/kdkjksa dk guu djus ls jksdk tk ldrk gSA  48  96  

Section 34 – Power of attorney – Revocation of.   

/kkjk 34 & eq[rkjukek & izfrlagj.kA 49(ii)  97 

Section 34 – (i) Priority of rights – Two sale deeds were executed with respect 

to the same land – In such a clash, the previous sale deed shall prevail over the 

latter sale deed. 

(ii) Limitation – Limitation for cancellation of sale deed is 3 years but no suit 

for such cancellation is required as sale deed is void in itself.  

/kkjk 34 & (i) vf/kdkjksa dh ojh;rk & ,d gh Hkwfe ds laca/k esa nks foØ; foys[k 

fu"ikfnr fd;s x;s & ,sls fojks/k dh fLFkfr esa iwoZorhZ foØ; foys[k i'pkr~orhZ foØ; 

foys[k ij vfHkHkkoh gksxkA   

(ii) ifjlhek & foØ; foys[k ds jn~ndj.k ds fy, le; lhek 3 o"kZ gS ijUrq jn~ndj.k 

gsrq okn dh vko';drk gh ugha gS D;ksafd foØ; foys[k vius vki esa 'kwU; gSA

 50  101 

SUCCESSION ACT, 1925 

mRrjkf/kdkj vf/kfu;e] 1925 

Section 67 – See section 68 of the Evidence Act, 1872 and section 67 of the 

Bharatiya Shakshya Adhiniyam, 2023. 

/kkjk 67 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk 68 ,oa Hkkjrh; lk{; vf/kfu;e] 2023 

dh /kkjk 67A 14  28 
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TRANSFER OF PROPERTY ACT, 1882 

lEifRr varj.k vf/kfu;e] 1882 

Section 48 – See section 34 of the Specific Relief Act, 1963. 

/kkjk 48 & ns[ksa fofufnZ"V vuqrks"k vf/kfu;e] 1963 dh /kkjk 34A 

 50  101 
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EDITORIAL 

Esteemed readers,  

 This year, the JOTI Journal has entered its glorious 31 years of publication. 

I am proud to present the first edition of the Year 2025 by making mention of one 

of the most key programmes of the Academy; the Conference of the Principal 

District & Sessions Judges held on 18th and 19th January, 2025 in the Academy. 

This prestigious two day Conference was inaugurated by Hon’ble Shri Justice 

Abhay S. Oka, Judge, Supreme Court of India. My Lord graced the Conference and 

addressed the participants on the subject – Dynamic Role of District Judiciary as 

Custodian of Fundamental Rights.  

 I would like to mention that Justice Oka’s address serves as a clarion call 

for all stakeholders in the legal system; Judges, lawyers, scholars, and 

policymakers, to work collectively towards a more just and equitable society. His 

emphasis on judicial accountability, inclusivity and ethical governance reinforces 

the idea that the judiciary must evolve in tandem with society while remaining the 

ultimate guardian of constitutional principles. As we navigate the complexities of 

the modern legal landscape, his words remind us of the indispensable role of justice 

in shaping a fair and progressive nation.  

 In this Conference, we have also inaugurated the public viewing of the         

e-JOTI Journal. The Academy has been increasingly receiving e-mails and requests 

for broader access to this valuable resource of knowledge. Taking stride of the 

same, our Governing Council under the aegis of Hon’ble the Chief Justice decided 

to open the Journal for public viewing which was until now, an in-house 

Publication, exclusive to the Judges of Madhya Pradesh. We are confident that with 

this initiative, the Academy shall enhance the legal knowledge of all its 

stakeholders. This Conference was also presided over by Hon'ble Shri Justice 

Suresh Kumar Kait, Chief Justice, High Court for Madhya Pradesh, Hon'ble Shri 

Justice Sushrut Arvind Dharmadhikari, Chairman of the Academy and other 

Hon’ble Judges of High Court of Madhya Pradesh. 

 In another news, the Academy also conducted Refresher Courses for the 

District Judges (on completion of 5 years of service) and Civil Judges (on 
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completion of 5 years of service). The Academy also conducted online sessions on 

Key issues – relating to cases under the Protection of Women from Domestic 

Violence Act and also Awareness Programme on Sentencing Policy, Presumption 

under different laws and importance of accused statement.  

 Apart this, Academy also conducted Special Workshop for Advocates at 

Principal Seat Jabalpur and also Bench at Indore. It is worth mentioning that the 

Academy has also been conducting the ECT programmes for various stakeholders 

under the aegis of the e-committee of Supreme Court of India.  

 At this juncture, it is fitting to acknowledge the spirit of Republic Day, 

which we have recently celebrated. It is a day that reminds us of our constitutional 

commitments and democratic ideals. Republic Day is a celebration of the principles 

that define India’s governance, including justice, liberty, equality and fraternity. It 

is a day to reaffirm our collective responsibility to uphold these ideals and the 

judiciary plays an indispensable role in ensuring that these values are not only 

preserved but also strengthened. Justice Oka’s vision aligns with the spirit of this 

National Day, reinforcing the need for an independent judiciary that serves as the 

guardian of constitutional morality and social justice. 

 In this edition, we are publishing the guidelines related to termination of 

pregnancy as issued by the Hon’ble High Court In Reference (Suo Motu) v. The 

State of Madhya Pradesh and ors., dated 20.02.2025. Furthermore, the larger 

bench of High Court of Madhya Pradesh has settled the law pertaining to mutation 

by the revenue authorities on the basis of Will in an order passed on 14.02.2025 in 

Anand and ors. v. State of Madhya Pradesh. I implore our readers to equip 

themselves with this settled position. 

 As I close, I would like to request all our readers to kindly send your legal 

queries, articles and suggestions. I look forward to your contribution.  

Best Wishes, 

Krishnamurty Mishra  

Director  

  PART – I 
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  PART – I 

PAR T –  I OUR LEGENDS 

HON’BLE SHRI JUSTICE S.K. JHA 

13TH CHIEF JUSTICE, HIGH COURT OF MADHYA PRADESH 
 

 In this edition, OUR LEGEND is Hon’ble Shri 

Justice Sushil Kumar Jha, the esteemed Chief Justice of 

Patna High Court, who was appointed as the 13th Chief 

Justice of the Madhya Pradesh High Court. 

 Born on 15th December, 1931, Justice Jha embarked 

on his legal career with dedication and determination. He 

was enrolled as an Advocate of the Patna High Court on  

14th August, 1955. With a sharp legal mind and a deep 

understanding of civil and writ matters, he quickly made a 

name for himself in the legal profession. His expertise and hard work led to his 

appointment as Government Pleader on 12th April, 1971. 

 Justice Jha’s journey in the judiciary began when he was appointed as an 

Additional Judge of the Patna High Court on 12th April, 1973. His tenure was 

marked by keen legal insight and fair judgments, earning him the position of a 

Permanent Judge of the Patna High Court on 31st January, 1975. His capabilities 

did not go unnoticed and he was entrusted with greater responsibilities, serving as 

the Acting Chief Justice of the Patna High Court from 2nd January, 1988 to   30th 

April, 1988. Following this, Shri Justice Dipak Kumar Sen was appointed as the 

Chief Justice of the Patna High Court. 

 On 19th October, 1989 Justice Jha was appointed as the Chief Justice of the 

Patna High Court. His tenure in this esteemed position was brief, as he was soon 

called to serve as the Chief Justice of the Madhya Pradesh High Court. He took his 

oath of office on 27th October, 1989 marking the beginning of a new chapter in his 

distinguished career. 

 Justice Jha’s appointment as Chief Justice of the Madhya Pradesh High 

Court was a moment of pride and celebration. He was felicitated in a grand ovation 

held on 7th November, 1989. During the event, Senior Judge of the Madhya Pradesh 

High Court, Shri Justice B.C. Varma, extended a warm welcome, highlighting the 

rich traditions and cultural diversity of the State. Justice Varma acknowledged the 

significant role played by Chief Justices and different High Courts in shaping the 
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judicial landscape of Madhya Pradesh. He expressed confidence that Justice Jha’s 

leadership would further strengthen the judiciary and bring lasting contributions to 

the legal system. 

 Justice Jha took over his new role at a time when society was undergoing 

rapid transformations and the judiciary was expected to uphold stability and the rule 

of law. He recognized the immense responsibility that came with his position, 

stating:  

“The confidence of the people in the judiciary has to be maintained 

at all costs, as it is this confidence which goes a long way in 

accelerating the progress of the State.” 

 His words resonated with the legal community, as he emphasized the 

indispensable relationship between the Bench and the Bar. Justice Jha firmly 

believed that the judiciary could not function effectively without the cooperation of 

the legal fraternity. In his ovation reply, he stated:  

“The two wings of the judiciary are equally important – the Bench 

and the Bar. But for the co-operation of the Bar, the Bench cannot 

function smoothly and without the courtesy being extended to the 

Bar, the Bench is bound to collapse.” 

 Justice Sushil Kumar Jha’s journey from a young Advocate to the            

Chief Justice of two esteemed High Courts is a testament to his dedication, legal 

brilliance and unwavering commitment to justice. His career was shaped by 

integrity, fairness and an unrelenting pursuit of legal excellence. He carried forward 

the legacy of his father, Late Shri Laxmikant Jha, who had also served as the Chief 

Justice of Patna High Court. 

 In his concluding remarks at the ovation, Justice Jha humbly stated: 

 “I shall discharge my duties without ambition, envy or revenge, with 

no desire for self-aggrandizement. For the time being, I shall rest at 

that, leaving it to you all to judge my performance in due course.” 

 Justice Jha’s remarkable journey serves as an inspiration to the legal 

fraternity. His contributions to the judiciary, his commitment to justice and his 

emphasis on cordial relationships between the Bench and the Bar will always be 

remembered as a guiding light for future generations of legal professionals. His 

Lordship passed away on 16th December, 1993, leaving behind a legacy of fairness 

and judicial excellence that continues to inspire the legal community. 

•  
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DYNAMIC ROLE OF DISTRICT JUDICIARY AS 

CUSTODIAN OF FUNDAMENTAL RIGHTS 

Good morning and Namaskar, 

 It's a great privilege to be here again. As the convenor of the programme 

mentioned, I was here in 2021. 

 Hon’ble Shri Justice Suresh Kumar Kait, Chief Justice of the High Court of 

Madhya Pradesh, Hon’ble Justice Dharmadhikari, Chairman of the Governing 

Council of this Academy, Sisters and Brothers of the Madhya Pradesh High Court, 

Director of  Judicial Academy, District Judges and Civil Judges, who are physically 

present, as well as those who have joined online.  

 Since 2004, I have been a regular visitor to various Judicial Academies. I 

remember that in 2004, I addressed not exactly a Judicial Academy, but in those 

days, Maharashtra had a Judicial Officers Training Institute in Nagpur. When I was 

posted at the Nagpur Bench, I had my first opportunity to interact with Judicial 

officers of the State and addressed them on a particular topic. Thereafter, I have 

regularly visited Judicial Academies in Maharashtra, Karnataka, some other States 

and the National Judicial Academy. 

 I started my practice in the District Court in 1983. My father was a District 

Court practitioner. After two years, I shifted to the High Court and therefore, I have 

witnessed the transformation of the Judiciary over the years. The Judiciary has 

undergone a significant transition. 1983 was a long time ago – more than 42 years 

back. There are two major transitions that I have noticed, which I must share with 

you. 

 The first transition is that the Judiciary has become more inclusive. Young 

Lawyers from all castes and religions have started joining the Judiciary. One very 

important change I have observed is the increasing number of women judges. When 

we initiate the process of appointing Civil Judges, almost all States now, have more 

than 50% women among Civil Judges. This is a remarkable change. Two years ago, 

I addressed 300 Judicial Officers at the Bihar State Judicial Academy and about 

60% of them were women. 

  

 

1 Text of the address delivered by Hon’ble Shri Justice Abhay S. Oka, Judge, Supreme Court of 

India, in the Academy on the subject, “Dynamic Role of District Judiciary as Custodians of 

fundamental rights” at the inaugural event of the Conference of Principal District & Sessions Judges 

on 18th January, 2025. 
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 The second transition is that Judges now receive a much better pay scale and 

perks. I remember that when I started practicing, even a District Judge could not 

afford to buy a two-wheeler. Today, things have changed completely for the 

Judiciary. 

 A few days ago, I was in a meeting with senior IAS officers and Secretaries 

of the Government of India for the selection of Tribunal Members. After our work 

was over, we were having tea and one of the senior Secretaries of the Government 

of India raised an issue. He said, "sir, I want to raise one point." I asked, "what is 

the issue?" He said, "A young lawyer who enters the Judiciary at the age of 26 or 

27 receives a take-home salary of around Rs.93,000 or Rs.94,000 after deducting 

income tax, in addition to perks such as a driver’s allowance, education allowance 

for children, free accommodation, petrol reimbursement and medical 

reimbursement. Meanwhile, a newly joined IAS or IPS officer has a pay package 

of only Rs.79,000 to Rs. 80,000 despite undergoing rigorous training and facing 

tough civil service examinations. Why this disparity?” 

 My response was that Judges play a completely different role. You cannot 

compare the role of a Judge with that of a civil servant. This change is for the better. 

 As Chief Justice of the Karnataka High Court, I used to receive requests from 

Judicial officers seeking permission to acquire vehicles. I was astonished. Of 

course, in Karnataka, Judicial officers have access to a credit society that provides 

vehicle loans at very low interest rates. I was happy to see applications from Civil 

Judges and senior Civil Judges requesting permission to buy cars. This is a 

significant transition. 

 In 1983, when I entered the Judiciary, no one was in a position to buy a       

two-wheeler. Today, this has changed for the better. With better pay scales and 

improved perks, a greater responsibility is placed upon us. Since we no longer have 

complaints about our salaries and facilities, we are expected to deliver better quality 

justice. That is the minimum expectation from us. 

 Today's topic is an interesting one: The Dynamic Role of the District 

Judiciary as Custodians of Fundamental Rights. 

 Recently, we celebrated a significant event; the acceptance of the final draft 

of the Constitution 75 years ago, on November 26, 1949. I was invited to address 

law students and Judicial Officers on this topic. 

 When I became a Judge of the Bombay High Court, I realized that the real 

Judiciary in our country is our trial and District Judiciary. As I grew older as a 

Judge, I felt that we were neglecting our District Judiciary. 
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 For those who follow judgments of the Bombay High Court, you may 

remember that Chief Justice Mohit Shah constituted a Special Bench, which I 

presided over for five years. That Bench dealt with infrastructure in trial and district 

courts. We passed several orders, including directions for providing security to 

judges, among others. These orders ran into hundreds of pages. 

 In 2006, I presided over regular second appeals under Section 100 of CPC. 

With the help of an organization and one of the Registrars, we conducted a study 

on how civil suits travel through the Judicial system. The study, though broad and 

conducted without modern digital tools, revealed that: 

• After a judgment is passed by the District Court in an appeal u/s 

96, only 70% of litigants proceedes to the High Court by way of 

a second appeal. 

• After the second appeal is decided, only 60% of litigants take their 

case to the Supreme Court. 

 In other words, 30% of litigants accepted the District Court's decision as final. 

They may have done so due to financial constraints or other reasons, but the fact 

remains that, even then, a significant percentage of litigants did not pursue their 

cases further. 

 When I was posted in Karnataka as Chief Justice, I took my oath during the 

vacation. My first administrative order was that in the Karnataka Judiciary, no court 

should be referred to as a “lower court” or “subordinate court.” 

 Although Chapter 6 of Part VI of the Constitution is titled “Subordinate 

Courts”, I issued an order stating that in Karnataka: 

• No judge should be referred to as a “Lower Court” Judge. 

• Instead of “Lower Court Record (LCR)”, we should use “Trial 

Court Record.” 

• Instead of “Subordinate Courts”, we should use “Trial Courts” or 

“District Courts.” 

 This is important because every court, from the Supreme Court to the civil 

court, exists because of the Constitution of India. 

 It is incorrect to label only the Supreme Court and High Courts as 

“Constitutional Courts.” The Constitution provides the foundation for Civil Courts, 

District Courts and Sessions Courts. 

 I have emphasized in many Judicial Academies that District Courts are also 

Constitutional Courts because they derive their authority from the Constitution, 

effective from 26th January, 1950. 



JOTI JOURNAL – FEBRUARY 2025 – PART I 14 

 Even in the Supreme Court, I passed a Judicial Order to discontinue the term 

LCR (Lower Court Record) and replace it with TCR (Trial Court Record). 

 A crucial question we must ask ourselves is: 

Have we fulfilled the expectations of the common man from the 

judiciary in independent India? 

 My personal view, which I have shared on various platforms, is that we have not. 

 I have stated on various platforms that we have not been able to fulfill the 

expectations of the common man from the Judiciary in Independent India. The 

Judiciary, established under the Constitution, has not always addressed the 

concerns of the common people effectively. One of the mistakes we committed, 

this is my personal view and may not be correct, is that when discussing the 

Judiciary or Justice Delivery System, we primarily focused on High Courts and the 

Supreme Court. We never seriously discussed our Trial and District Judiciary, 

which was a significant oversight. Consequently, over the past 75 years, our Trial 

and District Judiciary have faced neglect. As the Chief Justice rightly pointed out, 

these are the courts of the common man. The common man has to approach these 

courts for justice. 

 I often cite an example under the Indian Succession Act, which provides for 

the grant of a succession certificate. A common person, such as a woman who has 

lost her husband, may need access to her deceased husband’s pension or bank 

account. To do so, she must approach a Civil Court to obtain a succession 

certificate. This is a type of litigation where there is no alternative but to seek 

Judicial intervention. Several similar instances highlight the significance of Trial 

and District Courts in delivering justice to the common man. Therefore, the 

common man has great expectations from our Civil Courts and District & Sessions 

Courts, believing they will provide justice. 

 In the context of the Constitution and Fundamental Rights, all of us, 

especially Judges, must understand the ethos of our Constitution. Article 51A, a 

newly introduced provision, explicitly states that it is the duty of every citizen of 

India to respect not only the Constitution but also its ideals. The scheme of the 

Constitution mandates that we not only respect but also follow these ideals. To 

comprehend these ideals, one need not read the entire Constitution; the Preamble 

itself is sufficient. It encapsulates four fundamental ideals: justice, liberty, equality 

and fraternity. Additionally, two significant terms appear in the Preamble —

Socialist and Democratic Republic. Later, the word "secular" was added, making 

socialism and secularism two of the most critical principles in our Constitution. 

While secularism is a part of the Constitution’s basic structure, all these ideals; 
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secularism, socialism, justice, liberty, equality and fraternity form the foundation 

of our legal framework. 

 When we speak of liberty and justice, we must also consider Fundamental 

Rights. Today, the right to justice can be considered an implicit part of Article 21, 

which guarantees the right to life with dignity. The right to justice is not limited to 

cases involving offences; even victims have the right to justice. Therefore, these 

constitutional ideals must be respected and implemented by Judges in their role as 

custodians of justice. 

 We are currently in an era where technology plays a crucial role in the Judicial 

system. The National Judicial Data Grid is one of the best developments in this 

regard. It provides real-time access to Judicial data, reminding us daily of the 

challenges ahead. This morning, I reviewed the National Judicial Data Grid for 

District Judiciary cases in Madhya Pradesh. The total pendency stands at 

approximately 20,32,854 cases, with around 49,000 civil cases and 16 lakh criminal 

cases, four times the number of civil cases. A concerning aspect is that about 133% 

of cases are undated, which I will discuss later. Additionally, 18% of cases are more 

than five years old. However, this percentage is much lower in Madhya Pradesh 

compared to States like Maharashtra and Uttar Pradesh, where the backlog of cases 

older than five years is significantly higher. 

 Examining these figures from the National Judicial Data Grid, clarifies the 

challenges we face. As custodians of fundamental rights, our foremost duty arises 

from Article 14, which ensures equality before the law. One realization I have had 

during my 21 years as a Judge of a constitutional court and 20 years as a lawyer is 

that we have not been able to set our priorities correctly. Should priority be given 

to commercial cases, arbitration cases or cases concerning the common man, such 

as those before Judicial Magistrates or Civil Judges? We have failed to establish a 

clear framework for prioritizing cases. I must take responsibility for not enabling 

our trial and district judiciary to set their priorities effectively. 

 As Judges of the Constitutional Courts, we often order lower courts to decide 

cases within a specific timeframe – six months, nine months or a year – without 

fully understanding the backlog they face. For instance, while rejecting a bail 

application in the Bombay High Court, we would sometimes direct the Sessions 

Court to decide the case within six months, even though charges had not yet been 

framed. Later, when I examined the case data, I realized that while higher courts 

prioritized newly filed cases, older cases remained unresolved, leading to a skewed 

perception of justice. 

 This practice has contributed to the public's belief that those who can afford 

to approach higher courts receive preferential treatment. Fortunately, I had the 
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opportunity to contribute to a Constitution Bench judgment where I explicitly 

addressed this issue. It is imperative that we, as Judges, set our priorities right and 

ensure that the common man’s access to justice is not compromised. 

 I have stated that prioritization of cases should be done only in exceptional 

and very rare cases. When there is a long queue of litigants waiting for justice, we 

cannot arbitrarily pick one case just because the litigant has approached the 

Supreme Court, engaged a successful lawyer and obtained an order. Recognizing 

this concern, the Supreme Court has put an end to such practices, primarily based 

on Article 14, which mandates that every litigant must be treated equally. We 

cannot prioritize cases simply because they involve commercial disputes. I have 

my own reservations about prioritizing commercial cases in a country like India, 

where the poor have a greater need for justice. I have voiced this concern in several 

judicial orders during my tenure in the Bombay High Court and Karnataka High 

Court. 

 It is essential to set our priorities correctly. The fundamental rule should be 

that seniority is respected – older cases must be given priority. This approach aligns 

with Article 14, which protects citizens from arbitrary decision-making. However, 

within this framework, we must also categorize cases that require urgent attention. 

Some Statutes, such as the Negotiable Instruments Act, impose an outer limit for 

resolving complaints. Similarly, matrimonial legislations like the Hindu Marriage 

Act prescribe time limits that courts must adhere to. Apart from these statutory 

obligations, we must identify priority areas based on their broader impact on the 

judicial system and society. 

 One such category that has significantly burdened the Judiciary is the rise of 

matrimonial disputes. Sitting in the Supreme Court, I have handled numerous 

transfer petitions and I have observed a disturbing trend – one matrimonial dispute 

often gives rise to four or five additional cases at the grassroots level. These include 

proceedings for divorce or restitution of conjugal rights (sometimes both), 

complaints u/s 498A of the IPC, claims for maintenance u/s 125 of the CrPC, cases 

u/s 12 of the Domestic Violence Act and even prosecutions under the Information 

Technology Act based on exchanged WhatsApp messages. The impact of a single 

matrimonial dispute is extensive, leading to multiple revisions, appeals, writ 

petitions u/s 482 and 227 of the CrPC and ultimately, a series of cases reaching the 

Supreme Court or High Courts. This category of litigation has the potential to 

overwhelm the Judiciary. 

 Given its wide-ranging consequences, matrimonial litigation should be 

treated as a priority area. A single dispute can affect three families – the husband 

and wife (along with their child, if any), the wife’s family and the husband’s family. 
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The worst sufferer is often the child. Therefore, courts should not only prioritize 

these cases but also make every effort to resolve them at the earliest stage. In my 

experience, the best time to settle a matrimonial dispute is at the initial stage, when 

a fresh case is filed – whether u/s 498A, a maintenance petition, or domestic 

violence proceedings. If Judges intervene early, refer the case to mediation or 

attempt reconciliation, it can prevent prolonged litigation. However, as time passes, 

emotions harden and the dispute becomes a battle of revenge, making settlement 

difficult. In the Supreme Court, we have the advantage that litigants recognize they 

have reached the final forum, which often compels them to compromise. 

Nevertheless, early intervention at the trial court level remains the most effective 

approach. 

 Another critical priority area is criminal litigation, particularly cases where 

the accused is in jail. It is well established that bail matters and Criminal Trials 

involving under trials require immediate attention. Additionally, statutory timelines 

u/s 12 of the Domestic Violence Act and Section 138 of the Negotiable Instruments 

Act must be strictly adhered to. I have communicated to the Chairperson of the Law 

Commission that an amendment to the Negotiable Instruments Act has significantly 

burdened the Judiciary. In any metropolitan city, Magistrates’ courts handle a 

caseload where nearly 50% of cases fall under the Negotiable Instruments Act. A 

fundamentally civil wrong, cheque dishonor, has been converted into a criminal 

offence, imposing an enormous workload on criminal courts. The legislative intent 

behind this amendment was likely to protect commerce, ensuring that dishonoured 

cheques do not disrupt business transactions. However, these cases also present 

substantial opportunities for settlement, which Judicial Magistrates should actively 

encourage rather than merely conducting trials. 

 Another pressing concern is the backlog of criminal trials and bail 

applications. During my tenure in the Bombay High Court, I presided over 

numerous criminal appeals and bail matters. After moving to the Supreme Court, I 

continue to deal with criminal cases, which constitute nearly 50% of my caseload. 

One particularly troubling issue is the acquittal of individuals who have already 

spent long years in jail. I recall a session in the Bombay High Court where, in a 

single sitting, we granted acquittals in 11 or 12 cases where the accused had spent 

12 to 15 years in prison. In these cases, there was no evidence – these were not even 

cases of “benefit of doubt.” This problem persists in the Supreme Court as well. In 

one case, the High Court had reduced a death sentence to life imprisonment, but on 

review, the Supreme Court had to acquit the accused entirely due to a complete lack 

of evidence. 
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 Such instances are deeply concerning. If an innocent person has spent 12 to 

15 years in jail due to wrongful conviction, what recourse does he have? His entire 

life is ruined, his family suffers and he faces social stigma that affects even the 

marriage prospects of his children. The legal principle in India, except in special 

Statutes, is that there is a presumption of innocence until proven guilty. If wrongful 

convictions continue at this scale, a day may come when litigants demand 

compensation from the State for wrongful incarceration. As a Judiciary, we must 

be mindful of this possibility and ensure that justice is swift, fair and does not result 

in such irreversible damage to individuals’ lives. 

 The other day, I visited a Judicial Academy for an interactive session with a 

batch of directly appointed District Judges. During our discussion on handling 

criminal cases, I posed a question to a newly appointed Judicial Officer, a graduate 

from one of the National Law Schools, with an impressive academic record. I asked 

him what his primary role would be when presiding over a criminal trial as a 

Sessions Judge. His immediate response was that his duty was to decide whether 

the accused before him had committed the offence. He used the phrase, “I am called 

upon to decide.” I pointed out that this approach needed to change. 

 When sitting in criminal jurisdiction, our role as Judges is not to determine, 

based on our perceptions, whether the accused has committed an offence. That is 

not our function. Instead, our duty is to examine the evidence on record, assess its 

credibility and decide whether the prosecution has established the guilt of the 

accused beyond a reasonable doubt. We do not engage in hypothetical reasoning 

about whether the accused might have committed the crime. Our judgments must 

be based purely on legal evidence, assessed within the framework of the law. If the 

evidence proves guilt beyond a reasonable doubt, we must convict and impose an 

appropriate sentence. However, if we start speculating – thinking, for instance, that 

witnesses have turned hostile but the accused must have committed the crime – we 

risk engaging in what I call “moral conviction.” In one of my judgments, I 

categorically stated that moral convictions are impermissible in Judicial 

proceedings. Judges must confine themselves strictly to the legal parameters of 

determining guilt and nothing beyond that. 

 During the same session, I discussed bail jurisprudence with the Judges by 

presenting hypothetical cases. A short note was prepared and circulated in advance. 

One of the younger Sessions Judges remarked that he would deny bail in a 

particular case. When I asked for his reasoning, he responded, “this man is very 

influential and I am sure that all the witnesses will turn hostile. At the very least, I 

will ensure that he remains in jail for a few years before he eventually gets out.” I 

immediately pointed out that this approach was entirely incorrect. Judges must 
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understand why undertrials are detained in prison. The law on bail is well-settled 

with clear parameters laid down by the Supreme Court and High Courts, beginning 

with the famous verdict of Justice Krishna Iyer. 

 When dealing with bail applications, extraneous considerations must not 

influence decisions. If, based on legal principles, a person is entitled to bail, it is 

the Judge’s duty to grant it. Denying bail for irrelevant reasons amounts to a 

violation of the fundamental right under Article 21. There is a misconception that 

some Judges are "liberal" in granting bail, but I strongly disapprove of this 

characterization. There is no such thing as a liberal approach to bail – there is only 

a legal approach. The correct perspective should be that a judge strictly follows the 

law laid down by the Supreme Court and High Courts when adjudicating bail 

matters. 

 Today, particularly in a vast State like Madhya Pradesh, the pendency of 

cases before Judicial Magistrates is overwhelming. Magistrates do not only handle 

criminal trials but also cases u/s 125 CrPC (maintenance), Domestic Violence Act 

cases and many other categories of litigation. As a result, we have a situation where 

charge sheets are filed for offences triable by Magistrates, involving 25 to 35 

witnesses and yet accused persons are unable to secure bail even from the             

High Court. They are forced to approach the Supreme Court. 

 When discussing constitutional obligations, we must not assume that 

enforcing Article 21 is solely the responsibility of Supreme Court and High Court 

Judges. The enforcement of fundamental rights begins at the level of Magistrates 

and Sessions Judges. Trial Court Judges have the primary responsibility of ensuring 

that fundamental rights are upheld. They conduct trials and must do so in a fair 

manner – ensuring that the prosecution has a full opportunity to present its 

evidence, while also safeguarding the rights of the defense. Conducting a trial in a 

fair manner is an implicit requirement under Article 21. It is in Trial Courts – the 

courts of Magistrates and District Judges – that the most valuable constitutional 

rights are given effect. 

 I always encourage young Judicial Officers to read the debates of the 

Constituent Assembly, particularly the discussions on fundamental rights. These 

debates provide insight into why fundamental rights were considered essential.    

Dr. Ambedkar, in particular, made a compelling case for their necessity. Judges 

must internalize this understanding to appreciate the weight of their responsibility 

in enforcing these rights. 

 Our country has a proud tradition of conducting fair trials, even in the most 

serious cases. A striking example is the trial of Ajmal Kasab, where the Bombay 

High Court appointed a highly competent criminal lawyer as an amicus curiae to 
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ensure that he received a fair trial. This commitment to fairness distinguishes our 

legal system from those of other countries. While some nations are praised for their 

efficiency in disposing of commercial and arbitration matters, their criminal justice 

systems lack the fundamental principles of a fair trial. In some jurisdictions, a police 

allegation is virtually accepted as gospel truth by the courts. India, however, 

upholds a higher standard – one that ensures justice is not only done but is seen to 

be done. This is a principle we must continue to uphold. 

 Our country upholds the principle of a fair trial, which is a constitutional 

concept. It is essential to remember that a fair trial must be fair not only to the 

accused but also to the prosecution. When we sit in Court, we are dealing with an 

offence that has been committed, meaning there is a victim or in cases of murder, 

legal representatives of the victim. Our duty as Judges is to enforce the law, 

ensuring justice is done not just for the accused but also for society. If there is no 

evidence, it is our duty to acquit the accused, but if legally permissible evidence 

proves guilt, we must ensure the accused is adequately punished. The rights of 

society are also involved, and therefore, we must exercise caution while conducting 

trials. 

 One critical area I have emphasized in Judicial Academies is the recording of 

Statements u/s 313 of the CrPC. I have observed numerous cases in High Courts 

and the Supreme Court where judges commit errors in this regard. The purpose of  

Section 313 statement is to ensure that every circumstance appearing in evidence 

against the accused is put before him in a language he understands. Many accused 

individuals may not comprehend the language of the court, particularly if they come 

from another State. This step is one of the most important aspects of a trial and 

cannot be neglected. I have seen cases where, after 20 years, while sitting in the 

Supreme Court or High Court, we find that key aspects of a witness's testimony – 

on which the conviction was based – were never put to the accused. At that stage, 

this defect, although it goes to the root of the matter, becomes difficult to remedy. 

After such a long period, we cannot simply remand the case and ask the accused to 

answer circumstances related to an incident that happened 25 years ago. Such 

inadvertent mistakes, often committed due to pressure, lead to acquittals and 

undermine justice. Victims have a fundamental right to ensure justice is done, just 

as the accused has the fundamental right to a fair trial. 

 Another important function of Principal District Judges (PDJs) is conducting 

jail visits. Effective jail visits provide invaluable learning experiences. As 

Chairperson of the Maharashtra Legal Services Authority, I made it a point to visit 

all central prisons. Initially, I announced my visits a few days or a week in advance. 

However, I soon realized this was a mistake because authorities had time to prepare 
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and conceal irregularities. To address this, I adopted a different approach – 

conducting surprise visits with only two to three hours notice. This led to eye-

opening experiences. In one prominent jail, where many freedom fighters, 

including Mahatma Gandhi, had been detained, the inmates operated a radio station. 

During my visit, they invited me for an interview, which I accepted. As I toured the 

facility, a life convict – who had interviewed me earlier – began following me 

despite repeated warnings from jail officers to stay back. Realizing he had 

something important to say, I asked the jail superintendent to bring him forward. 

To my surprise, he made a single statement: "Sir, the jail officer walking with you 

on your right is the most corrupt officer here." Upon making discreet inquiries, I 

found his claim to be true. Such revelations highlight the significance of jail visits. 

 Lawyers assigned to visit jails for legal aid are responsible for filing bail 

applications and providing legal assistance to inmates. However, the effectiveness 

of this legal aid can only be gauged through direct observation. A recent judicial 

Bench, headed by Justice G.W., rightly observed that while providing legal aid to 

the poor is our duty, the legal aid itself should not be poor in quality. I have 

expressed the same sentiment differently, stating that if there is a Constitutional 

Right to legal aid, it must be quality legal aid. Today, we face a scenario where 

lawyers, particularly in legal aid cases, often do not cross-examine witnesses at all. 

Therefore, I urge PDJs to actively participate in legal aid oversight. They should 

take their District Legal Services Authority officials on surprise visits to jails to 

assess the effectiveness of legal aid. Only through such initiatives we can ensure 

that inmates receive the legal support they are entitled to under the Constitution. 

 Moving to the broader role of PDJs, I particularly enjoy addressing newly 

appointed Civil Judges. Judicial Academies in Maharashtra and Karnataka have 

standing instructions to inform me when a new batch arrives so that I can interact 

with them. One common grievance among Junior Judges is that their PDJs do not 

treat them well, refuse to give them appointments and fail to treat them with dignity. 

My response to them is always different. I tell them that I have spent 21 years in 

the Judiciary and throughout my career, I have learned not only from great Judges 

but also from observing negative examples – how one should not behave. I advise 

young Judges, particularly those in their mid-20s, to remember how they were 

treated by their PDJs so that when they eventually become PDJs themselves, they 

do not repeat those mistakes. 

 It is crucial to understand that all Judges, whether of civil courts, district 

courts or Constitutional Courts, belong to the same Judicial System. No Judge 

should be addressed as a Judge of a "lower" or “subordinate” court. The only 
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difference between a PDJ and a newly appointed Civil Judge is seniority. A PDJ 

has gained experience over time, but he is not a "superior officer." Instead, he is the 

head of a Judicial family. A PDJ should foster open dialogue with junior Judges, 

acting as their guide and mentor. He is the eyes and ears of the High Court, as 

complaints against civil or Sessions Judges ultimately rely on his assessments. 

Therefore, it is crucial that the PDJ functions as a true head of the Judicial family, 

maintaining cordial relationships with all Judges in his district. If this happens, 

Judicial performance will improve significantly and there will be no reason for 

junior Judges to feel mistreated. 

 I recall advice from a retired and highly respected Judge of the Bombay High 

Court, whom I approached for guidance after I was appointed a Judge. 

Transitioning from a lawyer to a Judge is challenging and his counsel stayed with 

me. He emphasized that in different States, Judges responsible for administrative 

oversight are known as Guardian Judges or Administrative Judges, but their duties 

remain the same. His advice was simple yet profound – whenever visiting a District 

or Taluka Court, if the PDJ or any Senior Judge invites you for tea or breakfast at 

his home, never refuse. This gesture holds immense value. Firstly, for the hosting 

Judge, it is a great honour to receive a sitting High Court Judge. Secondly, such 

visits allow one to observe the lifestyle, culture and circumstances of fellow Judges. 

This knowledge can be invaluable in identifying whether any intervention or 

counseling is needed. 

 I extend this advice to PDJs; when visiting Taluka Courts, never hesitate to 

accept invitations from Judicial Officers, whether they are District Judges, Senior 

Civil Judges or Civil Judges. Visiting their homes fosters a bond of mutual respect 

and camaraderie. It also allows PDJs to understand the personal and professional 

environment of the Judges under their jurisdiction. Such interactions create a sense 

of unity, ensuring that Judicial Officers feel supported and valued within the 

system. A strong, supportive Judicial network ultimately enhances the efficiency 

and integrity of the Judiciary. 

 One more word of caution – now that more than 50% of our Civil Judges are 

women, it is our responsibility to ensure that they are treated with the utmost 

respect. We must recognize the unique challenges they face. For example, when I 

was a Member of the Governing Council of the Maharashtra Judicial Academy, we 

observed that nearly half of the new Civil Judges were women. As a result, we 

amended our rules to allow a woman officer with a young child to have her mother 

or mother-in-law stay with her in the Judicial Academy to assist with childcare. 

While women Judicial Officers are equal in every sense, we must acknowledge that 
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societal expectations often place additional burdens on them, requiring them to 

manage both their professional duties and household responsibilities. This reality 

must be kept in mind to create a more supportive working environment. 

 Another critical function of Principal District Judges (PDJs) is their role as 

Chairpersons of the District Legal Services Authority. One of the most neglected 

areas in our legal system is legal literacy. During my tenure as Chairperson of the 

Maharashtra Legal Services Authority, I organized three legal awareness 

campaigns in some of the most backward regions – one in the Naxal-dominated 

area of Chandrapur district, one in a remote location in Marathwada and another in 

the Konkan region. My experience as a lawyer working with an NGO, which had 

adopted villages in a remote part of Maharashtra dominated by Scheduled Tribe 

populations, showed me the urgent need for legal awareness. 

 When we discuss the misuse of laws, such as Section 498A of the IPC or the 

SC/ST (Prevention of Atrocities) Act, we must recognize that our greatest challenge 

is not just handling false cases but addressing the silent suffering of those who 

genuinely need justice. Even 75 years after the Constitution came into force, a 

significant section of our society continues to suffer injustice in silence due to social 

and economic backwardness. Legal awareness campaigns are necessary because 

many victims do not even know that they have legal remedies available. For 

example, in my early years as a lawyer in the late 1980s and early 1990s,   I visited 

villages every Sunday as part of an NGO initiative and found that many tribal 

individuals were subjected to crimes under the SC/ST Act but were unaware that 

such offences were punishable under the law. This gap in awareness is a significant 

drawback in our legal system. While we discuss the problem of docket exclusion, 

the only way to bridge this gap is for Legal Services Authorities to actively conduct 

legal literacy campaigns. 

 Laws like the Domestic Violence Act were enacted primarily for women in 

villages who live in oppressive conditions. However, if they are unaware of their 

rights or lack access to legal aid, these laws serve little purpose. This is where PDJs, 

along with all of us in the Judiciary, must focus our efforts. Legal literacy is an 

essential aspect of the Legal Services Authorities’ mandate and must be treated with 

the seriousness it deserves. 

 Another crucial issue is the Supreme Court’s Action Plan for disposing of old 

cases, which we are actively monitoring. The objective is to clear cases that have 

been pending for 20 to 25 years. PDJs are responsible for implementing this action 

plan and we receive regular reports for monitoring. However, it is important to 

emphasize that this plan is not meant to encourage hurried trials or unjust denials 
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of adjournments. The goal is to prioritize older cases while ensuring that they are 

disposed of in accordance with the law. It should not be misunderstood as a 

directive to deny reasonable requests for adjournments. 

 During a recent visit to a State Judicial Academy, I interacted with Judges 

who shared instances where adjournments were denied, even in cases where a party 

was genuinely unwell, simply because of the Supreme Court’s Action Plan. This is 

not the intended outcome. Judges should not fear penalties for minor deviations 

from the Plan. The ultimate aim is to enhance the public image of our Judiciary by 

demonstrating that we are committed to delivering justice in long-pending cases. 

We must be mindful that many litigants in these decade-old cases have been waiting 

with great hope for justice. Our efforts should be directed toward ensuring that these 

cases are resolved fairly and efficiently. 

 Before concluding, I want to share my perspective on how we can improve 

the Judiciary’s image. As Chief Justice of the Karnataka High Court, I visited 

almost every district and engaged in direct interactions with Judicial Officers. My 

approach was simple – I ensured that the Registrar General and PDJ waited outside 

while I had one-on-one discussions with Judicial Officers alongside the 

Administrative Judge of the District. Similarly, during my tenure as Chairperson of 

the Legal Services Authority, I attended events organized by various NGOs. These 

experiences reaffirmed my belief that despite our best efforts, we have not been 

able to fully meet the expectations of the common man. 

 The common citizen still holds the Judiciary in high regard, but over the past 

75 years, we have struggled to bridge the gap between expectations and reality. 

This is the greatest challenge before us – ensuring that every citizen has confidence 

that our legal system will provide quality justice to all and will assist those in need. 

Unfortunately, we have not been able to create this assurance on a large scale and 

addressing this issue must be our collective priority. 

 I would like to thank Chief Justice Suresh Kumar Kait for giving me this 

opportunity, along with the officers and members of the Judicial Academy. 

Although I have rarely met your Chief Justice, I can say that he must be a very 

disciplined man because regardless of extreme summer or winter conditions, he 

never misses his morning walk for an hour. That is where we used to meet, and that 

discipline has always stood out to me. Perhaps that is why I claim to be a disciplined 

man myself – just saying in a lighter vein. I sincerely appreciate the opportunity to 

address you all, and I thank you once again. 

•  
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VARIOUS LEGAL ASPECTS OF MAINTENANCE U/S 144 BNSS  

  Namita Dwivedi 
Assistant Director 

MPSJA 

Introduction 

 The recent times have witnessed increased litigation with respect to 

maintenance proceedings. It is noteworthy that the Hon’ble Supreme Court in the 

case of Rajnesh v. Neha, (2021) 2 SCC 324 has issued comprehensive guidelines 

to further streamline the proceedings by incorporating provisions as to disclosure 

of assets in the form of affidavits and addressing the issues of overlapping 

jurisdictions. It has further highlighted the need to set off the amounts passed in 

varied maintenance proceedings. This article attempts to discuss the various aspects 

related to maintenance proceedings u/s 144 of BNSS and related issues.  

Difference between BNSS and CrPC 

 With the advent of New Criminal Laws, it is imperative to highlight the 

differences between the erstwhile maintenance section i.e. 125 which stands as 

section 144 Bharatiya Nagarik Suraksha Sanhita, 2023 (hereinafter referred to as 

“BNSS”). The major differences are highlighted below: 

• ‘Grandparents’ were a category of applicants u/s 125 Criminal Procedure 

Code, 1973 (herein after referred as CrPC) which was inserted  by a Madhya 

Pradesh State Amendment i.e. M.P. Act No. 10 of 1998 dated 30.05.1998. 

However, the same do not find mention in the main provision. As of today, 

there is no State Amendment to Section 144 BNSS hence, they cannot claim 

maintenance u/s 144 BNSS. After the enforcement of Bharatiya Nagarik 

Suraksha Sanhita, 2023 on 1st July, 2024, if an application for maintenance is 

moved by the grand parents then, it shall not be maintainable. Howsoever, 

they can take recourse under the Maintenance and Welfare of Parents and 

Senior Citizens Act, 2007. 

• One of the intents of New Criminal Laws is to use progressive terminologies 

which are respectful and sensitive. Hence, keeping in view of the same, 

‘Minor’ has been replaced with the word ‘Child’. 

• Section 126 CrPC had not made specific jurisdictional arrangements for 

parents. Hence, if parents had to file a maintenance petition they could only 

file it where “he”, i.e. the son resided. This was the position until 07.07.2022 

when Madhya Pradesh introduced an amendment vide M.P. Act No. 13 of 
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2022 and added a clause (d) via which parents could file application from 

their place of residence. This was the State Amendment howsoever, the same 

has been incorporated in Section 145 of BNSS. Now, a new clause (d) has 

been added as “where his father or mother resides”. 

Definition of “Legally wedded wife” 

 One of the crucial considerations in maintenance applications is the definition 

of “wife”. Frequently, an objection is raised that the term “wife” includes legally 

wedded wife only and what is the status of an applicant claiming to be a “wife”, 

who has not undergone the accepted rituals of marriage.  

 In this context, it is pertinent to mention the case of Chanmuniya v. Virendra 

Kumar Singh Kushwaha & anr., 2011 CriLJ 96 (SC) which raised significant 

legal questions regarding the presumption of marriage and the entitlement to 

maintenance u/s 125 CrPC. A two-Judge Bench requested the Chief Justice of India 

to refer key questions to a larger Bench, including: 

• Whether prolonged cohabitation as husband and wife establishes a 

presumption of valid marriage? 

• Whether strict proof of marriage is necessary for maintenance claims? and  

• Whether customary marriages not fulfilling statutory requirements can entitle 

a woman to maintenance u/s 125 CrPC? 

The reference remains undecided till date. 

 Howsoever, the Hon’ble Supreme Court in Kamala & ors. v. M.R. Mohan 

Kumar, (2019 ) 11  SCC 491,  has reiterated that strict proof of marriage is not a 

pre-requisite for claiming maintenance u/s 125 CrPC. The Court observed that 

when a man and woman cohabit as husband and wife, a presumption of legal 

marriage arises u/s 114 of the Evidence Act, 1872. The Court, while considering 

the evidence and material on record, upheld the presumption of a valid marriage 

and held that maintenance cannot be denied solely on the ground of lack of strict 

proof of marriage. 

 The judgment also referenced to the case of Dwarika Prasad Satpathy v. 

Bidyut Prava Dixit, (1999) 7 SCC 675, where it was held that the standard of proof 

of marriage in proceedings u/s 125 CrPC is lower than that required for an offence 

u/s 494 IPC. It was noted that Section 125 CrPC does not adjudicate on matrimonial 

rights but provides a summary remedy for neglected wives to secure maintenance. 
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 Additionally, the Supreme Court emphasized a broad and inclusive 

interpretation of the term “wife” stating that it should extend to cases where a man 

and woman have cohabited as husband and wife for a significant period. 

 It is equally pertinent to make mention of a leading case of Badshah v. 

Urmila Badshah Godse and anr., (2014) 1 SCC 188, wherein the Supreme Court 

held that a second wife could claim maintenance u/s 125 CrPC if the husband had 

concealed the subsistence of his first marriage. Hence, it can be deciphered that 

although the reference in Chanmuniya (Supra) remains unanswered but subsequent 

aforementioned judgments indicate that maintenance provisions serve a social 

purpose and should be interpreted in a manner that fulfills their intent. 

Effect of decree of Conjugal Rights 

 One of the defences taken by the non-applicants in maintenance proceedings 

is that the ‘applicant wife’ has no sufficient reason to live separately and often, in 

support of this contention, the non-applicant husband produces a decree of 

restitution of conjugal rights. This poses a question as to how to appreciate such 

decree? 

The recent landmark judgment of Hon’ble the Supreme Court in Rina 

Kumari @ Rina Devi @ Reena v. Dinesh Kumar Mahto @ Dinesh Kumar 

Mahato, (2025) SCR 462, has provided crucial clarity on the complex relationship 

between a decree for restitution of conjugal rights and a wife’s right to maintenance 

u/s 125 of CrPC. This case addresses a pivotal legal question; Does a husband's 

success in obtaining a decree for restitution of conjugal rights automatically bar a 

wife from claiming maintenance if she refuses to return to the matrimonial home? 

 The Supreme Court held that a decree for restitution of conjugal rights does 

not automatically disqualify a wife from claiming maintenance. The Court 

emphasized several important aspects: 

1. Independence of Maintenance Proceedings – The Court reaffirmed that 

proceedings u/s 125 CrPC and a decree for restitution of conjugal rights are 

independent of each other. The Supreme Court held: 

“The two proceedings are altogether independent and are not 

directly or even indirectly connected, in the sense that 

proceedings u/s 125 CrPC do not arise from proceedings for 

restitution of conjugal rights.” 
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2. Judicial Scrutiny of Refusal – The Court clarified that a wife’s refusal to 

return to the matrimonial home cannot be presumed to be without sufficient cause. 

The Hon’ble Supreme Court emphasized: 

“It would depend on the facts of the individual case and it would have 

to be decided on the strength of the material and evidence available 

whether the wife still had valid and sufficient reason to refuse to live 

with her husband, despite such a decree.” 

3. Consideration of Marital Conduct – The case highlights that evidence of 

cruelty, neglect and failure by the husband to fulfill marital obligations may provide 

sufficient justification for the wife’s refusal to return, thereby not affecting her right 

to maintenance. It was held: 

“A decree for restitution of conjugal rights secured by a husband 

coupled with non-compliance therewith by the wife would not be 

determinative straightaway either of her right to maintenance or the 

applicability of the disqualification under Section 125(4) CrPC”. 

4. Purpose of Maintenance Laws – The Court underscored that Section 125 

CrPC is a welfare provision intended to prevent vagrancy and destitution. A 

husband cannot use a restitution decree as a tool to deny his wife maintenance if 

she has valid reasons to stay away. 

5. Legal Interpretation of ‘Refusal’ – The Supreme Court elaborated:  

“Refusal” u/s 125(4) CrPC has a specific legal meaning and is not the 

same as simple failure to return to the matrimonial home.” 

 A wife’s decision to live separately, due to mistreatment, abandonment or 

other legitimate concerns, does not automatically disentitle her from maintenance. 

 The Supreme Court also elaborated on the standard of proof in maintenance 

proceedings vis-à-vis civil proceedings. It stated: 

• In civil proceedings, the standard of proof is a preponderance of 

probabilities. 

• In criminal prosecutions, proof beyond a reasonable doubt is required. 

• However, the Supreme Court clarified, “We do not think the said principle 

can be applied per se to proceedings for maintenance under 125 CrPC by 

relying upon a judgment passed by a Civil Court on an application for 

restitution of conjugal rights.” 
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This case establishes that while a decree for restitution of conjugal rights 

may be persuasive, it is not conclusive in determining a wife’s right to maintenance. 

The Court categorically held: 

“There can be no hard and fast rule in this regard and it must invariably 

depend on the distinctive facts and circumstances obtaining in each 

particular case.” 

 Hence, it can be inferred in the light of Rina Kumari (supra) that each case 

must be assessed on its own merits, considering the factual matrix and the 

justification for the wife’s refusal to return. This judgment also stresses upon the 

protective intent of Section 125 CrPC and that wives are not unfairly deprived of 

financial support due to procedural civil decrees. 

Muslim Women: 

 In the recent landmark case of Mohd. Abdul Samadv. State of Telangana & 

anr., (2025) 2 SCC 49, Hon’ble the Supreme Court has held that Section 125 CrPC 

is applicable to all married women including Muslim women. Clarifying the 

position of divorced Muslim women in light of the 2019 Act, it has been held that,  

“c) Insofar as divorced Muslim women are concerned: 

(i) Section 125 of the CrPC applies to all such Muslim women, married 

and divorced under the Special Marriage Act in addition to remedies 

available under the Special Marriage Act. 

(ii) If Muslim women are married and divorced under Muslim law then 

Section 125 of the CrPC as well as the provisions of the 1986 Act 

are applicable. Option lies with the Muslim divorced women to seek 

remedy under either of the two laws or both laws. This is because 

the 1986 Act is not in derogation of Section 125 of the CrPC but in 

addition to the said provision.  

(iii) If Section 125 of the CrPC is also resorted to by a divorced Muslim 

woman, as per the definition under the 1986 Act, then any order 

passed under the provisions of 1986 Act shall be taken into 

consideration under Section 127(3)(b) of the CrPC.  

(d) The 1986 Act could be resorted to by a divorced Muslim woman, as 

defined under the said Act, by filing an application thereunder which could 

be disposed of in accordance with the said enactment.  

(e) In case of an illegal divorce as per the provisions of the 2019 Act then,  
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(i)  relief u/s 5 of the said Act could be availed for seeking subsistence 

allowance or, at the option of such a Muslim woman, remedy u/s 

125 of the CrPC could also be availed.  

(ii)  If during the pendency of a petition filed u/s 125 of the CrPC, a 

Muslim woman is 'divorced' then she can take recourse u/s 125 of 

the CrPC or file a petition under the 2019 Act. 

(iii)  The provisions of the 2019 Act provide remedy in addition to and 

not in derogation of Section 125 of the CrPC.” 

 Hence, with the advent of the Muslim Women(Protection of Right on 

Marriage) Act, 2019  the dilemma posed with regard to the illegely divorced 

Muslim women has also been put to rest by clarifying the inclusivity of the divorced 

Muslim women u/s 144 BNSS. 

Limitation period  

 As far as Section 125 (3) CrPC is concerned, the Hon’ble Supreme Court in 

Shantha v. B.G. Shiva Nanjappa, (2005) 4 SCC 468  therein that the limitation 

period of one year provided in the proviso to section 125(3) CrPC is applicable only 

with regard to the first execution petition. 

 With regard to filing successive applications, Hon’ble the High Court of 

Madhya Pradesh in the case of Ajab Rao v. Rekha Bai, 2005 (4) MPLJ 579 has 

held:  

“When the amount of maintenance was not paid during the pendency 

of the application under section 125(3) it was not necessary for the 

non-applicants to make an application every month. When the Court 

was satisfied that after filing of petition the amount has not been paid 

and it was not the case that the applicant had paid the amount and is 

paying regularly, Court had jurisdiction to order recovery of amount 

which had fallen due during the pendency of recovery proceedings. 

Once the machinery of law was set in motion for recovery of 

arrears for the amount falling due in future till termination, the Court 

can always order recovery of the same. A person who is entitled to 

maintenance cannot be asked to file fresh application every month 

for recovery of maintenance allowance. Where the applicant 

persistently evaded payment of maintenance, the action of Magistrate 

sentencing him for delay in non-payment of maintenance after 

issuing distress warrant is justified. As the provision u/s 125 of the 
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Code is a social legislation obstacles have to be overcome and 

technicalities ignored in order to implement it. In the case of arrears 

of maintenance for several months, Magistrate had jurisdiction to 

sentence the applicant to imprisonment.”  

 Hence, in light of the above, it is not required that for each subsequent claim 

falling due, during the pendency of maintenance execution petition, a separate 

successive application is required to be filed by the applicant. In addition, the Court 

is not to compute the limitation period of the claims falling due oving to delay in 

recovery proceedings caused by the non-applicant. 

Requirement of filing affidavits in terms of the law laid down in Rajnesh v. 

Neha. 

 In the recent case of Aditi v Jitendra Sharma, 2024 CriLJ 769 (SC), Hon’ble 

the Supreme Court has observed: 

“Even after pronouncement of Rajnesh v. Neha,(supra), this Court is 

still coming across number of cases decided by the courts below fixing 

maintenance, either interim or final, without their being any affidavit 

on record filed by the parties. Apparently, the officers concerned have 

failed to take notice of the guidelines issued by this Court for 

expeditious disposal of cases involving grant of maintenance.” 

 In this context, it is proper to mention that the affidavits as mentioned in 

Rajnesh (supra) in the form of Enclosures I, II and III are to be submitted in the 

maintenance proceedings. Questions pertaining to stage of submission, non-

compliance etc. are often posed. To initiate the discussion, it is essential to refer to 

Circular No. B/1641/II-2-3/74 dated 03.03.2023 issued by the Hon’ble High Court 

of Madhya Pradesh, which outlines various procedural aspects related to the 

submission process. This circular provides clarity on multiple dimensions, 

including the stage at which affidavits must be submitted. 

Regarding the submission of affidavits, the circular specifies: 

• The applicant seeking maintenance must file a concise application 

accompanied by an affidavit disclosing assets and liabilities, as per the 

prescribed format in Annexures-I and II, as applicable. 

• The non-applicant is required to submit a reply along with an affidavit of 

disclosure in the prescribed format within a maximum period of four weeks. 

Concerning non-compliance, the circular states: 
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• If the affidavit of disclosure of assets and liabilities is not submitted within 

the stipulated timeframe, the Court may proceed to decide the application 

for maintenance based on the available record. 

A QR code is provided herein, which, when scanned, will 

direct readers to the full text of the aforementioned circular. 

Quantum of maintenance 

 Although quantum of maintenance strictly varies 

from case to case and heavily relies on the factual matrix 

of a case but it is noteworthy that the Supreme Court has in 

the case of Kalyan Dey Chowdhury v. Rita Dey 

Chowdhury Nee Nandy, (2017) 14 SCC 200 has held that 25% of the husband’s 

net salary would be just and proper as maintenance to wife. 

 The Supreme Court also made reference to the case of 

Dr..Kulbhushan  v. Raj Kumari & anr., AIR 1971 SC 234, wherein similar 

position was reiterated.  Some of  the remarkable observations made by the Court 

in the case were: 

• That the amount of permanent alimony awarded to the wife must be 

befitting the status of the parties and the capacity of the spouse to pay 

maintenance. 

• That maintenance is always dependant on the factual situation of the case 

and the Court would be justified in finding the claim for maintenance 

passed on various factors. 

 Apart this, reference can also be made to Rajnesh (supra) and Bharat Hedge 

v. Smt. Saroj Hegde, AIR 2007 Del 197 in which the Delhi High Court has 

enumerated various factors to be taken into consideration while deciding the 

quantum of maintenance.  

Inter-play of permanent alimony u/s 25 of the Hindu Marriage Act, 1955 and 

Section 125 of the Criminal Procedure Code 

 The Hon’ble Supreme Court has in the case of Rakesh Malhotra v. Krishna 

Malhotra, (2020) 14 SCC 150, addressed the query that “whether after grant of 

permanent alimony u/s 25 of the Act, a prayer can be made before the Magistrate 

u/s 125 of the Code for maintenance over and above what has been granted by the 

Court while exercising power u/s 25 of the Hindu Marriage Act, 1955. 

The relevant extract says that: 
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“Section 25(1) of the Act empowers the Court, while passing any 

decree, to consider the status of the parties and whether any 

arrangement needs to be made in favour of the wife or the husband; 

and by way of permanent alimony, an order granting maintenance 

can also be passed by the Court….. 

Since the Parliament has empowered the Court under Section 

25(2) of the Act and kept a remedy intact and made available to the 

concerned party seeking modification, the logical sequittor would be 

that the remedy so prescribed ought to be exercised rather than 

creating multiple channels of remedy seeking maintenance. One can 

understand the situation where considering the exigencies of the 

situation and urgency in the matter, a wife initially prefers an 

application under Section 125 of the Code to secure maintenance in 

order to sustain herself. In such matters the wife would certainly be 

entitled to have a full-fledged adjudication in the form of any 

challenge raised before a Competent Court either under the Act or 

similar such enactments. But the reverse cannot be the accepted 

norm.” 

  In Sudeep Chaudhary v. Radha Chaudhary, (1997) 11 SCC 286, the Court 

upheld a wife's right to seek maintenance u/s 25 of the Hindu Marriage Act despite 

receiving it u/s 125 CrPC. However, in Rakesh Malhotra (supra), since permanent 

alimony/maintenance u/s 25 was already granted, Section 125 petition was inferred 

to be redundant. Having settled this position, it is pertinent to mention that Rajnesh 

v. Neha (supra) provides for setting-off the amount of maintenance given under 

different Maintenance Laws.  

Applicability of res judicata on Section 125 CrPC applications 

 The Hon’ble Delhi High Court in the case of Sunita v. Vijay Pal, 2022 SCC 

Online Del 2478 has addressed the question, where once a favorable order has 

already been passed on merits u/s 125 CrPC, can a subsequent petition be filed u/s 

125 CrPC? 

 The Hon’ble Court held that a petition u/s 125 CrPC will be covered by the 

principle of res judicata due to its universal applicability, as proceedings u/s 125 

CrPC are quasi-criminal in nature. Once the petition has been adjudicated u/s 125 

CrPC favorably by a Court of competent jurisdiction on merits, a subsequent 

petition cannot be preferred which arises from the same dispute having similar 

https://indiankanoon.org/doc/209619/
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situations, circumstances and grounds as the previously adjudicated issues in the 

earlier petition filed u/s 125 CrPC. 

 As regards to the available remedy when the main petition has been decided 

on merits, it has been held: 

“The question regarding the recourse available to a person in case 

of changed circumstances and alteration sought after an order 

granting maintenance u/s 125 CrPC has been passed by a Court of 

competent jurisdiction, lies answered under provisions of Section 

127 CrPC. In order to avoid re-adjudication of the same issue, the 

legislature has enacted Section 127 CrPC to deal with change in 

circumstances after passing of an order granting maintenance.” 

 It can be inferred from this case that once Section 125 CrPC petition is 

decided on merits then if subsequently, change of circumstances takes place, 

recourse can be made to section 127 CrPC.  

Conclusion: 

 The Hon’ble Supreme Court in the case of Smt. Usha Rani v. Moodudula 

Srinivas, 2025 SCC Online SC 225, reaffirmed that the right to maintenance u/s 

125 CrPC is not a mere benefit granted to a wife but a legal and moral duty owed 

by the husband. This underscores the fundamental principle that maintenance laws 

are designed to prevent destitution and ensure the dignity of those who are 

financially dependent. Also, the Supreme Court has clarified in the case of Rina 

(supra) that procedural technicalities or civil decrees should not be weaponized to 

deny legitimate claims for maintenance. The judgments discussed above indicate 

that maintenance laws must be interpreted with the objective of securing financial 

stability for those entitled to it, ensuring that they are not left without recourse due 

to rigid interpretations of legal provisions. This judicial perspective upholds the 

essential purpose of Section 125 CrPC as a welfare measure aimed at social justice 

and economic security.  

•  
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PART – II 

NOTES ON IMPORTANT JUDGMENTS 

1. CIVIL PROCEDURE CODE, 1908  –  Section 114 and Order 47  Rule 1 

 Review – In exercise of review jurisdiction, the Court cannot 

reappreciate the evidence to arrive at a different conclusion even if two 

views are possible – Parties cannot be permitted to reopen the old 

arguments for reaching the conclusions under the garb of a review 

application – Law pertaining to review explained.  

 flfoy izfØ;k lafgrk] 1908 & /kkjk 114 ,oa vkns”k 47 fu;e 1 

 iqufoZyksdu & iqufoZyksdu ds {ks=kf/kdkj dk iz;ksx djrs le; fdlh fHkUu 

er ij ig¡qpusa ds fy, U;k;ky; lk{; dh iqufoZospuk ugha dj ldrk Hkys 

gh nks er laHkkO; gks & i{kdkjksa dks iqufoZyksdu vkosnu ds ifjisz{; esa iqu% 

rdZ djus dh vuqefr ugha nh tk ldrh gS & iqufoZyksdu ls lacaf/kr fof/k 

dh O;k[;k dh xbZA  

 Govind Khandelwal v. Suresh Khandelwal and ors. 

 Order dated 16.04.2024 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Review Petition No. 255 of 2024, 

reported in 2024 (4) MPLJ 244 (DB) 

Relevant extracts from the order: 

 It is also settled law that in exercise of review jurisdiction, the Court cannot 

re-appreciate the evidence to arrive at a different conclusion even if two views are 

possible in a matter. 

 After discussing a series of decisions on review jurisdiction in Kamlesh 

Verma v. Mayawati and ors, (2013) 8 SCC 320, the Apex Court observed that 

review proceedings have to be strictly confined to the scope and ambit of Order 

XLVII Rule 1, CPC. As long as the point sought to be raised in the review 

application has already been dealt with and answered, parties are not entitled to 

challenge the impugned judgment only because an alternative view is possible. The 

principles for exercising review jurisdiction were succinctly summarized in the 

captioned case as below:  

“Thus, in view of the above, the following grounds of review are 

maintainable as stipulated by the statute:  

When the review will be maintainable:  
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(i)  Discovery of new and important matter or evidence which, 

after the exercise of due diligence, was not within knowledge of 

the petitioner or could not be produced by him;  

(ii)   Mistake or error apparent on the face of the record;  

(iii)  Any other sufficient reason.  

The words "any other sufficient reason" has been interpreted in Chajju Ram v. Neki 

Ram, AIR 1922 PC 112 and approved by this Court in Moran Mar Basselios 

Catholicos. v. Most Rev. Mar Poulose Athanasius, 1955 SCR 520 to mean "a 

reason sufficient on grounds at least analogous to those specified in the rule". The 

same principles have been reiterated in Union of India v. Sandur Manganese & 

Iron Ores Ltd. & ors., (2013) 8 SCC 337.  

When the review will not be maintainable: -  

(i)  A repetition of old and overruled argument is not enough to 

reopen concluded adjudications.  

(ii)  Minor mistakes of inconsequential import.  

(iii)  Review proceedings cannot be equated with the original 

hearing of the case.  

(iv)  Review is not maintainable unless the material error, 

manifest on the face of the order, undermines its soundness or 

results in miscarriage of justice.  

(v)  A review is by no means an appeal in disguise whereby an 

erroneous decision is re-heard and corrected but lies only for 

patent error.  

(vi)  The mere possibility of two views on the subject cannot be 

a ground for review.  

(vii)  The error apparent on the face of the record should not be 

an error which has to be fished out and searched.  

(viii)  The appreciation of evidence on record is fully within the 

domain of the appellate court, it cannot be permitted to be 

advanced in the review petition.  

(ix)  Review is not maintainable when the same relief sought at 

the time of arguing the main matter had been negatived.” 

 In our considered opinion, none of the grounds available for successfully 

seeking review as recognized by Order 47 Rule 1 CPC are made out in the present 

case. The Apex Court in the case of S. Bhagirathi Amaal v. Palani Roman, (2009) 

10 SCC 464 has held that in order to seek review, it has to be demonstrated that the 

order suffers from an error contemplated under Order 47 Rule 1 CPC which is 

apparent on the face of record and not an error which is to be fished out and 

searched. A decision or order cannot be reviewed merely because it is erroneous. 

•  
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2. CIVIL PROCEDURE CODE, 1908 – Section 152 and Order 2 Rule 2 

Correction in Judgment/Order – Suit filed for partition and possession 

by mentioning khasra No. 265 whereas actual khasra No. was 165 – 

Khasra No. 265 was wrongly mentioned – There was no dispute with 

regard to identity of the land/property – Documents produced in the suit 

also mentions khasra No.165 – Correction of khasra No. can be effected 

u/s 152 CPC – Impugned order of Trial Court rejecting application u/s 

152 CPC set aside – Revision allowed. 

flfoy izfØ;k lafgrk] 1908 & /kkjk 152 ,oa vkns”k 2 fu;e 2 

fu.kZ;@vkns'k esa lq/kkj & [kljk Øekad 265 n'kkZrs gq, foHkktu vkSj vkf/kiR; 

gsrq okn nk;j fd;k x;k tcfd okLrfod [kljk Øekad 165 Fkk & [kljk 

Øekad 265 =qfViwoZd n'kkZ;k x;k & Hkwfe@laifRr dh igpku ds laca/k esa 

dksbZ fookn ugha Fkk & okn esa izLrqr fd;s x;s nLrkost Hkh [kljk Øekad 

165 dk mYys[k djrs gSa & flfoy izfØ;k lafgrk dh /kkjk 152 ds varxZr 

[kljk Øekad esa lq/kkj fd;k tk ldrk gS & fopkj.k U;k;ky; }kjk flfoy 

izfØ;k lafgrk dh /kkjk 152 ds varxZr izLrqr vkosnu fujLr djus dk vk{ksfir 

vkns'k vikLr fd;k x;k & iqujh{k.k ;kfpdk Lohdkj dh xbZ A 

Butto Bai and anr. v. Dumri and ors. 

Order dated 07.02.2024 passed by the High Court of Madhya 

Pradesh in Civil Revision No. 256 of 2023, reported in ILR 2024 

MP 1888 

Relevant extracts from the order: 

 In the present case, the suit was filed for partition and possession by the 

applicants/plaintiffs before the trial Court by mentioning the Khasra No.265 area 

0.30 hectares. It is stated that Khasra No.265 was wrongly mentioned, as the actual 

Khasra number is 165. From perusal of record of the Trial Court, document Exhibit-

P/3 reflects that Khasra No.165 is mentioned. There is no mention of Khasra 

No.265. According to Exhibit-P/4 which is P-II Khasra Form there is also mention 

of Khasra No.165 but no mention of Khasra No.265. Further, from perusal of 

paragraph 18 of judgment of trial Court thereis mention of Khasra No.165. In 

paragraph 28 also there is mention that plaintiffs Butto Bai, Pyari Bai and son-

Dumari are entitled in equal shares of Khasra No.188, 165 and 198. The first 

appellate Court also mentioned in paragraph 08 that the land being Khasra No.165 

in place of 265. So, considering the documents it is clear that Khasra No. 265 area 

0.30 has wrongly been mentioned in place of Khasra No. 165. Therefore, in view 
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of above discussion it is clear that there is no dispute of identity of the disputed 

land. As per case laws referred to above the Apex Court has held that it can be 

rectified under the provision of section 152 or even in under section 151 CPC, if 

there is no dispute with regard to identity of disputed land. 

 Thus, in the considered opinion of this Court in present case due to mistake 

occurred on account of accidental slip it has been mentioned in plaint as Khasra     

No. 265 in place of Khasra No. 165 and the same was not even taken note of by the 

defendants while contesting the suit. In fact, there was no dispute with regard to 

identity of land. It has been established in various decisions referred to above that 

if there is not dispute of identity of land, then correction of Khasra number can be 

effected. Therefore, it is required that necessary correction be made in the plaint, 

judgments and decrees of the Trial Court as also of lower appellate Court under 

section 152 of CPC. 

 Consequently, the trial Court committed error of law in not allowing the 

application of applicants under section 152 of CPC. Hence, the impugned order of 

the Trial Court dated 11.03.2023 is set aside. Let necessary amendment be carried 

in the plaint and judgements & decrees of both the courts below. 

•  

3. CIVIL PROCEDURE CODE, 1908 – Order 1 Rule 10 

 Proper/Necessary party – Agreement to sale – Mere agreement to sale 

does not confer any title on the person in whose favour the agreement 

has been executed – It gives right only to file the suit for specific 

performance and any other relief for which he is entitled – On the basis 

of agreement to sale, respondent  has not acquired any right in the suit 

property – The suit was pending between the co-owners of the property 

for partition and separate possession and therefore, in that suit 

respondent  cannot be said to be necessary or proper party. 

 flfoy izfØ;k lafgrk] 1908 & vkns”k 1 fu;e 10 

 mfpr@vko';d i{kdkj & foØ; vuqca/k & ek= foØ; vuqcU/k ml O;fDr 

dks dksbZ LoRo iznRr ugha djrk ftlds i{k esa vuqca/k fu"ikfnr fd;k x;k 

gS & ;g dsoy fofufnZ"V vuqikyu dk okn ,oa dksbZ vU; vuqrks"k] ftlds 

fy, og gdnkj gS] ds fy, okn izLrqr djus dk vf/kdkj iznku djrk gS & 

foØ; vuqca/k ds vk/kkj ij izR;FkhZ us okn lEifRr esa dksbZ vf/kdkj vftZr 

ugha fd;k gS & lg Lokfe;ksa ds e/; foHkktu ,oa i`Fkd vkf/kiR; gsrq okn 

yafcr Fkk vr% ,sls okn esa izR;FkhZ dks vko';d vFkok mfpr i{kdkj ugha 

dgk tk ldrkA  
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 Laxman More (Dead) through LRs. v. Smt. Rani and ors. 

 Order dated 05.02.2024 passed by the High Court of Madhya 

Pradesh in Miscellaneous Petition No. 2350 of 2019, reported in 

ILR 2024 MP 1569 

Relevant extracts from the order: 

 As has been admitted by the learned counsel for the respondent 13 no suit for 

specific performance and for consequential relief(s) on the basis of said two 

unregistered agreements or on the basis of another unregistered agreement alleged 

to have been executed on 10.02.2021 by Smt. Rani, Rahul, Rohit, Krishna and 

Sachin in favour of respondent 13, has been filed so far. It is well settled that mere 

agreement of sale does not confer any title on the person in whose favour the 

agreement has been executed and it gives right only for filing the suit for specific 

performance and for any other relief for which he is entitled. 

 In the case of Rajbala Ghiloria v. Ashok Kumar Sethi and anr., 2021 SCC 

OnLine Del 4801 it has been held as under:- 

“Accordingly, given the fact that the Agreement to Sell was entered 

into by the Petitioner herein on 21st March, 2018, post the judgment 

in Suraj Lamp (Supra), where in the Supreme Court clearly held that 

an unregistered Agreement to Sell cannot be the basis of claiming 

ownership, the said Agreement to Sell cannot, in law, be a ground 

or the basis forthe impleadment of the Petitioner in a partition suit. 

A suit for partition has to be adjudicated between the co-owners of 

the property. Since the rights of the Petitioner, if any, are yet to be 

determined in the suit for specific performance which is pending 

before the Trial Court, the petitioner cannot claim a right to be 

impleaded, in the suit for partition. Thus, the Trial Court is not at 

fault, in holding that the suit for partition would have to be 

adjudicated only between the co-owners.” 

 In view of the aforesaid, as the respondent 13 has not acquired any right in 

the suit property on the basis of the said agreements, therefore, in the present suit 

filed by plaintiff/petitioners for partition and separate possession, the respondent 

13 cannot be said to be necessary or proper party. However, the respondent 13 is at 

liberty to file the suit for specific performance and consequential relief(s), if any, 

subject to law of limitation or to avail any other remedy available under the law. 

 Resultantly, the miscellaneous petition succeeds and is allowed and 

impugned order being not sustainable is hereby set aside and the application of the 

respondent 13 filed under Order 1 Rule 10 of CPC stands dismissed. 

•  
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4. CIVIL PROCEDURE CODE, 1908 – Order 7 Rule 11 and Order 23 Rule 1(3)  

(i) Withdrawal of suit – Application under Order 7 Rule 11 was 

pending – Plaintiff sought withdrawal of the suit with liberty to file 

a fresh suit – If it is found that suit is likely to fail on account of some 

formal defect or there are sufficient grounds for allowing plaintiff to 

institute a fresh suit, power conferred under Order 23 Rule 1(3) CPC 

can be exercised by the court even if application under Order 7 Rule 

11 CPC is pending. 

(ii) Rejection of plaint – Stage – Application under Order 7 Rule 11 CPC 

can be decided at any stage of the suit even prior to registration of 

plaint or even after issuing summons to defendant and at any time 

before conclusion of trial. 

flfoy izfØ;k lafgrk] 1908 & vkns”k 7 fu;e 11 ,oa vkns”k 23 fu;e 1¼3½  

(i) okn dk okfil fy;k tkuk & vkns'k 7 fu;e 11 ds varxZr vkosnu 

yafcr Fkk & oknh u;k okn nk;j djus dh Lora=rk ds lkFk okn okfil 

ysuk pkgrk gS & ;fn ;g ik;k tkrk gS fd fdlh vkSipkfjd nks"k ds 

dkj.k okn ds vlQy gksus dh laHkkouk gS ;k oknh dks u;k okn lafLFkr 

djus dh eatwjh nsus ds fy;s i;kZIr vk/kkj gSa] rc flfoy izfØ;k lafgrk 

ds vkns'k 23 fu;e 1¼3½ ds varxZr iznRr 'kfDr dk iz;ksx U;k;ky; }kjk 

fd;k tk ldrk gS Hkys gh flfoy izfØ;k lafgrk ds vkns'k 7 fu;e 11 

ds varxZr vkosnu yafcr gksA   

(ii) okn ukeatwj fd;k tkuk & izØe & flfoy izfØ;k lafgrk ds vkns'k 7 

fu;e 11 ds varxZr vkosnu okn ds fdlh Hkh izØe ij fofuf'pr fd;k 

tk ldrk gS] okni= ds jftLVªhdj.k ds iwoZ Hkh ;k izfroknhx.k dks leu 

tkjh djus ds i'pkr Hkh vkSj fopkj.k ds lekiu ls iwoZ fdlh Hkh le;A 

 Bhuribai (Smt.) v. Ramratan  

 Order dated 21.05.2024 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Miscellaneous Petition No. 3556 of 2022, 

reported in ILR 2024 MP 1814 

Relevant extracts from the order: 

 In Saleem Bhai and ors. v. State of Maharashtra, (2003) 1 SCC 557 it was 

held by the Apex Court that an application under Order VII Rule 11 CPC can be 

decided at any stage of the suit and that while deciding the same it is the averments 

as contained in the plaint which would be germane. The power can be exercised 

evenprior to registration of the plaint or even after issuing summons to the 
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defendants and at any time before conclusion of the trial. However, it was not held 

that if an application under Order VII Rule 11 CPC is filed then the Court ceases to 

have jurisdiction to decide any other application till decision of that application. In 

Rajpal Singh v. Sunderlal, WP No. 14349 of 2014 decided on 30.03.2016, it was 

held by this Court that if an application under Order VII Rule 11 CPC is pending 

then application for temporary injunction ought not to be considered prior to 

decision of that application since the same goes to the very root of maintainability 

of the proceedings. This judgment was in respect of decision of an application for 

issuance of temporary injunction and it was held that firstly maintainability of the 

suit ought to be considered since prima facie case also includes prima facie 

maintainability of the suit. However, it was not held that if application under Order 

VII Rule 11 CPC is filed then application for withdrawal of the suit cannot be 

considered. 

 No provision or judgment has been shown by the learned counsel for the 

defendant to substantiate his contention that if an application under Order VII Rule 

11 CPC is preferred then an application such as one under Order XXIII Rule 1(3) 

CPC cannot be considered and decided till decision of application under Order VII 

Rule 11 CPC and the suit cannot be permitted to be withdrawn with liberty to file 

a fresh suit. If upon filing of the suit any objection is taken by the defendant and it 

is submitted that the plaint ought to be rejected and the plaintiff then seeks 

withdrawal of the suit with liberty to file a fresh suit even in view of the objection 

raised by the defendant, I do not see any prohibition contained any where in the 

Code of Civil Procedure for the plaintiff to adopt such acourse. If plaintiff wishes 

to withdraw the suit and rectify the mistakes therein and institute a fresh duly 

constituted suit then there is no reason why he cannot be permitted to do so and 

instead of permitting withdrawal of the suit, the plaint should be rejected. 

 The application under Order XXIII Rule 1(3) CPC has to be considered only 

in the light of provisions contained therein and if it is found that the suit is likely to 

fail on account of some formal defect or there are sufficient grounds for allowing 

him to institute a fresh suit the power there under can very well be exercised by the 

Court which power would not be arrested or denuded from the Court merely 

because of pendency of an application under Order VII Rule 11 CPC. It would be 

totally permissible for the trial Court to consider the application for withdrawal 

filed by the plaintiff within the four corners of the provisions of Order XXIII Rule 

1(3) of CPC. 

•  



JOTI JOURNAL – FEBRUARY 2025 – PART II 8 

5. CRIMINAL PROCEDURE CODE, 1973 – Section 125(4) 

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Section 144 

 FAMILY COURTS ACT, 1984 – Section 14 

 Maintenance – Adultery – Proof – Adultery u/s 125(4) CrPC has to be 

continuous and liability to prove the same is upon the husband – Wife 

can be denied maintenance only when she is actually ‘living in adultery’ 

at or around the time of filing of application u/s 125 CrPC – No specific 

pleading of petitioner/husband in respect of adulterous life of the 

respondent/wife –Evidence adduced by the petitioner in this respect is 

also lacking – Only on the basis of photographs filed by petititioner, it 

cannot be assumed that respondent/wife is living in adultery – 

Respondent cannot be barred from claiming maintenance on the ground 

of adultery u/s 125(4) CrPC. 

 n.M izfØ;k lafgrk] 1973 & /kkjk 125¼4½ 

 Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk 144 

 dqVqEc U;k;ky; vf/kfu;e] 1984 & /kkjk 14 

 Hkj.kiks"k.k & tkjdeZ & lcwr & n.M izfØ;k lafgrk dh /kkjk 125¼4½ ds 

varxZr tkjdeZ fujarj gksuk pkfg, vkSj bls lkfcr djus dk Hkkj ifr ij gS 

& iRuh dks Hkj.kiks"k.k ls dsoy rc oafpr fd;k tk ldrk gS tc og n.M 

izfØ;k lafgrk dh /kkjk 125 ds varxZr izLrqr vkosnu ds le; ;k mlds 

vklikl okLro esa ^tkjrk dk thou O;rhr dj jgh gks* & izR;FkhZ@ifRu ds 

tkjrk ds thou ds laca/k esa ;kfpdkdrkZ@ifr dk dksbZ fofufnZ"V vfHkopu 

ugha gS & ifr }kjk bl laca/k esa izLrqr lk{; esa Hkh deh gS & dsoy 

;kfpdkdrkZ }kjk izLrqr QksVksxzkQ ds vk/kkj ij ;g vo/kkj.kk ugha dh tk 

ldrh fd iRuh tkjrk dk thou O;rhr dj jgh gS & izR;FkhZ dks n.M 

izfØ;k lafgrk dh /kkjk 125¼4½ ds varxZr tkjrk ds vk/kkj ij Hkj.kiks"k.k dk 

nkok djus ls jksdk ugha tk ldrkA  

Ravi Kiran Arigela v. D. Asha 

Order dated 12.03.2024 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Criminal Revision No. 8 of 2023, reported in 

ILR 2024 MP 1697 

Relevant extracts from the order: 

 According to explanation (b) of sub-section (1) of Section 125 of CrPC, term 

“wife” includes a woman, who has been divorced by her husband and has not 

remarried. From the analysis of the provision and case laws discussed above, it is 
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apparent that the adultery u/s 125(4) of CrPC has to be continuous and the liability 

to prove the same is upon the husband in order to debar wife from getting 

maintenance. The wife can be debarred from getting maintenance on the ground of 

“adultery” only whenshe is actually “living in adultery” at or around the time of 

application for maintenance u/s 125 of CrPC. 

 In the instant case, though the petitioner/husband pleaded that the 

respondent/wife used to have obscene talk with a man named Chetan Pathak at 

night hours on her mobile phone. She was indulged in adultery with Chetan Pathak 

and she wanted to reside with him. At current as well, she is residing with him at 

Bhopal, but the petitioner Ravi Kiran (DW-1) has not stated anything in his 

statement that the respondent is living in adulterous life with Chetan Pathak 

continuously. Petitioner even could not dare to ask about the same in the cross-

examination of the respondent/wife (PW-1). It is established law that mere pleading 

cannot take place of proof without evidence. Therefore, in absence of evidence, it 

is not proved that the respondent/wife is living in adultery with Chetan Pathak. 

 On perusal of paragraph 21 of the impugned judgment, it appears that the 

respondent has stated that the photographs are not real and on digital platform by 

means of Photoshop and other means, photographs can be edited. It has not been 

explained by the petitioner that by which mobile phone, by whom and when the 

photographs were clicked. Thereafter, evenon being required by the Learned Trial 

Court to furnish a certificate u/s 65 B of the Evidence Act, the petitioner failed to 

do so. It appears from the exhibits photograph (Ex. D-2 – D-15) that the 

photographs were sent by Rashmi Pathak but the petitioner has not examined 

Rashmi Pathak in his support. Therefore, on the basis of aforementioned 

photographs, it cannot be concluded that the respondent is living in adultery with 

Chetan Pathak. 

 Though, on considering section 14 of Act, 1984, to prove aforementioned 

photographs, compliance of certification as required u/s 65-B of the Evidence Act 

is not mandatory but in the present case, there is no specific pleading of the 

petitioner in respect of adulterous life of the respondent as well as there is lack of 

evidence adduced by the petitioner in this respect. Only on the basis of 

aforementioned photographs, it cannot be assumed that the respondent is living in 

adultery with Chetan Pathak. Therefore, the respondent/wife cannot be barred from 

claiming maintenance on the ground of adultery as provided u/s 125(4) of CrPC. 

•  
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6. CRIMINAL PROCEDURE CODE, 1973 – Sections 209 and 227 

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Sections 232 

and 250 

 (i)  Framing of charge – Relevant considerations – Strong suspicion is 

sufficient in order to frame a charge and should be based on the 

material brought on record by the prosecution – It should not be 

based on supposition, suspicions and conjectures. 

(ii)  Application for discharge – Duty of Court – At the stage of deciding 

such application, defence case or material, if produced at all by the 

accused, cannot be looked into – Only the probative value of the 

material has to be looked into and the Court is not expected to go 

deep into the matter to hold a mini trial – Court has to proceed with 

an assumption that materials brought on record by prosecution are 

true.  

(iii)  Criminal conspiracy – Ingredients – Sine qua non for offence of 

criminal conspiracy is an agreement to commit offence – Conspiracy 

is hatched in privacy and not in secrecy – It would rarely be possible 

to establish it by direct evidence – To constitute it, there must be 

accusation of meeting of minds of two or more persons for doing 

illegal act or an act which is not illegal by itself, by illegal means. 

 n.M izfØ;k lafgrk] 1973 & /kkjk,a 209 ,oa 227  

 Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk,a 232 ,oa 250 
(i)   vkjksi dh fojpuk & lqlaxr fopkj.kh; fcanq & vkjksi fojfpr djus ds 

fy, etcwr lansg vfHk;kstu }kjk vfHkys[k ij ykbZ xbZ lkexzh ij 

vk/kkfjr gksuk pkfg, & ;g vuqeku] lansg vkSj vVdyksa ij vk/kkfjr 

ugha gksuk pkfg,A 

(ii)  mUekspu ds fy, vkosnu & U;k;ky; dk drZO; & ,sls vkosnu ds 

fujkdj.k ds le; vfHk;qDr }kjk izLrqr izfrj{kk ;k lkexzh] ;fn dksbZ 

izLrqr dh tkrh gS rks mls fcYdqy Hkh ugha ns[kk tk ldrk & dsoy 

vfHk;kstu lkexzh ds laHkkfor ewY; ij fopkj fd;k tkuk visf{kr  gS] 

U;k;ky; ls ;g vis{kk ugha dh tkrh fd og ekeys dh xgjkbZ esa tkdj 

y?kq fopkj.k djs & U;k;ky; dks ;g mi/kkj.kk djrs gq, vkxs c<+uk 

gksxk fd vfHk;kstu }kjk vfHkys[k ij ykbZ xbZ lkexzh lR; gSA  

(iii) vkijkf/kd "kM+;a= & vko';d rRo & vijk/k dkfjr djus ds fy;s 

lger gksuk vkijkf/kd "kM+;a= ds vijk/k ds xBu ds fy, vfuok;Z 'krZ  
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gS & "kM+;a= futrk esa jpk tkrk gS] u fd xksiuh;rk esa & bls çR;{k 

lk{; ds ek/;e ls LFkkfir djuk 'kk;n gh dHkh laHko gksxk & bls 

xfBr djus ds fy,] voS/k dk;Z djus vFkok ,slk dk;Z tks voS/k ugha gS] 

voS/k lk/kuksa }kjk fd;s tkus ds fy,] nks ;k nks ls vf/kd O;fä;ksa ds 

efLr"dksa ds feyu dk vk{ksi gksuk pkfg, A 

 Ram Prakash Chadha v. The State of Uttar Pradesh 

 Judgment dated 15.07.2024 passed by the Supreme Court in 

Criminal Appeal No. 2395 of 2023, reported in 2024 (3) Crimes 210 

(SC) 

Relevant extracts from the judgment: 

  We think it absolutely appropriate to refer to a decision of the Madhya 

Pradesh High Court in Kaushalya Devi v. State of M.P., 2003 SCC Online MP 

672. It was held in the said case that if there is no legal evidence, then framing of 

charge would be groundless and compelling the accused to face the trial is contrary 

to the procedure offending Article 21 of the Constitution of India. While agreeing 

with the view, we make it clear that the expression ‘legal evidence’ has to be 

construed only as evidence disclosing prima facie case, ‘the record of the case and 

the documents submitted therewith’. 

 The stage of section 227 CrPC is equally crucial and determinative to both 

the prosecution and the accused, we will dilate the issue further. In this context, 

certain other aspects also require consideration. It cannot be said that Section 227 

CrPC is couched in negative terminology without a purpose. Charge sheet is a 

misnomer for the final report filed under Section 173 (2), CrPC, which is not a 

negative report and one that carries an accusation against the accused concerned of 

having committed the offence(s) mentioned therein. 

 In cases, where it appears that the said offence(s) is one triable exclusively 

by the Court of Session, the Magistrate shall have to commit the case to the Court 

of Session concerned following the prescribed procedures under CrPC In such 

cases, though it carries an accusation as aforementioned still legislature thought it 

appropriate to provide an inviolable right as a precious safeguard for the accused, 

a pre-battle protection under Section 227 CrPC Though, this provision is couched 

in negative it obligated the court concerned to unfailingly consider the record of the 

case and document submitted therewith and also to hear the submissions of the 

accused and the prosecution in that behalf to arrive at a conclusion as to whether or 

https://indiankanoon.org/doc/81969171/
https://indiankanoon.org/doc/1056165/
https://indiankanoon.org/doc/445276/
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not sufficient ground for proceeding against the accused is available thereunder. 

Certainly, if the answer of such consideration is in the negative, the court is bound 

to discharge the accused and to record reasons therefor. The corollary is that the 

question of framing the charge would arise only in a case where the court upon such 

exercise satisfies itself about the prima facie case revealing from “the record of the 

case and the documents submitted therewith” against the accused concerned. In 

short, it can be said in that view of the matter that the intention embedded is to 

ensure that an accused will be made to stand the ordeal of trial only if ‘the record 

of the case and the documents submitted therewith’ discloses ground for proceeding 

against him. When that be so, in a case where an application is filed for discharge 

under Section 227 CrPC it is an irrecusable duty and obligation of the Court to 

apply its mind and answer to it regarding the existence of or otherwise, of ground 

for proceeding against the accused, by confining such consideration based only on 

the record of the case and the documents submitted therewith and after hearing the 

submissions of the accused and the prosecution in that behalf. To wit, such 

conclusion on existence or otherwise of ground to proceed against the accused 

concerned should not be and could not be based on mere suppositions or suspicions 

or conjectures, especially not founded upon material available before the Court. We 

are not oblivious of the fact that normally, the Court is to record his reasons only 

for discharging an accused at the stage of Section 227 CrPC However, when an 

application for discharge is filed under Section 227 CrPC the Court concerned is 

bound to disclose the reason(s), though, not in detail, for finding sufficient ground 

for rejecting the application or in other words, for finding prima facie case, as it 

will enable the superior Court to examine the challenge against the order of 

rejection. 

 This Court in R. Venkatakrishnan v. CBI, (2009) 11 SCC 737, held that 

criminal conspiracy, in terms of Section 120B IPC is an independent offence and 

its ingredients are: 

(i) an agreement between two or more persons; 

(ii) the agreement must relate to doing or causing to be done either –  

(a) an illegal act; 

(b) an act which is not illegal in itself but is also done by illegal means. 

 An important facet of law of conspiracy is that apart from it being a distinct 

offence, all conspirators are liable for the acts of each other of the crime or crimes 

which have been committed as a result of conspiracy. A careful scanning of the 

provisions under Sections 120A and 120B, IPC, would reveal that the sine qua non 

https://indiankanoon.org/doc/1056165/
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for an offence of criminal conspiracy is an agreement to commit an offence. It 

consists of agreement between two or more persons to commit the criminal offence, 

irrespective of the further consideration whether or not the offence is actually 

committed as the very fact of conspiracy constitutes the offence [See the decision 

in K.S. Narayanan & ors. v. G. Gopinathan, 1982 CriLJ 1611 (Madras)]. 

 There can be no doubt that conspiracy is hatched in privacy and not in 

secrecy, and such it would rarely be possible to establish conspiracy by direct 

evidence. A few bits here and a few bits there, on which the prosecution may rely, 

are not sufficient to connect an accused with the commission of the crime of 

conspiracy. To constitute even an accusation of criminal conspiracy, first and 

foremost, there must at least be an accusation of meeting of minds of two or more 

persons for doing an illegal act or an act, which is not illegal in itself, by illegal 

means. 

 In Ajay Aggarwal v. Union of India & ors., (1993) 3 SCC 609 this Court 

characterized the offence of criminal conspiracy as an agreement between two or 

more persons to do an illegal act or a legal through illegal means. Furthermore, it 

was held that commission of the offence would be complete as soon as, there is 

consensus ad idem and it would be immaterial whether or not the offence is actually 

committed. It is also held therein that necessarily there must be agreement between 

the conspirators on the design or object of the conspiracy. As held in R. 

Venkatakrishnan case (supra), the quintessential ingredient to attract the offence 

of criminal conspiracy is agreement between two or more persons.  

•  

7. CRIMINAL PROCEDURE CODE, 1973 – Sections 216, 227 and 397(2) 

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Sections 239, 

250 and 438  

Revision – Maintainability – Application u/s 216 CrPC filed seeking 

alteration of charge by one of the accused after failing in first round of 

litigation to get himself discharged u/s 227 CrPC – Trial Court rejected 

the said application – Accused filed revision – Order rejecting 

application for alteration/modification of charge would be an 

interlocutory order and therefore, in view of the express bar created by 

sub-section (2) of section 397 CrPC, revision against the said order is not 

maintainable.  

  

https://indiankanoon.org/doc/1717717/
https://indiankanoon.org/doc/190112178/
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 n.M izfØ;k lafgrk] 1973 & /kkjk,a 216] 227 ,oa 397¼2½  
 Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk,a 239] 250 ,oa 438 
 iqujh{k.k & iks"k.kh;rk & n-aiz-la- dh /kkjk 227 ds varxZr Lo;a dks mUeksfpr 

fd, tkus gsrq igys nkSj dh dk;Zokgh esa vlQy gksus ds ckn ,d vfHk;qDr us 

/kkjk 216 n-aiz-la- ds varxZr vkosnu izLrqr dj vkjksi esa ifjorZu djus dh 

ekax dh & fopkj.k U;k;ky; us mä vkosnu dks fujLr dj fn;k & vfHk;qDr 

us iqujh{k.k ;kfpdk nk;j dh & vkjksi esa ifjorZu@la'kks/ku ds fy, izLrqr 

vkosnu dks fujLr djus dk vkns'k ,d varorhZ vkns'k gksxk vr% /kkjk 397 n-

aiz-la- dh mi&/kkjk ¼2½ }kjk lf̀tr Li"V izfrca/k dks n`f"Vxr j[krs gq, ,sls 

vkns'k ds fo:) iqujh{k.k ;kfpdk iks"k.kh; ugha gSA  

 K. Ravi v. State of Tamil Nadu and anr. 

 Judgment dated 29.08.2024 passed by the Supreme Court in 

Criminal Appeal No. 3598 of 2024, reported in AIR 2024 SC 4074 

Relevant extracts from the judgment: 

 The Respondent No.2 after having failed to get himself discharged from the 

Sessions Court as well as from the High Court in the first round of litigation, filed 

another vexatious application before the Sessions Court under Section 216 of 

CrPC, after the framing of charge by the Sessions Court, for modification of the 

charge. The Sessions Court having dismissed the said application, the Respondent 

No.2 preferred the Revisional Application before the High Court under Section 

397 and 401 of CrPC The High Court in its unusual impugned order, discharged 

the Respondent No.2 (A-2) from the charges levelled against him, though his earlier 

application seeking discharge was already dismissed by the Sessions Court and 

confirmed by the High Court and that position had attained finality. The High Court 

utterly failed to realise that the order impugned against it was the order passed by 

the Sessions Court rejecting the application of the Respondent No.2 seeking 

modification of the charge framed against him under Section 216 of CrPC, and the 

said order was an order of interlocutory in nature. 

 The scope of interference and exercise of jurisdiction under section 397 CrPC 

is extremely limited. Apart from the fact that subsection 2 of section 397 prohibits 

the Court from exercising the powers of Revision, even the powers under sub-

section 1 thereof should be exercised very sparingly and only where the decision 

under challenge is grossly erroneous, or there is non-compliance of the provisions 

of law, or the finding recorded by the trial court is based on no evidence, or material 

evidence is ignored or judicial discretion is exercised arbitrarily or perversely by 

framing the charge. The Court exercising Revisional Jurisdiction under Section 397 
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should be extremely circumspect in interfering with the order framing the charge, 

and could not have interfered with the order passed by the Trial Court dismissing 

the application for modification of the charge under Section 216 CrPC, which order 

otherwise, would fall in the category of an interlocutory order.  

 It is trite to say that Section 216 is an enabling provision which enables the 

court to alter or add to any charge at any time before judgment is pronounced, and 

if any alternation or addition to a charge is made, the court has to follow the 

procedure as contained therein. Section 216 does not give any right to the accused 

to file a fresh application seeking his discharge after the charge is framed by the 

Court, more particularly when his application seeking discharge under Section 227 

has already been dismissed. Unfortunately, such applications are being filed in the 

Trial Courts sometimes in ignorance of law and sometimes deliberately to delay the 

proceedings. Once such applications though untenable are filed, the trial courts 

have no alternative but to decide them, and then again such orders would be 

challenged before the higher courts, and the whole criminal trial would get derailed. 

Suffice it to say that such practice is highly deplorable, and if followed, should be 

dealt with sternly by the courts. 

•  

8. CRIMINAL PROCEDURE CODE, 1973 – Section 319 

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Section 358 

 EVIDENCE ACT, 1872 – Section 132 

 BHARATIYA SAKSHYA ADHINIYAM, 2023 – Section 137 

 CONSTITUTION OF INDIA – Article 20(3) 

 WORD AND PHRASES: 

(i) Summoning of witness as additional accused – Whether proviso to 

Section 132 of the Evidence Act puts an absolute embargo on the 

Trial Court to initiate process u/s 319 CrPC against such witness? 

Held, No – Such person can be summoned as an additional accused 

if other material showing his complicity in offence, is available on 

record. 

(ii) Statutory immunity against self incrimination to a witness – Scope 

of – A witness cannot be subjected to prosecution on the basis of his 

own statement – But if there is other substantial evidence or material 

against him proving his prima facie involvement in the offence, such 

witness can be summoned as an additional witness. 

(iii) Maxim nemo tenetur prodere seipsum, meaning of – Explained. 
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 n.M izfØ;k lafgrk] 1973 & /kkjk 319 

 Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk 358 

 lk{; vf/kfu;e] 1872 & /kkjk 132  

 Hkkjrh; lk{; vf/kfu;e] 2023 & /kkjk 137 

 Hkkjr dk lafo/kku & vuqPNsn 20¼3½ 

 'kCn ,oa okD;ka'k% 

(i) Lkk{kh dks vfrfjä vfHk;qDr ds :i esa cqykuk & D;k lk{; vf/kfu;e 

dh /kkjk 132 dk ijarqd ,sls lk{kh ds fo:) na-iz-la- dh /kkjk 319 ds 

varxZr dk;Zokgh vkjaHk djus ds fy, fopkj.k U;k;ky; ij iw.kZ çfrca/k 

yxkrk gS\ vfHkfu/kkZfjr] ugha & ,sls O;fä dks vfrfjä vfHk;qDr ds :i 

esa cqyk;k tk ldrk gS ;fn vijk/k esa mldh lafyIrrk nf'kZr djus okyh 

vU; lkexzh vfHkys[k ij miyC/k gksA 

(ii) lk{kh dks vkRenks"kh Bgjkus ds fo:) fof/kd çfrj{kk & mldk foLrkj 

& ,d lk{kh dks mlds Lo;a ds dFku ds vk/kkj ij vfHk;ksftr ugha 

fd;k tk ldrk & fdarq ;fn mlds fo:) vijk/k esa mldh çFke        

–"V;k lafyIrrk lkfcr djus ds fy, vU; lkjoku lk{; ;k lkexzh gS] 

rks ,sls lk{kh dks vfrfjä vfHk;qDr ds :i esa cqyk;k tk ldrk gSA 

(iii) eSfDle nemo tenetur prodere seipsum dk vFkZ & le>k;k x;kA 

Raghuveer Sharan v. District Sahakari Krishi Gramin Vikas 
Bank and anr. 
Judgment dated 10.09.2024 passed by the Supreme Court in 

Criminal Appeal No. 2764 of 2024, reported in AIR 2024 SC 4390 

Relevant extracts from the judgment: 

 There cannot be an absolute embargo on the Trial Court to initiate process 

under Section 319 CrPC, merely because a person, who though appears to be 

complicit has deposed as a witness. The finding to invoke Section 319 CrPC, must 

be based on the evidence that has come up during the course of Trial. There must 

be additional, cogent material before the Trial Court apart from the statement of the 

witness.   

 An order for initiation of process under Section 319 CrPC against a witness, 

who has deposed in the trial and has tendered evidence incriminating himself, 

would be tested on the anvil that whether only such incriminating statement has 

formed the basis of the order under Section 319 CrPC At the same time, mere 

reference to such statement would not vitiate the order. The test would be as to 

whether, even if the statement of witness is removed from consideration, whether 

on the basis of other incriminating material, the Court could have proceeded under 

Section 319 CrPC. 
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 In the case at hand, the appellant has been summoned as an additional accused 

under Section 319 of the CrPC not only on the basis of his pre-summoning 

statement but on the basis of the statement of PW-1/Narendra Singh Parmar who 

was examined as a witness on 31.03.2022. Had the appellant been proposed as an 

additional accused on the basis of his statement, he would have been summoned 

immediately after his pre-summoning statement was recorded on 19.03.2016. Thus, 

the present is a case where the appellant has been summoned as an additional 

accused on the basis of the statement of PW1/Narendra Singh Parmar. 

 The proviso to Section 132 offers statutory immunity against self 

incrimination providing that no such answer, which a witness shall be compelled to 

give, shall subject him to any arrest or prosecution or be proved against him in any 

criminal proceedings except a prosecution for giving false evidence by such 

answer. Thus, the only protection available is, a witness cannot be subjected to 

prosecution on the basis of his own statement. It nowhere provides that there is 

complete and unfettered immunity to a person even if there is other substantial 

evidence or material against him proving his prima facie involvement. If this 

complete immunity is read under the proviso to Section 132 of the Act, an 

influential person with the help of a dishonest Investigating Officer will provide a 

legal shield to him by examining him as a witness even though his complicity in 

the offence is writ large on the basis of the material available in the case. 

  The proviso to Section 132 of the Act is based on the maxim nemo tenetur 

prodere seipsum i.e. no one is bound to criminate himself and to place himself in 

peril. In this regard the law in England, (with certain exceptions) is that a witness 

need not answer any question, the tendency of which is to expose the witness, or to 

feed hand of the witness, to any criminal charge, penalty or forfeiture [See 

Woodroffe & Amir Ali, Law of Evidence, Twenty-first edition, 2020 pp.4377 (Syn 

132.1) R v. Gopal Dass, (1881) 3 Mad 271]. The privilege is based on the principle 

of encouraging all persons to come forward with evidence, by protecting them, as 

far as possible, from injury or needless annoyance in consequence of so doing (WM 

Best, A Treatise on the Principles of Evidence, 4th Edn, H Sweet, London, 1866, 

p 126). This absolute privilege, in some cases tended to bring about a failure of 

justice, for the allowance of the excuse, particularly when the matter to which the 

question related was in the knowledge solely of the witness, deprived the court of 

the information which was essential to its arriving at a right decision. 

•  
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9. CRIMINAL PROCEDURE CODE, 1973 – Section 329 

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Section 368 

 INDIAN PENAL CODE, 1860 – Section 302 

 BHARATIYA NYAYA SANHITA, 2023 – Section 103(1) 

 Plea of insanity – When can court start inquiry?  The Court/Magistrate 

has to feel that accused is suffering from insanity – Word ‘appears’ is 

very significant – Only raising objection of ‘unsoundness’ will not suffice 

– If on examining the accused, it does not appear that accused is insane, 

it is not necessary to hold a further elaborate inquiry. 

 n.M izfØ;k lafgrk] 1973 & /kkjk 329 

 Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk 368 

 Hkkjrh; n.M lafgrk] 1860 & /kkjk 302 

 Hkkjrh; U;k; lafgrk] 2023 & /kkjk 103¼1½ 

 fod`r fpRrrk dk cpko & U;k;ky; dc tkap izkjEHk dj ldrk gS\  

U;k;ky;@eftLVsªV dks ;g eglwl djuk gksxk fd vfHk;qDr fod̀r fpRrrk 

ls xzflr gS & 'kCn ^izdV gksrk gS* cgqr egRoiw.kZ gS & fpRr fod`fr ij 

dsoy iz'u mBkuk i;kZIr ugha gksxk & ;fn vfHk;qDr dk ijh{k.k djus ij 

;g izdV ugha gksrk gS fd vfHk;qDr fod̀r fpRr gS] rks vkxs foLr`r tk¡p 

djus dh vko';drk ugha gS A  

 Ashutosh Shrivastava v. State of M.P. 

 Order dated 11.03.2024 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Criminal Revision No. 5165 of 2023, 

reported in ILR 2024 MP 1902 

Relevant extracts from the order: 

 Having gone through the provision of section 329(1) of CrPC, it reveals that 

when it appears to the Magistrate or Court that such person is of unsound mind and 

in capable of making his defence then the Magistrate or Court shall proceed in 

accordance with further procedure. Here, the word "appears" is very significant. 

Actually, it is the concerned Magistrate or the Trial Court which has to feel that the 

accused is suffering from unsoundness of mind or insanity. Only by raising 

objection or contention in this regard cannot be sufficed to satisfy the Trial Court 

in this regard. In this case, as per the order of the Learned Trial Court, the Learned 

Trial Court has examined the accused, but does not found anything by which the 

Court can assume that the petitioner is suffering from insanity or unsoundness of 

mind. Moreover, the Learned Trial Court has also called a report from Jail 

Superintendent and in that report, it has been mentioned that neither any medicine 
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regarding insomnia is used by the petitioner nor the petitioner kept with insane 

prisoners. it is also mentioned that as per the documentary record furnished by the 

AGP (for State), the accused has not made any dispute with other prisoners Mohit, 

Ritesh, Deepak etc. and his behaviour in the jail is as usual. He neither committed 

any unexpected things nor causing any violence in the jail. Considering that report, 

the Learned Trial Court has rejected the application of the petitioner. 

 On this aspect, the following excerpt of the Full Bench judgment of Hon'ble 

the Apex Court delivered in the case of I.B. Shivaswami v. State of Mysore, AIR 

1971 SC 1638, is condign to quote here as under: 

“It is true that the word “appears” in Section 465 imports a lesser 

degree of probability that when ever a Counsel raises a point 

before a Sessions Judge he has to straight away hold an 

elaborate enquiry in to the matter. If on examining the accused 

it does not appear to him that the accused is insane it is not 

necessary that he should go further and send for and examine 

medical witnesses and other relevant evidence. Of course if he 

has any serious doubt in the matter the Sessions Judge should 

have a proper enquiry.” 

 The aforesaid proposition of law clearly ordains that only on the instruction 

of petitioner's advocate, the respective Sessions Judge is not required to start 

elaborate inquiry and after examining the accused, when it does not appear to him 

that the accused is "insane", he can reject the application filed under section 329 of 

CrPC outrightly. 

•  

10. CRIMINAL PROCEDURE CODE, 1973 – Section 357 

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Section 395 

 (i)  Reduction of sentence – Permissibility – Upon conviction for the 

offence punishable u/s 325 of IPC, the Trial Court sentenced the 

accused persons to undergo 5 years RI – Appellate Court reduced 

the custodial sentence from 5 years to 4 years and further directed 

that if both the accused persons deposit a sum of Rs. 2.5 lakh each as 

compensation, to be paid to the victim then they are not required to 

undergo reduced sentence – Whether such order was justified? Held, 

No – Once the conviction is affirmed and sentence is imposed, the 

appellate Court cannot further dilute the order of sentence by 

directing the accused persons to pay compensation – Payment of 

victim compensation cannot be a ground for reducing the sentence 

as it is not a punitive measure but only restitutory in nature.   
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(ii)  Victim compensation – Factors to be considered – The sole factor for 

deciding compensation is the victim’s loss or injury as a result of 

offence and the convict’s capacity to pay compensation – It has 

nothing to do with the sentence that has been imposed – Courts 

should not conflate sentence with compensation to victims – Both 

stand on completely different footing and either of them cannot vary 

the other.  

 n.M izfØ;k lafgrk] 1973 & /kkjk 357 

 Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk 395 

(i)   n.M esa deh & vuqKs;rk & Hkk-na-la- dh /kkjk 325 ds varxZr naMuh; 

vijk/k ds fy, nks"kh Bgjk, tkus ij] fopkj.k U;k;ky; us vfHk;qDr dks 

5 o"kZ ds lJe dkjkokl dh ltk ls nf.Mr fd;k & vihyh; U;k;ky; 

}kjk dkjkoklh; n.Mkns'k dks 5 o"kZ ls ?kVkdj 4 o"kZ fd;k x;k vkSj 

;g Hkh funsZf'kr fd;k x;k fd ;fn izR;sd vfHk;qDr }kjk 2-5 yk[k #i;s 

dh jkf'k crkSj {kfriwfrZ ihfM+r dks Hkqxrku dh tkrh gS rc mUgsa de fd;s 

x;s dkjkoklh; n.Mkns'k Hkqxrus dh vko';drk ugha gksxh & D;k ,slk 

vkns'k mfpr Fkk\ vfHkfu/kkZfjr ugha & ;fn ,d ckj nks"kflf) dh iqf"V 

djrs gq, n.Mkns'k vf/kjksfir dj fn;k x;k gks rc vihyh; U;k;ky; 

vfHk;qDr dks {kfriwfrZ jkf'k dk Hkqxrku djus dk funsZ'k nsrs gq, n.Mkns'k 

esa vkSj deh ugha dj ldrk & ihfM+r izfrdj jkf'k dk Hkqxrku n.Mkns'k 

dks de djus dk vk/kkj ugha cu ldrk D;ksafd ;g n.MkRed mik; ugha 

gS] cfYd dsoy iquZLFkkiukRed ç—fr dk mik; gSA   

(ii)  ihfM+r izfrdj & fopkj.kh; rRo & izfrdj r; djus dk ,dek= dkjd 

vijk/k ds ifj.kkeLo:i ihfM+r dks dkfjr gqbZ gkfu ;k {kfr vkSj vijk/kh 

dh izfrdj vnk djus dh {kerk gS & bldk ml n.M ls dksbZ ysuknsuk 
ugha gS tks vf/kjksfir fd;k x;k gS & n.Mkns'k dks ihfM+r izfrdj ds 

lkFk U;k;ky;ksa }kjk ,dhd`r ugha fd;k tkuk pkfg, & nksuksa iw.kZr% 

i`Fkd Lrj ij jgrs gSa vkSj muesa ls dksbZ Hkh nwljs dk LFkku ugha ys 

ldrkA  

Rajendra Bhagwanji Umraniya v. State of Gujarat 

Order dated 09.05.2024 passed by the Supreme Court in Criminal 

Appeal    No. 2481 of 2024, reported in 2024 (2) Crimes 258 (SC) 

Relevant extracts from the order: 

 The High Court having upheld the conviction for the offence punishable 

under Section 325 of the IPC so far as the two respondents herein are concerned 

and having reduced the sentence from five years rigorous imprisonment to four 
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years rigorous imprisonment could not have further diluted the order of sentence 

by asking the accused persons to pay compensation. In other words, the High Court 

having once affirmed the conviction and awarded sentence of four years could not 

have further in lieu of the same reduced it by ordering compensation. To this extent, 

we have no hesitation in holding that the High Court fell into error.  

 The idea of victim compensation is based on the theory of victimology which 

recognizes the harsh reality that victims are unfortunately the forgotten people in 

the criminal justice delivery system. Victims are the worst sufferers. Victims family 

is ruined particularly in cases of death and grievous bodily injuries. This is apart 

from the factors like loss of reputation, humiliation, etc. Theory of Victimology 

seeks to redress the same and underscores the importance for criminal justice 

administration system to take into consideration the effect of the offence on the 

victim's family even though human life cannot be restored but then monetary 

compensation will at least provide some solace. 

  The provision of Section 357 recognizes the aforesaid and is victim centric in 

nature. It has nothing to do with the convict or the sentence passed. The spotlight 

is on the victim only. The object of victim compensation is to rehabilitate those who 

have suffered any loss or injury by the offence which has been committed. Payment 

of victim compensation cannot be a consideration or a ground for reducing the 

sentence imposed upon the accused as victim compensation is not a punitive 

measure and only restitutory in nature and thus, has no bearing with the sentence 

that has been passed which is punitive in nature.   

 The words “any loss or injury” used in Section 357 of the CrPC clearly 

indicates that the sole factor for deciding the compensation to be paid is the victim’s 

loss or injury as a result of the offence, and has nothing to do with the sentence that 

has been passed. Section 357 of CrPC is intended to reassure the victim that he/she 

is not forgotten in the criminal justice system. It is a constructive approach to crimes 

based on the premise that mere punishment of the offender may not give solace to 

the victim or its family. 

 As such, when deciding the compensation which is to be paid to a victim, the 

only factor that the court may take into consideration is the convict’s capacity to 

pay the compensation and not the sentence that has been imposed. In criminal 

proceedings the courts should not conflate sentence with compensation to victims. 

Sentences such as imprisonment and/or fine are imposed independently of any 

victim compensation and thus, the two stands on a completely different footing, 

either of them cannot vary the other. Where an accused is directed to pay 

compensation to victims, the same is not meant as punishment or atonement of the 
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convict but rather as a step towards reparation to the victims who have suffered 

from the offence committed by the convict. 

 If payment of compensation becomes a consideration for reducing sentence, 

then the same will have a catastrophic effect on the criminal justice administration.  

It will result in criminals with a purse full of money to buy their way out of justice, 

defeating the very purpose of criminal proceedings. 

•  

11. CRIMINAL PROCEDURE CODE, 1973 – Section 439(2)  

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Section 

483(3)  

 Application for cancellation of bail – Stay of operation of bail order 

pending application – This power can only be exercised in exceptional 

circumstances when a very compelling prima facie case is presented for 

cancellation of bail – The Court must record sufficient reasons for 

coming to a conclusion that the case was an exceptional one and a strong  

prima facie case to stay a bail order is made out – An ex parte order for 

stay of bail should not be granted.  

n.M izfØ;k lafgrk] 1973 & /kkjk 439¼2½  

Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk 483¼3½ 

tekur fujLr djus ds fy, vkosnu & vkosnu ds yacu ds nkSjku tekur 

vkns'k ds izorZu dk jksdk tkuk & bl 'kfDr dk mi;ksx dsoy viokfnr 

ifjfLFkfr;ksa esa fd;k tk ldrk gS tgk¡ tekur fujLr djus gsrq ck/;dkjh 

izFke n`"V;k ekeyk vkosnu esa izLrqr fd;k x;k gks & U;k;ky; dks bl 

fu"d"kZ ij igqapus ds fy, i;kZIr dkj.k vafdr djuk vko';d gS fd ekeyk 

viokfnr Fkk vkSj tekur vkns'k dks LFkfxr djus ds fy, ,d etcwr izFke 

n`"V;k ekeyk fufeZr gksrk gS & tekur dks LFkfxr djus ds fy, ,di{kh; 

vkns'k ugha fn;k tkuk pkfg,A  

Parvinder Singh Khurana v. Directorate of Enforcement  
Judgment dated 23.07.2024 passed by the Supreme Court in 

Criminal Appeal No. 3059 of 2024, reported in AIR 2024 SC 3572  

 Relevant extracts from the judgment: 

  In this case, it is so apparent from the first impugned order dated 23rd June, 

2023 that the order granting bail was mechanically stayed without considering 

merits. The application was kept on 26th June, 2023 at 2.30 p.m. The High Court 

ought to have heard the parties on the prayer for interim relief on 26th June, 2023 if 

the main application for cancellation of bail could not be heard. From 23rd June, 
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2023 till the end of June 2024, the application for cancellation of bail was listed on 

28 different dates. As noted earlier, there were three recusals. One recusal was made 

more than one month after the judgment was reserved. The result of all this is that 

the ex parte order of stay granted on 23rd June, 2023 without considering the merits 

of the case, continued to operate for one year. Thus, the order of stay granted 

without hearing the accused continued to operate for more than one year without 

hearing the accused on merits. Whether such an approach violated the fundamental 

right to liberty of the appellant is a serious question we must ask ourselves. Except 

for stating that this is a sorry state of affairs, we cannot say anything further as we 

must show restraint. Ultimately, in vacation, this Court granted a stay on 7th June, 

2024 to the order of stay, paving the way for the appellant's release on bail in terms 

of the order dated 17th June, 2023 passed one year ago. 

  There may be good reasons for three learned Judges to have recued 

themselves. But surely, the ex parte order staying the order of bail passed without 

considering merits cannot continue to operate for one year without the appellant 

getting a hearing on the issue of continuation of the interim order. All Courts have 

to be sensitive about the most important fundamental right conferred under our 

Constitution, which is the right to liberty under Article 21. 

  Our conclusions are as under: 

 a.  In an application made under Section 439(2) of the CrPC or Section 483(3) 

of the BNSS or other proceedings filed seeking cancellation of bail, the power 

to grant an interim stay of operation of order to bail can be exercised only in 

exceptional cases when a very strong prima facie case of the existence of the 

grounds for cancellation of bail is made out. While granting a stay of an order 

of grant of bail, the Court must record brief reasons for coming to a 

conclusion that the case was an exceptional one and a strong prima facie case 

is made out; 

 b.  As a normal rule, the ex parte stay of the bail order should not be granted. 

The said power can be exercised only in rare and very exceptional cases 

where the situation demands the passing of such drastic order. Where such a 

drastic exparte order of stay is passed, it is the duty of the Court to 

immediately hear the accused on the prayer for continuation of the interim 

relief. When the Court exercises the power of granting ex parte ad interim 

stay of an order granting bail, the Court is duty bound to record reasons why 

it came to the conclusion that it was a very rare and exceptional case where a 

drastic order of ex parte interim stay was warranted. 

•  

https://indiankanoon.org/doc/1199182/
https://indiankanoon.org/doc/116391/
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12. EVIDENCE ACT, 1872 – Sections 3, 107 and 108 

 BHARATIYA SAKSHYA ADHINIYAM, 2023 – Sections 2, 110 and 111 

(i) Presumption – Date of presumed death – Determination  – Surendra 

Singh Solanki son of plaintiff went missing from 25.07.2010 – Army 

Court of inquiry also accepted that Surendra Singh was missing 

since 25.07.2010 and thereafter, he was untraceable – He did not 

contact his family members since then – He was not under any 

distress/disability nor was in a situation wherefrom he could not 

contact his family members – Surendra Singh must have died on 

25.07.2010 or soon thereafter – Date of death held to be 25.07.2010. 

(ii)  Burden of proof – Exact time of death is not a matter of presumption 

– Onus of proving the death lies on the person who claims a right to 

establishment of that fact. 

lk{; vf/kfu;e] 1872 & /kkjk,a 3] 107 ,oa 108 

Hkkjrh; lk{; vf/kfu;e] 2023 & /kkjk,a 2] 110 ,oa 111 
(i) mi/kkj.kk & mi/kkfjr e`R;q dh frfFk & vo/kkj.k & oknh dk iq= lqjsUnz 

flag lksyadh fnukad 25-07-20210 ls ykirk gks x;k Fkk & lsuk ds tkap 

U;k;ky; us Hkh ;g Lohdkj fd;k fd lqjsUnz flag fnukad 25-07-20210 ls 

Fkk vkSj mlds i'pkr~ mldk irk ugha py ldk & mlus fnukad 25-07-

2010 ls mlds ifjokj ds lnL;ksa ls dksbZ laidZ ugha fd;k & og fdlh 

Hkh ruko@fodykaxrk ls xzflr ugha Fkk vkSj u gh og ,slh fLFkfr esa Fkk 

fd og vius ifjokj ds lnL;ksa ls laidZ ugha dj ldrk & lqjsUnz flag 

dh e`R;q fnukad 25-07-20210 dks ;k mlds rqjar ckn gqbZ gksxh & e`R;q 

dh frfFk 25-07-20210 vfHkfu/kkZfjr dh xbZA 
(ii) lcwr dk Hkkj & e`R;q dk ,dne lgh le; mi/kkj.kk dk ekeyk ugha gS 

& ;g lkfcr djus dk Hkkj fd e`R;q gqbZ gS] ml O;fDr ij gS tks ml 

LFkkiuk ds vf/kdkj dk nkok djrk gSA  

 Chhaya and anr. v. Public at Large and ors. 

 Judgment dated 27.05.2024 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Second Appeal No. 2186 of 2023, reported 

in ILR 2024 MP 1845 

Relevant extracts from the judgment: 

 Though the provisions of Sections 107 and 108 of the Evidence Act are very 

clear as to the rising of presumption, but these sections do not throw any light upon 

the date on which a person can be presumed to be dead. In other words, the doubt 
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or dilemma that arises in cases of this nature is as to the date of death of the person 

in respect of whom the presumption is raised. The moment it is established that a 

person has not been heard of for 7 years, the presumption of death arises. Although 

the presumption under the Evidence Act is confined only to the factum of death, 

but is silent in respect of the actual date of death or presumed death. 

 If the test of preponderance of probability laid down by Section 3 of the 

Evidence Act is applied, that is to say a fact is said to be proved if the court 

considers its existence to be so probable that a prudent man ought, under the 

circumstances of the particular case, to act upon certain supposition that it exists, 

then it would have to be held that Surendra Singh has died on 25.07.2010 or soon 

there after. If he was alive after 25.07.2010, there was no reason for him not to 

contact his immediate family members. It is not the case that Surendra Singh left 

the house in distress or he was under some disability which prevented him from 

returning home or even contacting his family members. Nor is it shown that 

Surendra Singh was missing in such circumstances or could be at such place where 

from he could not even contact his parents or close family members. Considering 

the fact that Surendra Singh was not under any distress or disability nor was he in 

the situation where from he could not contact his family members coupled with the 

fact that he has not contacted his family members at all since 25.07.2010 and has 

been declared to be dead by the declaratory decree of the competent court makes 

me, as man of ordinary prudence believe that Surendra Singh must have died on 

25.07.2010 or soon there after. 

 In the instant case the Court of Inquiry has already accepted that since 

25.07.2010 Army person Surendra Singh was missing and thereafter he became 

untraceable. Therefore, it is impossible to think that a person can be presumed to 

be dead from the date on which he went missing. Unless a period of seven years 

expire from the date of his missing, the very occasion for the raising of the 

presumption does not arise. The parents were in continuous correspondence with 

the Military Department/Union of India since 2010, then after receiving the letter 

(Ex. P-7) they have filed a civil suit before the Trial Court. The matter has been 

under consideration of the government for some time as with holding of the benefits 

due to the family has been causing a great deal of hardship. Hence the date of filing 

of the present suit would be considered as date of death of Surendra Singh is 

contrary to above position of law. 

 Therefore, the finding given by the Trial Court is not based on any cogent 

material based upon only an inference drawn for which there was no basis for the 
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aforesaid reasons. In the present case the finding of the both the courts below are 

erroneous and unsustainable due to lack of proper appreciation of fact and law as 

indicated above. Hence the appeal deserves to be allowed. 

 In the result, this second appeal is partly succeeds and partly allowed and the 

impugned judgment and decree passed by the Trial Court is modified by declaring 

the date of death of Surendra Singh son of Goverdhan Singh Solanki as 25.07.2010. 

The appellants are entitled to all the benefits as per aforesaid decision of the 

Government of India under the circular letter No. 4-52/86-Pen. Dated 03.03.1989. 

There spondent No.2 is directed to compute and pay GPF, Gratuity, Family pension 

and all other retiral benefits to the parents of missing soldier Surendra Singh. 

•  

13. EVIDENCE ACT, 1872 – Section 32(1) 

 BHARATIYA SAKSHYA ADHINIYAM, 2023 – Section 26 

Dying declaration – Reliability – Before accepting, court must be 

satisfied that it was rendered voluntarily, consistent, credible and devoid 

of any tutoring –  Once such conclusion is reached, great deal of sanctity 

is attached to a dying declaration and it can form the sole basis for 

conviction without any corroboration – Attending doctor stated that 

deceased was conscious and was in a position to give statement which was 

proved by the endorsement and signature on the dying declaration – 

Substance of dying declaration is also borne out by the medical history 

of the patient – No reason to doubt the correctness of the dying 

declaration.  

lk{; vf/kfu;e] 1872 & /kkjk  32¼1½ 

Hkkjrh; lk{; vf/kfu;e] 2023 & /kkjk 26 

e`R;qdkfyd dFku & fo'oluh;rk & bls Lohdkj djus ds iwoZ U;k;ky; dks 

bl ckr ls larq"V gksuk pkfg, fd og LosPNk ls fn;k x;k Fkk] og lqlaxr 

vkSj fo'oluh; gS vkSj og fdlh Hkh izdkj ls fl[kk;k i<+k;k x;k ugha gS & 

,d ckj bl rjg ds fu"d"kZ ij igqapus ds i'pkr~ ,sls e`R;qdkfyd dFku ls 

vR;f/kd 'kqfprk tqM+ tkrh gS vkSj ;g fcuk fdlh laiqf"V ds nks"kflf) dk 

,dek= vk/kkj gks ldrk gS & ns[kHkky djus okys fpfdRld }kjk dgk x;k 

fd e`rd lpsr Fkk vkSj dFku nsus dh fLFkfr esa Fkk tks fd ,sls e`R;qdkfyd 

dFku ij vafdr i`"Bkadu vkSj gLrk{kj ls lkfcr gksrk Fkk & ejht dh 

fpfdRlh; i`"BHkwfe ls Hkh e`R;qdkfyd dFku dk lkj lkeus vk;k gS & 

e`R;qdkfyd dFku dh lR;rk ij lansg djus dk dksbZ vk/kkj ugha gSA 
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Rajendra v. State of Maharashtra 

Judgment dated 15.05.2024 passed by the Supreme Court in 

Criminal Appeal No. 2281 of 2011, reported in 2024 (2) Crimes 324 

(SC) 

Relevant extracts from the judgment: 

 Dr. Kiran Kurkure is PW-13. At the relevant point of time, he was serving as 

medical officer in the S.R.T.R. Medical College and Hospital at Ambajogai. At 

about 10:15pm on 22.07.2002, a patient by the name Rekha, wife of Rajendra 

Kolhe, was brought to the hospital by the police. Though she was having 99% 

burns, she was conscious. Her statement was recorded at 11:45pm At that time, he 

was present. He stated that at the time of recording of her statement, the patient 

Rekha was conscious and was in a position to give statement. He further stated that 

he had put an endorsement on the statement (Ex. 59). It also bore his endorsement 

to the effect that the patient was fit for giving statement at present which was signed 

by him. He stated that the contents of Ex. 59 were correct. He proved his 

endorsements and the signatures on Ex. 59. He also stated that he had put an 

endorsement before recording the statement and another endorsement after 

recording the statement; the endorsement date and time was in his hand writing. 

Regarding the second endorsement after recording of the statement, he stated that 

the endorsement was his but by mistake he had mentioned the time as 11:45pm. He 

also stated that at the time of admission of the patient, he had recorded the history 

narrated by her. The patient had informed him that her husband had set her on fire. 

He asserted that he had correctly recorded the history as narrated by the patient. It 

was in his own hand writing, the contents of which were proved by him (Ex. 117). 

The law relating to dying declaration is now well settled. Once a dying declaration 

is found to be authentic inspiring confidence of the court, then the same can be 

relied upon and can be the sole basis for conviction without any corroboration. 

However, before accepting such a dying declaration, court must be satisfied that it 

was rendered voluntarily, it is consistent and credible and that it is devoid of any 

tutoring. Once such a conclusion is reached, a great deal of sanctity is attached to a 

dying declaration and as said earlier, it can form the sole basis for conviction. 

 Section 32 says that statements made by a person who is dead or who cannot 

be found etc., be it in written form or oral, are themselves relevant facts. As per 

situation(1), when the relevant facts relate to the cause of death, such a statement 

would be relevant whether the person who made it was or was not at the time of 

making the statement under expectation of death. Such a statement would be 

https://indiankanoon.org/doc/1959734/
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relevant whatever may be the nature of the proceedings in which the cause of his 

death comes into question. The relevancy is not confined to the cause of his death 

but also to the circumstances of the transaction which resulted in his death. 

 As already discussed above, there is no reason for us to doubt the correctness 

of the dying declaration of the deceased (Ex. 59) which has been proved in 

evidence. Attending doctor has certified that the deceased was capable of narrating 

her statement. The substance of the dying declaration is also borne out by the 

medical history of the patient recorded by the doctor which has also been proved in 

evidence. Further, though there are inconsistencies and improvements in the 

version of the prosecution witnesses, there is however convergence with the core 

of the narration of the deceased made in the dying declaration and the medical 

history recorded by the doctor. That being the position, the evidence on record, 

particularly Ex. 59, clearly establishes the guilt of the appellant beyond all 

reasonable doubt.  

•  

14. EVIDENCE ACT, 1872 – Section 68 

 BHARATIYA SAKSHYA ADHINIYAM, 2023 – Section 67 

 SUCCESSION ACT, 1925 – Section 63(c) 

 Registered Will – Onus of proof – A registered Will by itself does not 

mean that the statutory requirements of proving the Will need not be 

complied with – Propounder of Will must prove its execution by 

examining one or more attesting witnesses as envisaged in section 63(c) 

of Succession Act and in section 68 of the Evidence Act. 

 lk{; vf/kfu;e] 1872 & /kkjk 68 

 Hkkjrh; lk{; vf/kfu;e] 2023 & /kkjk 67 

 mRrjkf/kdkj vf/kfu;e] 1925 & /kkjk 63¼x½ 

 iathd`r olh;r & lcwr dk Hkkj & iathd`r olh;r dk vFkZ ;g ugha gS fd 

olh;r dks izekf.kr djus dh fof/kd vfuok;Zrkvksa dk ikyu djuk vko';d 

ugha gS & mRrjkf/kdkj vf/kfu;e dh /kkjk 63¼x½ ,oa lk{; vf/kfu;e dh 

/kkjk 68  ds vuqlkj olh;r ds izfriknd dks ,d ;k vf/kd vuqizek.kd 

lk{khx.k dk ijh{k.k djds blds fu"iknu dks izekf.kr djuk gksxkA  

 Vijay Singh Yadav and ors. v. Smt. Krishna Yadav and ors. 

 Order dated 17.02.2024 passed by the High Court of Madhya 

Pradesh in Writ Petition No. 2301 of 2024, reported in ILR 2024 

MP 1492 
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Relevant extracts from the order: 

 The Supreme Court in the case of Bharpur Singh and ors. v. Shamsher 

Singh, (2009) 3 SCC 687 has held that it may be true that Will was a registered 

one, but the same by itself would not mean that the statutory requirements of 

proving the Will need not be complied with. In terms of Section 63(c), Succession 

Act, 1925 and Section 68, Evidence Act, 1872, the propounder of a Will must prove 

its execution by examining one or more attesting witnesses and propounder of Will 

must prove that the Will was signed by the testator in a sound and disposing state 

of mind duly understanding the nature and effect of disposition and he put his 

signature on the document of his own free Will. 

•  

15. GUARDIANS AND WARDS ACT, 1890 – Sections 7 and 8  

 Custody of minor girl child – After the death of wife, father handed over 

the custody of his minor daughter, who at that time was only 10 days old, 

to his sister-in-law – After about two years, father claimed custody of his 

daughter  – Guiding principles reiterated – Being the natural guardian 

and to ensure welfare of the minor child to live with natural family, 

father allowed to take custody. 

 laj{kd vkSj izfrikY; vf/kfu;e] 1890 & /kkjk,a 7 ,oa 8 

 vizkIro; ckfydk dh vfHkj{kk & iRuh dh e`R;q ds ckn] firk us viuh 

vizkIro; iq=h dh vfHkj{kk] tks ml le; dsoy 10 fnu dh Fkh] viuh er̀ 

iRuh dh cfgu dks lkSai nh & yxHkx nks o"kZ ckn] firk us viuh iq=h dh 

vfHkj{kk dk nkok fd;k & ekxZn'khZ fl)karksa dks nksgjk;k x;k & uSlfxZd 

vfHkHkkod gksus ds dkj.k vkSj uSlfxZd ifjokj ds lkFk jgdj vizkIro; 

ckfydk ds dY;k.k dks lqfuf'pr djus ds fy,] firk dks iq=h dh vfHkj{kk 

ysus dh vuqefr nh xbZA 

 Gautam Kumar Das v. NCT of Delhi and ors. 

 Judgment dated 20.08.2024 passed by the Supreme Court in 

Criminal Appeal No. 3447 of 2024, reported in AIR 2024 SC 4029 

Relevant extracts from the judgment: 

 Insofar as the fitness of the appellant is concerned, he is well educated and 

currently employed as Assistant General Manager (Class A Officer) in Central 

Warehousing Corporation, Delhi. The appellant’s residence is also in Delhi 

whereas respondent No. 6 to whom the custody of the minor child was handed over 

to by respondent No. 5 is residing at a remote village in West Bengal. Apart from 
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taking care of his children, the appellant can very well provide the best of the 

education facilities to his children. The child Sugandha Das, who lost her mother 

at tender age, cannot be deprived of the company of her father and natural brother. 

At the relevant time, the appellant had no other option but to look upon the sisters 

of his deceased wife to nurture his infant child. 

 In our opinion, merely because of the unfortunate circumstances faced by the 

appellant as a result of which, respondent Nos. 5 and 6 were given the temporary 

custody of the minor child Sugandha Das and only because they looked after her 

for few years, the same cannot be a ground to deny the custody of the minor child 

to the appellant, who is her only natural guardian. 

 It is to be noted that a common thread in all the judgments concerning the 

custody of minor children is the paramount welfare of the child. As discussed 

hereinabove, we find that, apart from the appellant being the natural guardian, even 

in order to ensure the welfare of the minor child, she should live with her natural 

family. The minor child is of tender age, and she will get adapted to her natural 

family very well in a short period. We are therefore inclined to allow the appeal. 

•  

16. HINDU ADOPTIONS AND MAINTENANCE ACT, 1956 – Section 19 

 Interim maintenance – Applicant/widowed daughter-in-law filed an 

application against the respondent/father-in-law u/s 19 of the Act – 

Family Court rejected the application for grant of interim maintenance 

on the ground that prima facie she has failed to show that father-in-law 

was in possession of a coparcenary property – Material available on 

record prima facie showed that deceased husband of the applicant was 

the owner of certain lands which are in the possession of father-in-law – 

Held, as per section 19(1)(a) of the Act, where widowed daughter-in-law 

was unable to maintain herself from the estate of deceased husband, she 

could move an application under the Act – Order of the Family Court 

was set aside and considering the social status of the parties, interim 

maintenance to the tune of Rs. 15,000/- per month was allowed.   

 fgUnw nRrd rFkk Hkj.k&iks"k.k vf/kfu;e] 1956 & /kkjk 19 

 varfje Hkj.k&iks"k.k & vkosfndk@fo/kok cgw us vf/kfu;e dh /kkjk 19 ds 

varxZr izR;FkhZ@llqj ds fo:) vkosnu izLrqr fd;k & dqVqEc U;k;ky; us 

bl vk/kkj ij varfje Hkj.k&iks"k.k fnyk, tkus dk vkosnu fujLr fd;k fd 

og izFke n`"V;k ;g nf'kZr djus esa vlQy jgh gS fd llqj lgnkf;dh 

lEifRr ds vkf/kiR; esa gS & vfHkys[k ij izLrqr lkexzh ls izFke n`"V;k ;g 
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nf'kZr gksrk gS fd vkosfndk ds e`rd ifr dqN Hkwfe ds Lokeh Fks tks llqj ds 

vkf/kiR; esa gS & vfHkfu/kkZfjr] vf/kfu;e dh /kkjk 19¼1½¼d½ ds vuqlkj tgka 

fo/kok cgw vius e`rd ifr dh lEink ls Lo;a dk Hkj.k&iks"k.k djus esa 

vleFkZ gksrh gS ogka og vf/kfu;e ds varxZr vkosnu izLrqr dj ldrh gS & 

dqVqEc U;k;ky; dk vkns'k vikLr fd;k x;k ,oa i{kdkjksa ds lkekftd Lrj 

dks n`f"Vxr j[krs gq, 15]000@& :i;s izfrekg dk varfje Hkj.k&iks"k.k 

vuqer fd;k x;kA 

 Prachi Singh v. Narendra Singh  
 Order dated 26.07.2024 passed by the High Court of Madhya 

Pradesh in Miscellaneous Petition No. 2281 of 2024, reported in 

2024 (4) MPLJ 577 

Relevant extracts from the order: 

 In absence of any rebuttal, this Court is left with no other option but to accept 

the submissions made by counsel for petitioner, which are based on documentary 

material. The respondent himself had filed an objection before the Tahsildar, Tahsil 

Raghurajnagar, District Satna to the effect that although the lands mentioned in the 

objection are recorded in the name of Devendra Singh but the same should not be 

mutated in the name of petitioner and the younger brother-in-law of petitioner 

(Devar) has also filed a suit for declaration of title and permanent injunction on the 

basis of so called Will executed by Late Devendra Singh. Thus, it is clear that 

respondent is in possession of the property belonging to Late Devendra Singh.    

Section 19(1)(a) of Hindu Adoptions and Maintenance Act provides that if a 

widowed daughter-in-law is unable to maintain herself from the estate of her 

husband, then she can file an application under Section 19 of Hindu Adoptions and 

Maintenance Act.  

 If the complaint in the form of objection made by respondent to the Tahsildar, 

Tahsil Raghurajnagar, District Satna as well as the Civil Suit filed by Rakesh Singh, 

another son of respondent, are read jointly, then it is clear that late husband of 

petitioner was the owner of the aforesaid properties and his name was also mutated 

in the revenue records. Since she has been deprived of her property, therefore, she 

is entitled for maintenance under Section 19 of Hindu Adoptions and Maintenance 

Act.  

 Considering the totality of the facts and circumstances of the case, this Court 

is of considered opinion that the trial Court committed a material illegality by 

rejecting the application for grant of interim maintenance. 

•  



JOTI JOURNAL – FEBRUARY 2025 – PART II 32 

*17. HINDU MARRIAGE ACT, 1955 – Section 13B 

Dissolution of marriage by mutual consent – Parties requested to waive 

off six months cooling period on the ground that they were staying in 

different stations for work and are facing difficulty in attending the case 

– Inconvenience of parties cannot be a ground to waive off the said period 

– Order rejecting such request upheld. 

fgUnq fookg vf/kfu;e] 1955 & /kkjk 13[k 

fookg dk fo?kVu & ikjLifjd lEefr ls & i{kdkjksa us 6 ekg dh izrh{kk 

vof/k dk vf/kR;tu djus dk fuosnu bl vk/kkj ij fd;k fd os vyx 

LFkkuksa ij dk;Z djrs gSa ,oa izdj.k esa mifLFkr gksus esa dfBukbZ vuqHko dj 

jgs gSa & i{kdkjksa dh vlqfo/kk mijksDr vof/k ds vf/kR;tu dk vk/kkj ugha 

gks ldrh & ,sls fuosnu dks vLohdkj djus ds vkns'k dks ;Fkkor j[kk x;kA  

Sushant Kumar Sahu v. Mohini Sahu 

Order dated 30.08.2024 passed by the High Court of Madhya 

Pradesh in Miscellaneous Petition No. 4933 of 2024, reported in 

2024 (4) MPLJ 610 

•  

18. HINDU MARRIAGE ACT, 1955 – Section 13B(2) 

 Divorce by mutual consent – Power to waive off statutory period of six 

months – Joint petition u/s 13B of the Act was filed on 01.11.2022 and 

statements of both the parties were recorded on the same day – 

Mediation report filed on 30.11.2022 whereby it was reported that both 

the parties are not ready to live together – Without waiting for statutory 

period of six months, court on its own motion fixed the case for second 

motion on 13.01.2023, recorded statements of parties and on the same 

day passed the judgment and decree of divorce – Held, there is no 

provision u/s 13B(2) of the Act for waiving off statutory period of six 

months – Jurisdiction of Court to pass a decree by mutual consent is a 

limited jurisdiction – Court has to pass a decree upon satisfaction of 

requirement of law and after expiry of specified cooling period – Courts 

are empowered to exercise its discretion when application is moved for 

waiving the cooling period – However, second motion of recording 

consent of parties for decree of divorce by mutual consent is important 

and cannot be waived in routine manner – Appeal allowed and decree of 

divorce set aside. 
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 fgUnq fookg vf/kfu;e] 1955 & /kkjk 13[k¼2½ 

 ikjLifjd lEefr ls fookg foPNsn & Ng ekg dh fof/kd vof/k ds vf/kR;tu 

dh 'kfDr & vf/kfu;e dh /kkjk 13¼[k½ ds varxZr la;qDr vkosnu fnukad   

01-11-2022 dks izLrqr fd;k x;k vkSj mlh fnu nksuksa i{kksa ds dFku vfHkfy[kr 

fd;s x;s & fnukad 30-11-2022 dks e/;LFkrk fjiksVZ izLrqr gqbZ ftlesa ;g 

crk;k x;k fd nksuks i{k lkFk jgus dks rS;kj ugha gSa & U;k;ky; us Lo;a ls 

6 ekg dh fof/kd vof/k dk vf/kR;tu djrs gq, izdj.k fnukad 13-01-2023 

dks f}rh; lekosnu gsrq fu;r fd;k vkSj mlh fnu i{kdkjksa ds dFku 

vfHkfyf[kr fd, vkSj fookg&foPNsn dk fu.kZ; ,oa fMØh ikfjr dh & 

vfHkfu/kkZfjr] 6 ekg dh fof/kd vof/k ds vf/kR;tu ds fy;s /kkjk 13[k¼2½ esa 

dksbZ mica/k ugha gS & ikjLifjd lEefr ls fookg foPNsn dh fMØh ikfjr 

djus dh U;k;ky; dh vf/kdkfjrk lhfer gS & U;k;ky; dks fof/k dh vis{kkvksa 

dh larqf"V gksus ij rFkk fofufnZ"V dh xbZ izrh{kk vof/k ds volku ds i'pkr~ 

fMØh ikfjr djuh pkfg, & tc fof/kd vof/k ds vf/kR;tu gsrq vkosnu 

izLrqr fd;k tkrk gS rc U;k;ky;ksa dks vius foosd dk iz;ksx djus dh 'kfDr 

gS & vkilh lEefr ls fookg foPNsn dh fMØh ds fy;s i{kdkjksa dh lgefr 

ntZ djus dk nwljk izLrko egRoiw.kZ gS vkSj fu;fer vuqØe esa bldh NwV 

ugha nh tkuh pkfg, & vihy Lohdkj dh xbZ vkSj fookg foPNsn dh fMØh 

vikLr dh xbZA 

 Archana Kanojiya v. Vijay Kanojiya 

 Judgment dated 19.03.2024 passed by the High Court of Madhya 

Pradesh in First Appeal No. 1668 of 2023, reported in ILR 2024 MP 

1838 (DB) 

Relevant extracts from the judgment: 

 It is not in dispute in the present case that divorce petition on mutual consent 

was filed on 01.11.2022 and statements at first motion were recorded on 01.11.2022 

itself. The mediation between parties was held on 15.11.2022 and on 30.11.2022 

next date for recording consent of parties after waiting (waiving) cooling period 

was fixed for 13.01.2023. It is apparent that learned Family Court had not waited 

for statutory period of six months before passing judgment and decree of divorce. 

 The jurisdiction of court to pass a decree by mutual consent is limited 

jurisdiction, Court has to pass a decree upon satisfaction of requirement of law and 

after expiry of specified waiting period. From the analysis of Section 13B, it is 

apparent that filing of petition with mutual consent does not authorise court to pass 

a decree for divorce. Under sub-section 2, there is period of waiting to six to 
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eighteen months. This interregnum was obviously intended to give time and 

opportunity to parties to reflect on their move and seek advise from relatives and 

friends. In this transitional period, one of the parties may have a second thought 

and may change the mind not to proceed with petition. Spouse may not be party to 

joint motion under sub-section (2) after waiting period and there is nothing in 

Section which prevents such courts. Section does not provide that if there is change 

of mind by one party, it should not be accepted. It is not the intention of Legislature 

that once the petition is filed under Section 13B for dissolution of marriage by 

decree of divorce by mutual consent, any party to motion may not withdraw 

consent. Meaning thereby, waiting period is prescribed by Legislature for benefit 

of litigants to take a second thought in respect of their consent and action of 

dissolution of marriage by mutual consent. If the court is permitted to waive 

cooling/waiting statutory period without any application/request of parties, it will 

amount to deprive parties from exercising his/her option to withdraw consent, 

therefore, the same cannot be permitted, other wise it will defeat very purpose of 

incorporating waiting period and provisions itself. 

 There is no provisions in Section 13B(2) of the Act for waiving of statutory 

period of six months and earlier Apex Court by exercising power under Article 142 

of Constitution of India waived statutory period in appropriate cases. However, in 

the matter of Amardeep Singh v. Harveen Kaur, (2017) 8 SCC 746, it was held by 

Apex Court that in appropriate caseafter considering and satisfying the requirement 

of waiving the cooling period,court dealing with matter may accept prayer of parties 

to waive statutory period under Section 13B(2). The relevant paragraphs of the 

judgment are infra: 

“Applying the above to the present situation, we are of the view 

that where the court dealing with a matter is satisfied that a case 

is made out to waive the statutory period under Section 13B(2), 

it can do so after considering the following: 

(i) the statutory period of six months specified in Section            

13B(2), in addition to the statutory period of one year under 

Section 13B(1) of separation of parties is already over before the 

first motion itself; 

(ii)  all efforts for mediation/conciliation including efforts in 

terms of Order 32-A Rule 3 CPC/Section 23(2) of the Act/ 

Section 9 of the Family Courts Act to reunite the parties have 

failed and there is no likelihood of success in that direction by 

any further efforts; 
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(iii) the parties have genuinely settled their differences including 
alimony, custody of child or any other pending issues between 
the parties; 
(iv) the waiting period will only prolong their agony. 
 The waiver application can be filed one week after the first 
motion giving reasons for the prayer for waiver. If the above 
conditions are satisfied, the waiver of the waiting period for the 
second motion will be in the discretion of the court concerned. 
 Since we are of the view that the period mentioned in 
Section 13B(2) is not mandatory but directory, it will be open to 
the court to exercise its discretion in the facts and circumstances 
of each case where there is no possibility of parties resuming 
cohabitation and there are chances of alternative rehabilitation. 
 Needless to say that in conducting such proceedings the 
court can also use the medium of video conferencing and also 
permit genuine representation of the parties through close 
relations such as parents or siblings where the parties are unable 
to appear in person for any just and valid reason as may satisfy 
the court, to advance the interest of justice. 

 After examining proceedings dated 30.11.2022, it appears that before fixing 

case for recording of statements of parties for second motion within a period of two 

and half months from the date of presentation of petition, learned Family Court has 

not recorded satisfaction or any reason for waiving statutory period and straight 

way fixed the case for 13.01.2023 and passed judgment and decree on same day 

without completing statutory period as stipulated in Section 13B(2) of the Act. 

 The family court was not empowered to curtail period of reconsideration of 

consent by parties because the period has been provided by statute to parties for the 

purpose of reconsideration of their consent and though period mentioned in Section 

13B(2) is not mandatory, but it is right of parties to wait for period provided under 

the Act before giving final consent and if a party is desirous to withdraw the 

consent, the same may be withdrawn, therefore, fixing of case at an early date 

without any application/request of parties by Family Court amounts to violation of 

provisions of law. The question is answered accordingly. 

 Consequently, the appeal is allowed. Judgment and decree dated 13.01.2023 

are hereby set aside and matter is remanded back to Family Court as period of 18 

months from the date of filing petition has not been completed till now and family 

court may proceed further and pass appropriate order/judgment after recording 

fresh consent by way of statements of parties for divorce by mutual consent. The 

parties are directed to remain present before learned Family Court on 08.04.2024. 

•  
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19. INDIAN PENAL CODE, 1860 – Sections 120B, 364A and 392  

 BHARATIYA NYAYA SANHITA, 2023 – Sections 61(2), 140(2) and 

309(4) 

  EVIDENCE ACT, 1872 – Sections 3, 9 and 27  

  BHARATIYA SAKSHYA ADHINIYAM, 2023 – Sections 2, 7 and 23(2) 

  CRIMINAL PROCEDURE CODE, 1973 – Section 154  

  BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Section 173 

(i)  Appreciation of evidence – Kidnapping of minor for ransom and 

robbery in furtherance of criminal conspiracy – FIR was lodged on 

the basis of secret information received by the Sub-Inspector – The 

said report did not reveal the commission of a cognizable offence – 

Family members of minor boy did not lodge any report even after 

his return – The fact that the accused person's name was not 

mentioned in the special report which the investigation officer sent 

to his superiors, raises doubts about the actions of IO – Kidnapped 

minor knew one of the suspects before hand and claims to have 

identified one of the accused at the time of incident but he did not 

disclose it to the Police until much later – Once the kidnapped boy 

comes home, threat perception at hands of offenders, if any would 

have either been diluted or vanished – Unexplained delay in acting 

lawfully raises significant questions about the credibility of the 

overall prosecution case. 

(ii)  Identification – The child who was abducted had previously 

encountered one of the accused and claimed to have recognized him 

at the time of the incident – Prosecution's case was completely 

undermined by the fact that the identity of the accused was not 

disclosed to police officials until a significant amount of time had 

passed – During the deposition in the court, the boy identified the 

accused for the first time in the dock who were not known to him – 

This raises questions about dock identification of the accused – 

Therefore, identification of the accused by witness was not found 

reliable. 

(iii)  Recovery of money – Since disclosure statements were not proven as 

per law, prosecution failed to prove recovery of currency notes at the 

instance of accused – Father of the minor received back currency 

notes without an order of court; which was a clear act of 
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unacceptable misconduct on the part of the investigating officer – 

Recording disclosure statements and so called recovery of currency 

notes appeared  to be a sham – Recovery appeared doubtful and 

unworthy of credence – Conviction set aside. 

 Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 120[k] 364d ,oa 392  

 Hkkjrh; U;k; lafgrk] 2023 & /kkjk,a 61¼2½] 140¼2½ ,oa 309¼4½ 

 lk{; vf/kfu;e] 1872 & /kkjk,a 3] 9 ,oa 27 

 Hkkjrh; lk{; vf/kfu;e] 2023 & /kkjk,a 2] 7 ,oa 23¼2½ 

 n.M izfØ;k lafgrk] 1973 & /kkjk 154 

 Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk 173 

(i)   lk{; dk ewY;kadu & vkijkf/kd "kM+;a= ds vxzlj.k esa fQjkSrh ds fy, 

ukckfyx dk vigj.k vkSj MdSrh & mifujh{kd }kjk izkIr xqIr lwpuk 

ds vk/kkj ij izFke lwpuk fjiksVZ ntZ dh xbZ Fkh & mDr fjiksVZ ls laKs; 

vijk/k ds ?kfVr gksus dk [kqyklk ugha gqvk & ukckfyx ckyd ds ifjokj 

ds lnL;ksa us mlds ?kj ykSVus ds ckn Hkh fjiksVZ ntZ ugha djkbZ & ;g 

rF; fd vuqla/kkudrkZ vf/kdkjh }kjk vius ofj"Bksa dks Hksth xbZ fo'ks"k 

fjiksVZ esa vkjksih O;fDr;ksa ds uke mfYyf[kr ugha Fks] tk¡p vf/kdkjh ds 

d`R;ksa ij lansg mRiUu djrk gS & vig`r ukckfyx] lafnX/kksa esa ls ,d 

dks igys ls tkurk Fkk] vkSj ?kVuk ds le; ,d vkjksih dh igpku djus 

dk nkok djrk gS ijUrq mlus vf/kd le; O;rhr gks tkus ds ckn Hkh 

iqfyl dks bldk [kqyklk ugha fd;k & vig`r ckyd ds ?kj vk tkus 

ij vijkf/k;ksa ls fdlh izdkj ds [krjs dh vuqHkwfr ;fn gS] rks og de 

gks tkrh gS ;k lekIr gks tkrh gS & fof/kd :i ls dk;Z djus esa gqvk 

vLi"Vhd`r foyEc vfHk;kstu ds lexz ekeys dh fo'oluh;rk ij 

egRoiw.kZ iz'u fpUg yxkrk gSA  

(ii)  igpku & ftl ckyd dk vigj.k gqvk Fkk] mldk lkeuk ,d vkjksih 

ls iwoZ esa gqvk Fkk vkSj ?kVuk ds le; ckyd }kjk vkjksih dks igpkuus 

dk nkok fd;k x;k & ;g rF; fd iqfyl vf/kdkfj;ksa dks dkQh le; 

O;rhr gksus ds ckn Hkh vkjksih dh igpku ugha crkbZ xbZ] vfHk;kstu ds 

ekeys dks iw.kZr% nqcZy djrk gS & U;k;ky; esa lk{; ds nkSjku izFke ckj 

ckyd }kjk dV?kjs esa [kM+s vkjksfi;ksa dks igpkuk x;k ftUgsa og iwoZ ls 

ugha tkurk Fkk & ;g U;k;ky; esa vkjksih dh igpku ds laca/k esa iz'u 

fpUg mRiUu djrk gS & blfy, lk{kh }kjk dh xbZ vkjksih dh igpku 

fo'oluh; ugha ikbZ xbZA  

(iii) /ku dh cjkenxh & pwafd izdVhdj.k dFku fof/k vuqlkj izekf.kr ugha 

gq, Fks] vfHk;kstu vkjksih ds crk, vuqlkj uksVks dh cjkenxh dks izekf.kr 
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djus esa vlQy jgk & ckyd ds firk }kjk fcuk U;k;ky; ds vkns'k 

ds uksV okil izkIr fd;s x;s tks vuqla/kkudrkZ vf/kdkjh ds vLohdk;Z 

dnkpkj dk Li"V d`R; gS & izdVhdj.k dFkuksa dks ys[kc) djuk vkSj 

uksVksa dh rFkkdfFkr cjkenxh cukoVh izdV gqbZ & cjkenxh lafnX/k vkSj 

fo'okl ;ksX; ugha & nks"kflf) vikLr dh xbZA  

 Gaurav Maini v. State of Haryana  

Judgment dated 09.07.2024 passed by the Supreme Court in 

Criminal Appeal No. 696 of 2010, reported in AIR 2024 SC 3601  

 Relevant extracts from the judgment: 

  In wake of the discussion, we summarise our conclusions as below:-  

i. That the entire prosecution story is totally concocted and does not inspire 

confidence.  

ii.  The FIR (Exhibit-PAA/1) could not have been registered on the basis of the 

secret information received by Jai Singh, SI(PW-27) because the said information 

did not disclose the commission of any cognizable offence. If at all, the FIR had to 

be registered, the same should have been done on the basis of the statement of 

Shamlal Garg recorded by the police officials on 15th April, 2003. However, no 

such steps were taken by the police officials, thereby, creating a grave doubt on the 

bona fides of the actions of the Investigating Agency. 

iii.  That the complainant party failed to offer logical explanation for failing to 

file an FIR even after the kidnapped boy-Sachin Garg (PW-2) had returned home. 

It can safely be presumed that once the kidnapped boy had returned home, the threat 

perception at the hands of the offenders, if any, would have been 

diluted/disappeared. The delay in taking legal action creates a grave doubt on the 

truthfulness of the entire prosecution case. 

iv.  That the kidnapped boy-Sachin Garg (PW-2) knew accused Gaurav Bhalla 

(A2) from before and claims to have identified him at the time of the incident but 

in spite thereof, the name of Gaurav Bhalla (A2) was not disclosed to the police 

officials up to 20th April, 2003 which completely demolishes the veracity of the 

prosecution case. The omission of the names of the accused persons in the special 

report forwarded by Investigating Officer (PW-37) to his superior officials is also 

vital and creates further doubt on the conduct of the Investigating Agency. 

v.  It is an admitted fact that the accused appellants other than Gaurav Bhalla 

(A2) were not known to the kidnapped boy Sachin Garg (PW-2) and they were 

identified by him for the first time in the dock during deposition in the Court. This 

creates a doubt on the dock identification of these accused by Sachin Garg (PW-2) 
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who also admitted in the cross-examination that the accused persons were shown 

to him and his father by the officers of the CIA. This admission lends further 

succour to the conclusion that the identification of the accused by the witness 

Sachin Garg (PW-2) is not free from doubt. 

vi.  That the prosecution case failed to led trustworthy evidence to establish the 

recovery of the currency notes at the instance of the accused because the disclosure 

statements were not proved as per law. Furthermore, the currency notes were 

handed back to Mahesh Garg (PW-1) without any order of the Court which is an 

act of gross misconduct on the part of the Investigating Officer (PW-37). Rather, 

this Court is compelled to observe that perhaps the entire exercise of recording 

disclosure statements and the recovery of the currency notes is totally sham and 

that is why, the currency notes were neither deposited in the malkhana of the police 

station/bank nor were the same produced in the Court thereby, creating strong doubt 

on the very factum of the recovery. 

vii.  That the prosecution failed to examine the most relevant witness, namely, 

Shamlal Garg which compels the Court to draw an adverse inference against the 

prosecution. 

  The High Court as well as the trial Court failed to advert to these important 

loopholes and shortcomings in the evidence available on record which are fatal and 

completely destroy the fabric of the prosecution case. 

  As a consequence, this Court is of the firm opinion that entire story of the 

prosecution is nothing but a piece of fabrication and the accused were framed in the 

case for ulterior motive. There is no iota of truth in the prosecution story what to 

talk of proof beyond all manner of doubt which establishes the guilt of the accused. 

The fabric of the prosecution case is full of holes which are impossible to mend. 

Thus, conviction of the accused appellants as recorded by the trial Court and 

affirmed by the High Court cannot be sustained. The impugned judgments do not 

stand to scrutiny. 

•  

20. INDIAN PENAL CODE, 1860 – Sections 120B, 420, 467, 468, 471 and 

477A  

 BHARATIYA NYAYA SANHITA, 2023 – Sections 61(2), 318(4), 338, 

336(3), 340(2) and 344 

 Offence of cheating, forgery and conspiracy – Allegations against the 

accused persons of widespread conspiracy involving forgery of 

documents to facilitate illegal transfer of valuable Government land to 
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private entities – Evidence available on record showed prima facie  

involvement of the accused persons in the offence – The nature and 

extent of alleged conspiracy, the involvement of accused persons and the 

actual harm caused to public exchequer need to be judiciously examined 

in a trial – Such case should not be dismissed at a preliminary stage – 

Order of quashing the complaint set aside.    

 Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 120[k] 420] 467] 468] 471 ,oa 477d  

 Hkkjrh; U;k; lafgrk] 2023 & /kkjk,a 61¼2½] 318¼4½] 338] 336¼3½] 340¼2½ 

,oa 344   

 Ny] dwVjpuk vkSj "kM+;a= dk vijk/k & vfHk;qDrx.k ij futh laLFkkvksa dks 

ewY;oku 'kkldh; Hkwfe ds voS/k varj.k dks lqxe cukus ds fy, nLrkostksa 

dh dwVjpuk ls tqM+s O;kid "kM+;a= dk vk{ksi & vfHkys[k ij miyC/k lk{; 

ls vijk/k esa vfHk;qDrx.k dh çFke –"V;k lafyIrrk nf'kZr gqbZ & dfFkr 

"kM+;a= dh ç—fr vkSj foLrkj] vfHk;qDrx.k dh lafyIrrk vkSj jktdks'k dks 

gqbZ okLrfod {kfr dk U;k;lEer ijh{k.k fopkj.k ds nkSjku fd;k tkuk pkfg, 

& ,sls izdj.k dks çkjafHkd izdze ij fujLr ugha fd;k tkuk pkfg, & ifjokn 

fujLr fd;s tkus ds vkns'k dks vikLr fd;k x;kA 

 State of Odisha v. Nirjharini Patnaik @ Mohanty and anr. 

 Judgment dated 26.04.2024 passed by the Supreme Court in 

Criminal Appeal No. 2270 of 2024, reported in 2024 (2) Crimes 386 

(SC) 

Relevant extracts from the judgment: 

  On 20.05.2005, an FIR registered as Capital P.S. Case No. 178 of 2005 was 

lodged by the then Special Secretary to the Government in the General 

Administration (G.A.) Department, alleging a widespread conspiracy involving the 

forgery of documents to facilitate the illegal transfer of valuable government land 

to private entities. Following the FIR, the Police initiated investigations that 

culminated in a charge-sheet filed against ten individuals, including the present 

respondents, accusing them of engaging in a criminal conspiracy under sections 

420, 467, 468, 471, 477A, 120B and 34 IPC. 

 The charge-sheet dated 28.08.2015 detailed that the respondents, along with 

other co-conspirators, allegedly utilized forged documents such as Hata Patas, 

Ekpadia, and rent receipts to manipulate judicial processes and revenue records to 

illegally In short, ‘IPC’ acquire government lands. These documents were 

purportedly produced in various revenue and civil courts to secure favorable orders, 

https://indiankanoon.org/doc/1569253/
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which were then used to substantiate false claims of ownership over the disputed 

properties. 

 Central to the allegations is a transaction involving the sale of land situated 

in the heart of Bhubaneshwar, initially leased to one Kamala Devi under dubious 

circumstances before the independence of India. After her demise, her legal heir, 

Kishore Chandra Patnaik, continued to assert rights over the property based on this 

lease, which had been previously declared non-genuine by the competent 

authorities. Despite adverse findings, the OEA Collector and subsequent judicial 

rulings set aside earlier decisions and reinstated the lease, albeit amidst allegations 

of document manipulation and improper legal proceedings. 

 In the year 2000, Kishore Chandra Patnaik, through a General Power of 

Attorney2, granted Anup Kumar Dhirsamant (accused no. 5), a real In short, 

“GPA” estate developer, the authority to manage and dispose of the property. It is 

alleged that this GPA was later found to be interpolated towards transactions 

favourable to the Respondents and the other accused persons. Following the 

interpolation, Dhirsamant executed sales of substantial portions of the land to the 

respondents at rates grossly undervalued, as per the market rates at the time and 

transactions that were finalized without proper scrutiny of the title's legitimacy or 

the GPA's authenticity.  

 On 26.09.2015, the SDJM, Bhubaneshwar passed an order of cognizance for 

offence u/s 420, 467, 468, 471, 477(A), 120(B) and 34 IPC and issue of process 

against the Respondents and the other accused persons which was challenged by 

the Respondents before the High Court. 

 The High Court in its impugned judgment, quashed the order taking 

cognizance against the respondents. It reasoned that there was insufficient evidence 

of a conspiracy directly implicating the respondents and criticized the preliminary 

stage of judicial scrutiny as overly thorough, contrary to the standards required for 

prima facie evaluation at the stage of taking cognizance. 

 The manipulation of the GPA where specific terms were altered to 

misrepresent the authority granted, was carried out with the help of one Ajya Kumar 

Samal, a junior clerk (accused no.3). This act of forgery was a deliberate attempt to 

circumvent the legal procedure for transferring property. Following this forgery, 

extensive lands were sold at significantly lowered values. Specifically, lands in the 

heart of Bhubaneswar city were acquired for as little as Rs. 9,000/- per acre, 

whereas the prevailing market rates exceeded Rs. 50 lakhs per acre. Such drastic 

https://indiankanoon.org/doc/1436241/
https://indiankanoon.org/doc/1985627/
https://indiankanoon.org/doc/556166/
https://indiankanoon.org/doc/1466184/
https://indiankanoon.org/doc/722115/
https://indiankanoon.org/doc/1128948/
https://indiankanoon.org/doc/37788/
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undervaluation raises substantial questions regarding the intent behind these 

transactions, indicative of a deliberate scheme to evade appropriate stamp duties 

and registration fees, causing considerable loss to the state. Crucially, part of this 

land was bought under suspicious conditions by Respondent No.1 and 

Puspa Choudhury (accused no.8), in transactions managed by Prahallad Nanda 

(accused no.2), who was temporarily in charge of the Sub-Registrar's office. The 

intentional undervaluation of this land and the strategic involvement of Respondent 

No.1, in conjunction with the revocation of the GPA due to its fraudulent 

tampering, highlight a clear scheme to misappropriate government property and 

incur losses upon the public exchequer. 

 This Court believes that dismissing the case at the preliminary stage, 

especially when linked to a broader pattern of similar frauds involving government 

lands as part of a larger conspiracy, risks undermining the integrity of multiple 

ongoing investigations and judicial processes. Such a decision would be 

detrimental to the investigation of similar fraudulent schemes against public assets. 

  Therefore, this Court finds that the High Court's decision to quash the 

proceedings was based on an incomplete assessment of the facts, which could only 

be fully unraveled through a detailed trial process. The nature and extent of the 

alleged conspiracy, the involvement of the respondents, and the actual harm caused 

to the public exchequer need to be judiciously examined in a trial setting. The High 

Court has hastily concluded that there is no evidence to show meeting of minds 

between the other accused persons and the Respondents which in our considered 

opinion, can only be decided after a thorough examination of evidence and 

witnesses by the Trial Court. 

•  

21. INDIAN PENAL CODE, 1860 – Sections 147, 148 and 302 r/w/s 149 

 BHARATIYA NYAYA SANHITA, 2023 – Sections 191(2), 191(3) and 

103(1) r/w/s 190 

 Murder – Unlawful assembly – Common object – Presence of appellants 

is established with other co-accused at the scene of crime – Their 

presence amounted to unlawful assembly which is sufficient for 

conviction with the aid of Section 149 even if they may not have been 

armed with any weapon and may have been assigned any specific role in 

the commission of offence.  
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 Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 147] 148 ,oa 302 lgifBr /kkjk 149  

 Hkkjrh; U;k; lafgrk] 2023 & /kkjk,a 191¼2½] 191¼3½ ,oa 103¼1½ lgifBr 

/kkjk 190 

 gR;k & fof/kfo:) teko & lkekU; mís'; & vihykfFkZ;ksa dh mifLFkfr 

?kVuk LFky ij vU; lg&vfHk;qäksa ds lkFk  LFkkfir gqbZ & mudh mifLFkfr 

fof/kfo:) teko dk xBu djrh gS tks fd /kkjk 149 dh lgk;rk ls nks"kflf) 

ds fy, i;kZIr gS] Hkys gh os fdlh Hkh gfFk;kj ls lqlfTtr u jgs gksa vkSj 

vijk/k dkfjr djus esa mUgsa dksbZ Hkh fof'k"V Hkwfedk lkSaih xbZ gksA  

Suresh Dattu Bhojane and anr. v. State of Maharashtra 

Judgment dated 08.07.2024 passed by the Supreme Court in 

Criminal Appeal No. 412 of 2012, reported in 2024 (3) Crimes 188 

(SC) 

Relevant extracts from the judgment: 

  In view of the testimony of the eye-witnesses, the courts below have rightly 

held that the deceased Mohan Mungase was killed by the accused persons on the 

fateful day in the house of Mama Bhojane.  

 The only point which arises for consideration is whether in the facts and 

circumstances of the case, the accused A-5 and A-6 could also be convicted as they 

were not alleged to have been armed with any weapon and have not been assigned 

any specific role. 

 The aforesaid accused persons may not be armed and may not have been 

assigned any specific role but nonetheless their presence at the scene of the crime 

along with other accused persons is duly established. They were held to be part of 

the unlawful assembly with common object. The evidence of Nandkumar Mungase 

(PW-5) proves the presence of Suresh (A-5) and Anna (A-6). He has also stated 

that they were armed with swords at the material time. They were likely to strike 

him with sword but was timely saved by Savita (PW-4). The testimony of Savita 

(PW-4) also speaks about the armed presence of both the above accused and that 

they have gheraoed the deceased Mohan Mungase. The evidence of both the above 

eye-witnesses clearly proves that both of them were present at the scene of the 

crime and were having the common object to kill Mohan Mungase. All of them had 

joined together and have come to the house of Mama Bhojane after a quarrel was 

picked up with the deceased Mohan Mungase earlier to the incident at the shop of 

Shiva Chougale situate in the village. 

 The accused A-5 and A-6 are undoubtedly part of unlawful assembly and 

were having the common object viz the killing of deceased Mohan Mungase and 
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his brother Nandkumar Mungase. They had a clear motive for the above purpose as 

the country liquor shop which was settled in favour of A-1 was subsequently 

entrusted to the deceased and his brother by the owner Mama Bhojane. The accused 

A-5 and A-6 were present even at the time when the deceased was threatened with 

dire consequences while he was sitting on the platform of a shop just before the 

fatal incident. They both were present in the house of Mama Bhojane when the 

crime took place. The assembly of all the accused persons in the house of Mama 

Bhojane with the deadly weapons was apparently for the purposes of teaching a 

lesson to the deceased and his brother to settle the score arising from the 

entrustment of the country liquor shop. Therefore, both A-5 and A-6 were certainly 

part of the unlawful assembly having the common object and as such are guilty of 

the offence as envisaged under Section 149 of the IPC. 

 The accused A-5 and A-6 have been charged under Section 149 IPC. 

Therefore, their presence with the other co-accused amounted to an unlawful 

assembly which is sufficient for conviction, even if they may have not actively 

participated in the commission of the crime. It goes without saying that when 

the charge is under Section 149, the presence of the accused as part of the unlawful 

assembly itself is sufficient for conviction. 

 In view of the aforesaid testimony of the eye-witnesses and the concurrent 

findings of the facts recorded by the courts below about the presence of A-5 and A-

6 at the scene of the crime as part of unlawful assembly and their active role in 

surrounding the deceased with the common intention to kill him, we are of the 

opinion that they cannot escape the conviction. 

•  
22. INDIAN PENAL CODE, 1860 – Sections 304 part-II and 386 

 BHARATIYA NYAYA SANHITA, 2023 – Sections 105 and 308(5) 

 When culpable homicide does not amount to murder, explained – 

Husband and father-in-law of the daughter of accused came to his 

residence and compelled his daughter to return back – Due to the 

disagreement, an abrupt confrontation occurred – Father-in-law of the 

daughter was allegedly stabbed by the accused and his son, resulting in 

the death of father-in-law and injury to son-in-law – The entire incident 

happened in the heat of the moment and neither party was able to 

regulate their anger at the moment – The co-accused was a young man 

who was 18 years old and was a student of 12th grade – A young man's 

emotional distress was entirely understandable in the light of the 
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allegations that in-laws of his sister were ill treating her – The deceased 

and his son each suffered only one stab wound – The upper body of the 

deceased and injured were not targetted by the knife – The incident 

occurred inside the home of the accused, which indicates that it was 

not pre-meditated – Conviction rightly modified from 304 Part 1 to 

304 Part 2.  

 Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 304 Hkkx&2 ,oa 386 

 Hkkjrh; U;k; lafgrk] 2023 & /kkjk,a 105 ,oa 308¼5½ 

 vkijkf/kd ekuo o/k dc gR;k dh dksfV esa ugha vk;sxk] Li"V fd;k x;k & 

vfHk;qDr dh iq=h dk ifr vkSj llqj mlds ?kj vk, vkSj mldh csVh dks 

okil ykSVus ds fy, ck/; fd;k & vlgefr ds dkj.k] vpkud Vdjko gqvk 

& iq=h ds llqj dks vfHk;qDr vkSj mlds iq= us dfFkr rkSj ij pkdw ekj 

fn;k] ftlls llqj dh e`R;q gks xbZ vkSj nkekn ?kk;y gks x;k & lEiw.kZ 

?kVuk {kf.kd vkosx esa gqbZ] vkSj dksbZ Hkh i{k ml le; vius dzks/k dks fu;af=r 

djus esa vleFkZ jgk & lg&vfHk;qDr uo;qod Fkk] tks 18 o"kZ dk gksdj 12oha 

d{kk dk Nk= Fkk & ,d uo;qod dh HkkoukRed ihM+k dks iw.kZ :i ls bl 

vk{ksi ds vkyksd esa le>k tk ldrk gS fd mldh cgu ds llqjky okys 

mlds lkFk nqO;Zogkj dj jgs Fks & e`rd vkSj mlds iq= dks pkdw dk dsoy 

,d gh ?kko dfjr gqvk & e`rd vkSj vkgr ds 'kjhj ds Åijh Hkkx dks pkdw 

ls fu'kkuk ugha cuk;k x;k Fkk & ?kVuk vfHk;qDr ds ?kj ds vanj gqbZ] tks 

;g nf'kZr djrk gS fd ;g iwoZ fu;ksftr ugha Fkh & nks"kflf) dks /kkjk 304 

Hkkx 1 ls /kkjk 304 Hkkx&2 esa mfpr gh ifjofrZr fd;k x;kA 

 Hussainbhai Asgarali Lokhandwala v. State of Gujarat  
 Judgment dated 14.08.2024 passed by the Supreme Court in 

Criminal Appeal No. 1691 of 2023, reported in AIR 2024 SC 3832  

Relevant extracts from the judgment: 

  On a cumulative analysis of the evidence of the prosecution witnesses, the 

picture which emerges is that there was a matrimonial dispute between Oneja and 

her husband Abbas. Despite that they had come home from Ahmedabad on 

07.11.2000 for attending the marriage of Merriam. However, because of the 

strained relationship, Oneja did not stay with Abbas bhai in his residence. Instead, 

she alongwith her daughter Natasha decided to stay in her father's house which was 

in the close vicinity of the residence of her husband Abbas. On that fateful day, 

despite receiving calls from her husband, Oneja refused to come to his house. A 

maid was sent to bring back the keys of the cupboard of the Ahmedabad house but 



JOTI JOURNAL – FEBRUARY 2025 – PART II 46 

Oneja refused to handover the keys to the maid. It was then that Abbas bhai went 

to the residence of his father-in-law and demanded from his wife that the keys of 

the cupboard should be handed over to him. At this, pandemonium broke out 

resulting in a hue and cry as Oneja's father Asgarali accused Abbas bhai of 

harassing his daughter. When aunt Arvaben went to the residence of Asgarali to 

diffuse the situation, she was pushed back by Asgarali as a result of which she fell 

down and suffered injuries. Idrish bhai went to the place of occurrence followed by 

PW-5. It appears that the very sight of Idrish bhai flared up the situation and an 

enraged Asgarali caught hold of his (Idrishbhai's) arms from behind, calling upon 

his son Hussain to finish him off. It has come on record that while asking his son 

to finish off Idrish bhai, Asgarali had said that these people (referring to Idrish bhai 

and his son Abbas bhai) had caused lot of distress to them. Therefore, he should be 

finished off. It was at that stage that Hussain bhai Asgarali Lokhandwala, son of 

Asgarali, brought a kitchen knife from inside the house and fatally stabbed Idrish 

bhai. When PW-5 sought to intervene, he was also stabbed in the stomach by 

Hussain bhai as he had stabbed Idrish bhai. That apart, there also appears to be 

pelting of stones aimed at the glass door of the house of Asgarali shattering the 

glass pane besides scuffle between the parties. 

  The trial court had convicted Asgarali and Hussain bhai under Section 304 

Part I IPC as well as under Sections 323 and 324 thereof. On appeal, the High Court 

by the impugned judgment and order altered the conviction of both Asgarali and 

Hussain bhai from one under Section 304 Part I IPC to one under Section 304 Part 

II IPC. While the sentence of Asgarali was modified to the period of incarceration 

already undergone by him, that of Hussain bhai was modified to five years. 

  In so far Hussain bhai is concerned, what is discernible from the record is that 

he was a young man of 18 years of age at the time of the incident studying in Class 

12. There was a history of matrimonial dispute between his sister and brother-in-

law Abbas bhai. It is natural for a young man to be emotionally upset to see his 

sister allegedly ill-treated by her in-laws and when the deceased and Abbas bhai 

came to their residence leading to the ruckus, it is not difficult to visualize the state 

of mind of Hussain bhai as well of his father Asgarali. The tension was building up 

since morning as Abbas bhai was first insisting that his wife Oneja should come to 

his house and then insisting on the cupboard key of the Ahmedabad house to be 

handed over to him. It is important to note that the incident had taken place inside 

the residence of Asgarali (and then spilling over onto the street infront) and not in 

the residence of Idrish bhai. It is quite possible that as a young man, Hussain bhai 
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was overcome by emotion which led him to physically attack the deceased and his 

son (brother-in-law). The fact that the incident was not premeditated is buttressed 

by the happening thereof inside the residence of Asgarali. Besides there was only a 

stab wound each on the stomach of the deceased and PW-5. The knife was not 

directed by Hussain bhai at the upper portion of the bodies of the deceased and PW-5. 

  We are in agreement with the view taken by the High Court that the entire 

incident had occurred in the heat of the moment and that neither party could control 

their anger which ultimately resulted into the fateful incident. 

  That being the position and since the High Court had brought down the charge 

from Section 304 Part I IPC to Section 304 II IPC, we feel that it would be in the 

interest of justice if the sentence of the appellant Hussain bhai Asgarali 

Lokhandwala is further modified to the period of incarceration already undergone 

by him while maintaining the conviction. 

•  

23. INDIAN PENAL CODE, 1860 – Section 353 r/w/s 186 

 BHARATIYA NYAYA SANHITA, 2023 – Section 132 r/w/s 221 

 Obstructing public servant in discharge of public duties – Trial Court 

acquitted the accused for having committed the offence punishable u/s 7, 

13(1)(d) r/w/s 13(2) of Prevention of Corruption Act, 1988 and Section 

201 of IPC however, convicted him for the offence punishable u/s 353 of 

IPC – Charge against accused was that he with an intention to obstruct 

the trap team in performing their duties, attacked them or exercised 

criminal force on them – It transpires from the evidence that when the 

accused was apprehended, he attempted to wriggle out and in the 

process, jostling and pushing happened as the accused wanted to 

extricate himself from the arrest – Such act of accused was not with any 

intention to assault or use criminal force – None of the ingredients of 

Section 353 are attracted – Conviction of the accused/appellant is 

therefore, set aside.  

 Hkkjrh; n.M lafgrk] 1860 & /kkjk 353 lgifBr /kkjk 186 

 Hkkjrh; U;k; lafgrk] 2023 & /kkjk 132 lgifBr /kkjk 221 

 yksd lsod ds yksd d`R;ksa ds fuoZgu esa ck/kk Mkyuk & fopkj.k U;k;ky; 

}kjk vfHk;qDr dks /kkjk 7] 13¼1½ ¼Mh½ lgifBr /kkjk 13¼2½ Hkz"Vkpkj fuokj.k 

vf/kfu;e] 1988 vkSj Hkk-na-la- dh /kkjk 201 ds varxZr n.Muh; vijk/k ds 

vkjksi ls nks"keqDr fd;k x;k fdarq Hkk-na-la- dh /kkjk 353 ds varxZr naMuh; 
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vijk/k ds fy, nks"kh Bgjk;k x;k & vfHk;qDr ij vkjksi ;g Fkk fd mlus 

VªSi Vhe ds drZO; fuoZgu eas vojks/k mRiUu djus ds vk'k; ls mu ij geyk 

fd;k ;k vkijkf/kd cy dk ç;ksx fd;k & lk{; ls izdV gqvk fd tc 

vfHk;qDr dks idM+k x;k] rc mlus Hkkxus dk ç;kl fd;k vkSj bl nkSjku 

/kDdkeqDdh gqbZ D;ksafd vfHk;qDr Lo;a dks fxj¶rkjh ls cpkuk pkgrk Fkk & 

vfHk;qDr  dk mDr  —R; geyk ;k vkijkf/kd cy dk iz;ksx djus ds vk'k; 

ls ugha Fkk & /kkjk 353 ds dksbZ Hkh vko';d rRo vkdf"kZr ugha gksrs & vr% 

vfHk;qDr@vihykFkhZ dh nks"kflf) dks vikLr fd;k x;k A 
 Mahendra Kumar Sonker v. State of Madhya Pradesh 

 Judgment dated 12.08.2024 passed by the Supreme Court in 

Criminal Appeal No. 520 of 2012, reported in 2024 (3) Crimes 148 

(SC) 

Relevant extracts from the judgment: 

 Insofar as the charge under Section 353 of the IPC was concerned, the 

allegation was that the appellant in collusion with his wife with an intention to 

obstruct the members of the trap team in performing their public duty during the 

trap proceeding, attacked them or exercised criminal force on them. It is this part 

of the case which has been believed by the courts below. 

  We have also carefully perused the defence witnesses including the evidence 

of DW-2 Sitaram Chourasia who generally states that three to four persons came 

and there was pushing and shoving (‘dhakka mukki’ as is evident from the Hindi 

deposition) between the accused and those persons. 

 Having considered the oral evidence and the medical evidence, we are 

constrained to conclude that the prosecution has not established that the appellant 

has assaulted or used criminal force against the trap party. In fact, what transpires 

is that when the appellant was apprehended there appears to have been an attempt 

by the appellant to wriggle out and in the process, jostling and pushing appears to 

have happened, in the process of the appellant trying to extricate himself from the 

arrest. None of the ingredients of assault or criminal force have been attracted. 

 Further, there is absolutely no evidence to show that the accused used any 

hard and blunt object. PW-13 Dr. H.L. Bhuria had deposed that the injuries on PW-

9 Niranjan Singh, PW-8 N.K. Parihar, Constable Raj Kumar and Constable 

Shivshankar might have been caused by hard and blunt object. In view of the above, 

there is no evidence to indicate that the accused assaulted or used criminal force on 

the trap party in execution of their duties or for the purpose of preventing or 
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deterring them in discharging their duties. In short, none of the ingredients of 

Section 353 are attracted. The jostling and pushing by the accused with an attempt 

to wriggle out, as is clear from the evidence, was not with any intention to assault 

or use criminal force. 

•  

24. INDIAN PENAL CODE, 1860 – Section 494 r/w/s 34 

 BHARATIYA NYAYA SANHITA, 2023 – Section 82(1) r/w/s 3(5) 

 Bigamy – Charge – Common intention – No person other than the spouse 

to the second marriage could have been charged for the offence 

punishable u/s 494 simplicitor – In order to rope other persons in the 

offence with the aid of Section 34 IPC, the complainant would be 

required to prove not only the presence of those persons but also their 

overt act or omission in the second marriage ceremony and also establish 

that such persons were aware about the subsisting marriage of main 

accused with the complainant.  

 Hkkjrh; n.M lafgrk] 1860 & /kkjk 494 lgifBr /kkjk 34 

 Hkkjrh; U;k; lafgrk] 2023 & /kkjk 82¼1½ lgifBr /kkjk 3¼5½ 

 f}fookg & vkjksi & lkekU; vk'k; & nwljk fookg djus okys ifr ;k iRuh 

ds vfrfjDr vU; fdlh O;fä dks /kkjk 494 ds varxZr n.Muh; vijk/k ds 

fy, vkjksfir ugha fd;k tk ldrk & Hkk-na-la- dh /kkjk 34 dh lgk;rk ls 

vU; O;fä;ksa dks vijk/k esa lfEefyr djus ds fy,] ifjoknh dks u dsoy 

mu O;fä;ksa dh mifLFkfr dks lkfcr djuk gksxk] vfirq nwljs fookg lekjksg 

esa muds izdV d`R; vFkok yksi dks Hkh lkfcr djuk gksxk vkSj ;g Hkh LFkkfir 

djuk gksxk fd ,sls O;fä;ksa dks eq[; vkjksih ,oa ifjoknh ds e/; iwoZ esa gq, 

fookg ds vfLrRo esa jgus dh tkudkjh FkhA 

 S. Nitheen and ors. v. State of Kerala and anr. 

 Judgment dated 15.05.2024 passed by the Supreme Court in 

Criminal Appeal No. 2585 of 2024, reported in 2024 (2) Crimes 320 

(SC) 

Relevant extracts from the judgment: 

  At the outset, we may note that the complaint was filed alleging commission 

of the offence punishable under Section 494 read with Section 34 IPC. However, 

post recording pre-charge evidence, the learned JMFC passed an order dated         

28th May, 2018 directing framing of charge against all the accused persons for the 

offence punishable under Section 494 IPC. 

https://indiankanoon.org/doc/37788/
https://indiankanoon.org/doc/508426/
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  The essential ingredients of offence under Section 494 IPC, as explained by 

this Court in the case of Gopal Lal v. State of Rajasthan, (1979) 2 SCC 170, are as 

follows: 

“3. The essential ingredients of this offence are: 

(1) that the accused spouse must have contracted the first 

marriage  

(2) that while the first marriage was subsisting the spouse 

concerned must have contracted a second marriage, and  

(3) that both the marriages must be valid in the sense that the 

necessary ceremonies required by the personal law governing 

the parties had been duly performed.” 

 A bare perusal of the penal provision would indicate that the order framing 

charge is erroneous on the face of the record because no person other than the 

spouse to the second marriage could have been charged for the offence punishable 

under Section 494 IPC simplicitor. However, this is a curable defect, and the charge 

can be altered at any stage as per the provisions of Section 216 CrPC. 

  It is a peculiar case wherein, the complainant has not sought prosecution of 

the appellants for the charge of abetting the second marriage by Ms. Lumina (A-1) 

under Section 109 IPC. The appellants herein are being roped in by virtue 

of Section 34 IPC with the allegation that they had the common intention to commit 

the offence under Section 494 IPC. In order to bring home the said charge, the 

complainant would be required to prima facie prove not only the presence of the 

accused persons, but the overt act or omission of the accused persons in the second 

marriage ceremony and also establish that such accused were aware about the 

subsisting marriage of Ms. Lumina (A-1) with the complainant. 

  A perusal of the pre-charge evidence led in support of the complaint would 

reveal that Flory Lopez (A-3) and Vimal Jacob (A- 4) were not even alleged to be 

present at the time of such marriage. Hence, the involvement of these accused for 

the charge of having a common intention to commit the offence under Section 

494 IPC is not established by an iota of evidence. 

  So far as S. Nitheen (A-5), P.R. Sreejith (A-6) and H. Gireesh (A-7) are 

concerned, they are alleged to be the friends of Ms. Lumina (A-1) and Saneesh (A-

2) and that they witnessed the alleged bigamous marriage. On perusal of the 

evidence of the complainant who testified as CW-1, it becomes clear that all he has 

alleged in his deposition is that accused S. Nitheen (A-5), P.R. Sreejith (A-6) and 

H. Gireesh (A-7) were the witnesses to the second marriage. However, there is not 

even a shred of allegation by the complainant that these accused, acted as witnesses 

https://indiankanoon.org/doc/508426/
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to the second marriage having knowledge that Ms. Lumina (A-1) was already 

married to the complainant. In absence of such allegation, the prosecution of the S. 

Nitheen (A-5), P.R. Sreejith (A-6) and H. Gireesh (A-7), for the charge of having a 

common intention to commit the offence under Section 494 IPC is totally 

unwarranted in the eyes of law. 

•  

25. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) 

ACT, 2015 – Sections 15 and 94 

 JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) 

RULES, 2022 – Rule 65 

 EVIDENCE ACT, 1872 – Section 35 

 BHARATIYA SAKSHYA ADHINIYAM, 2023 – Section 29 

 Determination of age – Preliminary assessment – If birth certificate is 

found to be suspicious and not a genuine document, then school record 

and scholar register would prevail for determination of age of the 

accused – When it is established that age of accused is above 18 years 

then preliminary assessment u/s 15 of the Act is not required. 

 fd'kksj U;k; ¼ckydks dh ns[kjs[k vkSj lja{k.k½ vf/kfu;e] 2015 & /kkjk,a 

15 ,oa 94 

 fd'kksj U;k; ¼ckydks dh ns[kjs[k vkSj lja{k.k½ fu;e] 2022 & fu;e 65 

 lk{; vf/kfu;e] 1872 & /kkjk 35 

 Hkkjrh; lk{; vf/kfu;e] 2023 & /kkjk 29 

 vk;q dk vo/kkj.k & izkjafHkd fu/kkZj.k & ;fn tUe izek.k i= lansgkLin ik;k 

tkrk gS ,oa og okLrfod nLrkost ugha gS] rc vfHk;qDr dh vk;q dk vo/kkj.k 

djus ds fy;s 'kkyk vfHkys[k rFkk Nk= iath vfHkHkkoh gksxh & tc ;g 

LFkkfir gS fd vfHk;qDr dh vk;q 18 o"kZ ls vf/kd gS rc vf/kfu;e dh /kkjk 

15 ds varxZr izkjafHkd fu/kkZj.k dh  vko';drk ugha gSA 

 Shakeel v. State of Madhya Pradesh 

 Order dated 23.04.2024 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Criminal Revision No. 4299 of 2023, 

reported in ILR 2024 MP 1706 

Relevant extracts from the order: 

 The judgment in the case of CIDCO v. Vasudha Goarakhnath Mandevlekar 

(Civil Appeal No. 3615/2009, decided on 15.05.2009) and Jabar Singh v. Dinesh 

https://indiankanoon.org/doc/508426/
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& anr., (Criminal Appeal No.487/2010, decided on 12.03.2010) are judgments 

prior to the enactment of Act, 2015 and Rules of 2022. The aforesaid judgments 

would not render any assistance to the facts of the present case. In the present case, 

the birth certificate produced by the applicant has been found to be suspicious and 

not genuine and authenticate. On the contrary, the case of the Respondent is that 

the applicant is an adult person, as per school record, his age is more than 18 years 

6 months on the date of the incident. In the case of Pawan Kumar v. State of UP 

& ors. (Criminal Appeal No.3548/2023, decided on 21.11.2023), the Court held 

that hypertechnical approach should not be adopted in a case of border line. In the 

present case, the Respondents have clearly established from the school record that 

age of the applicant was 18 years 6 months on the date of the incident. The Board 

and the Appellate Court have not adopted any hypertechnical approach in this case 

and the present case is not a case of border line specially when the Respondents 

have clearly established the age of the accused person more than 18 years. As per 

Rule 65(5), it is for the Board to decide the authenticity of the certificate in a case 

where number of suspicious documents are filed. The judgments relied by the 

applicant are not in the reference of the Rules of 2022. The aforesaid judgments 

would not render any assistance to the facts of the present case. It is held that if a 

Birth Certificate is found to be suspicious and genuine document then the school 

record and scholar register would prevail for determination of the age of an accused. 

 Apart from that there is no merit in the contention of the counsel for the 

applicant that a preliminary assessment under Section 15 had not been carried out 

by the Board. When the case of the Respondent is that the accused/applicant is an 

adult person more than 18 years and the same is established and proved then 

preliminary assessment under Section 15 of the Act would not be required and the 

Board has to make assessment on the basis of documentary evidence. In the present 

case, the birth certificate filed on behalf of the applicant has been found to be 

suspicious and not a genuine and authenticate document. On the contrary, the 

Respondents have proved beyond doubt from the school record proved by the 

testimony of Principal and other witnesses of the school that the age of the date of 

birth of the applicant was recorded 15.06.2004 and he was 18 years 6 months at the 

time of the incident. The aforesaid documents are admissible in evidence as per 

Section 35 of the Evidence Act. 

•  
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26. MOTOR VEHICLES ACT, 1988 – Sections 2, 3 and 10 (2) (d) & (e) 

  Driving licence – Whether a driver holding an LMV licence for vehicles 

with gross weight of less than 7,500 kg as per section 10 (2) (d) is 

permitted to operate a ‘transport vehicle’ without additional 

authorization u/s 10 (2) (e) of the Act? This question which was referred 

to a larger Bench (5 Judges) of Apex Court, has been decided in the 

affirmative. [Upheld : Kulwant Singh v. Oriental Insurance Co. Ltd., 2018 

ACJ 2873 (SC); Mukund Dewangan v. Oriental Insurance Co. Ltd., 2017 

ACJ 2011 (SC); Nagashetty v. United India Insurance Co. Ltd., 2001 ACJ 

1441 (SC); S. Iyyapan v. United India Insurance Co. Ltd., 2013 ACJ 1944 

(SC); Partially Overruled : National Insurance Co. Ltd. v. Annappa 

Irappa Nesaria, 2008 ACJ 721 (SC);  Overruled : New India Assurance 

Co. Ltd. v. Prabhu Lal, 2008 ACJ 627 (SC); New India Assurance Co. Ltd. 

v. Roshanben Rahemansha Fakir, 2008 ACJ 2161 (SC) and Oriental 

Insurance Co. Ltd. v. Angad Kol, 2009 ACJ 1411 (SC)]  

  eksVj ;ku vf/kfu;e] 1988 & /kkjk,a 2] 3 ,oa 10¼2½ ¼?k½ ,oa ¼M+½ 

 pkyu vuqKfIr & D;k vf/kfu;e dh /kkjk 10¼2½ ¼?k½ ds vuqlkj 7500 

fdyksxzke ls de ldy Hkkj okys okgu dks pykus gsrq ,y-,e-Ogh vuqKfIr 

/kkfjr djus okyk pkyd vf/kfu;e dh /kkjk 10 ¼2½¼M+½ ds varxZr fcuk 

vfrfjDr izkf/kdkj ds ifjogu ;ku dks pyk ldrk gS\ ;g iz'u tks mPPkre 

U;k;ky; dh o`gn ihB ¼ik¡p U;k;k/kh'k½ dks lanfHkZr fd;k x;k Fkk] dks 

ldkjkRed :i ls fujkd`r fd;k x;k gSA [ lgh Bgjk;k x;k% dqyoar flag 

fo- vksfj,aVy ba';ksjsal daiuh fyfeVsM] 2018 ,lhts 2873 ¼,llh½] eqdqan 

nsokaxu fo- vksfj,aVy ba';ksjsal daiuh fyfeVsM] 2017 ,lhts 2011 ¼,llh½] 

ukxk'ksêh fo- ;wukbVsM bafM;k ba';ksjsal daiuh fyfeVsM] 2001 ,lhts 1441 

¼,llh½] ,l- v¸;iu fo- ;wukbVsM bafM;k ba';ksjsal daiuh fyfeVsM] 2013 

,lhts 1944 ¼,llh½] vkaf'kd :i ls fu"izHkkoh ?kksf"kr% us'kuy ba';ksjsal daiuh 

fyfeVsM fo- vUuIik bjIik uslkfj;k] 2008 ,lhts 721 ¼,llh½]  fu"izHkkoh 

?kksf"kr U;w bafM;k ,';ksjsal daiuh fyfeVsM fo- çHkq yky] 2008 ,lhts 627 

¼,llh½] U;w bafM;k ,';ksjsal daiuh fyfeVsM fo- jks'kucsu jgeku'kk Qdhj] 

2008 ,lhts 2161 ¼,llh½ ,oa vksfj,aVy ba';ksjsal daiuh fyfeVsM fo- vaxn 

dksy] 2009 ,lhts 1411 ¼,llh½] 

 Bajaj Allianz General Ins. Co. Ltd. v. Rambha Devi and ors. 

  Judgment dated 06.11.2024 passed by the Supreme Court in Civil 

Appeal No. 841 of 2018, reported in 2024 ACJ 2623 (5 Judge Bench) 
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Relevant extracts from judgment: 

  The licensing regime under the MV Act and the MV Rules, when read as a 

whole, does not provide for a separate endorsement for operating a ‘Transport 

Vehicle’, if a driver already holds a LMV license. We must however clarify that 

the exceptions carved out by the legislature for special vehicles like e-carts and e-

rickshaws 74, or vehicles carrying hazardous goods 75, will remain unaffected by 

the decision of this Court. 

  As discussed earlier in this judgment, the definition of LMV under Section 

2(21) of the MV Act explicitly provides what a ‘Transport Vehicle’ ‘means’. This 

Court must ensure that neither provision i.e. the definition under Section 2(21) or 

the second part of Section 3(1) which concerns the necessity for a driving license 

for a ‘Transport Vehicle’ is reduced to a dead letter of law. Therefore, the emphasis 

on ‘Transport Vehicle’ in the licensing scheme has to be understood only in the 

context of the ‘medium’ See Rule 8A of MV Rules, ‘Minimum training required 

for driving E- rickshaw or E-cart’ See Rule 9 of MV Rules, ‘Educational 

Qualification for drivers of goods carriages carrying dangerous or hazardous 

goods’ and ‘heavy’ vehicles. This harmonious reading also aligns with the 

objective of the 1994 amendment in Section 10(2) to simplify the licensing 

procedure [The classes medium goods vehicle [section (10 (2) (e)], medium (g)] 

and heavy passenger vehicle [section 10 (2) (f)], heavy goods vehicle [section 10 

(2) (g)] and heavy passenger vehicle [section 10 (2) (h)] were deleted and a new 

class ‘transport vehicle’ was introduced in section 10 (2) (e). 

  The above interpretation also does not defeat the broader twin objectives of 

the MV Act i.e. road safety and ensuring timely compensation and relief for victims 

of road accidents. The aspect of road safety is earlier discussed at length. An 

authoritative pronouncement by this Court would prevent insurance companies 

from taking a technical plea to defeat a legitimate claim for compensation involving 

an insured vehicle weighing below 7,500 kgs driven by a person holding a driving 

license of a ‘Light Motor Vehicle’ class. 

  In an era where autonomous or driver-less vehicles are no longer tales of 

science fiction and app-based passenger platforms are a modern reality, the 

licensing regime cannot remain static. The amendments that have been carried out 

by the Indian legislature may not have dealt with all possible concerns. As we were 

informed by the Learned Attorney General that a legislative exercise is underway, 

we hope that a comprehensive amendment to address the statutory lacunae will be 

made with necessary corrective measures. 
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  Just to flag one concern, the legislature through the 1994 amendment 

in Section 10(2)(e) in order to introduce ‘transport vehicle’ as a separate class could 

not have intended to merge light motor vehicle (which continued as a distinct class) 

along with medium, and heavy vehicles into a single class. Else, it would give rise 

to a situation in which Sri (our hypothetical character), wanting to participate in the 

cycling sport, is put through the rigorous training relevant only for a multisport like 

Triathlon, which requires a much higher degree of endurance and athleticism. The 

effort therefore should be to ensure that the statute remains practical and workable. 

  Now harking back to the primary issue and noticing that the core driving 

skills (as enunciated in the earlier paragraphs), expected to be mastered by all 

drivers are universal – regardless of whether the vehicle falls into “Transport” or 

“Non-Transport” category, it is the considered opinion of this Court that if the gross 

vehicle weight is within 7,500 kg - the quintessential common man’s driver Sri, 

with LMV license, can also drive a “Transport Vehicle”. We are able to reach such 

a conclusion as none of the parties in this case has produced any empirical data to 

demonstrate that the LMV driving licence holder, driving a ‘Transport Vehicle’, is 

a significant cause for road accidents in India. The additional eligibility criteria as 

specified in MV Act and MV Rules as discussed in this judgment will apply only 

to such vehicle (‘medium goods vehicle’, ‘medium passenger vehicle’, ‘heavy 

goods vehicle’ and ‘heavy passenger vehicle’), whose gross weight exceeds 7,500 

Kg. Our present interpretation on how the licensing regime is to operate for drivers 

under the statutory scheme is unlikely to compromise the road safety concerns. This 

will also effectively address the livelihood issues for drivers operating Transport 

Vehicles (who clock maximum hours behind the wheels), in legally operating 

“Transport vehicles” (below 7,500 Kg), with their LMV driving license. Perforce 

Sri must drive responsibly and should have no occasion to be called either a maniac 

or an idiot (as mentioned in the first paragraph), while he is behind the wheels. Such 

harmonious interpretation will substantially address the vexed question of law 

before this Court. 

  Our conclusions following the above discussion are as under:- 

(i)  A driver holding a license for Light Motor Vehicle (LMV) 

class, under Section 10(2)(d) for vehicles with a gross vehicle 

weight under 7,500 kg, is permitted to operate a ‘Transport 

Vehicle’ without needing additional authorization u/s 

10(2)(e) of the MV Act specifically for the ‘Transport Vehicle’ 

class. For licensing purposes, LMVs and Transport Vehicles 

are not entirely separate classes. An overlap exists between the 
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two. The special eligibility requirements will however 

continue to apply for, inter alia, e-carts, e-rickshaws, and 

vehicles carrying hazardous goods.  

(ii)  The second part of Section 3(1), which emphasizes the 

necessity of a specific requirement to drive a ‘Transport 

Vehicle,’ does not supersede the definition of LMV provided 

in Section 2(21) of the MV Act. 

(iii)  The additional eligibility criteria specified in the MV Act and 

MV Rules generally for driving ‘transport vehicles’ would 

apply only to those intending to operate vehicles with gross 

vehicle weight exceeding 7,500 kg i.e. ‘medium goods 

vehicle’, ‘medium passenger vehicle’, ‘heavy goods vehicle’ 

and ‘heavy passenger vehicle’.  

(iv)  The decision in Mukund Dewangan v. Oriental Insurance 

Co.Ltd., (2017) ACJ 2011 (SC) is upheld but for reasons as 

explained by us in this judgment. In the absence of any 

obtrusive omission, the decision is not per incuriam, even if 

certain provisions of the MV Act and MV Rules were not 

considered in the said judgment. 

•  
*27. MOTOR VEHICLES ACT, 1988 – Sections 2 (30) and 166  

 Accident during a test drive – Liability to pay compensation – Driver of 

car and deceased who were employee’s of car manufacturer, took the 

vehicle from dealer for the test drive – Whether dealer can be held liable 

when he was neither the owner nor in control of the car? Held, No – 

‘Owner’ of vehicle is not limited to the category specified in section  2(30) 

of the Act – If the context so requires, even a person at whose command 

or control the vehicle is, could be treated as its owner for the purposes of 

fixing tortuous liability for payment of compensation.  (cases referred : 

Godavari Finance Co. v. Degala Satyanaranayanamma, 2008 ACJ 1612 

(SC), Guru Govekar v. Filomena  F. Lobo, 1988 ACJ 585 (SC), National 

Insurance Co. Ltd. v. Deepa Devi, 2008 ACJ 705 (SC), Rajasthan State 

Road Trans. Corpn. v. Kailash Nath Kothari, 1997 ACJ 1148 (SC), Ramesh 

Mehta v. Sanwal Chand Singhvi, (2004) 5 SCC 409 and Tata Motors Ltd. 

v. Antonio Paulo Vaz, (2021) 18  SCC 545.) 

  eksVj ;ku vf/kfu;e] 1988 & /kkjk 2 ¼30½ ,oa 166 

  VsLV MªkbZo ds nkSjku nq?kZVuk & izfrdj Hkqxrku dk nkf;Ro & dkj dk pkyd 

,oa e`rd tks okgu fuekZrk daiuh ds deZpkjh Fks] }kjk okgu dks Mhyj ls 
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VsLV MªkbZo ds fy, ys tk;k x;k & D;k Mhyj dks mRrjnk;h Bgjk;k tk 

ldrk gS tcfd og u rks dkj dk Lokeh Fkk vkSj u gh okgu mlds fu;a=.k 

esa Fkk\ & vfHkfu/kkZfjr] ugha & okgu dk ^^ Lokeh^^ vf/kfu;e dh /kkjk 2¼30½ 

esa fuZfn"V Js.kh rd lhfer ugha gS & ;fn lanHkZ dh vko';drk gks] rks ;gkWa 

rd fd og O;fDr ftlds vkns'k ;k fu;=a.k esa okgu gS] dks Hkh izfrdj ds 

Hkqxrku gsrq vid`R; nkf;Ro r; djus ds iz;kstu ds fy, Lokeh ekuk tk 

ldrk gSA [xksnkojh Qkbusal da- fo- fMxkyk lR;ukjku;kuEek] 2008 ,lhts 

1612 ¼,l-lh-½] xq: xksosdj fo- fQyksesuk ,Q- ykscks] 1988 ,lhts 585 ¼,l-

lh-½] us'kuy ba”;ksjsal da- fyfe- fo- nhik nsoh] 2008 ,lhts 705 ¼,l-lh-½] 

jktLFkku LVsV jksM VªkWal- dkiksZjs”ku fo- dSyk”k ukFk dksBkjh] 1997 ,lhts 

1148 ¼,l-lh-½] jes”k esgrk fo- lkaoy pan fla?koh] ¼2004½ 5 ,llhlh 409 

,oa VkVk eksVlZ fyfe- fo- ,UVksfu;k ikSyks okt] ¼2021½ 18 ,llhlh 545 

lanfHkZr fd;s x;s ] 

  Vaibhav Jain v. Hindustan Motors Pvt. Ltd. 
  Judgment dated 03.09.2024 passed by the Supreme Court in Civil 

Appeal   No. 10192 of 2024, reported in 2024 ACJ 1841 

•  

*28. MOTOR VEHICLES ACT, 1988 – Section 166  

 Motor accident – Involvement of offending vehicle – Accident took place 

on 15.01.2013 whereas the F.I.R. was lodged on the basis of written 

complaint on 01.02.2013 – Initially, the registration number of the 

offending truck was not informed to the police – It was mentioned first 

time in the complaint dated 01.02.2013 – During the course of 

investigation, truck was seized  and driver was arrested – Insurance 

company made no effort to examine owner and driver – In such 

circumstances, merely because the registration number was informed 

subsequently, it cannot be said that the delay is so fatal so as to demolish 

the case of the claimants – It has to be borne in mind that the evidence 

has to be weighed on the principle of ‘preponderance of probability’ and 

not on the basis of principle of ‘beyond reasonable doubt’.  

 eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 

   okgu nq?kZVuk & vk{ksfir okgu dh lafyIrrk & nq?kZVuk fnukad 15-01-2013 

dks ?kfVr gqbZ tcfd ,Q-vkbZ-vkj fnukad 01-02-2013 dks fyf[kr f'kdk;r 

ds vk/kkj ij iathc) dh xbZ & vkjaEHk esa vk{ksfir okgu Vªd dk iath;u 

Øekad iqfyl dks ugha crk;k x;k & f'kdk;r fnukad 01-02-2013 esa bldk 
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igyh ckj mYys[k fd;k x;k & vUos"k.k ds nkSjku Vªd dks tIr dj fy;k 

x;k vkSj pkyd dks fxjQ~rkj fd;k x;k & chek daiuh }kjk okgu Lokeh 

,oa pkyd dk ijh{k.k djkus dk dksbZ iz;kl ugha fd;k x;k & ,slh 

ifjfLFkfr;ksa esa] dsoy blfy, fd iath;u Øekad ckn esa crk;k x;k] ;g ugha 

dgk tk ldrk gS fd foyEc bruk ?kkrd gS tks nkokdrkZ ds ekeys dks /oLr 

dj nsxk & ;g /;ku esa j[kuk gksxk fd lk{; dks ^^laHkkoukvksa dh izcyrk^^ ds 

fl)kar ds vk/kkj ij ij[kk tkuk pkfg, u fd ^^ ;qfDr;qDr lansg ls ijs^^ ds 

fl)kar ijA  

  Kusum and ors. v. Kalu and anr. 

  Judgment dated 18.01.2024 passed by the High Court of Madhya 

Pradesh (Indore Bench) in MA No. 1867 of 2016, reported in 2024 

ACJ 1910 

•  

*29. MOTOR VEHICLES ACT, 1988 – Section 166  

 Assessment of income – Guidelines issued by any State Legal Services 

Authority should be applied only as a guiding factor in a case where there 

is no proof of income and ordinarily to settle such case in Lok Adalat – 

Such guidelines are not binding on High Court or Tribunal to determine 

just compensation – Courts are at liberty to assess just compensation 

considering the facts of the case and appreciating the evidence.  

 eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 

  vk; dk fu/kkZj.k & jkT; fof/kd lsok izkf/kdj.k }kjk tkjh fn'kk funsZ'k dsoy 

mu ekeyksa esa ekxZn'khZ dkjd ds :Ik esa ykxw fd;s tkus pkfg, tgkWa vk; dk 

dksbZ izek.k ugha gS vkSj tgka ekeyk lkekU;r% yksd vnkyr esa fujkd`r fd;k 

tkuk gks & ,sls fn'kk funsZ'k mfpr izfrdj fu/kkZj.k djus ds fy, mPp 

U;k;ky; ;k vf/kdj.k ij ck/;dkjh ugha gS & U;k;ky;ksa dks ekeys ds rF;ksa 

ij fopkj djus vkSj lk{; dk ewY;kadu dj mfpr izfrdj fu/kkZj.k djus dh 

Lora=rk gSA  

 Hans Raj v. Oriental Insurance Co. Ltd. and anr. 

  Judgment dated 20.08.2024 passed by the Supreme Court in SLP 

(C) No. 3511 of 2020, reported in 2024 ACJ 2088 

•  
30. MOTOR VEHICLES ACT, 1988 – Section 166  

  Award – Grant of interest – Future medical expenses – Claimant is not 

entitled to interest on future medical expenses. 
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  eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 

   vf/kfu.kZ; & C;kt dk iznku fd;k tkuk & Hkfo"; ds fpfdRlh; O;; & 

nkokdrkZ Hkfo"; ds fpfdRlh; O;; ij C;kt ikus dk vf/kdkjh ugha gSA  
 Rajendrasinh N. Vadher v. National Insurance Co. Ltd. and 

ors. 

  Judgment dated 21.02.2024 passed by the Supreme Court in Civil 

Appeal No. 2805 of 2024, reported in 2024 ACJ 2014 

Relevant extracts from the judgment: 

      After hearing learned counsel on both sides, we are of the view that 

disinclination on the  part of the High Court in granting interest  for the future 

medical expenses, in other words, interference with the grant of interest by the 

Tribunal for the said amount, cannot be said to be for a reason which is illogical 

and therefore, illegal. It is true that the High Court had not given any reason for 

interfering with the grant of interest for the amount granted under the said head. 

The fact is that the appellant is yet to incur expenses therefor. In the said 

circumstances, we do not find any merit in the claim and contentions of the 

appellant relating to interest on the amount which was granted towards the future 

medical expenses.   

•  

31. MOTOR VEHICLES ACT, 1988 – Section 166  

(i)  Contributory negligence – Determination – Car collided with a truck 

which was left abandoned in the middle of the highway without any 

warning signs – The collision resulted in death of four occupants of 

car including driver – Tribunal found that accident could have been 

avoided had the car driver been cautious and accordingly held him 

equally negligent – Whether contributory negligence can be 

attributed to the car driver? Held, No – Accident occurred during 

night – There was no illumination at the accident site either natural 

or artificial – Truck was left abandoned in the middle of the road in 

violation of Rule 15 – There was no evidence to show that car was 

driven at excessively high speed or car driver did not follow traffic 

rules – Therefore, the person in control of the offending truck was 

fully responsible for the negligence leading to the accident.  

(ii)   Contributory negligence of driver – Whether the driver's negligence 

in any manner vicariously attaches to the passengers of the vehicle 

of which he was the driver? Held, No – Contributory negligence on 
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the part of the driver cannot be vicariously attached to the 

passengers so as to reduce the compensation awarded to the 

passengers or their legal heirs, as the case may be.  

 eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 

(i) ;ksxnk;h mis{kk & fu/kkZj.k & dkj ,d Vªd ls Vdjk xbZ ftls fcuk 

fdlh psrkouh fpUgksa ds jktekxZ ij chp esa NksM+ fn;k x;k Fkk &  VDdj 

ds ifj.kkeLo:i pkyd lfgr dkj esa lokj pkj O;fDr;ksa dh e`R;q gks 

xbZ & vf/kdj.k us ik;k fd ;fn dkj pkyd us lko/kkuh cjrh gksrh rks 

nq?kZVuk Vkyh tk ldrh Fkh] rnuqlkj mls Hkh leku :i ls mis{kkoku 

ekuk & D;k dkj pkyd dks ;ksxnk;h mis{kk ds fy, ftEesnkj Bgjk;k 

tk ldrk gS\ vfHkfu/kkZfjr] ugha &  nq?kZVuk jkf= ds le; ?kfVr gqbZ & 

nq?kZVuk LFky ij dksbZ çk—frd ;k —f=e izdk'k ugha Fkk & fu;e 15 

ds mYya?ku esa Vªd dks chp lM+d ij NksM+ fn;k x;k Fkk & ,slk dksbZ 

lk{; ugha Fkk ftlls ;g nf'kZr gks fd dkj cgqr rst xfr ls pykbZ 

xbZ Fkh ;k dkj pkyd us ;krk;kr fu;eksa dk ikyu ugha fd;k Fkk & 

vr% vk{ksfir Vªd ij fu;a=.k j[kus okyk O;fä mis{kk ds ifj.kkeLo:i 

?kfVr gqbZ nq?kZVuk ds fy, iw.kZr% ftEesnkj FkkA 

(ii) pkyd dh ;ksxnk;h mis{kk & D;k pkyd dh mis{kk fdlh Hkh rjg ls 

ml okgu ds ;kf=;ksa ij izfrfuf/kd :i ls vkjksfir dh tk ldrh gS 

ftldk og pkyd Fkk\ vfHkfu/kkZfjr ugha & pkyd dh ;ksxnk;h mis{kk 

dks ;kf=;ksa ij mUgsa ;k muds fof/kd mÙkjkf/kdkfj;ksa dks fn, tkus okys 

izfrdj esa deh djus gsrq izfrfuf/kd :i ls vkjksfir ugha fd;k tk 

ldrkA 

 Sushma v. Nitin Ganapati Rangole and ors. 

  Judgment dated 19.09.2024 passed by the Supreme Court in Civil 

Appeal No. 10648 of 2024, reported in 2024 ACJ 2161 

Relevant extracts from judgment: 

  We hold that the finding of the Courts below, which reduced the claims of 

the legal heirs of the deceased and the injured, other than the legal heirs of the 

driver-Saiprasad Karande (deceased) is also invalid in the eyes of law. The Courts 

below uniformly applied the principle of contributory negligence while directing 

deduction from the compensation awarded to the respective appellant-claimants, 

i.e. the dependents of passengers and the injured as well as the dependents of the 

driver-Saiprasad Karande @ 50%. Thus, the contributory negligence of the driver 

of the car was vicariously applied to the passengers which is prima facie illegal and 

impermissible. 
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  In the case of Union of India v. United India Insurance Co. Ltd.,  1998 ACJ 

342 (SC),  this Court dealt with the question whether the driver’s negligence in any 

manner vicariously attaches to the passengers of the motor vehicle of which he was 

the driver, and it was held as below: - 

 “There is a well-known principle in the law of torts called the 

“doctrine of identification” or “imputation”. It is to the effect that 

the defendant can plead the contributory negligence of the 

plaintiff or of an employee of the plaintiff where the employee is 

acting in the course of employment. But, it has been also held in 

Mills v. Armstrong, (1888) 13 AC 1, HL (also called The Bernina 

case) that that principle is not applicable to a passenger in a 

vehicle in the sense that the negligence of the driver of the vehicle 

in which the passenger is travelling, cannot be imputed to the 

passenger. (Halsbury's Laws of England, 4th Ed., 1984 Vol. 34, p. 

74; Ratanlal and Dhirajlal, Law of Torts, 23rd Ed., 1997, p. 511; 

Ramaswamy Iyer, Law of Torts, 7th Ed., p. 447.) The Mills v. 

Armstrong, (1888) 13 AC 1, HL (also called The Bernina case) 

in which this principle was laid in 1888 related to passengers in a 

steamship. In that case a member of the crew and a passenger in 

the ship Bushire were drowned on account of its collision with 

another ship Bernina. It was held that even if the navigators of the 

ship Bushire were negligent, the navigators' negligence could not 

be imputed to the deceased who were travelling in that ship. This 

principle has been applied, in latter cases, to passengers travelling 

in a motor vehicle whose driver is found guilty of contributory 

negligence. In other words, the principle of contributory 

negligence is confined to the actual negligence of the plaintiff or 

of his agents. There is no rule that the driver of an omnibus or a 

coach or a cab or the engine driver of a train, or the captain of a 

ship on the one hand and the  passengers on the other hand are to 

be “identified” so as to fasten the latter with any liability for the 

former's contributory negligence. There cannot be a fiction of the 

passenger sharing a “right of control” of the operation of the 

vehicle nor is there a fiction that the driver is an agent of the 

passenger. A passenger is not treated as a backseat driver. 

(Prosser and Keeton on Torts, 5th Ed., 1984, pp. 521- 522.) It is 

therefore clear that even if the driver of the passenger vehicle was 

negligent, the Railways, if its negligence was otherwise proved – 

could not plead contributory negligence on the part of the 

passengers of the vehicle. What is clear is that qua the passengers 

https://indiankanoon.org/doc/1455092/
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of the bus who were innocent, – the driver and owner of the bus 

and, if proved, the Railways – can all be joint tortfeasors.”  

 It is clear from the ratio of the above judgment that the contributory 

negligence on the part of a driver of the vehicle involved in the accident cannot be 

vicariously attached to the passengers so as to reduce the compensation awarded to 

the passengers or their legal heirs as the case may be. 

  In the case of Pramodkumar Rasikbhai Jhaveri v. Karmasey Kunvargi Tak, 

2002 ACJ 1720 (SC), this Court while referring to a decision of the High Court of 

Australia in Astley v. Austrust Ltd., (1999) 73 ALJR 403, went on to hold that: - 

“where, by his negligence, if one party places another in a 

situation of danger which compels that other to act quickly in 

order to extricate himself, it does not amount to contributory 

negligence, if that other acts in a way which, with the benefit of 

hindsight is shown not to have been the best way out of the 

difficulty.”   

 In the very same judgment, this Court also referred to and approved the view 

taken in Swadling v. Cooper, (1931)AC 1, as below: - 

“Mere failure to avoid the collision by taking some extra ordinary 

precaution, does not in itself constitute negligence.”  

 A three Judge Bench of this Court in the case of Archit Saini and anr. v. 

Oriental Insurance Company Limited, 2018 ACJ 721 (SC) had the occasion to 

consider an identical fact scenario, and after analysing the evidence available on 

record, it was held:- 

“After having perused the evidence of PW 7, Site Map (Ext. P-

45) and the detailed analysis under taken by the Tribunal, we have 

no he sitation in taking the view that the approach of the High 

Court in reversing the conclusion arrived at by the Tribunal on 

issue No.1 has been very casual, if not cryptic and perverse. 

Indeed, the appeal before the High Court is required to be decided 

on fact and law. That, however, would not permit the High Court 

to casually over turn the finding of fact recorded by the Tribunal. 

As is evident from the analysis done by the Tribunal, it is a well-

considered opinion and a plausible view. The High Court has not 

adverted to any specific reason as to why the view taken by the 

Tribunal was incorrect or not supported by the evidence on 

record. It is well settled that the nature of proof required in cases 

concerning accident claims is qualitatively different from the one 

in criminal cases, which must be beyond any reasonable doubts. 
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The Tribunal applied the correct test in the analysis of the 

evidence before it. Notably, the High Court has not doubted the 

evidence of     PW 7 as being unreliable nor has it discarded his 

version that the driver of the Maruti Car could not spot the parked 

Gas Tanker due to the flashlights of the oncoming traffic from the 

front side. Further, the Tribunal also adverted to the legal 

presumption against the driver of the Gas Tanker of having 

parked his vehicle in a negligent manner in the middle of the road. 

The Site Plan (Ext. P-45) reinforces the version of PW 7 that the 

Truck (Gas Tanker) was parked in the middle of the road but the 

High Court opined to the contrary without assigning any reason 

whatsoever. In our view, the Site Plan (Ext. P-45) filed along with 

the charge sheet does not support the finding recorded by the High 

Court that the Gas Tanker was not parked in the middle of the 

road. Notably, the High Court has also not doubted the claimant’s 

plea that the Gas Tanker/offending vehicle was parked without 

any indicator or parking lights. The fact that PW 7 who was 

standing on the opposite side of the road at a distance of about 70 

feet, could see the Gas Tanker parked on the other side of the road 

does not discredit his version that the Maruti Car coming from the 

opposite side could not spot the Gas Tanker due to flashlights of 

the on coming traffic from the front side. It is not in dispute that 

the road is a busy road. In the cross-examination, neither has any 

attempt been made to discredit the version of PW 7 nor has any 

suggestion been made that no vehicle with flashlights on was 

coming from the opposite direction of the parked Gas Tanker at 

the relevant time. 

Suffice it to observe that the approach of the High Court in 

reversing the well-considered finding recorded by the Tribunal on 

the material fact, which was supported by the evidence on record, 

cannot be countenanced. 

Accordingly, we have no hesitation in setting aside the said 

finding of the High Court. As a result, the appellants would be 

entitled to the enhanced compensation as determined by the High 

Court in its entirety without any deduction towards contributory 

negligence. In other words, we restore the finding of the Tribunal 

rendered on issue No.1 against the respondents and hold that 

respondent No.1 negligently parked the Gas Tanker/offending 

vehicle in the middle of the road without any indicator or parking 

lights.” 
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 On a holistic analysis of the material available on record, it is established 

beyond the pale of doubt that the off ending truck was parked in the middle of the 

road without any parking lights being switched on and without any markers or 

indicators being placed around the stationary vehicle so as to warn the incoming 

vehicular traffic. This omission by the person in control of the said truck was in 

clear violation of law. The accident took place on a highway where the permissible 

speed limits are fairly high. In such a situation, it would be imprudent to hold that 

the driver of a vehicle, travelling through the highway in the dead of the night in 

pitch dark conditions, would be able to make out a stationary vehicle lying in the 

middle of the road within a reasonable distance so as to apply the brakes and avoid 

the collision. The situation would be compounded by the headlights of the vehicles 

coming from the opposite direction and make the viewing of the stationary vehicle 

even more difficult. Thus, the conclusion drawn by the Courts below that the driver 

of the car could have averted the accident by applying the brakes and hence, he was 

equally negligent and contributed to the accident on the application of principle of 

last opportunity is ex-facie perverse and cannot be sustained. Hence, it is a fit case 

warranting exercise of this Court’s powers under Article 136 of the Constitution of 

India to interfere with the concurrent finding of facts. 

•  

*32. MOTOR VEHICLES ACT, 1988 – Section 166 

 Determination of age for applying multiplier – According to school 

leaving certificate produced by claimants, age of the deceased was shown 

to be 45 years – High Court relying on Aadhar Card, fixed age at 47 and 

reduced the multiplier from 14 to 13 – Whether Aadhaar Card is suitable 

proof for determining the age of deceased? Held, No – As school leaving 

certificate is accorded statutory recognition, relying on the same, age 

fixed at 45.  

  eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 

 xq.kkad ykxw djus ds fy, vk;q dk fu/kkZj.k & nkokdrkZ }kjk izLrqr 'kkyk 

R;kx izek.k i= ds vuqlkj e`Rkd dh vk;q 45 o"kZ nf'kZr Fkh & mPp U;k;ky; 

us vk/kkj dkMZ ij Hkjkslk dj 47 o"kZ vk;q fu/kkZfjr dh vkSj xq.kkad dks 14 

ls ?kVkdj 13 dj fn;k & D;k vk/kkj dkMZ e`rd dh vk;q fu/kkZfjr djus ds 

fy, mi;qDr izek.k gS\ vfHkfu/kkZfjr] ugha & 'kkyk R;kx izek.k i= dks 

oS/kkfud ekU;rk nh xbZ gS] 'kkyk R;kx izek.ki= ds vuqlkj vk;q 45 o"kZ 

fu/kkZfjr dh xbZ A  
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 Saroj and ors. v. Iffco-Tokio General Ins. Co. Ltd. and ors.  

  Judgment dated 24.10.2024 passed by the Supreme Court in Civil 

Appeal No. 12077 of 2024, reported in 2024 ACJ 2523  

•  
*33. MOTOR VEHICLES ACT, 1988 – Section 166 

 Permanent disability – Assessment – Quantum of award – Injured, a 12 

year old school going girl suffered left side hemiparesis resulting in 

permanent disability at 75% – Tribunal assessed disability at 50% and 

calculated loss of earning on the basis of notional income as 15,000/- p.a. 

– High Court took disability at 75% and assessed income at Rs. 5070/- 

p.m. as per minimum wages of an unskilled worker – Considering the 

fact that injured was a school going girl, the Apex Court assessed income 

at Rs. 5,250/- p.m. as per minimum wages of a skilled worker and taking 

disability at 100%, enhanced the awared under different heads from    

Rs. 18,97,371 to Rs. 34,07,771/-. 

  eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 

 LFkk;h fu%'kDrrk & fu/kkZj.k & vokWMZ jkf'k dk ifjek.k & vkgr tks ,d 12 

o"khZ; Ldwy tkus okyh ckfydk Fkh] dks ck,a fgLls esa gsfeiSjsfll gqvk] ftlds 

ifj.kkeLo:i mls 75 izfr'kr LFkk;h fu%'kDrrk dkfjr gqbZ & vf/kdj.k us 

fu%'kDrrk dk vkdyu 50 izfr'kr fd;k rFkk 15]000@& :i;s izfro"kZ 

dkYifud vk; ds vk/kkj ij vk; dh gkfu dh x.kuk dh & mPp U;k;ky; 

us fu%'kDrrk dks 75 izfr'kr ekuk vkSj vdq'ky Jfed dh U;wure etnwjh 

nj ds vuqlkj vk; 5070@& #i;s çfr ekg fu/kkZfjr dh  & ;g ekurs gq, 

fd vkgr O;fä ,d Ldwy tkus okyh ckfydk Fkh] loksZPp U;k;ky; us ,d 

dq'ky Jfed dh U;wure etnwjh nj ds vuqlkj vk; 5]250@& #i;s çfr 

ekg fu/kkZfjr dh vkSj fu%'kDrrk dks 100 izfr'kr ekurs gq, fofHkUu enksa ds 

varxZr izfrdj jkf'k esa o`f) dj mls 18]97]371@& #i;s ls c<+kdj 

34]07]771@& #i;s dj fn;kA 
 Rushi v. Oriental Insurance Co. Ltd. and anr.  

  Judgment dated 05.11.2024 passed by the Supreme Court in Civil 

Appeal   No. 12213 of 2024, reported in 2024 ACJ 2518 

•  
34. MOTOR VEHICLES ACT, 1988 – Sections 166 and 168  

(i)  Contributory negligence – Claimant and his wife were riding on a 

motorcycle and on their way, they came across two tractors which 

were being driven rashly and swiftly, resulting in an accident – The 
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claimant's wife passed away, whereas he sustained injuries – The 

driver of the second tractor exceeded the speed limit and moved from 

the wrong direction, when the claimant was overtaking the other 

tractor, which led to a collision – Mere attempt to overtake a vehicle 

cannot be considered as an act of negligence and rashness – Claimant 

sustained grievous injuries which also resulted in death of his wife 

while engaging in a normal activity of overtaking on the road – The 

claimant cannot be found guilty of contributory negligence when it 

was proved that the first tractor driver was operating the vehicle 

rashly and negligently. 

(ii)  Determination of compensation – Considering the age of deceased 

between 40 and 50 years and having a fixed salary, future prospects 

of 25% of her established income was also added – Multiplier of 15 

is applied as per Second Schedule and award was modified 

accordingly.   

 eksVj;ku vf/kfu;e] 1988 & /kkjk,a 166 ,oa 168 

(i)   ;ksxnk;h mis{kk & nkokdrkZ vkSj mldh iRuh eksVjlkbfdy ij lokj 

Fks] jkLrs esa mUgsa nks VªSDVj feys ftUgs mis{kk vkSj mrkoysiu ls pyk;k 

tk jgk Fkk] ftlds ifj.kkeLo:i nq?kZVuk ?kfVr gqbZ & nkokdrkZ dh 

iRuh dh e`R;q gks xbZ tcfd nkokdrkZ dks Hkh pksVsa vk;h & tc nkokdrkZ 

,d VªSDVj dks vksojVsd dj jgk Fkk rc nwljs VªSDVj ds pkyd us rst 

xfr ls ,oa xyr fn'kk esa vkdj okgu dks pyk;k] ftlls VDdj gks xbZ 

& dsoy okgu dks vksojVsd djus ds iz;kl dks mis{kk ,oa mrkoykiu 

ugha ekuk tk ldrk & nkokdrkZ dks xaHkhj pksVsa vk;ha vkSj lM+d ij 

vksojVsd djus dh lkekU; xfrfof/k esa 'kkfey gksus ds dkj.k mldh 

iRuh dh e`R;q dkfjr gqbZ & tc ;g lkfcr gS fd igys VªSDVj pkyd 

}kjk okgu dks mis{kk ,oa mrkoysiu ls pyk;k tk jgk Fkk rc nkokdrkZ 

dks ;ksxnk;h mis{kk dk nks"kh ugha ekuk tk ldrkA 

(ii)  {kfriwfrZ dk vkadyu & e`rd dh vk;q 40 ls 50 o"kZ ds chp ekurs gq, 

vkSj ,d fuf'pr osru gksus ds rF; dks /;ku esa j[krs gq, Hkfo"; dh 

laHkkouk esa 25 izfr'kr vk; dks tksM+k x;k & nwljh vuqlwph ds vuqlkj 

15 dk xq.kkad ykxw fd;k x;k vkSj vf/kfu.kZ; esa rn~uqlkj la'kks/ku fd;k 

x;kA  

Prem Lal Anand and ors. v. Narendra Kumar and ors.  

Judgment dated 07.08.2024 passed by the Supreme Court in Civil 

Appeal No. 8503 of 2024, reported in AIR 2024 SC 3720  
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 Relevant extracts from the judgment: 

  Record reveals that driver of the tractor No. UP 14-A 1933 had maintained 

slow speed, prompting the claimant-appellant No.1 to overtake, but, however, the 

driver of the another tractor bearing No. UP 14-B 9603 was rash and negligent in 

his act, inasmuch as, not only did he overspeed, but also came from the wrong side, 

resulting in the collusion. 

   In the attending facts and circumstances, merely because a person was 

attempting to overtake a vehicle, cannot be said to be an act of rashness or 

negligence with nothing to the contrary suggested from the record. Further, it is the 

claimant-appellant(s) who lost a member of their family. Not only was the claimant-

appellant, Prem Lal Anand doing an act which is an everyday occurrence on the 

road that is overtaking a vehicle, but resultantly suffered extensive injuries himself. 

That apart, it has also been proved that the offending vehicle was driven rashly and 

negligently. These two factors taken together lead us to the conclusion that the 

finding of contributory negligence against the appellant No.1 was erroneous and 

unjustified. Consequently, compensation awarded on this count has to be revised. 

  Another aspect to be considered is the grant of future prospects as per 

National Insurance Co. Ltd. v. Pranay Sethi, (2017) 16 SCC 680. Para 59.4 

thereof provides that if the deceased was self-employed or on a fixed salary, 

considering the age of the deceased, certain percentages as provided have to be 

added in respect of future prospects. In the present case, the deceased was between 

the age of 40 and 50 and accordingly, 25% addition is to be made, to the established 

income. The Tribunal notes the income of the deceased to be Rs.5000/- per month, 

therefore 25% of 5000 equals Rs.1,250/-. Yearly income as a result would be Rs 

6250 x 12 which equals to Rs.75,000/- per year. 

•  

35. MOTOR VEHICLES ACT, 1988 – Sections 166 and 169  

 CIVIL PROCEDURE CODE, 1908 – Order 14 Rule 2 

(i) Territorial jurisdiction of Claims Tribunal – Application for claim 

was filed before the Claims Tribunal at Nainital – Claimant’s son 

died in the motor accident which had occurred within the limits of 

district Udham Singh Nagar – Tribunal found that neither the 

claimant nor the opposite party No. 1 & 2 (owner & driver) are 

residing within its jurisdiction –  Tribunal held that mere fact that 

the insurance company got an office within the jurisdictional limits 

of the Tribunal at Nainital, could not confer jurisdiction on it and 
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accordingly, dismissed the claim application – Whether Tribunal 

was justified in dismissing the application for lack of territorial 

jurisdiction when the opposite party No. 3 Insurance Company has 

its office within the jurisdiction of Tribunal at Nainital? Held, No 

[Cases referred: Kiran Singh v. Chanman Paswan, AIR 1954 SC 340, 

Malati Sardar v. National Insurance Co. Ltd., 2016 ACJ 542 (SC) and  

Mantoo Sarkar v. Oriental Insurance Co. Ltd., 2009 ACJ 564 (SC)] 

(ii) Claims Tribunal – Practice and procedure – Tribunal framed all 

necessary issues and permitted the parties to adduce evidence 

however, rejected the claim for lack of territorial jurisdiction after 

four years of filing of claim application – Held, Tribunal was obliged 

to decide the question of jurisdiction at the threshold itself – Once 

evidence has been recorded, the Tribunal should have passed an 

award after recording finding on merits of all issues.  

 eksVj ;ku vf/kfu;e] 1988 & /kkjk,a 166 ,oa 169 

 flfoy çfØ;k lafgrk] 1908 & vkns'k 14 fu;e 2 

(i)   nkok vf/kdj.k dk izknsf'kd {ks=kf/kdkj  & izfrdj ds fy, vkosnu 

uSuhrky fLFkr nkok vf/kdj.k ds le{k izLrqr fd;k x;k & nkokdrkZ ds 

iq= dh e`R;q eksVj;ku nq?kZVuk esa ftyk m/ke flag uxj dh lhek ds 

Hkhrj gqbZ Fkh & vf/kdj.k us ik;k fd u rks nkokdrkZ vkSj u gh izR;FkhZ 

dzekad 1 o 2 ¼ekfyd vkSj pkyd½ mlds vf/kdkj {ks= esa jgrs gSa & 

vf/kdj.k us ekuk fd ek= bl rF; ds vk/kkj ij fd chek daiuh dk 

dk;kZy; uSuhrky esa vf/kdj.k ds {ks=kf/kdkj dh lhek ds Hkhrj fLFkr gS] 

mls {ks=kf/kdkj izkIr ugha gksxk vkSj rnuqlkj nkok vkosnu fujLr dj 

fn;k & D;k vf/kdj.k }kjk çknsf'kd {ks=kf/kdkj ds vHkko ds vk/kkj ij 

vkosnu dks fujLr djuk U;k;ksfpr Fkk] tcfd foi{kh i{kdkj dzekad 3 

chek daiuh dk dk;kZy; uSuhrky esa vf/kdj.k ds {ks=kf/kdkj ds varxZr 

fLFkr gS\ vfHkfu/kkZfjr ughaA ¼fdj.k flag fo- peu ikloku] ,vkbZvkj 

1954 ,llh 340] eykBh ljnkj fo- us'kuy ba';ksjsal da- fyfe-] 2016 

,lhts 542 ¼,l-lh-½] eaVw ljdkj fo- vksfj;aVy ba';ksjsal da- fyfe-] 2009 

,lhts 564 ¼,l-lh-½ lanfHkZr½ 

(ii) nkok vf/kdj.k & izFkk ,oa çfØ;k & vf/kdj.k us lHkh vko';d fook|d 

fojfpr fd, vkSj i{kdkjksa dks lk{; çLrqr djus dh vuqefr nh] ijUrq 

nkok vkosnu izLrqr gksus ds pkj o"kZ ckn çknsf'kd {ks=kf/kdkj u gksus ds 

vk/kkj ij vkosnu fujLr dj fn;k & vfHkfu/kkZfjr] vf/kdj.k vkjEHk esa 

gh {ks=kf/kdkj ds ç'u dks fujkdr̀ djus ds fy, ck/; Fkk & ,d ckj 



JOTI JOURNAL – FEBRUARY 2025 – PART II 69 

lk{; vafdr gks tkus ds ckn vf/kdj.k dks lHkh fook|dksa ij xq.k&nks"k 

ds vk/kkj ij vf/kfu.kZ; ikfjr djuk pkfg,A     
 Balveer Batra v. New India Assurance Co. Ltd. and anr. 

  Judgment dated 08.02.2024 passed by the Supreme Court in Civil 

Appeal No. 1842 of 2024, reported in 2024 ACJ 2278  

Relevant extracts from the judgment: 

 The words ‘at the option of the claimant’ employed in Section 166(2) and the 

options available to a claimant in regard to places for suing for such compensation 

under Section 166 (2), assume relevance for consideration of the moot question. 

Indubitably, the statute indicates that option lies with the claimant to make 

application for compensation either to the Claims Tribunal having jurisdiction over 

the area in which the accident occurred, or to the Claims Tribunal within the local 

limits of whose jurisdiction the claimant resides or carries on business or within the 

local limits of whose jurisdiction the defendant resides. There can be no doubt with 

respect to the position that if more than one Court has jurisdiction to adjudicate a 

dispute it will be open to the party concerned to choose one of the competent Courts 

to decide his dispute. Thus, it is obvious that merely because the claimant made the 

application for compensation not to the Claims Tribunal having jurisdiction over 

the area in which the accident occurred or not to the Claims Tribunal within the 

local limits of whose jurisdiction he resides or carries on business, is no reason to 

dismiss the application provided it is filed before a Claims Tribunal where it is 

otherwise maintainable. This aspect calls for consideration not solely confining to 

strict construction of the rest of the provision under Section 166 (2) of the M.V. 

Act, but by looking into various other authorities, as well. 

 In the above context, it is to be noted that for the purpose of deciding the issue 

of territorial jurisdiction, the Tribunal permitted the parties to adduce evidence 

before it. The position obtained in the case would reveal that the Tribunal had 

actually proceeded with the claim petition despite holding the view that it got no 

territorial jurisdiction. In such indisputable position, it is only apposite to refer 

to Order XIV, Rule 2 of CPC which mandates a Court to pronounce a judgment on 

all the issues.  

  True that in terms of the said provision, the issues regarding territorial 

jurisdiction ought to be tried as primary issues but when it is evident that the issue 

could not be decided solely based on the pleadings in the plaint (here claim petition) 

and when parties are permitted to adduce evidence upon finding that it is a mixed 
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question of law and facts there was absolutely no justification for not pronouncing 

an award on all the issues framed besides the one pertaining to its territorial 

jurisdiction. There cannot be any doubt with respect to the fact that when evidence 

was permitted to be let in, may be for such issues the possibility of re-appreciation 

and consequent reversal of finding(s) of the Tribunal cannot be ruled out. But then, 

if the award was pronounced not at threshold, but after a very long lapse of time 

and confining consideration only on the issue of territorial jurisdiction and then, 

answering the other issues as well against the claimant without examining them on 

their own merits, but solely because of the negative finding on the issue of territorial 

jurisdiction, as occurred in the case on hand, it would defeat the very purpose of 

the benevolent legislation providing for grant of compensation under Section 

166 of the M.V. Act. As noticed hereinbefore in this case, the question of territorial 

jurisdiction was decided by the Tribunal after about 4 years since the filing of the 

claim petition and the appeal filed in 2010 was dismissed, confirming the dismissal 

of the claim petition after about 6 years. We have also already noted that in the case 

on hand a great illegality or error has been committed by the Tribunal even after 

observing that it got no occasion to examine the other six issues but then deciding 

those six issues against the claimant and in favour of the opposite parties. Since a 

Claims Tribunal constituted under Section 165, M.V. Act even when lacking 

territorial jurisdiction cannot be said to be lacking jurisdiction on the subject matter 

in a claim petition and the award would not be a nullity and therefore, the findings 

on other issues would be binding on the parties. Hence, in the first instance, failure 

of justice occurred as the award of the Tribunal virtually rendered the claimant 

remediless. In cases of this nature, sometimes a remand may also be a futility as 

passage of such long period may make witnesses unavailable for examination or 

re-examination for various reasons. Such reasons may also include death of the 

witness(s). Since the present imbroglio is created because of a mistake or error on 

the part of the Tribunal, either in proceeding further after returning a negative 

finding on the question of territorial jurisdiction or in not pronouncing award on all 

issues, we are of the considered view that the said mistake not entering on merits 

and into a findings on issues No.1 to 4, 6 and 7 at paragraph 21 against the claimant 

and in favour of the opposite parties without examining them on merits and hence, 

they are liable to be set aside in the light of the salutary maxim ‘Actus Curiae 

neminem gravabit’, as no party shall be put to suffer for the mistake of a Court.  

•  
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36. MOTOR VEHICLES ACT, 1988 – Sections 168 and 174 

 Disbursement of award – Pay and recover – Tribunal has no power to 

direct the owner of offending vehicle to furnish bank guarantee for the 

sum deposited by insurance company and to refuse to disburse the award 

amount to claimants till such security is furnished – In a case of pay and 

recover, remedy available to the insurance company is to obtain a 

certificate from Tribunal in the same manner as arrears of land revenue 

or seek attachment of the offending vehicle.  [Cases referred: National 

Insurance Co. Ltd. v. Challa Bharathamma, 2004 ACJ 2094 (SC), National 

Insurance Co. Ltd. v. Swaran Singh, 2004 ACJ 1 (SC) and Pappu v. Vinod 

Kumar Lamba, 2018 ACJ 690 (SC)] 

  eksVj ;ku vf/kfu;e] 1988 & /kkjk,a 168 ,oa 174 

  vokMZ jkf'k dk forj.k  & Hkqxrku dj olwyh djsa & vf/kdj.k dks vk{ksfir 

okgu ds Lokeh dks chek daiuh }kjk tek dh xbZ vokMZ jkf'k ds fy, cSad 

xkjaVh çLrqr djus dk funsZ'k nsus vkSj ,slh izfrHkwfr çLrqr fd, tkus rd 

nkosnkjksa dks vokMZ jkf'k forfjr djus ls bUdkj djus dk vf/kdkj ugha gS & 

Hkqxrku dj olwyh djsa ds ekeys esa] chek daiuh dks ;g mipkj miyC/k gS 

fd og Hkw&jktLo ds cdk;k ds leku vf/kdj.k ls çek.k i= çkIr djs ;k 

vk{ksfir okgu dh dqdhZ dh ekax djsA [us'kuy ba';ksjsal da- fyfe- fo- pYyk 

HkkjkFkEek] 2004 ,lhts 2094 ¼,l-lh½] us'kuy ba';ksjsal da- fyfe- fo- Lo.kZ 

flag] 2004 ,lhts 1 ¼,l-lh-½ ,oa iIiw fo- fouksn dqekj ykack] 2018 ,lhts 

690 ¼,l-lh-½ lanfHkZr] 

 Sampat Devi and ors. v. Branch Manager, Shriram General 

Ins. Co. Ltd. and anr. 

  Judgment dated 14.03.2024 passed by the High Court of Madhya 

Pradesh in Miscellaneous Petition No. 4050 of 2018, reported in 

2024 ACJ 2464 

Relevant extracts from the judgment: 

 In para-13 of the judgment of Hon'ble Supreme Court in the case of National 

Insurance Co. Ltd. v. Challa Bharathamma, 2004 ACJ 2094 (SC), the Hon'ble 

Supreme Court has held that before release of the amount to the claimants, owner 

of the offending vehicle shall furnish security for the entire amount which the 

insurer will pay to the claimants. The of ending vehicle shall be attached, as a part 

of the security. If necessity arises the executing court shall take assistance of the 

Regional Transport Authority concerned. Thus, it is held by the Hon'ble Supreme 
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Court that insurance company will be entitled to raise a dispute before the executing 

Court against the owner of the vehicle and that dispute can be directly entertained 

and there will be no requirement of approaching the Civil Court or any other Court 

by filing a civil suit for recovery of the dues of the insurance company.   

 In the case of Pappu v. Vinod Kumar Lamba, 2018 ACJ 690 (SC) which is 

a judgment of three Judges Bench and which will have more persuasive value, than 

that of two Judges Bench in the case of Challa Bharathamma (supra). Hon'ble 

Supreme Court in the case of Pappu (supra) placed reliance on the judgment passed 

in the case of National Insurance Co. Ltd. v. Swarn Singh, (2004) 3 SCC 297, has 

clearly held in Para-18 and quoted the excerpt of Paragraph-110 of Swarn Singh 

(supra) as under:  

“Even where the insurer is able to prove breach on the part of the 

insured concerning the policy condition regarding holding of a 

valid licence by the driver or his qualification to drive during the 

relevant period, the insurer would not be allowed to avoid its 

liability towards the insured unless the said breach or breaches on 

the condition of driving licence is/are so fundamental as are found 

to have contributed to the cause of the accident. The Tribunal in 

interpreting the policy condition would apply "the rule of main 

purpose" and the concept of "fundamental breach" to allow 

defences available to the insurer under Section 149(2) of the Act.  

xxx 

Where on adjudication of the claim under the Act the Tribunal 

arrives at a conclusion that the insurer has satisfactorily proved 

its defence in accordance with the provisions of Section 149(2) 

read with Sub-section (7), as interpreted by this Court above, the 

Tribunal can direct that the insurer is liable to be reimbursed by 

the insured for the compensation and other amounts which it has 

been compelled to pay to the third party under the award of the 

tribunal Such determination of claim by the Tribunal will be 

enforceable and the money found due to the insurer from the 

insured will be recoverable on a certificate issued by the Tribunal 

to the Collector in the same manner under Section 174 of the Act 

as arrears of land revenue. The certificate will be issued for the 

recovery as arrears of land revenue only if, as required by Sub-

section (3) of Section 168 of the Act the insured fails to deposit 

the amount awarded in favour of the insurer within thirty days 

from the date of announcement of the award by the Tribunal”. 
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 In the present case, since the owner insured has already appeared and he has 

failed to satisfy the requirement of the orders of the Coordinate Bench of this Court 

and the judgment of Hon'ble Supreme Court and has not furnished the security, then 

the course open to the Tribunal is as prescribed in the judgment of three Judges in 

Pappu (supra) and by no stretch of imagination, that amount can be withheld by 

the Tribunal. It is interesting to note that this judgment in the case of Pappu (supra) 

was delivered on 19th January, 2018. All the members of the district judiciary have 

been given a software of SCC by the High Court. Thus, this judgment was available 

to the concerned Additional Judge of the Tribunal. But, instead of applying himself 

to the said judgment of Hon'ble Court, which authorises the Tribunal to issue a 

certificate which can be executed as a RRC, Tribunal became a tool in the hands of 

the insurance company causing further damage to the claimants by not disbursing 

the amount by giving narrow interpretation to the judgment of the High Court. 

 Thus, when examined in the above light and also the act of delinquency on 

the part of the insurance company in not making an application to the Tribunal for 

attachment of the offending vehicle in terms of the ratio of the judgment rendered 

by Hon'ble Supreme Court in the case of Challa Bharathamma (supra), by no 

stretch of imagination, for the complacency of the insurance company, the 

claimants can be made to suffer. If this interpretation as has been given by the 

Tribunal or the Coordinate Bench of this High Court is allowed to stand, then it will 

frustrate the basic purpose of the socially beneficial legislation i.e. in the Motor 

Vehicles Act, therefore, instead of giving such narrow interpretation, and this Court 

being fortified by the three Judges Bench of Hon'ble Supreme Court in the case of 

Pappu (supra), it is directed that the amount of claim along with interest be 

disbursed in favour of the claimants immediately and the remedy will be available 

to the insurer as per the judgment of Hon'ble Supreme Court in the case of Pappu 

(supra) or as per the judgment of Hon'ble Supreme Court in the case of Challa 

Bharathamma (supra) where they can seek attachment of the offending vehicle or 

obtain an RRC certificate. 

•  

37. MOTOR VEHICLES ACT, 1988 – Section 173 

 Defence of owner of the vehicle – Burden of proof – In  appeal filed by 

appellant/ owner of offending vehicle, it was contended that claimant was 

riding his motorcycle in a rash and negligent manner and collided with 

the standing JCB of the appellant – Burden of proof was on the appellant 
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to prove that he was not at fault in causing the accident – Appellant has 

neither produced a single evidence nor cross-examined the claimant on 

this point – Moreover, driver of the offending vehicle has admitted that 

chargesheet has been filed against him for causing the accident and he 

has never made any complaint to higher Police Officer for registering 

false case against him –Appellant failed to prove his defence – Appeal 

dismissed. 

eksVj ;ku vf/kfu;e] 1988 & /kkjk 173  

okgu Lokeh dh izfrj{kk & lcwr dk Hkkj & vihykFkhZ@mYya?kudkjh okgu 

ds Lokeh us izLrqr dh xbZ vihy esa ;g vk{ksfir fd;k fd nkokdrkZ mrkoysiu 

,oa mis{kk iwoZd okgu pyk jgk Fkk vkSj mlus lM+d fdukjs [kM+h mldh ts-

lh-ch- dks VDdj ekj nh & lcwr dk Hkkj vihykFkhZ ij Fkk fd og izekf.kr 

djs fd mldk nq?kZVuk esa dksbZ nks"k ugha Fkk & vihykFkhZ us bl fcUnq ij u 

rks nkokdrkZ dk izfrijh{k.k fd;k vkSj u gh dksbZ Hkh lk{; izLrqr dh & ;gka 

rd fd mYya?kudkjh okgu ds pkyd us ;g Lohdkj fd;k fd nq?kZVuk dkfjr 

djus ds fy, mlds fo:) vfHk;ksxi= izLrqr fd;k x;k gS vkSj mlus Lo;a 

ds fo:) >wBk ekeyk iathc) djus ds laca/k esa mPp iqfyl vf/kdkfj;ksa dks 

dHkh Hkh dksbZ f'kdk;r ugha dh gS & vihykFkhZ viuh izfrj{kk izekf.kr djus 

esa vlQy jgk & vihy fujLr dh xbZA  

Vijay Kumar Sharma v. Pradeep Kumar and anr. 

Order dated 12.01.2024 passed by the High Court of Madhya 

Pradesh in Miscellaneous Appeal No. 1096 of 2023, reported in ILR 

2024 MP 1598 

Relevant extracts from the order: 

 It is settled principle that if police register the case against the offending 

vehicle after investigation, files a charge sheet before Magistrate Court then 

Tribunal presume guilty of the driver of the offending vehicle.  

 Driver of the offending vehicle gave his evidence before the Tribunal and 

denied the accident, but he accepted in cross- examination that he is driver of 

offending vehicle and he has accepted that Police Thana Gadi Malhara registered a 

case against him and filed charge sheet against him and criminal case is pending 

before criminal Court. He also accepted that he did not produce any document in 

which he made complaint before the higher officer of police for lodging false case 

against him. 
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 It means appellant impliedly accepted that accident occurred between 

motorcycle of the claimant and offending vehicle JCB. But he raise the point that 

claimant is driving rashly and negligently and dashed the JCB, whichwas stationed 

on the road side. So burden of proof shifted to the appellant toprove this fact that 

claimant dashed his motorcycle on stationed JCB, but hehad not produced single 

evidence on this point and not cross-examined to claimant on this point before 

Tribunal. 

 So as per aforesaid discussion, this is considered view of this Court that 

Tribunal has rightly held that driver of the offending vehicle was driving rashly and 

negligently and hit the claimant and appellant failed to prove their defence before 

Tribunal. So argument of appellant that his vehicle was falsely planted in accident 

has no substance. 

•  

*38. MOTOR VEHICLES ACT, 1988 – Sections 185, 203, 204 and 205 

(i) Liability of Insurance Company – No breath analyser/blood alcohol 

concentration (BAC) report on record – Driver was examined by 

doctor within two hours of the accident – MLC states smell of alcohol 

was coming from mouth – Doctor was not cross-examined on this 

point – Driver did not get himself examined whereas he was the most 

material witness – Adverse inference has to be drawn against the 

driver that he was intoxicated while driving the offending vehicle 

and caused the accident – Insurance company is not liable to pay 

compensation as terms and conditions of policy were breached. 

(ii) Driving by drunken person – Liability of insurance company –

Determination – The amount and extent of consumption of alcohol 

in blood need not be established for determining liability. 

(iii) Nature of evidence – Sections 185, 203, 204 and 205 of the Act relate 

to criminal offence/liability which has to be proved beyond 

reasonable doubt – On the contrary, proceedings initiated u/s 166 of 

the Act is civil in nature and has to be decided on the basis of 

preponderance of probabilities – These proceedings are summary in 

nature. 

 eksVj;ku vf/kfue;] 1988 & /kkjk,a 185] 203] 204 ,oa 205  

(i) chek dEiuh dk nkf;Ro & vfHkys[k ij 'okl ijh{kd@CyM ,Ydksgy 

dalUVªs'ku ¼ch-,-lh-½ dh fjiksVZ ugha & fpfdRld us nq?kZVuk ds 

nks ?kaVs ds Hkhrj pkyd dk ijh{k.k fd;k Fkk & ,e-,y-lh- esa 
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mfYyf[kr gS fd pkyd ds eq¡g ls efnjk dh xa/k vk jgh Fkh & 

fpfdRld dk izfrijh{k.k bl fcUnq ij ugha fd;k x;k & pkyd us 

Lo;a dk ijh{k.k ugha djk;k tcfd og lcls egRoiw.kZ lk{kh Fkk & 

pkyd ds fo:) izfrdwy fu"d"kZ fudkyuk gksxk fd og mYya?kudkjh 

okgu dks pykrs le; u'ks esa Fkk vkSj mlus nq?kZVuk dkfjr dh gS & 

chek dEiuh izfrdj nsus gsrq nkf;Rok/khu ugha D;ksafd ikWfylh ds 

fuca/kuksa ,oa 'krksZ dk Hkax gqvk FkkA  

(ii) efnjk lsou fd;s gq, O;fDr }kjk okgu pykuk & chek dEiuh dk 

nkf;Ro & fu/kkZj.k & nkf;Ro fu/kkZj.k gsrq jDr esa efnjk dh ek=k ,oa 

lsou dh lhek dks LFkkfir djuk vko';d ugha gSA  

(iii) lk{; dh izd̀fr & vf/kfu;e dh /kkjk, 185] 203] 204 ,oa 205 

nkf.Md vijk/k@vkijkf/kd nkf;Ro ls lacaf/kr ,oa bls ;qfDr;qDr 

lansg ls ijs izekf.kr fd;k tkuk gksxk & blds foijhr /kkjk 166 ds 

varxZr lafLFkr dh xbZ dk;Zokgh flfoy izd̀fr dh gS ,oa bls laHkkO;rk 

dh izcyrk ds vk/kkj ij fofuf'pr djuk gksxk & ;g dk;Zokfg;k¡ 

laf{kIr izd̀fr dh gksrh gSA 

 Mubarak Khan v. Smt. Sukko Bai Kol and ors. 

 Order dated 07.03.2024 passed by the High Court of Madhya 

Pradesh in Miscellaneous Appeal No. 1333 of 2023, reported in ILR 

2024 MP 1642 

•  

39. NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 

1985 – Sections 8(c), 21, 29, 42, 50 and 67  

(i)  Search and seizure of contraband substance – On receiving the 

information of delivering of contraband/ illicit substance, IO sent the 

information to superior officer –  After preparation of panchnama, 

police party went to bus stand – During raid, one suspect was found 

in possession of illegal contraband substance and the other suspect 

escaped from the spot and could not be apprehended – Search and 

seizure procedure was free from all doubts – Evidence of 

independent punch witness is found reliable – Sampling of 

contraband and transmission of sample to chemical analyst process 

was found free from any doubt – Conviction was proper. 

(ii)  Plea of non-compliance of Section 42 – Police got secret information 

that two suspects were bringing illicit substances to a public bus 



JOTI JOURNAL – FEBRUARY 2025 – PART II 77 

stand – Section 42 of the Act governs searches and seizures in 

buildings, conveyances and enclosed places – When search and 

seizure is conducted at a public place, section 43 of the Act applies 

and not section 42(2).  

(iii)  Non-compliance of section 50 – The accused was carrying 

contraband in a polythene bag that he kept in his hand – Contraband 

was seized from the said bag – Seizure was not effected during 

personal search of accused – There was no requirement for the 

seizing officer to act under the provision of section 50 – Plea of non-

compliance of section 50 is unacceptable. 

(iv)  No recovery from possession of co-accused, effect – Co-accused was 

not apprehended on the spot – No inquiry was made by the 

investigating agency regarding identity of the co-accused while he 

fled away from the spot – First time, the name of co-accused was 

taken by accused in his statement u/s 67 of the Act – Such type of 

confessional statements are not admissible in evidence – The co-

accused was identified by witness in court after more than 2 years 

from the date of incident – No contraband substance was recovered 

from possession of co-accused – Benefit of doubt was given and 

conviction set aside. 

 Lokid vkS"kf/k vkSj eu%izHkkoh inkFkZ vf/kfu;e] 1985 & /kkjk,a 8¼x½] 21] 

29] 42] 50 ,oa 67 

(i) izfrf"k) inkFkZ dh ryk'kh vkSj tCrh & izfrf"k)@voS/k inkFkZ ds ifjnku 

dh lwpuk feyus ij] vuqla/kkudrkZ vf/kdkjh us ofj"B vf/kdkjh dks 

lwpuk vxzsf"kr dh & iapukek rS;kj djus ds mijkar iqfyl ikVhZ cl 

LVSaM ij x;h & Nkis ds nkSjku ,d lafnX/k voS/k fuf"k) inkFkZ ds 

vkf/kiR; esa ik;k x;k vkSj nwljk lafnX/k ekSds ls Hkkx x;k ftls idMk+ 

ugha tk ldk & ryk'kh vkSj tCrh dh çfØ;k leLr lansgksa ls eqä Fkh 

& Lora= iap xokg dk lk{; fo'oluh; ik;k x;k & izfrf"k) inkFkZ 

dk uewuk ysuk vkSj jklk;fud fo'ys"kd dks uewuk Hkstus dh çfØ;k 

fdlh Hkh lansg ls eqä ikbZ xbZ & nks"kflf) mfprA 

(ii) /kkjk 42 ds vikyu dk vfHkokd~ & iqfyl dks xqIr lwpuk izkIr gqbZ fd 

nks lafnX/k lkoZtfud cl LVSaM ij voS/k inkFkZ yk jgs Fks & vf/kfu;e 

dh /kkjk 42 Hkouksa] izog.k vkSj ifjosf"Vr LFkkuksa esa ryk'kh vkSj tCrh dks 

'kkflr djrh gS & tc lkoZtfud LFkku ij ryk'kh vkSj tCrh dh tkrh 

gS] rks vf/kfu;e dh /kkjk 43 ykxw gksrh gS u fd /kkjk 42¼2½A 
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(iii) /kkjk 50 dk vikyu & vfHk;qDr ,d i‚yhFkhu cSx esa izfrf"k) inkFkZ ys 

tk jgk Fkk ftls mlus vius gkFk esa j[kk Fkk & mä cSx ls izfrf"k) 

inkFkZ tCr fd;k x;k & tCrh vfHk;qDr dh O;fäxr ryk'kh ds nkSjku 

ugha dh xbZ & tCrh vf/kdkjh ds fy, /kkjk 50 ds çko/kku ds varxZr 

dk;Z djus dh dksbZ vko';drk ugha Fkh & /kkjk 50 ds vikyu dk 

vfHkokd~ vLohdk;Z gSA 

(iv) lg&vfHk;qDr ds vkf/kiR; ls dksbZ tCrh ugha] çHkko & lg&vfHk;qDr 

dks ekSds ij ugha idM+k x;k & vuqla/kku ,tsalh }kjk lg&vfHk;qDr tc 

og ekSds ls Hkkxk Fkk] dh igpku ds laca/k esa dksbZ tk¡p ugha dh xbZ & 

igyh ckj lg&vfHk;qDr dk uke vfHk;qDr }kjk vf/kfu;e dh /kkjk 67 

ds varxZr vius dFku esa fy;k x;k & bl çdkj ds laLoh—fr dFku 

lk{; esa Lohdk;Z ugha gksrs & igyh ckj lg&vfHk;qDr dks xokg }kjk 

vnkyr esa ?kVuk dh rkjh[k ds 2 c"kZ ls vf/kd le; ckn igpkuk x;k 

& lg&vfHk;qDr ds vkf/kiR; ls dksbZ çfrcaf/kr inkFkZ cjken ugha gqvk 

& lansg dk ykHk fn;k x;k vkSj nks"kflf) vikLr dh xbZA 

 Firdos khan Khurshid khan v. State of Gujarat and anr.  

 Judgment dated 30.04.2024 passed by the Supreme Court in 

Criminal Appeal No. 2044 of 2010, reported in AIR 2024 SC 3846 

Relevant extracts from the judgment: 

  It was the fervent contention of learned counsel for the appellants that the 

search and seizure proceedings are vitiated on account of non-compliance of the 

mandatory procedure provided under Section 42 of the NDPS Act. The said 

contention is on the face of record, misplaced. The secret information which was 

received by Deepak Pareek (PW-2) was to the effect that two suspects would be 

bringing contraband substance at the ST Bus Stand, Kheda which is a public place. 

  Section 42 of the NDPS Act deals with search and seizure from a building, 

conveyance or enclosed place. When the search and seizure is effected from a 

public place, the provisions of Section 43 of the NDPS Act would apply and hence, 

there is no merit in the contention of learned counsel for the appellants that non-

compliance of the requirement of Section 42(2) vitiates the search and seizure. 

Hence, the said contention is noted to be rejected. 

  The name of Firdoskhan (A-2) cropped up for the first time in the statement 

of Anwarkhan (A-1) recorded under Section 67 of the NDPS Act. However, we are 

duly satisfied that the sequence in which the said statement came to be recorded 

completely discredits the reliability thereof. Anwarkhan (A-1) was apprehended at 
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the bus stand with the packet of narcotic drug at around 4:30 p.m. His signatures 

had been taken on the panchnama (Exhibit-30) prepared at 9:00 p.m. and thus, it 

does not stand to reason that the Intelligence Officer would defer arresting 

Anwarkhan (A-1) to a later point of time because, as per the arrest memo (Exhibit-

43) his arrest is shown at 11:45 p.m. It seems that this deferment in formal arrest of 

Anwarkhan (A-1) was only shown in papers so that the Intelligence Officer could 

record the statement of Anwarkhan (A-1) under Section 67 of the NDPS Act and 

avoid the same being hit by the rigours of Article 20(3) of the Constitution of India. 

  We may observe that as per the case set out in the complaint and the evidence 

of the NCB officials, the team of narcotic officers/officials was divided into two 

groups. However, it is not clear from the evidence of any of the four prosecution 

witnesses as to what was the composition of these two groups. Neither the panch 

witness Manubhai (PW-1) nor the Intelligence Officer Deepak Pareek (PW-2) 

identified Firdoskhan (A-2) as the accused who had escaped from the bus stand. In 

this background, we feel that the first time identification of Firdoskhan (A-2) by 

Vikram Ratnu (PW-3) during his evidence in the Court recorded on 14th February, 

2005 i.e. more than two years from the date of incident, is dubitable. The evidence 

of Vikram Ratnu (PW-3) to the extent he claimed to have identified Firdoskhan (A-

2) is neither reliable nor it gets corroborated by any other independent evidence and 

hence, his evidence deserves to be discarded to this extent. 

  There is no dispute that no contraband substance was recovered from the 

possession of appellant Firdoskhan (A-2). 

•  

*40. NEGOTIABLE INSTRUMENTS ACT, 1881 – Section 138 

 Dishonour of cheque – Respondent issued a cheque to the complainant 

for purchase of coal in the capacity of proprietor of the firm – No 

averments in the complaint that respondent was the sole proprietor – 

Firm was also not arrayed as a respondent – Complaint was held to be 

not maintainable – Judgment of the Trial Court acquitting the accused 

was upheld.  

 ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk 138 

 pSd dk vuknj.k & izR;FkhZ us ifjoknh dks dks;yk dz; djus gsrq QeZ ds 

Lokeh dh gSfl;r ls pSd iznk; fd;k & ifjokn esa dksbZ vfHkdFku ugha fd 

izR;FkhZ] QeZ dk ,dek= Lokeh Fkk & QeZ dks izR;FkhZ ds :i esa la;ksftr Hkh 

ugha fd;k x;k & ifjokn iks"k.kh; ugha ekuk x;k & fopkj.k U;k;ky; dk 

vfHk;qDr dks nks"keqDr djus dk fu.kZ; fLFkj j[kk x;kA  
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 Shree Minerals and Fuels, Katni v. Amit Kumar Chaterji 
 Order dated 12.04.2024 passed by the High Court of Madhya Pradesh 

in Miscellaneous Criminal Case No. 40241 of  2019, reported in 2024 

(4) MPLJ 519 

•  

41. NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138 and 142 

 Dishonour of cheque – Amendment in pleadings – Permissibility – Date 

of cheques incorrectly mentioned in the notice, complaint and affidavit – 

This is not a simple or curable infirmity but a substantial one – 

Amendment cannot be allowed if it does not relate to a curable infirmity 

– Such infirmity cannot be corrected by a formal amendment if there is 

likelihood of prejudice to other side – In this case, court has taken 

cognizance of the matter and accused has already appeared in the Court 

– Amendment if permitted, would change the entire nature of complaint 

as the dates of cheques itself would be altered – Proposed amendment is 

not based on subsequent events – Amendment cannot be allowed. 

 ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138 ,oa 142 

 pSd dk vuknj.k & vfHkopuksa esa la”kks/ku & vuqKs;rk & uksfVl] ifjokn 

,oa “kiFki= esa pSd dh frfFk xyr mfYyf[kr dh xbZ & bls lk/kkj.k vFkok 

lq/kkj ;ksX; =qfV ugha dgk tk ldrk cfYd ;g lkjoku =qfV gS & la”kks/ku 

vuqer ugha fd;k tk ldrk ;fn ;g lq/kkj ;ksX; =qfV ls lacaf/kr ugha gS & 

;fn nwljs i{k dks izfrdwy izHkko dkfjr gksuk laHkkfor gks rks ,slh =qfV 

vkSipkfjd la”kks/ku }kjk ugha lq/kkjh tk ldrh & izLrqr izdj.k esa U;k;ky;  

ekeys dk laKku ys pqdk gS vkSj vfHk;qDr U;k;ky; ds le{k mifLFkr Hkh gks 

pqdk gS & ;fn la”kks/ku vuqer fd;k tkrk gS rks ;g ifjokn ds lEiw.kZ Lo:Ik 

dks cny nsxk D;ksafd pSd dh frfFk;ka gh cny tk,xh & izLrkfor la”kks/ku 

Ik”pkr~orhZ ?kVukvksa ij vk/kkfjr ugha gS & la”kks/ku eatwj ugha fd;k tk ldrkA 

  Anil Kumar v. Balwantsingh Sethi 

 Order dated 18.03.2024 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Miscellaneous Criminal Case No. 23534 

of 2023, reported in ILR 2024 MP 1743 

Relevant extracts from the order: 

 In the present case, admittedly the defect is of the date of the cheques which 

as per the complaint has been incorrectly mentioned. However, such mentioning is 
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in the notice issued to the accused, in the complaint itself and so also in the affidavit 

filed in support of the complaint. The same cannot be said to be a simple or curable 

infirmity but relates to a substantial infirmity. As has been held by the Supreme 

Court in S.R. Sukumar v. S. Sunaad Raghuram, (2015) 9 SCC 609 amendment 

cannot be allowed if it does not relate to a curable infirmity. Such infirmity cannot 

also be corrected by a formal amendment if there is likelihood of prejudice to the 

other side. 

 The Trial Court has already applied its judicial mind to the contents of the 

complaint and has taken cognizance of the matter. Summons have already been 

issued to the accused and he has already appeared before the Court. The amendment 

if permitted would change the entire nature of the complaint as the date of the 

cheques itself would be altered. The facts proposed to be insertedby way of the 

amendment are not at all based upon subsequent events. If the amendment is 

permitted it would certainly cause prejudice to the accused.Thus, the amendment 

at this stage of the proceedings could not have been permitted where as the trial 

Court has erred in doing so. 

 As a consequence, the impugned order dated 16.05.2023 passed by the trial 

Court cannot be sustained and is hereby set aside. In view of the same, the trial 

Court is directed to reconsider and re decide the application under section 142 of 

the Act, 1881 filed by the accused. 

•  

42. NOTARIES ACT, 1952 – Section 8 

 NOTARIES RULES, 1956 – Rule 11(2) and 11(8) 

(i) Proof of due execution of Notarized Will – Will executed in favour 

of plaintiff who had no relation with the testator and never remained 

in possession of the suit property – Will executed on 25.12.1994 and 

testator died on 26.12.1994 – Perusal of overleaf of first page of Will 

shows that notary has kept two places earmarked for thumb 

impression of testator but no thumb impression was affixed by the 

testator at that place – This fact has not been clarified by the plaintiff 

or the attesting witnesses – This creates manifold suspicions about 

due execution of the Will – Plaintiff has failed to remove the 

suspicions – Due execution of Will not found proved. 

(ii) Proof of notarized document – A notarized document is not 

presumed to be proved without examining the notary – The person 
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concerned must prove the factum of notarization – In case of dispute 

about execution of a notarized document, requirement of 

examination of the notary is crucial to prevent fraud and ensure the 

authenticity of the document. 

 uksVjh vf/kfu;e] 1952 & /kkjk 8 

 uksVjh fu;e] 1956 & fu;e 11¼2½ ,oa 11¼8½ 

(i) ukssVjhd`r olh;r ds lE;d~ fu"iknu dk lcwr & olh;r oknh ds fgr 

esa fu"ikfnr dh xbZ ftldk olh;rdrkZ ls dksbZ laca/k ugha Fkk vkSj 

oknxzLr laifRr ij dHkh mldk vkf/kiR; ugha jgk & fnukad 25-12-1994 

dks olh;r dk fu"iknu fd;k x;k rFkk fnukad 26-12-1994 dks 

olh;rdrkZ dh e`R;q gks xbZ & olh;r ds izFke i`"B ds i`"BHkkx dk 

ifj'khyu ;g n'kkZrk gS fd uksVjhdrkZ us olh;rdrkZ ds vaxwBk fu'kku 

ds fy;s nks LFkku fpfUgr fd;s Fks] ysfdu ml LFkku ij olh;rdrkZ }kjk 

vaxwBs dk dksbZ fu'kku ugha yxk;k x;k Fkk & bl rF; dk dksbZ 

Li"Vhdj.k oknh vFkok vuqizek.ku lk{khx.k }kjk ugha fn;k x;k & ;g 

ifjfLFkfr;ka olh;r ds lE;d~ fu"iknu ds ckjs esa vusd lansg l`ftr 

djrh gSa & oknh lHkh lansgksa dks nwj djus esa vlQy jgk & olh;r dk 

lE;d~ fu"iknu izekf.kr ugha ik;k x;k A 

(ii) uksVjhd`r nLrkost dk izek.ku & uksVjh dk ijh{k.k fd;s fcuk uksVjhd̀r 

nLrkost ds izekf.kr gksus dh mi/kkj.kk ugha dh tkrh & lacaf/kr O;fDr 

dks uksVjhdj.k ds rF;ksa dks izekf.kr djuk gksxk & fdlh uksVjhdr̀ 

nLrkost ds fu"iknu ds laca/k esa fookn dh fLFkfr esa diV dks jksdus 

vkSj nLrkost dh izkekf.kdrk lqfuf'pr djus ds fy, uksVjh dk ijh{k.k 

djus dh vko';drk egRoiw.kZ gS A 

 Rameshwar Prasad Dwivedi v. Rajkumar and anr. 

 Judgment dated 11.03.2024 passed by the High Court of Madhya 

Pradesh in Second Appeal No. 972 of 1999, reported in ILR 2024 

MP 1829 

Relevant extracts from the judgment: 

 Undisputedly, Gyaniram Brahman was owner of the land in question and 

after death of his wife there was no Class-I legal heir of Gyaniram and as has been 

admitted in paragraph 6 of his statement by plaintiff-Rajkumar Tiwari (PW-1), the 

defendant 1/appellant belongs to the family of Gyaniram and in absence of any Will 

alleged to have been executed in favour of the plaintiff, the defendant 1 is entitled 

to get/succeed the property of Gyaniram. So, the only question involved in the 
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present case is about due and valid execution of Will by Gyaniram in favour of 

plaintiff, who had no relation with Gyaniram and never remained in possession of 

the suit property. 

 Bare perusal of overleaf of first page of Will (Ex.P/1) shows that as per 

practice prevailing for authentication of a document, notary has kept two places ear 

marked for thumb impression(s) of Gyaniram. As to why thumb impressions were 

not affixed by Gyaniram, has not been clarified by the plaintiff or the attesting 

witnesses namely Jaikaran Singh and Sundar Lal Yadav, whereas both the attesting 

witnesses have signed at the fixed places of over leaf of first page of the Will. At 

the end of back side of first page of Will, it has been mentioned by Notary that for 

execution of Will, he went to house of Gyaniram. As notary himself had gone to 

the house of Gyaniram and if Gyaniram was present at his house, then there was no 

reason to not to affix thumb impressions by Gyaniram. 

 It is not the case of plaintiff that Will was got notarized after execution of the 

Will, but according to the plaintiff and both the attesting witnesses namely Jaikaran 

and Sundar Lal Yadav, the Will was written by Satish Chandra Singhai alias Jain 

Advocate and thereafter in presence of both the witnesses it was executed by 

Gyaniram. In the entire testimony, both the witnesses have clearly stated that the 

Will was written by Satish Chandra Singhai, whereas it is a typed document. Upon 

asking question to the attesting witness Jaikaran (PW-2) about typing of the 

document/Will, he in para 2 of his cross-examination stated that he did not see as 

to who had typed the Will. Although, on the over leaf of first page, name of 

Gyaniram is mentioned regarding purchase of stamp, but the plaintiff in para 8 of 

his statement, has stated that Gyaniram did not go for purchase of the stamp. 

However, who brought the stamp, is not clear on record. 

  In view of the aforesaid decision in the case of H.K. Taneja v. Bipin 

Ganatra Keshavrao J. Bhosle, 2009 (2) MhLJ 855 and upon perusal of provisions 

of the Notaries Act, 1952, especially the section 8 ofthe Act as well as the Notaries 

Rules, 1956, especially the rule No.11(2) & (8) of the Rules, it is clear that a 

notarized document is not presumed to be proved without examining the notary and 

the person concerned must prove the factum of notarization by requiring the 

production of the relevant notarial register. 

 In my considered opinion, in case of dispute about execution of a notarized 

document, requirement for examination of the notary is crucial to prevent fraud and 

ensure the authenticity of the document. The notary’s stestimony can provide 

valuable insights into the circumstances surrounding theexecution of the document 

and the identity of the signatory. It is noteworthy that notarization is not a guarantee 
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of the document’s validity or legality. The notary’s role is limited to attesting the 

execution of the document and verifying the identity of the signatory. However, 

where the notary is not available for examination, the court may consider alternative 

methods of proving the document’s genuineness, yet the absence of the notary’s 

testimony may weaken the probative value of the document. 

 It is also pertinent to mention here that disputed Will is said to have been 

executed on 25.12.1994 and cremation of Gyaniram was done by plaintiff on 

26.12.1994 just contrary to Hindu rituals by burying the body of Gyaniram that too 

in absence of the defendant and when the defendant and his family members came 

to know about death of Gyaniram, they came in the Village and with the help of 

police, Gyaniram’s dead body was taken out by digging from the cremation ground 

and then took the body of Gyaniram to Village Tendua from Village Deora, for 

performing last rites. All the aforesaid including other circumstances create 

manifold suspicions about due execution and attestation of the Will and despite the 

fact that the plaintiff has failed to remove all these suspicions, Courts below have 

decreed the suit. 

 In view of the aforesaid discussion it is held that the plaintiff has not been 

able to prove that on the date of execution of Will, the deceased-Gyaniram was fit 

and of conscious mind to execute the Will and signed the Will or affixed thumb 

impressions, consequently, the substantial question of law formulated by this Court 

deserves to be and is hereby decided in favour of the appellant/defendant 1 and 

against the respondent/plaintiff. 

•  

*43. PREVENTION OF CORRUPTION ACT, 1988 – Sections 7 and 13 

(i) Proof of demand – Mere possession and recovery of currency notes 

from the accused without any proof of demand would not establish 

offence u/s 7 or 13(1)(d) of the Act – Presumption u/s 20 could be 

drawn only if there was proof of “acceptance of illegal gratification” 

for which proof of demand was a sine qua non. 

(ii) ‘Accept’, ‘receipt’ and ‘obtain’ – In order to convert the ‘receipt’ of 

illegal gratification into ‘acceptance’, it must be proved that 

complainant has offered gratification other than legal remuneration 

to public servant while demanding a favour from him and public 

servant has received it – The word ‘obtain’ means to secure or gain 

something as a result of request to take and receive with a consenting 

mind. 
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 Hkz"Vkpkj fuokj.k vf/kfu;e] 1988 & /kkjk,a 7 ,ao 13 

(i) ekax dk izek.k & ekax ds fdlh izek.k ds fcuk vfHk;qDr dk djaslh uksVksa 

ij ek= dCtk ,oa mlls tCrh vf/kfu;e dh /kkjk 7 vFkok 13(1)(?k) ds 

varxZr vijk/k dks LFkkfir ugha djsxk & /kkjk 20 ds varxZr mi/kkj.kk 

dsoy rc fudkyh tk ldrh gS tc ^voS/k ikfjrks"k.k ds izfrxzg.k* dk 

izek.k gks ftlds fy, ekax dk izek.k gksuk iwoZorhZ 'krZ gSA 
(ii) ^izfrx`ghr djuk*] ^izkfIr* ,oa ^vfHkizkIr djuk* & voS/k ikfjrks"k.k dh 

izkfIr dks ^izfrxzg.k* esa ifjofrZr djus ds fy;s ;g izekf.kr fd;k tkuk 

pkfg, fd ifjoknh us yksd lsod ls vuqxzg dh ekax djrs le; mls 

oS/k ikfjJfed ls fHkUu vU; ikfjrks"k.k dk izLrko fn;k gS vkSj yksd 

lsod us mls izkIr fd;k gS & 'kCn ^vfHkizkIr djus* dk vFkZ gS fd 

efLr"d dh lgefr ls] ysus vkSj izkIr djus ds vuqjks/k ds ifj.kkeLo:i 

dqN lqjf{kr djuk vFkok izkIr dj ysuk A 

 J.S. Yadav v. State of M.P. 
 Judgment dated 30.05.2024 passed by the High Court of Madhya 

Pradesh (Gwalior Bench) in Criminal Appeal No. 130 of 2016, 

reported in ILR 2024 MP 1864 

•  

44. PREVENTION OF MONEY LAUNDERING ACT, 2002 – Sections 2(1)(y), 

3 and 44 (1)(b) 

 Complaint for the offence punishable under PMLA – Necessity of being 

a scheduled offence – The alleged scheduled offences on which the 

complaint is based are under various sections of the Income Tax Act, 

1961 r/w/s 120-B, 191, 199, 200 and 204 of the Indian Penal Code, 1860 – 

Except for Section 120-B IPC, none of the offences are scheduled offences 

within the meaning of clause (y) of sub-section (1) of section 2 of PMLA 

– The offence punishable u/s 120-B IPC will become a scheduled offence 

only if the conspiracy alleged is of committing an offence which is 

specifically included in the schedule – The condition precedent for the 

existence of proceeds of crime is the existence of a scheduled offence – In 

the absence of the scheduled offence, there cannot be any proceeds of 

crime and if there are no proceeds of crime, the offence u/s 3 of PMLA is 

not made out – In such a case, the Special Court must exercise the power 

u/s 203 of CrPC to dismiss the complaint.  



JOTI JOURNAL – FEBRUARY 2025 – PART II 86 

 /ku&'kks/ku fuokj.k vf/kfu;e] 2002 & /kkjk,a 2¼1½¼e½] 3 ,oa 44 ¼1½¼[k½ 

 /ku&'kks/ku fuokj.k vf/kfu;e ds varxZr n.Muh; vijk/k gsrq ifjokn & 

vuqlwfpr vijk/k gksus dh vfuok;Zrk & dfFkr vuqlwfpr vijk/k] dk ifjokn 

vk;dj vf/kfu;e] 1961 dh fofHkUu /kkjkvksa ds lkFk Hkkjrh; n.M lafgrk] 

1860 dh /kkjk 120&ch] 191] 199] 200 vkSj 204 ij vk/kkfjr & Hkk-na-la- dh 

/kkjk 120&ch ds vfrfjDr dksbZ Hkh vijk/k /ku&'kks/ku fuokj.k vf/kfu;e] 

2002 dh /kkjk 2 dh mi /kkjk ¼1½ ds [k.M ¼e½ ds vFkZ esa vuqlwfpr vijk/k 

ugha gS & Hkk-na-la- dh /kkjk 120&ch ds varxZr n.Muh; vijk/k rHkh vuqlwfpr 

vijk/k ekuk tk,xk] tc dfFkr "kM;a= fdlh ,sls vijk/k dks djus dk gks] 

tks fo'ks"k :Ik ls vuqlwph esa 'kkfey gks & vijk/k ds vkxe ds vfLrRo gsrq 

iwoZ 'krZ ,d vuqlwfpr vijk/k dk vfLrRo eas gksuk gS & vuqlwfpr vijk/k 

dh vuqifLFkfr esa] vijk/k dk vkxe ugha gks ldrk gS vkSj ;fn vijk/k dk 

vkxe ugha gS] rks /ku&'kks/ku fuokj.k vf/kfu;e dh /kkjk 3 ds rgr vijk/k 

xfBr ugha gksrk gS & ,sls ekeys esa fo'ks"k U;k;ky; dks ifjokn fujLr djus 

ds fy, /kkjk 203 na-iz-la- ds rgr viuh 'kfDr dk iz;ksx djuk pkfg,A 

 Yash Tuteja and anr. v. Union of India and ors. 

 Judgment dated 08.04.2024 passed by the Supreme Court in Writ 

Petition (Crl.) No. 153 of 2023, reported in (2024) 8 SCC 465 

Relevant extracts from the judgment: 

 It is not in dispute that the alleged scheduled offences on which the complaint 

is based are under various sections of the Income Tax Act, 1961, read with Sections 

120-B, 191, 199, 200 and 204 of the Penal Code, 1860 (for short “IPC”). It is also 

not in dispute that except for Section 120-BIPC, none of the offences are scheduled 

offences within the meaning of clause (y) of sub-section (1) of Section 2 PMLA. 

This Court, in the decision in Pavana Dibbur v. Enforcement Directorate  [Pavana 

Dibbur v.  Enforcement Directorate, (2023) 15 SCC 91: 2023 SCC OnLine SC 

1586], recorded its conclusions in SCC para 31, which reads thus: 

“Conclusions 

While we reject the first and second submissions canvassed by the 

learned Senior Counsel appearing for the appellant, the third 

submission must be upheld. Our conclusions are: 

31.1. It is not necessary that a person against whom the offence under 

Section 3 PMLA is alleged, must have been shown as the accused in 

the scheduled offence; 

31.2. Even if an accused shown in the complaint under PMLA is not 

an accused in the scheduled offence, he will benefit from the 
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acquittal of all the accused in the scheduled offence or discharge of 

all the accused in the scheduled offence. Similarly, he will get the 

benefit of the order of quashing the proceedings of the scheduled 

offence; 

31.3. The first property cannot be said to have any connection with 

the proceeds of the crime as the acts constituting scheduled offence 

were committed after the property was acquired; 

31.4. The issue of whether the appellant has used tainted money 

forming part of the proceeds of crime for acquiring the second 

property can be decided only at the time of trial; and 

31.5. The offence punishable under Section 120-BIPC will become 

a scheduled offence only if the conspiracy alleged is of committing 

an offence which is specifically included in the Schedule.” 

 Hence, the offence punishable under Section 120-BIPC could become a 

scheduled offence only if the conspiracy alleged is of committing an offence which 

is specifically included in the Schedule to PMLA. In this case, admittedly, the 

offences alleged in the complaint except Section 120-BIPC are not the scheduled 

offences. Conspiracy to commit any of the offences included in the Schedule has 

not been alleged in the complaint. ECIR/RPZO/11/2022, which is the subject-

matter of the complaint, is based on the offences relied upon in the complaint. As 

the conspiracy alleged is of the commission of offences which are not the scheduled 

offences, the offences mentioned in the complaint are not scheduled offences within 

the meaning of clause (y) of sub-section (1) of Section 2 PMLA. 

 In SCC para 15 of the decision in Pavana Dibbur v.  Enforcement Directorate, 

(2023) 15 SCC 91, this Court held that: 

“The condition precedent for the existence of proceeds of crime is the 

existence of a scheduled offence.” 

 Therefore, in the absence of the scheduled offence, as held in the decision 

mentioned above of this Court, there cannot be any proceeds of crime within the 

meaning of clause (u) of sub-section (1) of Section 2 PMLA. If there are no 

proceeds of crime, the offence under Section 3 PMLA is not made out. The reason 

is that existence of the proceeds of crime is a condition precedent for the 

applicability of Section 3 PMLA. 

 Therefore, once a complaint is filed before the Special Court, the provisions 

of Sections 200 to 204 CrPC will apply to the complaint. There is no provision in 

PMLA which overrides the provisions of Sections 200 to Sections 204 CrPC. 

Hence, the Special Court will have to apply its mind to the question of whether a 

prima facie case of a commission of an offence under Section 3 PMLA is made out 
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in a complaint under Section 44(1)(b) PMLA. If the Special Court is of the view 

that no prima facie case of an offence under Section 3 PMLA is made out, it must 

exercise the power under Section 203 CrPC to dismiss the complaint. If a prima 

facie case is made out, the Special Court can take recourse to Section 204 CrPC. 

 In this case, no scheduled offence is made out the basis of the complaint as 

the offences relied upon therein are not scheduled offences. Therefore, there cannot 

be any proceeds of crime. Hence, there cannot be an offence under Section 3 

PMLA. Therefore, no purpose will be served by directing the Special Court to apply 

its mind in accordance with Section 203 read with Section 204 CrPC. That will only 

be an empty formality. 

•  

45. SPECIFIC RELIEF ACT, 1963 – Sections 5, 34, 38 and 40 

 CIVIL PROCEDURE CODE, 1908 – Section 37 

 Suit for declaration of title, possession and mandatory injunction – Relief 

of compensation of acquired land which is in possession of defendants – 

Relief of declaration of title and recovery of possession granted to the 

plaintiff – Appellate Court although upheld the judgment and decree of 

the trial court but held that defendants are entitled to receive 30% of 

compensation without there being any claim in appeal or before any 

other competent authority – Held, such relief cannot be granted – 

Plaintiff was held entitled to receive full amount payable in respect of 

acquisition of suit property. 

 fofuZfn"V vuqrks"k vf/kfu;e] 1963 & /kkjk,a 5] 34] 38 ,oa 40 

 flfoy izfØ;k lafgrk] 1908 & /kkjk 37 
 LoRo dh ?kks"k.kk] vkf/kiR; vkSj vkKkid fu"ks/kkKk dk okn & vf/kxzghr Hkwfe 

tks izfroknhx.k ds vkf/kiR; esa jgh] ds eqvkots dk vuqrks"k & oknh dks LoRo 

dh ?kks"k.kk vkSj vkf/kiR; okilh dk vuqrks"k iznku fd;k x;k & vihyh; 

U;k;ky; }kjk ;|fi fopkj.k U;k;ky; ds fu.kZ; o fMØh dks ;Fkkor j[kk 

x;k fdarq ;g vfHkfu/kkZfjr fd;k x;k fd çfroknhx.k {kfriwfrZ dh 30 izfr'kr 

jkf'k çkIr djus ds vf/kdkjh gSa tcfd muds }kjk u rks vihy esa vkSj u gh 

fdlh vU; l{ke izkf/kdkjh ds le{k ,slk nkok fd;k x;k Fkk & vfHkfu/kkZfjr] 

,slk vuqrks"k iznku ugha fd;k tk ldrk & oknh dks fookfnr laifÙk ds 

vf/kxzg.k ds laca/k esa Hkqxrku ;ksX; lEiw.kZ jkf'k çkIr djus dk vf/kdkjh gksuk 

fu/kkZfjr fd;k x;kA  

 Lakshmesh M. v. P. Rajalakshmi (dead by LRs.) and ors. etc. 

 Judgment dated 11.09.2024 passed by the Supreme Court in Civil 

Appeal No. 9731 of 2024, reported in AIR 2024 SC 4281 
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Relevant extracts from the judgment: 

 It is not in dispute that till date, no claim whatsoever has been projected either 

in the appeal before the High Court or before any other competent authority for the 

grant of compensation for the land having been acquired. The judgment as has been 

passed by the High Court affirming the ownership and title of the suit property in 

favour of the Appellant/Plaintiff has not been challenged by any of these private 

Defendants. The said judgment and the findings recorded therein have attained 

finality. In the absence of any claim with regard to their entitlement to 

compensation for the land acquired, the relief granted by the High Court in the 

appeal is not sustainable. Given the lack of pleadings, evidence on record, and 

submissions made at the time of hearing before the High Court, the judgment 

passed by it granting 30 per cent of the amount payable by way of compensation in 

respect of the ten sites in possession of the private Defendants, deserves to be set 

aside. The Appellant/Plaintiff is entitled to receive the full amount payable in 

respect of acquisition of the suit property for the Metro Rail Project. 

•  

46. SPECIFIC RELIEF ACT, 1963 – Section 28 

 CIVIL PROCEDURE CODE, 1908 – Section 37 

(i) Application u/s 28 of the Act – Recession of contract – Extension of 

time – Whether the Execution Court has jurisdiction to deal with the 

application(s) for recession of contract or for extension of time to 

deposit the balance sale consideration? Held, Yes, provided it is the 

Court which passed the decree in terms of Section 37 of CPC. 

(ii) Application u/s 28 of the Act for recession of contract or for 

extension of time – Parameters for deciding such application 

explained. 

(iii) Application u/s 28 (1) of the Act – Such application must be decided 

as an application in the original suit wherein the decree was passed 

even though the suit has been disposed of.   
 fofuZfn"V vuqrks"k vf/kfu;e] 1963 & /kkjk 28 
 flfoy izfØ;k lafgrk] 1908 & /kkjk 37 

(i) fofufnZ"V vuqrks"k vf/kfu;e dh /kkjk 28 ds varxZr vkosnu & lafonk dk 

fo[k.Mu & le; dk foLrkj & D;k fu"iknu U;k;ky; dks lafonk 

fo[kafMr djus ;k 'ks"k foØ; izfrQy tek djus ds fy, le; dk foLrkj 

djus gsrq izLrqr vkosnu dh lquokbZ dk {ks=kf/kdkj gS\ vfHkfu/kkZfjr] gka] 

ysfdu mlh U;k;ky; dks {ks=kf/kdkfjrk gksxh tks /kkjk 37 lhihlh ds 

varxZr fMØh ikfjr djus okyk U;k;ky; gksA 
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(ii) lafonk ds fo[k.Mu ;k le; ds foLrkj ds fy, fofufnZ"V vuqrks"k 

vf/kfu;e dh /kkjk 28 ds varxZr vkosnu & ,sls vkosnu dks fujkd`r 

djus gsrq ekin.M le>k, x,A 

(iii) fofufnZ"V vuqrks"k vf/kfu;e dh /kkjk 28 ¼1½ ds varxZr vkosnu & ,sls 

vkosnu dks ,sls ewy okn ftlesas fMØh ikfjr dh tk pqdh gS] esa izLrqr 

vkosnu ds :i esa fujkdr̀ fd;k tkuk pkfg, Hkys gh ewy okn fujkd̀r 

gks pqdk gksA  

 Ishwar (since deceased) through LRs. and ors. v. Bhim Singh 

and anr. 

 Judgment dated 03.09.2024 passed by the Supreme Court in Civil 

Appeal No. 10193 of 2024, reported in AIR 2024 SC 4232 

Relevant extracts from the judgment: 

 In our view, the expression “may apply in the same suit in which the decree 

is made” as used in Section 28 of the 1963 Act must be accorded an expansive 

meaning so as to include the court of first instance even though the decree under 

execution is passed by the appellate court. This is so, because the decree is in the 

same suit and, according to Section 37 of the CPC, the expression “the court which 

passed a decree”, or words to that effect, in relation to the execution of decrees, 

unless there is anything repugnant in the subject or context, would include:  

(a)  the court of first instance even though the decree to be executed has been 

passed in the exercise of appellate jurisdiction; and  

(b)  where the court of first instance has ceased to exist, or to have jurisdiction to 

execute it, the Court which, if the suit wherein the decree was passed was 

instituted at the time of making the application for the execution of the decree, 

would have jurisdiction to try such suit.  

  Thus, an application under Section 28 of the 1963 Act, either for recession of 

contract or for extension of time, can be entertained and decided by the Execution 

Court provided it is the Court which passed the decree in terms of Section 37 of the 

CPC. 

 In Chanda v. Rattni, (2007) 14 SCC 26, this Court held that the power to 

rescind the contract under Section 28 of the 1963 Act is discretionary in nature and 

is to do complete justice to the parties. The Court does not cease to have the power 

to extend the time even though the decree may have directed that payment of 

balance price is to be made by a certain date. While exercising discretion in this 

regard, the Court is required to take into account facts of the case so as to ascertain 

whether the default was intentional or not. If there is a bona fide reason for the 
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delay/ default, such as where there appears no fault on the part of the decree holder, 

the Court may refuse to rescind the contract and may extend the time for deposit of 

the defaulted amount. 

 The law is, therefore, settled that an application seeking rescission of contract, 

or extension of time, under Section 28 (1) of the 1963 Act, must be decided as an 

application in the original suit wherein the decree was passed even though the suit 

has been disposed of. As a sequitur, even if the Execution Court is the Court of first 

instance with reference to the suit wherein the decree under execution was passed, 

it must transfer the application filed under Section 28 to the file of the suit before 

dealing with it.  

•  

47. SPECIFIC RELIEF ACT, 1963 – Sections 31, 34 and 38  

(i)  Suit for cancellation of sale deed – Burden of proof – Defendant No. 

2 who was the owner of the disputed land, executed a sale deed on 

02.12.1985 in favour of plaintiff and his minor brother, which was 

presented to Sub-Registrar for registration – Document was 

impounded due to insufficient stamp duty by Sub-Registrar – Before 

registration of the sale-deed, Defendant No. 2 on 03.12.2010 again 

sold the same disputed land to Defendant No. 1 – Meanwhile, 

plaintiff submitted the remaining stamp duty and got registered the 

sale deed in his favour which was executed on 02.12.1985 – Plaintiff 

filed a suit for cancellation of subsequent sale deed dated 03.12.2010 

– Defendant No. 2 has neither specifically denied in WS that he had 

executed the sale deed nor entered the witness box and also did not 

lead any evidence – Burden to prove execution of sale deed and 

payment of sale consideration was not on the plaintiff.  

(ii)  Effect of delay in registration of sale deed – Sale deed is registered 

after 26 years of execution – In case of deficiency in stamp duty, 

document will remain in custody of registration authorities until 

remaining stamp duty and penalty is paid – Seller did not remain the 

owner of land merely because the document of sale is pending for 

registration – Seller does not have any right to again transfer the 

land.  

(iii)  Presumption – Registration of a document carries with it a 

presumption of correctness until and unless the same is challenged 

by way of counter-claim or in independent proceedings – In absence 
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of any such claim, sale deed in favour of plaintiff has to be treated as 

a valid document. 

(iv)  Effect of plaintiff being minor at the time of execution of sale deed – 

Sale deed is executed in favour of both plaintiff and his minor 

brother on 02.12.1985 – Mother of plaintiff, who is natural guardian, 

was representing the minor brother of plaintiff – It was found that 

at the time of execution of sale deed, plaintiff was also minor – It 

would be deemed that mother was acting on behalf of both her minor 

sons – Minority of plaintiff would not affect the validity of sale deed.  

 fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk,a 31] 34 ,oa 38 

(i) foØ; foys[k ds jídj.k ds fy, nkok & izek.k dk Hkkj & çfroknh 

Øekad&2] tks fookfnr Hkwfe dk ekfyd Fkk] us fnukad 02-12-85 dks oknh 

vkSj mlds vo;Ld HkkbZ ds i{k esa ,d foØ; foys[k fu"ikfnr fd;k] 

ftls iathdj.k gsrq mi&jftLVªkj ds le{k çLrqr fd;k x;k & nLrkost 

dks mi&jftLVªkj }kjk vi;kZIr LVkEi M~;wVh gksus ds vk/kkj ij ifjc) 

dj fy;k x;k & foØ; foys[k ds iathdj.k ds iwoZ] çfroknh Øekad&2 

us fnukad 03-12-2010 dks iqu%  ogh fookfnr Hkwfe çfroknh Øekad&1 dks 

foØ; dj nh & bl chp] oknh us 'ks"k LVkEi M~;wVh tek dh vkSj fnukad 

02-12-1985 dks fu"ikfnr foØ; foys[k Lo;a ds i{k esa iath—r djk;k & 

oknh us i'pkr~orhZ foØ; foys[k fnukad 03-12-2010 ds jídj.k ds fy, 

nkok izLrqr fd;k & çfroknh Øekad&2 us oknksRrj esa u rks fof'k"V :i 

ls ;g bUdkj fd;k fd mlus foØ; foys[k fu"ikfnr fd;k Fkk vkSj u 

gh lk{kh ds dB?kjs esa ços'k fd;k vkSj u gh dksbZ lk{; çLrqr dh & 

foØ; foys[k ds fu"iknu vkSj foØ; izfrQy ds Hkqxrku dks izekf.kr 

djus dk Hkkj oknh ij ugha FkkA 

(ii) foØ; foys[k ds iathdj.k esa foyEc dk çHkko & foØ; foys[k dk 

iathdj.k fu"iknu ds 26 o"kZ ckn fd;k x;k & LVkEi M~;wVh esa deh 

gksus dh n'kk esa nLrkost iathdj.k çkf/kdkjh ds vkf/kiR; esa jgrk gS 

tc rd fd 'ks"k LVkEi M~;wVh vkSj 'kkfLr dk Hkqxrku ugha dj fn;k 

tkrk & foØsrk dsoy blfy, Hkwfe dk Lokeh ugha jgsxk D;ksafd foØ; 

dk nLrkost iathdj.k ds fy, yafcr gS & foØsrk dks Hkwfe dk iqu% 

varj.k djus dk dksbZ vf/kdkj ugha gSA 

(iii) mi/kkj.kk & nLrkost ds iathdj.k ds lkFk mldh lR;rk dh mi/kkj.kk 

jgrh gS tc rd mls izfrnkos ds ek/;e ls ;k Lora= dk;Zokgh esa pqukSrh 

ugha nh xbZ gS & fdlh Hkh ,sls nkos dh vuqifLFkfr esa] oknh ds i{k esa 

fodz; foys[k dks ,d oS/k nLrkost ekuk tkuk pkfg,A 
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(iv) foØ; foys[k ds fu"iknu ds le; oknh dh vo;Ldrk dk çHkko & 

foØ; foys[k fnukad 02-12-1985 dks oknh vkSj mlds vo;Ld HkkbZ nksuks 

ds i{k esa fu"ikfnr fd;k x;k & oknh dh ek¡] tks uSlfxZd laj{kd gSa] 

oknh ds vo;Ld HkkbZ dk çfrfuf/kRo dj jgh Fkha & ;g ik;k x;k fd 

foØ; foys[k ds fu"iknu ds le;] oknh Hkh vo;Ld Fkk & ;g ekuk 

tk,xk fd ek¡ vius nksuksa vo;Ld iq=ksa dh vksj ls dk;Z dj jgh Fkh & 

oknh dh vo;Ldrk foØ; foys[k dh oS/krk dks çHkkfor ugha djsxhA 

 Kaushik Premkumar Mishra and anr. v. Kanji Ravaria @ 

Kanji and anr.  

 Judgment dated 19.07.2024 passed by the Supreme Court in Civil 

Appeal No. 1573 of 2023, reported in AIR 2024 SC 3766  

 Relevant extracts from the judgment: 

  The aspect submitted on behalf of respondent was that the appellant No.1 in 

his deposition has said that he had no proof of the payment of the sale consideration, 

to assert that the appellant No.1 admitted that he had not paid any sale consideration 

is not correct. Appellant No.1 was being examined sometime after 2013, i.e. after 

a gap of 28 years from the date of the sale deed. He could not be expected to 

remember such facts distinctly and as such he made a fair statement that he did not 

have any document that could prove the passing of the sale consideration. This 

would not, by itself, be interpreted to hold that appellant admitted of not paying any 

sale consideration. 

 The question of payment of sale consideration would arise only and only if 

the vendor makes a specific statement in his pleadings as also in his deposition in 

support of the pleading that he did not receive any sale consideration either by way 

of cheque or by cash. There is no such pleading and as the vendor did not enter the 

witness box, even if there was any such pleading, there is no statement to prove 

such pleading. Thus, the above argument being based on minor discrepancy in the 

statement of the appellant, no benefit can be derived by the respondents. The 

argument is accordingly rejected. 

 There is one more reason to reject this argument. Even if assuming that no 

sale consideration was paid even though there was a registered sale deed, it would 

be at the instance of the vendor to challenge the said sale deed on the ground of no 

sale consideration being paid. In the present case, there is no such challenge to the 

sale deed for being declared as void or being cancelled on such ground. Thus also, 

the said argument deserves to be rejected.  



JOTI JOURNAL – FEBRUARY 2025 – PART II 94 

 The submission with regard to delay of 26 years in getting the document 

registered also does not extend any benefit to the respondents. Non-registration of 

a document duly presented for registration could be for many reasons. But once it 

is registered, there is a presumption of correctness attached to it, that is to say that 

the document has been duly executed and registered in accordance to law. It was 

for the defendants (respondents) to come forward and to establish that the document 

was wrongly registered. They did not lead any evidence in this respect. Instead, 

they tried to put burden on the plaintiff-appellant by requiring him to call the Sub-

Registrar as a witness, which the appellant rightly denied. It was always open for 

the respondents to have called for the records of the Sub- Registrar’s office and also 

the Sub-Registrar in order to find out any mandatory lacuna or illegality or lack of 

procedure not being followed with respect to the registration. They did nothing of 

this sort. 

 In fact, respondent No.2 did not make any bone of contention with regard to 

the registration process and the registration of the documents after 26 years by 

challenging the same before the same authority or any superior authority or any 

Court of law. Registration of a document carries with it presumption of correctness 

until and unless the same was challenged by way of independent proceeding or a 

counter claim. In the absence of any such claim, the sale deed in favour of the 

appellants has to be treated as a valid document. 

 The issue of minority of appellant No.1 would also not be of any relevance 

for the reason that even if he was a minor at the time of the execution of the sale 

deed and he had so stated honestly in his deposition, the fact remains that the mother 

of appellant No.1 was already representing his younger brother as guardian who 

was stated to be a minor in the sale deed. She was also the natural guardian of 

appellant No.1, and therefore, it would be deemed that she was acting on behalf of 

both her minor sons.  

 The High Court recorded the findings that the fact that the purchasers were 

minors would not per se affect the validity of the sale deed for the reason that the 

second purchaser Ambrish who was mentioned as a minor in the sale deed was 

represented through his natural guardian and mother Smt. Malti Premkumar Mishra 

and also that the age of the first purchaser Kaushik was mentioned to be 18 years 

in the sale deed.  

 The issue of registration of a document is with the State, which requires 

compulsory registration of documents so that it is not deprived of revenue by way 

of stamp duty payable on such transfers of immovable property. If the purchaser 

has no means to pay stamp duty or exorbitant demand of stamp duty is made by the 
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registering authority which the purchaser is unable to pay at that time but he 

remains satisfied with the fact that the vendor has fairly and duly executed the sale 

deed presented it for registration and put him in possession of the purchased 

property which he is peacefully enjoying, he is always at liberty to pay the 

deficiency of stamp duty at any point of time. The document presented for 

registration will remain with the Registering Authority till such time, the deficiency 

is removed. However, this pendency of registration on account of deficiency cannot 

enure any benefit to the vendor, who has already eliminated all his rights by 

executing the sale deed after receiving the sale consideration. He cannot become 

the owner of the transferred land merely because the document of sale is pending 

for registration. It is the purchaser who cannot produce such document which is 

pending registration with respect to the immovable property in evidence before the 

Court of law as the same would be inadmissible in view of statutory provision 

contained in the TP Act as also the Act, 1908. 

  The doctrine of bona fide purchaser for value applies in situations where the 

seller appears to have some semblance of legitimate ownership rights. However, 

this principle does not protect a subsequent purchaser if the vendor had already 

transferred those rights through a prior sale deed. In a case where the vendor 

deceitfully executes a second sale deed 26 years after the initial transfer, without 

disclosing the earlier transaction and without any ongoing litigation regarding the 

property, the subsequent purchaser cannot claim the benefits of a bona fide 

purchaser. Essentially, if the vendor's rights were already severed by the first sale, 

any later sale deed made without transparency and in bad faith is invalid. The 

subsequent purchaser, even if unaware of the prior sale, cannot be considered bona 

fide because the vendor no longer had the legal right to sell the property. Thus, the 

protection afforded by the bona fide purchaser doctrine is nullified by the vendor's 

deceitful conduct and the pre-existing transfer of rights. This ensures that the 

original purchaser's rights are upheld and prevents unjust enrichment through 

fraudulent transactions. 

  This is not a case of agreement to sell in favour of appellants but is a case of 

sale deed transferring ownership rights and possession. It would be open to 

respondent no.1 to avail such remedy as may be available under law to recover the 

sale consideration paid by him to respondent No.2. The sale deed in favour of the 

respondent No.1 dated 03.12.2010 needs to be cancelled and the registering 

authority be directed to score out the same from the records as directed by the first 

Appellate Court. 

•  

https://indiankanoon.org/doc/515323/
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48. SPECIFIC RELIEF ACT, 1963 – Sections 31, 34 and 38 

 Suit for declaration and injunction – Undivided property – Transfer of 

entire property by one co-owner through registered sale deed without 

determination of his share and partition by metes and bounds – Since 

suit property had many co-owners, defendant could not have acquired 

title in the whole property – Purchaser can be restrained by decree of 

injunction acting in derogation of the property rights of co-owners until 

and unless partition takes place. 

 fofuZfn"V vuqrks"k vf/kfu;e] 1963 & /kkjk,a 31] 34 ,oa 38 

 ?kks"k.kk vkSj fu"ks/kkKk dk okn & vfoHkkftr laifÙk & ,d lg&Lokeh us Lo;a 

ds va'k dk fu/kkZj.k djk, cxSj ,oa eki vkSj lhek ls foHkktu djk, cxSj 

lEiw.kZ laifRr dks iathdr̀ foØ; i= ds ek/;e ls varfjr dj fn;k & pwafd 

fookfnr laifÙk esa dbZ lg&Lokeh Fks vr% çfroknh laiw.kZ laifÙk dk LoRo 

vftZr ugha dj ldrk Fkk & ,sls Øsrk dks fu"ks/kkKk dh fMØh ds ek/;e ls 

foHkktu gksus rd lg&Lokfe;ksa ds laifÙk vf/kdkjksa dk guu djus ls jksdk 

tk ldrk gS A 

 SK. Golam Lalchand v. Nandu Lal Shaw alias Nand Lal 

Keshri alias Nandu Lal Bayes and ors. 

 Judgment dated 10.09.2024 passed by the Supreme Court in Civil 

Appeal No. 4177 of 2024, reported in AIR 2024 SC 4193 

Relevant extracts from the judgment: 

 In view of the matter, the entire property purchased by the two brothers late 

Salik Ram and late Sita Ram in the year 1959 vide Exh.1 continued to be the joint 

property in which both of them had equal rights. On their death, the same devolved 

upon their respective heirs and legal representatives including Brij Mohan, his three 

sisters on one side and plaintiff-respondent Nandu Lal, his three brothers and five 

sisters on the other side. Thus, Brij Mohan alone was not competent to execute a 

sale of the entire property in favour of the defendant-appellant S.K. Golam 

Lalchand, that too without its partition by metes and bounds. 

 Since the suit property has many co-owners including the plaintiff-respondent 

Nandu Lal and Brij Mohan, the defendant-appellant S.K. Golam Lalchand could 

not have acquired right, title and interest in the whole of the suit property solely on 

the basis of the sale deed dated 19.05.2006 executed by Brij Mohan. The said sale 

deed, if at all, in accordance with Section 44 of the Transfer of Property Act, 1882 

may be a valid document to the extent of the share of Brij Mohan in the property 
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and defendant- appellant S.K. Golam Lalchand is free to take remedies to claim 

appropriate relief either by suit of partition or by suit of compensation and damages 

against Brij Mohan. 

 The suit property which is undivided is left with the co-owners to proceed in 

accordance with law to get their shares determined and demarcated before making 

a transfer. 

 The point for determination formulated in paragraph 12 above is accordingly 

answered and it is held that Brij Mohan alone was not competent to transfer the 

entire property without getting his share determined and demarcated so as to bind 

the other co-owners. Accordingly, the defendant-appellant S.K. Golam Lalchand 

has rightly been restrained by the decree of injunction in acting in derogation of the 

propriety rights of the co-owners until and unless the partition takes place. 

•  

49. SPECIFIC RELIEF ACT, 1963 – Section 34 

 LIMITATION ACT, 1963 – Article 58 

 CONTRACT ACT, 1872 – Sections 207 and 208 

(i)  Suit for declaration – Starting point of limitation – Plaintiff sought 

relief that she be declared owner of one-half of the suit property and 

sale deed executed by defendant in favour of her husband be 

declared null and void – Defendant executed the said sale deed, 

claiming herself to be the power of attorney holder of plaintiff – 

Plaintiff was staying abroad at the time of execution – Unless it is 

proved that plaintiff had knowledge of the execution of sale deed, 

limitation would not start running from the date of execution – In 

such case, starting point of limitation would be from the date of 

knowledge of execution of sale deed. 

(ii)  Power of attorney – Revocation of – Plaintiff and Defendant No.1 

who were sisters, jointly purchased a piece of land through 

registered sale deed dated 16.01.1991 – Plaintiff who was working 

abroad, executed a power of attorney on 04.12.2003 in favour of 

defendant No.1 – The said power of attorney authorised defendant 

No.1 to execute sale deed and receive consideration for and on behalf 

of plaintiff – Power of attorney had created relationship of principal 

and agent between the plaintiff and defendant No.1 – Despite the 

subsistence of said relationship, plaintiff and defendant No.1 jointly 
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executed a sale deed of a part of land on 18.01.2003 in favour of one  

‘J’ and his wife – Subsequently, in the capacity of power of attorney  

holder, defendant No.1 transferred share of plaintiff in favour of her 

husband defendant No. 2 by executing a sale deed on 16.04.2008 – 

Whether joint execution of sale deed dated 18.01.2008 by plaintiff 

and defendant No.1 amounts to implied revocation of power of 

attorney u/s 207 r/w/s 208 of the Contract Act?  Held, Yes – In view 

of implied revocation of authority, defendant No.1 could not have 

acted as an agent of plaintiff – The sale deed executed by defendant 

No.1 in favour of her husband therefore, declared to be void ab initio. 

 fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk 34 

 ifjlhek vf/kfu;e] 1963 & vuqPNsn 58 

 Hkkjrh; lafonk vf/kfu;e] 1872 & /kkjk 207 ,oa 208 

(i)   ?kks"k.kk gsrq okn & ifjlhek dk vkjaHk gksuk&oknh }kjk lgk;rk pkgh xbZ 

fd mls oknxzLr lEifRr ds 1@2 Hkkx dk Lokeh ?kksf"kr fd;k tkos ,oa 

izfroknh }kjk mlds ifr ds i{k esa fu"ikfnr foØ; foys[k dks voS/k ,oa 

'kwU; ?kksf"kr fd;k tkos & izfroknh us Lo;a dks oknh dk eq[rkjukek 

/kkjd crkrs gq, iz'uxr foØ; foys[k fu"ikfnr fd;k&fUk"iknu ds le; 

oknh fons'k esa jgrh Fkh & ifjlhek dk vkjEHk fu"iknu fnukad ls rc 

rd vkjaHk ugha gksxk tc rd fd ;g lkfcr ugha gks tkrk fd oknh dks 

fu"iknu dk Kku Fkk & bl izdkj ds ekeys esa ifjlhek dky foØ; 

foys[k ds fu"iknu ds Kku gksus dh fnukad ls vkjaHk gksxkA 

(ii)  eq[rkjukek & izfrlagj.k & oknh vkSj izfroknh Øekad 1 tks cgusa Fkha] 

us la;qDr :Ik ls fnukad 16-01-1991 dks iathdr̀ foØ;&i= ds ek/;e 

ls Hkwfe dk ,d VqqdM+k Ø; fd;k Fkk & oknh tks fons'k esa dk;Zjr~ Fkh] 

us fnukad 04-12-2023 dks izfroknh dzekad 1 ds i{k eq[rkjukek fu"ikfnr 

fd;k & eq[rkjukek ds ek/;e ls izfroknh dzekad 1 dks oknh dh vksj ls 

foØ;&i= fu"ikfnr djus ,oa foØ; izfrQy izkIr djus gsrq vf/kd`r 

fd;k x;k Fkk & eq[rkjukek ls oknh ,oa izfroknh  dzekad 1 ds e/; 

ekfyd ,oa vfHkdrkZ ds laca/k l`ftr gq;s Fks & ,sls laca/k ds vfLrRo esa 

jgus ds mijkar Hkh oknh vkSj izfroknh dzekad 1 us la;qDr :Ik ls fnukad 

18-01-2003 dks ^ts^ vkSj mldh iRuh ds i{k esa Hkwfe ds ,d fgLls dk 

foØ;&i= fu"ikfnr fd;k & blds Ik'p~kr eq[rkjukek /kkjd dh gSfl;r 

ls izfroknh dza0 1 us fnukad 16-04-2008 dks ,d foØ;&i= fu"ikfnr 

dj oknh ds fgLls dks Lo;a ds ifr izfroknh dza0 2 ds Ik{k esa varfjr dj 
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fn;k & D;k oknh vkSj izfroknh dza0 1 }kjk fnukad 18-01-2008 dks la;qDr 

:Ik ls fu"ikfnr fd;k x;k foØ; & foys[k] lafonk vf/kfu;e dh /kkjk 

207 lgifBr /kkjk 208 ds varxZr eq[rkjukek ds foof{kr izfrlagj.k ds 

leku gS\ & vfHkfu/kkZfjr] gkWa & izkf/kdkj ds foof{kr izfrlagj.k dks 

n`f"Vxr j[krs gq;s izfroknh dzekad 1 oknh ds vfHkdrkZ ds :Ik esa dk;Z 

ugha dj ldrh Fkh & izfroknh dzekad 1 }kjk Lo;a ds ifr ds i{k esa 

fu"ikfnr foØ;&i= dks vkjaHkr% 'kwU; ?kksf"kr fd;k x;kA 

 Thankamma George v. Lilly Thomas and anr. 

 Judgment dated 09.07.2024 passed by the Supreme Court in Civil 

Appeal No. 6495 of 2023, reported in (2024) 8 SCC 351  

Relevant extracts from the judgment: 

 The words “when the right to sue first accrues” have been interpreted and held 

by this Court in  Neelam Kumari v. U.P. Financial Corpn., AIR 2009 Utt 5. The 

starting point for the limitation in the case of setting aside sale deeds has two limbs: 

the date of execution and the date of knowledge. There is no difficulty in applying 

the period of limitation expiring three years from the date of execution, provided 

that the appellant had knowledge of Ext. A-5 on the date of registration and the 

right to sue first accrued. The respondents, in the circumstances of the case, failed 

to establish the appellant's knowledge of the execution of Ext. A-5. In the final 

analysis, Ext. A-5 is held as without authority and void. The applicability of 

limitation has a different perspective. So, the starting point is when the right to sue 

first accrued to the appellant. The admitted case of the respondents is that the 

appellant is a US citizen and she stayed abroad. Therefore, unless it is clearly 

established as a fact that the appellant had knowledge of Ext. A-5, it cannot be 

inferred that the appellant had contemporaneous knowledge of Ext. A-5 and the 

limitation started running from the date of execution of Ext. A-5. That apart, 

another fact is whether the said exhibit is void or voidable and this depends on the 

implied revocation relied on by the appellant. From a consideration of relevant 

circumstances, including the filing of a grievance petition before the Legal Services 

Authority and the reply of the respondents in the instant suit, we are of the view 

that the suit is filed within three years from the date when the right to sue first 

accrued to the appellant and, therefore, the suit is not barred by limitation. Even if 

the plea of limitation is held against the respondents, the outcome still depends on 

the relationship as principal and agent between the appellant and Respondent 1 and 
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the existence and effect of implied revocation pleaded to question the validity of 

Ext. A-5. 

 The power of attorney (Ext. A-4) was executed on 4-12-2003. The appellant, 

on 30.11.2007, claims to have retired from service and settled in India. A power of 

attorney confers power for the execution of deeds in situations of necessity, 

including in the absence of the appellant in the country. From the record, it can be 

noted that from 2007 onwards, the appellant was not entirely absent from India or 

residing exclusively in USA. Therefore, the appellant and Respondent 1 executed 

the sale deed dated 18.01.2008 (Ext. A-3). Respondent 2 is one of the witnesses to 

Ext. A-3. The execution of sale deed dated 16.04.2008 (Ext. A-5) is inconsistent 

with and contradictory to the power granted to Respondent 1 in Ext. A-4. This is an 

explicit conduct of the appellant to act for herself on the share she holds in the 

property purchased in 1991. In Deb Ratan Biswas v. Anand Moyi Devi, 2011 SCC 

OnLine SC 633, this Court held that the signing of a compromise by the defendants 

themselves would amount to implied revocation of power of attorney. In a case 

where the principal chooses to act for himself, particularly to the agent's knowledge 

and a person to be affected, then it can be held that Section 207 of the Act is 

attracted. We have no doubt in holding that the appellant, in terms of Section 207, 

impliedly revoked the authority of Respondent 1, and as required by Section 208, 

Respondent 2 had the knowledge of the independent dealing with the property by 

the appellant. Therefore, the revocation takes effect on 18.01.2008. Ext. A-5 was 

executed on 16.04.2008. Thus, with the operation of implied revocation of 

authority, Respondent 1 cannot act as an agent of the appellant and, hence, the sale 

deed insofar as the appellant's share in the suit schedule is held void ab initio. 

•  
50. SPECIFIC RELIEF ACT, 1963 – Section 34 

 TRANSFER OF PROPERTY ACT, 1882 – Section 48 

(i) Priority of rights – Two sale deeds were executed with respect to the 

same land – In such a clash, the previous sale deed shall prevail over 

the latter sale deed. 

(ii) Limitation – Suit for cancellation of sale deed  –  Plaintiff No. 2 

executed a sale deed in favour of Defendant No. 1 – Alleged 

document was never read over to Plaintiff No. 2 – Plaintiff was under 

the impression that the sale consideration in the document is Rs. 700 

but only Rs. 350 was mentioned – Plaintiff filed an objection and also 

a Police Report –  Despite his protest, the Registrar registered the 
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sale deed – It was admitted that no consideration was ever passed to 

the Plaintiff No. 2 – Held, sale is always for consideration – Being 

void Defendant did not derive any title from such sale deed – 

Limitation for cancellation of sale deed is 3 years but no suit for such 

cancellation is required as sale deed is void in itself – Plaintiff had 

also filed suit for possession, the limitation for which is 12 years – 

Suit was held to be within limitation.  

 fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk 34 

 laifRr varj.k vf/kfu;e] 1882 & /kkjk 48 

(i) vf/kdkjksa dh ojh;rk & ,d gh Hkwfe ds laca/k esa nks foØ; foys[k fu"ikfnr 

fd;s x;s & ,sls fojks/k dh fLFkfr esa iwoZorhZ foØ; foys[k i'pkr~orhZ 

foØ; foys[k ij vfHkHkkoh gksxkA   

(ii) ifjlhek & foØ; foys[k ds jn~ndj.k gsrq okn & oknh Øekad 2 us 

izfroknh Øekad 1 ds i{k esa foØ; foys[k fu"ikfnr fd;k & dfFkr 

nLrkost oknh Øekad 2 dks dHkh i<+dj ugha lquk;k x;k & oknh dh ;g 

/kkj.kk Fkh fd foØ; izfrQy nLrkost esa 700@& :i;s vfHkfyf[kr gS 

tcfd ek= 350@& :i;s gh vfHkfyf[kr Fks & oknh us vkifRr izLrqr 

dh ,oa iqfyl dks f'kdk;r Hkh dh & mldh vkifRr ds ckn Hkh jftLVªkj 

us foØ; foys[k iathc) fd;k & ;g Lohd`r Fkk fd oknh Øekad 2 dks 

dHkh Hkh dksbZ izfrQy izkIr ugha gqvk gS & vfHkfu/kkZfjr] foØ; lnSo 

izfrQy ds fy, gh gksrk gS & izfroknh dks ,sls foØ; foys[k ls dksbZ 

LoRo vftZr ugha gqvk D;ksafd og 'kwU; Fkk & foØ; foys[k ds jn~ndj.k 

ds fy, le; lhek 3 o"kZ gS ijUrq jn~ndj.k gsrq okn dh vko';drk gh 

ugha gS D;ksafd foØ; foys[k vius vki esa 'kwU; gS & oknh us vkf/kiR; 

gsrq Hkh okn izLrqr fd;k Fkk ftldh ifjlhek 12 o"kZ Fkh & okn dk 

ifjlhek ds Hkhrj gksuk vfHkfu/kkZfjr fd;k x;kA  

 Mohd. Zahoor and anr. v. Ram Sajeevan and anr. 
 Judgment dated 11.09.2024 passed by the High Court of Madhya 

Pradesh in Second Appeal No. 373 of 1998, reported in 2024 (4) 

MPLJ 593 

Relevant extracts from the judgment: 

 The sale deed Ex. D-19 is void and illegal for reason that this impugned sale 

deed has been registered later to the sale deed Ex. D-11, though on the same date. 

As no consideration was paid, the sale deed Ex. D-19, even if it would operate, 

would not operate from previous day when it was executed, but only from its 

registration, and has been undisputedly registered later to Ex. D-11, as its 

registration number assigned is later to that of D-11, as discussed above. Therefore, 
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as per provision contained in Section 48 of the Transfer of Property Act, 1882 and 

in the light of decisions of the Supreme Court in the case of Atla Sidda Reddy v. 

BusiSubba Reddy and ors., (2010) 6 SCC 666 and of this Court in the case of 

Mohd. Ashraf and another v. M.P. Housing Board and ors., 2011(1) MPLJ 444, 

in case of two or more sale deeds of same land, the previous sale deed(s) will prevail 

over later sale deed(s). Resultingly, the sale deed Ex. D-19 has to give way to Ex.  

D-11, even if this sale deed had not been void.  

 In the result, the first substantial question of law is answered in favour of the 

appellant and it is held that the defendant No.1 has not derived any title out of the 

sale deed Ex. D-19 executed by plaintiff No.2 in favour of defendant No.1, the said 

sale deed being void. The Sub-Registrar could not have registered a void document 

in which even the conditions of the document were not fulfilled and this fact was 

apprised to the Sub-Registrar. Still, he proceeded to register a void document 

despite objection of the executant thereof. This registration would not give any life 

or validity to a void document. The plaintiffs are therefore, entitled to declaration 

of their rights and title over the suit property.  

 Now, taking up the second question of limitation. The limitation for 

cancellation or setting aside of an instrument is 3 years vide Article 59 of Limitation 

Act, while for possession based on title is 12 years under article 65 of the said Act. 

It was contended on behalf of the defendants that unless the document is declared 

void, no relief for possession can be granted. 

 However, as the sale deed Ex. D-19 has already been held to be void, even 

cancellation is not required and the plaintiff has to simply sue for declaration of the 

document being void and of his own title. 

•  
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  PART – IIA 

 GUIDELINES ISSUED BY HON’BLE HIGH COURT OF MADHYA 

PRADESH IN MATTERS PERTAINING TO ALLEGATIONS OF RAPE 

WHEREIN VICTIM BECOMES PREGNANT IN CONSEQUENCE THEREOF 

 The Hon’ble High Court of Madhya Pradesh In Reference (Suo Motu) v. 

The State of Madhya Pradesh & ors., Writ Petition No. 5184 of 2025 dated 

20.02.2025 laid down the following procedure to be adhered in matters pertaining 

to allegations of rape wherein victim is becomes pregnant in consequence thereof’ 

The directions cover both the situations i.e. when the pregnancy is up to 24 weeks 

and where the pregnancy is more than 24 weeks, in order to streamline the 

procedure to ensure timely legal and medical help to such victims: 

(a)  SOPs to be followed in case where the age of foetus/pregnancy of survivor 

of sexual assault or rape or incest is upto 24 Weeks: 

 Whenever a case of rape is registered at any police station, the following 

procedure shall be adopted: 

(i)  The SHO of the said police station, on the basis of the MLC of the victim 

indicating that she is pregnant and the pregnancy is not more than 24 weeks, 

shall forthwith forward the victim to the concerned District Court, preferably 

Special Judge/POCSO; 

(ii)  The learned Judge of the District Court, preferably Special Judge/POCSO, 

regardless of any application for termination of pregnancy, though not 

maintainable, filed before it or not, shall refer the victim to the concerned 

medical officer/Board to expeditiously examine the case of the victim for 

termination of pregnancy in the light of the statutory mandates as engrafted 

in Section 3(2)(a) or Section 3(2)(b) of the Medical Termination of Pregnancy 

Act 1971 & The Medical Termination of Pregnancy Rules, 2003 framed 

thereunder; 

(iii)  The concerned medical officer/Board is expected to examine the case so 

referred expeditiously and accordingly terminate the pregnancy, if the same 

is permissible in consonance with the aforesaid statutory provisions of 

Medical Termination of Pregnancy Act 1971 and rules framed thereunder, in 

a time bound manner preferably within three days from the date of making 

such referral after obtaining consent of victim or guardian as required by 

Section 3(4) of the MPT Act; 
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(iv)  Every care and caution will be taken by the doctors while terminating the 

pregnancy. All medical attention, medical facilities and other specialist 

doctors, if required, will be made available to the victim; 

(v)  The post-operative care, up to the extent required, will be extended to the 

victim; 

(vi)  The doctors will ensure that a sample from the foetus is protected for DNA 

examination and will be handed over to the prosecution for using in the 

criminal case. 

(b)  SOPs to be followed in case where the age of foetus/pregnancy of survivor 

of sexual assault or rape or incest is exceeding 24 Weeks: 

 Whenever a case of rape is registered at any police station, the following 

procedure shall be adopted: 

(i)  The SHO of the said police station, on the basis of the MLC of the victim 

indicating that she is pregnant and the pregnancy is more than 24 weeks, shall 

forthwith forward the victim to the concerned District Court, preferably 

Special Judge/POCSO; 

(ii)  The learned Judge of the District Court preferably Special Judge/POCSO), 

regardless of any application for termination of pregnancy, though not 

maintainable, filed before it or not, shall refer the victim to the concerned 

medical officer/Board to expeditiously submit its report, if the pregnancy of 

the victim can be terminated; 

(iii)  The District Court, preferably Special Judge/POCSO, after obtaining the said 

medical report, under intimation to the victim and her parents, directly refer 

such case and report to the nearest Registry of the High Court; 

(iv)  The Registry of High Court, in turn, shall register such reference as a Writ 

Petition under Article 226 of the Constitution, Suo Motu, and list the matter 

immediately before the concerned Bench having the roster, so that 

appropriate orders regarding termination of pregnancy can be passed by the 

High Court without any undue delay; 

(v)  If directed by the High Court that termination of pregnancy is required then, 

the procedure of termination of pregnancy will be carried out in the presence 

of the expert team of doctors. The expert doctors will explain to the family 

members as well as the petitioner the risk of getting the termination of her 

pregnancy and also other factors; 

(vi)  Every care and caution will be taken by the doctors while terminating the 

pregnancy. All medical attention and other medical facilities including that 
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of a presence of a Pediatrician as well as a Radiologist and other required 

doctors will be made available to the victim; 

(vii)  The post-operative care, up to the extent required, will be extended to the 

victim; 

(viii) The doctors will ensure that a sample from the foetus is protected for DNA 

examination and will be handed over to the prosecution for using in the 

criminal case. 

 The court clarified that the aforesaid SOPs shall not be construed as to abridge 

or limit the power of the concerned medical officer/Board to terminate the 

pregnancy in the cases where the termination of pregnancy of woman is 

necessitated in accordance with the provisions of the Section 3(2B) and Section 

5(1) or other applicable provisions of the Medical Termination of Pregnancy Act, 

1971. 

 The court also directed that any forensic evidence/foetus collected in the 

course of termination of pregnancy must be preserved for DNA profiling or other 

investigative purposes in the same manner as provided under Rule 6(6) of the 

Protection of Children from Sexual Offences Rules, 2020. It also said that the 

privacy of the survivor shall be maintained strictly.  

 
•  
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Judgment writing is a layered exercise. In one layer, a 

judgment addresses the concerns and arguments of parties 

to a forensic contest. In another layer, a judgment addresses 

stake-holders beyond the conflict. It speaks to those in 

society who are impacted by the discourse. In the layered 

formulation of analysis, a judgment speaks to the present 

and to the future. Whether or not the writer of a judgment 

envisions it, the written product remains for the future, 

representing another incremental step in societal dialogue. 

If a judgment does not measure up, it can be critiqued and 

criticized. Behind the layers of reason is the vision of the 

adjudicator over the values which a just society must 

embody and defend. In a constitutional framework, these 

values have to be grounded in the Constitution. The reason 

which a judge furnishes provides a window - an insight - 

into the work of the court in espousing these values as an 

integral element of the judicial function.   

––   Hon'ble D.Y.Chandrachud J. in Para 17 of  

SBI v. Ajay Kumar Sood,  2023(7)SCC 282 
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