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BHARATIYA NAGARIK SURAKSHA SANHITA, 2023
ARG ARTRS FRerm Hfgar, 2023
Section 144 — See section 125(4) of the Criminal Procedure Code, 1973.
gRT 144 — S 9RATT ARTRE AT |iEdT, 2023 BT &RT 125(4) |
5 8
Section 173 — See section 154 of the Criminal Procedure Code, 1973.
§RT 173 — <& QUS UfhaT WA, 1973 BT &R 154 |
19(i) 36
Sections 232 and 250 — See sections 209 and 227 of the Criminal procedure
Code, 1973.
§RI¢ 232T9 250 — <% GUS Ufhar wfedl, 1973 &I €RIY 209 UG 227 |
6 10
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Act/ Topic Note No. Page No.

Sections 239, 250 and 438 — See sections 216, 227 and 397(2) of the Criminal
Procedure Code, 1973.

gRTY 239, 250 UG 438 — <@ <US Wlshar wfdl, 1973 &I gRIG 216, 227 Ud
397(2) | 7 13
Section 358 — See section 319 of the Criminal Procedure Code, 1973.

gRT 358 — <& GUS UfhdT wf2dl, 1973 @1 ORT 319 | 8(i) & (i) 15
Section 368 — See section 329 of the Criminal Procedure Code, 1973, section
302 of the Indian Penal Code, 1860 and section 103(1) of the Bharatiya Nyaya
Sanhita, 2023.

gRT 368 — <% Us Ufchar Afedl, 1973 BT ORI 329, MR GUS Afadl, 1860
BT URT 302 Ud YR = \dl, 2023 H 9RT 103(1)

9 18
Section 395 — See section 357 of the Criminal Procedure Code, 1973.
¢RT 395 — <% U UfhaT dAfedr, 1973 &I ORT 357 | 10 19

Section 483(3) — See section 439(2) of Criminal Procedure Code, 1973.
¢RT 483(3) — <X TUS Ufthar WfddT, 1973 &1 &RT 439(2) |
11 22
BHARATIYA NYAYA SANHITA, 2023
HRA™ I wf2dr, 2023
Sections 61(2), 140(2) and 309(4) — See sections 120B, 364A and 392 of the
Indian Penal Code, 1860.
gRIC 61(2), 140(2) U9 309(4) — < WRGII TS AT, 1860 DI &RV 120,
364 Ud 3092 | 19 36
Sections 61(2), 318(4), 338, 336(3), 340(2) and 344 — See sections 120B, 420,
467, 468, 471 and 477A of the Indian Penal Code, 1860.
gRTG 61(2), 318(4), 338, 336(3), 340(2) Td 344 — W HRIY GUS A2, 1860 B
gRTU 1208, 420, 467, 468, 471 Ud 47775 | 20 39
Section 82(1) r/w/s 3(5) — See section 494 r/w/s 34 of the Indian Penal Code.
aRT 82(1) HEUSA ORT 3(6) — <W WRAI GUS WA, 1860 &I SRT 494
HEuldd eRT 34 | 24 49
Section 103(1) — See section 329 of the Criminal Procedure Code, 1973, section
368 of the Bharatiya Nagrik Suraksha Sanhita, 2023, section and 302 of the
Indian Penal Code, 1860.
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€RT 103(1) — <& SUS Ufhar |lEdl, 1973 &I GRT 329, WRAI ANTRE FRell
iEdT, 2023 &I YRT 368 Ud HRGIY GUS WHfZdl, 1860 &I &RT 302 |

9 18
Sections 105 and 308(5) — See sections 304 part-1I and 386 of the Indian Penal
Code, 1860.
gRTY 105 TG 308(5) — <% YR Sve Wfadl, 1860 — &Ry 304 W —2 U4
386 22 44
Section 132 r/w/s 221 — See section 353 r/w/s 186 of the Indian Penal Code,
1860.
RT 132 8IS ORI 221 — <X R GUS Wf2dT, 1860 &I RT 353 UG &RT
186 | 3 47
Sections 191(2), 191(3) and 103(1) r/w/s 190 — See sections 147, 148 and 302
r/w/s/ 149 of the Indian Penal Code, 1860.
gRIG 191(2), 191(3) Td 103(1) HEUSA &RT 190 — W YR qvs HfZdT,
1860 — YRV 147,148 UG 302 HUST &RT 149 | 21 42

BHARATIYA SAKSHYA ADHINIYAM, 2023
RO g fefaH, 2023

Sections 2, 7 and 23(2) — See sections 3, 9 and 27 of the Evidence Act, 1872.
gRIC 2, 7 UG 23(2) — < 1&g IIfSf=aH, 1872 @1 &RV 3, 9 Ud 27 |

19 36
Sections 2, 110 and 111 — See sections 3, 107 and 108 of the Evidence Act,
1872.

gRIT 2, 110 Td 111 — < ey A9, 1872 &1 RIU 3, 107 UG 108 |

12 24
Section 26 — See section 32(1) of the Evidence Act, 1872.
gRT 26 — < e AR, 1872 &I a1 32(1) 1 13 26
Section 29 — See section 35 of the Evidence Act, 1872.
e 20 — < ey A, 1872 B RT 35 | 25 51

Section 67 — See section 68 of the Evidence Act, 1872 and section 63(c) of the
Indian Succession Act, 1925.

gRT 67 — <% 1Y 3fAFTH, 1872 Pl 9NT 68 Td YR SRIEAR IMff=ad,
1925 DI €RT 63(T) | 14 28
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Section 137 — See section 132 of the Evidence Act.
gRT 137 — <@ &g ARIH, 1872 &I aRT 132 8 15
CIVIL PROCEDURE CODE, 1908
fafaer ufesar wfar, 1908

Section 37 — See sections 5, 34, 38 and 40 of the Specific Relief Act, 1963.
gRT 37 — o AR o dy i, 1963 &1 gRY 5, 34, 38 UG 40|

45 88
Section 37 — See section 28 of the Specific Relief Act, 1963.
gRT 37 — <@ faffde A rfaf g, 1963 &1 &RT 28 |

46 89
Section 114 and Order 47 Rule 1 — Review — Law pertaining to review
explained.
gRT 114 TG 3MM_¥ 47 9 1 — gEfdaied — gafdaas & ddfda fafr
IR BT T3 | 1 1
Section 152 and Order 2 Rule 2 — Correction in judgment/order — When can
be allowed?
gRT 152 Q4 3Me¥ 2 fm 2 — fFofg /emeer § guR — &9 far o daar
2? 2 3
Order 1 Rule 10 — Proper/necessary party — Mere agreement to sale does not
confer any title on the person in whose favour the agreement has been executed.
3meer 1 9 10 — ST/ aeTd weTeR — A fAwd g 9 Jfdd o
PIS W U el Bl forad uet H ey e famar war 2 |

3 4
Order 7 Rule 11 and Order 23 Rule 1(3) — (i) Withdrawal of suit — If it is
found that suit is likely to fail on account of some formal defect or there are
sufficient grounds for allowing plaintiff to institute a fresh suit, power conferred
under Order 23 Rule 1(3) CPC can be exercised by the court, even if application
under Order 7 Rule 11 CPC is pending.
(i1) Rejection of plaint — Application under Order 7 Rule 11 CPC can be decided
at any stage of the suit.
AT 7 AW 11 vd 3w 23 7w 1(3) — (i) 91r€ &1 Ao foram oiem — afe
TE R A1 & & {6l JfioaiRes Q19 & SRUT a1 & el B9 & FHTa-T
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2 I el Bl AT a1 HRIT B B A o1 @ o) T R §, a9
fafaer ufshan dfear & emew 23 9w 1(3) @ 3favid Uswa wfdd &1 U=ART
ST gRT {61 ST Addr & ol 8 Rfder ufear wdfear & emewr 7 o
11 & IFqIfa 3mde oifdd &
(i) arg SR e ST — RAfde ufshan dfear @ ameer 7 94 11 & &ideid
e are & bl 1 ushw W fAfaf¥ad fear o Jedr 2
4 6
Order 14 Rule 2 — See sections 166 and 169 of the Motor Vehicles Act, 1988.
AR 14 9 2 — T AR I= AR, 1988 B URV 166 Td 169 |
35 67

CONSTITUTION OF INDIA
YR PT G

Article 20(3) — See section 319 of the Criminal Procedure Code, 1973, section
358 of the Bharatiya Nagarik Suraksha Sanhita, 2023, section 132 of the
Evidence Act, section 137 of the Bharatiya Sakshya Adhiniyam, 2023
T 20(3) — < TUS UfHAT AT, 1973 B URT 319, R ARTRE JreT
WfedT, 2023 ®I GRT 358, e JMANTIH, 1872 Bl GRT 132 BT Wb, IR
ey AR, 2023 DI GRT 137 | 8 15
CONTRACT ACT, 1872
aRdr Hider sffE, 1872
Section 207 and 208 — See section 34 of the Specific Relief Act, 1963 and
Article 58 of the Limitation Act, 1963.
€RT 207 Ud 208 — < fAMfdwe iy aifef+ram, 1963 &1 &RT 34 Ud gRAHAT
I, 1963 BT TS 58 | 49 97
CRIMINAL PROCEDURE CODE, 1973
que gfhar wfgdr, 1973
Section 125(4) — Maintenance — Adultery u/s 125(4) CrPC has to be continuous
and liability to prove the same is upon the husband — Wife can be denied
maintenance only when she is actually ‘living in adultery”’ at or around the time
of filing of application u/s 125 CrPC.
eRT 125(4) — ¥ROTAINO] — HfZAT B ORI 125@) & AATd TRGH FRAX BT
FRY 3R g AT B BT IR Ufd W & — Il BT “ROAIYT F haol ad
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Iferd fhaT ST AP © STd 98 IUS UfhAT WiedT o1 9R1 125 & 3fcid UK
JMAEH & I AT IAD TAYRT IRd H STRAT BT ST @ciid & &l 8l |
5 8
Section 154 — Appreciation of evidence — Unexplained delay in acting lawfully
raises significant questions about the credibility of the overall prosecution case.
gRT 154 — WAIeI BT b — A¥d wU F BRI B H B3l SRUCIqd
focta AT & THT A @ favawar R AgEyel uee e R §
19(i) 36
Sections 209 and 227 — (i) Framing of charge — It should not be based on
supposition, suspicions and conjectures.
(ii) Application for discharge — Only the probative value of the material has to
be looked into and the Court is not expected to go deep into the matter to hold a
mini trial — Court has to proceed with an assumption that materials brought on
record by prosecution are true.
(iii) Criminal conspiracy — Ingredients — Sine qua non for offence of criminal
conspiracy is an agreement to commit offence.
8RS 209TG 227 — (i) IR &I fRAAT — I AN, Hag 3R AchHall W
JATETRT &1 BT A1V |
(ii) SHEE @ oY A — dad AR FFR & F9Iad Hed R fa9R
T ST SUféd B, <IRITel W IS SUel Fgl DI Wl b 9% ATl @
TERTS H SR oY fdaRI AR — ATTeTd Bl I8 SULRVIT HRd 8T AT G+
BRI T IS et gRT 1fierg W s 8 Arfl v B |
(iii) MRS TSIF — MMATTH T — IR HIRT B & fold AgAT BT
RIS TSUH & IR & Mo & v ffard ord 21 6 10
Sections 216, 227 and 397(2) — Revision — Order rejecting application for
alteration/modification of charge would be an interlocutory order and therefore,
in view of the express bar created by sub-section (2) of section 397 CrPC,
revision against the said order is not maintainable.
gRIG 216, 227 4 397(2) — GRI&0T — IR H YR /HeH & oy gwga
JMAET BT FRIT BT BT MY TH Ifddd] M BRI 3k &RT 397 U
DI IT-GRT (2) ERT GRId T gfaey Bl gfeTd 3@ gU U 71y & g
geIeror it aryofi e 2 7 13
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Act/ Topic Note No. Page No.

Section 319 — summoning of witness as additional accused — Whether provisos
to Section 132 of the Evidence Act puts an absolute embargo on the Trial Court
to initiate process u/s 319 CrPC against such witness?
Statutory immunity against self incrimination to a witness — Scope of — A
witness cannot be subjected to prosecution on the basis of his own statement.
gRT 319 — (i) Tel &l AR ANGaT & wU F g — o1 |ied AfAfraH
DI GRT 132 BT Wb U4 ARl & [9%g U, BT gRT 319 & 3fld HrRIATe!
IRY H & forg faamer =mared w qof ufey ommar 27
(i) e o1 e SERM @ fIwg fAfds uforer — SH@T R — B
e DI IHD WA & AT & IR IR AT 721 fhar 51 Abar |

8(i) & (ii) 15
Section 329 — Plea of insanity — If on examining the accused, it does not appear
that accused is insane, it is not necessary to hold a further elaborate inquiry.
gRT 329 — IHccIcl] b1 qo1d — A WY BT WX B R I8 Uhe el
BT o Ifgad S &, A1 N faga e &) Bl Al T8l & |

9 18
Section 357 — (i) Reduction of sentence — Once the conviction is affirmed and
sentence is imposed, the Appellate Court cannot further dilute the order of
sentence by directing the accused persons to pay compensation.
(if) Victim compensation — The sole factor for deciding compensation is the
victim’s loss or injury as a result of offence and the convict’s capacity to pay
compensation.
€T 357 — (i) TU€ & A1 H HHI — Uifed Ul R &1 I queTael
DI HH B BT IMER Fal 99 Adhdl Hifd Jg TUSTHS U Hal &, dfed
B JARRATIATHD TP BT SU T |
(i) NfST ufdR — IR T B BT THAH RS ARE & IROTRewY Nifsd
DT PHIRG Tg &I AT AC AR JRMT BT ARTBR AQT BT DI &R |

10 19
Section 439(2) — Application for cancellation of bail — Stay of bail order — The
Court must record sufficient reasons for coming to a conclusion that the case
was an exceptional one and a strong prima facie case to stay a bail order is made
out — An ex parte order for stay of bail should not be granted.

gRT 439(2) — ST R B @ foTg 3MMdeT — ST QY BT AT —
ATAT DI 39 Ty R yged & oIy g R IeelRgd BT ATILAD
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g fob ATl SRIIRYT o7 3R S AR WR R o & oY U Holgd
UH AT A IR AT € — S UR b o & (ol UHUely el
81 faar S =Ry | 11 22
EVIDENCE ACT, 1872
|rey fefeH, 1872

Sections 3, 9 and 27 — Identification — During the deposition in the court, the
boy identified the accused for the first time in the dock who were not known to
him — This raises questions about dock identification of the accused.
gRIY 3, 9 U4 27 — YA — AT H 91T & GRME UoH IR d9ddd §RT
PHCER H TS ARG DI YgaEl ST 98 Ugel § &l Sl o — <rrerd 4
IR & Ygad & ey # wed fag S &_ar g1 19(ii) 36
Sections 3, 107 and 108 — (i) Presumption — Date of presumed death —
Determination.
(i) Burden of proof — Exact time of death is not a matter of presumption — Onus
of proving the death lies on the person who claims a right to establishment of
that fact.
gRTG 3, 107 T4 108 — (i) SULRCN — IULRT g DI Al — 3faeRor |
(ii) T BT R — G BT Yhad el G SUURYN BT AHAT 1 & — I8
QAT R BT IR b FG 88 ©, 99 Afdd W & Sl I9 WA & IMTBR
HT @7 HRAT & | 12 24
Section 32(1) — Dying declaration — Reliability — Before accepting, Court must
be satisfied that it was rendered voluntarily, consistent and credible and devoid
of any tutoring.
gRT 32(1) — FIBITD HAT — AT — $H WHR B & Yd <A1
fazaaia ® 3R 98 fl Y voR & Rarr gerar war =8 2|

13 26
Section 35 — See sections 15 and 94 of the Juvenile Justice (Care and Protection
of Children) Act, 2015, Rule 65 of the Juvenile Justice (Care and Protection of
Children) Rules, 2022, and section 29 of the Bharatiya Sakshya Adhiniyam,
2023.
gRT 35 — o [HUR <G (P! B @G AR FRe0) AfRAFRH, 2015 &
YR 15 TG 94, fhelR <O (ST &1 @R AR ARew)) 94, 2022 &7
¥ 65 Td AR ey NS, 2023 & gRT 29| 25 51
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Section 68 — Registered Will — Propounder of Will must prove its execution by
examining one or more attesting witnesses as envisaged in section 63(c) of
Succession Act and in section 68 of the Evidence Act.
gRT 68 — USilhd a¥ilgd — SRIEDR IMAFH &1 gRT 63(T) Ud Aled
HAFTIH &1 gRT 68 B ATAR THIIT D UfuTad Bl Yeb AT 3HfeID AJHATTD
ATEINTOT BT GRIETT PRSP $HD (TTG DI YHIOIT HRAT BT |
14 28
Section 132 — See section 319 of the Criminal Procedure Code, 1973, section
358 of the Bharatiya Nagarik Suraksha Sanhita, 2023, section 137 of the
Bharatiya Sakshya Adhiniyam, 2023 Article, 20(3) of the Constitution of India
and Words and Pharases.
gRT 132 — <@ QU Ufhar fEdl, 1973 & ORT 319, YR TANTRSD GReT
Wfedl, 2023 P IRT 358, VR e SMAIH, 2023 I gRT 137 TG 9Rd
BT GIA BT e 20(3) | 8 15
FAMILY COURTS ACT, 1984
foH T A, 1984
Section 14 — See section 125(4) of the Criminal Procedure Code, 1973.
gRT 14 — QO YRA ANTRS el |iZdT, 2023 B €RT 125(4) |
5 8

GUARDIANS AND WARDS ACT, 1890

e R gfiurey fifE, 1890
Sections 7 and 8 — Custody of minor girl child — Guiding principles reiterated.
GRS 7 UF 8 — IMUTaT dTfeTdl dI AR — AR RIgidl oI qraxm
7T | 15 29

HINDU ADOPTIONS AND MAINTENANCE ACT, 1956

a5 T e wRu—uor g, 1956
Section 19 — Interim maintenance — As per section 19(1)(a) of the Act, where
widowed daughter-in-law was unable to maintain herself from the estate of
deceased husband, she could move an application under the Act.
ERT 19 — JAARH WRU—UUT — HTAFTIH BT &RT 19(1)(@) & AR ST&T fderar
98 3T Jad Uiy B FHET H RO R H RS BNl © d8l 98
AMAFTIH & ST ST URJd B bl o | 16 30
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HINDU MARRIAGE ACT, 1955

fe=g faare srfefaH, 1955
Section 13B — Dissolution of marriage — Parties requested to waive off 6 months
cooling off period on the ground that they were staying in different stations for
work and are facing difficulty in attending the case — No ground.
gRT 13@ — fdd18 &1 f99e — UeaRI 7 6 A8 &I YT @iy BT Sreist
B BT faeT far & a8 orerT el R &R xd € Ud gawor § SuRerd
B H BISATS 9T PR @ © — Py AR &l | *17 32
Section 13B(2) — Divorce by mutual consent — There is no provision u/s 13B(2)
of the Act for waiving of statutory period of six months — Jurisdiction of Court
to pass a decree by mutual consent is limited jurisdiction.
gRT 139(2) — TRWRS FHfd ¥ faare fawe — 6 AE @ wclien sy &
o & ford aRT 13@(2) # P IUY el § — URWRS FHfa | fdarg
faese o1 fom TR B &1 =Ty 31 AfHRAT N 2 |

18 32

INDIAN PENAL CODE, 1860

YR <0 WD, 1860
Sections 120B, 364A and 392 — Recovery of money — Father of the minor
received back currency notes without an order of court which was a clear act of
unacceptable misconduct on the part of the investigating officer.
gRTG 120 364F U9 392 — U1 I RS — dTaid & AT gRT &A1 =marers
@ QT B STIYal Ale a9d U {5, ST S MEBRT BT 3R H SRATHRI
HETIR Bl WE IETER ¢ | 19(iii) 36
Sections 120B, 420, 467, 468, 471 and 477A — Offence of cheating — The nature
and extent of alleged conspiracy, the involvement of accused person and the
actual harm caused to public exchequer need to be judiciously examined in a
trial
gRIY 120, 420, 467, 468, 471 U4 477h — Bl DI AW — B TIH Bl
Ui 3R IR, AGERTOT B T 3R IS DI §g aR<Iidd &fd
P [RTHT R f[aReT & SR S =iy |

20 39

Sections 147, 148 and 302 r/w/s 149 — Murder — Unlawful assembly — Common
object.
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ORI 147, 148 UG 302 HEUSH ©IRT 149 — &1 — fARifdwg SME — M=
SN 21 42
Section 302 — See section 329 of the Criminal Procedure Code, 1973, section
368 of the Bharatiya Nagrik Suraksha Sanhita, 2023 and section 103(1) of the
Bharatiya Nyaya Sanhita, 2023.

€RT 302 — <W QUS UlhaT AEdT, 1973 &I ORI 329, YR GUs Higdl, 1860
B YRT 302, YR ANTRS FREMT AT, 2023 B GRT 368 Ud WRAI =TI
W, 2023 &1 gRT 103(1) | 9 18

Sections 304 part-II and 386 — When culpable homicide does not amount to
murder, explained.

€RTY 304 MNT—2 TG 386 — SMURIS A I Hd &A1 DI DIl | T2l AR,
e T 4T | 22 44
Section 353 r/w/s 186 — Obstructing public servant in discharge of public
functions ~-When the ingredients of section 353 of IPC are attracted?

gRT 353 HEUST HRT 186 — clldh Adh & cllb DHedl D [de- § &l Slell
— %9 GRT 353 & IAAADH dd ATHYT BT &7 23 47

Section 494 r/wl/s 34 — Bigamy — In order to rope other persons in the offence
with the aid of section 34 IPC, the complainant would be required to prove not
only the presence of those persons but also their overt act or omission in the
second marriage ceremony and also establish that such persons were aware
about the subsisting marriage of main accused with the complainant.

gRT 494 T8UST ORT 34 — ffdae — MIH B gRT 34 P FEAT I 3
KTl I JURET H il B & fofg, uRarel @ 7 ddd 99 ikhal &
IURIY BT AIfIT HRAT BRT, 31U TR I8 FIRIE H 9@ Udhe Hed eqa
ST BT N AT PRAT BRI AR T8 A AU B=A1 81T fob U @RKAT DI Ji
IRY T gRarel & #eg g4 ¥ g fdare & ARdae H e B GBI o |

24 49

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)
ACT, 2015

fPeiR = (@@ @ <@g 3R wREw) A=A, 2015

Sections 15 and 94 — Determination of age — When it is established that age of
accused is above 18 years then preliminary assessment u/s 15 of the Act is not
required.
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gRI¢ 15 UG 94 — AP Pl R — SId Ig WG 2 b figad &1 3mg 18

qY 3 3P T 79 IR o ORT 15 & Sfqvid URMG R & ragadar

RE 25 51
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)
RULES, 2022

PR =g @ad H <@g iR wREv) e, 2022

Rule 65 — See sections 15 and 94 of the Juvenile Justice (Care and Protection of
Children) Act, 2015, section 35 of the Evidence Act, 1872 and section 29 of the
Bharatiya Sakshya Adhiniyam, 2023.
a9 65 — <@ fPUR =g (@@l & @R SR Axefvn) Irfaf=H, 2015 —
gRIY 15 U4 94, e IASFIH, 1872 & €RT 35 UG YR Aiey I,
2023 T GRT 29 | 25 51
LIMITATION ACT, 1963
R arfefaw, 1963

Article 58 — Suit for declaration — Unless it is proved that plaintiff had
knowledge of the execution of sale deed, limitation would not start running from
the date of execution — In such case starting point of limitation will be from the
date of knowledge of execution of sale deed.
WS 58 — T T dTE — URHHT FT R I o e faAie
fSITee &1 919 o7 — 39 YR & A § UR™AH™T BTet Ay fderg & fAeareq
@ oM 8M @ a6 | IRT BRI | 49(i) 97

MOTOR VEHICLES ACT, 1988

Arex I A, 1988
Sections 2, 3 and 10(2) (d) & (e) — Driving license — Whether a driver holding
an LMV license for vehicles with gross weight of less than 7,500 kg as per
section 10(2) (d) is permitted to operate a ‘transport vehicle’ without additional
authorization u/s 10(2) (e) of the Act? This question which was referred to a
larger bench (5 Judges) of the Apex Court, has been decided in affirmative.
gRIG 2, 3 TG 10(2) (&) Td (S.) — =Ter I — T SffAfas & &Ry 10(2)
(&) & STIAR 7500 fHeAU™ H HH Fdhel R dlel d18d DI Il 8 Yel.UA.
& LA TR B Tl ATetdd SMAFTIH BT IRT 10(2) (S) & fcra o=
faRad URIGR & uRdgd a9 &1 Il Adhdl 82 T U Sl STaad ~IRITery
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® ggg Ylo (4 =Irmdien) B Hafid fhar T o1, B GHRIAS Wd 9
fRTeRd far T 7| 26 53
Sections 2(30) and 166 — Accident during a test drive — Whether dealer can be
held liable when he was neither the owner nor in control of the car? Held, No.
€RT 2(30) T 166 — <X $ed & ARM gHTAl — FIT SR DI IcRER]
SERTIT ST HhdT § odfdh 98 F df BR &I @R o IR 9 8 a8 SA9d
PR | or? sifafeiRa, 8 | *27 56
Section 166 — Assessment of income — Guidelines issued by any State Legal
Services Authority should be applied only as a guiding factor in a case where
there is no proof of income and ordinarily to settle such case in Lok Adalat.
€RT 166 — 3T BT LRV — I 4SS Far widHRor gRT oI feem fcer
Sacl I AMA | AFTGEll BREH & wI H AN fBI S AMRY STl A B
Pl YATUT Tl & 3R S8l AHAT AHIA: dlldh JaTeld H PRI fdhar S
& | *29 58
Section 166 — Award — Grant of interest — Future medical expenses — Claimant
is not entitled to interest on future medical expenses.
gRT 166 — AR — =9 &1 vem fhar o1 — wiiw & fafecsia @™
— TrEThdl v & ffecia @ ) e am & SR T8 B

30 58
Section 166 — (i) Contributory negligence — Determination.
(i) Contributory negligence of driver — Whether the driver’s negligence in any
manner vicariously attaches to the passengers of the vehicle of which he was the
driver? Held, No.
gRT 166 — (i) AFTERT Iv&m — FerRor |
(ii) AT DT ANTGRIT SUAT — FIT ATaAd DI IUeTT bl W1 TR 9 9 a1
@ AR R UfFRe wu & qRINT & ST Aadl @ @ a8 e or?
arfafeiRa =l | 31 59

Section 166 — Determination of age for applying multiplier — Whether Aadhaar
Card is suitable proof for determining the age of deceased? Held, No.
gRT 166 — [UNd AN B & [y MY BT iR — RI7 AR B1S gD
b1 3y FeiRa & & forw Suge ywmr &7 sy, &)

*32 64
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Section 166 — Motor accident — Involvement of offending vehicle — It has to be
borne in mind that the evidence has to be weighed on the principle of
‘preponderance of probability’ and not on the basis of principle of ‘beyond
reasonable doubt’.
¢RT 166 — T8+ GHcAT — JMEIUT T8 HI A<l — I8 & H &1 81l
b A1eg BT “HTEIsl B Taear & G @ MR UR YRl ST =1i2g 4 fdb
" gfdagad HaE 9 W B Rigid R | *28 57
Section 166 — Permanent disability — Assessment — Quantum of award amount.
gRT 166 — IR F:zradar — FMeRer — a@fs IR &1 gRATT |

*33 65
Sections 166 and 168 — (i) Contributory negligence — Mere attempt to overtake
a vehicle cannot be considered as an act of negligence and rashness.
(i) Determination of compensation — Considering the age of deceased between
40 and 50 years and having a fixed salary, future prospects of 25% of her
established income was also added — Multiplier of 15 is applied as per Second
Schedule and award was modified accordingly.
gRIC 166 Ud 168 — (i) ARTGRAT SULT — Hdel ATed Pl MARCD B D YA
P IUETT TG IATTATIA &l AT ST AhdT |
(if) erfergfcl 1 Sfber — b B MY 40 I 50 a9 & §rg A gY AR Uh
ARFd 909 8 @ 27 &1 &9 H @d gy 9as B Guraer H 25 yfaerd
T BT ST AT — szﬁwwaﬂwmmwsﬁ?
rfarfot H dEgaR Heee fdhar T | 65
Sections 166 and 169 — (i) Territorial jurisdiction of Clalms Tribunal — Finding
recorded by Tribunal that mere fact that the Insurance Company got an office
within the jurisdictional limits of the Tribunal at Nainital, could not confer
jurisdiction on it and accordingly, dismissed the claim application — Not found
correct.
(if) Claims Tribunal — Obliged to decide the question of jurisdiction at the
threshold.
gRIC 166 TG 169 — (i) STAT IMAHRUT BT YralPd SAMTHR — IMEHROT §RT
Sifhd fspY b A9 59 T2¥ & MR WR {6 T BUT BT Braeld A-dred
# fRIERT & aABR @ W b fior Rerd 8, S &EfeR ura 8 g
3R TEIAR <A1 JATde FRET R o — |&r 781 uran 13 |
(ii) STaT ATABRT — R™ H T AFMABR & U DI FRIGT B & oIy a1
g 35 67
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Sections 168 and 174 — Disbursement of award — Tribunal has no power to
direct the owner of offending vehicle to furnish bank guarantee for the sum
deposited by insurance company and to refuse to disburse the award amount to
claimants till such security is furnished.

gRTY 168 TG 174 — 3f@TS RN H [AAR0T  — IAfTHIOT BT MEIfUT argd &
T DI IHT HUH GRT ST B TS 3faTs T & ol o TRET I d
BT e 31 IR T Ui o fhg STH I JrdeRI al srdts iRy faaRd
B I ThR DY BT ISR 31 & 36 71

Section 173 — Defence of owner of the vehicle — Burden of proof was on the
appellant to prove that there was no fault of appellant in the accident.
gRT 173 — 9189 WM & UlcReT —  9gd & 4R diemedl wR o b 98
TN o) fh SH@T gee # B QI T8 o 37 73
Sections 185, 203, 204 and 205 — (i) Liability of Insurance Company —
Insurance company is not liable to pay compensation as terms and conditions of
policy were breached.
(ii) Driving by drunken person — The amount and extent of consumption of
alcohol in blood need not be established for determining liability.
(iii) Nature of evidence — Proceedings initiated u/s 166 is civil in nature and has
to be decided on the basis of preponderance of probabilities.
gIRTG 185, 203, 204 Ud 205 — (i) §HT H¥I &l SIR-@ — 4T BT i
< Bg SR el Fifd diferdl & fael gd el &1 99T gai o |
(i) AfSRT W99 By g AT gRT d18d =1 — I FeiRer g ad 4
ARRT B ATAT TG HI9 B FHT BT T HRAT MMaIH el 2 |
(iii) AT DI YRl — R 166 B AT AR Bl TS BrIATE! Rt Yepfcr @l
2 Ud 39 Gl & Ydoldl & R IR fafaf¥ed &xar grm | *38
75

NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 1985

w@d AN iR A9 usrf arfiifraw, 1985
Sections 8(c), 21, 29, 42, 50 and 67 — (i) Search and seizure of contraband
substance —Evidence of independent punch witness is found reliable — Sampling

of contraband and transmission of sample to chemical analyst process was found
free from any doubt.
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(i) Plea of non-compliance of section 42 — Section 42 of the Act governs

searches and seizures in buildings, conveyances and enclosed places — When

search and seizure is conducted at a public place, section 43 of the Act applies

and not section 42(2).

(ii1) Non-compliance of section 50 — Seizure was not effected during personal

search of accused — There was no requirement for the seizing officer to act under

the provision of section 50.

(iv) No recovery from possession of co-accused, effect.

gRIG 8(TT), 21, 29, 42, 50 TG 67 — (i) Ufaftg ucrel &7 Tomh iR STl —

qarel 3R Sl @ afhar A9 dasl I goh ol — ufifig uared &1 T

ST AR RIS [Ageivd BT TG AT B vfhar vl O e W 7 a1 S |

(i) RT 42 & AUTAT &7 AMAATH — IJAATIHA BT ORI 42 9+, Tagv 3R

gRafted el # Tl &R Sl &7 afid dxal & — 19 AduldG e W)

Tl SR STl &1 S B, A e @ aRT 43 @] B § 9 b ORT 42(2) |

(iii) &RT 50 BT 3T — STl JAGad DI AR Tl & SR T8I Bl

Mg — il TSR & folU gRT 50 & UIGHH & Ifdiid drRI B Dl Pl

JMITIRAT el o |

(iv) FE—RIIad & MU § DIs Tl eI, T91a | 39 76

NEGOTIABLE INSTRUMENTS ACT, 1881
et foraa s, 1881

Section 138 — Dishonor of cheque — No averments in the complaint that

respondent was sole proprietor — Firm was not arrayed as a respondent also —

Complaint was held to be not maintainable.

gRT 138 — dPb BT IR — URAE H Dl AMHAT 81 fb ygdf w5 &1

UHHAE W 97 — B D 3 & w9 # Faiora A1 81 far a1 — uRarg

aryofi e /M7 AT | *40 79

Sections 138 and 142 — Dishonour of cheque — Amendment in pleadings —

Permissibility.

GRS 138 UG 142 — AP Pl AAGRY — AMYaal H HAARE — el |
41 80

NOTARIES ACT, 1952
e sfafeH 1952

Section 8 — (i) Proof of due execution of notarized Will — Appreciation.
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(i) Proof of notarized document — A notarized document is not presumed to be

proved without examining the notary.

gRT 8 — (i) Acdad aHId & T e BT Jqd — oo |

(ii) ARG SHATIST BT YA — AC BT GRIe0] {5 941 Aredigd ST

& JHIO BF & SR &l &l Sl | 42 81
NOTARIES RULES, 1956
el M, 1956

Rule 11(2) and 11(8) — See section 8 of the Notaries Act, 1952.

| 11(2) T9 11(8) — <= el IfIIH, 1952 H GRT 8 |

42 81

PREVENTION OF CURRUPTION ACT, 1988
YR Haror ifdfaH, 1988

Sections 7 and 13 — (i) Proof of demand — Mere possession and recovery of

currency notes from the accused without any proof of demand would not

establish offence u/s 7 or 13(1)(d) of the Act.

(1) “‘Accept’, ‘receipt’ and ‘obtain’ — Explained.

GRS 7 U9 13 — (i) ART &1 YATT — AN & (B YATT & 47 e &1

BT ISl TR A5 Peoll Ud A STl 09 &l &RT 7 3frar 13(1)(8F) &

AT STURTE BT e &l HeT |

(ii) ‘URNIEIT &_AT, ‘WIS Ud ‘JAMHUTE A1 — FHY Y |

*43 84

PREVENTION OF MONEY LAUNDERING ACT, 2002

g farer s, 2002

Sections 2(1)(y), 3 and 44 (1)(b) — Complaint for the offence punishable under
PMLA — In the absence of the scheduled offence, there cannot be any proceeds
of crime and if there are no proceeds of crime, the offence u/s 3 of PMLA is not
made out.

aRY 2(1)(), 3 TF 44 (1)(@) — g7—2Me FaRoT M & Jfaid qvey
STURT &Y URATE — AT AU BT AFURRT #, STURTET P A &I &
AHaT & AR AT R &7 H &1 8, dI g3 Farvr sfafrm o
RT3 & 8 IR ST 78l Bl ¢ | 44 87
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SPECIFIC RELIEF ACT, 1963
fafAfase argam sifdfeaE, 1963

Sections 5, 34, 38 and 40 — Suit for declaration of title, possession and
mandatory injunction — Plaintiff was held entitled to receive full amount payable
in respect of acquisition of suit property.
€RTG 5, 34, 38 T4 40 — AT B DIV, MU 3R IMSAUS YT BT TG
— aral oI faqrfad |uRy & AfEIeT & Haeg H YA I ROl AR e
PR BT ARTHRY BT iR fbar T | 45 88
Section 28 — (i) Application u/s 28 of the Specific Relief Act — Whether the
execution Court has jurisdiction to deal with the application(s) for recession of
contract or for extension of time to deposit the balance sale consideration?
(ii) Application u/s 28 of Specific Relief Act for recession of contract or for
extension of time — Parameters for deciding such application explained.
(iii) Application u/s 28 (1) of Specific Relief Act — Such application must be
decided as an application in the original suit wherein the decree was passed even
though the suit has been disposed of.
gRT 28 — (i) fAfRfd< Ay ™ @1 aRT 28 & S 3fded — F
e =marem @1 dfaer fawfed o= a1 Aw fasa gfawd ST &/ @
foy a8y &1 fIWR B4 Bg IR A& &I GAdIs BT &P R 272
(ii) |fagr & fagved a1 99 & fawr & forg fAffde sgaw sfafrm o
YRT 28 @ A 3MMdad — UH 3Mded Bl R B B AUGUS FHSY
M|
(iii) faffdse AN =M & gRT 28 (1) @ 3fAA 3MdET — VW ATAGA
B T A are o e wRa & o gat 8, # uRgd oed & w9 H
FRTeRT fobar ST =mfey et €1 qof are fARTehd 81 Yol 8l |

46 89
Sections 31, 34 and 38 — (i) Suit for cancellation of sale deed — Burden of proof
(i1) Effect of delay in registration of sale deed — In case of deficiency in stamp
duty, document will remain in custody of registration authorities until remaining
stamp duty and penalty is paid.

(111) Presumption — Registered Sale deed.

(iv) Effect of minority of plaintiff at the time of execution of sale deed — Minority
of plaintiff would not affect the validity of sale deed.
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gRIC 31, 34 T4 38 — (i) fashy fder@ & EHROT & foTU STaT — THIT BT 9R
(i) faspa fdorg & USHaRoT # fIom &1 U1a — T SISl § A 8F @
YT H SATIST GoHRoT UGN & 3Mfeae # Y&dT & o a& & A9 e
SYEI AR ART BT YA T8l DR g1 e |

(iii) SULROM — Goilpd fashy fdorg |

(iv) fama faerg @ GH & AT 914 BT J[MRGAT BT JATG — ard] ol
Il faspa faeRg @Y Judr & ywIfad 8l &l (47 92

Sections 31, 34 and 38 — Suit for declaration and injunction — Undivided
property —Purchaser can be restrained by decree of injunction acting in
derogation of the property rights of co-owners until and unless partition takes
place.

gRIY 31, 34 Ud 38 — HNU 3R NS &1 a8 — Iffqwriord |uiky — U9
Hal B YT B B & A | 9o 89 dd AE—<anadl @ |afT

JMIBRI BT AT B H ABT S AT © | 48 96
Section 34 — Power of attorney — Revocation of.
€T 34 — HRARAAT — UITHERT | 49(ii) 97

Section 34 — (i) Priority of rights — Two sale deeds were executed with respect

to the same land — In such a clash, the previous sale deed shall prevail over the

latter sale deed.

(i) Limitation — Limitation for cancellation of sale deed is 3 years but no suit

for such cancellation is required as sale deed is void in itself.

aRT 34 — (i) AMBRI & WIAT — UH & YA & Fdg ¥ a1 Gy erg

fFrfed f6a T — v Ry @1 Reafr # ydadl e faorg ueandad’ famy

faer R SIfTd = |

(ii) TRA™T — fIh a0 & Q@R & oy §9g AT 3 99 € UR=] YGadR

B] dIC @I IMaWHAT B el & ife [wy fdorg e oy H oy 7
50 101

SUCCESSION ACT, 1925
ScNIfEeR AT, 1925

Section 67 — See section 68 of the Evidence Act, 1872 and section 67 of the
Bharatiya Shakshya Adhiniyam, 2023.

GRT 67 — < A1eT IMfAH, 1872 I URT 68 Ud YR HEd A9, 2023
B YRT 67 | 14 28
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TRANSFER OF PROPERTY ACT, 1882

i 3faver rfefgH, 1882
Section 48 — See section 34 of the Specific Relief Act, 1963.
R 48 — <@ faffde A rfaf=aH, 1963 &1 ORT 34 |

50 101
WORD AND PHARASES:
I Y9 TR
— Maxim nemo tenetur prodere seipsum, meaning of — Explained.
— HfdTH nemo tenetur prodere seipsum @7 312 — THSIT 7T |
8(ii) 15
Part-11A
(GUIDELINEYS)

1. Guidelines issued by Hon’ble High Court of Madhya Pradesh in 1
matters pertaining to allegations of rape wherein victim becomes
pregnant in consequence thereof
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EDITORIAL

Esteemed readers,

This year, the JOTI Journal has entered its glorious 31 years of publication.
| am proud to present the first edition of the Year 2025 by making mention of one
of the most key programmes of the Academy; the Conference of the Principal
District & Sessions Judges held on 18" and 19" January, 2025 in the Academy.
This prestigious two day Conference was inaugurated by Hon’ble Shri Justice
Abhay S. Oka, Judge, Supreme Court of India. My Lord graced the Conference and
addressed the participants on the subject — Dynamic Role of District Judiciary as
Custodian of Fundamental Rights.

I would like to mention that Justice Oka’s address serves as a clarion call
for all stakeholders in the legal system; Judges, lawyers, scholars, and
policymakers, to work collectively towards a more just and equitable society. His
emphasis on judicial accountability, inclusivity and ethical governance reinforces
the idea that the judiciary must evolve in tandem with society while remaining the
ultimate guardian of constitutional principles. As we navigate the complexities of
the modern legal landscape, his words remind us of the indispensable role of justice
in shaping a fair and progressive nation.

In this Conference, we have also inaugurated the public viewing of the
e-JOTI Journal. The Academy has been increasingly receiving e-mails and requests
for broader access to this valuable resource of knowledge. Taking stride of the
same, our Governing Council under the aegis of Hon’ble the Chief Justice decided
to open the Journal for public viewing which was until now, an in-house
Publication, exclusive to the Judges of Madhya Pradesh. We are confident that with
this initiative, the Academy shall enhance the legal knowledge of all its
stakeholders. This Conference was also presided over by Hon'ble Shri Justice
Suresh Kumar Kait, Chief Justice, High Court for Madhya Pradesh, Hon'ble Shri
Justice Sushrut Arvind Dharmadhikari, Chairman of the Academy and other
Hon’ble Judges of High Court of Madhya Pradesh.

In another news, the Academy also conducted Refresher Courses for the
District Judges (on completion of 5 years of service) and Civil Judges (on
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completion of 5 years of service). The Academy also conducted online sessions on
Key issues — relating to cases under the Protection of Women from Domestic
Violence Act and also Awareness Programme on Sentencing Policy, Presumption
under different laws and importance of accused statement.

Apart this, Academy also conducted Special Workshop for Advocates at
Principal Seat Jabalpur and also Bench at Indore. It is worth mentioning that the
Academy has also been conducting the ECT programmes for various stakeholders
under the aegis of the e-committee of Supreme Court of India.

At this juncture, it is fitting to acknowledge the spirit of Republic Day,
which we have recently celebrated. It is a day that reminds us of our constitutional
commitments and democratic ideals. Republic Day is a celebration of the principles
that define India’s governance, including justice, liberty, equality and fraternity. It
is a day to reaffirm our collective responsibility to uphold these ideals and the
judiciary plays an indispensable role in ensuring that these values are not only
preserved but also strengthened. Justice Oka’s vision aligns with the spirit of this
National Day, reinforcing the need for an independent judiciary that serves as the
guardian of constitutional morality and social justice.

In this edition, we are publishing the guidelines related to termination of
pregnancy as issued by the Hon’ble High Court In Reference (Suo Motu) v. The
State of Madhya Pradesh and ors., dated 20.02.2025. Furthermore, the larger
bench of High Court of Madhya Pradesh has settled the law pertaining to mutation
by the revenue authorities on the basis of Will in an order passed on 14.02.2025 in
Anand and ors. v. State of Madhya Pradesh. | implore our readers to equip
themselves with this settled position.

As I close, 1 would like to request all our readers to kindly send your legal
queries, articles and suggestions. | look forward to your contribution.
Best Wishes,

Krishnamurty Mishra
Director
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

Glimpses of Conference for Principal District & Sessions Judges
(18.01.2025 & 19.01.2025)

Hon'ble Shri Justice Abhay S. Oka, Judge, Supreme Court of India addressing
the august gathering at the inaugural event of the Conference

MADHYA PRADESH

¥ STATEJUDICIAL ACADEMY

Hon'ble Shri Justice Abhay S. Oka, Judge, Supreme Court of India alongwith

Hon'ble Shri Justice Suresh Kumar Kait, Chief Justice of Madhya Pradesh and

Hon'ble Shri Justice S.A. Dharmadhikari, Chairman, Governing Council
interacting with the participants during the Conference
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

Refresher Course for the District Judges
(on completion of 5 years of Judicial Service) (Group - I)
(27.01.2025 to 01.02.2025)

Refresher Course for Civil Judges
(on completion of 5 years of Judicial Service) (Group - I)
(10.02.2025 to 15.02.2025)
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

Refresher Course for Civil Judges
(on completion of 5 years of Judicial Service) (Group - 1I)
(17.02.2025 to 22.02.2025)

Programme for Technical staff of District Courts of all the Districts
(zone-wise) (ECT 11 _2024)
under e-Committee Special Drive Training and Outreach Programme
(16.02.2025 at Gwalior)
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APPOINTMENT OF HON'BLE SHRI JUSTICE ASHISH SHROTI
AS JUDGE IN THE HIGH COURT OF MADHYA PRADESH

Hon'ble Shri Justice Ashish Shroti was administered oath of
office on 17" February, 2025 as Judge of the High Court of
Madhya Pradesh by Hon'ble the Chief Justice Shri Suresh Kumar
Kait in a brief Swearing-in-Ceremony held in the Conference
Hall of South Block of High Court of Madhya Pradesh at
Jabalpur.

His Lordship was born on 16" November, 1976 at Pachmarhi,
Tehsil Sohagpur, District Hoshangabad. His Lordship's father Shri Uma Shanker
Shroti retired as Joint Director, Agriculture Department, Government of Madhya
Pradesh. After obtaining degrees of B.Sc. (Electronics) from St. Aloysius College,
Jabalpur during 1994-97 and LL.B. from the University Teaching Department, Rani
Durgawati University, Jabalpur during 1997 -2000, joined the law profession on 12"
August, 2000 under the able guidance of Shri V.S. Shroti, Senior Advocate,
practising at High Court, Principal Bench, Jabalpur.

His Lordship was Government Advocate from July 2010 to July 2011. His
Lordship practiced in Civil, Constitutional & Industrial Law and was Counsel for
High Court of M.P., State Legal Services Authority, Indian Council for Medical
Research, Bhopal Memorial Hospital & Research Centre, State Bank of India, Bank
of India, Madhya Pradesh Gramin Bank and M.P. Human Rights Commission.

We on behalf of JOTI Journal, wish His Lordship a happy and
successful tenure.
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HON'BLE SMT. JUSTICE SUNITA YADAYV DEMITS OFFICE

Hon'ble Smt. Justice Sunita Yadav demitted office on Her
Ladyship's attaining superannuation.

Her Ladyship was born on 13" January, 1963. After
obtaining degrees of B.Sc. and LL.B. from Ravishankar
University, Raipur in 1986, joined M.P. State Judicial Services as
Civil Judge Class-II on 7" September, 1987 at Raipur (then part of
M.P). Her Ladyship was promoted to Higher Judicial Services
on 27" July, 2000. Granted Selection Grade Scale w.e.f 1" August, 2008 and Super
Time Scale w.e.f 1" October, 2016.

Her Ladyship, as Judge of District Judiciary worked in different capacities at

various places like Raipur (now in Chhattisgarh), Satna, Dabra (Gwalior), Bhopal,
Chhatarpur, Gwalior and Morena. Also served as Principal District Judge (formerly
known as District & Sessions Judge) Ashoknagar and Datia. Also held the posts of
Deputy Welfare Commissioner at Bhopal Gas Victims, Bhopal and Executive
Director (Law), Delhi Electricity Regulatory Commission, New Delhi. Was
Principal District Judge, Datia from 3 July, 2017 till elevation.

Her Ladyship took oath as Judge, High Court of Madhya Pradesh on
25" June, 2021.

During Her Ladyship's tenure in the High Court of Madhya Pradesh,
rendered invaluable services as Judge and Member of various Administrative
Committees of the High Court including Governing Council of MPSJA.

We on behalf of JOTI Journal wish Her Ladyship a very happy, healthy
and prosperous life.
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PART — |

OUR LEGENDS

HON’BLE SHRI JUSTICE S.K. JHA
13™ CHIEF JUSTICE, HIGH COURT OF MADHYA PRADESH

In this edition, OUR LEGEND is Hon’ble Shri
» Justice Sushil Kumar Jha, the esteemed Chief Justice of
' 3, Patna High Court, who was appointed as the 13" Chief
v Justice of the Madhya Pradesh High Court.

Born on 15" December, 1931, Justice Jha embarked
on his legal career with dedication and determination. He
was enrolled as an Advocate of the Patna High Court on
14™ August, 1955. With a sharp legal mind and a deep
understanding of civil and writ matters, he quickly made a
name for himself in the legal profession. His expertise and hard work led to his
appointment as Government Pleader on 12" April, 1971.

Justice Jha’s journey in the judiciary began when he was appointed as an
Additional Judge of the Patna High Court on 12" April, 1973. His tenure was
marked by keen legal insight and fair judgments, earning him the position of a
Permanent Judge of the Patna High Court on 31% January, 1975. His capabilities
did not go unnoticed and he was entrusted with greater responsibilities, serving as
the Acting Chief Justice of the Patna High Court from 2" January, 1988 to 30"
April, 1988. Following this, Shri Justice Dipak Kumar Sen was appointed as the
Chief Justice of the Patna High Court.

On 19" October, 1989 Justice Jha was appointed as the Chief Justice of the
Patna High Court. His tenure in this esteemed position was brief, as he was soon
called to serve as the Chief Justice of the Madhya Pradesh High Court. He took his
oath of office on 27" October, 1989 marking the beginning of a new chapter in his
distinguished career.

Justice Jha’s appointment as Chief Justice of the Madhya Pradesh High
Court was a moment of pride and celebration. He was felicitated in a grand ovation
held on 7" November, 1989. During the event, Senior Judge of the Madhya Pradesh
High Court, Shri Justice B.C. Varma, extended a warm welcome, highlighting the
rich traditions and cultural diversity of the State. Justice Varma acknowledged the
significant role played by Chief Justices and different High Courts in shaping the
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judicial landscape of Madhya Pradesh. He expressed confidence that Justice Jha’s
leadership would further strengthen the judiciary and bring lasting contributions to
the legal system.

Justice Jha took over his new role at a time when society was undergoing
rapid transformations and the judiciary was expected to uphold stability and the rule
of law. He recognized the immense responsibility that came with his position,
stating:

“The confidence of the people in the judiciary has to be maintained
at all costs, as it is this confidence which goes a long way in
accelerating the progress of the State.”

His words resonated with the legal community, as he emphasized the
indispensable relationship between the Bench and the Bar. Justice Jha firmly
believed that the judiciary could not function effectively without the cooperation of
the legal fraternity. In his ovation reply, he stated:

“The two wings of the judiciary are equally important — the Bench
and the Bar. But for the co-operation of the Bar, the Bench cannot
function smoothly and without the courtesy being extended to the
Bar, the Bench is bound to collapse.”

Justice Sushil Kumar Jha’s journey from a young Advocate to the
Chief Justice of two esteemed High Courts is a testament to his dedication, legal
brilliance and unwavering commitment to justice. His career was shaped by
integrity, fairness and an unrelenting pursuit of legal excellence. He carried forward
the legacy of his father, Late Shri Laxmikant Jha, who had also served as the Chief
Justice of Patna High Court.

In his concluding remarks at the ovation, Justice Jha humbly stated:

“I'shall discharge my duties without ambition, envy or revenge, with
no desire for self-aggrandizement. For the time being, | shall rest at
that, leaving it to you all to judge my performance in due course.”

Justice Jha’s remarkable journey serves as an inspiration to the legal
fraternity. His contributions to the judiciary, his commitment to justice and his
emphasis on cordial relationships between the Bench and the Bar will always be
remembered as a guiding light for future generations of legal professionals. His
Lordship passed away on 16" December, 1993, leaving behind a legacy of fairness
and judicial excellence that continues to inspire the legal community.

JOTI JOURNAL - FEBRUARY 2025 — PART 1 10



DYNAMIC ROLE OF DISTRICT JUDICIARY AS
CUSTODIAN OF FUNDAMENTAL RIGHTS

Good morning and Namaskar,

It's a great privilege to be here again. As the convenor of the programme
mentioned, | was here in 2021.

Hon’ble Shri Justice Suresh Kumar Kait, Chief Justice of the High Court of
Madhya Pradesh, Hon’ble Justice Dharmadhikari, Chairman of the Governing
Council of this Academy, Sisters and Brothers of the Madhya Pradesh High Court,
Director of Judicial Academy, District Judges and Civil Judges, who are physically
present, as well as those who have joined online.

Since 2004, | have been a regular visitor to various Judicial Academies. |
remember that in 2004, | addressed not exactly a Judicial Academy, but in those
days, Maharashtra had a Judicial Officers Training Institute in Nagpur. When | was
posted at the Nagpur Bench, | had my first opportunity to interact with Judicial
officers of the State and addressed them on a particular topic. Thereafter, | have
regularly visited Judicial Academies in Maharashtra, Karnataka, some other States
and the National Judicial Academy.

| started my practice in the District Court in 1983. My father was a District
Court practitioner. After two years, | shifted to the High Court and therefore, | have
witnessed the transformation of the Judiciary over the years. The Judiciary has
undergone a significant transition. 1983 was a long time ago — more than 42 years
back. There are two major transitions that | have noticed, which | must share with
you.

The first transition is that the Judiciary has become more inclusive. Young
Lawyers from all castes and religions have started joining the Judiciary. One very
important change | have observed is the increasing number of women judges. When
we initiate the process of appointing Civil Judges, almost all States now, have more
than 50% women among Civil Judges. This is a remarkable change. Two years ago,
| addressed 300 Judicial Officers at the Bihar State Judicial Academy and about
60% of them were women.

! Text of the address delivered by Hon’ble Shri Justice Abhay S. Oka, Judge, Supreme Court of
India, in the Academy on the subject, “Dynamic Role of District Judiciary as Custodians of
fundamental rights” at the inaugural event of the Conference of Principal District & Sessions Judges
on 18" January, 2025.
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The second transition is that Judges now receive a much better pay scale and
perks. 1 remember that when | started practicing, even a District Judge could not
afford to buy a two-wheeler. Today, things have changed completely for the
Judiciary.

A few days ago, | was in a meeting with senior 1AS officers and Secretaries
of the Government of India for the selection of Tribunal Members. After our work
was over, we were having tea and one of the senior Secretaries of the Government
of India raised an issue. He said, "sir, | want to raise one point.” | asked, "what is
the issue?" He said, "A young lawyer who enters the Judiciary at the age of 26 or
27 receives a take-home salary of around Rs.93,000 or Rs.94,000 after deducting
income tax, in addition to perks such as a driver’s allowance, education allowance
for children, free accommodation, petrol reimbursement and medical
reimbursement. Meanwhile, a newly joined 1AS or IPS officer has a pay package
of only Rs.79,000 to Rs. 80,000 despite undergoing rigorous training and facing
tough civil service examinations. Why this disparity?”

My response was that Judges play a completely different role. You cannot
compare the role of a Judge with that of a civil servant. This change is for the better.

As Chief Justice of the Karnataka High Court, | used to receive requests from
Judicial officers seeking permission to acquire vehicles. | was astonished. Of
course, in Karnataka, Judicial officers have access to a credit society that provides
vehicle loans at very low interest rates. | was happy to see applications from Civil
Judges and senior Civil Judges requesting permission to buy cars. This is a
significant transition.

In 1983, when | entered the Judiciary, no one was in a position to buy a
two-wheeler. Today, this has changed for the better. With better pay scales and
improved perks, a greater responsibility is placed upon us. Since we no longer have
complaints about our salaries and facilities, we are expected to deliver better quality
justice. That is the minimum expectation from us.

Today's topic is an interesting one: The Dynamic Role of the District
Judiciary as Custodians of Fundamental Rights.

Recently, we celebrated a significant event; the acceptance of the final draft
of the Constitution 75 years ago, on November 26, 1949. | was invited to address
law students and Judicial Officers on this topic.

When | became a Judge of the Bombay High Court, | realized that the real
Judiciary in our country is our trial and District Judiciary. As | grew older as a
Judge, | felt that we were neglecting our District Judiciary.
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For those who follow judgments of the Bombay High Court, you may
remember that Chief Justice Mohit Shah constituted a Special Bench, which |
presided over for five years. That Bench dealt with infrastructure in trial and district
courts. We passed several orders, including directions for providing security to
judges, among others. These orders ran into hundreds of pages.

In 2006, | presided over regular second appeals under Section 100 of CPC.
With the help of an organization and one of the Registrars, we conducted a study
on how civil suits travel through the Judicial system. The study, though broad and
conducted without modern digital tools, revealed that:

e After a judgment is passed by the District Court in an appeal u/s

96, only 70% of litigants proceedes to the High Court by way of
a second appeal.

e After the second appeal is decided, only 60% of litigants take their

case to the Supreme Court.

In other words, 30% of litigants accepted the District Court's decision as final.
They may have done so due to financial constraints or other reasons, but the fact
remains that, even then, a significant percentage of litigants did not pursue their
cases further.

When | was posted in Karnataka as Chief Justice, | took my oath during the
vacation. My first administrative order was that in the Karnataka Judiciary, no court
should be referred to as a “lower court” or “subordinate court.”

Although Chapter 6 of Part VI of the Constitution is titled “Subordinate
Courts”, I issued an order stating that in Karnataka:

® No judge should be referred to as a “Lower Court” Judge.

e Instead of “Lower Court Record (LCR)”, we should use “Trial

Court Record.”
e Instead of “Subordinate Courts”, we should use “Trial Courts” or
“District Courts.”

This is important because every court, from the Supreme Court to the civil
court, exists because of the Constitution of India.

It is incorrect to label only the Supreme Court and High Courts as
“Constitutional Courts.” The Constitution provides the foundation for Civil Courts,
District Courts and Sessions Courts.

| have emphasized in many Judicial Academies that District Courts are also
Constitutional Courts because they derive their authority from the Constitution,
effective from 26™ January, 1950.
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Even in the Supreme Court, | passed a Judicial Order to discontinue the term
LCR (Lower Court Record) and replace it with TCR (Trial Court Record).

A crucial question we must ask ourselves is:

Have we fulfilled the expectations of the common man from the
judiciary in independent India?

My personal view, which I have shared on various platforms, is that we have not.

| have stated on various platforms that we have not been able to fulfill the
expectations of the common man from the Judiciary in Independent India. The
Judiciary, established under the Constitution, has not always addressed the
concerns of the common people effectively. One of the mistakes we committed,
this is my personal view and may not be correct, is that when discussing the
Judiciary or Justice Delivery System, we primarily focused on High Courts and the
Supreme Court. We never seriously discussed our Trial and District Judiciary,
which was a significant oversight. Consequently, over the past 75 years, our Trial
and District Judiciary have faced neglect. As the Chief Justice rightly pointed out,
these are the courts of the common man. The common man has to approach these
courts for justice.

| often cite an example under the Indian Succession Act, which provides for
the grant of a succession certificate. A common person, such as a woman who has
lost her husband, may need access to her deceased husband’s pension or bank
account. To do so, she must approach a Civil Court to obtain a succession
certificate. This is a type of litigation where there is no alternative but to seek
Judicial intervention. Several similar instances highlight the significance of Trial
and District Courts in delivering justice to the common man. Therefore, the
common man has great expectations from our Civil Courts and District & Sessions
Courts, believing they will provide justice.

In the context of the Constitution and Fundamental Rights, all of us,
especially Judges, must understand the ethos of our Constitution. Article 51A, a
newly introduced provision, explicitly states that it is the duty of every citizen of
India to respect not only the Constitution but also its ideals. The scheme of the
Constitution mandates that we not only respect but also follow these ideals. To
comprehend these ideals, one need not read the entire Constitution; the Preamble
itself is sufficient. It encapsulates four fundamental ideals: justice, liberty, equality
and fraternity. Additionally, two significant terms appear in the Preamble —
Socialist and Democratic Republic. Later, the word "secular” was added, making
socialism and secularism two of the most critical principles in our Constitution.
While secularism is a part of the Constitution’s basic structure, all these ideals;
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secularism, socialism, justice, liberty, equality and fraternity form the foundation
of our legal framework.

When we speak of liberty and justice, we must also consider Fundamental
Rights. Today, the right to justice can be considered an implicit part of Article 21,
which guarantees the right to life with dignity. The right to justice is not limited to
cases involving offences; even victims have the right to justice. Therefore, these
constitutional ideals must be respected and implemented by Judges in their role as
custodians of justice.

We are currently in an era where technology plays a crucial role in the Judicial
system. The National Judicial Data Grid is one of the best developments in this
regard. It provides real-time access to Judicial data, reminding us daily of the
challenges ahead. This morning, | reviewed the National Judicial Data Grid for
District Judiciary cases in Madhya Pradesh. The total pendency stands at
approximately 20,32,854 cases, with around 49,000 civil cases and 16 lakh criminal
cases, four times the number of civil cases. A concerning aspect is that about 133%
of cases are undated, which I will discuss later. Additionally, 18% of cases are more
than five years old. However, this percentage is much lower in Madhya Pradesh
compared to States like Maharashtra and Uttar Pradesh, where the backlog of cases
older than five years is significantly higher.

Examining these figures from the National Judicial Data Grid, clarifies the
challenges we face. As custodians of fundamental rights, our foremost duty arises
from Article 14, which ensures equality before the law. One realization | have had
during my 21 years as a Judge of a constitutional court and 20 years as a lawyer is
that we have not been able to set our priorities correctly. Should priority be given
to commercial cases, arbitration cases or cases concerning the common man, such
as those before Judicial Magistrates or Civil Judges? We have failed to establish a
clear framework for prioritizing cases. | must take responsibility for not enabling
our trial and district judiciary to set their priorities effectively.

As Judges of the Constitutional Courts, we often order lower courts to decide
cases within a specific timeframe — six months, nine months or a year — without
fully understanding the backlog they face. For instance, while rejecting a bail
application in the Bombay High Court, we would sometimes direct the Sessions
Court to decide the case within six months, even though charges had not yet been
framed. Later, when | examined the case data, | realized that while higher courts
prioritized newly filed cases, older cases remained unresolved, leading to a skewed
perception of justice.

This practice has contributed to the public's belief that those who can afford
to approach higher courts receive preferential treatment. Fortunately, | had the
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opportunity to contribute to a Constitution Bench judgment where | explicitly
addressed this issue. It is imperative that we, as Judges, set our priorities right and
ensure that the common man’s access to justice is not compromised.

| have stated that prioritization of cases should be done only in exceptional
and very rare cases. When there is a long queue of litigants waiting for justice, we
cannot arbitrarily pick one case just because the litigant has approached the
Supreme Court, engaged a successful lawyer and obtained an order. Recognizing
this concern, the Supreme Court has put an end to such practices, primarily based
on Article 14, which mandates that every litigant must be treated equally. We
cannot prioritize cases simply because they involve commercial disputes. | have
my own reservations about prioritizing commercial cases in a country like India,
where the poor have a greater need for justice. | have voiced this concern in several
judicial orders during my tenure in the Bombay High Court and Karnataka High
Court.

It is essential to set our priorities correctly. The fundamental rule should be
that seniority is respected — older cases must be given priority. This approach aligns
with Article 14, which protects citizens from arbitrary decision-making. However,
within this framework, we must also categorize cases that require urgent attention.
Some Statutes, such as the Negotiable Instruments Act, impose an outer limit for
resolving complaints. Similarly, matrimonial legislations like the Hindu Marriage
Act prescribe time limits that courts must adhere to. Apart from these statutory
obligations, we must identify priority areas based on their broader impact on the
judicial system and society.

One such category that has significantly burdened the Judiciary is the rise of
matrimonial disputes. Sitting in the Supreme Court, | have handled numerous
transfer petitions and | have observed a disturbing trend — one matrimonial dispute
often gives rise to four or five additional cases at the grassroots level. These include
proceedings for divorce or restitution of conjugal rights (sometimes both),
complaints u/s 498A of the IPC, claims for maintenance u/s 125 of the CrPC, cases
u/s 12 of the Domestic Violence Act and even prosecutions under the Information
Technology Act based on exchanged WhatsApp messages. The impact of a single
matrimonial dispute is extensive, leading to multiple revisions, appeals, writ
petitions u/s 482 and 227 of the CrPC and ultimately, a series of cases reaching the
Supreme Court or High Courts. This category of litigation has the potential to
overwhelm the Judiciary.

Given its wide-ranging consequences, matrimonial litigation should be
treated as a priority area. A single dispute can affect three families — the husband
and wife (along with their child, if any), the wife’s family and the husband’s family.
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The worst sufferer is often the child. Therefore, courts should not only prioritize
these cases but also make every effort to resolve them at the earliest stage. In my
experience, the best time to settle a matrimonial dispute is at the initial stage, when
a fresh case is filed — whether u/s 498A, a maintenance petition, or domestic
violence proceedings. If Judges intervene early, refer the case to mediation or
attempt reconciliation, it can prevent prolonged litigation. However, as time passes,
emotions harden and the dispute becomes a battle of revenge, making settlement
difficult. In the Supreme Court, we have the advantage that litigants recognize they
have reached the final forum, which often compels them to compromise.
Nevertheless, early intervention at the trial court level remains the most effective
approach.

Another critical priority area is criminal litigation, particularly cases where
the accused is in jail. It is well established that bail matters and Criminal Trials
involving under trials require immediate attention. Additionally, statutory timelines
u/s 12 of the Domestic Violence Act and Section 138 of the Negotiable Instruments
Act must be strictly adhered to. | have communicated to the Chairperson of the Law
Commission that an amendment to the Negotiable Instruments Act has significantly
burdened the Judiciary. In any metropolitan city, Magistrates’ courts handle a
caseload where nearly 50% of cases fall under the Negotiable Instruments Act. A
fundamentally civil wrong, cheque dishonor, has been converted into a criminal
offence, imposing an enormous workload on criminal courts. The legislative intent
behind this amendment was likely to protect commerce, ensuring that dishonoured
cheques do not disrupt business transactions. However, these cases also present
substantial opportunities for settlement, which Judicial Magistrates should actively
encourage rather than merely conducting trials.

Another pressing concern is the backlog of criminal trials and bail
applications. During my tenure in the Bombay High Court, | presided over
numerous criminal appeals and bail matters. After moving to the Supreme Court, |
continue to deal with criminal cases, which constitute nearly 50% of my caseload.
One particularly troubling issue is the acquittal of individuals who have already
spent long years in jail. | recall a session in the Bombay High Court where, in a
single sitting, we granted acquittals in 11 or 12 cases where the accused had spent
12 to 15 years in prison. In these cases, there was no evidence — these were not even
cases of “benefit of doubt.” This problem persists in the Supreme Court as well. In
one case, the High Court had reduced a death sentence to life imprisonment, but on
review, the Supreme Court had to acquit the accused entirely due to a complete lack
of evidence.
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Such instances are deeply concerning. If an innocent person has spent 12 to
15 years in jail due to wrongful conviction, what recourse does he have? His entire
life is ruined, his family suffers and he faces social stigma that affects even the
marriage prospects of his children. The legal principle in India, except in special
Statutes, is that there is a presumption of innocence until proven guilty. If wrongful
convictions continue at this scale, a day may come when litigants demand
compensation from the State for wrongful incarceration. As a Judiciary, we must
be mindful of this possibility and ensure that justice is swift, fair and does not result
in such irreversible damage to individuals’ lives.

The other day, | visited a Judicial Academy for an interactive session with a
batch of directly appointed District Judges. During our discussion on handling
criminal cases, | posed a question to a newly appointed Judicial Officer, a graduate
from one of the National Law Schools, with an impressive academic record. | asked
him what his primary role would be when presiding over a criminal trial as a
Sessions Judge. His immediate response was that his duty was to decide whether
the accused before him had committed the offence. He used the phrase, “I am called
upon to decide.” I pointed out that this approach needed to change.

When sitting in criminal jurisdiction, our role as Judges is not to determine,
based on our perceptions, whether the accused has committed an offence. That is
not our function. Instead, our duty is to examine the evidence on record, assess its
credibility and decide whether the prosecution has established the guilt of the
accused beyond a reasonable doubt. We do not engage in hypothetical reasoning
about whether the accused might have committed the crime. Our judgments must
be based purely on legal evidence, assessed within the framework of the law. If the
evidence proves guilt beyond a reasonable doubt, we must convict and impose an
appropriate sentence. However, if we start speculating — thinking, for instance, that
witnesses have turned hostile but the accused must have committed the crime —we
risk engaging in what I call “moral conviction.” In one of my judgments, I
categorically stated that moral convictions are impermissible in Judicial
proceedings. Judges must confine themselves strictly to the legal parameters of
determining guilt and nothing beyond that.

During the same session, | discussed bail jurisprudence with the Judges by
presenting hypothetical cases. A short note was prepared and circulated in advance.
One of the younger Sessions Judges remarked that he would deny bail in a
particular case. When I asked for his reasoning, he responded, “this man is very
influential and | am sure that all the witnesses will turn hostile. At the very least, |
will ensure that he remains in jail for a few years before he eventually gets out.” I
immediately pointed out that this approach was entirely incorrect. Judges must
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understand why undertrials are detained in prison. The law on bail is well-settled
with clear parameters laid down by the Supreme Court and High Courts, beginning
with the famous verdict of Justice Krishna lyer.

When dealing with bail applications, extraneous considerations must not
influence decisions. If, based on legal principles, a person is entitled to bail, it is
the Judge’s duty to grant it. Denying bail for irrelevant reasons amounts to a
violation of the fundamental right under Article 21. There is a misconception that
some Judges are "liberal™ in granting bail, but I strongly disapprove of this
characterization. There is no such thing as a liberal approach to bail — there is only
a legal approach. The correct perspective should be that a judge strictly follows the
law laid down by the Supreme Court and High Courts when adjudicating bail
matters.

Today, particularly in a vast State like Madhya Pradesh, the pendency of
cases before Judicial Magistrates is overwhelming. Magistrates do not only handle
criminal trials but also cases u/s 125 CrPC (maintenance), Domestic Violence Act
cases and many other categories of litigation. As a result, we have a situation where
charge sheets are filed for offences triable by Magistrates, involving 25 to 35
witnesses and yet accused persons are unable to secure bail even from the
High Court. They are forced to approach the Supreme Court.

When discussing constitutional obligations, we must not assume that
enforcing Article 21 is solely the responsibility of Supreme Court and High Court
Judges. The enforcement of fundamental rights begins at the level of Magistrates
and Sessions Judges. Trial Court Judges have the primary responsibility of ensuring
that fundamental rights are upheld. They conduct trials and must do so in a fair
manner — ensuring that the prosecution has a full opportunity to present its
evidence, while also safeguarding the rights of the defense. Conducting a trial in a
fair manner is an implicit requirement under Article 21. It is in Trial Courts — the
courts of Magistrates and District Judges — that the most valuable constitutional
rights are given effect.

| always encourage young Judicial Officers to read the debates of the
Constituent Assembly, particularly the discussions on fundamental rights. These
debates provide insight into why fundamental rights were considered essential.
Dr. Ambedkar, in particular, made a compelling case for their necessity. Judges
must internalize this understanding to appreciate the weight of their responsibility
in enforcing these rights.

Our country has a proud tradition of conducting fair trials, even in the most
serious cases. A striking example is the trial of Ajmal Kasab, where the Bombay
High Court appointed a highly competent criminal lawyer as an amicus curiae to
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ensure that he received a fair trial. This commitment to fairness distinguishes our
legal system from those of other countries. While some nations are praised for their
efficiency in disposing of commercial and arbitration matters, their criminal justice
systems lack the fundamental principles of a fair trial. In some jurisdictions, a police
allegation is virtually accepted as gospel truth by the courts. India, however,
upholds a higher standard — one that ensures justice is not only done but is seen to
be done. This is a principle we must continue to uphold.

Our country upholds the principle of a fair trial, which is a constitutional
concept. It is essential to remember that a fair trial must be fair not only to the
accused but also to the prosecution. When we sit in Court, we are dealing with an
offence that has been committed, meaning there is a victim or in cases of murder,
legal representatives of the victim. Our duty as Judges is to enforce the law,
ensuring justice is done not just for the accused but also for society. If there is no
evidence, it is our duty to acquit the accused, but if legally permissible evidence
proves guilt, we must ensure the accused is adequately punished. The rights of
society are also involved, and therefore, we must exercise caution while conducting
trials.

One critical area | have emphasized in Judicial Academies is the recording of
Statements u/s 313 of the CrPC. | have observed numerous cases in High Courts
and the Supreme Court where judges commit errors in this regard. The purpose of
Section 313 statement is to ensure that every circumstance appearing in evidence
against the accused is put before him in a language he understands. Many accused
individuals may not comprehend the language of the court, particularly if they come
from another State. This step is one of the most important aspects of a trial and
cannot be neglected. | have seen cases where, after 20 years, while sitting in the
Supreme Court or High Court, we find that key aspects of a witness's testimony —
on which the conviction was based — were never put to the accused. At that stage,
this defect, although it goes to the root of the matter, becomes difficult to remedy.
After such a long period, we cannot simply remand the case and ask the accused to
answer circumstances related to an incident that happened 25 years ago. Such
inadvertent mistakes, often committed due to pressure, lead to acquittals and
undermine justice. Victims have a fundamental right to ensure justice is done, just
as the accused has the fundamental right to a fair trial.

Another important function of Principal District Judges (PDJs) is conducting
jail visits. Effective jail visits provide invaluable learning experiences. As
Chairperson of the Maharashtra Legal Services Authority, | made it a point to visit
all central prisons. Initially, I announced my visits a few days or a week in advance.
However, | soon realized this was a mistake because authorities had time to prepare

JOTI JOURNAL - FEBRUARY 2025 — PART 1 20



and conceal irregularities. To address this, | adopted a different approach —
conducting surprise visits with only two to three hours notice. This led to eye-
opening experiences. In one prominent jail, where many freedom fighters,
including Mahatma Gandbhi, had been detained, the inmates operated a radio station.
During my visit, they invited me for an interview, which I accepted. As | toured the
facility, a life convict — who had interviewed me earlier — began following me
despite repeated warnings from jail officers to stay back. Realizing he had
something important to say, | asked the jail superintendent to bring him forward.
To my surprise, he made a single statement: "Sir, the jail officer walking with you
on your right is the most corrupt officer here." Upon making discreet inquiries, |
found his claim to be true. Such revelations highlight the significance of jail visits.
Lawyers assigned to visit jails for legal aid are responsible for filing bail
applications and providing legal assistance to inmates. However, the effectiveness
of this legal aid can only be gauged through direct observation. A recent judicial
Bench, headed by Justice G.W., rightly observed that while providing legal aid to
the poor is our duty, the legal aid itself should not be poor in quality. | have
expressed the same sentiment differently, stating that if there is a Constitutional
Right to legal aid, it must be quality legal aid. Today, we face a scenario where
lawyers, particularly in legal aid cases, often do not cross-examine witnesses at all.
Therefore, | urge PDJs to actively participate in legal aid oversight. They should
take their District Legal Services Authority officials on surprise visits to jails to
assess the effectiveness of legal aid. Only through such initiatives we can ensure
that inmates receive the legal support they are entitled to under the Constitution.

Moving to the broader role of PDJs, | particularly enjoy addressing newly
appointed Civil Judges. Judicial Academies in Maharashtra and Karnataka have
standing instructions to inform me when a new batch arrives so that | can interact
with them. One common grievance among Junior Judges is that their PDJs do not
treat them well, refuse to give them appointments and fail to treat them with dignity.
My response to them is always different. | tell them that | have spent 21 years in
the Judiciary and throughout my career, | have learned not only from great Judges
but also from observing negative examples — how one should not behave. I advise
young Judges, particularly those in their mid-20s, to remember how they were
treated by their PDJs so that when they eventually become PDJs themselves, they
do not repeat those mistakes.

It is crucial to understand that all Judges, whether of civil courts, district
courts or Constitutional Courts, belong to the same Judicial System. No Judge
should be addressed as a Judge of a "lower" or “subordinate” court. The only
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difference between a PDJ and a newly appointed Civil Judge is seniority. A PDJ
has gained experience over time, but he is not a "superior officer.” Instead, he is the
head of a Judicial family. A PDJ should foster open dialogue with junior Judges,
acting as their guide and mentor. He is the eyes and ears of the High Court, as
complaints against civil or Sessions Judges ultimately rely on his assessments.
Therefore, it is crucial that the PDJ functions as a true head of the Judicial family,
maintaining cordial relationships with all Judges in his district. If this happens,
Judicial performance will improve significantly and there will be no reason for
junior Judges to feel mistreated.

| recall advice from a retired and highly respected Judge of the Bombay High
Court, whom | approached for guidance after | was appointed a Judge.
Transitioning from a lawyer to a Judge is challenging and his counsel stayed with
me. He emphasized that in different States, Judges responsible for administrative
oversight are known as Guardian Judges or Administrative Judges, but their duties
remain the same. His advice was simple yet profound — whenever visiting a District
or Taluka Court, if the PDJ or any Senior Judge invites you for tea or breakfast at
his home, never refuse. This gesture holds immense value. Firstly, for the hosting
Judge, it is a great honour to receive a sitting High Court Judge. Secondly, such
visits allow one to observe the lifestyle, culture and circumstances of fellow Judges.
This knowledge can be invaluable in identifying whether any intervention or
counseling is needed.

| extend this advice to PDJs; when visiting Taluka Courts, never hesitate to
accept invitations from Judicial Officers, whether they are District Judges, Senior
Civil Judges or Civil Judges. Visiting their homes fosters a bond of mutual respect
and camaraderie. It also allows PDJs to understand the personal and professional
environment of the Judges under their jurisdiction. Such interactions create a sense
of unity, ensuring that Judicial Officers feel supported and valued within the
system. A strong, supportive Judicial network ultimately enhances the efficiency
and integrity of the Judiciary.

One more word of caution — now that more than 50% of our Civil Judges are
women, it is our responsibility to ensure that they are treated with the utmost
respect. We must recognize the unique challenges they face. For example, when |
was a Member of the Governing Council of the Maharashtra Judicial Academy, we
observed that nearly half of the new Civil Judges were women. As a result, we
amended our rules to allow a woman officer with a young child to have her mother
or mother-in-law stay with her in the Judicial Academy to assist with childcare.
While women Judicial Officers are equal in every sense, we must acknowledge that
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societal expectations often place additional burdens on them, requiring them to
manage both their professional duties and household responsibilities. This reality
must be kept in mind to create a more supportive working environment.

Another critical function of Principal District Judges (PDJs) is their role as
Chairpersons of the District Legal Services Authority. One of the most neglected
areas in our legal system is legal literacy. During my tenure as Chairperson of the
Maharashtra Legal Services Authority, | organized three legal awareness
campaigns in some of the most backward regions — one in the Naxal-dominated
area of Chandrapur district, one in a remote location in Marathwada and another in
the Konkan region. My experience as a lawyer working with an NGO, which had
adopted villages in a remote part of Maharashtra dominated by Scheduled Tribe
populations, showed me the urgent need for legal awareness.

When we discuss the misuse of laws, such as Section 498A of the IPC or the
SC/ST (Prevention of Atrocities) Act, we must recognize that our greatest challenge
is not just handling false cases but addressing the silent suffering of those who
genuinely need justice. Even 75 years after the Constitution came into force, a
significant section of our society continues to suffer injustice in silence due to social
and economic backwardness. Legal awareness campaigns are necessary because
many victims do not even know that they have legal remedies available. For
example, in my early years as a lawyer in the late 1980s and early 1990s, 1 visited
villages every Sunday as part of an NGO initiative and found that many tribal
individuals were subjected to crimes under the SC/ST Act but were unaware that
such offences were punishable under the law. This gap in awareness is a significant
drawback in our legal system. While we discuss the problem of docket exclusion,
the only way to bridge this gap is for Legal Services Authorities to actively conduct
legal literacy campaigns.

Laws like the Domestic Violence Act were enacted primarily for women in
villages who live in oppressive conditions. However, if they are unaware of their
rights or lack access to legal aid, these laws serve little purpose. This is where PDJs,
along with all of us in the Judiciary, must focus our efforts. Legal literacy is an
essential aspect of the Legal Services Authorities” mandate and must be treated with
the seriousness it deserves.

Another crucial issue is the Supreme Court’s Action Plan for disposing of old
cases, which we are actively monitoring. The objective is to clear cases that have
been pending for 20 to 25 years. PDJs are responsible for implementing this action
plan and we receive regular reports for monitoring. However, it is important to
emphasize that this plan is not meant to encourage hurried trials or unjust denials
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of adjournments. The goal is to prioritize older cases while ensuring that they are
disposed of in accordance with the law. It should not be misunderstood as a
directive to deny reasonable requests for adjournments.

During a recent visit to a State Judicial Academy, | interacted with Judges
who shared instances where adjournments were denied, even in cases where a party
was genuinely unwell, simply because of the Supreme Court’s Action Plan. This is
not the intended outcome. Judges should not fear penalties for minor deviations
from the Plan. The ultimate aim is to enhance the public image of our Judiciary by
demonstrating that we are committed to delivering justice in long-pending cases.
We must be mindful that many litigants in these decade-old cases have been waiting
with great hope for justice. Our efforts should be directed toward ensuring that these
cases are resolved fairly and efficiently.

Before concluding, | want to share my perspective on how we can improve
the Judiciary’s image. As Chief Justice of the Karnataka High Court, I visited
almost every district and engaged in direct interactions with Judicial Officers. My
approach was simple — I ensured that the Registrar General and PDJ waited outside
while | had one-on-one discussions with Judicial Officers alongside the
Administrative Judge of the District. Similarly, during my tenure as Chairperson of
the Legal Services Authority, | attended events organized by various NGOs. These
experiences reaffirmed my belief that despite our best efforts, we have not been
able to fully meet the expectations of the common man.

The common citizen still holds the Judiciary in high regard, but over the past
75 years, we have struggled to bridge the gap between expectations and reality.
This is the greatest challenge before us — ensuring that every citizen has confidence
that our legal system will provide quality justice to all and will assist those in need.
Unfortunately, we have not been able to create this assurance on a large scale and
addressing this issue must be our collective priority.

I would like to thank Chief Justice Suresh Kumar Kait for giving me this
opportunity, along with the officers and members of the Judicial Academy.
Although I have rarely met your Chief Justice, | can say that he must be a very
disciplined man because regardless of extreme summer or winter conditions, he
never misses his morning walk for an hour. That is where we used to meet, and that
discipline has always stood out to me. Perhaps that is why | claim to be a disciplined
man myself — just saying in a lighter vein. | sincerely appreciate the opportunity to
address you all, and I thank you once again.
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VARIOUS LEGAL ASPECTS OF MAINTENANCE U/S 144 BNSS

Namita Dwivedi
Assistant Director
MPSJA

Introduction

The recent times have witnessed increased litigation with respect to
maintenance proceedings. It is noteworthy that the Hon’ble Supreme Court in the
case of Rajnesh v. Neha, (2021) 2 SCC 324 has issued comprehensive guidelines
to further streamline the proceedings by incorporating provisions as to disclosure
of assets in the form of affidavits and addressing the issues of overlapping
jurisdictions. It has further highlighted the need to set off the amounts passed in
varied maintenance proceedings. This article attempts to discuss the various aspects
related to maintenance proceedings u/s 144 of BNSS and related issues.

Difference between BNSS and CrPC

With the advent of New Criminal Laws, it is imperative to highlight the
differences between the erstwhile maintenance section i.e. 125 which stands as
section 144 Bharatiya Nagarik Suraksha Sanhita, 2023 (hereinafter referred to as
“BNSS”). The major differences are highlighted below:

e  ‘Grandparents’ were a category of applicants u/s 125 Criminal Procedure
Code, 1973 (herein after referred as CrPC) which was inserted by a Madhya
Pradesh State Amendment i.e. M.P. Act No. 10 of 1998 dated 30.05.1998.
However, the same do not find mention in the main provision. As of today,
there is no State Amendment to Section 144 BNSS hence, they cannot claim
maintenance u/s 144 BNSS. After the enforcement of Bharatiya Nagarik
Suraksha Sanhita, 2023 on 1% July, 2024, if an application for maintenance is
moved by the grand parents then, it shall not be maintainable. Howsoever,
they can take recourse under the Maintenance and Welfare of Parents and
Senior Citizens Act, 2007.

e One of the intents of New Criminal Laws is to use progressive terminologies
which are respectful and sensitive. Hence, keeping in view of the same,
‘Minor’ has been replaced with the word ‘Child’.

e  Section 126 CrPC had not made specific jurisdictional arrangements for
parents. Hence, if parents had to file a maintenance petition they could only
file it where “he”, i.e. the son resided. This was the position until 07.07.2022
when Madhya Pradesh introduced an amendment vide M.P. Act No. 13 of
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2022 and added a clause (d) via which parents could file application from
their place of residence. This was the State Amendment howsoever, the same
has been incorporated in Section 145 of BNSS. Now, a new clause (d) has
been added as “where his father or mother resides”.

Definition of “Legally wedded wife”

One of the crucial considerations in maintenance applications is the definition
of “wife”. Frequently, an objection is raised that the term “wife” includes legally
wedded wife only and what is the status of an applicant claiming to be a “wife”,
who has not undergone the accepted rituals of marriage.

In this context, it is pertinent to mention the case of Chanmuniyav. Virendra
Kumar Singh Kushwaha & anr., 2011 CriLJ 96 (SC) which raised significant
legal questions regarding the presumption of marriage and the entitlement to
maintenance u/s 125 CrPC. A two-Judge Bench requested the Chief Justice of India
to refer key questions to a larger Bench, including:

e  Whether prolonged cohabitation as husband and wife establishes a
presumption of valid marriage?

e Whether strict proof of marriage is necessary for maintenance claims? and

e  Whether customary marriages not fulfilling statutory requirements can entitle
a woman to maintenance u/s 125 CrPC?

The reference remains undecided till date.

Howsoever, the Hon’ble Supreme Court in Kamala & ors. v. M.R. Mohan
Kumar, (2019 ) 11 SCC 491, has reiterated that strict proof of marriage is not a
pre-requisite for claiming maintenance u/s 125 CrPC. The Court observed that
when a man and woman cohabit as husband and wife, a presumption of legal
marriage arises u/s 114 of the Evidence Act, 1872. The Court, while considering
the evidence and material on record, upheld the presumption of a valid marriage
and held that maintenance cannot be denied solely on the ground of lack of strict
proof of marriage.

The judgment also referenced to the case of Dwarika Prasad Satpathy v.
Bidyut Prava Dixit, (1999) 7 SCC 675, where it was held that the standard of proof
of marriage in proceedings u/s 125 CrPC is lower than that required for an offence
u/s 494 IPC. It was noted that Section 125 CrPC does not adjudicate on matrimonial
rights but provides a summary remedy for neglected wives to secure maintenance.
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Additionally, the Supreme Court emphasized a broad and inclusive
interpretation of the term “wife” stating that it should extend to cases where a man
and woman have cohabited as husband and wife for a significant period.

It is equally pertinent to make mention of a leading case of Badshah v.
Urmila Badshah Godse and anr., (2014) 1 SCC 188, wherein the Supreme Court
held that a second wife could claim maintenance u/s 125 CrPC if the husband had
concealed the subsistence of his first marriage. Hence, it can be deciphered that
although the reference in Chanmuniya (Supra) remains unanswered but subsequent
aforementioned judgments indicate that maintenance provisions serve a social
purpose and should be interpreted in a manner that fulfills their intent.

Effect of decree of Conjugal Rights

One of the defences taken by the non-applicants in maintenance proceedings
is that the ‘applicant wife’ has no sufficient reason to live separately and often, in
support of this contention, the non-applicant husband produces a decree of
restitution of conjugal rights. This poses a question as to how to appreciate such
decree?

The recent landmark judgment of Hon’ble the Supreme Court in Rina
Kumari @ Rina Devi @ Reena v. Dinesh Kumar Mahto @ Dinesh Kumar
Mahato, (2025) SCR 462, has provided crucial clarity on the complex relationship
between a decree for restitution of conjugal rights and a wife’s right to maintenance
u/s 125 of CrPC. This case addresses a pivotal legal question; Does a husband's
success in obtaining a decree for restitution of conjugal rights automatically bar a
wife from claiming maintenance if she refuses to return to the matrimonial home?

The Supreme Court held that a decree for restitution of conjugal rights does
not automatically disqualify a wife from claiming maintenance. The Court
emphasized several important aspects:

1.  Independence of Maintenance Proceedings — The Court reaffirmed that
proceedings u/s 125 CrPC and a decree for restitution of conjugal rights are
independent of each other. The Supreme Court held:
“The two proceedings are altogether independent and are not
directly or even indirectly connected, in the sense that
proceedings u/s 125 CrPC do not arise from proceedings for
restitution of conjugal rights.”
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2. Judicial Scrutiny of Refusal — The Court clarified that a wife’s refusal to
return to the matrimonial home cannot be presumed to be without sufficient cause.
The Hon’ble Supreme Court emphasized:
“It would depend on the facts of the individual case and it would have
to be decided on the strength of the material and evidence available
whether the wife still had valid and sufficient reason to refuse to live
with her husband, despite such a decree.”
3. Consideration of Marital Conduct — The case highlights that evidence of
cruelty, neglect and failure by the husband to fulfill marital obligations may provide
sufficient justification for the wife’s refusal to return, thereby not affecting her right
to maintenance. It was held:
“A decree for restitution of conjugal rights secured by a husband
coupled with non-compliance therewith by the wife would not be
determinative straightaway either of her right to maintenance or the
applicability of the disqualification under Section 125(4) CrPC”.
4.  Purpose of Maintenance Laws — The Court underscored that Section 125
CrPC is a welfare provision intended to prevent vagrancy and destitution. A
husband cannot use a restitution decree as a tool to deny his wife maintenance if
she has valid reasons to stay away.

5. Legal Interpretation of ‘Refusal’ — The Supreme Court elaborated:
“Refusal” u/s 125(4) CrPC has a specific legal meaning and is not the
same as simple failure to return to the matrimonial home.”

A wife’s decision to live separately, due to mistreatment, abandonment or
other legitimate concerns, does not automatically disentitle her from maintenance.

The Supreme Court also elaborated on the standard of proof in maintenance
proceedings vis-a-vis civil proceedings. It stated:
e In civil proceedings, the standard of proof is a preponderance of
probabilities.
e In criminal prosecutions, proof beyond a reasonable doubt is required.
e However, the Supreme Court clarified, “We do not think the said principle
can be applied per se to proceedings for maintenance under 125 CrPC by

relying upon a judgment passed by a Civil Court on an application for
restitution of conjugal rights.”
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This case establishes that while a decree for restitution of conjugal rights
may be persuasive, it is not conclusive in determining a wife’s right to maintenance.
The Court categorically held:

“There can be no hard and fast rule in this regard and it must invariably
depend on the distinctive facts and circumstances obtaining in each
particular case.”

Hence, it can be inferred in the light of Rina Kumari (supra) that each case
must be assessed on its own merits, considering the factual matrix and the
justification for the wife’s refusal to return. This judgment also stresses upon the
protective intent of Section 125 CrPC and that wives are not unfairly deprived of
financial support due to procedural civil decrees.

Muslim Women:

In the recent landmark case of Mohd. Abdul Samadv. State of Telangana &
anr., (2025) 2 SCC 49, Hon’ble the Supreme Court has held that Section 125 CrPC
is applicable to all married women including Muslim women. Clarifying the
position of divorced Muslim women in light of the 2019 Act, it has been held that,

“c) Insofar as divorced Muslim women are concerned:

(i) Section 125 of the CrPC applies to all such Muslim women, married
and divorced under the Special Marriage Act in addition to remedies
available under the Special Marriage Act.

(ii) If Muslim women are married and divorced under Muslim law then
Section 125 of the CrPC as well as the provisions of the 1986 Act
are applicable. Option lies with the Muslim divorced women to seek
remedy under either of the two laws or both laws. This is because
the 1986 Act is not in derogation of Section 125 of the CrPC but in
addition to the said provision.

(iii) If Section 125 of the CrPC is also resorted to by a divorced Muslim
woman, as per the definition under the 1986 Act, then any order
passed under the provisions of 1986 Act shall be taken into
consideration under Section 127(3)(b) of the CrPC.

(d) The 1986 Act could be resorted to by a divorced Muslim woman, as
defined under the said Act, by filing an application thereunder which could
be disposed of in accordance with the said enactment.

(e) In case of an illegal divorce as per the provisions of the 2019 Act then,
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(i) relief u/s 5 of the said Act could be availed for seeking subsistence
allowance or, at the option of such a Muslim woman, remedy u/s

125 of the CrPC could also be availed.

(ii) If during the pendency of a petition filed u/s 125 of the CrPC, a
Muslim woman is 'divorced' then she can take recourse u/s 125 of

the CrPC or file a petition under the 2019 Act.

(iii) The provisions of the 2019 Act provide remedy in addition to and

not in derogation of Section 125 of the CrPC.”

Hence, with the advent of the Muslim Women(Protection of Right on

Marriage) Act, 2019 the dilemma posed with regard to the illegely divorced
Muslim women has also been put to rest by clarifying the inclusivity of the divorced
Muslim women u/s 144 BNSS.

Limitation period

As far as Section 125 (3) CrPC is concerned, the Hon’ble Supreme Court in

Shantha v. B.G. Shiva Nanjappa, (2005) 4 SCC 468 therein that the limitation

period of one year provided in the proviso to section 125(3) CrPC is applicable only

with regard to the first execution petition.

With regard to filing successive applications, Hon’ble the High Court of

Madhya Pradesh in the case of Ajab Rao v. Rekha Bai, 2005 (4) MPLJ 579 has

held:

“When the amount of maintenance was not paid during the pendency
of the application under section 125(3) it was not necessary for the
non-applicants to make an application every month. When the Court
was satisfied that after filing of petition the amount has not been paid
and it was not the case that the applicant had paid the amount and is
paying regularly, Court had jurisdiction to order recovery of amount
which had fallen due during the pendency of recovery proceedings.

Once the machinery of law was set in motion for recovery of
arrears for the amount falling due in future till termination, the Court
can always order recovery of the same. A person who is entitled to
maintenance cannot be asked to file fresh application every month
for recovery of maintenance allowance. Where the applicant
persistently evaded payment of maintenance, the action of Magistrate
sentencing him for delay in non-payment of maintenance after
issuing distress warrant is justified. As the provision u/s 125 of the
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Code is a social legislation obstacles have to be overcome and
technicalities ignored in order to implement it. In the case of arrears
of maintenance for several months, Magistrate had jurisdiction to
sentence the applicant to imprisonment.”

Hence, in light of the above, it is not required that for each subsequent claim
falling due, during the pendency of maintenance execution petition, a separate
successive application is required to be filed by the applicant. In addition, the Court
IS not to compute the limitation period of the claims falling due oving to delay in
recovery proceedings caused by the non-applicant.

Requirement of filing affidavits in terms of the law laid down in Rajnesh v.
Neha.

In the recent case of Aditi v Jitendra Sharma, 2024 CriLJ 769 (SC), Hon’ble
the Supreme Court has observed:

“Even after pronouncement of Rajnesh v. Neha,(supra), this Court is
still coming across number of cases decided by the courts below fixing
maintenance, either interim or final, without their being any affidavit
on record filed by the parties. Apparently, the officers concerned have
failed to take notice of the guidelines issued by this Court for
expeditious disposal of cases involving grant of maintenance.”

In this context, it is proper to mention that the affidavits as mentioned in
Rajnesh (supra) in the form of Enclosures I, Il and 1l are to be submitted in the
maintenance proceedings. Questions pertaining to stage of submission, non-
compliance etc. are often posed. To initiate the discussion, it is essential to refer to
Circular No. B/1641/11-2-3/74 dated 03.03.2023 issued by the Hon’ble High Court
of Madhya Pradesh, which outlines various procedural aspects related to the
submission process. This circular provides clarity on multiple dimensions,
including the stage at which affidavits must be submitted.

Regarding the submission of affidavits, the circular specifies:

e The applicant seeking maintenance must file a concise application
accompanied by an affidavit disclosing assets and liabilities, as per the
prescribed format in Annexures-1 and I, as applicable.

e The non-applicant is required to submit a reply along with an affidavit of
disclosure in the prescribed format within a maximum period of four weeks.

Concerning non-compliance, the circular states:
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e |f the affidavit of disclosure of assets and liabilities is not submitted within
the stipulated timeframe, the Court may proceed to decide the application
for maintenance based on the available record.

A QR code is provided herein, which, when scanned, will
direct readers to the full text of the aforementioned circular.

Quantum of maintenance

Although quantum of maintenance strictly varies
from case to case and heavily relies on the factual matrix
of a case but it is noteworthy that the Supreme Court has in
the case of Kalyan Dey Chowdhury v. Rita Dey
Chowdhury Nee Nandy, (2017) 14 SCC 200 has held that 25% of the husband’s
net salary would be just and proper as maintenance to wife.

The Supreme Court also made reference to the case of
Dr..Kulbhushan v.Raj Kumari & anr., AIR 1971 SC 234, wherein similar
position was reiterated. Some of the remarkable observations made by the Court
in the case were:

e That the amount of permanent alimony awarded to the wife must be
befitting the status of the parties and the capacity of the spouse to pay
maintenance.

e That maintenance is always dependant on the factual situation of the case
and the Court would be justified in finding the claim for maintenance
passed on various factors.

Apart this, reference can also be made to Rajnesh (supra) and Bharat Hedge
v. Smt. Saroj Hegde, AIR 2007 Del 197 in which the Delhi High Court has
enumerated various factors to be taken into consideration while deciding the
guantum of maintenance.
Inter-play of permanent alimony u/s 25 of the Hindu Marriage Act, 1955 and
Section 125 of the Criminal Procedure Code

The Hon’ble Supreme Court has in the case of Rakesh Malhotra v. Krishna
Malhotra, (2020) 14 SCC 150, addressed the query that “whether after grant of
permanent alimony u/s 25 of the Act, a prayer can be made before the Magistrate
u/s 125 of the Code for maintenance over and above what has been granted by the
Court while exercising power u/s 25 of the Hindu Marriage Act, 1955.

The relevant extract says that:
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“Section 25(1) of the Act empowers the Court, while passing any
decree, to consider the status of the parties and whether any
arrangement needs to be made in favour of the wife or the husband;
and by way of permanent alimony, an order granting maintenance
can also be passed by the Court.....

Since the Parliament has empowered the Court under Section
25(2) of the Act and kept a remedy intact and made available to the
concerned party seeking modification, the logical sequittor would be
that the remedy so prescribed ought to be exercised rather than
creating multiple channels of remedy seeking maintenance. One can
understand the situation where considering the exigencies of the
situation and urgency in the matter, a wife initially prefers an
application under Section 125 of the Code to secure maintenance in
order to sustain herself. In such matters the wife would certainly be
entitled to have a full-fledged adjudication in the form of any
challenge raised before a Competent Court either under the Act or
similar such enactments. But the reverse cannot be the accepted
norm.”

In Sudeep Chaudhary v. Radha Chaudhary, (1997) 11 SCC 286, the Court
upheld a wife's right to seek maintenance u/s 25 of the Hindu Marriage Act despite
receiving it u/s 125 CrPC. However, in Rakesh Malhotra (supra), since permanent
alimony/maintenance u/s 25 was already granted, Section 125 petition was inferred
to be redundant. Having settled this position, it is pertinent to mention that Rajnesh
v. Neha (supra) provides for setting-off the amount of maintenance given under
different Maintenance Laws.

Applicability of res judicata on Section 125 CrPC applications

The Hon’ble Delhi High Court in the case of Sunita v. Vijay Pal, 2022 SCC
Online Del 2478 has addressed the question, where once a favorable order has
already been passed on merits u/s 125 CrPC, can a subsequent petition be filed u/s
125 CrPC?

The Hon’ble Court held that a petition u/s 125 CrPC will be covered by the
principle of res judicata due to its universal applicability, as proceedings u/s 125
CrPC are quasi-criminal in nature. Once the petition has been adjudicated u/s 125
CrPC favorably by a Court of competent jurisdiction on merits, a subsequent
petition cannot be preferred which arises from the same dispute having similar
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situations, circumstances and grounds as the previously adjudicated issues in the
earlier petition filed u/s 125 CrPC.

As regards to the available remedy when the main petition has been decided
on merits, it has been held:

“The question regarding the recourse available to a person in case
of changed circumstances and alteration sought after an order
granting maintenance u/s 125 CrPC has been passed by a Court of
competent jurisdiction, lies answered under provisions of Section
127 CrPC. In order to avoid re-adjudication of the same issue, the
legislature has enacted Section 127 CrPC to deal with change in
circumstances after passing of an order granting maintenance.”

It can be inferred from this case that once Section 125 CrPC petition is

decided on merits then if subsequently, change of circumstances takes place,
recourse can be made to section 127 CrPC.

Conclusion:

The Hon’ble Supreme Court in the case of Smt. Usha Rani v. Moodudula
Srinivas, 2025 SCC Online SC 225, reaffirmed that the right to maintenance u/s
125 CrPC is not a mere benefit granted to a wife but a legal and moral duty owed
by the husband. This underscores the fundamental principle that maintenance laws
are designed to prevent destitution and ensure the dignity of those who are
financially dependent. Also, the Supreme Court has clarified in the case of Rina
(supra) that procedural technicalities or civil decrees should not be weaponized to
deny legitimate claims for maintenance. The judgments discussed above indicate
that maintenance laws must be interpreted with the objective of securing financial
stability for those entitled to it, ensuring that they are not left without recourse due
to rigid interpretations of legal provisions. This judicial perspective upholds the
essential purpose of Section 125 CrPC as a welfare measure aimed at social justice
and economic security.
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PART — 11

NOTES ON IMPORTANT JUDGMENTS

1. CIVIL PROCEDURE CODE, 1908 — Section 114 and Order 47 Rule 1
Review — In exercise of review jurisdiction, the Court cannot
reappreciate the evidence to arrive at a different conclusion even if two
views are possible — Parties cannot be permitted to reopen the old
arguments for reaching the conclusions under the garb of a review
application — Law pertaining to review explained.

fafaer ufehar wf2dr, 1908 — &RT 114 & Q¥ 47 59 1

gfdeteT — P SAMRAPR BT TN Hd G99 fHdr A=
A R g B oy e ey a6 gAfddeT 98 $R) "Hhar Wl
& QA AT G B — UEHRI B YAfdADd e & uRied § g

Govind Khandelwal v. Suresh Khandelwal and ors.

Order dated 16.04.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Review Petition No. 255 of 2024,
reported in 2024 (4) MPLJ 244 (DB)

Relevant extracts from the order:

It is also settled law that in exercise of review jurisdiction, the Court cannot
re-appreciate the evidence to arrive at a different conclusion even if two views are
possible in a matter.

After discussing a series of decisions on review jurisdiction in Kamlesh
Verma v. Mayawati and ors, (2013) 8 SCC 320, the Apex Court observed that
review proceedings have to be strictly confined to the scope and ambit of Order
XLVII Rule 1, CPC. As long as the point sought to be raised in the review
application has already been dealt with and answered, parties are not entitled to
challenge the impugned judgment only because an alternative view is possible. The
principles for exercising review jurisdiction were succinctly summarized in the

captioned case as below:
“Thus, in view of the above, the following grounds of review are
maintainable as stipulated by the statute:
When the review will be maintainable:
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(i) Discovery of new and important matter or evidence which,

after the exercise of due diligence, was not within knowledge of

the petitioner or could not be produced by him;

(i) Mistake or error apparent on the face of the record,

(iii) Any other sufficient reason.
The words "any other sufficient reason" has been interpreted in Chajju Ram v. Neki
Ram, AIR 1922 PC 112 and approved by this Court in Moran Mar Basselios
Catholicos. v. Most Rev. Mar Poulose Athanasius, 1955 SCR 520 to mean "a
reason sufficient on grounds at least analogous to those specified in the rule™. The
same principles have been reiterated in Union of India v. Sandur Manganese &
Iron Ores Ltd. & ors., (2013) 8 SCC 337.

When the review will not be maintainable: -

(1)  Avrepetition of old and overruled argument is not enough to

reopen concluded adjudications.

(i) Minor mistakes of inconsequential import.

(i) Review proceedings cannot be equated with the original

hearing of the case.

(iv) Review is not maintainable unless the material error,

manifest on the face of the order, undermines its soundness or

results in miscarriage of justice.

(v) Areview is by no means an appeal in disguise whereby an

erroneous decision is re-heard and corrected but lies only for

patent error.

(vi) The mere possibility of two views on the subject cannot be

a ground for review.

(vii) The error apparent on the face of the record should not be

an error which has to be fished out and searched.

(viii) The appreciation of evidence on record is fully within the

domain of the appellate court, it cannot be permitted to be

advanced in the review petition.

(ix) Review is not maintainable when the same relief sought at

the time of arguing the main matter had been negatived.”

In our considered opinion, none of the grounds available for successfully
seeking review as recognized by Order 47 Rule 1 CPC are made out in the present
case. The Apex Court in the case of S. Bhagirathi Amaal v. Palani Roman, (2009)
10 SCC 464 has held that in order to seek review, it has to be demonstrated that the
order suffers from an error contemplated under Order 47 Rule 1 CPC which is
apparent on the face of record and not an error which is to be fished out and

searched. A decision or order cannot be reviewed merely because it is erroneous.
[ J
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2. CIVIL PROCEDURE CODE, 1908 — Section 152 and Order 2 Rule 2
Correction in Judgment/Order — Suit filed for partition and possession
by mentioning khasra No. 265 whereas actual khasra No. was 165 —
Khasra No. 265 was wrongly mentioned — There was no dispute with
regard to identity of the land/property — Documents produced in the suit
also mentions khasra No0.165 — Correction of khasra No. can be effected
u/s 152 CPC - Impugned order of Trial Court rejecting application u/s
152 CPC set aside — Revision allowed.

fafaer wferar <f3ar, 1908 — &RT 152 T4 ¥ 2 99 2

ol / Streer # YUR — @IRT HHID 265 ST §Y fTer SR anfeaen
8g 915 SRR R 1 S9fd afdd GERT HHIG 165 o — TR
FHI® 265 FRY@ES TR T — qfH/Hufa & UgAM & ey A
Pz faag 981 o7 — I< ¥ UG P T SEES W TR HHED
165 BT Soi@ & & — fAfdd Ufshar |fgar & aRT 152 & fia
GO HADH § GUR Har o1 waar @ — Ry <Ired g fafda
Ufshar 3T B €RT 152 & AT YR MG R B BT M@
3T JMUTE fmar T — GRS ATfdl WdR & T |

Butto Bai and anr. v. Dumri and ors.

Order dated 07.02.2024 passed by the High Court of Madhya
Pradesh in Civil Revision No. 256 of 2023, reported in ILR 2024
MP 1888

Relevant extracts from the order:

In the present case, the suit was filed for partition and possession by the
applicants/plaintiffs before the trial Court by mentioning the Khasra No0.265 area
0.30 hectares. It is stated that Khasra N0.265 was wrongly mentioned, as the actual
Khasra number is 165. From perusal of record of the Trial Court, document Exhibit-
P/3 reflects that Khasra N0.165 is mentioned. There is no mention of Khasra
No0.265. According to Exhibit-P/4 which is P-11 Khasra Form there is also mention
of Khasra N0.165 but no mention of Khasra No0.265. Further, from perusal of
paragraph 18 of judgment of trial Court thereis mention of Khasra No0.165. In
paragraph 28 also there is mention that plaintiffs Butto Bai, Pyari Bai and son-
Dumari are entitled in equal shares of Khasra N0.188, 165 and 198. The first
appellate Court also mentioned in paragraph 08 that the land being Khasra No.165
in place of 265. So, considering the documents it is clear that Khasra No. 265 area
0.30 has wrongly been mentioned in place of Khasra No. 165. Therefore, in view
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of above discussion it is clear that there is no dispute of identity of the disputed

land. As per case laws referred to above the Apex Court has held that it can be

rectified under the provision of section 152 or even in under section 151 CPC, if
there is no dispute with regard to identity of disputed land.

Thus, in the considered opinion of this Court in present case due to mistake
occurred on account of accidental slip it has been mentioned in plaint as Khasra
No. 265 in place of Khasra No. 165 and the same was not even taken note of by the
defendants while contesting the suit. In fact, there was no dispute with regard to
identity of land. It has been established in various decisions referred to above that
if there is not dispute of identity of land, then correction of Khasra number can be
effected. Therefore, it is required that necessary correction be made in the plaint,
judgments and decrees of the Trial Court as also of lower appellate Court under
section 152 of CPC.

Consequently, the trial Court committed error of law in not allowing the
application of applicants under section 152 of CPC. Hence, the impugned order of
the Trial Court dated 11.03.2023 is set aside. Let necessary amendment be carried
in the plaint and judgements & decrees of both the courts below.

[ ]

3.  CIVIL PROCEDURE CODE, 1908 — Order 1 Rule 10
Proper/Necessary party — Agreement to sale — Mere agreement to sale
does not confer any title on the person in whose favour the agreement
has been executed — It gives right only to file the suit for specific
performance and any other relief for which he is entitled — On the basis
of agreement to sale, respondent has not acquired any right in the suit
property — The suit was pending between the co-owners of the property
for partition and separate possession and therefore, in that suit
respondent cannot be said to be necessary or proper party.
fafae uftrar wfgar, 1908 — amawr 1 99 10
SR / ewds vEdR — fasa ey — 7= fA$y ey S9 afd
B Dly WA UG o) Bal forde ug # Irgey Feafa far
g — 9% daa RS Igued &1 915 @ $I5 o= oraly, s
fore 9% TR B, @ oY 9% UG HRA BT ARABR Y= BT & —
fasha 3ey @ MR R Yl 7 aig wwufa # 38 AR sifia
Tl far & — 98 W@l & 7y 9o vd gues vy g 919
dfea o 3/ U a1 § gl 31 snavgd T Sfud uEeR g
gl ST HhdT |
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Laxman More (Dead) through LRs. v. Smt. Rani and ors.
Order dated 05.02.2024 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 2350 of 2019, reported in

ILR 2024 MP 1569
Relevant extracts from the order:

As has been admitted by the learned counsel for the respondent 13 no suit for
specific performance and for consequential relief(s) on the basis of said two
unregistered agreements or on the basis of another unregistered agreement alleged
to have been executed on 10.02.2021 by Smt. Rani, Rahul, Rohit, Krishna and
Sachin in favour of respondent 13, has been filed so far. It is well settled that mere
agreement of sale does not confer any title on the person in whose favour the
agreement has been executed and it gives right only for filing the suit for specific
performance and for any other relief for which he is entitled.

In the case of Rajbala Ghiloria v. Ashok Kumar Sethi and anr., 2021 SCC
OnLine Del 4801 it has been held as under:-
“Accordingly, given the fact that the Agreement to Sell was entered
into by the Petitioner herein on 21% March, 2018, post the judgment
in Suraj Lamp (Supra), where in the Supreme Court clearly held that
an unregistered Agreement to Sell cannot be the basis of claiming
ownership, the said Agreement to Sell cannot, in law, be a ground
or the basis forthe impleadment of the Petitioner in a partition suit.

A suit for partition has to be adjudicated between the co-owners of
the property. Since the rights of the Petitioner, if any, are yet to be
determined in the suit for specific performance which is pending
before the Trial Court, the petitioner cannot claim a right to be
impleaded, in the suit for partition. Thus, the Trial Court is not at
fault, in holding that the suit for partition would have to be
adjudicated only between the co-owners.”

In view of the aforesaid, as the respondent 13 has not acquired any right in
the suit property on the basis of the said agreements, therefore, in the present suit
filed by plaintiff/petitioners for partition and separate possession, the respondent
13 cannot be said to be necessary or proper party. However, the respondent 13 is at
liberty to file the suit for specific performance and consequential relief(s), if any,
subject to law of limitation or to avail any other remedy available under the law.

Resultantly, the miscellaneous petition succeeds and is allowed and
impugned order being not sustainable is hereby set aside and the application of the
respondent 13 filed under Order 1 Rule 10 of CPC stands dismissed.
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4.  CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11 and Order 23 Rule 1(3)
(1) Withdrawal of suit — Application under Order 7 Rule 11 was
pending — Plaintiff sought withdrawal of the suit with liberty to file
a fresh suit — If it is found that suit is likely to fail on account of some
formal defect or there are sufficient grounds for allowing plaintiff to
institute a fresh suit, power conferred under Order 23 Rule 1(3) CPC
can be exercised by the court even if application under Order 7 Rule
11 CPC is pending.

(if) Rejection of plaint — Stage — Application under Order 7 Rule 11 CPC
can be decided at any stage of the suit even prior to registration of
plaint or even after issuing summons to defendant and at any time
before conclusion of trial.

ffaer uferar g, 1908 — < 7 199 11 U9 3w 23 19 1(3)

(i) 9 BT I o SIFT — SRy 7 99 11 & Sfaia emmaed
dfed o — a1 AT 918 SRR TR P WAIAT D AT a8 a1
AT AIEdT & — IS I8 urm oar § 5 P shuaiRe Qv @
PR 1€ B IAPB 8 D THIGAT & T I1ST B 747 918 AiRerd
@ e 23 9 1(3) @ iaia e Afdd &1 AT WS §IRT
frar o1 9oar ® wol B fufaa uftear fear @ emewr 7 | 11
P AT AMdET T B |

(i) a& FSR fHar ST — uspw — fifde wftean dfear @ amewr 7
W 11 @ siafa e 9T @ ol W wspe R fAfaf=a fear
ST HHAT §, 0T @ INEHRT @ gd Y I7 gfyariror o |6
SNl XA @ TeErd A 3R e & wwE 9 g e of |

Bhuribai (Smt.) v. Ramratan

Order dated 21.05.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Petition No. 3556 of 2022,
reported in ILR 2024 MP 1814

Relevant extracts from the order:

In Saleem Bhai and ors. v. State of Maharashtra, (2003) 1 SCC 557 it was
held by the Apex Court that an application under Order VII Rule 11 CPC can be
decided at any stage of the suit and that while deciding the same it is the averments
as contained in the plaint which would be germane. The power can be exercised
evenprior to registration of the plaint or even after issuing summons to the
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defendants and at any time before conclusion of the trial. However, it was not held
that if an application under Order VII Rule 11 CPC is filed then the Court ceases to
have jurisdiction to decide any other application till decision of that application. In
Rajpal Singh v. Sunderlal, WP No. 14349 of 2014 decided on 30.03.2016, it was
held by this Court that if an application under Order VII Rule 11 CPC is pending
then application for temporary injunction ought not to be considered prior to
decision of that application since the same goes to the very root of maintainability
of the proceedings. This judgment was in respect of decision of an application for
issuance of temporary injunction and it was held that firstly maintainability of the
suit ought to be considered since prima facie case also includes prima facie
maintainability of the suit. However, it was not held that if application under Order
VIl Rule 11 CPC is filed then application for withdrawal of the suit cannot be
considered.

No provision or judgment has been shown by the learned counsel for the
defendant to substantiate his contention that if an application under Order VI1I Rule
11 CPC is preferred then an application such as one under Order XXIII Rule 1(3)
CPC cannot be considered and decided till decision of application under Order VII
Rule 11 CPC and the suit cannot be permitted to be withdrawn with liberty to file
a fresh suit. If upon filing of the suit any objection is taken by the defendant and it
is submitted that the plaint ought to be rejected and the plaintiff then seeks
withdrawal of the suit with liberty to file a fresh suit even in view of the objection
raised by the defendant, | do not see any prohibition contained any where in the
Code of Civil Procedure for the plaintiff to adopt such acourse. If plaintiff wishes
to withdraw the suit and rectify the mistakes therein and institute a fresh duly
constituted suit then there is no reason why he cannot be permitted to do so and
instead of permitting withdrawal of the suit, the plaint should be rejected.

The application under Order XXII1 Rule 1(3) CPC has to be considered only
in the light of provisions contained therein and if it is found that the suit is likely to
fail on account of some formal defect or there are sufficient grounds for allowing
him to institute a fresh suit the power there under can very well be exercised by the
Court which power would not be arrested or denuded from the Court merely
because of pendency of an application under Order VII Rule 11 CPC. It would be
totally permissible for the trial Court to consider the application for withdrawal
filed by the plaintiff within the four corners of the provisions of Order XXIII Rule
1(3) of CPC.
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5. CRIMINAL PROCEDURE CODE, 1973 — Section 125(4)
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 144
FAMILY COURTS ACT, 1984 — Section 14
Maintenance — Adultery — Proof — Adultery u/s 125(4) CrPC has to be
continuous and liability to prove the same is upon the husband — Wife
can be denied maintenance only when she is actually ‘living in adultery’
at or around the time of filing of application u/s 125 CrPC — No specific
pleading of petitioner/husband in respect of adulterous life of the
respondent/wife —Evidence adduced by the petitioner in this respect is
also lacking — Only on the basis of photographs filed by petititioner, it
cannot be assumed that respondent/wife is living in adultery -
Respondent cannot be barred from claiming maintenance on the ground
of adultery u/s 125(4) CrPC.

que Ufshar wfdr, 1973 — &RT 125(4)

HRAR ARTRS GREM |iedT, 2023 — €RT 144

B R AfefATH, 1984 — GRT 14

RGN — SIR$H — g — <US URhar wfgar & arT 125(4) &
Iafd TIRSH FARaR BT =1y 3R 3 1 &/ &7 IR ufy R 2
— U B HRUMIYY | Had a9 dfrd fHAr S GHar 8 o9 98 TS
yfshar <far o gRT 125 & 3T YR IM9GT & WY AT SHD
MU IRAd H STRAT &1 Siae Add R W8 & — yegeft /ufq &
SIRAT & oiidq @ Gy ¥ el /afd & s fafafdse sifges
TE T — ufd §RT 39 ey # uRga WY H N oW T — dad
TRYHTHAl ERT IRJT BICHTE & AR W I§ SR & 3 I
ol f el SIRaT &1 offled &did &R @ & — gedt & qve
yfshar Gfear & 9RT 125(4) & Siqvid STRAT & MR 9R HROTAIYT &I
AT PR= | BT L} ST FheT |

Ravi Kiran Arigelav. D. Asha

Order dated 12.03.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Revision No. 8 of 2023, reported in
ILR 2024 MP 1697

Relevant extracts from the order:

According to explanation (b) of sub-section (1) of Section 125 of CrPC, term
“wife” includes a woman, who has been divorced by her husband and has not
remarried. From the analysis of the provision and case laws discussed above, it is
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apparent that the adultery u/s 125(4) of CrPC has to be continuous and the liability
to prove the same is upon the husband in order to debar wife from getting
maintenance. The wife can be debarred from getting maintenance on the ground of
“adultery” only whenshe is actually “living in adultery” at or around the time of
application for maintenance u/s 125 of CrPC.

In the instant case, though the petitioner/husband pleaded that the
respondent/wife used to have obscene talk with a man named Chetan Pathak at
night hours on her mobile phone. She was indulged in adultery with Chetan Pathak
and she wanted to reside with him. At current as well, she is residing with him at
Bhopal, but the petitioner Ravi Kiran (DW-1) has not stated anything in his
statement that the respondent is living in adulterous life with Chetan Pathak
continuously. Petitioner even could not dare to ask about the same in the cross-
examination of the respondent/wife (PW-1). It is established law that mere pleading
cannot take place of proof without evidence. Therefore, in absence of evidence, it
IS not proved that the respondent/wife is living in adultery with Chetan Pathak.

On perusal of paragraph 21 of the impugned judgment, it appears that the
respondent has stated that the photographs are not real and on digital platform by
means of Photoshop and other means, photographs can be edited. It has not been
explained by the petitioner that by which mobile phone, by whom and when the
photographs were clicked. Thereafter, evenon being required by the Learned Trial
Court to furnish a certificate u/s 65 B of the Evidence Act, the petitioner failed to
do so. It appears from the exhibits photograph (Ex. D-2 — D-15) that the
photographs were sent by Rashmi Pathak but the petitioner has not examined
Rashmi Pathak in his support. Therefore, on the basis of aforementioned
photographs, it cannot be concluded that the respondent is living in adultery with
Chetan Pathak.

Though, on considering section 14 of Act, 1984, to prove aforementioned
photographs, compliance of certification as required u/s 65-B of the Evidence Act
is not mandatory but in the present case, there is no specific pleading of the
petitioner in respect of adulterous life of the respondent as well as there is lack of
evidence adduced by the petitioner in this respect. Only on the basis of
aforementioned photographs, it cannot be assumed that the respondent is living in
adultery with Chetan Pathak. Therefore, the respondent/wife cannot be barred from
claiming maintenance on the ground of adultery as provided u/s 125(4) of CrPC.
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6. CRIMINAL PROCEDURE CODE, 1973 — Sections 209 and 227
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Sections 232
and 250
(i) Framing of charge — Relevant considerations — Strong suspicion is

sufficient in order to frame a charge and should be based on the
material brought on record by the prosecution — It should not be
based on supposition, suspicions and conjectures.

(i1) Application for discharge — Duty of Court — At the stage of deciding
such application, defence case or material, if produced at all by the
accused, cannot be looked into — Only the probative value of the
material has to be looked into and the Court is not expected to go
deep into the matter to hold a mini trial — Court has to proceed with
an assumption that materials brought on record by prosecution are
true.

(iii) Criminal conspiracy — Ingredients — Sine qua non for offence of
criminal conspiracy is an agreement to commit offence — Conspiracy
is hatched in privacy and not in secrecy — It would rarely be possible
to establish it by direct evidence — To constitute it, there must be
accusation of meeting of minds of two or more persons for doing
illegal act or an act which is not illegal by itself, by illegal means.

qug gfshar wf3dr, 1973 — 9RIY 209 T 227

YR AANTRS GRefT |igel, 2023 — R 232 Td 250

(i) IR & faRer — FgETa faRviy &g — R ke & &
fog woga e oM gRT Sifee R &g S ErFEl W
IMENMRA BT <MRY — I§ IAJAM, Has 3R chal IR AR
1 BT AR |

(i) S¥E_ P T Mgy — UTET & Hdd — W A B
PRI} & qHY AWgeT g1 ueda ufoRem a1 W), At B
U @ IR § df 99 fSogd W T8l <@ S "@Hal — bad
FfreH Al @ waifad ger W AR fear S et R,
T | I IAVe -TE1 B S 5 a8 Arfel B TexrE | Siax
g fraRe & — IReg T I8 STIRUT &Rd gy M g 1
BT 5 Ao gRT fere R g ¥ Il we B

(iii) MRS TSI — SMaPH T — IR HING B D ford
HEHA BT MRS YIF © TR & o1 & forg ifard wrd
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2 — veuF fAorar ¥ <= oirar 8, 9 5 Muiaar § - 39 Qe

3 AegH Y R A aaE & 0 G9Wg B — 39

P P fIY, 3y BRI HRA ferar VAT BRI S Ay TE B,

IrE RN Y o @ forg, @ ar @1 9 it aReal @
ARTSpl B e &1 ey BT ARy |

Ram Prakash Chadha v. The State of Uttar Pradesh

Judgment dated 15.07.2024 passed by the Supreme Court in
Criminal Appeal No. 2395 of 2023, reported in 2024 (3) Crimes 210
(SC)

Relevant extracts from the judgment:

We think it absolutely appropriate to refer to a decision of the Madhya
Pradesh High Court in Kaushalya Devi v. State of M.P., 2003 SCC Online MP
672. It was held in the said case that if there is no legal evidence, then framing of
charge would be groundless and compelling the accused to face the trial is contrary
to the procedure offending Article 21 of the Constitution of India. While agreeing
with the view, we make it clear that the expression ‘legal evidence’ has to be
construed only as evidence disclosing prima facie case, ‘the record of the case and
the documents submitted therewith’.

The stage of section 227 CrPC is equally crucial and determinative to both
the prosecution and the accused, we will dilate the issue further. In this context,
certain other aspects also require consideration. It cannot be said that Section 227
CrPC is couched in negative terminology without a purpose. Charge sheet is a
misnomer for the final report filed under Section 173 (2), CrPC, which is not a
negative report and one that carries an accusation against the accused concerned of
having committed the offence(s) mentioned therein.

In cases, where it appears that the said offence(s) is one triable exclusively
by the Court of Session, the Magistrate shall have to commit the case to the Court
of Session concerned following the prescribed procedures under CrPC In such
cases, though it carries an accusation as aforementioned still legislature thought it
appropriate to provide an inviolable right as a precious safeguard for the accused,
a pre-battle protection under Section 227 CrPC Though, this provision is couched
in negative it obligated the court concerned to unfailingly consider the record of the
case and document submitted therewith and also to hear the submissions of the
accused and the prosecution in that behalf to arrive at a conclusion as to whether or
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not sufficient ground for proceeding against the accused is available thereunder.
Certainly, if the answer of such consideration is in the negative, the court is bound
to discharge the accused and to record reasons therefor. The corollary is that the
question of framing the charge would arise only in a case where the court upon such
exercise satisfies itself about the prima facie case revealing from “the record of the
case and the documents submitted therewith” against the accused concerned. In
short, it can be said in that view of the matter that the intention embedded is to
ensure that an accused will be made to stand the ordeal of trial only if ‘the record
of the case and the documents submitted therewith’ discloses ground for proceeding
against him. When that be so, in a case where an application is filed for discharge
under Section 227 CrPC it is an irrecusable duty and obligation of the Court to
apply its mind and answer to it regarding the existence of or otherwise, of ground
for proceeding against the accused, by confining such consideration based only on
the record of the case and the documents submitted therewith and after hearing the
submissions of the accused and the prosecution in that behalf. To wit, such
conclusion on existence or otherwise of ground to proceed against the accused
concerned should not be and could not be based on mere suppositions or suspicions
or conjectures, especially not founded upon material available before the Court. We
are not oblivious of the fact that normally, the Court is to record his reasons only
for discharging an accused at the stage of Section 227 CrPC However, when an
application for discharge is filed under Section 227 CrPC the Court concerned is
bound to disclose the reason(s), though, not in detail, for finding sufficient ground
for rejecting the application or in other words, for finding prima facie case, as it
will enable the superior Court to examine the challenge against the order of
rejection.

This Court in R. Venkatakrishnan v. CBI, (2009) 11 SCC 737, held that
criminal conspiracy, in terms of Section 120B IPC is an independent offence and
its ingredients are:

(i) an agreement between two or more persons;

(ii) the agreement must relate to doing or causing to be done either —
(@) an illegal act;

(b) an act which is not illegal in itself but is also done by illegal means.

An important facet of law of conspiracy is that apart from it being a distinct
offence, all conspirators are liable for the acts of each other of the crime or crimes
which have been committed as a result of conspiracy. A careful scanning of the
provisions under Sections 120A and 120B, IPC, would reveal that the sine qua non
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for an offence of criminal conspiracy is an agreement to commit an offence. It
consists of agreement between two or more persons to commit the criminal offence,
irrespective of the further consideration whether or not the offence is actually
committed as the very fact of conspiracy constitutes the offence [See the decision
in K.S. Narayanan & ors. v. G. Gopinathan, 1982 CriLJ 1611 (Madras)].

There can be no doubt that conspiracy is hatched in privacy and not in
secrecy, and such it would rarely be possible to establish conspiracy by direct
evidence. A few bits here and a few bits there, on which the prosecution may rely,
are not sufficient to connect an accused with the commission of the crime of
conspiracy. To constitute even an accusation of criminal conspiracy, first and
foremost, there must at least be an accusation of meeting of minds of two or more
persons for doing an illegal act or an act, which is not illegal in itself, by illegal
means.

In Ajay Aggarwal v. Union of India & ors., (1993) 3 SCC 609 this Court
characterized the offence of criminal conspiracy as an agreement between two or
more persons to do an illegal act or a legal through illegal means. Furthermore, it
was held that commission of the offence would be complete as soon as, there is
consensus ad idem and it would be immaterial whether or not the offence is actually
committed. It is also held therein that necessarily there must be agreement between
the conspirators on the design or object of the conspiracy. As held in R.
Venkatakrishnan case (supra), the quintessential ingredient to attract the offence
of criminal conspiracy is agreement between two or more persons.

7.  CRIMINAL PROCEDURE CODE, 1973 — Sections 216, 227 and 397(2)
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Sections 239,
250 and 438
Revision — Maintainability — Application u/s 216 CrPC filed seeking
alteration of charge by one of the accused after failing in first round of
litigation to get himself discharged u/s 227 CrPC — Trial Court rejected
the said application — Accused filed revision — Order rejecting
application for alteration/modification of charge would be an
interlocutory order and therefore, in view of the express bar created by
sub-section (2) of section 397 CrPC, revision against the said order is not
maintainable.
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que Yfshar wfadr, 1973 — gRIG 216, 227 Ud 397(2)

YR AANTRS GRET Hiddl, 2023 — ¢RI 239, 250 U4 438
TR0 — WA — SUE. B ORT 227 @ I @I B S
g S &g B IR I HIARE! ¥ G o b 919 UH AMgad o
gRT 216 SUH. P AT AIST TKT PX IRY H gRTdT IR B
AT & — AR YT A I e B AR &) far —

A R0 ARIST TRR B — IR § IR /Faed & fog g
3MAGH DT FARET B BT MY T AT ATCI BT 37T: EIRT 397 <.
TE. @ SU-URT (2) gRT g we ufiey & giea w@d gy W™
I & fawg gEer Ay Aoy 8l B |

K. Ravi v. State of Tamil Nadu and anr.

Judgment dated 29.08.2024 passed by the Supreme Court in
Criminal Appeal No. 3598 of 2024, reported in AIR 2024 SC 4074

Relevant extracts from the judgment:

The Respondent No.2 after having failed to get himself discharged from the
Sessions Court as well as from the High Court in the first round of litigation, filed
another vexatious application before the Sessions Court under Section 216 of
CrPC, after the framing of charge by the Sessions Court, for modification of the
charge. The Sessions Court having dismissed the said application, the Respondent
No.2 preferred the Revisional Application before the High Court under Section
397 and 401 of CrPC The High Court in its unusual impugned order, discharged
the Respondent No.2 (A-2) from the charges levelled against him, though his earlier
application seeking discharge was already dismissed by the Sessions Court and
confirmed by the High Court and that position had attained finality. The High Court
utterly failed to realise that the order impugned against it was the order passed by
the Sessions Court rejecting the application of the Respondent No.2 seeking
modification of the charge framed against him under Section 216 of CrPC, and the
said order was an order of interlocutory in nature.

The scope of interference and exercise of jurisdiction under section 397 CrPC
is extremely limited. Apart from the fact that subsection 2 of section 397 prohibits
the Court from exercising the powers of Revision, even the powers under sub-
section 1 thereof should be exercised very sparingly and only where the decision
under challenge is grossly erroneous, or there is non-compliance of the provisions
of law, or the finding recorded by the trial court is based on no evidence, or material
evidence is ignored or judicial discretion is exercised arbitrarily or perversely by
framing the charge. The Court exercising Revisional Jurisdiction under Section 397
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should be extremely circumspect in interfering with the order framing the charge,
and could not have interfered with the order passed by the Trial Court dismissing
the application for modification of the charge under Section 216 CrPC, which order
otherwise, would fall in the category of an interlocutory order.

It is trite to say that Section 216 is an enabling provision which enables the
court to alter or add to any charge at any time before judgment is pronounced, and
if any alternation or addition to a charge is made, the court has to follow the
procedure as contained therein. Section 216 does not give any right to the accused
to file a fresh application seeking his discharge after the charge is framed by the
Court, more particularly when his application seeking discharge under Section 227
has already been dismissed. Unfortunately, such applications are being filed in the
Trial Courts sometimes in ignorance of law and sometimes deliberately to delay the
proceedings. Once such applications though untenable are filed, the trial courts
have no alternative but to decide them, and then again such orders would be
challenged before the higher courts, and the whole criminal trial would get derailed.
Suffice it to say that such practice is highly deplorable, and if followed, should be
dealt with sternly by the courts.

8. CRIMINAL PROCEDURE CODE, 1973 — Section 319

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 358

EVIDENCE ACT, 1872 — Section 132

BHARATIYA SAKSHYA ADHINIYAM, 2023 — Section 137

CONSTITUTION OF INDIA - Article 20(3)

WORD AND PHRASES:

(1) Summoning of witness as additional accused — Whether proviso to
Section 132 of the Evidence Act puts an absolute embargo on the
Trial Court to initiate process u/s 319 CrPC against such witness?
Held, No — Such person can be summoned as an additional accused
if other material showing his complicity in offence, is available on
record.

(if) Statutory immunity against self incrimination to a witness — Scope
of — A witness cannot be subjected to prosecution on the basis of his
own statement — But if there is other substantial evidence or material
against him proving his prima facie involvement in the offence, such
witness can be summoned as an additional witness.

(iii) Maxim nemo tenetur prodere seipsum, meaning of — Explained.
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YR ANTRS GRET Hiddl, 2023 — &RT 358
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3= At e TR SUeTeT B |

(i) e P TN oFRM @ favg e ufiRer — S9&T AR
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W 9l @7 SifaRh STgad @ WU # T o AT B
(iii) AfFTH nemo tenetur prodere seipsum T 31f — FHST 73T |

Raghuveer Sharan v. District Sahakari Krishi Gramin Vikas
Bank and anr.

Judgment dated 10.09.2024 passed by the Supreme Court in
Criminal Appeal No. 2764 of 2024, reported in AIR 2024 SC 4390

Relevant extracts from the judgment:

There cannot be an absolute embargo on the Trial Court to initiate process
under Section 319 CrPC, merely because a person, who though appears to be
complicit has deposed as a witness. The finding to invoke Section 319 CrPC, must
be based on the evidence that has come up during the course of Trial. There must
be additional, cogent material before the Trial Court apart from the statement of the
witness.

An order for initiation of process under Section 319 CrPC against a witness,
who has deposed in the trial and has tendered evidence incriminating himself,
would be tested on the anvil that whether only such incriminating statement has
formed the basis of the order under Section 319 CrPC At the same time, mere
reference to such statement would not vitiate the order. The test would be as to
whether, even if the statement of witness is removed from consideration, whether
on the basis of other incriminating material, the Court could have proceeded under
Section 319 CrPC.
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In the case at hand, the appellant has been summoned as an additional accused
under Section 319 of the CrPC not only on the basis of his pre-summoning
statement but on the basis of the statement of PW-1/Narendra Singh Parmar who
was examined as a witness on 31.03.2022. Had the appellant been proposed as an
additional accused on the basis of his statement, he would have been summoned
immediately after his pre-summoning statement was recorded on 19.03.2016. Thus,
the present is a case where the appellant has been summoned as an additional
accused on the basis of the statement of PW1/Narendra Singh Parmar.

The proviso to Section 132 offers statutory immunity against self
incrimination providing that no such answer, which a witness shall be compelled to
give, shall subject him to any arrest or prosecution or be proved against him in any
criminal proceedings except a prosecution for giving false evidence by such
answer. Thus, the only protection available is, a witness cannot be subjected to
prosecution on the basis of his own statement. It nowhere provides that there is
complete and unfettered immunity to a person even if there is other substantial
evidence or material against him proving his prima facie involvement. If this
complete immunity is read under the proviso to Section 132 of the Act, an
influential person with the help of a dishonest Investigating Officer will provide a
legal shield to him by examining him as a witness even though his complicity in
the offence is writ large on the basis of the material available in the case.

The proviso to Section 132 of the Act is based on the maxim nemo tenetur
prodere seipsum i.e. no one is bound to criminate himself and to place himself in
peril. In this regard the law in England, (with certain exceptions) is that a witness
need not answer any question, the tendency of which is to expose the witness, or to
feed hand of the witness, to any criminal charge, penalty or forfeiture [See
Woodroffe & Amir Ali, Law of Evidence, Twenty-first edition, 2020 pp.4377 (Syn
132.1) Rv. Gopal Dass, (1881) 3 Mad 271]. The privilege is based on the principle
of encouraging all persons to come forward with evidence, by protecting them, as
far as possible, from injury or needless annoyance in consequence of so doing (WM
Best, A Treatise on the Principles of Evidence, 4" Edn, H Sweet, London, 1866,
p 126). This absolute privilege, in some cases tended to bring about a failure of
justice, for the allowance of the excuse, particularly when the matter to which the
question related was in the knowledge solely of the witness, deprived the court of
the information which was essential to its arriving at a right decision.
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9. CRIMINAL PROCEDURE CODE, 1973 — Section 329
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 368
INDIAN PENAL CODE, 1860 — Section 302
BHARATIYA NYAYA SANHITA, 2023 — Section 103(1)
Plea of insanity — When can court start inquiry? The Court/Magistrate
has to feel that accused is suffering from insanity — Word ‘appears’ is
very significant — Only raising objection of ‘unsoundness’ will not suffice
— If on examining the accused, it does not appear that accused is insane,
it is not necessary to hold a further elaborate inquiry.

gus Ufshar wfedr, 1973 — &IRT 329

YR AANTRS GReT Higel, 2023 — &IRT 368

YR gUS WfSdl, 1860 — €RT 302

ARG I ¥f3dl, 2023 — gRT 103(1)

fma fRaar &1 99| — RO 9 i[9 YRS IR GHAT 50

AT / ATRGe B I8 Ao HeT onn & ifigan g e

¥ IR 8 — TR IS BT © 98 AewyUl © — I Rfgfd w

DIA YT IS T 81 8RN — X AT BT W A W

g Udhe TEl siar 3 5 eifgen Rga o & a1 o faxqga <ifa

TRA B AT HAT TE B |

Ashutosh Shrivastava v. State of M.P.

Order dated 11.03.2024 passed by the High Court of Madhya

Pradesh (Indore Bench) in Criminal Revision No. 5165 of 2023,

reported in ILR 2024 MP 1902
Relevant extracts from the order:

Having gone through the provision of section 329(1) of CrPC, it reveals that
when it appears to the Magistrate or Court that such person is of unsound mind and
in capable of making his defence then the Magistrate or Court shall proceed in
accordance with further procedure. Here, the word "appears™ is very significant.
Actually, it is the concerned Magistrate or the Trial Court which has to feel that the
accused is suffering from unsoundness of mind or insanity. Only by raising
objection or contention in this regard cannot be sufficed to satisfy the Trial Court
in this regard. In this case, as per the order of the Learned Trial Court, the Learned
Trial Court has examined the accused, but does not found anything by which the
Court can assume that the petitioner is suffering from insanity or unsoundness of
mind. Moreover, the Learned Trial Court has also called a report from Jail
Superintendent and in that report, it has been mentioned that neither any medicine
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regarding insomnia is used by the petitioner nor the petitioner kept with insane
prisoners. it is also mentioned that as per the documentary record furnished by the
AGP (for State), the accused has not made any dispute with other prisoners Mohit,
Ritesh, Deepak etc. and his behaviour in the jail is as usual. He neither committed
any unexpected things nor causing any violence in the jail. Considering that report,
the Learned Trial Court has rejected the application of the petitioner.

On this aspect, the following excerpt of the Full Bench judgment of Hon'ble
the Apex Court delivered in the case of 1.B. Shivaswami v. State of Mysore, AIR
1971 SC 1638, is condign to quote here as under:

“It s true that the word “appears” in Section 465 imports a lesser
degree of probability that when ever a Counsel raises a point
before a Sessions Judge he has to straight away hold an
elaborate enquiry in to the matter. If on examining the accused
it does not appear to him that the accused is insane it is not
necessary that he should go further and send for and examine
medical witnesses and other relevant evidence. Of course if he
has any serious doubt in the matter the Sessions Judge should
have a proper enquiry.”

The aforesaid proposition of law clearly ordains that only on the instruction
of petitioner's advocate, the respective Sessions Judge is not required to start
elaborate inquiry and after examining the accused, when it does not appear to him
that the accused is "insane™, he can reject the application filed under section 329 of
CrPC outrightly.

[ ]
10. CRIMINAL PROCEDURE CODE, 1973 — Section 357

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 395

(i) Reduction of sentence — Permissibility — Upon conviction for the

offence punishable u/s 325 of IPC, the Trial Court sentenced the
accused persons to undergo 5 years Rl — Appellate Court reduced
the custodial sentence from 5 years to 4 years and further directed
that if both the accused persons deposit a sum of Rs. 2.5 lakh each as
compensation, to be paid to the victim then they are not required to
undergo reduced sentence — Whether such order was justified? Held,
No — Once the conviction is affirmed and sentence is imposed, the
appellate Court cannot further dilute the order of sentence by
directing the accused persons to pay compensation — Payment of
victim compensation cannot be a ground for reducing the sentence
as it is not a punitive measure but only restitutory in nature.
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(if) Victim compensation — Factors to be considered — The sole factor for
deciding compensation is the victim’s loss or injury as a result of
offence and the convict’s capacity to pay compensation — It has
nothing to do with the sentence that has been imposed — Courts
should not conflate sentence with compensation to victims — Both
stand on completely different footing and either of them cannot vary
the other.

<Us Ufshar wfadr, 1973 — &R 357

YR ANTRS GRET Hfgel, 2023 — &RT 395
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Rajendra Bhagwanji Umraniya v. State of Gujarat

Order dated 09.05.2024 passed by the Supreme Court in Criminal

Appeal No. 2481 of 2024, reported in 2024 (2) Crimes 258 (SC)
Relevant extracts from the order:

The High Court having upheld the conviction for the offence punishable
under Section 325 of the IPC so far as the two respondents herein are concerned
and having reduced the sentence from five years rigorous imprisonment to four
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years rigorous imprisonment could not have further diluted the order of sentence
by asking the accused persons to pay compensation. In other words, the High Court
having once affirmed the conviction and awarded sentence of four years could not
have further in lieu of the same reduced it by ordering compensation. To this extent,
we have no hesitation in holding that the High Court fell into error.

The idea of victim compensation is based on the theory of victimology which
recognizes the harsh reality that victims are unfortunately the forgotten people in
the criminal justice delivery system. Victims are the worst sufferers. Victims family
is ruined particularly in cases of death and grievous bodily injuries. This is apart
from the factors like loss of reputation, humiliation, etc. Theory of Victimology
seeks to redress the same and underscores the importance for criminal justice
administration system to take into consideration the effect of the offence on the
victim's family even though human life cannot be restored but then monetary
compensation will at least provide some solace.

The provision of Section 357 recognizes the aforesaid and is victim centric in
nature. It has nothing to do with the convict or the sentence passed. The spotlight
is on the victim only. The object of victim compensation is to rehabilitate those who
have suffered any loss or injury by the offence which has been committed. Payment
of victim compensation cannot be a consideration or a ground for reducing the
sentence imposed upon the accused as victim compensation is not a punitive
measure and only restitutory in nature and thus, has no bearing with the sentence
that has been passed which is punitive in nature.

The words “any loss or injury” used in Section 357 of the CrPC clearly
indicates that the sole factor for deciding the compensation to be paid is the victim’s
loss or injury as a result of the offence, and has nothing to do with the sentence that
has been passed. Section 357 of CrPC is intended to reassure the victim that he/she
is not forgotten in the criminal justice system. It is a constructive approach to crimes
based on the premise that mere punishment of the offender may not give solace to
the victim or its family.

As such, when deciding the compensation which is to be paid to a victim, the
only factor that the court may take into consideration is the convict’s capacity to
pay the compensation and not the sentence that has been imposed. In criminal
proceedings the courts should not conflate sentence with compensation to victims.
Sentences such as imprisonment and/or fine are imposed independently of any
victim compensation and thus, the two stands on a completely different footing,
either of them cannot vary the other. Where an accused is directed to pay
compensation to victims, the same is not meant as punishment or atonement of the
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convict but rather as a step towards reparation to the victims who have suffered

from the offence committed by the convict.

If payment of compensation becomes a consideration for reducing sentence,
then the same will have a catastrophic effect on the criminal justice administration.
It will result in criminals with a purse full of money to buy their way out of justice,
defeating the very purpose of criminal proceedings.

[ ]

11. CRIMINAL PROCEDURE CODE, 1973 — Section 439(2)

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 - Section
483(3)
Application for cancellation of bail — Stay of operation of bail order
pending application — This power can only be exercised in exceptional
circumstances when a very compelling prima facie case is presented for
cancellation of bail — The Court must record sufficient reasons for
coming to a conclusion that the case was an exceptional one and a strong
prima facie case to stay a bail order is made out — An ex parte order for
stay of bail should not be granted.

qus Ufshar wfdr, 1973 — 9RT 439(2)

HRA ANTRS YR&T Wfadl, 2023 — &RT 483(3)

S R @ foIq 3Mdes — 39S & e & IR S
3 & Y BT DT ST — 9 AT &1 STANT dael qanad
uRRIfET & fhar o1 w@ar 3 S8l SHd FRE % 5 TR
YH AT AMET AMed § Yegd fHar ar 81 — ey @ g9
o W ggem @ foy sl SR 3ifda weT emawas § f& Aren
AT o SR ST AR B RINT F D oY T Folgqa Yok
AT JFTe AT 8T 8 — S B IR SR @ fo teueiy
ameer o1 faar s ARy |

Parvinder Singh Khurana v. Directorate of Enforcement
Judgment dated 23.07.2024 passed by the Supreme Court in
Criminal Appeal No. 3059 of 2024, reported in AIR 2024 SC 3572

Relevant extracts from the judgment:

In this case, it is so apparent from the first impugned order dated 23™ June,
2023 that the order granting bail was mechanically stayed without considering
merits. The application was kept on 26" June, 2023 at 2.30 p.m. The High Court
ought to have heard the parties on the prayer for interim relief on 26" June, 2023 if
the main application for cancellation of bail could not be heard. From 23" June,
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2023 till the end of June 2024, the application for cancellation of bail was listed on
28 different dates. As noted earlier, there were three recusals. One recusal was made
more than one month after the judgment was reserved. The result of all this is that
the ex parte order of stay granted on 23 June, 2023 without considering the merits
of the case, continued to operate for one year. Thus, the order of stay granted
without hearing the accused continued to operate for more than one year without
hearing the accused on merits. Whether such an approach violated the fundamental
right to liberty of the appellant is a serious question we must ask ourselves. Except
for stating that this is a sorry state of affairs, we cannot say anything further as we
must show restraint. Ultimately, in vacation, this Court granted a stay on 7' June,
2024 to the order of stay, paving the way for the appellant's release on bail in terms
of the order dated 17" June, 2023 passed one year ago.

There may be good reasons for three learned Judges to have recued
themselves. But surely, the ex parte order staying the order of bail passed without
considering merits cannot continue to operate for one year without the appellant
getting a hearing on the issue of continuation of the interim order. All Courts have
to be sensitive about the most important fundamental right conferred under our
Constitution, which is the right to liberty under Article 21.

Our conclusions are as under:

a. In an application made under Section 439(2) of the CrPC or Section 483(3)
of the BNSS or other proceedings filed seeking cancellation of bail, the power
to grant an interim stay of operation of order to bail can be exercised only in
exceptional cases when a very strong prima facie case of the existence of the
grounds for cancellation of bail is made out. While granting a stay of an order
of grant of bail, the Court must record brief reasons for coming to a
conclusion that the case was an exceptional one and a strong prima facie case
is made out;

b. As anormal rule, the ex parte stay of the bail order should not be granted.
The said power can be exercised only in rare and very exceptional cases
where the situation demands the passing of such drastic order. Where such a
drastic exparte order of stay is passed, it is the duty of the Court to
immediately hear the accused on the prayer for continuation of the interim
relief. When the Court exercises the power of granting ex parte ad interim
stay of an order granting bail, the Court is duty bound to record reasons why
it came to the conclusion that it was a very rare and exceptional case where a
drastic order of ex parte interim stay was warranted.
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12.

EVIDENCE ACT, 1872 — Sections 3, 107 and 108

BHARATIYA SAKSHYA ADHINIYAM, 2023 — Sections 2, 110 and 111

(i) Presumption — Date of presumed death — Determination — Surendra
Singh Solanki son of plaintiff went missing from 25.07.2010 — Army
Court of inquiry also accepted that Surendra Singh was missing
since 25.07.2010 and thereafter, he was untraceable — He did not
contact his family members since then — He was not under any
distress/disability nor was in a situation wherefrom he could not
contact his family members — Surendra Singh must have died on
25.07.2010 or soon thereafter — Date of death held to be 25.07.2010.

(it) Burden of proof — Exact time of death is not a matter of presumption
— Onus of proving the death lies on the person who claims a right to
establishment of that fact.

e s, 1872 — &RTT 3, 107 T 108

RO e fefeaH, 2023 — €RTT 2, 110 T 111
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Chhaya and anr. v. Public at Large and ors.

Judgment dated 27.05.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Second Appeal No. 2186 of 2023, reported
in ILR 2024 MP 1845

Relevant extracts from the judgment:

Though the provisions of Sections 107 and 108 of the Evidence Act are very

clear as to the rising of presumption, but these sections do not throw any light upon
the date on which a person can be presumed to be dead. In other words, the doubt
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or dilemma that arises in cases of this nature is as to the date of death of the person
in respect of whom the presumption is raised. The moment it is established that a
person has not been heard of for 7 years, the presumption of death arises. Although
the presumption under the Evidence Act is confined only to the factum of death,
but is silent in respect of the actual date of death or presumed death.

If the test of preponderance of probability laid down by Section 3 of the
Evidence Act is applied, that is to say a fact is said to be proved if the court
considers its existence to be so probable that a prudent man ought, under the
circumstances of the particular case, to act upon certain supposition that it exists,
then it would have to be held that Surendra Singh has died on 25.07.2010 or soon
there after. If he was alive after 25.07.2010, there was no reason for him not to
contact his immediate family members. It is not the case that Surendra Singh left
the house in distress or he was under some disability which prevented him from
returning home or even contacting his family members. Nor is it shown that
Surendra Singh was missing in such circumstances or could be at such place where
from he could not even contact his parents or close family members. Considering
the fact that Surendra Singh was not under any distress or disability nor was he in
the situation where from he could not contact his family members coupled with the
fact that he has not contacted his family members at all since 25.07.2010 and has
been declared to be dead by the declaratory decree of the competent court makes
me, as man of ordinary prudence believe that Surendra Singh must have died on
25.07.2010 or soon there after.

In the instant case the Court of Inquiry has already accepted that since
25.07.2010 Army person Surendra Singh was missing and thereafter he became
untraceable. Therefore, it is impossible to think that a person can be presumed to
be dead from the date on which he went missing. Unless a period of seven years
expire from the date of his missing, the very occasion for the raising of the
presumption does not arise. The parents were in continuous correspondence with
the Military Department/Union of India since 2010, then after receiving the letter
(Ex. P-7) they have filed a civil suit before the Trial Court. The matter has been
under consideration of the government for some time as with holding of the benefits
due to the family has been causing a great deal of hardship. Hence the date of filing
of the present suit would be considered as date of death of Surendra Singh is
contrary to above position of law.

Therefore, the finding given by the Trial Court is not based on any cogent
material based upon only an inference drawn for which there was no basis for the
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aforesaid reasons. In the present case the finding of the both the courts below are
erroneous and unsustainable due to lack of proper appreciation of fact and law as
indicated above. Hence the appeal deserves to be allowed.

In the result, this second appeal is partly succeeds and partly allowed and the
impugned judgment and decree passed by the Trial Court is modified by declaring
the date of death of Surendra Singh son of Goverdhan Singh Solanki as 25.07.2010.
The appellants are entitled to all the benefits as per aforesaid decision of the
Government of India under the circular letter No. 4-52/86-Pen. Dated 03.03.1989.
There spondent No.2 is directed to compute and pay GPF, Gratuity, Family pension
and all other retiral benefits to the parents of missing soldier Surendra Singh.

[ ]
13. EVIDENCE ACT, 1872 — Section 32(1)

BHARATIYA SAKSHYA ADHINIYAM, 2023 — Section 26

Dying declaration — Reliability — Before accepting, court must be

satisfied that it was rendered voluntarily, consistent, credible and devoid

of any tutoring — Once such conclusion is reached, great deal of sanctity
is attached to a dying declaration and it can form the sole basis for
conviction without any corroboration — Attending doctor stated that
deceased was conscious and was in a position to give statement which was
proved by the endorsement and signature on the dying declaration —

Substance of dying declaration is also borne out by the medical history

of the patient — No reason to doubt the correctness of the dying

declaration.

ey fSfaaH, 1872 — aRT 32(1)
YR Aed 3ifefaH, 2023 — 9RT 26
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Rajendra v. State of Maharashtra

Judgment dated 15.05.2024 passed by the Supreme Court in

Criminal Appeal No. 2281 of 2011, reported in 2024 (2) Crimes 324

(SC)

Relevant extracts from the judgment:

Dr. Kiran Kurkure is PW-13. At the relevant point of time, he was serving as
medical officer in the S.R.T.R. Medical College and Hospital at Ambajogai. At
about 10:15pm on 22.07.2002, a patient by the name Rekha, wife of Rajendra
Kolhe, was brought to the hospital by the police. Though she was having 99%
burns, she was conscious. Her statement was recorded at 11:45pm At that time, he
was present. He stated that at the time of recording of her statement, the patient
Rekha was conscious and was in a position to give statement. He further stated that
he had put an endorsement on the statement (Ex. 59). It also bore his endorsement
to the effect that the patient was fit for giving statement at present which was signed
by him. He stated that the contents of Ex. 59 were correct. He proved his
endorsements and the signatures on Ex. 59. He also stated that he had put an
endorsement before recording the statement and another endorsement after
recording the statement; the endorsement date and time was in his hand writing.
Regarding the second endorsement after recording of the statement, he stated that
the endorsement was his but by mistake he had mentioned the time as 11:45pm. He
also stated that at the time of admission of the patient, he had recorded the history
narrated by her. The patient had informed him that her husband had set her on fire.
He asserted that he had correctly recorded the history as narrated by the patient. It
was in his own hand writing, the contents of which were proved by him (Ex. 117).
The law relating to dying declaration is now well settled. Once a dying declaration
is found to be authentic inspiring confidence of the court, then the same can be
relied upon and can be the sole basis for conviction without any corroboration.
However, before accepting such a dying declaration, court must be satisfied that it
was rendered voluntarily, it is consistent and credible and that it is devoid of any
tutoring. Once such a conclusion is reached, a great deal of sanctity is attached to a
dying declaration and as said earlier, it can form the sole basis for conviction.

Section 32 says that statements made by a person who is dead or who cannot
be found etc., be it in written form or oral, are themselves relevant facts. As per
situation(1), when the relevant facts relate to the cause of death, such a statement
would be relevant whether the person who made it was or was not at the time of
making the statement under expectation of death. Such a statement would be
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relevant whatever may be the nature of the proceedings in which the cause of his
death comes into question. The relevancy is not confined to the cause of his death
but also to the circumstances of the transaction which resulted in his death.

As already discussed above, there is no reason for us to doubt the correctness
of the dying declaration of the deceased (Ex. 59) which has been proved in
evidence. Attending doctor has certified that the deceased was capable of narrating
her statement. The substance of the dying declaration is also borne out by the
medical history of the patient recorded by the doctor which has also been proved in
evidence. Further, though there are inconsistencies and improvements in the
version of the prosecution witnesses, there is however convergence with the core
of the narration of the deceased made in the dying declaration and the medical
history recorded by the doctor. That being the position, the evidence on record,
particularly Ex. 59, clearly establishes the guilt of the appellant beyond all
reasonable doubt.

[ ]
14. EVIDENCE ACT, 1872 — Section 68

BHARATIYA SAKSHYA ADHINIYAM, 2023 — Section 67

SUCCESSION ACT, 1925 — Section 63(c)

Registered Will — Onus of proof — A registered Will by itself does not

mean that the statutory requirements of proving the Will need not be

complied with — Propounder of Will must prove its execution by

examining one or more attesting witnesses as envisaged in section 63(c)

of Succession Act and in section 68 of the Evidence Act.
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Vijay Singh Yadav and ors. v. Smt. Krishna Yadav and ors.
Order dated 17.02.2024 passed by the High Court of Madhya

Pradesh in Writ Petition No. 2301 of 2024, reported in ILR 2024
MP 1492
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Relevant extracts from the order:

The Supreme Court in the case of Bharpur Singh and ors. v. Shamsher
Singh, (2009) 3 SCC 687 has held that it may be true that Will was a registered
one, but the same by itself would not mean that the statutory requirements of
proving the Will need not be complied with. In terms of Section 63(c), Succession
Act, 1925 and Section 68, Evidence Act, 1872, the propounder of a Will must prove
its execution by examining one or more attesting witnesses and propounder of Will
must prove that the Will was signed by the testator in a sound and disposing state
of mind duly understanding the nature and effect of disposition and he put his
signature on the document of his own free Will.

[ ]
15. GUARDIANS AND WARDS ACT, 1890 — Sections 7 and 8

Custody of minor girl child — After the death of wife, father handed over
the custody of his minor daughter, who at that time was only 10 days old,
to his sister-in-law — After about two years, father claimed custody of his
daughter — Guiding principles reiterated — Being the natural guardian
and to ensure welfare of the minor child to live with natural family,
father allowed to take custody.

REd AR gfdred f¥ifr, 1800 — ORIE 7 T4 8

JYUTCTGY SIfTdT O SIFRET — Uil & qog & a1, far =1 orue
JYUTTT G B AfRET, S SH 9T Bad 10 &7 # oft, s 94
Ul @ 939 P |9 & — T | a¥ 919, fOar | et gEr @t
e @1 <mar fear — Artesl Rigial @ sswn ™ — affe
Ifad 8 @ BRU AR Aaffe IRAIR @ AT EER ST
gifeld @ Hear oI ARea a3 @ fag, Aar o = 31 sifPren

N B Ay @ |

Gautam Kumar Das v. NCT of Delhi and ors.

Judgment dated 20.08.2024 passed by the Supreme Court in

Criminal Appeal No. 3447 of 2024, reported in AIR 2024 SC 4029
Relevant extracts from the judgment:

Insofar as the fitness of the appellant is concerned, he is well educated and
currently employed as Assistant General Manager (Class A Officer) in Central
Warehousing Corporation, Delhi. The appellant’s residence is also in Delhi
whereas respondent No. 6 to whom the custody of the minor child was handed over
to by respondent No. 5 is residing at a remote village in West Bengal. Apart from
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taking care of his children, the appellant can very well provide the best of the
education facilities to his children. The child Sugandha Das, who lost her mother
at tender age, cannot be deprived of the company of her father and natural brother.
At the relevant time, the appellant had no other option but to look upon the sisters
of his deceased wife to nurture his infant child.

In our opinion, merely because of the unfortunate circumstances faced by the
appellant as a result of which, respondent Nos. 5 and 6 were given the temporary
custody of the minor child Sugandha Das and only because they looked after her
for few years, the same cannot be a ground to deny the custody of the minor child
to the appellant, who is her only natural guardian.

It is to be noted that a common thread in all the judgments concerning the
custody of minor children is the paramount welfare of the child. As discussed
hereinabove, we find that, apart from the appellant being the natural guardian, even
in order to ensure the welfare of the minor child, she should live with her natural
family. The minor child is of tender age, and she will get adapted to her natural
family very well in a short period. We are therefore inclined to allow the appeal.

16. HINDU ADOPTIONS AND MAINTENANCE ACT, 1956 — Section 19
Interim maintenance — Applicant/widowed daughter-in-law filed an
application against the respondent/father-in-law u/s 19 of the Act -
Family Court rejected the application for grant of interim maintenance
on the ground that prima facie she has failed to show that father-in-law
was in possession of a coparcenary property — Material available on
record prima facie showed that deceased husband of the applicant was
the owner of certain lands which are in the possession of father-in-law —
Held, as per section 19(1)(a) of the Act, where widowed daughter-in-law
was unable to maintain herself from the estate of deceased husband, she
could move an application under the Act — Order of the Family Court
was set aside and considering the social status of the parties, interim
maintenance to the tune of Rs. 15,000/- per month was allowed.

feg @ TR WRO—uINoT IR, 1956 — SRT 19

SFARA ARV — ST/ ferar 9 7 R B awr 19 B
saiia wuelf /ER @ faeg aes wRga 51 — ggR e |
39 AR W IFARA WRU—NYT AT S &7 e A fbar &
I8 USFT AT I IR v # 3wl & 8 5w dsaia
|qHfd & U ¥ § — S1fe W WRga 9rEll 9 WM gdr I8
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Prachi Singh v. Narendra Singh

Order dated 26.07.2024 passed by the High Court of Madhya

Pradesh in Miscellaneous Petition No. 2281 of 2024, reported in

2024 (4) MPLJ 577
Relevant extracts from the order:

In absence of any rebuttal, this Court is left with no other option but to accept
the submissions made by counsel for petitioner, which are based on documentary
material. The respondent himself had filed an objection before the Tahsildar, Tahsil
Raghurajnagar, District Satna to the effect that although the lands mentioned in the
objection are recorded in the name of Devendra Singh but the same should not be
mutated in the name of petitioner and the younger brother-in-law of petitioner
(Devar) has also filed a suit for declaration of title and permanent injunction on the
basis of so called Will executed by Late Devendra Singh. Thus, it is clear that
respondent is in possession of the property belonging to Late Devendra Singh.
Section 19(1)(a) of Hindu Adoptions and Maintenance Act provides that if a
widowed daughter-in-law is unable to maintain herself from the estate of her
husband, then she can file an application under Section 19 of Hindu Adoptions and
Maintenance Act.

If the complaint in the form of objection made by respondent to the Tahsildar,
Tahsil Raghurajnagar, District Satna as well as the Civil Suit filed by Rakesh Singh,
another son of respondent, are read jointly, then it is clear that late husband of
petitioner was the owner of the aforesaid properties and his name was also mutated
in the revenue records. Since she has been deprived of her property, therefore, she
is entitled for maintenance under Section 19 of Hindu Adoptions and Maintenance
Act.

Considering the totality of the facts and circumstances of the case, this Court
is of considered opinion that the trial Court committed a material illegality by
rejecting the application for grant of interim maintenance.
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*17. HINDU MARRIAGE ACT, 1955 — Section 13B

18.

Dissolution of marriage by mutual consent — Parties requested to waive
off six months cooling period on the ground that they were staying in
different stations for work and are facing difficulty in attending the case
— Inconvenience of parties cannot be a ground to waive off the said period
— Order rejecting such request upheld.

fe=g faars sfdfaaH, 1955 — aRT 139

faare @1 faues — TRR® =T ¥ — 9&PRI 6 A8 P UheT
Ay B JDIST HRT BT deT 39 MR WR fHar f& 9 e
Il TR S &R & UG THR0T § SURT 81 H HSAE AT N
E § — UHPRI B IRIfINT SWRIGT Ay B AT BT MR TEN
B el — W g9 B PR B P AR DI JATad @ 7 |

Sushant Kumar Sahu v. Mohini Sahu

Order dated 30.08.2024 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 4933 of 2024, reported in
2024 (4) MPLJ 610

HINDU MARRIAGE ACT, 1955 — Section 13B(2)

Divorce by mutual consent — Power to waive off statutory period of six
months — Joint petition u/s 13B of the Act was filed on 01.11.2022 and
statements of both the parties were recorded on the same day —
Mediation report filed on 30.11.2022 whereby it was reported that both
the parties are not ready to live together — Without waiting for statutory
period of six months, court on its own motion fixed the case for second
motion on 13.01.2023, recorded statements of parties and on the same
day passed the judgment and decree of divorce — Held, there is no
provision u/s 13B(2) of the Act for waiving off statutory period of six
months — Jurisdiction of Court to pass a decree by mutual consent is a
limited jurisdiction — Court has to pass a decree upon satisfaction of
requirement of law and after expiry of specified cooling period — Courts
are empowered to exercise its discretion when application is moved for
waiving the cooling period — However, second motion of recording
consent of parties for decree of divorce by mutual consent is important
and cannot be waived in routine manner — Appeal allowed and decree of
divorce set aside.
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TS PR Bl AN A Hed Qo ¥ AR Frafdd argshd # sl Be
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Archana Kanojiya v. Vijay Kanojiya

Judgment dated 19.03.2024 passed by the High Court of Madhya
Pradesh in First Appeal No. 1668 of 2023, reported in ILR 2024 MP
1838 (DB)

Relevant extracts from the judgment:

It is not in dispute in the present case that divorce petition on mutual consent
was filed on 01.11.2022 and statements at first motion were recorded on 01.11.2022
itself. The mediation between parties was held on 15.11.2022 and on 30.11.2022
next date for recording consent of parties after waiting (waiving) cooling period
was fixed for 13.01.2023. It is apparent that learned Family Court had not waited
for statutory period of six months before passing judgment and decree of divorce.

The jurisdiction of court to pass a decree by mutual consent is limited
jurisdiction, Court has to pass a decree upon satisfaction of requirement of law and
after expiry of specified waiting period. From the analysis of Section 13B, it is
apparent that filing of petition with mutual consent does not authorise court to pass
a decree for divorce. Under sub-section 2, there is period of waiting to six to
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eighteen months. This interregnum was obviously intended to give time and
opportunity to parties to reflect on their move and seek advise from relatives and
friends. In this transitional period, one of the parties may have a second thought
and may change the mind not to proceed with petition. Spouse may not be party to
joint motion under sub-section (2) after waiting period and there is nothing in
Section which prevents such courts. Section does not provide that if there is change
of mind by one party, it should not be accepted. It is not the intention of Legislature
that once the petition is filed under Section 13B for dissolution of marriage by
decree of divorce by mutual consent, any party to motion may not withdraw
consent. Meaning thereby, waiting period is prescribed by Legislature for benefit
of litigants to take a second thought in respect of their consent and action of
dissolution of marriage by mutual consent. If the court is permitted to waive
cooling/waiting statutory period without any application/request of parties, it will
amount to deprive parties from exercising his/her option to withdraw consent,
therefore, the same cannot be permitted, other wise it will defeat very purpose of
incorporating waiting period and provisions itself.

There is no provisions in Section 13B(2) of the Act for waiving of statutory
period of six months and earlier Apex Court by exercising power under Article 142
of Constitution of India waived statutory period in appropriate cases. However, in
the matter of Amardeep Singh v. Harveen Kaur, (2017) 8 SCC 746, it was held by
Apex Court that in appropriate caseafter considering and satisfying the requirement
of waiving the cooling period,court dealing with matter may accept prayer of parties
to waive statutory period under Section 13B(2). The relevant paragraphs of the
judgment are infra:

“Applying the above to the present situation, we are of the view
that where the court dealing with a matter is satisfied that a case
IS made out to waive the statutory period under Section 13B(2),
it can do so after considering the following:

(i) the statutory period of six months specified in Section
13B(2), in addition to the statutory period of one year under
Section 13B(1) of separation of parties is already over before the
first motion itself;

(i)  all efforts for mediation/conciliation including efforts in
terms of Order 32-A Rule 3 CPC/Section 23(2) of the Act/
Section 9 of the Family Courts Act to reunite the parties have
failed and there is no likelihood of success in that direction by
any further efforts;
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(iii) the parties have genuinely settled their differences including
alimony, custody of child or any other pending issues between
the parties;

(iv) the waiting period will only prolong their agony.

The waiver application can be filed one week after the first
motion giving reasons for the prayer for waiver. If the above
conditions are satisfied, the waiver of the waiting period for the
second motion will be in the discretion of the court concerned.

Since we are of the view that the period mentioned in
Section 13B(2) is not mandatory but directory, it will be open to
the court to exercise its discretion in the facts and circumstances
of each case where there is no possibility of parties resuming
cohabitation and there are chances of alternative rehabilitation.

Needless to say that in conducting such proceedings the
court can also use the medium of video conferencing and also
permit genuine representation of the parties through close
relations such as parents or siblings where the parties are unable
to appear in person for any just and valid reason as may satisfy
the court, to advance the interest of justice.

After examining proceedings dated 30.11.2022, it appears that before fixing
case for recording of statements of parties for second motion within a period of two
and half months from the date of presentation of petition, learned Family Court has
not recorded satisfaction or any reason for waiving statutory period and straight
way fixed the case for 13.01.2023 and passed judgment and decree on same day
without completing statutory period as stipulated in Section 13B(2) of the Act.

The family court was not empowered to curtail period of reconsideration of
consent by parties because the period has been provided by statute to parties for the
purpose of reconsideration of their consent and though period mentioned in Section
13B(2) is not mandatory, but it is right of parties to wait for period provided under
the Act before giving final consent and if a party is desirous to withdraw the
consent, the same may be withdrawn, therefore, fixing of case at an early date
without any application/request of parties by Family Court amounts to violation of
provisions of law. The question is answered accordingly.

Consequently, the appeal is allowed. Judgment and decree dated 13.01.2023
are hereby set aside and matter is remanded back to Family Court as period of 18
months from the date of filing petition has not been completed till now and family
court may proceed further and pass appropriate order/judgment after recording
fresh consent by way of statements of parties for divorce by mutual consent. The
parties are directed to remain present before learned Family Court on 08.04.2024.
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19. INDIAN PENAL CODE, 1860 — Sections 120B, 364A and 392
BHARATIYA NYAYA SANHITA, 2023 - Sections 61(2), 140(2) and
309(4)

EVIDENCE ACT, 1872 — Sections 3,9 and 27

BHARATIYA SAKSHYA ADHINIYAM, 2023 — Sections 2, 7 and 23(2)

CRIMINAL PROCEDURE CODE, 1973 — Section 154

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 173

(i) Appreciation of evidence — Kidnapping of minor for ransom and
robbery in furtherance of criminal conspiracy — FIR was lodged on
the basis of secret information received by the Sub-Inspector — The
said report did not reveal the commission of a cognizable offence —
Family members of minor boy did not lodge any report even after
his return — The fact that the accused person's name was not
mentioned in the special report which the investigation officer sent
to his superiors, raises doubts about the actions of 10 — Kidnapped
minor knew one of the suspects before hand and claims to have
identified one of the accused at the time of incident but he did not
disclose it to the Police until much later — Once the kidnapped boy
comes home, threat perception at hands of offenders, if any would
have either been diluted or vanished — Unexplained delay in acting
lawfully raises significant questions about the credibility of the
overall prosecution case.

(ii) Identification — The child who was abducted had previously
encountered one of the accused and claimed to have recognized him
at the time of the incident — Prosecution's case was completely
undermined by the fact that the identity of the accused was not
disclosed to police officials until a significant amount of time had
passed — During the deposition in the court, the boy identified the
accused for the first time in the dock who were not known to him —
This raises questions about dock identification of the accused —
Therefore, identification of the accused by witness was not found
reliable.

(iii) Recovery of money — Since disclosure statements were not proven as
per law, prosecution failed to prove recovery of currency notes at the
instance of accused — Father of the minor received back currency
notes without an order of court; which was a clear act of
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unacceptable misconduct on the part of the investigating officer —
Recording disclosure statements and so called recovery of currency
notes appeared to be a sham — Recovery appeared doubtful and
unworthy of credence — Conviction set aside.

AT TUS WIS, 1860 — GRTY 120, 364% T 392
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Gaurav Maini v. State of Haryana
Judgment dated 09.07.2024 passed by the Supreme Court in
Criminal Appeal No. 696 of 2010, reported in AIR 2024 SC 3601
Relevant extracts from the judgment:
In wake of the discussion, we summarise our conclusions as below:-
I That the entire prosecution story is totally concocted and does not inspire
confidence.
ii.  The FIR (Exhibit-PAA/1) could not have been registered on the basis of the
secret information received by Jai Singh, SI(PW-27) because the said information
did not disclose the commission of any cognizable offence. If at all, the FIR had to
be registered, the same should have been done on the basis of the statement of
Shamlal Garg recorded by the police officials on 15th April, 2003. However, no
such steps were taken by the police officials, thereby, creating a grave doubt on the
bona fides of the actions of the Investigating Agency.
iii.  That the complainant party failed to offer logical explanation for failing to
file an FIR even after the kidnapped boy-Sachin Garg (PW-2) had returned home.
It can safely be presumed that once the kidnapped boy had returned home, the threat
perception at the hands of the offenders, if any, would have been
diluted/disappeared. The delay in taking legal action creates a grave doubt on the
truthfulness of the entire prosecution case.
iv.  That the kidnapped boy-Sachin Garg (PW-2) knew accused Gaurav Bhalla
(A2) from before and claims to have identified him at the time of the incident but
in spite thereof, the name of Gaurav Bhalla (A2) was not disclosed to the police
officials up to 20th April, 2003 which completely demolishes the veracity of the
prosecution case. The omission of the names of the accused persons in the special
report forwarded by Investigating Officer (PW-37) to his superior officials is also
vital and creates further doubt on the conduct of the Investigating Agency.
v. Itis an admitted fact that the accused appellants other than Gaurav Bhalla
(A2) were not known to the kidnapped boy Sachin Garg (PW-2) and they were
identified by him for the first time in the dock during deposition in the Court. This
creates a doubt on the dock identification of these accused by Sachin Garg (PW-2)
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who also admitted in the cross-examination that the accused persons were shown
to him and his father by the officers of the CIA. This admission lends further
succour to the conclusion that the identification of the accused by the witness
Sachin Garg (PW-2) is not free from doubt.

vi.  That the prosecution case failed to led trustworthy evidence to establish the
recovery of the currency notes at the instance of the accused because the disclosure
statements were not proved as per law. Furthermore, the currency notes were
handed back to Mahesh Garg (PW-1) without any order of the Court which is an
act of gross misconduct on the part of the Investigating Officer (PW-37). Rather,
this Court is compelled to observe that perhaps the entire exercise of recording
disclosure statements and the recovery of the currency notes is totally sham and
that is why, the currency notes were neither deposited in the malkhana of the police
station/bank nor were the same produced in the Court thereby, creating strong doubt
on the very factum of the recovery.

vii. That the prosecution failed to examine the most relevant witness, namely,
Shamlal Garg which compels the Court to draw an adverse inference against the
prosecution.

The High Court as well as the trial Court failed to advert to these important
loopholes and shortcomings in the evidence available on record which are fatal and
completely destroy the fabric of the prosecution case.

As a consequence, this Court is of the firm opinion that entire story of the
prosecution is nothing but a piece of fabrication and the accused were framed in the
case for ulterior motive. There is no iota of truth in the prosecution story what to
talk of proof beyond all manner of doubt which establishes the guilt of the accused.
The fabric of the prosecution case is full of holes which are impossible to mend.
Thus, conviction of the accused appellants as recorded by the trial Court and
affirmed by the High Court cannot be sustained. The impugned judgments do not
stand to scrutiny.

[ ]
20. INDIAN PENAL CODE, 1860 — Sections 120B, 420, 467, 468, 471 and
477A

BHARATIYA NYAYA SANHITA, 2023 — Sections 61(2), 318(4), 338,

336(3), 340(2) and 344

Offence of cheating, forgery and conspiracy — Allegations against the

accused persons of widespread conspiracy involving forgery of

documents to facilitate illegal transfer of valuable Government land to
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private entities — Evidence available on record showed prima facie
involvement of the accused persons in the offence — The nature and
extent of alleged conspiracy, the involvement of accused persons and the
actual harm caused to public exchequer need to be judiciously examined
in a trial — Such case should not be dismissed at a preliminary stage —
Order of quashing the complaint set aside.

RO qUS Nfedl, 1860 — HRIY 1209, 420, 467, 468, 471 UG 477%H
RO <O <f2dl, 2023 — 9IRS 61(2), 318(4), 338, 336(3), 340(2)
Uq 344
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B HETT § S AUS TSI $T &Y — AT W Iuael g
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I @ TPfa SR IR, sfgaaror o wferaar sk o Bt
T8 IAS &y BT ARG 9T faRer & SR & S ey
— U YR BT URAS 59 R R 181 far sren =gy — aRkarg
R 5 9T & 3w & IR fHar |
State of Odisha v. Nirjharini Patnaik @ Mohanty and anr.
Judgment dated 26.04.2024 passed by the Supreme Court in
Criminal Appeal No. 2270 of 2024, reported in 2024 (2) Crimes 386
(SC)

Relevant extracts from the judgment:

On 20.05.2005, an FIR registered as Capital P.S. Case No. 178 of 2005 was
lodged by the then Special Secretary to the Government in the General
Administration (G.A.) Department, alleging a widespread conspiracy involving the
forgery of documents to facilitate the illegal transfer of valuable government land
to private entities. Following the FIR, the Police initiated investigations that
culminated in a charge-sheet filed against ten individuals, including the present
respondents, accusing them of engaging in a criminal conspiracy under sections
420, 467, 468, 471, 477A, 120B and 34 IPC.

The charge-sheet dated 28.08.2015 detailed that the respondents, along with
other co-conspirators, allegedly utilized forged documents such as Hata Patas,
Ekpadia, and rent receipts to manipulate judicial processes and revenue records to
illegally In short, ‘IPC’ acquire government lands. These documents were
purportedly produced in various revenue and civil courts to secure favorable orders,
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which were then used to substantiate false claims of ownership over the disputed
properties.

Central to the allegations is a transaction involving the sale of land situated
in the heart of Bhubaneshwar, initially leased to one Kamala Devi under dubious
circumstances before the independence of India. After her demise, her legal heir,
Kishore Chandra Patnaik, continued to assert rights over the property based on this
lease, which had been previously declared non-genuine by the competent
authorities. Despite adverse findings, the OEA Collector and subsequent judicial
rulings set aside earlier decisions and reinstated the lease, albeit amidst allegations
of document manipulation and improper legal proceedings.

In the year 2000, Kishore Chandra Patnaik, through a General Power of
Attorney2, granted Anup Kumar Dhirsamant (accused no. 5), a real In short,
“GPA” estate developer, the authority to manage and dispose of the property. It is
alleged that this GPA was later found to be interpolated towards transactions
favourable to the Respondents and the other accused persons. Following the
interpolation, Dhirsamant executed sales of substantial portions of the land to the
respondents at rates grossly undervalued, as per the market rates at the time and
transactions that were finalized without proper scrutiny of the title's legitimacy or
the GPA's authenticity.

On 26.09.2015, the SDJM, Bhubaneshwar passed an order of cognizance for
offence u/s 420, 467, 468, 471, 477(A), 120(B) and 34 IPC and issue of process
against the Respondents and the other accused persons which was challenged by
the Respondents before the High Court.

The High Court in its impugned judgment, quashed the order taking
cognizance against the respondents. It reasoned that there was insufficient evidence
of a conspiracy directly implicating the respondents and criticized the preliminary
stage of judicial scrutiny as overly thorough, contrary to the standards required for
prima facie evaluation at the stage of taking cognizance.

The manipulation of the GPA where specific terms were altered to
misrepresent the authority granted, was carried out with the help of one Ajya Kumar
Samal, a junior clerk (accused no.3). This act of forgery was a deliberate attempt to
circumvent the legal procedure for transferring property. Following this forgery,
extensive lands were sold at significantly lowered values. Specifically, lands in the
heart of Bhubaneswar city were acquired for as little as Rs. 9,000/- per acre,
whereas the prevailing market rates exceeded Rs. 50 lakhs per acre. Such drastic
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undervaluation raises substantial questions regarding the intent behind these
transactions, indicative of a deliberate scheme to evade appropriate stamp duties
and registration fees, causing considerable loss to the state. Crucially, part of this
land was bought under suspicious conditions by Respondent No.1 and
Puspa Choudhury (accused no.8), in transactions managed by Prahallad Nanda
(accused no.2), who was temporarily in charge of the Sub-Registrar's office. The
intentional undervaluation of this land and the strategic involvement of Respondent
No.1, in conjunction with the revocation of the GPA due to its fraudulent
tampering, highlight a clear scheme to misappropriate government property and
incur losses upon the public exchequer.

This Court believes that dismissing the case at the preliminary stage,
especially when linked to a broader pattern of similar frauds involving government
lands as part of a larger conspiracy, risks undermining the integrity of multiple
ongoing investigations and judicial processes. Such a decision would be
detrimental to the investigation of similar fraudulent schemes against public assets.

Therefore, this Court finds that the High Court's decision to quash the
proceedings was based on an incomplete assessment of the facts, which could only
be fully unraveled through a detailed trial process. The nature and extent of the
alleged conspiracy, the involvement of the respondents, and the actual harm caused
to the public exchequer need to be judiciously examined in a trial setting. The High
Court has hastily concluded that there is no evidence to show meeting of minds
between the other accused persons and the Respondents which in our considered
opinion, can only be decided after a thorough examination of evidence and
witnesses by the Trial Court.

21. INDIAN PENAL CODE, 1860 — Sections 147, 148 and 302 r/w/s 149
BHARATIYA NYAYA SANHITA, 2023 - Sections 191(2), 191(3) and
103(1) r/w/s 190
Murder — Unlawful assembly — Common object — Presence of appellants
is established with other co-accused at the scene of crime — Their
presence amounted to unlawful assembly which is sufficient for
conviction with the aid of Section 149 even if they may not have been
armed with any weapon and may have been assigned any specific role in
the commission of offence.
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Suresh Dattu Bhojane and anr. v. State of Maharashtra

Judgment dated 08.07.2024 passed by the Supreme Court in

Criminal Appeal No. 412 of 2012, reported in 2024 (3) Crimes 188

(SC)

Relevant extracts from the judgment:

In view of the testimony of the eye-witnesses, the courts below have rightly
held that the deceased Mohan Mungase was killed by the accused persons on the
fateful day in the house of Mama Bhojane.

The only point which arises for consideration is whether in the facts and
circumstances of the case, the accused A-5 and A-6 could also be convicted as they
were not alleged to have been armed with any weapon and have not been assigned
any specific role.

The aforesaid accused persons may not be armed and may not have been
assigned any specific role but nonetheless their presence at the scene of the crime
along with other accused persons is duly established. They were held to be part of
the unlawful assembly with common object. The evidence of Nandkumar Mungase
(PW-5) proves the presence of Suresh (A-5) and Anna (A-6). He has also stated
that they were armed with swords at the material time. They were likely to strike
him with sword but was timely saved by Savita (PW-4). The testimony of Savita
(PW-4) also speaks about the armed presence of both the above accused and that
they have gheraoed the deceased Mohan Mungase. The evidence of both the above
eye-witnesses clearly proves that both of them were present at the scene of the
crime and were having the common object to kill Mohan Mungase. All of them had
joined together and have come to the house of Mama Bhojane after a quarrel was
picked up with the deceased Mohan Mungase earlier to the incident at the shop of
Shiva Chougale situate in the village.

The accused A-5 and A-6 are undoubtedly part of unlawful assembly and
were having the common object viz the killing of deceased Mohan Mungase and
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his brother Nandkumar Mungase. They had a clear motive for the above purpose as
the country liquor shop which was settled in favour of A-1 was subsequently
entrusted to the deceased and his brother by the owner Mama Bhojane. The accused
A-5 and A-6 were present even at the time when the deceased was threatened with
dire consequences while he was sitting on the platform of a shop just before the
fatal incident. They both were present in the house of Mama Bhojane when the
crime took place. The assembly of all the accused persons in the house of Mama
Bhojane with the deadly weapons was apparently for the purposes of teaching a
lesson to the deceased and his brother to settle the score arising from the
entrustment of the country liquor shop. Therefore, both A-5 and A-6 were certainly
part of the unlawful assembly having the common object and as such are guilty of
the offence as envisaged under Section 149 of the IPC.

The accused A-5 and A-6 have been charged under Section 149 IPC.
Therefore, their presence with the other co-accused amounted to an unlawful
assembly which is sufficient for conviction, even if they may have not actively
participated in the commission of the crime. It goes without saying that when
the charge is under Section 149, the presence of the accused as part of the unlawful
assembly itself is sufficient for conviction.

In view of the aforesaid testimony of the eye-witnesses and the concurrent
findings of the facts recorded by the courts below about the presence of A-5 and A-
6 at the scene of the crime as part of unlawful assembly and their active role in
surrounding the deceased with the common intention to kill him, we are of the
opinion that they cannot escape the conviction.

[ J
22. INDIAN PENAL CODE, 1860 — Sections 304 part-II and 386

BHARATIYA NYAYA SANHITA, 2023 — Sections 105 and 308(5)

When culpable homicide does not amount to murder, explained —

Husband and father-in-law of the daughter of accused came to his

residence and compelled his daughter to return back — Due to the

disagreement, an abrupt confrontation occurred — Father-in-law of the
daughter was allegedly stabbed by the accused and his son, resulting in
the death of father-in-law and injury to son-in-law — The entire incident
happened in the heat of the moment and neither party was able to
regulate their anger at the moment — The co-accused was a young man
who was 18 years old and was a student of 12" grade — A young man's
emotional distress was entirely understandable in the light of the
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allegations that in-laws of his sister were ill treating her — The deceased
and his son each suffered only one stab wound — The upper body of the
deceased and injured were not targetted by the knife — The incident
occurred inside the home of the accused, which indicates that it was
not pre-meditated — Conviction rightly modified from 304 Part 1 to
304 Part 2.
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ARAI I ¥igdl, 2023 — gRIY 105 Ud 308(5)
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Hussainbhai Asgarali Lokhandwala v. State of Gujarat

Judgment dated 14.08.2024 passed by the Supreme Court in

Criminal Appeal No. 1691 of 2023, reported in AIR 2024 SC 3832
Relevant extracts from the judgment:

On a cumulative analysis of the evidence of the prosecution witnesses, the
picture which emerges is that there was a matrimonial dispute between Oneja and
her husband Abbas. Despite that they had come home from Ahmedabad on
07.11.2000 for attending the marriage of Merriam. However, because of the
strained relationship, Oneja did not stay with Abbas bhai in his residence. Instead,
she alongwith her daughter Natasha decided to stay in her father's house which was
in the close vicinity of the residence of her husband Abbas. On that fateful day,
despite receiving calls from her husband, Oneja refused to come to his house. A
maid was sent to bring back the keys of the cupboard of the Ahmedabad house but
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Oneja refused to handover the keys to the maid. It was then that Abbas bhai went
to the residence of his father-in-law and demanded from his wife that the keys of
the cupboard should be handed over to him. At this, pandemonium broke out
resulting in a hue and cry as Oneja's father Asgarali accused Abbas bhai of
harassing his daughter. When aunt Arvaben went to the residence of Asgarali to
diffuse the situation, she was pushed back by Asgarali as a result of which she fell
down and suffered injuries. Idrish bhai went to the place of occurrence followed by
PW-5. It appears that the very sight of Idrish bhai flared up the situation and an
enraged Asgarali caught hold of his (Idrishbhai's) arms from behind, calling upon
his son Hussain to finish him off. It has come on record that while asking his son
to finish off Idrish bhai, Asgarali had said that these people (referring to Idrish bhai
and his son Abbas bhai) had caused lot of distress to them. Therefore, he should be
finished off. It was at that stage that Hussain bhai Asgarali Lokhandwala, son of
Asgarali, brought a kitchen knife from inside the house and fatally stabbed Idrish
bhai. When PW-5 sought to intervene, he was also stabbed in the stomach by
Hussain bhai as he had stabbed Idrish bhai. That apart, there also appears to be
pelting of stones aimed at the glass door of the house of Asgarali shattering the
glass pane besides scuffle between the parties.

The trial court had convicted Asgarali and Hussain bhai under Section 304
Part | IPC as well as under Sections 323 and 324 thereof. On appeal, the High Court
by the impugned judgment and order altered the conviction of both Asgarali and
Hussain bhai from one under Section 304 Part | IPC to one under Section 304 Part
I1 IPC. While the sentence of Asgarali was modified to the period of incarceration
already undergone by him, that of Hussain bhai was modified to five years.

In so far Hussain bhai is concerned, what is discernible from the record is that
he was a young man of 18 years of age at the time of the incident studying in Class
12. There was a history of matrimonial dispute between his sister and brother-in-
law Abbas bhai. It is natural for a young man to be emotionally upset to see his
sister allegedly ill-treated by her in-laws and when the deceased and Abbas bhai
came to their residence leading to the ruckus, it is not difficult to visualize the state
of mind of Hussain bhai as well of his father Asgarali. The tension was building up
since morning as Abbas bhai was first insisting that his wife Oneja should come to
his house and then insisting on the cupboard key of the Ahmedabad house to be
handed over to him. It is important to note that the incident had taken place inside
the residence of Asgarali (and then spilling over onto the street infront) and not in
the residence of Idrish bhai. It is quite possible that as a young man, Hussain bhai
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was overcome by emotion which led him to physically attack the deceased and his
son (brother-in-law). The fact that the incident was not premeditated is buttressed
by the happening thereof inside the residence of Asgarali. Besides there was only a
stab wound each on the stomach of the deceased and PW-5. The knife was not
directed by Hussain bhai at the upper portion of the bodies of the deceased and PW-5.

We are in agreement with the view taken by the High Court that the entire
incident had occurred in the heat of the moment and that neither party could control
their anger which ultimately resulted into the fateful incident.

That being the position and since the High Court had brought down the charge
from Section 304 Part | IPC to Section 304 11 IPC, we feel that it would be in the
interest of justice if the sentence of the appellant Hussain bhai Asgarali
Lokhandwala is further modified to the period of incarceration already undergone
by him while maintaining the conviction.

23. INDIAN PENAL CODE, 1860 — Section 353 r/w/s 186

BHARATIYA NYAYA SANHITA, 2023 — Section 132 r/w/s 221
Obstructing public servant in discharge of public duties — Trial Court
acquitted the accused for having committed the offence punishable u/s 7,
13(1)(d) r/w/s 13(2) of Prevention of Corruption Act, 1988 and Section
201 of IPC however, convicted him for the offence punishable u/s 353 of
IPC — Charge against accused was that he with an intention to obstruct
the trap team in performing their duties, attacked them or exercised
criminal force on them — It transpires from the evidence that when the
accused was apprehended, he attempted to wriggle out and in the
process, jostling and pushing happened as the accused wanted to
extricate himself from the arrest — Such act of accused was not with any
intention to assault or use criminal force — None of the ingredients of
Section 353 are attracted — Conviction of the accused/appellant is
therefore, set aside.
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Mahendra Kumar Sonker v. State of Madhya Pradesh

Judgment dated 12.08.2024 passed by the Supreme Court in

Criminal Appeal No. 520 of 2012, reported in 2024 (3) Crimes 148

(SC)

Relevant extracts from the judgment:

Insofar as the charge under Section 353 of the IPC was concerned, the
allegation was that the appellant in collusion with his wife with an intention to
obstruct the members of the trap team in performing their public duty during the
trap proceeding, attacked them or exercised criminal force on them. It is this part
of the case which has been believed by the courts below.

We have also carefully perused the defence witnesses including the evidence
of DW-2 Sitaram Chourasia who generally states that three to four persons came
and there was pushing and shoving (‘dhakka mukki’ as is evident from the Hindi
deposition) between the accused and those persons.

Having considered the oral evidence and the medical evidence, we are
constrained to conclude that the prosecution has not established that the appellant
has assaulted or used criminal force against the trap party. In fact, what transpires
is that when the appellant was apprehended there appears to have been an attempt
by the appellant to wriggle out and in the process, jostling and pushing appears to
have happened, in the process of the appellant trying to extricate himself from the
arrest. None of the ingredients of assault or criminal force have been attracted.

Further, there is absolutely no evidence to show that the accused used any
hard and blunt object. PW-13 Dr. H.L. Bhuria had deposed that the injuries on PW-
9 Niranjan Singh, PW-8 N.K. Parihar, Constable Raj Kumar and Constable
Shivshankar might have been caused by hard and blunt object. In view of the above,
there is no evidence to indicate that the accused assaulted or used criminal force on
the trap party in execution of their duties or for the purpose of preventing or
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deterring them in discharging their duties. In short, none of the ingredients of
Section 353 are attracted. The jostling and pushing by the accused with an attempt
to wriggle out, as is clear from the evidence, was not with any intention to assault
or use criminal force.

24. INDIAN PENAL CODE, 1860 — Section 494 r/w/s 34

BHARATIYA NYAYA SANHITA, 2023 — Section 82(1) r/w/s 3(5)
Bigamy — Charge — Common intention — No person other than the spouse
to the second marriage could have been charged for the offence
punishable u/s 494 simplicitor — In order to rope other persons in the
offence with the aid of Section 34 IPC, the complainant would be
required to prove not only the presence of those persons but also their
overt act or omission in the second marriage ceremony and also establish
that such persons were aware about the subsisting marriage of main
accused with the complainant.
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S. Nitheen and ors. v. State of Kerala and anr.

Judgment dated 15.05.2024 passed by the Supreme Court in

Criminal Appeal No. 2585 of 2024, reported in 2024 (2) Crimes 320

(SC)

Relevant extracts from the judgment:

At the outset, we may note that the complaint was filed alleging commission
of the offence punishable under Section 494 read with Section 34 IPC. However,
post recording pre-charge evidence, the learned JMFC passed an order dated
28" May, 2018 directing framing of charge against all the accused persons for the
offence punishable under Section 494 IPC.
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The essential ingredients of offence under Section 494 IPC, as explained by
this Court in the case of Gopal Lal v. State of Rajasthan, (1979) 2 SCC 170, are as
follows:

“3. The essential ingredients of this offence are:

(1) that the accused spouse must have contracted the first
marriage

(2) that while the first marriage was subsisting the spouse
concerned must have contracted a second marriage, and

(3) that both the marriages must be valid in the sense that the
necessary ceremonies required by the personal law governing
the parties had been duly performed.”

A bare perusal of the penal provision would indicate that the order framing
charge is erroneous on the face of the record because no person other than the
spouse to the second marriage could have been charged for the offence punishable
under Section 494 IPC simplicitor. However, this is a curable defect, and the charge
can be altered at any stage as per the provisions of Section 216 CrPC.

It is a peculiar case wherein, the complainant has not sought prosecution of
the appellants for the charge of abetting the second marriage by Ms. Lumina (A-1)
under Section 109 IPC. The appellants herein are being roped in by virtue
of Section 34 IPC with the allegation that they had the common intention to commit
the offence under Section 494 IPC. In order to bring home the said charge, the
complainant would be required to prima facie prove not only the presence of the
accused persons, but the overt act or omission of the accused persons in the second
marriage ceremony and also establish that such accused were aware about the
subsisting marriage of Ms. Lumina (A-1) with the complainant.

A perusal of the pre-charge evidence led in support of the complaint would
reveal that Flory Lopez (A-3) and Vimal Jacob (A- 4) were not even alleged to be
present at the time of such marriage. Hence, the involvement of these accused for
the charge of having a common intention to commit the offence under Section
494 IPC is not established by an iota of evidence.

So far as S. Nitheen (A-5), P.R. Sreejith (A-6) and H. Gireesh (A-7) are
concerned, they are alleged to be the friends of Ms. Lumina (A-1) and Saneesh (A-
2) and that they witnessed the alleged bigamous marriage. On perusal of the
evidence of the complainant who testified as CW-1, it becomes clear that all he has
alleged in his deposition is that accused S. Nitheen (A-5), P.R. Sreejith (A-6) and
H. Gireesh (A-7) were the witnesses to the second marriage. However, there is not
even a shred of allegation by the complainant that these accused, acted as witnesses
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to the second marriage having knowledge that Ms. Lumina (A-1) was already
married to the complainant. In absence of such allegation, the prosecution of the S.
Nitheen (A-5), P.R. Sreejith (A-6) and H. Gireesh (A-7), for the charge of having a
common intention to commit the offence under Section 494 IPC is totally
unwarranted in the eyes of law.

25. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)
ACT, 2015 — Sections 15 and 94
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)
RULES, 2022 — Rule 65
EVIDENCE ACT, 1872 — Section 35
BHARATIYA SAKSHYA ADHINIYAM, 2023 — Section 29
Determination of age — Preliminary assessment — If birth certificate is
found to be suspicious and not a genuine document, then school record
and scholar register would prevail for determination of age of the
accused — When it is established that age of accused is above 18 years
then preliminary assessment u/s 15 of the Act is not required.
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Shakeel v. State of Madhya Pradesh

Order dated 23.04.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Revision No. 4299 of 2023,
reported in ILR 2024 MP 1706

Relevant extracts from the order:

The judgment in the case of CIDCO v. Vasudha Goarakhnath Mandevlekar
(Civil Appeal No. 3615/2009, decided on 15.05.2009) and Jabar Singh v. Dinesh
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& anr., (Criminal Appeal N0.487/2010, decided on 12.03.2010) are judgments
prior to the enactment of Act, 2015 and Rules of 2022. The aforesaid judgments
would not render any assistance to the facts of the present case. In the present case,
the birth certificate produced by the applicant has been found to be suspicious and
not genuine and authenticate. On the contrary, the case of the Respondent is that
the applicant is an adult person, as per school record, his age is more than 18 years
6 months on the date of the incident. In the case of Pawan Kumar v. State of UP
& ors. (Criminal Appeal N0.3548/2023, decided on 21.11.2023), the Court held
that hypertechnical approach should not be adopted in a case of border line. In the
present case, the Respondents have clearly established from the school record that
age of the applicant was 18 years 6 months on the date of the incident. The Board
and the Appellate Court have not adopted any hypertechnical approach in this case
and the present case is not a case of border line specially when the Respondents
have clearly established the age of the accused person more than 18 years. As per
Rule 65(5), it is for the Board to decide the authenticity of the certificate in a case
where number of suspicious documents are filed. The judgments relied by the
applicant are not in the reference of the Rules of 2022. The aforesaid judgments
would not render any assistance to the facts of the present case. It is held that if a
Birth Certificate is found to be suspicious and genuine document then the school
record and scholar register would prevail for determination of the age of an accused.

Apart from that there is no merit in the contention of the counsel for the
applicant that a preliminary assessment under Section 15 had not been carried out
by the Board. When the case of the Respondent is that the accused/applicant is an
adult person more than 18 years and the same is established and proved then
preliminary assessment under Section 15 of the Act would not be required and the
Board has to make assessment on the basis of documentary evidence. In the present
case, the birth certificate filed on behalf of the applicant has been found to be
suspicious and not a genuine and authenticate document. On the contrary, the
Respondents have proved beyond doubt from the school record proved by the
testimony of Principal and other witnesses of the school that the age of the date of
birth of the applicant was recorded 15.06.2004 and he was 18 years 6 months at the
time of the incident. The aforesaid documents are admissible in evidence as per
Section 35 of the Evidence Act.
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26.

MOTOR VEHICLES ACT, 1988 — Sections 2, 3 and 10 (2) (d) & (e)
Driving licence — Whether a driver holding an LMV licence for vehicles
with gross weight of less than 7,500 kg as per section 10 (2) (d) is
permitted to operate a ‘transport vehicle’ without additional
authorization u/s 10 (2) (e) of the Act? This question which was referred
to a larger Bench (5 Judges) of Apex Court, has been decided in the
affirmative. [Upheld : Kulwant Singh v. Oriental Insurance Co. Ltd., 2018
ACJ 2873 (SC); Mukund Dewangan v. Oriental Insurance Co. Ltd., 2017
ACJ 2011 (SC); Nagashetty v. United India Insurance Co. Ltd., 2001 ACJ
1441 (SC); S. lyyapan v. United India Insurance Co. Ltd., 2013 ACJ 1944
(SC); Partially Overruled : National Insurance Co. Ltd. v. Annappa
Irappa Nesaria, 2008 ACJ 721 (SC); Overruled : New India Assurance
Co. Ltd. v. Prabhu Lal, 2008 ACJ 627 (SC); New India Assurance Co. Ltd.
v. Roshanben Rahemansha Fakir, 2008 ACJ 2161 (SC) and Oriental
Insurance Co. Ltd. v. Angad Kol, 2009 ACJ 1411 (SC)]

HAiex I A=A, 1988 — 9IRTY 2, 3 TG 10(2) (&) T4 ()

qrer I — 1 AR T aRT 102) (@) & AR 7500
e & &9 ¥od YR el 9189 B T 8g Ud.QH.E! e
gRd A a1 ATerd AR @ gRT 10 2)() P Siadta faAT
fiRad wteR @& IRIET I9 & =T Fobal 37 I§ UL S Swaad
g ' Jgg W8 (Ui ~mmen) o Wefia feam war em &t
HHRIGS w9 ¥ FR1Ga &A1 ™1 3| [ 68 S-1 T goaa 9F
fa. siveeT geae &y fafics, 2018 veior 2873 (Vere)), F&
gqITT 13, 3IRYCer 9qNT Hu ferfdds, 2017 vefis 2011 (Tod)
TRIET 13 FAIECE FIeAr $eIRT FuAl feafics, 2001 ISl 1441
(vad) va =T 3. TAIECS F189T 3R By fofdcs, 2013
TS 1944 (Terf}) i w9 A Aoy NG o 3TNy By
ferfade fa sr=rar gvwr awRar 2008 vHial 721 (ved}) s
aiffa = sfear veIRY &g fefdcs 13 7y @ie, 2008 TGl 627
(verd)), = SISTr veae FH foafics 3. RerTeT EHTET BH,
2008 THIG 2161 (V) vT 3Pveer eI da feifacs 3. srre
Pel, 2009 THIG 1411 (Ta))]

Bajaj Allianz General Ins. Co. Ltd. v. Rambha Devi and ors.
Judgment dated 06.11.2024 passed by the Supreme Court in Civil
Appeal No. 841 of 2018, reported in 2024 ACJ 2623 (5 Judge Bench)
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Relevant extracts from judgment:

The licensing regime under the MV Act and the MV Rules, when read as a
whole, does not provide for a separate endorsement for operating a ‘Transport
Vehicle’, if a driver already holds a LMV license. We must however clarify that
the exceptions carved out by the legislature for special vehicles like e-carts and e-
rickshaws 74, or vehicles carrying hazardous goods 75, will remain unaffected by
the decision of this Court.

As discussed earlier in this judgment, the definition of LMV under Section
2(21) of the MV Act explicitly provides what a ‘Transport Vehicle’ ‘means’. This
Court must ensure that neither provision i.e. the definition under Section 2(21) or
the second part of Section 3(1) which concerns the necessity for a driving license
for a ‘“Transport Vehicle’ is reduced to a dead letter of law. Therefore, the emphasis
on ‘Transport Vehicle’ in the licensing scheme has to be understood only in the
context of the ‘medium’ See Rule 8A of MV Rules, ‘Minimum training required
for driving E- rickshaw or E-cart’ See Rule 9 of MV Rules, ‘Educational
Qualification for drivers of goods carriages carrying dangerous or hazardous
goods’ and ‘heavy’ vehicles. This harmonious reading also aligns with the
objective of the 1994 amendment in Section 10(2) to simplify the licensing
procedure [The classes medium goods vehicle [section (10 (2) (e)], medium (g)]
and heavy passenger vehicle [section 10 (2) (f)], heavy goods vehicle [section 10
(2) (9)] and heavy passenger vehicle [section 10 (2) (h)] were deleted and a new
class ‘transport vehicle’ was introduced in section 10 (2) (e).

The above interpretation also does not defeat the broader twin objectives of
the MV Act i.e. road safety and ensuring timely compensation and relief for victims
of road accidents. The aspect of road safety is earlier discussed at length. An
authoritative pronouncement by this Court would prevent insurance companies
from taking a technical plea to defeat a legitimate claim for compensation involving
an insured vehicle weighing below 7,500 kgs driven by a person holding a driving
license of a ‘Light Motor Vehicle’ class.

In an era where autonomous or driver-less vehicles are no longer tales of
science fiction and app-based passenger platforms are a modern reality, the
licensing regime cannot remain static. The amendments that have been carried out
by the Indian legislature may not have dealt with all possible concerns. As we were
informed by the Learned Attorney General that a legislative exercise is underway,
we hope that a comprehensive amendment to address the statutory lacunae will be
made with necessary corrective measures.
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Just to flag one concern, the legislature through the 1994 amendment
in Section 10(2)(e) in order to introduce ‘transport vehicle’ as a separate class could
not have intended to merge light motor vehicle (which continued as a distinct class)
along with medium, and heavy vehicles into a single class. Else, it would give rise
to a situation in which Sri (our hypothetical character), wanting to participate in the
cycling sport, is put through the rigorous training relevant only for a multisport like
Triathlon, which requires a much higher degree of endurance and athleticism. The
effort therefore should be to ensure that the statute remains practical and workable.

Now harking back to the primary issue and noticing that the core driving
skills (as enunciated in the earlier paragraphs), expected to be mastered by all
drivers are universal — regardless of whether the vehicle falls into “Transport” or
“Non-Transport” category, it is the considered opinion of this Court that if the gross
vehicle weight is within 7,500 kg - the quintessential common man’s driver Sri,
with LMYV license, can also drive a “Transport Vehicle”. We are able to reach such
a conclusion as none of the parties in this case has produced any empirical data to
demonstrate that the LMV driving licence holder, driving a ‘Transport Vehicle’, is
a significant cause for road accidents in India. The additional eligibility criteria as
specified in MV Act and MV Rules as discussed in this judgment will apply only
to such vehicle (‘medium goods vehicle’, ‘medium passenger vehicle’, ‘heavy
goods vehicle” and ‘heavy passenger vehicle’), whose gross weight exceeds 7,500
Kg. Our present interpretation on how the licensing regime is to operate for drivers
under the statutory scheme is unlikely to compromise the road safety concerns. This
will also effectively address the livelihood issues for drivers operating Transport
Vehicles (who clock maximum hours behind the wheels), in legally operating
“Transport vehicles” (below 7,500 Kg), with their LMV driving license. Perforce
Sri must drive responsibly and should have no occasion to be called either a maniac
or an idiot (as mentioned in the first paragraph), while he is behind the wheels. Such
harmonious interpretation will substantially address the vexed question of law
before this Court.

Our conclusions following the above discussion are as under:-

(i) A driver holding a license for Light Motor Vehicle (LMV)
class, under Section 10(2)(d) for vehicles with a gross vehicle
weight under 7,500 kg, is permitted to operate a ‘Transport
Vehicle’ without needing additional authorization u/s
10(2)(e) ofthe MV Act specifically for the ‘Transport Vehicle’
class. For licensing purposes, LMVs and Transport Vehicles
are not entirely separate classes. An overlap exists between the
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two. The special eligibility requirements will however
continue to apply for, inter alia, e-carts, e-rickshaws, and
vehicles carrying hazardous goods.

(i) The second part of Section 3(1), which emphasizes the
necessity of a specific requirement to drive a ‘Transport
Vehicle,” does not supersede the definition of LMV provided
in Section 2(21) of the MV Act.

(iii) The additional eligibility criteria specified in the MV Act and
MV Rules generally for driving ‘transport vehicles’ would
apply only to those intending to operate vehicles with gross
vehicle weight exceeding 7,500 kg i.e. ‘medium goods
vehicle’, ‘medium passenger vehicle’, ‘heavy goods vehicle’
and ‘heavy passenger vehicle’.

(iv) The decision in Mukund Dewangan v. Oriental Insurance
Co.Ltd., (2017) ACJ 2011 (SC) is upheld but for reasons as
explained by us in this judgment. In the absence of any
obtrusive omission, the decision is not per incuriam, even if
certain provisions of the MV Actand MV Rules were not
considered in the said judgment.

[ J
*27. MOTOR VEHICLES ACT, 1988 — Sections 2 (30) and 166
Accident during a test drive — Liability to pay compensation — Driver of
car and deceased who were employee’s of car manufacturer, took the
vehicle from dealer for the test drive — Whether dealer can be held liable
when he was neither the owner nor in control of the car? Held, No —
‘Owner’ of vehicle is not limited to the category specified in section 2(30)
of the Act — If the context so requires, even a person at whose command
or control the vehicle is, could be treated as its owner for the purposes of
fixing tortuous liability for payment of compensation. (cases referred :
Godavari Finance Co. v. Degala Satyanaranayanamma, 2008 ACJ 1612
(SC), Guru Govekar v. Filomena F. Lobo, 1988 ACJ 585 (SC), National
Insurance Co. Ltd. v. Deepa Devi, 2008 ACJ 705 (SC), Rajasthan State
Road Trans. Corpn. v. Kailash Nath Kothari, 1997 ACJ 1148 (SC), Ramesh
Mehta v. Sanwal Chand Singhvi, (2004) 5 SCC 409 and Tata Motors Ltd.

v. Antonio Paulo Vaz, (2021) 18 SCC 545.)

Hiex I A=A, 1988 — &IRT 2 (30) TT 166

<X gIRd D AR oA — URISR A BT ST — DR BT AAD
Td qd@ Sl aed AT SO & AR o, §RT a8 $ Slor |
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I% f 98 aafed e amew a1 s A aee &, o ff ufex &
YA oY RIS T I D WAoo forg il a9 <
AHdT B | [Te79Y B @& 13 [S7Te GqIRTagITR, 2008 ol
1612 (TEH) T MTHY 13 i v%. &), 1988 Teior 565 (V4.
W) e FeRT & ferfA 3 dur < 2008 TS 705 (TE )
VIOTRJTT ¥eT VIS gid. IIRYT 3 @olrer T BIoT, 1997 UHiGh
1148 (T eft) VA9 Agar f3. Wiger g Rygdl (2004) 5 T 409
G erer dlevt feifd f@ veeifaar glet aror (2021) 18 vVl 545
Hefid frd T

Vaibhav Jain v. Hindustan Motors Pvt. Ltd.

Judgment dated 03.09.2024 passed by the Supreme Court in Civil
Appeal No. 10192 of 2024, reported in 2024 ACJ 1841

MOTOR VEHICLES ACT, 1988 — Section 166

Motor accident — Involvement of offending vehicle — Accident took place
on 15.01.2013 whereas the F.I.R. was lodged on the basis of written
complaint on 01.02.2013 — Initially, the registration number of the
offending truck was not informed to the police — It was mentioned first
time in the complaint dated 01.02.2013 - During the course of
investigation, truck was seized and driver was arrested — Insurance
company made no effort to examine owner and driver — In such
circumstances, merely because the registration number was informed
subsequently, it cannot be said that the delay is so fatal so as to demolish
the case of the claimants — It has to be borne in mind that the evidence
has to be weighed on the principle of ‘preponderance of probability’ and
not on the basis of principle of ‘beyond reasonable doubt’.

HAiex I AfATH, 1988 — SIRT 166

qre gHeAT — MG ared @ wdforaar — gee f&did 15.01.2013
® gfed g8 O9id TH.IMS.SR f&id 01.02.2013 &7 folea Rrera
P AR W Yolldg I T8 — IR™ § I@NT a8 ¢ T Uoig
HHI® gferd & T8l Jarm 1 — Red &A@ 01.02.2013 # g1
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*29.

30.

Ugell IR Sooid fHAT T—T — =AY $ ARM €h B O PR for
AT SR Ared B FRGaR fHar T — 991 $u g§RT aisT @R
TG Aed BT RV FNF BT Dy YA T8 fEar mm — U
uRReIfaa & dad safery & uoiias waie a1 d garr T, I8 =8
FE oI G&ar & & Ao a1 uae 8 S qareal @ dHel B SR
TR M — I8 AN § G 89 b 16y D1 “H9Ia-re & yeerar &
figid & MR W wREr IFT =y 4 % * Jfaged G A W &
R1gid w |

Kusum and ors. v. Kalu and anr.

Judgment dated 18.01.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in MA No. 1867 of 2016, reported in 2024
ACJ 1910

MOTOR VEHICLES ACT, 1988 — Section 166

Assessment of income — Guidelines issued by any State Legal Services
Authority should be applied only as a guiding factor in a case where there
is no proof of income and ordinarily to settle such case in Lok Adalat —
Such guidelines are not binding on High Court or Tribunal to determine
just compensation — Courts are at liberty to assess just compensation
considering the facts of the case and appreciating the evidence.

Arex I AT, 1988 — GIRT 166
3 HT feriRer — Iy faftre dar wiftraver grRT o faen fAder daa
S AWl # ARieEl dR® @ W9 4 AN 6 S @iy S8t 3 &t
B1g T TE ¥ SR TRl A AR e JgTerd H PRiga
o B — W R fAder sfua ufoex fuRer a1 @ fow s=
R AT JAWHIOT R IRAGRI T8 8 — ATl B ARl & el
R IR $3 3R AT BT qedied o) Sfod Ufdes FERer w3
WA B |
Hans Raj v. Oriental Insurance Co. Ltd. and anr.
Judgment dated 20.08.2024 passed by the Supreme Court in SLP
(C) No. 3511 of 2020, reported in 2024 ACJ 2088

[ J
MOTOR VEHICLES ACT, 1988 — Section 166
Award — Grant of interest — Future medical expenses — Claimant is not
entitled to interest on future medical expenses.
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Hrex I AT, 1988 — ERT 166
IR — & &1 ueM fear T — YR @ Rifeci og -
SETEdr viaYy @ Rfeci o9 ® <9 T &7 AfEN T8 2
Rajendrasinh N. VVadher v. National Insurance Co. Ltd. and
ors.
Judgment dated 21.02.2024 passed by the Supreme Court in Civil
Appeal No. 2805 of 2024, reported in 2024 ACJ 2014

Relevant extracts from the judgment:

After hearing learned counsel on both sides, we are of the view that
disinclination on the part of the High Court in granting interest for the future
medical expenses, in other words, interference with the grant of interest by the
Tribunal for the said amount, cannot be said to be for a reason which is illogical
and therefore, illegal. It is true that the High Court had not given any reason for
interfering with the grant of interest for the amount granted under the said head.
The fact is that the appellant is yet to incur expenses therefor. In the said
circumstances, we do not find any merit in the claim and contentions of the
appellant relating to interest on the amount which was granted towards the future
medical expenses.

[ ]
31. MOTOR VEHICLES ACT, 1988 — Section 166

(i) Contributory negligence — Determination — Car collided with a truck
which was left abandoned in the middle of the highway without any
warning signs — The collision resulted in death of four occupants of
car including driver — Tribunal found that accident could have been
avoided had the car driver been cautious and accordingly held him
equally negligent — Whether contributory negligence can be
attributed to the car driver? Held, No — Accident occurred during
night — There was no illumination at the accident site either natural
or artificial — Truck was left abandoned in the middle of the road in
violation of Rule 15 — There was no evidence to show that car was
driven at excessively high speed or car driver did not follow traffic
rules — Therefore, the person in control of the offending truck was
fully responsible for the negligence leading to the accident.

(i) Contributory negligence of driver — Whether the driver's negligence
in any manner vicariously attaches to the passengers of the vehicle
of which he was the driver? Held, No — Contributory negligence on
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the part of the driver cannot be vicariously attached to the
passengers so as to reduce the compensation awarded to the
passengers or their legal heirs, as the case may be.

HAier I A=A, 1988 — SIRT 166

(i) TNTERR SUET — fRIRY — BR Th ¢ | THII T3 oy fa=r
for<dt =araet foeel @ ot R 99 9 Bis foar o — e
@ IRUTRGHY ITed AT PR d WaR IR Al P q
Wﬁ—aﬁaﬂwﬁw%aﬁwmﬁfmﬂﬁﬁga‘r
gHCAT TIEll O Gad! off, TSR S¥ I ¥9F ©U 9 Suea
AFT — T PR AT T ARTERT SUeT & fog RIeR sgvmn
ST |ehaT 37 IMwiRd, 8 — geer Ay & w9y ufed gs —
g WA W DS AHfAD AT ST YHI 81 a7 — 1799 15
P Sooigd A ©F Bl A9 Gb R BIS AT T o — AT DY
g g o e a8 <R o % FR 957 99 I @ e
T off a1 R T - AT FEl &1 ure 8 far o —
Ia: AT ¢ W FHHFT @ a1 ARe SUET B IRUITTEwRY
gfed gz gde & forg goia: forigr o)

(i) ATAP B AT SUET — T AT o Suer fHeflt ff e @
S Iied @ I R yfafife U 9 IRINT Y o 9ol ©
e a8 g oar? ffuiRa 7€ — arde @ AR Sver
P AT R S AT S0 At STRIfeIRAY & Ry 9 arel
gfdaR # & B =g IRNRE ©U 9§ IRt T8 fEar o
T |

Sushma v. Nitin Ganapati Rangole and ors.

Judgment dated 19.09.2024 passed by the Supreme Court in Civil

Appeal No. 10648 of 2024, reported in 2024 ACJ 2161
Relevant extracts from judgment:

We hold that the finding of the Courts below, which reduced the claims of
the legal heirs of the deceased and the injured, other than the legal heirs of the
driver-Saiprasad Karande (deceased) is also invalid in the eyes of law. The Courts
below uniformly applied the principle of contributory negligence while directing
deduction from the compensation awarded to the respective appellant-claimants,
i.e. the dependents of passengers and the injured as well as the dependents of the
driver-Saiprasad Karande @ 50%. Thus, the contributory negligence of the driver
of the car was vicariously applied to the passengers which is prima facie illegal and
impermissible.
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In the case of Union of India v. United India Insurance Co. Ltd., 1998 ACJ
342 (SC), this Court dealt with the question whether the driver’s negligence in any
manner vicariously attaches to the passengers of the motor vehicle of which he was

the driver, and it was held as below: -
“There is a well-known principle in the law of torts called the
“doctrine of identification” or “imputation”. It is to the effect that
the defendant can plead the contributory negligence of the
plaintiff or of an employee of the plaintiff where the employee is
acting in the course of employment. But, it has been also held in
Mills v. Armstrong, (1888) 13 AC 1, HL (also called The Bernina
case) that that principle is not applicable to a passenger in a
vehicle in the sense that the negligence of the driver of the vehicle
in which the passenger is travelling, cannot be imputed to the
passenger. (Halsbury's Laws of England, 4™ Ed., 1984 Vol. 34, p.
74; Ratanlal and Dhirajlal, Law of Torts, 23" Ed., 1997, p. 511,
Ramaswamy lyer, Law of Torts, 7" Ed., p. 447.) The Mills v.
Armstrong, (1888) 13 AC 1, HL (also called The Bernina case)
in which this principle was laid in 1888 related to passengers in a
steamship. In that case a member of the crew and a passenger in
the ship Bushire were drowned on account of its collision with
another ship Bernina. It was held that even if the navigators of the
ship Bushire were negligent, the navigators' negligence could not
be imputed to the deceased who were travelling in that ship. This
principle has been applied, in latter cases, to passengers travelling
in a motor vehicle whose driver is found guilty of contributory
negligence. In other words, the principle of contributory
negligence is confined to the actual negligence of the plaintiff or
of his agents. There is no rule that the driver of an omnibus or a
coach or a cab or the engine driver of a train, or the captain of a
ship on the one hand and the passengers on the other hand are to
be “identified” so as to fasten the latter with any liability for the
former's contributory negligence. There cannot be a fiction of the
passenger sharing a “right of control” of the operation of the
vehicle nor is there a fiction that the driver is an agent of the
passenger. A passenger is not treated as a backseat driver.
(Prosser and Keeton on Torts, 5" Ed., 1984, pp. 521- 522.) It is
therefore clear that even if the driver of the passenger vehicle was
negligent, the Railways, if its negligence was otherwise proved —
could not plead contributory negligence on the part of the
passengers of the vehicle. What is clear is that qua the passengers
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of the bus who were innocent, — the driver and owner of the bus
and, if proved, the Railways — can all be joint tortfeasors.”

It is clear from the ratio of the above judgment that the contributory
negligence on the part of a driver of the vehicle involved in the accident cannot be
vicariously attached to the passengers so as to reduce the compensation awarded to
the passengers or their legal heirs as the case may be.

In the case of Pramodkumar Rasikbhai Jhaveri v. Karmasey Kunvargi Tak,
2002 ACJ 1720 (SC), this Court while referring to a decision of the High Court of
Australia in Astley v. Austrust Ltd., (1999) 73 ALJR 403, went on to hold that: -

“where, by his negligence, if one party places another in a
situation of danger which compels that other to act quickly in
order to extricate himself, it does not amount to contributory
negligence, if that other acts in a way which, with the benefit of
hindsight is shown not to have been the best way out of the
difficulty.”

In the very same judgment, this Court also referred to and approved the view
taken in Swadling v. Cooper, (1931)AC 1, as below: -

“Mere failure to avoid the collision by taking some extra ordinary
precaution, does not in itself constitute negligence.”

A three Judge Bench of this Court in the case of Archit Saini and anr. v.
Oriental Insurance Company Limited, 2018 ACJ 721 (SC) had the occasion to
consider an identical fact scenario, and after analysing the evidence available on
record, it was held:-

“After having perused the evidence of PW 7, Site Map (Ext. P-
45) and the detailed analysis under taken by the Tribunal, we have
no he sitation in taking the view that the approach of the High
Court in reversing the conclusion arrived at by the Tribunal on
issue No.1 has been very casual, if not cryptic and perverse.
Indeed, the appeal before the High Court is required to be decided
on fact and law. That, however, would not permit the High Court
to casually over turn the finding of fact recorded by the Tribunal.
As is evident from the analysis done by the Tribunal, it is a well-
considered opinion and a plausible view. The High Court has not
adverted to any specific reason as to why the view taken by the
Tribunal was incorrect or not supported by the evidence on
record. It is well settled that the nature of proof required in cases
concerning accident claims is qualitatively different from the one
in criminal cases, which must be beyond any reasonable doubts.
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The Tribunal applied the correct test in the analysis of the
evidence before it. Notably, the High Court has not doubted the
evidence of PW 7 as being unreliable nor has it discarded his
version that the driver of the Maruti Car could not spot the parked
Gas Tanker due to the flashlights of the oncoming traffic from the
front side. Further, the Tribunal also adverted to the legal
presumption against the driver of the Gas Tanker of having
parked his vehicle in a negligent manner in the middle of the road.
The Site Plan (Ext. P-45) reinforces the version of PW 7 that the
Truck (Gas Tanker) was parked in the middle of the road but the
High Court opined to the contrary without assigning any reason
whatsoever. In our view, the Site Plan (Ext. P-45) filed along with
the charge sheet does not support the finding recorded by the High
Court that the Gas Tanker was not parked in the middle of the
road. Notably, the High Court has also not doubted the claimant’s
plea that the Gas Tanker/offending vehicle was parked without
any indicator or parking lights. The fact that PW 7 who was
standing on the opposite side of the road at a distance of about 70
feet, could see the Gas Tanker parked on the other side of the road
does not discredit his version that the Maruti Car coming from the
opposite side could not spot the Gas Tanker due to flashlights of
the on coming traffic from the front side. It is not in dispute that
the road is a busy road. In the cross-examination, neither has any
attempt been made to discredit the version of PW 7 nor has any
suggestion been made that no vehicle with flashlights on was
coming from the opposite direction of the parked Gas Tanker at
the relevant time.

Suffice it to observe that the approach of the High Court in
reversing the well-considered finding recorded by the Tribunal on
the material fact, which was supported by the evidence on record,
cannot be countenanced.

Accordingly, we have no hesitation in setting aside the said
finding of the High Court. As a result, the appellants would be
entitled to the enhanced compensation as determined by the High
Court in its entirety without any deduction towards contributory
negligence. In other words, we restore the finding of the Tribunal
rendered on issue No.1 against the respondents and hold that
respondent No.1 negligently parked the Gas Tanker/offending
vehicle in the middle of the road without any indicator or parking
lights.”
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On a holistic analysis of the material available on record, it is established
beyond the pale of doubt that the off ending truck was parked in the middle of the
road without any parking lights being switched on and without any markers or
indicators being placed around the stationary vehicle so as to warn the incoming
vehicular traffic. This omission by the person in control of the said truck was in
clear violation of law. The accident took place on a highway where the permissible
speed limits are fairly high. In such a situation, it would be imprudent to hold that
the driver of a vehicle, travelling through the highway in the dead of the night in
pitch dark conditions, would be able to make out a stationary vehicle lying in the
middle of the road within a reasonable distance so as to apply the brakes and avoid
the collision. The situation would be compounded by the headlights of the vehicles
coming from the opposite direction and make the viewing of the stationary vehicle
even more difficult. Thus, the conclusion drawn by the Courts below that the driver
of the car could have averted the accident by applying the brakes and hence, he was
equally negligent and contributed to the accident on the application of principle of
last opportunity is ex-facie perverse and cannot be sustained. Hence, it is a fit case
warranting exercise of this Court’s powers under Article 136 of the Constitution of
India to interfere with the concurrent finding of facts.

*32. MOTOR VEHICLES ACT, 1988 — Section 166

Determination of age for applying multiplier — According to school
leaving certificate produced by claimants, age of the deceased was shown
to be 45 years — High Court relying on Aadhar Card, fixed age at 47 and
reduced the multiplier from 14 to 13 — Whether Aadhaar Card is suitable
proof for determining the age of deceased? Held, No — As school leaving
certificate is accorded statutory recognition, relying on the same, age
fixed at 45.

HIe} I AfAIfgH, 1988 — GRT 166

Tl AN H & forg Iy &1 fefRor — Srarwal gRT yRga e
TR Y9107 O B AR b 1 MY 45 ¥ gRIT ot — S=a <marer
7 MR BT W RN &R 47 99 Y FEiRa & iR [onie ar 14
| GTAR 13 IR AT — FIT MR FTs Jasd ol MY FiRa &1 &
forg Sugam vmor 27 sfwfuiRa, <€ — wmem @@ wHoT wm @
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*33.

34.

Saroj and ors. v. Iffco-Tokio General Ins. Co. Ltd. and ors.
Judgment dated 24.10.2024 passed by the Supreme Court in Civil
Appeal No. 12077 of 2024, reported in 2024 ACJ 2523

[ J
MOTOR VEHICLES ACT, 1988 — Section 166
Permanent disability — Assessment — Quantum of award — Injured, a 12
year old school going girl suffered left side hemiparesis resulting in
permanent disability at 75% — Tribunal assessed disability at 50% and
calculated loss of earning on the basis of notional income as 15,000/- p.a.
— High Court took disability at 75% and assessed income at Rs. 5070/-
p.m. as per minimum wages of an unskilled worker — Considering the
fact that injured was a school going girl, the Apex Court assessed income
at Rs. 5,250/- p.m. as per minimum wages of a skilled worker and taking
disability at 100%, enhanced the awared under different heads from
Rs. 18,97,371 to Rs. 34,07,771/-.

Arex I AT, 1988 — ©IRT 166
Y f:3raaar — AR — eEfE ¥ &1 gRFAmr — e o UF 12
T4 Tqel S drell aiferdr off, o a] Ry 4 AR gen, e
RUERY 99 75 Ui et Mreradar siRa g8 — eiffraRor 3
frergaar &1 meaw 50 ufowra fdar dem 15,000 /— w9 yfaay
HTAMS T D MR TR T P TN B T0ET BT — o G
7 frzraar @1 75 ufoRr AT SR @Y Afe B gEaE
R P ITAR A 5070 /— T Hfa A8 iR & — I8 97 g
f amed AR (@ oo M arell diferd off, Walea <@g 3 @
T AfS B RLAAH A X D IR I 5,250 /— TUY Hfd
A8 FeiRa @ iR fMereaar @1 100 giaed A ¢ fAfv=T =i &
st ufaex W A ghE R S/ 1897371 /— IW W TIEN
34,07,771 / — B0 R faAT|
Rushi v. Oriental Insurance Co. Ltd. and anr.
Judgment dated 05.11.2024 passed by the Supreme Court in Civil
Appeal No. 12213 of 2024, reported in 2024 ACJ 2518
[ J
MOTOR VEHICLES ACT, 1988 — Sections 166 and 168
(i) Contributory negligence — Claimant and his wife were riding on a
motorcycle and on their way, they came across two tractors which
were being driven rashly and swiftly, resulting in an accident — The
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claimant's wife passed away, whereas he sustained injuries — The
driver of the second tractor exceeded the speed limit and moved from
the wrong direction, when the claimant was overtaking the other
tractor, which led to a collision — Mere attempt to overtake a vehicle
cannot be considered as an act of negligence and rashness — Claimant
sustained grievous injuries which also resulted in death of his wife
while engaging in a normal activity of overtaking on the road — The
claimant cannot be found guilty of contributory negligence when it
was proved that the first tractor driver was operating the vehicle
rashly and negligently.

(ii) Determination of compensation — Considering the age of deceased
between 40 and 50 years and having a fixed salary, future prospects
of 25% of her established income was also added — Multiplier of 15
is applied as per Second Schedule and award was modified
accordingly.

HiexaE AfefgH, 1988 — 9RTY 166 T4 168

(i) ANTERY SU&T — TETRar R SHP! Ueh HexAgfhd R AR
J, T H S= g odex A e Ser SR Saaeus 9 aarn
ST 38T o, fore uRummeawy goed fed g8 — J@dal
T @ oG Bl TS wd(d JETdHal P Wl IS R — 19 Irarddt
& SFe Pl SaRCH PR V& AT T TR LIk @ q1Ad 3 Ao
Ty & Td Ted fREm #§ ereR ared @ ganan, R cads 8@ TS
— DI dIET DI AMACD A & YA T SUET U SATTATI
&l M1 ST 9Phdar — qaredl B THR A IR 3R 9o W
AMREP PR B GG AR § I 89 & BRI SHPY
Tl B GG FING g8 — o9 I8 ifed § & ugel Saex e
gIRT 918 BT SUET UG SAdeius | Il off Y81 9T 99 <rardhdr
D ARTERY S &7 Y & AT S A |

(i) &RYRE &7 TideT — Jad B MY 40 F 50 ¥ & g A §Y
3R Te e 909 8 @ a2 @ &9 # v@d g¢ 9idsy @t
HHTEET H 25 UG 31T B SIST AT — TEA A & AFAR
15 &1 ol o], far Tam 3iik el # aggar | &
T |

Prem Lal Anand and ors. v. Narendra Kumar and ors.

Judgment dated 07.08.2024 passed by the Supreme Court in Civil

Appeal No. 8503 of 2024, reported in AIR 2024 SC 3720
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Relevant extracts from the judgment:

Record reveals that driver of the tractor No. UP 14-A 1933 had maintained
slow speed, prompting the claimant-appellant No.1 to overtake, but, however, the
driver of the another tractor bearing No. UP 14-B 9603 was rash and negligent in
his act, inasmuch as, not only did he overspeed, but also came from the wrong side,
resulting in the collusion.

In the attending facts and circumstances, merely because a person was
attempting to overtake a vehicle, cannot be said to be an act of rashness or
negligence with nothing to the contrary suggested from the record. Further, it is the
claimant-appellant(s) who lost a member of their family. Not only was the claimant-
appellant, Prem Lal Anand doing an act which is an everyday occurrence on the
road that is overtaking a vehicle, but resultantly suffered extensive injuries himself.
That apart, it has also been proved that the offending vehicle was driven rashly and
negligently. These two factors taken together lead us to the conclusion that the
finding of contributory negligence against the appellant No.1 was erroneous and
unjustified. Consequently, compensation awarded on this count has to be revised.

Another aspect to be considered is the grant of future prospects as per
National Insurance Co. Ltd. v. Pranay Sethi, (2017) 16 SCC 680. Para 59.4
thereof provides that if the deceased was self-employed or on a fixed salary,
considering the age of the deceased, certain percentages as provided have to be
added in respect of future prospects. In the present case, the deceased was between
the age of 40 and 50 and accordingly, 25% addition is to be made, to the established
income. The Tribunal notes the income of the deceased to be Rs.5000/- per month,
therefore 25% of 5000 equals Rs.1,250/-. Yearly income as a result would be Rs
6250 x 12 which equals to Rs.75,000/- per year.

[ ]
35. MOTOR VEHICLES ACT, 1988 — Sections 166 and 169

CIVIL PROCEDURE CODE, 1908 — Order 14 Rule 2

(i) Territorial jurisdiction of Claims Tribunal — Application for claim

was filed before the Claims Tribunal at Nainital — Claimant’s son
died in the motor accident which had occurred within the limits of
district Udham Singh Nagar — Tribunal found that neither the
claimant nor the opposite party No. 1 & 2 (owner & driver) are
residing within its jurisdiction — Tribunal held that mere fact that
the insurance company got an office within the jurisdictional limits
of the Tribunal at Nainital, could not confer jurisdiction on it and
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accordingly, dismissed the claim application — Whether Tribunal
was justified in dismissing the application for lack of territorial
jurisdiction when the opposite party No. 3 Insurance Company has
its office within the jurisdiction of Tribunal at Nainital? Held, No
[Cases referred: Kiran Singh v. Chanman Paswan, AIR 1954 SC 340,
Malati Sardar v. National Insurance Co. Ltd., 2016 ACJ 542 (SC) and
Mantoo Sarkar v. Oriental Insurance Co. Ltd., 2009 ACJ 564 (SC)]

(i) Claims Tribunal — Practice and procedure — Tribunal framed all
necessary issues and permitted the parties to adduce evidence
however, rejected the claim for lack of territorial jurisdiction after
four years of filing of claim application — Held, Tribunal was obliged
to decide the question of jurisdiction at the threshold itself — Once
evidence has been recorded, the Tribunal should have passed an
award after recording finding on merits of all issues.

Hrex A SR, 1988 — €IRTY 166 T4 169

fafaer ufran wfear, 1908 — sm_wr 14 ¥ 2

(i) Tmar IfRrERT &7 URlRe dFffeR  — ufdex & o amdeH
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ey Sifdrd 81 9T & 918 31T &I |t faarerdl W U3y
P JHR W AR TRa &= =fey |
Balveer Batra v. New India Assurance Co. Ltd. and anr.
Judgment dated 08.02.2024 passed by the Supreme Court in Civil
Appeal No. 1842 of 2024, reported in 2024 ACJ 2278

Relevant extracts from the judgment:

The words “at the option of the claimant’ employed in Section 166(2) and the
options available to a claimant in regard to places for suing for such compensation
under Section 166 (2), assume relevance for consideration of the moot question.
Indubitably, the statute indicates that option lies with the claimant to make
application for compensation either to the Claims Tribunal having jurisdiction over
the area in which the accident occurred, or to the Claims Tribunal within the local
limits of whose jurisdiction the claimant resides or carries on business or within the
local limits of whose jurisdiction the defendant resides. There can be no doubt with
respect to the position that if more than one Court has jurisdiction to adjudicate a
dispute it will be open to the party concerned to choose one of the competent Courts
to decide his dispute. Thus, it is obvious that merely because the claimant made the
application for compensation not to the Claims Tribunal having jurisdiction over
the area in which the accident occurred or not to the Claims Tribunal within the
local limits of whose jurisdiction he resides or carries on business, is no reason to
dismiss the application provided it is filed before a Claims Tribunal where it is
otherwise maintainable. This aspect calls for consideration not solely confining to
strict construction of the rest of the provision under Section 166 (2) of the M.V.
Act, but by looking into various other authorities, as well.

In the above context, it is to be noted that for the purpose of deciding the issue
of territorial jurisdiction, the Tribunal permitted the parties to adduce evidence
before it. The position obtained in the case would reveal that the Tribunal had
actually proceeded with the claim petition despite holding the view that it got no
territorial jurisdiction. In such indisputable position, it is only apposite to refer
to Order X1V, Rule 2 of CPC which mandates a Court to pronounce a judgment on
all the issues.

True that in terms of the said provision, the issues regarding territorial
jurisdiction ought to be tried as primary issues but when it is evident that the issue
could not be decided solely based on the pleadings in the plaint (here claim petition)
and when parties are permitted to adduce evidence upon finding that it is a mixed
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question of law and facts there was absolutely no justification for not pronouncing
an award on all the issues framed besides the one pertaining to its territorial
jurisdiction. There cannot be any doubt with respect to the fact that when evidence
was permitted to be let in, may be for such issues the possibility of re-appreciation
and consequent reversal of finding(s) of the Tribunal cannot be ruled out. But then,
if the award was pronounced not at threshold, but after a very long lapse of time
and confining consideration only on the issue of territorial jurisdiction and then,
answering the other issues as well against the claimant without examining them on
their own merits, but solely because of the negative finding on the issue of territorial
jurisdiction, as occurred in the case on hand, it would defeat the very purpose of
the benevolent legislation providing for grant of compensation under Section
166 of the M.V. Act. As noticed hereinbefore in this case, the question of territorial
jurisdiction was decided by the Tribunal after about 4 years since the filing of the
claim petition and the appeal filed in 2010 was dismissed, confirming the dismissal
of the claim petition after about 6 years. We have also already noted that in the case
on hand a great illegality or error has been committed by the Tribunal even after
observing that it got no occasion to examine the other six issues but then deciding
those six issues against the claimant and in favour of the opposite parties. Since a
Claims Tribunal constituted under Section 165, M.V. Act even when lacking
territorial jurisdiction cannot be said to be lacking jurisdiction on the subject matter
in a claim petition and the award would not be a nullity and therefore, the findings
on other issues would be binding on the parties. Hence, in the first instance, failure
of justice occurred as the award of the Tribunal virtually rendered the claimant
remediless. In cases of this nature, sometimes a remand may also be a futility as
passage of such long period may make witnesses unavailable for examination or
re-examination for various reasons. Such reasons may also include death of the
witness(s). Since the present imbroglio is created because of a mistake or error on
the part of the Tribunal, either in proceeding further after returning a negative
finding on the question of territorial jurisdiction or in not pronouncing award on all
issues, we are of the considered view that the said mistake not entering on merits
and into a findings on issues No.1 to 4, 6 and 7 at paragraph 21 against the claimant
and in favour of the opposite parties without examining them on merits and hence,
they are liable to be set aside in the light of the salutary maxim ‘Actus Curiae
neminem gravabit’, as no party shall be put to suffer for the mistake of a Court.
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36.

MOTOR VEHICLES ACT, 1988 — Sections 168 and 174

Disbursement of award — Pay and recover — Tribunal has no power to
direct the owner of offending vehicle to furnish bank guarantee for the
sum deposited by insurance company and to refuse to disburse the award
amount to claimants till such security is furnished — In a case of pay and
recover, remedy available to the insurance company is to obtain a
certificate from Tribunal in the same manner as arrears of land revenue
or seek attachment of the offending vehicle. [Cases referred: National
Insurance Co. Ltd. v. Challa Bharathamma, 2004 ACJ 2094 (SC), National
Insurance Co. Ltd. v. Swaran Singh, 2004 ACJ 1 (SC) and Pappu v. Vinod
Kumar Lamba, 2018 ACJ 690 (SC)]

HIex A SR, 1988 — €IRTY 168 T4 174
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Sampat Devi and ors. v. Branch Manager, Shriram General
Ins. Co. Ltd. and anr.

Judgment dated 14.03.2024 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 4050 of 2018, reported in
2024 ACJ 2464

Relevant extracts from the judgment:

In para-13 of the judgment of Hon'ble Supreme Court in the case of National

Insurance Co. Ltd. v. Challa Bharathamma, 2004 ACJ 2094 (SC), the Hon'ble
Supreme Court has held that before release of the amount to the claimants, owner
of the offending vehicle shall furnish security for the entire amount which the
insurer will pay to the claimants. The of ending vehicle shall be attached, as a part
of the security. If necessity arises the executing court shall take assistance of the
Regional Transport Authority concerned. Thus, it is held by the Hon'ble Supreme
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Court that insurance company will be entitled to raise a dispute before the executing
Court against the owner of the vehicle and that dispute can be directly entertained
and there will be no requirement of approaching the Civil Court or any other Court
by filing a civil suit for recovery of the dues of the insurance company.

In the case of Pappu v. Vinod Kumar Lamba, 2018 ACJ 690 (SC) which is
a judgment of three Judges Bench and which will have more persuasive value, than
that of two Judges Bench in the case of Challa Bharathamma (supra). Hon'ble
Supreme Court in the case of Pappu (supra) placed reliance on the judgment passed
in the case of National Insurance Co. Ltd. v. Swarn Singh, (2004) 3 SCC 297, has
clearly held in Para-18 and quoted the excerpt of Paragraph-110 of Swarn Singh
(supra) as under:

“Even where the insurer is able to prove breach on the part of the
insured concerning the policy condition regarding holding of a
valid licence by the driver or his qualification to drive during the
relevant period, the insurer would not be allowed to avoid its
liability towards the insured unless the said breach or breaches on
the condition of driving licence is/are so fundamental as are found
to have contributed to the cause of the accident. The Tribunal in
interpreting the policy condition would apply "the rule of main
purpose™ and the concept of "fundamental breach™ to allow
defences available to the insurer under Section 149(2) of the Act.
XXX

Where on adjudication of the claim under the Act the Tribunal
arrives at a conclusion that the insurer has satisfactorily proved
its defence in accordance with the provisions of Section 149(2)
read with Sub-section (7), as interpreted by this Court above, the
Tribunal can direct that the insurer is liable to be reimbursed by
the insured for the compensation and other amounts which it has
been compelled to pay to the third party under the award of the
tribunal Such determination of claim by the Tribunal will be
enforceable and the money found due to the insurer from the
insured will be recoverable on a certificate issued by the Tribunal
to the Collector in the same manner under Section 174 of the Act
as arrears of land revenue. The certificate will be issued for the
recovery as arrears of land revenue only if, as required by Sub-
section (3) of Section 168 of the Act the insured fails to deposit
the amount awarded in favour of the insurer within thirty days
from the date of announcement of the award by the Tribunal”.
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In the present case, since the owner insured has already appeared and he has
failed to satisfy the requirement of the orders of the Coordinate Bench of this Court
and the judgment of Hon'ble Supreme Court and has not furnished the security, then
the course open to the Tribunal is as prescribed in the judgment of three Judges in
Pappu (supra) and by no stretch of imagination, that amount can be withheld by
the Tribunal. It is interesting to note that this judgment in the case of Pappu (supra)
was delivered on 19th January, 2018. All the members of the district judiciary have
been given a software of SCC by the High Court. Thus, this judgment was available
to the concerned Additional Judge of the Tribunal. But, instead of applying himself
to the said judgment of Hon'ble Court, which authorises the Tribunal to issue a
certificate which can be executed as a RRC, Tribunal became a tool in the hands of
the insurance company causing further damage to the claimants by not disbursing
the amount by giving narrow interpretation to the judgment of the High Court.

Thus, when examined in the above light and also the act of delinquency on
the part of the insurance company in not making an application to the Tribunal for
attachment of the offending vehicle in terms of the ratio of the judgment rendered
by Hon'ble Supreme Court in the case of Challa Bharathamma (supra), by no
stretch of imagination, for the complacency of the insurance company, the
claimants can be made to suffer. If this interpretation as has been given by the
Tribunal or the Coordinate Bench of this High Court is allowed to stand, then it will
frustrate the basic purpose of the socially beneficial legislation i.e. in the Motor
Vehicles Act, therefore, instead of giving such narrow interpretation, and this Court
being fortified by the three Judges Bench of Hon'ble Supreme Court in the case of
Pappu (supra), it is directed that the amount of claim along with interest be
disbursed in favour of the claimants immediately and the remedy will be available
to the insurer as per the judgment of Hon'ble Supreme Court in the case of Pappu
(supra) or as per the judgment of Hon'ble Supreme Court in the case of Challa
Bharathamma (supra) where they can seek attachment of the offending vehicle or
obtain an RRC certificate.

37. MOTOR VEHICLES ACT, 1988 — Section 173
Defence of owner of the vehicle — Burden of proof — In appeal filed by
appellant/ owner of offending vehicle, it was contended that claimant was
riding his motorcycle in a rash and negligent manner and collided with
the standing JCB of the appellant — Burden of proof was on the appellant
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to prove that he was not at fault in causing the accident — Appellant has
neither produced a single evidence nor cross-examined the claimant on
this point — Moreover, driver of the offending vehicle has admitted that
chargesheet has been filed against him for causing the accident and he
has never made any complaint to higher Police Officer for registering
false case against him —Appellant failed to prove his defence — Appeal
dismissed.

AR A I, 1988 — €RT 173
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Vijay Kumar Sharma v. Pradeep Kumar and anr.

Order dated 12.01.2024 passed by the High Court of Madhya

Pradesh in Miscellaneous Appeal No. 1096 of 2023, reported in ILR

2024 MP 1598
Relevant extracts from the order:

It is settled principle that if police register the case against the offending
vehicle after investigation, files a charge sheet before Magistrate Court then
Tribunal presume guilty of the driver of the offending vehicle.

Driver of the offending vehicle gave his evidence before the Tribunal and
denied the accident, but he accepted in cross- examination that he is driver of
offending vehicle and he has accepted that Police Thana Gadi Malhara registered a
case against him and filed charge sheet against him and criminal case is pending
before criminal Court. He also accepted that he did not produce any document in
which he made complaint before the higher officer of police for lodging false case
against him.
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It means appellant impliedly accepted that accident occurred between
motorcycle of the claimant and offending vehicle JCB. But he raise the point that
claimant is driving rashly and negligently and dashed the JCB, whichwas stationed
on the road side. So burden of proof shifted to the appellant toprove this fact that
claimant dashed his motorcycle on stationed JCB, but hehad not produced single
evidence on this point and not cross-examined to claimant on this point before
Tribunal.

So as per aforesaid discussion, this is considered view of this Court that
Tribunal has rightly held that driver of the offending vehicle was driving rashly and
negligently and hit the claimant and appellant failed to prove their defence before
Tribunal. So argument of appellant that his vehicle was falsely planted in accident
has no substance.

[
*38. MOTOR VEHICLES ACT, 1988 — Sections 185, 203, 204 and 205

(i) Liability of Insurance Company — No breath analyser/blood alcohol
concentration (BAC) report on record — Driver was examined by
doctor within two hours of the accident — ML C states smell of alcohol
was coming from mouth — Doctor was not cross-examined on this
point — Driver did not get himself examined whereas he was the most
material witness — Adverse inference has to be drawn against the
driver that he was intoxicated while driving the offending vehicle
and caused the accident — Insurance company is not liable to pay
compensation as terms and conditions of policy were breached.

(it) Driving by drunken person — Liability of insurance company —
Determination — The amount and extent of consumption of alcohol
in blood need not be established for determining liability.

(iii) Nature of evidence — Sections 185, 203, 204 and 205 of the Act relate
to criminal offence/liability which has to be proved beyond
reasonable doubt — On the contrary, proceedings initiated u/s 166 of
the Act is civil in nature and has to be decided on the basis of
preponderance of probabilities — These proceedings are summary in
nature.

Arexa™ A9y, 1988 — SIRTY 185, 203, 204 Td 205
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Mubarak Khan v. Smt. Sukko Bai Kol and ors.

Order dated 07.03.2024 passed by the High Court of Madhya

Pradesh in Miscellaneous Appeal No. 1333 of 2023, reported in ILR

2024 MP 1642

39. NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT,

1985 — Sections 8(c¢), 21, 29, 42, 50 and 67

(i) Search and seizure of contraband substance — On receiving the
information of delivering of contraband/ illicit substance, IO sent the
information to superior officer — After preparation of panchnama,
police party went to bus stand — During raid, one suspect was found
in possession of illegal contraband substance and the other suspect
escaped from the spot and could not be apprehended — Search and
seizure procedure was free from all doubts — Evidence of
independent punch witness is found reliable — Sampling of
contraband and transmission of sample to chemical analyst process
was found free from any doubt — Conviction was proper.

(ii) Plea of non-compliance of Section 42 — Police got secret information
that two suspects were bringing illicit substances to a public bus

JOTI JOURNAL - FEBRUARY 2025 — PART II 76



stand — Section 42 of the Act governs searches and seizures in
buildings, conveyances and enclosed places — When search and
seizure is conducted at a public place, section 43 of the Act applies
and not section 42(2).

(iii) Non-compliance of section 50 — The accused was carrying
contraband in a polythene bag that he kept in his hand — Contraband
was seized from the said bag — Seizure was not effected during
personal search of accused — There was no requirement for the
seizing officer to act under the provision of section 50 — Plea of non-
compliance of section 50 is unacceptable.

(iv) No recovery from possession of co-accused, effect — Co-accused was
not apprehended on the spot — No inquiry was made by the
investigating agency regarding identity of the co-accused while he
fled away from the spot — First time, the name of co-accused was
taken by accused in his statement u/s 67 of the Act — Such type of
confessional statements are not admissible in evidence — The co-
accused was identified by witness in court after more than 2 years
from the date of incident — No contraband substance was recovered
from possession of co-accused — Benefit of doubt was given and
conviction set aside.
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BT AT @1 IR RS fweNs & T qom @ ufshar
fepell <1 w<E W o urg T — ity Sfra|

(i) &RT 42 & I[UTAA BT 3If¥aTh — Yferd &I T« I U<l g3 &
| <fy Ardvfe 9 s W [y ygrRf of @ o — if¥fraH
B IR 42 991, YT iR gRaAfeq el # qamh Rk o=ft &t
IMRYT HRA & — O HAoI-d ©IF IR qarell iR oi=dl &) Sl
2, O IRTH &Y aRT 43 AR BN & 7 b aRT 42(2) |
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(iili) &RT 50 T STUTe — JIMRIFT TH Ufeird™ &1 ¥ ufafg uerf o
ST YET o7 RO/ S99 39 g ¥ @1 o — S a7 ¥ ufifitg
ueref et fhar T — i ARG RGN d SR
T8 B TS — =i B & U uRT 50 B UAMN B ST
B B B BIy MALIDAT 81 M — GRT 50 & SUTAT B
31f¥aTg SRdTB 2 |

(iv) He—eIfigad @ MU | B i<l 98], Y9a — He—Afgad
B Ad W 8T Ibel AT — ATH Yokl §RT Ae—3AgaT oid
98 W% | N o, 3 U9 $ e § BIs Sirg A8 Pl Tg —
gl IR HE—SIAYad BT M YT gRT ARIT o &Ry 67
@ AT A HUF A form AT — T TBR > GBI B
e # e T8 80 — TSl IR We—SIfgad @ a8 g
IETAd | Tl P ING P 2 9§ J AT GHI 919 UgA™ AT
— FE—eIfgdd & IR ¥ iy Ufoefd uaref sRFg A8 gom
— ¥ag BT o™ fear a7 iR I o &1 TE |

Firdos khan Khurshid khan v. State of Gujarat and anr.

Judgment dated 30.04.2024 passed by the Supreme Court in

Criminal Appeal No. 2044 of 2010, reported in AIR 2024 SC 3846

Relevant extracts from the judgment:

It was the fervent contention of learned counsel for the appellants that the
search and seizure proceedings are vitiated on account of non-compliance of the
mandatory procedure provided under Section 42 of the NDPS Act. The said
contention is on the face of record, misplaced. The secret information which was
received by Deepak Pareek (PW-2) was to the effect that two suspects would be
bringing contraband substance at the ST Bus Stand, Kheda which is a public place.

Section 42 of the NDPS Act deals with search and seizure from a building,
conveyance or enclosed place. When the search and seizure is effected from a
public place, the provisions of Section 43 of the NDPS Act would apply and hence,
there is no merit in the contention of learned counsel for the appellants that non-
compliance of the requirement of Section 42(2) vitiates the search and seizure.
Hence, the said contention is noted to be rejected.

The name of Firdoskhan (A-2) cropped up for the first time in the statement
of Anwarkhan (A-1) recorded under Section 67 of the NDPS Act. However, we are
duly satisfied that the sequence in which the said statement came to be recorded
completely discredits the reliability thereof. Anwarkhan (A-1) was apprehended at
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the bus stand with the packet of narcotic drug at around 4:30 p.m. His signatures
had been taken on the panchnama (Exhibit-30) prepared at 9:00 p.m. and thus, it
does not stand to reason that the Intelligence Officer would defer arresting
Anwarkhan (A-1) to a later point of time because, as per the arrest memo (Exhibit-
43) his arrest is shown at 11:45 p.m. It seems that this deferment in formal arrest of
Anwarkhan (A-1) was only shown in papers so that the Intelligence Officer could
record the statement of Anwarkhan (A-1) under Section 67 of the NDPS Act and
avoid the same being hit by the rigours of Article 20(3) of the Constitution of India.

We may observe that as per the case set out in the complaint and the evidence
of the NCB officials, the team of narcotic officers/officials was divided into two
groups. However, it is not clear from the evidence of any of the four prosecution
witnesses as to what was the composition of these two groups. Neither the panch
witness Manubhai (PW-1) nor the Intelligence Officer Deepak Pareek (PW-2)
identified Firdoskhan (A-2) as the accused who had escaped from the bus stand. In
this background, we feel that the first time identification of Firdoskhan (A-2) by
Vikram Ratnu (PW-3) during his evidence in the Court recorded on 14th February,
2005 i.e. more than two years from the date of incident, is dubitable. The evidence
of Vikram Ratnu (PW-3) to the extent he claimed to have identified Firdoskhan (A-
2) is neither reliable nor it gets corroborated by any other independent evidence and
hence, his evidence deserves to be discarded to this extent.

There is no dispute that no contraband substance was recovered from the
possession of appellant Firdoskhan (A-2).
[ ]
*40. NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 138
Dishonour of cheque — Respondent issued a cheque to the complainant
for purchase of coal in the capacity of proprietor of the firm — No
averments in the complaint that respondent was the sole proprietor —
Firm was also not arrayed as a respondent — Complaint was held to be
not maintainable — Judgment of the Trial Court acquitting the accused
was upheld.

gRepr forea rfSifaH, 1881 — oIRT 138

AP P IR — Fdt 7 URaT I DRI $T I °g BH D
W 3 2RI A A% U fHar — uRarg ¥ ¥ sfees T8 P
goaefl, BH BT THA W o — B &) ygeft & w9 § Haiforg i
T2 foar mar — uRare qveiiy w1 71 T — AR <Te™ @
YT BT VI HIA BT FAoig Rer w@m mam |
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41.

Shree Minerals and Fuels, Katni v. Amit Kumar Chaterji
Order dated 12.04.2024 passed by the High Court of Madhya Pradesh
in Miscellaneous Criminal Case No. 40241 of 2019, reported in 2024
(4) MPLJ 519

NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 138 and 142
Dishonour of cheque — Amendment in pleadings — Permissibility — Date
of cheques incorrectly mentioned in the notice, complaint and affidavit —
This is not a simple or curable infirmity but a substantial one —
Amendment cannot be allowed if it does not relate to a curable infirmity
— Such infirmity cannot be corrected by a formal amendment if there is
likelihood of prejudice to other side — In this case, court has taken
cognizance of the matter and accused has already appeared in the Court
— Amendment if permitted, would change the entire nature of complaint
as the dates of cheques itself would be altered — Proposed amendment is
not based on subsequent events — Amendment cannot be allowed.

weh foraa aiff=aw, 1881 — &RIG 138 T 142

AP P SFIGIO — AMHTTHl d A — IJeaar — Aifes, uRag
g wuad ¥ A% @ fAfY Toa sfealRag # 18 — 39 AmRr sremEr
R 7Y Ffe T8 FaT o 9Hal dfed 98 IRIE FfC & — HERE
SIAd eI fbar o | AT I8 QR I Ffe | Hefa 6 @ —
afe R v B Ui w9 SIRG BT wwifdd & oF W e
MuaTRe WA §RT T8l GuRT o Fadl — IR THR0T § UrTerd
Al BT W o gaT 2 SR Ifgaw e @ wwe Suferd @t 8
@l § — Ifs [ A f&Har orar 3 @ I8 uRas & Wl @y
B 95 N H[ifp dF o i & sga ol — yarfaa e
TFEIERIT Bl TR SEIRA & & — iR HoR T8 fhar o gear |
Anil Kumar v. Balwantsingh Sethi

Order dated 18.03.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Criminal Case No. 23534
of 2023, reported in ILR 2024 MP 1743

Relevant extracts from the order:

In the present case, admittedly the defect is of the date of the cheques which

as per the complaint has been incorrectly mentioned. However, such mentioning is
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in the notice issued to the accused, in the complaint itself and so also in the affidavit
filed in support of the complaint. The same cannot be said to be a simple or curable
infirmity but relates to a substantial infirmity. As has been held by the Supreme
Court in S.R. Sukumar v. S. Sunaad Raghuram, (2015) 9 SCC 609 amendment
cannot be allowed if it does not relate to a curable infirmity. Such infirmity cannot
also be corrected by a formal amendment if there is likelihood of prejudice to the
other side.

The Trial Court has already applied its judicial mind to the contents of the
complaint and has taken cognizance of the matter. Summons have already been
issued to the accused and he has already appeared before the Court. The amendment
if permitted would change the entire nature of the complaint as the date of the
cheques itself would be altered. The facts proposed to be insertedby way of the
amendment are not at all based upon subsequent events. If the amendment is
permitted it would certainly cause prejudice to the accused.Thus, the amendment
at this stage of the proceedings could not have been permitted where as the trial
Court has erred in doing so.

As a consequence, the impugned order dated 16.05.2023 passed by the trial
Court cannot be sustained and is hereby set aside. In view of the same, the trial
Court is directed to reconsider and re decide the application under section 142 of
the Act, 1881 filed by the accused.

[ ]
42. NOTARIES ACT, 1952 — Section 8

NOTARIES RULES, 1956 — Rule 11(2) and 11(8)

(i) Proof of due execution of Notarized Will — Will executed in favour
of plaintiff who had no relation with the testator and never remained
in possession of the suit property — Will executed on 25.12.1994 and
testator died on 26.12.1994 — Perusal of overleaf of first page of Will
shows that notary has kept two places earmarked for thumb
impression of testator but no thumb impression was affixed by the
testator at that place — This fact has not been clarified by the plaintiff
or the attesting witnesses — This creates manifold suspicions about
due execution of the Will — Plaintiff has failed to remove the
suspicions — Due execution of Will not found proved.

(if) Proof of notarized document — A notarized document is not
presumed to be proved without examining the notary — The person
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concerned must prove the factum of notarization — In case of dispute
about execution of a notarized document, requirement of
examination of the notary is crucial to prevent fraud and ensure the
authenticity of the document.

el SR, 1952 — &RT 8

e s, 1956 — 9 11(2) wd 11(8)

(i) Arcdqd T & GG TR 7T 999 — JHRT I @ f{a
i ok & ¥ e Rigaeat § B8 G978 om iR
TR HUfcd TR W AT AU 781 ¥8T — faid 25.12.1994
® qOId BT e fear T den f&Aie 26.12.1994 @Y
TGS B TG B TS — TG @ G T8 B JOHRT BT
uRefie 77 <eiiar § % Aedaat 7 sfaasat @ e e
& ford <1 v faftsa 5 9, df SO ®IF R Jegasdr gRT
TS B DIs fAemd & RN T AT — TH WT BT Pl
TR qral AT SUATU HEfWTor gRT 781 faar 1 — I8
R afigd & aq e & IR & aM@ dqg gfor
IRl & — ST QAT Hagl DY gR B H IJAH & — AR B
g fAwres yifera <81 9rm T |

(i) Frediga WA BT YHOH — A & WEor fHY &1 Aedaa
TEIAS & YA 8 &) SYERUT -T81 & oIl — efda aafaa
B AABRT B Al P YOG HRAT BFN — el A
TS & faed @ ey # fJarg o Refa 9 sue o AeA
3R SwAaS B YrITEaT HARET B @ foag Aedt a1 9o
A B A HAT e 2 |

Rameshwar Prasad Dwivedi v. Rajkumar and anr.

Judgment dated 11.03.2024 passed by the High Court of Madhya

Pradesh in Second Appeal No. 972 of 1999, reported in ILR 2024

MP 1829
Relevant extracts from the judgment:

Undisputedly, Gyaniram Brahman was owner of the land in question and
after death of his wife there was no Class-I legal heir of Gyaniram and as has been
admitted in paragraph 6 of his statement by plaintiff-Rajkumar Tiwari (PW-1), the
defendant 1/appellant belongs to the family of Gyaniram and in absence of any Will
alleged to have been executed in favour of the plaintiff, the defendant 1 is entitled
to get/succeed the property of Gyaniram. So, the only question involved in the
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present case is about due and valid execution of Will by Gyaniram in favour of
plaintiff, who had no relation with Gyaniram and never remained in possession of
the suit property.

Bare perusal of overleaf of first page of Will (Ex.P/1) shows that as per
practice prevailing for authentication of a document, notary has kept two places ear
marked for thumb impression(s) of Gyaniram. As to why thumb impressions were
not affixed by Gyaniram, has not been clarified by the plaintiff or the attesting
witnesses namely Jaikaran Singh and Sundar Lal Yadav, whereas both the attesting
witnesses have signed at the fixed places of over leaf of first page of the Will. At
the end of back side of first page of Will, it has been mentioned by Notary that for
execution of Will, he went to house of Gyaniram. As notary himself had gone to
the house of Gyaniram and if Gyaniram was present at his house, then there was no
reason to not to affix thumb impressions by Gyaniram.

It is not the case of plaintiff that Will was got notarized after execution of the
Will, but according to the plaintiff and both the attesting witnesses namely Jaikaran
and Sundar Lal Yadav, the Will was written by Satish Chandra Singhai alias Jain
Advocate and thereafter in presence of both the witnesses it was executed by
Gyaniram. In the entire testimony, both the witnesses have clearly stated that the
Will was written by Satish Chandra Singhai, whereas it is a typed document. Upon
asking question to the attesting witness Jaikaran (PW-2) about typing of the
document/Will, he in para 2 of his cross-examination stated that he did not see as
to who had typed the Will. Although, on the over leaf of first page, name of
Gyaniram is mentioned regarding purchase of stamp, but the plaintiff in para 8 of
his statement, has stated that Gyaniram did not go for purchase of the stamp.
However, who brought the stamp, is not clear on record.

In view of the aforesaid decision in the case of H.K. Taneja v. Bipin
Ganatra Keshavrao J. Bhosle, 2009 (2) MhLJ 855 and upon perusal of provisions
of the Notaries Act, 1952, especially the section 8 ofthe Act as well as the Notaries
Rules, 1956, especially the rule No.11(2) & (8) of the Rules, it is clear that a
notarized document is not presumed to be proved without examining the notary and
the person concerned must prove the factum of notarization by requiring the
production of the relevant notarial register.

In my considered opinion, in case of dispute about execution of a notarized
document, requirement for examination of the notary is crucial to prevent fraud and
ensure the authenticity of the document. The notary’s stestimony can provide
valuable insights into the circumstances surrounding theexecution of the document
and the identity of the signatory. It is noteworthy that notarization is not a guarantee
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of the document’s validity or legality. The notary’s role is limited to attesting the
execution of the document and verifying the identity of the signatory. However,
where the notary is not available for examination, the court may consider alternative
methods of proving the document’s genuineness, yet the absence of the notary’s
testimony may weaken the probative value of the document.

It is also pertinent to mention here that disputed Will is said to have been
executed on 25.12.1994 and cremation of Gyaniram was done by plaintiff on
26.12.1994 just contrary to Hindu rituals by burying the body of Gyaniram that too
in absence of the defendant and when the defendant and his family members came
to know about death of Gyaniram, they came in the Village and with the help of
police, Gyaniram’s dead body was taken out by digging from the cremation ground
and then took the body of Gyaniram to Village Tendua from Village Deora, for
performing last rites. All the aforesaid including other circumstances create
manifold suspicions about due execution and attestation of the Will and despite the
fact that the plaintiff has failed to remove all these suspicions, Courts below have
decreed the suit.

In view of the aforesaid discussion it is held that the plaintiff has not been
able to prove that on the date of execution of Will, the deceased-Gyaniram was fit
and of conscious mind to execute the Will and signed the Will or affixed thumb
impressions, consequently, the substantial question of law formulated by this Court
deserves to be and is hereby decided in favour of the appellant/defendant 1 and
against the respondent/plaintiff.

*43. PREVENTION OF CORRUPTION ACT, 1988 — Sections 7 and 13

(i) Proof of demand — Mere possession and recovery of currency notes
from the accused without any proof of demand would not establish
offence u/s 7 or 13(1)(d) of the Act — Presumption u/s 20 could be
drawn only if there was proof of “acceptance of illegal gratification”
for which proof of demand was a sine qua non.

(if) ‘Accept’, ‘receipt’ and ‘obtain’ — In order to convert the ‘receipt’ of
illegal gratification into ‘acceptance’, it must be proved that
complainant has offered gratification other than legal remuneration
to public servant while demanding a favour from him and public
servant has received it — The word ‘obtain’ means to secure or gain
something as a result of request to take and receive with a consenting
mind.
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44,

YR aRor sifdfagw, 1988 — &RIG 7 U9 13

(i) HRT BT J00T — AT & fHi omor & faeT e &1 ¥l et
R A Heoll U4 SS9 oIl I @7 o=t 7 3rerar 13(1)(9) &
siafa IR & wfdd &l WM — YRT 20 B A SULROT
Had T9 FPTell O AHdT 8 99 ‘Y qIRANeT & YRger &I
yToT B fores fofg AT &1 JHIOT ST gaadt ¥R B |

(i) ‘RNTEa F=Ar, ‘UG’ Td Afiura SRAr — 31y giRkaryer &
wiftd &I ‘gferreer # uRafta &9 & fod 98 vyt foar <
ey 5 IR 7 AId Wad | ATIET B AT IR 999 S
I RHfRs ¥ A= e TIRAIvT &1 T e ? ok A%
qaP 7 S U fHar § — v U HRA @7 ef § fF
ARTSS & FEAMT 9, o7 IR YT &R B SR & URUFRIEY
FB YRIAT BT AT U FR AT |

J.S. Yadav v. State of M.P.

Judgment dated 30.05.2024 passed by the High Court of Madhya

Pradesh (Gwalior Bench) in Criminal Appeal No. 130 of 2016,

reported in ILR 2024 MP 1864

PREVENTION OF MONEY LAUNDERING ACT, 2002 — Sections 2(1)(y),
3and 44 (1)(b)

Complaint for the offence punishable under PMLA — Necessity of being
a scheduled offence — The alleged scheduled offences on which the
complaint is based are under various sections of the Income Tax Act,
1961 r/w/s 120-B, 191, 199, 200 and 204 of the Indian Penal Code, 1860 —
Except for Section 120-B IPC, none of the offences are scheduled offences
within the meaning of clause (y) of sub-section (1) of section 2 of PMLA
— The offence punishable u/s 120-B IPC will become a scheduled offence
only if the conspiracy alleged is of committing an offence which is
specifically included in the schedule — The condition precedent for the
existence of proceeds of crime is the existence of a scheduled offence — In
the absence of the scheduled offence, there cannot be any proceeds of
crime and if there are no proceeds of crime, the offence u/s 3 of PMLA is
not made out — In such a case, the Special Court must exercise the power
u/s 203 of CrPC to dismiss the complaint.
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eF—9E faRer IfffEE, 2002 — 9RW 2(1)@), 3 W6 44 (1)(@)
g AR i & s qUeH TR B uRa —
e JTURTT BF DI SifariaT — BRI SN TR, & yRars
IER AR, 1961 P AN gRRY & I YRA™ gvs Gfea,
1860 PI EIRT 120—4T, 191, 199, 200 3R 204 TR IJTRT — AEH. P
gRT 12041 & AfAReT HIE N IR g9—3meF AR afdfam,
2002 @ ERT 2 &I SY GRT (1) & @os () 3 3rf § IFYFIT AR
TE 8 — WIS P URT 120§ D IJAT USRI JURTT T
Sl foRIY ®9 | Al H i 8 — TR @ T & MR 3g
@?ﬁwagqﬁammaﬁaaﬁm%—a@zﬁﬁw
H, IR BT IANTH &} B T & AR AR Ry B
Wqé‘r%,a‘rw—sﬁuﬁﬁamaﬂﬁwﬁwszﬁmm
feT 78 BT | — VY TS H Y rITey B uRare AR B
P Y 9RT 203 SUH. @ T8T U AT BT YART BT AR |

Yash Tuteja and anr. v. Union of India and ors.

Judgment dated 08.04.2024 passed by the Supreme Court in Writ

Petition (Crl.) No. 153 of 2023, reported in (2024) 8 SCC 465
Relevant extracts from the judgment:

It is not in dispute that the alleged scheduled offences on which the complaint
is based are under various sections of the Income Tax Act, 1961, read with Sections
120-B, 191, 199, 200 and 204 of the Penal Code, 1860 (for short “IPC”). It is also
not in dispute that except for Section 120-BIPC, none of the offences are scheduled
offences within the meaning of clause (y) of sub-section (1) of Section 2 PMLA.
This Court, in the decision in Pavana Dibbur v. Enforcement Directorate [Pavana
Dibbur v. Enforcement Directorate, (2023) 15 SCC 91: 2023 SCC OnLine SC
1586], recorded its conclusions in SCC para 31, which reads thus:

“Conclusions

While we reject the first and second submissions canvassed by the
learned Senior Counsel appearing for the appellant, the third
submission must be upheld. Our conclusions are:

31.1. Itis not necessary that a person against whom the offence under
Section 3 PMLA is alleged, must have been shown as the accused in
the scheduled offence;

31.2. Even if an accused shown in the complaint under PMLA is not
an accused in the scheduled offence, he will benefit from the
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acquittal of all the accused in the scheduled offence or discharge of

all the accused in the scheduled offence. Similarly, he will get the

benefit of the order of quashing the proceedings of the scheduled

offence;

31.3. The first property cannot be said to have any connection with

the proceeds of the crime as the acts constituting scheduled offence

were committed after the property was acquired,;

31.4. The issue of whether the appellant has used tainted money

forming part of the proceeds of crime for acquiring the second

property can be decided only at the time of trial; and

31.5. The offence punishable under Section 120-BIPC will become

a scheduled offence only if the conspiracy alleged is of committing

an offence which is specifically included in the Schedule.”

Hence, the offence punishable under Section 120-BIPC could become a
scheduled offence only if the conspiracy alleged is of committing an offence which
is specifically included in the Schedule to PMLA. In this case, admittedly, the
offences alleged in the complaint except Section 120-BIPC are not the scheduled
offences. Conspiracy to commit any of the offences included in the Schedule has
not been alleged in the complaint. ECIR/RPZ0/11/2022, which is the subject-
matter of the complaint, is based on the offences relied upon in the complaint. As
the conspiracy alleged is of the commission of offences which are not the scheduled
offences, the offences mentioned in the complaint are not scheduled offences within
the meaning of clause (y) of sub-section (1) of Section 2 PMLA.

In SCC para 15 of the decision in Pavana Dibbur v. Enforcement Directorate,
(2023) 15 SCC 91, this Court held that:

“The condition precedent for the existence of proceeds of crime is the
existence of a scheduled offence.”

Therefore, in the absence of the scheduled offence, as held in the decision
mentioned above of this Court, there cannot be any proceeds of crime within the
meaning of clause (u) of sub-section (1) of Section 2 PMLA. If there are no
proceeds of crime, the offence under Section 3 PMLA is not made out. The reason
is that existence of the proceeds of crime is a condition precedent for the
applicability of Section 3 PMLA.

Therefore, once a complaint is filed before the Special Court, the provisions
of Sections 200 to 204 CrPC will apply to the complaint. There is no provision in
PMLA which overrides the provisions of Sections 200 to Sections 204 CrPC.
Hence, the Special Court will have to apply its mind to the question of whether a
prima facie case of a commission of an offence under Section 3 PMLA is made out
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in a complaint under Section 44(1)(b) PMLA. If the Special Court is of the view
that no prima facie case of an offence under Section 3 PMLA is made out, it must
exercise the power under Section 203 CrPC to dismiss the complaint. If a prima
facie case is made out, the Special Court can take recourse to Section 204 CrPC.
In this case, no scheduled offence is made out the basis of the complaint as
the offences relied upon therein are not scheduled offences. Therefore, there cannot
be any proceeds of crime. Hence, there cannot be an offence under Section 3
PMLA. Therefore, no purpose will be served by directing the Special Court to apply
its mind in accordance with Section 203 read with Section 204 CrPC. That will only
be an empty formality.
[ ]
45. SPECIFIC RELIEF ACT, 1963 — Sections 5, 34, 38 and 40
CIVIL PROCEDURE CODE, 1908 — Section 37
Suit for declaration of title, possession and mandatory injunction — Relief
of compensation of acquired land which is in possession of defendants —
Relief of declaration of title and recovery of possession granted to the
plaintiff — Appellate Court although upheld the judgment and decree of
the trial court but held that defendants are entitled to receive 30% of
compensation without there being any claim in appeal or before any
other competent authority — Held, such relief cannot be granted -
Plaintiff was held entitled to receive full amount payable in respect of
acquisition of suit property.
fafvifase argam AfAfm, 1963 — 9RIY 5, 34, 38 Td 40
fafaer ufssar wfaar, 1908 — &R 37
@ DI EINoT, AR iR =TS v &1 arg — S g
ST fETETer & U # 78, @ Jonaot BT AN — Al P W
@ EIYT 3R SR IR BT AN USH fHar T — andici™
T R i faRy <y o folg 9 a0 o gemaa
Tar fhg a5 siffeiRa faar ar fo afeardiror afigfd @ 30 ufoem
IR U R B AHRY ¥ B SHD gRT 7 o i H iR A &
5t o e MRS RT & wwer VaT <rar fhar T o — afAfiRa,
T AN UeH El fhar o waar — it o faarfeq wuRky @
ST & Wey § YA A Tl AR U HRA BT SRS B
fafRa faar @)

Lakshmesh M. v. P. Rajalakshmi (dead by LRs.) and ors. etc.
Judgment dated 11.09.2024 passed by the Supreme Court in Civil
Appeal No. 9731 of 2024, reported in AIR 2024 SC 4281
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Relevant extracts from the judgment:

It is not in dispute that till date, no claim whatsoever has been projected either
in the appeal before the High Court or before any other competent authority for the
grant of compensation for the land having been acquired. The judgment as has been
passed by the High Court affirming the ownership and title of the suit property in
favour of the Appellant/Plaintiff has not been challenged by any of these private
Defendants. The said judgment and the findings recorded therein have attained
finality. In the absence of any claim with regard to their entitlement to
compensation for the land acquired, the relief granted by the High Court in the
appeal is not sustainable. Given the lack of pleadings, evidence on record, and
submissions made at the time of hearing before the High Court, the judgment
passed by it granting 30 per cent of the amount payable by way of compensation in
respect of the ten sites in possession of the private Defendants, deserves to be set
aside. The Appellant/Plaintiff is entitled to receive the full amount payable in
respect of acquisition of the suit property for the Metro Rail Project.

[
46. SPECIFIC RELIEF ACT, 1963 — Section 28

CIVIL PROCEDURE CODE, 1908 — Section 37

(i) Application u/s 28 of the Act — Recession of contract — Extension of
time — Whether the Execution Court has jurisdiction to deal with the
application(s) for recession of contract or for extension of time to
deposit the balance sale consideration? Held, Yes, provided it is the
Court which passed the decree in terms of Section 37 of CPC.

(it) Application u/s 28 of the Act for recession of contract or for
extension of time — Parameters for deciding such application
explained.

(iii) Application u/s 28 (1) of the Act — Such application must be decided
as an application in the original suit wherein the decree was passed
even though the suit has been disposed of.

fafifee ooy sifdifeaw, 1963 — T 28

fafaer ufshar wfda, 1908 — &1 37

(i) fafAfE A e o aRT 28 & Sidvfa amdge — wfaqT &
figve — a9 &1 AR — T fAwee e @1 didan
fIEfea w1 a1 Iy Iy fiwa o7 == & forg g &1 fawar
IR B YA IS @I Fars BT SAHR 87 AMFEiRad, =,
AP S ey B aRERar @it S aRr 37 Wi @
sicita fesi wIRT B T ~amaTer g & |
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(i) ¥fder & fEves o1 9 & fowrk @ fog faffds ogaw
A B GRT 28 B ST AT — T AASH BN FRIGT
FR B AUKUS FHASY 7Y |

(iii) ffAfde ergam Iff = @ grT 28 (1) & siavia amded — W4
AT B W Yo 15 o femt wiRa & o gant &, o o
ST B ®Y A FRIga foar ST a1fee wer € e 9% R
g g B |

Ishwar (since deceased) through LRs. and ors. v. Bhim Singh

and anr.

Judgment dated 03.09.2024 passed by the Supreme Court in Civil

Appeal No. 10193 of 2024, reported in AIR 2024 SC 4232
Relevant extracts from the judgment:

In our view, the expression “may apply in the same suit in which the decree
is made” as used in Section 28 of the 1963 Act must be accorded an expansive
meaning so as to include the court of first instance even though the decree under
execution is passed by the appellate court. This is so, because the decree is in the
same suit and, according to Section 37 of the CPC, the expression “the court which
passed a decree”, or words to that effect, in relation to the execution of decrees,
unless there is anything repugnant in the subject or context, would include:

(@) the court of first instance even though the decree to be executed has been
passed in the exercise of appellate jurisdiction; and

(b) where the court of first instance has ceased to exist, or to have jurisdiction to
execute it, the Court which, if the suit wherein the decree was passed was
instituted at the time of making the application for the execution of the decree,
would have jurisdiction to try such suit.

Thus, an application under Section 28 of the 1963 Act, either for recession of
contract or for extension of time, can be entertained and decided by the Execution
Court provided it is the Court which passed the decree in terms of Section 37 of the
CPC.

In Chanda v. Rattni, (2007) 14 SCC 26, this Court held that the power to
rescind the contract under Section 28 of the 1963 Act is discretionary in nature and
is to do complete justice to the parties. The Court does not cease to have the power
to extend the time even though the decree may have directed that payment of
balance price is to be made by a certain date. While exercising discretion in this
regard, the Court is required to take into account facts of the case so as to ascertain
whether the default was intentional or not. If there is a bona fide reason for the
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delay/ default, such as where there appears no fault on the part of the decree holder,
the Court may refuse to rescind the contract and may extend the time for deposit of
the defaulted amount.

The law is, therefore, settled that an application seeking rescission of contract,
or extension of time, under Section 28 (1) of the 1963 Act, must be decided as an
application in the original suit wherein the decree was passed even though the suit
has been disposed of. As a sequitur, even if the Execution Court is the Court of first
instance with reference to the suit wherein the decree under execution was passed,
it must transfer the application filed under Section 28 to the file of the suit before
dealing with it.

[
47. SPECIFIC RELIEF ACT, 1963 — Sections 31, 34 and 38

(i) Suit for cancellation of sale deed — Burden of proof — Defendant No.
2 who was the owner of the disputed land, executed a sale deed on
02.12.1985 in favour of plaintiff and his minor brother, which was
presented to Sub-Registrar for registration — Document was
impounded due to insufficient stamp duty by Sub-Registrar — Before
registration of the sale-deed, Defendant No. 2 on 03.12.2010 again
sold the same disputed land to Defendant No. 1 — Meanwhile,
plaintiff submitted the remaining stamp duty and got registered the
sale deed in his favour which was executed on 02.12.1985 — Plaintiff
filed a suit for cancellation of subsequent sale deed dated 03.12.2010
— Defendant No. 2 has neither specifically denied in WS that he had
executed the sale deed nor entered the witness box and also did not
lead any evidence — Burden to prove execution of sale deed and
payment of sale consideration was not on the plaintiff.

(ii) Effect of delay in registration of sale deed — Sale deed is registered
after 26 years of execution — In case of deficiency in stamp duty,
document will remain in custody of registration authorities until
remaining stamp duty and penalty is paid — Seller did not remain the
owner of land merely because the document of sale is pending for
registration — Seller does not have any right to again transfer the
land.

(iii) Presumption — Registration of a document carries with it a
presumption of correctness until and unless the same is challenged
by way of counter-claim or in independent proceedings — In absence

JOTI JOURNAL - FEBRUARY 2025 — PART II 91



of any such claim, sale deed in favour of plaintiff has to be treated as
a valid document.

(iv) Effect of plaintiff being minor at the time of execution of sale deed —
Sale deed is executed in favour of both plaintiff and his minor
brother on 02.12.1985 — Mother of plaintiff, who is natural guardian,
was representing the minor brother of plaintiff — It was found that
at the time of execution of sale deed, plaintiff was also minor — It
would be deemed that mother was acting on behalf of both her minor
sons — Minority of plaintiff would not affect the validity of sale deed.

fafafds smaiy fdfam, 1963 — &IRTY 31, 34 Td 38

() faspa e & Eaxw @ W Tm@r — v=o1 &7 4R — wfoard
wHIG—2, ST faarfed 4 &1 wifere o, 3 fa=id 02.12.85 & ard
IR SUD FTAH WS b W H o Iy ferm fremfea e,
T USlaRYT 3 SU—RRIRER & 978 I {HaT a7 — Swae
B STRORER §RT AT Y ST 89 @ R W IRTg
o foram T — fasa faeig & Yofiexwr @ gd, wfiard saie—2
9 f&i® 03.12.2010 &7 g TE fFarfea g ufdardt HHie—1 o
g &= § — 39 99, T 7 9 wer g o 3T &R e
02.12.1985 & feifad fasa faora W @ vt 3 doiipa &<mT —
9rdl 7 gTEREd s fdorg f&A1® 03.12.2010 & waxoT & forg
AT WA fbar — ufiardl HHie—2 7 akieR ¥ 7 ar fatne g
¥ g8 R far & San sy ferg frenfeg far on ik =
& el & FHoR ¥ WY Far &R T & B Ay wga A -
g o & fAwres iR fasa ufiwa & gam &1 g
HT BT R AT TR T8 AT |

(i) faspa faorm @ uofiexyr § fdam &1 w9 — fawa Ao @
Yool feqred @ 26 99 918 far mr — w38 | o
B9 B T H IS TSR MR @ iy ¥ vEar @
o9 9% & I wrm ggdt ek wRa &1 g T8 a) R
ST — fasar d9a safey & w@rl T8 /W wifs fawa
HT WIS goiewl & fog dfdd & — fsar & 4 &1 =
3RV HRA BT DTS ANADPR &l 2 |

(iii) SUHRYT — SATAST B USHBROT B AT SHH FIdT I SULROM
Tl 8 99 O% SN UG @ AH | 91 Wad Sarer § gEe
T8 @ TS T — o 09 <9 Y oruiefy ¥ ardt & uer H
Ty faerg @1 & I SWIES AFT ST 91T |
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(iv) faspa faog @& fAwes @ 999 a1 & Ea<par &1 J9g —
famrg faer AP 02.12.1985 BT A1) IR TP JTAH 9IS TINT
3 T | fRunfea fear war — ardy & H, S Ao Gvee €
Il & IJAH A8 BT UfAAREE B <& off — I8 yrm T b
fapa foorg @& fAves @ 999, 9 WY IAWRS o — Ig °FT
ST & A6t 3T T IR GAT B AR | P R @ o —
qrdl &1 ATIhAT fAapy fAorg &1 deaT & wfad T8 H |

Kaushik Premkumar Mishra and anr. v. Kanji Ravaria @

Kanji and anr.

Judgment dated 19.07.2024 passed by the Supreme Court in Civil

Appeal No. 1573 of 2023, reported in AIR 2024 SC 3766

Relevant extracts from the judgment:

The aspect submitted on behalf of respondent was that the appellant No.1 in
his deposition has said that he had no proof of the payment of the sale consideration,
to assert that the appellant No.1 admitted that he had not paid any sale consideration
is not correct. Appellant No.1 was being examined sometime after 2013, i.e. after
a gap of 28 years from the date of the sale deed. He could not be expected to
remember such facts distinctly and as such he made a fair statement that he did not
have any document that could prove the passing of the sale consideration. This
would not, by itself, be interpreted to hold that appellant admitted of not paying any
sale consideration.

The question of payment of sale consideration would arise only and only if
the vendor makes a specific statement in his pleadings as also in his deposition in
support of the pleading that he did not receive any sale consideration either by way
of cheque or by cash. There is no such pleading and as the vendor did not enter the
witness box, even if there was any such pleading, there is no statement to prove
such pleading. Thus, the above argument being based on minor discrepancy in the
statement of the appellant, no benefit can be derived by the respondents. The
argument is accordingly rejected.

There is one more reason to reject this argument. Even if assuming that no
sale consideration was paid even though there was a registered sale deed, it would
be at the instance of the vendor to challenge the said sale deed on the ground of no
sale consideration being paid. In the present case, there is no such challenge to the
sale deed for being declared as void or being cancelled on such ground. Thus also,
the said argument deserves to be rejected.
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The submission with regard to delay of 26 years in getting the document
registered also does not extend any benefit to the respondents. Non-registration of
a document duly presented for registration could be for many reasons. But once it
is registered, there is a presumption of correctness attached to it, that is to say that
the document has been duly executed and registered in accordance to law. It was
for the defendants (respondents) to come forward and to establish that the document
was wrongly registered. They did not lead any evidence in this respect. Instead,
they tried to put burden on the plaintiff-appellant by requiring him to call the Sub-
Registrar as a witness, which the appellant rightly denied. It was always open for
the respondents to have called for the records of the Sub- Registrar’s office and also
the Sub-Registrar in order to find out any mandatory lacuna or illegality or lack of
procedure not being followed with respect to the registration. They did nothing of
this sort.

In fact, respondent No.2 did not make any bone of contention with regard to
the registration process and the registration of the documents after 26 years by
challenging the same before the same authority or any superior authority or any
Court of law. Registration of a document carries with it presumption of correctness
until and unless the same was challenged by way of independent proceeding or a
counter claim. In the absence of any such claim, the sale deed in favour of the
appellants has to be treated as a valid document.

The issue of minority of appellant No.1 would also not be of any relevance
for the reason that even if he was a minor at the time of the execution of the sale
deed and he had so stated honestly in his deposition, the fact remains that the mother
of appellant No.1 was already representing his younger brother as guardian who
was stated to be a minor in the sale deed. She was also the natural guardian of
appellant No.1, and therefore, it would be deemed that she was acting on behalf of
both her minor sons.

The High Court recorded the findings that the fact that the purchasers were
minors would not per se affect the validity of the sale deed for the reason that the
second purchaser Ambrish who was mentioned as a minor in the sale deed was
represented through his natural guardian and mother Smt. Malti Premkumar Mishra
and also that the age of the first purchaser Kaushik was mentioned to be 18 years
in the sale deed.

The issue of registration of a document is with the State, which requires
compulsory registration of documents so that it is not deprived of revenue by way
of stamp duty payable on such transfers of immovable property. If the purchaser
has no means to pay stamp duty or exorbitant demand of stamp duty is made by the
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registering authority which the purchaser is unable to pay at that time but he
remains satisfied with the fact that the vendor has fairly and duly executed the sale
deed presented it for registration and put him in possession of the purchased
property which he is peacefully enjoying, he is always at liberty to pay the
deficiency of stamp duty at any point of time. The document presented for
registration will remain with the Registering Authority till such time, the deficiency
is removed. However, this pendency of registration on account of deficiency cannot
enure any benefit to the vendor, who has already eliminated all his rights by
executing the sale deed after receiving the sale consideration. He cannot become
the owner of the transferred land merely because the document of sale is pending
for registration. It is the purchaser who cannot produce such document which is
pending registration with respect to the immovable property in evidence before the
Court of law as the same would be inadmissible in view of statutory provision
contained in the TP Act as also the Act, 1908.

The doctrine of bona fide purchaser for value applies in situations where the
seller appears to have some semblance of legitimate ownership rights. However,
this principle does not protect a subsequent purchaser if the vendor had already
transferred those rights through a prior sale deed. In a case where the vendor
deceitfully executes a second sale deed 26 years after the initial transfer, without
disclosing the earlier transaction and without any ongoing litigation regarding the
property, the subsequent purchaser cannot claim the benefits of a bona fide
purchaser. Essentially, if the vendor's rights were already severed by the first sale,
any later sale deed made without transparency and in bad faith is invalid. The
subsequent purchaser, even if unaware of the prior sale, cannot be considered bona
fide because the vendor no longer had the legal right to sell the property. Thus, the
protection afforded by the bona fide purchaser doctrine is nullified by the vendor's
deceitful conduct and the pre-existing transfer of rights. This ensures that the
original purchaser's rights are upheld and prevents unjust enrichment through
fraudulent transactions.

This is not a case of agreement to sell in favour of appellants but is a case of
sale deed transferring ownership rights and possession. It would be open to
respondent no.1 to avail such remedy as may be available under law to recover the
sale consideration paid by him to respondent No.2. The sale deed in favour of the
respondent No.1 dated 03.12.2010 needs to be cancelled and the registering
authority be directed to score out the same from the records as directed by the first
Appellate Court.
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48. SPECIFIC RELIEF ACT, 1963 — Sections 31, 34 and 38

Suit for declaration and injunction — Undivided property — Transfer of
entire property by one co-owner through registered sale deed without
determination of his share and partition by metes and bounds — Since
suit property had many co-owners, defendant could not have acquired
title in the whole property — Purchaser can be restrained by decree of
injunction acting in derogation of the property rights of co-owners until
and unless partition takes place.

fafvifese eraiy fdfam, 1963 — &IRTY 31, 34 TT 38

Tyor 3R fANETsT 31 9t — fefora Ul — v Se—<ar 3
P (Y BT FERYT HRT TR v A7 R A | e = 9k
|l Hufed 1 doiiga fasa v & wreaw | SfaRa o & — gfs
fFarfea Huftr # o we—ar 9 @ ufaard St wulRT &1 @@
JRTT L BR TPl o — W T b FANET &) M & aegw |
faure 39 9o He—arial @& Hufy Sf¥eRl T g9 &) | Nl
ST 95l & |

SK. Golam Lalchand v. Nandu Lal Shaw alias Nand Lal

Keshri alias Nandu Lal Bayes and ors.

Judgment dated 10.09.2024 passed by the Supreme Court in Civil

Appeal No. 4177 of 2024, reported in AIR 2024 SC 4193
Relevant extracts from the judgment:

In view of the matter, the entire property purchased by the two brothers late
Salik Ram and late Sita Ram in the year 1959 vide Exh.1 continued to be the joint
property in which both of them had equal rights. On their death, the same devolved
upon their respective heirs and legal representatives including Brij Mohan, his three
sisters on one side and plaintiff-respondent Nandu Lal, his three brothers and five
sisters on the other side. Thus, Brij Mohan alone was not competent to execute a
sale of the entire property in favour of the defendant-appellant S.K. Golam
Lalchand, that too without its partition by metes and bounds.

Since the suit property has many co-owners including the plaintiff-respondent
Nandu Lal and Brij Mohan, the defendant-appellant S.K. Golam Lalchand could
not have acquired right, title and interest in the whole of the suit property solely on
the basis of the sale deed dated 19.05.2006 executed by Brij Mohan. The said sale
deed, if at all, in accordance with Section 44 of the Transfer of Property Act, 1882
may be a valid document to the extent of the share of Brij Mohan in the property
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and defendant- appellant S.K. Golam Lalchand is free to take remedies to claim
appropriate relief either by suit of partition or by suit of compensation and damages
against Brij Mohan.

The suit property which is undivided is left with the co-owners to proceed in
accordance with law to get their shares determined and demarcated before making
a transfer.

The point for determination formulated in paragraph 12 above is accordingly
answered and it is held that Brij Mohan alone was not competent to transfer the
entire property without getting his share determined and demarcated so as to bind
the other co-owners. Accordingly, the defendant-appellant S.K. Golam Lalchand
has rightly been restrained by the decree of injunction in acting in derogation of the
propriety rights of the co-owners until and unless the partition takes place.

[
49. SPECIFIC RELIEF ACT, 1963 — Section 34

LIMITATION ACT, 1963 — Article 58

CONTRACT ACT, 1872 — Sections 207 and 208

(i) Suit for declaration — Starting point of limitation — Plaintiff sought
relief that she be declared owner of one-half of the suit property and
sale deed executed by defendant in favour of her husband be
declared null and void — Defendant executed the said sale deed,
claiming herself to be the power of attorney holder of plaintiff —
Plaintiff was staying abroad at the time of execution — Unless it is
proved that plaintiff had knowledge of the execution of sale deed,
limitation would not start running from the date of execution — In
such case, starting point of limitation would be from the date of
knowledge of execution of sale deed.

(if) Power of attorney — Revocation of — Plaintiff and Defendant No.1
who were sisters, jointly purchased a piece of land through
registered sale deed dated 16.01.1991 — Plaintiff who was working
abroad, executed a power of attorney on 04.12.2003 in favour of
defendant No.1 — The said power of attorney authorised defendant
No.1 to execute sale deed and receive consideration for and on behalf
of plaintiff — Power of attorney had created relationship of principal
and agent between the plaintiff and defendant No.1 — Despite the
subsistence of said relationship, plaintiff and defendant No.1 jointly
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executed a sale deed of a part of land on 18.01.2003 in favour of one
‘J” and his wife — Subsequently, in the capacity of power of attorney
holder, defendant No.1 transferred share of plaintiff in favour of her
husband defendant No. 2 by executing a sale deed on 16.04.2008 —
Whether joint execution of sale deed dated 18.01.2008 by plaintiff
and defendant No.1 amounts to implied revocation of power of
attorney u/s 207 r/w/s 208 of the Contract Act? Held, Yes — In view
of implied revocation of authority, defendant No.1 could not have
acted as an agent of plaintiff — The sale deed executed by defendant
No.1 in favour of her husband therefore, declared to be void ab initio.

faffde sray «ifif g™, 1963 — aRT 34

R i, 1963 — ST [TBT 58

YR Hfder siferfeaH, 1872 — &RT 207 Td 208

(i) EOT &g 9TC — IR BT ART EFT—aTET §RT TRl e TS
& SS9 agu gHfa & 1/2 91T &1 @i af¥g fPar - o
gfaral gRT S¥a ufd & ver # fAemfed faspy faera @1 oy wd
T AT fHar o9 — gfderd) 9 @ P 9 &7
gRE Fai gY IeTd fawma e fFanfea fear—feres & g
ardl fager 7 <& off — aRE &1 IR fareA fiie | @@
% ™A T8l 81 o9 9@ & I8 wifeq 81 81 oar & ardy &1
frTes &7 9 o1 — 39 UPR & AFe § uRNRT S famy
fiore & wreT @ 99 89 @1 fiAie | 3R 8|

(i) IEARART — UfoEsRr — Y &R gfoardl ®Hie 1 o 55+ o,
7 HYad ©9 9 AP 16.01.1991 B Usiiga fawa—va & Aregq
q I T TS ghel Ha fbar o — i S fadwr H Rk o,
7 f&i® 04.12.2023 BT YA SHI® 1 & T8 JEIRATT Asaifad
T — JERATT & AeH | URErd S 1 DY A DY AR |
fasa—v=a fefea o 1@ fawg ufiwa ura == =g fdaga
far T o — gEARArT | 9l U9 ufdar SHie 1 @ w9
Aiferd Td sifeat @ e g g3 O — W by @ aiRaw d
&1 @ SURIA W A<l SR gfdardl i 1 A Wgaa ©9 § e
18.01.2003 B ‘O 3R IEDHI I~ & & H YA B TP o 31
fasmrg—ua fenfaa far — s9a Tvera JERarT RS 3 R
| yfdar %o 1 7 A% 16.04.2008 BT Ta faspa—v= feafaa
IR aId] B 3 B I > gl gfardt @0 2 & v # IfARd ww
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f&m — aar a1 eik gfdard) ®0 1 §RT fasid 18.01.2008 BT HI
g 9 fFefea fvar mar g — faerg, <fdqr sfdfeas & g
207 EUFST GRT 208 B fca JERART & fafdrd ufoisor &
T 2? — fufuiRa, & — TfeR @& faafa gfisigsor &1
gfeTTa < g8 ufiard SHie 1 a1 & fdal @ ©Y § B
T8 B GHar off — ylad $9% 1 g @9 B ufa @ U H
freqfea fasa—u= & aIRWa: = Ot fasar T |

Thankamma George v. Lilly Thomas and anr.

Judgment dated 09.07.2024 passed by the Supreme Court in Civil

Appeal No. 6495 of 2023, reported in (2024) 8 SCC 351

Relevant extracts from the judgment:

The words “when the right to sue first accrues” have been interpreted and held
by this Court in Neelam Kumari v. U.P. Financial Corpn., AIR 2009 Utt 5. The
starting point for the limitation in the case of setting aside sale deeds has two limbs:
the date of execution and the date of knowledge. There is no difficulty in applying
the period of limitation expiring three years from the date of execution, provided
that the appellant had knowledge of Ext. A-5 on the date of registration and the
right to sue first accrued. The respondents, in the circumstances of the case, failed
to establish the appellant's knowledge of the execution of Ext. A-5. In the final
analysis, Ext. A-5 is held as without authority and void. The applicability of
limitation has a different perspective. So, the starting point is when the right to sue
first accrued to the appellant. The admitted case of the respondents is that the
appellant is a US citizen and she stayed abroad. Therefore, unless it is clearly
established as a fact that the appellant had knowledge of Ext. A-5, it cannot be
inferred that the appellant had contemporaneous knowledge of Ext. A-5 and the
limitation started running from the date of execution of Ext. A-5. That apart,
another fact is whether the said exhibit is void or voidable and this depends on the
implied revocation relied on by the appellant. From a consideration of relevant
circumstances, including the filing of a grievance petition before the Legal Services
Authority and the reply of the respondents in the instant suit, we are of the view
that the suit is filed within three years from the date when the right to sue first
accrued to the appellant and, therefore, the suit is not barred by limitation. Even if
the plea of limitation is held against the respondents, the outcome still depends on
the relationship as principal and agent between the appellant and Respondent 1 and
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the existence and effect of implied revocation pleaded to question the validity of
Ext. A-5.

The power of attorney (Ext. A-4) was executed on 4-12-2003. The appellant,
on 30.11.2007, claims to have retired from service and settled in India. A power of
attorney confers power for the execution of deeds in situations of necessity,
including in the absence of the appellant in the country. From the record, it can be
noted that from 2007 onwards, the appellant was not entirely absent from India or
residing exclusively in USA. Therefore, the appellant and Respondent 1 executed
the sale deed dated 18.01.2008 (Ext. A-3). Respondent 2 is one of the witnesses to
Ext. A-3. The execution of sale deed dated 16.04.2008 (Ext. A-5) is inconsistent
with and contradictory to the power granted to Respondent 1 in Ext. A-4. This is an
explicit conduct of the appellant to act for herself on the share she holds in the
property purchased in 1991. In Deb Ratan Biswas v. Anand Moyi Devi, 2011 SCC
OnLine SC 633, this Court held that the signing of a compromise by the defendants
themselves would amount to implied revocation of power of attorney. In a case
where the principal chooses to act for himself, particularly to the agent's knowledge
and a person to be affected, then it can be held that Section 207 of the Act is
attracted. We have no doubt in holding that the appellant, in terms of Section 207,
impliedly revoked the authority of Respondent 1, and as required by Section 208,
Respondent 2 had the knowledge of the independent dealing with the property by
the appellant. Therefore, the revocation takes effect on 18.01.2008. Ext. A-5 was
executed on 16.04.2008. Thus, with the operation of implied revocation of
authority, Respondent 1 cannot act as an agent of the appellant and, hence, the sale
deed insofar as the appellant's share in the suit schedule is held void ab initio.

[ J
50. SPECIFIC RELIEF ACT, 1963 — Section 34

TRANSFER OF PROPERTY ACT, 1882 — Section 48

(i) Priority of rights — Two sale deeds were executed with respect to the
same land — In such a clash, the previous sale deed shall prevail over
the latter sale deed.

(i) Limitation — Suit for cancellation of sale deed - Plaintiff No. 2
executed a sale deed in favour of Defendant No. 1 — Alleged
document was never read over to Plaintiff No. 2 — Plaintiff was under
the impression that the sale consideration in the document is Rs. 700
but only Rs. 350 was mentioned — Plaintiff filed an objection and also
a Police Report — Despite his protest, the Registrar registered the
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sale deed — It was admitted that no consideration was ever passed to
the Plaintiff No. 2 — Held, sale is always for consideration — Being
void Defendant did not derive any title from such sale deed -
Limitation for cancellation of sale deed is 3 years but no suit for such
cancellation is required as sale deed is void in itself — Plaintiff had
also filed suit for possession, the limitation for which is 12 years —
Suit was held to be within limitation.

fafafds sraivy afdf T, 1963 — oRT 34
Gufced 3faver rfefgH, 1882 — €RT 48
(i) IMABRI B TFar — T & 9 @ a4 7 fassa faer fFeafea
fF T - W Ry & Rt § daell v o gwaqadt
faspa faerg W fFTdY B

(i) aRAT — faspa fioig & IqEHRYT 3 a9 — IS HHED 2 A
qﬁa@m1$qaﬁﬁmﬁaﬁﬁmﬁam O]
SIS ATE HHAIS 2 DT T IGHR 81 AT AT — ST B I8
grRo off i Iy ufiwe s | 700 /— 9 aifdfaRaa @
WEfd A 350 /— SO & IfAfaRad o — a1t 7 Ui wd
&1 U§ gfersy a1 Rieraa i & — Wﬁmaﬁaﬁwﬁmﬂ
A fawg faeg dofleg & — 98 Wiaga o & ol H9ie 2 31
N A B we U T8 g B — AffEiRaE, fawg wa
yfreer @ forg & &rm & — mﬁﬁﬁmmﬁﬁ’s‘
@ Afld T8 gon Wifd a8 U o1 — famy faea @
@ forg 97 AR 3 9§ | TR=g IQIHROT B 9IS BT SATLIRAT B
T8 © Hifs fama o M A I © — a7 R
%WWMWWWuaﬁQﬁ g @

@ WIaR s AffiRa fdar )

Mohd. Zahoor and anr. v. Ram Sajeevan and anr.

Judgment dated 11.09.2024 passed by the High Court of Madhya

Pradesh in Second Appeal No. 373 of 1998, reported in 2024 (4)

MPLJ 593
Relevant extracts from the judgment:

The sale deed Ex. D-19 is void and illegal for reason that this impugned sale
deed has been registered later to the sale deed Ex. D-11, though on the same date.
As no consideration was paid, the sale deed Ex. D-19, even if it would operate,
would not operate from previous day when it was executed, but only from its
registration, and has been undisputedly registered later to Ex. D-11, as its
registration number assigned is later to that of D-11, as discussed above. Therefore,
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as per provision contained in Section 48 of the Transfer of Property Act, 1882 and
in the light of decisions of the Supreme Court in the case of Atla Sidda Reddy v.
BusiSubba Reddy and ors., (2010) 6 SCC 666 and of this Court in the case of
Mohd. Ashraf and another v. M.P. Housing Board and ors., 2011(1) MPLJ 444,
in case of two or more sale deeds of same land, the previous sale deed(s) will prevail
over later sale deed(s). Resultingly, the sale deed Ex. D-19 has to give way to EX.
D-11, even if this sale deed had not been void.

In the result, the first substantial question of law is answered in favour of the
appellant and it is held that the defendant No.1 has not derived any title out of the
sale deed Ex. D-19 executed by plaintiff No.2 in favour of defendant No.1, the said
sale deed being void. The Sub-Registrar could not have registered a void document
in which even the conditions of the document were not fulfilled and this fact was
apprised to the Sub-Registrar. Still, he proceeded to register a void document
despite objection of the executant thereof. This registration would not give any life
or validity to a void document. The plaintiffs are therefore, entitled to declaration
of their rights and title over the suit property.

Now, taking up the second question of limitation. The limitation for
cancellation or setting aside of an instrument is 3 years vide Article 59 of Limitation
Act, while for possession based on title is 12 years under article 65 of the said Act.
It was contended on behalf of the defendants that unless the document is declared
void, no relief for possession can be granted.

However, as the sale deed Ex. D-19 has already been held to be void, even
cancellation is not required and the plaintiff has to simply sue for declaration of the
document being void and of his own title.

[ ]
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PART — 1A

GUIDELINES ISSUED BY HON’BLE HIGH COURT OF MADHYA
PRADESH IN MATTERS PERTAINING TO ALLEGATIONS OF RAPE
WHEREIN VICTIM BECOMES PREGNANT IN CONSEQUENCE THEREOF

The Hon’ble High Court of Madhya Pradesh In Reference (Suo Motu) v.

The State of Madhya Pradesh & ors., Writ Petition No. 5184 of 2025 dated

20.02.2025 laid down the following procedure to be adhered in matters pertaining

to allegations of rape wherein victim is becomes pregnant in consequence thereof’

The directions cover both the situations i.e. when the pregnancy is up to 24 weeks

and where the pregnancy is more than 24 weeks, in order to streamline the

procedure to ensure timely legal and medical help to such victims:

(a) SOPsto be followed in case where the age of foetus/pregnancy of survivor

of sexual assault or rape or incest is upto 24 Weeks:

Whenever a case of rape is registered at any police station, the following
procedure shall be adopted:

(i)  The SHO of the said police station, on the basis of the MLC of the victim
indicating that she is pregnant and the pregnancy is not more than 24 weeks,
shall forthwith forward the victim to the concerned District Court, preferably
Special Judge/POCSO;

(i)  The learned Judge of the District Court, preferably Special Judge/POCSO,
regardless of any application for termination of pregnancy, though not
maintainable, filed before it or not, shall refer the victim to the concerned
medical officer/Board to expeditiously examine the case of the victim for
termination of pregnancy in the light of the statutory mandates as engrafted
in Section 3(2)(a) or Section 3(2)(b) of the Medical Termination of Pregnancy
Act 1971 & The Medical Termination of Pregnancy Rules, 2003 framed
thereunder;

(iii) The concerned medical officer/Board is expected to examine the case so
referred expeditiously and accordingly terminate the pregnancy, if the same
is permissible in consonance with the aforesaid statutory provisions of
Medical Termination of Pregnancy Act 1971 and rules framed thereunder, in
a time bound manner preferably within three days from the date of making
such referral after obtaining consent of victim or guardian as required by
Section 3(4) of the MPT Act;
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(iv)

(V)
(vi)

(b)

Every care and caution will be taken by the doctors while terminating the
pregnancy. All medical attention, medical facilities and other specialist
doctors, if required, will be made available to the victim;

The post-operative care, up to the extent required, will be extended to the
victim;

The doctors will ensure that a sample from the foetus is protected for DNA
examination and will be handed over to the prosecution for using in the
criminal case.

SOPs to be followed in case where the age of foetus/pregnancy of survivor

of sexual assault or rape or incest is exceeding 24 Weeks:

Whenever a case of rape is registered at any police station, the following

procedure shall be adopted:

(i)

(i)

(iii)

(iv)

(V)

(vi)

The SHO of the said police station, on the basis of the MLC of the victim
indicating that she is pregnant and the pregnancy is more than 24 weeks, shall
forthwith forward the victim to the concerned District Court, preferably
Special Judge/POCSO;

The learned Judge of the District Court preferably Special Judge/POCSO),
regardless of any application for termination of pregnancy, though not
maintainable, filed before it or not, shall refer the victim to the concerned
medical officer/Board to expeditiously submit its report, if the pregnancy of
the victim can be terminated,

The District Court, preferably Special Judge/POCSO, after obtaining the said
medical report, under intimation to the victim and her parents, directly refer
such case and report to the nearest Registry of the High Court;

The Registry of High Court, in turn, shall register such reference as a Writ
Petition under Article 226 of the Constitution, Suo Motu, and list the matter
immediately before the concerned Bench having the roster, so that
appropriate orders regarding termination of pregnancy can be passed by the
High Court without any undue delay;

If directed by the High Court that termination of pregnancy is required then,
the procedure of termination of pregnancy will be carried out in the presence
of the expert team of doctors. The expert doctors will explain to the family
members as well as the petitioner the risk of getting the termination of her
pregnancy and also other factors;

Every care and caution will be taken by the doctors while terminating the
pregnancy. All medical attention and other medical facilities including that

JOTI JOURNAL - FEBRUARY 2025 — PART IIA 2



of a presence of a Pediatrician as well as a Radiologist and other required
doctors will be made available to the victim;

(vii) The post-operative care, up to the extent required, will be extended to the
victim;

(viii) The doctors will ensure that a sample from the foetus is protected for DNA
examination and will be handed over to the prosecution for using in the
criminal case.

The court clarified that the aforesaid SOPs shall not be construed as to abridge
or limit the power of the concerned medical officer/Board to terminate the
pregnancy in the cases where the termination of pregnancy of woman is
necessitated in accordance with the provisions of the Section 3(2B) and Section
5(1) or other applicable provisions of the Medical Termination of Pregnancy Act,
1971.

The court also directed that any forensic evidence/foetus collected in the
course of termination of pregnancy must be preserved for DNA profiling or other
investigative purposes in the same manner as provided under Rule 6(6) of the
Protection of Children from Sexual Offences Rules, 2020. It also said that the
privacy of the survivor shall be maintained strictly.
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Judgment writing is a layered exercise. In one layer, a
judgment addresses the concerns and arguments of parties
to a forensic contest. In another layer, a judgment addresses
stake-holders beyond the conflict. It speaks to those in
society who are impacted by the discourse. In the layered
formulation of analysis, a judgment speaks to the present
and to the future. Whether or not the writer of a judgment
envisions it, the written product remains for the future,
representing another incremental step in societal dialogue.
If a judgment does not measure up, it can be critiqued and
criticized. Behind the layers of reason is the vision of the
adjudicator over the values which a just society must
embody and defend. In a constitutional framework, these
values have to be grounded in the Constitution. The reason
which a judge furnishes provides a window - an insight -
into the work of the court in espousing these values as an
integral element of the judicial function.

— Hon'ble D.Y.Chandrachud J. in Para 17 of
SBI v. Ajay Kumar Sood, 2023(7)SCC 282
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