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ACT/ TOPIC NOTE PAGE

NO. NO.

ACCOMMODATION CONTROL ACT, 1961 (M.P.)

Section 23-A(b) – Eviction under Chapter-III-A – There is a presumption of bona fide
requirement in favour of the applicant but the same is rebuttable.

 & v/;k; 3&d ds varxZr fu"dklu & vkosnd ds i{k esa lnHkkfod
vko';drk dh mi/kkj.kk gksrh gS ijUrq og [k.Muh; gSA 217 249

ARBITRATION AND CONCILIATION ACT, 1996

Sections 11 and 34 – Effect of award passed with consent of parties on subsequent
reference Petition.

 & i{kdkjksa dh lgefr ls ikfjr vf/kfu.kZ; dk i'pkrorhZ funsZ'k ;kfpdk
ij izHkkoA 218 249

Sections 16 and 34 – Application against award where exclusive jurisdiction is provided.

 & vf/kfu.kZ; ds fo:) vkosnu tgk¡ U;k;ky; dk ,dek= {ks=kf/kdkj
izko/kkfur gSA 219 250
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ARMS ACT, 1959

Section 27 – Injury caused by fire arm which is a dangerous weapon – Accused cannot
escape from punishment for using arms prescribed u/s 27 of the Arms Act.

 & migfr] vXuk;q/k ls dkfjr] tks [krjukd vk;q/k gS & vkjksih vXuk;q/k ds mi;ksx
ds QyLo:i fn;s tkus okys n.M] tks /kkjk 27 vk;q/k vf/kfu;e esa of.kZr gS ls cp ugha
ldrkA 253 (ii) 301

CIVIL PROCEDURE CODE, 1908

Order 1 Rule 10 – Unregistered sale agreement does not create any right in favour of
purchaser specially when sale of property is stayed.

 & viathÑr foØ; dk djkj Øsrk ds i{k esa dksbZ vf/kdkj fufeZr ugha
djrk gS fo'ks"k :Ik ls rc tc laifRr ds O;;u ij jksd gSA 220* 251

Order 7 Rule 11 – (i) Application under Order 7 Rule 11 – Factors to be considered.

(ii) Determination of preliminary issues.

 & ¼i½ vkns'k 7 fu;e 11 ds varxZr vkosnu & fopkj esa fy;s tkus okys
rF;A

¼ii½ izkjfEHkd fook|dksa dk fu/kkZj.kA 221 252

Order 7 Rule 11 – Jurisdiction – Objection – Two contradictory stands before two different
courts cannot be permitted.

 & {ks=kf/kdkj & vk{ksi & nks fHkUu U;k;ky;ksa ds le{k nks ijLij
fojks/kkHkklh :[k dh vuqefr ugha nh tk ldrhA 222 252

Order 7 Rule 11 – Scope of revision in civil case – Revisional Court can only analyze
jurisdictional error or any procedural irregularity or impropriety caused by the trial Court.

 & flfoy ekeyksa esa iqujh{k.k dh lhek & iqujh{k.k U;k;ky; dsoy
fopkj.k U;k;ky; }kjk dh xbZ {ks=kf/kdkj dh =qfV vFkok dksbZ izfØ;kRed vfu;ferrk ;k
vukSfpR;rk dk fo'ys"k.k dj ldrk gSA 223 254

Order 7 Rule 11(d) – (i) Rejection of plaint – Facts to be considered.

(ii) Grounds – Whether plaintiff is entitled to any relief or not has to be considered at the
time of trial.

ACT/ TOPIC NOTE PAGE

NO. NO.
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vkns'k 7 fu;e 11¼?k½ & ¼i½ okni= dk ukeatwj fd;k tkuk & fopkj djus ;ksX; rF;A

¼ii½ vk/kkj & oknh fdlh vuqrks"k dks izkIr djus ds vf/kdkjh gS ;k ugha bl ij fopkj.k ds
le; fopkj fd;k tkuk pkfg,A 224 254

Order 7 Rule 14 – Exercise of discretion – Courts of civil judicature also have to adhere
to the procedure prescribed in the Code.

vkns'k 7 fu;e 14 & foosdkf/kdkj dk iz;ksx & flfoy {ks=kf/kdkj ds U;k;ky; dks lafgrk
esa mYysf[kr izfØ;k dk ikyu djuk gksxkA 225* 256

Order 8 Rule 6A – Counter-claim – Can be filed after filing written statement –Counter-
claim filed on the cause of action which arose after filing of written statement – Not
permissible.

 & izfrnkok & fyf[kr dFku izLrqr djus ds i'pkr~ is'k fd;k tk ldrk
gS & izfrnkok] ftldk okn dkj.k fyf[kr dFku izLrqr djus ds i'pkr~ mRiUu gqvk & vuqKkr
ughaA 226* 256

Order 14 Rule 2 and Order 41 Rules 24 and 25 – (i) Preliminary issue – Issue is a
mixed question of fact and law or issue of law depends on the decision of fact – Cannot
be tried as preliminary issue.

(ii) Duty of court – The court should pronounce judgment on all issues so as to facilitate
the Appellate Court to avoid possibility of remand back.

 & ¼i½ izkjafHkd okn iz'u & okn iz'u
rF; ,oa fof/k dk fefJr iz'u gS ;k fof/k dk iz'u rF;ksa ds fu"d"kZ ij vk/kkfjr gS & izkjafHkd
okn iz'u ds :i esa fopkfjr ugha fd;k tk ldrkA

¼ii½ U;k;ky; dk drZO; & U;k;ky; dks lHkh okn iz'uksa ij fu.kZ; lqukuk pkfg, rkfd blls
vihyh; U;k;ky; dks lqfo/kk gks vkSj izfrizs"k.k dh laHkkouk dks Vkyk tk ldsA

227 256

Order 20 Rule 18 – Limitation Prescribed for procuring Final decree?

 & vafre fMØh gsrq izko/kkfur ifjlhekA 228 (ii) 258

Order 22 – See Section 5 of the Limitation Act, 1963.

 & ns[ksa ifjlhek vf/kfu;e] 1963 dh /kkjk 5A 229 260

Order 23 Rule 3 – See Section 21 of the Legal Services Authorities Act, 1987.

 & ns[ksa fof/kd lsok izkf/kdj.k vf/kfu;e] 1987 dh /kkjk 21A
230 263

ACT/ TOPIC NOTE PAGE

NO. NO.
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ACT/ TOPIC NOTE PAGE

NO. NO.

Order 41 Rule 27 – (i) First appeal – Additional evidence – Permission when to be
granted?

(ii) Proof – Applicant has to prove the existence, authenticity and genuineness of the
documents including contents thereof, in accordance with law.

 & ¼i½ izFke vihy & vfrfjDr lk{; & vuqefr dc nh tkuh pkfg,\

¼ii½ izek.k & vihykFkhZ dks nLrkostksa dh varoZLrq lfgr mudk vfLrRo] izekf.kdrk vkSj
okLrfodrk fof/k ds vuqlkj izekf.kr djuk gksxhA 257 306

CONTRACT ACT, 1872

Sections 67 and 73 – Difference between “breach of contract” and “abandonment of
contract” – Explained.

 & ̂ ^lafonk ds Hkax** rFkk ̂ ^lafonk ds ifjR;kx** ds e/; varj & O;k[;k dh
xbZA 231 264

COURT FEES ACT, 1870

Section 7(iv)(d) – Suit valuation for mandatory injunction.

iv  & vkKkid O;kns'k gsrq okn dk ewY;kaduA 232 265

CRIMINAL PRACTICE:

– See Sections 134 and 154 of the Evidence Act, 1872.

& ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 134 ,oa 154A 244* 280

CRIMINAL PROCEDURE CODE, 1973

Section 53-A – Effect of Omission to carry DNA Profiling.

 & Mh,u, izksQkbZfyax djus esa yksi dk izHkkoA 251 (ii) 295

Section 188 – Jurisdiction – Sanction for prosecution – Offence committed partly in
India – Victim was lured by accused for coming to India – Without any sanction, offence
can be tried by courts of India.

 & {ks=kf/kdkj & vfHk;kstu dh eatwjh & vijk/k vkaf'kd :Ik ls Hkkjr esa ?kfVr fd;k
x;k & vfHk;ksD=h dks vfHk;qDr }kjk cgyk&Qqlykdj Hkkjr cqyk;k x;k & fcuk fdlh iwoZ
eatwjh ds vijk/k dk fopkj.k Hkkjr ds U;k;ky; }kjk fd;k tk ldrk gSA

233 266
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Section 190(1)(b) – Cognizance – Whether a Magistrate taking cognizance of an offence
on the basis of a police report in terms of section 190(1)(b) can issue summon to any
person not arraigned as an accused in police report?

 & laKku & D;k eftLVªsV /kkjk 190 ¼1½¼[k½ na-iz-la- ds varxZr fdlh ,sls
O;fDr ds fo:) laKku ys ldrk gS ftls iqfyl fjiksVZ esa vfHk;qDr ds :Ik esa la;ksftr u fd;k
x;k gks\ 234 267

Section 200 – See Sections 406, 420 and 120 (b) of the Indian Penal Code, 1860.

 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 406] 420 ,oa 120¼[k½A
247 284

Section 313 – (i) Duty of court conducting the trial/appeal.

(ii) Examination of accused – Admission – No conviction could be based on the statement
of the accused recorded u/s 313 of the CrPC.

 & ¼i½ fopkj.k@vihy dk lapkyu djus okys U;k;ky; dk dÙkZO;A

¼ii½ vfHk;qDr dh ijh{kk & LohÑfr & vfHk;qDr ds dsoy /kkjk 313 na-iz-la- ds varxZr
vfHkfyf[kr dFku ds vk/kkj ij dksbZ nks"kflf) ugha gks ldrh gSA 235* (iii) 271

& (iv)

Section 319 – Summoning of accused – Exercise of discretion.

 & vfHk;qDr dks vkgqr fd;k tkuk & foosdkf/kdkj dk iz;ksxA 236 272

Section 360 – Sentencing policy – Duty of court – Twin objective of sentencing is
deterrence and correction–inadequate and inappropriate sentence cannot be imposed
only on the ground that long period has elapsed.

 & n.Muhfr & U;k;ky; ds drZO; & n.Mkns'k dk vk'k; fuokj.k ,oa lq/kkj gS &
dsoy bl vk/kkj ij fd yach vof/k O;rhr gks pqdh gS] vuqi;qDr vkSj vi;kZIr n.Mkns'k ugha
fn;k tk ldrkA 252 300

Section 436-A – Child in conflict with law – Cannot be treated as under-trial prisoner as
contemplated u/s 436-A of CrPC.

& fof/k dk mYya?ku djus okys ckyd dks /kkjk 436&d n.M izfØ;k lafgrk
ds vUrxZr fopkjk/khu cUnh ugha ekuk tk ldrk gSA 237* 273

Sections 437(2) and 439(2) – Cancellation of bail – Reasons to be assigned.

 & tekur dk fujLr fd;k tkuk & dkj.k crkuk pkfg,A
238 273

ACT/ TOPIC NOTE PAGE

NO. NO.
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Section 439 – (i) Nature of victim’s rights.

(ii) Victim has a right to be heard.

 & ¼i½ ihfM+r ds vf/kdkj dh izÑfrA

¼ii½ lquokbZ dk vf/kdkjA 239 275

Section 439(2) – Cancellation of bail – Bail granted should not be cancelled in a
mechanical manner – Requires cogent and overwhelming circumstances.

 & tekur dk fujLr fd;k tkuk & ,d ckj iznRr tekur dks ;kaf=dh rjhds
ls fujLr ugha fd;k tkuk pkfg, & izHkko'kkyh ,oa vfHkHkwr ifjfLFkfr;k¡ vko';d gSA

240 275

Section 464 – See Sections 148, 149 and 302 of the Indian Penal Code, 1860 and
Section 32 of the Evidence Act, 1872.

 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 148] 149 ,oa 302 ,oa lk{;
vf/kfu;e] 1872 dh /kkjk 32A 248 288

Sections 468 and 482 – Limitation Calculation for application u/s 12.

 & /kkjk 12 ds vkosnu dh ifjlhek x.kukA 266 314

EVIDENCE ACT, 1872

Section 3 – Categories of oral testimony of eye-witnesses.

(ii) Reliance on sole testimony when Informant eye-witness was not present at the time
of incident.

 & ¼i½ p{kqn'khZ lk{kh }kjk nh xbZ ekSf[kd lk{; dh Jsf.k;k¡A

¼ii½ ,dy lk{; ij Hkjkslk tc ?kVuk ds le; lwpukdrkZ p{kqn'khZ lk{kh ekStwn ughaA
249 290

Section 3 – (i) Related witness – Evidence of witness cannot be discarded solely on the
ground that they are the relatives of the deceased.

(ii) Material contradictions – Weightage should not be given to minor contradictions
which are not material and does not affect the case of prosecution as a whole.

 & ¼i½ fgrc) lk{kh & lk{kh dh lk{; dks dsoy bl vk/kkj ij vfo'oluh; ugha ekuk
tk ldrk fd os er̀d ds fj'rsnkj gSA

¼ii½ rkfRod fojks/kkHkkl & ,sls lw{e fojks/kkHkkl dks egRo ugha fn;k tkuk pkfg, tks rkfRod
ugha gS vkSj vfHk;kstu ds izdj.k dks iw.kZ :Ik ls izHkkfor ugha djrs gksaA

241* 278

ACT/ TOPIC NOTE PAGE

NO. NO.
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Section 3 – See Section 324 of the Indian Penal Code, 1860 and Section 27 of the Arms
Act, 1959.

 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 324 ,oa vk;q/k vf/kfu;e] 1959 dh
/kkjk 27A 253 301

Sections 3, 15, 24 and 45 – (i) Circumstantial evidence and last seen theory.

(ii) Evidentiary value of extra-judicial confession.

 & ¼i½ ifjfLFkfrtU; lk{; ,oa vafre ckj lkFk ns[ks tkus ds fl)kar
dk vfHkewY;uA

¼ii½ U;kf;dsRrj laLohÑfr dk lk{; ewY;kaduA 250 292

Sections 3 and 106 – (i) Theory of last seen together – Once the theory is established,
the accused is expected to offer some explanation as to under what circumstances, he
had parted the company of the victim.

(ii) Shifting of burden of proof on accused in view of Section 106 of the Evidence Act.

 & ¼i½ vafre ckj lkFk ns[ks tkus dk fl)kar & ,d ckj tc fl)kar izekf.kr
dj fn;k tkrk gS] vfHk;qDr ls ;g vis{kk dh tkrh gS fd og dqN Li"Vhdj.k ns fd fdu
ifjfLFkfr;ksa esa ihfM+r dh laxr i`Fkd gqbZA

¼ii½ /kkjk 106 lk{; vf/kfu;e ds varxZr vfHk;qDr ij lcwr ds Hkkj dk ifjorZuA
235* (i) 271

& (ii)

Sections 15, 27 and 45 – (i) Expert opinion – Appreciation of.

(ii) Circumstantial evidence – Dead body which was in a concealed condition is recovered
from an unused and dilapidated building at the instance of accused – Recovery is a
crucial evidence.

 & ¼i½ fo'ks"kK dh jk; dk vfHkewY;uA

¼ii½ ifjfLFkfrtU; lk{; & vfHk;qDr ds izdVhdj.k dFku ds vk/kkj ij viz;qDr vkSj th.kZ'kh.kZ
bekjr esa xqIr LFkku ls 'ko cjken fd;k x;k & tIrh egRoiw.kZ lk{; gSA

251 (i) 295

& (iii)

Section 32 – Reliability of Dying declaration.

 & eR̀;qdkfyd dFku dh fo'oluh;rkA 248 (ii) 288

Section 32 (1) – Admissibility of dying declaration.

 & e`R;qdkyhu dFku dh xzkg~;rkA 242 278

ACT/ TOPIC NOTE PAGE

NO. NO.
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Section 65-B – Electronic evidence – Certified copy of CCTV footage – Original not
played in Court, only certified copy was played – Neither objection was raised during
trial nor any request was made to play the original – Court can rely on the certified copy
of CCTV footage.

& bysDVªkWfud lk{; & lhlhVhOgh QqVst dh izekf.kr izfrfyfi & ewy QqVst
U;k;ky; esa ugha fn[kk;k x;k dsoy lR;kfir QqVst fn[kk;k x;k & fopkj.k ds nkSjku u
rks dksbZ vkifRr mBkbZ xbZ vkSj u gh ewy QqVst fn[kkus gsrq dksbZ fuosnu fd;k x;k &
U;k;ky; lhlhVhOgh QqVst dh izekf.kr izfr ij fo'okl dj ldrk gSA 243* 279

Section 114 – Partition suit – When presumption in favour of wedlock can be taken u/s
114 of the Evidence Act?

 & caVokjs ds nkok esa dc fookg ca/ku ds i{k esa mi/kkj.kk /kkjk 114 Hkkjrh; lk{;
vf/kfu;e ds varxZr dh tk ldrh gS\ 228 (i) 258

Sections 134 and 154 – (i) Hostile witness – Conviction can be based on credible
evidence of hostile witness.

(ii) Evidentiary value – Contradiction and omission – Court should examine the statement
of a witness in its entirety and read with the statement of other witnesses in order to
arrive at a rational conclusion.

 & ¼i½ i{knzksgh lk{kh & i{knzksgh lk{kh dh fo'oluh; lk{; ij Hkh
nks"kflf) vk/kkfjr gks ldrh gSA

¼ii½ lkf{;d ewY; & fojks/kkHkkl ,oa yksi & ;qfDrlaxr fu"d"kZ ij igaqpus gsrq U;k;ky; dks
lk{kh ds c;ku dks iw.kZrk ls ,oa vU; lkf{k;ksa ds dFkuksa ds vkyksd esa ijh{k.k djuk pkfg,A

244* 280

FAMILY COURTS ACT, 1984

Section 19 – See Section 13(1)(i-a) of the Hindu Marriage Act, 1955.

 & ns[ksa fgUnw fookg vf/kfu;e] 1955 dh /kkjk 13¼1½ ¼i-a½A 246 282

GOVANSH VADH PRATISHEDH ACT, 2004 (M.P.)

Section 11(5) – See Rule 5 of the M.P. Govansh Vadh Pratishedh Rules, 2012.

 & ns[ksa e/;izns'k xkSoa'k o/k izfr"ks/k fu;e] 2012A 263 311

ACT/ TOPIC NOTE PAGE

NO. NO.
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GOVANSH VADH PRATISHEDH RULES, 2012 (M.P.)

Rule 5 – Confiscation proceedings – Effect of acquittal.

 & vf/kgj.k dh dk;Zokgh & nks"keqfDr dk izHkkoA 263 311

GUARDIANS AND WARDS ACT, 1890

Section 9 – (i) Territorial jurisdiction – Meaning of “ordinarily resides”.

(ii) Custody of minor aged 3 years – Is expected to be in the custody of his mother.

 & ¼i½ {ks=h; vf/kdkfjrk & ^^lk/kkj.k fuokl** LFkku dh ifjHkk"kkA

¼ii½ vfHkj{kk & rhu o"khZ; vo;Ld dk mldh eka dh vfHkj{kk esa gksuk visf{kr gSA
245 280

HINDU MARRIAGE ACT, 1955

Section 13(1)(i-a) – Divorce – Mental Cruelty – Long standing dispute itself is mental
cruelty.

i-a  & fookg foPNsn & ekufld Øwjrk & yacs le; rd LFkk;h fookn vius vki
esa ekufld Øwjrk gSA 246 282

INDIAN PENAL CODE, 1860

Sections 120 (b), 406 and 420 – (i) Criminal breach of trust, cheating and criminal
conspiracy – Distinction between ‘mere breach of contract’ and ‘cheating’ – Explained.

(ii) Multiple complaint – Two complaints cannot be filed on the same cause of action at
different places.

 & ¼i½ vkijkf/kd U;klHkax] Ny ,oa vkijkf/kd "kM;a= &
lafonk ds Hkax rFkk Ny ds chp dk varj & Li"V fd;k x;kA

¼ii½ cgqfo/k ifjokn & nks ifjokn ,d gh okn gsrqd ds lkFk fofHkUu LFkkuksa ij izLrqr ugha fd;s
tk ldrsA 247 284

Sections 148, 149 and 302 – Effect of defective charge.

 & =qfViw.kZ vkjksi dk izHkkoA 248 (i) 288

ACT/ TOPIC NOTE PAGE

NO. NO.
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Sections 148 and 302 – See Section 3 of the Evidence Act, 1872.

 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk 3A 249 290

Section 300 – See Sections 3, 15, 24 and 45 of the Evidence Act, 1872.

 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 3] 15] 24 ,oa 45A 250 292

Sections 300, 376-A and 376(2)(i) – Mens rea where death of victim aged 8 years was
caused by pressing the neck with coercion.

i  & nks"kiw.kZ vk'k; tgka 8 o"khZ; èfrdk dh cyiwoZd xnZu
nckus ls eR̀;qA 251 (iv) 295

Sections 307 and 324 – See Section 360 of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 360A 252 300

Section 324 – Effect of minor contradictions in a case where injuries are corroborated
by medical witnesses.

 & migfr dh laiqf"V fpfdRlh; lk{; ls gksus dh n'kk esa ekewyh fojks/kkHkkl dk
izHkkoA 253 (i) 301

Sections 363, 366-B, 370(4) and 506 – See Section 188 of the Criminal Procedure
Code, 1973.

 & ns[kas n.M izfØ;k lafgrk] 1973 dh /kkjk 188A
233 266

Sections 379 r/w/s 34 – Benefit of probation in case of theft.

 & pksjh ds izdj.k esa ifjoh{kk dk ykHkA 254 303

Section 498-A – See Section 32(1) of the Evidence Act, 1872.

 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk 32¼1½A 242 278

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015

Sections 3, 12 and 15 – See Section 436-A of the Criminal Procedure Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 436&dA
237* 273

Sections 8(2), 12 and 102 – (i) Rule of ejusdem generis – Attracted where a restricted
meaning is given to the general word accompanying the specific word only when
intended by the legislature.

(ii) Revision is maintainable u/s 102 against order of rejection of bail application.

ACT/ TOPIC NOTE PAGE

NO. NO.
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 & ¼i½ ltkfr O;k[;k dk fu;e & ogka vkdf"kZr gksrk gS tgka fof'k"V
'kCn ds lkFk lkekU; 'kCn dks izfrcaf/kr vFkZ fn;k tkrk gS] dsoy tc fo/kkf;dk }kjk
vk'kf;r gksA

¼ii½ iqujh{k.k & tekur vkosnu ds ukeatwj fd;s tkus ds vkns'k ds fo:) /kkjk 102 ds vUrxZr
iqujh{k.k ;kfpdk izpyu'khy gSA 255 303

LAND ACQUISITION ACT, 1894

Sections 4 and 23 – (i) Determination of compensation – Generally the sale instances
with respect to small plots/parcels of land are not comparable to large extent of land for
the purpose of determining compensation.

(ii) Deduction – In case of acquisition of large tracts of land and the exemplars are of
small portions of land, there shall be a suitable deduction towards development costs.

 & ¼i½ izfrdj dk fu/kkZj.k & lkekU; :Ik ls izfrdj ds fu/kkZj.k ds mn~ns';
ls NksVs Hkw[k.M@Hkwfe ds VqdMs+ ds foØ; dk mnkgj.k Hkwfe ds og̀n iSekus ds foØ; ds rqyuh;
ugha gSA

¼ii½ dVkSrh & o`gn {ks= dh Hkwfe ds vtZu ds ekeys esa vkSj NksVs Hkw[k.M ds mnkgj.k fodkl
'kqYd gsrq ;qfDr;qDr dVkSrh gksuh gh pkfg,A 256* 305

Section 23 – See Order 41 Rule 27 of the Civil Procedure Code, 1908.

 & ns[kas flfoy izfØ;k lafgrk] 1908 dk vkns'k 41 fu;e 27A 257 306

LAND REVENUE CODE, 1959 (M.P.)

Sections 250 and 257 – See Order 7 Rule 11 of the Civil Procedure Code, 1908.

 & ns[ksa flfoy izfØ;k lafgrk] 1908 dk vkns'k 7 fu;e 11A
222 252

LEGAL SERVICES AUTHORITIES ACT, 1987

Section 21 – Where Compromise decree is Challenged on the ground of fraud –
Allegations of fraud will have to be proved strictly.

 & le>kSrk fMØh dks diV ds vk/kkj ij pqukSrh nh tkus ij diV ds vk/kkj dks
dBksjrk ls izekf.kr djuk gksxkA 230 263

ACT/ TOPIC NOTE PAGE

NO. NO.
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LIMITATION ACT, 1963

Section 5 – (i) Delay – Sufficient cause to condone – Principles reiterated.

(ii) Abatement – Delay in filing application – Effect.

 & ¼i½ foyac & {kek gsrq i;kZIr dkj.k & fl)kar nksgjk;s x;sA

¼ii½ mi'keu & vkosnu nk;j djus eas foyac & izHkkoA 229 260

Article 59 – In a suit for cancellation of sale deed and possession – Limitation period
required to be calculated with respect to substantive relief claimed and not consequential
relief.

 & foØ; i= jn~n fd;s tkus o vkf/kiR; gsrq izLrqr okn esa ifjlhek dky dh
x.kuk lkjoku lgk;rk ds vk/kkj ij dh tk;sxh u fd ifj.kkfed lgk;rk ds vk/kkj ijA

271 (ii) 319

MADHYASTHAM ADHIKARAN ADHINIYAM, 1983 (M.P.)

Sections 3 and 7 – See Sections 11 and 34 of the Arbitration and Conciliation Act, 1996

 & ns[ksa ek/;LFke~ ,oa lqyg vf/kfu;e] 1996 dh /kkjk,a 11 ,oa 34A
218 249

MOTOR VEHICLES ACT, 1988

Section 3 – Whether a person holding a driving licence in respect of “light motor vehicle”
be entitled to drive a ‘transport vehicle of light motor vehicle class’ having unladen
weight not exceeding 7,500 kg?.

 & D;k ,d O;fDr ftlds ikl ̂ ^gYdk eksVj ;ku^^ pykus dh pkyu vuqKfIr gS 7500
fdyksxzke ls vuf/kd Hkkj dk ynkujfgr ̂ ^gYdk ifjogu eksVj ;ku oxẐ ^ dk okgu pykus ds
fy, ik= gS\ 258* 306

Section 168 – Effect when at the time of accident, thresher is attached with the tractor
and thresher is not insured.

 & izHkko&tc nq?kZVuk ds le; Fkzslj VsªDVj ds lkFk tqM+k Fkk ,oa Fkzslj dk chek
ugha FkkA 259 307

NEGOTIABLE INSTRUMENTS ACT, 1881

Sections 138 and 141 – (i) Offence against company – Vicarious liability.

(ii) Necessary party – Unless the company or firm is arrayed as a party, Officers
associated to the company would not be convicted as vicariously liable.

ACT/ TOPIC NOTE PAGE

NO. NO.
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 & ¼i½ daiuh ds fo:) vijk/k & izfrfuf/kd nkf;RoA

¼ii½ vko';d i{kdkj & tc rd daiuh ;k QeZ dks i{kdkj ds :i esa ugha tksM+k tkrk] daiuh
ls tqM+s vf/kdkjh dks izfrfuf/kd nkf;Ro ds vk/kkj ij nks"kh ugha Bgjk;k tk ldrkA

260 308

Sections 138 and 145 – Complaint u/s 138 – Defence evidence – Accused filed affidavit-
of-evidence in lieu of Examination-in-Chief – Not admissible.

 & /kkjk 138 ds varxZr ifjokn & izfrj{kk lk{; & vfHk;qDr us eq[;
ijh{k.k ds LFkku ij lk{; dk 'kiFk&i= is'k fd;k & xzkg~; ughaA 261 310

POWERS OF ATTORNEY ACT, 1882

Sections 1A and 2 – (i) Sale by Power of Attorney holder – The possession of an agent
under a deed of Power of Attorney is also the possession of the principal and that any
unauthorized sale made by the agent will not tantamount to the principal parting with
possession.

(ii) Suit for partition – Is not always necessary for a plaintiff in a suit for partition to seek
cancellation of alienations.

 & ¼i½ eq[rkjvke }kjk foØ; & eq[rkjukek ds vUrxZr vfHkdrkZ dk
vkf/kiR; iz/kku dk vkf/kiR; ekuk tkrk gS vkSj vfHkdrkZ ds }kjk fd;k x;k dksbZ vukf/kÑr
foØ; iz/kku ds vkf/kiR; ls vyx gksus ds leku ugha gksxkA

¼ii½ foHkktu dk okn & foHkktu ds okn esa oknh ds fy, ;g ges'kk vko';d ugha gksrk fd
og O;;uksa dk fujLrhdj.k ekaxsA 272 (i) 320

& (iii)
PREVENTION OF CORRUPTION ACT, 1988

Section 7 – Extra-judicial confession – Evidentiary value.

 & U;kf;dsÙkj laLohÑfr & lkf{;d ewY;A 262 310

PREVENTION OF CRUELTY TO ANIMALS ACT, 1960

Sections 4 and 9 r/w/s 11(d) – See Rule 5 of the Govansh Vadh Pratishedh Rules, 2012
(M.P.).

 & ns[ksa e/;izns'k xkSoa'k o/k izfr"ks/k fu;e] 2012 dk
fu;e 5A 263 311

ACT/ TOPIC NOTE PAGE

NO. NO.
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PREVENTION OF FOOD ADULTERATION ACT, 1954

Sections 7, 13 and 16 – Effect of not applying for examination of second sample by the
Central Food Laboratory u/s 13(2) by the accused.

 & vfHk;qDr }kjk nwljs uewus dks /kkjk 13¼2½ ds vUrxZr dsUnzh; [kk|
iz;ksx'kkyk ls ijhf{kr djkus ds laca/k esa vkosnu ugha nsus dk izHkko 264* 313

PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012

Section 5 – See Sections 300, 376-A and 376(2)(i) of the Indian Penal Code, 1860,
Section 53-A of the Criminal Procedure Code, 1973 and Sections 15, 27 and 45 of the
Evidence Act, 1872.

 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 300] 376&d ,oa 376¼2½¼i½] n.M izfØ;k
lafgrk] 1973 dh /kkjk 53&d ,oa lk{; vf/kfu;e] 1872 dh /kkjk,a 15] 27 ,oa 45A

251 295

Section 8 – See Section 188 of the Criminal Procedure Code, 1973.

 & ns[kas n.M izfØ;k lafgrk] 1973 dh /kkjk 188A 233 266

PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005

Sections 2(f), 12 and 17 – (i) Magistrate can pass any order without considering Domestic
Incident Report.

(ii) Shared household – Lived at any point of time and has been subjected to domestic
violence, can file the application.

(iii) Right to reside cannot be restricted to actual residence.

 & ¼i½ eftLVªsV ?kjsyw ?kVuk fjiksVZ dks fopkj esa fy;s fcuk Hkh dksbZ
vkns'k ikfjr dj ldrk gSA

¼ii½ lk>k x`gLFkh & fdlh le; lkFk jgs gks rFkk ?kjsyw fgalk dkfjr dh gks rks Hkh vkosnu
izLrqr fd;k tk ldrk gSA

¼iii½ fuokl dk vf/kdkj okLrfod fuokl rd lhfer ugha fd;k tk ldrkA
265* 313

Sections 12 and 31 – See Sections 468 and 482 of the Criminal Procedure Code, 1973.

 & ns[kas n.M izfØ;k lafgrk] 1973 dh /kkjk,a 468 ,oa 482A
266 314

ACT/ TOPIC NOTE PAGE

NO. NO.
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ACT/ TOPIC NOTE PAGE

NO. NO.

PUBLIC TRUSTS ACT, 1951 (M.P. )

Sections 22, 25 and 26 – (i) Vacancies occurred in the Board – Can be filled through the
procedure as provided u/s 25 of the Act.

(ii) Removal of the trustees – No such discretion is available to the Registrar.

(iii) Public Trust – Dispute relating to administration – The directions ought to have
been sought from the District Judge as provided u/s 26 of the Act – Cannot be
countenanced in the eyes of law

 & ¼i½ cksMZ esa LFkkuksa dh fjDrrk & vf/kfu;e dh /kkjk 25 ds varxZr
micaf/kr izfØ;k ds }kjk gh iw.kZ dh tk ldrh gSA

¼ii½ U;kfl;ksa dk gVk;k tkuk & iath;d ds ikl ,slk dksbZ foosdkf/kdkj miyC/k ugha gSA

¼iii½ yksd U;kl & iz'kklu ls lacaf/kr fookn & vf/kfu;e dh /kkjk 26 ds varxZr mica/kksa ds
rgr ftyk U;k;k/kh'k ls funsZ'k izkIr djus gksaxs & fof/k dh n`f"V ls lefFkZr ugha ekuk tk
ldrk gSA 267 316

SPECIFIC RELIEF ACT, 1963

Sections 16(c) and 20 – (i) Nature of document where in the document the purpose of
sale of the property was stated to be for the marriage expenses.

(ii) Readiness and willingness.

 & ¼i½ nLrkost dh izÑfr tgk¡ nLrkost esa lEifRr dks foØ; fd;s tkus
dk mn~ns'; fookg [kpZ mYysf[kr fd;k x;k gSA

¼ii½ bPNqd vkSj rRijrkA 268 317

Section 20 – Effect of admission when the vendor had specifically admitted the execution
of the agreement to sale and receipt of the advance sale consideration.

 & foØsrk }kjk fofufnZ"V :Ik ls foØ; dh lafonk dk fu"iknu rFkk vfxze foØ;
izfrQy dh izkfIr Lohdkj djus dk izHkkoA 269* 318

SUCCESSION ACT, 1925

Section 63 – (i) When the signature of the testator is disputed or the mental capacity of
the testator is questioned, it amounts to suspicious circumstances.

(ii) Court does not apply Article 14 to dispositions under a Will.
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ACT/ TOPIC NOTE PAGE

NO. NO.

 & ¼i½ tgk¡ olh;rdrkZ ds gLrk{kj fookfnr gS ;k olh;rdrkZ dh ekufld voLFkk
dks iz'uxr fd;k x;k gS] ;s lansgkLin ifjfLFkfr;ka gSA

¼ii½ olh;r ds vUrxZr fd, x, izca/k ij U;k;ky; vuqPNsn 14 ykxw ugha djrh gSA
270* 318

TRANSFER OF PROPERTY ACT, 1882

Section 41 – Right of bonafide purchasers.

 & ln~Hkkoh Øsrk ds vf/kdkjA 271 (i) 319

Section 41 – Effect of sale by ostensible owner where Power of Attorney did not contain
authorization to sell.

 & ǹ';eku Lokeh }kjk foØ; dk izHkko tgka eq[rkjukek ds vUrxZr foØ; djus gsrq
vf/kÑr gksus dk mYys[k ugha FkkA 272 (ii) 320

Section 53A – See Order 7 Rule 11(d) of the Civil Procedure Code, 1908.

 & ns[ksa flfoy izfØ;k lafgrk] 1908 dk vkns'k 7 fu;e 14A
224 254

PART – III
(CIRCULARS/NOTIFICATIONS)

1. Notification of Ministry of Women & Child Development 5
dated 31-08-2022 regarding date of enforcement of Juvenile
Justice (Care & Protection of Children) Amendment Act, 2021

2- fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vkn'kZ fu;e] 2016 ds 6

la'kks/ku dh vf/klwpuk] fnukad 01 flrEcj] 2022

PART – IV
(IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS)

1. e/;izns'k fd'kksj U;k; ¼ckydksa dh ns[k&js[k vkSj laj{k.k½ fu;e] 2022 37
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Editorial
Esteemed Readers,

Season’s greetings and best wishes.

The month of October has come to an end with a programme on Attributes
of a Judge at Indore. For the last four months, I have had the opportunity to
listen on attributes of judges and the qualities, judges must possess. I have
learned that the most important and essential of all the attributes of a judge is
‘humility’. It is the fundamental quality for being a good human being and mostly,
this marks a distinguishing feature between a great person and others. The
great Nobel Laureate for Peace; Nelson Mandela, when asked about humility
and its importance had responded, “You have a limited time to stay on earth
and you must try and use this period for the purpose of transforming your
country into what you desired to be.” He added that “humility is one of the most
important qualities which you must have it. If you make people realise that you
are no threat to them, they will embrace you and they will listen to you”.

For Judges, humility is even more obligatory. It is a virtue which relates to
behaviour of a Judge on and off dais. It is not only the most important attribute
in itself but it also amplifies other attributes like reliability, magnanimity and
generosity. It signifies open-mindedness towards the possibilities of everything
around and makes us welcoming to our views being challenged. Therefore,
humility is a quality every Judge must possess. It is experienced that though
humility is crucial yet it remains to be an underrated quality. It is a quality,
which is not heeded much often. It is time, we must strive to rate the quality
higher and strive to inculcate the same in us.

Now, coming to the activities of the Academy, an online training programme
has been organised by the Academy for nominated Courts on 15.10.2022 in
compliance of the directions of Hon’ble Supreme Court, passed in Suo Motu
Writ Petition (Crl.) No. 4/2021 in re: Policy Strategy for Grant of Bail. These
nominated Courts, as pilot courts, are expected to identify the cases for disposal
under plea bargaining, compounding of offences and applying Probation of
Offenders Act, 1958. In a series of judgments like Arnesh Kumar, Satender
Kumar Antil and the one, mentioned above, the guidelines in the matters of
bail have clearly been demarcated. Now, it is on us to take the call and act in
consonance with the spirit of the said guidelines, which needless to say, we
too are duty bound.

In the months of September and October, the Academy has conducted
Workshop on – Working of Commercial Courts, Specialized Educational
Programmes at State Forensic Science Laboratory, Sagar and at State Medico
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Legal Institute, Bhopal and Motor Accident Claim Cases for HJS cadre. The
Academy has also conducted Refresher Course for 62 District Judges (Entry
Level). A programme on Attributes of a Judge was organized for Civil Judges
Junior Division of Indore Zone at Indore. A special programme of Training of
Trainers was also organized for 25 judicial officers of all. In addition to that, the
Academy has conducted one programme for Technical Staff of District Courts
under the e-Committee Special Drive Training and Outreach Programme.

Hon’ble Chief Justice envisioned training programmes for the advocates
of the district judiciary also. In pursuance to the same and as per His Lordship’s
instructions, the Academy conducted two programmes: one at district level
and the other on clusters of district basis. The cluster basis training is given
by officers of the Academy through online mode while the district level training
is imparted by the Judges of the district judiciary. In these training programmes,
subjects like pleading and drafting, art of cross-examination, legal research
etc. have been included. I am happy to apprise that one of the training
programmes i.e. the programme on cluster basis has been completed and
the target set in this regard is accomplished and as regards the other one,
almost all the districts have completed second phase.

Now, a new series of lectures for the newly enrolled advocates, practicing
at High Court, Bench at Jabalpur, having experience of 0 to 5 years of legal
practice, has been started. Sessions on topics like High Court Rules, Writ
matters; Key issues to Civil and Criminal Appeals etc. have been included.
The resource persons for these sessions will be Senior Members of the Bar,
Hon’ble sitting and retired Judges of the High Court and Officers of the
Academy. In this series, three workshops have already been conducted as
per the scheme.

In all these programmes, 535 Judges, 1931 Advocates and 318 Ministerial
Staff were benefitted.

As I put down my pen, a book ‘Does he know a mother’s heart’ has come
to my mind. I am deeply touched with the sentiments manifested therein by
the author; the sentiments of mother for her child. It is a feeling that cannot be
matched. Absolute purity, absolute honesty, absolute selflessness; mother’s
love is the singular personification. If we are able to develop these attributes
within us and inculcate tenderness towards the victims of crime, juveniles,
innocent accused of the crime, we can better serve the cause of justice and
thereby the society at large.

I entreat you to join hands in our pursuit of excellence.

Padmesh Shah
Additional Director
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Special Workshop for Advocates (10.09.2022)
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Special Workshop for Advocates  (10.09.2022)

Special Workshop for Advocates (24.09.2022)
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR
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Workshop on – Commercial Courts (10.09.2022 & 11.09.2022)
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Workshop on – Training of Trainers  (26.09.2022 to 30.09.2022)
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Refresher Course for District Judges (Entry Level)
(11.10.2022 to 15.10.2022)

Programme on the Guidelines issued by the Supreme Court in Suo Motu Writ Petition 
(Crl.) No. 4/2021 In Re: Policy Strategy for Grant of Bail (15.10.2022)
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Awareness Programme on – Attributes of a Judge: An Interaction (29.10.2022) (at Indore) 

Special Workshop for Advocates (29.10.2022)
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MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR
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HON'BLE SHRI JUSTICE RAJEEV KUMAR DUBEY 
DEMITS OFFICE
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Hon'ble Shri Justice Rajeev Kumar Dubey demitted 
office on His Lordship's  attaining superannuation.  

thHis Lordship was born on 11  October, 1960. After 
obtaining degrees of B.Sc. and LL.B., His Lordship joined 
M.P. State Judicial Services as Civil Judge Class-II on 

th
7  November, 1985 and was promoted to Higher Judicial 

th
Services on 30  May, 1997. 

 His Lordship, as Judicial Officer, worked in different 
capacities at Bhind, Ujjain, Agar, Neemuch, Dewas, Rewa, Biaora, Guna, 
Chattarpur; Jhabua, Jabalpur, Bhopal and was District & Sessions Judge, 
Bhopal at the time of elevation. 

 His Lordship took oath as Additional Judge, High Court of Madhya 
th thPradesh on 13  October, 2016 and as Permanent Judge on 17  March, 2018.

Apart from judicial work, His Lordship was Member of various Executive 
Committees of High Court. His Lordship was also Member of Governing 
Council of the Madhya Pradesh State Judicial Education. His Lordship took 
keen interest in the academic activities of the Academy and provided all round 
motivation, support and guidance for diversifying the academic activities of the 
Academy.

We on behalf of JOTI Journal wish His Lordship a healthy, happy and 
prosperous life.

l
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PART - I

fo'ks"k U;k;k/kh'k]
lruk

e/; izns'k Hk.Mkj Ø; rFkk lsok miktZu fu;e] 2015 ¼ftls vkxs lqfo/kk dh n`f"V ls la{ksi
esa fu;e] 2015 ls lEcksf/kr fd;k tk;sxk½] e/; izns'k Hk.Mkj Ø; ,oa lsok miktZu gsrq iwoZ esa tkjh
leLr vkns'k] funsZ'k@fu;e dks fu"izHkkoh djrs gq, e/; izns'k 'kklu] okf.kT;] m|ksx vkSj jkstxkj
foHkkx] ea=ky;] cYyHk Hkou Hkksiky ds vkns'k Øekad&,Q 6&14@2012@v&X;kjg Hkksiky]
fnukad 28-07-2015 ds }kjk rRdky izHkko ls ykxw fd;k x;k gSA fu;e&4 ds vuqlkj bl fu;e
dk ewy fl)kar ;g gS fd yksdfgr esa Ø; gsrq l{ke izkf/kdkjh dh ;g ftEesnkjh ,oa tokcnsgh
gksxh fd og Ø; ls lacaf/kr izdj.k esa dk;Z dq'kyrk] le;c)rk] ferO;f;rk] ikjnf'kZrk ,oa
izfrLi/kkZ lqfuf'pr djus ds lkFk&lkFk izns'k ds lw{e rFkk y?kq m|ksxksa dks c<+kok nsrs gq, leLr
vkiwfrZdrkZvksa ds lkFk mfpr vkSj leku O;ogkj j[ksA fu;e&2 ds vuqlkj ;s fu;e e/; izns'k
'kklu ds leLr foHkkxksa ij ykxw gksrs gSa rFkk fu;e&34 ds vuqlkj bu fu;ekas dk mYya?ku
e/; izns'k flfoy lsok ¼vkpj.k½ fu;e] 1965 ds varxZr **dnkpj.k** ekuk tk;sxkA vr% e/; izns'k
ds leLr ftyk U;k;ky;ksa }kjk dksbZ Hkh lkexzh Ø; djus ds iwoZ ;g lqfuf'pr fd;k tkuk
vko';d gS fd mDr lkexzh dk Ø; fu;e&2015 ds vuq:i gS ;k ughaA

fdlh Hkh lkexzh dks Ø; fd;s tkus ds iwoZ loZizFke ;g lqfuf'pr fd;k tkuk pkfg, fd
mDr lkexzh fu;e] 2015 ds varxZr vkjf{kr lkexzh gS vFkok vukjf{kr lkexzh gS rFkk mlds
vuq:i Ø; djus dh izfØ;k dks viuk;k tkuk pkfg,A fu;e&6 ds vuqlkj fu;e&2015 ds
ifjf'k"V **v** ,oa ifjf'k"V **c** esa mfYyf[kr oLrq,a vkjf{kr lkexzh ds varxZr vkrh gSa rFkk blds
vfrfjDr vU; lHkh oLrq,a vukjf{kr lkexzh ds varxZr vkrh gSaA

e/; izns'k fu;e] 2015 esa fuEu 04 izdkj dh oLrqvksa dk Ø; djus ds laca/k esa izko/kku ,oa
izfØ;k fu/kkZfjr dh x;h gS %&

A

¼i½ e/; izns'k y?kq m|ksx fuxe e;kZfnr ds ek/;e ls ¼fu;e&6] fu;e&26-1½

¼ii½ GeM (Government e-Market Place) iksVZy ds ek/;e ls

¼e/; izns'k 'kklu lw{e y?kq vkSj e/;e m|e foHkkx½ ea=ky; Hkksiky ds ifji=
Øekad&,Q 6&9@2015@v&73] Hkksiky] fnukad 05-09-2018½

¼iii½ fu;e 10 vkSj 11 ds izko/kkuksa ds vuqlkj vukjf{kr lkexzh dh rjg ¼e/; izns'k 'kklu
lw{e] y?kq vkSj e/;e m|e foHkkx ea=ky; Hkksiky ds ifji= Øekad&,Q
6&9@2015@v&73]  Hkksiky] fnukad 05-09-2018½



JOTI JOURNAL - OCTOBER 2022 -  PART I 228

B

ifjf'k"V **c** esa of.kZr oLrqvksa dk Ø; mlesa mfYyf[kr 04 mikZtudrkZ vfHkdj.k ls
fu;e&26-1 ds izko/kkuksa ds vuqlkj lh/ks Ø; vkns'k tkjh dj ds fd;k tk ldrk gSA
¼fu;e&6] fu;e&26-1½

C

fu;e&8 ls 11 ds izko/kkuksa ds vuqlkj fd;k tk ldrk gSA

D dkjkxkj esa fu:) O;fDr;ksa }kjk mRikfnr lkefxz;ksa dk Ø; tsy foHkkx }kjk fu/kkZfjr njksa
ij fcuk fufonk cqyk;s fd;k tk ldrk gS & fu;e&27 ¼i½

A

¼i½ e/; izns'k y?kq m|ksx fuxe e;kZfnr ds ek/;e ls ifjf'k"V **v** dh oLrq,sa Ø; djus dh
izfØ;k %&

fu;e&26-1 ds vuqlkj ifjf'k"V **v** esa of.kZr oLrq,sa e/; izns'k y?kq m|ksx fuxe] e;kZfnr
ds ek/;e ls Ø; dh tk;saxh] ftu lkexzh dh njsa fuxe }kjk fu/kkZfjr dh tkrh gSa] mUgsa Ø;
djus gsrq l{ke izkf/kdkjh }kjk fufonk (Tender) vkeaf=r ugha dh tk;saxhA

e/; izns'k y|q m|ksx fuxe le;&le; ij leLr foHkkxk/;{kksa dks ifjf'k"V **v** esa of.kZr
oLrqvksa dh lwph izsf"kr djrk gS] ijUrq ;fn ,slh lwph izsf"kr ugha dh tkrh gS rks fuxe dh
lkbV ls bls izkIr fd;k tk ldrk gSA lHkh 'kkldh; foHkkxksa dks o"kZ ds izkjEHk esa lwph
esa lfEefyr lkexzh ds fy, viuh okf"kZd vko';drk vuqlkj Ø; vkns'k y?kq m|ksx fuxe
dks izsf"kr djuk pkfg, rFkk ;fn dksbZ foHkkx fof'k"V vkdkj izdkj dh oLrq,a y?kq m|ksx
fuxe foHkkx ds ek/;e ls Ø; djuk pkgrk gS rks bl laca/k esa Hkh Ø; vkns'k tkjh dj
ldrk gSA e/; izns'k y?kq m|ksx fuxe mDr okafNr oLrqvksa dh fufonk;sa vkeaf=r djsxk rFkk
Ø; vkns'k ds laca/k esa tkudkjh 30 fnu ds vUnj lacaf/kr foHkkx dks nsxkA

ii GeM (Government e-Market Place)

e/; izns'k 'kklu lw{e y?kq vkSj e/;e m|e foHkkx ea=ky; Hkksiky ds ifji= Øekad&,Q
6&9@2015@v&73] Hkksiky] fnukad 05-09-2018 ds vuqlkj ifjf'k"V **v** esa of.kZr oLrqvksa
vFkok vukjf{kr oLrqvksa dk Ø; GeM iksVZy ls fd;k tk ldrk gS] ijUrq GeM iksVZy ls
Ø; fd;s tkus dh n'kk esa njksa dh ;qfDr;qDrrk (Reasonability of Rates) Ø;drkZ }kjk
izekf.kr dh tk;sxhA GeM iksVZy ls Ø; dh fLFkfr esa Ø; dh tkus okyh lkexzh dk dqy
vuqekfur :i;s 5-00]000@&¼ikap yk[k :i;s½ ls vf/kd gksus ij GeM iksVZy ij fufonk
}kjk Ø; fd;k tk ldsxkA bl n'kk esa fufonk dh izfrHkwfr (Earnest Money Deposit)

,oa fu"iknu izfrHkwfr (Performance Guarantee) GeM ds izpfyr izko/kku ds vuqlkj
Lohdkj dh tk;sxhA
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iii

bl izfØ;k dk mYys[k vkxs vukjf{kr lkexzh ds Ø; fd;s tkus dh izfØ;k esa fd;k x;k
gSA

B

ifjf'k"V **c** eas of.kZr oLrq,a fcuk fufonk cqyk;s lh/ks vk;qDr@lapkyd gkFkdj?kk ,oa
gLrf'kYi ds ek/;e ls rFkk e/; izns'k [kknh xzkeks|ksx cksMZ ls muds }kjk fu/kkZfjr njksa ij Ø;
fd;k tk;sxkA blds fy, 85 izfr'kr vfxze jkf'k 'kkldh; foHkkx ds }kjk RTGS/NEFT ds
ek/;e ls vk;qDr gkFkdj?kk ds ih-Mh- [kkrk (Personal Deposit Account) ;k [kknh xzkeks|ksx
cksMZ ds [kkrs esa tek djk;h tk;sxh rFkk 'ks"k 15 izfr'kr jkf'k dk Hkqxrku oL=@lkexzh ds iw.kZ
iznk; ds ,d ekg ds vUnj lh/ks iznk;drkZ vfHkdj.k dks fd;k tk;sxkA Hkqxrku esa foyEc gksus
ij 'kklu }kjk fu/kkZfjr nj ls C;kt jkf'k dk Hkqxrku lacaf/kr Ø;drkZ foHkkx }kjk iznk;drkZ
vfHkdj.k dks fd;k tk;sxkA

fcuk vfxze jkf'k ds oL=@lkexzh iznk; vkns'k ekU; ugha fd;k tk;sxkA ifjf'k"V **c** esa
of.kZr oL=@lkexzh dk Ø; mDr ifjf'k"V esa of.kZr 04 miktZudrkZ vfHkdj.kksa& ¼i½ lar jfonkl
e/; izns'k gLrf'kYi ,oa gkFkdj?kk fodkl fuxe ¼ii½ e/; izns'k jkT; gkFkdj?kk cqudj lgdkjh
la?k e;kZfnr ¼iii½ e/; izns'k [kknh rFkk xzkeks|ksx cksMZ ,oa ¼iv½ e/; izns'k jkT; ikojywe cqudj
lgdkjh la?k] cqugkuiqj ds ek/;e ls fd;k tk;sxkA e/; izns'k jkT; ikojywe cqudj lgdkjh la?k
cqjgkuiqj dks e/; izns'k 'kklu okf.kT;] m|ksx vkSj jkstxkj foHkkx] ea=ky;] Hkksiky ds vkns'k
dzekad&,Q 6&14@2012@v&X;kjg Hkksiky] fnukad 04-01-2016 ds }kjk miktZudrkZ vfHkdj.k
ds :i esa mlesa mfYyf[kr oLrqvksa ds iznk; gsrq tksM+k x;k gSA ;gka ;g mYys[k fd;k tkuk
lehphu gksxk fd fdlh Hkh vfHkdj.k ls ifjf'k"V **c** dh dksbZ Hkh lkexzh Ø; ugha dh tk ldrh]
cfYd ftl vfHkdj.k dks ftl oLrq ds iznk; ds fy, vf/kÑr fd;k x;k gS dsoy mlh vfHkdj.k
ls mDr oLrq Ø; dh tk ldrh gSA

fu;e&28 ds vuqlkj izR;sd foHkkx vius Lrj ij ,d okf"kZd izksD;ksjesaV Iyku cuk;sxk rFkk
;FkklaHko =Sekfld :i ls miktZudrkZ vfHkdj.k dks Ø; dh tkus okyh lkexzh dk ekax i= Hkstk
tk;sxk] ftlls le; lhek esa vfHkdj.k ds }kjk oLrqvksa dk iznk; fd;k tk ldsA foHkkx  }kjk
oLrqvksa ds iznk; gsrq miktkZudrkZ vfHkdj.k dks de ls de 45 fnol dk le; fn;k tk;sxkA

C

vukjf{kr oLrqvksa ds Ø; ds laca/k esa izko/kku fu;e&2015 ds fu;e 8 ls 11 rd esa fd;s
x;s gSaA fu;e&8 ds vuqlkj vukjf{kr oLrqvksa dk Ø; fu;e&9] 10 ,oa 11 ds izko/kkuksa ds vuqlkj
Ø;drkZ }kjk lh/ks fd;k tk ldsxkA ;fn Ø; dh tkus okyh lkexzh dh nj D G S & D

(Directorate General of Supplies and Disposals) ¼Hkkjr ljdkj dk dsanzh; Ø; laxBu½
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vkSj@;k e/; izns'k y?kq m|ksx fuxe esa miyC/k gS rks bu laLFkkuksa ls Hkh mDr lkexzh Ø; dh
tk ldsxhA

vukjf{kr oLrqvksa dks Ø; djus ds fy, 05 i)fr dk fu/kkZj.k fu;eksa esa fd;k x;k gS %&

¼i½ fcuk dksVs'ku ,oa fufonk ds lh/ks Ø; ¼fu;e&9½

¼ii½ foHkkxh; Ø; lfefr ds ek/;e ls Ø; ¼fu;e&10½

¼iii½ lhfer fufonk ds ek/;e ls Ø; ¼fu;e&11-1½

¼iv½ [kqyh fufonk ds ek/;e ls Ø; ¼fu;e&11-2½

¼v½ GeM iksVZy ds ek/;e ls Ø;

i

:i;s 20]000@&¼chl gtkj :i;s½ rd dh lkexzh dk Ø; l{ke vf/kdkjh }kjk fuEu
izek.k i= ds vk/kkj ij dksVs'ku ;k fufonk vkeaf=r fd;s cxSj 01 ekg esa vf/kdre 05 ckj ¼ikap
ckj½ rd fd;k tk ldrk gSA bl gsrq lacaf/kr vf/kdkjh dks fuEufyf[kr vk'k; dk izek.k i=
fjdkMZ djsaxs %&

**eSa] ----------------------------------------------------------------------------------------------------------- O;fDrxr rkSj ij larq"V gwa
fd Ø; dh xbZ lkexzh visf{kr xq.koRrk vkSj fofunsZ'kuksa ¼LisflfQds'ku½ ds vuqlkj gS vkSj bldk
Ø; fo'oLr vkiwfrZdrkZ ls mfpr dher ij fd;k x;k gSA**

ii

;fn Ø; dh tkus okyh lkexzh dh vuqekfur dher :i;s 20]000@& ¼chl gtkj :i;s½
ls vf/kd vkSj :i;s 1]00]000@& ¼,d yk[k :i;s½ rd gS rks dk;kZy; izeq[k }kjk bl gsrq
foHkkxh; Ø; lfefr dk xBu fd;k tk;sxk rFkk foHkkxh; Ø; lfefr dh vuq'kalk ij bl izdkj
dh lkexzh Ø; dh tk ldsxhA foHkkxh; Ø; lfefr esa U;wure 03 lnL; gksaxs] ftuesa ls ;FkklaHko
01 lnL; foRrh; ekeyksa dk tkudkj gksxk ¼esjs er esa lfefr esa ys[kkiky vFkok iz'kklfud
vf/kdkjh dks ,d lnL; ds :i esa j[kk tkuk mfpr gksxk½A ;g lfefr nj dh mi;qDrrk] xq.koRrk
vkSj fofunsZ'k  (Specification) lqfuf'pr djus ds fy, cktkj dk losZ{k.k djsxh vkSj mi;qDrrk
,oa vkiwfrZdrkZ dh igpku djsxhA Ø;@iznk; vkns'k tkjh djus dh vuq'kalk djus ds iwoZ lfefr
ds lnL; la;qDr :i ls fuEukuqlkj ,d izek.k i= fjdkMZ djsaxs %&

**izekf.kr fd;k tkrk gS fd ge -------------------------------------------- Ø; lfefr ds lnL; la;qDr :i
ls vkSj O;fDrxr rkSj ij bl ckr ls larq"V gSa fd ftl lkexzh ds Ø; dh vuq'kalk dh xbZ gS og
visf{kr fofunsZ'kuksa  (Specification) vkSj xq.koRrk ds vuq:i gS] bldh dher izpfyr cktkj nj
ds vuqlkj gS vkSj ftl vkiwfrZdrkZ dh flQkfj'k dh xbZ gS og iz'uxr lkexzh dh viwfrZ djus
ds fy, fo'oluh; vkSj l{ke gSA**

bl i)fr dk mi;ksx ,d ekg esa 02 ckj ls vf/kd ugha fd;k tk ldsxkA
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i

lhfer fufonk dh i)fr fuEu ekeyksa esa viuk;h tkrh gS %&

¼i½ tc Ø; dh tkus okyh lkexzh dk vuqekfur ewY; :i;s 1]00]000@& ¼,d yk[k
:i;s½ ls vf/kd ,oa :i;s 5]00]000@& ¼ikap yk[k :i;s½ rd gSA

¼ii½ tc Ø; dh tkus okyh lkexzh dk ewY; :i;s 1]00]000@& ¼,d yk[k :i;s½ ls de
gks] ijUrq fu;e 9 ,oa 10 esa fu/kkZfjr i)fr ls Ø; djuk laHko ;k okaNuh; ugha gksA

¼iii½ tc Ø; dh tkus okyh lkexzh dk vuqekfur ewY; :i;s 5]00]000@& ¼ikap yk[k
:i;s½ ls vf/kd gks] ijUrq iz'kkldh; foHkkx ;g izekf.kr djs fd vkikrdkfyd
ifjfLFkfr;ka fo|eku gSa] ftuds dkj.k vfrfjDr O;; U;k;ksfpr gSA blds vfrfjDr
tgka vkiwfrZ dk lzksr fuf'pr :i ls Kkr gS rFkk u, lzksr dh laHkkouk mlls dkQh
de gSA

¼iv½ lhfer fufonk ds ekeys esa fufonk nLrkost dh izfr;ka mu lHkh Qeks± dks tks fd ml
lkexzh ds iznk; gsrq iathÑr vkiwfrZdrkZ dh lwph esa 'kkfey gSa] lh/ks gh LihM
iksLV@iathÑr Mkd@dksfj;j@bZ-&esy] ls Hksth tk;saxhA blds vfrfjDr lhfer
fufonk dks osc vk/kkfjr izpkj Hkh fn;k tk;sxkA fufonk ds fy, U;wure 07 fnu dk
le; fn;k tk;sxk rFkk blds fy, 03 ls vf/kd iathÑr vkiwfrZdrkZvksa ls fufonk
izkIr gksuk vko';d gSA lhfer fufonk ds ek/;e ls bZ-&dkWelZ lkbV~l ls Ø; dk
fodYi Hkh miyC/k jgsxkA

¼iv½ [kqyh fufonk ds ek/;e ls Ø; %&

Ø; dh tkus okyh lkexzh dk vuqekfur ewY; :i;s 5]00]000@& ¼ikap yk[k :i;s½
ls vf/kd gksus ij vFkok fu;e&9] 10] 11-1 esa fu/kkZfjr i)fr ls Ø; djuk laHko
vFkok okaNuh; u gksus dh n'kk esa [kqyh fufonk ds ek/;e ls Ø; dh dk;Zokgh dh
tk;sxhA

[kqyh fufonk gsrq bZ-&VsaMfjax iz.kkyh dk mi;ksx djuk vfuok;Z gksxkA ;fn foHkkx
ds ikl Lo;a dh osclkbV gks rks mlds }kjk vius lHkh foKkfir fufonkvksa dks vius
osclkbV ij iznf'kZr djrs gq, ,u-vkbZ-lh- osclkbV ds ek/;e ls fyad iznku dh
tk;saxh rFkk foHkkx ds ikl Lo;a dh bZ-&iksVZy lqfo/kk ugha gksus dh n'kk esa muds
}kjk bZ-&VsaMfjax iz.kkyh gsrq dasæz vFkok jkT; 'kklu ds 'kkldh;@v)Z'kkldh;
laLFkku ds iksVZy dk mi;ksx fd;k tk ldsxkA blds vfrfjDr de ls de ,d
jk"Vªh; nSfud lekpkj i= ,oa nks jkT; Lrjh; nSfud lekpkj i=ksa esa laf{kIr foKkiu
izdkf'kr djk;k tk;sxkA
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[kqyh fufonk fuEukuqlkj nks fcM iz.kkyh ij vk/kkfjr gksxh %&

¼i½ okf.kfT;d 'krZ vkSj fuca/kuksa ds lkFk lHkh rduhdh C;kSjs okyh rduhdh fcMA

¼ii½ foRrh; fcM (Financial Bid)] ftlesa rduhdh fcM esa mfYyf[kr mRiknksa ds
fy,] mRikn okj dher n'kkZ;h x;h gksA

fufonk esa foRrh; fcM dks [kksyus ds iwoZ lkexzh izn'kZu (Demonstration) ds izko/kku dk
lekos'k fd;k tk ldsxkA

fufonk,a izLrqr djus ds fy, fufonk ds vafre izdk'ku dh frfFk ls U;wure 21 fnu dk le;
iznku djuk gksxk] ijUrq fo'ks"k ifjfLFkfr esa dkj.k nf'kZr djrs gq, bls ?kVkdj 14 fnu Hkh fd;k
tk ldrk gSA

vkeaf=r fufonk esa ,dek= ik= fufonkdrkZ dh njsa Hkh njksa dh mi;qDrrk ds ijh{k.k ds
mijkar cktkj nj ds vuq:i ik;s tkus ij Lohdkj dh tk ldrh gaS A

Ø;@miktZu dh tkus okyh lkexzh dh ykxr vkSj Lo:i ds vk/kkj ij vko';drkuqlkj
lkexzh dh vkiwfrZdrkZ vFkok fdlh vU; l{ke QeZ ds lkFk j[k&j[kko dh lafonk Hkh dh tk
ldrh gS A

lQy fufonkdrkZ dks lkexzh ds iznk; dh vof/k fu/kkZfjr djrs gq, Ø;drkZ laLFkk }kjk
iznk; vkns'k tkjh fd;k tk;sxkA iznk;drkZ dk ;g nkf;Ro gksxk fd og fu/kkZfjr le;kof/k esa
visf{kr xq.koRrk dh lkexzh dk iznk;] iznk; vkns'k esa vafdr LFkku ij lqfuf'pr djs vU;Fkk
fufonk dh 'krksZ ds vuqlkj iznk;drkZ ij 'kkfLr vf/kjksfir dh tk ldsxh A

miktZudrkZ vfHkdj.k ds ek/;e ls Ø; dh tkus okyh lkefxz;ksa dh xq.koRrk lqfuf'pr
djus ds fy, iznk; iwoZ fujh{k.k dk mRrjnkf;Ro miktZudrkZ vfHkdj.k dk gSA Hkqxrku ds iwoZ
vfuok;Zr% ;g lqfuf'pr fd;k tk;sxk fd lkexzh dk fujh{k.k fd;k x;k gS rFkk fofunsZ'kksa ds
vuq:i gSA bl laca/k esa fujh{k.kdrkZ ,tsalh }kjk fujhf{kr lkexzh ij DokfyVh daVªksy lacaf/kr
lhy@LVhdj yxk;k tk;sxk rFkk Ø;drkZ ds }kjk vfujhf{kr lkexzh izkIr ugha dh tk;sxhA
lkexzh ds iznk; ds mijkar Ø;drkZ }kjk iznk; LFky ij jS.Me fujh{k.k Hkh fd;k tk;sxk ftlls
;g lqfuf'pr gks fd lkexzh fofunsZ'ku ds vuq:i iznk; gqbZ gSA lkexzh dh xq.koRrk fofunsZ'kksa ds
vuq:i ugha gksus dh fLFkfr esa lkexzh izkfIr ds 07 fnol ds vUnj miktZudrkZ vfHkdj.k dks
bZ-&esy@bZ-&iksVZy ds ek/;e ls voxr djk;k tkuk vko';d gksxkA 

(Repeat Order)

iqujkof̀Rr vkns'k izkjafHkd vkns'k ds N% ekg ds ckn ugha fn;k tk;sxk rFkk uohu ekax] ewy
ekax dh 50 izfr'kr ek=k ls vf/kd ugha gksxhA ;fn ewy vkns'k r; vko';drk ;k vkdfLed ekax
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dh iwfrZ gsrq fn;k x;k Fkk rks iqujkof̀Rr vkns'k ugha fn;k tk;sxkA l{ke vf/kdkjh }kjk ;g Hkh
lqfof'kr fd;k tk;sxk fd ewy vkns'k nsus ds ckn ls ewY;ksa esa fxjkoV ugha vk;h gS rFkk iqujkof̀Rr
vkns'k fn;k tkuk 'kklu ds fgr esa gSA blds lkFk gh iznk;drkZ ls Hkh bl vk'k; dk izek.k i=
izkIr fd;k tk;sxk fd mlds }kjk fu/kkZfjr njksa ls de nj ij bl vof/k esa dgha vU;= u rks
lkexzh iznku dh x;h gS vkSj u gh iznku fd;s tkus gsrq njsa vkQj dh x;h gSaA

Hkkjr ljdkj ds lw{e] y?kq vkSj e/;e m|e] fodkl vf/kfu;e 2006 dh /kkjk&15 ds varxZr
lw{e ,oa y?kq m|e ls Ø; dk Hkqxrku vf/kdre 45 fnol esa djus dh ck/;rk gS vU;Fkk
vf/kfu;e dh /kkjk&16 ds varxZr fjtoZ cSad }kjk cSad gsrqd vf/klwfpr C;kt njksa ls 3 xquk C;kt
ns; gksxkA C;kt dk Hkqxrku fd, tkus dh n'kk esa bldh olwyh tokcnkj ik;s x;s deZpkjh@
vf/kdkjh ls dh tk,xhA

GeM

fu;e&2015 ds fu;e&6 ds vuqlkj bu fu;eksa ds ifjf'k"V **v** esa of.kZr oLrq,a e/; izns'k
y?kq m|kse fuxe ds ek/;s ls Ø; gsrq vkjf{kr dh x;h gSaA mDr vfuok;Zrk ¼e/; izns'k 'kklu lw{e
y?kq vkSj e/;e m|e foHkkx½ ea=ky; Hkksiky ds ifji= Øekad&,Q 6&9@2015@v&73] Hkksiky]
fnukad 05-09-2018½ ds ifji= }kjk lekIr djrs gq, ;g izko/kku fd;k x;k gS fd ifjf'k"V **v**
esa of.kZr oLrqvksa vFkok vU; vukjf{kr oLrqvksa dk Ø;] Ø; drkZvksa }kjk fu;e&9] 10 ,oa 11 esa
mfYyf[kr izko/kkuksa ds vuqlkj GeM iksVZy ds ek/;e ls Hkh fd;k tk ldrk gSA mijksDr oLrqvksa
dk GeM iksVZy ls Ø; fd;s tkus dh n'kk esa njksa dh ;qfDr;qDrrk (Reasonability of Rates)

Ø;drkZ }kjk izekf.kr dh tk;sxhA GeM iksVZy ls Ø; dh fLFkfr esa Ø; dh tkus okyh lkexzh
dk dqy vuqekfur :i;s 5-00]000@&¼ikap yk[k :i;s½ ls vf/kd gkus ij GeM iksVZy ij fufonk
}kjk Ø; fd;k tk ldsxkA bl n'kk esa fufonk dh izfrHkwfr (Earnest Money Deposit) ,oa
fu"iknu izfrHkwfr (Performance Guarantee) GeM ds izpfyr izko/kku ds vuqlkj Lohdkj
dh tk;sxhA

blds vfrfjDr fufonk ds ek/;e ls oLrqvksa dks Ø; fd;s tkus dh n'kk esa fu;e&11-3
¼,dy fufonk½] fu;e&15 ¼fufonk dh izfrHkwfr½] fu;e&18 ¼fu"iknu izfrHkwfr½ ,oa fu;e&23
¼Ø;@miktZu izfØ;k esa ikjnf'kZrk] izfrLi/kkZ] vkSfpR; ,oa ferO;f;rk½ dk Hkh voyksdu fd;k
tkuk mi;ksxh jgsxkA

Hk.Mkj Ø; fu;eksa ds izko/kkuksa ds ikyu ls foHkkxk/;{kksa rFkk iz'kkldh; foHkkxksa dks ,d
foRrh; o"kZ ds varxZr fuEukuqlkj lhek rd NwV jgsxh %&
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Ø- fooj.k  vf/kÑr izkf/kdkjh

1- :i;s 1-00 yk[k rd  foHkkxk/;{k

2- :i;s 5-00 yk[k rd  iz'kkldh; foHkkx

fu;e &33 ds vuqlkj Ø;drkZ }kjk iznk;drkZ vfHkdj.kksa dks Ø; vkns'k bZ-&esy vFkok
iksVZy ds ek/;e ls Hkstk tk;sxkA

fu;e&2015 ds fu;e&5 ds vuqlkj Ø; gsrq LohÑfr iznku djus dk vf/kdkj jkT; 'kklu
}kjk fd;s x;s foRrh; vf/kdkjksa ds izR;k;kstu ds vuqlkj vFkok lkekU; ;k fof'k"V vkns'k ls
vf/kÑr vf/kdkjh dks jgsaxsA bl laca/k esa e/; izns'k foRr foHkkx] cYyHk Hkou] ea=ky;] Hkksiky
ds vkns'k Øekad&,Q 3&4@2017@fu;e@pkj] Hkksiky] fnukad 23 uoEcj 2017 ds }kjk e/;
izns'k cqd vkQ QkbZusaf'k;y ikoj 1995 Hkkx&2 esa fof/k ,oa fo/kk;h dk;Z foHkkx ds varxZr fn;s
x;s foRrh; vf/kdkj esa fuEukuqlkj la'kks/ku fd;k x;k gS %&

Department of Law and Legislative Affairs
Financial powers in respect of District and Sessions Judges

S. Description Authority Extent of Conditions
No. competent delegation

to exercise
the powers

1 2 3 4 5

1. Sanction purchase of District and Full Power

Spare parts, accessories Sessions

and other equipment for Judge

working of machine.

(including Transport

Vehicle)

2. Purchase of office District and Up to Details of

supplies and Sessions Rs.10.00 items given

equipment Judge Lakh in in Annexure

a year 3 of Book of

Financial

Powers

volume-2012
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mDr vkns'k dks vuqeksfnr djrs gq, ekuuh; e/; izns'k mPp U;k;ky; }kjk Kkiu
Øekad&D/488 Jabalpur fnukad 20-07-2018 ds }kjk leLr ftyk ,oa l= U;k;k/kh'k dks
e/; izns'k foRr foHkkx] cYyHk Hkou] ea=ky;] Hkksiky ds vkns'k Øekad&,Q 3&4@2017@fu;e@pkj]
Hkksiky] fnukad 23 uoEcj 2017 ds }kjk e/; izns'k cqd vkQ QkbZusaf'k;y ikoj 1995 Hkkx&2 ds
vuqlkj dk;Zokgh fd;s tkus dk funsZ'k fn;k x;k gSA cqd vkQ QkbZusaf'k;y ikoj okWY;we 2012
ds ,usDlj dh izfr ekuuh; mPp U;k;ky; ds Kkiu ds lkFk layXu dh x;h gS] ftlesa l{ke
izkf/kdkjh dh foRrh; 'kfDr;ksa dk mYys[k fd;k x;k gSA

e/; izns'k Hk.Mkj] Ø; rFkk lsok miktZu fu;e 2015 ls lacaf/kr lqlaxr Li"Vhdj.k] ifji=]
vkns'k ,oa Kkiu fuEukuqlkj gSa] ftudk voyksdu fd;k tkuk mi;ksxh jgsxk %&

(I) e/; izns'k 'kklu] okf.kT;] m|ksx vkSj jkstxkj foHkkx] ea=ky;] Hkksiky ds ifji= Øekad
,Q 6&14@2012@v&X;kjg] Hkksiky fnukad 07-01-2016 ¼e/; izns'k Hk.Mkj] Ø; rFkk lsok
miktZu fu;e 2015 ds laca/k esa mBk;s x;s iz'uksa ds laca/k esa fu;e&36 ds varxZr Li"Vhdj.k½

(II) e/; izns'k jkT; ikojywe cqudj lgdkjh la?k] cqjgkuiqj dks e/; izns'k 'kklu okf.kT;]
m|ksx vkSj jkstxkj foHkkx] ea=ky;] Hkksiky ds vkns'k Øekad&,Q 6&14@2012@v&X;kjg
Hkksiky] fnukad 04-01-2016 ds }kjk miktZudrkZ vfHkdj.k ds :i esa mlesa mfYyf[kr
oLrqvksa ds iznk; gsrq tksM+k x;k gSA

¼e/; izns'k Hk.Mkj Ø; rFkk lsok miktZu fu;e 2015 esa la'kks/ku½

(III) e/; izns'k 'kklu lw{e y?kq vkSj e/;e m|e foHkkx] ea=ky;] Hkksiky ds ifji= Øekad&,Q
6&9@2015@v&73] Hkksiky] fnukad 05-09-2018

¼e/; izns'k Hk.Mkj Ø; rFkk lsok miktZu fu;e 2015 esa la'kks/ku½

(IV) e/; izns'k foRr foHkkx] cYyHk Hkou] ea=ky;] Hkksiky ds vkns'k Øekad&,Q
3&4@2017@fu;e@pkj] Hkksiky] fnukad 23 uoEcj 2017

¼ftyk ,oa l= U;k;k/kh'k ds foRrh; vf/kdkj esa la'kks/ku½
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vfrfjDr lapkyd]
e-iz- jkT; U;kf;d vdkneh

jk"Vª dks mUufr vkSj izxfr ds iFk ij vxzlj djus ds fy;s yxkrkj futh Hkwfe;ksa ds
vf/kxzg.k dh vko';drk gksrh gSA bl laca/k esa o"kksZa ls Hkwfe vf/kxzg.k ds laca/k esa fof/k curh jgh
gSA fczfV'k 'kklu dky esa loZizFke lu~ 1824 esa caxky fjtksyq'ku] 1824 ds }kjk lM+dkas] ugjksa rFkk
vU; iz;kstuksa ds fy;s Hkwfe vf/kxzg.k ds izko/kku fd;s x;sA bldk foLrkj 1850 esa dydRrk ds
laca/k esa Hkh fd;k x;kA blds iwoZ 1839 esa eqcabZ vkSj 1852 esa enzkl ds laca/k esa Hkh le:i
fof/k dk fuekZ.k gqvkA o"kZ 1870 esa izFke ckj Hkwfe vf/kxzg.k ds laca/k esa cukbZ xbZ fof/k esa izfrdj
fu/kkZj.k ds vf/kdkj flfoy U;k;ky; dks iznku fd;s x;sA o"kZ 1893 esa Hkkjr esa jsyos ykbu
foLrkfjr fd;s tkus dh :ijs[kk rS;kj gksus yxh Fkh ftlds fy;s lEiw.kZ Hkkjro"kZ esa Hkwfe ds
vf/kxzg.k dh vko';drk gksus yxh FkhA bl gsrq Hkwfe vf/kxzg.k vf/kfu;e 1894 dk fuekZ.k gqvk
ftls fnukad 01-03-1894 ls ykxw fd;k x;kA Hkkjr esa Lora=rk mijkar Indian independence

(Adaptation of Central Acts and Ordinance) Order, 1948 ds }kjk bl vf/kfu;e dks
xzg.k fd;k x;kA blds i'pkr~ o"kZ 1998 esa Hkwfe vf/kxzg.k ds laca/k esa uohu fof/k dh vko';drk
nf'kZr gksus ij bl laca/k esa fopkj eaFku izkjEHk gqvkA o"kZ 2007 ,oa 2011 esa bl laca/k esa laln
esa fcy Hkh izLrqr gq,A varrksxRok o"kZ 2013 esa uohu vf/kfu;e ikfjr gqvk ftl ij jk"Vªifr dh
LohÑfr fnukad 26-09-2013 dks izkIr gqbZA fnukad 27-09-2013 dks bldk jkti= esa izdk'ku gqvkA
vf/klwpuk Øekad vk- 3729 ¼v½ fnukad 19-12-2013 }kjk bls fnukad 01-01-2014 ls ykxw fd;k
x;k gSA iwoZ esa ;g vf/kfu;e tEewd'ehj dks NksM+dj 'ks"k Hkkjr esa ykxw Fkk ijarq fnukad
21-10-2019 ls bls lEiw.kZ Hkkjro"kZ ds fy;s ykxw fd;k x;k gSA bl vkys[k esa lqfo/kk dh n`f"V
ls vkxs Hkwfe vf/kxzg.k vf/kfu;e] 1894 dks iwoZ vf/kfu;e ,oa Hkwfe vtZu] iquokZlu vkSj
iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk vf/kdkj vf/kfu;e] 2013 dks uohu vf/kfu;e ds
:i esa lacksf/kr fd;k x;k gSA

ifjorZu lalkj dk fu;e gSA le; ds lkFk&lkFk ifjfLFkfr;ksa esa ifjorZu gksrk gS vkSj
vko';drk ds vk/kkj ij uohu rF;ksa dk lekos'k vkSj vuko';d rF;ksa dks gVkus dk dke Hkh
fujarj pyrk jgrk gSA iwoZ vf/kfu;e esa fuoZpu [k.M vR;ar lhfer FkkA gj 'kCn ds vFkkZUo;u
ds fy;s loksZPp vkSj mPp U;k;ky;ksa dh vksj vxzlj gksuk iM+rk FkkA ogha iwoZ vf/kfu;e esa Hkwfe
vf/kxzg.k esa fgr/kkjdksa dh lgHkkfxrk ds laca/k esa dksbZ izko/kku ugha FkkA iwoZ vf/kfu;e esa
foLFkkfirksa ds iquokZlu vkSj iquZO;oLFkkiu ds laca/k esa Hkh dksbZ O;oLFkk ugha FkhA Hkwfe vf/kxzg.k
ds i'pkr~ mlds fodkl ls gksus okys ykHk ds ykHkkFkhZ ds :i esa Hkwfe Lokfe;ksa dks ykHkka'k fn;s
tkus dk dksbZ izko/kku ugha FkkA iwoZ vf/kfu;e esa yksdiz;kstu dh ifjHkk"kk vR;ar lhfer Fkh vkSj
blds varxZr dsoy jkT; dh ifj;kstukvksa ds fy;s gh Hkwfe vf/kxzg.k dh O;oLFkk dh xbZ Fkh
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tcfd orZeku ifjn`'; esa tc jkT; futhdj.k dh vksj c<+ jgs gSa] rc futh dEifu;ksa dks muds
foLrkj ds fy;s Hkwfe miyC/k djkuk Hkh le; dh vko';drk cu tkrh gSA Ñf"k Hkwfe ds vf/kxzg.k
dh fLFkfr esa Hkh Ñf"k ;ksX; Hkwfe dk jdck yxkrkj de gksuk Hkfo"; ds fy;s 'kqHk ladsr ugha gSA
,slh fLFkfr esa Ñf"k Hkwfe dk jdck de u gks bl laca/k esa Hkh mfpr izko/kku fd;s tkus dh
vko';drk FkhA iwoZ vf/kfu;e esa lekt ds detksj oxZ ftlesa vuqlwfpr tkfr vkSj tutkfr rFkk
Hkwfeghu O;fDr Hkh lfEefyr gaS] ds fy;s Hkwfe vf/kxzg.k dh n'kk esa mu ij iM+us okys foijhr izHkko
ds laca/k esa mUgsa izfrdj fn;s tkus dk dksbZ izko/kku ugha FkkA blds vfrfjDr egRoiw.kZ :i ls iwoZ
vf/kfu;e esa Hkwfe vf/kxzg.k dh izfØ;k ds nkSjku gq, vijk/k ds fy;s n.M dh dksbZ O;oLFkk ugha
FkhA bu lHkh folaxfr;ksa dks nwj djus ds fy;s iwoZ vf/kfu;e esa la'kks/ku dh vko';drk nf'kZr gksus
yxh Fkh ftldk ifj.kke uohu vf/kfu;e ds :i esa gekjs lkeus vk;kA

uohu vf/kfu;e esa fd;s x;s izko/kkuksa ds laca/k esa fopkj fd;k tkos rks iwoZ vf/kfu;e esa fn;s
x;s izko/kkuksa ds vfrfjDr ftu uohu izko/kkuksa dks tksM+k x;k gS ;k iwoZ izko/kkuksa dks la'kks/ku ds
lkFk uohu vf/kfu;e esa lfEefyr fd;k x;k gS muds laca/k esa i`Fkd&i`Fkd fopkj fd;k tkuk
mfpr izrhr gksrk gSA

fdlh vf/kfu;e dh LIk"Vrk mlds fuoZpu [k.M ls nf'kZr gksrh gSA fuopZu [k.M ftruk
foLrr̀ gksxk] vf/kfu;e mruk gh Li"V gksxkA ogha blds lhfer gksus ij gj 'kCn dh O;k[;k ds
fy;s mPprj U;k;ky;ksa ds U;k; ǹ"Vkarksa dk lgkjk ysuk gksxkA iwoZ vf/kfu;e esa tgka dsoy 9 'kCnksa
dks ifjHkkf"kr fd;k x;k Fkk ogha uohu vf/kfu;e esa /kkjk&3 ds vraxZr 31 'kCnksa dks ifjHkkf"kr
fd;k x;k gSA ftu egRoiw.kZ 'kCnksa dks ifjHkkf"kr fd;k x;k gS muesa ls dqN ds laca/k esa fLFkfr
Li"V dh tk jgh gSA

Hkwfe vf/kxzg.k fof/k esa cktkj ewY; ml fof/k dk ân; gksrk gS D;ksafd Hkwfe vf/kxzg.k ds
laca/k esa lokZf/kd fookn izfrdj ds laca/k esa gksrk gS ftldk lh/kk laca/k vf/kxzghr Hkwfe ds cktkj
ewY; ls gksrk gSA iwoZ vf/kfu;e esa cktkj ewY; dks dgha Hkh ifjHkkf"kr ugha fd;k x;k Fkk ftlds
vHkko esa cktkj ewY; dh x.kuk dh jhfr ds laca/k esa fofHkUu U;k; n"̀Vkarksa dk lgkjk ysuk gksrk
FkkA dfri; U;k; n`"Vkarksa esa foijhr er bl dk;Z dks vkSj nq"dj cukrs FksA cktkj ewY; ds
laca/k esa mHk;i{kksa dh lk{; vkSj izfrijh{kk esa vuko';d U;k;ky;hu le; dk viO;; gksrk FkkA
uohu vf/kfu;e esa bl folaxfr dks nwj djrs gq, vf/kfu;e dh /kkjk 3 ¼i½ esa cktkj ewY; dks bl
izdkj ifjHkkf"kr fd;k x;k fd %&

^^cktkj ewY; ls /kkjk 26 ds vuqlkj vo/kkfjr Hkwfe dk ewY; vfHkizsr gS**

uohu vf/kfu;e dh /kkjk&26 cktkj ewY; dh x.kuk dh jhfr dh foLrr̀ foospuk djrh gSA
/kkjk&26 ¼1½ mu rhu ekin.Mksa dk pkj Li"Vhdj.k lfgr izko/kku djrh gS ftlds vk/kkj ij
cktkj ewY; dh x.kuk dh tkosxhA /kkjk&26 ¼1½ ¼d½ ds vuqlkj tgka Hkwfe fLFkr gS] ogka ds fy;s
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Hkkjrh; LVkEi vf/kfu;e ds varxZr foØ; foys[kksa ;k foØ; ds djkjksa ds jftLVªhdj.k ds fy;s
fofgr cktkj ewY;] ogha /kkjk&26 ¼1½¼[k½ ds vuqlkj ,sls foØ; foys[kksa ds vHkko esa fudVorhZ xzke
;k fudVorhZ lkehI; {ks= dh mlh izdkj dh Hkwfe dh vkSlr foØ; dher ;k /kkjk&26 ¼1½¼x½ ds
vuqlkj izk;osV daifu;ksa ds fy;s ;k ifCyd izk;osV Hkkxhnkjh ifj;kstukvksa ds fy;s izfrdj muds
chp djkj ik;h xbZ jkf'k ds vuqlkj gksxkA bl /kkjk esa ftu pkj Li"Vhdj.k dk ys[k fd;k x;k
gS muesa ls izFke ds vuqlkj dsoy ,sls foØ; foys[kksa dks ys[k esa fy;k tk;sxk tks Hkwfe vtZu o"kZ
ds iwoZorhZ 3 o"kksZa ds gSaA f}rh; Li"Vhdj.k ds vuqlkj foØ; foys[kksa dk vkSlr fudkyrs le;
vk/ks foØ; i= mPprj dher n'kkZus okys fy;s tk;saxs ogha Li"Vhdj.k rhu ds vuqlkj ,slk djrs
le; fdlh iwoZorhZ volj ij vftZr Hkwfe ds izfrdj dks fopkj esa ugha fy;k tk;sxk vkSj
Li"Vhdj.k pkj ds vuqlkj dysDVj dks ;g vf/kdkj fn;k x;k fd ;fn fdlh foØ; foys[k esa
mls okLrfod dher gksuk izrhr ugha gks jgh gks rks og mls x.kuk ls iF̀kd Hkh dj ldrk gSA

/kkjk&26 dh mi/kkjk&2 ds vuqlkj ,sls cktkj ewY; dk uohu vf/kfu;e dh izFke vuqlwph
esa fofuZfn"V dkjd ls xq.kk fd;k tk;sxk vkSj bl izdkj izkIr jkf'k vftZr dh xbZ Hkwfe dk cktkj
ewY; gksxhA orZeku esa e/;izns'k jkT; ds }kjk tkjh uksfVfQds'ku Øekad ,Q 16&15&¼9½&2014&
lkr&’kk-&2 , vuqlkj ,slk xq.kd 1 izHkko'khy gSA

/kkjk&26 ¼3½ ;g Hkh izko/kku djrh gS fd ;fn /kkjk& 26 ¼1½ dh jhfr ds vuqlkj cktkj ewY;
fudkyuk laHko u gks rc jkT; ljdkj yxs gq, {ks=ksa esa mlh izdkj dh Hkwfe ds ckcr~ mi/kkjk 1
esa crkbZ xbZ jhfr ls fudkys x;s ewY; ds vk/kkj ij U;wure dher r; djsxh ijarq fdlh vftZr
Hkwfe ds lacaa/k esa HkwLokfe;ksa dks 'ks;j fn;s tkus dh izLFkkiuk dh tkrh gS ogka ,slk 'ks;j Åij of.kZr
jhfr ls fudkyh xbZ jkf'k ds 25 izfr'kr ls vf/kd ugha gksxk vkSj u gh Hkwfe Lokeh dks ,slk 'ks;j
ysus ds fy;s ck/; djsxk ftldk ewY; dVkSrh ;ksX; gksA

cktkj ewY; ls fHkUu yksd iz;kstu 'kCn tgka iwoZ vf/kfu;e esa Hkh ifjHkkf"kr Fkk ogha bls
uohu vf/kfu;e esa Hkh ifjHkkf"kr fd;k x;k gS ijarq iwoZ vf/kfu;e esa yksd iz;kstu dks ladqfpr
:i ls ifjHkkf"kr fd;k x;k Fkk ogha uohu vf/kfu;e dh /kkjk&3 ¼;d½ esa bls fuEukuqlkj
ifjHkkf"kr fd;k x;k gS fd %&

^^yksdiz;kstu ls /kkjk 2 dh mi/kkjk 1 ds v/khu fofufnZ”"V fØ;kdyki vfHkizsr gSa**

/kkjk&2 ¼1½ esa leqfpr ljdkj dk Lo;a vkSj ifCyd lsDVj miØeksa ds fy;s lqj{kk dh
n`f"Vdks.k ls] volajpuk ifj;kstukvksa ds fy;s] foLFkkfir dqVqEcksa dh ifj;kstukvksa ds fy;s]
fofufnZ"V vk; lewg ds x`g fuekZ.k dh ifj;kstukvksa ds fy;s] xzkeh.k ;k uxjh; {ks=ksa ds fodkl
ds fy;s vFkok ogka jg jgs nqcZy oxZ ds fy;s vkoklh; ifj;kstukvksa gsrq Hkwfe ds vtZu dks yksd
iz;kstu dh Js.kh esa gksuk izko/kkfur fd;k x;k gS ogha mi/kkjk ¼2½ ds vuqlkj izk;osV dEiuh vFkok
ifCyd izk;osV daiuh dh vko';drk ds fy;s Hkh Hkwfe dh vko';drk dks yksd iz;kstu esa
lfEefyr fd;k x;k gSA ijarq izk;osV daiuh ds fy;s izHkkfor dqVqacksa ds 80 izfr'kr vkSj ifCyd
izk;osV Hkkxhnkjh ifj;kstukvksa ds fy;s 70 izfr'kr dqVqacksa dh iwoZ lgefr dh 'krZ vf/kjksfir dh
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xbZ gS lkFk gh ;g vojks/k Hkh yxk;k x;k gS fd vf/klwfpr {ks=ksa esa dksbZ vtZu fdlh fo|eku
fof/k ds mYya?ku esa ugha fd;k tk;sxkA

iwoZ vf/kfu;e esa tgka funs'k /kkjk&2 ¼Mh½ esa ;Fkk ifjHkkf"kr U;k;ky; dks fd;s tkus dh
O;oLFkk Fkh ogha uohu vf/kfu;e esa U;k;ky; 'kCn dk iz;ksx ugha fd;k x;k gS vkSj /kkjk&3 ¼p½
esa izkf/kdj.k ds laca/k esa ys[k djrs gq, ;g izko/kku fd;k x;k gS fd &

/kkjk&51 leqfpr ljdkj }kjk izkf/kdj.k dh LFkkiuk dk izko/kku djrh gS vkSj /kkjk&52 esa
,sls izkf/kdj.k dh ,dy lnL;h; gksus vkSj /kkjk&53 fu;qfDr ds fy;s vgZrkvksa ds laca/k esa ;g
izko/kku djrh gS fd ,sls ihBklhu vf/kdkjh dk ftyk U;k;k/kh'k gksuk vFkok jgk gksuk ;k de
ls de lkr o"kZ rd fof/k O;olk; djus ds fy;s ;ksX; gksuk vko';d gSA

iwoZ vf/kfu;e esa tks 'kfDr;k¡ U;k;ky; dks iznku dh xbZ Fkha ogh 'kfDr;k¡ uohu vf/kfu;e
esa izkf/kdj.k dks iznku dh xbZ gaSA izkf/kdj.k ds lnL;ksa dks Hkkjrh; n.M lafgrk dh /kkjk&21 ds
v/khu yksd lsod ekuk x;k gS vkSj mlds le{k dh xbZ dk;Zokfg;ksa dks U;kf;d dk;Zokgh ekurs
gq;s mls flfoy U;k;ky; dh laKk iznku dh xbZ gSA izkf/kdj.k dks ;|fi flfoy izfØ;k lafgrk]
1908 ds izko/kkuksa ls vkc) ugha fd;k x;k gS] ijarq mls fdlh O;fDr dks leu dj gkftj djkuk]
'kiFk ij mldh ijh{kk ysuk] nLrkostksa ;k vU; lkexzh dks izLrqr djus dk vkns'k nsuk] 'kiFk i=ksa
ij lk{; xzg.k djuk] yksd vfHkys[k dks vkgwr djuk] lk{kh dh ijh{kk ds fy;s deh'ku fudkyuk]
,oa vkns'kksa dk iquZfoyksdu djus dh 'kfDr;k¡ nh xbZ gSaA ;s 'kfDr;k¡ le;&le; ij iqujhf{kr dh
tk ldrh gaSA izkf/kdj.k ls funsZ'k izkIr gksus ds i'pkr~ 6 ekg ds vanj fujkÑr djus dh vkKkid
vis{kk dh xbZ gSA

e/;izn s'k jkT; dh vf/klwpuk Øek ad ,Q 12&2&2014&lkr&'kk[kk&2,
fnukad 08-09-2016 ds }kjk lHkh ftyk U;k;k/kh'kksa dks mudh viuh viuh {ks=h; vf/kdkfjrk ds
Hkhrj uohu vf/kfu;e ds v/khu lkSaih xbZ vf/kdkfjrk ,oa 'kfDr;ksa dk iz;ksx djus ds fy;s
izkf/kdj.k dk ihBklhu vf/kdkjh fu;qDr fd;k x;k gSA

iwoZ vf/kfu;e dh /kkjk&2 ¼ch½ esa fgrc) O;fDr dks izfrdj esa vFkok Hkwfe esa lq[kkf/kdkj
ds :i esa fgr j[kus okys O;fDr ds :i esa ifjHkkf"kr fd;k x;k Fkk ogha uohu vf/kfu;e esa fgrc)
O;fDr ls vk'k; mijksDr nksuksa ds vfrfjDr ,slh vuqlwfpr tutkfr;ksa vkSj ijEijkxr ou
fuokfl;ksa] ftUgksaus vuqlwfpr tkfr vkSj vU; ijEijkxr ou fuoklh ¼ou vf/kdkjksa dh ekU;rk½
vf/kfu;e] 2006 ds v/khu fdUgha oU; vf/kdkjksa dks [kks fn;k gS rFkk vfHk/kf̀r vf/kdkj j[kus okys
O;fDr;ksa] ftuds varxZr caVkbZnkj Hkh 'kkfey gSa] ds lkFk&lkFk ,sls O;fDr;ksa dks Hkh 'kkfey fd;k
Fkk ftu ij Hkwfe vf/kxzg.k ds dkj.k thfodk ds L=ksr ij izfrdwy izHkko iM+us dh lEHkkouk gSA
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mijksDr fgrc) O;fDr dh ifjHkk"kk vR;ar foLr̀r gSA uohu vf/kfu;e ds varxZr bl foLr̀r
ifjHkkf"kr fgrc) O;fDr esa mu lHkh O;fDr;ksa dks izfrdj ds laca/k esa dk;Zokgh djus dk vf/kdkj
izkIr gks tkrk gS tks Hkwfe vf/kxzg.k dh dk;Zokgh ls izHkkfor gq, gSa D;ksafd uohu vf/kfu;e dh
/kkjk&64 esa fgrc) O;fDr tks fd Åij ifjHkkf"kr gS] dks funsZ'k djus dh vf/kdkfjrk iznku dh
xbZ gS ogha izfrdj fu/kkZj.k ds iwoZ /kkjk 21 esa dysDVj dks fgrc) O;fDr;ksa dks lwpuki= fn;s tkus
dk izko/kku fd;k x;k gSA fgrc) O;fDr;ksa dh foLrr̀ ifjHkk"kk yksdfgr esa gSA bl ifjHkk"kk esa
mu lHkh O;fDr;ksa dks lfEefyr fd;k x;k gS tks vf/kxzfgr Hkwfe dk mi;ksx djrs gq, ykHk vftZr
djrs gSa vFkok vkthfodk pykrs gSaA mnkgj.k ds fy;s fdlh rkykc esa erL; ikyu djus okys
O;fDr dks ml rkykc ds vf/kxzg.k gksus dh fLFkfr esa izfrdj gsrq dk;Zokgh djus dk vf/kdkj gksxk
ogha vuqlwfpr tutkfr ds O;fDr dks] tks ou ls ou lEink ,df=r dj mlds foØ; }kjk viuh
vkthfodk dk fuoZgu djrk Fkk] dks ou ds vf/kxzg.k dh n'kk esa izfrdj jkf'k izkIr djus dk
vf/kdkj gksxkA

mijksDr rhuksa inksa dks uohu vf/kfu;e] 2013 dh /kkjk&3 ds varXkZr Øe'k% ¼M½ ¼V½ ,oa ¼x½
esa ifjHkkf"kr fd;k x;k gSA uohu vf/kfu;e] 2013 esa dqVqEc ds varxZr ,sls O;fDr vkSj ml ij
vkfJr ifRu@ifr] vo;Ld larkus vkSj vo;Ld HkkbZ&cguksa dks lfEefyr :i ls ekuk gS ijarq
fo/kok] rykd'kqnk vkSj vf/kR;T; fL=;ksa dks i`Fkd dqVqEc ds :i esa fy;k x;k gS ogha o;Ld
O;fDr pkgs iq:"k gks ;k efgyk] fookfgr gks vFkok vfookfgr] larku gks vFkok jfgr gks] ml ij
dksbZ vkfJr gks vFkok ugha] dks i`Fkd dqVqEc ekuk x;k gSA dqVqEc dh mijksDr foLr`r ifjHkk"kk
ftls vR;ar foLrkj fn;k x;k gS yksd fgr esa gSA dqVqEc dh mijksDr foLrkfjr ifjHkk"kk dk
yksdfgr esa gksuk uohu vf/kfu;e dh /kkjk&31 ls nf'kZr gksrk gS tgka izR;sd izHkkfor dqVqEc ds
fy;s iquokZlu vkSj iquO;ZoLFkkiu dh vko';drk crkbZ xbZ gSA

foLFkkfir dqVqEc ds varxZr ,sls dqVqEc dks fy;k x;k gS ftls Hkwfe vtZu ds dkj.k izHkkfor
{ks= ls iquO;ZoLFkkiu {ks= esa iquokZlu vkSj iquO;ZoLFkkiu fd;k tkuk gSA bl ifjHkk"kk ls ;g Li"V
gS fd foLFkkfir dqVqEc dh ifjHkk"kk esa vkus ds fy;s ;g vko';d ugha gS fd ml dqVqEc dh Hkwfe
dk vf/kxzg.k fd;k x;k gksA ,slk dqVqEc ftldh Hkwfe dk vf/kxzg.k ugha fd;k x;k gS og Hkh
uohu vf/kfu;e] 2013 ds izko/kkuksa ds varxZr foLFkkiu dh n'kk esa iquZokl vkSj iquO;ZoLFkkiu ds
vf/kdkj dks izkIr djrk gSA

foLFkkfir dqqVqECk dks vkSj vf/kd foLr`r :i ls le>us ds fy;s izHkkfor dqVqEc dh ifjHkk"kk
dh lgk;rk yh tk ldrh gSA uohu vf/kfu;e] 2013 esa izHkkfor dqqVqECk ds vraxZr ,sls dqqVqECk dks
fy;k x;k gS ftldh Hkwfe ;k vU; vpy laifRr dk vtZu fd;k x;k gS vFkok tks Hkwfeghu gksrs
gq, Ñf"k Jfed] fdjk;snkj] cVkbZnkj vFkok dkjhxj gks] tks Hkwfe ds vtZu ls rhu o"kZ iwoZ rd
izHkkfor {ks= esa dk;Z dj jgs gksa vkSj Hkwfe ds vtZu ds dkj.k mudk dk;Z izHkkfor gqvk gksA bl
ifjHkk"kk ds varxZr ,slh vuqlwfpr tutkfr;ksa vkSj ikjEifjd ou fuokfl;ksa dks Hkh lfEefyr fd;k
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x;k gS ftUgksaus ekU;rk izkIr fdlh ou vf/kdkj dks HkwvtZu ds dkj.k [kks fn;k gS vFkok ,sls O;fDr
tks Hkwfe ds vtZu ds rhu o"kZ iwoZ rd ouksa ,oa tyjkf'k;ksa ij viuh thfodk ds eq[; L=ksr ds
:i esa fuHkZj Fks ;k ftUgksaus jkT; ;k dsUnz ljdkj dh fdlh ;kstuk ds v/khu Hkwfe izkIr dh gS vkSj
,slh Hkwfe dk vtZu gks jgk gSA vafre :i ls uxjh; {ks= esa fuokl djus okys ,sls O;fDr;ksa dks
Hkh izHkkfor dqqVqECk dh Js.kh esa fy;k x;k gS tks vtZu ds iwoZorhZ rhu o"kZ ;k mlls vf/kd dh
vof/k esa fdlh Hkwfe ij fuokl dj jgs gSa ;k mudh thfodk dk eq[; L=ksr Hkwfe ds vtZu ls
izHkkfor gqvk gSA

iwoZ vf/kfu;e ls fHkUu uohu vf/kfu;e esa Hkwfe vtZu ds iwoZ ,sls vtZu ls ml {ks= esa iM+us
okys izHkko ds laca/k esa losZ dj mldh fjiksVZ rS;kj djus vkSj ml ij vkifRr vkgwr dj rRi'pkr~
ml ij fopkj djrs gq, Hkwfe vtZu ds laca/k esa dk;Zokgh djus ds izko/kku fd;s x;s gSaA bl
laca/k esa uohu vf/kfu;e ds v/;k;&2 esa /kkjk&4 ls /kkjk&9 ,oa v/;k;&4 dh /kkjk&14 rFkk Hkwfe
vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk vf/kdkj ¼lkekftd lek?kkr
fu/kkZj.k vkSj lgefr½ fu;e] 2014 ds fu;e 1 ls fu;e 20 ds izko/kku voyksduh; gSaA uohu
vf/kfu;e] 2013 dh /kkjk 4 yksd iz;kstu ds fy;s Hkwfe vtZu djus ds iwoZ leqfpr ljdkj dk
lkekftd lek?kkr fu/kkZj.k v/;;u djk;s tkus dk izko/kku djrh gSA bl gsrq 6 ekl dk le;
fn;k tkus dk izko/kku fd;k x;k gSA blds varxZr bu rF;ksa dk v/;;u fd;k tk;sxk fd %&

1- vtZu vkSj mlds yksd iz;kstu ds chp laca/kA

2- foLFkkfir gksus okys dqVqEcksa dh la[;kA

3- vtZu ls izHkkfor gksus okyh HkwfeA

4- ifj;kstuk ds fy;s U;wure vko';d Hkwfe dk vtZuA

5- Hkwfe ds vtZu ds fy;s dksbZ vU; LFkku dh miyC/krk vFkok ,sls LFkku dk ;ksX; u ik;k
tkukA

6- vtZu ls mRiUu gksus okys vU; vuq"kkafxd O;;A

,slh fjiksVZ rS;kj gksus ij leqfpr ljdkj izHkkfor dqVqEcksa ds er dks tkuus ds fy;s yksd
lquokbZ djsxh vkSj ,slh fjiksVZ dk izdk'ku dj mls miyC/k djk;sxhA vkifRr;ksa ij fopkj djus
ds i'pkr fo'ks"kK lewg }kjk ml fjiksVZ dk v/;;u dj ljdkj vtZu ds laca/k esa dk;Zokgh djsxh
ijarq /kkjk&9 esa leqfpr ljdkj dks ;g vf/kdkj fn;k x;k gS fd tgka Hkwfe vtZu dh vR;ar
vko';drk gS ogka /kkjk&40 uohu vf/kfu;e] 2013 dk mi;ksx djrs gq, ,sls vtZu ls NwV iznku
dj ldsxhA ogha /kkjk&14 esa ;g O;oLFkk dh xbZ gS fd ;fn ,slh fjiksVZ ds fo'ks"kK lewg }kjk
fd;s x;s vkadyu i'pkr nh xbZ fjiksVZ ij 12 ekg rd izkjafHkd vf/klwpuk tkjh ugha gksrh gS rc
,slh lkekftd lek?kkr fjiksVZ O;ixr gks tk;sxh vkSj blds i'pkr leqfpr ljdkj dks u;s fljs
ls dk;Zokgh djuh gksxh ijarq leqfpr ljdkj vf/klwpuk }kjk bl 12 ekl dh vof/k dks c<+kus
dk dk;Z dj ldrh gSA
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uohu vf/kfu;e] 2013 esa vkS|ksxhdj.k ds lkFk&lkFk Ñf"k dk;Z dks Hkh leku :i ls
egRork iznku dh Fkh vkSj bl ckr dk /;ku j[kk x;k Fkk fd vkS|ksxhdj.k dh dher ij Ñf"k
Hkwfe vkSj mlls tqM+s dk;Z lekIr u gks tk;saA bl gsrq uohu vf/kfu;e] 2013 dh /kkjk&10 eas ;g
izko/kku fd;k x;k fd flafpr cgqQlyh; Hkwfe dk vf/kxzg.k ugha gksxk vkSj ;fn ,slk vf/kxzg.k
fd;k tkuk vko';d gks rks bls vafre mik; ds :i esa vftZr djrs gq, mrus gh jdcs dh leku
{ks= dh catj Hkwfe dks Ñf"k ds izz;kstuksa gsrq fodflr fd;k tkosxk vFkok vftZr Hkwfe dss ewY; dh
cjkcj jde Ñf"k dk;Z dh mUufr esa O;; djus gsrq leqfpr ljdkj ds ikl tek dh tk;sxh vkSj
cgqQlyh; Hkwfe ds vfrfjDr vU; Ñf"k Hkwfe dk vtZu ml ftys ;k jkT; ds dqy 'kq) cqokbZ {ks=
dh ljdkj }kjk vf/klwfpr lhek ls vf/kd ugha gksxk vFkkZr~ leqfpr ljdkj fdlh ftys vFkok
jkT; esa vftZr dh tkus okyh Ñf"k Hkwfe dh lhek r; dj ldrh gS ijarq mijksDr lHkh mica/k
nh?kZdkyhu izÑfr dh ifj;kstukvksa ij ykxw ugha gksaxsA

uohu vf/kfu;e dh /kkjk&24 iwoZ vf/kfu;e ds varxZr dh xbZ dk;Zokfg;ksa ds O;ixr gksus
ds laca/k esa izko/kku djrh gS ftlds vuqlkj iwoZ vf/kfu;e ds v/khu vkjaHk dh xbZ HkwvtZu dh
dk;Zokfg;ksa esa ;fn %&

1- /kkjk&11 iwoZ vf/kfu;e ds v/khu dksbZ vf/kfu.kZ; ugha fn;k x;k gS ogka ij uohu
vf/kfu;e ds izko/kku ykxw gkasxsA

2- tgka /kkjk&11 iwoZ vf/kfu;e ds v/khu dksbZ vf/kfu.kZ; fn;k x;k gS ogka ij iwoZ
vf/kfu;e ds izko/kku gh ykxw gksaxsA

bl /kkjk&24 dh mi/kkjk&2 ds vuqlkj iwoZ vf/kfu;e ds v/khu dh xbZ dk;Zokfg;ksa esa ;fn
/kkjk&11 ds v/khu vf/kfu.kZ; uohu vf/kfu;e ds izkjEHk ds ikap o"kZ ;k mlls vf/kd iwoZ fd;k
x;k gS] fdarq Hkwfe dk HkkSfrd dCtk ugha fn;k x;k gS ;k izfrdj dk lank; ugha fd;k x;k gS ogka
,slh lkjh dk;Zokfg;ka O;ixr gks tk,axh vkSj u;s fljs ls HkwvtZu dh dk;Zokfg;ksa vkjEHk dh
tk,axhA

mijksDr ifjfLFkfr;ksa ds laca/k esa fopkj djrs gq, iq.ks E;qfuf'kiy dkiksZjs'ku fo- gjdpan
lksyadh] 2014 SCC ONLINE SC 59 esa ekuuh; loksZPp U;k;ky; dh rhu U;k;ewfrZx.k dh ihB
us izfrdj jkf'k dk 'kkldh; dks"kky; esa tek gksuk HkwLokeh dks jkf'k vnk;xh ds le:i ugha ekuk
ogha bankSj MsoyiesaV vFkkfjVh fo- 'kSysUæ] 2018 SCC ONLINE SC 100 esa bls i;kZIr ekuk
x;kA ;g fu.kZ; Hkh loksZPp U;k;ky; dh rhu lnL;h; ihB }kjk fn;k x;k FkkA nks leku ihBksa
}kjk ijLij fojks/kh fu.kZ; ds dkj.k bl fcanq dks og̀n ihB ds fy;s jsQj fd;k x;k vkSj ekuuh;
loksZPp U;k;ky; us bankSj MsoyiesaV vFkkfjVh fo- euksgj yky] 2020 SCC ONLINE SC 316
ds fu.kZ; esa 'kkldh; dks"kky; esa jkf'k tek gksus ds rF; dks i;kZIr ekurs gq, iwoZ vf/kfu;e dh
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dk;Zokgh O;ixr u gksus dk U;kf;d fl)kar izfrikfnr fd;k ftlds i'pkr bl fcanq ij U;kf;d
fLFkfr Li"V gks pqdh gSA+

iwoZ vf/kfu;e ls fHkUu uohu vf/kfu;e ds v/;k; 12 esa Hkwfe vtZu ls lacaf/kr dk;Zokfg;ksa
esa gq, vijk/kksa ds fy;s n.M dk izko/kku djrh gSA uohu vf/kfu;e dh /kkjk 84 bl vf/kfu;e
dh vis{kk ;k funs'k ds laca/k esa feF;k ;k Hkzked tkudkjh miyC/k djkus vFkok feF;k nLrkost
izLrqr djus dh n'kk esa 6 ekg dh ltk ;k tqekZuk tks ,d yk[k :i;s rd dk gks ldsxk ;k nksuksa
ls n.M dk izko/kku djrh gS vkSj ;fn ,sls dk;Z ls dksbZ ykHk vftZr fd;k x;k gS rks og olwy
fd;s tkus ds nkf;Rok/khu gksxkA ,slh dk;Zokfg;ksa ls fdlh ljdkjh lsod dks Hkh mUeqDr ugha
fd;k x;k gS ogha /kkjk&85 ;g izko/kku djrh gS fd izfrdj ds lank;] iquokZl vkSj iquoZ;oLFkkiu
ls lacaf/kr fdUgh mica/kksa dk mYya?ku 6 ekg ds n.M ls tks rhu o"kZ rd dk gks ldsxk ;k tqekZuk
;k nksuksa ls n.Muh; cuk;sxkA ,sls vijk/kksa dk laKku egkuxj eftLVªsV ;k U;kf;d eftLVsªV izFke
Js.kh ls vU;wu U;k;ky; ysus ds fy;s l{ke gksxk vkSj ,slk vijk/k laKs; gksxkA l{ke U;k;ky;
dysDVj ;k leqfpr ljdkj }kjk izkf/kÑr fdlh vU; vf/kdkjh ;k izHkkfor dqVqEc ds fdlh lnL;
dh fyf[kr ifjokn ij gh dk;Zokgh djsxkA ;|fi bl v/;k; esa ljdkjh foHkkx vkSj mlds izeq[k
dks Hkh n.M dk ik= crk;k x;k gS ijarq /kkjk&87 esa ;g Hkh izko/kku fd;k x;k gS fd ;fn
vijk/k foHkkx izeq[k dh tkudkjh ds fcuk fd;k x;k gks ;k mlus fuokj.k gsrq lHkh lE;d rRijrk
cjrh gks rc og n.M dk ik= ugha gksxkA blh /kkjk esa foHkkx izeq[k ls fHkUu fdlh vf/kdkjh dh
lgefr ekSukuqdwyrk ;k mis{kk ds dkj.k vijk/k gksus esa ml O;fDr dks Hkh n.M dk ik= gksuk
crk;k x;k gSA

uohu vf/kfu;e dh /kkjk&30 ¼1½ tgka rks"k.k ds laca/k esa izko/kku djrh gS ogha /kkjk&30
¼3½] 69 ¼2½ 72 ,oa 80 essa fofHkUu izØeksa esa izfrdj jkf'k ij C;kt dk izko/kku djrh gSA tgka rd
rks"k.k dk iz'u gS] iwoZ vf/kfu;e esa ;g izfrdj dh jde dk rhl izfr'kr ds lerqY; Fkk ijarq uohu
vf/kfu;e esa bls izfrdj ds jde ds lerqY; 'krizfr'kr dj fn;k x;k gSA blh izdkj C;kt ds
laca/k esa uohu vf/kfu;e esa rhu txg izko/kku fd;s x;s gSaA izFke volj Hkwfe vf/kxzg.k ds le;
dysDVj }kjk fu/kkZfjr izfrdj ls le; dk gS ftlds laca/k esa /kkjk&30 ¼3½ esa izko/kku fd;k x;k
gS ftlds vuqlkj lkekftd lek?kkr fu/kkZj.k v/;;u ds vf/klwpuk ds izdk'ku dh rkjh[k ls
izkjEHk gksdj dysDVj ds fu.kZ; dh rkjh[k rd ;k Hkwfe dk dCtk ysus dh rkjh[k rd tks Hkh iwoZ
gks] dh vof/k ds fy;s 12 izfr'kr izfro"kZ dh nj ls cktkj ewY; ij C;kt iznk; fd;k tk,xkA
,slk gh izko/kku izkf/kdj.k ds fy;s /kkjk&69 ¼2½ esa fn;k x;k gSA

/kkjk&72 ds vuqlkj ;fn izkf/kdj.k us izfrdj dh jkf'k esa of̀) dh gS rc og C;kt ds
laca/k esa ;g ys[k djsxk fd Hkwfe ij dCtk ysus dh fnukad ls ,sls vkf/kD; izfrdj ds lank; fd;s
tkus dh rkjh[k rd 9 izfr'kr okf"kZd dh nj ls C;kt dh vnk;xh dh tk, ijarq vkf/kD; dh
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jkf'k ds lank; esa ,d o"kZ dh vof/k ls vf/kd O;rhr gksus ij ftruh jkf'k dh vnk;xh 'ks"k jgsxh]
ml ij 15 izfr'kr dh nj ls C;kt dh vnk;xh gksxhA ,slk gh izko/kku /kkjk&80 esa dysDVj ds
fy;s gS tgka izfrdj ij izFke C;kt dh nj 9 izfr'kr gS ijarq ,d o"kZ ds vanj lEiw.kZ jkf'k dh
vnk;xh u gksus ij 'ks"k cph jkf'k ij mDr C;kt dh nj 15 izfr'kr gksus dk ys[k gSA

iwoZ vf/kfu;e esa tgka U;k;ky; }kjk funsZ'k ij ikfjr vkns'k ds fo:) vihy dk izko/kku
/kkjk&54 esa Fkk ogha uohu vf/kfu;e esa /kkjk&74 esa vihy dk izko/kku fd;k x;k gS ftlds vuqlkj
izkf/kdj.k }kjk ikfjr vf/kfu.kZ; ds fo:) 60 fnol ds Hkhrj mPp U;k;ky; esa vihy dj ldsxk
bl vof/k dks mPp U;k;ky; lek/kkuizn dkj.kksa ls 60 fnu dh vfrfjDr vof/k ds fy;s c<+k
ldrk gSA uohu vf/kfu;e esa bl vihy dk fujkdj.k 6 ekg ds vanj fd;s tkus ds iz;kl fd;s
tkus dh vis{kk dh xbZ gSA

iwoZ vf/kfu;e esa Hkwfe vf/kxzg.k ls lacaf/kr fdlh fookn ds laca/k esa lquokbZ dh
{ks=kf/kdkfjrk flfoy U;k;ky; dks u gksus dk izko/kku fd;k x;k FkkA ,slk gh otZu uohu
vf/kfu;e dh /kkjk&63 esa Hkh fd;k x;k gS ftlds vuqlkj ,slk dksbZ Hkh dk;Z] ftlds laca/k esa
dysDVj ;k izkf/kdj.k dks bl vf/kfue; esa l'kDr fd;k x;k gS] ml laca/k esa fdlh fookn dks
xzg.k djus vkSj O;kns'k tkjh djus dh vf/kdkfjrk flfoy U;k;ky; dks ugha gksxhA

Hkwfe vf/kxzg.k vkSj ,sls vf/kxzg.k ds laca/k esaa izfrdj fu/kkZj.k dh lquokbZ dh izfØ;k ds
laca/k esa iwoZ vf/kfu;e esa Hkh Li"V izko/kku FksA iwoZ vf/kfu;e esa tks izko/kku bl laca/k esa fd;s
x;s Fks mu lHkh dks uohu vf/kfu;e esa LFkku iznku fd;k x;k gS dsoy varj ;g gS fd uohu
vf/kfu;e esa iwoZ mica/kksa ds lkFk&lkFk le; ds ifjorZu ds le; ds lkFk mn~Hkwr vFkok Hkfo";
ds vko';drkvksa dks /;ku es aj[krs gq;s mu mica/kksa dks fy;k x;kA mnkgj.k ds fy;s uhou
vf/kfu;e dh /kkjk&11 tks fd iwoZ vf/kfu;e dh /kkjk&4 ds led{k gS esa iwoZ vf/kfu;e ds /kkjk&4
ds lkFk ;g Hkh tksM+k x;k fd dh vf/klwpuk dk izdk'ku lewfpr ljdkj dh osclkbV ij viyksM
fd;k tk;sxk vkSj xzke lHkk] uxj ifkydk ;k Lok;Rr laLFkk] tSlh Hkh fLFkfr gks] dh cSBd cqykdj
mUgsa lwfpr fd;k tk;sxkA uohu vf/kfu;e dh /kkjk&12 esa ;g ijarqd tksM+k x;k fd Hkwfe dh
fLFkfr esa dksbZ Hkh dk;Z Hkwfe Lokeh ;k mldh vksj ls izkf/kÑr O;fDr dh vuqifLFkfr esa ugha fd;k
tk;sxk ijarq vuqifLFkfr esa de ls de 60 fnu iwoZ dk uksfVl nsdj fd;k tk ldsxkA uohu
vf/kfu;e esa izFke vf/klwpuk ds izdk'ku ls 60 fnu ds vanj vf/kxzg.k ds laca/k esa vk{ksi djus
dh O;oLFkk dh xbZ gS tks fd iwoZ vf/kfu;e dh /kkjk&5d esa 30 fnu FkhA Hkwfe vf/kxzg.k dh izFke
vf/klwpuk ls dysDVj }kjk izfrdj jkf'k ds vo/kkj.k djus rd ds izko/kkuksa ds laca/k esa ,d
rkfydk uhps nh tk jgh gS ftlls ;g le>us esa lqfo/kk gksxh fd bl laca/k esa tks izko/kku iwoZ
vf/kfu;e esaa Fks ogh izko/kku ;Fkksfpr vko';d la'kks/ku ds lkFk uohu vf/kfu;e esa gSA
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1-

2-

3-

4-

5-

6-

7-

8-

9-

10-

11-

12-

13-

14-

15-

16-

izkjfEHkd vf/klwpuk dk izdk'ku vkSj
vf/kdkfj;ksa dh 'kfDr

uqdlkuh dk lank;

vk{ksiksa dh lquokbZ

yksd iz;kstu gsrq vko';drk gksus dh ?kks"k.kk

?kks"k.kk mijkar vtZu vkns'k

Hkwfe dk fpUgkadu eki vkSj js[kkadu

fgrc) O;fDr;ksa dks lwpuk

dysDVj }kjk ukeksa vkSj fgrksa ds ckjs esa dFku
djus dh vis{kk djus dh 'kfDr

dysDVj }kjk tkap vkSj vf/kfu.kZ;

vof/k ftlds Hkhrj vf/kfu.kZ; fd;k tk;sxk

dysDVj dk vf/kfu.kZ; dc vafre gksxk

tkap dk LFkxu

lkf{k;ksa dks leu djus] gkftj djus vkSj
nLrkost is'k djkus dh 'kfDr

vfHkys[k vkfn eaxkus dh 'kfDr

dCtk ysus dh 'kfDr

dfri; n'k kvk s a  e s a  H k w fevt Zu dh
vR;ko';drk dh n'kk esa fo'ks"k 'kfDr;ka

/kkjk 4

/kkjk 5

/kkjk 5 ,

/kkjk 6

/kkjk 7

/kkjk 8

/kkjk 9

/kkjk 10

/kkjk 11

/kkjk 11,

/kkjk 12

/kkjk 13

/kkjk 14

/kkjk 15,

/kkjk 16

/kkjk 17

/kkjk 11

/kkjk 13

/kkjk 15

/kkjk 19

/kkjk 19 ¼6½

/kkjk 20

/kkjk 21

/kkjk 22

/kkjk 23

/kkjk 25

/kkjk 37

/kkjk 34

/kkjk 35

/kkjk 36

/kkjk 38

/kkjk 40

mDr rkfydk ds voyksdu ls ;g Li"V gS fd iwoZ vf/kfu;e esa tks izko/kku /kkjk&4 ls
17 esa dysDVj ds dk;kZy; esa funsZ'k fd;s tkus ds iwoZ ls lacaf/kr Fks os lHkh uohu vf/kfu;e esa
lekfgr fd;s x;s gSaA

tgka rd izkf/kdj.k ds le{k funsZ'k dh izfØ;k gS] mldh fLFkfr Hkh blh izdkj dh gS fd
iwoZ vf/kfu;e ds izko/kkuksa dks ;Fkksfpr la'kks/ku ds lkFk uohu Øekad nsrs gq;s mUgsa ;Fkkor j[kk
x;k gSA lokZf/kd egRowi.kZ varj izfØ;k ds laca/k esa ;g gS fd tgka iwoZ vf/kfu;e esa U;k;ky;
dks dysDVj ds le{k izLrqr funsZ'k ;kfpdk dks vkgwr djus dh vf/kdkfjrk ugha Fkh ogha uohu
vf/kfu;e esa /kkjk&64 ds izFke ijarqd esa dysDVj ds fy;s ;g vkKkid izko/kku fd;k x;k gS dh
og 30 fnu ds vanj funs'k dks leqfpr izkf/kdkjh ds le{k HkstsxkA ogha izkf/kdj.k dks f}rh; ijarqd
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ds v/khu ;g vf/kdkfjrk iznku dh xbZ gS fd og vkosnd ds vkosnu ij dysDVj dks funsZ'k Hkstus
ds fy;s funsZ'k dj ldsA iwoZ vf/kfu;e esa tgka dysDVj ds le{k vkosnu djus ds fy;s ifjlhek
vof/k fu/kkZfjr Fkh ftlds i'pkr~ vkosnu ysus dh le;kof/k foLrkfjr djus ds fy;s dysDVj dks
dksbZ vf/kdkj ugha Fkk ijarq uohu vf/kfu;e esa /kkjk&64 ¼2½ ds v/khu dysDVj dks ;g vf/kdkfjrk
iznku dh xbZ gS fd og bl vof/k dks i;kZIr dkj.k dk le; gksus ij 1 o"kZ dh vfrfjDr
vof/k esa xzg.k dj ldrk gSA iwoZ vf/kfu;e vkSj uohu vf/kfu;e esa funsZ'k ds laca/k esa lekurk
dks n'kkZus ds fy;s uhps nh xbZ rkfydk ls lgk;rk izkIr gks ldrh gS &

1- funsZ'k /kkjk 18 /kkjk 64

2- izkf/kdj.k dks dysDVj dk dFku /kkjk 19 /kkjk 65

3- izkf/kdj.k }kjk lwpuk dh rkehy /kkjk 20 /kkjk 66

4- dk;Zokfg;ksa dh ifjf/k ij fucZa/ku /kkjk 21 /kkjk 67

5- dk;Zokfg;ksa dk lkoZtfud gksuk /kkjk 22 /kkjk 68

6- vf/kfu.kZ; dk izk:i /kkjk 26 /kkjk 70

7- [kpsZ /kkjk 27 /kkjk 71

8- vkf/kD; izfrdj ij C;kt /kkjk 28 /kkjk 72

9- izkf/kdj.k ds vf/kfu.kZ; ds vk/kkj ij izfrdj /kkjk 28, /kkjk 73
dh jde dk iqu% vo/kkj.k

Åij of.kZr rkfydk ls ;g Li"V gS fd uohu vf/kfu;e ds varxZr izkf/kdj.k ds lnL; ds
:i esa vFkok iwoZ vf/kfu;e esa U;k;ky; ds ihBklhu vf/kdkjh ds :i esa fd;s tkus okys dk;ksZa
esa dksbZ fo'ks"k vFkok egRoiw.kZ varj ugha gSA uohu vf/kfu;e dk fuekZ.k bl mÌs'; ls fd;k x;k
gS fd Hkwfe vf/kxzg.k laca/kh fo"k;ksa esa mu O;fDr;ksa dh Hkh lgHkkfxrk gks ftudh Hkwfe dk vf/kxzg.k
gks jgk gSA ,slh fLFkfr esa uohu vf/kfu;e ds varxZr izLrqr izdj.kksa ds fujkdj.k ds le; bl
mÌs'; dks Hkh fopkj esa ysuk pkfg,A blds vfrfjDr lcls egRoiw.kZ :i ls izfrdj laca/kh izdj.kksa
ds fujkdj.k ds izfr Hkh laosnu'khyrk gksuh pkfg, rkfd ftl O;fDr dh Hkwfe dk vf/kxzg.k gqvk
gS og izfrdj ls izkIr gksus okyh jkf'k dk mi;ksx vius Hkfo"; dh ;kstukvksa ds fy;s djrs gq,
Hkwfe vf/kxzg.k ls gqbZ {kfr dh iwfrZ dj ldsA

lqfo/kk ds fy;s iwoZ vf/kfu;e ,oa uohu vf/kfu;e ds fgUnh ,oa vaxzsth laLdj.k D;w vkj
dksM ds :i esa fn;s tk jgs gSaA
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ORDER OF ACQUITTAL UNDER SECTION 232 OF CR.P.C.
Tajinder Singh Ajmani

OSD, MPSJA

OBJECT

Section 232 of Criminal Procedure Code 1973 (hereinafter referred to as
‘‘CrPC’’) is an enabling provision whereby the trial Judge can record an order of
acquittal before asking the accused to enter into his defence. The prime objective
is to expedite the trial and to avoid unnecessary prolongation. The provision of
section 232 CrPC impliedly encompasses with the well settled principles of
criminal trial that the prosecution must succeed on its own and cannot depend
the weakness of the defence evidence. The word no evidence is significant and
under these circumstances only, the trial court may acquit the accused persons.

RELEVANT PROVISION

Section 232 CrPC – Acquittal.– If, after taking the evidence for the
prosecution, examining the accused and hearing the prosecution and the
defence on the point, the Judge considers that there is no evidence that the
accused committed the offence, the Judge shall record an order of acquittal.

Section 233 CrPC – Entering upon defence. – (I) Where the accused
is not acquitted under Section 232, he shall be called upon to enter on his
defence and adduce any evidence he may have in support thereof.

AFTER TAKING THE EVIDENCE FOR THE PROSECUTION

Section 225 of the CrPC provides that trial is to be conducted by the Public
Prosecutor. The first question that arises here is whether Public Prosecutor has
sole privilege to close prosecution evidence and Court is bound to accept his
will. This aspect is considered by the Supreme Court in Bablu Kumar v. State of
Bihar, (2015) 8 SCC 787 wherein it was observed that the court is under the legal
obligation to see that the witnesses who have been cited by the prosecution are
produced by it or if summons are issued, they are actually served on the
witnesses. If the court is of the opinion that the material witnesses have not
been examined, it should not allow the prosecution to close the evidence. There
can be no doubt that the prosecution may not examine all the material witnesses
but that does not necessarily mean that the prosecution can choose not to
examine any witness and convey to the court that it does not intend to cite the
witnesses. The Public Prosecutor who conducts the trial has a statutory duty to
perform. He cannot afford to take things in a lighter manner. The court also is
not expected to accept the version of the prosecution as if it is sacred. It has to
apply its mind on every occasion. Non-application of mind by the trial court has
the potentiality to lead to the paralysis of the conception of fair trial as laid down
in Bablu Kumar (supra) and held as under:
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‘‘In fact the record and proceedings must demonstrate on
face of it that before the purshis for closing the evidence is
f i led and accepted, all the three, that is to say, the
investigating agency, the learned Public Prosecutor in
charge of the case and the learned trial Judge had put in
their respective hard. honest, and sincere efforts, in short
done their best to examine material witnesses before the
Court. If this is not done, the whole system would he reduced
to “justice show”, without doing any substantial justice, and
which in turn could be nothing less than a mere farce and
rank judicial hypocrisy. Such lapses and remissness on the
part of either the Investigating Agency, the learned Public
Prosecutor or the learned tr ial Judge cannot be
countenanced lightly and they are liable to explanation. This
is to be noted for the future only. We hope this case and
this judgment will serve as an example to all Investigating
Officers, Public Prosecutors and the learned Judges dealing
with the cases where some material witnesses are not
examined on some flimsy hearsay ground of he/she having
gone abroad, and was not likely to return or not available
at given address, etc’’.

In case where superior court directs that trial in a particular case shall
conclude within time frame. In Mahendra Yadav v. State of Bihar, Criminal Misc.
No. 23806 of 2007, order dated 17-7-2007 (Pat) it has been observed as under:

‘‘That for finalisation of the trial within a fixed duration and
the learned trial Judge, in all possibility, harboured the
impression that even if the prosecution witnesses had not
been served the notice to depose in court, and the
prosecution had not taken any affirmative steps to make
them available for adducing evidence in court, yet he must
conclude the trial by the target date as if it is a mechanical
and routine act. The learned trial Judge, as it appears to
us, has totally forgotten that he could have asked for
extension of time from the High Court, for the High Court,
and we are totally convinced, could never have meant to
conclude the trial either at the pleasure of the prosecution
or the desire of the accused’’.

 EXAMINING THE ACCUSED

Whether the term ‘examine the accused’ used in section 232, CrPC means
examination in general or examination as provided under section 313 CrPC and
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whether before recording of order of acquittal, compliance of section 313 CrPC
is mandatory? This aspect has been considered by the Supreme Court in State
of Maharashtra v. Sukhdev Singh, (1992) 3 SCC 700. The manner of examination
of the accused is provided in Section 313 CrPC. So far as section 232 CrPC is
concerned, such examination of the evidence of the prosecution is not an
examination for the purpose of recording a judgment but it is for prima facie
arriving at a conclusion whether there is any necessity for further proceeding
with the case. It was observed thus:

“It is, therefore, true that the purpose of the examination of
the accused under Section 313 CrPC is to give the accused
an opportunity to explain the incriminating material which
has surfaced on record. The stage of examination of the
accused under clause (b) of sub-section (1) of Section 313
CrPC is reached only after the witnesses for the prosecution
have been examined and before the accused is called on
to enter upon his defence. At the stage of closure of the
prosecution evidence and before recording of statement
under Section 313, CrPC the learned Judge is not expected
to evaluate the evidence for the purpose of deciding
whether or not he should question the accused. The learned
trial Judge is not expected before he examines the accused
under Section 313 CrPC to sift the evidence and pronounce
on whether or not he would accept the evidence regarding
any incriminating material to determine whether or not to
examine the accused on that material. To do so would be to
prejudge the evidence without hearing the prosecution
under Section 314 CrPC. Therefore, no matter how weak
or scanty the prosecution evidence is in regard to a certain
incriminating material, it is the duty of the court to examine
the accused and seek his explanation thereon. It is only
after that stage is over that the oral arguments have to be
heard before the judgment is rendered. It is only where the
court finds that no incriminating material has surfaced that
the accused may not be examined under Section 313. If
there is material against the accused, he must be examined.”

Regarding the proper stage of defence evidence, in Pati Ram v. State of
U.P., (1970) 3 SCC 703 while considering the provision of 342 of the Code of
Criminal Procedure, 1898 (here in after refered to as ‘‘old Code’’) Supreme
Court has observed that:
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“What has been done is, as is usually done in all such cases.
After putting the questions that are required to be put under
Section 342 of the ‘‘old Code’’, the accused was asked
whether he had any defence evidence. We do not think
that that procedure in any way conflicts with Section 289 of
the old Code.

In Pintu and anr. v State of U.P., 2002 CriLJ 2241, (All) it has been clarified
that the question whether an accused wants to adduce evidence in defence
should not have been put to the accused while recording statement under Section
313 CrPC in Sessions trial. After the prosecution evidence is recorded and the
statement of the accused is also recorded, an order should be passed under
Section 232 CrPC. If the accused is not acquitted by that order on the ground
that there is no evidence that the accused committed the offence, only then the
accused should be called upon to enter into his defence and adduce any
evidence, he may have in support thereof as provided under in Section 233
CrPC.

In Satbir Singh v. State of Haryana, (2021) 6 SCC 1, it has been again reiterated
that once the trial court decides that the accused is not eligible to be acquitted
as per the provisions of Section 232 CrPC, it must move on and fix hearings
specifically for “defence evidence”, calling upon the accused to present his
defence as per the procedure provided in Section 233 CrPC, which is also an
invaluable right provided to the accused.

NO EVIDENCE

In Queen Empress v. Ramalingam, (1897) ILR 20 Mad 445, it has been guided
that it is a salutary principle in a sessions trial that no final opinion as to the
reliability or acceptability of the evidence should be arrived at by the Judge until
the whole evidence before him has been duly considered. Although direct
decisions under Section 232 CrPC on the point are very few, there are a number
of decisions under Section 289 of the old Code, where Courts have considered
what is meant by the expression “no evidence” in that Section.

In Pati Ram v. State of U.P., (1970) 3 SCC 703, the Supreme Court has held
that what Section 289 of the old Code requires to be done is that if the trial
Judge comes to the conclusion that there is evidence to show that the accused
had committed the offence, then the accused should be called  to enter upon
his defence and that the value to be attached to that evidence is not to be
considered at that stage. After relying Pati Ram (supra) in Kumar Naik v. State
of Karnataka, 1976 CriLJ 925 it has been reiterated that under Section 289 of the
old Code, the Sessions Judge was required to come to the conclusion that there
was evidence to show that the accused had committed the offence and at that
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time, he was not to decide what value was to be attached to that evidence, as
Section 232 of the new Code Shows any difference in the legal position.

In State of Kerala v. Mundan, 1981 CriLJ 1795, the Division Bench of the
Kerala High Court explained  that the words “no evidence” in section 232 CrPC
cannot be construed or interpreted to mean absence of sufficient evidence for
conviction or absence of satisfactory or trustworthy or conclusive evidence in
support of the charge. The judge has to see whether any evidence has been let
in on behalf of the prosecution in support of their case that the accused
committed the offence alleged, and whether that evidence is legal and relevant.
It is not the quality or the quantity of the evidence that has to be considered at
this stage. If there is any evidence to show that the accused has committed the
offence, then the judge has to pass on to the next stage, It is not open to him to
evaluate or consider the reliability of the evidence at this stage.

In the case of Santosh Kumar Mohanty v. Brajabandhu Mohanty, 2001 CriLJ
1618, charge had already been framed and it was open for the learned Assistant
Sessions Judge to discharge the accused persons only at that stage. He could
not have recorded an order of acquittal under Section 232 CrPC, as no evidence
had been adduced on behalf of the prosecution and the statements of the accused
persons were not recorded under Section 313 CrPC.

DUE COMPLIANCE OF SECTION 232

In Lal Behari Das v. State of Tripura, 1998 SCC OnLine Gau 90, it has been
observed that it is desirable that after closure of the prosecution evidence and
after recording the statement of the accused persons u/s 313 CrPC, the court
records one line order, if it is not inclined to acquit the accused person at that
stage, that this is not a case of acquittal u/s 232 CrPC or calling upon the accused
persons to enter into their defence. This will keep the record straight and there
will be no scope of any confusion whatsoever.

In K. Moidu v. State of Kerala, 2009 CriLJ 4045, the Full Bench of Kerala High
Court made it clear that every Sessions Court is bound to ensure that in the
order sheets maintained from the stage of Section 232 CrPC, must show the
following steps clearly to satisfy the procedure prescribed:

(a) That the prosecution evidence was closed under Section 231 and hearing
was held under Section 232 CrPC.

(b) That the mind of the court was applied under Section 232 CrPC and a
decision was taken on the question whether it is a case where there is no
evidence at all against the accused. If there is no evidence at all, a detailed
and considered order of acquittal must be passed. If not, the fact that the
case is not one in which there is no evidence at all must be recorded. In
that event, no detailed order need to be written.
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(c) If the court decides to proceed further, the accused must be called upon to
enter on his defence and adduce evidence with the assistance of the court
wherever necessary under Section 233 CrPC to procure the presence of
the witnesses.

(d) Whether the accused has adduced evidence or not must be recorded. If
the accused has not adduced evidence, it must be recorded that the
accused and/or his counsel stated that they want to adduce no defence
evidence. For this purpose, by way of abundant caution the statement of
the accused can be recorded and his signature be obtained as has been
done under Section 289(1) of the old Code.

(e) Only thereafter the court should proceed to consider the question of
acquittal/conviction under Section 234 CrPC.

NON-COMPLIANCE OF SECTIONS 232 AND 233 – EFFECT

What is the effect of non compliance of Sections 232 and 233 CrPC? In
K. Moidu (supra) the Full Bench laid down the correct position of law which is
stated as follows :

(i) Sections 232 and 233 CrPC are mandatory in the sense that all Sessions
Courts are expected to comply with those provisions strictly and earnestly
and the compliance should be reflected in the proceedings.

(ii) However, non-compliance of the said provisions does not ipso facto vitiate
the proceedings.

(iii) If it is shown that the omission to comply with the provisions has resulted in
serious and substantial prejudice against the accused and consequent
failure of justice, such omission vitiates the proceedings from that stage
and superior courts will be justified in setting aside the final order and
directing the Sessions Court to continue trial from that stage afresh.

(iv) If there be substantial compliance and if there be no serious and substantial
prejudice against the accused and no resultant failure of justice flowing
from the inadequacy in compliance, such inadequacy/irregularity is curable
under Sec. 465 CrPC and such inadequacy/non-compliance will not vitiate
the proceedings or lead to invalidation of the subsequent proceedings.

CONCLUSION

 If the pre-conditions enumerated in Section 232 CrPC, viz. (i) after taking
of evidence for the prosecution; (ii) examining the accused; and (iii) no
evidence, are fulfilled, it is desirable to pass an order of acquittal under
the said section.

 The court is under the legal obligation to see that the witnesses who have
been cited by the prosecution are produced by it or if summons are issued,



JOTI JOURNAL - OCTOBER 2022 -  PART I 253

they are actually served on the witnesses. If the court is of the opinion that
the material witnesses have not been examined, it should not allow the
prosecution to close the evidence.

 The manner of examination of the accused is provided in Sections 313
CrPC of the Code.  Such examination of the evidence of the prosecution is
not an examination for the purpose of recording a judgment but for prima
facie arriving at a conclusion as to whether there is any necessity for further
proceeding with the case.

 No matter how weak or scanty the prosecution evidence is in regard to
certain incriminating material, it is the duty of the court to examine the
accused and seek his explanation thereon. The value to be attached to
that evidence is not to be considered at that stage.

 After putting the questions that are required to be put under Section 313
CrPC the accused has to be asked whether he had any defence evidence.

 The words “no evidence” in Sections 232 CrPC cannot be construed or
interpreted to mean absence of sufficient evidence for conviction or absence
of satisfactory or trustworthy or conclusive evidence in support of the
charge.

 Under Section 232 CrPC what the Judge has to look into and consider is
whether there is legal evidence adduced on behalf of the prosecution
connecting the accused with the commission of the crime and not its quality
and quantity. He is not to consider at this stage the sufficiency, reliability or
trustworthiness of that evidence.

 It is desirable that after closure of the prosecution evidence and after
recording the statement of the accused persons u/s 313 CrPC the court
records one line order, if it is not inclined to acquit the accused person at
that stage, that this is not a case of acquittal u/s 232 CrPC or calling upon
the accused persons to enter into their defence. This will keep the record
straight and there will be no scope of any confusion whatsoever.

 Sections 232 and 233 CrPC are mandatory in the sense that all Sessions
Courts are expected to comply with those provisions strictly and earnestly
and the compliance should be reflected in the proceedings. However, non-
compliance of the said provisions does not ipso facto vitiate the proceedings.
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LAW OF PARTITION: PRELIMINARY DECREE AND
FINAL DECREE

Manish Sharma
OSD, MPSJA

Introduction:

‘Partition’ is a re-distribution or adjustment of pre-existing rights, among
co-owners/ coparceners, resulting in division of lands or other properties jointly
held by them, into different lots or portions and delivery thereof to the respective
allocatees. The effect of such division is that the joint ownership is terminated
and the respective shares vest in them severally. Partition of a property can
only be among those having a share or interest in it. A person who does not
have a share in such property cannot obviously be a party to a partition. In a
suit for partition or separation of a share, the prayer is not only for declaration
of plaintiff’s share in the suit properties but also division of his share by metes
and bounds. This involves three issues: (a) whether the person seeking division
has a share or interest in the suit property/properties? (b) whether he is entitled
to the relief of division and separate possession? and (c) how and in what manner,
the property/properties should be divided by metes and bounds?

In a suit for partition or separation of a share, the court at the first instance
decides whether the plaintiff has a share in the suit property and whether he is
entitled to a division and separate possession? The decision on these two issues
is exercise of a judicial function and results in first stage decision termed as
‘decree’ under Order 20 Rule 18(1) and termed as ‘preliminary decree’ under
Order 20 Rule 18(2) of the Code of Civil Procedure (‘Code’ for short). The
consequential division by metes and bounds, is considered to be a ministerial
or administrative act requiring physical inspection, measurements, calculations
and considering various permutations/ combinations/alternatives of division, is
referred to the Collector under Rule 18(1) of the Code and is the subject-matter
of the final decree under Rule 18(2) of the Code.

‘Separation of share’ is a species of ‘partition’. When all co-owners get
separated, it is a partition. Separation of share/s refers to a division where only
one or only a few among several co-owners/coparceners get separated and
others continue to be joint or continue to hold the remaining property jointly
without division by metes and bounds. For example, where four brothers owning
a property divide it among themselves by metes and bounds, it is a partition.
But if only one brother wants to get his share separated and other three brothers
continue to remain joint, there is only a separation of the share of one brother.

Relevant provisions:

Decree may be of three types; preliminary, final and partly preliminary &
partly final. The terms ‘preliminary decree’ and ‘final decree’ used in the said
rule are defined in Explanation to section 2(2) of the Code and read thus:
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“A decree is preliminary when further proceedings have to
be taken before the suit can be completely disposed of. It
is final when such adjudication completely disposes of the
suit. It may be partly preliminary and partly final.”

Order 20 Rule 18 of the Code deals with decrees in suits for partition or
separate possession of a share therein which is extracted below:

“18. Decree in suit for partition of property or separate possession of a share
therein. – Where the Court passes a decree for the partition of property or
for the separate possession of a share therein, then -

(1) If and in so far as the decree relates to an estate assessed to the
payment of revenue to the Government, the decree shall declare the
rights of the several parties interested in the property, but shall direct
such partition or separation to be made by the Collector, or any gazetted
subordinate of the Collector deputed by him in this behalf, in accordance
with such declaration and with the provisions of section 54;

(2) If and in so far as such decree relates to any other immovable property
or to movable property, the Court may, if the partition or separation
cannot be convenient ly made without further inquiry, pass a
preliminary decree declaring the rights of the several parties,
interested in the property and giving such further directions as may
be required.”

Section 54 of the Code deals with partition of estate or separation of share,
relevant for purposes of Rule 18(1) which reads thus:

“Where the decree is for the partition of an undivided estate assessed to
the payment of revenue of the government, or for the separate possession
of a share of such an estate, the partition of the estate or the separation of
the share shall be made by the Collector or any gazetted sub-ordinate of
the Collector deputed by him in this behalf, in accordance with the law (if
any) for the time being in force relating to the partition, or the separate
possession of shares, of such estates.”

Order 26 Rule 13 of the Code deals with Commissions to make partition of
immovable property, relevant for purposes of Rule 18(2) reads thus:

“Where a preliminary decree for partition has been passed, the Court may,
in any case not provided for by section 54, issue a commission to such
person as it thinks fit to make the partition or separation according to the
rights as declared in such decree.”

Order 26 Rule 14 of the Code deals with procedure of commissioner, after
necessary inquiry commissioner shall divide the property into as many shares
as directed and allot shares by metes and bounds to parties, and may, if
authorized thereto by the said order, award sum to be paid for purpose of
equliging the value of the shares and submitt his signed report. Where the
court confirms or varies the report it shall pass a decree in accordance with the
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report as confirmed or varied. But where the court sets aside the report or
reports it shall either issue a new commission or make other order as it shall
think fit.

Rule 171 of Madhya Pradesh Civil Courts Rules, 1961 deals with the procedure.
In a suit where preliminary decree is followed by a final judgment, a final decree
shall be drawn up in terms of the final judgment. The final decree being, an
adjudication completely disposing of the suit and conclusively determine the
rights of the parties, shall be full and complete in itself, so as to be capable of
being understood and executed without any reference to the preliminary decree.

Distinction between Preliminary and Final Decrees :

In Shankar Balwant Lokhande (Dead) v. Chandrakant Shankar Lokhande, AIR
1995 SC 1211 (1212) case, the Supreme Court observed:

“A preliminary decree is one which declares the rights and liabilities of the
parties leaving the actual result to be worked out in further proceedings.
Then, as a result of the further inquiries conducted pursuant to the
preliminary decree, the rights of the parties are fully determined and a
decree is passed in accordance with such determination which is final.
Both the decrees are in the same suit. Final decree may be said to become
final in two ways:

(i) when the time for appeal has expired without any appeal being filed
against the preliminary decree or the matter has been decided by the
highest court;

(ii) when, as regards the court passing the decree, the same stands
completely disposed of It is in the latter sense the word “decree” is
used in, s. 2(2) of CPC. The Court also observed that until the final
decree is passed, there is “no formal expression” of the court that
conclusively settles all the issues in the case.’’

Duty of Court :

Once a court passes a decree, it is the duty of the court to ensure that the
matter is referred to the Collector or a Commissioner for division unless the
parties themselves agree as to the manner of division. This duty in the normal
course has to be performed by the court itself as a continuation of the preliminary
decree. Sometimes either on account of the pendency of an appeal or other
circumstances, the court passes the decree under Rule 18(1) the Code or a
preliminary decree under Rule 18(2) the Code and the matter goes into storage
to be revived only when an application is made by any of the parties, drawing its
attention to the pending issue and the need for referring the matter either to the
Collector or a Commissioner for actual division of the property.

Estates assessed to payment of revenue to Government (agricultural land):

The court is required to pass only one decree declaring the rights of several
parties interested in the suit property with a direction to the Collector (or his
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subordinate) to effect actual partition or separation in accordance with the
declaration made by the court in regard to the shares of various parties and
deliver the respective portions to them, in accordance with section 54 of the
Code. Such entrust to the Collector under law was for two reasons. First is that
Revenue Authorities are more conversant with matters relating to agricultural
lands. Second is to safeguard the interests of government in regard to revenue.
(The second reason, which was very important in the 19th century and early 20th

century when the Code was made, has now virtually lost its relevance, as revenue
from agricultural lands is negligible). Where the Collector acts in terms of the
decree, the matter does not come back to the court at all. The court will not
interfere with the partitions by the Collector, except to the extent of any complaint
of a third party affected thereby.

In Bhagwansingh v. Babu Shiv Prasad and anr., AIR 1974 MP 12, the Court
observed that if final decree was actually passed and even though it was not
challenged by the appellant, that would not in any way preclude the appellant
from raising the objection that the civil Court had no jurisdiction to pass the final
decree and execute the same after the matter was referred to the Collector
under Order XX, Rule 18 read with Section 54 of the Code. The civil Court had
become functus officio and it was not competent to pass a final decree which it
did in terms of the partition effected by the Collector.

Immovable properties (other than agricultural lands paying land
revenue), i.e. buildings, plots etc. or movable properties:

(i) where the court can conveniently and without further inquiry make the
division without the assistance of any Commissioner, or where parties agree
upon the manner of division, the court will pass a single decree comprising
of preliminary decree declaring the rights of several parties and also a
final decree dividing the suit properties by metes and bounds.

(ii) where the division by metes and bounds cannot be made without further
inquiry, the court will pass a preliminary decree declaring the rights of the
parties interested in the property and give further directions as may be
required to effect the division. In such cases, normally a Commissioner is
appointed (usually an Engineer, Draughts man, Architect or Lawyer) to
physically examine the property to be divided and suggest the manner of
division. The court then hears the parties on the report and passes a final
decree for division by metes and bounds. The function of making a partition
or separation according to the rights declared by the preliminary decree,
(in regard to non-agricultural immovable properties and movables) is
entrusted to a Commissioner, as it involves inspection of the property and
examination of various alternatives with reference to practical utility and
site conditions. When the Commissioner gives his report as to the manner
of division, the proposals contained in the report are considered by the
court; and after hearing objections to the report, if any, the court passes a
final decree whereby the relief sought in the suit is granted by separating
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the property by metes and bounds. It is also possible that if the property is
incapable of proper division, the court may direct sale thereof and
distribution of the proceeds as per the shares declared.

Limitation :

An application requesting the court to take necessary steps to draw up a final
decree effecting a division in terms of the preliminary decree, is neither an application
for execution (falling under Article 136 of the Limitation Act) nor an application
seeking a fresh relief (falling under Article 137 of Limitation Act). It is only a reminder
to the court to do its duty to appoint a Commissioner, get a report, and draw a final
decree in the pending suit so that the suit is taken to its logical conclusion.

In case of Venu v. Ponnusamy Reddiar, AIR 2017 SC 2447 it was held by the
Apex Court that –

“a preliminary decree for partition crystallizes the rights of
parties for seeking partition to the extent declared, the
equities remain to be worked out in final decree proceedings.
Till partition is carried out and final decree is passed, there
is no question of any limitation running against right to claim
partition as per preliminary decree. Even when application
is filed seeking appointment of Commissioner, no limitation
is prescribed for this purpose, as such, it would not be
barred by limitation, lis continues till preliminary decree
culminates in to final decree”.

Effect of Preliminary Decree in disposing of the suit:

In Shub Karan Bubna @ Shub Karan Prasad Bubna v. Sita Saran Bubna &
ors., (2009) 9 SCC 689, Hon’ble Apex Court held that because of the artificial
division of suits into preliminary decree proceedings, final decree proceedings
and execution proceedings, many trial court judges tend to believe that
adjudication of the right being the judicial function, they should concentrate on
that part. Consequently, adequate importance is not given to the final decree
proceedings and execution proceedings which are considered to be ministerial
functions. The focus is on disposing of cases rather than ensuring that the
litigant gets the relief. But the focus should not only be on early disposal of
cases, but also on early and easily securing relief for which the party approaches
the court. When a preliminary decree is passed in a partition suit, the proceedings
should be continued by fixing dates for further proceedings till a final decree is
passed. It is the duty and function of the court. Performance of such function
does not require a reminder or nudge from the litigant. The mindset should be
to expedite the process of dispute resolution.

Procedure in regard to the partition suit after passing preliminary decree

If a suit for a partition is filed in the court, the court will issue the decree
after thorough seruting. It may be a preliminary decree, composite decree or
final decree. In a few cases, the property may be put to sale and the proceeds
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from the sale will be shared among the shareholders which can be termed as
final decree.

The Court may direct the parties to deposit the amount which is required
for non-judicial stamp paper which is in proportion to the value of their share.
The preparation of a non-judicial stamp paper of a requisite value is required in
the decree of a partition suit. The Court may retain the decree and the copies of
the same will also be issued to the parties. Such copy of the decree will be sent
to the filing in the book - Book Number 1: in his office or in the place where the
property is situated. The final decree in the partition suit will be treated as a
registered document. It will form part of the registration records.

When decree becomes enforceable:

In Dr. Chiranji Lal (D) by LRs. v. Hari Das (D) by LRs., (2005) 10 SCC 746, it
was held by three Judges Bench of the Supreme Court that –

“Section 2(14) of the Indian Stamp Act defines an “instrument”
as including every document by which any right or liability is,
or purported to be created, transferred, limited, extended,
extinguished or recorded. Section 2(15) defines “instrument
of partition” as any instrument whereby co-owners of any
property divide or agree to divide such property in severalty,
and includes also a final order for effecting a partition passed
by any Revenue Authority or any civil court and an award by
an arbitrator directing partition. Section 3 provides a list of
instruments which shall be chargeable with duty of the amount
indicated in Schedule I of the Indian Stamp Act. Article 45 of
Schedule I prescribes proper stamp duty payable in case of
an instrument of partition.”

Since a decree in a suit for partition creates rights and
liabilities of the parties with respect to the immovable
properties, it is considered as an instrument liable for the
payment of stamp duty under the Indian Stamp Act.

The beginning of the period of limitation for executing such
a decree cannot be made to depend upon date of the
engrossment of such a decree on the stamp paper. The
date of furnishing of stamp paper is an uncertain act, within
the domain, purview and control of a party. No date or period
is fixed for furnishing stamp papers. No rule has been shown
requiring the Court to call upon or give any time for
furnishing of stamp paper. A party by his own act of not
furnishing stamp paper cannot stop the running of period
of limitation. None can take advantage of his own wrong.

Rules of limitation are meant to see that parties do not resort
to dilatory tactics, but seek their remedy promptly. There is
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no statutory provision prescribing a time-limit for furnishing
of the stamp paper for engrossing the decree or time-limit
for engrossment of the decree on stamp paper and there
is no statutory obligation on the court passing the decree
to direct the parties to furnish the stamp paper for
engrossing the decree. In the present case the Court has
not passed an order directing the parties to furnish the
stamp papers for the purpose of engrossing the decree.
Merely because there is no direction by the Court to furnish
the stamp papers for engrossing of the decree or there is
no time-limit fixed by law, does not mean that the party can
furnish stamp papers at its sweet will and claim that the
period of limitation provided under Article 136 of the Act
would start only thereafter as and when the decree is
engrossed thereupon. The starting of period of limitation
for execution of a partit ion decree cannot be made
contingent upon the engrossment of the decree on the
stamp paper.”

Effect of final decree not duly stamped:

In Dr. Chiranji Lal (supra) it was also held that –

“The object of the Stamp Act being securing the revenue for the State, the
scheme of the Stamp Act provides that a decree of partition not duly stamped
can be impounded and once the requisite stamp duty along with penalty, if
any, is paid the decree can be acted upon the Stamp Act is a fiscal measure
enacted with an object to secure revenue for the State on certain classes
of instruments. It is not enacted to arm a litigant with a weapon of technicality
to meet the case of his opponent. The stringent provisions of the Act are
conceived in the interest of the Revenue. Once that object is secured
according to law, the party staking his claim on the instrument will not be
defeated on the ground of initial defect in the instrument. Section 33 of the
Act provides for the impounding of the instrument not duly stamped and
for examination of the instrument for ascertaining whether the instrument
is duly stamped or not. Section 35 provides that no instrument chargeable
with duty shall be admitted in evidence for any purpose by any person
having by law or consent of parties, authority to receive evidence, or shall
be acted upon, registered or authenticated by any such person or by any
public officer, unless such instrument is duly stamped. Section 40(b)
provides for payment of the proper duty, if the instrument impounded is
not duly stamped. Section 42(1) provides for certifying that proper duty
has been paid on the impounded instrument. Sub-section (2) provides that
after such certification, the instrument shall be admissible in evidence, and
may be registered, acted upon and authenticated as if it had been duly
stamped.
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Whether there can be more than one preliminary decree?

In Phoolchand v. Gopal Lal, AIR 1967 SC 1470, a suit for partition was filed
against four people. A preliminary decree was passed by the lower court
specifying the shares of all the parties. However, before the final decree could
be passed, two parties died, and there arose a dispute with respect to the shares
of these two persons. The court had to decide the dispute, re-distributing the
shares indicated in the initial preliminary decree. The Court observed that there
is nothing in the code which prohibits passing of more than one preliminary
decree, if the circumstances justify the same and it may be necessary to do so.
The Court clearly mentioned that their view is only with respect to partition suit
only.

In S. Sai Reddy v. S. Narayana Reddy, (1991) 3 SCC 647, the members of a
joint family filed a suit for partition. At the time when preliminary decree was
passed, daughters were not allowed to claim shares in the joint family property.
However, the State, prior to the passing of the final decree, amended the law as
a result of which unmarried daughters became entitled to claim a share. The
Court held that unless the division of property is effected (i.e., final decree is
passed), the daughters cannot be deprived of the benefit of this amended law.
Hence, a second preliminary decree must be passed accordingly.

Preliminary decree can be amended, altered and modified:

In Ganduri Koteshwaramma v. Chakiri Yanidi, (2011) 9 SCC 788, it was held that:

“A preliminary decree determines the rights and interests of the parties.
The suit for partition is not disposed of by passing of the preliminary decree.
It is by a final decree that the immovable property of joint Hindu family is
partitioned by metes and bounds. After the passing of the preliminary
decree, the suit continues until the final decree is passed. If in the
interregnum i.e. after passing of the preliminary decree and before the
final decree is passed, the events and supervening circumstances occur
necessitating change in shares, there is no impediment for the court to
amend the preliminary decree or pass another preliminary decree
predetermining the rights and interests of the parties having regard to the
changed situation.”

Whether preliminary decree attains finality on confirmation in appeal?

In Prema v. Nanje Gowda, (2011) 6 SCC 462 it was held that even if preliminary
decree is confirmed in appeal then also it does not become final till the
final decree is passed. During interregnum if rights and shares are altered
by virtue of statutory amendment or otherwise. The court must give effect
to the same and modify preliminary decree accordingly.

If Preliminary decree is set aside in appeal, effect on final decree :

In Venkata Reddy v. Pethi Reddy, AIR 1963 SC 992, the lower court made a
final decree on the lines of its preliminary decree, even though an appeal against
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preliminary decree was pending. After this, the pending appeal comes on for
hearing and the preliminary decree is reversed. In this case, the Court discussed
preliminary decree in the light of Section 97 of the Act. Section 97 of the Act
provides that,

“Where any party aggrieved by a preliminary decree passed
after the commencement of this Code does not appeal from
such decree, he shall be precluded from disputing its
correctness in any appeal which may be preferred from the
final decree.”

The Court held that if an appeal preferred against a preliminary decree
succeeds, the final decree automatically falls to the ground for there is no
preliminary decree thereafter in support of it and it is not necessary in such a
case for the defendant to go to the court passing the final decree and ask it to
set aside final decree.

No auction sale without initiation of final decree proceedings:

In Hasham Abbas Sayyad v. Usman Abbas Sayyad, (2007) 2 SCC 355, it was
held that it is the final decree that can be executed and not preliminary decree,
until and unless final decree is the part of preliminary decree. In a suit for partition
where preliminary decree was passed, the property cannot be put to auction
sale without initiating a formal final decree proceeding.

Withdrawal after Preliminary Decree

In R. Ramamurthi Iyer v. Raja V. Rajeswara Rao, 1973 SCR (1) 904,  Hon’ble
the Supreme Court held that question of withdrawal of a suit in which the
provisions of Sections 2 and 3 of the Partition Act have been invoked, it was
found to be difficult to accede to the contention of the appellant that the suit can
be withdrawn by the plaintiff after he has himself requested for a sale under
Section 2 of the Partition Act and the defendant has applied to the court for
leave to buy at a valuation the share of the plaintiff under Section 3. As soon as
a shareholder applies for leave to buy at a valuation the share of the party
asking for a sale under Section 3 of the Partition Act he obtains an advantage in
that the court is bound thereafter to order a valuation and after getting the
same done to offer to sell the same to such shareholder at the valuation so
made. This advantage, which may or may not fulfill the juridical meaning of a
right, is nevertheless a privilege or a benefit which the law confers on the
shareholder. If the plaintiff is allowed to withdraw the suit after the defendant
has gained or acquired the advantage or the privilege of buying the share of
the plaintiff in accordance with the provisions of Section 3(1) it would only enable
the plaintiff to defeat the purpose of Section 3(1) and also to deprive the defendant
of the above option or privilege which he has obtained by the plaintiff initially
requesting the court to sell the property under Section 2 instead of partitioning
it. Apart from these considerations, it would also enable the plaintiff in a partition
suit to withdraw that suit and defeat the defendant’s claim which, according to
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Crump J., cannot be done even in a suit where the provisions of the Partition Act
have not been invoked.

Directions regarding passing final decree suo motu:

In Kattukandi Edathil Krishnan & anr. v. Kattukandi Edathil Valsan & ors., 2022
SCC OnLine SC 737, Hon’ble Apex Court held that final decree proceedings can be
initiated at any point of time. There is no limitation for initiating final decree
proceedings. Either of the parties to the suit can move an application for preparation
of a final decree and any of the defendants can also move application for the
purpose. By mere passing of a preliminary decree, the suit is not disposed of.

Since there is no limitation for initiating final decree proceedings, the litigants
tend to take their own sweet time for initiating final decree proceedings. The
courts after passing a preliminary decree adjourn the suit sine die with liberty to
the parties for applying for final decree proceedings. Once a preliminary decree
is passed by the Trial Court, the court should proceed with the case for drawing
up of the final decree suo motu. After passing of the preliminary decree, the Trial
Court has to list the matter for taking steps under Order XX Rule 18 of the CPC.
The courts should not adjourn the matter sine die, as has been done in the
instant case. There is also no need to file a separate final decree proceedings.
In the same suit, the court should allow the concerned party to file an appropriate
application for drawing up the final decree. Needless to state that the suit comes
to an end only when a final decree is drawn. Therefore, the Trial Courts were
directed to list the matter for taking steps under Order XX Rule 18 of the CPC
soon after passing of the preliminary decree for partition and separate possession
of the property suo motu and without requiring initiation of any separate
proceedings.

Conclusion:

On the basis of above discussion, proceedings of preliminary and final
decree in a partition suit can be summarized as under:

 A preliminary decree is one which declares the rights and liabilities of the
parties leaving the actual result to be worked out in further proceedings.

 Final decree may be said to become final in two ways: (i) when the time for
appeal has expired or the matter has been decided by the highest court;
(ii) When the rights of the parties are fully determined & a decree is penned
in accordance with such determination which is final.

 In accordance with O 20 R 18(1) CPC, Court is duty bound to refer matter
to Collector or a Commissioner for division, unless the parties themselves
agree as to the manner of division after passing decree.

 The Civil Court had become functus officio, and it was not competent to
pass a final decree when referred to Collector.

 Where the court can conveniently and without further inquiry make the
division without the assistance of any Commissioner in accordance with
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O 20 R 18(2) CPC, the court will pass a single decree comprising the
preliminary decree declaring the rights of several parties and also a final
decree dividing the suit properties by metes and bounds.

 Where the division by metes and bounds cannot be made without further
inquiry, the court will pass a preliminary decree declaring the rights of the
parties interested in the property and give further directions as may be
required to effect the division. In such cases, normally a Commissioner is
appointed to physically examine the property to be divided and suggest
the manner of division.

 When the Commissioner gives his report as to the manner of division, the
proposals contained in the report are considered by the court; and after
hearing objections to the report, if any, the court passes a final decree
whereby the relief sought in the suit is granted by separating the property
by metes and bounds.

 If the property is incapable of proper division, the court may direct sale
thereof and distribution of the proceeds as per the shares declared.

 An application requesting the court to take necessary steps to draw up a
final decree is neither an application for execution (falling under Article
136 of the Limitation Act) nor an application seeking a fresh relief (falling
under Article 137 of Limitation Act).

 When a preliminary decree is passed in a partition suit, the proceedings should
be continued by fixing dates for further proceedings till a final decree is passed.

 Since a decree in a suit for partition creates rights and liabilities of the
parties with respect to the immovable properties, it is considered as an
instrument liable for the payment of stamp duty under Indian Stamp Act.

 A decree of partition not duly stamped can be impounded and once the requisite
stamp duty along with penalty, if any, is paid the decree can be acted upon.

 There is nothing in a Code of Civil Procedure which prohibits passing of
more than one preliminary decree in partition suit, if necessary to do so.

 Preliminary decree may be amended, varied and modified in changed
situation’s. There can be more then one preliminary decree.

 Where any party aggrieved by a preliminary decree does not appeal from
such decree, he shall be precluded from disputing its correctness in any
appeal preferred from final decree.

 It is the final decree that can be executed and not a preliminary decree,
until and unless final decree is the part of preliminary decree.

 Once a preliminary decree is passed by the Trial Court, the court should
proceed with the case for drawing up the final decree suo motu and without
requiring initiation of any separate proceedings.
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¼bl LrEHk ds vUrxZr e/;izns'k ds v/khuLFk U;k;ky;ksa ds U;k;k/kh'kksa }kjk vdkneh ds
laKku esa ykbZ xbZ fof/kd leL;kvksa dk mi;qDr gy izLrqr djus dk iz;kl fd;k tkrk gSA bl
LrEHk ds fy;s U;k;k/kh'kx.k viuh fof/kd leL;k,a vdkneh dks Hkst ldrs gSaA p;fur leL;kvksa
ds lek/kku vkxkeh vadksa esa izdkf'kr fd;s tk,axsA½

ek/;LFke ,oa lqyg vf/kfu;e 1996 dh /kkjk 11 vkfcZVsªVj dh fu;qfDr ds laca/k eas
izko/kku djrh gSA iwoZ esa bl /kkjk dh mi/kkjk 10 ds v/khu mPpre U;k;ky; ;k mPp
U;k;ky; dks vkfcZVsªVj dh fu;qfDr ds laca/k esa Ldhe cuk;s tkus dh 'kfDr Fkh ftlds
varZxr ekuuh; e/;izns'k mPp U;k;ky; }kjk ,d Scheme for appointment of

Arbitrater by the Chief Justice of M.P. High Court 1996 ftldk uksfVfQds'ku
ua- lh&6010&II &15&28&41 fnukad 20-11-1996 gS fufeZr dh xbZ Fkh] ftlds varxZr
25 yk[k :- rd ds okn ewY; ds izdj.kksa esa vkfcZVsªVj dh fu;qfDr dk vf/kdkj ftyk
U;k;k/kh'k dks iznku fd;k x;k FkkA

bl laaca/k esa ,lchih ,aM daiuh fo- iVsy bathfu;fjax] ¼2005½ 8 ,llhlh 618
voyksduh; gS ftlesa ;|fi ;g uksfVfQds'ku fopkj esa ugha Fkk ysfdu vU;Fkk ekuuh;
loksZPp U;k;ky; us vkfcZVsªVj dh fu;qfDr dk vf/kdkj ftyk U;k;k/kh'k dks fn;k tkuk
fof/k lEer ugha ekuk FkkA

blds vfrfjDr mijksDr /kkjk 11 esa o"kZ 2019 ds la'kks/ku vf/kfu;e }kjk la'kks/ku fd;k
x;k gS] ftlds vkyksd esa /kkjk 11 dh mi/kkjk 10 dks foyksfir fd;k x;k gSA orZeku
esa /kkjk 11 ds voyksdu ls vkfcZVsªVj dh fu;qfDr varZjk"Vªh; okf.kfT;d ek/;LFke dh
n'kk esa mPpre U;k;ky; }kjk ;k blls fofHkUu ek/;LFkeksa dh n'kk esa mPp U;k;ky;
}kjk inkfoghr ek/;LFke laLFkk }kjk fd;s tkus dk izko/kku gSA

pwafd ftl /kkjk 11 dh mi/kkjk 10 ds v/khu iznRr 'kfDr;ksa ds varxZr uksfVfQds'ku fd;k
x;k Fkk] og foyqIr gks pqdh gS ,slh fLFkfr esa ,slk uksfVfQds'ku Hkh vfLRro esa ugha jg
tkrk gS vkSj la'kks/ku mijkar vkfcZVsªVj dh fu;qfDr ds laca/k esa dksbZ vf/kdkfjrk Åij
nf'kZr ifjfLFkfr ,oa U;k; n`"Vkar ds vkyksd esa ftyk U;k;ky; dks ugha jg tkrh gSA

 (Suo motu)

flfoy izfØ;k lafgrk] 1908 ds vkns'k 7 fu;e 11 esa mu N% vk/kkjksa dks micaf/kr fd;k
x;k gS ftlds vk/kkj ij okn fujLr fd;k tk ldrk gS] ftuesa okn gsrqd izdV u gksuk]
volj fn;s tkus ij Hkh okn ewY;kadu vFkok visf{kr LVkEi 'kqYd vnk ugha djuk] okn
fdlh fof/k }kjk oftZr gksuk] okn i= nks izfr;ksa esa izLrqr ugha fd;k tkuk vFkok izfroknh
dks leu izsf"kr fd;s tkus gsrq vko';d vis{kkvksa dh iwfrZ u djuk lfEefyr gSA

fu;e 12 micaf/kr djrk gS fd tgk¡ okn i= ukeatwj fd;k tkrk gS ogk¡ U;k;ky; bl
Hkko dk vkns'k dkj.kksa lfgr vfHkfyf[kr djsxkA fu;e 13 ds vuqlkj dsoy okn i= dh
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ukeatwjh ds dkj.k gh oknh mlh okn gsrq ds ckjs esa u;k okn i= mifLFkr djus ls izfojr
ugha gks tkrk gSA

vkns'k 7 fu;e 11 ds vkosnu dk fujkdj.k djus gsrq dsoy okn i= ds vfHkopuksa dks
gh fopkj esa fy;k tkrk gS fyf[kr dFku vFkok izfroknh dh vksj ls izLrqr nLrkost ,sls
vkosnu dks fujkÑr djus ds fy;s fopkj esa ugha fy;s tkrs gSaA ,sls vkosnu dks okn lafLFkr
fd;s tkus ds mijkar fdlh Hkh Lrj ij fujkÑr fd;k tk ldrk gSA

ekuuh; loksZPp U;k;ky; us U;k; n`"Vkar ikfVy vkVkses'ku izk- fy- ,oa vU; fo:)
jk[kstk bathfu;lZ izkbZosV fyfeVsM] 2022 ,llhlh vkWu ykbZu 1028 fu.kZ;
fnukad 17 vxLr 2022 esa ;g ekxZnf'kZr fd;k gS fd vkns'k 7 fu;e 11 ;g micaf/kr
ugha djrk gS fd] okn i= dsoy vkosnu izLrqr gksus ij gh fujLr fd;k tk ldrk gSA
tgk¡ ij okn fdlh fof/k }kjk oftZr gS rc lquokbZ dk volj nsus ds mijkar dkj.k
vfHkfyf[kr djrs gq, U;k;ky; Loeso fcuk fdlh vkosnu i= ds izLrqr gq;s Hkh okn i=
dks vkns'k 7 fu;e 11 ds varxZr fujLr dj ldrk gSA

n.M izfØ;k lafgrk] 1973 dh /kkjk 195 yksd U;k; ds fo:) vijk/kksa ds fy;s] lk{;
esa fn;s x;s nLrkostksa ls lacaf/kr vijk/kksa ds fy;s yksd lsodksa ds fof/kiw.kZ izkf/kdkj ds
voeku ds fy;s vfHk;kstu izko/kkfur djrh gSA /kkjk 195 esa of.kZr ekeyksa esa ifjokn ds
lanHkZ esa izfØ;k /kkjk 340 esa micaf/kr gSA

mPpre U;k;ky; dh rhu lnL;h; ihB us izksrh’k fo:) LVsV vkWQ egkjk"Vª] ¼2002½
1 ,llhlh 253 esa ;g ekXkZnf'kZr fd;k Fkk fd] ,slh izkjafHkd tkap ds fcuk Hkh ifjokn
izLrqr fd;k tk ldrk gS ysfdu U;k; n`"Vkar 'kjn iokj fo:) txeksgu Mkyfe;k]
¼2010½ 15 ,llhlh 290 esa izkajfHkd tkap djuk vko';d crk;k x;k FkkA

U;k;n"̀Vkar LVsV vkWQ iatkc fo:) tlchj flag] ¼2020½ 12 ,llhlh 96 esa leku
la[;k okyh ihBksa esa erHksn gksus dh n'kk esa ekeyk funsZf'kr fd;k FkkA

mPpre U;k;ky; us LVsV vkWQ iatkc fo:) tlchj flag] 2022 SCC Online SC

1240 esa funsZ'k ij viuk vfHker fn;k gS ftlds vuqlkj 'kjn iokj ¼iwoksZDr½ okys ekeys
esa vkns'k ikfjr fd;k x;k Fkk u fd fu.kZ;] lkFk gh bl ekeys esa bdcky flag ejokg
fo:) ehuk{kh ejokg] ¼2005½ 4 ,llhlh 304 okys ekeys dks fopkj esa ugha
fy;k x;k Fkk vkSj ;g Hkh vfHkfu/kkZfjr fd;k x;k fd /kkjk 195 n.M izfØ;k lafgrk esa
micaf/kr vijk/kksa ds laca/k esa U;k;ky; }kjk /kkjk 340 n.M izfØ;k lafgrk ds vaUrxZr
ifjokn izLrqr djus ls iwoZ izkajfHkd tkap fd;k tkuk ,oa izLrkfor vfHk;qDr dks lquk
tkuk vkns'kkRed ugha gSA
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217. ACCOMMODATION CONTROL ACT, 1961 (M.P.) – Section 23-A(b)
Eviction under Chapter-III-A – There is a presumption of bona fide
requirement in favour of the applicant but the same is rebuttable.

Prafful Kumar Jain v. Sushila Devi
Judgment dated 03.03.2022 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Civil Revision No. 265 of 2021, reported
in 2022 (2) MPLJ 545

Relevant extracts from the judgment:

There is a presumption of bonafide requirement in favour of the applicant
under the Chapter-III-A of the Act but the same is very well rebuttable. The
applicant-Sushila Devi has pleaded bonafide requirement of the disputed shop
for her own business and not for family member(s). Indisputedly, the applicant is
an old lady aged about 82 years and in such an elderly age and physical condition
as stated by her own witness-Ramesh Khatik, she does not appear to be capable
of starting business at her own. However, for the sake of arguments, it is taken
to be correct that she is capable of doing business independently, her bonafide
requirement is otherwise not established due to availability of equally suitable
shops in the same building.



218. ARBITRATION AND CONCILIATION ACT, 1996 – Sections 11 and 34
MADHYASTHAM ADHIKARAN ADHINIYAM, 1983 (M.P.) – Sections 3 and 7
Award passed with consent of parties – Effect – So long as the said
award is not challenged before the higher forum, the same is
binding between the parties – Subsequent fresh reference petition
before Arbitral Tribunal for the very same claims which were raised
before the Arbitrator – Not maintainable.

NOTES ON IMPORTANT JUDGMENTS
PART - II
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M.P. Housing and Infrastructure Development Board and anr.
v. K.P. Dwivedi
Judgment dated 03.12.2021 passed by the Supreme Court in Civil
Appeal No. 6768 of 2021, reported in 2022 (2) MPLJ 637 (SC)

Relevant extracts from judgment:

It is required to be noted that no objection was raised by the respondent-
contractor before the Arbitrator-Housing Commissioner on the jurisdiction of
the Housing Commissioner to act as an Arbitrator. On the contrary as observed
hereinabove the order passed by the High Court referring the dispute between
the parties for adjudication to the Arbitrator-Housing Commissioner was a consent
order and the respondent-contractor conceded to and accepted the said order
and submitted his claim before the Arbitrator-Housing Commissioner. The
Arbitrator-Housing Commissioner also passed an award on the said claim.
Therefore, as no objections were raised by the respondent-contractor at the
appropriate stage, the award cannot be annulled subsequently. At the cost of
repetition, it is observed that at no point of time the respondent-contractor had
challenged the award passed by the Arbitrator-Housing Commissioner and as
observed and held hereinabove even no court has set aside the award declared
by the Arbitrator-Housing Commissioner dated 07.11.2008 and the same has
attained finality. Therefore, the same is binding between the parties. Hence, the
subsequent fresh reference petition before the learned Arbitral Tribunal under
the 1983 Act for the very same claims which were raised before the Arbitrator-
Housing Commissioner would not be maintainable at all. We agree with the view
taken by the Arbitral Tribunal.



219. ARBITRATION AND CONCILIATION ACT, 1996 – Sections 16 and 34
Application against award – Jurisdiction of court – Agreement
provides that arbitration proceedings are subject to exclusive
jurisdiction of Courts of Hyderabad/Secunderabad, Andhra Pradesh
– Court at Indore has no jurisdiction to entertain an application filed
u/s 34 of the Act against the award.

Parenteral Drugs (India) Ltd. v. Gati Kintetsu Express Pvt. Ltd.
Order dated 12.04.2022 passed by the High Court of Madhya
Pradesh (Indore Bench) in Arbitration Appeal No. 16 of 2022,
reported in 2022 (2) MPLJ 659



JOTI JOURNAL - OCTOBER 2022 -  PART II 251

Relevant extracts from the order:

Even if the contention of the appellant is that there was no arbitration
agreement between the parties, the Court at Indore would still not have
jurisdiction to entertain an application filed u/s.34 of the Act of 1996 against an
award passed by the arbitrator sitting at Hyderabad invoking an arbitration
agreement which provides that arbitration proceedings shall be subject to the
exclusive jurisdiction of Courts of Hyderabad/Secunderabad, Andhra Pradesh,
INDIA only and no other court shall have jurisdiction.



*220. CIVIL PROCEDURE CODE, 1908 – Order 1 Rule 10
Impleadment of parties – Suit filed by plaintiff for partition and
separate possession dismissed by Trial Court – In appeal, High Court
directed the parties not to sell or alienate the property until further
orders – Unregistered sale agreement executed after injunction
was passed and proposed purchaser filed an application to be
impleaded as party in appeal – Held, unregistered sale agreement
does not create any right in favour of purchaser specially when
sale of property is stayed – Purchaser not entitled to be impleaded
as party.

Nawabzadi Qamar Taj Rabia Sultan through LRs. v. Nawab
Mehr Taj Sajida Sultan
Judgment dated 09.03.2022 passed by the High Court of Madhya
Pradesh in First Appeal No. 296 of 2000, reported in AIR 2022 MP 74
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221. CIVIL PROCEDURE CODE, 1908 – Order 7 Rule 11
(i) Application under Order 7 Rule 11 – Factors to be considered

– Averment of plaint can only be taken into consideration –
Version of defendant (s), either in their application or written
statement, cannot be looked into for the purpose.

(ii) Determination of preliminary issues – Mixed issues of law and
facts – Cannot be decided preliminarily – Court has to decide
all the issues after evidence is adduced by the parties.

i

ii

Smt. Shakuntla Agrawal and ors. v. Manish Gupta and ors.
Judgment dated 07.03.2022 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Civil Revision No. 754 of 2019, reported
in 2022 (2) MPLJ 505

Relevant extracts from the judgment:

For disposal of an application filed under Order 7 Rule 11 of CPC, the
averment of plaint can only be taken into consideration. The version of defendant
(s), either in their application or written statement, cannot be looked into for the
purpose. Further, the suit or the part thereof, can be disposed of on the basis of
pure legal issue whether under Order 7 Rule 11 or under Order 14 Rule 2 of
Code of Civil Procedure if the same can be decided without taking evidence of
the parties. However, the mixed issues of law and facts cannot be decided
preliminarily and in that situation, the court has to decide all the issues after the
evidence is adduced by the parties.



222. CIVIL PROCEDURE CODE, 1908 – Order 7 Rule 11
LAND REVENUE CODE, 1959 (M.P.) – Sections 250 and 257
Jurisdiction – Objection – Original defendant raised objection
before the Revenue Court regarding jurisdiction which was
accepted and proceedings came to be dismissed – Thereafter, the
plaintiff instituted a suit before the civil court – Original defendants
took objection that the suit before the civil court would be barred
in view of section 257 of the Code – Held, two contradictory stands
before two different courts cannot be permitted.
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Premlata alias Sunita v. Naseeb Bee and ors.
Judgment dated 23.03.2022 passed by the Supreme Court in Civil
Appeal No. 2055 of 2022, reported in AIR 2022 SC 1560

Relevant extracts from the judgment:

At the outset, it is required to be noted and it is not in dispute that the
plaintiff instituted the proceedings before the Revenue Authority under Section
250 of the MPLRC. These very defendants raised an objection before the
Revenue Authority that the Revenue Authority has no jurisdiction to deal with
the matter. The Tehsildar accepted the said objection and dismissed the
application under Section 250 of the MPLRC by holding that as the dispute is
with respect to title the Revenue Authority would not have any jurisdiction under
MPLRC. The said order passed by the Tehsildar has been affirmed by the
Appellate Authority (of course during the pendency of the revision application
before the High Court). That after the Tehsildar passed an order rejecting the
application under Section 250 of the MPLRC on the ground that the Revenue
Authority would have no jurisdiction, which was on the objection raised by the
respondents herein – original defendants, the plaintiff instituted a suit before
the Civil Court. Before the Civil Court the respondents-original defendants just
took a contrary stand than which was taken by them before the Revenue Authority
and before the Civil Court the respondents took the objection that the Civil
Court would have no jurisdiction to entertain the suit. The respondents–original
defendants cannot be permitted to take two contradictory stands before two
different authorities/courts. They cannot be permitted to approbate and
reprobate once the objection raised on behalf of the original defendants that
the Revenue Authority would have no jurisdiction came to be accepted by the
Revenue Authority/Tehsildar and the proceedings under Section 250 of the
MPLRC came to be dismissed and thereafter when the plaintiff instituted a suit
before the Civil Court it was not open for the respondents-original defendants
thereafter to take an objection that the suit before the Civil Court would also be
barred in view of Section 257 of the MPLRC. If the submission on behalf of the
respondents-defendants is accepted in that case the original plaintiff would be
remediless. The High Court has not at all appreciated the fact that when the
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appellant–original plaintiff approached the Revenue Authority/Tehsildar he was
non-suited on the ground that Revenue Authority/Tehsildar had no jurisdiction
to decide the dispute with respect to title to the suit property. Thereafter, when
the suit was filed and the respondents-defendants took a contrary stand that
even the civil suit would be barred. In that case the original plaintiff would be
remediless. In any case the respondents-original defendants cannot be permitted
to approbate and reprobate and to take just a contrary stand than taken before
the Revenue Authority. Therefore, in the facts and circumstances of the case,
the learned trial Court rightly rejected the application under Order 7 Rule 11
CPC and rightly refused to reject the plaint.



223. CIVIL PROCEDURE CODE, 1908 – Order 7 Rule 11
Scope of revision in civil case – Revisional Court can only analyze
jurisdictional error or any procedural irregularity or impropriety
caused by the trial Court.

Anushri Jain v. Anamika Jain and ors.
Judgment dated 26.04.2022 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Criminal Revision No. 278 of 2021,
reported in 2022 (2) MPLJ 523

Relevant extracts from the judgment:

Scope of civil revision under Section 115 of CPC is very limited and this
Court can only see jurisdictional error or any procedural irregularity or impropriety
caused by the trial Court. Judgments referred by the petitioner move in different
factual realm and are of no help to the petitioner at this stage.



224. CIVIL PROCEDURE CODE, 1908 – Order 7 Rule 11(d)
TRANSFER OF PROPERTY ACT, 1882 – Section 53A
(i) Rejection of plaint – Facts to be considered – Court has to go

through the entire plaint averments and cannot reject the plaint
by reading only few lines or passages and ignoring the other
relevant parts of the plaint.

(ii) Grounds – Whether plaintiff is entitled to any relief or not has
to be considered at the time of trial – Plaint cannot be rejected
on such grounds.
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i

ii

Biswanath Banik and anr. v. Sulanga Bose and ors.
Judgment dated 14.03.2022 passed by the Supreme Court in Civil
Appeal No. 1848 of 2022, reported in AIR 2022 SC 1519

Relevant extracts from the judgment:

This Court in a catena of decisions, while considering an application under
Order VII Rule 11 CPC, the Court has to go through the entire plaint averments
and cannot reject the plaint by reading only few lines/passages and ignoring
the other relevant parts of the plaint.

x x x

While rejecting the plaint, the High Court has also observed and held that
the suit for a declaration simpliciter under Section 53A of the Transfer of Property
Act against the original owner would not be maintainable and for that reliance is
placed upon the decision of this Court in the case of Delhi Motor Company v.
U.A. Basrurkar, AIR 1968 SC794. However, it is required to be noted that even the
plaintiffs have also prayed for the decree for a permanent injunction claiming to
be in possession and the declaration and permanent injunction as such invoking
Section 53A of the Transfer of Property Act. When the suit is for a decree of
permanent injunction and it is averred that the plaintiffs are in possession of the
suit property pursuant to the agreement and thereafter, they have developed
the land and that they are in continuous possession since more than twelve
years and they are also paying taxes to the Corporation, the cause of action
can be said to have arisen on the date on which the possession is sought to be
disturbed. If that be so, the suit for decree for permanent injunction cannot be
said to be barred by limitation. It is the settled proposition of law that the plaint
cannot be rejected part ial ly.  Even otherwise, the rel iefs sought are
interconnected. Whether the plaintiffs shall be entitled to any relief under Section
53A of the Transfer of Property Act or not has to be considered at the time of
trial, but at this stage it cannot be said that the suit for the relief sought under
Section 53A would not be maintainable at all and therefore the plaint is liable to
be rejected in exercise of powers under Order VII Rule 11 CPC.
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*225. CIVIL PROCEDURE CODE, 1908 – Order 7 Rule 14
Exercise of discretion – Courts of civil judicature also have to
adhere to the procedure prescribed in the Code – Where the Code
is silent about something, the court acts according to justice, equity
and good conscience – The discretion conferred upon court by the
Code has to be exercised in conformity with the settled judicial
principles and not in a whimsical or arbitrary or capricious manner.

Shyamnath Sharma v. Kripal Singh Bedi and ors.
Order dated 24.03.2022 passed by the High Court of Madhya Pradesh
in Misc. Petition No. 4962 of 2018, reported in AIR 2022 MP 70



*226. CIVIL PROCEDURE CODE, 1908 – Order 8 Rule 6A
Counter-claim – Can be fi led after f i l ing written statement –
Restriction is that cause of action should have accrued before
defence was open – Counter-claim filed on the cause of action which
arose after filing of written statement – Not permissible.

Methu and ors. v. Late Leemchand and ors.
Order dated 29.04.2022 passed by the High Court of M.P.
(Indore Bench) in Civil  Revision No. 376 of 2021, reported in
AIR 2022 MP 100



227. CIVIL PROCEDURE CODE, 1908 – Order 14 Rule 2 and Order 41 Rules
24 and 25
(i) Preliminary issue – Issue is a mixed question of fact and law or

issue of law depends on the decision of fact – Cannot be tried
as preliminary issue.
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(ii) Duty of court – The court should pronounce judgment on all
issues so as to facilitate the Appellate Court to avoid possibility
of remand back.

i

ii

Sathyanath and anr. v. Sarojamani
Judgment dated 06.05.2022 passed by the Supreme Court in Civil
Appeal No. 3680 of 2022, reported in AIR 2022 SC 2242

Relevant extracts from the judgment:

The provisions of Order XIV Rule 2 are part of the procedural law, but the
fact remains that such procedural law had been enacted to ensure expeditious
disposal of the lis and in the event of setting aside of findings on preliminary
issue, the possibility of remand can be avoided, as was the language prior to
the unamended Order XIV Rule 2. If the issue is a mixed issue of law and fact, or
issue of law depends upon the decision of fact, such issue cannot be tried as a
preliminary issue. In other words, preliminary issues can be those where no
evidence is required and on the basis of reading of the plaint or the applicable
law, if the jurisdiction of the Court or the bar to the suit is made out, the Court
may decide such issues with the sole objective for the expeditious decision.
Thus, if the Court lacks jurisdiction or there is a statutory bar, such issue is
required to be decided in the first instance so that the process of civil court is
not abused by the litigants, who may approach the civil court to delay the
proceedings on false pretext.

The plea of res judicata in appropriate cases may be determined as
preliminary issue when it is neither a disputed question of fact nor a mixed
question of law and fact.

In case where the issues of both law and fact arise in the same suit and the
Court is of the opinion that the case or any part thereof may be disposed of on
an issue of law only, it may try that suit first, if it relates to jurisdiction of the
Court or a bar to the suit created by any law for the time being in force. It is only
in those circumstances that the findings on other issues can be deferred.

The objective of the provisions of Order XLI Rules 24 and 25 is that if
evidence is recorded by the learned Trial Court on all the issues, it would facilitate
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the first Appellate Court to decide the questions of fact even by reformulating
the issues. It is only when the first Appellate Court finds that there is no evidence
led by the parties, the first Appellate Court can call upon the parties to lead
evidence on such additional issues, either before the Appellate Court or before
the Trial Court. All such provisions of law and the amendments are to ensure
one objective i.e. early finality to the lis between the parties.

Keeping in view the object of substitution of Sub-rule (2) to avoid the
possibility of remanding back the matter after the decision on the preliminary
issues, it is mandated for the trial court Under Order XIV Rule 2 and Order XX
Rule 5, and for the first appellate court in terms of Order XLI Rules 24 and 25 to
record findings on all the issues.



228. CIVIL PROCEDURE CODE, 1908 – Order 20 Rule 18
EVIDENCE ACT, 1872 – Section 114
(i) Partition suit – Presumption in favour of wedlock – Plea of

plaintiff that he was born from wedlock of his father and mother
and a legitimate son – Ample evidence produced by plaintiff
including birth certificate and school leaving certificate to
prove his parentage – Documents and oral evidence indicate
living together for long years as husband and wife –
Presumption can be drawn u/s 114 of the Evidence Act.

(ii) Final decree – Limitation – There is no limitation prescribed
for initiating final decree proceedings and can be initiated at
any point of time – Trial Courts should initiate the proceedings
for drawing up final decree suo motu – Once preliminary decree
is passed, no need to file any application.

i

ii
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Kattukandi Edathil Krishnan and anr. v. Kattukandi Edathil
Valsan and ors.
Judgment dated 13.06.2022 passed by the Supreme Court in Civil
Appeal No. 6406 of 2010, reported in AIR 2022 SC 2841

Relevant extracts from the judgment:

It is well settled that if a man and a woman live together for long years as
husband and wife, there would be a presumption in favour of wedlock. Such a
presumption could be drawn under section 114 of the Evidence Act. Although,
the presumption is rebuttable, a heavy burden lies on him who seek to deprive
the relationship of legal origin to prove that no marriage took place.

As noticed above, the contention of the Plaintiffs is that the marriage of
Damodaran and Chiruthakutty was performed in the year 1940. The first Plaintiff
was born on 12.05.1942 as is evident from Ext.A9. The documents produced by
the Plaintiffs were in existence long before the controversy arose between the
parties. These documents, coupled with the evidence of PW-2, would show the
long duration of cohabitation between Damodaran and Chiruthakutty as husband
and wife. The first Plaintiff joined military service in the year 1963 and retired in
the year 1979. Thereafter he has taken the steps to file a suit for partition of the
suit Schedule property.

It is clear from the above that a preliminary decree declares the rights or
shares of the parties to the partition. Once the shares have been declared and
a further inquiry still remains to be done for actually partitioning the property
and placing the parties in separate possession of the divided property, then
such inquiry shall be held and pursuant to the result of further inquiry, a final
decree shall be passed. Thus, fundamentally, the distinction between preliminary
and final decree is that: a preliminary decree merely declares the rights and
shares of the parties and leaves room for some further inquiry to be held and
conducted pursuant to the directions made in preliminary decree and after the
inquiry having been conducted and rights of the parties being finally determined,
a final decree incorporating such determination needs to be drawn up.

Final decree proceedings can be initiated at any point of time. There is no
limitation for initiating final decree proceedings. Either of the parties to the suit
can move an application for preparation of a final decree and, any of the
Defendants can also move application for the purpose. By mere passing of a
preliminary decree the suit is not disposed of. [See: Shub Karan Bubna v. Sita
Saran Bubna, (2009) 9 SCC 689; Bimal Kumar and anr. v. Shakuntala Debi and
ors., (2012) 3 SCC 548]

Since there is no limitation for initiating final decree proceedings, the litigants
tend to take their own sweet time for initiating final decree proceedings. In some
States, the courts after passing a preliminary decree adjourn the suit sine die
with liberty to the parties for applying for final decree proceedings like the present
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case. In some other States, a fresh final decree proceedings have to be initiated
under Order XX Rule 18. However, this practice is to be discouraged as there is
no point in declaring the rights of the parties in one proceedings and requiring
initiation of separate proceedings for quantification and ascertainment of the
relief. This will only delay the realization of the fruits of the decree.

We are of the view that once a preliminary decree is passed by the Trial
Court, the court should proceed with the case for drawing up the final decree
suo motu. After passing of the preliminary decree, the Trial Court has to list the
matter for taking steps under Order XX Rule 18 of the Code of Civil Procedure.
The courts should not adjourn the matter sine die, as has been done in the
instant case. There is also no need to file a separate final decree proceedings.
In the same suit, the court should allow the concerned party to file an appropriate
application for drawing up the final decree. Needless to state that the suit comes
to an end only when a final decree is drawn. Therefore, we direct the Trial
Courts to list the matter for taking steps under Order XX Rule 18 of the Code of
Civil Procedure soon after passing of the preliminary decree for partition and
separate possession of the property, suo motu and without requiring initiation of
any separate proceedings.



229. CIVIL PROCEDURE CODE, 1908 – Order 22
LIMITATION ACT, 1963 – Section 5
(i) Delay – Sufficient cause to condone – Principles reiterated.
(ii) Abatement – Delay in filing application – Effect – If no sufficient

cause was assigned about delay in filing application, the same
cannot be condoned.

i

ii

Ramua (dead) and anr. v. Kodulal and anr.
Judgment dated 15.03.2022 passed by the High Court of Madhya
Pradesh in Second Appeal No. 1558 of 2008, reported in 2022 (2)
MPLJ 331

Relevant extracts from the judgment:

It is a settled position of law that a suit or an appeal abates automatically if
the legal representatives, particularly of the sole appellant, are not brought on
record within the stipulated period. Relevant paragraphs of Balwant Singh (Dead)
v. Jagdish Singh and ors., (2010) 8 SCC 684 (37 and 38) are reproduced here as
under:
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“We feel that it would be useful to make a reference to the
judgment of this Court in Perumon Bhagvathy Devaswom v.
Bhargavi Amma, (2008) 8 SCC 321. In this case, the Court,
after discussing a number of judgments of this Court as
well as that of the High Courts, enunciated the principles
which need to be kept in mind while dealing with applications
fled under the provisions of Order 22, CPC along with an
application under Section 5, Limitation Act for condonation
of delay in fling the application for bringing the legal
representatives on record. In paragraph 13 of the judgment,
the Court held as under:

“13 (i) The words “sufficient cause for not making the
application within the period of limitation” should be
understood and applied in a reasonable, pragmatic,
practical and liberal manner, depending upon the facts
and circumstances of the case, and the type of case.
The words ‘suff icient cause’ in Section 5 of the
Limitation Act should receive a liberal construction so
as to advance substantial justice, when the delay is
not on account of any dilatory tactics, want of bona
fides, deliberate inaction or negligence on the part of
the appellant.”

(ii) In considering the reasons for condonation of delay,
the courts are more l iberal with reference to
applications for setting aside abatement, than other
cases. While the court will have to keep in view that a
valuable right accrues to the legal representatives of
the deceased respondent when the appeal abates, it
will not punish an appellant with foreclosure of the
appeal, for unintended lapses. The courts tend to set
aside abatement and decided the matter on merits.
The courts tend to set aside abatement and decide
the matter on merits, rather than terminate the appeal
on the ground of abatement.

(iii) The decisive factor in condonation of delay, is not
the length of delay, but sufficiency of a satisfactory
explanation.

(iv) The extent or degree of leniency to be shown by a
court depends on the nature of application and facts
and circumstances of the case. For example, courts
view delays in making applications in a pending appeal
more leniently than delays in the institution of an
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appeal. The courts view applications relating to
lawyer ’s lapses more leniently than applications
relating to litigant’s lapses. The classic example is the
difference in approach of courts to applications for
condonation of  delay in f l ing an appeal and
applications for condonation of delay in re-fling the
appeal after rectification of defects.

(v) Want of “diligence” or “inaction” can be attributed
to an appellant only when something required to be
done by him, is not done. When nothing is required to
be done, courts do not expect the appellant to be
diligent. Where an appeal is admitted by the High Court
and is not expected to be listed for final hearing for a
few years, an appellant is not expected to visit the
court or his lawyer every few weeks to ascertain the
position nor keep checking whether the contesting
respondent is alive. He merely awaits the call or
information from his counsel about the listing of the
appeal.

We may also notice here that this judgment had been followed with approval
by an equi-bench of this Court in the case of Katari Suryanarayana v. Koppisetti
Subba Rao, AIR 2009 SC 2907.

Above are the principles which should control the exercise of judicial
discretion vested in the Court under these provisions. The explained delay should
be clearly understood in contradistinction to inordinate unexplained delay. Delay
is just one of the ingredients which has to be considered by the Court. In addition
to this, the Court must also take into account the conduct of the parties, bona
fide reasons for condonation of delay and whether such delay could easily be
avoided by the applicant acting with normal care and caution. The statutory
provisions mandate that applications for condonation of delay and applications
belatedly filed beyond the prescribed period of limitation for bringing the legal
representatives on record, should be rejected unless sufficient cause is shown
for condonation of delay. The larger benches as well as equi-benches of this
Court have consistently followed these principles and have either allowed or
declined to condone the delay in fling such applications. Thus, it is the requirement
of law that these applications cannot be allowed as a matter of right and even in
a routine manner. An applicant must essentially satisfy the above stated
ingredients; then alone the Court would be inclined to condone the delay in the
fling of such applications.

In view of the aforesaid discussion and taking into consideration the
aforesaid case laws, this court finds that respondent no. 1 has totally failed to
show “sufficient cause” to condone the delay and has also failed to show why
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immediate steps were not taken by respondent no.1. Thus, this Court has no
hesitation to reject the applications being under Section 5 of the Limitation Act
and consequently, under Order 22 Rule 9 of CPC and under Order 22 Rule 3/11
of CPC.



230. CIVIL PROCEDURE CODE, 1908 – Order 23 Rule 3
LEGAL SERVICES AUTHORITIES ACT, 1987 – Section 21
Compromise decree – Challenged on the ground of fraud –
Aggrieved party to establish before the same court that agreement
on which decree is based was invalid or illegal – Allegations of fraud
will have to be proved strictly.

K. Srinivasappa and ors. v. M. Mallamma and ors.
Judgment dated 18.05.2022 passed by the Supreme Court in Civil
Appeal No. 3486 of 2022, reported in AIR 2022 SC 2381

Relevant extracts from the judgment:

We observe that we do not find any reason forthcoming from the judgment
of the High court while setting aside the order of the Lok Adalat dated 7th July,
2012 whereby the terms of the compromise were recorded. To recall a
compromise that has been recorded would call for strong reasons. This is
because a compromise would result ultimately into a decree of a Court which
can be enforced just as a decree passed on an adjudication of a case.

In Pushpa Devi Bhagat (dead) through L.R. Sadhna Rai v. Rajinder Singh and
ors., (2006) 5 SCC 566, this Court held that since no appeal would lie against a
compromise decree, the only option available to a party seeking to avoid such a
decree would be to challenge the consent decree before the Court that passed
the same and to prove that the agreement forming the basis for the decree was
invalid. It is therefore imperative that a party seeking to avoid the terms of a
consent decree has to establish, before the Court that passed the same, that
the agreement on which the consent decree is based, is invalid or illegal.

It is a settled position of law that where an allegation of fraud is made
against a party to an agreement, the said allegation would have to be proved
strictly, in order to avoid the agreement on the ground that fraud was practiced
on a party in order to induce such party to enter into the agreement. Similarly,
the terms of a compromise decree, cannot be avoided, unless the allegation of
fraud has been proved. In the absence of any conclusive proof as to fraud on
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the part of the objectors, the High Court could not have set aside the compromise
decree in the instant case.



231. CONTRACT ACT, 1872 – Sections 67 and 73
Difference between “breach of contract” and “abandonment of
contract” – Explained.

Shripati Lakhu Mane v. Member Secretary, Maharashtra Water
Supply and Severage Board and ors.
Judgment dated 30.03.2022 passed by the Supreme Court in Civil
Appeal No. 556 of 2012, reported in AIR 2022 SC 1574

Relevant extracts from the judgment:

It is fundamental to the Law of Contract that whenever a material alteration
takes place in the terms of the original contract, on account of any act of omission
or commission on the part of one of the parties to the contract, it is open to the
other party not to perform the original contract. This will not amount to
abandonment. Moreover, abandonment is normally understood, in the context
of a right and not in the context of a liability or obligation. A party to a contract
may abandon his rights under the contract leading to a plea of waiver by the
other party, but there is no question of abandoning an obligation. In this case,
the appellant refused to perform his obligations under the work– order, for reasons
stated by him. This refusal to perform the obligations, can perhaps be termed
as breach of contract and not abandonment.

It is interesting to note that the respondents did not choose, (i) to allege
breach of contract against the appellant; and (ii) consequently to invoke the
right to rescind the contract under clause 3(a). The respondents, if they were
justified in doing so, could have taken recourse to the remedy available under
Section 75 of the Contract Act and sought compensation for the damage
sustained through the no fulfillment of the contract. On the contrary they attributed
abandonment to the appellant (without understanding the true purport of the
word ‘abandonment’) and refused to honour the claims made by the appellant.

The finding of the High Court that there was abandonment of contract, was
on the basis that after the second bill was cleared in May, 1987, the work under
the main contract did not progress. This finding goes completely contrary to yet
another finding that the period of the contract was up to June, 1989 and that the
respondents themselves granted extension of time to complete the contract up
to 31.12.1989, despite there being no request from the appellant. We fail to
understand as to how a person who abandoned the contract in May, 1987 could
be granted extension of time up to December, 1989 on the very understanding
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of the respondents that the contract was up to June, 1989. In fact, the High
Court recorded a finding in paragraph 9 of the impugned judgment that according
to DWs 3, 4 and 5, the power to rescind under clause 3(a) of the tender was
invoked and the security deposit forfeited. This was not how the respondents
pitched their claim even in the written statement. In any case such a finding
cannot co–exist with the specific stand of the respondents that the period of
contract was extended up to December, 1989.

The refusal of a contractor to continue to execute the work, unless the
reciprocal promises are performed by the other party, cannot be termed as
abandonment of contract. A refusal by one party to a contract, may entitle the
other party either to sue for breach or to rescind the contract and sue on a
quantum meruit for the work already done.



232. COURT FEES ACT, 1870 – Section 7(iv)(d)
Suit for mandatory injunction – Valuation – Plaintiff seeking licensees
to remove themselves and their belongings from the suit property
– Suit is not required to be valued as per the market value –
Valuation of suit always depends on nature of relief claimed –
Market value does not become decisive of suit valuation merely
because immovable property is the subject matter of litigation.

iv

Bharat Bhushan Gupta v. Pratap Narain Verma and anr.
Judgment dated 16.06.2022 passed by the Supreme Court in Civil
Appeal No. 4577 of 2022, reported in AIR 2022 SC 2867

Relevant extracts from the judgment:

It remains trite that it is the nature of relief claimed in the plaint which is
decisive of the question of suit valuation. As a necessary corollary, the market
value does not become decisive of suit valuation merely because an immovable
property is the subject-matter of litigation. The market value of the immovable
property involved in the litigation might have its relevance depending on the
nature of relief claimed but, ultimately, the valuation of any particular suit has to
be decided primarily with reference to the relief/reliefs claimed.
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These observations were, in fact, taken note of by the High Court in the
impugned judgment too but they cannot be read to mean that in a suit for
mandatory injunction concerning a property and thereby seeking certain
mandates over the acts/omissions of the Defendant, the suit is required to be
valued as per the market value of the property. Such a proposition, for suit
valuation on the market value of the property involved, irrespective of the nature
of relief claimed, if accepted, would render the whole scheme of the Court Fees
Act concerning suit valuation with reference to the nature of relief going haywire.
This argument is required to be rejected.



233. CRIMINAL PROCEDURE CODE, 1973 – Section 188
INDIAN PENAL CODE, 1860 – Sections 363, 366-B, 370(4) and 506
PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 –
Section 8
Jurisdiction – Sanction for prosecution – Offence committed partly
in India – Victim was lured by accused for coming to India – Without
any sanction offence can be tried by courts of India.

Sartaj Khan v. State of Uttarakhand
Judgment dated 24.03.2022 passed by the Supreme Court in Criminal
Appeal No. 852 of 2022, reported in 2022 (2) Crimes 96 (SC) (Three
Judge Bench)

Relevant extracts from the judgment:

In terms of Section 188, even if an offence is committed outside India, (a) by a
citizen whether on the high seas or anywhere else or (b) by a non-citizen on a ship
or aircraft registered in India, the offence can still be tried in India provided the
conditions mentioned in said Section are satisfied. The Section gets attracted when
the entirety of the offence is committed outside India; and the grant of sanction
would enable such offence to be enquired into or tried in India.

As the facts and circumstances of the case indicate, a part of the offence
was definitely committed on the soil of this country and as such going by the normal
principles the offence could be looked into and tried by Indian courts. Since the
offence was not committed in its entirety, outside India, the matter would not come
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within the scope of Section 188 of the Code and there was no necessity of any
sanction as mandated by the proviso to Section 188. We, therefore, reject the first
submission advanced by the learned advocate for respondent.

Coming to the second submission, it is true that the victim had traveled on
her own from Kathmandu to Atariya. However, the evidence on record completely
establishes that she was lured into coming to India. The offences alleged against
the appellant were thus rightly invoked and fully substantiated.



234. CRIMINAL PROCEDURE CODE, 1973 – Section 190(1)(b)
Cognizance – Whether a Magistrate taking cognizance of an offence
on the basis of a police report in terms of section 190(1)(b) can
issue summon to any person not arraigned as an accused in police
report? Held, yes – Material available before Magistrate has to be
examined before reaching its conclusion and need not remain
confined to police report, charge sheet or F.I.R. – Statement made
u/s 164 CrPC could also be considered – Judicial Magistrate may
take cognizance upon the protest petition filed.

Nahar Singh v. State of Uttar Pradesh & anr.
Judgment dated 16.03.2022 passed by the Supreme Court in Criminal
Appeal No. 443 of 2022, reported in 2022 (2) Crimes 51 (SC)

Relevant extracts from the judgment:

It would appear from the Code that the jurisdiction to take cognizance has
been vested in the Magistrate (under Section 190 thereof) as also Court of
Session under Section 193, which we have quoted above. This question has
been examined in the case of Dharam Pal and ors. v. State of Haryana and anr.,
(2014) 3 SCC 306 and on this point it has been held:

“This takes us to the next question as to whether under
Section 209, the Magistrate was required to take cognizance
of the offence before committing the case to the Court of
Session. It is well settled that cognizance of an offence can
only be taken once. In the event, a Magistrate takes
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cognizance of the offence and then commits the case to
the Court of  Session, the quest ion of  taking fresh
cognizance of the offence and, thereafter, proceed to issue
summons, is not in accordance with law. If cognizance is to
be taken of the offence, it could be taken either by the
Magistrate or by the Court of Session. The language of
Section 193 of the Code very clearly indicates that once
the case is committed to the Court of Session by the learned
Magistrate, the Court of  Session assumes or iginal
jurisdiction and all that goes with the assumption of such
jurisdiction. The provisions of Section 209 will, therefore,
have to be understood as the learned Magistrate playing a
passive role in committing the case to the Court of Session
on finding from the police report that the case was triable
by the Court of Session. Nor can there be any question of
part cognizance being taken by the Magistrate and part
cognizance being taken by the learned Sessions Judge.”

The scope of jurisdiction of the Magistrate in taking cognizance of an offence
was earlier examined by a three-judge Bench of this court in the case of
Raghubans Dubey v. State of Bihar, AIR 1967 SC 1167. This authority was relied
upon by the Coordinate Bench in the case of Kishun Singh & ors. v. State of
Bihar, (1993) 2 SCC 16. Dealing with broadly similar provisions of the old Code,
of 1898, it was observed by this Court:

“8. ……….In our opinion, once cognizance has been taken
by the Magistrate, he takes cognizance of an offence and
not the offenders; once he takes cognizance of an offence
it is his duty to find out who the offenders really are and
once he comes to the conclusion that apart from the
persons sent up by the police some other persons are
involved, it is his duty to proceed against those persons.
The summoning of the additional accused is part of the
proceeding initiated by his taking cognizance of an offence.
As pointed out by this Court in Pravin Chandra Mody v. State
of Andhra Pradesh, (1965) 1 SCR 269 the term “complaint”
would include allegations made against persons unknown.
If a Magistrate takes cognizance under Section 190(1)(a)
on the basis of  a complaint of facts he would take
cognizance and a proceeding would be instituted even
though persons who had committed the offence were not
known at that time. The same position prevails, in our view,
under Section 190(1)(b).”
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In the case of Kishun Singh (supra), the scope of jurisdiction of the Court
of Session under Section 193 of the Code was explained, relying on an authority
dealing with similar provision under the 1898 Code (P.C. Gulati v. Lajya Ram and
ors., AIR 1966 SC 595). The phrase used to explain the implication of taking
cognizance by a Court of Session in the judgment of Kishun Singh (supra) was
“cognizance in the limited sense.” In paragraph 8 of the report (in Kishun Singh’s
case), it has been held observed:-

“8. Section 193 of the old Code placed an embargo on the
Court of Session from taking cognizance of any offence as
a court of original jurisdiction unless the accused was
committed to it by a Magistrate or there was express
provision in the Code or any other law to the contrary. In
the context of the said provision this Court in P.C. Gulati v.
L.R. Kapur, AIR 1966 SC 595 observed as under:

“When a case is committed to the Court of Session,
the Court of Session has first to determine whether
the commitment of the case is proper. If it be of opinion
that the commitment is bad on a point of law, it has to
refer the case to the High Court which is competent to
quash the proceeding under Section 215 of the Code.
It is only when the Sessions Court considers the
commitment to be good in law that it proceeds with the
trial of the case. It is in this context that the Sessions
Court has to take cognizance of the offence as a court
of original jurisdiction and it is such a cognizance which
is referred to in Section 193 of the Code.”

Jurisdiction of the Magistrate to take cognizance of an offence triable by a
Court of Session is not in controversy before us. The course open to a Magistrate
on submission of a police report has been discussed in the case of Dharam Pal
(supra). In paragraph 39 of the report in Dharam Pal’s case, such power or
jurisdiction of the Magistrate has been spelt out. We have quoted this passage
earlier in this judgment.

The other difference so far as this case is concerned in relation to the
factual basis on which the decision of the Constitution Bench in Dharam Pal
(supra) as also the judgment in the case of Raghubans Dubey v. State of Bihar,
AIR 1967 SC 1167 were delivered is that in both these cases, the names of the
persons arraigned as accused had figured in column (2) of the charge sheet.
This column, as it appears from the judgment in the case of Raghubans Dubey
(supra), records the name of a person under the heading “not sent up”. In that
case, the person concerned was named in the F.I.R. But that factor, by itself, in
our opinion ought not to be considered as a reason for the Court in not
summoning an accused not named in the F.I.R. and whose name also does not



JOTI JOURNAL - OCTOBER 2022 -  PART II 270

feature in chargesheet at all. These judgments were delivered in cases where
the names of the persons sought to be arraigned as accused appeared in column
(2) of the police report. In our opinion the legal proposition laid down while
dealing with this point was not confined to the power to summon those persons
only, whose names featured in column (2) of the chargesheet. In the case of
Dharam Pal (supra), the second point formulated (para 7.2) related to persons
named in column (2), but the issue before the Constitution Bench related to that
category of persons only. This is the position of law enunciated in the cases of
Hardeep Singh v. State of Punjab and ors., (2014) 3 SCC 92 and Raghubans Dubey
(supra). In the latter authority, the duty of the Court taking cognizance of an
offence has been held “to find out who the offenders really are and once he
comes to the conclusion that apart from the persons sent up by the police some
other persons are involved, it is his duty to proceed against those persons”.
Such duty to proceed against other persons cannot be held to be confined to
only those whose names figure in column (2) of the chargesheet. As we have
already observed that in the aforesaid authorities, the question of summoning
the persons named in column (2) of the chargesheet was involved, in our opinion
inclusion in column (2) was not held to be the determinant factor for summoning
persons other than those named as accused in the police report or chargesheet.
The principle of law enunciated in Raghubans Dubey (supra), Dharam Pal (supra)
and Hardeep Singh (supra) does not constrict exercise of such power of the
Court taking cognizance in respect of this category of persons (i.e., whose names
feature in column (2) of the chargesheet).

In the cases of Raghubans Dubey (supra), SWIL Ltd. v. State of Delhi and
anr., (2001) 6 SCC 670 and Dharam Pal (supra), the power or jurisdiction of the
Court or Magistrate taking cognizance of an offence on the basis of a police
report to summon an accused not named in the police report, before commitment
has been analysed. The uniform view on this point, irrespective of the fact as to
whether cognizance is taken by the Magistrate under Section 190 of the Code
or jurisdiction exercised by the Court of Session under Section 193 thereof is
that the aforesaid judicial authorities would not have to wait till the case reaches
the stage when jurisdiction under Section 319 of the Code is capable of being
exercised for summoning a person as accused but not named as such in police
report. We have already expressed our opinion that such jurisdiction to issue
summons can be exercised even in respect of a person whose name may not
feature at all in the police report, whether as accused or in column (2) thereof if
the Magistrate is satisfied that there are materials on record which would reveal
prima facie his involvement in the offence. None of the authorities limit or restrict
the power or jurisdiction of the Magistrate or Court of Session in summoning an
accused upon taking cognizance, whose name may not feature in the F.I.R. or
police report.
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235. CRIMINAL PROCEDURE CODE, 1973 – Section 313
EVIDENCE ACT, 1872 – Sections 3 and 106
(i) Theory of last seen together – Once the theory is established,

the accused is expected to offer some explanation as to under
what circumstances, he had parted the company of the victim.

(ii) Circumstantial evidence – In criminal jurisprudence, the entire
burden of proving the guilt of the accused, rests on the
prosecution, nonetheless if the accused does not throw any
light upon the facts which are proved to be within his special
knowledge in view of section 106 of the Evidence Act, such
failure on the part of the accused may also provide an
additional link in the chain of circumstances required to be
proved against him.

(iii) Duty of court – The Court conducting the trial/appeal is not
only obliged to protect the rights of the accused but also the
rights of the victim, and the interest of the society at large.

(iv) Examination of accused – Admission – No conviction could be
based on the statement of the accused recorded u/s 313 of
the CrPC and the prosecution has to prove the guilt of the
accused by leading independent and cogent evidence – If an
accused makes inculpatory and exculpatory statements, the
inculpatory part of the statement can be taken aid of so as to
lend credence to the case of prosecution.

i

ii

iii
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iv

Mohd. Firoz v. State of Madhya Pradesh
Judgment dated 19.04.2022 passed by the Supreme Court in
Criminal Appeal No. 612 of 2019, reported in AIR 2022 SC 1967
(Three Judge Bench)



236. CRIMINAL PROCEDURE CODE, 1973 – Section 319
Summoning of accused – Exercise of discretion – There must be a
strong and cogent evidence available on record against a person
and one crucial test has to be applied that there is more than prima
facie case as exercised at the time of framing of charge but short of
satisfaction to an extent that the evidence, if goes unrebutted,
would lead to conviction. (Hardeep Singh v. State of Punjab and ors., (2014)
3 SCC 92 relied)

gjnhi flag fo:) iatkc jkT;]
¼2014½ 3 ,llhlh 92

Sagar v. State of U.P. and anr.
Judgment dated 10.03.2022 passed by the Supreme Court in Criminal
Appeal No. 397 of 2022, reported in AIR 2022 SC 1420

Relevant extracts from the judgment:

 Even when the chargesheet came to be filed and the investigating officer
has not found the present appellant to have participated in the commission of
crime and at least at the stage when Section 319 of the Code is to be invoked,
there must be a strong and cogent evidence occurred against a person from
the evidence led before the Court and taking into consideration the material
available on record, was not satisfied to summon the present appellant under
Section 319 of the Code.
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*237. CRIMINAL PROCEDURE CODE, 1973 – Section 436-A
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015
– Sections 3, 12 and 15
Child in conflict with law – Under trial prisoner – Bail – Cannot be
treated as under trial prisoner as contemplated u/s 436-A of CrPC
and cannot be released after completing half of total period of
detention in special home to avail the benefit of section 436-A of
CrPC.

Vidhi Ka Ulaghan Karne Wala Balak v. State of Madhya Pradesh
and anr.
Order dated 03.03.2022 passed by the High Court of Madhya
Pradesh (Bench Gwalior) in Criminal Revision No. 2108 of 2021,
reported in 2022 CriLJ 2162



238. CRIMINAL PROCEDURE CODE, 1973 – Sections 437(2) and 439(2)
Cancellation of bail – Reasons to be assigned – Reason is the soul
of law – Court deciding a bail application cannot completely divorce
its decision from material aspects of the case.

Kamla Devi v. State of Rajasthan & anr.
Judgment dated 11.03.2022 passed by the Supreme Court in Criminal
Appeal No. 342 of 2022, reported in 2022 (2) Crimes 29 (SC)

Relevant extracts from the judgment:

This Court has, on several occasions has discussed the factors to be
considered by a Court while deciding a bail application. The primary considerations
which must be placed at balance while deciding the grant of bail are:
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(i) the seriousness of the offence;

(ii) the likelihood of the accused fleeing from justice;

(iii) the impact of release of the accused on the prosecution witnesses;

(iv) likelihood of the accused tampering with evidence. While such list is
not exhaustive, it may be stated that if a Court takes into account
such factors in deciding a bail application, it could be concluded that
the decision has resulted from a judicious exercise of its discretion,
vide Gudikanti Narasimhulu & ors. v. Public Prosecutor, High Court of
Andhra Pradesh, (1978) 1 SCC 240 ; Prahlad Singh Bhati v. NCT of Delhi
& ors., (2001) 4 SCC 280 and Anil Kumar Yadav v. State (NCT of Delhi),
(2018) 12 SCC 129.

Reference may also be had to recent decisions of this very Bench in Manoj
Kumar Khokhar v. State of Rajasthan & anr., 2022 SCC Online SC 30 and Jaibunisha
v. Meharban & anr., 2022 SCC Online SC 58, wherein, on engaging in an elaborate
discussion of the case law cited supra and after duly acknowledging that liberty
of individual is an invaluable right, we have held that an order granting bail to
an accused, if passed in a casual and cryptic manner, de hors reasoning which
would validate the grant of bail, is liable to be set aside by this Court while
exercising jurisdiction under Article 136 of the Constitution of India.

The Latin maxim “cessante ratione legis cessat ipsa lex” meaning “reason is
the soul of the law, and when the reason of any particular law ceases, so does
the law itself,” is also apposite.

We have extracted the relevant portions of the impugned order above. At
the outset, we observe that the extracted portions are the only portions forming
part of the “reasoning” of the High court while granting bail. As noted from the
aforecited judgments, it is not necessary for a Court to give elaborate reasons
while granting bail, particularly when the case is at the initial stage and the
allegations of the offences by the accused would not have been crystalised as
such. There cannot be elaborate details recorded to give an impression that
the case is one that would result in a conviction or, by contrast, in an acquittal
while passing an order on an application for grant of bail. However, the Court
deciding a bail application cannot completely divorce its decision from material
aspects of the case such as the allegations made against the accused; severity
of the punishment if the allegations are proved beyond reasonable doubt which
would result in a conviction; reasonable apprehension of the witnesses being
influenced by the accused; tampering of the evidence; the frivolity in the case of
the prosecution; criminal antecedents of the accused; and a prima facie
satisfaction of the Court in support of the charge against the accused.
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239. CRIMINAL PROCEDURE CODE, 1973 – Section 439
(i) Nature of victim’s rights – Rights are totally independent,

incomparable and are not accessory or auxiliary to those of
the State under the code – The presence of ‘State’ in the
proceedings, therefore, does not tantamount to affording
hearing to a ‘victim’ of the crime.

(ii) Right to be heard – A ‘victim’ cannot be asked to await the
commencement of the trial for asserting his/her right to
participate in the proceedings – He/ she has a legally vested right
to be heard at every step post the occurrence of an offence.

i

ii

Jagjeet Singh and ors. v. Ashish Mishra alias Monu and anr.
Judgment dated 18.04.2022 passed by the Supreme Court in Criminal
Appeal No. 632 of 2022, reported in AIR 2022 SC 1918 (Three Judge
Bench)



240. CRIMINAL PROCEDURE CODE, 1973 – Section 439(2)
Cancellation of bail – Bail granted should not be cancelled in a
mechanical manner – Requires cogent and overwhelming
circumstances.

Deepak Yadav v. State of U.P. and anr.
Judgment dated 20.05.2022 passed by the Supreme Court in Criminal
Appeal No. 861 of 2022, reported in AIR 2022 SC 2514 (Three Judge
Bench)

Relevant extracts from the judgment:

The importance of assigning reasoning for grant or denial of bail can never
be undermined. There is prima facie need to indicate reasons particularly in
cases of grant or denial of bail where the accused is charged with a serious
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offence. The sound reasoning in a particular case is a reassurance that discretion
has been exercised by the decision maker after considering all the relevant
grounds and by disregarding extraneous considerations.

A two-Judge Bench of this Court in Ramesh Bhavan Rathod v. Vishanbhai
Hirabhai Makwana (Koli) & anr., (2021) 6 SCC 230 held that the duty to record
reasons is a significant safeguard which ensures that the discretion which is
entrusted to the court, is exercised in a judicious manner. The operative portion
of the judgment reads as under:

We disapprove of the observations of the High Court in a
succession of orders in the present case recording that
the Counsel for the parties “do not press for a further
reasoned order”. The grant of bail is a matter which
implicates the liberty of the Accused, the interest of the State
and the victims of crime in the proper administration of
criminal justice. It is a well-settled principle that in determining
as to whether bail should be granted, the High Court, or for
that matter, the Sessions Court deciding an application
Under Section 439 of Code of Criminal Procedure would
not launch upon a detailed evaluation of the facts on merits
since a criminal tr ial is sti l l  to take place. These
observations while adjudicating upon bail would also not
be binding on the outcome of the trial. But the Court granting
bail cannot obviate its duty to apply a judicial mind and to
record reasons, brief as they may be, for the purpose of
deciding whether or not to grant bail. The consent of parties
cannot obviate the duty of the High Court to indicate its
reasons why it has either granted or refused bail. This is
for the reason that the outcome of the application has a
significant bearing on the liberty of the accused on one
hand as well as the public interest in the due enforcement
of criminal justice on the other. The rights of the victims
and their families are at stake as well. These are not matters
involving the private rights of two individual parties, as in a
civil proceeding. The proper enforcement of criminal law is
a matter of public interest. We must, therefore, disapprove
of the manner in which a succession of orders in the present
batch of cases has recorded that counsel for the “respective
parties do not press for further reasoned order”. If this is a
euphemism for not recording adequate reasons, this kind
of a formula cannot shield the order from judicial scrutiny.

Grant of bail under Section 439 of the Code of Criminal
Procedure is a matter involving the exercise of judicial
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discretion. Judicial discretion in granting or refusing bail –
as in the case of any other discretion which is vested in a
court as a judicial institution – is not unstructured. The duty
to record reasons is a significant safeguard which ensures
that the discretion which is entrusted to the court is exercised
in a judicious manner. The recording of reasons in a judicial
order ensures that the thought process underlying the order
is subject to scrutiny and that it meets objective standards
of reason and justice.

This Court has reiterated in several instances that bail once granted, should
not be cancelled in a mechanical manner without considering whether any
supervening circumstances have rendered it no longer conducive to a fair trial
to allow the accused to retain his freedom by enjoying the concession of bail
during trial. Having said that, in case of cancellation of bail, very cogent and
overwhelming circumstances are necessary for an order directing cancellation
of bail (which was already granted). A two-Judge Bench of this Court in Dolat
Ram and ors. v. State of Haryana, (1995) 1 SCC 349 laid down the grounds for
cancellation of bail which are:

(i) interference or attempt to interfere with the due course of
administration of Justice.

(ii) evasion or attempt to evade the due course of justice.

(iii) abuse of the concession granted to the accused in any
manner.

(iv) possibility of accused absconding.

(v) likelihood of/actual misuse of bail.

(vi) likelihood of the accused tampering with the evidence or
threatening witnesses.

It is no doubt true that cancellation of bail cannot be limited to the
occurrence of supervening circumstances. This Court certainly has the inherent
powers and discretion to cancel the bail of an accused even in the absence of
supervening circumstances. Following are the illustrative circumstances where
the bail can be cancelled:

a) Where the court granting bail takes into account irrelevant material of
substantial nature and not trivial nature while ignoring relevant material on
record.

b) Where the court granting bail overlooks the influential position of the
accused in comparison to the victim of abuse or the witnesses especially when
there is prima facie misuse of position and power over the victim.

c) Where the past criminal record and conduct of the Accused is completely
ignored while granting bail.
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d) Where bail has been granted on untenable grounds.

e) Where serious discrepancies are found in the order granting bail thereby
causing prejudice to justice.

f) Where the grant of bail was not appropriate in the first place given the
very serious nature of the charges against the accused which disentitles him for
bail and thus cannot be justified.

g) When the order granting bail is apparently whimsical, capricious and
perverse in the facts of the given case.



*241. EVIDENCE ACT, 1872 – Section 3
(i) Related witness – Evidence of witness cannot be discarded

solely on the ground that they are the relatives of the deceased.
(ii) Material contradictions – Weightage should not be given to

minor contradictions which are not material and does not affect
the case of prosecution as a whole.

i

ii

M. Nageswara Reddy v. State of Andhra Pradesh and ors.
Order dated 07.03.2022 passed by the Supreme Court in Criminal
Appeal No.72 of 2022, reported in 2022 CriLJ 2254 (SC)



242. EVIDENCE ACT, 1872 – Section 32(1)
INDIAN PENAL CODE, 1860 – Section 498-A
Dying declaration – Admissibility – Even if accused was acquitted
from charges of dowry death, still evidence of deceased wife can
be admitted u/s 32(1) of the Act to prove charges of cruelty u/s
498-A IPC.
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Surendran v. State of Kerala
Judgment dated 13.05.2022 passed by the Supreme Court in
Criminal Appeal No. 1080 of 2019, reported in AIR 2022 SC 2322
(Three Judge Bench)

Relevant extracts from the judgment:

The test for admissibility under the Section 32 (1) of the evidence Act is
not that the evidence to be admitted should directly relate to a charge pertaining
to the death of the individual, or that the charge relating to death could not be
proved. Rather, the test appears to be that the cause of death must come into
question in that case, regardless of the nature of the proceeding, and that the
purpose for which such evidence is being sought to be admitted should be a
part of the ‘circumstances of the transaction’ relating to the death.

In some circumstances, the evidence of a deceased wife with respect to
cruelty could be admissible in a trial for a charge under Section 498A of the
Indian Penal Code under Section 32(1) of the Evidence Act. There are, however,
certain necessary pre-conditions that must be met before the evidence is
admitted.

The first condition is that her cause of death must come into question in
the matter. This would include, for instance, matters where along with the charge
under Section 498A of the Indian Penal Code, the prosecution has also charged
the accused under Sections 302, 306 or 304B of the Indian Penal Code. It must
be noted however that as long as the cause of her death has come into question,
whether the charge relating to death is proved or not is immaterial with respect
to admissibility.

The second condition is that the prosecution will have to show that the
evidence that is sought to be admitted with respect to Section 498A of the Indian
Penal Code must also relate to the circumstances of the transaction of the death.



*243. EVIDENCE ACT, 1872 – Section 65-B
Electronic evidence – Certified copy of CCTV footage – Original not
played in Court, only certified copy was played – Neither objection
was raised during trial nor any request was made to play the original
– Court can rely on the certified copy of CCTV footage.



JOTI JOURNAL - OCTOBER 2022 -  PART II 280

Taqdir v. State of Haryana
Judgment dated 02.03.2022 passed by the Supreme Court in
Criminal Appeal No. 1537 of 2018, reported in (2022) 4 SCC 321
(Three-Judge Bench)



*244. EVIDENCE ACT, 1872 – Sections 134 and 154
CRIMINAL PRACTICE:
(i) Hostile witness – Conviction can be based on credible

evidence of  hostile witness.
(ii) Evidentiary value – Contradiction and omission – Court should

examine the statement of a witness in its entirety and read
with the statement of other witnesses in order to arrive at a
rational conclusion.

i

ii

Karan Singh v. The State of Uttar Pradesh and ors.
Judgment dated 02.03.2022 passed by the Supreme Court in Criminal
Appeal No. 327 of 2022 reported in 2022 (1) Crimes 336 (SC)



245. GUARDIANS AND WARDS ACT, 1890 – Section 9
(i) Territorial jurisdiction – Meaning of “ordinarily resides” – The

place where the minor resides with his local guardian, before
presentation of the petition is construed as ordinary place of
residence.

(ii) Custody of minor aged 3 years – Is expected to be in the custody
of his mother.

i

ii
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Akhilesh and anr. v. Kavita
Order dated 14.03.2022 passed by the High Court of Madhya
Pradesh (Indore Bench) in Civil Revision No. 433 of 2021, reported
in 2022 (2) MPLJ 338

Relevant extracts from the order:

In K.C. Sashidhar v. Roopa, AIR 1993 Kar 120 relying upon the case of
Mst. Firoza v. Akhtaruddin, AIR 1963 Assam 193 it was held as under :

“Invariably, a minor child that too at the age of 10 to 11
months is expected to be with the custody of the mother.
So the words “ordinarily resides” should be construed as
the place where the mother resides before the presentation
of the petition. It is an admitted fact that, in the instant case,
the mother was residing at Mysore when she presented the
petition at Mysore seeking custody of the child. Further, it
is  to be noted that  she has al leged in her pet i t ion
circumstances under which the child was forced to be left
in the custody of the father. When such is the case, the
place of residence has to be construed as the place where
mother resided before presenting the petition. In view of
that, the finding given by the Court below that the petition
filed by the petitioner, namely the mother, at Mysore, having
jurisdiction does not suffer from any legal infirmities. In Mst.
Firoza Begum (supra) Assam 193 wherein the Assam High
Court observed:

“It is contended by Mr. Chose that the expression
“ordinarily resides”, does not mean casual or factual
residence of the minors at the time of the application
being made, and that normally the residence of the
minor should be taken as the place where the legal
guardian is residing...... That the expression “where
the minor ordinarily resides” appears to have been
deliberately used to exclude places to which the minor
may be removed at or about the time of the filing of
the application for the enforcement of the guardianship
and custody of  the minor, and that the phrase
“ordinarily resides” indicates ordinary residence even
at the time of the presentation of the application under
Section 25 of the Act, and that the emphasis is
undoubtedly on the minor ’s ordinary place of
residence.”
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In the present case also non-applicant No.2 who is aged about 3 years is
expected to be with the custody of his mother i.e. the applicant. The words
“ordinarily resides” shall have to be construed as the place where the applicant
resides before presentation of the petition. In her petition the applicant has
specifically alleged circumstances under which the non-applicant No.2 was forced
out of her custody by non-applicant No.1. In such case, the place of residence
of non-applicant No.2 has to be construed as the place where the applicant is
residing before presentation of the application i.e. Tehsil-Mahindpur, District-
Ujjain. As per the applicant, the non-applicant No.2 has been removed by non-
applicant No.1 from her custody prior to filing of the application for guardianship.
Ordinarily place of residence of non-applicant No.2 hence would be the place
where the local guardian i.e. applicant is residing. It cannot be disputed that
since non-applicant No.2 is aged 3 years, applicant would be his natural
guardian. In view of the aforesaid factual situation, the judgment of Hon’ble
Supreme Court in the matter of Ruchi Majoo v. Sanjeev Majoo, (2011) 6 SCC 479 is
distinguishable and does not help the non-applicants in any manner.



246. HINDU MARRIAGE ACT, 1955 – Section 13(1)(i-a)
FAMILY COURTS ACT, 1984 – Section 19
Divorce – Mental cruelty – Husband and wife shared domestic
incompatibility for considerable period of time – During this period,
wife caused irritation, threat, intimidation and avoided cohabitation
– Reconciliation efforts made were not successful – Long standing
dispute itself is mental cruelty.

i-a

Rajesh Bhoyale v. Mahadevi
Judgment dated 29.03.2022 passed by the High Court of Madhya
Pradesh (Bench Gwalior) in First Appeal No. 1172 of 2019, reported
in AIR 2022 MP 95 (DB)

Relevant extracts from the judgment:

From perusal of documents and allegations as contained in appeal, divorce
application and affidavit, it appears that for a considerable period of time
appellant and respondent shared domestic incompatibility and conduct of the
respondent wherein she constantly for more than fifteen years or since 2004,
caused irritation, threat, intimidation and avoiding cohabitation on the pretext
or the other collectively entitled the appellant to get the decree of divorce.
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When appellant specifically pleaded about the behavior of respondent for
last more than 15 years and different stages of dispute, reconciliation and
complaints from time to time were referred which indicate that both shared
domestic incompatibility.

So far as mental cruelty is concerned judgment of the Apex Court in the
case of Dr. N.G. Dastane v. Mrs. S. Dastane, AIR 1975 SC 1534 is worth consideration.
The relevant extract of the judgment is reproduced as under:

“The question whether the misconduct complained of constitutes
cruelty and the like for divorce purposes is determined primarily
by its effect upon the particular person complaining of the acts.
The question is not whether the conduct would be cruel to a
reasonable person or a person of average or normal sensibilities,
but whether it would have that effect upon the aggrieved spouse,.
That which may be cruel to one person may be laughed off by
another, and what may not be cruel to an individual under one
set of circumstances may be extreme cruelty under another set
of circumstances.”

(1) The Court has to deal, not with an ideal husband and ideal
wife (assuming any such exist) but with the particular man
and woman before it. The ideal couple or a near-ideal one
will probably have no occasion to go to a matrimonial court
for, even if they may not be able to drown their differences,
their ideal attitudes may help them over-look or gloss over
mutual faults and failures. As said by Lord Reid in his speech
in Gollins v. Gollins, (2) ALL ER 966.

“In matrimonial cases we are not concerned with the
reasonable man, as we are in cases of negligence. We are
dealing with this man and this woman and the fewer a prior
assumptions we make bout them the better. In cruelty cases
one can hardly ever even start with a presumption that the
parties are reasonable people, because it is hard to imagine
any cruelty case ever arising if both the spouses think and
behave as reasonable people.”

The said judgment still holds the field and is source of wisdom time and
again in respect of mental cruelty.

Cumulatively, it appears that Family Court erred in rejecting the application
for divorce preferred by the appellant whereas divorce decree ought to have
been passed in the case. Long standing dispute itself is a mental cruelty to a
party who intends to live in domestic relationship and peace.
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247. INDIAN PENAL CODE, 1860 – Sections 120 (b), 406 and 420
CRIMINAL PROCEDURE CODE, 1973 – Section 200
(i) Criminal breach of trust, cheating and criminal conspiracy –

Distinction between ‘mere breach of contract’ and ‘cheating’ –
Complainant has to prima facie establish that the intention of
accused was to cheat or to defraud from inception following
which complainant suffered wrongful loss resulting in wrongful
gain to accused.

(ii) Multiple complaints – Two complaints cannot be filed on the
same cause of action at different places.

i

ii

Vijay Kumar Ghai & ors. v. The State of West Bengal & ors.
Judgment dated 22.03.2022 passed by the Supreme Court in Criminal
Appeal No. 463 of 2022, reported in 2022 (2) Crimes 36 (SC)

Relevant extracts from the judgment:

A two-Judge bench of this Court in Union of India & ors. v. Cipla Ltd. & anr.,
(2017) 5 SCC 262 has laid down factors which lead to the practice of forum
shopping or choice of forum by the litigants which are as follows:

“148. A classic example of forum shopping is when litigant
approaches one Court for relief but does not get the desired
relief and then approaches another Court for the same relief.
This occurred in Rajiv Bhatia v. Govt. of NCT of Delhi and
ors., (1999) 8 SCC 525. The respondent-mother of a young
child had filed a petition for a writ of habeas corpus in the
Rajasthan High Court and apparently did not get the
required relief from that Court. She then filed a petition in
the Delhi High Court also for a writ of habeas corpus and
obtained the necessary relief. Notwithstanding this, this
Court did not interfere with the order passed by the Delhi
High Court for the reason that this Court ascertained the
views of the child and found that she did not want to even
talk to her adoptive parents and therefore the custody of
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the child granted by the Delhi High Court to the respondent-
mother was not interfered with. The decision of this Court
is on its own facts, even though it is a classic case of forum
shopping.”

Forum shopping has been termed as disreputable practice by the courts
and has no sanction and paramountcy in law.

Having gone through the complaint/FIR and even the chargesheet, it cannot
be said that the averments in the FIR and the allegations in the complaint against
the appellant constitute an offence under Section 405 & 420 IPC, 1860. Even in
a case where allegations are made in regard to failure on the part of the accused
to keep his promise, in the absence of a culpable intention at the time of making
promise being absent, no offence under Section 420 IPC can be said to have
been made out. In the instant case, there is no material to indicate that Appellants
had any malafide intention against the Respondent which is clearly deductible
from the MOU dated 20.08.2009 arrived between the parties.

The entire origin of the dispute emanates from an investment made by
Respondent No. 2, amounting to ` 2.5 crores in lieu of which ` 2,50,000/- equity
shares were issued in the year 25.03.2008, finally culminating into the MOU
dated 20.08.2009. That based on this MOU respondent No.2 filed three
complaints, two at Delhi and one at Kolkata. Thus, two simultaneous proceedings,
arising from the same cause of action i.e. MOU dated 20.08.2009 were initiated
by Respondent No. 2 amounting to an abuse of the process of the law which is
barred. The details of the complaints are as under:

1. On 06.06.2012, Respondent No. 2 filed a private complaint u/s 156(3)
Cr.P.C with CJM, Tis Hazari Court Delhi for registration of fir against
the Appellants; which was withdrawn on 19.09.2016.

2. Complaint u/s 68 of the companies act r/w section 200 crpc filed before
the CMM, Tis Hazari Courts at Delhi; which is pending.

3. On 28.03.2013, a complaint was made to the P.S Bowbazar, Central
Division, Kolkata which was eventually registered as FIR No. 168 u/s
406, 420, 120B IPC, 1860.

Respondent No. 2 filed a complaint u/s 156(3) Cr.P.C on 06.06.2012,
wherein his prayer for registration of an FIR was rejected vide order dated
28.02.2013 by the MM, Tis Hazari Court, immediately after which he filed his
complaint on 28.03.2013 at P.S Bowbazar, Calcutta. The timeline of filing
complaints clearly indicates the malafide intention of Respondent No. 2 which
was to simply harass the petitioners so as to pressurise them into shelling out
the investment made by Respondent No. 2.
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Malafide intention of Respondent No. 2 is culled out from following facts:

1. At the time of filing of complaint dated 31.03.2013 at PS Bowbazar,
Respondent No. 2 did not disclose about the filing of two complaints
at Delhi against the appellants.

2. After filing of closure report by the IO Bowbazar PS dated 04.03.2014,
Respondent No. 2 filed a protest petition before the CMM, Kolkata
where the material fact of two complaints was completely suppressed.

In the complaint no. 306/1/2012 dated 06.06.2012 registered before the
MM, Tis Hazari Court, New Delhi, Respondent No. 2/complainant stated that:

“(c) That, thereafter Mr. Vijay Kumar Ghai and Mr. Mohit
Ghai started visiting the office of the complainant company
every now and then in order to persuade the complainant
company to invest in their company. It is pertinent to mention
herein that they stated the complainant company that the
retail business of the apparels under the PRIKNIT brand
through a network of exclusive brank outlets was witnessing
a growth.”

10. That it is submitted that this court has jurisdiction to try
and entertain the matter as the complainant company is
situated within the jurisdiction of this court. Moreover, all
the business activities/transactions are being regulated and
controlled at Delhi. Furthermore, the complaints filed by
the complainant company are lying before the concerned
police station, which also falls within the jurisdiction of this
Hon’ble Court.”

This clearly demonstrates that the jurisdiction has been created in Delhi
as the Appellants used to visit Respondent No. 2 in order to persuade them to
invest in their company and special emphasis can be laid on the fact that
Respondent No. 2 himself accepted/agreed to the fact that all the transactions
took place in Delhi. Therefore, registering a complaint in Kolkata is way of
harassing the appellant as a complaint has already been filed in Delhi with all
the necessary facts, apart from the jurisdictional issue at Kolkata.

The MM, Tis Hazari while dismissing the application under Section 156(3)
Cr.P.C categorically observed that:

“….In case the complainant had suffered any loss on
account of the same, the necessary civil remedy lied in the
form of damages, compensation and recovery. In case of
breach of any term or condit ion of the contract, the
necessary proceedings for injunct ion or specif ic
performance can be initiated. But that by itself would not
mean that the accused had misappropriated the amount of
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complainant for a year. There is nothing to show any
conversion or misappropriation of money as the shares had
been allotted subsequently. The parties have themselves
agreed on clauses as to failure to honor their commitments
providing for levy of interest on delayed payments.

There is no prima facie element of deception or dishonest
inducement or misappropriat ion or convers ion or
entrustment or forgery in this case.

There is no requirement of police interference in this case.
Even otherwise, the evidence in the present case is well
within the reach of the complainant itself and it is well aware
of the identity of accused persons and no investigation of
technical nature is required which could warrant police
intervention. The necessary record is withing the possession
of the complainant itself and the same can always be proved
on record by examining the witnesses. There is no necessity
of any custodial interrogation at this stage and nothing
identifiable is to be recovered from anyone.

In these circumstances, I do not deem it appropriate to
exercise my discretion and get the FIR registered against
the accused persons, especially when there is no necessity
for police interference. The present application under
Section 156(3) Cr.P.C is thus dismissed.”

It is pertinent to mention that Application under Section 156(3) Cr.P.C filed
before the MM, Tis Hazari Court, Delhi was dismissed and there was no further
challenge against the same. Instead, Respondent No. 2 chose to file a complaint
with the same cause of action in Bowbazar PS, Calcutta and to further clarify,
the Complaint filed in Bowbazar PS was the exact reproduction of the complaint
filed before Tis Hazari Court, New Delhi with the only difference or what may be
termed as ‘Jurisdictional improvement’ being in point (c) of the facts.

The order of the High Court is seriously flawed due to the fact that in its
interim order dated 24.03.2017, it was observed that the contentions put forth
by the Appellant vis-à-vis two complaints being filed on the same cause of action
at different places but the impugned order overlooks the said aspect and there
was no finding on that issue. At the same time, in order to attract the ingredients
of Section of 406 and 420 IPC it is imperative on the part of the complainant to
prima facie establish that there was an intention on part of the petitioner and/or
others to cheat and/or to defraud the complainant right from the inception.
Furthermore it has to be prima facie established that due to such alleged act of
cheating the complainant (Respondent No. 2 herein) had suffered a wrongful
loss and the same had resulted in wrongful gain for the accused (appellant
herein). In absence of these elements, no proceeding is permissible in the eyes
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of law with regard to the commission of the offence punishable u/s 420 IPC. It is
apparent that the complaint was lodged at a very belated stage (as the entire
transaction took place from January 2008 to August 2009, yet the complaint has
been filed in March 2013 i.e., after a delay of almost 4 years) with the objective
of causing harassment to the petitioner and is bereft of any truth whatsoever.



248. INDIAN PENAL CODE, 1860 – Sections 148, 149 and 302
CRIMINAL PROCEDURE CODE, 1973 – Section 464
EVIDENCE ACT, 1872 – Section 32
(i) Defective charge – Effect – Mere non-framing of charge

u/s 149 of IPC against accused would not vitiate the conviction
in absence of any prejudice caused to him.

(ii) Dying declaration – Reliability – Mere non-recovery of the
weapon used in committing offence cannot be a ground, for
not relying upon dying declaration which is recorded before
executive Magistrate and proved by prosecution.

i

ii

State of Uttar Pradesh v. Subhash @ Pappu
Judgment dated 01.04.2022 passed by the Supreme Court in Criminal
Appeal No. 436 of 2022, reported in 2022 (2) Crimes 86 (SC)

Relevant extracts from the judgment:

In the case of Annareddy Sambasiva Reddy v. State of Andhra Pradesh, (2009)
12 SCC 546, it was submitted on behalf of the accused that in the absence of a
specific charge under Section 149, accused persons cannot be convicted under
Section 302 r/w Section 149 as Section 149 creates a distinct and separate
offence. This Court negated the said submission and observed and held that
mere non-framing of a charge under Section 149 on face of charges framed
against appellant would not vitiate the conviction in the absence of any prejudice
caused to them. Considering Section 464 Cr.P.C. it is observed and held that
mere defect in language, or in narration or in the form of charge would not
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render conviction unsustainable, provided the accused is not prejudiced thereby.
It is further observed that if ingredients of the section are obvious or implicit in
the charge framed then conviction in regard thereto can be sustained, irrespective
of the fact that said section has not been mentioned.

Applying the law laid down by this Court in the Fainul Khan v. State of
Jharkhand, (2019) 9 SCC 549; Annareddy Sambasiva Reddy (supra); Alister Anthony
Pareira v. State of Maharashtra, (2012) 2 SCC 648 Rohtas v. State of Haryana, (2020)
14 SCALE 14 and Laxman v. State of Maharashtra, (2002) 6 SCC decisions of to
the facts of the case on hand and on noting the contents of the charges framed
against the accused on 04.05.1983 and on 06.10.1983 it shows that the
ingredients of Section 149 IPC are satisfied. Therefore, it cannot be said that
the accused is prejudiced by non-mention of Section 149 IPC in the charge.

Now, so far as the submission on behalf of the accused that as the weapon
– hockey stick alleged to have been used by the accused is not recovered and
therefore he may not be convicted is concerned, the aforesaid has no substance.
Merely because the weapon used is not recovered cannot be a ground not to
rely upon the dying declaration, which was recorded before the Executive
Magistrate, which has been proved by the prosecution.

Now, the question whether the accused can be convicted for the offence
punishable under Section 302 with the aid of Section 149 IPC is concerned, it is
true that the prosecution has not established and proved, who actually inflicted
the knife blow. However, from the medical evidence on record and even from the
deposition of the doctors, it has been established and proved by the prosecution
that the deceased sustained an injury by knife blow, which is inflicted by one of
the six to seven persons, who participated in commission of the offence. From
the dying declaration it has been established and proved that the respondent –
accused Subhash @ Pappu was part of the unlawful assembly, who participated
in the commission of the offence. Pappu s/o Baijnath – respondent herein was
specifically named by the deceased in the dying declaration. Therefore, even if
the role attributed to the respondent-accused was that of hitting the deceased
by a hockey stick, in that case also for the act of other persons, who were part
of the unlawful assembly of inflicting the knife blow, the respondent accused
can be held guilty of having committed the murder of deceased Bengali, with the
aid of Section 149 IPC.

Now, the next question, which is posed for consideration of this Court is
whether respondent -accused can be convicted for the offence punishable under
Section 302 IPC r/w/s 149 IPC when the deceased died due to septicemia after
a period of thirty days.

Considering the decision of this Court in the case of Sanjay v. State of
Maharashtra, (2016) 3 SCC 62, the conviction of the respondent accused for the
offence punishable under Section 302 r/w Section 149 IPC is not warranted and
the case may fall within Section 304 Part I of the IPC.



JOTI JOURNAL - OCTOBER 2022 -  PART II 290

Now, so far as the conviction of the respondent accused for the offence
under Section 148 IPC is concerned, it is the case on behalf of the respondent
accused that in the facts and circumstance of the case, Section 148 shall not be
attracted as the number of accused chargesheeted/charged/tried were less than
five in number, the same has no substance. It to be noted that right from very
beginning and even so stated in the dying declaration six to seven persons
attacked the deceased. Therefore, involvement of six to seven persons in
commission of the offence has been established and proved. Merely because
three persons were chargesheeted/charged/tried and even out of three tried,
two persons came to be acquitted cannot be a ground to not to convict the
respondent accused under Section 148 IPC.

It is the submission on behalf of the accused that the weapon alleged to
have been used by the respondent accused was said to be a hockey stick,
which cannot be said to be a deadly weapon and therefore, the respondent –
accused cannot be punishable for the offence under Section 148 also has no
substance. As per Section 148 of IPC, whoever is guilty of rioting, being armed
with a deadly weapon or with anything which used as a weapon of offence, is
likely to cause death, can be punished under that Section. The term “rioting” is
defined under Section 146 IPC. As per Section 146, whenever force or violence
is used by an unlawful assembly, or by any member thereof, in prosecution of
the common object of such assembly, every member of such assembly is guilty
of the offence of rioting.

In the present case, six to seven persons were part of the unlawful assembly
and they used force or violence and one of them used a deadly weapon, namely,
knife and therefore, being a part of the unlawful assembly, the respondent accused
can be held to be guilty for the offence of rioting and for the use of force/violence
as a member of such an unlawful assembly. Therefore, the respondent was rightly
convicted by the Trial Court for the offence under Section 148 IPC.

In view of the above and for the reasons stated above, present appeal
succeeds in part. The impugned judgment and order passed by the High Court
acquitting the accused for the offence punishable under Section 302 IPC is
hereby quashed and set aside. The respondent accused is held guilty for the
offence under Section 304 Part I r/w Section 149 IPC and for the offence under
Section 148 IPC.



249. INDIAN PENAL CODE, 1860 – Sections 148 and 302
EVIDENCE ACT, 1872 – Section 3
(i) Oral testimony of eye-witnesses – Oral testimony may be

classified into three categories namely; (1) wholly reliable (2)
wholly unreliable (3) neither wholly reliable nor wholly
unreliable – Only in third category, court has to circumspect
and look for corroboration in material particulars by reliable
testimony direct or circumstantial.
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(ii) Sole testimony – Informant eye-witness was not present at time
of incident – Informed by other witness about deceased lying
dead on spot – Found “wholly unreliable” witness – Medical
evidence not corroborated with eye-witness – Prosecution
failed to prove case beyond reasonable doubt – Accused
entitled to benefit of doubt.

i

ii

Mahendra Singh and ors v. State of M.P.
Judgment dated 03.06.2022 passed by the Supreme Court in Criminal
Appeal No. 764 of 2021, reported in AIR 2022 SC 2631

Relevant extracts from the judgment:

This Court in its celebrated judgment in the case of Vadivelu Thevar v. The
State of Madras, AIR 1957 SC 614:

“.....Hence, in our opinion, it is a sound and well-established
Rule of law that the court is concerned with the quality and
not with the quantity of the evidence necessary for proving
or disproving a fact. Generally speaking, oral testimony in
this context may be classified into three categories, namely:

(1) Wholly reliable.

(2) Wholly unreliable.

(3) Neither wholly reliable nor wholly unreliable.

In the first category of proof, the court should have no
difficulty in coming to its conclusion either way — it may
convict or may acquit on the testimony of a single witness,
i f  i t  is  found to be above reproach or suspic ion of
interestedness, incompetence or subornation. In the second
category, the court equally has no difficulty in coming to its
conclusion. It is in the third category of cases, that the court
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has to be circumspect and has to look for corroboration in
material part iculars by rel iable testimony, direct or
circumstantial.”

It could thus be seen that this Court has found that witnesses are of three
types, viz., (a) wholly reliable; (b) wholly unreliable; and (c) neither wholly reliable
nor wholly unreliable. When the witness is “wholly reliable”, the Court should not
have any difficulty inasmuch as conviction or acquittal could be based on the
testimony of such single witness. Equally, if the Court finds that the witness is
“wholly unreliable”, there would be no difficulty inasmuch as neither conviction
nor acquittal can be based on the testimony of such witness. It is only in the
third category of witnesses that the Court has to be circumspect and has to look
for corroboration in material particulars by reliable testimony, direct or
circumstantial.

The High Court has found the testimony of Amol Singh (P.W.6) to be in the
third category and has upheld the conviction seeking corroboration from the
Post-Mortem Report conducted by Dr. S.S. Bhargava (P.W.2). We will therefore
have to consider as to in which category the evidence/testimony of Amol Singh
(P.W.6) would fall.



250. INDIAN PENAL CODE, 1860 – Section 300
EVIDENCE ACT, 1872 – Sections 3, 15, 24 and 45
(i) Circumstantial evidence – Last seen theory – Big time gap of

10 days between the day when accused was last seen with
deceased and finding of dead body – No other clinching and
cogent evidence produced – Absence of other links in chain
of circumstances – Accused cannot be convicted solely on this
ground.

(ii) Extra-judicial confession – Is a weak kind of evidence – Should
be bel ieved only when it  inspires confidence or  fully
corroborated by other evidence of clinching nature.

i

ii
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Chandrapal v. State of Chhattishgarh (earlier M.P.)
Judgment dated 27.05.2022 passed by the Supreme Court in Criminal
Appeal No. 378 of 2015, reported in AIR 2022 SC 2542

Relevant extracts from the judgment:

As per Section 30 of the Evidence Act, when more persons than one are
being tried jointly for the same offence, and a confession made by one of such
persons affecting himself and some other of such persons is proved, the court
may take into consideration such confession as against such other person as
well as against the person who makes such confession. However, this Court has
consistently held that an extra judicial confession is a weak kind of evidence
and unless it inspires confidence or is fully corroborated by some other evidence
of clinching nature, ordinarily conviction for the offence of murder should not be
made only on the evidence of extra judicial confession. As held in case of State
of M.P. Through CBI and ors. v. Paltan Mallah and ors., (2005) 3 SCC 169, the extra
judicial confession made by the co-Accused could be admitted in evidence only
as a corroborative piece of evidence. In absence of any substantive evidence
against the accused, the extra judicial confession allegedly made by the co-
accused loses its significance and there cannot be any conviction based on
such extra judicial confession of the co-accused.

In Sahadevan and anr. v. State of Tamil Nadu, (2012) 6 SCC 403, it was observed
in para 14 as under:

“14. It is a settled principle of criminal jurisprudence that
extra-judicial confession is a weak piece of evidence.
Wherever the court, upon due appreciation of the entire
prosecution evidence, intends to base a conviction on an
extra-judicial confession, it must ensure that the same
inspires confidence and is corroborated by other
prosecution evidence. If, however, the extra-judicial
confession suffers from material discrepancies or inherent
improbabilities and does not appear to be cogent as per
the prosecution version, it may be difficult for the court to
base a convict ion on such a confession. In such
circumstances, the court would be fully justified in ruling
such evidence out of consideration”.

The said ratio was also reiterated and followed by this Court
in cases of Jagroop Singh v. State of Punjab, (2012) 11 SCC
768, S.K. Yusuf v. State of West Bengal, (2011) 11 SCC 754 and
Pancho v. State of Haryana, (2011) 10 SCC 165, wherein it
has been specifically laid down that the extra judicial
confession is a weak evidence by itself and it has to be
examined by the court with greater care and caution. It
should be truthful and should inspire confidence. An extra
judicial confession attains greater credibility and evidentiary
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value if it is supported by chain of cogent circumstances
and is further corroborated by other prosecution evidence.
In the instant case it is true that the co-Accused Videshi
had allegedly made self-inculpatory extra judicial confession
before the PW-4 Bhola Singh, and had made extra judicial
confession before the other witnesses i .e. ,  PW -5
Chandrashekhar, PW-6 Baran Singh Thakur and PW-7
Dukaluram stating, inter alia, that the other three Accused
i.e., Bhagirathi,  Chandrapal and Mangal Singh had
committed the murder and he (i.e. Videshi) was asked to
assist them in disposing the dead bodies and concealing
the evidence. However, the High Court, considering the
inconsistency between the said two extra judicial confession
made by the co-Accused Videshi, did not find it safe to
convict the other Accused i.e., Bhagirathi, Mangal Singh
and Videshi himself, and the High Court surprisingly
considered the said extra judicial confession made by
Videshi as an incriminating circumstance against the
Appellant Chandrapal for convicting him for the offences
charged against him. In our opinion if such weak piece of
evidence of the co-Accused Videshi was not duly proved
or found trustworthy for holding the other co-Accused guilty
of committing murder of the deceased Brinda and Kanhaiya,
the High Court could not have used the said evidence
against the present Appellant for the purpose of holding
him guilty for the alleged offence.

In this regard it would be also relevant to regurgitate the law laid down by
this Court with regard to the theory of “Last seen together”.

In case of Bodhraj and ors. v. State of Jammu and Kashmir, (2002) 8 SCC 45,
this Court held in para 31 that:

31. The last-seen theory comes into play where the time-
gap between the point of time when the Accused and the
deceased were last seen alive and when the deceased is
found dead is so small that possibility of any person other
than the Accused being the author of the crime becomes
impossible....

In Jaswant Gir v. State of Punjab, (2005) 12 SCC 438, this Court held that in
absence of any other links in the chain of circumstantial evidence, the accused
cannot be convicted solely on the basis of “Last seen together”, even if version
of the prosecution witness in this regard is believed.

In Arjun Marik and ors. v. State of Bihar, 1994 Supp (2) SCC 372, It was observed
that the only circumstance of last seen will not complete the chain of circumstances
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to record the finding that it is consistent only with the hypothesis of the guilt of the
accused, and therefore no conviction on that basis alone can be founded.

As stated hereinabove, in order to convict an accused under Section 302
Indian Penal Code the first and foremost aspect to be proved by prosecution is
the factum of homicidal death. If the evidence of prosecution falls short of proof
of homicidal death of the deceased, and if the possibility of suicidal death could
not be ruled out, in the opinion of this Court, the Appellant-Accused could not
have been convicted merely on the basis of the theory of “Last seen together”.

Ergo, having regard to the totality of evidence on record, the court is of
the opinion that the High Court had committed gross error in convicting the
Appellant-Accused for the alleged charge of 302 read with 34 of Indian Penal
Code, relying upon a very weak kind of evidence of extra judicial confession
allegedly made by the co-Accused Videshi, and relying upon the theory of “Last
seen together” propounded by the PW-1 Dhansingh. It is also significant to note
that no evidence worth the name as to how and by whom the deceased Brinda
was al legedly murdered was produced by the prosecution. Under the
circumstances, it is required to be held that the prosecution had miserably failed
to bring home the charges levelled against the Appellant-Accused beyond
reasonable doubt. The suspicion howsoever strong cannot take place of proof.



251. INDIAN PENAL CODE, 1860 – Sections 300, 376-A and 376(2)(i)
PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 –
Section 5
CRIMINAL PROCEDURE CODE, 1973 – Section 53-A
EVIDENCE ACT, 1872 – Sections 15, 27 and 45
(i) Expert opinion – Appreciation of – Like any other evidence,

expert opinion also requires proper appreciation by the Court
– Post mortem report entitled to get greater weightage.

(ii) Omission to carry DNA profiling – Effect – Lapse by itself
however cannot be permitted to decide the fate of trial –
Despite such flaw, Court is duty-bound to determine if material
evidence is available on record to prove prosecution case.

(iii) Circumstantial evidence – Recovery of dead body – Dead body
which was in a concealed condition is recovered from an
unused and dilapidated building at the instance of accused –
Recovery is a crucial incriminating circumstance and additional
link to chain of circumstances.

(iv) Murder or death by negligence – Injury of deceased – Accused
pressed the neck of the deceased very hard – Victim aged only
8 years – Cause of death due to asphyxia – Intention is
subjective element, every sane person must be presumed to
know the result of such action.
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i

i

ii

iii

iv

Veerendra v. State of Madhya Pradesh
Judgment dated 13.05.2022 passed by the Supreme Court in
Criminal Appeal No. 5 of 2018, reported in AIR 2022 SC 2396
(Three Judge Bench)

Relevant extracts from the judgment:

In the light of the decisions referred in State of Haryana v. Bhagirath,
(1999) 5 SCC 96, Mayur Panabhai Shah v. State of Gujarat (1982) 2 SCC 396 and
W.B. v. Mir Mohammed Omar and ors., (2000) 8 SCC 382 please check the lengh
of judgment it can only be said that like any other evidence, the expert opinion
also requires proper appreciation at the hands of the Court, though the opinion
of the doctor given with the support of postmortem report carries great weight,
for arriving at the rightful conclusion as to question whether the death involved
is homicidal or not.

Evidently, the three Judge Bench in Sunil v. State of Madhya Pradesh,
(2017) 4 SCC 393 considered Krishan Kumar Malik v. State of Haryana, (2011) 7
SCC 130 carrying such observations and finding before coming to the conclusion
that ‘a positive result of the DNA test would constitute clinching evidence against
the Accused if, however, the result of the test is in the negative i.e., favouring
the accused or if DNA profiling had not been done in a given case, the weight of
the other materials and evidence on record will still have to be considered’.
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In view of the nature of the provision under Section 53A Code of Criminal
Procedure and the decisions referred above we are also of the considered view
that the lapse or omission (purposeful or otherwise) to carry out DNA profiling,
by itself, cannot be permitted to decide the fate of a trial for the offence of rape
especially, when it is combined with the commission of the offence of murder as
in case of acquittal only on account of such a flaw or defect in the investigation
the cause of criminal justice would become the victim. The upshot of this
discussion is that even if such a flaw had occurred in the investigation in a given
case, the Court has still a duty to consider whether the materials and evidence
available on record before it, is enough and cogent to prove the case of the
prosecution. In a case which rests on circumstantial evidence, the Court has to
consider whether, despite such a lapse, the various links in the chain of
circumstances forms a complete chain pointing to the guilt of the accused alone
in exclusion of all hypothesis of innocence in his favour.

As a matter of fact, the decision in Rajendra Pralhadrao Wasnik v. State of
Maharashtra, (2019) 12 SCC 460, would also fortify our view. The Bench was
considering review petitions in Criminal Appeal Nos. 145-146 of 2011. That was
a case involving rape and murder of a three (3) year old girl where the case was
held as proved on the basis of circumstantial evidence. So also, in that case
DNA evidence was not produced before the Court, in spite of samples being
taken. Obviously, taking note of the unerring nature of the circumstantial
evidence pointing only to the guilt of the accused and the other circumstances
the trial Court convicted and awarded him capital punishment. The High Court
confirmed not only the conviction but also the award of capital sentence.
Originally, this Court dismissed the appeals and thereafter, the dismissed review
petitions were restored for consideration solely in view of a Constitution Bench
decision of this Court in Mohd. Arif v. Supreme Court of India, (2014) 9 SCC 737. In
paragraph 79, this Court in Rajendra Pralhadrao Wasnik’s (Supra) case held
therein thus:

‘‘Insofar as the present petition is concerned, we are of
opinion that for the purposes of sentencing, the Sessions
Judge, the High Court as well as this Court did not take into
consideration the probability of reformation, rehabilitation
and social re-integration of the Appellant into society.
Indeed, no material or evidence was placed before the
courts to arrive at any conclusion in this regard one way or
the other and for whatever it is worth on the facts of this
case. The prosecution was remiss in not producing the
available DNA evidence and the failure to produce material
evidence must lead to an adverse presumption against the
prosecution and in favour of the Appellant for the purposes
of sentencing. The Trial Court was also in error in taking
into consideration, for the purposes of sentencing, the
pendency of two similar cases against the Appellant which
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it could not, in law, consider. However, we also cannot
overlook subsequent developments with regard to the two
(actually three) similar cases against the Appellant.’’

In the light of the above referred decisions, the contentions of the Appellant
founded on the factum of non-holding of DNA profiling and the provision Under
Section 53A, is only to be repelled. As held in Sunil’s case (supra), a positive
result of DNA test would constitute clinching evidence against the Accused. But,
a negative result of DNA test or DNA profiling having not been done would not
and could not, for that sole reason, result in failure of prosecution case. So
much so, even in such circumstances, the Court has a duty to weigh the other
materials and evidence on record to come to the conclusion on guilt or otherwise
of the Appellant herein and that exactly what was done by the trial Court and
then by the High Court, in the instant case.

It was on 20.09.2014 at about 04:00 pm that the Appellant was arrested.
Ext. P4 is his arrest memo. While in custody he gave Ext. P5-disclosure statement
regarding the concealment of the dead body of the deceased as also her dresses.
The factum of the Appellant having made such a disclosure statement as also
their subsequent recovery is proved through PW-2. PW-19 deposed that he
had recorded Ext. P5 memo. PW-16 Jitendra Nagaich, the then Station House
Officer, Police Station, Dabra, deposed to the effect that along with the Appellant
they proceeded to the place of occurrence, as shown by the Appellant and from
there the dead body of the victim, concealed beneath the gunny bags, was
recovered at the instance of the appellant. They would also depose that the
body was seen in disrobed condition. The dresses of the deceased were
recovered from the place of occurrence itself. The oral evidence of PW2 and
PW16 that the corpse of the deceased girl and her dresses were recovered
from the said place of occurrence, at the instance of the Appellant, gained
corroboration from the oral testimonies of PW-5 Mr. Sonish Vasistha, a journalist
and PW-11 Mr. Deepak Shukla, who was the then Tehsildar and Executive
Magistrate of the locality.

In the decision in Govindaraju @ Govinda v. State, (2012) 4 SCC 722 this
Court held that there would be nothing wrong in relying on the testimony of
police officers if their evidence is reliable, trustworthy, cogent and duly
corroborated by other witnesses or admissible evidence. In the light of the fact
that nothing was brought out to discredit the testimonies of PW-16 and PW-19
and their oral testi-monies gained corroboration from the testimonies from PWs
2, 5 and 11 it can only be held that the aforesaid aspects were rightly appreciated
by the Courts below and taken as circumstances against the appellant.

The recovery of the dead body, which was in a concealed condition from
an unused and dilapidated building based on the disclosure statement of an
Accused is a crucial incriminating circumstance. In the decision in Jaharlal Das
v. State of Orissa, AIR 1991 SC 1388, this Court held therein that the discovery of
the body at the instance of the accused is a crucial circumstance, in a case
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resting on circumstantial evidence. This position was iterated in Mohd. Mannan
@ Abdul Mannan v. State of Bihar, (2011) 5 SCC 317.

The question, now to be considered is whether the homicidal death of the
victim amounts to murder or whether it falls either under Section 304(1) or 304(2)
as contended by the appellant. The impugned judgment would reveal that the
High Court concurred with the finding of the trial Court that the homicidal death
of the victim amounts to murder. The right approach in cases of culpable homicide
is to first find out whether the offence falls under any of the four clauses viz.,
clauses firstly to fourthly under Section 300 Indian Penal Code. If it is so found,
then the Court has to see whether the case is covered by any one of the five
exceptions to Section 300 Indian Penal Code, which would make a culpable
homicide ‘not amounting to murder’. The offence, if proved, to fall under one of
the said exceptions would be punishable under Section 304, either under Part 1
or Part 2 as the case may be, or otherwise it would be murder punishable under
Section 302 Indian Penal Code. In the case on hand both the trial Court and the
High Court, had analysed evidence on record and found that the appellant had
pressed the neck of the victim so hard unmindful of the fact that she was aged
only 8 years and caused internal hemorrhage. The cause of death was asphyxia
due to throttling. The nature of the injuries found on the neck of the deceased
would reveal the pressure exerted by the appellant on the neck. The fact that
the victim was a hapless girl aged only 8 years has to be taken into account
while considering the question. Intention is a subjective element and every sane
person must be presumed to intend the result that his action normally produces.
Hence, constriction of the neck of a girl child aged about 8 years by fingers or
palm by a young man aged 25 years, with such force to cause the injuries
mentioned hereinbefore cannot be said to be sans intention to take her life. If
the said act was subsequent to commission of rape in the diabolic and gruesome
manner revealed from the grave injuries sustained on her private parts, causing
death alone can be inferred from the circumstances. If the act of constricting
the neck with such force resulting in the stated injuries preceded the offence of
rape, then, the manner by which she was ravished should be taken only as an
act done knowingly that it is so imminently dangerous that it must in all probability
cause death or such bodily injury as is likely to cause death. Thus, viewing in
any angle the homicidal death would fall either Clause 1 or Clause 4 of Section
300 Indian Penal Code. A feeble attempt was made by the Appellant to contend
that the Courts had erred in finding the appellant guilty under Section 300 Indian
Penal Code, punishable under 302 Indian Penal Code and that if at all he has to
be convicted for causing death of the victim it ought to have been under Section
304 Indian Penal Code. It is to be noted, once it is found that the act falls under
any one of the 4 clauses under Section 300 Indian Penal Code, to bring it out of
its purview it must be proved that it falls under any one of the five exceptions to
Section 300 Indian Penal Code. There is nothing on record and no contention
was also raised by the appellant, with support of material, to show that any one
of the said five exceptions attracts in this case. In fact, the only contention urged
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and also taken in the written submission by the appellant is that the deceased
had died due to an injury on her neck which had occurred quite naturally during
the commission of the rape. We have no hesitation to hold that the said
contention is palpably untenable and at any rate, not at all sufficient to bring the
offence under any one of the five exceptions to Section 300 Indian Penal Code.
The long and short of the discussion is there is no reason to interfere with the
finding of the Trial Court, which was confirmed by the High Court, that the
Appellant is guilty of committing murder punishable under Section 302 Indian
Penal Code. Thus, on a careful examination of the matter in its entirety, we do
not find any perversity or manifest illegality with respect to the concurrent finding
of the trial Court and the High Court that the appellant herein had committed
offences punishable under Section 302 Indian Penal Code, 376(2)(i) Indian Penal
Code and Section 6 of the POCSO Act.



252. INDIAN PENAL CODE, 1860 – Sections 307 and 324
CRIMINAL PROCEDURE CODE, 1973 – Section 360
Sentencing policy – Duty of court – Twin objective of sentencing is
deterrence and correction – Accused did not challenge the
conviction and prayed for reduction in sentence – Without assigning
further reasons and without adverting to relevant factors same is
considered – Held, inadequate and inappropriate sentence cannot
be imposed only on the ground that long period has elapsed.

State of Rajasthan v. Banwari Lal and anr.
Judgment dated 08.04.2022 passed by the Supreme Court in Criminal
Appeal No. 579 of 2022, reported in 2022 (2) Crimes 143 (SC)

Relevant extracts from the judgment:

Merely because a long period has lapsed by the time the appeal is decided
cannot be a ground to award the punishment which is disproportionate and
inadequate. The High Court has not at all adverted to the relevant factors which
were required to be while imposing appropriate/suitable punishment/sentence.
As observed hereinabove, the High Court has dealt with and disposed of the
appeal in a most cavalier manner. The High Court has disposed of the appeal
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by adopting shortcuts. The manner in which the High Court has dealt with and
disposed of the appeal is highly deprecated. We have come across a number of
judgments of different High Courts and it is found that in many cases the criminal
appeals are disposed of in a cursory manner and by adopting truncated methods.
In some cases, the convictions under Section 302 IPC are converted to Section
304 Part I or Section 304 Part II IPC without assigning any adequate reasons
and solely recording submissions on behalf of the accused that their conviction
may be altered to Section 304 Part I or 304 Part II IPC. In cases, like the present
one, the accused did not press any challenge to the conviction and prayed for
reduction in sentence and the same is considered and an inadequate and
inappropriate sentence has been imposed without assigning any further reasons
and without adverting to the relevant factors which are required to be considered
while imposing appropriate punishment/sentence. We deprecate such practice
of disposing of criminal appeals by adopting shortcuts. Therefore, the impugned
judgment and order passed by the High Court reducing the sentence to the
period already undergone (44 days) from three years rigorous imprisonment
imposed by the learned trial Court in respect of accused Banwari Lal is absolutely
unsustainable and the same deserves to be quashed and set aside.



253. INDIAN PENAL CODE, 1860 – Section 324
ARMS ACT, 1959 – Section 27
EVIDENCE ACT, 1872 – Section 3
(i) Voluntarily causing hurt by dangerous weapons or means –

Accused armed with guns, fired at victim, causing injuries on
non-vital parts of the body – Medical evidence proved the
injuries could have been caused in the alleged manner – Only
contradictions in material particulars and not minor
contradictions can be ground to discredit the testimony of the
witnesses.

(ii) Injury caused by fire arm which is a dangerous weapon –
Accused cannot escape from punishment for using arms
prescribed u/s 27 of the Arms Act.

i
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ii

Anuj Singh alias Ramanuj Singh alias Seth Singh v. State of
Bihar
Judgment dated 22.04.2022 passed by the Supreme Court in
Criminal Appeal No. 150 of 2020, reported in AIR 2022 SC 2817
(Three Judge Bench)

Relevant extracts from the judgment:

A bare perusal of the deposition of the witnesses prove that the two
appellants, Anuj Singh and Manoj Singh were present at the place of occurrence
with a firearm and injury has been caused to the informant PW-6 due to the act
of the Appellants. The defence of plea of alibi taken by appellant Manoj Singh
that he was posted at Islampur Block does not inspire confidence as there is no
attendance register maintained by the office and the prosecution witness has
categorically stated that the appellant, Manoj Singh was present at the place of
occurrence.

It is not disputed that there are minor contradictions with respect to the
time of the occurrence or injuries attributed on hand or foot but the constant
narrative of the witnesses is that the appellants were present at the place of
occurrence armed with guns and they caused the injury on informant PW-6.
However, the testimony of a witness in a criminal trial cannot be discarded merely
because of minor contradictions or omission as observed by this Court in Narayan
Chetanram Chaudhary and anr. v. State of Maharashtra, (2000) 8 SCC 457. This
Court while considering the issue of contradictions in the testimony, while
appreciating the evidence in a criminal trial, held that only contradictions in
material particulars and not minor contradictions can be a ground to discredit
the testimony of the witnesses.

The evidentiary value of a medical witness is very crucial to corroborate
the case of prosecution and it is not merely a check upon testimony of
eyewitnesses, it is also independent testimony, because it may establish certain
facts, quite apart from the other oral evidence. It has been reiterated by this
Court that the medical evidence adduced by the prosecution has great
corroborative value as it proves that the injuries could have been caused in the
manner alleged.

Once the charge against the appellants under Section 324 IPC of voluntarily
causing injuries by firearm, which is a dangerous weapon stands established,
they cannot escape the punishment for using arms prescribed by Section 27 of
the Arms Act.
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254. INDIAN PENAL CODE, 1860 – Sections 379 r/w/s 34
Benefit of probation – Theft – Court can grant benefit of probation
to accused, if there are no criminal antecedents as case squarely
comes under the purview of circumstances mentioned in sections
3 and 4 of the Probation of Offenders Act.

Som Dutt & ors. v. State of Himachal Pradesh
Judgment dated 04.04.2022 passed by the Supreme Court in Criminal
Appeal No. 549 of 2022, reported in 2022 (1) Crimes 124 (SC)

Relevant extracts from the judgment:

Sections 3 and 4 of the Probation of Offenders Act empower the courts to
release the offenders on probation of good conduct in the cases and
circumstances mentioned therein. Similarly, Sections 360 and 361 of the Cr.P.C
also empower the courts to release the offenders on probation of good conduct
in the cases and circumstances mentioned therein. Hence, having regard to
sentence imposed by the courts below on the appellants for the offence under
Section 379 read with Section 34 of IPC, and having regard to the fact there are
no criminal antecedents against the appellants, the court is inclined to give
them the benefit of releasing them on probation of good conduct. In that view of
the matter, while maintaining the conviction and sentence imposed on the
appellants, it is directed that the appellants shall be released on probation of good
conduct, on each of the appellants furnishing a personal bond of ` 25,000/- with
surety of the like amount, and on further furnishing an undertaking to keep the
peace and good behaviour for a period of three years, to the satisfaction of the
concerned trial court. It is further directed that if the appellants failed to comply
with the said directions or commit breach of the undertaking given by them, they
shall be called upon to undergo the sentence imposed by the trial court.



255. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2015
– Sections 8(2), 12 and 102
(i) Rule of ejusdem generis – Attracted where a restricted meaning

is given to the general word accompanying the specific word
only when intended by the legislature.

(ii) Revision is maintainable u/s 102 against order of rejection of
bail application.
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i

ii

Child in Conflict with Law v. State of M.P. and anr.
Order dated 07.04.2022 passed by the High Court of Madhya
Pradesh (Bench Gwalior) in Criminal Revision No. 3000 of 2021,
reported in 2022 CriLJ 2358

Relevant extracts from the order:

Considering the Aims/Objects of JJ Act and the position that it is beneficial
legislation as well as perusal of Section 8(2) of JJ Act, it appears that Act contains
sufficient leverage to achieve the goal of Juvenile Justice. High Court (and the
Children’s Court) are given powers of suo motu cognizance also by inserting the
Word “or otherwise” as figured in Section 8(2) of JJ Act. The words “or otherwise”
would therefore include the bail plea that is filed before the High Court as a
proceeding of first instance, otherwise than as an appeal or a revision from an
order of the JJ Board (or the Children’s Court) denying bail and the rule of
ejusdem generis would not apply in the present case because of the very fact that
the rule of ejusdem generis is attracted where a restricted meaning is given to the
general word accompanying the specific word, only when intended by the
legislature but herein, the word ‘otherwise’ used by the legislature is having
other proceeding apart from appeal or revision, which can also include suo motu
cognizance and even deciding the petition/ application as a Court of first instance.

Therefore, it can be inferred on the basis of Section 8(2) and Section 12 of JJ
Act that, High Court may entertain a bail plea as if it is a proceeding of first instance.
However, it would be considered on the parameters of Section 12 of JJ Act.

Beside, that Section 102 of JJ Act gives revisional power to the High Court
and said powers can be exercised at any time even on its own motion also. If it
is seen with Section 8(2) of JJ Act then it appears that even suo motu also, High
Court can call for the record of any proceedings and therefore, juvenile need
not to necessarily come through JJ Board and appellate Authority to file revision
once he availed the remedy before JJ Board and Appellate Authority. Once, an
order has been passed rejecting the bail application of juvenile by JJ Board and
by appellate Authority and even by High Court under revisional jurisdiction, then
another revision by way of repeat bail application can be considered by the
High Court under revisional jurisdiction without coming through the hierarchical
set up again and again.
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Same is applicable for a CICL, who is sent up for trial as an adult before
the Children’s Court.

Therefore, in cumulative analysis, even if a revision is preferred by petitioner
under Section 102 of the JJ Act, it also gives sufficient powers on its own motion
also to call for the record of any proceeding and therefore, contention of the
complainant that petitioner/juvenile has no remedy under the JJ Act is misplaced.
Revisional powers are sufficiently elaborated in the JJ Act and being special
statute and by impact of Section 1(4) of JJ Act, provisions of this Act have
overriding effect over other laws, therefore, in the present case even revision
before High Court at this stage is also maintainable against the order of rejection
of bail application by Children’s Court.

So far as merit part is concerned, from the nature of allegations and the
fact situation it appears that petitioner misused the liberty and he committed
another offence subsequent to this case also and his case is now being
prosecuted in Children’s Court and therefore for the time being petitioner must
involve in reparative and reformative mode and must come out as a better citizen.
Therefore, for course correction, petitioner’s application for the time being is
rejected and liberty is granted to renew the prayer after some time and if possible
with some better particulars about his disposition towards reformative measures
during his stay at observation home.



*256. LAND ACQUISITION ACT, 1894 – Sections 4 and 23
(i) Determination of compensation – Generally the sale instances

with respect to small plots/parcels of land are not comparable
to large extent of land for  the purpose of determining
compensation.

(ii) Deduction – In case of acquisition of large tracts of land and
the exemplars are of small portions of land, there shall be a
suitable deduction towards development costs.

i

ii

Union of India v. Premlata and ors.
Judgment dated 06.04.2022 passed by the Supreme Court in Civil
Appeal No. 176 of 2022, reported in AIR 2022 SC 1693
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257. LAND ACQUISITION ACT, 1894 – Section 23
CIVIL PROCEDURE CODE, 1908 – Order 41 Rule 27
(i) First appeal – Additional evidence – Permission when to be

granted? Additional evidence should have a direct bearing on
pronouncing the judgment or for any other substantial cause.

(ii) Proof – Applicant has to prove the existence, authenticity and
genuineness of the documents including contents thereof, in
accordance with law.

i

ii

Sanjay Kumar Singh v. State of Jharkhand
Judgment dated 10.03.2022 passed by the Supreme Court in Civil
Appeal No. 1760 of 2022, reported in AIR 2022 SC 1372

Relevant extracts from the judgment:

Applying the law laid down by this Court in the decision of A. Andisamy
Chettiar v. A. Subburaj Chettiar, AIR 2016 SC 79 to the facts of the case on hand,
we are of the opinion that while considering the application for additional
evidence, the High Court has not at all adverted to the aforesaid relevant
consideration, i.e. whether the additional evidence sought to be adduced would
have a direct bearing on pronouncing the judgment or for any other substantial
cause. As observed hereinabove, except sale deed dated 29.12.1987, which as
such was rejected, there was no other material available on record to arrive at a
fair market value of the acquired land. Therefore, in the facts and circumstances
of the case, the High Court ought to have allowed the application for additional
evidence. However, at the same time, even after permitting to adduce the additional
evidence, the applicant has to prove the existence, authenticity and genuineness
of the documents including contents thereof, in accordance with law and for the
aforesaid purpose, the matter is to be remanded to the Reference Court.



*258. MOTOR VEHICLES ACT, 1988 – Section 3
Driving licence – Whether a person holding a driving licence in
respect of “light motor vehicle” be entitled to drive a ‘transport
vehicle of light motor vehicle class’ having unladen weight not
exceeding 7,500 kg? Matter referred to larger Bench by the three
Judge Bench of Apex Court in terms of the decision in Mukund
Dewangan v. Oriental Insurance Co. Ltd., 2017 ACJ 2011 (SC).
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Bajaj Allianz General Insurance Co. Ltd. v. Rambha Devi and
ors.
Judgment dated 08.03.2022 passed by the Supreme Court in Civil
Appeal No. 841 of 2018, reported in 2022 ACJ 953 (SC) (Three Judge
Bench)



259. MOTOR VEHICLES ACT, 1988 – Section 168
Absence of policy – Effect – At the time of accident, threshers
attached with the tractor – Threshers not insured – Insurer cannot
be held liable to satisfy the award – It is the owner of the vehicle or
the machine that is liable for any injury that has occurred due to
accident.

Manglesh v. Jaykishan (since dead) through L.Rs. and anr.
Order dated 14.01.2022 passed by the High Court of Madhya
Pradesh in Miscellaneous Appeal No. 279 of 2004, reported in
2022 (2) MPLJ 550

Relevant extracts from order:

Having heard the learned counsel, I do not find any error committed by the
Tribunal that calls for any interference. The insurer would become liable only if
a policy exists and there is no liability fastened on the owner. In the instant case,
there is absence of policy itself. In the absence of a policy the insurer cannot be
held liable to satisfy the award. It is the owner of the vehicle or the machine that
is liable for any injury that has occurred due to the same. The Tribunal has
rightly considered the evidence and material on record and fastened the liability
on the owner of the machine.
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260. NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138 and 141
(i) Offence against company – Vicarious liability – Cheques were

not issued by appellant in his personal capacity or otherwise
as a partner – It is not established that appellant was in-charge
and responsible for the conduct of affairs of the firm – Vicarious
liability in criminal law in terms of section 141 cannot be
fastened.

(ii) Necessary party – Demand notice issued was solely served on
authorized signatory of firm – Summon was neither issued to
firm nor firm has been made a party – Unless the company or
firm is arrayed as a party, Officers associated to the company
would not be convicted as vicariously liable.

i

ii

Dilip Hariramani v. Bank of Baroda
Judgment dated 09.05.2022 passed by the Supreme Court in Criminal
Appeal No. 767 of 2022, reported in AIR 2022 SC 2258

Relevant extracts from the judgment:

In the present case, we have reproduced the contents of the complaint
and the deposition of PW-1. It is an admitted case of the Respondent Bank that
the Appellant had not issued any of the three cheques, which had been
dishonoured, in his personal capacity or otherwise as a partner. In the absence
of any evidence led by the prosecution to show and establish that the Appellant
was in charge of and responsible for the conduct of the affairs of the firm, an
expression interpreted by this Court in Girdhari Lal Gupta v. D.H. Mehta and anr.,
(1971) 3 SCC 189 to mean ‘a person in overall control of the day-to-day business
of the company or the firm’, the conviction of the Appellant has to be set aside
[State of Karnataka v. Pratap Chand and ors., (1981) 2 SCC 335]. The Appellant
cannot be convicted merely because he was a partner of the firm which had
taken the loan or that he stood as a guarantor for such a loan. The Partnership
Act, 1932 creates civil liability. Further, the guarantor’s liability under the Indian
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Contract Act, 1872 is a civil liability. The Appellant may have civil liability and
may also be liable under the Recovery of Debts Due to Banks and Financial
Institutions Act, 1993 and the Securitisation and Reconstruction of Financial
Assets and Enforcement of Security Interest Act, 2002. However, vicarious liability
in the criminal law in terms of Section 141 of the NI Act cannot be fastened
because of the civil liability. Vicarious liability under Sub-section (1) to Section
141 of the NI Act can be pinned when the person is in overall control of the day-
to-day business of the company or firm. Vicarious liability under Sub-section (2)
to Section 141 of the NI Act can arise because of the director, manager, secretary,
or other off icer ’s  personal conduct,  funct ional or t ransact ional  role,
notwithstanding that the person was not in overall control of the day-to-day
business of the company when the offence was committed. Vicarious liability
under Sub-section (2) is attracted when the offence is committed with the consent,
connivance, or is attributable to the neglect on the part of a director, manager,
secretary, or other officer of the company.

The demand notice issued on 4th November 2015 by the Bank, through its
Branch Manager, was served solely to Simaiya Hariramani, the authorised
signatory of the Firm. The complaint dated 7th December 2015 under Section
138 of the NI Act before the Court of Judicial Magistrate, Balodabazar,
Chhattisgarh, was made against Simaiya Hariramani and the Appellant. Thus, in
the present case, the Firm has not been made an accused or even summoned
to be tried for the offence.

The provisions of Section 141 impose vicarious liability by deeming fiction
which presupposes and requires the commission of the offence by the company
or firm. Therefore, unless the company or firm has committed the offence as a
principal accused, the persons mentioned in Sub-section (1) or (2) would not be
liable and convicted as vicariously liable. Section 141 of the NI Act extends
vicarious criminal liability to officers associated with the company or firm when
one of the twin requirements of Section 141 has been satisfied, which person(s)
then, by deeming fiction, is made vicariously liable and punished. However, such
vicarious liability arises only when the company or firm commits the offence as
the primary offender. This view has been subsequently followed in Sharad Kumar
Sanghi v. Sangita Rane, (2015) 12 SCC 781, Himanshu v. B. Shivamurthy and anr.,
(2019) 3 SCC 797 and Hindustan Unilever Limited v. State of Madhya Pradesh,
(2020) 10 SCC 751. The exception carved out in Aneeta Hada v. Indian Acrylic Ltd.,
(2000) 1 SCC 1 which applies when there is a legal bar for prosecuting a company
or a firm, is not felicitous for the present case. No such plea or assertion is
made by the Respondent.
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261. NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138 and 145
Complaint u/s 138 – Defence evidence – Accused filed affidavit-of-
evidence in lieu of Examination-in-Chief – Not admissible – Affidavit-
of-evidence is discarded from record – Direction given to record
oral evidence as per procedure prescribed by law.

SBI Global Factors Ltd. v. State of Maharashtra and ors.
Oral judgment dated 03.03.2021 passed by the Bombay High Court
in Criminal Writ Petition No. 1916 of 2019, reported in 2022 (2) MPLJ 43

Relevant extracts from judgment:

In view of the elucidation of law by the Hon’ble Supreme Court in the case of
Mandvi Co-op. Bank Ltd. v. Nimesh B. Thakore, (2010) 3 SCC 83, it is clear that, an
accused in a proceedings under Section 138 of the Negotiable Instruments Act
cannot be permitted to file an Affidavit-of-Evidence in lieu of Examination-in-Chief.

In view of the aforestated settled position of law, the respondent Nos.2 and
4 herein cannot be permitted to file an Affidavit-of-Evidence in-lieu of Examination-
in-Chief. The impugned Order dated 1st April 2019 is accordingly quashed and
set-aside. The evidence of accused No.3 i.e. Affidavit of Evidence in lieu of
Examination-in-Chief dated 5th March, 2019 is discarded from record of C.C.
No.4311/SS/2015 by allowing the application of petitioner dated 1st April 2019.

The learned Metropolitan Magistrate is directed to record oral evidence of
original accused No.3 Mr. Bharatkumar V. Pandya (respondent No.4 herein) by
following necessary procedure prescribed by law in that behalf.



262. PREVENTION OF CORRUPTION ACT, 1988 – Section 7
Extra-judicial confession – Evidentiary value – Extra-judicial
confession is a weak piece of evidence – Unless such confession
is found to be voluntary, trustworthy and reliable, conviction cannot
be based on such confession without corroboration of other
evidence.
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Union of India & ors. v. Major R. Metri No. 08585N
Judgment dated 04.04.2022 passed by the Supreme Court in Criminal
Appeal No. 2196 of 2017, reported in 2022 (1) Crimes 126 (SC)

Relevant extracts from the judgment:

This Court in the case of Sahadevan and anr. v. State of Tamil Nadu, (2012)
6 SCC 403, after surveying various judgments on the issue, has laid down the
following principles:

‘‘Upon a proper analysis of the abovereferred judgments of this
Court, it will be appropriate to state the principles which would make
an extrajudicial confession an admissible piece of evidence capable
of forming the basis of conviction of an accused. These precepts
would guide the judicial mind while dealing with the veracity of cases
where the prosecution heavily relies upon an extra-judicial
confession alleged to have been made by the accused:

(i) The extrajudicial confession is a weak evidence by itself. It
has to be examined by the court with greater care and
caution.

(ii) It should be made voluntarily and should be truthful.

(iii) It should inspire confidence.

(iv) An extrajudicial confession attains greater credibility and
evidentiary value if it is supported by a chain of cogent
circumstances and is further corroborated by other
prosecution evidence.

(v) For an extrajudicial confession to be the basis of conviction,
it should not suffer from any material discrepancies and
inherent improbabilities.

(vi) Such statement essentially has to be proved like any other
fact and in accordance with law.”

It could thus be seen that the extrajudicial confession is a weak piece of
evidence. Unless such a confession is found to be voluntary, trustworthy and
reliable, the conviction solely on the basis of the same, without corroboration,
would not be justified.



263. PREVENTION OF CRUELTY TO ANIMALS ACT, 1960 – Sections 4 and 9
r/w/s 11(d)
GOVANSH VADH PRATISHEDH ACT, 2004 (M.P.) – Section 11(5)
GOVANSH VADH PRATISHEDH RULES, 2012 (M.P.) – Rule 5
Confiscation proceedings – Effect of acquittal – Confiscation of the
vehicle – If accused is acquitted in criminal proceeding, amounts
to arbitrary deprivation of the right provided under Article 300 of
the Constitution of India.
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Abdul Vahab v. State of Madhya Pradesh
Judgment dated 04.03.2022 passed by the Supreme Court in Criminal
Appeal No. 340 of 2022, reported in 2022 (1) Crimes 330 (SC)

Relevant extracts from the judgment:

In the present case, the appellant’s truck was confiscated on account of
the criminal proceedings alone and therefore, under the applicable law, the
vehicle cannot be withheld and then confiscated by the State, when the original
proceedings have culminated into acquittal. It is also not the projected case that
there is a likelihood that the appellant’s truck will be used for committing similar
offence.

It should be noted that the objective of the 2004 Act is punitive and deterrent
in nature. Section 11 of the 2004 Act and Rule 5 of M.P Govansh Vadh Pratishedh
Rules, 2012, allows for seizure and confiscation of vehicle, in case of violation
of sections 4,5,6, 6A and 6B. The confiscation proceeding, before the District
Magistrate, is different from criminal prosecution. However, both may run
simultaneously, to facilitate speedy and effective adjudication with regard to
confiscation of the means used for committing the offence. The District Magistrate
has the power to independently adjudicate cases of violations under Sections
4, 5, 6, 6A and 6B of the 2004 Act and pass order of confiscation in case of
violation. But in a case where the offender/accused are acquitted in the Criminal
Prosecution, the judgment given in the Criminal Trial should be factored in by
the District Magistrate while deciding the confiscation proceeding. In the present
case, the order of acquittal was passed as evidence was missing to connect the
accused with the charges. The confiscation of the appellant’s truck when he is
acquitted in the Criminal prosecution, amounts to arbitrary deprivation of his
property and violates the right guaranteed to each person under Article 300A.
Therefore, the circumstances here are compelling to conclude that the District
Magistrate’s order of Confiscation (ignoring the Trial Court’s judgment of
acquittal), is not only arbitrary but also inconsistent with the legal requirements.
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264. PREVENTION OF FOOD ADULTERATION ACT, 1954 – Sections 7, 13
and 16
Selling adulterated food – Sample of namkeen taken by inspector
found adulterated – Report was sent to accused by Registered Post
– After marking his presence before Trial Court, he never applied
to get second sample examined by the Central Food Laboratory
u/s 13(2) – Accused was convicted and Appellate Court affirmed the
trial court’s judgment – At the stage of revision, accused cannot
take the plea of non-compliance of Section 13(2).

Devendra Kumar Agrawal v. State of M.P. and anr.
Order dated 07.04.2022 passed by the High Court of Madhya
Pradesh in Criminal Revision No. 3568 of 2021, reported in 2022
CriLJ 2048



265. PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 –
Sections 2(f), 12 and 17
(i) Domestic Incident Report – Consideration of – When a Domestic

Incident Report is filed by a Protection Officer or a service
provider, Magistrate has to take into consideration the said
report – When an application is filed before the Magistrate by
the aggrieved person by herself or through a legal counsel,
Magistrate can pass any order without considering such report.

(ii) Shared household – Lived at any point of time – Not necessary
that at the time of filing of application, aggrieved person is in
domestic relationship and lives with respondent in shared
household – Even if at any point of time lived or had the right
to live and has been subjected to domestic violence, can file
the application.

(iii) Right to reside – Cannot be restricted to actual residence –
Even in absence of actual residence in shared household, she
can enforce her right to reside therein.
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i

ii

iii

Prabha Tyagi v. Kamlesh Devi
Judgment dated 12.05.2022 passed by the Supreme Court in Criminal
Appeal No. 511 of 2022, reported in AIR 2022 SC 2331



266. PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 –
Sections 12 and 31
CRIMINAL PROCEDURE CODE, 1973 – Sections 468 and 482
Limitation – Application u/s 12 is not a complaint as defined u/s 2(d)
of CrPC – Breach of order u/s 12 of the Act constitutes an offence
as is clear from section 31 of the Act – Limitation period prescribed
u/s 468 of CrPC is not applicable – Limitation to file complaint will
not be calculated from the date of application u/s 12 but from the
date of  breach of order.

Kamatchi v. Lakshmi Narayanan
Judgment dated 13.04.2022 passed by the Supreme Court in Criminal
Appeal No. 627 of 2022, reported in AIR 2022 SC 2932
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Relevant extracts from the judgment:

The special features with regard to an application under Section 12 of the
Act were noticed by a Single Judge of the High Court in Dr. P. Padmanathan and
ors. v. Tmt. V. Monica  and ors., 2021 SCC Online Mad. 8731 as under:

“19. In the first instance, it is, therefore, necessary to
examine the areas where the D.V. Act or the D.V. Rules
have specifically set out the procedure thereby excluding
the operat ion of  Code of  Criminal Procedure as
contemplated under Section 28(1) of the Act. This takes us
to the D.V. Rules. At the outset, it may be noticed that a
“complaint” as contemplated under the D.V. Act and the
D.V. Rules is not the same as a “complaint” under Code of
Criminal Procedure.

A complaint under Rule 2(b) of the D.V. Rules is defined as
an allegation made orally or in writing by any person to a
Protection Officer. On the other hand, a complaint, under
Section 2(d) of the Code of Criminal Procedure is any
allegation made orally or in writing to a Magistrate, with a
view to his taking action under the Code, that some person,
whether known or unknown has committed an offence.
However, the Magistrate dealing with an application under
Section 12 of the Act is not called upon to take action for
the commission of an offence. Hence, what is contemplated
is not a complaint but an application to a Magistrate as set
out in Rule 6(1) of the D.V. Rules. A complaint under the
D.V. Rules is made only to a Protection Off icer as
contemplated under Rule 4(1) of the D.V. Rules.

20. Rule 6(1) sets out that an application under Section 12
of the Act shall be as per Form II appended to the Act. Thus,
an application under Section 12 not being a complaint as
defined under Section 2(d) of the Code of  Criminal
Procedure, the procedure for cognizance set out under
Section 190(1)(a) of the Code followed by the procedure
set out in Chapter XV of the Code for taking cognizance will
have no application to a proceeding under the D.V. Act. To
reiterate, Section 190(1)(a) of the Code and the procedure
set out in the subsequent Chapter XV of the Code will apply
only in cases of complaints, under Section 2(d) of Code of
Criminal Procedure, given to a Magistrate and not to an
application under Section 12 of the Act”.

It is thus clear that the High Court wrongly equated filing of an application
under Section 12 of the Act to lodging of a complaint or initiation of prosecution.
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In our considered view, the High Court was in error in observing that the
application under Section 12 of the Act ought to have been filed within a period
of one year of the alleged acts of domestic violence.



267. PUBLIC TRUSTS ACT, 1951 (M.P.) – Sections 22, 25 and 26
(i) Vacancies occurred in the Board – Can be filled through the

procedure as provided u/s 25 of the Act.
(ii) Removal of the trustees – No such discretion is available to

the Registrar.
(iii) Public Trust – Dispute relat ing to administration – The

directions ought to have been sought from the District Judge
as provided u/s 26 of the Act – Registrar has clearly acted in
excess of his jurisdiction to pass the  order – Cannot be
countenanced in the eyes of law.

i

ii

iii

Saurabh and anr.v. State of M.P. and ors.
Order dated 12.01.2022 passed by the High Court of Madhya
Pradesh (Indore Bench) in Writ Petition No. 26947 of 2021, reported
in 2022 (2) MPLJ 615

Relevant extracts from the order:

A perusal of the aforesaid provisions clearly reveal that if the vacancies
have occurred in the Board, it can be filled through the procedure as provided
under Section 25 of the Act, but in the present case admittedly the trustees
were appointed by the Trust itself and it appears that no such intimation was
given by the Board of trustees to the Registrar Public Trust which has led to
removal of the two trustees by the Registrar himself. In the considered opinion
of this court, no such discretion is available to the Registrar to remove the
Trustees and to direct the trust to conduct the election by appointing two new
trustees from Bharatvarshiya Digambar Jain Tirthkshetra Committee.

In the considered opinion of this Court the dispute between the parties in
the aforesaid public trust is in respect of its administration only, and for which
the directions ought to have been sought from the District Judge as provided
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under Section 26 of the Act. Thus, the Registrar Public Trust, Barwani has clearly
acted in excess of his jurisdiction to pass the impugned order which cannot be
countenanced in the eyes of law.



268. SPECIFIC RELIEF ACT, 1963 – Sections 16(c) and 20
(i) Agreement to sale – Nature of document – Merely because in

the document the purpose of sale of the property was stated
to be for the marriage expenses, the document which
otherwise can be said to be an agreement to sale, will not
become a loan agreement or security document.

(ii) Readiness and will ingness – Once the execution of the
agreement to sale has been believed and it has been found
that the original plaintiffs were always ready and willing to
perform their part under the agreement and in fact they
remained present before the Sub-Registrar, the decree for
specific performance should be passed.

i

ii

Kirpal Kaur and anr. v. Ritesh and ors.
Judgment dated 22.03.2022 passed by the Supreme Court in Civil
Appeal No. 1991 of 2022, reported in AIR 2022 SC 1555

Relevant extracts from the judgment:

On a careful consideration of the agreement dated 11.02.2004, the first
appellate Court and the High Court have observed and held that the agreement
dated 11.02.2004 cannot be said to be a loan agreement and/or security
document, as alleged by the defendants. We have also gone through and
considered the agreement dated 11.02.2004. On reading the entire agreement,
it cannot be said that the agreement dated 11.02.2004 can be said to be a loan
agreement and/or security document. Merely because in the document the
purpose of sale of the property was stated to be for the marriage expenses, the
document which otherwise can be said to be an agreement to sell, will not become
a loan agreement and/or security document. If the agreement as a whole is
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read, we find that it is an agreement to sell. Both, the first appellate Court and
the High Court have rightly not accepted the case on behalf of the defendants
that the agreement is a loan agreement and/or security document. At this stage,
it is required to be noted that as such it was never the case on behalf of the
defendants before the trial Court that the agreement is a loan agreement and/
or security document. Before the trial Court, the defendants denied totally the
very execution of the agreement and receipt of ` 3,50,000/-, which has been
rightly disbelieved even by the trial Court. It appears that before the first
appellate Court, for the first time, the defendants came out with a case that the
agreement is a loan agreement and/or security document.

Once the execution of the agreement to sell for a sale consideration has
been believed and it has been found that Jai Parkash and thereafter, the original
plaintiffs were always ready and willing to perform their part under the agreement
and in fact they remained present before the Sub Registrar, Nilokheri on
10.02.2005, which has been established and proved, the decree for specific
performance is rightly passed by the first appellate Court, which is rightly
confirmed by the High Court.



*269. SPECIFIC RELIEF ACT, 1963 – Section 20
Agreement to sale – Admissions – Once the vendor had specifically
admitted the execution of the agreement to sale and receipt of the
advance sale consideration, no further evidence or proof is
required.

P. Ramasubbamma v. V. Vijayalakshmi and ors.
Judgment dated 11.04.2022 passed by the Supreme Court in Civil
Appeal No. 2095 of 2022, reported in AIR 2022 SC 1793



*270. SUCCESSION ACT, 1925 – Section 63
(i) Execution of Will – Suspicious circumstances – When the

signature of the testator is disputed or the mental capacity of
the testator is questioned, it  amounts to suspicious
circumstances.

(ii) Fair distribution – While appreciating the genuineness of
execution of a Will, there is no place for the court to see
whether the distribution made by the testator was fair and
equitable to all his children or not – Court does not apply Article
14 to dispositions under a Will.
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i

ii

Swarnalatha and ors. v. Kalavathy and ors.
Judgment dated 30.03.2022 passed by the Supreme Court in Civil
Appeal No. 1565 of 2022, reported in AIR 2022 SC 1585



271. TRANSFER OF PROPERTY ACT, 1882 – Section 41
LIMITATION ACT, 1963 – Article 59
(i) Right of bonafide purchaser – Husband made an agreement to

sale – Later on, husband and wife filed collusive suit and decree
made in favour of the wife – Decree not registered and mutation
not done – Afterwards, husband sold property to bonafide
purchaser after receiving full  consideration – Bonafide
purchaser gets possession and entry in revenue record was
also made – After five years, suit filed by wife – Bonafide
purchaser entitled to title over property.

(ii) Bar of limitation – Suit for cancellation of sale deed and
possession – Substantive prayer was of cancellation of sale
deed and relief of possession is consequential prayer –
Limitation period requires to be calculated with respect to
substantive relief claimed and not consequential relief.

i

ii
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Rajpal Singh v. Saroj (Deceased) through LRs. and anr.
Judgment dated 18.05.2022 passed by the Supreme Court in Civil
Appeal No. 3489 of 2022, reported in AIR 2022 SC 2707

Relevant extracts from the judgment:

The suit seeking cancellation of the sale deed was required to be filed
within a period of three years from the date of the knowledge of the sale deed.
Therefore, when the name of the appellant herein-original defendant No. 1 was
mutated in the revenue records in the year 1996 on the basis of the registered
Sale Deed dated 19.04.1996 and when he was found to be in possession and
cultivating the land since then, the suit was required to be filed by the original
Plaintiff within a period of three years from 1996. The submission on behalf of
the original Plaintiff (now represented through her heirs) that the prayer in the
suit was also for recovery of the possession and therefore the said suit was
filed within the period of twelve years and therefore the suit has been filed
within the period of limitation, cannot be accepted. Relief for possession is a
consequential prayer and the substantive prayer was of cancellation of the Sale
Deed dated 19.04.1996 and therefore, the limitation period is required to be
considered with respect to the substantive rel ief  claimed and not the
consequential relief. When a composite suit is filed for cancellation of the sale
deed as well as for recovery of the possession, the limitation period is required
to be considered with respect to the substantive relief of cancellation of the sale
deed, which would be three years from the date of the knowledge of the sale
deed sought to be cancelled. Therefore, the suit, which was filed by the original
Plaintiff for cancellation of the sale deed, can be said to be a substantive therefore
the same was clearly barred by limitation. Hence, the learned Trial Court ought
to have dismissed the suit on the ground that the suit was barred by limitation.



272. TRANSFER OF PROPERTY ACT, 1882 – Section 41
POWER OF ATTORNEY ACT, 1882 – Sections 1A and 2
(i) Sale by Power of Attorney holder – The possession of an agent

under a deed of Power of Attorney is also the possession of
the principal and that any unauthorized sale made by the agent
will not tantamount to the principal parting with possession.

(ii) Sale by ostensible owner – Power of Attorney did not contain
authorization to sell – If bonafide purchasers does not exercise
reasonable care as required by proviso to section 41, he cannot
claim benefit of it.

(iii) Suit for partition – Is not always necessary for a plaintiff in a
suit for partition to seek cancellation of alienations.
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i

ii

iii

Mrs. Umadevi Nambiar v. Thamarasseri Roman Catholic
Diocese Rep. By Its Procurator Devssia’s Son Rev. Father
Joseph Kappil
Judgment dated 01.04.2022 passed by the Supreme Court in Civil
Appeal No. 2592 of 2022, reported in AIR 2022 SC 1640

Relevant extracts from the judgment:

The High Court has held and in our view rightly so, that if the respondent
had exercised reasonable care as required by the proviso to Section 41, they
could have easily found out that there was no power of sale.

Unfortunately, after finding (i) that the Power of Attorney did not contain
authorization to sell; and (ii) that the respondent cannot claim the benefit of
Section 41 of the Act, the High Court fell into an error in attributing constructive
notice to the appellant in terms of Interpretation Clause in Section 3 of the Act.

Two things are important for the interpretation clause to come into effect.
They are: (i) willful abstention from an enquiry or search; and (ii) gross
negligence. Explanation I and Explanation II under the interpretation clause are
applicable to the person acquiring an immovable property, the transaction
relating to which is required by law to be effected by a registered instrument.
The High Court has turned the above interpretation clause upside down and
held the Principal in relation to a deed of Power of Attorney, to have had
constructive notice in terms of Section 3, of a sale effected by the agent.

The reasoning given by the High Court for holding that the appellant ought
to have challenged the alienations, is that the appellant was out of possession.
Here again, the High Court failed to appreciate that the possession of an agent
under a deed of Power of Attorney is also the possession of the Principal and
that any unauthorized sale made by the agent will not tantamount to the Principal
parting with possession.
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It is not always necessary for a plaintiff in a suit for partition to seek the
cancellation of the alienations. There are several reasons behind this principle.
One is that the alienees as well as the cosharer are still entitled to sustain the
alienation to the extent of the share of the co¬sharer. It may also be open to the
alienee, in the final decree proceedings, to seek the allotment of the transferred
property, to the share of the transferor, so that equities are worked out in a fair
manner. Therefore, the High Court was wrong in putting against the appellant,
her failure to challenge the alienations.

The learned counsel for respondent relied upon the decision of this Court
in Delhi Development Authority v. Durga Chand Kaushish, (1973) 2 SCC 825, in
support of his argument about the rule of interpretation to be adopted while
construing Exhibit A-1, the deed of general Power of Attorney. He also relied
upon the Judgment of this Court in Syed Abdul Khader v. Rami Reddy and ors.,
(1979) 2 SCC 601, for driving home the question as to how the deed of Power of
Attorney should be construed.

We do not know how the ratio laid down in the aforesaid decisions could
be applied to the advantage of the respondent. As a matter of plain and simple
fact, Exhibit A-1, deed of Power of Attorney did not contain a clause authorizing
the agent to sell the property though it contained two express provisions, one
for leasing out the property and another for executing necessary documents if a
security had to be offered for any borrowal made by the agent. Therefore, by
convoluted logic, punctuation marks cannot be made to convey a power of sale.
Even the very decision relied upon by the learned counsel for the respondent,
makes it clear that ordinarily a Power of Attorney is to be construed strictly by
the Court. Neither Ramanatha Aiyar ’s Law Lexicon nor Section 49 of the
Registration Act can amplify or magnify the clauses contained in the deed of
Power of Attorney.

As held by this Court in Church of Christ Charitable Trust and Educational
Charitable Society v. Ponniamman Educational Trust, (2012) 8 SCC 706, the
document should expressly authorize the agent, (i) to execute a sale deed; (ii)
to present it for registration; and (iii) to admit execution before the Registering
Authority.

It is a fundamental principle of the law of transfer of property that “no one
can confer a better title than what he himself has” (Nemo dat quod non habet).
The appellant’s sister did not have the power to sell the property to the vendors
of the respondent. Therefore, the vendors of the respondent could not have
derived any valid title to the property. If the vendors of the respondent themselves
did not have any title, they had nothing to convey to the respondent, except
perhaps the litigation.
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PART - III
CIRCULARS/NOTIFICATIONS

NOTIFICATION OF MINISTRY OF WOMEN & CHILD
DEVELOPMENT DATED 31-08-2022 REGARDING DATE OF
ENFORCEMENT OF JUVENILE JUSTICE (CARE & PROTECTION

OF CHILDREN) AMENDMENT ACT, 2021
ubZ fnYyh] 31 vxLr] 2022

 & dsUæh; ljdkj] fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½

la'kks/ku vf/kfu;e] 2021 ¼2021 dk 23½ dh èkkjk 1 dh mièkkjk ¼2½ }kjk ÁnRr 'kfDr;ksa dk iz;ksx

djrs gq, 01 flrEcj] 2022 dks ml rkjh[k ds :Ik esa fu;r djrh gS ftldks mDr vf/kfu;e ÁoR̀r

gksxkA

[Qk- la- lhMCY;w&II&20@2@2019&lhMCY;w&II&Hkkx ¼1½]

r`fIr xqjgk] la;qDr lfpo


NOTIFICATION OF MINISTRY OF WOMEN & CHILD
DEVELOPMENT DATED 31-08-2022 REGARDING DATE OF
ENFORCEMENT OF JUVENILE JUSTICE (CARE & PROTECTION

OF CHILDREN) AMENDMENT ACT, 2021

New Delhi, the 31st August, 2022

S.O. 4127(E). – In exercise of the Powers conferred by sub-section (2) of

section 1 of the Juvenile Justice (Care and Protection of Children) Amendment

Act, 2021 (23 of 2021), the Central Government hereby appoints the 1st day of

September, 2022 as the date on which the said Act shall come into force.

[F. No. CW-II-20/2/2019-CW-II-Part (1)]

TRIPTI GURHA, Jt. Secy.
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lk-dk-fu- 678¼v½- & dsUæzh; ljdkj] fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½
vf/kfu;e] 2015 ¼2016 dk 2½ dh /kkjk 110 fd mi&/kkjk ¼1½ ds ijarqd }kjk iznRr 'kfDr;ksa
dk iz;ksx djrs gq,] fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vkn'kZ fu;e] 2016 dk
la'kks/ku fd;k x;k gS ftls Hkkjr dk jkti= ¼vlk/kkj.k½ esa fnukad 01 flrEcj] 2022 dks
izdkf'kr fd;k x;k gSA

mDr fu;ekoyh dk D;w vkj dksM ds ek/;e ls v/;;u fd;k tk ldrk gSA



JOTI JOURNAL - OCTOBER 2022 - PART IV 37

PART - IV
IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

Øekad 6458&12&2022&ipkl&2-& jkT; 'kklu ,rn~ }kjk fd'kksj U;k; ¼ckydksa dh
ns[k&js[k vkSj laj{k.k½ vf/kfu;e] 2015 dh /kkjk 110 esa fn;s izko/kkuksa ds ifjizs{; esa e/;izns'k
fd'kksj U;k; ¼ckydksa dh ns[k&js[k vkSj laj{k.k½ fu;e] 2022 foHkkx }kjk rS;kj dh xbZ gS] ftls
e/;izns'k jkTki= ¼vlk/kkj.k½ esa fnukad 25 vxLr] 2022 dks izdkf'kr fd;k x;k gSA

mDr fu;ekoyh dk D;w vkj dksM ds ek/;e ls v/;;u fd;k tk ldrk gSA
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izfrKka pkf/kjksgLo eulk deZ.kk fxjk ikyf;";kE;ga

HkkSeku~ czã bR;so pklÑr~ AA ;Üzpk= /keksZ fuR;ksDrks

n.MuhfrO;ikJ;% rIr"kÏ dfj";kfe Loo"kks u dnkpuAA

Take an oath that by your mind, deeds and words you
shall protect the people considering it as equivalent to
the creator; that you shall act in accordance with Dandniti
and not your own caprice.

– Mahabharata, Shantiparva, 59, 106-108

,slh izfrKk djks] fd eu] fØ;k vkSj opu ls vf[ky HkkSe
ikfFkZo czãLo:i osnksa dk fujarj ikyu d:axkA

osn esa n.Muhfr ds fu;e vuqlkj tks lc uhfr /keZ dgs
x;s gSa] fuHkZ; fpÙk ls mUgha dk vkpj.k d:axk( dHkh
LosPNkpkjh ugha gksÅaxkAA



e/;izns'k mPp U;k;ky;] [k.MihB bUnkSj

e/;izns'k mPp U;k;ky;] [k.MihB Xokfy;j



e/;izns'k mPp U;k;ky;] tcyiqj

e/;izns'k jkT; U;kf;d vdkneh] tcyiqj
C;ksgkjckx] tcyiqj (e-iz-) & 482 007
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