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SUBJECT- INDEX

Editorial 147

PART-I
(ARTICLES & MISC.)

1. Photographs 149

2. Hon’ble Shri Justice Ajay Kumar Mittal, Chief Justice of 152
Madhya Pradesh, demits office.

3. Gandhian Philosophy of Justice and ADR Methods 153

4. Sale Transactions: Effect of Benami Prohibition Law (with reference 156
to the amendments incorporated by the Benami Transaction (Prohibition)
Amendment  Act, 2016)

5. Law relating to admissibility of Electronic Records with reference 161
to Arjun Panditrao Khotkar, (2020) 7 SCC 1.

6. Determination of Compensation against Medical Expenses 170

7. ikjLifjd lEefr ls fgUnw fookg&foPNsn % fof/kd vis{kk,¡ 174

8. fof/kd leL;k,¡ ,oa lek/kku % 177

¼1½ D;k ,u-Mh-ih-,l- ,DV ds varxZr vijk/k dk vUos"k.k ,sls iqfyl
vf/kdkjh] tks Lo;a ifjoknh gks vFkkZr~ ftlus Lo;a gh izFke lwpuk fjiksVZ
ntZ dh gks] }kjk fd, tkus ls vUos"k.k vkSj fopkj.k nwf"kr gksxk vkSj bl
vk/kkj ij vfHk;qDr nks"keqfDr dk vf/kdkjh gksxk\

¼2½ flfoy izfØ;k lafgrk] 1908 ds vkns'k 7 fu;e 10 ¼lgifBr fu;e
10&d½ ds v/khu ykSVk;s x;s okn i=ksa dks fufnZ"V l{ke U;k;ky; ds
le{k izLrqr fd, tkus ij ,sls i'pkr~orhZ U;k;ky; esa fopkj.k dh
leqfpr izfØ;k D;k gksxh\

¼3½ tc fdlh vfHk;qDr dks {ks=kf/kdkj ds ckgj fxj¶rkj dj fudVre
eftLVªsV ds le{k izLrqr dj VªkaftV fjek.M izkIr fd;k tkrk gS rc
/kkjk 167 na-iz-la- ds varxZr 60@90 fnu dh x.kuk fudVre eftLVªsV
ds le{k izLrqr fd;s tkus dh fnukad ls gksxh ;k {ks=kf/kdkj okys
eftLVªsV ds le{k izLrqr fd;s tkus dh fnukad ls\

¼4½ bysDVª‚fud fjd‚MZ dh lk{; esa xzkárk laca/kh v|ru fof/k D;k gS\
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PART-II
(NOTES ON IMPORTANT JUDGMENTS)

ACT/ TOPIC NOTE PAGE

NO. NO.

ARBITRATION AND CONCILIATION ACT, 1996

Sections 2 (1) (e) and 20 – Arbitration – “Venue” and “Seat” – Meaning of.

 & ek/;LFke~ & ^^LFkku** ,oa ̂ ^ihB**& rkRi;ZA 228 325

Sections 9, 20, 34 and 42 – Jurisdiction of Civil Court – Application for setting aside an
arbitral award.

 & flfoy U;k;ky; dh vf/kdkfjrk & ,d ek/;LFke~ vf/kfu.kZ;
dks vikLr djus ds fy, vkosnuA 229 326

BENAMI TRANSACTIONS (PROHIBITION) ACT, 1988

Sections 3 and 4 – Proof of transaction to be benami.

 & laO;ogkj ds csukeh gksus dks izekf.kr fd;k tkukA 230 328

CIVIL PRACTICE :

– Court fee has to be paid in accordance with the claim made in the cross-objection.

& U;k;ky; 'kqYd] izR;k{ksi esa fd;s x;s nkos ds vuqlkj Hkqxrku fd;k tkuk pkfg,A
231 328

– See Sections 5 and 108 of the Transfer of Property Act, 1882.

& ns[ksa laifRr varj.k vf/kfu;e] 1882 dh /kkjk,a 5 ,oa 108A 277 381

CIVIL PROCEDURE CODE, 1908

Section 96 and Order 41 Rule 31 – Appeal – Duties of appellate court.

 & vihy & vihyh; U;k;ky; ds drZO;A
233* 330

Section 96 and Order 41 Rule 22 – Appeal – Without filing a cross-objection, even an
issue or any finding decided against the respondent can be assailed before the Appellate
Court at the time of final hearing.

 & vihy & izfroknh ds fo:) fu.khZr dksbZ okn iz'u ;k
fu"d"kZ vihyh; U;k;ky; ds le{k vafre lquokbZ ds le; izR;k{ksi izLrqr fd;s fcuk Hkh
vk{ksfir fd;k tk ldrk gSA 232 (i) 329



JOTI JOURNAL - OCTOBER 2020 III

ACT/ TOPIC NOTE PAGE

NO. NO.

Section 149 – (i) Effect of permission to make up deficiency in court fees.

(ii) Enforcement of agreement to sell – Proper form of relief is suit for specific
performance and not mandatory injunction.

¼i½ U;k;ky; 'kqYd dh deh dks iwjk djus dh vuqefr dk izHkkoA

¼ii½ foØ; dh lafonk dk izorZu & lgk;rk izkIr djus dk mfpr izdkj fofufnZ"V vuqikyu
dk okn gSa uk fd vkKkid O;kns'k dkA 234 330

Section 151 – Consolidation of suits.

 & oknksa dk lesduA 235* 333

Order 6 Rule 17– Amendment – Plea of forgery in any document cannot be examined at
the stage of amendment in pleadings as it is a matter of evidence.

 & la'kks/ku & fdlh nLrkost esa dwVjpuk dk vfHkokd~ vfHkopuksa esa
la'kks/ku dh voLFkk esa ijhf{kr ugha fd;k tk ldrk D;ksafd ;g lk{; dk fo"k; gSA

236 333

Order 6 Rule 17 – When new parties are added and they file their written statements
with counter. claim then on the basis of such subsequent development, the plaintiff
should also be allowed to amend the plaint.

 & tc u;s i{kdkj tksM+s x;ss gSa vkSj os fyf[kr dFku ds lkFk viuk
izfrnkok izLrqr djrs gSa rc bl i'pkrorhZ cnyko ds vk/kkj ij oknh dks Hkh okn esa
la'kks/ku djus gsrq vuqer fd;k tkuk pkfg,A 237 334

Order 8 Rule 1 – Written statement – Prescribed period of 90 days for filing – Nature of.

 & fyf[kr dFku izLrqr djus ds fy, 90 fnol dh vof/k fofgr gS
& izÑfrA 238* 335

Order 11 Rule 21 (2) – Once suit has been dismissed under Order 11 Rule 21 of the
Code sub-rule (1) by virtue of sub-rule (2), plaintiff is debarred to file fresh suit.

 & tc ,d ckj lafgrk ds vkns'k 11 fu;e 21 ds varxZr okn [kkfjt
gks pqdk gks] rc mifu;e ¼2½ ds vk/kkj ij oknh u;k okn izLrqr djus ls oftZr gks tkrk gSA

239* 335

Order 16 Rules 1, 6 and 7 – Summoning of witnesses and documents.

 & lkf{k;ksa ,oa nLrkostksa dk vkgwr fd;k tkukA
240* 336
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ACT/ TOPIC NOTE PAGE

NO. NO.

Order 21 Rule 65 (as applicable in State of M.P.) – Auction sale – Auction proposal
reserved for hearing objection – Does not amount to acceptance of bid.

 & uhykeh fcØh & uhykeh izLrko
vkifÙk ij lquokbZ gsrq fu;r & cksyh Lohdkj ugha dh xbZA 241* 336

Order 21 Rule 85 – Execution – Auction proceedings – Executing Court has no authority
or jurisdiction to extend period to deposit balance amount of purchase money.

 &fu"iknu & uhykeh dk;Zokfg;ka & fu"iknu U;k;ky; dks 'ks"k Ø;
jkf'k tek djus ds fy;s le;kof/k c<+kus dk dksbZ {ks=kf/kdkj ;k 'kfDr ugha gSA

242* 337

Order 39 Rules 1 and 2 – Temporary injunction – Encroachment – State has special
provisions under Section 248 MPLRC for dispossessing the encroacher – Court cannot
restrain the State from dispossessing the plaintiff unless and until prima facie it is
shown that the plaintiffs are having any title in the property in dispute.

 & vLFkk;h O;kns'k & vfrØe.k & jkT; ds ikl e/;izns'k
Hkw&jktLo lafgrk dh /kkjk 248 ds varxZr vfrØe.kdkjh dks csdCtk djus gsrq fo'ks"k
izko/kku gS & U;k;ky; jkT; dks oknh dks csdCtk djus ls vo:) ugha dj ldrk tc rd
fd izFke n"̀V;k ;g u fn[kk;k x;k gks fd oknh fookfnr laifRr esa dksbZ LokfeRo j[krk gSA

243* 337

Order 41 Rule 22 – Effect of dismissal of appeal on the cross-objection.

    & vihy [kkfjt fd, tkus dk izR;k{ksi ij izHkkoA 273 376

Order 41 Rules 23, 23A, 27 and Order 9 Rule 13 – Remand in civil case – The first appellate
court ought to have considered the appeal on merit and in case the appellate court finds it
to be a fit case for reversal then only it can remand the case to the Trial Court.

 & O;ogkj okn esa izfrizs"k.k & izFke
vihyh; U;k;ky; dh xq.k&nks"k ds vk/kkj ij gh vihy dks fopkfjr djuk Fkk ,oa ;fn
vihyh; U;k;ky; fu.kZ; dks vikLr fd;k tkuk mfpr le>rs dsoy rc gh izdj.k fopkj.k
U;k;ky; dks izfrizsf"kr djuk pkfg, FkkA 244 338

Order 41 Rule 27 – Additional evidence – If proposed documents are not of such material
documents which may change the fate of litigation conclusively, then application filed
under Order 41 Rule 27 may be rejected.

 & vfrfjDr lk{; & ;fn izLrkfor nLrkost ,sls rkfRod nLrkost ugha
gSa tks fu.kkZ;d :i ls eqdnesckth ds ifj.kke dks cny ldrs gSa rc vkns'k 41 fu;e 27 ds
varxZr nk;j vkosnu fujLr fd;k tk ldrk gSA 245 339
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ACT/ TOPIC NOTE PAGE

NO. NO.

COMMERCIAL COURTS ACT, 2015

Section 16 – See Order 8 Rule 1 of the Civil Procedure Code, 1908.

 & ns[ksa flfoy izfØ;k lafgrk] 1908 dk vkns'k 8 fu;e 1A 238* 335

CONSTITUTION OF INDIA:

Article 21 – See Section 438 of the Criminal Procedure Code, 1973.

 &ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 438A 254 352

CONSUMER PROTECTION ACT, 1986

Section 2 (1) (d) – Consumer – Definition – Beneficiary under the policy is definitely a
consumer.

 & miHkksDrk & ifjHkk"kk & ikWfylh ds varxZr ykHkkFkhZ fuf'pr gh miHkksDrk
gSA 246 (i) 340

CONTRACT ACT, 1872

Sections 148 and 151 – Insurance – Insurer is liable to pay value of damaged/destructed
goods as shown in the receipts issued by the warehouse on the date of storage to farmers.

Bailer and bailee – A person handing over his produce/goods to any warehouse on rent
as a bailer and warehouse accepts this as a bailee and such relationship does not
create a relationship based only on trust.

 & chek & chekdrkZ fdlkuksa dks {kfrxzLr@u"V oLrqvksa ds mlh ewY;
dk Hkqxrku djus gsrq nk;h gS tks fd os;jgkml }kjk HkaMkj.k dh frfFk dks tkjh dh xbZ jlhnksa
esa n'kkZ;k x;k gSA

& mifu/kkrk ,oa mifufgrh & ,d O;fDr vius mRikn@oLrqvksa dks fdlh os;jgkml dks
fdjk;s ij  mifu/kkrk ds :i esa lkSairk gS ,oa os;jgkml mls ,d mifufgrh ds :i esa Lohdkj
djrk gS vkSj ,slk laca/k ek= fo'okl ij vk/kkfjr laca/k dk l`tu ugha djrk gSA

246 (ii) 340
& (iii)
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ACT/ TOPIC NOTE PAGE

NO. NO.

CRIMINAL PROCEDURE CODE, 1973

Section 125 – Maintenance – Second marriage contracted during the pendency of an
appeal from a decree of divorce is not ab initio void and certainly not when such an
appeal is filed after expiry of the period of limitation – Wife entitled for maintenance.

 & Hkj.k&iks"k.k & fookg foPNsn ds fo#) izLrqr vihy ds yafcr jgus ds nkSjku
f}rh; fookg izkjaHkr% 'kwU; ugha gS vkSj fuf'pr :i ls tcfd ,slh vihy ifjlhek vof/k dk
volku gksus ds mijkar izLrqr dh xbZ gks & iRuh Hkj.k&iks"k.k dh gdnkj gSA

260 (ii) 362

Section 216 – (i) Whether charges can be added or altered even after the completion of
evidence, arguments and reserving of the judgment? Held, Yes.

(ii) Whether evidentiary value of material already brought on record is to be taken into
consideration? Held, No.

 ¼i½ D;k lk{; ,oa rdZ iw.kZ gksus vkSj fu.kZ; gsrq lqjf{kr fd, tkus ds ckn Hkh vkjksi
ifjof)Zr ;k ifjofrZr fd, tk ldrs gSa\ vfHkfu/kkZfjr] gkaA

¼ii½ vkjksi esa ifjo)Zu ;k ifjorZu & D;k vfHkys[k ij miyC/k lkexzh dk lkf{;d ewY;
fopkj esa fy;k tkuk pkfg,\ vfHkfu/kkZfjr] ughaA 247 342

Sections 227 and 228 – See Sections 107 and 306 of the Indian Penal Code, 1860.

 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 107 ,oa 306A
248 343

Section 300 – Double jeopardy – Applicability of – Whether mentioning of different penal
provisions in latter FIR can be considered as different ingredients justifying it? Held, No.

 & nksgjs n.M dk fl)kar & iz;ksT;rk & D;k i'pkr~orhZ izFke lwpuk fjiksVZ esa fHkUu
izko/kkuksa dk mYys[k mls mfpr Bgjkus okys fHkUu la?kVd ekus tk ldrs gSa\ vfHkfu/kkZfjr]
ughaA 249* 344

Section 313 – Examination of accused – Inculpatory admissions – Whether to be relied
upon? Held, Yes.

 & vfHk;qDr dk ijh{k.k & vfHk;ksxkRed laLohÑfr & D;k fo'okl djus ;ksX; gS\
vfHkfu/kkZfjr] gk¡A 250 (i) 345

Section 386 – Remand – In a criminal case, remand is not to be ordered as a matter of
course but in very rare circumstances.

 & izfrizs"k.k & ,d vkijkf/kd izdj.k esa] izfrizs"k.k dk vkns'k lkekU; vuqØe esa
tkjh ugha fd;k tkuk pkfg, fdarq vR;Ur vlk/kkj.k ifjfLFkfr;ksa esa gh fd;k tkuk pkfg,A

251* 350



JOTI JOURNAL - OCTOBER 2020 VII

ACT/ TOPIC NOTE PAGE

NO. NO.

Section 394 – Appeal; abatement of – Whether entire appeal would be abated on the
death of accused appellant where appeal was preferred against sentence as well as
fine? Held, No.

 & vihy dk mi'keu & D;k tgka dkjkokl ds lkFk&lkFk vFkZn.M ds fo#) Hkh
vihy dh xbZ gks] ogka vfHk;qä vihykFkhZ dh e`R;q ij iwjh vihy mi'kfer gks tk,xh\
vfHkfu/kkZfjr] ughaA 252* 351

Sections 437 and 439 – (i) Bail – Factors to be considered while granting or cancelling
bail – Explained.

(ii) Bail; cancellation of – Held, cancellation of bail is a harsh order and it must not be
lightly resorted to.

 & ¼i½ tekur & tekur nsus ;k fujLr djrs le; fopkj fd, tkus okys
dkjd & O;k[;k dh xbZA

¼ii½ tekur fujLr fd;k tkuk & vfHkfu/kkZfjr] tekur fujLr fd;k tkuk ,d dBksj vkns'k
gS vkSj bls fcuk lksp&fopkj fd, vo/kkfjr ugha fd;k tkuk pkfg,A 253 351

Section 438 – (i) Anticipatory bail – Reference made to larger Bench in the light of
previous contradictory judgments, answered.

(ii) Whether anticipatory bail can be ordered to remain in force for a limited period so as
to enable that person to seek regular bail from trial court?

(iii) Whether life of an anticipatory bail should end at the time and stage when the
accused is summoned by the Court? Held, No.

 & ¼i½ vfxze tekur & iwoZorhZ fojks/kkHkklh fu.kZ;ksa ds vkyksd esa ògn ihB dks izsf"kr
lanHkZ] fu.khZr fd;k x;kA

¼ii½ D;k vfxze tekur dks lhfer vof/k ds fy, izHkkoh jgus dk vkns'k fn;k tk ldrk gS
rkfd ,slk O;fä fopkj.k U;k;ky; ls fu;fer tekur izkIr dj lds\

¼iii½ D;k vfHk;qDr dks U;k;ky; }kjk vkgwr fd, tkus ds le; vkSj izØe ij vfxze tekur
dk izHkko lekIr gks tkuk pkfg,\ vfHkfu/kkZfjr] ughaA 254 352

Section 439 – See Section 37 of the N.D.P.S. ACT, 1985.

 & ns[ksa Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e] 1985 dh /kkjk 37A

255 357
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ACT/ TOPIC NOTE PAGE

NO. NO.

CRIMINAL TRIAL :

– Circumstantial evidence – The circumstances relied upon by the prosecution to prove
the guilt of the accused has to be completed and lead to the conclusion that in all
human probability the offence must have been committed by the accused.

& ifjfLFkfrtU; lk{;& vfHk;qDr dh nksf"krk dks izekf.kr djus gsrq vfHk;kstu }kjk izLrqr
ifjfLFkfr;ka laiw.kZ gksuh pkfg, vkSj bl fu"d"kZ dh vksj vxzsf"kr gksuk pkfg, fd lHkh ekuoh;
laHkkO;rkvksa esa vijk/k ek= vfHk;qDr }kjk gh fd;k x;k gksA 256* 358

EVIDENCE ACT, 1872

Section 9 – (i) Identification parade – Effect – If the eye-witness has not deposed about
the identification.

(ii) Recovery – The recovery will not stand vitiated merely because the place of recovery
of dead body of victim was an open place.

(iii) Veracity of DNA report – Effect of non-mentioning of time and duration of test.

(iv) Examination of accused – Where conviction is recorded on the basis of circumstantial
evidence, the statement of accused u/s 313 Cr.P.C. was relevant material.

(v) Sentence – The pendency of large number of criminal cases against the accused
persons might be a factor which could be taken note of for awarding a sentence but in
any case, not a relevant factor for awarding capital punishment.

& ¼i½ f'kuk[rxh ijsM & izHkko & ;fn izR;{kn'khZ lk{kh us igpku ds laca/k esa dFku
u fd;k gksA

¼ii½ cjkenxh & dsoy blfy, cjkenxh nwf"kr ugha gksxh fd e`rd ds 'ko dh cjkenxh [kqys
LFkku ls gqbZ gSA

¼iii½ Mh-,u-,- fjiksVZ dh 'kqfprk & dsoy blfy, fd Mh-,u-,- izfrosnu esa le; vkSj ijh{k.k
dh vof/k dk mYys[k ugha gS ,slk izfrosnu nwf"kr ugha gksxkA

¼iv½ vfHk;qDr ijh{k.k & tgka nks"kflf) ifjfLFkfrtU; lk{; ij vfHkfu/kkZfjr dh tkrh gS
/kkjk 313 n-iz-la- ds rgr vfHk;qDr dk dFku lqlaxr gksxkA

¼v½ n.Mkns'k & vfHk;qDr ds fo#) cM+h la[;k esa vkijkf/kd izdj.kksa dk yafcr gksuk ,d
dkjd gks ldrk gS ftls n.Mkns'k vf/kjksfir djus esa fopkj esa fy;k tk;s] ijarq fdlh Hkh
fLFkfr esa e`R;qn.M vf/kjksfir djus esa ;g lqlaxr dkjd ugha gksxkA 263 366
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ACT/ TOPIC NOTE PAGE

NO. NO.

Sections 32 and 113-B – Multiple dying declarations – Assessment of – Every dying
declaration is to be considered independently on its own merit.

 &,dkf/kd e`R;qdkfyd dFku & ewY;kadu & çR;sd e`R;qdkfyd
dFku ij mlds xq.k&nks"k ds vuqlkj i`Fkdr% fopkj fd;k tkuk pkfg,A 264 368

Section 45 – Evidentiary value of opinion of Handwriting expert.

 & gLrys[k fo'ks"kK dh jk; dk lkf{;d ewY;A 257 (i) 359

Section 113-A – Conditions which are required to be satisfied to attract the applicability
of Section 113-A.

 & lk{; vf/kfu;e dh /kkjk 113&, dh iz;ksT;rk dks vkdf"kZr djus ds fy;s
vko';d ifjfLFkfr;kaA 258 (i) 360

FOREST ACT, 1927

Section 68 – Compounding – Denial of releasing the seized vehicle by the competent
authority merely on the fact that the accused has admitted his guilt, is not justified.

 & 'keu & l{ke izkf/kdkjh }kjk ,dek= bl vk/kkj ij tIr okgu dks NksM+us ls euk
djuk fd vfHk;qDr us viuh nksf"krk Lohdkj dj yh gS] U;k;ksfpr ugha gSA

259* 361

HINDU MARRIAGE ACT, 1955

Sections 11 and 15 – Bar u/s 15 applies only if the appeal is filed within the period of
limitation and not after expiry of period of limitation.

 & /kkjk 15 dk izfrca/k rHkh ykxw gksrk gS tcfd vihy ifjlhek vof/k ds
varxZr izLrqr dh xbZ gks u fd fu/kkZfjr ifjlhek vof/k i’pkr~ izLrqr dh xbZ gksA

260 (i) 362

INDIAN PENAL CODE, 1860

Section 34 – Common intention – Existence of a pre-arranged plan has to be proved –
It is not enough to have the “same intention” independently of each other.

 & lkekU; vk'k; & iwoZ fu;ksftr ;kstuk dk vfLrRo izekf.kr djuk vko';d gS
& ,d nwljs ls Lora= :i ls ^^leku&vk'k;^^ j[kuk gh i;kZIr ugha gSA 261 363
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ACT/ TOPIC NOTE PAGE

NO. NO.

Sections 34, 302 and 404 – See Section 3 of the Scheduled Castes and Scheduled
Tribes (Prevention of Atrocities) Act, 1989.

 & ns[ksa vuqlwfpr tkfr ,oa vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½
vf/kfu;e] 1989 dh /kkjk 3A 262 364

Sections 86, 302 and 304 – Murder and culpable homicide not amounting to murder –
Determination of – Principles reiterated.

– General defenses – Intoxication and drunkenness – Attribution of knowledge and intention.

 & gR;k ,oa vkijkf/kd ekuo o/k tks gR;k ugha gS & fofu'p; &
fl)kar nksgjk, x,A

& lkekU; izfrj{kk & u'kk ,oa efnjkiku & Kku vkSj vk'k; dk vkjksi.kA 250 (ii) 345

& (iii)

Sections 107 and 306 – (i) To constitute an offence u/s 306 of the IPC, the Prosecution
has to establish beyond reasonable doubt that the deceased committed suicide and
the accused abetted the commission of suicide.

(ii) The mere fact that the applicant has developed some intimacy with co-accused,
during subsistence of marriage and failed to discharge her marital obligations, as
such would not amount to “cruelty”, which drove the deceased to commit suicide.

 & ¼i½ /kkjk 306 Hkkjrh; n.M lafgrk ds varxZr vijk/k xfBr djus ds
fy, vfHk;kstu dks ;s lansg ls ijs LFkkfir djuk gksxk fd e`rd us vkRegR;k dh vkSj
vfHk;qDr us mls ,slh vkRegR;k djus gsrq nq"izsfjr fd;kA

¼ii½ vkjksi dh oS/krk & dsoy ;g rF; fd fookg ds vfLrRo esa jgus ds nkSjku vkosnd us
lgvfHk;qDr ds lkFk dqN varjaxrk fodflr dh vkSj oSokfgd mRrjnkf;Roksa dk fuoZgu djus
esa vlQy jghA ;s ,slh ̂ ^Øwjrk** ugha gS tks e`rd dks vkRegR;k dkfjr djus esa vxzlj djsA

248 343

Sections 302 and 376-AB – See Section 9 of the Evidence Act, 1872.

& ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk 9A 263 366

Sections 304-B and 498-A – See Sections 32 and 113-B of the Evidence Act, 1872.

 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk 32 ,oa 113&[kA
264 368

Sections 306 and 498-A – Merely because an accused is found guilty of an offence
punishable under Section 498-A of the Code and the death has occurred within a period
of seven years of marriage, accused cannot be automatically held guilty for offence
punishable u/s 306 of the Code by employing the presumption under Section 113-A of
the Act – Unless prosecution establishes that some act of illegal omissions by the
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accused has driven the deceased to commit suicide, conviction u/s 306 of the Code
would not be tenable.

 & dsoy bl dkj.k fd ,d vfHk;qDr lafgrk dh /kkjk 498&, ds
varxZr n.Muh; vijk/k dk nks"kh ik;k x;k vkSj e`R;q fookg ls lkr o"kZ ds Hkhrj dkfjr gqbZ]
vfHk;qDr Lor% gh lafgrk dh /kkjk 113&, dh mi/kkj.kk djrs gq, lafgrk dh /kkjk 306 ds
varxZr n.Muh; vijk/k ds fy;s nks"kh ugha Bgjk;k tk ldrk & tc rd vfHk;kstu ;g
LFkkfir ugha djrk fd vfHk;qDr }kjk fd;s x;s fdlh voS/k yksi ds ÑR; us e`rdk dks
vkRegR;k dkfjr djus gsrq izsfjr fd;k] lafgrk dh /kkjk 306 ds varxZr nks"kflf) ekU; ugha
gksxhA 258 (ii) 360

Sections 419, 420, 467, 468 and 471 – See Section 300 of the Criminal Procedure
Code, 1973.

 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 300A
249* 344

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2000

Section 7-A – Age determination – Claim of juvenility.

 & vk;q fu/kkZj.k & fd'kksjo;rk dk nkokA 265* 370

LAND ACQUSITION ACT, 1894

Sections 23, 28, 34 and 54 – Condonation of delay in filing appeal – Appellant is not
entitled to interest for period of delay in filing appeal.

 & vihy izLrqr djus esa gq, foyEc dks {kek fd;k tkuk &
vihykFkhZ vihy izLrqr djus esa gq, foyEc dh vof/k dk C;kt izkIr djus dk vf/kdkjh ugha
gSaA 266 371

LEGAL SERVICES AUTHORITIES ACT, 1987

Section 19 – See Sections 138 and 147 of the Negotiable Instruments Act, 1881.

 & ns[ksa ijØkE; fy[kr vf/kfu;e] 1881 dh /kkjk,a 138 ,oa 147A
274* 378
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LIMITATION ACT, 1963

Article 97 – Limitation – When a specific provision for limitation is provided under
Limitation Act for filing a civil suit, then general provisions of limitation for declaration of
suit will not be applicable.

 & ifjlhek & tc ifjlhek vf/kfu;e ds varxZr flfoy okn izLrqr djus gsrq
fof'k"V izko/kku fn;k x;k gS rc ?kks"k.kk ds fy, izLrqr okn dh ifjlhek gsrq mYysf[kr
lkekU; izko/kku ykxw ugha gksaxsA 232 (ii) 329

MOTOR VEHICLES ACT, 1988

Section 147(1) – Act policy – Although Act policy does not cover the occupant of the car
or the pillion rider but if the Insurance Company takes additional premium for passengers
then it means that the gratuitous passengers are insured by the Insurance Company.

 & ,DV ikWfylh & gkykafd ,DV ikWfylh dkj ds vf/kHkksxh ;k ihNs dh lhV dh
lokjh dks 'kkfey ugha djrh fdarq ;fn chek daiuh ;kf=;ksa ds fy;s vfrfjDr jkf'k ysrh gS
rks bldk vFkZ ;g gS fd fu%'kqYd ;k=h chek daiuh }kjk chfer gSaA 267 371

Section 149(2)(a)(i)(c) – Violation of policy – Insurance company is liable to satisfy the
award and thereafter, seek recovery from the owner of the vehicle if the offending vehicle
was not having permit and fitness certificate on the date of accident.

i & ikfylh dk mYya?ku & ;fn nq?kZVuk fnukad dks nq?kZVukdkjh okgu
dk ijfeV vkSj fQVusl izek.ki= ugha Fkk rks chek daiuh izfrdj iznku djus ds fy;s ftEesnkj
gSa vkSj mlds i'pkr~ ekfyd ls olwyh dj ldrh gSA 268 372

Sections 166 and 168 – (i) Compensation – Income reduced by tax benefit on LIC
investments cannot be construed to be loss of income of assessee.

(ii) Loss of income – Merely running of shop by the L.Rs. of the deceased by itself shall
not lead to presumption of no loss of income to the family.

 & ¼i½ izfrdj & ,y-vkbZ-lh- esa fuos'k ij dj ykHk }kjk de dh xbZ vk;
dks vkadyudrkZ dh vk; dk uqdlku ugha ekuk tk ldrk gSA

¼ii½ vk; dh gkfu & e`rd ds mRrjkf/kdkfj;kas }kjk e`rd dh nqdku pyk;k tkuk ek= Lor%
gh ifjokj dh vk; dh dksbZ gkfu u gksus dh mi/kkj.kk ugha gSA 269 373

Sections 166 and 168 – (i) Compensation – Liability – Once in a claim petition filed by
the other claimant arising out of the same accident, it has been held that Insurance
Company is liable to indemnify the owner and is jointly and severally liable to pay
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compensation, then the said finding would be binding unless any new evidence is led
by the parties.

(ii) Abatement – Non-bringing of legal representatives of the deceased driver of the
offending vehicle do not affect the petition adversely and it does not result in abatement
of the claim petition in toto.

 & ¼i½ izfrdj & mRrjnkf;Ro & ,d gh nq?kZVuk ls mRiUu vU; nkosnkj
}kjk nk;j nkok ;kfpdk eas tc ,d ckj ;g vfHkfu/kkZfjr dj fn;k tkrk gS fd chek daiuh
ekfyd dks {kfriwfrZ gsrq nk;h gS vkSj og izfrdj Hkqxrku gsrq la;qDrr% o i`Fkdr% :i ls
mRrjnk;h gS rc mDr fu"d"kZ ck/;dkjh gksxk tc rd fd i{kdkjksa }kjk dksbZ u;k lk{; izLrqr
u dj fn;k tk;sA

¼ii½ mi'keu & mYya?kudrkZ okgu ds e`r pkyd ds fof/kd izfrfuf/k;ksa dks u ykuk ;kfpdk
dks izfrdwyr% izHkkfor ugha djrk vkSj blds ifj.kker% ;kfpdk dk iw.kZr% mi'keu ugha gks
tkrkA 271* 375

Sections 166 and 168 – Compensation – Future prospects – In computation of
compensation, future prospects of the self-employed person (deceased) must be
considered according to his age at the time of accident.

 & izfrdj & Hkkoh vk; & izfrdj dh x.kuk esa Lofu;ksftr O;fDr ¼èr½
dh Hkkoh vk; gsrq nq?kZVuk ds le; mldh mez ds vk/kkj ij fopkj vo'; fd;k tkuk pkfg,A

270* 374

Section 168 – Motor Insurance – Commercial Vehicle package policy – Effect of delay in
intimating the insurance company about the occurrence of the theft.

 & okgu chek & okf.kfT;d ;ku iSdst ikfylh & pksjh dh ?kVuk ds ckjs esa chek
daiuh dks lwfpr djus esa nsjh dk izHkkoA 272* 376

Section 173 – See Civil Practice

 & ns[ksa flfoy izFkk 231 328

Section 173 – See Order 41 Rule 22 of the Civil Procedure Code, 1908.

 & ns[ksa flfoy izfØ;k lafgrk] 1908 dk vkns'k 41 fu;e 22A 273 376

N.D.P.S. ACT, 1985

Section 37 – (i) Bail – NDPS Act – Restrictions and limitations – Power to grant bail.

(ii) “Reasonable grounds” occurring in Section 37 of the 1985 Act – Connotation of.
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 ¼i½ tekur & Lokid vkS"kf/k ,oa eu%izHkkoh inkFkZ vf/kfu;e & izfrca/k ,oa lhek,aA

¼ii½ 1985 ds vf/kfu;e dh /kkjk 37 esa iz;qDr ^^;qfDr;qDr vk/kkj** & rkRi;ZA
255 357

NEGOTIABLE INSTRUMENTS ACT, 1881

Sections 118 (a), 138 and 139 – Effect of presumption when issuance of cheque is
admitted/established.

 & mi/kkj.kk dk izHkko tc psd dk tkjh gksuk LohÑr@LFkkfir gks tkrk
gSA 257 (ii) 359

Sections 138 and 147 – Whether dishonour of cheque issued in pursuance of a compromise
arrived at Lok Adalat would constitute offence u/s 138 of the Act of 1881? Held, Yes.

 & D;k yksd vnkyr esa gq, le>kSrs ds vuqlj.k esa tkjh fd, x, psd
dk vuknj.k 1881 ds vf/kfu;e dh /kkjk ds varxZr vijk/k dk xBu djsxk\ vfHkfu/kkZfjr]
gk¡A 274* 378

PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005

Sections 12, 18 and 27– (i) Before issuing notice, the Court shall prima facie be satisfied
that there have been instances of domestic violence.

(ii) The criminal case of domestic violence against other relatives of appellant cannot
be continued as there are no specific allegations as to how they have caused the acts
of domestic violence.

(iii) The petition under the Act can be filed in a court where the “person aggrieved”
permanently or temporarily resides or carries on business or is employed.

 & ¼i½ lwpuk&i= tkjh djus ls iwoZ U;k;ky; dks izFke n`"V~;k
lek/kku gksuk pkfg, fd ?kjsyw fgalk dkfjr dh xbZ gSA

¼ii½ ,sls dksbZ fofufnZ"V vk{ksi vkosnd ds fj'rsnkjksa ds fo#) ugha gS fd muds }kjk fdlh rjg
dh ?kjsyw fgalk dkfjr dh xbZ rc muds fo#) ?kjsyw fgalk ls lacaf/kr izdj.k tkjh ugha j[kk
tk ldrkA

¼iii½ vf/kfu;e ds varxZr ;kfpdk ,sls U;k;ky; esa izLrqr dh tk ldrh gS tgka ihfM+r O;fDr
LFkkbZ ;k vLFkkbZ :i ls jgrk gks ;k O;kikj djrk gks ;k fu;kstu esa gksA

275 378
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SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989

Section 3 – Offence registered under IPC as well as under the Act of 1989 – Investigated
by an Officer below the rank of Deputy S.P., effect of?

 & Hkk-na-la- ds lkFk&lkFk 1989 ds vf/kfu;e ds v/khu vijk/k ntZ fd;k x;k &
vuqla/kku dk;Zokgh mi iqfyl v/kh{kd ls U;wu in ds vf/kdkjh }kjk dh xbZ] çHkko\

262 364

SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES)  RULES, 1995

Rule 7 – See Section 3 of the Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act, 1989.

& ns[ksa vuqlwfpr tkfr ,oa vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e] 1989
dh /kkjk 3A 262 364

SPECIFIC RELIEF ACT, 1963

Section 16 (c) – See Section 149 of the Civil Procedure Code, 1908.

 & ns[ksa flfoy izfØ;k lafgrk] 1908 dh /kkjk 149A 234 330

STAMP ACT, 1899

Section 35 – Objection relating to deficiency in stamp duty – Stage when to be decided?

 LVkEi 'kqYd esa deh dh vkifÙk & fdl izØe ij fofuf'pr dh tkuh pkfg,A
276* 380

TRANSFER OF PROPERTY ACT, 1882

Sections 5 and 108 – (i) Concept of “unearned increase” – Explained.

(ii) Construction of document – Transfer by auction – Sale deed cannot be read in
divorce to the auction notice.
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 & ¼i½ ̂ vuftZr òf)^^ dh vo/kkj.kk & le>kbZ xbZA

¼ii½ nLrkost dk fuoZpu & uhykeh ds ek/;e ls varj.k & foØ; foys[k dks uhykeh lwpuk
ds foPNsn esa ugha i<+k tk ldrk gSA 277 381

PART – III
(CIRCULARS/NOTIFICATIONS)

1. Notification dated 22.09.2020 of Department of Revenue, Ministry of 25
Finance authorising Officer of and above the rank of inspector of the
National Investigation Agency to exercise the power and perform
duties specified in section 53(1) of the NDPS Act, 1985.

2. Notification dated 14.09.2020 of the High Court of the Madhya 26
Pradesh specifying Court which may dispose of urgent application
when the court of Special Sessions Judge specified under SC/ST
(Prevention of Atrocities) Act is vacant

PART – IV
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EDITORIAL

Esteemed Readers,

“Whenever you are in doubt, or when the self becomes too
much with you, apply the following test. Recall the face of
the poorest and the weakest man whom you may have seen,
and ask yourself, if the step you contemplate is going to be
of any use to him. Will he gain anything by it? Will it restore
him to a control over his own life and destiny? In other
words, will it lead to Swaraj for the hungry and spiritually
starving millions? Then you will find your doubts and your
self melt away.”

This was one of the last notes left behind by Father of Nation Mahatma
Gandhi in 1948, expressing his deepest social thought. It is a talisman given to
us by him. On 2nd October of this year, we have concluded 150 years, (in fact
151 years) of celebrating the Mahatma. We have to revive our resolution that
preaches from this philosophy of social justice emphasised by Gandhi.

The Constitution of India made a promise for social justice to citizens.
Mahatma Gandhi, as early as in 1922, opined that “Swaraj will not be a free
gift of the British Parliament, it will be a declaration of India’s full self-expression.
That it will be expressed through an Act of Parliament is true but it will be
merely a courteous ratification of ‘the declared wish of the people of India’
even as it was in the case of the Union of South Africa.” Hence, establishing
that social justice is the wish of the people of India. The Supreme Court of
India defines social justice as the comprehensive form to remove social
imbalance by law harmonizing the rival interests of different sections in the
social structure by means of which alone it would be possible to build up a
welfare State.

Throughout the humanistic and cultural discipline pertaining to the legal
discourse in our country, we have been learning and understanding meaningful
suggestions when it comes to us being a conscientious player in legal
development as well as  social development through law. This can also bring
a critical understanding of how social justice is perceived and administered at
different times in Indian society to the forefront. Our Academy, through its
curricula, is taking care of judicial education from the point of view of “Law and
Social Justice”.

Over the last four months, we have continued to employ online mediums
of communication to conduct all courses. In all, the Academy has conducted
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six programmes during the last couple of months. Keeping in mind the current
scenario and necessity, specialised educational programme on “Cases
pertaining to Violation of Law and Orders relating to COVID-19 Pandemic”
was organised with the intention of equipping the Judicial Magistrates across
the State for effective handling of the docket detonation of such cases. Another
object-oriented programme that was conducted by the Academy was
“Colloquium for Chief Judicial Magistrates”. Specialised judicial educational
programmes on subjects like; “Protection of Children from Sexual Offences
Act, 2012 (POCSO Act)” and “Motor Accident Claim Cases” were also
organised to the Judges dealing in matters relevant to the aforementioned
subjects. Owing to the ongoing epidemic, we had to reschedule the Second
Phase of Induction Training course for the Group I of Civil Judges Class II of
2020 Batch to the next month.

The Academy is keeping up with new pronouncements by not limiting
itself to merely conduction of educational programmes but also through its
in-house publication. A long awaited reference to the Constitutional Bench on
the question whether anticipatory bail can be ordered to remain in force for a
limited period so as to enable the accused to seek regular bail, was answered
in Sushila Aggarwal and ors. v. State. Hon’ble Supreme Court has also laid
down factors to be kept in mind while dealing with applications for anticipatory
bail. In BGS SGS SOMA JV v. NHPC Limited, the Apex Court has interpreted the
concept of “juridical seat” of arbitration proceedings for determining jurisdiction
of civil courts. These judgments find place in Part II of this issue. Law relating
to admissibility of electronic records has been revisited by a three-Judge Bench
of Hon’ble Supreme Court in Arjun Panditrao Khotkar v. Kailash Kushalrao
Gorantyal. A write-up based on this judgment has been included in Part I of
this issue besides articles on other topics.

We owe a huge gratitude to all the scholarly persons involved in making
this Journal a success with their suggestions, insights and recommendations
that make every edition of this bi-monthly a work of pristine literature. We work
on the feedback and try to make the next version of this Journal better than the
last one.

Your feedback is much appreciated and welcome.

Ramkumar Choubey
Director


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GLIMPSES OF THIRD PHASE INDUCTION COURSE (2019 BATCH) 
CONDUCTED ONLINE

Participants of Group-2 at different District Headquarters
(24.08.2020 to 18.09.2020)

Cases Pertaining to violation of Laws/Orders relating to COVID-19 Pandemic
(12.09.2020)

GLIMPSES OF SPECIALIZED EDUCATIONAL PROGRAMMES 
CONDUCTED ONLINE
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GLIMPSES OF SPECIALIZED EDUCATIONAL PROGRAMMES
CONDUCTED ONLINE

Colloquium for Chief Judicial Magistrates
(10.10.2020)

Protection of Children from Sexual Offences Act, 2012
(26.09.2020)

Motor Accident Claim Cases
(17.10.2020)



JOTI JOURNAL - OCTOBER 2020 - PART I 151

GLIMPSES OF BIDDING FAREWELL TO 
HON'BLE SHRI JUSTICE AJAY KUMAR MITTAL,  

CHIEF JUSTICE AND PATRON IN-CHIEF IN THE PREMISES OF 
MADHYA PRADESH STATE JUDICIAL ACADEMY
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Hon'ble Shri Justice Ajay Kumar Mittal has demitted 
office on His Lordship's  attaining superannuation.  

th   His Lordship was born on 30  September, 1958 at 
Chandigarh in the family of distinguished lawyers. After 
obtaining degrees of B.Com (Hons.) from Shri Ram 
College of Commerce at Delhi University in the year 
1977 and Law from the Faculty of Law, Delhi University 
in the year 1980, was enrolled as an Advocate in Punjab 

and Haryana High Court in July 1980 and practiced in Punjab and Haryana 
High Court in Constitutional, Civil, Taxation, Company and Service 
matters.  His Lordship worked for the Department of Income Tax in the 
Punjab and Haryana High Court for almost ten years.  His Lordship was 

th
elevated as Judge of Punjab and Haryana High Court on 9  January, 2004. 
His Lordship functioned as Acting Chief Justice of Punjab and Haryana 

th ndHigh Court from 4  May, 2018 to 2  June, 2018 and also performed the 
functions of Executive Chairman of Punjab and Haryana State Legal 
Services Authority.  His Lordship was appointed as the Chief Justice of High 

th
Court of Meghalaya on 28  May, 2019.

th  His Lordship was sworn as 25  Chief Justice of Madhya Pradesh High 
rd th

Court on 3  November, 2019 and took charge on 4  November, 2019.

  During His Lordship's tenure as Chief Justice of Madhya Pradesh in the 
capacity of Patron of Judicial Education, His Lordship took keen interest in 
the functioning of the Academy and provided wholesome motivation, 
support and guidance for diversifying the academic activities of the 
Academy. The Academy is deeply indebted for His Lordship's kind support 
and benevolent guidance.  

  We on behalf of JOTI Journal, wish His Lordship a healthy, happy 
and prosperous life.

l

HON'BLE SHRI JUSTICE AJAY KUMAR MITTAL,
CHIEF JUSTICE OF MADHYA PRADESH DEMITS OFFICE
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GANDHIAN PHILOSOPHY OF JUSTICE AND ADR METHODS
Ramkumar Choubey

Director, MPSJA

Gandhi’s philosophy of justice is the natural response of his experiments
with truth. His abidance of truth necessarily makes it integral to the morality,
hence he suggested; “not law as law but morality should decide the case”.
Mahatma Gandhi prefers that any dispute between individuals or group of people
should be settled on the ground of fairness and justice, rather than resorting to
law. This he does, not because of the inconvenience of resort of law, but because
to settle it bilaterally is manly or human, whereas taking recourse to law is
unmanly or non-human. (Gandhi: Indian Home Rule: Navajivan, 1938). He was of
the view that resort to law is cowardice and hence, implies weakness of morality.
(Gandhi: An Autobiography).

Gandhi, while sharing his experiences as lawyer, admitted in his
autobiography that “it is not impossible to practice law without compromising the
truth.” He was of the steadier view that “a lawyer should not resort to untruth
even to prove the rightness of the client who is right; much less should he do so
for the sake of defending a client who is in wrong”. (Gandhi: An Autobiography:
Navajivan, 1927). Gandhi was saying that client must be defended according to
truth, whatever the difficulties of arriving at it.

Thus, one of Gandhi’s concepts of law and justice disclosed his strong
belief in alternative dispute resolution (ADR) methods. In ADR, parties resort to
truth and morality rather than doctrine of laws to adjudicate their conflicts.
Mahatma Gandhi was a sharp critic of litigation and an avid proponent of ADR,
because, his faith in ADR rest on his assertion that the “parties alone know who
is right.”(Gandhi: An Autobiography). Further, Mahatma Gandhi was of the view
that l i t igation is not designed to address the cause of  a conflict, and
consequently, it often leaves one or both sides dissatisfied, which makes future
conflict more likely. (Gandhi’s Way: A Handbook of Conflict Resolution 7 (2005) by
Mark Juergensmeyer). Gandhi trumpeted ADR, which he called the “master-key,”
for four compelling reasons: (i) it saves time and money; (ii) it empowers ordinary
citizens to resolve their own disputes; (iii) it is consistent with a lawyer’s duty to
pursue truth and unity; and (iv) in his experience, it works. Most of these points
remain persuasive today as well. For Gandhi, however, ADR is about more than
saving time and money and the legal principles involved. It is about empowering
people to pursue truth and unity on their own and in a way that minimizes the
likelihood of future conflict. Mahatma Gandhi had, many a time, used the
alternative method to resolve the dispute during legal profession as well as
during political movements.

PART - I
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In one of the cases, Gandhi was representing Dada Abdullah in a commercial
litigation against Tyeb Sheth. The demands of the case were distracting both
sides from their businesses, legal fees were devouring the parties’ resources,
and mutual ill-will was steadily increasing. Gandhi, knew that the prevailing party
could not recover the full amount of fees and expenses incurred in the litigation
and, consequently, could not be made financially whole. At that point, Gandhi
embraced private arbitration as a way to break this destructive cycle. The case
was decided quickly and inexpensively with the businesses intact. (Gandhi: An
Autobiography). Gandhi’s joy was boundless when the arbitration proved
successful. Additionally, the party with the truth on its side (Gandhi’s client, of
course) won. As result of this jubilant experience with arbitration as an alternative
to litigation, Mahatma Gandhi aggressively pursued compromise agreements in
his legal practice and had become an ardent supporter of ADR with this first
experience.

Another example of ADR was evident in how Gandhi used it to resolve
dispute while persuading his famous Satyagraha movement. In the year 1918 at
Ahmedabad, the situation that Gandhi confronted was a tense labour dispute
between textile workers and mill owners. The owners had announced that they
were withdrawing a bonus originally paid to the workers to prevent work stoppages
during a plague outbreak but continued after the epidemic. The workers believed
some part of the bonus was necessary to cover the increased cost of living.
After investigating the facts of the situation, Gandhi concluded that a thirty-five
percent wage increase was fair and just and initiated a non-violent campaign to
convince the owners to accept it. The dispute was resolved after both the sides
agreed to arbitration. The workers formed the Ahmedabad Textile Labour
Association, and the owners agreed to compromise with a wage increase and
an arbitration agreement. Gandhi’s Satyagraha campaign had empowered the
workers to improve their situation through non-violent collective action, and
convinced the employers that it was also in their collective interest to adopt a
formal process by which labour disputes could be resolved efficiently and without
violence. The ballooning ill-will between the parties was punctured, and the
owners even provided sweets for the workers’ celebratory parade. They had
learnt how to trust and respect each other again. (Gandhi: An Autobiography and
Conquest of Violence: The Gandhian Philosophy of  Conflict 65 (1988) by Joan V.
Bondurant).

The lesson from Ahmedabad for Gandhi and his followers, was that citizens
could use ADR to empower themselves in a way that pursues truth, justice, and
unity, rather than mere submission. Gandhi saw ADR as the “master-key”
unlocking the solution to “rule by the sword.” Even, during the escalation of
conflict in India culminating in 1947, Gandhi proposed the use of private
arbitrators or a judicial tribunal to resolve political and social justice questions
between the conflicting groups. (M.K. Gandhi: The Way to Communal Harmony.
Navajivan, 1962, Gandhi & Life of the Law by Shubha Ghosh and Gandhi: An
Autobiography)
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In Gandhi’s view, ADR is preferable not only because it is more practical in
terms of time and expense, but also because it harmonizes ends and means.
Successful ADR requires that parties act voluntarily, with mutual toleration, and
with a willingness to compromise, trust, and be open to differing view points.
Thus, ADR put justice back into the hands of the people. Reconciliation can
only be successful if both parties agree to it and not one side being forced to
obey. It is exhaustive for all parties involved and bottlenecks the already
understaffed judicial instruments of the country.

Gandhi had a vision and saw the untapped potential in ADR which is what
we examined closely. If the goal is justice and unity among disputing parties,
then the process should be one which encourages behavior conducive to those
ends. Proponents of ADR methods have championed these principles. Today
we would be wise to canvass Gandhian philosophy of justice in the efficacious
use of ADR.



My joy was boundless. I had learnt the true practice of law. I had
learnt to find out the better side of human nature and enter men’s
hearts. I realized that the true function of a lawyer was to unite parties
riven asunder. The lesson was so indelibly burnt into me that a large
part of my time during the 20 years of my practice as a lawyer was
occupied in bringing about private compromises of hundreds of cases.
I lost nothing thereby, not even money, certainly not my soul.

  – MAHATMA GANDHI
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SALE TRANSACTIONS: EFFECT OF  BENAMI PROHIBITION LAW
[with reference to the amendments incorporated by The Benami Transaction

(Prohibition) Amendment Act, 2016]

Namita Dwivedi
Civil Judge Class-I

Khandwa

The general perception about a sale deed is that it bestows absolute
ownership upon the buyer. The same stands corroborated by The Prohibition of
Benami Property Transactions Act, 1988, earlier known as The Benami
Transaction (Prohibition) Act, 1988 (hereinafter referred to as “the Act”), a bare
perusal of which gives the impression that a property purchased in the name of
other shall stand in the name of other irrespective of the source of income.
However, a study of  the same in l ight of  the recent amendment and
pronouncements throws a different shade altogether. It is noteworthy that the
amendments have been incorporated in the Act vide The Benami Transaction
(Prohibition) Amendment Act, 2016 (in short – “the Amendment Act”)  which came
into effect on 1st November, 2016 whereby, a new perspective has also been
created. Section 3 of the Act bars benami trasaction. Howsoever, the provision
has underwent a radical change under the Amendment Act. The same is reiterated
so as to highlight the difference.

Prior to Amendment of 2016, section 3 reads as under :

“3. Prohibition of benami transactions –  (1) No person shall
enter into any benami transaction.

(2) Nothing in sub-section (1) shall apply to the purchase
of property by any person in the name of his wife or
unmarried daughter and it shall be presumed, unless the
contrary is proved, that the said property had been
purchased for the benefit of the wife of the unmarried
daughter.

(3) Whoever enters into any benami transaction shall be
punishable with imprisonment for a term which may extend
to three years or with fine or with both.

(4) Notwithstanding anything contained in the Code of
Criminal Procedure, 1973, an offence under this section
shall be non-cognizable and bailable.”

After Amendment of 2016, section 3 reads as under :

3. Prohibition of benami transactions – (1) No person shall
enter into any benami transaction.
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(2) Whoever enters into any benami transaction shall be
punishable with imprisonment for a term which may extend
to three years or with fine or with both.

(3) Whoever enters into any benami transaction on and
after the date of commencement of the Benami Transactions
(Prohibition) Amendment Act, 2016 (43 of 2016) shall,
notwithstanding anything contained in sub-section (2), be
punishable in accordance with the provisions contained in
Chapter VII.”

It is pertinent to note that, in order to curb the benami transactions, the
legislature has enhanced the punishment of entering into a benami transaction
from 3 years to minimum of 1 year of imprisonment, which may extend to 7 years
and to pay fine which may extend to 25% of the fair market value of the property.
Another dimension which has been added is that even knowingly furnishing
wrong information or document to any authority under the Act is deemed to be
an offence which is punishable with rigorous imprisonment for a term which
shall not be less than 6 months but which may extend to 5 years and shall also
be liable to fine which may extend to 10% of the fair market value of the property
u/s 52 of the Act. The new amended law is much more stringent. The amendment
is a huge add on of 72 sections to the Act which was originally of 9 sections.
This raised a question if the old law should be repealed and new law altogether
must be introduced, it was stated before the parliament whilst clarifying the
intent behind introducing the amendment that if the old Benami Law were to be
repealed, it could have been interpreted as granting immunity to those who
acquired benami properties between 1988 and 2016. It was pressed upon the
point that the legislature continues to be hard on benami transactions per se and
the new law aims to curb it further.

The amended Benami Law contains enhanced penal consequences for
anyone who enters into a benami transaction on and after 1st November, 2016.
The Act does not make mention if the new law shall have retrospective or
prospective impact. This question came up before Hon’ble the Rajasthan High
Court in the case of Niharika Jain & ors. v. Union of India (S.B. Civil Writ Petition
No. 2915 of 2019 decided on 13.05.2019). The Court ruled that the Amendment Act
cannot be applied retrospectively. This judgment reiterates that the amendments
so introduced affect the substantive rights of the parties and hence, must be
applied prospectively. This would mean that benami transactions undertaken
prior to 1st November, 2016 will continue to remain out of the purview of the
enhanced penal consequences introduced vide the Amendment Act and would
continue to be governed by the old Law.

It is pertinent to note that under the amendment, the definition of “Benami
Transactions’’ has underwent a radical change. Benami Transaction has been
defined u/s 2(9) of the Act as a transaction or an arrangement—
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(a) where a property is transferred to, or is held by, a person,
and the consideration for such property has been provided,
or paid by, another person; and

(b) the property is held for the immediate or future benefit,
direct or indirect, of the person who has provided the
consideration.

Certain exceptions have been laid down to the definition and has been
excluded from the purview of what shall constitute a benami transaction. As per
clause (iii) of section 2(9) of the Act, any person being an individual in the name
of his spouse or in the name of any child of such individual and the consideration
for such property has been provided or paid out of the known sources of the
individual. It is pertinent to note that provision of section 4(1) of the Act has
remained unchanged which states that “no suit, claim or action to enforce any
right in respect of any property held benami against the person in whose name
the property is held or against any other person shall lie by or on behalf of a
person claiming it to be the real owner of such property”.

Therefore, it is clear that on one hand there is a prohibition on benami
transactions and that no person shall enter into any benami transaction. However,
sub-section 2 of the Act, prior to amendment, carves an exception to this rule. It
states that the same shall not apply to the purchase of property by any person
in the name of his wife or unmarried daughter. In order to give effect to the
intention mandated by section 3(1) of the Act, a presumption was provided which
states that it shall be presumed, unless the contrary is proved, that the property
had been purchased for the benefit of the wife or the unmarried daughter. The
exception carved by section 3(2) of the Act seemed to have given a liberty that
a property can be purchased by a person in the name of his wife or unmarried
daughter. Although a presumption has been incorporated but the same is a
rebuttable presumption. Similar provision has been provided by the Amendment
Act in the form of exception under section 2(9)(iii) of the Act.

This accrues a possibility wherein the husband claims ownership to the
property purchased in the name of wife or unmarried daughter. The point to
ponder upon is if in light of section 3(2) of the Act, prior to amendment, which
stands incorporated in section 2(9)(iii) of the Act, can an ownership claim sustain
when section 4(1) of the Act, bars any suit, action or claim in respect of any
property held benami against the person in whose name the property is held.

The above situation has been addressed in Nand Kishore Mehra v. Sushila
Mehra, 80 (1999) DLT 670 wherein, it is held that a husband can successfully
claim that the property in the name of his wife is really his and that he is entitled
to recover possession, or base a claim for relief in the capacity of owner. It has
been further explained that it should be proved that at the time of purchase of
the property, his intention was that the property was not for benefit of the wife.
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This proposition has been laid down by Hon’ble the Supreme Court in
G. Mahalingappa v. G.M. Savitha, (2005) 6 SCC 441, wherein the yardstick was
established so as to conclude that the transaction in question was benami in
nature which comprised of factors namely, the plaintiff had paid the purchase
money, the original title deed was with the plaintiff, the plaintiff had mortgaged
the suit property for raising loan to improve the same and he paid the taxes, the
motive was not benefit of the wife or unmarried daughter. Also, the circumstances
surrounding the transaction, relationship of the parties and subsequent conduct
of the plaintiff was held to be important as well. These tests were reiterated in
Thakur Bhim Singh (Dead) by LRs & anr. v. Thakur Kan Singh,  (1980) 3 SCC 72
and Binapani Paul v. Pratima Ghosh, (2007) 6 SCC 100.

At this juncture, it is also important to draw attention to the words “Nothing
in sub-section (1)’’ as mentioned in section 3(2) of the Act prior to amendment.
The intention of the legislature was further pondered upon by the Delhi High
Court in Yogita Dasgupta v. Kaustav Dasgupta, MAT APP (FC) 7/2014, decided on
27.07.2016, which held as under:

‘’The structure of section 3 is such that two categories of
what would otherwise be benami acquisitions are kept out
from its sweep-purchase in the name of wife, and purchase
in the name of unmarried daughter. It would indeed be
anomalous if it were held that Parliament intended that in
case the husband did not prove that the property was for
the benefit of someone not the wife, it would be her’s and
at the same time, also intended that in case he did prove
that it was for someone else’s benefit, he would be unable
to secure a decree as he would be remediless because of
section 4. The correct interpretation would be, in our
opinion that the class of transactions covered by section 3
is treated as a class apart. It is only the inter-se rights of the
disputing parties, which is dependent upon the party
asserting that the acquisition was not for the benefit of the
wife/daughter, proving it to be so.”

The Hon’ble High Court elaborated the issue further by way of an illustration.
It said that, for instance, if a dishonest debtor were to use all or substantial
monies under threat of imminent legal action by the creditors to recover dues,
for the purchase of property in his wife’s name, and the creditor were to prove
that it was not for the benefit of the wife, but to defeat their rights, section 4
cannot be said to bar the relief. In such event, the relief of securing a decree to
recover money, which can be traced to the purchase of property, or an
appropriate decree of cancellation or declaration and sale, would lie. It was held
that, ‘’therefore, in any given case if the party asserts that the purchase was not
for the benefit of the wife or unmarried daughter, it only means that he discharges
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the onus of proof and qualifies for the relief he seeks, because the controlling
part of section 3(2) operates and treats the transaction as not a benami
transaction.’’ This case law discusses the burden of proof and reiterates that
section 4 of the Act cannot be said to bar an ownership claim. Suit by the husband
or father, as the case may be, howsoever, the bruden of proof is stringent and
he has to prove that the property purchased was not for the benefit of wife or
unmarried daughter.

Adding further to the above discusion, the Delhi High Court in Manoj Arora
v. Mamta Arora, 2018 SCC OnLine Del. 10423 has whilst discussing the new
amendment has held that, ‘’as per the suit plaint/averments, in the present case
the existence of the properties in the name of the respondent/defendant/wife
will fall as an exception to the prohibited benami transaction in view of the clause
(iii) of section 2(9)(A) in as much as it is legally permissible for a person to
purchase an immovable property in the name of his spouse from his known
sources, and in which position, the property purchased will not be a benami
property but the property will be of the de jure owner/plaintiff/husband and not of
the de facto owner (in whose name title deeds exist), being the respondent/
defendant/wife in the present case.’’ Consequently, the above case law makes it
clear that a husband can purchase property in the name of his spouse and he
can very well claim ownership but due importance has been given to ‘known
source’ and the burden of proof is to be discharged by the husband.

To put the above discussion, in a nutshell, the amended benami law has
not only introduced stringent penal consequences to curb benami transactions
and also clarified the position by creating exceptions to benami transactions.
Section 2(9)(A) (iii) of the Act makes it abundantly clear that a property purchased
in the name of wife or an unmarried daughter for her benefit, would be excluded
from the purview of benami transactions. The amendments to the Act has further
added a new dimension of ‘known source’ apart from the point of benefit which
is to be proved by the person claiming ownership. Consequently, it can be inferred
that a person who has executed a sale deed in the name of his wife or unmarried
daughter can claim ownership if he proves that he provided the consideration
that is he establishes a known source of income and that the same was not
executed for the benefit of wife or unmarried daughter. Hence, the Act has in a
way carved an exception to the general perception that sale deed bestows
absolute ownership on the purchaser.


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LAW RELATING TO ADMISSIBILITY OF ELECTRONIC RECORDS
[with reference to Arjun Panditrao Khotkar, (2020) 7 SCC 1]

Yashpal Singh
Deputy Director

MPSJA

BACKGROUND

Law relating to admissibility of electronic records has been the most talked
about topic in past two decades. However, unlike other streams of law, this subject
had not been static and has swung from one extreme to the other in the past 15
years.

In State (NCT of Delhi) v. Navjot Sandhu, (2005) 11 SCC 600 our Apex Court
held that:

“Irrespective of the compliance with the requirements of Section 65-B,
which is a provision dealing with admissibility of electronic records,
there is no bar to adducing secondary evidence under the other
provisions of the Evidence Act, namely, Sections 63 and 65. It may be
that the certificate containing the details in sub-section (4) of Section
65-B is not filed in the instant case, but that does not mean that
secondary evidence cannot be given even if the law permits such
evidence to be given in the circumstances mentioned in the relevant
provisions, namely, Sections 63 and 65.”

This remained law for a period of 9 years, when a three Judges Bench of
the Apex Court in Anvar P.V. v. P.K. Basheer, (2014) 10 SCC 473 overruled Navjot
Sandhu (supra) and held that:

“The evidence relating to electronic record, as noted hereinbefore, being
a special provision, the general law on secondary evidence under Section
63 read with Section 65 of the Evidence Act shall yield to the same.
Generalia specialibus non derogant, special law will always prevail over the
general law. It appears, the court omitted to take note of Sections 59 and
65-A dealing with the admissibility of electronic record. Sections 63 and
65 have no application in the case of secondary evidence by way of
electronic record; the same is wholly governed by Sections 65-A and 65-
B. To that extent, the statement of law on admissibility of secondary
evidence pertaining to electronic record, as stated by this Court in Navjot
Sandhu case (supra), does not lay down the correct legal position. It
requires to be overruled and we do so. An electronic record by way of
secondary evidence shall not be admitted in evidence unless the
requirements under Section 65-B are satisfied. Thus, in the case of CD,
VCD, chip, etc., the same shall be accompanied by the certificate in
terms of Section 65-B obtained at the time of taking the document, without
which, the secondary evidence pertaining to that electronic record, is
inadmissible.”
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Very next year, another Three Judge Bench of Apex Court without taking
into consideration the mandate of Anvar P.V. (supra) in Tomaso Bruno v. State of
U.P., (2015) 7 SCC 178 again took a discordant view and held that:

“The computer generated electronic records in evidence are
admissible at a trial if proved in the manner specified by Section
65-B of the Evidence Act. Sub-section (1) of Section 65-B makes
admissible as a document, paper printout of electronic records
stored in optical or magnetic media produced by a computer
subject to the fulfilment of the conditions specified in sub-section
(2) of Section 65-B. Secondary evidence of contents of document
can also be led under Section 65 of the Evidence Act.”

Again in 2018, a Division Bench of the Apex Court in Shafhi Mohammad v.
State of Himachal Pradesh, (2018) 2 SCC 801 while interpreting the law laid down
in Anvar P.V. (supra) held that –

“The applicability of procedural requirement under Section 65-B(4)
of the Evidence Act of furnishing certificate is to be applied only when
such electronic evidence is produced by a person who is in a position
to produce such certificate being in control of the said device and not
of the opposite party. In a case where electronic evidence is produced
by a party who is not in possession of a device, applicability of Sections
63 and 65 of the Evidence Act cannot be held to be excluded. In such
case, procedure under the said sections can certainly be invoked. If
this is not so permitted, it will be denial of justice to the person who is
in possession of authentic evidence/witness but on account of manner
of proving, such document is kept out of consideration by the court in
the absence of certificate under Section 65-B(4) of the Evidence Act,
which party producing cannot possibly secure. Thus, requirement of
certificate under Section 65- B(4) is not always mandatory.

Accordingly, we clarify the legal position on the subject on the
admissibility of the electronic evidence, especially by a party who is
not in possession of device from which the document is produced.
Such party cannot be required to produce certificate under Section
65-B(4) of the Evidence Act. The applicability of requirement of
certificate being procedural can be relaxed by the court wherever
interest of justice so justifies.”

Thus, this subject has seen diagonally opposite views of interpretation
and deviation from the settled law making the task of Bar and Bench tedious.

REFERENCE

Considering the deviation of law and mutually conflicting judgments of the
Apex Court, a Division Bench in Arjun Panditrao Khotkar v. Kailash Kushanrao
Gorantyal, (2020) 3 SCC 216 referred the correctness of the judgment in Shafhi
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Mohammad (supra) to a larger bench of three Hon’ble Judges of the Apex Court.
The reference was made in the following words:

“We are of the considered opinion that in view of Anvar P.V. (supra),
the pronouncement of this Court in Shafhi Mohammad (supra) needs
reconsideration. With the passage of time, reliance on electronic records
during investigation is bound to increase. The law therefore needs to
be laid down in this regard with certainty. We, therefore, consider it
appropriate to refer this matter to a larger Bench. Needless to say
that there is an element of urgency in the matter.”

ANSWER TO THE REFERENCE

After discussing the legal provisions and precedents on the subject and
after thorough analysis of law, the reference has been answered by Apex Court
in Arjun Panditrao Khotkar v. Kailash Kushanrao Gorantyal, (2020) 7 SCC 1 in
following terms –

“(a) Anvar P.V. (supra), as clarified by us hereinabove, is the law
declared by this Court on Section 65-B of the Evidence Act. The
judgment in Tomaso Bruno (supra), being per incuriam, does not lay
down the law correctly. Also, the judgment in Shafhi Mohammad (supra)
and the judgment dated 03.04.2018 in Shafhi Mohammad v. State of
H.P., (2018) 5 SCC 311, do not lay down the law correctly and are
therefore overruled.

(b) The clarification referred to above is that the required certificate
under Section 65-B(4) is unnecessary if the original document itself
is produced. This can be done by the owner of a laptop, computer,
computer tablet or even a mobile phone, by stepping into the witness
box and proving that the concerned device, on which the original
information is first stored, is owned and/or operated by him. In cases
where the “computer” happens to be a part of a “computer system” or
“computer network” and it becomes impossible to physically bring such
system or network to the Court, then the only means of providing
information contained in such electronic record can be in accordance
with Section 65-B(1), together with the requisite certificate under
Section 65-B(4). The last sentence in Anvar P.V. (supra) which reads
as “…if an electronic record as such is used as primary evidence
under Section 62 of the Evidence Act…” is thus clarified; it is to be
read without the words “under Section 62 of the Evidence Act,…” With
this clarification, the law stated in paragraph 24 of Anvar P.V. (supra)
does not need to be revisited.

(c) The general directions issued in paragraph 62 shall hereafter be
followed by courts that deal with electronic evidence, to ensure their
preservation, and production of certificate at the appropriate stage.
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These directions shall apply in all proceedings, till rules and directions
under Section 67C of the Information Technology Act and data
retention conditions are formulated for compliance by telecom and
internet service providers.

The general directions issued in paragraph 62 are as follows :

“62. To obviate this, general directions are issued to cellular
companies and internet service providers to maintain CDRs and
other relevant records for the concerned period (in tune with
Section 39 of the Evidence Act) in a segregated and secure
manner if a particular CDR or other record is seized during
investigation in the said period. Concerned parties can then
summon such records at the stage of defence evidence, or in
the event such data is required to cross-examine a particular
witness. This direction shall be applied, in criminal trials, till
appropriate directions are issued under relevant terms of the
applicable licenses, or under Section 67C of the Information
Technology Act, which reads as follows:

67C. Preservation and retention of information by
intermediaries.–

(1) Intermediary shall preserve and retain such information as
may be specified for such duration and in such manner and format
as the Central Government may prescribe.

(2) any intermediary who intentionally or knowingly contravenes
the provisions of sub-section (1) shall be punished with an
imprisonment for a term which may extend to three years and
also be liable to fine.”

(d) Appropriate rules and directions should be framed in exercise of
the Information Technology Act, by exercising powers such as in
Section 67C, and also framing suitable rules for the retention of data
involved in trial of offences, their segregation, rules of chain of custody,
stamping and record maintenance, for the entire duration of trials
and appeals, and also in regard to preservation of the meta data to
avoid corruption. Likewise, appropriate rules for preservation, retrieval
and production of electronic record, should be framed as indicated
earlier, after considering the report of the Committee constituted by
the Chief Justice’s Conference in April, 2016.

DISCUSSION AND REASONS

(1) Original electronic record

It has been reiterated after relying upon Anvar P.V. (supra) that requisite
certificate under Section 65-B(4) of the Evidence Act is unnecessary if the original
document itself is produced before the Court. However, paragraph 24 of Anvar
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P.V. (supra) which reads as “…if an electronic record as such is used as primary
evidence under Section 62 of the Evidence Act…” has been clarified to read without
the words “under Section 62 of the Evidence Act.”

The reason assigned is that the non-obstante clause in sub-section (1)
makes it clear that when it comes to information contained in an electronic record,
admissibility and proof thereof must follow the drill of Section 65-B, which is a
special provision in this behalf – Sections 62 to 65 being irrelevant for this
purpose. It is further held that Section 65-B(1) clearly differentiates between
the “original” document which would be the original “electronic record” contained
in the “computer” in which the original information is first stored – and the
computer output containing such information, which then may be treated as
evidence of the contents of the “original” document. All this necessarily shows
that Section 65-B differentiates between the original information contained in
the “computer” itself and copies made therefrom – the former being primary
evidence, and the latter being secondary evidence.

(2) Output of electronic record

It has also been reiterated after relying upon Anvar P.V. (supra) that a written
certificate u/s 65-B(4) is sine qua non for admissibility of output of an electronic
record, i.e. secondary evidence.

(3) Legality of Shafhi Mohammad (supra)

It has been held in paragraphs 41 to 44 that all the previous judgments
relied upon in Shafhi Mohammad (supra) were not related to the interpretation
of Section 65-B of the Evidence Act. Moreover, it has been held that the decision
in Shafhi Mohammad (supra) after relying upon Tomaso Bruno (supra) is directly
contrary as to what was stated by three Judge Bench in Anvar P.V. (supra).

After thorough discussion, Shafhi Mohammad (supra) has been overruled
and Tomaso Bruno (supra) has been held to be per incuriam.

(4) Party relying upon an output of electronic record is not possession
or control of relevant electronic device

The judgment of Division Bench of Apex Court in Shafhi Mohammad (supra)
had actually remedied an event where party relying upon an output of electronic
record was not in actual physical possession or control of the device from which
the output of electronic record was reproduced.

This question has been duly addressed in this judgment also. After
considering the effect of Section 165 of the Evidence Act, Order XVI of the CPC
and Section 91 r/w/s 349 of the CrPC, it has been held that an application can
always be made to civil and criminal Courts seeking direction for production of
certificate from the requisite person and Courts have ample power to direct
such person to produce the certificate.
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(5) Event of impossibility

The Apex Court has further considered the remotest event where a person
directed to produce certificate u/s 65-B may choose to refuse the production
thereof. In such case relying upon the two Latin maxims lex non cogit ad impossibilia
(the law does not demand the impossible) and impotentia excusat legem (when
there is disability that makes it impossible to obey the law, the alleged
disobedience of the law is excused), it has been held that where the applicant
having done everything possible to obtain the necessary certificates which is to
be given by a third party over whom applicant has no control, the requirement
of certificate u/s 65-B of the Evidence Act must be relieved.

Therefore, although Shafhi Mohammad (supra) has been overruled, yet in
the event of impossibility to procure certificate where the person relying upon
an output of electronic record has done everything possible to obtain the
certificate, Courts must relieve such person from the obligation of producing
certificate and admit the output without such certificate.

It is apposite to reproduce paras 50 and 55 of the judgment to understand
the true import of law which are as follows:

“50. However, a caveat must be entered here. The facts of the present
case show that despite all efforts made by the Respondents, both
through the High Court and otherwise, to get the requisite certificate
under Section 65-B(4) of the Evidence Act from the authorities
concerned, yet the authorities concerned willfully refused, on some
pretext or the other, to give such certificate. In a fact-circumstance
where the requisite certificate has been applied for from the person
or the authority concerned, and the person or authority either refuses
to give such certificate, or does not reply to such demand, the party
asking for such certificate can apply to the Court for its production
under the provisions aforementioned of the Evidence Act, CPC or
CrPC. Once such application is made to the Court, and the Court
then orders or directs that the requisite certificate be produced by a
person to whom it sends a summons to produce such certificate, the
party asking for the certificate has done all that he can possibly do to
obtain the requisite certificate. Two Latin maxims become important
at this stage. The first is lex non cogit ad impossibilia i.e. the law does
not demand the impossible, and impotentia excusat legem i.e. when there
is a disability that makes it impossible to obey the law, the alleged
disobedience of the law is excused.

55. On an application of the aforesaid maxims to the present case, it
is clear that though Section 65-B(4) is mandatory, yet, on the facts of
this case, the Respondents, having done everything possible to obtain
the necessary certificate, which was to be given by a third-party over
whom the Respondents had no control, must be relieved of the
mandatory obligation contained in the said sub-section.”
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(6) Stage at which certificate u/s 65-B is required

The Court also considered the question as to the stage at which such
certificate is required. It is held that Section 65-B does not speak of the stage at
which such certificate must be furnished to the Court. In Anvar P.V. (supra), it
was observed that such certificate must accompany the electronic record when
the same is produced in evidence. But this can be followed only in cases where
such certificate could be procured by the person seeking to rely upon an
electronic record. However, in cases where either a defective certificate is given,
or in cases where such certificate has been demanded and is not given by the
concerned person, the Judge conducting the trial must summon the person/
persons referred to in Section 65-B(4) of the Evidence Act, and require that
such certificate be given by such person/persons. This, the trial Judge ought to
do when the electronic record is produced in evidence before him without the
requisite certificate in the circumstances aforementioned. This is, of course,
subject to discretion being exercised in civil cases in accordance with law, and
in accordance with the requirements of justice on the facts of each case. When
it comes to criminal trials, it is important to keep in mind the general principle
that the accused must be supplied with all documents that the prosecution seeks
to rely upon before commencement of the trial, under the relevant sections of
CrPC. The Apex Court also relied upon a Division Bench judgment in State of
Karnataka v. M.R. Hiremath, (2019) 7 SCC 515 wherein it was observed that the
need for production of such certificate would arise when the electronic record is
sought to be produced in evidence at trial.

The Court further went on to hold that in criminal cases, the appropriate
stage for production of certificate is the filing of charge-sheet as accused is
required to be provided with copies of all the documents relying upon by the
prosecution. However, the trial Courts have been directed to exercise the powers
u/s 91 and 311 of CrPC and Section 165 of the Evidence Act for procuring the
certificate at a later point of time, provided the accused is not seriously
prejudiced. In case, accused desires to produce the certificate in his defence,
he may be allowed to do so during his defence at the discretion of Courts.

The Court also upheld the judgments of Rajasthan and Delhi High Court in
Paras Jain v. State of Rajasthan, 2015 SCC Online Raj 8331 and Kundan Singh v.
State, 2015 SCC Online Del 13647, respectively. In both these judgments, it was
held that certificate u/s 65-B need not be contemporaneous to the output of
electronic record and may be produced at later stage also.

It is finally held that :

“64. ….. So long as the hearing in a trial is not yet over, the requisite
certificate can be directed to be produced by the learned Judge at
any stage, so that information contained in electronic record form
can then be admitted, and relied upon in evidence.”
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(7) Statement in certificate

Section 65-B(4) of the Evidence Act provides that it shall be sufficient for a
matter in the certificate if it is stated “to the best of knowledge and belief” of the
person stating it.

The Court considered the word “and” between ‘knowledge’ and ‘belief’ in
Section 65-B(4) and held that since the certificate may be produced long after
the reproduction of electronic record by a computer, it would be sufficient if
word “and” is replaced by “or” as a person cannot testify to the best of knowledge
and belief at the same time.

(8) Oral evidence in lieu of certificate

It has been reiterated after relying upon Anvar P.V. (supra) that the certificate
required u/s 65-B is a condition precedent to the admissibility of output of an
electronic record. Oral evidence in place of such certificate cannot be given.
Thereafter, the judgment of Madras High Court in K. Ramajyam @ Appu v. Inspector
of Police, 2016 CrLJ 1542 has been overruled to that extent it permitted oral
testimony of the person who was in-charge of the relevant computer device in
place of such certificate.

(9) Preservation and retention of original data

The question as to the loss of original information contained in a computer
device and impossibility of securing a certificate at later stage due to unverifiable
data has also been considered by the Apex Court. General directions have
been issued to all the cellular companies and internet services providers to
maintain CDRs (Call Data Records) and other relevant records in a segregated
and secured manner when a particular CDR or other record is seized during
investigation. It is further been held that these directions shall be applicable till
appropriate directions are issued by the Central Government u/s 67C of the
Information Technology Act.

Now a question arises whether private individuals are also required to retain
the original electronic record if output of such information is seized during investigation
of a criminal offence. For example, CCTV footage of camera installed in a shop.
Answer to this question may be given in negative terms as the general directions
issued by the Apex Court for preservation of original electronic record have been
made in light of Section 67C of the IT Act which provides for preservation and
retention of electronic record by intermediaries only. Who is an intermediary is
defined u/s 2(1)(w) of the IT Act which is as under:

“2(1)(w) intermediary, with respect to any particular electronic records,
means any person who on behalf of another person receives, stores
or transmits that record or provides any service with respect to that
record and includes telecom service providers, network service
providers, internet service providers, web-hosting service providers,
search engines, online payment sites, online-auction sites, online-
market places and cyber cafes;”
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A bare reading of this provision makes it clear that the term ‘intermediary’
does not include private individuals. Therefore, original electronic records are
not required to be preserved by private individuals even if output thereof is
seized during investigation of a criminal offence.

CONCLUSION

In the light of this judgment, law relating to admissibility of electronic records
may be summarized as under :-

(1) Where original electronic record is produced in Court, it is admissible
without any certificate u/s 65-B(4) of the Evidence Act.

(2) Every output of electronic record is admissible in evidence without
production or proof of original, provided it is supported by a certificate as
contemplated u/s 65-B(4) of a competent person.

(3) It would be sufficient if such certificate is stated to the best of knowledge
“or” belief of the person issuing the certificate.

(4) Oral evidence in lieu of such certificate is not admissible.

(5) Appropriate stage for production of certificate in criminal cases is the stage
of filing of charge-sheet. Similarly, in civil cases, such certificate must be
produced at the time of presentation of plaint or written statement, as the
case may be, subject of course, to the provisions of Order VII Rule 14 and
Order VIII Rule 1A CPC.

(6) A party who is not in possession or control of the electronic device from
which output of electronic record is reproduced may apply to the Court
seeking directions for production of the certificate from requisite person.

(7) Court may, at its discretion, allow such an application of a party and direct
the person concerned to produce such certificate. Such powers are vested
in every civil and criminal Court by virtue of Sections 91 and 311 of CrPC,
Order XVI CPC and Section 165 of the Evidence Act.

(8) Where a party has done everything possible to obtain the necessary
certificate from a third party over whom he has no control, including through
Court, then he may be relieved of the requirement to produce certificate.
Such output of electronic record would be admissible without certificate
u/s 65-B(4).

(9) All the intermediaries shall maintain the original electronic records where its
output is seized during investigation in a segregated and secured manner.

(10) Private individuals are not required to preserve the original electronic record.


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DETERMINATION OF COMPENSATION AGAINST
MEDICAL EXPENSES

Jayant Sharma
Faculty (Jr), MPSJA

The compensation or the damages in respect of personal injuries are
required to be broadly classified into two classes; one is pecuniary and another
is non-pecuniary. The heads under non-pecuniary damages are pain and
suffering, loss of amenities of life and loss of expectation of life. The pecuniary
damages are where the actual amount is expended by the claimant. The medical
expenses would fall under this class i.e., pecuniary loss sustained by the injured
person. The claimants are entitled to recover all the expenses reasonably
incurred in the treatment of their injuries. This includes fees for medical advice
and for surgical operations, the cost of treatment and care in a hospital or nursing
home and the cost of surgical appliances and of drugs and other prescriptions.
Presumably, the cost of a leave for convalescence is also admissible, if the
leave is reasonably taken, on medical advice, as part of the treatment. Fresh
air and good food can be curative factors just as much as medicine. When
considering whether an item should be set off, it helps to go back to basic
principles. Damages for financial loss are assessed so as to give compensation
for the actual loss in money which the claimant has sustained or will sustain.

At the time of determination of the compensation under the head of medical
expenses this situation often arises before the Tribunal that whether the medical
expenses incurred by the injured, who has taken a Mediclaim Policy can seek
reimbursement of the medical expenses expended by him both under the
Mediclaim Policy as well as the amount, which is claimed u/s 166 of the Motor
Vehicles Act. In such cases, Insurance Companies submit that if the claimants
are permitted to claim compensation under the head of medical expenses both
under the Mediclaim Policy as well as the Motor Vehicles Act, it would amount to
double payment and unjust enrichment. Rival contention is that claimants are
entitled to claim compensation both under the Mediclaim Policy as well as under
the Motor Vehicles Act.

In the case of Kashiram Mathur and ors. v. Sardar Rajendra Singh and anr.,
1983 ACJ 152 (F.B.), the Madhya Pradesh High Court has opined that there shall
not be any deductions in respect of the amount, which is received under the (1)
Life Insurance Policy (2) Provident Fund; (3) Family Pension; (4) Gratuity. The
Madhya Pradesh High Court was of the view that the amount, which is receivable
by the claimants under the Life Insurance Policy, cannot be deducted for the
reason that the said amount of Insurance is under a contract and for which
deceased had paid premiums. The receipt of such amount is not deductible
from the damages payable to them. The deceased had not insured himself and
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paid premiums all the years during his lifetime for the benefit of the tort-feaser.
This sum represents his thrift for his own benefit and for the benefit of his family.
Thus, the tort-feaser could not seek advantage out of this receipt.

With reference to the deductions under the Mediclaim, in Madhya Pradesh
State Road Transport Corporation v. Priyank, 2000 ACJ 701, placing reliance on the
Kashiram Mathur (supra), the Madhya Pradesh High Court has observed that
the amount received by the insured under the Mediclaim Policy is not deductible
inasmuch as the claimant has received these amounts under the contract of
insurance for which he had paid premium. But in Helen C. Rebello v. Maharashtra
State Road Transport Corporation, 1999 ACJ 10 (SC), Hon’ble the Apex Court has
observed that:

“Thus, it would not include that which claimant receives on
account of other forms of death, which he would have
received even apart from accidental death. Thus, such
pecuniary advantage would have no correlation to the
accidental death for which compensation is computed. Any
amount received or receivable not only on account of the
accidental death but that would have come to the claimant
even otherwise, could not be construed to be the ‘pecuniary
advantage’, liable for deduction. However, where the
employer insures his employee, as against injury or death
arising out of an accident, any amount received (sic) out of
such insurance on the happening of such incidence may
be an amount liable for deduction. However, our legislature
has taken note of such contingency, through the proviso of
Section 95. Under it, the liability of the insurer is excluded
in respect of injury or death, arising out of (sic and) in the
course of employment of an employee.”

In United India Insurance Co. Ltd. v. Patricia Jean Mahajan, (2002) 2 SCC 281,
wherein Hon’ble the Supreme Court has placed reliance on a decision in the
matter of Hodgson v. Trapp, 1988 (3) All ER 870, wherein it was observed as
under:

“... the basic rule is that it is the net consequential loss and
expense which the Court must measure, if, in consequence
of the injuries sustained, the plaintiff has enjoyed receipts
to which he would not otherwise have been entitled, prima
facie, those receipts are to be set against the aggregate of
the plaintiffs losses and expenses in arriving at the measure
of his damages. All this is elementary and has been said
over and over again. To this basic rule there are, of course,
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certain well established, though not always precisely defined
and delineated, exceptions. But the Courts are, I think,
sometimes in danger, in seeking to explore the rationale of
the exceptions, of forgetting that they are exceptions. It is
the rule which is fundamental and axiomatic and exceptions
to it which are only to be admitted on grounds which clearly
justify their treatment as such.”

In Jitendra v. Rahul, 2008 (5) MPHT 336, the Madhya Pradesh High Court
following the judgment of the Hon’ble Supreme Court in the case of Patricia Jean
Mahajan (supra) and Hodgson (supra) held that this position of law was not
existing before the Hon’ble Division Bench while delivering the judgment in the
matter of Priyank (supra). No doubt the amount of medical expenses has been
received by the appellant under an agreement of insurance for which appellant
has paid the premium. This amount of medical expenses is otherwise not available
to the appellant. In the circumstances appellant is at the most entitled for the
amount of premium which was paid by the appellant for Mediclaim Policy.

In Udam Singh Sethi v. Tamal Das and ors., MACA No. 369/2006 decided on
26.10.2009, High Court of Delhi has observed that the claimant would not be
entitled to the medical expenditure which has been reimbursed to him under the
Mediclaim Policy. In Binup Kumar R. v. Prabhakar H.G. and anr., 2010 ACJ 2742,
High Court of Karnataka has observed that the claimants cannot get the benefit
both under the Mediclaim Policy as well as under the Act. The analogy was also
drawn that in the case of a Government Servant inasmuch as whatever the
amount a Government Servant gets reimbursed from his employer, the said
amount will be deducted from out of the total amount arrived at by the Tribunal
and the balance will have to be paid to him. On the same lines, whatever the
amount the claimant gets from any scheme like Mediclaim etc., the said amount
will have to be deducted from the actual amount payable to the claimant. Division
Bench of High Court of Karnataka in APSRTC, rep. by its M.D., Central Office v.
Sri Rathnakar, ILR 2014 KAR 6083, has observed that in a claim under the Motor
Vehicles Act, the claimant is entitled for medical expenses, however, the very
same amount cannot be awarded twice, since the same would amount to a
pecuniary benefit. If not, claimants would receive a double payment under the
same head. Hence, the claimant having received the reimbursement towards
medical expenses is not entitled to claim the same amount under the Motor
Vehicles Act. In National Insurance Company Ltd. v. Akber Badsha and ors., MACA.
No. 1623 of 2013 decided on 08.09.2015, High Court of Kerala has observed that if
the amount, which is received by the claimant under the Mediclaim Policy falls
short of the actual expenses expended by him, it is always open for him to claim
the difference of amount spent from the Tribunal. But, however he cannot claim
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compensation under both the Mediclaim Policy as well as the claim petition filed
under the Motor Vehicles Act.

From the above discussion, it is clear that the deductions are admissible
from the amount of compensation in case the claimant receives the benefit as a
consequence of injuries sustained, which otherwise he would not have been
entitled to. A Mediclaim Policy, which is valid for a particular period and on expiry
of period, automatically the policy lapses and any amount received out of such
insurance, is liable to be deducted. Further, the said policy covers only for a
specific purpose, namely, reimbursing the amount spent by the victim towards
his medical treatment. Once the amount is reimbursed, the claimant is not entitled
to get the same under the name of compensation because it would amount to
double compensation.

CONCLUSION:

 The amount expended by the claimant for the medical expenses is classified
as a pecuniary loss which means that the actual amount expended by the
claimant for treatment. If the said amount has been paid by the insurer
under the Mediclaim Policy, the claimant is not entitled to get the same
under the name of compensation because it would amount to double
compensation.

 If the amount, which is received by the claimant under the Mediclaim Policy
falls short of the actual expenses expended by him, it is always open for
him to claim the difference of amount spent from the Tribunal.

 If the amount received under the Mediclaim Policy is higher than what is
determined by the Tribunal, then no compensation under the head of
medical expenses can be awarded by the Tribunal.

 The amount of medical expenses is received by the claimant under an
agreement of insurance for which he has paid the premium. In such
circumstances claimant is entitled for the amount of premium which was
paid by him for Mediclaim Policy.

 In the case of a Government Servant inasmuch as whatever the amount a
Government Servant gets reimbursed from his employer, the said amount
will be deducted from out of the total amount arrived at by the Tribunal and
the balance will have to be paid to him.


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vfrfjDr iz/kku U;k;k/kh'k
dqVqEc U;k;ky;] Hkksiky

fgUnw fookg vf/kfu;e] 1955 ¼la{ksi esa& ^^vf/kfu;e**½ esa fookg&foPNsn ds vk/kkjksa dks
micaf/kr fd;k x;k gSA fof/k dh ea'kk ;g gS fd lkekU; :Ik ls fookg dk fo?kVu u gks vkSj ;Fkk
laHko fookg dks cpk, j[kk tk ldsA ;gh dkj.k gS fd ifr&iRuh ds e/; fookg&foPNsn ls iwoZ
esy&feyki dh dk;Zokgh dks vfuok;Z cuk;k x;k gSA

vf/kfu;e dh /kkjk 13&[k ikjLifjd lEefr ls fookg&foPNsn ds laca/k esa izko/kku djrh
gSA ftlds vuqlkj fookg ds fo?kVu ds fy, nksuksa i{kdkj ikjLifjd lEefr ls vkosnu izLrqr djrs
gSa tcfd os ,d o"kZ ;k mlls vf/kd le; ls vyx&vyx jg jgs gSa vkSj og ,d lkFk ugha jg
ldrs gSa rFkk os bl ckr ds fy, ijLij lEer gks x, gSa fd fookg dk fo?kVu dj fn;k tkuk
pkfg,A ikjLifjd lEefr ls fookg&foPNsn dk vkosnu izLrqr fd, tkus dh rkjh[k ls N% ekg
ds i'pkr~ vkSj ml rkjh[k ds vBkjg ekg ds iwoZ ;fn ;kfpdk okil ugha yh xbZ gS U;k;ky;
i{kdkjksa dks lquus ds i'pkr~ vkSj ,slh tkap djus ds i'pkr~ tks og Bhd le>s] viuk ;g
lek/kku dj ysus ij fd fookg vuq"Bkfir gqvk gS vkSj vkosnu esa fd, x, izdFku lgh gSa]
ikjLifjd lEefr ds vk/kkj ij fookg&foPNsn dh fMØh ikfjr djsxkA mDr izko/kku esa fuEu ckrsa
egRoiw.kZ gSa&

 i{kdkj ,d o"kZ ls vf/kd le; ls vyx jg jgs gSa]

 os lkFk&lkFk ugha jg ldrs gSa]

 os bl ckr ds fy, lEer gSa fd fookg fo?kVu dj nsuk pkfg;s]

 ;kfpdk izLrqfr dh rkjh[k ls N% ekg i'pkr~ o vBkjg ekg ls iwoZ fdlh i{kdkj us ;kfpdk
okil ugha yh gSA

;kfpdk izLrqr fd, tkus dh rkjh[k ls de ls de N% ekg i'pkr~ dh vof/k dh izrh{kk fd,
tkus dk mís'; gh ;g nf'kZr djrk gS fd fo/kkf;dk dh ea'kk vUr rd ;g iz;kl djuk gS fd
i{kdkjksa ds e/; fookg&foPNsn ds vykok dksbZ fodYi ;fn 'ks"k jg x;k gS] rc mu ifjfLFkfr;ksa
esa fookg&foPNsn u gksA

/kkjk 13&[k ds ekeys esa lcls vf/kd egRoiw.kZ rRo N% ekg dh vof/k (cooling period)

gSA U;k;ky; ds le{k izk;% ;g iz'u mRiUu gksrk gS fd D;k vkilh lEefr ls fookg&foPNsg gsrq
izLrqr ;kfpdk dks bldh izLrqfr ds N% ekg ds iwoZ fujkÑr dj fookg foPNsn dh fMØh nh tk
ldrh gS vFkok ugha\ /kkjk 13&[k¼2½ esa izko/kku gS fd & ̂ ^mi/kkjk ¼1½ esa fufnZ"V ;kfpdk ds izLrqr
fd;s tkus dh rkjh[k ls N% ekl ds i'pkr~ vkSj ml frfFk ls vBkjg ekl ds Hkhrj nksuksa i{kdkjksa
}kjk Loizsj.kk ij] ;fn bl nkSjku ;kfpdk okil ugha ys yh xbZ gks rks] --- fMØh ikfjr djsxk---**A
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o"kZ 1993 ls 2018 ds nkSjku vusd izdj.kksa esa i{kdkj dbZ o"kks± ls vyx&vyx fuokl dj
jgs FksA muds chp dbZ ekeys yfEcr FksA i{kdkjksa }kjk ekuuh; mPpre U;k;ky; ds le{k yfEcr
dk;Zokfg;ksa esa ehfM,'ku dk;Zokfg;ksa esa ;k vU;Fkk jkthukek izLrqr fd;k x;kA i{kdkjksa ds
e/; yfEcr leLr fooknksa dks fujkÑr djus dh nf̀"V ls ekeys dh ifjfLFkfr;ksa esa ekuuh; mPpre
U;k;ky; us iw.kZ U;k; djus ds fy, N% ekg dh le;kof/k ds iwoZ gh vkilh lEefr ls
fookg&foPNsn dh ;kfpdk dks Lohdkj djrs gq, fookg&foPNsn dh lgk;rk iznku dhA dqN vU;
ekeyksa esa ekuuh; mPpre U;k;ky; us lafo/kku ds vuqPNsn 142 ds varxZr Hkh N% ekg dh
le;kof/k esa NwV iznku djrs gq, fookg&foPNsn dh lgk;rk iznku dh gSA paædyk esuu ,oa
vU; fo- fofiu esuu ,oa vU;] ¼1993½ 2 ,llhlh 6] v'kksd gqjkZ fo- :ik fcfiu] 1997
,vkbZvkj ,llhMCyw 1314] la/;k ,e- [kUMsyoky fo- eukst ds- [kUMsyoky] ¼1998½ 8
,llhlh 369] nfoUnj flag u:yk fo- ehuk{kh ukafx;k] ,vkbZvkj 2012 ,llh 2890]
fuf[ky dqekj fo- :ikyh dqekj] ,vkbZvkj 2016 ,llh 2163] vfnfr okMsjk fo- foosd
dqekj okMsjk] ,vkbZvkj 2016 ,llh 3840] ch-,- okuh fo- ;wfu;u vkQ bafM;k] ,vkbZvkj
2016 ,llh ¼lIyhesaV½ 253] gjftanj flag fo- jktiky] ,vkbZvkj 2018 ,llh ¼lIyhesaV½
124] dwdh johUæzu fo- lh- lksek;k enIik] ,vkbZvkj 2018 ,llh ¼lIyhesaV½ 154] lfpu
nhukukFk /kwjh fo- Lusgk lfpu /kwjh] ,vkbZvkj 2018 ,llh ¼lIyhesaV½ 1189] Lusgk ikjh[k
fo- efur dqekj] ,vkbZvkj 2018 ,llh 575A

tgka rd /kkjk 13&[k esa N% ekg dh le;kof/k dk izko/kku funs'kkRed (directory) vFkok
vkKkid (mandatory) izÑfr ds gksus dk iz'u gS U;k;n"̀Vkar vejnhi fo- gjohu dkSj]
,vkbZvkj 2017 ,llh 4417 esa dgk x;k gS fd /kkjk 13&[k ds izko/kku funs'kkRed gSaA vU;
U;k;ǹ"Vkar ;Fkk MkW- /kju xkjfl;k fo- ,u- eulw] ,vkbZvkj 1988 xqtjkr 159] T;ksfr tSu
fo- ftus'k tSu] 2004 ¼4½ ,eih,yts 542] vukfedk JhokLro fo- foosd JhokLro] 2007
¼4½ ,eih,pVh 374] ,oa vi.kkZ xks;y fo- jkds'k xks;y] ,vkbZvkj 2009 ,llh 1836 esa Hkh
,slk gh vfHker fn;k x;k gSA U;k;ky; }kjk vkilh lgefr ls fookg foPNsn dh fMØh ;kfpdk
izLrqfr ds i'pkr~ N% ekg dh vof/k iw.kZ gksus ds iwoZ Hkh nh tk ldrh gSA ijarq U;k;n"̀Vkar vfuy
dqekj tSu fo- ek;k tSu] ,vkbZvkj 2010 ,llh 229 esa ekuuh; mPpre U;k;ky; dh nks
U;k;ewfrZx.k dh ihB us izfrikfnr fd;k gS fd flfoy U;k;ky; vkSj mPp U;k;ky; vf/kfu;e
ds lqlaxr izko/kku ds v/khu fofgr vof/k ds iwoZ ;k ,sls vk/kkj ij tks /kkjk 13 ,oa 13&[k esa
micaf/kr ugha gS] vkns'k ikfjr ugha dj ldrs gSaA Åij of.kZr U;k;n"̀Vkarksa ds izdk'k esa ;g
izfriknuk fdafpr nqfo/kk iSnk djrh gSA ekuuh; e/;izns'k mPp U;k;ky; dh [k.MihB us fn'kk
dq'kokgk fo- fjrqjkt flag] ,vkbZvkj 2019 e/;izns'k 217 esa ekuuh; mPpre U;k;ky; dh
rhu U;k;ewfrZx.k dh ihB ds uohu dksgyh fo- uhyw dksgyh] ,vkbZvkj 2006 ,llh 1675 ds
fu.kZ; ds izdk'k esa fof/kd fLFkfr Li"V djrs gq, vfHker fn;k gS fd vfuy dqekj tSu ¼iwoksZDr½
esa izfrikfnr fof/k uohu dksgyh ¼iwoksZDr½ esa izfrikfnr ml U;k; fl)kar ds vuq:i ugha gS ftlesa
mPp U;k;ky; dks ;g funsZf'kr fd;k x;k Fkk fd vlk/; :i ls fookg VwVus laca/kh okn fo"k;
ij fopkj djus ds iz;kstu ls leLr nkf.Md ,oa vU; dk;Zokfg;ksa ds izfr?kkr] ifj.kke] izHkko
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,oa tfVyrkvksa ij Hkh fopkj fd;k tk,A ekuuh; e/;izns'k mPp U;k;ky; us Li"V fd;k gS fd
uohu dksgyh ¼iwoksZDr½ esa izfrikfnr U;k; fl)kar tks iwoZ dk gS] vfuy dqekj tSu ¼iwoksZDr½ esa
fopkj esa ugha fy;k x;k gSA ,slh fLFkfr esa rhu U;k;ewfrZx.k dh ihB dk uohu dksgyh ¼iwoksZDr½
esa izfrikfnr U;k; fl)kar ca/kudkjh gSA

Li"V gS fd U;k;ky; dks ;kfpdk izLrqfr ds i'pkr N% ekg dh vof/k rd bartkj djuk
pkfg,A ijarq ekuuh; mPpre o mPp U;k;ky;ksa ds fofHkUu fu.kZ;ksa ls Li"V gS fd ;g U;k;ky;
ds foosdk/khu gS fd og ekeys ds rF;ksa o ifjfLFkfr;ksa ij fopkj dj pkgs rks bl vof/k esa NwV
iznku dj ldrk gSA vejnhi ¼iwoksZDr½ ds ekeys esa ekuuh; mPpre U;k;ky; us dgk gS%&

pwafd gekjk vfHker ;g gS fd /kkjk 13&[k¼2½ esa mYysf[kr le; vkKkid ugha gS cfYd
funs'kkRed gS] U;k;ky; izR;sd izdj.k ds rF;ksa ,oa ifjfLFkfr;ksa ds vuqlkj vius foosdkf/kdkj
dk iz;ksx dj ldsxk tgka i{kdkjksa ds e/; lgokl@lkgp;Z ds iquLZFkkiu dh dksbZ laHkkouk ugha
gS vkSj oSdfYid iquokZl ds volj gSaA mUeqfDr ds vuqrks"k ds fy;s dkj.k mYysf[kr djrs gq,
mUeqfDr vkosnu izFke lquokbZ ds ,d lIrkg Ik'pkr~ izLrqr fd;k tk ldrk gSA ;fn iwoZ fLFkfr;ka
larq"V gksrh gSa] f}rh; lquokbZ ds fy, izrh{kk vof/k dh mUeqfDr lacaf/kr U;k;ky; ds foosdkf/kdkj
esa gksxhA

ekuuh; mPpre U;k;ky; us vejnhi ¼iwoksZDr½ eas mu ifjfLFkfr;ksa dks of.kZr fd;k gS]
ftlesa fd ;fn U;k;ky; pkgs rks mijksDr N% ekg dh fofgr le;kof/k dh izrh{kk fd, fcuk
fookg&foPNsn dh fMØh iznku dj ldrk gS tks bl izdkj gSa&

1- mHk;i{k /kkjk 13&[k fgUnw fookg vf/kfu;e esa fofgr le;kof/k N% ekg ,oa /kkjk 13&[k¼1½
esa of.kZr ,d o"kZ dh vof/k ls vf/kd le; ls ìFkd&ìFkd igys ls fuokl dj jgs gksaA

2- mHk;i{kksa ds e/; chp&cpko@lqyg ds lkjs iz;kl U;k;ky; }kjk fd, tk pqds gSa] fdUrq
muds lkFk jgus ds iz;kl foQy gks pqds gSaA

3- i{kdkjksa us U;k;ksfpr :i ls cPpksa dh laj{kdrk] thou fuokZg HkRrk ,oa vU; fooknksa dks
le>kSrs ds :i esa Lohdkj dj fy;k gS ;k mudk bu fcUnqvksa ij le>kSrk gks pqdk gSA

4- U;k;ky; ;g le>rk gS fd lEefriwoZd fookg&foPNsn gsrq fofgr N% ekg dh vof/k dh
izrh{kk i{kdkjksa ds fy, rukoiw.kZ o d"Vnk;d gksxhA

fu"d"kZ esa] ikjLifjd lEefr ls fookg&foPNsn gsrq izLrqr ;kfpdk ds ekeys esa lkekU; :i
ls vf/kfu;e dh /kkjk 13&[k ds izko/kkuksa esa of.kZr ,d o"kZ vkSj fQj N% ekg dh le;kof/k dks
fopkj esa ysdj fofgr vof/k O;rhr gksus ij gh fookg&foPNsn dh fMØh iznku dh tkuh pkfg,A
fdUrq] tSlk fd vejnhi flag ¼iwoksZDr½ esa of.kZr gSa] viokn Lo:i fo'ks"k ifjfLFkfr;ksa esa N% ekg
dh vof/k esa NwV iznku djrs gq, fookg&foPNsn dh fMØh iznku dh tk ldrh gSA


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¼bl LraHk ds varxZr e/;izns'k ds v/khuLFk U;k;ky;ksa ds U;k;k/kh'kksa }kjk vdkneh ds laKku
esa ykbZ xbZ fof/kd leL;kvksa dk mi;qDr gy izLrqr djus dk iz;kl fd;k tkrk gSA LraHk ds fy;s
U;kf;d vf/kdkjh viuh fof/kd leL;k,¡ vdkneh dks izsf"kr dj ldrs gSaA p;fur leL;kvksa ds
lek/kku vkxkeh vadksa esa izdkf'kr fd;s tk,¡xsA½

U;k;n"̀Vkar eksgu yky fo#) iatkc jkT;] ¼2018½ 17 ,llhlh 627] esa ;g vfHkfuf'pr
fd;k x;k Fkk fd ,slk iqfyl vf/kdkjh] tks izdj.k esa ifjoknh gS vFkkZr~ ftlus Lo;a izFke
lwpuk fjiksVZ ntZ dh g]S mlh ekeys esa vUos"k.k Hkh djrk gS rc ,slh fLFkfr esa fopkj.k nwf"kr
gksxk ,oa vfHk;qDr nks"keqfDr dk gdnkj gksxkA i'pkr~orhZ izØe esa mPpre U;k;ky; dh
rhu lnL;h; ihB }kjk U;k;ǹ"Vkar okfjUnj dqekj fo#) LVsV vkWQ gfj;k.kk] ¼2020½
3 ,llhlh 321 esa ;g vfHkfu/kkZfjr fd;k x;k fd eksgu yky ¼iwoksZDr½ esa izfrikfnr
fof/k ,sls izdj.kksa dks izHkkfor ugha djsxh tks eksgu yky ¼iwoksZDr½ ds fu.kZ; dh fnukad dks
yafcr FksA eksgu yky ¼iwoksZDr½ ds ekeys esa izfrikfnr vfHker dh 'kqfprk ij lansg O;Dr
djrs gq, eqdss'k flag fo#) LVsV ¼ukWjdksfVd czkap fnYyh½] ,l-,y-ih- ¼fØ-½ ua-
39528@2018 esa ekeyk ògn ihB dks funsZ'k gsrq izsf"kr fd;k x;k Fkk fnukad 31 vxLr]
2020 dks laoS/kkfud ihB }kjk n.M izfØ;k lafgrk] 1973 dh /kkjkvksa 154] 156 ,oa 157 rFkk
465 dks mYysf[kr djrs gq;s ;g fuf'pr fd;k x;k gS fd lafgrk ds bu izko/kkuksa esa lqlaxr
ekeyksa esa iqfyl vf/kdkjh dks lwpuk izkIr gksus ds ckn mls vfHkfyf[kr dj laKs; ekeys
dk vUos"k.k djus ls izfrcaf/kr ugha fd;k x;k gSA blh izdkj lk{; vf/kfu;e] 1872 dh
/kkjk 114 dh ;g mi/kkj.kk fd yksd lsod }kjk vius inh; drZO;ksa ds vuqØe esa dk;Z fd;k
tkrk gS] iqfyl vf/kdkfj;ksa ij leku :i ls ykxw gksrh gSA bruk gh ugha ,u-Mh-ih-,l- ,DV
esa vUos"k.kdrkZ }kjk fo}s"kiw.kZ rjhds ls dh xbZ dk;Zokgh ds laca/k esa nkf.Md izko/kku fd,
x, gSaA mijksDr vk/kkjksa ij laoS/kkfud ihB us ;g vfHkfuf'pr fd;k fd iqfyl vf/kdkjh
tks Lo;a ifjoknh Hkh gS] }kjk vUos"k.k fd;s tkus ls vfHk;qDr ds izfr i{kikr ;k iwokZxzg
dkfjr gqvk( ,slk izR;sd izdj.k ds rF;ksa ,oa ifjfLFkfr;ksa ij fuHkZj djsxkA dsoy blh dkj.k
ls fd lwpuknkrk Lo;a gh vUos"k.kdrkZ gS fopkj.k nwf"kr ugha gksxk vkSj bl vk/kkj ij
vfHk;qDr dks nks"keqDr ugha fd;k tk ldrkA eksgu yky ¼iwoksZDr½ ,oa vU; fu.kZ;ksa ftuesa
lwpukdrkZ }kjk vUos"k.k fd;s tkus ij vfHk;qDr dks nks"keqDr gksus dk vf/kdkjh ekuk x;k
gS] vPNh fof/k ugha gS vkSj vksOgj:y dh xbZ gSA


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flfoy izfØ;k lafgrk] 1908 ds vkns'k 7 fu;e 10 ds v/khu okn i=ksa dks ml U;k;ky;
esa izLrqr djus ds fy, tgka okn lafLFkr fd;k tkuk pkfg, Fkk] ykSVk, tkus dk izko/kku
gSA ;|fi ,sls i'pkr~orhZ U;k;ky; }kjk viukbZ tkus okyh izfØ;k ds laca/k esa lafgrk esa
vfHkO;Dr mica/k ugha gSA bl fo"k; ij ekuuh; mPpre U;k;ky; ds U;k;ǹ"Vkar vkW;y
,.M uspqjy xSl dkiksZjs'ku fyfeVsM fo#) ekWMuZ dUlVªD'ku ,oa daiuh] ¼2014½
1 ,llhlh 648 ,oa tksfxUnj rqyh fo#) ,l-,l- HkkfV;k] ¼1997½ 1 ,llhlh 502
esa ijLij fojks/kkHkk"k gksus ds dkj.k ekeyk o`gn ihB dks funsZf'kr fd;k x;k FkkA mPpre
U;k;ky; dh rhu lnL;h; ihB }kjk ikfjr fu.kZ; U;k;n`"Vkar esllZ ,Dly dsfj;j ,oa
vU; fo#) ÝsadfQu ,fo,'ku lfoZlsl izkbZosV fyfeVsM] flfoy vihy ua 2904@2020
fnukad 05-08-2020 esa vfHkfu/kkZfjr fd;k x;k gS fd ekWMuZ dUlVªD'ku ¼iwokZsDr½ esa
izfrikfnr fof/k gh lgh fof/k gS vFkkZr~ tc dHkh vkns'k 7 fu;e 10 ds varxZr okn i=
ykSVk;k fd;k tkrk gS] rc ,slh fLFkfr esa u;s fljs ls fopkj.k (de novo trial) gksxkA ,slh
fLFkfr esa ifjlhek vf/kfu;e] 1963 dh /kkjk 14 ds rgr {ks=kf/kdkj u gksus okys U;k;ky;
esa lquokbZ esa yxs le; dks vioftZr fd;k tk ldsxk ,oa vnk fd;s x;s U;k;ky; 'kqYd
ds lek;kstu ds laca/k esa Hkh vkosnu izLrqr fd;k tk ldsxkA



n.M izfØ;k lafgrk] 1973 dh /kkjk 57 ;g izko/kku djrh gS fd okjaV ds fcuk fxj¶rkj fd,
x, fdlh O;fDr dks mlls vf/kd vof/k ds fy, vfHkj{kk esa ugha j[kk tk;sxk tks fd ekeys
dh lc ifjfLFkfr;ksa esa mfpr gks ,oa ;k=k ds fy, vko';d le; NksM+dj ,sls fujks/k dh
vof/k 24 ?kaVs ls vf/kd dh ugha gksxhA ,sls ekeyksa esa tgk¡ vfHk;qDr dks ,sls LFkku ij
fxj¶rkj fd;k tkrk gS tgka ls mls 24 ?kaVs ds Hkhrj {ks=kf/kdkj okys eftLVªsV ds le{k
izLrqr djuk laHko ugha gks ikrk gS] rc ,slh ifjfLFkfr esa fudVre miyC/k eftLVªsV] Hkys
gh mls ml ekeys esa tkap ;k fopkj.k dk {ks=kf/kdkj u gks] ds le{k vfHk;qDr dks loZizFke
izLrqr fd;k tkrk gSA ,sls eftLVªsV }kjk vfHk;qDr dks {ks=kf/kdkj okys eftLVªsV ds le{k



JOTI JOURNAL - OCTOBER 2020 -  PART I 179

izLrqr djus ds funsZ'k ds lkFk fujks/k esa izkf/kÑr djus dk vkns'k fn;k tkrk gSA ,slk
fujks/k ^^VªkaftV fjek.M** dgk tkrk gSA

n.M izfØ;k lafgrk] 1973 dh /kkjk 167 esa ;g izko/kku fd;k x;k gS fd tgk¡ vUos"k.k
24 ?kaVs dh vof/k ds Hkhrj iwjk ugha fd;k tk ldrk rc vfHk;qDr dks fudVre U;kf;d
eftLVªsV ds le{k izLrqr fd;k tkosxkA bl izdkj tgk¡ vfHk;qDr dks fxj¶rkj fd, tkus
ij /kkjk 57 dh ea'kk ds vuq:i mls 24 ?kaVs ds Hkhrj {ks=kf/kdkj okys eftLVªsV ds le{k
izLrqr ugha fd;k tk ldrk gS rc fudVre eftLVªsV] ftls ml ekeys esa tkap ;k fopkj.k
dk {ks=kf/kdkj ugha gS] ds le{k izLrqr fd, tkus ij vfHk;qDr dh vfHkj{kk ml fnu ls izkjaHk
gksxh tcfd vfHk;qDr dks ,sls fudVre eftLVªsV ds le{k izLrqr fd;k x;k gS vkSj ftlds
}kjk VªkaftV fjek.M izkf/kÑr fd;k x;k gSA

bl laca/k esa jkts'k uVojyky fo#) jkT;] fØfeuy fjV fifV'ku 112@2015
fnukad 03-02-2015] esa ekuuh; ckWEcs gkbZdksVZ us vfHker O;Dr fd;k gS fd 60 fnu vFkok
90 fnu dh vof/k dh x.kuk mlh fnukad ls izkjaHk gksxh ftl fnukad dks vfHk;qDr dks
loZizFke fudVre eftLVªsV ds le{k izLrqr fd;k x;k gSA Hkys gh mls izdj.k esa tkap ;k
fopkj.k dk {ks=kf/kdkj gks ;k u gksA vr% fof/kd izko/kku ,oa mDr U;k;ǹ"Vkar ds vk/kkj
ij ;g mfpr gksxk fd /kkjk 167 n.M izfØ;k lafgrk ds varxZr 60 ,oa 90 fnu dh x.kuk
fudVre eftLVªsV ds le{k izLrqr fd;s tkus dh fnukad ls dh tk, ftlds }kjk VªkaftV
fjek.M iznku fd;k x;k gS u fd izFke ckj {ks=kf/kdkj okys eftLVªsV ds le{k izLrqr fd;s
tkus dh fnukad lsA



vtqZu iafMrjko [kksVdj fo#) dSyk'k dqq'kujko xksjafV;ky] ¼2020½ 7 ,llhlh 1
ds ekeys esa ekuuh; loksZPp U;k;ky; }kjk bysDVª‚fud fjd‚MZ dh lk{; esa xzkárk ds
laca/k izfrikfnr fof/k dk lkj la{ksi ;g gS &

¼1½ tgk¡ U;k;ky; esa ewy bysDVª‚fud fjd‚MZ çLrqr fd;k tkrk gS] rks ;g fcuk fdlh
çek.k&i= ds lk{; vf/kfu;e dh /kkjk 65&[k¼4½ ds v/khu xzká gksxkA

¼2½ bysDVª‚fud fjd‚MZ dk çR;sd vkmViqV ewy fjdkWMZ dks çLrqr ,oa çekf.kr fd, fcuk
lk{; esa xzká gksxk] c'krsZ fd ;g ,d l{ke O;fä ds }kjk tkjh /kkjk 65&[k¼4½ ds
visf{kr çek.k&i= }kjk lefFkZr gksA

¼3½ ,sls çek.k&i= dks tkjh djus okys O;fä ds Kku ^;k^ fo'okl ds vk/kkj ij
vfHkdfFkr fd;k tkuk i;kZIr gksxkA



JOTI JOURNAL - OCTOBER 2020 -  PART I 180

¼4½ ,sls çek.k&i= ds LFkku ij ekSf[kd lk{; xzká ugha gksxhA

¼5½ vkijkf/kd ekeyksa esa çek.k&i= ds çLrqfr dk mi;qä çØe pktZ'khV çLrqr djus dk
pj.k gSA blh çdkj flfoy ekeyksa esa ;g çek.k&i=] vkns'k 7 fu;e 14 ,oa vkns'k
8 fu;e 1d fl-ç-la- ds çko/kkuksa ds v/;k/khu jgrs gq,] okni= ;k fyf[kr dFku
çLrqfr ds le; çLrqr fd;k tkuk pkfg,A

¼6½ ,d i{kdkj tks ,sls bysDVª‚fud midj.k ds vkf/kiR; ;k fu;a=.k esa ugha gS] ftlls
bysDVª‚fud fjd‚MZ ds vkmViqV dk mRiknu fd;k x;k gks] rks ,slk O;fä U;k;ky;
dks vkosnu dj l{ke O;fä ls çek.k&i= çLrqr djus ds funsZ'k tkjh djk ldrk gSA

¼7½ U;k;ky; vius foosd ls fdlh i{kdkj ds ,sls vkosnu dks Lohdkj dj ldrk gS vkSj
lacaf/kr O;fä dks ,slk çek.k&i= çLrqr djus dk funsZ'k ns ldrk gSA ,slh 'kfä;ka
çR;sd flfoy vkSj vkijkf/kd U;k;ky; esa n-ç-la- dh /kkjk,a 91 o 311] fl-ç-la- ds
vkns'k 16 vkSj lk{; vf/kfu;e dh /kkjk 165 ds }kjk fufgr gSaA

¼8½ tgka ,d i{k us rhljs i{k ls] ftl ij mldk dksbZ fu;a=.k ugha gS] vko';d
çek.k&i= çkIr djus ds fy, gj laHko ç;kl dj fy;k gks] ftlesa U;k;ky; dk
ek/;e Hkh lfEefyr gS] rks mls çek.k&i= çLrqr djus dh vfuok;Zrk ls eqä fd;k
tk ldrk gSA bysDVª‚fud fjd‚MZ dk ,slk vkmViqV /kkjk 65&[k¼4½ ds çek.k&i= ds
fcuk Hkh xzká gksxkA

¼9½ tgka bysDVª‚fud fjd‚MZ dk vkmViqV fdlh vuqla/kku dk;Zokgh ds nkSjku tIr fd;k
tkrk gS] ogka çR;sd e/;orhZ ewy bysDVª‚fud fjd‚MZ dks ,d ìFkd vkSj lqjf{kr rjhds
ls vuqjf{kr j[ksaxsA

¼10½ futh O;fä;ksa dks ewy bysDVª‚fud fjd‚MZ dks lajf{kr djus dh vko';drk ugha gSA





JOTI JOURNAL - OCTOBER 2020 -  PART II 325

NOTES ON IMPORTANT JUDGMENTS
PART - II

228. ARBITRATION AND CONCILIATION ACT, 1996 – Sections 2 (1) (e) and 20
Arbitration – “Venue” and “Seat” – “Seat” means the place where
the Court is, which has the territorial jurisdiction with respect to
the subject matter/cause of action of the matter and “Venue” is the
place where the Tribunal sits to hold the arbitration proceedings –
‘‘Venue’’ and ‘‘Seat’’ cannot be synonymous.

Cobra CIPL v. Chief Project Manager
Order dated 04.02.2019 passed by the High Court of Madhya Pradesh
in Arbitration Case No. 107 of 2017, reported in 2020 (2) MPLJ 71

Relevant extracts from the order:

In Konkola Copper Mines v. Stewarts and Lloyds of India Ltd., (2013) SCC Online
BOM 476, it was held that merely because before commencement of arbitral
proceedings, both parties agreed that “venue” place of arbitration shall be at
Mumbai for the sake of convenience, that would not confer jurisdiction on this
Court to entertain application under Section 9 of Arbitration and Conciliation
Act. It is apposite to remember that as per Section 2(1)(e) of the Act, the purpose
is to identify the Courts having supervisory control over the arbitration
proceedings. The “venue” cannot determine the jurisdiction of such Courts.
Precisely for this reason, in the case of Konkola Copper (supra), the Court
expressed its inability to trace jurisdiction from the place of “venue”. The “seat”
of arbitration constitutes the center of gravity of the arbitration whereas the
“venue” of the arbitration may be at one or more convenient locations. In the
case of P.C.P. International Ltd. v. LANCO Infratech Ltd. (2015) SCC OnLine DEL
10428, the Court opined that the argument of petitioner that merely because
“venue” of arbitration is in Delhi, this Court would have territorial jurisdiction is a
misconceived argument because there is a difference between “venue” of
arbitration and “seat” of arbitration. It was further clarified that it is only the
“seat” of arbitration which will give territorial jurisdiction and not the “venue” of
jurisdiction. “Seat” means the place where Court is, which has the territorial
jurisdiction with respect to the subject matter/cause of action of the smatter,
and “venue” is the place where the Tribunal sits to hold the arbitration proceedings
and sitting of Tribunal need not be at the place where the “seat” of arbitration is
located. In Union of India v. Hardi Exploration and Production (India) INC, (2018)
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SCC OnLine SC 1640, the Apex Court held that a “venue” can become a “seat” if
something is added to it as a concomitant. The definition of “venue” in the present
case does not fulfill this requirement. Indeed, the definition clearly shows that
parties never intended to treat the “venue” as a “seat”. For this reason, “venue”
was left open to be changed at the discretion of the purchaser. In view of foregoing
analysis, the judgment passed in the case of Mr. Raman Deep Singh Taneja v.
Crown Realtech Pvt. Ltd., (2017) SCC OnLine Delhi High Court 11966 cannot be
pressed into service.



229. ARBITRATION AND CONCILIATION ACT, 1996 – Sections 9, 20, 34
and 42
Jurisdiction of Civil Court – Application for setting aside an arbitral
award – Juridical seat of arbitral proceedings – Held, once the seat
of arbitration is designated by agreement or determined by Arbitral
Tribunal, the same operates as an exclusive jurisdiction clause –
Only Courts where such seat is located would have jurisdiction over
the arbitration to the exclusion of all other Courts, even Court where
part of cause of action may have arisen – However, where no seat
is designated by agreement nor has been determined by the Arbitral
Tribunal, all Courts where part of cause of action arises, may have
jurisdiction over arbitration – Earliest application having been made
to a Court would then become exclusive Court which would have
control over the arbitral proceedings. [Venture Global Engg. v. Satyam
Computer Services Ltd., (2008) 10 SCC 308 overruled; Union of India v. Hardy
Exploration & Production (India) Inc., (2019) 13 SCC 472 held per incuriam]

osUpj Xykscy bath- fo- lR;e dEI;wVj lfoZlst+
fyfe-] ¼2008½ 10 ,llhlh 308 ( Hkkjr la?k fo- gkMhZ ,DlIyksjs’ku
,.M izksMD’ku ¼bf.M;k½ bad-] ¼2019½ 13 ,llhlh 472 



JOTI JOURNAL - OCTOBER 2020 -  PART II 327

BGS SGS SOMA JV v. NHPC Limited
Judgment dated 10.12.2019 passed by the Supreme Court in Civil
Appeal No. 9307 of 2019, reported in (2020) 4 SCC 234

Relevant extracts from the Judgment:

It can be seen that given the new concept of “juridical seat” of the arbitral
proceedings, and the importance given by the Arbitration Act, 1996 to this “seat”,
the arbitral award is now not only to state its date, but also the place of arbitration
as determined in accordance with Section 20. However, the definition of “Court”
contained in Section 2(1) (c) of the Arbitration Act, 1940, continued as such in the
Arbitration Act, 1996, though narrowed to mean only principal civil court and the
High Court in exercise of their original ordinary civil jurisdiction. Thus, the concept
of juridical seat of the arbitral proceedings and its relationship to the jurisdiction of
courts which are then to look into matters relating to the arbitral proceedings –
including challenges to arbitral awards – was unclear, and had to be developed in
accordance with international practice on a case by case basis by this Court.

Section 42 is meant to avoid conflicts in jurisdiction of Courts by placing
the supervisory jurisdiction over all arbitral proceedings in connection with the
arbitration in one Court exclusively. This is why the section begins with a
non-obstante clause, and then goes on to state “…where with respect to an
arbitration agreement any application under this Part has been made in a Court…” It is
obvious that the application made under this part to a Court must be a Court
which has jurisdiction to decide such application. The subsequent holdings of
this Court, that where a seat is designated in an agreement, the Courts of the
seat alone have jurisdiction, would require that all applications under Part I be
made only in the Court where the seat is located, and that Court alone then has
jurisdiction over the arbitral proceedings and all subsequent applications arising
out of the arbitral agreement. So read, Section 42 is not rendered ineffective or
useless. Also, where it is found on the facts of a particular case that either no
“seat” is designated by agreement, or the so-called “seat” is only a convenient
“venue”, then there may be several Courts where a part of the cause of action
arises that may have jurisdiction. Again, an application under Section 9 of the
Arbitration Act, 1996 may be preferred before a court in which part of the cause
of action arises in a case where parties have not agreed on the “seat” of
arbitration, and before such “seat” may have been determined, on the facts of a
particular case, by the Arbitral Tribunal under Section 20(2) of the Arbitration
Act, 1996. In both these situations, the earliest application having been made to
a Court in which a part of the cause of action arises would then be the exclusive
Court under Section 42, which would have control over the arbitral proceedings.

The judgments of the English Courts have examined the concept of the
“juridical seat” of the arbitral proceedings, and have laid down several important
tests in order to determine whether the “seat” of the arbitral proceedings has, in
fact, been indicated in the agreement between the parties.
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It will thus be seen that wherever there is an express designation of a
“venue”, and no designation of any alternative place as the “seat”, combined
with a supranational body of rules governing the arbitration, and no other
significant contrary indicia, the inexorable conclusion is that the stated venue is
actually the juridical seat of the arbitral proceeding.



230. BENAMI TRANSACTIONS (PROHIBITION) ACT, 1988 – Sections 3 and 4
Appellant/defendant did not said that the plaintiff or someone other
than the purchaser was the real owner, nor was the interest in the
property – Transaction as benami, not proved.

M/s. Fair Communication and Consultants and anr. v. Surendra
Kerdile
Judgment dated 20.01.2020 passed by the Supreme Court in Civil
Appeal No. 106 of 2010, reported in AIR 2020 SC 1464

Relevant extracts from the judgment:

In the present case, the appellants did not prove that the transaction (to
which they were not parties) was benami; on the contrary, the appellant’s
argument was merely that the transaction could not be said to be for a
consideration in excess of ` 1,30,000/- in the context of a defense in a suit for
money decree. The defendant/appellants never said that the plaintiff or someone
other than the purchaser was the real owner; nor was the interest in the property,
the subject matter of the recovery suit. Therefore, in the opinion of this court,
the conclusions and the findings in the impugned judgment are justified.



231. CIVIL PRACTICE:
MOTOR VEHICLES ACT, 1988 – Section 173
Appeal – Cross-objection – Court fee has to be paid in accordance
with the claim made in the cross-objection and in absence of the
court fee, cross-objection cannot be entertained.

Jagat Narayan Sharma and anr. v. Mithleshi and ors.
Judgment dated 01.08.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 1555 of 2010,
reported in 2020 ACJ 1300
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Relevant extracts from the judgment:

So far as the Claim Petition is concerned, the claimants are required to
pay the fixed court fee. Therefore, under that circumstance, if the Claims Tribunal
comes to a conclusion that lesser compensation amount has been demanded
and the claimants are entitled for higher compensation amount, then even in
absence of the prayer, the Claims Tribunal can award the higher compensation
amount. However, that proposition of law cannot be made applicable to the
cross-objection. Court fee has to be paid in accordance with the claim made in
the cross-objection and in absence of the court fee, the cross-objection cannot
be entertained.



232. CIVIL PROCEDURE CODE, 1908 – Section 96 and Order 41 Rule 22
LIMITATION ACT, 1963 – Article 97
(i) Appeal – Without filing a cross-objection, even an issue or any

finding decided against the respondent can be assailed before
the Appellate Court at the time of final hearing.

(ii) Limitation – Special provision always prevail over and above
the general provision and when a specific provision for
limitation is provided under Article 97 of the Limitation Act for
filing civil suit on the basis of right of pre-emption, then
general provisions of limitation for declaration will not be
applicable.

i

ii

Dr. Kailashchandra v. Damodar (deceased) through Legal Heirs
Smt. Reva Devi and ors.
Judgment dated 17.10.2019 passed by the High Court of Madhya
Pradesh (Indore Bench) in First Appeal No. 29 of 2002, reported in
2020 (2) MPLJ 40

Relevant extracts from the judgment:

Article 97 of Limitation Act has specifically provides the period of limitation
for filing civil suit claiming right of preemption is one year. The trial Court while



JOTI JOURNAL - OCTOBER 2020 -  PART II 330

deciding the issue of limitation has held that the appellant has challenged the
sale deed, therefore, the period of limitation for filing suit is 3 years. It is settled
principle of law that special provision will always prevail over and above the
general provision and when there is a specific provision for limitation is provided
under Article 97 of Limitation Act for filing civil suit on the basis of right of
preemption, then general provision will not be applicable in the present case.
Thus, the learned trial Court has rightly decided the preliminary issue on
12.01.1999.



*233.CIVIL PROCEDURE CODE, 1908 – Section 96 and Order 41 Rule 31
Appeal – Duties of appellate court – First appellate court is required
to address all issues of facts and laws and decide the case by giving
reasons – Findings must be recorded after dealing with the
evidence led by parties – The judgment of first appellate court must
set out points for determination, record the decision thereon and
give its own reasons – When appellate court agrees with the views
of trial court, expression of a general agreement with reasons given
by trial court would ordinarily suffice.

Malluru Mallappa (D) through LRs v. Kuruvathappa and ors.
Judgment dated 12.02.2020 passed by the Supreme Court in Civil
Appeal No. 1485 of 2020, reported in (2020) 4 SCC 313



234. CIVIL PROCEDURE CODE, 1908 – Section 149
SPECIFIC RELIEF ACT, 1963 – Section 16(c)
(i) Effect of permission to make up deficiency in court fees – If

the Court allows a person at any stage to pay the whole or part
of the court fee, the document shall have the same force and
effect as if such fee had been paid in the first instance.

 (ii) Enforcement of agreement to sell – Proper form of relief is suit
for specific performance and not for mandatory injunction.
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i

ii

Atma Ram v. Charanjit Singh
Judgment  dated  10.02.2020  passed  by  the  Supreme  Court  in
S.L.P. (C) No. 27598 of 2016, reported in (2020) 3 SCC 311

Relevant extracts from the judgment:

Section 149 CPC confers a discretion upon the Court to allow a person, at
any stage, to pay the whole or part of the court fee actually payable on the
document, but which has not been paid. Once the Court exercises such a
discretion and payment of court fee is made in accordance with the said decision,
the document, under Section 149, shall have the same force and effect as if
such fee had been paid in the first instance.

But in this case, the question was not merely one of limitation. As we have
stated earlier, the suit agreement of sale was dated 12.10.1994. According to
the petitioner, the last date fixed for the performance of the obligations under
the contract, was 07.10.1996. A legal notice was issued by the petitioner on
12.11.1996. But the plaint itself was presented only on 13.10.1999, which was
beyond three years of the date 07.10.1996, fixed under the agreement of sale
for the performance of the contract. (Though the petitioner has claimed before
us that the plaint was presented on 03.10.1999, the copy of the judgment as
well as the decree of the Trial Court indicate the date of presentation of the
plaint as 13.10.1999). The relief sought in the plaint as it was originally presented,
was for a mandatory injunction to direct the respondent to receive the balance
sale consideration and to get a document of transfer effected in favour of the
petitioner. The petitioner/plaintiff was obviously conscious of the nature of the
relief prayed for by him. This is why he valued the relief claimed in the suit at
` 250/- and paid a fixed court fee of ` 25/-. The respondent took an objection in
his written statement, to the maintainability of the suit, in the form in which it was
filed. Therefore, the Trial Court also framed an issue as to whether the suit was
not maintainable in the present form, as issue No.5. It was only after issues
were framed on 12.10.2002 that the Trial Court took up the application filed by
the respondent for the dismissal of the suit. It is in that application that the Trial
Court passed the order dated 09.08.2003 permitting the petitioner/plaintiff to
pay the deficit court fee by treating the prayer made as one for specific
performance. Instead of addressing the issue as to whether the petitioner could
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indirectly seek specific performance of an agreement of sale, by couching the
relief as one for mandatory injunction and paying a fixed court fee as payable in
a suit for mandatory injunction, the Trial Court, by a convoluted logic, chose to
treat the suit as one for specific performance and permitted the petitioner to
pay deficit court fee.

As a matter of fact, if the suit was actually one for specific performance,
the petitioner ought to have at least valued the suit on the basis of the sale
consideration mentioned in the agreement. But he did not. If the suit was only
for mandatory injunction (which it actually was), the only recourse open to the
petitioner was to seek an amendment under Order VI, Rule 17 CPC. If such an
application had been filed, it would have either been dismissed on the ground
of limitation [K. Raheja Constructions Ltd. v. Alliance Ministries, 1995 Supp. (3) SCC
17] or even if allowed, the prayer for specific performance, inserted by way of
amendment, would not have been, as a matter of course, taken as relating back
to the date of the plaint [Tarlok Singh v. Vijay Kumar Sabharwal, (1996) 8 SCC 367,
Van Vibhag Karamchari Griha Nirman Sahkari Sanstha Maryadit v. Ramesh Chander,
(2010) 14 SSC 596]. Therefore, a short-cut was found by the petitioner/plaintiff to
retain the plaint as such, but to seek permission to pay deficit court fee, as
though what was filed in the first instance was actually a suit for specific
performance. Such a dubious approach should not be allowed especially in a
suit for specific performance, as the relief of specific performance is discretionary
under Section 20 of the Specific Relief Act, 1963.

It may be true that the approach of the High Court in non-suiting the
petitioner-plaintiff on the ground of limitation, despite the original defect having
been cured and the same having attained finality, may be faulty. But we would
not allow the petitioner to take advantage of the same by taking shelter under
Section 149 CPC, especially when he filed the suit (after more than three years
of the date fixed under the agreement of sale) only as one for mandatory
injunction, valued the same as such and paid court fee accordingly, but chose
to pay proper court fee after being confronted with an application for the dismissal
of the suit. Clever ploys cannot always pay dividends.

Coming to the second aspect revolving around Section 16(c), a look at the
judgment of the Trial Court would show that no issue was framed on the question
of readiness and willingness on the part of the petitioner/plaintiff in terms of
Section 16(c) of the Specific Relief Act, 1963. The fact that the petitioner chose
to issue a legal notice dated 12.11.1996 and the fact that the petitioner created
an alibi in the form of an affidavit executed before the Sub-Registrar on
07.10.1996 (marked as Ext. P-2) to show that he was present before the
Sub-Registrar for the purpose of completion of the transaction, within the time
stipulated for its performance, was not sufficient to conclude that the petitioner
continued to be ready and willing even after three years, on 13.10.1999 when
the plaint was presented. No explanation was forthcoming from the petitioner
for the long delay of three years, in filing the suit (on 13.10.1999) after issuing
a legal notice on 12.11.1996. The conduct of a plaintiff is very crucial in a suit
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for specific performance. A person who issues a legal notice on 12.11.1996
claiming readiness and willingness, but who institutes a suit only on 13.10.1999
and that too only with a prayer for a mandatory injunction carrying a fixed court
fee relatable only to the said relief, will not be entitled to the discretionary relief
of specific performance.



*235.CIVIL PROCEDURE CODE, 1908 – Section 151
Consolidation of suits – Merely because two suits were
consolidated, would not mean that both the suits had merged in
each other – There is no specific provision in CPC for consolidation
of suits and the said power is to be exercised only u/s 151 of CPC –
The purpose of consolidation of suits is to save costs, time and
effort and to conduct several actions more conveniently by treating
them as one action.

Shankarlal v. Mahila Ramdai and ors.
Judgment dated 12.09.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Second Appeal No. 406 of 2000, reported
in 2020 (2) MPLJ 376



236. CIVIL PROCEDURE CODE, 1908 – Order 6 Rule 17
Amendment – Plea of forgery in any document cannot be examined
at the stage of amendment in pleadings as it is a matter of evidence.

Sarveshvar and ors. v. Sukhdev and ors.
Judgment dated 30.11.2019 passed by the High Court of Madhya
Pradesh (Indore Bench) in Second Appeal No. 3113 of 2018, reported
in 2020 (2) MPLJ 557

Relevant extracts from the judgment:

The order of remand passed by this Court was not a limited remand order
but by that order the trial Court was directed to decide the suit afresh. The plea
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of the petitioner that the alleged will is a forged document, cannot be examined
at this stage since it is a matter of evidence which may be led by the parties
during the trial of the suit. The amendment has been sought on account of the
subsequent development of death of Sukhdev and the alleged will executed by
him. Section 8 of the Act is attracted in case when the male Hindu dies intestate,
therefore, the respondent cannot be restrained from amending the written
statement on the basis of the will, which may be a relevant factor for determining
the applicability of Section 8.



237. CIVIL PROCEDURE CODE, 1908 – Order 6 Rule 17
Amendment of plaint – When new parties are added and they file
their written statements with counter-claim then on the basis of
such subsequent development, the plaintiff should also be allowed
to amend the plaint as evidence will be required to be led by the
parties on the basis of their pleadings.

Padam Chand Jain and ors. v. Mahaveer Prasad Jain
Judgment dated 27.08.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Petition No. 3195 of 2019,
reported in 2020 (2) MPLJ 287

Relevant extracts from the judgment:

From the perusal of the law laid down by the Hon’ble Supreme Court in the
case of Abdul Rehman and anr. v. Mohd. Ruldu and ors., (2012) 11 SCC 341 and
the provision of Order 6 Rule 17, the amendment on the basis of the subsequent
development was a material amendment and the application filed for the same
should have been allowed by the learned trial Court. In the present case as the
new parties were added as defendants and they have filed their written
statements and counter claim. The learned trial Court has permitted the counter
claim but has refused the application for amendment in plaint. Once the counter
claim was permitted then there was no occasion for the trial Court for refusing
the amendment application, as evidence will be required to be lead by the parties
on the basis of the pleadings. If there will be no pleadings it will be objected by
the defendants at the time of evidence. By the aforesaid amendment no prejudice
will be caused to the defendants.


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*238.CIVIL PROCEDURE CODE, 1908 – Order 8 Rule 1
COMMERCIAL COURTS ACT, 2015 – Section 16
(i) Written statement – Prescribed period is 90 days for filing –

Nature of – Held, Order 8 Rule 1 CPC, as amended by
Commercial Courts Act, 2015, provides a mandatory nature of
timeline for filing written statements in commercial disputes –
Courts have no discretion to condone delay – Amended
provision does not apply to non-commercial disputes –
Discretion to condone delay beyond 90 days must be exercised
in cases of extreme hardship or due to factors beyond the
control of parties despite proactive diligence.

(ii) Delay in filing written statement – Condonation of – Defendant
put forth that his counsel did not turn up in Court, thus, written
statement could not be filed – Held, not a cogent reason for
condonation of delay.

i

ii

Desh Raj v. Balkishan (Dead) through Proposed LR MS Rohini
Judgment dated 20.01.2020 passed by the Supreme Court in
Civil  Appeal No. 433 of 2020, reported in (2020) 2 SCC 708
(Three-Judge Bench)



*239.CIVIL PROCEDURE CODE, 1908 – Order 11 Rule 21 (2)
Non compliance with order for discovery – Effect of – Once suit has
been dismissed under Order 11 Rule 21 of the Code, by virtue of
sub-rule (2) plaintiff is debarred to file fresh suit – Provisions of
Order 11 Rule 21 of the Code are not only important but have a
mandatory effect in the course of trial.
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Zamindar Dharmik and Shekshnik Nyas, Indore v. Siddhanath
(deceased) through his L.Rs.
Judgment dated 08.07.2019 passed by the High Court of
Madhya Pradesh (Indore Bench) in Second Appeal No. 191 of 1999,
reported in 2020 (2) MPLJ 100



*240.CIVIL PROCEDURE CODE, 1908 – Order 16 Rules 1, 6 and 7
Summoning of witnesses and documents – When the party files
applications under Order 16 Rules 1, 6 and 7 of the Code and fails
to establish relevance of witnesses mentioned in the list and also
fails in establishing the relevance of document sought to be
summoned, rejection of such application is proper.

Prayagnarayan Bansal v. Pavan Chandil
Judgment dated 16.01.2020 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Petition No. 6600 of 2019,
reported in 2020 (2) MPLJ 142



*241.CIVIL PROCEDURE CODE, 1908 – Order 21 Rule 65 (as applicable in
State of M.P.)
Auction sale – Executing court after receiving the auction proposal
reserved the case for hearing objection of judgment-debtor – No
order accepting or rejecting the bid passed – Held, such an order
amounts to refusal of bid – No right accrues in favour of auction-
purchaser.
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Manish Tiwari and ors. v. Deepak Chotrani and ors.
Order dated 08.02.2020 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 4671 of 2018, reported in
2020 (2) MPLJ 612



*242.CIVIL PROCEDURE CODE, 1908 – Order 21 Rule 85
Execution – Auction proceedings – Executing Court has no authority
or jurisdiction to extend period to deposit balance amount of
purchase money – Provision of Rule 85 is mandatory in nature and
balance amount ought to have been deposited within 15 days.

Jagat Bandhu v. Vijay Kaushal and ors.
Judgment dated 20.01.2020 passed by the High Court of
Madhya Pradesh in Miscellaneous Appeal No. 544 of 2017, reported
in 2020 (2) MPLJ 353



*243.CIVIL PROCEDURE CODE, 1908 – Order 39 Rules 1 and 2
Temporary injunction – Encroachment – Where a person is found to
be in possession and if another individual is trying to interfere with
the possession of the said person, then temporary injunction can be
granted – But if applicant has encroached upon the government land
then State has special provisions u/s 248 MPLRC for dispossessing
the encroacher – If State wishes to exercise said power, then by issuing
a temporary injunction, Court cannot restrain the State from
dispossessing the plaintiff unless and until prima facie it is shown that
the plaintiffs are having any title in the property in dispute.
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Kapoori and ors. v. State of M.P. and ors.
Judgment dated 30.09.2019 passed by the High Court of
Madhya Pradesh (Gwalior Bench) in Miscellaneous Petition No. 5104
of 2019, reported in 2020 (2) MPLJ 261



244. CIVIL PROCEDURE CODE, 1908 – Order 41 Rules 23, 23A, 27 and
Order 9 Rule 13
Remand in civil case – Trial Court has passed the decree on merit
but the first appellate court has not reversed the judgment and
decree on merit and simply held that the Trail Court has wrongly
proceeded ex parte against the defendants – The first appellate court
ought to have considered the appeal on merit and in case the
appellate court finds it to be a fit case for reversal then only it can
remand the case to the Trial Court.

Dineshchandra Sharma (Deceased) through L.Rs. and ors. v.
Rana Dharampal Singh and ors.
Judgment dated 13.02.2020 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Appeal No. 1658 of 2012,
reported in AIR 2020 MP 54

Relevant extracts from the judgment:

It is clear that the first appellate Court can remand the suit to the trial
Court only after reversal of the decree. Under Order 41 Rule 23A CPC where
the civil Court has disposed of the suit otherwise than on a preliminary point
and the first appellate Court has reversed the decree in appeal and found that
a retrial is necessary then the appellate Court may remand the suit as provided



JOTI JOURNAL - OCTOBER 2020 -  PART II 339

under Order 41 Rule 23. In the present case the trial Court has passed the
decree on merit but the first appellate Court has not reversed the judgment and
decree on merit and simply held that the trial Court has wrongly proceeded
ex parte against the defendants by placing reliance over the judgment passed
by the Apex Court in the case of Malkiat Singh and anr. v. Joginder Singh and ors.,
AIR 1998 SC 258. The case of Malkiat Singh (supra) was travelled up to the
Supreme Court after rejection of the application under Order 9 Rule 13 CPC and
not after dismissal of regular first appeal. The Apex Court has considered the scope
of Order 9 Rule 13 CPC and set aside the judgment and decree, therefore, the
facts of the present case are distinguishable. The first appellate Court ought to
have considered the appeal on merit and in case the appellate Court finds it to be
a fit case for reversal then only it can remand the case to the trial Court.



245. CIVIL PROCEDURE CODE, 1908 – Order 41 Rule 27
Additional evidence – If proposed documents are not such material
documents which may change the fate of litigation conclusively, then
application filed under Order 41 Rule 27 may be rejected as provisions
of Order 41 Rule 27 of the Code does not authorize any lacuna or gaps
in evidence to be filled up at the stage of appeal.

Pramod Kumar Jain and ors. v. Kusum Lashkari and ors.
Judgment dated 29.08.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Second Appeal No. 564 of 2008, reported
in 2020 (2) MPLJ 357

Relevant extracts from the judgment:

Through this application, appellants have not successfully demonstrated
the due diligence factor and it appears that these documents are not helpful for
reaching at just conclusion of litigation. It appears to be a dilatory tactics. Those
documents are not such material documents which may change the fate of
litigation conclusively therefore, documents are rejected to be taken on record.
Provisions of Order 41 Rule 27 of CPC does not authorize any lacuna or gaps in
evidence to be filled up at the stage of appeal. It is the duty of the litigating party
to show due diligence. [See: N. Kamalam (Dead) and anr. v. Ayyasamy and anr.,
(2001) 7 SCC 503 and Basayya I. Mathad v. Rudrayya S. Mathad and ors., (2008) 3
SCC 120 and recent pronouncement of the Hon’ble Apex Court in the case of
Jagdish Prasad Patel (D) thr. LRs. v. Shivnath and ors., (2019) 6 SCC 82].


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246. CONSUMER PROTECTION ACT, 1986 – Section 2 (1) (d)
CONTRACT ACT, 1872 – Sections 148 and 151
(i) Consumer – Definition – When any individual is a beneficiary

under the policy then he is definitely a consumer.
(ii) Insurance – Insurer is l iable to pay value of damaged/

destructed goods as shown in the receipts issued by the
warehouse on the date of storage to farmers.

(iii) Bailer and bailee – A person hands over his produce/goods to
any warehouse on rent as a bailer and warehouse accepts this
as a bailee and such relationship does not create a relationship
based only on trust.

d

i

ii

iii

Canara Bank v. United India Insurance Company Limited and ors.
Judgment dated 06.02.2020 passed by the Supreme Court in Civil
Appeal No. 1042 of 2020, reported in (2020) 3 SCC 455

Relevant extracts from the judgment:

The definition of consumer under the Act is very wide and it includes
beneficiaries who can take benefit of the insurance availed by the insured. As
far as the present case is concerned, under the tripartite agreement entered
between the Bank, the cold store and the farmers, the stock of the farmers was
hypothecated as security with the Bank and the Bank had insisted that the said
stock should be insured with a view to safeguard its interest. We may refer to
the penultimate clause of the tripartite agreement which reads as follows:

“WHEREAS the Third Party has agreed to insure the
produce/goods stored in the cold storage to indemnify the
produce in case of any casualty or accident by any means
to cover the risk and also to cover the loan amount to avoid
loss at the cost of the Second Party till the release order or
repayment of the loan amount.”
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The aforesaid clause in unambiguous terms binds the cold store to insure
the goods, to indemnify the produce, to cover the risk and cover the loan amount.
This insurance policy has to be taken at the cost of the second party which is
the farmer. Therefore, there can be no manner of doubt that the farmer is a
beneficiary under the policy. The farmer is, therefore, definitely a consumer.

We, therefore, affirm the decision of the National Commission that the value
of the goods as reflected in the warehouse receipts should be taken to be the
value on the date of fire. We may add that this value is not very different from
the median value for most of the products. We rely upon the value given in the
warehouse receipts because that was the value which was given by the farmers,
not knowing that their product is going to be burnt, and was accepted by the cold
store, which must have known the value of the product in the local market and
accepted by the Bank, which on the basis of such surety advanced the loan.

In view of the aforesaid discussion, we are of the view that the Bank shall
be entitled to recover the principal amount advanced by it to each one of the
farmers along with the simple interest at the rate of 12% per annum from the
date of advancing of loan till repayment thereof. The insurance company is
liable to pay the value of goods as reflected in the warehouse receipts of each
farmer along with simple interest at the rate of 12% per annum from the date of
fire till payment of the amount. The dues of the Bank till the date of fire will have
to be first determined and, thereafter, the excess will be payable to the farmer
along with the interest.

The argument raised by learned senior counsel appearing for the insurance
company is that since the goods were held in trust by the cold store, the insurance
company is not liable. We are not at all impressed with this argument. This is not
a case where the goods were deposited only on the basis of trust. The goods
were kept in the cold store on payment of rent by the farmer. This is not a case
envisaged under Exclusion Clause 5 quoted hereinabove. These goods were
also not held on commission. Learned senior counsel appearing for the farmers
submits that the relationship between the farmer and the cold store was of bailor
and bailee. He submits that the crops were given on contractual bailment to the
cold store for consideration.

In the present case, as pointed out above, the farmer had agreed to pay
consideration to the cold store and, therefore, the goods were not held in trust
per se but the goods were held by cold store as bailee of the goods for
consideration. The possession of the farm produce was handed over by the
bailor, i.e. farmer to the cold store i.e. the bailee, in terms of the contract. There
may be inter se rights and liabilities between the farmer and the cold store but it
cannot be said that the goods were held ‘in trust’.


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247. CRIMINAL PROCEDURE CODE, 1973 – Section 216
(i) Charge; addition or alteration of – Whether charges can be

added or altered even after the completion of evidence,
arguments and reserving of the judgment? Held, Yes – Test
for addition or alteration of charges – Whether material brought
on record has a direct link or nexus with the ingredients of
the alleged offences?

(ii) Charge; addition or alteration of – Whether evidentiary value
of material already brought on record is to be taken into
consideration? Held, No – Court is only required to prima facie
determine that there exists sufficient material for commencement
of trial and that such material has a connection or link with the
ingredients of the offences for which charges are sought to
be added or altered.

i

ii

Dr. Nallapareddy Sridhar Reddy v. The State of Andhra Pradesh
& ors.
Judgment dated 21.01.2020 passed by the Supreme Court in Criminal
Appeal No. 1934 of 2019, reported in 2020 (1) Crimes 198 (SC)

Relevant extracts from the judgment:

From the precedents P. Kartikalakshmi v. Sri Ganesh, (2017) 3 SCC 347, Anant
Prakash Sinha v. State of Haryana, (2016) 6 SCC 105, CBI v. Karimullah Osan Khan,
(2014) 11 SCC 538 and Jasvinder Saini v. State (Govt. of NCT of Delhi), (2013) 7 SCC
256 it is clear that Section 216 provides the court an exclusive and wide-ranging
power to change or alter any charge. The use of the words “at any time before
judgment is pronounced” in Sub-Section (1) empowers the court to exercise its
powers of altering or adding charges even after the completion of evidence,
arguments and reserving of the judgment. The alteration or addition of a charge
may be done if in the opinion of the court there was an omission in the framing
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of charge or if upon prima facie examination of the material brought on record, it
leads the court to form a presumptive opinion as to the existence of the factual
ingredients constituting the alleged offence. The test to be adopted by the court
while deciding upon an addition or alteration of a charge is that the material
brought on record needs to have a direct link or nexus with the ingredients of
the alleged offence. Addition of a charge merely commences the trial for the
additional charges, whereupon, based on the evidence, it is to be determined whether
the accused may be convicted for the additional charges. The court must exercise
its powers under Section 216 judiciously and ensure that no prejudice is caused
to the accused and that he is allowed to have a fair trial. The only constraint on
the court’s power is the prejudice likely to be caused to the accused by the
addition or alteration of charges. Sub-Section (4) accordingly prescribes the
approach to be adopted by the courts where prejudice may be caused.

x       x       x

The test adopted by the High Court is correct and in accordance with
decisions of this Court. In the counter affidavit filed by the fourth respondent
before this Court, depositions of PW 1 (LW 1), PW 5 (LW 12) and PW 6 (LW 13)
and their cross-examination have been annexed. The material on record
supports the possibility that in April 2006, the appellant demanded ` 5,00,000/-
from PW 1, who is the complainant, in order to secure a doctor’s job for the
complainant’s daughter in the United Kingdom. According to PW 1, he borrowed
the amount from PW 5 (brother-in-law of PW 1) and paid it to the appellant in
the presence of PW 5 and PW 6 (friend of PW 1). Without pronouncing on the
probative value of such evidence, there exists sufficient material on record that
shows a connection or link with the ingredients of the offences under Sections
406 and 420 of the IPC, and the charges sought to be added.

The veracity of the depositions made by the witnesses is a question of trial
and need not be determined at the time of framing of charge. Appreciation of
evidence on merit is to be done by the court only after the charges have been
framed and the trial has commenced. However, for the purpose of framing of
charge the court needs to prima facie determine that there exists sufficient
material for the commencement of trial. The High Court has relied upon the
materials on record and concluded that the ingredients of the offences under
Sections 406 and 420 of the IPC are attracted. The High Court has spelt out the
reasons that have necessitated the addition of the charge and hence, the
impugned order does not warrant any interference.



248. CRIMINAL PROCEDURE CODE, 1973 – Sections 227 and 228
INDIAN PENAL CODE, 1860 – Sections 107 and 306
(i) Abetment to commit suicide – To constitute an offence u/s 306

of the IPC, prosecution has to establish beyond reasonable
doubt that the deceased committed suicide and the accused
abetted the commission of suicide.
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(ii) Validity of charge – The mere fact that the applicant has
developed some intimacy with co-accused, during subsistence
of marriage and failed to discharge her marital obligations, as
such would not amount to “cruelty”, which drove the deceased
to commit suicide – Accused is discharged from the
commission of offence u/s 306 of the IPC.

i

ii

Varsha v. State of M.P.
Order dated 20.01.2020 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Revision No. 6166 of 2019,
reported in 2020 CriLJ 1944

Relevant extracts from the Order:

The mere fact that the applicant has developed some intimacy with
co-accused-Sudeep, during the subsistence of marriage and failed to discharge
her marital obligations, as such would not amount to “cruelty”, which drive the
deceased to commit suicide. To constitute an offence under Section 306, the
Prosecution has to establish beyond reasonable doubt that the deceased
committed suicide and the accused abetted the commission of suicide. But for
the alleged extra marital relationship, which if proved, could be illegal and
immoral, nothing has been brought out by the prosecution to show that the
accused had provoked, incited or induced the husband to commit suicide.

Taking this view of the matter, the present revision petition is allowed. The
impugned order dated 19.08.2019 passed by Third Additional Sessions Judge,
Ratlam in S.T. No. 209/2014 is hereby set aside and the applicant-Varsha is
discharged from the commission of offence under Section 306 of the IPC.



*249.CRIMINAL PROCEDURE CODE, 1973 – Section 300
INDIAN PENAL CODE, 1860 – Sections 419, 420, 467, 468 and 471
Double jeopardy – Applicability of – Whether mentioning of different
penal provisions in latter FIR can be considered as different
ingredients justifying it? Held, No – If the substance of two FIRs is
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common, mere addition of some penal provisions will not make
latter FIR based on different materials, allegations and grounds.

Prem Chand Singh v. State of Uttar Pradesh and anr.
Judgment dated 07.02.2020 passed by the Supreme Court in Criminal
Appeal No. 237 of 2020, reported in (2020) 3 SCC 54



250. CRIMINAL PROCEDURE CODE, 1973 – Section 313
INDIAN PENAL CODE, 1860 – Sections 86, 302 and 304
(i) Examination of accused – Inculpatory admissions – Whether

to be relied upon? Held, Yes – Where evidence is available,
Court may proceed to enter verdict of guilt.

(ii) Murder and culpable homicide not amounting to murder –
Determination of – Principles reiterated.

(iii) General defenses – Intoxication and drunkenness – Attribution
of knowledge and intention – Held, Section 86 only attributes
accused with knowledge as he would have if he were not under
the state of voluntary intoxication – Knowledge is to be
presumed as if there was no intoxication – So far as intention
is concerned, it  has to be gathered from the attending
circumstances – The test is “was the man beside his mind,
altogether for the time being?” – Degree of intoxication and
time gap between state of intoxication and incident are the
guiding factors.

i

ii

iii
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Paul v. State of Kerala
Judgment dated 21.01.2020 passed by the Supreme Court in Criminal
Appeal No. 38 of 2020, reported in (2020) 3 SCC 115

Relevant extracts from the judgment:

In State of U.P. v. Lakhmi, (1998) 4 SCC 336 the case involved death of the
respondent’s wife. Respondent and the deceased had two children. The
prosecution case was that there were intermittent skirmishes between the couple.
The wife accused the appellant of dissipating his money on account of having
drinks. During the early hours of the fateful day, it is further alleged that the
respondent inflicted blows on the head of the deceased, smashed her skull
leading to instant death. The trial Court convicted the respondent but High Court
acquitted him. We may notice paragraph 8. It reads as under:

“8. As a legal proposition we cannot agree with the High
Court that statement of an accused recorded under Section
313 of the Code does not deserve any value or utility if it
contains inculpatory admissions. The need of law for
examining the accused with reference to incriminating
circumstances appearing against him in prosecution
evidence is not for observance of a ritual in a trial, nor is it
a mere formality. It has a salutary purpose. It enables the
court to be apprised of what the indicted person has to say
about the circumstances pit ted against him by the
prosecution. Answers to the questions may sometimes be
flat denial or outright repudiation of those circumstances.
In certain cases the accused would offer some explanations
to incriminative circumstances. In very rare instances the
accused may even admit or own incriminating circumstances
adduced against him, perhaps for the purpose of adopting
legally recognised defences. In all such cases the court
gets the advantage of knowing his version about those
aspects and it helps the court to effectively appreciate and
evaluate the evidence in the case. If an accused admits
any incriminating circumstance appearing in evidence
against him there is no warrant that those admissions should
altogether be ignored merely on the ground that such
admissions were advanced as a defence strategy.”
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We, therefore, have no hesitation in holding that a statement made by the
accused under Section 313 CrPC even it contains inculpatory admissions cannot
be ignored and the Court may where there is evidence available proceed to
enter a verdict of guilt. In the aforesaid Lakhmi case (supra) the accused
specifically stated that he murdered his wife with a kunda and not with phali. The
Court noted further that there was no merit in the defence sought to be set up
under Section 84 of the Penal Code. However, the Court noted as follows: [Lakhmi
case (supra)].

16. …However, we have noticed that the accused had
adopted another alternative defence which has been
suggested dur ing cross-examination of  prosecution
witnesses i.e. his wife and PW 2 (Ramey) were together on
the bed during the early hours of the date of occurrence. If
that suggestion deserves consideration we have to turn to
the question whether the benefit of Exception I to Section
300 of the IPC should be extended to him?

17. The law is that burden of proving such an exception is
on the accused. But the mere fact that the accused adopted
another alternative defence during his examination under
Section 313 of the IPC without referring to Exception I of
Section 300 of IPC is not enough to deny him of the benefit
of the exception, if the Court can cull out materials from
evidence pointing to the existence of circumstances leading
to that exception. It is not the law that failure to set up such
a defence would foreclose the right to rely on the exception
once and for all. It is axiomatic that burden on the accused
to prove any fact can be discharged either through defence
evidence or even through prosecution evidence by showing
a preponderance of probability.

18. In the above context, we deem it useful to ascertain
what possibly would have prompted the accused to kill his
wife. The prosecution case as noted above, is that the
accused was not well- disposed to his wife as she was
always speaking against his drinking habits. We are inclined
to think that, while considering the manner in which he had
suddenly pounced upon his young wife who bore two
children to him and smashed her head during the early
hours, he would have had some other strong cause which
probably would have taken place within a short time prior
to the murder. Certain broad features looming large in
evidence help us in that line of thinking.”

x       x       x
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As far as the contention that the appellant should be handed down conviction
under Section 304, Part-I, we are not impressed by the said argument. As to
what constitutes murder under Section 300 of the IPC and what constitutes
culpable homicide amounting to murder has been a vexed issue and the subject
matter of a large body of case law. Section 300 of the IPC declares that except
in those cases which are specifically excepted culpable homicide is murder in
situations which have been specifically laid down. They are commonly referred
to as firstly, secondly, thirdly and fourthly under Section 300 of the IPC. If the
intention of the Legislature was that culpable homicide would amount to murder
if it did not fall in any of the five exceptions enumerated in Section 300 of the
IPC. What was the need for the Legislature to ‘waste words’ as it were by declaring
that culpable homicide is murder if the act fell within any of the 4 clauses in
Section 300 of the IPC? In order that an act is to be punished as murder, it must
be culpable homicide which is declared to be murder. Murder is homicide of the
gravest kind. So is the punishment appropriately of the highest order. Murder
requires establishment of the special mens rea while all cases of culpable
homicide may not amount to murder.

x       x       x

As far as this case is concerned, there can be no doubt that the act which
led to the death has been committed by the appellant. We can safely proceed
on the basis also that it amounts to culpable homicide. Going by the
circumstances present in this case and in particular injuries suffered, it is quite
clear that the act would fall within the scope of Section 300 of the IPC. If the act
results in culpable homicide which does not amount to murder, then and then
alone the question arises of applying Section 304 Part-I or Part-II as the case
may be. Appellant cannot extricate himself from the consequence of his act
attracting the ingredients of murder by pointing out Section 304 Part I which
also contains the expression, “the act with the intention to cause death”. The
implications are vastly different. Section 304 of the IPC would apply only in a
case where culpable homicide is not murder. If the act amounting to culpable
homicide satisfies any of the four criteria to bring it under the offence of murder,
being mutually exclusive, there can be no scope for applying Section 304 of the
IPC. On the other hand, if the act is culpable homicide as falling in any of the
five exceptional circumstances mentioned in Section 300 and then it would amount
to culpable homicide not amounting to murder. In cases where the accused is
able to establish he is entitled to the benefit of any of the exceptions under
Section 300 then his case may be considered under Part-I or Part-II of Section
304 of the IPC depending on whether the act which caused the culpable homicide
was done with the intention of causing death or with knowledge that it is likely to
cause death. That apart, cases of culpable homicide which do not attract any of
the four situations under Section 300 would still be culpable homicide to be
dealt with under Section 304 of the IPC. However, if the case falls under any of
the four limbs of Section 300, there would be no occasion to allow Section 304
to have play. If the act which caused the death and which is culpable homicide is
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done with the intention of causing death, then it would be murder. This is however
subject to the act not being committed in circumstances attracting any of the 5
exceptions. Appellant’s contention that it would be culpable homicide not
amounting to murder and reliance placed on the words ‘done with the intention
of causing death’ in Section 304 Part-I is wholly meritless.

x       x       x

Section 86 of the IPC enunciates presumption that despite intoxication which
is not covered by the last limb of the provision, the accused person cannot ward
off the consequences of his act. A dimension however about intoxication may be
noted. Section 86 begins by referring to an act which is not an offence unless
done with a particular knowledge or intent. Thereafter, the law giver refers to a
person committing the act in a state of intoxication. It finally attributes to him
knowledge as he would have if he were not under the state of intoxication except
undoubtedly, in cases where the intoxicant was administered to him either against
his will or without his knowledge. What about an act which becomes an offence
if it is done with a specific intention by a person who is under the state of
intoxication? Section 86 does not attribute intention as such to an intoxicated
man committing an act which amounts to an offence when the act is done by a
person harbouring a particular intention. This question has engaged the attention
of this Court in the decision in Basdev v. State of Pepsu, AIR 1956 SC 488. In the
said case the appellant, a retired military official went to attend a wedding. The
appellant was very drunk. He asked a young boy to step aside a little so that he
could occupy a convenient seat. The boy did not budge. The appellant fired
from a pistol, he had with him, in the abdomen of the boy which proved fatal.
This Court inter alia held as follows:

“It is no doubt true that while the first part of the section
speaks of intent or knowledge, the latter part deals only
with knowledge and a certain e lement of  doubt in
interpretation may possibly be felt by reason of this omission.
If in voluntary drunkenness knowledge is to be presumed
in the same manner as if there was no drunkenness, what
about those cases where mens rea is required?

Are we at liberty to place intent on the same footing, and if so,
why has the section omitted intent in its latter part? This is not
the first time that the question comes up for consideration. It
has been discussed at length in many decisions and the result
may be briefly summarised as follows:-

5. So far as knowledge is concerned, we must attribute to
the intoxicated man the same knowledge as if he was quite
sober. But so far as intent or intention is concerned, we
must gather it from the attending general circumstances of
the case paying due regard to the degree of intoxication.
Was the man beside his mind altogether for the time being?
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If so it would not be possible to fix him with the requisite
intention. But if he had not gone so deep in drinking, and
from the facts it could be found that he knew what he was
about, we can apply the rule that a man is presumed to
intend the natural consequences of his act or acts.

6. Of course, we have to distinguish between motive,
intention and knowledge. Motive is something which prompts
a man to form an intention and knowledge is an awareness
of the consequences of the act. In many cases intention
and knowledge merge into each other and mean the same
thing more or less and intention can be presumed from
knowledge. The demarcating line between knowledge and
intention is no doubt thin but it is not difficult to perceive
that they connote different things. Even in some English
decisions, the three ideas are used interchangeably and
this has led to a certain amount of confusion.”

In this case there is no evidence about how drunk the appellant was or
whether the drunkenness in any way stood in the way of the appellant forming
the requisite intention. There is also gap between the time when he was allegedly
found drinking and the time of the crime. Moreover, in his Section 313 CrPC
statement, according to him, he has stated that he fell fast asleep and he got up
to see his wife hanging. The principle that would apply therefore is that appellant
can be presumed to have intended the natural consequences of his act.



*251.CRIMINAL PROCEDURE CODE, 1973 – Section 386
Remand – In a criminal case, remand is not to be ordered as a matter
of course – It is only if there is a mis-trial or some technical issues
have arisen that such an order may be made but in very rare
circumstances.

Kooli Saseendran and ors. v. State of Kerala etc.
Judgment dated 17.12.2019 passed by the Supreme Court in Criminal
Appeal No. 1874 of 2010, reported in AIR 2020 SC 1729


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*252.CRIMINAL PROCEDURE CODE, 1973 – Section 394
Appeal; abatement of – Whether entire appeal would be abated on
the death of accused appellant where appeal was preferred against
sentence as well as fine? Held, No – Appeal against fine shall be
considered on merits after giving opportunity of hearing to the legal
heirs of accused.

Ramesan (dead) L.R. Girija A v. The State of Kerala
Judgment dated 21.01.2020 passed by the Supreme Court in Criminal
Appeal No. 77 of 2020, reported in 2020 (1) Crimes 163 (SC)



253. CRIMINAL PROCEDURE CODE, 1973 – Sections 437 and 439
(i) Bail – Factors to be considered while granting or cancelling

bail – Explained.
(ii) Bail; cancellation of – Held, cancellation of bail is a harsh order

and it must not be lightly resorted to – Bail may be cancelled
where Court granting bail  has ignored relevant material
indicating involvement of accused or takes into consideration
irrelevant material for grant of bail to accused.

i

ii

Myakala Dharmarajam and ors. v. State of Telangana and anr.
Judgment dated 07.01.2020 passed by the Supreme Court in Criminal
Appeal No. 1974 of 2019, reported in (2020) 2 SCC 743

Relevant extracts from the judgment:

The factors to be considered while granting bail have been held by this
Court to be the gravity of the crime, the character of the evidence, position and
status of the accused with reference to the victim and witnesses, the likelihood
of the accused fleeing from justice and repeating the offence, the possibility of
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his tampering with the evidence and witnesses, and obstructing the course of
justice etc. Each criminal case presents its own peculiar factual scenario and,
therefore, certain grounds peculiar to a particular case may have to be taken
into account by the Court. The court has to only opine as to whether there is
prima facie case against the accused. For the purpose of bail, the Court must
not undertake meticulous examination of the evidence collected by the police and
comment on the same. [Kanwar Singh Meena v. State of Rajasthan, (2012) 12 SCC 180]

In Raghubir Singh v. State of Bihar, (1986) 4 SCC 481 this Court held that bail
can be cancelled where (i) the accused misuses his liberty by indulging in similar
criminal activity, (ii) interferes with the course of investigation, (iii) attempts to
tamper with evidence or witnesses, (iv) threatens witnesses or indulges in similar
activities which would hamper smooth investigation, (v) there is likelihood of his
fleeing to another country, (vi) attempts to make himself scarce by going
underground or becoming unavailable to the investigating agency, (vii) attempts
to place himself beyond the reach of his surety, etc. The above grounds are
illustrative and not exhaustive. It must also be remembered that rejection of bail
stands on one footing but cancellation of bail is a harsh order because it interferes
with the liberty of the individual and hence it must not be lightly resorted to.



254. CRIMINAL PROCEDURE CODE, 1973 – Section 438
CONSTITUTION OF INDIA – Article 21
(i) Anticipatory bail – Reference made to larger Bench in the light

of previous contradictory judgments, answered – Factors to
be kept in mind while dealing with application of anticipatory
bail laid down.

(ii) Anticipatory bail – Whether anticipatory bail can be ordered to
remain in force for a limited period so as to enable that person
to seek regular bail from trial court? Held, generally such an
order should be passed without any restriction on time –
However, in specific facts or features of a case, Court may
impose appropriate condition including limiting it to time or
event.

(iii) Anticipatory bail – Whether life of an anticipatory bail should
end at the time and stage when the accused is summoned by
the Court? Held, No – Unless the anticipatory bail is limited for
a specific tenure, it does not end at the time and stage of
summoning or framing of charge.

i
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ii

iii

Sushila Aggarwal and ors. v. State (NCT of Delhi) and anr.
Judgment dated 29.01.2020 passed by the Supreme Court in Special
Leave Petition (Criminal) No. 7281 of 2017, reported in 2020 (1)
Crimes 225 (SC) (Constitution Bench)

Relevant extracts from the judgment:

In the light of the conflicting views of the different Benches of varying
strength, more particularly in the cases of Shri Gurbaksh Singh Sibbia and ors. v.
State of Punjab, (1980) 2 SCC 565; Siddharam Satlingappa Mhetre v. State of
Maharashtra, (2011) 1 SCC 694; Bhadresh Bipinbhai Sheth v. State of Gujarat, (2016)
1 SCC 152 on the one side and in the cases of Salauddin Abdulsamad Shaikh v.
State of Maharashtra, (1996) 1 SCC 667, subsequently followed in the case of
K.L. Verma v. State and anr., (1998) 9 SCC 348; Sunita Devi v. State of Bihar, (2005)
1 SCC 608; Nirmal Jeet Kaur v. State of M.P., (2004) 7 SCC 558; HDFC Bank Limited
v. J.J. Mannan, (2010) 1 SCC 679 and Satpal Singh v. State of Punjab, (2018) 4 SCC
303, the following questions are referred for consideration by a larger Bench:

“(1) Whether the protection granted to a person under Section
438 Cr.P.C. should be limited to a fixed period so as to
enable the person to surrender before the Trial Court and
seek regular bail?

(2) Whether the life of an anticipatory bail should end at the
time and stage when the accused is summoned by the
court?”

x       x       x

The answer to the first question in the reference made to this Bench is that
there is no offence, per se, which stands excluded from the purview of Section
438, & except the offences mentioned in Section 438(4). In other words,
anticipatory bail can be granted, having regard to all the circumstances, in respect
of all offences. At the same time, if there are indications in any special law or
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statute, which exclude relief under Section 438(1) they would have to be duly
considered. Also, whether anticipatory offences should be granted, in the given
facts and circumstances of any case, where the allegations relating to the
commission of offences of a serious nature, with certain special conditions, is a
matter of discretion to be exercised, having regard to the nature of the offences,
the facts shown, the background of the applicant, the likelihood of his fleeing
justice (or not fleeing justice); likelihood of co-operation or non-co-operation
with the investigating agency or police, etc. There can be no inflexible time
frame for which an order of anticipatory bail can continue.

Therefore, this court holds that the view expressed in Salauddin Abdulsamad
Shaikh, K.L. Verma, Nirmal Jeet Kaur, Satpal Singh, Adri Dharan Das v. State of
West Bengal, (2005) 4 SCC 303, HDFC Bank, J.J. Manan (supra) and Naresh Kumar
Yadav v. Ravindra Kumar Yadav, (2008) 1 SCC 632 about the Court of Sessions, or
the High Court, being obliged to grant anticipatory bail, for a limited duration, or
to await the course of investigation, so as the “normal court” not being “bye
passed” or that in certain kinds of serious offences, anticipatory bail should not
be granted normally-including in economic offences, etc. are not good law. The
observations – which indicate that such time related or investigative event related
conditions, should invariably be imposed at the time of grant of anticipatory bail
are therefore, overruled. Similarly, the observations in Mhetre (supra) that “the
courts should not impose restrictions on the ambit and scope of section 438 Cr.P.C.
which are not envisaged by the Legislature. The court cannot rewrite the provision of the
statute in the garb of interpreting it” is too wide and cannot be considered good
law. It is one thing to say that as a matter of law, ordinarily special conditions
(not mentioned in Section 438(2) read with Section 437(3) should not be
imposed; it is an entirely different thing to say that in particular instances, having
regard to the nature of the crime, the role of the accused, or some peculiar
feature, special conditions should not be imposed. The judgment in Sibbia (supra)
itself is an authority that such conditions can be imposed, but not in a routine or
ordinary manner and that such conditions then become an inflexible “formula”
which the courts would have to follow. Therefore, courts and can, use their
discretion, having regard to the offence, the peculiar facts, the role of the
offender, circumstances relating to him, his likelihood of subverting justice (or a
fair investigation), likelihood of evading or fleeing justice-to impose special
conditions. Imposing such conditions, would have to be on a case to case basis,
and upon exercise of discretion by the court seized of the application under
Section 438. In conclusion, it is held that imposing conditions such as those
stated in Section 437(2) while granting bail, are normal; equally, the condition
that in the event of the police making out a case of a likely discovery under
Section 27 of the Evidence Act, person released on bail shall be liable to be
taken in police custody for facilitating the discovery. Other conditions, which are
restrictive, are not mandatory; nor is there any invariable rule that they should
necessarily be imposed or that the anticipatory bail order would be for a time
duration, or be valid till the filing of the FIR, or the recording of any statement
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under Section 161, Cr.P.C. etc. Other conditions may be imposed, if the facts of
the case so warrant.

The following answers to the reference are set out:

(1) Regarding question No. 1, this court holds that the protection granted
to a person under Section 438 Cr.P.C. should not invariably be limited to a fixed
period; it should inure in favour of the accused without any restriction on time.
Normal conditions under Section 437(3) read with Section 438(2) should be
imposed; if there are specific facts or features in regard to any offence, it is
open for the court to impose any appropriate condition (including fixed nature
of relief, or its being tied to an event) etc.

(2) As regards the second question referred to this court, it is held that the
life or duration of an anticipatory bail order does not end normally at the time
and stage when the accused is summoned by the court, or when charges are
framed, but can continue till the end of the trial. Again, if there are any special
or peculiar features necessitating the court to limit the tenure of anticipatory
bail, it is open for it to do so.

This court, in the light of the above discussion in the two judgments, and in
the light of the answers to the reference, hereby clarifies that the following need
to be kept in mind by courts, dealing with applications under Section 438, Cr.P.C.:

(1) Consistent with the judgment in Shri Gurbaksh Singh Sibbia (supra),
when a person complains of apprehension of arrest and approaches for order,
the application should be based on concrete facts (and not vague or general
allegations) relatable to one or other specific offence. The application seeking
anticipatory bail should contain bare essential facts relating to the offence, and
why the applicant reasonably apprehends arrest, as well as his side of the story.
These are essential for the court which should consider his application, to
evaluate the threat or apprehension, its gravity or seriousness and the
appropriateness of any condition that may have to be imposed. It is not essential
that an application should be moved only after an FIR is filed; it can be moved
earlier, so long as the facts are clear and there is reasonable basis for
apprehending arrest.

(2) It may be advisable for the court, which is approached with an application
under Section 438, depending on the seriousness of the threat (of arrest) to
issue notice to the public prosecutor and obtain facts, even while granting limited
interim anticipatory bail.

(3) Nothing in Section 438 Cr.P.C., compels or obliges courts to impose
conditions limiting relief in terms of time, or upon filing of FIR, or recording of
statement of any witness, by the police, during investigation or inquiry, etc. While
considering an application (for grant of anticipatory bail) the court has to consider
the nature of the offence, the role of the person, the likelihood of his influencing
the course of investigation, or tampering with evidence (including intimidating
witnesses), likelihood of fleeing justice (such as leaving the country), etc. The



JOTI JOURNAL - OCTOBER 2020 -  PART II 356

courts would be justified and ought to impose conditions spelt out in Section
437(3), Cr. P.C. [by virtue of Section 438(2)]. The need to impose other restrictive
conditions, would have to be judged on a case by case basis, and depending
upon the materials produced by the state or the investigating agency. Such
special or other restrictive conditions may be imposed if the case or cases
warrant, but should not be imposed in a routine manner, in all cases. Likewise,
conditions which limit the grant of anticipatory bail may be granted, if they are
required in the facts of any case or cases; however, such limiting conditions
may not be invariably imposed.

(4) Courts ought to be generally guided by considerations such as the
nature and gravity of the offences, the role attributed to the applicant, and the
facts of the case, while considering whether to grant anticipatory bail, or refuse
it. Whether to grant or not is a matter of discretion; equally whether and if so,
what kind of special conditions are to be imposed (or not imposed) are dependent
on facts of the case, and subject to the discretion of the court.

(5) Anticipatory bail granted can, depending on the conduct and behavior
of the accused, continue after filing of the charge sheet till end of trial.

(6) An order of anticipatory bail should not be “blanket” in the sense that it
should not enable the accused to commit further offences and claim relief of
indefinite protection from arrest. It should be confined to the offence or incident,
for which apprehension of arrest is sought, in relation to a specific incident. It
cannot operate in respect of a future incident that involves commission of an
offence.

(7) An order of anticipatory bail does not in any manner limit or restrict the
rights or duties of the police or investigating agency, to investigate into the
charges against the person who seeks and is granted pre-arrest bail.

(8) The observations in Sibbia (supra) regarding “limited custody” or
“deemed custody” to facilitate the requirements of the investigative authority,
would be sufficient for the purpose of fulfilling the provisions of Section 27, in
the event of recovery of an article, or discovery of a fact, which is relatable to a
statement made during such event (i.e deemed custody). In such event, there is
no question (or necessity) of asking the accused to separately surrender and
seek regular bail. Sibbia (supra) had observed that if and when the occasion
arises, it may be possible for the prosecution to claim the benefit of Section 27
of the Evidence Act in regard to a discovery of facts made in pursuance of
information supplied by a person released on bail by invoking the principle stated
by this Court in State of U.P. v. Deoman Upadhyaya, AIR 1960 SC 1125.

(9) It is open to the police or the investigating agency to move the court
concerned, which grants anticipatory bail, for a direction under Section 439(2)
to arrest the accused, in the event of violation of any term, such as absconding,
non-cooperating during investigation, evasion, intimidation or inducement to
witnesses with a view to influence outcome of the investigation or trial, etc.
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(10) The court referred to in para (9) above is the court which grants
anticipatory bail, in the first instance, according to prevailing authorities.

(11) The correctness of an order granting bail, can be considered by the
appellate or superior court at the behest of the state or investigating agency,
and set aside on the ground that the court granting it did not consider material
facts or crucial circumstances. (See Prakash Kadam v. Ramprasad Vishwanath
Gupta, (2011) 6 SCC 189; Jai Prakash Singh (supra), State through C.B.I. v. Amarmani
Tripathi, (2005) 8 SCC 21). This does not amount to “cancellation” in terms of
Section 439(2), Cr.P.C.

(12) The observations in Siddharam Satlingappa Mhetre (supra) (and other
similar judgments) that no restrictive conditions at all can be imposed, while
granting anticipatory bail are hereby overruled. Likewise, the decision in Salauddin
Abdulsamad Shaikh (supra) and subsequent decisions (including K.L. Verma
(supra); Sunita Devi (supra); Adri Dharan Das (supra); Nirmal Jeet Kaur (supra);
HDFC Bank Limited (supra); Satpal Singh (supra) and Naresh Kumar Yadav (supra)
which lay down such restrictive conditions or terms limiting the grant of
anticipatory bail, to a period of time are hereby overruled.



255. CRIMINAL PROCEDURE CODE, 1973 – Section 439
N.D.P.S. ACT, 1985 – Section 37
(i) Bail – NDPS Act – Restrictions and limitations under – Power to

grant bail is subject to the limitation placed by Section 37 –
Two conditions must be satisfied before granting bail; firstly,
prosecution must be given an opportunity to oppose
application and secondly, the Court must be satisfied that there
are reasonable grounds for believing that applicant is not guilty
of such offence – Recording of such satisfaction is sine qua non
for granting bail under the Act.

(ii) “Reasonable grounds” occurring in Section 37 of 1985 Act –
Connotation of – “Reasonable grounds” means something more
than prima facie ground – Reasonable belief contemplated in
provision requires existence of such facts and circumstances
as are sufficient in themselves to justify satisfaction that the
accused is not guilty of the alleged offence.

i
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ii

State of Kerala etc. v. Rajesh etc.
Judgment dated 24.01.2020 passed by the Supreme Court in Criminal
Appeal No. 154 of 2020, reported in 2020 (1) Crimes 158 (SC)

Relevant extracts from the judgment:

The scheme of Section 37 of NDPS Act reveals that the exercise of power
to grant bail is not only subject to the limitations contained under Section 439 of
the CrPC, but is also subject to the limitation placed by Section 37 which
commences with non-obstante clause. The operative part of the said section is
in the negative form prescribing the enlargement of bail to any person accused
of commission of an offence under the Act, unless twin conditions are satisfied.
The first condition is that the prosecution must be given an opportunity to oppose
the application; and the second, is that the Court must be satisfied that there
are reasonable grounds for believing that he is not guilty of such offence. If
either of these two conditions is not satisfied, the ban for granting bail operates.

The expression “reasonable grounds” means something more than prima
facie grounds. It contemplates substantial probable causes for believing that
the accused is not guilty of the alleged offence. The reasonable belief
contemplated in the provision requires existence of such facts and circumstances
as are sufficient in themselves to justify satisfaction that the accused is not
guilty of the alleged offence. In the case on hand, the High Court seems to have
completely overlooked the underlying object of Section 37 that in addition to the
limitations provided under the CrPC, or any other law for the time being in force,
regulating the grant of bail, its liberal approach in the matter of bail under the
NDPS Act is indeed uncalled for.

We may further like to observe that the learned Single Judge has failed to
record a finding mandated under Section 37 of the NDPS Act which is a sine qua
non for granting bail to the accused under the NDPS Act.



*256.CRIMINAL TRIAL:
Circumstantial evidence – In a case based on circumstantial
evidence, when the circumstances relied upon by the prosecution
to prove the guilt of the accused are not complete and do not lead
to the conclusion that in all human probability the murder must have
been committed by the accused, conviction cannot be sustained.
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Mohd. Younus Ali Tarafdar v. State of West Bengal
Judgment dated 20.02.2020 passed by the Supreme Court in Criminal
Appeal No. 119 of 2010, reported in (2020) 3 SCC 747



257. EVIDENCE ACT, 1872 – Section 45
NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 118 (a), 138 and
139
(i) Handwriting expert – In terms of Section 45 of Evidence Act,

opinion of handwriting expert is a relevant piece of evidence
but not conclusive evidence.

(ii) Presumption – Once issuance of cheque is admitted/
established, presumption would arise u/s 139 of Negotiable
Instruments Act, in favour of the holder of the cheque although
the nature of presumption u/s 139 and 118(a) of the Negotiable
Instruments Act of the Negotiable Instruments Act  are
rebuttable and the burden lies upon the accused to rebut the
presumption by adducing evidence.

i

ii

a

Rajeshbhai Muljibhai Patel and ors. v. State of Gujarat and anr.
Judgment dated 10.02.2020 passed by the Supreme Court in Criminal
Appeal No. 251 of 2020, reported in (2020) 3 SCC 794

Relevant extracts from the judgment:

It is also to be pointed out that in terms of Section 45 of the Evidence Act,
the opinion of handwriting expert is a relevant piece of evidence; but it is not a
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conclusive evidence. It is always open to the plaintiff-appellant No.3 to adduce
appropriate evidence to disprove the opinion of the handwriting expert. That
apart, Section 73 of the Indian Evidence Act empowers the Court to compare
the admitted and disputed writings for the purpose of forming its own opinion.
Based on the sole opinion of the handwriting expert, the FIR ought not to have
been registered. Continuation of FIR No.I-194/2016, in our view, would amount
to abuse of the process of Court and the petition filed by the appellants under
Section 482 Cr.P.C. in Criminal Misc. Application No.2735/2017 to quash the
FIR I-194/2016 is to be allowed.

W hen once the issuance of  cheque is admitted/established, the
presumption would arise under Section 139 of the N.I. Act in favour of the holder
of cheque. The nature of presumptions under Section 139 of the N.I. Act and
Section 118(a) of the Evidence Act are rebuttable. The burden lies upon the
accused to rebut the presumption by adducing evidence.



258. EVIDENCE ACT, 1872 – Section 113-A
INDIAN PENAL CODE, 1860 – Sections 306 and 498-A
(i) Presumption – To attract the applicability of section 113-A of

the Evidence Act, the following conditions are required to be
satisfied:
(a) the woman has committed suicide;
(b) such suicide has been committed within a period of seven

years from the date of her marriage;
(c) the husband or his relatives who are charged had

subjected her to cruelty.
(ii) Merely because an accused is found guilty of an offence

punishable u/s 498-A of the Code and the death has occurred
within a period of seven years of marriage, accused cannot be
automatically held guilty for offence punishable u/s 306 of the
Code by employing the presumption u/s 113-A of the Act –
Unless prosecution establishes that some act or i l legal
omissions by the accused has driven the deceased to commit
suicide, conviction u/s 306 of the Code would not be tenable.

i

a

b

c
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ii

Gurjit Singh v. State of Punjab
Judgment dated 26.11.2019 passed by the Supreme Court in Criminal
Appeal No. 1492 of 2010, reported in AIR 2020 SC 1785

Relevant extracts from the order:

It could be seen, that the view taken by the three–Judge Bench of this
Court in the case of Ramesh Kumar v. State of Chhattisgarh, AIR 2001 SC 3837 that
when a case does not fall under clause secondly or thirdly, it has to be decided
with reference to the first clause, i.e., whether the accused has abetted the
commission of suicide by intentionally instigating her to do so; has been
consistently followed. As such, we are of the view that merely because an accused
is found guilty of an offence punishable under Section 498-A of the IPC and the
death has occurred within a period of seven years of the marriage, the accused
cannot be automatically held guilty for the offence punishable under Section
306 of the IPC by employing the presumption under Section 113-A of the Evidence
Act. Unless the prosecution establishes that some act or illegal omission by the
accused has driven the deceased to commit the suicide, the conviction under
Section 306 would not be tenable.



*259.FOREST ACT, 1927 – Section 68
Compounding – When accused takes recourse to remedy of
compounding the offence, it presupposes that he has admitted the
commission of stated offence or about the use of seized vehicle in
the commission of the offence – Therefore, denial of releasing the
seized vehicle by the competent authority merely on the fact that
the accused has admitted his guilt, is not justified – Before such
denial, the competent authority is obliged to reckon tangible factors
such as gravity of offence or that the vehicle has been used for
commission of specified offence even in the past.
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Rakesh alias Tattu v. State of Madhya Pradesh & ors.
Judgment dated 15.11.2019 passed by the Supreme Court in Criminal
Appeal No. 1689 of 2019, reported in AIR 2020 SC 1929



260. HINDU MARRIAGE ACT, 1955 – Sections 11 and 15
CRIMINAL PROCEDURE CODE, 1973 – Section 125
(i) Bar to remarriage – Bar u/s 15 of the Hindu Marriage Act applies

only if the appeal is filed within the period of limitation and not
after expiry of period of limitation.

(ii) Maintenance – Second marriage contracted during the
pendency of an appeal from a decree of divorce is not ab initio
void and certainly not when such an appeal is filed after expiry
of the period of limitation – Wife entitled for maintenance.

i

ii

Krishnaveni Rai v. Pankaj Rai and anr.
Judgment dated 19.02.2020 passed by the Supreme Court in Criminal
Appeal No. 321 of 2020, reported in AIR 2020 SC 1156

Relevant extracts from the judgment:

In any case, the bar of Section 15 is not at all attracted in the facts and
circumstances of this case, where the appeal from the decree of divorce had
been filed almost a year after expiry of the period of limitation for filing an appeal.
Section 15 permits a marriage after dissolution of a marriage if there is no right
of appeal against the decree, or even if there is such a right to appeal, the time
of appealing has expired without an appeal having been presented, or the appeal
has been presented but has been dismissed. In this case no appeal had been
presented with the period prescribed by limitation.
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The bar, if any, under Section 15 of the Hindu Marriage Act applies only if
there is an appeal filed within the period of limitation, and not afterwards upon
condonation of delay in filing an appeal unless of course, the decree of divorce
is stayed or there is an interim order of Court, restraining the parties or any of
them from remarrying during the pendency of the appeal.



261. INDIAN PENAL CODE, 1860 – Section 34
Common intention – Existence of a pre-arranged plan has to be
proved either from the conduct of the accused or from
circumstances or from any incriminating facts – It is not enough to
have the “same intention” independently of each other.

Chhota Ahirwar v. State of Madhya Pradesh
Judgment dated 06.02.2020 passed by the Supreme Court in Criminal
Appeal No. 238 of 2011, reported in AIR 2020 SC 1150

Relevant extracts from the judgment:

Common intention implies acting in concert. Existence of a pre-arranged
plan has to be proved either from the conduct of the accused, or from
circumstances or from any incriminating facts. It is not enough to have the same
intention independently of each other.

The question in this case is, whether the prosecution has been able to
establish a pre-arranged common intention between the accused appellant and
the main accused Khilai to kill the complainant in pursuance of which the accused
Khilai open fired from his pistol. The answer to the aforesaid question has to be
in the negative for the following reasons:

(i) A quarrel broke out between the accused appellant and the
complainant. When the accused appellant tried to prevent the
complainant from going to the field, the complainant insisted on doing
so. While the quarrel was going on, the main accused Khilai arrived
at the spot and intervened whereupon the complainant told him off,
saying he should go home as he was in no way concerned with the
dispute. At this, the main accused Khilai brought out a pistol from his
right pant pocket and aimed it at the complainant.

(ii) There is no evidence to establish any pre-arrangement to converge
at the place of occurrence. The circumstances established suggest
that intervention by the main accused Khilai was by chance. The main
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accused Khilai chanced to stop as he was passing by the place of
occurrence when the accused appellant and the complainant were
quarrelling.

(iii) As per the evidence of the complainant, who is a injured witness,
when the complainant told the main accused Khilai not to intervene
and to go home, Khilai reacted by taking out the pistol from his right
pant pocket and pointing it at the complainant. The pistol was taken
out by the main accused and pointed at Khilai, without any instigation
from the accused appellant.

(iv) Even if it is accepted that the accused appellant uttered the words
attributed to him by the complainant (PW-3) in his evidence, this seems
to have been done on the spur of the moment. Pre-arrangement is
not established.

(v) As observed above, there are some notable discrepancies between
the evidence of the complainant (PW-3) and PW-4 which raise serious
doubts with regard to the truth and/or accuracy of their evidence
particularly in view of the enmity and pre-existing family disputes
between the parties.

(vi) Even though PW-5 may have been declared hostile, his evidence is
not to be rejected within its entirely. This witness also confirmed that
there was an altercation between the accused appellant and the
complainant, in which the main accused Khilai intervened, took out
his pistol and aimed it at the complainant. These facts are corroborated
by PW-3 (the Complainant) and PW-4. This witness however stated
that the main accused Khilai took out his pistol and threatened to kill
the complainant. He did not say that the accused appellant urged the
main accused, Khilai to shoot.



262. INDIAN PENAL CODE, 1860 – Sections 34, 302 and 404
SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989 – Section 3
SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) RULES, 1995 – Rule 7
Offence registered under IPC as well as under the Act of 1989 –
Investigated by an Officer below the rank of Deputy S.P., effect of?
Held, accused is entitled to acquittal as far as offences under the
Act of 1989 are concerned – But for offences under IPC, as there
was no requirement for offences to be investigated by an officer
not below the rank of Deputy S.P., trial thereof must continue.
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State of Madhya Pradesh v. Babbu Rathore & anr.
Judgment dated 17.01.2020 passed by the Supreme Court in Criminal
Appeal No. 123 of 2020, reported in 2020 (1) Crimes 210 (SC)

Relevant extracts from the judgment:

By virtue of its enabling power, it is the duty and the responsibility of the
State Government to issue notification conferring power of investigation of cases
by notified police officer not below the rank of Deputy Superintendent of Police.
Rule 7 of the 1995 Rules provides rank of investigation officer to be not below
the rank of Deputy Superintendent of Police. An officer below that rank cannot
act as investigating officer in holding investigation in reference to the offences
committed under any provisions of the 1989 Act but the question arose for
consideration is that apart from the offences committed under the 1989 Act, if
the offence complained are both under IPC and the offence enumerated in
Section 3 of the 1989 Act and the investigation being made by a competent
police officer in accordance with the provisions of the Code of Criminal Procedure
(hereinafter being referred to as “the Code”), the offences under IPC can be
quashed and set aside for non-investigation of the offence under Section 3 of
the 1989 Act by a competent police officer. This question has been examined by
a two-Judge Bench of this Court in State of M.P. v. Chunnilal @ Chunni Singh,
(2009) 12 SCC 649. Relevant para is as under:

“… By virtue of its enabling power it is the duty and
responsibility of the State Government to issue a notification
conferring power of investigation of cases by notified police
officer not below the rank of Deputy Superintendent of
Police for different areas in the police districts. Rule 7 of
the Rules provided rank of investigating officer to be not
below the rank of Deputy Superintendent of Police. An
officer below that rank cannot act as investigating officer.
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The provisions in Section 9 of the Act, Rule 7 of the Rules
and Section 4 of the Code when jointly read lead to an
irresistible conclusion that the investigation of an offence
under Section 3 of the Act by an officer not appointed in
terms of Rule 7 is illegal and invalid. But when the offence
complained are both under IPC and any of the offence
enumerated in Section 3 of the Act the investigation which
is being made by a competent police officer in accordance
with the provisions of the Code cannot be quashed for
non-investigation of the offence under Section 3 of the Act
by a competent police officer. In such a situation the
proceedings shall proceed in an appropriate court for the
offences punishable under IPC notwithstanding investigation
and the charge-sheet being not liable to be accepted only
in respect of offence under Section 3 of the Act for taking
cognizance of that offence.”

Undisputedly, in the instant case, the respondents were charged under
Sections 302/34, 404/34 IPC apart from Section 3(2)(v) of the 1989 Act and the
charges under IPC have been framed after the investigation by a competent
police officer under the Code, in such a situation, in our view, the High Court
has committed an apparent error in quashing the proceedings and discharging
the respondents from the offences committed under the provisions of IPC, where
the investigation has been made by a competent police officer under the
provisions of the Code. In such a situation, the charge-sheet deserves to proceed
in an appropriate competent court of jurisdiction for the offence punishable under
IPC, notwithstanding the fact that the charge-sheet could not have proceeded
confined to the offence under Section 3 of the 1989 Act.



263. INDIAN PENAL CODE, 1860 – Sections 302 and 376-AB
EVIDENCE ACT, 1872 – Section 9
(i) Identification parade – As a rule of thumb, it cannot be held

that in all circumstances, the test identification pales into
insignificance if the eye-witness has not deposed about the
identification.

(ii) Recovery – The recovery will not stand vitiated merely because
the place of recovery of dead body of victim was an open place
– Moreso, when prosecution has clearly established that the
body was found inside a “beshram” bush.

(iii) Veracity of DNA report – Merely non-mentioning of time and
duration of test will not vitiate the said report.

(iv) Examination of accused – Where conviction is recorded on the
basis of circumstantial evidence, the statement of accused
u/s 313 was relevant material.
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(v) Sentence – The pendency of large number of criminal cases
against the accused persons might be a factor which could be
taken note of for awarding a sentence but in any case, not a
relevant factor for awarding capital punishment.

i

ii

iii

iv

v

Deepak alias Nanhu Kirar v. State of M.P.
Judgment dated 20.02.2020 passed by the High Court of Madhya
Pradesh in Criminal Appeal No. 7544 of 2019, reported in 2020 CriLJ
2076 (DB)

Relevant extracts from the judgment:

Careful reading of this judgment makes it clear that the Supreme Court has
consciously used the word “ordinarily” while holding that a person who has identified
the assailant must himself give evidence in regard to the identification. Thus, as a
rule of thumb, it cannot be held that in all circumstances, the TIP pales into
insignificance if the eye-witness has not deposed about the identification/TIP.

The DNA test report was proved by P.W.-24. During cross-examination, no
questions were asked which may create any doubt on the correctness of this
report. Merely because time and duration of test is not mentioned in the report,
it will not vitiate the said report. The DNA report was assailed by contending that
P.W.-24 produced the relevant certificate which shows that DNA sample was
taken but said document was a photocopy and, therefore, the Court did not
permit the prosecution to exhibit the same. Heavy reliance was placed on a note
appended in the examination-in-chief portion of Dr. Sunil Jain (P.W.-24). However,
a microscopic reading of this para makes it clear that note appended only contains
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the rival contentions of the parties. On the contrary, Para 2 of the deposition of
P.W.-24 shows that prosecution was permitted to mark the seizure memo as
Ex.P.-16 whereby two test tubes containing blood sample of the appellant were
seized.

In view of ratio decidendi of (Sanatan Naskar v. State of W.B., AIR 2010 SC
3570, Khairuddin v. State of W.B., AIR 2013 SC 2354, Brajendra Singh v. State of
M.P., AIR 2012 SC 1552, State of Maharashtra v. Sukhdev Singh, AIR 1992 SC 2100,
State of Maharashtra v. R.B. Chowdhari, AIR 1968 SC 110, Hate Singh Bhagat Singh
v. State of M.B., AIR 1953 SC 468, State of U.P. v. Lakhmi, AIR 1998 SC 1007,
Musheer Khan v. State of M.P., AIR 2010 SC 762, Sunil Clifford Daniel v. State of
Punjab, (2012)11 SCC 205 and Madhu v. Sate of Karnataka, AIR 2014 SC 394), it
can be safely held that in a case of this nature, where conviction is recorded on
the basis of circumstantial evidence, the statement of appellant under Section
313 was a relevant material.

The cases are pending and appellant has not been convicted. In a given
case, the pendency of large number of criminal cases against the accused
persons might be a factor which could be taken note of for awarding a sentence
but in any case, not a relevant factor for awarding capital punishment.



264. INDIAN PENAL CODE, 1860 – Sections 304-B and 498-A
EVIDENCE ACT, 1872 – Sections 32 and 113-B
Multiple dying declarations – Assessment of – Every dying
declaration is to be considered independently on its own merit –
One cannot be rejected because of the contents of other – Instantly,
there were three dying declarations recorded on 06.02.2008,
07.02.2008 and 13.02.2008 respectively – First was recorded by
Panchayat, second by Tehsildar and third by Additional Tehsildar –
While recording first and second dying declarations, deceased was
under the control of her husband and in-laws – Her mother was not
allowed to meet and accompany her to a better hospital – Third dying
declaration was recorded after deceased met her mother –
Deceased implicated only mother-in-law explaining the act of
pouring kerosene and setting her ablaze therein – Under the
circumstances, third dying declaration held, reliable.
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Kashmira Devi v. State of Uttarakhand and ors.
Judgment dated 28.01.2020 passed by the Supreme Court in Criminal
Appeal No. 724 of 2019, reported in 2020 (1) Crimes 144 (SC)

Relevant extracts from the judgment:

The justification for the reliance placed on the third dying declaration dated
13.02.2008 by the High Court is to be examined. The evidence of PW1, as
noted, would disclose that when she first went to the Hospital in Srinagar, she
found that the deceased was surrounded by her husband and in-laws while
PW1, the mother of the deceased was not allowed to interact with her daughter.
It is in that circumstance the said declarations dated 06.02.2008 and 07.02.2008
were recorded. Firstly, the statement dated 06.02.2008 was not recorded by a
Competent Authority or an Officer but is recorded by the so-called Panchayat in
the manner to aid the accused. Insofar as the second dying declaration dated
07.02.2008 it is no doubt true that it has been recorded after a communication
being addressed to the Tehsildar and after being certified by the doctor that the
deceased was mentally fit to make the declaration. Though the said requirements
are satisfied, the surrounding circumstances in which the statement was recorded
while she was under the control of her in-laws. Such statements relied on by the
appellant would not inspire confidence in the Court. In addition, it is noticed that
the same is in the form of question and answer which could also be out of context
depending on the manner in which the questions were put.

As noted in the evidence of PW1, the mother of the deceased, she was not
allowed to accompany the deceased when she was shifted to Doon Hospital.
However, she subsequently went there and was able to interact with her daughter
and in that circumstance after about a week from the incident the declaration
was recorded on 13.02.2008 after being certified by the doctor about the
deceased being conscious and fit to make the statement. The said statement
refers to the incident and the manner in which it had occurred. The indicator to
the truthfulness of such statement is that the deceased had only mentioned
about the appellant i.e., the mother-in-law who had indulged in the act of pouring
kerosene and setting her on fire. She had not implicated her husband nor her
father-in-law who was in the house but has stated that her father-in-law was
sitting in another room having her daughter on his lap and has in fact stated
that when she started crying, her father-in-law came there and he extinguished
the fire. If it was a case of false implication, there was no reason for the deceased
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to have been so specific insofar as the act of causing the death without naming
the other members of the family when all of them were involved in the act of
demanding dowry and was complaining earlier about the harassment meted out
by them. In such circumstance, the reliance placed on the dying declaration
dated 13.02.2008 is justified.

While arriving at such conclusion the High Court has kept in view a decision
of this Court in the case of Nallam Veera Stayanandam v. The Public Prosecutor,
High Court of A.P., (2004) 10 SCC 769 wherein it is held that each dying declaration
has to be considered independently on its own merit as to its evidentiary value
and one cannot be rejected because of the contents of the other. It is held
therein that the Court has to consider each of them in its correct perspective
and satisfy itself which one of them reflects the true state of affairs. The consideration
made herein above would also indicate that on an independent consideration, the
dying declaration dated 13.02.2008 is reliable for the reasons stated above. To the
same effect the High Court has also relied on another decision of this Court in the
case of Ashabai and anr. v. State of Maharashtra, (2013) 2 SCC 224 wherein it is
held that when there are multiple dying declarations, each dying declaration
has to be separately assessed and evaluated on its own merits.



*265.JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) ACT, 2000
– Section 7-A
Age determination – Claim of juvenility – Order passed after
following the procedure stipulated by Act is conclusive proof of
the age as regards child in conflict with law – Such a claim can be
raised at any stage, even after the final disposal of case – But, once
the claim is raised and attains finality, it is not open to the accused
to re-agitate the plea of juvenility by filing a fresh application.

Pawan Kumar Gupta v. State of NCT of Delhi
Order dated 20.01.2020 passed by the Supreme Court in Special
Leave Petition (Criminal) No. 547 of 2020, reported in 2020 (1) Crimes
206 (SC) (Three-Judge Bench)


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266. LAND ACQUISITION, 1894 – Sections 23, 28, 34 and 54
Condonation of delay in filing appeal – Appellant is not entitled to
interest for period of delay in filling appeal.

Executive Engineer, Nimna Dudhna Project, Selu, District
Parbhani, Maharashtra v. State of Maharashtra and ors.
Judgment dated 15.01.2020 passed by the Supreme Court in Civil
Appeal No. 246 of 2020, reported in (2020) 3 SCC 255

Relevant extracts from the judgment:

Merely because at the time of condoning the delay no such condition was
imposed that the claimants shall not be titled to the interest on the enhanced
amount of compensation for the period of delay, the appellant who is otherwise
a public body cannot be saddled with the liability to pay the interest for the
period of delay, which is not at all attributed to them. Under the circumstances,
the common impugned judgment and order passed by the High Court awarding
the interest on the enhanced amount of compensation for the period of delay in
preferring the appeals deserve to be quashed and set aside and the impugned
common judgment and order passed by the High Court is required to be modified
to the aforesaid extent.



267. MOTOR VEHICLES ACT, 1988 – Section 147 (1)
Act policy – Although Act policy does not cover the occupant of the
car or the pillion rider but if the Insurance Company takes additional
premium for passengers then it  means that the gratuitous
passengers are insured by the Insurance Company – However, the
maximum liability of the Insurance Company in such case would be
to the extent of ` 1,00,000/-  (as per India Motor Tariff GR 36).

National Insurance Co. Ltd. v. Dilip Kumar Jain and ors.
Judgment dated 02.04.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 139 of 2010,
reported in 2020 ACJ 958
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Relevant extracts from the judgment:

“Act” Policy does not cover the occupant of the car or the pillion rider.

However, it is apparent from the Insurance Policy, Ex. D-1, that the appellant
had charged ` 450/- as an additional premium for 9 passengers. Thus, it is
clear that the gratuitous passengers were insured by the Insurance Company.
However, the maximum liability of the Insurance Company would be to the extent
of ` 1,00,000 (As per Indian Motor Tariff G.R. 36) and not ` 10,000 as mentioned
in the Insurance Policy, Ex. D-1. Thus, it is held that although the Insurance
Policy Ex. D-1 was an “Act” Policy, but since, the Insurance Company had charged
additional premium of ` 450/- for nine passengers (i.e. ` 50 for each passenger),
therefore, the Insurance Company is severally and jointly l iable to pay
compensation subject to maximum liability of ` 1,00,000.



268. MOTOR VEHICLES ACT, 1988 – Section 149 (2) (a) (i) (c)
Violation of policy – Insurance company is liable to satisfy the award
and thereafter seek recovery from the owner of the vehicle if the
offending vehicle was not having permit and fitness certificate on
the date of accident.

a i c

Gudiya and ors. v. Govind Sharma and ors.
Judgment dated 03.05.2019 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Appeal No. 532 of 2013,
reported in 2020 ACJ 1569

Relevant extracts from the judgment:

So far as applicability of liability is concerned, although several judgments
from time to time has been passed by the Hon’ble Apex Court in this regard. The
Hon’ble Apex Court in the case of Francisca Luiza Rocha and ors. v. K. Valarmathi,
2018 ACJ 1430 (SC) while considering the decision of the Hon’ble Apex Court in
the case of National Insurance Company Ltd. v. Swaran Singh, 2004 ACJ 1 (SC)
concluded that Insurance Company is liable to satisfy the award and thereafter
seek recovery from the owner of the vehicle. Said law would be applicable in the
present fact situation of the case wherein the offending vehicle was not having
permit and fitness certificate on the date of accident, as reflected in the discussion
in the impugned award but held that at the relevant point of time on 11.12.2011,
owner of the vehicle – respondent No.2 was not having permit for the offending
vehicle, therefore, this Court concludes that the Insurance Company shall have
to satisfy the award thereafter seek recovery from owner of the vehicle.


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269. MOTOR VEHICLES ACT, 1988 – Sections 166 and 168
(i) Compensation – Assessment of income – Investment in LIC

policies is not mandatory, but voluntary and serves dual purpose;
(a) investment for future saving and coverage of risk and (b) tax
saving – Income Tax Act promotes certain specified nature of
investments and offer tax exemption among other incentives
under Chapter VI(a) of the Act – Investment in LIC polices is one
of them – Thus, the income reduced by tax benefit on LIC
investments cannot be construed to be loss of income of
assessee.

(ii) Loss of income – Merely running of shop by the L.Rs. of the
deceased by itself shall not lead to presumption of no loss of
income to the family, unless income generated from the shop
after death of the deceased is found to be substantially the
same with the income earned by the deceased.

i

VI(a)

ii

Mamta Kanoongo and ors. v. Dilip Agrawal and ors.
Judgment dated 26.07.2019 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Appeal No. 687 of 2019,
reported in 2020 (2) MPLJ 256

Relevant extracts from the judgment:

Undisputedly, income available at the hands of the deceased for taxation
in the assessment year 2015-16 was ` 3,53,503/-. The investment in the LIC
policies was not mandatory, but voluntary and serves dual purpose; (a)
investment for future saving and coverage of risk and (b) tax saving.

The Income Tax Act promotes certain specified nature of investments and
offer tax exemption under Income Tax Act among other incentives under Chapter
VI (a) of the Act. Investment in LIC polices is one of them. As such, the income
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reduced by tax benefit on LIC investments cannot be construed to be the loss of
income of the assessee.

As no efforts were made by the insurance company to substantiate the
submission that there was no loss of income to the family after demise of
deceased. Merely, running of medical shop by the son of the deceased by itself
shall not lead to presumption of no loss of income to the family, unless the
income generated from the medical shop after death of the deceased is found
to be substantially the same with the income earned by the deceased. The
judgment cited by Senior Advocate for appellant in the case of Urmila wd/o
Prakash Deora & ors. v. M.P. State Road Transport Corporation Bhopal and ors.,
2002 (3) MPLJ 347 supports the view taken by this Court as in the said case, the
Division Bench has held that loss of income of the deceased cannot be set off
by the income of the son from the same business or undertaking etc.
consequently, the second submission so raised by Counsel for the respondent/
Insurance Company is also hereby rejected.



*270.MOTOR VEHICLES ACT, 1988 – Sections 166 and 168
Compensation – Future prospects – In computation of
compensation, future prospects of the self employed person
(deceased) must be considered according to his age at the time of
accident – In National Insurance Company Limited v. Pranay Sethi and ors.,
2017 ACJ 2700 (SC)  (Constitution Bench), Supreme Court  has
considered the issue in relation to future prospects, while granting
the compensation and held as under:-

“61 (iv) In case the deceased was self-employed or on a fixed
salary, an addition of 40% of the established income should be
the warrant where the deceased was below the age of 40 years.
An addition of 25% where the deceased was between the age
of 40 to 50 years and 10% where the deceased was between
the age of 50 to 60 years should be regarded as the necessary
method of computation.

us’kuy ba’;ksjsa’k daiuh fyfeVsM fo- iz.k; lsBh ,oa vU;] 2017 ,lhts 2700
¼lq-dks-½ ¼lafo/kku ihB½

“61 (iv) In case the deceased was self-employed or on a fixed
salary, an addition of 40% of the established income should be
the warrant where the deceased was below the age of 40 years.
An addition of 25% where the deceased was between the age
of 40 to 50 years and 10% where the deceased was between
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the age of 50 to 60 years should be regarded as the necessary
method of computation.

Kunjan Sadana and anr. v. Mahesh Kumar and ors.
Judgment dated 10.12.2019 passed by the Supreme in Civil Appeal
No. 9312 of 2019, reported in 2020 ACJ 812 (SC)



*271.MOTOR VEHICLES ACT, 1988 – Sections 166 and 168
(i) Compensation – Liability – Once in a claim petition filed by the

other claimant arising out of the same accident, it has been
held that Insurance Company is liable to indemnify the owner
and is jointly and severally liable to pay compensation, then
the said finding would be binding – Only if any new evidence
is led by the parties, only then it would be possible for the
Claims Tribunal to give a finding at variance with the findings
recorded in earlier claim petition arising out of same accident.

(ii) Abatement of claim petit ion – Non-bringing the legal
representatives of the deceased driver  of the offending
vehicle do not affect adversely the petition – It does not result
in abatement of the claim petition in toto because the owner
of the offending vehicle is made vicariously liable for the act
of his employee, i.e., driver, therefore, once it is held that the
driver of the offending vehicle was rash and negligent and
was responsible for the accident, then the owner of the vehicle
would automatically become liable to pay compensation for the
rash and negligent act of his driver – For the purpose of
payment of compensation, the owner of the offending vehicle
can be kept in the category of legal representative of the driver.

i

ii
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Meera and ors. v. Har Prasad and ors.
Order dated 13.01.2020 passed by the High Court of Madhya
Pradesh (Bench Gwalior) in Miscellaneous Appeal No. 267 of 2017,
reported in 2020 (2) MPLJ 297



*272.MOTOR VEHICLES ACT, 1988 – Section 168
Motor Insurance – Commercial Vehicle package policy – Theft of
vehicle – When an insured has lodged the FIR immediately after
the theft of a vehicle occurred and when the police after investigation
have lodged a final report when the vehicle was not traced and when
the surveyors/investigators appointed by the insurance company
have found the claim of the theft to be genuine, then mere delay in
intimating the insurance company about the occurrence of the theft
cannot be a ground to deny the claim of the insured.

Gurshinder Singh v. Shriram General Insurance Co. Ltd. and
anr.
Judgment dated 24.01.2020 passed by the Supreme Court in
Civil Appeal No. 653 of 2020, reported in 2020 ACJ 1029 (SC)
(Three-Judge Bench)



273. MOTOR VEHICLES ACT, 1988 – Section 173
CIVIL PROCEDURE CODE, 1908 – Order 41 Rule 22
Appeal – Cross-objection – Insurance Company filed appeal before
the High Court challenging its liability – Claimants filed cross-
objection seeking enhancement of compensation – Appeal was
dismissed for want of office objections – High Court dismissed the
cross-objections as not maintainable on the ground that appeal by
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Insurance Company was restricted only to denial of its liability and
had not challenged the quantum of compensation – Apex Court held
that respondent cannot be denied to file cross-objection on appeal
filed by the other side challenging that part of the award with which
he was aggrieved.

Urmila Devi and ors. v. Branch Manager, National Insurance
Co. Ltd. and anr.
Judgment dated 30.01.2020 passed by the Supreme Court in
Civil  Appeal No. 838 of 2020, reported in 2020 ACJ 771 (SC)
(Three-Judge Bench)

Relevant extracts from the judgment:

A conjoint reading of the provisions of Section 173 of the M.V. Act; Rule
249 of the Bihar Motor Vehicles Rules, 1992; and Order XLI Rule 22 of the CPC
would reveal that there is no restriction on the right to appeal of any of the
parties. It is clear, that any party aggrieved by any part of the Award would be
entitled to prefer an appeal. It is also clear, that any respondent, though he may
not have appealed from any part of the decree, apart from supporting the finding
in his favour, is also entitled to take any cross-objection to the decree which he
could have taken by way of appeal.

When in an appeal the appellant could have raised any of the grounds
against which he is aggrieved, we fail to understand, as to how a respondent
can be denied to file cross-objection in an appeal filed by the other side
challenging that part of the Award with which he was aggrieved. We find, that
the said distinction as sought to be drawn by the High Court is not in tune with
conjoint reading of the provisions of Section 173 of the M.V. Act; Rule 249 of the
Bihar Motor Vehicles Rules, 1992; and Order XLI Rule 22 of the CPC.

As a matter of fact, it could be seen from the prayer clause in the appeal
preferred by the respondents herein (Insurance Company) before the High Court
that the entire award was challenged by the respondents – Insurance Company.
Not only that, but the appellants herein (the claimants) were also impleaded as
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party respondents to the said appeal. In such circumstances, the High Court
has erred in declining to consider the cross-objection of the appellants herein
(the claimants) on merits.

There is another angle to it. Sub-rule (4) of Rule 22 of Order XLI of the
CPC specifically provides, that even if the original appeal is withdrawn or is
dismissed for default, the cross-objection would nevertheless be heard and
determined after such notice to the other parties as the Court thinks fit. We are,
therefore, of the considered view, that even if the appeal of the Insurance
Company was dismissed in default and the Insurance Company had submitted
that they were not interested to revive the appeal, still the High Court was required
to decide the cross-objection of the appellants herein on merits and in
accordance with law.



*274.NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138 and 147
LEGAL SERVICES AUTORITIES ACT, 1987 – Section 19
Compromise in Lok Adalat – New cheque issued and again dishonoured
– Whether dishonour of cheque issued in pursuance of a compromise
arrived at Lok Adalat would constitute offence u/s 138 of Act of 1881?
Held, Yes – Award of a Lok Adalat is deemed to be a decree of Civil
Court and executable as a legally enforceable debt.

Arun Kumar v. Anita Mishra and ors.
Judgment dated 18.10.2019 passed by the Supreme Court in Criminal
Appeal No. 1580 of 2019, reported in AIR 2019 SC 5745



275. PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 –
Sections 12, 18 and 27
(i) Section 18 of the Domestic Violence Act relates to protection

only – Before issuing notice, the Court shall prima facie be
satisfied that there have been instances of domestic violence.

(ii) There are no specific allegations as to how other relatives of
appellant have caused the acts of domestic violence – The
criminal case of domestic violence against other relatives of
appellant cannot be continued.
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(iii) The petition under the Domestic Violence Act can be filed in a
court where the “person aggrieved” permanently or
temporarily resides or carries on business or is employed.

i

ii

iii

Shyamlal Devda and ors. v. Parimala
Judgment dated 22.01.2020 passed by the Supreme Court in Criminal
Appeal No. 141 of 2020, reported in 2020 CriLJ 2114

Relevant extracts from the judgment:

Section 18 of the Domestic Violence Act relates to protection order. In terms
of Section 18 of the Act, intention of the legislature is to provide more protection
to woman. Section 20 of the Act empowers the court to order for monetary relief
to the “aggrieved party”. When acts of domestic violence is alleged, before
issuing notice, the court has to be prima facie satisfied that there have been
instances of domestic violence.

In the present case, the respondent has made allegations of domestic
violence against fourteen appellants. Appellant No.14 is the husband and
appellants No.1 and 2 are the parents-in-law of the respondent. All other
appellants are relatives of parents-in-law of the respondent. Appellants No. 3, 5,
9, 11 and 12 are the brothers of father-in-law of the respondent. Appellants
No. 4, 6 and 10 are the wives of appellants No. 3, 5 and 9 respectively. Appellants
No. 7 and 8 are the parents of appellant No. 1. Appellants No. 1 to 6 and 14 are
residents of Chennai. Appellants No. 7 to 10 are the residents of State of
Rajasthan and appellants No. 11 to 13 are the residents of State of Gujarat.
Admittedly, the matrimonial house of the respondent and appellant No. 1 has
been at Chennai. Insofar as appellant No.14-husband of the respondent and
appellants No. 1 and 2 Parents-in-law, there are averments of alleging domestic
violence alleging that they have taken away the jewellery of the respondent
gifted to her by her father during marriage and the alleged acts of harassment
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to the respondent. There are no specific allegations as to how other relatives of
appellant No.14 have caused the acts of domestic violence. It is also not known
as to how other relatives who are residents of Gujarat and Rajasthan can be
held responsible for award of monetary relief to the respondent. The High Court
was not right in saying that there was prima facie case against the other appellants
No. 3 to 13. Since there are no specific allegations against appellants No. 3 to
13, the criminal case of domestic violence against them cannot be continued
and is liable to be quashed.



*276.STAMP ACT, 1899 – Section 35
Objection as to deficiency in stamp duty – Whether can be deferred
till final decision in the suit? – Held, generally such objection is
required to be decided before proceeding further in the suit – But,
where nature of document is required to be determined on the basis
of evidence, it is reasonable to defer the admissibility of document
till final decision in the suit – Instantly, a power of attorney was
challenged as conveyance deed and objection of insufficient stamp
duty raised – Held, nature of document can be determined only after
evidence – Thus, admissibility of document deferred till final
decision in suit.

M/s. Z. Engineers Construction Pvt. Ltd. And another v. Bipin
Bihari Behera and others
Judgment dated 14.02.2020 passed by the Supreme Court in Civil
Appeal No. 1627 of 2019 (Arising out of SLP (Civil) No.5036 of 2019),
reported in AIR 2020 SC 1140
[*Readers are advised to read Bipin Shantilal Panchal v. State of Gujarat,
AIR 2001 SC 1158 and Avinash Kumar Chauhan v. Vijay Krishna Mishra, AIR
2009 SC 1489 also.]


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277. TRANSFER OF PROPERTY ACT, 1882 – Sections 5 and 108
CIVIL PRACTICE :
(i) Concept of “unearned increase” – Explained – Unearned

increase in case of Government grant is the difference between
premium paid and the market value of property.

(ii) Construction of document – Transfer of leasehold interest in
property or absolute transfer of all rights, titles and interest –
Perpetual leave was granted to original grantee – Right of lease
was purchased by Central Government under statutory powers
of Income Tax Act – Property was put in auction by Central
Government through DDA – Sale deed was executed in favour
of auction purchaser – Action purchaser claimed absolute
transfer – Held, what was transferred by auction was the
leasehold interest in property – Sale deed cannot be read in
divorce to the auction notice – Sale was not absolute.

i

ii

Delhi Development Authority v. Karamdeep Finance and
Investment (India) Private Limited and ors.
Judgment dated 12.02.2019 passed by the Supreme Court in Civil
Appeal No. 1533 of 2019, reported in (2020) 4 SCC 136

Relevant extracts from the Judgment:

In perpetual lease, granted to Shri Trilochan Singh Rana and Mrs. Rani
Rana, one of the conditions provided that the lessor may impose conditions to
claim and recover a portion of the unearned increase in the value (i.e. the
difference between the premium paid and the market value) of the residential
plot at the time of sale, transfer, assignment or parting with the possession, the
amount to be recovered being fifty per cent of the unearned increase.
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In the present case, the appropriate authority has exercised its power under
Section 269-UD of the Income Tax Act for the purchase of the property by the
Central Government. It is by exercise of statutory power that rights of the lessee
were purchased by the Central Government. The Central Government issued
auction notice for auction of property in question.

The learned counsel for the petitioner has relied on Clauses 1 and 2 of the
sale deed, which are to the following effect:

“1. That in pursuance of the said auction and consideration
of the sum of ` 1,08,05,000 (Rs one crore eight lakhs and
five thousand only) already paid by the vendor/auction-
purchaser to the vendor as aforesaid, the receipt of which
the vendor hereby acknowledged, the vendor hereby
transfers, conveys and sells to the auction-purchaser, the
vendee, by way of sale of that plot of land measuring 725
sq. yds. bearing No. 14 in Block A-2 in the layout plan of
Safdarjung Development Scheme, Ring Road South Delhi
(Villages Mohammadpur Munirka and Humayunpur Revenue
Estate,  together with al l  r ights , t i t les, interests,
appurtenances, easements, privileges in and pertaining to
the aforesaid property in favour of the vendee absolutely
and forever, with the provisions of Section 269-UE (1) of
the Income Tax Act, 1961 and all the powers, rights and
interests vested in the vendor with regard to the sale,
transfer and conveyances of the aforesaid property to the
vendee hereto.

2. That on the execution of this sale deed, the vendee has
become the absolute and exclusive owner of the property
hereby sold, conveyed and transferred to it and that the
vendee shall have absolute rights and title to the same and
to deal with the property in any manner it likes. It is made
clear that the vendor has no right and is left with no interest,
claim or title of any nature whatsoever into/on/upon the
aforesaid property.”

A plain reading of the above clauses does give impression that what was
sold to the writ petitioner was all rights, titles, interests and appurtenances but
when we read Clause 3 of the same sale deed, the said clause gives a different
impression. Clause 3 of the sale deed is as follows:

“That the vendor hereby represents and assures to the
vendee that his right in the property hereby sold, transferred
and conveyed is in terms of the agreement for transfer dated
29.09.1988 between Mr. Trilochan Singh Rana and Ms. Rani
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Rana, transferor and M/s Ocean Construction Industries
(P) Ltd. (through its Director Shri Jugal Kishore Malhan),
transferee.”

Before we construe the document, we need to first notice the auction notice
by which the property was put to auction. Auction notice, which has been brought
on the record as Annexure R-1 indicates that details of four properties were
given in the auction notice. It is useful to look into the details given as follows:

Details of Properties Reserve Price

Property No. B-6, Friends Colony Mathura Road, New Delhi.
This is a lease hold residential plot measuring 195.097
sq.m. together with buildings and structure thereon and
fixtures and fitting therein

34.20 lacs1.

Property No. 14, Block A-2, Safdarjung Development Area,
New Delhi.
This is a lease hold residential plot measuring (725 sq.
yds.) with a double storeyed building. The Ground Floor
consists of drawing dining bed room, kitchen and a garage.
The First Floor consists of 3 bed rooms, 3 bath rooms,
store and a lobby over the garage. There are 2 floors
each having a servant room W.O. and a cocking verandah.

1.08 crores

Property No. A-8/23, Vasant Vihar, New Delhi.
This is a lease hold residential plot No. 23 in Street No.
A-8 in the lay out plan of Vasant Vihar of the Government
Servants Cooperative. House Building Society Ltd., and
measuring 150 Sq. yds. alongwith the super structure
build thereon. (Covered area 1350 Sq. Ft).

36.60 Lacs3.

Property bearing House No. E-444 (Ground Floor), Greater
Kailash Part-II, New Delhi-110048.
All rights, titles and Interests in the dwelling unit on ground
floor, and mazanine floor of House No. E-444, Greater
Kailash, Part-II, New Delhi, together with undivided.
Indivisible and impartible ownership right of 35% in the
land underneath of the said building and including the
followings:—
1. One drawing-cum-dining hall, three bed rooms with
attached bath rooms, balcony, kitchen, storage space
(servants quarters) and servant’s bath rooms on ground floor.
2. Front lawn and back courtyard on the ground floor.
Parking space for a Maruti Car in the Driveway.
Ingress and Egress from the main gate to the dwelling unit.

25.60 lacs4.

2.
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A perusal of the details of the properties indicates that the property in
question is included as Item 2, which is mentioned as “This is a leasehold
residential plot”. It is to be noticed that insofar as properties at S1. Nos. 1, 2 and
3 are concerned, the words mentioned are “leasehold residential plots” whereas
with regard to property details given at S1. No. 4, it has been mentioned that “all
rights, titles and interests in the dwelling unit”, which if contrasted with details of
properties given at S1. Nos. 1, 2 and 3 contains the intendment. Thus, there
cannot be any doubt that property in question, which was put in auction was a
property as leasehold rights residential plots. When property is auctioned, the
terms and conditions of auction are binding on both the parties. When the
petitioner submitted his bid in pursuance of the auction notice, he was bidding
for leasehold residential plot with a double – storeyed building. While interpreting
the sale deed, the auction notice has to be looked into to find out the nature of
the transaction. The sale deed cannot be read divorced to the auction notice or
contrary to auction notice. Auction of a leasehold residential plot and auction of
freehold residential plot carry different connotations. Leasehold rights are limited
rights, which are subservient to freehold rights of a property. In giving bid for
leasehold rights and freehold rights, different considerations are there. Clause
3, as noted above, indicates that the property sold and transferred is in terms of
the agreement dated 29-9-1988 between Trilochan Singh Rana and Mrs Rani
Rana to M/s Ocean Construction Industries (P) Ltd. Trilochan Singh Rana and
Mrs Rani Rana were only leaseholders. Thus, they could best transfer their
right, which was conferred to them by the indenture dated 18.03.1970.

There cannot be any dispute to principles of constructions of document as
laid down by this Court. But we have to look into the different clauses to find out
the real intention of the granter. We need to notice that present is a case of
government grant where the Government has granted rights by sale deed to
the writ petitioner.

Normally, the grant should be construed to include all rights, title and interest
of the grantor, unless there is a country provision either expressly made, or
implied by necessary implication, is the principle, which has been laid down by
this Court in the above case. Para 3 contains the intention of the granter to
transfer the rights to the writ petitioner in terms of the agreement dated
29.09.1998. Clause 3 limits and explains the rights, which were given in. Clauses
1 and 2 of the sale deed, but it cannot be said that Clause 3 is totally
contradictory to Clauses 1 and 2. The three clauses have to be harmoniously
construed to give effect to the intention of the granter. Furthermore, as we have
noticed that auction notice provided for auction of leasehold rights, which is an
important factor, which cannot be brushed aside while interpreting the sale deed.

We, thus, find that on true construction of the sale deed, it is clear that all
rights, titles and interests were not conveyed to the petitioner in the leasehold
residential plot, when we read Clauses 1, 2 and 3 together.


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CIRCULARS/NOTIFICATIONS

PART - III

NOTIFICATION DATED 22.09.2020 OF DEPARTMENTOF
REVENUE, MINISTRY OF FINANCE AUTHORIZING OFFICERS OF
AND ABOVE THE RANK OF INSPECTORS OF THE NATIONAL
INVESTIGATION AGENCY TO EXERCISE THE POWER AND

PERFORM DUTIES U/S 53 (1) OF NDPS ACT.

New Delhi, the 22nd September, 2020-10-13

S.O. 3213 (E) - In exercise of the powers conferred by sub section (1) of
section 53 of the Narcotic Drugs and Psychotropic Substances Act, 1985 the
Central Government, after consultation with the State Governments, hereby
invests the off icers of and above the rank of inspectors in the National
Investigation Agency constituted under the National Investigation Agency Act,
2008 to exercise the power and perform duties specified in sub-section (1) of
that section, within the area of the their jurisdiction.

 dsanzh; ljdkj] Lokid vkS"kf/k vkSj eu% izHkko inkFkZ vf/kfu;e] 1985

dh /kkjk 53 dh mi&/kkjk ¼1½ }kjk iznRr 'kfDr;ksa dk iz;ksx djrs gq,] jkT; ljdkjksa dh lgefr

ls] jk"Vªh; vUos"k.k vfHkdj.k vf/kfu;e] 2008 ds v/khu xfBr jk"Vªh; tkap ,tsalh esa fujh{kd in

ds vf/kdkfj;ksa dks mudh vf/kdkfjrk ds {ks=ksa ds Hkhrj] /kkjk 53 ¼1½ esa fofufnZ"V 'kfDr;ksa dk iz;ksx

vkSj drZO;ksa dk ikyu djus ds fy, l'kDr djrh gSA

(F.No. N/11011/04/2019-NC-III)

Biswajit Sarkar, Under Secy.





JOTI JOURNAL - OCTOBER 2020 - PART III 26

NOTIFICATION DATED 14.09.2020 OF THE HIGH COURT OF THE
MADHYA PRADESH SPECIFYING COURT WHICH MAY DISPOSE
OF URGENT APPLICATION WHEN THE COURT OF SPECIAL
SESSIONS JUDGE SPECIFIED UNDER  SC/ST (PREVENTION OF

ATROCITIES) ACT IS VACANT.

 In exercise of the powers conferred u/s 9(5) of the Cr.P.C. 1973, the High

Court of Madhya Pradesh hereby directs that where the office of the Special

Sessions Judge specified by the Government of Madhya Pradesh u/s 14 of the

SC/ST (Prevention of Atrocities) Act (Special Judge) is vacant, then any

urgent application which may be made or pending before Special Court, shall be

disposed of by the, Senior most Addl. Sessions Judge at the headquarters or in

his/her absence, by the Senior most Addl. Sessions Judge or Sessions Judge

available in the Sessions Division or in the absence of all of them by the Chief

Judicial Magistrate of the District; and every such Judge or Magistrate shall be

deemed to be the Presiding Officer/Judge of the said Court of Sessions (Court

of Special Judge) for this purpose.

The High Court Notification no. 1414/Conf./II-II21/63-part-II, dt. 9-9-96 is

hereby withdrawn.

By Order of Hon’ble the Chief Justice

(B.P. SHARMA)
REGISTRAR(DE)



‘‘The law cannot be used as a device to reach back in time and
provide a legal remedy to every person who disagrees with the
course which history has taken. The courts of today cannot take
cognizance of historical rights and wrongs unless it is shown
that their legal consequences are enforceable in the present.’’

M. Siddiq v. Suresh Das,
2020 (1) SCC 1
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PART - IV
IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

THE MADHYA PRADESH MONEYLENDERS (AMENDMENT)
ACT, 2020

NO. 16 OF 2020
[26th September, 2020]

[Received the assent of the Governor on the 25th September, 2020; assent
first published in the “Madhya Pradesh Gazette (Extraordinary)”, dated
26th September, 2020.

An Act further to amend the Madhya Pradesh Moneylenders Act, 1934.

BE it enacted by the Madhya Pradesh Legislature in the seventy first year
of the Republic of India as follows :-

1. Short title. – This Act may be called the Madhya Pradesh Moneylenders
(Amendment) Act, 2020.

2. Amendment of section 2. – In Section 2 of the Madhya Pradesh
Moneylenders Act, 1934 (No. 13 of 1934) (hereinafter referred to as the
Principal Act), in clause (vii), after sub-clause (d), the following sub-clause
shall be inserted, namely :–

“(da) a loan advanced by a “non-banking financial company” as defined in
section 45-I(f) of the Reserve Bank of India Act, 1934, (No. 2 of 1934)”.

3. Insertion of section 2-B – After section 2-A of the Principal Act, the
following section shall be inserted, namely :–

“2-B. Limit of interest. – No moneylender shall charge interest more than
the rate notified by the State Government from time to time.”

4. Renumbering of section 11-FF and insertion of new section 11-FF. –
Section 11-FF of the Principal Act shall be renumbered, as section 11-FFF
and before section 11-FFF as so renumbered, the following new section
shall be inserted, namely :–

“11-FF. Loan by unregistered moneylenders shall not be recoverable in certain
conditions. – Notwithstanding anything contained in any other law for the
time being in force, any loan advanced to any person by a moneylender
not registered under section 11-B shall not be recoverable in any Court of
law unless at the time of filing the suit the moneylender held an effective
registration and the Court is satisfied that the loans advanced were in
compliance with section 2-B.”

5. Amendment of section 11-FFF. – In section 11-FFF as so renumbered
of the Principal Act, in marginal heading and in provision, for the word,
figure and letter “section 2-A” wherever they occur, the words, the figures
and letters “section 2-A, Section 2-B” shall be substituted.
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¼fnukad 25 flrEcj] 2020 dks jkT;iky dh vuqefr çkIr gqbZ vuqefr ^*e/;çns'k jkti=
vlk/kkj.k½** esa fnukad 26 flrEcj] 2020 dks çFke ckj çdkf'kr dh xbZ½

e/;çns'k lkgwdkj vf/kfu;e] 1934 dks la'kksf/kr djus gsrq vf/kfu;eA

Hkkjr x.kjkT; ds bdgRrjosa o"kZ esa e/;çns'k fo/kku&eaMy }kjk fuEufyf[kr :i esa ;g
vf/kfu;fer gks%&

 & bl vf/kfu;e dk laf{kIr uke e/;çns'k lkgwdkj ¼la'kks/ku½ vf/kfu;e] 2020
gSA

& e/;çns'k lkgwdkj vf/kfu;e] 1834 ¼Øekad 13 lu~ 1834½ ¼tks blesa
blds i'pkr~ ewy vf/kfu;e ds uke ls fufnZ"V gS½ dh /kkjk 2 esa] [k.M ¼lkr½ esa] mi[k.M ¼?k½ ds
i'pkr] fuEufyf[kr mi[k.M vUr%LFkkfir fd;k tk,] vFkkZr%&

^*¼?k d½ Hkkjrh; fjtoZ cSad vf/kfu;e] 1934 ¼1934 dk 2½ dh /kkjk 45&vkbZ ¼p½ esa ;Fkk ifjHkkf"kr
fdlh ^*xSj cSafdax foRrh; dEiuh** }kjk vfxze fn;k x;k dksbZ m/kkj]**A

 & ewy vf/kfu;e dh /kkjk 2&d ds i'pkr~ fuEufyf[kr /kkjk
vUr%LFkkfir dh tk,] vFkkZr%&

 dksbZ Hkh lkgwdkj] jkT; ljdkj }kjk le;&le; ij vf/klwfpr dh
xbZ nj ls vf/kd C;kt çHkkfjr ugha djsxkA**

&
ewy vf/kfu;e dh /kkjk 11&pp dks /kkjk 11 & ppp ds :i esa iquØZekafdr fd;k tk, vkSj bl
çdkj iquØZekafdr /kkjk 11&ppp ds iwoZ] fuEufyf[kr ubZ /kkjk vUr%LFkkfir dh tk,] vFkkZr%&

^*11&pp vjftLVªhÑr lkgwdkjksa }kjk fn;k x;k m/kkj dfri; ifjfLFkfr;ksa esa olwyuh;
ugha gksxk & rRle; ço`r fdlh vU; fof/k esa varfoZ"V fdlh ckr ds gksrs gq, Hkh /kkjk 11&[k
ds v/khu vjftLVªh—r fdlh lkgwdkj }kjk] fdlh O;fä dks vfxze fn;k x;k dksbZ m/kkj fof/k
ds fdlh U;k;ky; esa rc rd olwyuh; ugha gksxk tc rd fd okn nk;j fd, tkus ds le;
lkgwdkj çHkkoh jftLVªhdj.k u j[krk gks vkSj U;k;ky; dk lek/kku u gks x;k gks fd vfxze fn,
x, m/kkj /kkjk 2&[k ds vuqlj.k esa FksA**

 & ewy vf/kfu;e dh bl çdkj iquØZekafdr /kkjk 11&ppp esa]
ik'oZ 'kh"kZ esa vkSj mica/k esa] 'kCn] vad rFkk v{kj] ̂ */kkjk 2&d**] tgka dgha Hkh vk, gksa] ds LFkku
ij] 'kCn] vad rFkk v{kj ^*/kkjk 2&d] /kkjk 2&[k** LFkkfir fd;k tk,A





e/;izns'k mPp U;k;ky;] [k.MihB bUnkSj

e/;izns'k mPp U;k;ky;] [k.MihB Xokfy;j



e/;izns'k mPp U;k;ky;] tcyiqj

e/;izns'k jkT; U;kf;d vdkneh
e/;izns'k mPp U;k;ky;] tcyiqj & 482 007
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