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PART-li

(NOTES ON IMPORTANT JUDGMENTS)

ACT/ TOPIC

NOTE PAGE
NO. NO.

ABSCONDING

- Absconding by itself is not conclusive elther

of guilt or of a guilty conscience

ACCOMMODATION CONTROL ACT

- Eviction on the ground of sub-tenancy -

Tenant not parted with exclusive possession
of premises — Mere accommodating to sit, fix
and operate sewing machine in order to assist
tenant in his cloth business is not creating
sub-tenancy — Such, act may at best be said
to be creating licence-— Therefore, landlord
not entitied to obtain decree for eviction

ACCOMMODATION CONTROL ACT, 1961 (M.P.)

Sections 5 & 6 -
Section 12 -

Section 12 (1) (a) -

Section 12 (1) (a) -

Section 12 (1) (a) -

S. 5 of the Act, applicabilty of

Suit house rented out to the tenant for

11 months — Written rent note was executed

— After the expiry of contractual tenancy, the
tenant still remains as tenant and he becomes
statutory tenant thereafter

Decree for eviction of tenant obtained by
deceased on relationship of landlord and tenant,
execution of — Legatee under the Will of
deceased is entitled to execute the decree —
As the property is situated in Madhya Pradesh
obtaining of probate is not necessary

Demand notice u/s 12 (1) (a) of the Act,
requirement of
Denial of derivative title, effect of

Notice u/s 12 (1) (a) of M.P. Accommodation
Control Act, validity of — Although notice was
sent, yet neither it was alleged that appellant
is tenant nor demand of arrears of rent was
made — Held, valid demand of arrears of rent
cannot be said to have been given —
Consequently, suit for ejectment of the tenant
not maintainable on ground referred to in
S.12 (1) (a) of the Act

Disclaimer of derivative title after admission,
effect of — Defendant denied the derivative
title of the plaintiff inspite of earlier admission
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ACT/ TOPIC

NOTE PAGE
NO. NO.

Section 12 (1) (a)

Sections 12 (1)
(a) & 13 (1)

Section 12 (1)
(a) & (c)
Sections 12 (1)

(a), 12 (1) (c)
& 12 (1) e)

.Sections 12 (1)
(@), (c) &(f)

Sections 12 (1) (a),
12 (1) (f) & 13 (1)

Sections 12 (1) (a),
12 (3) & 13 (1)

— Additional ground of eviction by plaintiff taken

under S. 12 (1) (c) of the Act, on account of

disclaimer of title, by way of amendment —

Passing decree of eviction against the tenant 430 (i)

under S. 12 (1) (c), held proper : & (i) 410
Trial Court, having regard to evidence adduced

before it, came to conclusion that plaintiff had

established his claim for eviction on the

bonafide ground — First Appellate Court

interfered with the findings of the facts

recorded by the Trial Court on due and proper

appreciation of evidence without assigning

sufficient and cogent reasons — Held,

not proper 431* 410

Arrears of rent — Tenant disputing rate and
quantum of rent - Tenant is bound to deposit
such sum only on fixing the interim rent by
Court — Tenant depositing entire arrears of
rent within one month from the date of fixation
of interim rent by Court — Subsequently also
rent was deposited regularly — No decree

u/s 12 (1) (a) could be passed 524* 418
See CPC Order 6 Rule 17 333 (i)
& (ii)) 299

S. 13 (1) of the Act, applicability of

Nuisance u/s 12 (1) (c) of the Act, essential

ingredients of

Eviction on the ground of bonafide

requirement, proof of 96" 74

Non-joinder of necessary party -

Maintainability of suit — Suit premises rented

to partnership firm and the firm or its partners

not impleaded as a party — Effect — suit is not

maintainable 522* 417

Suit for eviction was filed on the ground of

arrears of rent p It was the duty of tenant to

deposit the rent as required u/s 13 (1) of the

Accommodation Control Act — If there were

default on the part of tenant, tenant ought to

have filed application forthwith before the

trial court explaining the circumstances in

which he could not deposit the rent — First

appellate court rightly rejected the application 523 (i) 417

Willful default in payment of rent, effect of -
Tenant failed to pay rent within 2 months from
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ACT/ TOPIC

NOTE
NO.

PAGE
NO.

Sections 12 (1) (a), -
12 (3) Proviso,
13 (1), (5) and (6)

Section 12 (1) (b) -

Section 12 (1) -
(b) and (f)

Section 12 (1) {¢) = -

Sections 12 (1) -
(e) & 12 (1) (i)

Section 12 (1) (f) -

Section 12(1)(f) -

service of demand notice — He again failed to

pay rent within 1 month of service of summons

- He also intentionally failed to pay rent in time

as directed by Trial Court — Held, the tenant

was guilty of willful default , 97

Protection of S. 13 and benefit of the proviso

- 8.12 (3) in subsequent proceedings u/s 12 (1)

(a) is not available to the tenant - If the rent is

not tendered within 2 months of service of

notice by landlord for payment of arrears,

Court has to pass a decree for ejectment

u/s 12 (1) (a) 196

Sub-letting, proof of 197*

‘Sub-letting’, meaning of — It means transfer
of an exclusive right to enjoy the property in
favour of the third party and the said right must
be in lieu of payment of some compensation
or rent

Tenant and the alleged sub-tenant were

admittedly real brothers — There was admission

on the part of plaintiff that both of them were

tenant of his father — There was no evidence

on record that out of the whole disputed land

which portion has been put into exclusive

possession of the alleged sub-tenant by the

original tenant — Held, the ground of eviction 432 (i)
under S.12 (1) (b) of the Act is not made out & (ii)

Denial of tenancy by the tenant, effect of 98 (i)
Non-framing of an issue, effect of & (iiy*

Eviction on the ground of bonafide requirement
—Tenant or Court can not dictate terms to

landlord or act as rationing authority -

Evidence in respect of acquisition of
accommodation by tenant, appreciation of 99*

Application for amendment - Crucial test for
deciding an application for amendment is that
whether the proposed amendment is necessary

or not for deciding the controversy ~ Amendment

to delete pleading relating to impermissible

grounds for eviction and substitution of

pleadings with regard to permissible ground

may be allowed 100*

Bonafide accomodation, reasonable suitability
of — Law explained 1
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ACT/ TOPIC NOTE PAGE
NO. NO.
Section 12 (1) (f) Eviction suit — Induction of additional ground
for eviction by way of amendment is permissible 101 77
Section 12 (1) (f) See Civil Procedure Code Section 11 525* 418

Section 12 (3)
&13 (1)

Section 13 (2)

Section 23-A

S.23-A and 23-A (b)

Sections 23-A (b)
& 283-J (iv)

Sections 23-A,
23-J & 12

Admission in pleadings vis-a-vis admission in
testimony — Court may accept a part and reject
the rest of the part of the testimony of a
witness but so far as admission in pleading is
concerned, it may be accepted as a whole or
not at all

Plaintiff filed suit for eviction against tenant on

various grounds including the ground covered

under S.12 (1) (a) of the Act — The tenant cannot

be permitted to raise the plea that he is entitled

to the protection of S. 12 (3) of the Act at the

stage of Second Appeal — In absence of specific

denial of the fact of non-payment of rent, the fact

would be deemed to be admitted — Eviction 433 (i)
from.the premises is unavoidable & (ii)) 412

Provisional Rent, fixation of — Reasonal

Provisional rent — It is not permissible to fix

provisional rent without holding summary enquiry

by taking into the extraneous considerations

like financial status of the parties, locality of the

suit premises and the prevailing rent 434 413

The agreement contrary to S. 23-A of the Act

executed to create perpetual lease between

landiord and tenant is not having any sanctity

in the eye of law and the application for eviction

cannot be thrown like a waste paper on this

ground 323 (i)* 287

Bonafide requirement —

(a) In order to get eviction decree, plaintiff is

not required to prove his/her absolute title; and

(b) OId age of the landlord as well as small

income in the form of family pension and rent

would not be sufficient to refuse his/her claim

for eviction on the ground of bonafide need to

start business 323 (ii)* 287

Eviction suit — Ownership, proof of -~ The
burden of proving ownership in eviction suit is
not as heavy as in the case of title suit 324 (i) 288

LRs of widow landlady can file a suit for

ejectment u/s 12 (1) (a) of the M.P.

Accommodation Control Act as they do not

come within the category of Clause (J) of S.23 2 1
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ACT/ TOPIC

NOTE
NO.

PAGE
NO.

Section 23-J

Section 35

Sections 37 & 45

Section 39

- Civil Court’s jurisdiction — Whether Civil

Court has jurisdiction to entertain a composite

suit filed by the landlady who is a widow, on
different grounds including bonafide

requirement comes within the purview of

definition of ‘specified landlord’ as contained

in Section 23-J of M.P. Accommodation

Control Act? Held, Yes 526
S.35 of the M.P. Accommodation Control Act

clothes the Rent Controlling Authority with

powers of Civil Court to provide a complete

forum in respect of execution of the orders

passed by it — All the questions falling within

the purview of S.47 of the Code of Civil

Procedure are to be dealt with only by the

Rent Controlling Authority and none else 435

Jurisdiction of Civil Court vis-a-vis Rent

Controlling Authority 198*
Object and scope of the Act

S.39 of the Act, applicability of — Right of self
occupation must be exercised before allotment

— After allotment, if {andlord wants the
accommodation for any reason then his remedy

is either to file a civil suit u/s 12 of the Act or to
initiate proceedings u/s 23-A of the Act, as the

case may be — The landlord cannot resort to

provisions of S.39 of the Act to secure an 199 (i)
order of eviction & (ii)

ADMINISTRATIVE LAW

- Difference between ‘irregular’, ‘wrong’ or

‘iltegal’ order versus ‘nutl and void’ order
explained — It depends on whether or not the
authority passing the order had jurisdiction 527

ADVERSE POSSESSION

- Mere long possession for period of more than

12 years is not sufficient — Animus Possidendi

must be shown to exist at the commencement

of possession from where limitation is to be

counted " 166

Adverse possession, proof of — Possession of
plaintiff restored — Proceedings u/s 145 CrPC

— Entitled to retain possession until evicted

by due process of law — Such course was not
adopted to evict piamtiff — He acquired right

by way of adverse possession : 280"
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ACT/ TOPIC

-NOTE PAGE
NO. NO.

ARBITRATION ACT, 1940 | |
Sections 8 (2) & 30 - Finding that the entire claim was within time,

is erroneous apparent on the face of the
record and a legal misconduct on the part of
arbitrator

Awarded money was more than claimed —
Amounts to apparent illegal and legal
misconduct — Award partly set aside accordingly 390 (ii) 368

ARBITRATION & CONCILIATION ACT, 1996

Part I, Sections 34
& 48

Sections 2 (1) (e)
& 34 (2)

Section 8

Section 8

Sections 8 & 7

- The provisions of Part | of the Act also apply to

‘international commercial arbitrations’ and
their proceedings

Foreign award passed outside India can be

enforced in India unless by express or implied

agreement, the application of the provision of

Part | of the Act is excluded by the parties 200 167

In view of the provision of S. 34 r/w/s 2 (1) (e)

of the Arbitration and Conciliation Act, 19986,

an application for modification or setting aside

the award can only be entertained by the

Principal Civil Court of original jurisdiction

inspite of order passed u/s 11 (6) of the Act

by the High Court or Supreme Court 436" 414

Objection as to existence of Arbitration Clause,

raising of — The objection pertaining to

existence of arbitration clause should be

taken immediately at the first instance as per

the provision of S. 8 of the Arbitration and

Conciliation Act ~437 (i) 414

Arbitration Clause — Applicant filed suit for
declaration and injunction — Counter-claim by
defendant — Applicant permitted to withdraw
suit — Counterclaim entertained as suit — On
first date of that suit objection for referring
dispute to arbitration filed — Rejection —
Objection qualifies the expression “the firest
statement on the substance of dispute” of
Section 8 of the Act — Held, rejection of
objection not sustainable - Dispute referred
to arbitration ) 534" 426

Reference to arbitration by Civil Court,

requirement of 201 168
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ACT/ TOPIC NOTE PAGE
NO. NO.

Section 11-(6) ~ - Appointment of Arbitrator in contravention of
. arbitration clause, effect of 202 170

Section 34 - If two interpretations of the clauses of
agreement were possible and the one
interpretation has been adopted by the
Arbitrator, that would not be a ground to make
interference in the Awards passed by the
Arbitrator as it could not be said to be a
misconduct committed by the Arbitrator 438 415

Sections 34 & 37 - Constructive res judicata, applicability of -
Law explained 3 1

Sections 34 (3) - For challenging award u/s 34 (2) specific

Proviso and 43 (i) provision to extend limitation prescribed in

Proviso to Section 34 (3) excludes applicability

of general provision of S. 5 of Limitation Act

— Coun, therefore, cannot explain limitation

beyond 30 days prescribed even if sufficient

cause is shown for it 439 (i) 415

ARMS ACT, 1959
- Search and Seizure, legal requirement of 4 (i) 2

Sections 25 - Evidence of police officer, appreciation of —
(iB) (b) & 4 This evigence, effecting the recovery, cannot
be discarded merely because witnesses
~ turned hostile

Non-production of seized article before the
Court, effect of - Such non-production entitles
the accused to the benefit of doubt 528" 421

BANKERS BOOKS EVIDENCE ACT, 1891 )
Sections 2 (8) &4 - Entries in Banker's Book, proof of 102 (i} 78

BANK GUARANTEE

- Injunction restraining encashment of, when
may be granted -
(i) in case of fraud; and
(ii) irretrievable harm or injury
except these, banks should honour the LOC -
Bank guarantee is an independent and
separate contract — Dispute between parties
is no ground to restrain enforcement — Nature
of evidence of fraud and irretrievable harm —
One should satisfy the Court the fraud would
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ACT/ TOPIC ' ' NOTE PAGE
) NO. NO.

vitiate the very it foundation of such a bank
guarantee and would be impossible for the
guarantor to reimburse himself if it ultimately
succeeds

BANKING REGULATION ACT, 1949

Section 21-A - Rate of interest — Agreement provides that

[As inserted by bank shall be entitled to change rates of

Banking Law interest from time to time — S.21-A of the Act

(Amendment) - provides that rates of interest charged by

Act, 1984] banking companies not to be subjected to
scrutiny by Courts — Therefore, contention that
interest being excessive and de hors the term
of agreement is without substance

Section 54 - Suit for damages filed by the Bank against its
officer (Branch Manager) alleging that due to
his negligence, the Bank suffered losses —
Suit decreed by the Trial Court — Held, in view
of the provision contained in Section 54 of the

" Banking Regulation Act, 1949, suit was not

maintainable 529*

BENAMI TRANSACTIONS (PROHIBITION) ACT, 1988

Sections 1, 4 (1) - Scope and applicability of the Act -
&4(2) - (a) Act has no applicability to suits filed prior
to coming into force of the Act
(b) Theory of Benami Transaction does apply
to Muslims also

Plea of Benami Transaction, burden of proof —
Burden of proof lies on the person who asserts
that it is a benami transaction

Benami Transaction, test of — Law explained

CEILING ON AGRICULTURAL HOLDINGS ACT, 1960 (M.P.)

Section 4 (1) - Transfers or partitions made after publication
. of Bill but before commencement of the Act —

Sale deed executed between 01.01.1971 to
07.03.1974 — Civil Court cannot examine the
question that whether the sale deed was
executed to defeat the provisions of the Act -
Only competent authority can examine such
question

Section 11 (5) - U/s 11 (5) of the Ceiling on Agricultural
. Holdings Act, the period of limitation of three
months to file Civil Suit is applicable only for
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ACT/ TOPIC " NOTE PAGE

NO.

NO.

the parties to the proceedings before the
competent authority

CIVIL COURTS ACT, 1958

Sections 3, 6, 7, 13, - Powers and duties of District Judge and
14,15, 18 & 19 Additional District Judge, comparison of — It
' is only for the purpose of S. 24 of the Code of

Civil Procedure that Courts of Additional
Judges are deemed to be Courts subordinate
to the District Judge —~ Otherwise, since 1982
the ADJ exercises the same powers and
discharges the same duties as the District Judge
under the provisions of the Civil Courts Act

CIVIL PROCEDURE CODE, 1908

Section 2 (11) - Legal representative, connotation of —
& Order 21 ’ Law explained

Sections 2 (2) & 54 - A decree may be preliminary or final or partly
preliminary or partly final — Partition decree
declaring one-third share in joint family
properties and requiring that partition of the
agricultural land shall be effected by Collector
under Section 54 of CPC is not a final decree
~ Final decree distinguished from finality of a
decree

Section 9 - “Jurisdiction of Court — Facts upon which the
jurisdiction of Court or Tribunal depends is
‘jurisdictional fact’ — The existence of a
jurisdictional fact is thus condition precedent
to the assumption of jurisdiction by a Court
or Tribunal — Jurisdictional fact must be tried
as preliminary issue

Section 9 - Objection regarding jurisdiction at appellate
stage - Doctrine of ‘coram non judice’ applied

Section 9 - See Legal Services Authorities Act 1987
Chapter 6-A & Sections 22-A to 22-E

Section 9 - See Accommodation Control Act, 1961 (M.P.)
Section 23-J

Section 9 and - Suit against partnership firm — Written
Order 8 Rule 1 statement, filing of

Written statement filed by a person on behalf
of the firm cannot be cancelled merely because
there is no averment in the written statement
about he being partner of the firm
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ACT/ TOPIC

NOTE PAGE
NO. NO.

Sections 9 & 10
Section 11

Section 11

Section 11

Section 11
Section 11

Section 11

Section 11
Explanation (iv)
Section 11 &
Order 7 Rule 11

Merely because the partnership firm has been

made party through other partner, it cannot be

said that only the partner whose name is shown

by the plaintiff can file written statement and 440 (i)
appear in the suit for the firm & (i) 418

See Negotiable Instruments Act Section 138 607 485

Doctrine of res-judicata, applicability of —
Law explained 203 170

Res judicata— Ex parte decree — In absence

of fraud or collusion, it has a binding effect —

An ex parte decree is good and effective as a

decree passed after contest 8 6

Res judicata — First suit instituted for permanent
injunction on the basis of possession but it
was also decided that possession of the
property had been delivered on the basis of
the purported oral agreement of sale even
the question of agreement and delivery of
possession in terms there of was not in issue
nor the one party to the agreement was party
in a first suit — Second suit for declaration of
title and recovery of possession — Held, not
barred by the principles of res judicata 441 419

See Criminal Procedure Code 1973 Section 188 460 443

Res judicata — In order to prove question of

res judicata not only earlier decision but

pleadings of earlier case and issues framed

by such court requires to be proved — Any

finding on merits in non-entertainable

proceedings do not have effect of res judicata 524" (ii) 418

Suit for ejectment of tenant — Principles of

res judicata, applicability of — Earlier suit was

dismissed holding that the suit accommodation

was rented out for non-residential purposes

hence could not be got vacated for residential

purposes — Subsequent suit filed for

non-residential purposes on the ground of

bonafide need to start business — Held,

subsequent suit not barred by res judicata 525* 418

Constructive res judicata, applicability of —

Law explained 3 1
Question of res judicata can only be decided

on the basis of the pleadings in the former

suit, the issues struck therein and the decision

in the suit _ 9 7
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ACT/ TOPIC

NOTE PAGE

NO.

NO.

. Section 20

Section 20 (3),
Order VIl Rule 11

Section 24
Section 24

Sectién 34

Section 34

Section 47

Section 47

Sections 47 & 11

Section 54 and
Order 20
Rule 18 (1)

Section 80
~.. Section 80

Jurisdiction of Civil Court — Contract between
company based at Hong Kong and its employee,
executed in Hong Kong — Clause 18 of the

contract provides that terms and conditions of

the contract should be interpreted in accordance

with Hong Kong law - Held, such terms do not

bar the territorial jurisdiction of the Civil Court

— Cause of action and applicability of law is
different concepts — Cause of action, meaning

of — Law restated 103
Exclusion of jurisdiction of Court by agreement

- Law explained _ 26
See Civil Courts Act, 1958 327 (ii)
Transfer of suit — Court should exercise this

power only for fair trial — Paramount
consideration must be to see that justice

-according to law is done 330

Scope - If a loan is for commercial
transaction, appellant is entitled to contractual
rate of interest and the Court cannot limit rate of
interest to 6% p.a.

In the absence of a finding as to transaction .
being commercial, the Trial Court had no
jurisdiction to award interest @ 18% p.a. after
the judgment upto realization of the amount
Powers of executing Court — Relief, not in
consonance of tenor of decree — Cannot be
given to the decree holder 204
See Accommodation Control Act, 1961 (M.P.)

8.35 435
Principle of constructive res judicata —

Applicability — Held, applicable even in

execution proceedings 10

Passing of preliminary and final decree in suits

442"

531*

* for declaration of share and possession about

agricultural land and house property — For

partition of agricultural land, mere declaration

of share is sufficient — For other property i.e.

house property passing of preliminay and final
decree both are required — Law explained 104

Notice u/s 80 of CPC, waiver of

Notice — Object is to epable the State to avoid
unwanted litigation — State has not raised the
plea.of dismissal of suit for want of notice in
Written Statement and contested suit on merits

JOT! JOURNAL - DECEMBER 2008

85 (iii)

78

22
292

298

422

425

171

413

80
65

XV



ACT/ TOPIC NOTE PAGE
NO. NO.

~ No issue was framed in this regard — Trial
Court ought not to have dismissed the suit 331 (i)* 299

Section 92 - $.92 of the Code would attract where the suit
*is of a representative character instituted in
the interest of the public and not merely for
vindication of the individual or personal rights
of the plaintiff _ 443 422

Section 96 - Appeal — Appreciation of Evidence — Findings
of Trial Court based on proper appreciation of
evidence could not be interfered in appeal in
routine manner unless the same appears to be v
contrary to available record 205* 172

Section 96 - See Limitation Act 1963 Section 5 591* 476

Section 100 - Delay in filing of appeal by the State,
condonation of — First Appellate Court dismissed
the application for condonation of delay filed by
the State u/s 5 of the Limitation Act in which it
was submitted that real brother of the O.1.C.
became seriously ill and subsequently died and
which was barred by 12 days holding that no
sufficient ground is made out — Held, lower .
Appellate Court ought to-have considered
the application in objective manner with
pragmatic approach — The ground shown for the
condonation, held sufficient while condoning
the delay the case was remanded back to the

jower Appellate Court for disposal on merit 444 423
Section 100, - Any right over agriculture land — State is
Order 1 Rule 3-B necessary party — Can be added at any stage = 532" 425

(M.P. Amendment
Act No. 29 of 1984)

Section 115 - Agreement for sale of immovable property —
Award of arbitrator directing execution of sale
deed — The rise in price relating to immovable
property agreed to be conveyed to non-applicant
No. 1 would not be relevant to deny relief of
specific performance — No ground for

interference in order 533* 426
Section 115 - See Arbitration & Conciliation Act, 1996
Section 8 534* 426
Section 139 - Qath Commissioner cannot administer oath
and receive solemn affirmation in respect of .
" proceeding before High Court 21 17
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ACT/ TOPIC

NOTE
NO.

PAGE
NO.

. Section 141 &
Order 9 Rule 13

Section 144

Section 151

Section 151,
Order 1 Rule 16
and Order 22
Rule 10

Section 152

Section 152

Sections 152 & 151

Order 1 Rules 8
& 10 (2)

Order 1 Rule 8 &
prder 23 Rule 3

Order 1 Rule 10

Probate proceedings, applicability of provisions

~under 0.9 R. 13 of CPC 194*

The defendant in ordinary course would be
entitled to possession of the suit property from
the receiver if suit is dismissed 11

Two suits, consolidation of under inherent power 206*

Transferee pendente lite, impleadment of —
Transferee pendente lite can be added as a
proper party if his interest in the subject matter

" of the suit is-substantial and not just peripheral

— Apart from that, the LRs of the deceased
transferor not taking any interest to defend 207

Decree for specific performance — Delivery
of possession may be directed by the
Executing Court

Amendment of judgments, decrees or orders

— A decree for specific performance of .

contract to execute sale deed passed in

favour of plaintiffs — No decree for possession

was passed inspite of specific relief claimed

by the plaintiffs — If it is an accidental slip or
omission in decree, can be amended in

exercise of powers u/s 152 of the Code 105*

S.152 of the Code, applicability of — Correction
of error in judgment ' 208"

Error in judgment, decree.and order may be
corrected by the Court in exercise of its power
not only u/s 152 CPC but also u/s 151 CPC 106*

Representative suit — Decree obtained for

the benefit of the people of the locality may

be executed, but if decree was obtained for
plaintiff’s own benefit then those who wouid

be affected thereby should ordinarily be made
parties to the suit 332"

Compromise in representative suit —

signed by counsel was valid as nobody raised
objection even after publication of notice in
newspaper — Trial Court has exercised jurisdiction
vested in it improperly and acted illegally or

with material irregularity 535"

Whether a co-owner can file a suit for evictio
without joining other co-owners? Held, Yes 107
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ACT/ TOPIC NOTE - PAGE
NO. NO.

Order 1 Rule 10, - Substitution of legal heirs — Held, after
Order 22 Rule 4 & 5  withdrawal of applications filed under Order 22
Rules 4, 9 & 11, appellant has no authority to
bring such heirs on record under Order 1
Rule 10 r/w Order 22 Rule 10 — Application
under Order 1 Rule 10 dismissed — Appeal
stands abated against dead defendant/
respondent 445* 425

Order 1 Rule 10 (2) - Determination of necessary party, test of
-~ Law explained -
Plaintiff being dominus litis cannot be forced
to add party against whom he does not want

to fight unless it is a compulsion of the rule 108 (i)
. of law & (i) 84

Order 1 Rule 10 - See Accommodation Control Act, 1961 (M.P)
& Order 30 Sections 12 (1) (a), (c) & (f) 522* 417
Order 3 Rule 4 - Whether Counse! can subsequently appear

as a witness? Held, No 109* 85
Order 5 Rule 17 - Ordinary service of summons in case of
Proviso (as refusal to accept it, requiremnt of 110~ 85

~ applicable in

State of M.P.)
Order 5 Rule 20, - Defendant was residing in foreign country for
Order 9 Rule 13 the last 25 years, was never served with any
r/w/s 151 and notice of the suit though plaintiff had full
Section 114 & knowledge of his correct address — Substituted
Order 47 Rule 1 service on defendant effected at his village

address could not be held sufficient and

effective — Ex parte decree held improper and

caused prejudice to defendant

Remedies available to the defendant for

setting aside of such ex parte decree stated

Courts in situation of the present nature have

extensive power to set aside an ex parte order 446 (i),

on the grounds of principles of natural justice (ii) & (iii) 425
Order 6 Rule 2 - Variance in pleading and proof, effect of ~

Decision cannot be based on evidence in

respect of facts not pleaded 111* 85
Order 6 Rule 17 - Single application moved for amendment of

plaint as well as agreement for sale regarding
a part of description of suit property permissible
as per law — Separate suit for rectification of
instrument is not necessary — This will not
involve either the question of limitation or the
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NOTE
NO.

PAGE
NO.

Order 6 Rule 17
Proviso

Order 6 Rule 17
Proviso

Order 6 Rule 17

Order 6 Rule 17
Proviso

Order 6 Rule 17
Proviso

Order 6 Rule 17
& Order 1 Rule 10

change of nature of the suit for SpECIfIC
performance

Amendment of pleading after trial has
commenced — Conditions of ‘due dlllgence
explained :

What shouid be the stage of commencement
of the trial? Yet not made any specific
pronouncement — Amendment petition filed
after framing of issues - To settle down the
real question in controversy between the
parties and in the interest of justice,
application allowed — At this stage merit of
the amendment is irrelevant

Trial court passed the decree against tenant
on the ground of Section 12 (1) (f) of the Act
— Tenant filed application under Order 6

Rule 17 CPC before First Appellate Court that
landlord purchased shop in the name of his
brother, in which landlord was carrying on
business and necessity, if any, had came to an
end — First Appellate Court considering the
merits of the application rejected it — Held —
Merely an application was filed alleging certain
facts against the landlord by itself was not
sufficient to set-aside the judgment and decree
and remand the case — First Appellate Court
after considering the registered. sale deed and
licence issued by Municipal Corporation
found that application was frivolous and
grounds stated in the application need not to
be enquired into — No error found in order

Amendment of pleading after trial has
commenced — Conditions of ‘due dnhgence
explained

What should be the stage of commencement
of the trial? Yet not made any specific
pronouncement — Amendment petition filed
after framing of issues — To settle down the
real question in controversy between the
parties and in the interest of justice,
application allowed — At this stage merit of
the amendment is irrelevant

Amendment of plaint - Pfoposed amendment
may substantially change the nature and
character of original suit — Such amendment
not permissible
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NOTE PAGE

NO.

NO.

Order 6 Rule 17,
Order 8 Rule 5 &
Order 12 Rule 6

Order 6 Rule 17 &
Order 41 Rule 27

Order 6 Rule 17 &
Order 41 Rule 33

Order 7 Rule 7,
Order 2 Rule 2 &
Order 20 Rule 12

Order 7 Rule 11

- Categorical admission cannot be resiled from

but in a given case it may be explained or

clarified —-A suit may be decreed on admission

under Order 12 Rule 6 — Even vague or evasive

denial may be treated to be an admission

under Order 8 Rule 5 448 (i)

- Suit for ejectment u/s 12 (1) (a) and (c) of the

M.P. Accommodation Contro! Act dismissed

as lack of evidence about the relationship of

fandlord and tenant — During pendency of

second appeal, plaintiff/appellant filed an

application under QOrder 6 Rule 17 of CPC for
amendment to. the effect that he be declared

as owner of suit-property on the basis of a

Will executed before filing of the suit - It

cannot be said that inspite of due diligence,

plaintiff could not raise such a plea before the
commencement of trial — Therefore, in view of

the proviso to Rule 17 and having effect to

change the nature of the suit, application 333 (i)
cannot be allowed at this stage & (ii)

Power of appellate Court — The appellate
court in exercise of powers vested under
Order 41 Rule 33 can pass an order in favour
of the respondents or parties although the
respondents have not preferred any appeal
or objection )

Principles — Amendment of plaint and

amendment of written statement are not

necessarily governed by exactly the same

principles though some general principles

are common to both 536"

Suit for possession and injunction — No claim

was made for damages/mesne profits — Neither

Trial Court not Appellate Court can grant such

relief under law of equity — Jurisdiction of equity
cannot violate express provision of law 12

Civil Suit for compensation on ground of crueity
and torture under law of torts filed by wife
against her husband and his- relatives — Husband
raised the objection as to maintainability of the
suit contending that there is a special law
available in the form of Hindu Marriage Act to
cover the subject — Trial Court rejected the
objection holding suit as. maintainable — Heid,
existence of Special Law in the form of
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NOTE PAGE

NO.

NO.

Order 7 Rule 11

Order 7 Rule 11

Order 7 Rule 11

Order 7 Rule 11 (b)

Order 8 Rules 3 & 5

Order 9 Rule 6 (¢)

Order 9 Rule 7

Order 9 Rule 9

Order 9 Rule 9

Hindu Marriage Act does not make such suit
non-maintainable 13

Proper Court Fees, determination of — Suit

for declaration that sale deed is null and void,

plaintiff also claimed relief of injunction against
defendant not to obstruct his right of access

— Plaintiff was not party to sale deed — Held,

only averments made in the plaint are to be

seen - Relief of injunction claimed is quite

distinct and separate from relief of declaration

claimed — Since relief of injunction claimed is

not consequential to main relief of declaration,

plaintiff is not required to pay ad valorem 112 (i)
Court Fees ~ Law explained & (ii)

- Rejection of plaint under 0.7 R.11 of the Code,

scope of 14

Suit for declaring an order as iltegal which

forfeited security amount deposited by the

plaintiff — The trial Court rightly directed the

plaintiff to pay ad valorem Court fee on the

amount of security deposit 549*

Rejection of plaint under O.7 R.11 may be for
its under-valuation and not for over valuation 113*

Admission in reply to notice, effect of — By the
admission of payment of rent to the plaintiff -
on the part of the defendant, in reply to the

“notice sent by the plaintiff, it can validly be

inferred that he is the tenant of the plaintiff 335

Service of summons by affixture —
Law explained 15

Matrimonial dispute, trial of — Application for

setting aside ex-parte order filed by petitioner

(wife) dismissed by the Trial Court treating the
dispute as an ordinary civil dispute — Held, a
petition for divorce is not like other commercial

suit — It cannot be treated as an ordinary civil
dispute — A humanitarian approach is required

to be adopted by Courts 537

Dismissal of claim petition for default of
appellant's counsel — Party should not
suffer due to the mistake of counsel 114

Money suit was fixed for filing of
Commissioner's Report ~ Neither plaintiff nor
his counsel appeared when it had been called
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ACT/ TOPIC NOTE PAGE
NO. NO.

out — Trial Court dismissed the suit — Also

dismissed the application for restoration of

suit on ground that no sufficient and good

cause was made out — Held, suit could not

have been dismissed on the date fixed for

return of the Commissioner’s Report as it

was not fixed for hearing 336* 304

Order 13 Rule 2 - Courts have to adopt liberal approach in.
allowing to file documents during trial 16 11

Order 20 Rule 18 - Family settlement is not synonymous to partition,
effect of — Unless family settlement is effected
with intention of bringing an end to joint status of
- family, it cannot be equated to a family partition 115 87

Order 20 Rule 18 - The decree for partition does not become
enforceable until the final decree is passed
and therefore, under Article 136 of the
Limitation Act, the period of 12 years begins
to run from the date on which final decree
becomes enforceable and not when decree
becomes executable 116 88

Order 20 Rule 18 - Decree, execution of — What can be executed
is a final decree and not a preliminary decree 449 (ii) 431

Order 20 Rule 18 - Family settlement and partition, effect of — It is
& Order 6 Rule 17~ not an abstract law that admission cannot be 210 (i)
withdrawn at all in all cases & (i) 176

Order 21 - See Motor Vehicles Act 1988 Section 169 602 480

Order 21 Rules 1, - Pronouncement of judgment — Procedure —
3&4(2) Explained
Declaration of final result orally by a Judge
before concise statement of case, the points
for determination, the decision thereon and
reasons for such decision — Held, against
the public policy and improper 337 304
Order 21 Rules 22 - No objection raised when notice under
& 23 and Section 11 Order 21 Rule 22 was served — Warrant of
Explanations IV & VIl attachment issued — Objections under
. Order 21 Rule 23 of CPC cannot be raised
at a subsequent stage as, same were barred

by constructive res judicata 338" 306
Order 21 Rules 54 - Execution of decree — Before attachment of
& 66 , property and issuance of sale, proclamation

notice to judgment debtor is mandatory — In
absence of it, sale is nullity
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Similarly value of property is also required to

put in the proclamation in order to facilitate

intending builders to make right assessment

about the price of property 450 432

Order 21 Rule 90, - Provisions of Order 21 relating to the execution
Order 21 Rules 64, of decree are not applicable for the execution
66, 67 & 69 and of decree passed under Order 34 of Code in a
Order 34 Rule 5 suit relating to mortgage of immovable property 538 429

Order 21 - Transferee pendente lite has no right to raise
Rules 102, 98 & 29 objection regarding execution of decree

Even the execution cannot also be stayed
under 0.21 R.29 wherein suit has been
instituted by the judgment debtor 451 435

Order 22 Rules 4 - Judgment against a dead person is a nullity

& 5 r/w Rule 11 and inoperative

and Section 96 When right to sue survives — Legal
representatives of a deceased respondent
have to be brought on record before the
Court can proceed further in the appeal as the
provisions of Order 22 Rules 4 and 5 of CPC
are mandatory — If there is a dispute as to who
is the legal representative, a decision should
be rendered on such dispute — Impleadment
of legal representatives in suit/appeal —
Purpose —Held, it is for limited purpose of
respresentation of the estate of deceased for
adjudication of a case and not for the purpose
of determination of proprietary rights —
Proprietary rights to be determined by way of
separate suit 540 432

Order 22 Rules 4, - Abatement accrues by operation of law but
5,9,10-A & 11 nevertheless abatement requires judicial
cognizance to put an end to a case as having
abated to all or against a particular
respondent/defendant 539 (i) 430

Order 22 Rule 4 (2) - Legal representatives of defendant may file
& Order 1 Rule 10 additional written statement in case of specific
performance of contract if they are co-owners
of the property in dispute 17 11

Order 22 Rule 9 - Applicant/appellant filed application for bringing
LRs. on record within 60 days from receiving
information — Bonafides to bring LRs on record
is apparent from record — Applications allowed
— Abatement set aside 340 307
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Order 22 Rule 10-A - Abatement of appeal — Non-performance of
duty to communicate to Court about the death
of a party by counsel, effect of — Application for
setting aside abetment cannot be dismissed
on the ground that no sufficient ground is :
made out for condoning the delay 341" 308

Order 23 Rule 1 (3) - Civil suit, withdrawal of — 0.23 Rule 1 (3) of
the Code gives discretion to the Court to allow
the withdrawal of the suit if the conditions laid
down therein are satisfied — It is not mandatory
on the Court to allow it 211 178

Order 23 Rule 1 (3) - Whether non-joinder of party in a suit is a
formal defect as contemplated under O.23
(1) (3) of the Code? Held, No — Further held,
on such ground, plaintiff cannot be permitted

to withdraw the suit 212 179
Order 23 Rule 1 - Application for withdrawal of first suit filed
(3) (b) after filing of second suit — Withdrawal allowed

without the liberty to file fresh suit — Order 23
Rule 1 (3) (b) not applicable — Second suit
cannot be dismissed 342 308

Order 23 Rule 3-A - The bar contained in Rule 3-A will not come in
the way of the High Court examining validity
of compromise decree under Article 226 of
the Constitution of India when fraud or
collision are alleged

The properties of deities, temples and

Devaswom Boards or any religious and

charitable institutions are to be protected by

the person entrusted with the duty of managing

and safeguarding the properties — Similarly,

it is also the duty of the Courts to protect and

safeguard from wrongful claims or

misappropriations 18 12

Order 23 Rule 3 - Two persons purchased the same property
by separate agreements with the seller — Both
purchasers filed separate suits for specific
performance of sale and impleaded each other
as a party in both the suits — One purchaser
entered into compromise with the seller and
on the basis of it a consent decree was passed
— The other purchaser was not being party in
the compromise suit not bound by the consent
decree
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The suit filed by other purchaser would be

continued — If any transfer is made on the

basis of such consent decree, the provisions

of Section 52 of Transfer of Property Act and

Section 19 of Specific Relief Act would attract 541 433

Order 26 Rule 10-A - Divorce proceedings were pending before
“Family Court — As there was serious dispute
in respect of parentage of the girl child, at the
instance of Respondent/Applicant (husband),
DNA test was conducted at the Centre for
DNA Finger Printing and Diagnostics (CDFP),
Hyderabad — Allegations were made against the
authorities who had conducted DNA test even
before the report could be submitted —
The Director CDFD conducted inquiry into the
matter and also suggested the concerning
Court for conducting second DNA test in the
matter — The Family Court having left with
no other choice ordered for a second DNA
test keeping in view the letter written by the
Director CDFD — However, the Family Court was
not justified in ordering for DNA test from a

place of choice of the husband of the petitioner 574* 462
Order 30 Ruie 4 - Suit by or against firm — Legal representatives
(1), (2) & Order 1 of deceased partner, impleadment of — Suit
Rule 10 filed against defendant who is only surviving

partner — Rule 4 (1) of O.30 carves out

exception to provision of S.45 of Contract Act -

— Not necessary to join legal representative of

deceased partner as a party to the suit 102 (iii)* 78

Order 33 Rule 11 - Suit or appeal filed by indigent person —
& Order 44 Rule 2 Liability to pay court fees is merely deferred

Suit or appeal is dismissed on merits — Liability _
to pay court fees does not end in such case

Circumstances specified in Rule 11 are distinct

and different 19 13
Order 34 Rule 1 - Suit for redemption of mortgage by some of
& Order 1 Rules 9, the legal representatives after death of
10 (2) & (3) mortgagee — Whether in absence of fraud or

any collusion and substantial representation
of interest of necessary parties, non-joinding
of necessry parties have any negative effect?
Held, No 213 181
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NOTE PAGE

Order 37 Rule 3 (5) -

Order 38 Rule 5 -

Order 38 Rule 5 -

Order 39 Rules 1 & -
2 and Section 151

Order 39 Rules 1 -
& 2, Order 41 &
Order 23 Rule 1

Order 41 Rule 19 -
& Order 22
Rules 5 & 4

Order 41 Rule 22 -
(amendment

inserted w.e.f.
01.02.1977)

NO. NO.

Summary suit—- Leave to defend — Procedure
explained — When condition to deposit an
amount before further proceedings is justified 343 309

Power of attachment before judgment under
0.38 R.5, exercise of — Court should satisfy
that plaintiff has a prima facie case 214 183

Suit for declaration, injunction, recovery of
possession and mesne profits with regard

to land filed by the plaintiff — Held, plaintiffs
have proved that they have substantive right
in their favour — Defendants are enjoying the
benefits of the suit property — Defendants
published advertisement with regard to sale
of their other land — It was necessary to attach
some property of defendants or they should
furnish security — Defendants directed to
furnish security before the Trial Court 542 434

Co-sharer dispossessed during pendency of

the suit — Court has jurisdiction to restore the

possession of the party concerned by using

power conferred u/s 151 of the CPC - If a

person is entitled to prohibitory injunction, a

fortiori, he shall also be entitled to a mandatory

injunction 421 (ii) 400
Application for interim injunction after

withdrawal of appeal, maintainability of — On

appal being allowed to be withdrawn, the Court

becomes functus officio— Grant of further relief

(i.e. order to maintain status quo) by the

appellate Court is not justified 215 184

Notice on certain respondents not being
re-served properly due to default of appellant
— Appeal became abated against two
respondents — On application made in that
behalf abatement against only one is allowed
and against other one is rejected — Held,

High Court is not justified in refusing to restore

-appea! as a whole 20 15

The decree is entirely in favour of respondent

— Though an issue has been decided against

respondent or a finding in the judgment is

against the respondent — Held, respondent

has right to challenge the findings in an

appeal filed by appellant —Even without filing

a cross objection or cross appeal 344* 311
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Order 41 Rule 25 - Powers of appellate Court to frame additional
issues and procedure to be adopted thereafter,
explained ' 339 306

Order 41 Rule 27

Order 41 Rule 27

Order 41 Rule 27

Order 41 Rule 27
(1) (b) & Order 6
Rule 17

Order 41 Rule 30

The application for taking on record or add
other evidence is supported by affidavit and
the documents sought to be produced are
certified copies of the old revenue record,
the authenticity of which cannot be doubted,
therefore, the first appellate court erred in
dismissing the application — Application

allowed and documents were taken on record 326 (ii)* 291

Additional evidence — One more defendant
impleaded subsequently — Case remanded

for de novo trial with directions to hear the

case insofar as the impleaded defendant is
concerned — Plaintiff confined himself to the

case as against newly impleaded defendant

so other defendants cannot be permitted to

lead evidence afresh on all the issues except

the issues relating to the defence/stand taken

by the newly impleaded defendant 345*

Application under Order 41 Rule 27 of CPC
filed in the pending civil appeal ~ Appeal
should be decided along with such application. 543*

Additional evidence at appellate stage — When
permissible? Law explained

Amendment of pleading at appellate stage —

Is permissible if the same does not work

injustice to other party and also necessary

for determination of question in controversy 452

Appellate Court has no jurisdiction to decide
appeal on merits without condoning the delay
in filing the appeal 165

311

436

436

139

CIVIL SERVICES (CLASSIFICATION, CONTROL AND APPEAL) RULES,

1966 (M.P.)

Rules 10 (i)
to (iv)

Rule 19 (i)

- Minor Penalty — Principles of Natural Justice,

applicability of 312+

Peon (Government servant) convicted u/s

323/34 IPC and sentenced to fine of Rs. 500/-

— In departmental proceedings proportionate
punishment warranted —~ Removal from service

held excessive — Wednesbury principle of
‘unreasonableness’ has been replaced by

‘doctrine of proportionality’ in judicial review 313

JOTI JOURNAL - DECEMBER 2008

274

274*

XXVI



ACT/ TOPIC ' NOTE PAGE
NO. NO.

CIVIL SERVICES (CONDUCT) RULES, 1965 (M.P.)
Rule 22 (1) - See Service Law 416* 397

CIVIL SERVICES (GENERAL CONDITIONS OF SERVICE) RULES, 1961
(M.P.)

Rule 12 (2) (c) - See Service Law

(As amended

w.e.f. 2nd April, 1998) 516~ 507
CIVIL SERVICES (PENSION) RULES, 1976 (M.P.)

Rule 9 (4), - Order reducing pension etc. must be passed

Clause (b) of the within two years from retirement 65 50

Third Proviso
COMMISSIONER OF OATH RULES, 1976

Rule 2(b) - Oath Commissioner cannot administer oath
and receive solemn affirmation in respect of
proceeding before High Court 21 17
CONSTITUTION OF INDIA
Articles 14,19 (1) - Determination of reasonable restrictions on
(a), 21,25 & 26 Fundamental Rights

Concept, nature and limitations of subordinate/
delegated legislations — Presumption of

constitutionality applies in favour of both 346 (i)

statutory law as well as delegated legislation (i) & (iii) 312
Articles 14 & 21 - See M.P. Labour Laws (Amendment) and

Miscellaneous Provisions Act 588* 474
Articles 16 & 39 - Reservation for handicapped persons comes

within purview of Clause (1) of Art. 16 of the
Constitution and it is horizontal reservation
Further reservation on the basis of caste, creed,
religion is not the mandate of the Constitutional
policy

The rule that reservation must not exceed 50%
does not apply to reservation for handicapped

and women 22 18
Articles 19 - To practice any profession or to carry on any
& 19 (1) (9) occupation, trade or business — Action of

tendering authority can be interfered with

if it is found to be tainted with malice or is
only misuse of statutory power and taken in
arbitrary manner Protection of certain rights
regarding freedom of speech, etc. —
Fundamental Right guaranteed under Article 19
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is absolute but subject to reasonable
restrictions — Any rule, regulation or condition
which prevents a person from litigating his
grievance in a Court of Law is unsustainable 453 (i)
- Condition quashed as unjustified (i) & (iii) 439

Articles 19 (1)
(a) & (b)

Articles 19 (1)
(a) & (2)

Article 20 (2)

Article 20 (3)

Article 21

Article 21

Articles 32 & 226

Article 141

Article 141

JOTI JOURNAL - DECEMBER 2008

Right of freedom of speech and expression
and right to life of personal liberty, scope of
-~ Law explained 23 (i) 19

Municipal law and rules regarding erection

of advertisement hoardings at public/private

places — The Act and Rules regulate putting

up of hoarding which is objectionable,

destructive or obstructive in character but do not regulate
advertisement — Not violative of the

Fundamental Rights guaranteed under

Articles 19 (1) (a) and (2) of the Constitution

of India 544 (i) 437
See Indian Penal Code 1860 Sections 147,
149, 294, 341, 323, 506-B & 307 577 465

Taking specimen fingerprints and handwritings

from the accused permissible under Sections 5

and 6 of the Identification of Prisoners Act and

not unconstitutional as not hit by Article 20 (3)

of Constitution of India— It does not amount to

witness against himself 117 89
Protection of life and personal liberty —

Construction of Omkareshwar Dam —

Rehabilitation of displaced persons is the

constitutional obligation of State . . 216" 185

See Negotiable Instruments Act, 1881
Sections 20, 118 (9), 138 & 39

Public Interest Litigation — Courts are required

to filter out frivolous petitions and dismiss

them with costs

What are relevant considerations of PIL?

PIL should not be for publicity or private or

political interest litigation — Case law explained 217 185

Precedent, binding effect — Ratio of decision
and not every observation 218 190

Precedent, binding effect of — Dismissal of SLP

by the Apex Court does not make appellate

judgment of the High Court a binding precedent

in comparison to the earlier decisions of the

High Court 219 191

506 (i)* 500
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PAGE
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Article 226

Article 226

Article 226

Article 226

Article 226

Article 227
Article 227
Article 233 (2)

Articles 309 & 311

Examination by educational body — Normally
no direction should be given to produce
answer papers for inspection by examinee 24

Grounds to challenge constitutional validity —

If the act of repository of power is in conflict

with Constitution, or governing Act or general
principles of law of land or it is so arbitrary or
unreasonable that no fair minded authority

could ever have made it " 454

In case of pension, cause of action arises

from month to month — Writ Petition for

claiming the same cannot be rejected on the

ground of delay 118*

Compassionate appointment — Held — Policy
prevailing at the time of application for
compassionate appointment shall be applicable

and not the policy which came into existence
subsequently 545*

Recovery from terminal benefits — Any amount

paid erroneously or on the basis of wrong
interpretation of Rules or misconception cannot

be recovered — It can only be recovered if such
payment was made as a result of any fraud or
misrepresentation on his part 546"

See Civil Procedure Code 1908 Section 34 531*
See Civil Procedure Code 1908 Order 7 Rule 11 549*

A Public Prosecutor/Assistant Public Prosecutor

or Assistant District Public Prosecutor does

not cease to be an Advocate within the

meaning of Article 233 (2) of the Constitution

and Rule 7 (1) (c) of M.P. Uchchatar Nyayik

Sewa (Bharti Tatha Sewa Sharten) Niyam,

1994 for the purpose of recruitment to the

post of District Judge (Entry level) in the

M.P. Higher Judicial Service 347*

Higher pay scale granted to the employee in

the year 2000 — Penalty of censure imposed

in the year 2004 owing to imposition of

penalty — Recovery of surplus amount ordered

— Held, as petitioner was not undergoing
punishment on due date, order for recovery of
surplus amount not sustainable 220"
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Article 311

Articles 311 & 14

- Compulsory retirement — Scope of interference

- Petitioner remained absent unauthorisedly

without leave and thereafter did not join at his

transferred post inspite of receiving instructions

~ Punishment of compulsory retirement is

not harsh or grossly disproportionate 547*
- Violation of principles of Natural Justice —

‘Useless formality theory’, applicability of 221"

CONSUMER PROTECTION ACT, 1986

Sections 2 (1)
(d) (ii) & 2 (1) (o)

Section 2 (1) (g)

Sections 2 (0) & 21

- Regional Provident Fund Commissioner is
responsible for the working of the Employees
Pension Scheme, 1995 — Hence, he is a
‘service giver within the meaning of S.2 (1) (0)
and the concerned worker of the company
by becoming a member of the Employees
Pension Scheme is ‘Consumer’ within the
meaning of S.2 (1) (d) (ii) of Consumer
Protection Act, 1986 455*

- Vehicle in question was insured — Licence
held by the driver was fake but subsequently
it was renewed — Insurance Company refused
to indemnify the owner of the vehicle in regard
to loss sustained by the vehicle — Owner
filed complaint of deficiency of service for
non-payment of damage before Consumer
Forum — Held, licence is fake so Insurance
Company is not liable to pay damages of
vehicle —~ In own damage case, principle laid
down in Swaran Singh’s case, (2004) 3 SCC
297 is not applicable 25

- Principle relating to duties of the doctor while
taking patients consent to undergo treatment
— Summarized
Whether treatment without consent amounts
to medical negligence? Explained

In absence of consent, treatment given — Held,

440

193

439

21

illegal — Payment of fee charged for surgery 348 (i), (ii)
withheld and directed to pay compensation & (iii) 316

- Motor Insurance claim — Insured value of a
vehicle cannot be reduced in accident claim
in an immeasurable manner — Insurance
Company is bound by the value put on the
vehicle while renewing the policy 548*
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PAGE
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CONTEMPT OF COURTS ACT, 1971

Section 10

- Advocate found guilty of Contempt of Court
and was convicted by the High Court — He
did not purge himself of contempt — Held, he
cannot be permitted to appear as an Advocate
in any Court

CONTRACT ACT, 1872

Section 8

Section 23

Sections 29 & 60

Section 55

Section 55
Section 55

Section 128

Section 130

Section 226

- Concluded contract — Communication of
acceptance of offer is mandatory

- Exclusion of jurisdiction of Court by agreement
— Law explained

- Definite price is essential statement of a
binding agreement
Novation of contract — Cannot be made by a
unilateral act unless there exists any provision
either in contract itself or in law

- Readiness and willingness — Oral evidence
led by plaintiff regarding his readiness and
willingness reliable — Merely in the lack of
any documentary evidence it could not be
inferred that plaintiff was not ready and
willing to perform his part of contract

- See Specific Relief Act Sections 12 & 22

- In th case of agreement of reconveyance,
time must be treated as the essence of the
contract

- Rights and liabilities of surety and defence
available to him are different from those of
principal borrower — Surety, apart from
defences available to principa! borrower can
take additional defence, not only against the
State Finance Corporation but also against
the principal debtor

- Lawful agreement of continuing guarantee
contrary to S. 130 of Contract Act — Protection
to the guarantor as per S.130 not available
due to waiver — Guarantor could not revoke/
withdraw such guarantee

- See Motor Vehicles Act 1988 Sections 166 & 149

CO-OPERATIVE SOCIETIES ACT, 1960 (M.P.)

Sections 41- A (5),
64 & 82

Section 87

- Disposal of suit on a preliminary issue,
requirement of

- See Cr.P.C. 1973 Section 197
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349 (i)
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205*
419

622 (i)
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456
400

27
31

34

193

22

319

172
398

505

403

440*
377

23
26

XXXI1



ACT/ TOPIC : NOTE PAGE
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CO-OPERATIVE SOCIETIES RULES, 1962 (M.P.)

Rule 66(2)(h) - Disposal of suit on a preliminary issue,
requirement of 27 23

COPYRIGHT ACT, 1957

Sections 13, 14, - What is copyright? When a person produces
17 & 52 something with his skill and labour, it belongs
- to him — Copyright stops others from exploiting

the work without the consent of the creature -
Copyright is purely creation of statute under
the Copyright Act, 1957 — Copyright in Law
Reports or Journals publishing judgments of
Courts — The judicial pronouncements of the
Apex Court or any Court or Tribunal would not
infringe the copyright unless it is headnotes,
editorial notes and footnotes — Paragraphs
made for internal reference are original text
which would require knowledge, sound
judgment and legal skill - These are
copyrights of Publisher 119 91

COURT FEES ACT, 1870

Section 7 (iv) (c) - Proper Court Fees, determination of — Suit
for declaration that sale deed is null and void,
plaintiff also claimed relief of injunction against
defendant not to obstruct his right of access
— Plaintiff was not party to sale deed — Held,
only averments made in the plaint are to be
seen — Relief of injunction claimed is quite
distinct and separate from relief of declaration
claimed - Since relief of injunction claimed is
not consequential to main relief of declaration,
plaintiff is not required to pay ad valorem
Court Fees .
Consequential relief, meaning of - 112 (i)
Law explained & (ii)) 86

Section 7 (iv) - See Civil Procedure Code 1908 Order 7 Rule 11  549* 440
(c) & Article 17
(i) of Schedule Il

CRIMINAL PROCEDURE CODE, 1973

Section 24 - Appointment of Government Pleader — The
names of candidates called from the Bar
Association and forwarded by District Judge
is not ‘consultation’ within the meaning of
S.24 — Formation of opinion must be shown 28 23
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Section 28 - Imposition of sentence below prescribed
minimum on the ground of illiterate and rustic
— Not special reasons-
In case of rape on 10 years old girl, imposition
of sentence of only 3% years imprisonment
improper 60 45

Section 30 - There is no express provision for sentence
in default — Whether the court can impose
such sentence? S.25 of General Clauses
Act provides that Sections 63 to 70 IPC and
the provision of CrPC relating to award of
imprisonment in default would apply to all
cases uniess prohibited by the Act 120 93

Sections 41 (2), - Seizure - Rs. 14,50,000/- seized on the
102, 451 & 457 suspicion of theft but no crime registered —
Warrant of authorization issued u/s 132 (A) of
the Income Tax Act — Application under
Sections 451 and 457 of the Code rejected by
JMFC, but allowed by ASJ in revision —
Order not sustainable 550 440

Sections 46 (1) - What is ‘custody’ and ‘arrest’ in context of
(2) & 439 bail and other proceedings in connection
with a criminal case? 223 194

Section 82 (2) - Right of a person as a tenant could not be
affected by reason of any order of attachment
u/s 82 of CrPC - Tenant and conditions of
tenancy being governed by statute, the tenant
cannot be evicted except in accordance
with law 410 (iii) 391

Sections 91 & 311 - Offence u/s 138 NI Act — Plea of cheque being
issued as a security — Onus of proof with
regard to presumption u/s 139 of the Act —
Direction to produce document required by
accused and to recall witnesses for further

cross-examination, justified 224" 196
Sections 102, - Discretion of Court in separation of trial,
104 & 165 exercise of 302 (ii) 266
Section 125 - Muslim man married with his wife's sister

during his wife’s lifetime — Marriage is irregular,
unless declared void by the competent Court
- Till then such second wife and children are

entitled to claim maintenance u/s 125 CrPC 350 320
Section 125 - Claim for maintenance by illegitimate child
— When can be allowed — Law discussed 121* 94
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Section 125

Section 125

Section 125

Section 146 (1)

Section 151
Section 154

Section 154
Section 154

Section 154

Section 154

Section 154
Section 154

Claim for maintenance by the deserted wife —
If she earns somehow to survive does not
disentitie her — The phrase ‘unable to maintain
herself’ means unable to maintain as she was

living with her husband 122
Claim for maintenance by Muslim woman
who is not divorced is maintainable 457"

When application for maintenance u/s 125

CrPC and application for alimony pendente

lite u/s 24 of Hindu Marriage Act are

maintainable? Law explained 258
Provisions relating to attachment of property

and appointment of receiver, scope and

applicability of 123*
Conditions precedent for applicability of

S.151 of Cr.P.C. — Explained » 23
Delay in filing FIR/complaint, consequence

there of 61
Evidentiary value of FIR explained 320

Duty of Officer-in-Charge of a police station
to reach the place of occurrence as early as
possible — Not required to be preceded by FIR

FIR - Noting of a report regarding cognizable
offence in the general diary by Investigating 351
Officer — Not to be treated as FIR &

Although in cognizabie case, police is duty

bound to register the case — However, in the

given case, police may conduct preliminary

enquiry to satisfy themselves about the

correctness of the allegation 124

FIR of non-cognizable offence, written and
read over to deceased and he puts his thumb
impression on the same — The report is
admissible as dying declaration

Loss of original dying declaration as FIR of
non-cognizable case proved — Secondary

evidence adduced and accepted — No adverse
inference could be drawn in regard to
non-production of originai FIR 225

See Evidence Act 1872 Section 32 571*

Entire family involved in the incident — Delay
not fatal 551

JOT! JOURNAL - DECEMBER 2008

95

441
226
96

(i) 19"

(i) 48
(i) 342

(i), (i)
(i) 322

96

197
460

(i 4M

XXXV



ACT/ TOPIC

NOTE
NO.

PAGE
NO.

Sections 154,
156, 190 (i) &
200

Sections 154 &
173 (2) & (8)

Sections 154 & 176

Sections 154 (3)
& 156 (3)

Section 156 (3)

It is well settled that civil proceedings and
criminal proceedings can proceed
simultaneously — Whether civil proceedings
or criminal proceedings shall be stayed
depends upon the fact and circumstances
of each case

It is furthermore trite that Section 195 (1) (b)
(i) of the Code of Criminal Procedure would
not be attracted where a forged document has
been filed ~ it would be attracted only when
the offences enumerated in the said provision
have been committed with respect to a
document after it has been produced or given

in evidence in a proceeding in any court i.e.
during the time when the document was in 458 (i)

in custodia legis & (ii)* 441

Whether two FIRs against the same accused

in respect of same case is permissible? Held,

No — But if two rival versions in respect of the

same case is presented they can be treated

as different FIRs — Investigation can be

carried out under both of them — Apart that
investigating agency has power of further
investigation and forward a report u/s 173

(2) & (8) CrPC 125
Death in police encounter — If specific

complaint alleging identified individual is

made, registration of crime u/s 302 IPC is
permissible — In absence of such complaint
procedure u/s 176 of CrPC to be followed
Registration of case u/s 302 IPC straightway .
against police officials not permissible 226

No one can insist that an offence be

investigated by a particular agency — Grievance
against not registering a case and not making
investigation properly — Objection u/s 482

Cr P C to be discouraged where alternative
remedies have not been exhausted 227

Power to order investigation u/s 156 (3) of

CrPC, exercise of — Magistrate is not

supposed to remember and pass the order in

a case on the basis of facts of any other case

much less on his personal memory — Before
passing order u/s 156 (3) CrPC, Magistrate

ought to express in the order if he prima facie

found that the complaint is disclosing a

cognizable case 552

JOT! JOURNAL - DECEMBER 2008

97

199

201

442

XXXV



ACT/ TOPIC NOTE PAGE
NO. NO.

Sections 156 (3) - Criminal law regarding vicarious liability of
& 200 Directors etc. of the Company explained

Exercise of jurisdiction by Magistrate
summoning an accused in a criminal case is 459 (i)

a serious matter — Caution pointed out & (ii) 442
Section 157 - Delay in recording and sending FIR to the
. Magistrate — Not sufficient to discard entire

prosecution case 270" 235

Sections 157 & 194 - Special report to Magistrate — No universal rule
about the time — The same must be dispatched

as each case turns on its own facts 126 (i) 98
Section 161 - Delayed examination of witness, effect of 127* 100
Section 161 - Statement recorded by police, use of 228* 202

Sections 161 & 162 - Spot map, use of contents therein — Spot map
would be considered to be the statement of
the witness recorded u/s 161 of the Code —
Contents may be used u/s 162 of the Code
for impeaching testimony of the witness 239 (ii)) 208

Sections 161 & 162 - It is well settled that contents of the spot map
can be used u/s 161 of the Code for impeaching
the testimony of witness on whose instance it

was prepared 553 (i)* 445
Section 162 - See Evidence Act, 1872 Section 9 478 468
Section 162 - Statement recorded u/s 161 CrPC — Can only be
. used to contradict witness ~ Cannot be used
for corroboration of testimony of a witness 156 (i) 128
Sections 167, - Right to bail u/s 167 (2) proviso ~ Effect of
173, 309 filing of chargesheet while accused was

absconding — Effect of taking cognizance on
chargesheet — Effect of pendency of further
investigation u/s 173 (8) - Chargesheet,
meaning of — Law does not require that filing

of chargsheet must await arrest of the accused 29 24
Section 167 (2) . - Compulsive release on bail — Indefeasible right
Proviso to be released on bail when investigation is not

completed within the specified period is not
affected on chargesheet being filed after

presentation of the application for bail 352 324
Sections 167 (2) - Offence punishable u/s 20(b) (ii) (B) of the
& 439 NDPS Act — Bail u/s 167 (2) of CrPC,

entitlement of the accused — Law explained 128* 101
Sections 169, - What course of action Magistrate may adopt,
170 & 173 when police file charge sheet or final report?

Magistrate may either :
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Sections 169 & 482

Sections 173 (2)
& 173 (8)

Sections 173 & 482

Section 174

Section 174

Sections 177,
178 & 179

Sections 178 (c),
451 & 457

Section 188

(a) accept the report and take cognizance
(b) may disagree with report and drop the
proceeding

(c) may direct further investigation u/s 156(3)
and require the police to make further report
(d) may foliow the procedure laid down in
Ss.200 and 202 CrPC

However, if Magistrate decides not to take
cognizance as regards all of the accused or
some of them, Magistrate is duty bound to give
notice to informant — No other person than
informant is entitled to notice — However,
Magistrate cannot direct police officer to file

charge sheet against any person 129*
See Indian Penal Code 1860 Sections 147,
149, 294, 341, 323, 506-B & 307 577*

Investigation after filing of charge sheet — Prior
permission of Magistrate, requirement of —

Only in the matter of reinvestigation not in case

of further investigation — Further investigation

is a continuation of the earlier investigation

— Reinvestigation is a fresh investigation 229

C.B.l. had conducted further investigation

without prior permission, it would not be

sufficient to vitiate cognizance unless it is

shown that such an investigation has caused

any prejudice to applicants or had resulted in
miscarriage of justice 554~

Non-mention of minute details in inquest
report, effect of 30

Inquest report — Scope of S. 174 is limited in

scope — Neither in practice nor in law it is

necessary for the person holding the inquest

to mention all details — Names of the accused

in the inquest was not at all necessary 353"

Territorial jurisdiction — The venue of enquiry or
trial of case is determined by averments made
in complaint — The question of jurisdiction is
question of law and fact and it needs enquiry

— Cannot be interfered by the High Court 555*
Offence punishable u/s 498-A IPC, place of
trial of ~ Law explained 130"

Offences committed outside India — No enquiry
or trial of such offence could be initiated in
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Section 188

Section 190 -

Sections 190 & 164

Sections 190 & 482

Section 195 (1) (a)
Section 195 (1)
(b) (i)

Section 197

Section 197

Section 197
Section 197

India except with the previous sanction of the
Central Government 230*

Where jurisdictional issues goes to the root of

the matter, can be permitted to be raised at any

stage of the proceeding — Principles analogous

to res judicata have no application with regard

to criminal cases 460

Cognizance of offence, meaning of — It merely
means ‘become aware of’ 231

Chargesheet in respect of an offence exclusively
triable by a Court of Sessions — Magistrate is
required either to take cognizance or to direct

the police for further investigation 269*

Private complaint under Sections 406, 420

and 120-B IPC filed against accused Nos.1,2

and 3 — CJM ordered police to investigate the
matter under Section 156 (3) of CrPC — Against

it petition under Section 482 CrPC filed praying

for quashing of criminal proceedings — Held,
criminal proceedings against accused no.2

and 3 were wholly unwarranted as the basic
ingredients of offence under Sections 406, 420

and 120-B of IPC are altogether missing 556"

Complaint should be in writing of the public
servant concerned — He cannot delegate
this power 354

Bar u/s 195 (1) (b) (ii) of the Code — Not
applicable when offence committed before
production of document before the Court 232*

Protection u/s 197 CrPC can be availed of by
a public servant not removable from his office
save by or with the sanction of the Government 31

Protection u/s 197 is available when the act

falls within the scope and range of official

duties of the public servant concerned

How to be tested that the alieged act has

reasonable connection with the official duties?
Explained : 461

202

443

203

234

446

325

204

26

444

Sanction for prosecution, requirement of 62 (i) 49

Sanction for prosecution — Applicant working
Sarpanch — Money was allotted for carrying out
certain works - Neither work was completed
nor money was refunded — Held, proceedings
would not be vitiated on account of non-
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compliance of S.197 where there are grave
charges of corruption and misappropriation
involved

Section 197 - S.197 of the Code, applicability of — Prosecution

of public servant — Alleged act of the accused

is having a direct nexus with the official duty

— Therefore, sanction u/s 197 of the Code is

required for his prosecution from the competent

Government before taking cognizance

against him 462* 446
Section 200 - Complaint - It is the duty of Magistrate to see

as to whether criminal complaint is filed in

proper form and whether any person has 463 (i)

been made accused improperly or illegally & (ii) 447

Section 200 - Where proprietor of the proprietary concern
has personal knowledge of the prosecution
and the proprietor has signed the complaint,
it has to be exercised under Section 200 of
the CrPC but where the attorney holder of the
complainant is in charge of the business of the
complainant payee and the attorney holder
alone is personally aware of the transactions,
and the complaint is signed by the attorney
holder on behalf of the complainant payee,
then such attorney holder is to be examined
as complainant — Moreover, where the cheque
is drawn in the name of the proprietor of a
proprietary concern, but an employee of such
concern (who is not an attorney holder) has
knowledge of the transaction, the payee as
complainant and the employee who has
knowledge of the transaction, may both have
to be examined 609 (i) 488

Sections 200 & 202 - Enquiry u/s 200 or 202 CrPC — Rule 558 of
the M.P. Rules and Orders (Criminal),

: applicablity of ,

Sections 200 & 202 - Postponement of issue of process — After
recording the statement of complainant — For
recording of evidence of remaining witnesses
— On next date complainant expressed that he
does not want to examine any other witness
— Trial Court after considering the allegations
made in complaint and the statement, issued
process against applicants — Held, nothing is
wrong in the procedure : 355" 327

131* 103
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Sections 211 - See Criminal Trial 566* 455
to 213 & 313
Sections 216 & 217 - Charges can be altered or added at any time
— Framing of charge under Section 13 (1) (d) &
(2) of the Prevention of Corruption Act not itlegal
Recall of witnesses —~ Charges altered or added
by trial court — Interest of prosecution and
defence of accused to be safeguarded by
permitting them to further examining or cross-
examine the witnesses 557* 446
Sections 216 & - Orders, which are matters of moment and
397 r/w/s 401 same effect or adjudicate the rights of the
accused or the particular aspect of the trial
cannot be said to be interlocutory orders 233* 204
Section 222 - Conviction without framing separate charge
for minor offences as per S. 222 of CrPC is
permissible 464 (i) 447
Sections 223 - Discretion of Court in separation of trial,
& 317 (2) exercise .of 234 204
Sections 227, 228, - Framing of charge, requirement of — Form of
239, 240 & 245 presumptive opinion as to the existence of
factual ingredients constituting the offence 235 205
Sections 227, 228 - At the stage of framing of charge, Court
239 & 240 : exercises a limited jurisdiction — It has to see
whether prima facie case has been made out
or not on the basis of material found during
investigation — Defence and documents filed
by accused not to be considered at this stage 356 327
Sections 233, - Defence witness in a sessions trial on
243 & 312 Government expenses, summoning of — Subject
to the rules made by State Government under
8.312 of the Code - In exercising the discretion,
the financial ability of the accused to bear the
expenses of his witnesses would not be a
. decisive factor 357 328
Section 243 - Defence witnesses — Fair trial - Request for

leading defence evidence should be considered
unless Magistrate finds the object of accused
is vexatious or delaying criminal proceedings 358 (i)*

Sections 243 (2) - Signature on the cheque admitted — Defence

& 293 that cheque was signed in the year 1999 as
a security on hand loan of Rs. 50,000/- which
had been paid back but instead of returning
the cheque, same has been misused by
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Sections 244
& 246 (6)

Section 256

Section 293

Section 293
Section 297

Section 300

Section 306

Section 313

entering a huge amount in the year 2004 —

Application for referring the deposited cheque

for determining the age of its signature for

examination by Director of Forensic Science

Laboratory u/s 243 (2) (wrongly mentioned

Section 293) — Rejection of bonafide application

— Held, improper 506 (ii)* 500
Scope of Sections 244 & 246 (6) — The power

of Magistrate to exercise the discretion to

entertain supplementary list of witnesses —

The Magistrate shall exercise his discretion

judicially for advancement of the cause of justice

and not to give a handie to the complainant to

harass the accused — Also the discretion

conferred on Magistrate should only be used in

appropriate cases for reasons to be recorded 558 446

Complaint case for dishonour of cheque

dismissed in default of complainant at the stage

of defence — Held, improper — Case should

have been disposed of on the merits of the case 298 261

Report submitted by Government Scientific

Expert as per provisions of S, 293 of CrPC —

Whether his examination is necessary? Held,

it is not obligatory that such an expert should

be of necessity made to depose in proceedings

before the Court 359* 330

Hand writing expert’s report, proof of 132 (i)* 104

Oath Commissioner cannot administer oath
and receive solemn affirmation in respect of
proceeding before High Court 21 17

Filing of new chargesheet not barred u/s 300
of CrPC when accused is earlier acquitted for
want of valid sanction 80 60

Before examining the approver, order about

granting pardon is must — Thereafter his

examination and cross-examination has to

be done in the presence of accused 133 104

Examination of accused ~ Is not a mere
formality — Court is required to put proper
question to accused relating to material which
is against interest of accused and seek
explanation of accused

Confessional statement of co-accused — No

question put to accused u/s 313 CrPC

regarding confessional statement — it cannot

be relied upon 360 (i)* 330

JOTI JOURNAL - DECEMBER 2008 XLl



ACT/ TOPIC ‘ " NOTE PAGE
NO.  NO.

Section 313 - Examination of accused by Court — Exemption
from personal attendance other than summons
cases — Circumstances and procedure explained 465 449

Section 319 - Power to summoning of additional accused —
Only after receiving legal evidence if it appears
to the concerned Court that some offence has
been committed by such person that power
to be exercised 361 331

Section 319 - Summoning of additional accused — Statement
of witness to Investigation Officer under S.161
CrPC — Cannot be relied upon in recording
finding whether any person being the
accused could be tried together with the
accused — Power under S.319 is discretionary
— If evidence tendered shows that any person
not being the accused has committed any
offence — He may be summoned though not
chargesheeted by Investigating Officer or may
have been discharged 32 = 27

Section 319 - Trial of the offence of theft of electricity by
Company — During trial, prosecution filed
application u/s 319 of the Code for taking
cognizance against petitioner alleging that
he was Managing Director of the Company
— Trial Court allowed the application ~ Held,
unless the Court is hopeful that there is a
reasonable prospect of the case as against
the newly brought accused ending in
conviction of the offence concerned, the Court
should refrain from taking cognizance against
such new person 466* 451

Section 319 - Section 319 of the Code empowers a court to
proceed against any person not shown to be
an accused if it appears from the evidence that
such person has also committed an offence
for which he can be tried together with the
accused 559* 448

Section 319 (4) - Accused summoned u/s 319 of the Code —
Mode of trial — Thereafter, de novo trial is
mandatory against him — The witnesses have
to be examined afresh — Mere tendering the
witnesses for cross-examination is not
sufficient — Fresh examination-in-chief is must  467* 452

Section 320 - Compounding of offence — Only offence shown
in first two columns of the table may be
compounded by the persons mentioned in the
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third column of that table — However, if the parties

compounded the matter in non-compoundable

case though acquittal cannot be recorded on

the basis of compromise, but factor of

compromise may be taken into consideration

for reducing the sentence 134 105

Section 320 - Compounding of offence — Date of offence is
relevant for consideration - If the offence was
compoundable on the date of incidence, then
it may be allowed to compound even though
it was made non-compoundable subsequently 560 449

Sections 320 & 357 - See Criminal Trial 567 456

Section 321 - Itis not sufficient for the Public Prosecutor
merely to say that it is not expedient to proceed
with the prosecution — He has to make out
some ground which would show that the
prosecution is sought to be withdrawn because
inter alia the prosecution may not be able to
produce sufficient evidence to sustain the charge
or that the prosecution does not appear to be
well-founded or that there are other
circumstances which clearly show that the
object of administration of justice would not
be advanced or furthered by going on with
the prosecution
Even if the Government directs the Public
Prosecutor to withdraw the prosecution the
court must consider all relevant circumstances
and find out whether the withdrawal of
prosecution would advance the cause of justice

Two cross cases, arising out of the same

incident were pending — Compelling one of the

two parties to face the trial and giving benefit

to the other party while withdrawing the case 468 (i), (ii)

pending against it ought not to be allowed & (iii) 453
Sections 328 & 335 - Plea regarding unsoundness of mind,
consideration of 570 (iii)* 459

Sections 340 & 344 - Salient features, purpose and essential
ingredients of Sections 340 & 344 explained .
— The purpose is to eradicate the evil of perjury 561 450

Section 353 - Counter (cross) cases — Each case has to be
decided on the basis of its own evidence -
Cannot be decided on the evidence recorded

in the counter case 239 (i) 208
Section 354 (3) - See Indian Penal Code 1860

& 368 Sections 302 & 302/34 490 480
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Sections 357 (1) -
(b) & (5)

Section 378 -

Section 386 -

Section 391 -

Section 394 -

Sections 397/401, -
164, 281 & 463

Sections 427 & 482 -

Section 428 -

Compensation paid or recovered under

Section 357 (5) of CrPC in a criminal case

should have been taken into account by civil

Court while passing decree for awarding of
compensation to the defendant on the same

cause of action 607

Appeal against acquittal — Interference

permissible only when compelling and

substantial reasons for doing so existed

— Otherwise not 562

Court shall decide the appeal on merits,

cannot dismiss for default 563 (i)*

Additional evidence — Offence by company or
partnership firms —The nomination order is a
material document — Appellate Court cannot
refuse on the grounds that if such additional

evidence is taken on record at appellate stage, 362 (i)
trial wilt start de novo & (ii)*

Constructive/vicarious liability under

Section 394 IPC describes punishment for

voluntarily causing hurt in committing or

attempting to commit robbery 585"

Recording of confession — Provisions of

'Sections 164 and 281 of CrPC, non-compliance

of — Trial Court administered oath to the
accused while recording confession — Held,

the Court is required to find out whether the

non-compliance has injured the accused in his
defence — Further held, administering the oath
simplicitor cannot be said to have injured the
accused in his defence on merit of the case

in hand 564
Application for making the sentences concurrent
u/s 427 of CrPC, maintainabiity of 33

Period required to be set off against term of
imprisonment — Caiculation of period —
Petitioner was arrested on 25.7.1994 pursuant

to three cases pending against him — He was
released on bail in first two cases on 22.3.1995
— But he continued to remain in jail pending
trial pursuant to third case in which he was
released on bail i.e.19.3.1997 - At the end of
trial he was acquitted in second and third
cases and was convicted in first case —
Whether the period from 22.3.1995 to 19.3.1997
can be made set-off — Held, No 34

JOTI JOURNAL - DECEMBER 2008

485

452

453

333

471

453

27

28

XLIV



ACT/ TOPIC NOTE PAGE
NO. NO.

Sections 437 & 439 - General principle which has to be taken into
account particularly in a heinous crime of
murder for grant of bail
Accused is in jail and delay in initiation of trial
— Not sustainable ground 236 206

Sections 437 & 439 - First bail application was rejected on valid
grounds — Second bail application allowed after
19 days without any change in circumstances
— Whatever grounds were urged in the second
bail application could have been stated in the
first bail application — Held, it is utter violation
of the settled principles of judicial propriety 363* 333

Sections 437 & 439 - Competency of Courts to consider regular bail
application under Sections 437 & 439 of the
Code — Competent Court would be the Court
of Sessions where a person is granted
anticipatory bail by a Court and the offence
is punishable with death or imprisonment for
life or where Magistrate applies his mind and
takes cognizance of an offence punishable
with death or imprisonment for life — Magistrate
shall be competent to consider bail application
if a person is arrested or detained by the police
or if he appears or is brought before the Court
in connection with an offence punishable with
death or imprisonment for life 135 106

Sections 437 & 439 - Oftence under Section 409 of IPC — Competency
of Court to consider regular bail application
— Held, since the offence under Section 409
IPC is punishable with imprisonment of life,
the Court of Sessions would be the competent

Court and not the Magistrate’s Court 565 454
Sections 437 & 439 - See N.D.P.S. Act Section 37 (1) (b) 504* 499
Sections 437, - A case under Sections 324, 342 and 506 of
439 & 482 IPC was registered against accused — Being

pbailable offences, accused were enlarged on
bail by CUJM — After four days, complainant
succumbed to his injuries — Case was
converted into 304 IPC — Accused moved to
High Court u/s 482 of CrPC — High Court given
the direction that if accused furnish personal
bonds and sureties to the satisfaction of court,
same shall be accepted u/s 304 IPC — Supreme
Court set aside the order of the High Court

— Held, High Court cannot grant bail u/s 482
CrPC by-passing the provision of S. 439 CrPC 136 107
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Section 438

Section 438
Section 438

Section 438

Section 438

Sections 438 & 439

Section 439

Section 439 (1)
& (2) .

Transitory anticipatory bail — Sessions Court
as well as the High Court has concurrent
jurisdiction 35

Anticipatory bail, grant of — Law explained 36

Anticipatory bail - Consideration for dealing

with application for grant of — Court must

record reasons therefor ~ Post bail conduct of
accused and other supervening circumstances
should be taken into account — Cases involving
serious offences such as S. 376 IPC should be
allowed to be fully investigated — Prosecutrix

being girl of easy virtue not a relevant

consideration 137

Anticipatory bail, scope of — Court can lay

down a condition that accused shall make

himself available for interrogations by police

officer, if required — If the condition is breached

by the accused, State may approach the Court

for cancellation of bail 138

Anticipatory bail application, maintainability
of - Law explained 139*

Regular bail application after grant of

anticipatory bail, consideration of — Where,
considering the nature of offence and having

regard to other facts and circumstances, if the
anticipatory bail application is allowed by a

Higher Court, then it is necessary for the

Regular Court to pass a speaking order

showing that there is something more on

which the application for regular bail cannot

be ailowed 364

Accused granted bail by the High Court in
connection with a particular crime — Held,
concerned Jail authority had no right to raise

an objection that a particular Section has not

been written by the Court in its order 365"

Bail and cancellation of bail, principles
reiterated — Conditions laid down u/s 437 (1) (i)
is a sine qua non for granting bail even

u/s 439 (1) ‘
Substantially irrelevant materials taken in
and/or relevant material kept out of consideration
— Granting bail was certainly vulnerable,

hence cancellation of bail u/s 439 (2) of 366 (i)
Cr.P.C. held proper & (ii)
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Section 451

- Power of Magistrate to make order u/s 451 of
Cr P C — Vehicle seized under Wild Life
Protection Act — Sections 39 (1) (d) and 50 of
the Act do not affect such power to direct
release during pendency of trial

Sections 451 & 457 - Order for interim custody of cattle — Conditions

Section 452

Section 462

Section 464

Section 465
Section 473

Section 482

to be imposed must be reasonable

- Disposal of property at conclusion of triai —
Appellant tried for offences punishable under
Sections 395, 397 and 396 — Appellant
acquitted — Trial Court directed for retention
of gun, cartridges and wrist watch seized from
possession of appellant during investigation
were ordered to be preserved till conclusion
of trial of absconding accused person —
Appellant acquitted — Held, when accused is
acquitted, Court should normally restore
property to person from whose custody it
was taken

- Cognizance of offence - Limitation —
Condonation of delay — Delay cannot be
condoned without notice to the accused

- Omission or error in framing of charge,
effect of

- lllegality in investigation, effect of

- Powers u/s 473 CrPC and u/s 5 of the
Limitation Act — Judicial discretion, exercise
of — Opportunity of hearing should be given
to both the parties

- Passing of strictures against police officer,
requirement of

CRIMINAL PROCEDURE (M.P. AMENDMENT) ACT, 2007

Schedule | Cr.P.C.

- Amendment dated 22.02.2008 in the Schedule |

of the Cr.P.C., effect of — Law explained — All
cases pending in the Court of Judicial
Magistrate First Class as on 22.02.2008 are
not affected by the Amendment and will be

321

140*

141~

469

37 (i)
79 (ii)

237*

238"

continued to be tried by the Judicial Magistrate

First Class and all cases which were pending
before the Judicial Magistrate First Class as

on 22.02.2008 if, in the meanwhile, committed

to the Court of Sessions will be sent back to
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the Judicial Magistrate First Claés for trial in
accordance with law 367* 339

CRIMINAL TRIAL

- Appreciation of circumstantial evidence in
context of presumption as to conduct of
accused explained '
Identification by sniffer dog is only for purpose 470 (i)
of investigation and not for evidence & (ii) 454
Appreciation of evidence — Solitary witness —
Conviction on basis of — Permissibility -
Law re-stated 240 209
- Appreciation of evidence of prosecutrix —
Should not be rejected on minor discrepancies
and contradictions — Absence of injuries on
private part — Neither falsify the case nor is
evidence of consent — Opinion of doctor that
there was no evidence of any sexual intercourse
is not sufficient to disbelieve accusation — But
at the same time Court should bear in mind
that false charges of rape are not uncommon 38 29

- Appreciation of evidence — Accused alleged
to have called victim in his house on fake
pretext and subjected her forcefully to sexual
intercourse — No injury found on the body of -
the victim — No semen was found on the private
part of the body — Neither her clothes were
tomn nor any hair was present on the private
part of the body of the prosecutrix — She was
habituated to sexuat intercourse — Held, :
prosecution story is not reliable 142 112"

- Counter (cross) cases — Each case has 1o be
decided on the basis of its own evidence —
Cannot be decided on the evidence recorded
in the counter case 239 (i) 208

- improper charge was framed that death was
caused by setting deceased on fire after
pouring kerosene ol on her despite medical
evidence that death was caused due to
asphyxia as a resth of smothering and bums
on deceased’s person were post mortem —
Whereas during examination of the accused
persons under Section 313 CrPC, questions
put to them relating to the cause of death was
due to smothering as per medical evidence
— But looking to the charge framed this question
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CRIMINOLOGY

does not arise for explanation — Such casual
approach in framing charge and questioning

the accused under Section 313 deprecated 566"

Interested or partisan witness — Reliability —
Law explained

Punchanamas and memorandum, proof and

39

evidentiary value of 143*

Question relating to imposition of death
sentence — A balance sheet of aggravating
and mitigating circumstances to be drawn up

Related witness, reliability of — Law explained

Reduction of sentence and leniency for a
convict under Sections 279 and 304-A -
Factual considerations and extend of leniency
enunciated — Relief to victim — Rationale and
importance or reasonable compensation to
victim of crime under Section 357 of CrPC
and principles for determination thereof
reiterated

Requirement for conviction based on
circumstantial evidence

See Criminal Procedure Code 1973
Sections 161 & 162 and Evidence Act Section 3

Test identification parade — Requirement of
statement of natural witness is acceptable —
Victim grown up girt — Not suffered any injury
— Is not negative circumstance

The Indian Judicial System has not developed
set legal principles and guidelines regarding
sentencing like U.K. and U.S.A. — Whether
the sentence should be deterrent, reformative
or proportional depends upon facts and
circumstances of the case — Some guiding
factors enunciated

Punishment — Aims of punishment — Protection
of society — Accused must realize that he has
committed an offence which is harmful to the
society and his own future too — Sentences
both lenient and too harsh tose their
efficaciousness and amounts to encouragement
to potential criminals — Courts of law must adhere
the doctrine of proportionality to determine

JOT! JOURNAL - DECEMBER 2008

472
40

567

241
553

Q0

373

471

455
30

112

460
31

456

(i.)‘ 209
(i)
(i) 445

(ii)y 343*

457

XLiX



ACT/ TOPIC " NOTE PAGE
NO. NO.

appropriate quantum of sentence — Person
convicted for an offence of rape should be
treated with a heavy hand 144 113*

DAKAITI AUR VYAPHARAN PRABHAVIT KSHETRA ADHINIYAM, 1981
(M.P.)

Sections 6(2), - Offences specified u/s 2(f) of Dakaiti Aur
2(f), 4 & 23 Vyapharan Prabhavit Kshetra Adhiniyam,
' 1981, trial of — Law explained 41 32*

DOWRY PROHIBITION ACT, 1961 :

Section 3 - Dowry, meaning of 242 . 212

Section 4 r/w - See Criminal Procedure Code Sections 177, o

Section 6 178 & 179 555* - 445
DRUGS AND COSMETICS ACT, 1940 -

Sections 17, 18, - Allopathic drug used as active ingredient in

21,27 & 32 preparation of an ayurvedic drug unauthorisedly

Chapter IV & IV-A by the manufacturer — Offence u/s 18 (a) (b) & (c)

punishable u/s 27 (b) (ii) - Prosecution can be

launched by an Inspector appointed under

Chapter IV and also by an Inspector authorized

under Chapter IV-A - Both the prosecution

can be tagged and tried together by trial Court 368 339

EASEMENTS ACT, 1882

Sections 4 & 15 - Easementary right of passage over land, proof
of — Law explained — It is not necessary that a
" person should live in the dominant heritage —
It is enough if he had been using it - It is also
not necessary that a person should be the
owner of the dominant heritage — Person

occupying it would have easementary right 145 115
Sections 17, 18, - Allopathic drug used as active ingredient in
21,27 & 32 and preparation of an ayurvedic drug unauthorisedly

Chapter IV & IV-A by the manufacturer — Offence u/s 18 (a) (b) &
(c) punishable u/s 27 (b) (ii) — Prosecution can
be launched by an inspector appointed under
Chapter IV and also by an inspector authorized
under Chapter IV-A — Both the prosecution
can be tagged and tried together by trial Court

Sections 52 & 61 - Non-examination of party, effect of — Adverse
inference against such party may be drawn 243 (i) 212*
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EAST PUNJAB RENT RESTRICTION ACT, 1949

Section .13 - See Accommodation Control Act 429 409
ELECTRICITY ACT, 1910

Sections 39 & 50 - Theft of electricity — Person aggrieved, meaning of 161 134*
ELECTRICITY ACT, 2003

Sections 2 (c), - Connotation ‘sister concern’, meaning of — It

23 (2) & 24 means a concern under the same group having

separate entity and identity
Electricity dues, recovery of — Dues cannot be
recovered from a sister concern of a consumer/ 473 (i)

., company having separate connection & (ii) 463
Sections 39 & 44 . - See Criminal Procedure Code 1973 Section 319 466" 451
Section 151 - Amendment made in respect of investigation
and procedure for trial of offences under
Electricity Act — Would operate retrospectively 42 = 32*

ELECTRICITY (AMENDMENT) ACT, 2007

- Amendment made in respect of investigation
and procedure for trial of offences under
_Electricity Act — Would operate retrospectively 42 32*

EMPLOYEES PENSION SCHEME, 1995

- See Consumer Protection Act Sections 2 (i)

(a) (ii) & 2 (1) (o) . 455* 439
EMPLOYEES STATE INSURANCE ACT, 1948
Section 53 - Whether grant of compensation under

Employees State Insurance Act bars award of
compensation under the Motor Vehicles Act?
Held, No — Further held — Under Section 53
of Employees State Insurance Act, a bar is
created against receiving compensation for
the ‘employment injury’ and not against grant
of compensation to victims of road accident

under the Motor Vehicles Act . 598 479
ESSENTIAL COMMODITIES ACT, 1955 _
Sections 3 & 7 - Violation of provisions contained in

Clauses 6 (5) and 12 of M.P. (Khadya Padarth)

Sarvajanki Nagrik Purti Vitran Scheme, 1991

is not punishable u/s 7 of the Essentlal

Commodmes Act 244" 214
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Sections 6-C (2) - Co-operative Societies were prosecuted for
violation of the provisions — During the
pendency of the case, sugar as well as wheat
were sold — On conclusion of trial, while
acquitting the accused persons, the Court
ordered for confiscation of the said sale
proceeds was not justified
Under the scheme of the E.C. Act, duty to make
payment of the price and interest, in case of
acquittal or in case of order of confiscation
being set aside, is that of the Collector and
not of the Judicial Magistrate 369" 341

EVIDENCE ACT, 1872
Section 3 - Murder trial, evidence of 43 (i) 32

Section 3 - Appreciation of evidence — Material prosecution
witnesses in examination in-chief deposed
against the accused persons — Were not cross
examined on the same day but after lapse of
10 months — In cross examination they
changed their version and turned hostile —
In re-examination they were confronted with
their earlier version by prosecutor — They
admitted that their earlier version was correct
— Thereafter no further cross examination was
done by defence - Earlier version in their .
examination-in-chief is reliable 370" 342

Section 3 - See Criminal Trial 38 29*

Section 3 - Appreciation of evidence of relative witness
— Evidence of relatives cannot be discarded
simply on the ground that they are interested
witnesses — As according to case diary
statements they were not the eye ‘witnesses
and in the court they have improved their
version and became the eye witnesses of
the incident — Their evidence is not reliable 475 466

Section 3 - Custodial death, presumption in respect of 245" 214
Section 3 - Circumstantial evidence, appreciation of 268" 234

Section 3 - Evidence — Sole testimony of Food Inspector
— Corroboration of main witness by independent
witness is a rule of prudence and not
requirement of law 476* 467

Section 3 - Medical evidence — Opinion of doctor about
the time of death — Not to be treated as
sacrosanct — If the eye witnesses version is
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Section 3
Section 3

Section 3

Section 3

Section 3

Section 3
Section 3

Sections 3, 9,
27 & 45

Sections 3, 9,
27 & 45

Sections 3 & 45

Sections 3 & 45

NOTE PAGE
NO. NO.
found to be truthful, the same can be believed
in place of opinionative statement of the doctor 474 464
Murder — Circumstantial evidence, appreciation
of — Law explained 267" 233
See Indian Penal Code 1860 Sections 302 & 201 489* (i)
& (ii) 478"

Counter case — The basic principle of criminal

jurisprudence is that each case is to be decided

on the basis of its own oral and documentary

evidence adduced by either party and not

extraneous material (i.e. evidence produced in

counter case) can be taken into consideration 553 (ii)* 445

Interested/relative witness — Non-examination
of public witness —~ No adverse inference if
otherwise credit worthy 568" 458

More accused persons involved —
Discrepancies in statement of witnesses are
normal circumstances 551 (ii)* 441

See Indian Penal Code Section 376 586 (ii)* 472

Tutored witnesses — When tutoring or reading

over the police statement is admitted by

witnesses ~ Denial of giving statement on the

basis of tutoring is of no consequence — Trial

court wrongly discarded admission tutoring 569 459

See Indian Penal Code 1860 Section 302 487* 477
See Indian Penal Code 1860 Section 302 488" 477

Ocular and Medical Evidence, discrepancies
in effect of 44 (i) 32

Multiple murder case — Inconsistency in ocular

and medical evidence — Witnesses stating to

use modern fire arms, rifle and pistol from a

distance of one or two feet — Defence pray that

the injuries on the deceased person can only

be caused by shot gun — Medical report shown

that all entry wounds had a sign of charring

and tattooing and had different dimensions —

In such circumstances no inconsistency about

the use of different fire arms 146 116
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Sections 3 & 118 - Child witness — If he is competent and
reliable his testimony is acceptable

Sections 5, 6, 45, - Comparison by Court itself between the

47,64 & 73 disputed and the admitted thumb impression/
handwriting/signature — Permissibility,
limitations and authenticity there of explained

Section 9 - Test identification parade conducted by Naib
Tahsildar is not substantive piece of evidence
-~ Complainant not identified appellants in Court
— ldentification not proved — Complainant
admitted that seized articles were shown to
him prior to holding of test identification parade
- Held, evidence of test identification parade
and identification of articles in Court loses
its sanctity and evidentiary value

Section 9 - The purpose of test identification is to get
assurance that the progress of investigation
is going on right direction — It also helps in
testing the veracity of witnesses — It is not
substantive evidence and is governed by
Section 162 of the Criminal Procedure Code

Sections 9 & 60 - Test identification parade — Gold chain
recovered from possession of appellant —
Neither chain was produced nor was it
identified in Court — Held, evidence of test
identification parade is not a substantive
piece of evidence and can be used only for
contradiction and corroboration purposes

Hearsay evidence — Prosecution witnesses
say that they were informed by the eye
witness regarding incident — Eye witness did
not depose that he had informed other
prosecution witnesses — Held, evidence of
prosecution witnesses not admissible as hit
by S.60 of the Act

Sections 9 & 145 - Evidentiary value of FIR explained
Requirement of test identification parade,
circumstances explained

Sections 18 & 115 - See CPC Order 8 Rules 3 & 5

Section 24 See Criminal Procedure Code Sections 397/401,
164, 281 & 463

Sections 24 & 27 - Voluntary and truthful extra judicial confession
leading to discovery of dead body of the wife
of appellant/accused and other material
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Section 27

Section 30
Section 32
Section 32

Section 32

Section 32

Section 32
Section 32

Section 32
Section 32 (1)
Section 32 (1)

Section 32 (1)

objects — Other circumstantial evidence also
proved against the accused 374

Recovery of crime articles as a fact disclosed
by accused, not proved beyond reasonable
doubt - Serious lacuna in the prosecution

story — Appellant (accused) acquitted 241 (ii)

See CrPC Section 313 360
Dying declaration, reliability of — Law explained 45

Dying declaration recorded by doctor without
satisfying about consciousness, voluntariness,
truthfulness and of iliness — Not reliable 246"

Dying declaration — Certificate of fitness —
Not required 247*

FIR of non-cognizable offence, written and
read over to deceased and he puts his thumb
impression on the same — The report is
admissible as dying declaration

Loss of original dying declaration, as FIR of

-non-cognizable case proved — Secondary

evidence adduced and accepted — No adverse
inference could be drawn in regard to
non-production of original FIR 225

Dying declaration, reliability of 570 (ii)*

Where the declarant survives, the statement of

a person recorded as dying declaration remains
nothing more than of a former statement and

cannot be used as substantive evidence 571*

See Indian Penal Code 1860 Section 302 580"
Dying declaration, reliability of — Law explained 46

No reason to doubt veracity of consistent

muitiple dying declaration — Concerned

witness reliable — Conviction on these dying
declarations proper — Principles of dying
declaration restated 375

Statement of deceased earlier made u/s 161

CrPC during investigation in the abduction

case regarding alleged involvement of
appellant/accused is not admissible as his

dying declaration u/s 32(1) to prove motive of
appellant/accused to eliminate the deceased
because earlier statement was not in regard

to the cause of his death or as of any of the
circumstances of the prosecution case which
resulted in his death 376*
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Sections 33 & 138

Sections 40, 41,
42 & 43

Section 43

Section 45

. Section 45

Section 45

Section 45

Sections 45, 60 & 3

Sections 45 & 145

Sections 50 & 114

Cross examination of witness ~ Witness could

not be cross examined solely due to any

inaction or lapse on the part of defendants

— Subsequently, witness became incapable

of giving evidence — Examination in chief of

witness could not be read in evidence 248~

Relevancy of previous order, judgment, decree
in a litigation under Sections 40, 41, 42 and 43
of the Act 572

A judgment of conviction obtained against a
person in criminal proceedings is normally

inadmissible under S.43 of the Evidence Act
in civil proceedings, but,.if the guilt has been
admitted, the said admission would certainly
be admissible in evidence in the civil case if

it is relevant to the matter in issue 391 (ii)*

Ballistic Expert can say that particular injury
can be caused by bullet alone - Doctor is not
a proper person, as expert, to give answers to

such questions 126 (ii)

Evidence in respect of letters purported to be

written by deceased, appreciation of 132 (ii)*

Murder — Inconsistency between medical and
ocular evidence — Not material unless it ruled

out the possibility of the eye witnesses version

to be true 479

Offence by use of firearm — Direct evidence,
unimpeachable and corroborated by medical
evidence — Non-examination of Ballistic Expert

— Not fatal to prosecution case 249

Medical evidence vis-a-vis ocular evidence,
appreciation of — If eye-witnesse's account

is found reliable and trustworthy, medical

evidence only pointing to alternative

possibilities, such medical evidence should

not be accepted as conclusive — Criterion to
appreciate evidence — Law reiterated 147

‘ Conflict between oral testimony and medical
evidence, appreciation of — Law explained 156 (i)

Presumption regarding marriage — Long
cohabitation as husband and wife raises
such presumption 378

JOTI JOURNAL - DECEMBER 2008

215

461

370

98

104

469

215

119

128*

355

LVI



ACT/ TOPIC NOTE PAGE
NO. NO.

Section 58 - Admission in pleadings is admissible u/s 58
of the Evidence Act — These are fully binding
oh the party that makes them and constitute
a waiver of proof 448 (i) 429

Section 63 (2) - Whether conviction can be based on secondary
evidence (photocopy of original complementary
pass) to hold that the original pass was forged
- Held, Yes 573 461

Section 68 - Will, proof of — Though registered, Wili can be
proved only by an attesting witness, if alive 425 403

Sections 68 & 90 - Exclusion of Will, proof of 47 (i) 34

Sections 76, - Certified copies of a public document, proof and
77 & 79 presumption as to their genuineness — Need
not be proved by calling a witness — Production
would be sufficient as its proof — Court is bound
to draw the presumption that a certified copy
of a document is genuine and also that the
officer signed it in the official character, which
he claimed in the said document 250 216

Section 102 - See Motor Vehicles Act 1988 Section 166 599~ 479

Section 106 - Purpose and intention of kidnapping, how to
be gathered

On whom the onus of proof lies —
Law explained 251 217

Section 106 - Dowry death — Harassment for dowry proved
— Death of deceased due to head injury within
two years of marriage — Story of suffering from
epilepsy was found concocted - In such
circumstances no satisfactory explanation of
head injury of deceased — The fact of suffering
from epilepsy was within the knowledge of the
accused — Therefore, burden to prove lies on
the accused — Conviction Proper 271 234

Section 113-B - When Section 304-B of IPC and S. 113-B of
Evidence Act pressed into service ? Expression
‘soon before death’ is used with idea of
proximity test — In such case, there must be
proximate and live-link between effect of
cruelty based on dowry demand and death 57 41

Section 113-B - See Indian Penal Code, 1860 Section 304-B 158 ‘ 132

Section 114 - See Negotiable Instruments Act 1881
IHustration (f) Section 138 - 563 (ii))* 453
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NOTE PAGE

NO.

NO.

Section 116 -

Sections 118 & 157 -

Sections 145 & 157 -

Section 157 -

Section 165 -

EXCISE ACT, 1915

Sections 34 (1) (A) -
& 49A (1) (A)

Principle of estoppel u/s 116 of Evidence Act,
applicability of — Tenants were paying rent to
landlord (applicant) continuously for more than
23 years — Held, by their conduct, tenants are

estopped from raising such dispute 324 (ii) 288

Evidence of a child witness cannot be rejected
outright but the evidence must be evaluated
carefully and with greater circumspection
because a child is susceptible to be swayed
by what others tell him and thus a child witness
is an easy prey to tutoring — Court has to assess
as to whether the statement of the victim
before the Court is the voluntary expression
of the victim and that she was not under the

influence of others 480 (i)

Contents of complaint — Would not be a

substantive piece of evidence — Can be used

for contradiction and corroboration to its
author/complainant as per provisions u/s 145

and 157 of the Act 379"

First Information Report, evidentiary value of —
FIR filed on behalf of claimants — They relied
upon it — Held, it is not necessary to examine
the lodger of FIR so as to prove it — It can be

considered for forming part of evidence 293
Passing of strictures against police officer,
requirement of 238*

Liquor seized from applicant - On 6hemica|
examination sample found unfit for human

~ consumption — No evidence available regarding

Sections 46, -
47, 47-A

Sections 46 & 47 -
(Prior to
amendment)

sealing of sample and sending the same for
chemical examination — Held, conviction

u/s 49A (1) (A) set aside — However, liquor

found from applicant — Applicant convicted

under converted Section 34 (1) (A) — Revision

partly allowed 481"

Offence u/s 34 (1) (a) of the Act — Confiscation
of vehicle cannot be ordered u/s 47-A of the
Act, if the quantity of liquor being transported

did not exceed 50 bulk litres 380"
Vehicle used in transporting liquor —
Confiscation of — Law explained 252*
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EXPLOSIVE SUBSTANCES ACT, 1908
Section 5 _- Designated Court debarred from taking
cognizance of the offence under TADA Act for
lack of sanction of Competent Authority — It
has no jurisdiction to try any other offence
under Explosive Substances Act or Explosives
Act — Conviction and sentence u/s 5 of the
Act set aside 320 282
FAMILY COURTS ACT, 1984
" Sections 7, 8 & 20 - Family Court has jurisdiction to pass orders
in favour of appellant/guardian regarding
operation of bank account of mentally ill person 381 357
Section 10 - See Civil Procedure Code 1908 Order 26 574> 462
Rule 10-A
FOREIGNERS ACT, 1946
Sections 3 & 14 - lllegal entry and stay in India ~ In view of large
number of infiltrators in India, there is need
for imposing stricter sentence 482 471
FOREST ACT, 1927
. Section 52 - Vehicle transporting forest produce — Boulders
— Without transit pass — Confiscation of truck
— Not illegal 253* 219
Section 52-A - Filing of appeat u/s 52-A of the Act — Person
aggrieved, meaning of 254* 220
Section 59-B - Confiscation of seized vehicle — To avoid
‘ confiscation of vehicle used in forest offence,
the owner has to prove that not only he has
no knowledge or connivance about its illega!
use but aiso taken all reasonable and
necessary precautions against such use 382* 359
FUNDAMENTAL RULES
Rule 54-B - Salary and allowances to a Government
servant on his re-instatement after revocation
of suspension, factors to be considered for .
payment — Law explained ’ 187 155
GENERAL CLAUSES ACT, 1897
Section 27 - See Negotiable Instruments Act 1881 563 (ii)* 453
Section 138
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GUARDIANS AND WARDS ACT, 1890
Section 7 - See Family Courts Act Sections 7, 8 & 20 381 357

Sections 7 & 17 - Hegitimate minor child or illegitimate unmarried
girl — Welfare of the child — Paramount
consideration to decide guardianship 259* - 227

Sections 7 & 17 - Custody of minor — Selection of guardian —
Paramount consideration is the welfare of the
child and not statutory rights of parents — Court
exercising ‘parens patriae’ jurisdiction —
Principles governing custody of minor children
reiterated 575 463

HIGH COURT RULES AND ORDERS (M.P.)

Section 11 - Advocate convicted for Contempt of Court —
Chapter |, Rule 14 Cannot be permitted to appear as an Advocate
in any Court 48" 34

Rule 1 of Chapter Il - Oath Commissioner cannot administer oath
and receive solemn affirmation in respect of
proceeding before* High Court 21+ 17*

HINDU ADOPTIONS AND MAINTENANCE ACT, 1956

Sections 4, 18 & 12 - S.4 of Hindu Adoptions and Maintenance Act
provides for a non obstante clause so any
objection on the part of in-laws or wife, in terms
of any text, rules or interpretation of Hindu
Law or any custom or usage as part of law
before the commencement of the Act are no
longer valid

Ss.18 and 19 of the Act prescribe the statutory

liabilities in regard to maintenance of wife by

her husband which is personal obligation and

only on his death upon the father-in-law — Such

an obligation can also be made from the

properties of which the husband is a co-sharer

and not otherwise — Mother-in-law cannot be

tastened with any legal liability to maintain

her daughter-in-law from her own property

or otherwise 410 (ii) 391

Section 8 - Adoption — Capacity of Hindu wife to adopt
She cannot adopt a child to herself even with
the consent of her husband
Wife leading life like a divorcee, cannot legally
adopt a child for herself
Hindu law about adoption — Origin of custom
and object — Explained 255 220
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PAGE
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Sections 10 & 16

HINDU LAW

Adoption of a peson of more than 15 years of
age and married ~ In absence of any custom
or usage — Not valid 256

Banaras School of Mitakshara Law,
applicability of - , 49
Junior member of HUF may act as a Karta in

exceptional circumstances — Law discussed
— Eviction suit filed by Karta is maintainable 57

Characteristics of Mitakshara coparcenary
property, reiterated - It is different from joint
family property 483

HINDU MARRIAGE ACT, 1955

Section 9

Section 9

Section 13-B

Section 24

Section 25

- Restitution of conjugal rights — Decree for

restitution of conjugal rights challenged by wife

.— She cannot be compelled to live together

against her wishes — Decree is set aside 383

Restitution of conjugal rights — Plaintiff filed
suit for restitution of conjugal rights on the
ground of desertion — Defendant denied the

“factum of marriage — Plaintiff proved by oral

and documentary evidence that marriage was
solemnized in accordance with customary rites

and usage including Saptapadi and also

proved that defendant deserted the plaintift

without any sufficient cause — Defendant did

not appear for cross-examination after filing

his examination-in-chief on affidavit —

Defendant’s evidence cannot be read in

evidence - Fails to rebut evidence of plaintiff

- Suit rightly decreed 148

Period prescribed u/s 13-B (2), nature of

— Period prescribed is directory in nature —
Application can be decided before expiry of

6 months period if situation of a case so’

warrants 50

When application for maintenance u/s 125

CrPC and application for alimony pendente lite

u/s 24 of Hindu Marriage Act are maintainable?

Law explained 258*

Permanent alimony and maintenance, grant,
of — S. 25 of the Act empowers Courts to
grant permanent alimony or maintenance at
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Section 26

the time of passing all kinds of decrees such
as restitution of conjugal rights u/s 9; judicial
separation u/s 10; declaring marriage as null
and void u/s 11; annulment of marriage as
voidable u/s 12 and divorce u/s 13 — However,
in case where application is dismissed,
permanent alimony or maintenance cannot
be granted

- See Guardians and Wards Act 1890
Sections 7 & 17

HINDU MINORITY AND GUARDIANSHIP ACT, 1956

Section 4, 6 & 13

- See Guardians and Wards Act Sections 7 & 17

Sections 6 (b) & 13 - lllegitimate minor child or illegitimate unmarried

girl — Mother is the natural guardian and
thereafter the father — Guardianship is to be
decided — Welfare of the child is the
paramount consideration

HINDU SUCCESSION ACT, 1956

Sections 4,6 & 8

- Father inheriting property alongwith his sister
and then partitioned and recorded in name of
each - Father had right to transfer his share
of land — S. 6 has no application in this case

Sections 4, 14 & 24 - The provisions of the 1956 Act shall prevail over

Sections 14 (1)
& 14 (2)

Section 23

the.text of any Hindu Law or the the provisions
of Hindu Widow Remarriage Act, 1856

- Applicability of S. 14 (1) or 14 (2) -
Sub-section (2) is confined to a case where
property is acquired by for the first time as
grant without any pre-existing right by any
instrument, the terms of which prescribe
restricted estate in the property — If instrument
merely declares or recognizes a pre-existing
right which the female is entitled,
sub-section 14 (1) will apply

- Rights of female in succession — Bar to file a

partition suit is lifted by Amendment Act, 2005
— The said bar will operate retrospectively

“HINDU. SUCCESSION (AMENDMENT) ACT, 2005

- See Hindu Succession Act 1956 Section 23

HINDU WIDOWS’ REMARRIAGE ACT, 1856

Section 2

- Limited interest in husband’s property versus
the absolute ownership by way of inheritance
— The provisions of the Hindu Succession
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Act, 1956 shall prevail over the text of any
Hindu Law or the the provisions of Hindu
Widow Remarriage Act, 1856 - 260 227

IDENTIFICATION OF PRISONERS ACT, 1920

Sections 5 & 6 - Taking specimen fingerprints and handwritings
from the accused permissible u/s 5 and 6 of
the ldentification of Prisoners Act and not
unconstitutional as not hit by Article 20 (3) -
It does not amount to witness against himself 117 89

INCOME TAX ACT, 1961

Sections 132-A & - See Criminal Procedure Code 1973
293 Sections 41 (2), 102, 451 & 457 _ 550 440

INDIAN PENAL CODE, 1860

Section 34 - Common intention — Where co-accused is
named in FIR and he has been acquitted
then another accused cannot be held guilty
under-S. 34 of IPC - If deceased was hit by
two or more persons and common intention
was not proved,then prosecution must
establish the exact nature of the injury caused
by each accused 51 36

Section 34 - Active participation of A-2 with iron rod in

committing an offence in furtherance of

common intention with co-accused A-1 who

gave fatal injuries with knife — Conviction for

murder with the aid of S. 34 u/s 302

IPC is proper 261 228
Section 34 - Common intention, ingredients of — Meeting

of minds of all the accused persons to commit

the offence — It may be pre-planned or may

occur in spur of a moment — But it must be

before the commission of the offence — Proof

of common intention — Direct evidence is

seldom available ~ Can only be inferred from

circumstances appearing from the proved facts

— However, it must be proved — The act of the

accused persons may be different in character,

but must have been actuated by one in

furtherance of the common intention 150 123

Sections 34 & 302 - Common intention, when can be assumed 52 37

Section 84 - Plea of unsoundness of mind — Term ‘insanity’
is used to describe varying degrees of mental
disorder — Burden of proof lies upon the accused
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to prove insanity — Relevant factors to be

considered — Behaviour of accused which

preceded, attended and followed the crime -

Neither character of a crime nor absence of

motive for crime is proof of legal sanity 53 38
Sections 96 to 106 - Scope and limitations of the right of private

defence — Not available to the accused persons

who were aggressor and went to the place of

incident with full arrangements and weapons 262 229*
Sections 97 & 307 - Court can consider plea of exercise of right of '

private defence - Even if accused does not

plead self-defence, Court can consider such 4 (ii)

plea if the same could arise from evidence & (iii) 2
Section 100 - Right of self defence agairist property can be

exercised in relation to a dispute over an

open space 151* 124

Sections 107 & 306 - Suicide, abetment of — Accused persons
grabbed the money of the deceased and
also assaulted him — Not amounts to inciting
to commit suicide 263 (i)* 231

Sections 121 & 123 - Accused was charged u/s 120 IPC but
ultimately convicted u/s 123 IPC holding it is »
a minor offence of the offences he faced trial 464 (i) 447

Sections 141 & - Members of unlawful assembly,liability of

300 Exception 1 Benefit of Exception 1 of $.300 of IPC, scope of 152* 124
Sections 147, - Offence u/s 324 IPC — Benefit u/s 4 of

324/149 Probation of Offenders Act, grant of 264* 232
Sections 147, 149, - Powers of Magistrate when Final Report is in

294, 341, 323, favour of the accused persons 577* 465
506-B & 307

Section 149 - Once membership of unlawful assembly is

established, prosecution need not establish
any specific overt act to any of the accused

for holding him guilty of the offence 126 (iii) 98
Sections 186 & 375 - Appellant accused marrying complainant '
fourthly and 376 during subsistence of his first marriage and

cohabiting with her for about 4 years ~ Since

he was already married, the subsequent

marriage has no sanctity in law and is void

ab initio — In any event the appellant accused

could not have lawfully married the complainant

— Bare reading of clause fourthly of Section 375

{PC makes this position clear — Therefore,

conviction under Section 376 IPC and

sentence of 3 years and compensation of ’
Rs. 1,00,000/- held proper 578" 466
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Section 300

Section 300

Section 300

Section 300

Section 300

Section 300

Section 300,
Exceptions 1 & 4
& Section 304

- Murder of husband by wife and paramour -
Evidence of daughter (child witness), after
careful scrutiny-of her evidence found reliable
- Conwviction of accused can be based there on

- Murder — Circumstantial evidence — Last
seen together with deceased — Proximity of
place and time between the event of last seen
and death is necessary ingredient — Mere
circumstance of last seen not sufficient to base
conviction and in such case non-explanation
as to what happened to deceased has no effect

- Murder - Single injury shall not be deciding
factor of the nature of offence — It depends
on other attending circumstances
Due to altercation with unarmed deceased,
accused inflicting injury on the abdomen of
the deceased with screw driver — Injury
12cm deep damaging liver and spleen — Death
caused almost instantaneously — Accused
had intention to cause injuries sufficient to
cause death

- Murder of a girl by strangulation — Circumstantial
evidence — Accused had intimacy with the
deceased — Evidence established that the
accused had threatened to kill the deceased
if marriage is not performed — They were found
to be talking animatedly near place of incident
on fateful day - Accused absconding and
attempting to hide his identity after the day
of incident — Offence of murder proved

- Intention of causing death or such bodily
injury as is likely to cause death when can
be gathered — Explained

- Infliction of single injury — Intention to commit
murder must be gathered after consideration
of the entire circumstances — Accused
convicted for the offence of murder

- Grave and sudden provocation — Throwing
waste and rubbish inside the house or shop
is within purview of grave and sudden
provocation —Accused was not carrying knife
from beginning but picked up during the scuffle
— In such circumstances it cannot be said that
he had motive to cause the death of the
deceased — Position may be different if the
accused carried it from the beginning -
Accused committed offence u/s 304 (Il) IPC
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Sections 300 & 34 .

When accused persons go together, armed

with deadly weapons and fatal injuries are

caused to the deceased, all of then are equally

liable in view of S. 34 of IPC — Absence of

evidence as to which of the accused caused

which particular injury is inconsequential 396* 363

Sections 300 Accused fully armed came to the place of the
& 304 Part li incident with the object — Caused serious
injuries to the deceased — Matter does not fall
under Section 304 Part |l of IPC 551 (iii)* 441

Death in police encounter — If specific

complaint alleging identified individual is

made, registration of crime u/s 302 IPC is

permissible — In absence of such complaint,

procedure u/s 176 of Cr.P.C. to be followed

Registration of case u/s 302 IPC straightway

against police officials is not permissible 226 199

Accused entered into an altercation and
quarrelled with the deceased on account of
intermeddling with the water pipe by him —
Accused caught hold of the deceased and
pushed him into an empty well — As a result
the deceased sustained head injury and went
into coma — He was taken to the hospital but
he was declared dead — After holding trial,
the Sessions Court found the accused guilty-
of committing murder and sentenced him to
imprisonment for life — Held, accused had no
previous enmity with the deceased — The
incident had occurred on spur of the moment
and the act of the accused was not
premeditated — He had also not used any
weapon and it was during the scuffle between
the two that accused had pushed the deceased
into empty well - It is apparent from the facts
that the accused did not intend to cause death
of the deceased, yet it could well be inferred
that the accused certainly had the knowledge
that his act of pushing the deceased into an
empty well was likely to cause the death of
the deceased ~ Therefore, the act of accused
would fall within the ambit and purview of S.304 .
Part Il IPC and not u/s 302 IPC 487 477

Section 302 - - Accused was seen in the company of the
deceased — Witnesses deposed that they
had seen the accused and the deceased

Section 302

Section 302
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Section 302

Section 302
Section 302

Section 302
Section 302

Section 302

Section 302

quarrelling on account of some money
transaction and had thereafter learnt that the
deceased had been stabbed by the accused
— The accused was seen by the witnesses
running away with a knife in his hand and the
deceased was lying on the ground and
bleeding through a large number of injuries
— The deceased had immediately after the
incident divulged his name — Accused was
properly identified in the test identification
parade - Deceased sustained stab injuries
by knife — Homicidal death was established
by the prosecution evidence — Knife was
recovered and seized from accused — As per
the opinion of the doctor, injuries could have
been caused by the seized knife ~ Accused’s
injuries were insignificant and were not on
vital part — Held, all the aforementioned
circumstances are pointing out the guilt and
guilt alone of the accused — Conviction of the
accused u/s 302 IPC held proper 488*

Murder, conviction under — Appeal when not
warranted — Law explained 54

Reaction of witness, appreciation of 43 (ii)

‘Rule of Nines’ for estimating percentage of

body surface involved in burns, applicability

of — It does not require that the part on which

burns have been caused should have been
completely affected

Merely on account of the extent of burns being
100%, the possibility of the death having been
caused by suicide cannot be ruled out 387

Dying declaration, reliability of — Law explained 45

Murder - Circumstantial evidence, 267*
appreciation of

Murder — Dying declaration — Reliability —

Appeliant convicted only on the basis of dying
declaration — Held, when there is doubtful

evidence that requires corroboration and if

there is no corroborative evidence, the same

can be discarded - If the evidence is reliable

and trustworthy the conviction can be based
thereon 579*

Dying declaration — Appellant had burnt his wife
and son by pouring kerosene oil over them —
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Section 302/34
Sections 302 & 201
Sections 302 & 304

Sections 302,
304 {I1)

Sections 302
& 304-B

Sections 302 &
302/34

Sections 302 & 326

Sections 302, 363,
376 & 201

Section 304

Sections 304 (1),
302, Exception |
of Section 300

Dying declaration of wife was recorded at
hospital by Executive Magistrate — Wife and
son succumbed to burn injuries — Appellant
has been convicted for committing murder of
his wife — Conviction challenged in appeal as

declaration is true and voluntary 580" 467
Murder — Theory of “last seen together” —

Circumstantial evidence, appreciation of 268" 234
Murder — Circumstantial evndence 489 (i)
appreciation of & (ii) 478"
Intention to cause death, inference of what

can be drawn — Law explained 44 (i) 32

Culpable homicide not amounting to murder
and culpable homicide amountmg to murder
— Distinguished 55 40

Material circumstances coupled with medical
evidence shows that death was on account of
strangulation — The accused alone was inside
the house along with his wife at the time of .

incident — Accused alone was responsible for
commission of offence

Prosecution evidence also established that
accused harassed the deceased, threatened
her on many occasion for not fulfilling his
demand of dowry — Accused also doubted her
character — Trial Court has altered charges
from $.302 IPC to Ss.304-B and 201 ~ In such
circumstances conviction u/s 304-B in place of

$.302 of the Code is proper 155 127*
Imposition of death sentence, aggravating ‘
and mitigating circumstances explained 490 480"

Murder — Death caused due to septicemia
after the incident of causing burn injuries —
The act falls under Section 300 IPC 570 (i)* 459

See Criminal Trial 472 460

Statement recorded u/s 161 CrPC — Can only
be used to contradict witness — Gannot be used
for corroboration of testimony of a witness 156 (ii)) 128

- Sudden provocation, connotation of —

Law explained 56 40
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Sections 304/201,
302 & 201

Section 304,
Part | and 324

Section 304-A

Section 304-A & 279

Section 304-B
Section 304-B
Section 304-B
Section 306

Section 306

Chargesheet in respect of an offence exclusively
triable by a Court of Sessions — Magistrate is
required either to take cognizance or to direct

the police for further investigation 269*

Evidence in respect of offence u/s 304 Part |
and 324 of IPC — Equilibrium between guilt
and punishment 270

Bus was hit by train at railway crossing

resulting in death and injuries to passengers

— Charges were framed u/s 302 IPC alternatively

u/s 304, 325 and 323 IPC -~ Revision filed by

the accused questioning the charge dismissed

by High Court — Supreme Court set aside the

order — Held, S. 302 IPC has no application

and at the most it may be S. 304-A of IPC 157 (i)

Sentence for the offence of causing death by
rash and negligent driving of automobile
(motor vehicle) should be deterrent — Driver
must constantly inform himself that he cannot
afford to have a single moment of laxity and
inattentiveness when his leg is on the pedal of
accelerator of the motor vehicle in locomotion
— He must always keep in his mind the fear
psyche that if-he is convicted for the offence
for causing death of a human being due to his
callous driving of vehicle, he cannot escape
from the jail sentence

Six months simple imprisonment and Rs.1000/-

fine for the offence u/s 304-A and one month

simple imprisonment and Rs. 500/- fine for

offence u/s 279 cannot be said to be shocking 491*

See Evidence Act, 1872 Section 106 271
See Evidence Act, 1872 Section 173-B 57
Basic ingredients of S.304-B IPC explained 158

Abetment to commit suicide, ingredients of —
Law explained 58

Abetment of suicide ~ Wife committed suicide

after giving poison to her children — In suicide

note she stated that her husband was sexual
pervert and was impotent and was trying to

defame her — She has also stated that she

wants to take his life — His cruel and insulting
behaviour cannot be taken to be an act of

abetting suicide — Offence u/s 306 not

established — Conviction improper 492
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Sections 323, 147,
149 & 342

Sections 359,
362 & 364

Sections 363, .
366 & 376

Section 364-A

Sections 364-A,
302 & 34

Section 366-A
Sections 375 & 90

Section 376
Section 376
Section 376

Section 376

Section 376

Sections 376,
302 & 201

Section 376 (2)
(f) r'w/s 511

Offence under Section 3 (1) (x) of the Act and

offence under Sections 147, 323 r/w/s 149 and

342 of Code are distinct — Separate finding

is must 581*

Purpose and intention of kidnapping, how to be
gathered — On whom the onus of proof lies -
Law explained . 251

Evidence regarding the proof of the age of
prosecutrix — On the basis of oral,

documentary and medical evidence — How to

be appreciated 582

Kidnapping for ransom, requirement of 272

See Section 2 (f) of Dakaiti Aur Vyapharan
Prabhavit Kshetra Adhiniyam, 1981 41

S.366-A, ingredients of 159

Rape — Consent — Misconception of fact —
Representation knowingly made by accused

to elicit consent of victim without having

intention to marry at the very inception of
representation — Vitiate consent — Such act is

within purview of S. 375 of IPC 59

See Criminal Trial 38
Sole testimony of prosecutrix, appreciation of 160*

Rape — Consent and submission — Difference
— There is a difference between consent and
submission - 583"

Sentence — When protector becomes violator,

the offence assumes greater degree of

vulnerability — Still worse when a father rapes

his own daughter — Duty of Court to protect

society from heinous and shocking crimes by
passing appropriate sentence emphasized 584

Rape — “Mere Sath Usne Galat Kam Kiya” — If
the words used by prosecutrix are considered
coupled with other circumstances, it becomes
clear that prosecutrix wanted to say that

467

217

468
236

32
133

42
29
133

469

469

accused ravished her 586 (ii)* 472

Rape and murder — Circumstantial evidence, 127 (ii)

appreciation of & (iii)* 100

In this case evidence of six year old child
witness (victim) found cogent, free from
influence and credible — Also corroborated by
her previous statement giveh to the mother
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immediately after occurrence — Conviction

u/s 376 (2) (f) r/w/s 511 IPC and sentence of

5 years rigorous imprisonment and fine of

Rs. 500/- with default stipulation held proper 480 (ii)* 470

Section 376 (2) (f), - Imposition of sentence below prescribed
Proviso minimum on the ground of illiterate and
rustic — Not special reasons

In case of rape on 10 years old girl, imposition
of sentence of only 3% years imprisonment

improper
Penology — Sentencing system — Considerable
facts — Law explained 60 45

Section 376 (2) (g) - Gang rape — Prosecutrix, a blind woman
identifying the accused persons from their
voices — Prosecutrix not accustomed to the
voices of respondents — No identification
parade on the ground of voice conducted —
She could not identify any person on the basis
of their voices in Court — Respondents

rightly acquitted by Trial Court 273" 238
Section 376 (2) - Accused were charged only u/s 376 — Could
(g) and its - also be convicted u/s 376 (2) (g), if not
Explanation | prejudiced 373 (iii) 343
Section 379 - Thetft of electricity — Person aggrieved,

meaning of 161" 134
Section 379 - See Criminal Procedure Code, S.319 466* 451
Sections 390, - Meaning of robbery — Violence must be in
378 & 383 the course of theft or extortion and not

subsequently 274 238
Section 394 - Constructive/vicarious liability under

Section 394 IPC describes punishment for
voluntarily causing hurt in committing or :
attempting to commit robbery 585* 471

Sections 395 & 397 - Accused cannot be convicted for offence
u/s 397 IPC with the aid of S. 34 or 149 IPC 275" 239

Section 397 - Essential ingredients — It only envisages the
individual liability not any constructive liability
— Word ‘offender’ used in the Section means
the person who used the deadly weapon — The
Section requires more than merely being armed 61 (i) 48

Section 406 - Criminal breach of trust by Company —
Vicarious liability for offence — In absence of
any statutory provision, Director or an
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employee of Company cannot be liable for an
offence committed by Company itself 493 487
Sections 409 & 465 - See Criminal Procedure Code 1973 :
Sections 437 & 439 565 454

Section 420 - Cheating — Even after introduction of S.138
_ of the Negotiable Instruments Act, prosecution
u/s 420 of 1.P.C. for dishonour of cheque is
maintainable — Mere fact that cheque was
dishonoured by itself would not mean that

accused has cheated the complainant 611 (ii)* 493
Sections 420, 467, - Protection u/s 197 CrPC can be availed of by
468, 471 & 120-B a public servant not removable from his office

save by or with the sanction of the Government 31 26
Section 427 - See SC & ST (PA.) Act 1989 Section 3 (I) (V) 308 271
Sections 467 & 468 - Making false documents, ingredients of 37 (i) 29
Section 498-A - Cruelty — Wife died by drowning in well -

Appellant used to beat and harass his wife
for securing his job through her brothers, to
get sale deed of a house and Rs. 1 lakh -
Death of wife not reported to authorities or
brothers of deceased — Appellant rightly

convicted u/s 498-A of IPC 276" 239"
Section 498-A - See Evidence Act 1872 Section 45 132 (ii)* 104
Section 498-A - Offence punishable u/s 498-A IPC, place of

trial — Law explained 130* 103
Section 500 - Defamation, main ingredients of —

Law explained 62 (i) 49

INDUSTRIAL DISPUTES ACT, 1947

Section 11-A - See Labour Law 587 472

- Plaintiff employed on work charged basis —
Dispute regarding his termination of service
by employer (Government department) — Civil
Court has no jurisdiction — Dispute fell under

premise of Industrial Disputes Act 329 (i) 295
INSURANCE ACT, 1939
Section 45 - Insurance Policy may be repudiated within

two years on the ground of misrepresentation

or false statement — After expiry of two years,

policy cannot be questioned on the ground

of suppression of material fact — Contracts of

insurance, nature of — Law explained 162 134
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Section 64-VB - Cheque issued by insured towards payment
for premium was dishonoured ~ As a resuit
policy of insurance was cancelled and
intimated to the insured much before the
accident occurred — Insurer not liable to pay
compensation 285 245

Section 64-VB - Section 64-VB of the Insurance Act mandates
that before a contract of insurance comes into
being, the premium should be received by the
insurer in advance — A contract of insurance
like any other contract, is a contract between
the insured and the insurer — The amount of
premium is required to be paid as a
consideration for arriving at a concluded contract
In today’s world payment of cheque is ordinarity
accepted as valid tender but the same would
be subject to its encashment — A distinction,

. however, exists between the statutory liability
of the insurance company vis-a-vis the third
party in terms of Sections 147 and 149 of the
Motor Vehicles Act and its liability in other
cases but it is clear that if the contract of
insurance had been cancelled and all
concerned had been intimated thereabout, the
insurance company would not be liable to
satisfy the claim —In this case, there cannot be
any doubt or dispute whatsoever that no privity
of contract came into being between the appellant
and the second respondent and as such the
question of enforcing the purported contract of
insurance while taking recourse to Section 147
of the Motor Vehicles Act did not arise 494* 488

INTERPRETATION OF STATUTES

- Resolution of conflict between statutory
provisions — Basic rules — Harmonious
construction — Mimansa rules — Samanjasya,
vikalpa, badha and gunapradhan axioms can
be applied as well as Maxwell’'s and Craies’s

principles 388 365
- Principle of Ejusdem generis 409 389
JUDGES (PROTECTION) ACT, 1985
Section 3 (1) - Protection u/s 3 (1) of the Judges (Protection)
Act, extent of 62 (iii) 49
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JUVENILE JUSTICE ACT, 1986

Section 2 (h) - Juvenile — Appellant failed to raise any
objection about his age before the committal
court or the trial court — The fact of age cannot
be considered at the appellate stage because
the objection in respect of age, is raised for
the first in appellate court — This argument is
not tenable that appellant was juvenile on
the date of incident and juvenile court was
competent to try case 586 (i) 472

JUVENILE JUSTICE (CARE & PROTECTION OF CHILDREN) ACT, 2000
Section 2 (k) - See Juvenile Justice Act Section 2 (h) 586 (i)~ 472

KRISHI PRAYOJAN KE LIYE UPAYOG KI JA RAHI DAKHAL RAHIT
BHOOMI PAR BHOOMISWAMI ADHIKARON KA PRADAN KIYA JANA
(VISHESH UPABANDH) ADHINIYAM, 1984 (M.P.)

Section 7 - Plaintiff has a settled long possession over
Government land — Entitled for a decree of
perpetual injunction — However, the State
Government may take possession back
“according to procedure established by law 389" 368

LABOUR LAW

- Termination of service, relief of — Damages
or reinstatement depends upon nature of
emplqyment — Whether it is governed by
contract or statute or statutory rules —

Law explained

Termination — Temporary misappropriation of

customer’'s money by a bank manager is a

serious matter — Request of reducing the

punishment if removed from service rejected 587 472

LABOUR LAWS (AMENDMENT) AND MISCELLANEOUS PROVISIONS
ACT, 2002 (M.P.)

- Whether the M.P. Labour Laws (Amendment)
and Miscellaneous Provisions Act, 2002
(26 of 2003), is ultra vires by which power to
try offences under labour laws has been taken
away from Labour Courts and conferred on

regular Courts? Held, Yes 588* 474
LAND ACQUISITION ACT, 1894
Section 4 - Transfer of land after notification is void 589* 474
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Section 23

Section 23

Section 23

Sections 23 & 51-A

- Compensation, determination of — Large tract
of land acquired — Held, valuation cannot be
made at the rate of small piece of land —
Development charges are also required to
be deducted 495

- Where acquired land is large in area, rate of
small plots is not a safe criteria to determine
compensation — However, in the absence of
other material, after necessary deduction/
adjustment, it may be made the basis of
adjudication - Fixation of market value with
reference to comparable sales — Principles
explained

Deduction towards development charges —
Normally is 1/3rd of amount of compensation

— It may vary on the ground of its nature,

location, expenditure involved etc. — Merely

the fact that adjacent area is developed does

not mean that every land situated in the area

is also developed 163

- Land acquisition — Market value, determination

on the basis of small piece of land 277

- Acquisition of land — Market value, determination
of — Test of prudent buyer has to be applied 278"

LAND REVENUE CODE, 1961 (M.P.)

Section 164

Section 165

Section 250

- Bhumiswami rights in agricultural tand,
devolution of 63

- Disposal of suit on a preliminary issue,
requirement of 27

- Mutation order does not confer or decide any
title or right — Such order does not operate
as res judicata in a civil suit and jurisdiction
of civil court in that regard is not barred by
S. 250 r/w/s 257 of the Code
Plea of estoppel is a rule of evidence and it
does not create interest in property 164 (i)

LEGAL SERVICES AUTHORITIES ACT, 1987

Chapter 6-A &
Sections 22-A
to 22-E
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Permanent Lok Adalat must not give an

impression of adjudicatory authority from

the very beginning to any of the disputants

concerned 496 490

Sections 19 & 20 - Jurisdiction and functions of Lok Adalat,
nature of — Neither adjudicatory nor judicial
but purely conciliatory 279 241

Section 20 - Jurisdiction of Lok Adalat — Order of
apportionment without consent of claimants
not legal 590* 475

LIMITATION ACT, 1963

Section 5 - Appellate Court has no jurisdiction to decide
appeal on merit without condoning the delay
in filing the appeal 165 139

Section 5 - See Civil Procedure Code S. 100 444 423

Section 5 - Principles applicable for considering
application of condonation of delay and
setting aside abatement summarised 539 (ii) 430

Section 5 ' - Condonation of delay in filing appeal — Delay
of 6% years in filing appeal — Length of delay
is not relevant factor — When sufficient cause
is made out, the interest of opposite party may
be compensated by imposing cost 591* 476

Section 5, 14 - S.14 of Limitation Act is applicable to
& 29 (2) application submitted u/s 34 of the Arbitration
and Congiliation Act — Concept of due diligence
and good faith for S. 14 also explained 439 (ii) 415

Section 18 - Extension of prescribed limitation period
extended from the date of payment/
acknowledgment only with regards to liability
which was acknowledged and not regarding
to future claims - 390 (i) 368

Section 27 & - Adverse possession, proof of — Possession of
Articles 64 & 65 plaintiff restored — Proceedings u/s 145 CrPC
— Entitled to retain possession until evicted by
due process of law — Such course was not:
adopted to evict plaintiff — He acquired right
by way of adverse possession 3 280* 242

Article 61 - See Transfer of Property Act Sections 58 (6)
& 60 :

- Article 64 - Suit for possession of immovable property:
based on previous possession, requirement
of — Plaintiff must at the outset show that he -

428 404
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had been in possession within 12 years before
institution of suit — However he is not required
to prove his title 195 (ii) 162

Article 65 - Mere long possession for period of more than

12 years is not sufficient — Animus Possidendi

must be shown to exist at the commencement

of possession from where limitation is to be

counted 166 139

Article 70 - A suit to recover movable property deposited

or pawned from a depositary or pawnee is to

be filed within a period of three years from the

date of refusal after demand 391 (i)* 370

Article 75 - Cause of action for libel accrues when
defamatory statement is published 64 50

Article 136 - The decree for partition does not become

enforceable until the final decree is passed

and therefore, under Article 136 of the

Limitation Act, the period of 12 years begins

to run from the date on which final decree

‘becomes enforceable and not when decree

becomes executable 116 88

Article 136 - Execution of decree — As soon as decree is

passed it becomes enforceable — Review filed

against judgment — Doctrine of merger will

have no application if review is dismissed —

However, if review is allowed wholly or in part,

application for execution of the decree can be

filed in terms of the modified decree ~ Operation

of the decree not stayed at any stage — An

execution application must be filed within

12 years 167 139

Articles 136 & 137 - Articles 136 & 137 of Limitation Act are not

applicable to application under Section 54 of

CPC praying for partition of land by Collector

as per the terms of a preliminary decree

passed by the Court 530 422

Article 137 - Final decree proceedings, initiation of — For

final decree no limitation is provided and

proceedings for final decree may be initiated

at any point of time 449 (i) 431

Article 137 . - See Succession Act S. 278 520 - 514
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LOK PARISAR (BEDAKHALI) ADHINIYAM, 1974 (M.P.)
Section 2 (e) (ii) - Whether ‘public premises’ as defined u/s 2 (e)
(As amended) of Madhya Pradesh Lok Parisar (Bedakhali)
Adhiniyam, 1974 include premises belonging
to a local authority? Held, Yes 497 495

M.P. (KHADYA PADARTH) SARVAJANIK NAGRIK PURTI VITRAN \
SCHEME, 1991
Clauses 6 (5) & 12 - Violation of provisions contained in Clauses 6
(5) and 12 of M.P. (Khadya Padarth) Sarvajanik

Nagrik Purti Vitran Scheme, 1991 is not
punishable u/s 7 of the Essential

Commodities Act 244" 214
MEDICAL COUNCIL ACT, 1956
Section 33 - See Consumer Protection Act Sections 348 (i), (ii)
2(0)&21 & (iii) 316
MENTAL HEALTH ACT, 1987
Sections 52 & 53 - See Family Courts Act Sections 7, 8 & 20 381 3567
MOTOR VEHICLES ACT, 1988
Sections 2 (3), - Use of the motor vehicle is a sine qua non for
147 & 165 entertaining a claim for compensation

Driver as a user and controller of vehicle, owner
as the employer of the driver constructively
and Insurance Company as per contract of
insurance vicariously liable for the compensation

‘Financer’; in case of hire purchase, is not an
‘owner’ for the purpose of imposing any

liability in respect of a motor accident 392 370
Sections 2 (16), - ‘Light goods vehicle’ comes under the definition
2(21), 2(23) & of ‘Light Motor Vehicle’ prior to the amendment
149 (2) (a) (ii) dated 28.03.2001 281 242
Sections 2 (28) - Motor vehicle, connotation of — JCB machine

is a motor vehicle within the meaning of the
definition of ‘motor vehicle’ contained in

S.2 (28) of the Act 282 244
Sections 2 (30), - Motor accident — Financier not being owner of
168 & 173 the vehicle is not liable to pay compensation 283" 244
Section 128 - Violation of S. 128 of the Act, effect of —

Carrying more than one pillion rider on the
motorcycle in contravention of S. 128 of the
Act by a driver — Does not always raise a
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Sections 10, -
14 (2) (a) &
149 (2) (a) (ii)

Section 15 -

Sections 128, -
168 & 173

Sections 140, -

& 149 (2)
Sections 145 & 147 -

Sections 145 & 149 -

presumption either regarding contributory
negligence on the part of motor cyclist or pillion

rider or regarding composite negligence on the

part of motor cyclist — It is only when casual
connection is established between the accident

and the violation of the provision of S.128 of the

Act that the question of contributory or of

composite negligence can arise 66

Accident caused by goods transport vehicle

(auto rickshaw delivery van) — Driving licence
shows that he was not granted a valid driving
licence for driving a transport vehicle in

terms of Section 10 of the Motor Vehicles

Act, 1988 - Insurance Company is not liable  592*

Renewal of driving licence — Driver was not
possessing valid licence at the time of accident
- Insurance Company not liable 593*

The act of allowing two pillion riders to sit
while driving a moped vehicle would not
amount to negligence of driver in itself 284"

Enquiry u/s 140 of the Act, scope of 168*

Liability of Insurance Company for
indemnification, extent of :

Any person other than the insurer and the
insured is a third party -~ However, the insurer
would not be liable for any bodily injury or
death of a third party in an accident unless the
liability is fastened on the insurer u/s 147 of
the Act or under the terms and conditions of
the policy of insurance

The insurer is not liable to cover any liability in
respect of death or bodily injury of an employee
u/s 147 (1) of the Act uniess such employee
falls in one of the categories mentioned in
sub-clauses (a), (b) & (c) of Clause (i) of the
proviso to sub-section (i) of S.147 of the Act and
further the insurer is liable only for the liability
under the Workmen's Compensation Act,1923 67

Bus was being plied without permit ~ Met

with an accident — The Claims Tribunal rightly
directed that the insurer will have a right of

recovery of amount of compensation from the
owner/insurer of the vehicle as there was

breach of policy 393"
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Section 147

Section 147

Section 147

Sections 147

Section 147
Section 147

Sections 147 & 149

Séctions 147 & 149

Contributory negligence — Collision between
a van and tanker resulting in death of driver
of van — Tribunal found that driver of tanker
was liable for parking the vehicle in the
mid-road at night and driver of van was liable
for driving the vehicle rashly and negligently
and held that both the drivers were equally
negligent

Motor Insurance Policy — Dishonour of cheque
— Liability of insurance company — Once the
cover note/policy is issued, Insurance Company
becomes liable to indemnify the third party
liability - However, the amount so paid can be
recovered from the owner of the vehicle

Liability of insurer — Insurer has no liability
in respect of passengers travelling in goods
carriage

Goods carriage, liability in respect of owner
of goods or his authorized representative,
scope of — It depends upon the mode of travel
and number of persons — Owner of goods
means the person travelling in cabin and not
with the goods :

Cheque issued by insured towards payment
for premium was dishonoured — As a result
policy of insurance was cancelled and
intimated to the insured much before the
accident occurred — Insurer not liable to pay
compensation

See Insurance Act Section 64-VB

Pillion rider on two wheeler is not a third party
not covered by statutory policy issued u/s 147
— Risk of a pillion rider would be covered only
in case the requisite amount of additional
premium is paid under the contract of insurance
as also required for owner’s risk

Principles laid down in Swaran Singh’s case,
(2004) 3 SCC 297 applicability of — Fake or
invalid driving licence or disqualification of
driver — Liability of Insurance Company —
Principles laid down in Swaran Singh's case
(supra) is applicable to third party claim only

Vehicle in question was insured — Licence
held by the driver was fake but subsequently
it was renewed — Insurance Company refused
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Sections 147, -
149, 2(14), (47),
3,5 10& 15

Sections 147, -
166 & 173

Sections 147 & 166 -

Sections 147 & -
149 (2) (a) (ii)

to indemnify the owner of the vehicle in regard

to loss sustained by the vehicle — Owner filed
complaint of deficiency of service for

non-payment of damage before Consumer

Forum — Held, licence is fake so Insurance
Company is not liable to pay damages of

vehicle — In own damage case, principle laid

down in Swaran Singh's case, (2004) 3 SCC 297

is not applicable 25

Transport vehicle met with an accident — Driver
holding licence to ply only light motor vehicle —
Insurer’s liability — Held, Insurance Company
is not liable to pay compensation — Ashok

. Gangadhar Maratha v. Oriental Insurance

Company, (1999) 6 SCC 62, distinguished —
National Insurance Co. v. Kusum Rai, (2006)
4 SCC 250, upheld 171

Tractor was registered in the name of father of
the deceased daughter — Tractor at the time of
incident was stationed with the running
condition of its engine negligently by its driver
— Resultantly, it proceeded and ran over the
deceased daughter of owner/insured — On the
death of the daughter, her mother had a right
to claim compensation against owner/insured
— Subsequently, wife of the owner/insured also
died — Held, the owner of the vehicle is entitled
to recover compensation from Insurance
Company for the accident as one of the legal
representatives of the deceased and on account
of death of his wife as sole representative of
the deceased, though in the absence of
additional premium, he may himself be
incompetent to recover compensation

as an owner 172

Van belonged to a partnership firm — Driver
(deceased) was also owner (one of the
partners) of ill-fated van — No premium paid
to insurer for risk of owner — Held, Insurer

not liable to pay compensation 174>

On the date of accident driver of the truck
(heavy goods vehicle involved) was holding
licence to drive only light transport vehicle —
Insurance Company is not liable to pay
compensation
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Section 147 (2)

Section 149

Section 149 (2)
Section 149 (2)

Section 149 (2)

Sections 149 (2) (a)
(i) & 15 (1)
first proviso

Section 163-A

Section 163-A

Deceased, a vegetable vendor was driving

in ‘goods carriage’ for collecting empty

vegetable boxes ~ He was not driving in the

truck as owner of the goods with the vegetables

— So Insurance Company wouid not be liable

for any compensation 594*

Horse died in vehicular accident — Tribunal

awarded cost of horse as Rs. 35,000/- plus

Rs. 10,000/ for loss of its future income —

Insurer challenged the award — Held, no extra
premium for covering additional risk of the

property of third party was paid — Insurer’s

liability limited upto Rs. 6,000/- as per

provision of S. 147 (2) 173*

Own damage claim versus third party claim —
Provisions of S. 149 relates only to the third
party risk and claims — The benefit cannot be
extended to the owner of the offending vehicle
— Logic of fake licence has to be considered
differently in respect of third party and in
respect of own damage claim — Hence the

insurance Company has no liability 394*
Fake driving licence, liability of Insurance
Company — Law explained 70
Fake driving licence, liability of Insurance
Company — Law explained A

Liability of Insurance Company — LP Gas —
Whether running a vehicle on LP Gas is a
violation policy condition? Held, No 395"

Vehicle involved in accident was being driven

by a person having driving licence but not on

the day of accident Subseguent renewal of

licence did not cover the day of the accident

— Hence insurer’s liability was excluded — 595*

Claim for compensation filed by LRs of

deceased driver of the Motor Vehicle under

S. 163-A of the Act — Maintainability and

scope of — Law explained 396

Claim application — Structured formula — Choice

of multiplier — In case of death of a young man

leaving behind aged claimant parents —
Considering short life expectancy of the

claimants, multiplier may be lowered down 287
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Section 163-A & 166 - It is now a well-settled principle of law that in

Section 163-A
& 166

Section 163-A
& Scheduie |}

Section 163-A r/w
Schedule Il
& Section 166

Sections 165,
168 & 170

a case where third party is involved, the liability
of the insurance company would be unlimited

- Where, however, compensation is claimed
for the death of the owner or another passenger
of the vehicle, the contract of insurance being
governed by the contract qua contract, the
claim of the insurance company would

depend upon the terms thereof

The provisions of S.163-A cannot be said to
have any application in regard to an accident
wherein the owner of the motor vehicle is
involved — The liability u/s 163-A of the Act is
on owner of the vehicle and a person cannot
be both a claimant and also a recipient — The
heirs of Janak Raj (owner) could not have
maintained a claim in terms of S.163-A of the
Act — For the said purpose, the contract of the
insurance could be taken recourse to —
According to the terms of contract of insurance,
the liability of the Insurance Company was
confined to Rs. 1,00,000/- (Rupees one lakh

only) — It was liable to the said extent and not 500 (i)
any sum exceeding the said amount & (ii)y* 497

Assessment of permanent disability as per the
provisions of the Workman’s Compensation

Act, 1923 is to be made for a claim petition

filed u/s 163-A and not under Section 166 501

Claimant, an agriculturist owning 5 acres of

land was paralysed due to head injury in motor
accident — 100% disability proved — The

calculation of the amount of compensation

on the basis of the notional income i.e.

Rs.15,000/- per annum cannot be faulted with 397*

Factors to be considered while determining
quantum of compensation u/s 163-A and 166

Legal principles to work out the just

compensation explained 398

Accident claim petition, maintainability of —

Claim petition is maintainable before MACT

in respect of accidents involving the death of,

or bodily injury to persons arising out the use

of motor vehicle or damage to property of a

third party so arising, or both even if vehicie

is not insured ' 399
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Section 166 - Principles of assessment of quantum in case
of fatal accident — Deceased had shown his
business income, income from bonds and
income of minor son in his income tax return
— Whether the entire income of the deceased
to be taken into consideration for computing
compensation? Held, No 69 55

Section 166 - Contributory negligence, when can be inferred 72 56

Section 166 - Composite negligence, inter se liability,
apportionment of 73 57

Section 166 - Restoration of claim petition — Provisions of
Motor Vehicles Act regarding compensation
have been enacted to do social justice with
victims for road accidents — Tribunal should
adopt liberal attitude 114 87

Section 166 - Composite negligence — In case of head-on
-collusion between two vehicles on middie of
road, doctrine of res ipsa loquitor attracted
— Case of composite negligence proved 175* 145

Section 166 - M.V. Act, scope of legal representative,
meaning of — Handicapped brother may be
an LR of the deceased within the meaning of
$.166 (1) (c) of the Act 177* 147

Section 166 - Third party risk, scope of — Vehicle was duly
insured and apart from normal premium, extra
premium for the liability of the owner of the
vehicle was also paid — Vehicle was parked at
the courtyard of the house — While cleaning,
the vehicle suddenly started and dashed
against owner who received severe injuries
and died -The Claims Tribunal, treating the
deceased owner as third party, awarded
compensation — Held, the deceased vehicle
owner was not driving the vehicle whereas
he was standing on the street when he was
hit by the vehicle — Therefore, the deceased
falls within the definition of ‘third party’ -
Insurance Company, held liable to indemnify .
the whole award ' 178 (i) 147

Section 166 - Contributory and composite negligence are
two different phrases — Both have different
consideration while determining the liability
in a motor accident claim 288 252

JOT! JOURNAL - DECEMBER 2008 LXXXIV



ACT/ TOPIC NOTE PAGE
NO. NO.

Section 166 - Murder and accidental murder, distinction
between ~ Accidental murder arising out of
use of motor vehicle — Claim petition is
maintainable 289 252

Section 166 - Accident took place between jeep and a truck
— Drivers of both the vehicles were negligent
— Deceased died while travelling in Jeep —
He did not contribute to the accident — Held,
the question of contributory negligence does
not arise — Further held, it is a case of composite
negligence — Where the liability is joint and
several, it is the choice of the claimant to
claim from the owner, driver and the insurer
of both the vehicles or any one of them 290 254

Section 166 - Fatal accident — Assessment of quantum of
compensation, principles of — Law explained 74 57

Section 166 - Legal representative, connotation of —
Deceased, a divorced lady — The husband of
the deceased from the date of divorce cannot
be treated either husband or legal
representative or heir of the deceased —
Further held, as mother, father or any children
of the deceased were not alive on her death,
the real brother of the deceased and heir of
her father comes under the category of her heir
and legal representative 596™ 78

Sections 166 - Compensation —~ Composite negligence —
Deceased was travelling in matador which
was hit by truck — In claim case truck driver
remained ex parte — It was case of composite
negligence and claim petition cannot be
dismissed for non-impleading owner, driver
and insurer of matador

Compensation — Appellants are brothers of
deceased - Although appellants were not
- financially dependent on deceased but it
cannot be denied that in number of respect
they were dependent on the deceased and
entitled for compensation 597" 478

Section 166 - Whether grant of compensation under
Employees State Insurance Act bars award of
compensation under the Motor Vehicles Act?
Held, No 598 478
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Section 166 - Burden of proof — Eye witness lodged FIR that
a truck had hit motorcycle killing the driver —
Police filed charge sheet that involvement of
truck not proved however bus had caused the
accident — Non-examination of 1.0. and first
informant would give a dent to the claim 599* 479

Sections 166 - Liability to pay compensation by the owner
& 2 (30) and insurer — Motor Vehicle was requisitioned
under statute by the statutory authority (for
election purpose) — Motor vehicle met with an
accident during the period of requisition —
Held, State and not the registered owner and
insurer, is liable to pay compensation 176 145

Sections 166 & 149 - The agent issued cheque under his signature
to the insurer in respect of the premium amount
collected in cash by him — The said cheque
was dishonoured — Insurer cancelled the
policy — Claimant sustained injuries while
alighting from the said bus due to rash and
negligent act of the driver — Held, the insurer
was not having any authority to cancel the
policy and is liable for the acts of its agents 400 377

Sections 166 & 168 - Computation of compensation in case of a
contributory negligence — Relevant factors —
Who was more responsible for the accident
and who had the last opportunity to avoid the
accident to be seen 502 498

Sections 166 & 173 - There were several ditches on the road —
Accident was caused due to bad road
condition — The truck went in a big ditch —
Consequently, steering of the truck pierced the
chest and abdomen of the driver — He died
on account of the injuries sustained by him
in the accident — The Tribunal observed that
negligence of the driver has not been pleaded
which was necessary to be established —
Consequently, under no fault liability, the
Tribunal awarded Rs. 50,000/- alongwith
interest @ 9% p.a. — Held, the claim petition
could not be dismissed merely because
negligence of the driver was not pleaded -
Further held, it is apparent that driver was also
negligent to the extent of 50% as he was not
able to locate the big ditch properly — Deceased,
aged 32 years was earning Rs. 4,500/- p.m. —
After 1/3rd deduction towards self expenditure,
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loss of monthly income comes to Rs. 3,000/-

— Making 50% deduction due to his negligence,
monthly loss of dependency comes to Rs.1,500/-
and annual income comes to Rs. 18,000/ —
Multiplier of 17 would be applicable considering
the age of the deceased and as the widow and
daughter are also claimant besides the parents
— Total compensation Rs. 3,46,000/- including
Rs. 40,000/- under the customary heads
awarded with interest @ 7% p.a from the

date of filing of claim petition till realization 503" 499

Section 168 - Compensation — Deceased, a bachelor boy
aged 20 years — Loss of dependency of
parents aged 47 and 45 years, respectively,
determined 2/3rd of income of the deceased
and multiplier of 12 applied 401~ 379

Section 168 - Motor accident claim — Income of an
employee, assessment of — It includes not only
pay packets but also other perks which are
beneficial to the members of the entire family 291~ 256

Section 168 - ‘Just compensation’, determination of — Just
compensation may exceed the claimed amount 292 257

Section 168 - Injury case — Injured girl aged 12 years
suffered permanent disability in left leg —
She would remain crippled throughout life
— Deviation from the structured formuta may
be resorted to in exceptional cases

In a case where injury to victims requires

periodical medical expenses in future, the

Tribunal should consider such eventuality

and fix the compensation accordingly at the

time of passing final award because law does

not permit passing of any other award or

review on this ground after the final award 600" 479

Section 168 - Person driving vehicle without licence — Itself
no negligence

If a person drives a vehicle without a licence,

he commits an offence. The same, by itself,

in our opinion, may not lead to a finding of

negligence as regards the accident 601~ 480

Section 168 & - Determination of compensation — Only income

Scheduie i of the deceased at the time of accident and
future prospects are within the parameters of
legal principles
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Sections 168,
171 & 173

Section 169

Section 169

Section 170

Section 171

Revision of pay scale after the death of
deceased not given effect from the date of
death should not be taken into account 402

Deceased was sleeping in a shadow beneath
the tractor-trolley — Driver rashly and
negligently started tractor due to which head
of the deceased came under the rear wheel
of the trolley — Held, the deceased has not at
all contributed to the accident — The driver had
full opportunity to avoid the accident either
by awakening the deceased or by taking the
tractor forward — Instead he started the tractor
without ascertaining if someone is sleeping
beneath the trolley or not 403"

First Information Report, evidentiary value of
— FIR filed on behalf of claimants — They relied
upon it — Held, it is not necessary to examine
the lodger of FIR so as to prove it — It can be
considered forming part of evidence 293

Executing Court, powers of — Whether the

executing Court has power to impose certain
conditions which have not been mentioned in

the award and decree? Held, No 602

Permission to contest claim on all grounds to
insurer u/s 170 of Motor Vehicles Act, grant of 294"

Interest payable — No rate of interest is fixed

under Section 171 of the Act — The rates of

fixed deposit prevalent in the nationalized

banks should be considered 603"

MOTOR VEHICLES RULES, 1994

Rule 240

- Application for restoration of claim petition -

Case fixed for awaiting service report of
notices issued to respondents — Claim petition
could not be dismissed for want of prosecution 114~

MOTOR VEHICLES RULES, 1989 (CENTRAL)
Form 4 Clauses (d) to (h) (as amended w.e.f. 28.03.2001)

Rules 14 and 16

- ‘Light goods vehicle’ come under the definition

of ‘Light Motor Vehicle’ prior to the amendment
dated 28.03.2001 281

379 .

382

- 257

480

257

483

87

242

MUSLIM WOMEN (PROTECTION OF RIGHTS ON DIVORCE) ACT, 1986
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N.D.P.S. ACT, 1985

Sections 2 (xi), -
(xvi) (e), (xx),
(xxiii-a),(vii-a),

8 (c) and 21

Sections 2 (xv), -
2 (xviii), 41 (2)
42 (2), 43 & 57

Section 18 -

Section 20 (b) -
(it) (B)

Section 37 (1) (b) -

Section 42 -

Determination of — Small or commercial
quantity — In relation to narcotic drugs or
psychotropic substances in a mixture with
one or more neutral substance(s)

The quantity of neutral substance is not to

be taken into consideration, only the actual

content of weight of the offending drug is relevant
Quantum of punishment would depend on

the actual percentage contained in narcotic

drug translated into total weight of the mixture
recovered from the accused 404

Sections 2 (xv) and 2 (xviii) defines ‘opium’
and ‘poppy straw’ respectively — Licence for
opium cannot be presumed for poppy straw
also

Where a Gazetted Officer empowered u/s 41 (2)
himself conducted the search, arrested the

accused and seized the contraband, it was not
necessary to comply with sub-section (2) of

Section 42 — Section 43 relates to power of

seizure and arrest in public place 604*

See Criminal Procedure Code 1973 S.30 120

Offence punishable u/s 20(b) (ii) (B) of the
NDPS Act - Bail u/s 167 (2) of Cr.P.C.,
entitlement of the accused — Law explained 128*

Grant of bail without specifically considering
the limitations u/s 37 (1) (b) — Held, invalid
and unsustainable in law as per the specific
provisions — Apart from the grant of opportunity
to the public prosecutor, the other twin
conditions which relate for relevance are; one,
the satisfaction of the Court that there are .
reasonable grounds for believing that the
accused is not guilty of the alleged offence
and two that he is not likely to commit any
offence while on bail — The conditions are
cumulative and not alternative 504*

Casual search of bus — Two persons were

found suspicious — Brown sugar recovered

and seized - Held, it was a chance recovery

in a public place during routine checking and
provisions of S.42 has no application 405*
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Sections 42 & 43 - Offence u/s 8 r/w/s 18 — Search — Search
made by police on a running motor cycle
being driven by accused — On search, opium
was found beneath the seat of the motor cycle
— In taking search and seizure in public
place or in a moving vehicle, provisions of
S.42 of the Act would not be attracted 406 385

Section 42 & 43 - ‘Public place’, meaning of — Hotel is a public
place — Rooms occupied in a hotel by a
person is not a public place — Person who
received information neither reduced it in
writing nor sent it to his senior officer —
Requirement of S.42 not complied with 295 258

Sections 42 & 44 - Recovery of the opium from the possession
of the appellant/accused stands proved and
established — Senior police officer (DCP) also
puts his seal on the said parcels of opium and
till the date the parcels of sample were
received by chemical examiner, the seal put
on the said parcels was intact — In that view of
the matter, delay of about 40 days in sending
the samples did not and could not have
caused any prejudice to the appellant/accused 605" 484

Sections 42 & 50 -. S. 50 of the Act, applicability of
S.42 (2) of the Act, applicability of
- Conscious possession, illustration of 179 150

Section 50 - Evidence of official witness at railway station—
On suspicion accused was stopped and after
following required precautions and procedure,
was searched — Contraband opium 1%z kg
recovered — Held, plea of non-compliance of
Section 50 is without substance -~ The
language of Section 50 is clear that the search
has to be in relation to a person as contrasted
to search of an article

Sole independent witness about this seizure

. did not support the prosecution version but

no material was brought on record to discredit

the evidence of the official witness ~ Official

witness reliable 606" 485

Sections 50 & 42 - Offence under NDPS Act — Search of a house
— Condition u/s 42 of the Act r/w/s 100 of
CrPC attracted , 296* 259
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Section 67

- Statement made u/s 67 of the Act is not the

same as statement made u/s 161 of Cr.P.C.

The statement u/s 67 of the Act can be used

as confession against the accused — The

provisions of Sections 24 to 27 of the

Evidence Act are not applicable 297

NEGOTIABLE INSTRUMENTS ACT, 1881

Sections 5,
6,9& 138

Section 7

Sections 9 & 138

Sections 20, 118
(a), 138 & 139

Section 80

Section 80

Section 118 (a)

Section 138

Cheque issued mentioning the word ‘self’ —
S.138 of the Act applicable 75

Bribe — Money handed over to one for passing
it to an official concerned — No evidence to
show that the person receiving money has
knowledge that it is bribe — Explanation
offered by the person is also acceptable —

In such position person cannot be convicted
as conduit

‘Holder in due course’ — Cheque drawn in
favour of person who is dead — Complaint
on behalf of his legal heirs maintainable 505*

Rights of a holder in due course of a cheque
and statutory presumptions there of under
Ss.20, 118 (a) and 139 are subject to the
human and fundamental rights of an accused

to defend himself as a part of fair trial 506 (i)*

Promissory notes did not specify rate of interest
on the amounts due under promissory notes —
Held, Board liable to pay interest @ 18% p.a. 180"

When no rate of interest is specified in
Negotiable Instrument, interest on the amount

due thereon shall be calculated @ 18% p.a. 318 (ii)*

Initial burden is on defendant to show that i
existence of consideration was improbable or
doubtful or illegal — Mere denial of consideration

is not sufficient — If this burden is discharged

onus shifts on plaintiff (complainant) 507

Cause of action — Complainant presented
cheques which were dishonoured — Issued
notice to the applicant - Did not file the
complaint but presented the cheques once
again - Issued second notice to the applicant
~ Filed complaint thereafter — Held, if
dishonour of cheque has once snowballed
into a cause of action, it is not permissible for
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Section 138 -

Section 138 -

Section 138 -

Section 138 -

Section 138 -

Sections 138, -
140 & 141

Sections 138 & 141 -

a payee to create another cause of action with

same cheque — It was first notice of demand

that gave rise to cause of action — No

application for condonation of delay filed — It

would not be possible to convict applicant for

the offence — Proceedings quashed 511 504

Complaint case for dishonour of cheque

dismissed in default of complainant at the

stage of defence — Held, improper — Case

should have been disposed of on the merits

of the case 298 261

Mistake in complaint u/s 138 of the Act can
be rectified provided no prejudice is caused
to opposite party 76 58

Handwriting expert — Applicant has not denied

his signature on cheque — No question in this

regard was put to Bank Manager also — Other

columns of cheque may be filled by anyone on

the instructions of applicant himself — No

useful purpose will be served by getting

cheque examined by handwriting expert 358 (ii))* 329

Civil suit for recovery of money dues as

well as criminal compiaint under Section 138

of NI Act for the same cause of action is

maintainable . 607 485

Dishonour of cheque — Notice by registered

post on correct address — Postman tried to

deliver on several dates — Notice returned

with remark ‘addressee not available’ -

Presumption about service not rebutted —

Held, notice duly served 563 (ii)* 453

Post dated cheque becoming due for payment
after its signatory had resigned from
Directorship of the Company and had given
intimation to the complainant about his
resignation and responsibility for the offence
of dishonour of post dated cheque issued.on
behalf of Company

Discharge of such person from array of
accused persons — Not interfered 608 486

If an offence of dishonour of cheque u/s 138
is committed by a Company, then as per
S.141 of the NI Act, every person who at the
time of the offence, was committed by the
Company was incharge of and was responsible
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Sections 138 & 142

Sections 138 & 142

Sections 138
& 142 (a)

Section 138
Proviso (b)

Section 138
Proviso (b)

to the Company for the conduct of the Company
would be deemed to be guilty of the offence

and would be liable to be prosecuted against
specific averment as per S.141 in a complaint

is an essential requirement — Merely being a
Director of Company is not sufficient to make

the person liable u/s 141 but Managing

Director and Joint Director would become

liable — Similarly signatory of a cheque is also
responsible as he will be covered u/s 141 (2) 509*

Dishonour of cheque — Period of limitation,

counting of — Two demand notices were issued

— First notice issued on receipt of oral information

and thereafter on written information being

received regarding dishonour of cheque,

second notice was issued — Held, period of
limitation will be counted on the basis of first

notice and not on the basis of second 510

Complaint made in writing by proprietary
concern signed by power of attorney holder of
the proprietor is maintainable — For criminal
complaint under Section 138, the requirement
of Section 142 is that it should be in writing
and the name of the complainant should be

name of payee or the holder in due course 609 (i)

Complaint u/s 138 N.I. Act, presentation of —
May be signed and presented by Advocate of
complainant on his behalf 610

An amount of Rs. 8,00,000/- was due on the
accused — Against the said amount, two
cheques amounting to Rs. 2,00,000/- each
were drawn by him in favour of the complainant
— One of the cheques was dishonoured —
Instead of demanding the amount of the said
cheque of Rs. 2,00,000/- at the most along with
incidental charges, a demand of whole of the
amount due i.e. Rs. 8,00,000/- was made — The
notice indicated that in case of non-payment of
the whole amount, action under the Act will be
taken — Held, the notice cannot be said to be
valid — The criminal proceedings pending
against the accused u/s 138 of the Act

~ quashed _ 508"
‘Sérvige of demand notice, proof of, < Replying -

to the notice by-the drawer is a sufficient proof
of its service 407*
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Section 138 - Dishonour of cheque — Notice of demand —

Proviso (b) Proviso (b) do not contemplate 15 days notice
- Payment has to be made within 15 days
from receipt of the notice — Complainant
demanding payment within 10 days — Notice
cannot be said to be invalid on this ground —
Service of notice is imperative — Notice without
specifying the amount due under the
dishonoured cheque is not a valid notice
— Complainant not demanded to pay the
amount which was payable under the cheque
but the outstanding amounts of the bills —
Notice do not subserve the requirement of law 181 150

Section 138 - Demand notice within 15 days of the receipt
Proviso (b) of information from the Bank — Bank means
(as existed prior to drawee bank and not collecting bank — Delay
the amendment on the part of the collecting bank in forwarding
brought into the intimation given by drawee bank not
w.e.f. 06.02.2003) sufficient to extend the statutory period of
limitation 611 (i) 493
Section 138 (b), - Whether it is necessary for the payee or holder
(c) & 142 in due course of any cheque to mention 15 days
time for payment of amount demanded? Held,
No — Further held, if complaint is filed before
arising of cause of action, Court can keep it
pending and take cognizance after arising of
cause of action 77 58

Section 138 (c) - Service of notice is one of the statutory
requirements — Service of notice is part of cause
of action — Notice is not only to be dispatched,
its contents were required to be communicated
about the fact of dishonour of the cheques
and calling upon him to make payment of the
amount of cheques — Service of notice is
sought to be served by private agent —-Agent
filing affidavit that premises of accused
company were closed and deliberately shifted
by its director to avoid service of notice ~ No
presumption is available under S.27 of General
Clauses Act — Affirmation of affidavit before
competent authority is doubtful — Offence by
company — Director of the company is
vicariously liable — He could be prosecuted
only if ingredients of S.141 are satisfied 182* 152

Sections 138 & 139 - Dishonour of cheque — Presumption u/s 139
of the Act, proof and mode of rebuttal 299 261
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Sections 138 & 147 - Compromise petition filed by Advocate with
his signature, on behalf of authority granted
by litigant, is binding to the party concerned 300 264
Section 139 - Offence u/s 138 NI Act — Plea of cheque being
issued as a security — Onus of proof with
regard to presumption u/s 139 of the Act -
Law explained 224 196
Section 145 - Offence u/s 138 NI Act — Complainant can
give evidence on affidavit — This right cannot
be availed of by the accused 301 265
OATHS ACT, 1969
Section 3 - Oath Commissioner cannot administer oath
and receive solemn affirmation in respect
of proceeding before High Court 21 17
PASSPORT ACT, 1967
Sections 10 (3) - Passport Act is a Special Act — It would override
(e) & 10-A the provisions of Criminal Procedure Code for
the purpose of impounding of passport 302 (i) 266
PRACTICE & PROCEDURE
- See Evidence Act 1872 Section 3 553 (ii)* 445
PREVENTION OF CORRUPTION ACT, 1988
Section 7 - Bribe — Money handed over to one for passing
it to an official concerned — No evidence to
show that the person receiving money has
knowledge that it is bribe — Explanation offered
by the person is also acceptable — In such
position person cannot be convicted as conduit 78 59
Section 13 (1) - See Criminal Procedure Code 1973
(d) & (2) Sections 216 & 217 557* 446
Sections 17 - Offences under the Act can be investigated :
Second Proviso by the SP in Special Police Establishment 79 (i) 60
and 13 (1) (e)
Section 19 - Filing of new chargesheet not barred u/s 300
of CrPC when accused is earlier acquitted for
want of valid sanction 80 60
PREVENTION OF FOOD ADULTERATION ACT, 1954
Section 13 (2) - There would be presumption of service of

notice sent by registered post on the correct
address in view of provisions of §.27 of
General Clauses Act as well as
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Section 13 (2)
& 16 (1) (a) (i)

Sections 16

(1) (@) ()

Section 17

Section 17 (2)

Section 20 (1)

S.114 [lllustrations (e) and (f)] of the Evidence

Act even though acknowledgment receipt

was not received back

The accused/applicant did not apply for sending

the other part of sample and also there was no

evidence on record to hold that the sample

of milk had decomposed or otherwise become

incapable for analysis — Therefore, it cannot

be said that applicant was deprived of his 408 (i)

right u/s 13 (2) of the Act & (iii) 387

Report of Public Analyst — Report of Public
Analyst sent by U.P.C. - Applicant has not
denied receipt of the same — Not exercised
his right for getting part of sample analysed
by Central Laboratory — Applicant has not
been prejudiced in any way

Delay in prosecution — Sample of milk collected

on 25.04.1987 — Complaint filed on 15.03.1988

— Nothing on record to show that another part

of sample became unfit for analysis — No

question to quash complaint — Revision 512 (i)
dismissed & (ii)* 504

Whether the entire quantity of article of food

stored in the container required to be stirred

at the time of taking sample? Held, if it was a

usual practice to stir entire quantity of dahi

stored in a container before sale, it ought to

have been done before selling to Food

Inspector also — Accused cannot blame

anybody and raise it as a technical defence

to escape liability 612" 493

Prosecution of Company in respect of offences
under the Act — Nominee u/s 17(2) of the Act
can be prosecuted with the Company unless
consent/connivance/ negligence of other officer

is shown 303" 268
See CrPC 1973 Section 391 362 (i)
& (ii)* 333

Notification dated 31.12.1959 and 19.10.1983

authorising Food Inspector to institute

prosecution — Food Inspector is competent

to file complaint 613 494
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PREVENTION OF FOOD ADULTERATION RULES, 1955
Rule 9-B - Violation of Rule 9-B of the Rules, effect of

Rules 17 & 18 -
Rules 32 (c) (i) & 50 -

Rule 37-D -

Appendix B Item -
No. A.16.16

PREVENTION OF INSULTS OF NATIONAL HONOUR ACT, 1971

— The copy of the report of Public Analyst and
the notice u/s 13 (2) of the Act were sent to the
accused after one month and seven days -

Held, such a non-compliance is not fatal 408 (ii)y 387

See Prevention of Food Adulteration Act
Sections 16 (1) (a) (i) 612*

Filing of complaint for breach of Rule not in
existence at the time of incident is erroneous 81

Label on packet of soyabean oil containing

pictures of vegetables — Not connected with
soyabean oil — Whether amounts to

‘misbranding’? Held, it would not fall under

the mischief of R.37-D of the residuary clause

of 10 prohibited expressions — Principle of

ejusdem generis is relevant for interpretation

of this Rule 409

Pickles in Oil — Percentage of oil — Layer of -
oil not less than 0.5 cm above contents or
percentage of oil shall not be less than

10 percent — Samples of pickle taken by
Food Inspector — Report of public analyst
mentioned that percentage of oil was less
than 10 percent — Report silent about layer
of oil above contents — Trial Court held that
prosecution cannot continue as report is
incomplete — Revisional Court remanded
the matter — Held, — words ‘and’ is ordinarily
conjunctive while ‘or’ is disjunctive - ‘Or’
cannot be read as ‘and’ to mean that if sample
fails to meet either of requirements, then it
would be taken to be adulterated — Report
appears 1o be incomplete — If prosecution
does not prove all requirements to constitute
an offence then prosecution would certainly
be abuse of process of law — Order of Trial
Magistrate restored — Revision allowed 513

Section 2 - Offences committed outside India — No enquiry

or trial of such offence could be initiated in
India except with the previous sanction of
the Central Government 230"
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PREVENTION OF UNDERVALUATION OF INSTRUMENTS RULES, 1975
(M.P) '

Rule 3 - Instrument of conveyance, stamp duty payable
thereon — Law explained — Stamp duty is
payable ad valorem on the market value of
the property at the time of registration of the
instrument concerned and not on the value
set forth 317
PROBATION OF OFFENDERS ACT, 1958
Section 4 . Offence u/s 324 IPC — Benefit u/s 4 of Probation
of Offenders Act, grant of — Law explained 264
Section 6 - Benefit of probation — Relevant date to
determine the age of accused is the date of
imposition of punishment by Trial Court and
not the date of offence 304
PROTECTION OF HUMAN RIGHTS ACT, 1993
Section 30 - Violation of human rights, taking cognizance

of — Court of Sessions cannot take direct
cognizance of any offence unless the case is
committed to that Court for trial by competent
Magistrate 82

279

232

269

61

PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005

Section 12 (3) - Filing complaint to Magistrate - Procedure —
Merely complaint is not filed in prescribed
form is no ground to dismiss complaint -
Aggrieved person can file complaint directly
to Magistrate — |f she wants may approach the
Protection Officer — In emergency she can take
help from the service provider — Complaint
cannot be rejected on the ground of verification
if affidavit is also filed in support of complaint 83

Sections 17 & 20 - Ss.17 & 20 of Protection of Women from
Domestic Violence Act provides for a higher
right in favour of wife — She secures the right
to be maintained and right of residence but it
extends only to joint property in which husband

has a share - 410 (i)
Section 19 (1) () - Right of residence of wife under Protection
of Women against Domestic Violence Act 305"
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PUBLIC GAMBLING ACT, 1867

Sections 3, 4,5 & 6 - No presumption u/s 6 of the Act can be drawn
unless warrant authorising search is proved
and is issued after due application of mind 84 65

PUBLIC TRUST ACT, 1951 (M.P)

Section 8 - Notice u/s 8 (2) of the M.P. Public Trust Act, 85 (i)
requirement of & (i) 65

RAILWAY PROPERTY (UNLAWFUL POSSESSION) ACT, 1966

Sections 3 (a) - Ingredients of S.3, existence of — Truck in
& 2 (d) question was loaded in scrapeyard with railway
property illegally in the presene of accused,
who described himself as a contractor — On
the direction of authority concerned, he called
his labourers to unload those articles —
Unlawful possession of Railway property
established 306 270

REGISTRATION ACT, 1908

Sections 17 & 49 - Whether a document which requires a
compulsory registration and had not been
so registered and once has been held to be
inadmissible on account of non-registration
can be relied upon by a party for collateral
purpose? Held, Yes 183 152

Section 17 (2) (vi) - Compromise decree, necessity of registration
~ When property, which was not subject matter
of the suit was given in lieu of disputed property,
the same would constitute the transfer of
property — Registration is a must 614 495

Section 32 (c) - Registered Power of Attorney — If Power of
Attorney is executed by a registered document,
for its cancellation, registered document is
required — Intimation of its revocation by :
serving notice is not a proper one 325 (ii)* 291

Section 49 (c) - A document required to be registered — If
and Proviso unregistered is not admissible in evidence
but can be used for any collateral transaction/
purpose — Circumstances reiterated 615 495

RENT CONTROL AND EVICTION

- Bonafide requirement — Landlord cannot be
compelled to join his father’'s business 307* 271
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NO. NO.
- Bonafide requirement of landlord — Whether
survive after his death during the pendency
of appeal? Held, Yes 184 153
- Change of user and purpose of letting,
explained

The purpose of letting out the property would

be residential or non-residential or for a

particular business etc. — The property leased

out for residential use by particular officer of

the Company — Company may allot the

premises to its own officer for the same user

after vacation — This does not amount to

change of user within the meaning of

Section 108 (o) of Transfer of Property Act 615 495

- Bonafide requirement of landlord — Landlord
was due to retire within a short period — His
requirement of premises to run a business with
his wife and daughter both pardanashin ladies
could not be denied only on the contention that
pardanashin ladies could not do business

For readymade garment business experience,
specialized technical education or separate
office or place of preparation of readymade
garment or godown are not required

Similarly, this is not a ground to deny the
eviction that the landlord belongs to upper
class of society having facilities of car etc. —
If he wanted to get himself engaged in doing
some business, it could not be held that he
-would not be entitled

it is no doubt true that tenancy was created

before about 50 years — But that should not

be ground for depriving the landlord in doing

business 616" 498

- Eviction suit on the ground of sub-letting —
~ Tenant parted with possession of part of suit

shop in favour of sub-tenant without consent
in writing either of erstwhile landlord or
purchaser of suit shop — Sub-tenancy proved
by evidence — Right of eviction was not proved
to have been waived — Order of eviction of
tenants upheld 411 393
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NO. NO.
RULES & ORDERS (CRIMINAL) (M.P.)
Rule 558 - Enquiry u/s 200 or 202 CrPC — Rule 558 of
the M.P. Rules and Orders (Criminal),
applicablity of 131 103
. SALE OF GOODS ACT, 1930
Section 16 - Merely on the existence of a condition that

the goods supplied may either be repaired or

replaced, the plaintiff is not deprived to recover

the price from the defendant if the goods

supplied failed to perform inspite of repairing 412* 395

SCHEDULED CASTES & SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989

Section 3 (1) (v) - Accused caused the cattle to enter into the
: field of a member of Scheduled Caste and

grazed his crops with intention to cause
damages to his crops — Held, it is a case of
mischief simpliciter punishable u/s 427 IPC -
Further held, since damage was not caused
on account of the complainant being a member
of Scheduled Caste, offence u/s 3\(1) (v) of

the Act is not made out 308 271
Section 3 (1) (x) - Offence punishable u/s 3 (1) (x), essential

ingredients of Law explained 185" 154
Section 3 (1) (x) - Applicability of Section 3 (1) (x) of the Act —

Calling a member of Scheduled Caste a
‘chamar’ with intent to insult or humiliate
him in a place within public view is certainly
an offence under Section 3 (1) (x)

In this regard popular meaning of the word to ,
be adopted where, etymological meaning may 617 (i)

frustrate the object of the Act & (i) 499
Section 3 (1) (x) - Offence under Section 3 (1) (x) of the Act and

offence under Sections 147, 323 r/w/s 149 and

342 of IPC are distinct 581* 467
Sections 3 (1) - - Offence u/s 3 (1) (xii) of Act of 1989 — When
(xii) & 3 (2) (v) a woman belonging to SC/ST is sexually

exploited by such a person, who is not in a
position to dominate her will and without
such position that a woman is not expected
to have otherwise agreed for such act — This
offence is not made out if the rape is commltted
by using criminal force
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Sections 3 (2)
(iv) & 3 (2) (v)

Section 4

Offence u/s 3 (2) (v) of the Act — Offence is

not made out if the concerning offence under

I.PC. punishable with imprisonment for a

term of 10 years or more against a person or

property, on the ground that such person is a

member of Scheduled Caste of Scheduled 514 (i)

Tribe or such property belonging to such member ~ & (i)~ 505

Requirement of knowledge of accused that

victim is member of SC or ST is not provided

in S.3 (2) (iv) — Court, while recording conviction

u/s 3 (2) (iv) has no discretion but to award

sentence of life imprisonment 309" 272

Criminal complaint filed by non-applicant

discloses that atrocities began on 03.11.1987

— Act was not in force at the relevant time —

Even if complaint is filed after coming into

force of Act, it has got no retrospective effect

— No cognizance could have been taken 463 (iii)* 447

SCHEDULED CASTES & SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) RULES, 1995

Rule 7

- Rule 7 of SC and ST (PA) Rules, 1995,

nature of — It is mandatory

Non-compliance of Rule 7 of the Rules of 1995,
effect of — Non-compliance will not vitiate the
entire trial — However, it vitiates the trial
relating to offences under the SC and ST
(P.A) Act, unless and until the offences under
the Indian Penal Code has nexus with the
offences under the Atrocities Act

Raising of objection regarding non-compliance
of Rule 7 of the Rules of 1995, stage of — Such
objection may be taken for the first time before
the Appellate Court, but while doing so, the
accused will have to satisfy the Appellate.
Court that due to non-compliance grave
prejudice is caused to him which has resulted
into miscarriage of justice — Unless the accused
satisfies the Appellate Court that there was
miscarriage of justice, he will not get any
benefit of the provision

Non-compliance of Rule 7 of the Rules of 1995

~ Re-investigation, direction for — If the

objection is raised at the earliest opportunity,

the Court may direct for re-investigation but

not at a belated stage of proceedings 515 506
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SERVICE LAW

Absorption — Absorption of an employee from

one department to another, consequences of 415 .

Appointment to a service or post — Marrying

before the age fixed for, effect of — After

10.03.2000 candidate who applies for

appointment to a service or post will not be

eligible for appointment if he had married

before the minimum age fixed for marriage 414

Bigamous marriage by Govt. Servent when

amounts to misconduct? Held, petitioner had
performed first marriage in 1964 and second
marriage in 1967, prior to entering into
employment while he was not Government

servant — No case of misconduct is made out 416"

Cancellation of appointment secured on the

basis of fake caste/tribe certificate — Proper

course to cancel the appointment, so that the

post may be filled up by a candidate who is

entitled to the benefit of reservation 413

Compulsory retirement, criteria for — Entire

service record to be seen — If record of five

years preceding has shown improvement, his
compulsory retirement on the basis of earlier
adverse grading is arbitrary action 310

Confidential reports — Communication of
grading — All gradings whether ‘very good’,
‘good’, ‘average’ or ‘poor’ are required to be
communicated to employees

Even an ‘outstanding’ entry should be
communicated since that would boost

morale of an employee and make him work

harder — This rule prevails even if there may

be no rule or Government Order 618*

Departmental enquiry should not be a mere
formality — Basic principles of natural justice
have to be followed — A witness cannot be the
Enquiry Officer — The Department should take

_ first step to lead evidence (before arraigning)

against a delinquent — Copy of Enquiry
Officer's report alongwith material relied on
should be given to the delinquent 619

JOTI JOURNAL - DECEMBER 2008

397

396

397

395

273

501

502

Clll



ACT/ TOPIC ' NOTE PAGE
NO. NO.

- Entries in ACR, communication of — Every
entry, whether poor, fair, average, good or
very good must be communicated to the
employee concerned so that he may have
opportunity, if being aggrieved, of making
representation against it 620" 504

- Government servant removed from service
without conducting DE upon his conviction for
certain offences — Appeal against conviction
was pending — Held, no manifest or patent
illegality committed — it is settled principle
of service jurisprudence that the continuance
of a convicted employee in service is not

conducive for good administration 186 154
- Minor Penalty — Principles of Natural Justice,
applicability of 312* 274

- Peon (Government servant) convicted u/s
323/34 IPC and sentenced to fine of Rs.500/-
- in departmental proceedings proportionate
punishment warranted — Removal from service,
held excessive - Wednesbury “Principle of
Unreasonableness” has been replaced by
“Doctrine of Proportionality” in judicial review 313 274

- Promotion on the basis of ‘Seniority-cum-merit’
— When promotion is to be made on the basis
of ‘seniority-cum-merit’, seniority has to be
given due weightage — An employee who is
senior and otherwise eligible for promotion has
to be promoted if there is no adverse material
in his service record — Comparison of the inter
se merit of various persons and rejecting a
senior person after evaluting the inter se
merit is not permissible when promotion is
based on the principle of ‘seniority-cum-merit’ 417* 398

- Promotion — Sealed cover procedure,
applicability of ~ Order of punishment not
attained finality as appeal was pending when
the D.P.C. met — It was obligatory on the part
of the authority coricerned to adopt the sealed
cover procedure 418* 398

- Salary and allowances to a Government
servant on his re-instatement after revocation
of suspension, factors to be considered for
payment — Law explained 187 155
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- Seniority of an officer in service is to be
determined with reference to the date of his
entry in the service which will be consistent
with the requirement of Articles 14 & 16 of
the Constitution

Under the service jurisprudence without
deciding the equivalence of post held by a
person came on transfer and a deputationist
cannot be treated to be the holder of the
equivalent post for the purposes of conferring
seniority by counting his past services which
he has rendered in the parent department

It is not necessary that in every case where
a person is absorbed by way of his transfer

e from one department to another department
then his past services are to be counted
necessarily — The past services have to be
counted only subject to equivalence of post
and before conferring seniority there has to
be an application of mind with reference to
the equivalence of post

Merely because the pay has been equal of
an incumbent in the parent department and
absorption in the same pay scale that by itself
is not the determinative factor for the purpose
of equivalence of post and what further has

to be considered is the nature of duties, the
minimum qualification, responsibilities and
powers exercised by an officer holding a post;
the extent of territorial or other charge held or
responsibilities discharged and the salary for
the post 516 507

- Transfer order of Government servant —
Interference by the Court — Unless order is
vitiated by malafides or is made in violation
of statutory provisions, Court cannot interfere
with it 311* 273

- Words ‘promote’ and ‘promotion’, connotation
of — Whether criteria laid down for promotion
can be made applicable for granting benefit of
time bound promotion pay scale? Held, Yes 621 504

SOCIETIES REGISTRIKARAN ADHINIYAM, 1973 (M.P.)

Sections 3(f) & 33 - State aided Society, meaning of —
Law explained 86 65
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SPECIFIC RELIEF ACT, 1963

Section 9

Sections 10,
12 & 16 (c)

Sections 12 & 22

Section 14 (1) (b)
Section 16 (c)

Section 16 (c) & 20

Sectiom 19

Sections 19 & 20
Section 20

Section 20

Sections 20 & 21

See Transfer of Property Act 1882 Section 58

Agreement to sell — Time when essence of
contract — Law explained

Whether time is essence of contract? Held,
General principle is against it — Contrary
intention must be reflected by unequivocal
language or strong circumstances

See Labour Law

Decree for specific performance of contract
— When cannot be granted

Pleading about readiness and willingness to
perform contract is mandatory — Relief for
specific purpose is based on equity and it is
discretionary — All relevant circumstances of
the case should be considered

Stranger to an agreement for sale cannot

be added as a party in a suit for specific
performance of such contract except the party
come within the scope of Section 19 of
Specific Relief Act

See Civil Procedure Code 1908 Order 23 Rule 3

Decree for specific performance of contract
cannot be passed in a case where one of the
co-owners was not a party to the agreement
to sell and no consideration passed to him

Suit for specific performance of contract —
Imposition of condition with regard to payment
of additional amount, permissibility of

Decree for specific performance is a
discretionary relief — Litigation prolonged for
almost 25 years — Value of the real estate has
shot up very high, therefore, while exercising
jurisdiction u/s 20 of the Act, to settle the equity

between parties — The respondent (purchaser)

was directed to pay enhanced amount in
addition to the price indicated in the agreement

Suit for specific performance of sale agreement
decreed — Third party was in possession
claiming title by adverse possession but failed

to prove — To prevent another round of litigation,

directed third party to hand over possession
to purchaser
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Section 26

Section 28
Section 34

Section 34 & 38

Sections 36,
37 & 39

Section 38

Sections 39 & 40

Sihgle application moved for amendment of

plaint as well as agreement for sale regarding

a part of description of suit property permissible

as per law — Separate suit for rectification of
instrument is not necessary — This will not

involve either the question of limitation or the
change of nature of the suit for specific

performance 315

See Civil Procedure Code, 1908 Section 115 533

Suit for declaration of title and permanent

injunction is maintainable even though the

Probate Court granted the probate of Will as

the Probate Court is not competent to decide
whether testator had or had not the authority

to dispose of the suit properties 189

Suit for prohibitory injunction relating to

immovable property — Scope - Under what
circumstances suit for declaration of title is

must — Law explained 517

Joint Hindu family — Co-sharer separately

possessing joint property by mutual consent

- To safeguard the exclusive possession

thereof would be entitled to injunction —

Exception of general law reiterated 421 (i)

Permanent injunction in mandatory form

passed without deciding title of plaintiff is not

proper — Revenue record is not a document

of title — It merely raises a presumption with

regard to possession and/or continuity thereof,

both forward and backward 316

Damages in lieu of the decree of mandatory
injunction, award of — Conditions precedent are:

(i) injury to plaintiff's right is small

(i) injury is one capable of being estimated

in money

(i) injury is one which is capable of being
compensated by a small money payment, and

(iv) the case is one in which it would be

oppressive to the defendant to grant an

injunction 519

STATE BANK OF INDIA ACT, 1955

Section 43 (1)

- See Labour Law 587
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STAMP ACT, 1899

Sections 2 (6),
2 (7), 27 & 47-A

Section 2 (14) & 33

Section 17 (2) (12)

Section 33

Sections 33,
35 & 37

Sections 35,
37 & 57

Article 23

Instrument of conveyance, stamp duty payable
thereon — Law explained — Stamp duty is

payable ad valorem on the market value of -

the property at the time of registration of the
instrument concerned and not on the value

set forth 317

‘Instrument’ though agreement for sale of
immovable property was alleged by an pral
agreement - Existence of oral agreement not
proved satisfactorily — Document (letter)

containing terms and conditions was heid an
agreement for sale and instrument under

Section 2 (14) of the Stamp Act and directed

to impound before making it as exhibit 623"

Assessment of stamp duty — Relevant date of
market value is date of execution of sale deed

— It is not material that purchaser had to litigate

for getting sale deed executed 190

Document produced not duly stamped —

impounding of such document by the

concerned officer is mandatory — Registrar

or Sub Registrar acting under Registration

Act, 1908 is a person who is in charge of a

public office 423
Whether the photocopy of instruments bearing

stamp of sufficient amount but of improper
description could be impounded? Held, No —

Law explained 88
See Evidence Act Sections 5, 6, 45, 47, .
64 & 73 377 (ii)

The document in question having recited that
possession of the suit property had been

delivered to the plaintiffs, the same was
insufficiently stamped as per Atticle 23 of the

Indian Stamps Act — Held, owing to the specific
denial, the recital in agreement loses all
significance — In such a situation, the document
cannot be held to be insufficiently stamped

merely because it was not stamped in

accordance with Article 23 of Stamp Act 422*
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STAMP RULES, 1942 (M.P.)

Rule 19 - Whether the photocopy of instruments bearing
stamp of sufficient amount but of improper
description could be impounded? Held, No —
Law explained 88 66

STATE ADMINISTRATIVE SERVICE (CLASSIFICATION, RECRUITMENT
AND CONDITIONS OF SERVICE) RULES, 1975

Rule 21 - Promotion — ‘Seniority-cum-merit’, be made

: on the basis of ‘seniority-cum-merit’, seniority
has to be given due weightage — Comparison
of the inter se merit of various persons and
rejecting a senior person after evaluating the

4 inter-se merit is not permissible - 417 398
STATE BAR COUNCIL OF M.P. RULES
Rule 143 - See Constitution of India Article 233 (2) 347 315
Proviso (i)
STATE FINANCIAL CORPORATIONS ACT, 1951 v
Sections 29 (1) - Right of State Financial Corporation in case
& 32-G of default in payment of loan — To proceed
u/s 29 & 31 against the principal debtor and
guarantor/surety are distinct — None of these
provisions control each other 424 (i) 403
STATE RE-ORGANIZATION ACT, 2000 (M.P.)
Section 68 - Posts, allocation of — Allocation of number of
posts by mutual consent of two States — S.68
of the Act not violated 89 57
SUCCESSION ACT, 1963
Section 63 - Will, execution of 191 159
Section 63 - 30 year old document, presumption in respect 47 (ii)
of — Law explained & (i) 34
Section 63 - Execution of Will, proof of 90 68
Section 63 - Execution of unprivileged Wills — Proof of Will
— It is necessary that witnesses must have seen
the testator signing the Will in his presence 576 (ii)* 465
Sections 63, - Absence of the appendix which formed an
64 & 87 integral part of the Will were not in existence
at the time of execution of the Will - Will is
incomplete

Execution of Will — Requires to be proved 624 506
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Section 63 (c) - Family pension — Is not an estate — Cannot
be bequeathed by executing Will — However,
pensionary benefits like provident fund,
gratuity etc., would be the estate of deceased,
therefore, can be bequeathed by him 425 (ii)* 403

_ Section 214 - Legal representative filed a suit for recovery of
v debt due to deceased — Succession certificate
not produced — Held, S.214 of Succession Act
does not bar institution of suit — Suit decreed
by the Trial Court — Decree passed shall be -
treated provisional till production of Succession
Certificate 318 (i)* 281

Section 217 - Suit for declaration of title and permanent
injunction is maintainable even though the
Probate Court granted the probate of Will as -
the Probate Court is not competent to decide
whether testator had or had not the authority
to dispose of the suit properties 189 156

Sections 263 & 283 - Probate Court is a limited jurisdiction Court
not concerned with the question of title — Grant
of Probate is judgment in rem — It binds not only
parties but the entire world — Grant of Probate
is final subject to appeal or revocation of it —
Person aggrieved having no knowledge of
proceeding and proper citations having not made

is entitled to file an application for revocation 192 159
Section 278 - Article 137 of the Limitation Act would be

applicable for the grant of Letters of

Administration 520 514
Sections 283 - Probate proceedings — Transfer of property
& 307 (i) during probate proceedings — Transferee is

not necessary party — Citations are necessary -
to be made only of those who claim through
~ or under the Will or deny or dispute the
execution of Will 91 68

Section 372 - Succession certificate — Obtained from the
competent authority without impleading the
necessary party i.e. nominee of government ,
servant — Cannot be said to be as per law 426" 403

Section 372 - Claim for Succession Certificate by two wives
of deceased — First wife was deserted and
second wife had stayed on as his wife and
bore four children — On the ground &f @quity,
Certificate granted subject to conditiofi that
first wife will get 1/5th share of retiral benefits
through the second wife : 319 281
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Sections 372 & 387 - Succession certificate granted to son of

Chapters Il & lil

deceased — Objector lady held not entitied

to certificate as she was not found,to be legally
wedded wife of deceased by the Court — Held,
objector lady can file a suit for declaration
that she is the legal heir of the deceased —

A separate suit is maintainable challenging
succession certificate

- Probate proceedings, applicability of provisions
under 0.9, R. 13 of CPC

TENANCY AND LAND LAWS

- Entries in revenue records versus ownership -
Entry in jamabandi — Revenue records are
retevant only for fiscal purpose -~ Substantive
right of title and ownership on contesting
claimants can be decided by a competent
civil court in appropriate proceedings

193*

194*

625

161

161

510

TERRORIST AND DISRUPTIVE ACTIVITIES (PREVENTION) ACT, 1987

Sections 12,
18, 20-A

(as inserted by
Act 43 of 1993)

TORTS

- Designated Court debarred from taking
cognizance of the offence under TADA Act for
lack of sanction of Competent Authority — It -has
no jurisdiction to try any other offence under
any other Act like Explosive Substances Act

- ‘Where the liability is joint and several, it is the
chcice of the claimant to claim from the owner,
driver and the insurer of both the vehicles or
any one of them

Medical negligence — Family Planning Operation,
failure of — Suit for damages for monetary
burden of bringing up and providing basic and
necessary amenities to the unwanted child

Defence put forth that doctor is qualified and
there was no negligence on her part in
performing the operation and failure of
operation can be for a variety of reasons

Plaintiff failed to prove the negligence of the
doctor by cogent evidence — Trial Court was
justified in dismissing the suit

- Medical negligence — There was excess

bleeding to young lady during the course of
family planning operation in a camp — Death
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TOWN PLANNING

occurred in transit when she was shifted to
Indore which shows that there was no proper
arrangement where she was operated -

Medical negligence proved 331 (ii)* 299

TOWN IMPROVEMENT TRUST ACT, 1961 (M.P.)
(Repealed by Act No. 22 of 1994)

See Land Acquisition Act Section 23 495

Housing/urban development authority — It is a

statutory authority and responsible for planned
development of the city — For this purpose it is
under statutory obligation to grant sanction of

plans for construction of buildings

If somebody has made construction without
obtaining any sanction, he must face the
consequences therefor 427

TRANSFER OF PROPERTY ACT, 1882

Section 52

Section 54

Section 58

Sections 58 & 60

See Civil Procedure Code 1908 541
Order 23 Rule 3

Transfer by sale, requirement of —

Law explained 195 (i)

If the sale and agreement to repurchase the
same are embodied in separate documents
then the transactions cannot be a mortgage,
whether the documents are contemporaneously

exectued or not 622 (i)

Suit for redemption of mortgage, possession
and for declaration that sale deed is void ~

It was alleged that defendants got the sale
deed executed fraudutently and thereafter

on objection being taken, an agreement was
executed to the effect that suit land has been
mortgaged and whenever plaintiffs will pay
Rs.1,000/-, defendants will leave the possession
— Thereafter plaintiffs tried to get back the land
but could not succeed and ultimately filed the
suit — Held, it is clear from the agreement that
the sale deed was never intended to be acted
upon — Considering the price, it cannot be held
that proper price was paid as per the market
value of the property — Further held, the sale
deed is document of sham transaction of
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Sections 58 (c) & 60

Section 106

Sections 106 & 111

Sections 107
& 108 (o)

TRUSTS ACT, 1882

Section 90 &
Hlustration (c)

ostensible sale and transaction in question was
one of the mortgage in essence and substance 521

Mortgagor remained in possession as tenant
of mortgagee — Usufructuary mortgage —
Mortgagee obtained a decree against the
mortgagor for recovery of arrears of rent and
pursuant to execution thereof also purchased
mortgaged property in public auction — Barred
under Order 34 Rule 14 CPC — Mortgagor’s
suit for redemption filed within the prescribed
limitation is maintainable and his right to
redeem would not extinguish even after the
said purchase by the mortgagee — Purchase
would only be in trust for mortgagor 428

Licensee is bound to hand over vacant
possession of the premises on the license
in respect of the same being terminated by

514

404

licensor 243 (ii) 212*

Lease — Determination of by forfeiture — Lease
can only be forfeited when there is express
violation of express condition by the lessee
— Before the right of re-entry is exercised, it is
necessary to terminate the tenancy by way of
notice in writing — It is also necessary on the
part of the competent Court to adjudicate the
question regarding breach of the conditions
of lease — Possession can only be obtained
on the basis of the decree of the Court by
filing of suit for possession and not directly

taking the law in hand . 437 (i)* 414

Company may allot the premises to its own

officer for the same user after vacation — This

does not amount to change of user within the
meaning of Section 108 (o) of Transfer of

Property Act 615

See Transfer of Property Act
Sections 58 (c) & 60 428

495

404

UCHCHATAR NYAYIK SEWA (BHARTI TATHA SEWA SHARTEN) NIYAM,

1994 (M.P.)

Second Proviso
to Rule 5 (1)

M.P. Uchchatar Nyayik Sewa (Bharti Tatha
Sewa Sharten) Niyam, 1994 Second Proviso
to Rule 5 (1) provides that recruitment to the
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posts of District Judges (Entry Level) shall be
 made on the basis of the vacancies available
till the attainment of the required percentage
— The Proviso declared ultra vires under
Articles 14, 16, 133 & 235 of the Constitution
holding that it altogether prevents the
consideration of Civil Judges (Senior
Division) on the basis of merit-cum-seniority
for promotion to the posts of District Judges
(Entry Level) till the attainment of the required
percentage 498* 496
Rule 7 (c) - See Constitution of India Article 233 (2) 347* 315
WILD LIFE PROTECTION ACT, 1972
- Power of Magistrate to make order u/s 451 of
Cr.P.C. — Vehicle seized under Wild Life
Protection Act — Sections 39 (1) (d) and 50
of the Act do not affect such power to direct
release during pendency of trial 321 284
WORDS & PHRASES
- 'Negligence’, meaning of 157 (ii)) 130
- ‘Obstructive’ and ‘hazardous’, meaning and
difference there in explained 544 (ii) 437
- ‘Place within public view’ is distinct from the
word ‘public place’ 617 (iii) 499
- ‘Public place’, definition of — It is to be construed
liberally, broadly and pragmatically with a view
to advance course of justice and not to defeat
the same 178 (i) 147
- ‘Physically handicapped person’, meaning of
— The person must be proved to be prevented
from pursuing ordinary daily pursuits 324 (iii) 288
- The term ‘office’, connotation of 327 (i) 292
- ‘To instigate’, meaning of 263 (ii)* 231
- Words ‘Promote’ and ‘Promotion’, connotation of 621 504
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PART-Ill
(CIRCULARS/NOTIFICATIONS)

1. TIFRR W ERe 9 IRae & X F weige w9 e [,

ALY AT B IRIA 1
2. Notification regarding Authorization for exercise of powers to sanction
prosecution under Unlawful Activities (Prevention) Act, 1967 2

3. Notification regarding Amendment in the M.P. Judicial Pay Revision,
Pension and other Retirement Benefit Rules, 2003

Notification regarding date of enforcement of Child Marriage Act, 2006
Notification regarding Amendment in M.P. Stamp Rules, 1942 '

Notification regarding date of enforcement of State Emblem of India
(Prohibition of Improper Use) Act, 2005 (50 of 2005) 4

7. Ay. e =arew fE, 1961 ﬁwﬁ$wﬁﬁ¥ﬁaﬂ.
waey aftrEr .5

8. Notification regarding Amendments in M.P. Civil Court Rules, 1961
regarding timings of Courts 6

9. Order of High Court of Madhya Pradesh regarding norms for promotion
and criteria for grant of higher scales 7

10. Notification regarding Amendment in the Narcotic Drugs and Psychotropic
Substances (Amendment) Rules, 2007 - 8

11. Notification regarding date of enforcement in respect of the duty payable on
instrument of conveyance chargeable under Article 22 of Schedule 1-A of
Stamp Act, 1899 8

12, " e e, Rt o RSt e e g i & et <R
T SR rfergE 9
13. Ay, e o1 afart ootes fiem, 2008 @ smia BRIAE 3 Frea f|m

o WEE Y 13
14. Notification regarding Amendment in Bar Council of India Rules 14
15. Notification regarding Amendments in the Commissioner of Oaths

Rules, 1976 15
16. Notification regarding Enforcement of Maintenance of Parents and Senior

Citizens Act, 2007 15
17.  Notification regarding Amendments in Madhya Pradesh Lower Judicial Service

(Recruitment and Conditions of Service) Rules, 1994 15

18. Notification regarding adding some more occupations in the Schedule of
the Child Labour (Prohibition & Regulation) Act, 1986 17
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19.

20.
21.

I A o

Notification regarding amendment in the Instructions to Organize Permanent
and Continuous Lok Adalat Scheme under Lok Adalat Scheme, 1997

Notification regarding Amendments in the Lok Adalat Scheme, 1997

Notification regarding Amendments in the Madhya Pradesh (Care &
Protection of Children) Rules, 2003

(IMPORTANT CENTRALI:?:':EWACTS & AMENDMENTS)
The Prohibition of Child Marriage Act, 2006
Madhya Pradesh Prohibition of Child Marriage Rules, 2007
The Code of Criminal Procedure (Madhya Pradesh Amendment) Act, 2007
The Maintenance and Welfare of Parents and Senior Citizens Act, 2007
The Count-Fees (Madhya Pradesh Amendment) Act, 2008

Juvenile Justice (Care & Protection of Children) Rules, 2007
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