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“Credibility in the functioning of the justice delivery system
and the reasonable perception of the affected parties are relevant
considerations to ensure the continuance of public confidence in
the credibility and impartiality of the judiciary. This is necessary
not only for doing justice but also for ensuring that justice is seen
to be done.”

J.S.Verma, In P.K. Ghosh Vs. J.G. Rajput,
(1995) 6 SCC 744, 749 para 10
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SUBLIME-PATH

INAUGURAL ADDRESS DELIVERED BY HON. THE CHIEF JUSTICE
AT THE OFFICIAL MEETING OF DISTRICT JUDGES HELD ON
21ST AND 22ND MARCH, 1998

My learned brothers the District Judges and
other Senior judicial officers holding equivalent
posts.

As you know, the district Judges are Eyes
and Ears through which the High Court exercise
control and keeps a close supervision over the
subordinate judiciary. Your role in the administra-
tion of Justice at the grass-root level is undoubt-
edly pivotal. The High Court is well aware of the
onerous nature of your duties as also your prob-
lems and difficulties, but all that is expected from
you is that you should maintain the highest tradi-
tions of integrity and efficiency by discharging your duties honestly and fear-
lessly.

The purpose of calling this meeting is obviously to point out the difficul-
ties that has been noticed by me and my learned brothers during inspections
of District Courts or which have been otherwise brought to our notice.

As you are already aware that, the Supreme Court has given you lot
many things with regard to pay and emoluments and other service conditions,
now it is for you to rise to the occasion and meet the challenge of mounting
arrears in the subordinate courts. It need not be pointed out that delay in
disposal defeats the very purpose of justice. No doubt there are several fac-
tors which contribute for delay in disposal of cases. However, on your part,
you should always strive hard to achieve the goal of speedy disposal. The
grant of long and frequent adjournments for filing power, written statements,
applications and objections for trial of cases, evidence of witnesses and for
cross examinations and or for addressing arguments should be avoided at all
cost. You should think and convey this to your subordinate Judges that why the
charges and issues are not being framed for several years, long and frequent
adjournments are granted, for examination of accused for recording of de-
fence evidence, hearing of arguments and also for delivery of judgements.
Non delivery of Judgments and orders within the prescribed period is a matter
which may be viewed seriously. | may also point out that most of all the mem-
bers of subordinate judiciary are very hard working Judges but even then
instances have been noticed of such serious irregularities in conducting
cases. | am also informed that at some stations, the cross examination of the
witness in sessions trial and other trials also, has not been concluded for
several years and the witnesses are required to come in Court on several
dates of hearing and go back without any further progress in the matter. In no
cases the witnesses should go back unexamined. You and your subordinate
Judges, should strive hard to put a check on sucn tactics and reduce the
pendency and achieve the goal of speedy disposal.
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‘Needless to stress that the Judge should be prepared for hard work and
encourage the Bar to prepare cases well. Tortuous, long and irrelevant cross
examination has to be discouraged. You should act without fear or favour. This
will include fear of the Bar and fear of anonymous pseudonymous complaints
being sent to the High Court. Here, | may also point out that we are not encour-
aging such anonymous complaints and almost all such complaints are being
filed by me. However, you have my assurance that as long as the Judicial
officers perform their duties and discharge their functions properly in accord-
ance with law and honestly, they will have full support of the High Court. You
will not tolerate misbehaviour from any quarters, be it Bar Staff or the litigant
public but at the same time, we shall not indulge in misbehaviour towards any
of these sections. Cases of misbehaviour should be reported to the High
Court for appropriate action. | may also inform you that lack of integrity and
departure from high standards expected from members of judiciary shall never
be tolerated.

Success of judicial system requires hard work on the part of Judges as
also the staff. Judges should be familiar with the statutory laws and laws laid
down by the Supreme Court and High Court. For this, the High Court has
already provided working Library to each Judge and provided funds to the
tune of Rs. 25,000/- for each Judge for this Library. But such familiarity can be
gained only by regular reading of law journals. Arriving at conclusions merely
on the basis of one or two stray decisions cited at the Bar may sometime lead
to wrong conclusions. Judges should also acquire the capacity to find out the
ratio of decisions, and should not depend solely on the decisions cited at the
bar and the Judge should keep himself abreast by a regular reading of the
decisions of Supreme Court and this High Court.

We have also noticed that there is a marked tendency in judicial officers
to avoid taking up civil matters and old cases both civil and criminal. Pendency
of cases in our subordinate courts have reached alarming proportion. Still we
are not in position to keep pace with the institution of cases and there is a
back-log on this count. Of course because of the concentrated efforts of the
Judicial Officers, disposal figures in the subordinate courts are increasing
from the year 1995. In the year 1996, figures of disposal in the subordinate
courts was more than 10 lacks but it has gone down by about 2 lacks in the
year 1997. Therefore, hard work is still necessary. You by yourself should try to
give maximum disposal and should not only put your subordinates to strict
check, but also guide and motivate them properly to given maximum disposal.
The number of pending cases of more than 5 years duration is also quite high.
The Judges are generally tempted to concentrate on criminal cases because
their number is large and disposal is comparatively easy. This tendency should
also be curbed. Proper attention may be paid to disposal of civil cases and
particularly cases which are more than 5 year old. You should try and impress
upon your subordinate judges not to grant frequent adjournments in interim
matters for framing of charges, examination of accused, recording of evidence,
hearing of arguments etc. at the same time, day to day trial in sessions cases
should be insisted upon. You should not tolerate slackness in serving sum-
monses to witnesses both on civil and criminal side. To achieve the objective
of serving summons in criminal cases, | have revived the old and defunct
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monitoring Cell of which the District Judge is the President and District Mag-

_istrate, Superintendent of Police are its members. | have directed the Govern-
- ment to issue directions to all Collectors and Superintendents of Police of the

districts to invariably attend such meetings every month and discuss various
problems which you are facing in speedy disposal of criminal cases. The
Government on its part, has also issued similar directions to all the Collectors
and Superintendents of Police of all the districts in the state.

With a view to reduce the pendency of the petty criminal cases, the High
Court has appointed Special Magistrates under section 11 of Cr.P.C. to hold
their courts on Sundays and other holidays but it has been noticed that suffi-
cient number of cases have not been transferred to such Special Magistrates
and they are not in a position to give good disposal. Maximum work should be
taken from such Magistrates, otherwise, it will obstruct the very object for
which the said courts have been established.

It is necessary that the District Judges should seriously take their super-
visory functions and watch the performance of officers under them. It is also
necessary to pin-point the instances of corruption among the staff and tackle
the same. As per directions of the High Court, you should from time to time,
periodically change seats of members of staff and it should be strictly en-
forced.

Special attention should also be paid to cases of under trial prisoners. A
modality must be worked out whereby each officers keep a list of cases of
undgrtrial prisoners and devotes primary attention to disposal of such cases.
In our state, large number of under trials are awaiting disposal of cases for the
last 3/4 years. | have also issued directions to dispose of cases of all such
under trials awaiting disposal for last more than 3 years. Slackness on the part
of any subordinate Judge on this count, should invariably be reported to the
High Court.

With a view to achieve objective of speedy disposal, we had introduced
Pilot Project Scheme in 4 districts i.e. Ratlam, Seoni, Guna and Rajnandgaon
in November, 1994. Launching of this Pilot Project Scheme has given very
good results and because of this, reason, this scheme has again been intro-
duced in other four districts i.e. Shahdol, Sagar, Dhar, Bilaspur. The Judges
who have worked and are still working in these Pilot Project districts have
worked hard and extended their full co-operation in the success of the scheme.
However, | have also noticed that in some districts, the old pendency could not
be liquidated much and it is hoped, that those Judges in Pilot districts and
other districts should make all possible endeavour to reduce pendency of old
cases.

We understand that the Link Courts create another problem and con-
tribute to ineffectual functioning of the courts. The Judges going on Link Court
also have to face many problems. We have converted 15 Link Courts of Addi-
tionak District Judges into regular courts and remaining Link Courts are also
under consideration to be converted into Full Time Courts.

We are also considering to revise prevalent unit system to make it more
rationalised and workable. We are also thinking to provide some extra units
as an incentive for disposal of old matters for more than 5 years and | hope,
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that this incentive will encourage you all to dispose of maximum number of old
matters.

The District Judges are Heads District Judiciary and Leaders of the
Judicial Flock. Their conduct inside and outside courts must be such as to set
an exam~'e to the junior officers. If they discharge their Leadership role prop-
erly and: .zquately, must of the malaise affecting the Judiciary will disappear.
It would also be useful for you to periodically meet your subordinate officers,
after court hours, on Sundays and holidays to discuss problems of respective
courts.

There are complaints that the Judicial Officers are not keeping and
maintaining regular court hours. Every officer, be he a junior of senior is ex-
pected to function in open court from 11.00 A.M. to 5.00 P.M. and stri¢tly main-
tain punctuality. District Judges who are heads of district judiciary, must set an
example in this regard. District Judges who commence sitting late and rise
early cannot enforce discipline in Courts under them. It is necessary that the
District Judges should lead the way and inculcate & develop proper work
culture in their subordinates.

We have also noticed that many of the subordinate Judges, thought
they come in Court in time, but, instead of occupying the seat in the Court and
starting judicial work punctually at 11.00 A.M. they are otherwise busy in thejr
chambers in dictating judgements/orders. This tendency should be strictly
curbed.

We have also experienced that annual budget proposals are not sent in

time form any of the districts. Further, the proposals do not make provisions of

.new items of expenditure such as purchase of typewriters, photo copiers,

coolers etc. and therefore, when demands are received from various districts

for allotment of funds for these items, no funds could be made available by the
High Court.

The district court libraries are also not properly maintained inspite of
annual budget allotment made by the High Court for the purpose.

The progress reports regarding works sanctioned under the Centrally
Sponsored Scheme is not sent in time with the result that there is always delay
in sending the information to the Government form the High Court for getting
allotment of additional funds. The construction work is going on throughout
the State, but, it is also true that some of the district Judges do not keep close
supervision in the matter of progress of construction work, resulting in delay of
such constructions.

Rule 565 of M.P. Civil Court Rules enjoins upon the District Judges to
inspect atleast once in every year all Courts and offices at the district head-
quarters and also the outlying courts and submit quarterly reports to the High
Court, but it is also noticed that there is recurrence of defalcation cases in
various districts which shows that proper inspections are not carried out. The
object of annual inspection by D.J. need not be over stressed. The District
Judges should complete all annual inspections upto February of each year so
that they can effectively write A.C. Rs. of the subordinate judicial officers and
also improve administration and observance of rules.
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3 Here, | may also point out that writing of A.C.R. of subordinate judicial
_officers is not a matter of mere formality. The importance of A.C.Rs. cannot be
over-emphasised. The primary importance of recording Annual Confidential
reports of officers is to achieve an objective assessment of capacities of indi-
vidual officer in the performance of his duties and to forecast his capacity for
different and more responsible work. Such reports are also designed to gear
such assessment to a common standard through out the promotional area. It
should be ascertained, how far an officer is able to apply intelligently the law
and procedure prescribed to cases coming before him. His qualities of leader-
ship, his behavioural pattern towards the subordinates superiors and general
public are also points of interest which have to be noted. The report should
also comment generally about the manner in which the officer has discharged
his various duties for the period under report and give and estimate of person-
ality, character and ability. The confidential reports should set out distinctly
and tersely sufficient particulars and it is essential that they should be clear to
show special merits or defects so that the High Court may form a definite and
correct judgement on the merit of the officer. In case of a very bad report, the
infavourable traits should be briefly illustrated. The district Judges should
form a clear and reasoned estimate of the merits and de-merits of the officers
working under them and express their views clearly and fully. Vague and
inconclusive remarks and use of vague general remarks like ‘Satisfactory’,
‘Good’, ‘Bad’ or like are not very helpful and devoid the object with which such
report is prescribed. When it is said that the officer is good, it may be taken to
mean that the reporting officer has really no criticism to offer and the officers
performance has given satisfaction. Similarly, in reporting unfavourably of an
officer, the use of such expression-as ‘Bad’, ‘Unsatisfactory’ or ‘Useless’ is
distinctly more objectionable. It is essential to note, if possible, wherein the
badness consists. The Confidential reports should be correct assessment of
the officer without any bias, prejudice or favour. Fairness and impartiality in
writing confidential reports would serve the main objective of maintaining
confidential reports so as to enable the High Court to assess the relative
merits of subordinate judicial officers and to create a sense of security amongst
honest and efficient officer and fear among the dishonest and inefficient offic-
ers.

It is also a matter of concern that many officers-in-charge of Malkhana
do not undertake the work of physical verification of case properties. In one or
two districts, it has been noticed that physical verification of properties has not
been made since last many years. This also leads to give occasion for defal-
cation of the valuables. Similarly, the O.1.Cs. Malkhana are not taking much
interest in disposal of case properties, with the result that at many headquar-
ters, there is no suitable accommodation to store the properties. This impor-
tant duty and work should never be neglected. The High Court has been
issuing directions from time to time in this regard and | expect that you will
seek compliance of all such directions.

| would like the District Judges to think about their requirements of Court
buildings, residence, furniture and library and make reasonable demands to
the High Court to take up the matter with the Government. -
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You will also get the advéntage to listen to my senior brothers Hon. S.K.
Dubey, Hon. D.P.S. Chauhan and Hon. Dharamadhikari who have taken the
trouble to spare their time and came here to attend this function.

The system of lok adalat would also be much helpful in reducing the
nendency in the subordinate courts and also in the High Court. | am happy to
form you that we are going to organise one such Lok Adalat in the High
Court at the Main Seat very shortly in the next month: We have issued instruc-
fions from time to time to hold Lok Adalats and to try to dispose of maximum
number of cases through such Lok Adalats. | would also insist that no any
formal function should be organised by holding Lok Adalat. Now this onerous
task has come to our shoulders and we have make this moment very success-
ful.

As you are already aware, N.I.C. has already provided you the comput-
ers, printers, terminals etc. and very shortly, we are going to start computerisa-
tion work in the subordinate courts which will be much helpful in reducing
pendency and facilitating court working system in subordinate courts also. On
this subject, you are going to be benefited by a separate lecture which has
been organised today by N.I.C. '

As | have pointed out earlier, the Supreme Court has taken care of all
the problems and has given many more thing to the subordinate judiciary
which would otherwise not have been possible, and we on our part, complied
with and fulfilled almost all those directions given by the Supreme Court in the
famous All India Judges Case. You are also going to get benefit of the revised
pay scales recommended by the 5th pay Commission and besides this, as per
directions of the Supreme Court, the First National Judicial Pay Commission
is taking care of your pay emoluments and other service conditions. Thus, you
have not to bother much for these things and we, on our part, are already
taking care of all these things. Further, | may also assure you that the High
Court will not be wanting in taking up the cause of improving working condi-
tions of subordinate judiciary. | am well aware of the fact that your working is
adversely affected not only by the inadequacy of the officers but also by indif-
ferent and non-cooperative attitude of the Bar. But, it is the Judge who has to

- conduct court proceedings. It is for him to ensure that the proceedings are
conducted in accordance with law in a dignified manner. The rights and privi-
leges of the judicial officers, members of the Bar and members of the staff are
also subordinate to this end. It is, therefore, necessary that the Judges should
adopt a firm and graceful attitude while presiding over Courts and ensure that
Court proceedings are conducted in a dignified manner.

I hope, that when you go back to the districts, you will go back with
renewed vigour and determination to make the subordinate judiciary an effec-
tive system of justice to the people. | wish you very happy deliberations in the
conference of Judicial Officers. | expect that among various problems which
you are going to discuss, you will also deliberate on certain issues relating to
cause of Justice, as to how, disposal of cases can be increased at the same
time maintaining quality of work and what are the problems causes of delay
and how the same can be avoided.

®
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MAGNANIMOUS REFLECTIONS

SPEECH DELIVERED BY HON’'BLE C.J. SHRI A.K. MATHUR ON
INAUGURATION OF M.P. JUDICIAL OFFICERS CONFERENCE HELD
ON 21-3-1998 AT BHOPAL
Your Excellency the Governor of Madhya Pradesh & U.P.

Hon. Chief Minister,

Hon. Law Minister,

President of the Judicial Officers' Association,
Brother Judges,

Judicial Officers,
Ladies & Gentlemen,

It is the great occasion where the State Judicial Officers are holding a
conference to interact among themselves and explore new avenues for dis-
pensation of justice speedily. In democracy, where rule of law is supreme, its
dispensation has to be through judiciary. Therefore, the role of courts is of
utmost importance. In our Constitution, courts have also been assigned a
great role to play, to work like a watchdog so that the other wings of the
Constitution, i.e. Executive and Legislature, work within the frame-work of the
Constitution. After working of 50 years of our Constitution, it has become
apparent that Indian courts have to play a pivotal role in Indian democracy.

So friends, you are there to play a major role in safeguarding the Indian
democracy and to shoulder this heavy responsibility. In order to discharge this
heavy responsibility, you have to work like a horse and live like hermit. Your
‘ob is of constant toiling and you have every day new agenda before you in
courts connected with varied nature of cases, civil, criminal and misc. cases.
Therefore, a constant vigil is necessary. You must remember that you are all
the time under gaze of public and they watch your every moment inside and
outside the courts. A small deviation on your part will raise eye-brows, be-
cause people of India respect you and they expect that you should live by the
strict norms. People expect that you should be above board and you should
not fall victim to any kind of easy virtues. You have to take proper care to see
that you behave properly inside and outside the courts and act in upright
manner and you should live like a Ceasar's wife above suspicion.

Friends, you are at the grass-root and in the hierarchy of administration
of justice you come first where people come to you for justice. You are the first
portal of justice & if you fail by your omission or commission, people will lose
faith in the Institution. Therefore, it has been my endeavour all through to
strengthen the subordinate judiciary so that the abiding faith of the citizen of
India in the Institution is maintained. This, you must have realised that a number
of judicial officers has to lose their job where their bona-fides were found
lacking. In fact, this institution is surviving because of faith of the people in the
integrity of the Institution. Therefore, people expect maximum standard of
morality form you and | am sure by your conduct inside and outside the court,
y~u will keep this abiding faith of the people. You are aware of judicial maxim
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that “Justice should not only be done but appears to be done.” Therefore.
justice should not only be done but it should also appear that it has been
done. This can only be done by your straight-forward and open approach. |
have no doubt that the judiciary in the State of M.P. has acted in the most
upright manner and | have full faith that this will continue and many more
higher standards shall be achieved by you.

| would like to emphasise that we are dealing with human beings. be it
a rich or a poor. We have no distinction between rich and poor so far as
administration of justice is concerned. But looking to the conditions in the
State of M.P., we have to be more sympathetic towards the poor litigant. They
deserve our sympathy and kind approach towards them. The vastness of the
State and utter poverty in large number of areas cannot be lost sight of, there-
fore, there is reason for us to be more humane to such class of persons. You
know that in the Jurisprudence we have a very popular saying that justice
should be tampered with mercy. The courts should be more sympathetic and
pragmatic in their approach and Indian courts should keep in view the milieu
of our society that we the Indian are emotional people and have always shown
sympathy for weaker sections of the society. Therefore, the Indian courts have
to be more equity oriented rather than doing technical justice. You, while ad-
ministering justice, should administer it with mercy and have a sensitivity
towards this class of persons. Courts after-all exist for people and we owe
duty towards people only and our paramount consideration should always be
for the service of humanity and peoplg of India.

| have come across some of the cases where | found lack of sensitivity
on the part of judicial officers towards poor litigant public and | have not
spared any effort in emphasising where-ever | have gone on Inspection to
districts of this aspect to the judicial officers as well as to the lawyers fraternity.
You must realise that when a poor litigant covering ling distances come to
courts and he is told that his case had been adjourned for a flimsy ground,
imagine the plight of that poor litigant who has to travel a long distance and
the hardship which he has undergone in the hope ¢f getting his case expe-
dited in court. This can only be realised if you put yourself in the position of that
litigant. The courts should have sensitivity and realise that it is easy for them to
postpone the matter but how torturous it'is for the litigant public in terms of
physical, mental and financial hardships. Therefore, endeavour should be
that minimum adjournments should be granted and you must have sympathy
and consideration for poor litigant who is starving for justice. The distances in
the State of M.P. are very long and it becomes very difficult for poor litigant to
negotiate the same and reach the doors of justice. Hence my endeavour here
is to impress upon you that please see that hardship of such persons should
be felt by you and you must be fair to such litigants and come to their rescue
instead of making their life more miserable.

In this connection, | would also like to invite the attention of the State that
a number of times cases are being adjourned on account of non-co-operation
of the prosecution agency and trials hang on for a long. | have received a
number of complaints form all over the districts of M.P. that for non-service of
summonses and for non-production of accused, trials are prolonged and they
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are procastinated for years together. | had a discussion with the concerned
authorities in the State and | have tried to impress upon them the need of co-
operation in the matter of disposal of criminal trials expeditiously as it involves
law and order problem, which is of paramount importance to all of us, be it for
the Administration or for the Judiciary.

The state Exchequer has to spend fairly a large sums of money on
maintenance of law and order, on the investigation agencies. The apprehend-
ing accuse and sending them for trial is not the end of matter. The responsibil-
ity of the investigation agency and prosecution does not end here. In fact, it
begins, but the present day approach is that after the close of the investiga-
tion, the prosecution thinks that their job is over. After spending crores and
crores of rupees on Investigation Agency, if the accused is acquitted by laches
of prosecution then the investment made on investigating agency will go waste.
One wrong acquittal is as bad as wrong conviction. At the same time, it has
‘also a serious fall out on society. A criminal who is acquitted by the court goes
out in the society, thumping his breast that he could manage to get out and
creates terror in the society and problem for the law enforcing agency also.
Such criminal will be like a bus going in the crowded place without brake.
Such kind of criminals will be menace for the society. Therefore, the State
should realise their responsibility and gear up their prosecution agency. To-
day the condition is that nobody is prepared to co-operate with the prosecu-
tion agency and they want to avoid being a witness in the case for the simple
reason that they apprehend that appearing as a witness on behalf of the
prosecution, they would be put to more harassment and inconvenience and
incur unnecessary enmity with the accused.

This lose of faith could be avoided if we generate confidence in public
that trial will be over expeditiously and guilty will be brought to book. For this
state will have to gear up its prosecution agency and sense of accountability
will have to be introduced.

The criminalisation of politics is a live issue but nobody is prepared to
face the realities that why it has come about, Number of high-power commit-
tees at National level has been appointed, measures have been suggested
but all without any result. The key lies with the Investigating Agency when they
bring the case before the court, they should see to it, its logical conclusion and
if it is properly defended, properly assisted, then it is going to have sobering
effect on the society that the courts as well as Prosecution Agency are serious
in bringing such criminals to book, A criminal, once he is acquitted by the
court becomes a nuisance for the society and his nuisance is felt enormously
during the elections & candidates have to take support in order to win elec-
tion. That criminal who has facilitated the election of a candidate from any
political party is bound to demand its price and that is where the criminalisation
of politics beings. This effects the whole system of our administration and it
finds its manifestation in various fields which | need not to dilate and most of
the administrative officers can realise the effect of it. This, | am only stating for
the purpose of quicker disposal of the matters so that the faith in the Investi-
gating Agencies as well as in the Court is maintained for the peace of the
society at large. The criminal administration of justice depends on State. |
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hope the State Government will take this suggestion in its right perspective
and take necessary steps so that people can have faith in courts and in the
administration of justice.

It may not be out of place to mention some of the achievements in dis-
posal of the matters by the High Courts as well as by the subordinate courts. In
the year 1993 institution in this court was 30712 and disposal was 23375. In
the year 1994, institution went up 36023 and disposal was 36171. Again in
the year 1995, it shot up to 40582 and the disposal was 37692. In the year
1996, institution increased and it was 45906 and the disposal was 41596. In
the -year 1997 institution increased to 50268 and the disposal was 45034.
Notwithstanding the disposal going up, simultaneously the institution is on the
higher side and the reason for day to day increase in the institution is faith of
people in the Institution. For the heavy disposal of cases, my brother judges
deserve congratulations for their hard work that we could achieve higher dis-
posal in the last 4 years. | am sure my Brother Judges will continue to strive for
still higher disposal. Likewise, the members of the subordinate judiciary equally
deserve my congratulations and commendation for their extraordinary serv-
ices rendered by them in quicker disposal of cases. A survey of Institution and
disposal would show that there is a marked achievement in disposal cases. In
the year 1993, institution of cases was 5,10,633 and the disposal was 4,66,849.
In the year 1994, institution was 5,27,453 and the disposal was 6,03,772. In
the year 1995, the institution was 8,90,038 and the disposal was 8,48,179. In
the year 1996, institution was 8,26,125 and the disposal was 10,34,651. In the
year 1997, institution was 9,16,441 and the disposal was 8,88,526. These
datas show that the disposal by the subordinate judiciary has also been re-
markable and | am sure that they will continue to strive for higher disposal of
matters. :

We have added two new avenues for disposal of the matters i.e. Pilot
Project and Lok Adalats. In 1994 we took four districts for Pilot Project and the
idea was that no case older than two years should be allowed to remain
pending at the close of the Project. The Pilot Project was introduced in the
districts of Guna, Ratlam, Seoni and Rajnandgaon with a view to make them
litigation free districts. The results in these four districts was very encouraging
and therefore we introduced Pilot Project in another 4 districts namely Bilaspur,
Shahdol, Dhar and Sagar. The result in all the districts has been very good
and we are slowly taking up the other districts also under Pilot Project Scheme
so as to expedite disposal. Like-wise, Lok Adalat movement has also been a
great success. Lok Adalat movement has got sanction of the Parliament and
the Parliament enacted Legal Services Authority Act, 1987. The State has also
framed rules viz. M.P. State Legal Services Authority Rules, 1996. As such,
Lok Adalat movement has come to acquire a statutory status. Under the Lok
Adalat Scheme, a large number of cases have been disposed of. In 1997,
18095 cases were disposed of in Lok Adalat in districts. We also held our first
Lok Adalat of High Court at Indore Bench on 13-10-96 and sufficient number
of cases were disposed of at Indore Bench in Lok Adalat. We propose to have
a High Court Lok Adalat shortly at the main seat at Jabalpur also and we hope
that a large number of cases will be decided in this Lok Adalat also. This
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movement is now slowly and slowly getting momentum and it will be imple-
mented rigorously. - 3

A small resume of the working of the courts in the State of M.P. would
show that the High Court as well as the subordinate courts are striving hard
despite some short-comings, still all the members of the fraternity are working
to the best of their capacity and | am proud of the Institution and | assure that
the judiciary in the State of M.P. will do its best to serve the people of the State
and speed up disposal of matters. | end this speech with a note of thanks to all
concerned, to the State Administration as well as to the Organisers of the
Conference for their nice arrangements and | am sure that the judicial officers
will interact between themselves and find out certain ways and means to
dispose of the cases quickly and come up to the expectation of people of the
State.

Thanking you.
i

‘a%aau%aﬁmqsﬁl

U3 gen @ T fhad «T SHA USIRIG difhd T
e fIaRT B U= FAER H AUAN & | 89 Ddel AN AT S
gfg =g & uFer 78 ug =1y, g IFH UHIRE oRkdl &1 e
Td gahaTd fATeme R SH®! AERIREGA B W (3maRen) f
AT AMRY | WG ufFEmel A IS¢ MY AR, g3 U9 3feral &
Y@ IS JuRS A & WY & IS U4 JaeiRe aaard
AT BT B | 39 yeiRia ey Wit vd gema AR e @
1l & ARV B B | o H o @ 5 Sea Rrféra vd wgg o
A FaEiRe dR W B3 741 a1 = F& 1 ¥ sy FHan
g RS 3N AT | P AT TAfSd 81 P % I8l & AR
Gorsh g3 1 g8 ARGl 8 @ gvard A1 9 T el ATy,
RUT3, JLATA U9 IRIRY WRIRA & <9 @) a¥s e W&
£ | 3uferg 3 § "SUSY { AT IAERYT” drel) HErad aRared &
3R IR B WY faarea va wfoefier et aren 291 g7 &)
PR we Adf § wele B ot | o yE-ufIeRt B daa 9
81, I f[IaRI $1 A F@ER H IAR |

HrEATA STHST
AR~ & YR, 8-3-1998
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ARGt gdieqor : IF2¥T T U B Il

' gouIad ey Arrsredt

3l 5 3 qd & v " rfiefa #Eed 3 99 R d gul
fh o1 313 TUA. @ FAd JRMY! TRe01 B T fFH gPR FUR B
& | HY U WHE g & & JMYR W fIER sifiead by @ 3= gur
% vwra.va. R (BRFANE a3~ dgred RUd) ® 9 aft a8 go1
a6 gree 91 1 Uh.a.ga. RUIE @ @8R a1 del 82 d @1 ued
I8 ®u ¥ A 21 91 Sam? | o SaR  Fahar A1 | #9999
WY & HU A A9 9RO FR o A1 AFH rRied qeed 9 g
ue guT & 98 ganel & fadl omea @fdd & TR W 25 Iusfadl siRka
g3 € l 99 [ay # 25 YT JUR BRAI F1 U Y GG © a1 g
Sl @1 faaver v € 9% 3§ g eweint? § A4 aRvl 6 @t @
o1 5 S=H FE & =R JReRFT o1 39 fava w aReo &
EIH QU9 UFeT & AEgH | AFEE 8 aney |

TF gAY A UF Grorie el 7 25 Susfadi &1 fqavv v ged
# R R & on @ §B 7 US Iusfd @1 fAaR <0 ueE 9 9 | 6.
79.0a. RUIE R A Paa T8 WA 99131 T o7 6 ue 6 -1 THh.UE.ua.
RarE & T=RT a1 FE 87 WA & $F Y Y o €HA & | 1 ged
fi—1 gR1 o) 9 g% o | weet d1—2 ge Wid &1 A9 2 | uey i
~3 gRT 18! o g8 2 | uee f—4 AR F1 FHRH $UA | ug
6 —5 gRT AR | FIHTe o g8 ot | ugel -6 srae) Rure & fors
AR uRaTd) B a1 IR g8 N, q9i T B | ge ©—7 e AT
BT J HIIP B B | b VA T IR TS SR Pl g8+ H ARG
B g W 9y 7 | urem | e o # T ' 9 S9e Ao |6
2 78 wRfT qa B & R dey 7 Riaa axe IR | 99 fava w®
qATHS TGN o1 81! & | T8t F8 ft &7 5 Arg a1t @ b Ry
TIETT &g S TRATae! AR Bl 9T 8 IHST I5a ¥ U A SHe fA%g
T aRRfT @ wau 5 o wied A o ® $ vy A4 39 Wi
S B B | ST WA A TS g% G AIge 4 o) Wi B IR
 gETge UR & S B ] ST e B ardd I8 © P sifware
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aTfert & g gRler UfauRierer 7 1TE 8% $WR Ieeiiga uRRefadl o
Jq1eT | o g 3 8, S9H oE g5 IRRIfl & 3R 4 U9 GOR &R
- &1 2 orfig AR @Y 3R |/ ufiRen H uga HiRas wied (Tieror gferaieror)
Td Ol WIEY B MR W T B A1 2 | $9 I B 3 ¥ RO IR
o B | U1 T YA W AT §R1 JOTHS R A B H9d
2|

IR qRNeTo] P G Igaed T8 & b IR B 39 97 B fAaww
e o 6 Swa favg T 991 a2 Yahre W SR § d2] IHH!
T8 T TILIHRV] ST AR & G I [hd—Tbe IIRIYT A AT UfARET B
2| 39 UPR § IR § ATy TR §R1 TR0 YT Bl ¢ |
IHD! U8 $TOT 8 I U%H F1 I8 SR < T7 7 2 AT IR D A1 TEIBRY]
T I HF YR IR o | IR IR 71 © A1 SR ford | IR B 91y
TEETHRY] 1 B A1 TR0 fordd | /19 97R07 3l & ) 991 fored | I
&1 1 FrEdT @ 99 WU ¥ o | AfFA vl & SRl @ w©IF & Re
T BIS | BRU B IR & GV § FII Ad1 g Piegd @Rl &
YR | A Ue TE gU I 8, O g9 B 991 ge Wid W) T A2
U U § J qd wfeud 8 M1 fF IR TR WR AT o1 | SHH! Sk
Ife R 7' < & gar 9€1 | a1 od &1 oF B W 6 ey e
ot & forae # =8 #1999 fb ARG AP R, HeARYS R @ T
o1 I FHY HTF AGH TEI § Teid qradadl I8 © b S99 39 fAvg §
TBT el 71 | S Ia W B &1 WE H fIvad ST 8N | UL UeH
BT o6 A g1 Wa W T I F®1° O 9 8 afe gH gl d
WY A @ fba g9 T A? T & U H B3 U Gl T8 B
IR | TP U U SR B AR A JLAGeA! DI (TR AT AT | aR<d
R qRleor Faeh ufhan B1E MuenRadr T8 & & €8 U ued o
& g1 <1 G o &, T AT FTeH e a1 g i ford & | e
& IY 37 T8 AT T DI Tl <d | I IHSP! TE AR & fF 9N
T qar 9 6 S9e g yaro § @1 g gfeneR 8 W@ 8, W
g1 78 & aifes 98 SHGT TR § 0P | T8 9 YHSH A | FHH
q 31 S afe deuet w1 5 EH amu B g = ARl & R
¥ wereRv Rwgs @9 Ste o 18 8 T4 ATER) gR1erv 8 geEe
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dOR T 79 e ameTy F B a8 a1 Bnft 6 @t 9o & 9arg
4 AT &9 SHDT T & T | WRIBRY & WS Y4 Had Feedyvl a1
T8 2 % 39 Sifa & |9y § g9 9 1 ¥ 98 WK ©U ¥ a1 9D |

3 it Fer! & a1 89 3T fem g aral 1 W @ IR—IR TR
3 ¥Ed 5 anafdear & 2 afe A w9 98 ® o uRife yawoit
% ) IR wheror &Y TAR R 9 arel yeET § S &7 @ = |
BAR g 3R & 414 3R Hael I8 ¢ fob RIS TebR01 3 R & g
g 81 %81 & a1 A wevvr 4 g9R Sita 81 j8) © | afeb J=iRe Aes
@ <1 & Refodl 3§ v &1 8| 3/ Sad S/ 39 W& A 81 & 5 W
S WY U B & | Rareft aeevEe 3. we 1973 (2) g.#). B. 793
Y faftre vl 4 39 Hay § ATay & bR B Seord AT 8 | gHR
¥ &g el TOfd B € AfdT 7 srawms A R 5 ude Wil @ g™
fFy T FoFl B IR W TS IR ¥ BT 9 | AR T BF o @
% ga W 10 IR T 997 | 99 G <41 9l $Ed & S aHaa 31
AT A ART | 3961 31 I8 eI [ g9 Tid |iell &1 T for@as uds
IR I8 ueA for o if¥airht well s5is o &1 Fe & & g It
31 Iusfd NG B N, JB N Fe 87 39 Wy 7 AW A fIog
Y U.3TY.37R. 1967 Walea A T8 752 B IR & ATPE B

THd & S99 Hal & fh : Under Section 342 (Old) and 313 (new) Cr. P.C.
questions are put to accused to enable him to explain any circumstances
apperaring in evidence against him. Under that section, each separate piece
of evidence in support of circumstance need not be put to him and he need

not to be questioned in respect of it.

Teh 91d AEEyUl ® forTet wRn v S wned | 3t sifige @ fave
B1E 91 Tl 9 ISHW T vy 0¥ S AR gderr & yeR w1 g
T R A N g @ a o g @ faeg vt § Swam § w6 forn
S |1 & | U1 §RGTT AT ST v W99 .31 3TR. 1979 G B
1566 # AT A1 B | U I TG TSR, 1976 Pl U 2140
4 ®El T ¢ P ARAE q2a S IR @ favg yhe g¢ 9 Ud 99
HEY H U¥ JOPY TRV 78] forn T o1 ot TR FR B Ffe A
78 oft | J2M Ss. 342 537 (old Cr. P.C.) = 313, 464- 465(newCrPC)Duty :
of the court was explained in this manner :-

If material circumstances appearing against accused not put up to him.
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Serious irregularity is caused serious irregularity. If material witnesses not
produced prejudice is caused to the accused. Trial held to be vitiated. Cr.
App. No. 72 of 1970 Dt/ 15-21971 (Delhi), was reversed.

T2 91 377 & 6 & FHR 999 g+ 4 U e 81 Il & S JRaH
TP B A 81 A1 AMYa B oY gang HIRG H Ard A 81 dl IS
AT 39 feH A W a7 P Tl & | oAfdbd 591 T8 3 TE
2 5 & o P B B T T @ R Ao ] d1 aryEe fAwg
RS U.371.311%.1975 Gt @ic 182 4 @&l I & &

Where the appellant accused was fully aware of the nature of the
allegations made against him and in addition ot giving a detailed explanation,
he had also filed an elaborate written statement and had not raised any
objection either in trial court or appellate court as to non compliance of
Section 342 (old). Criminal P.C. held that though the general form of question
put to accused does not strictly comply with Section 342 he has not suffered
any injustice and his conviction is not vitialted.

g9 YR SR A W T8 A1a 81 b O fafdre aRRerfet off
5 SR warea <ArATer A AR =Ty 3 d AR B qaiEgad
B T AT | U A F9 & B Hd AE1 I8 a1 gAY B9 3MUa forg
Aff¥aaar &1 g g #=ifs 39 Fdy 7 FAofg o &1 afer aRs
T B B YRS 1T B A8 |

U e g8 IURT & Wahal & b &RT 311 4T URT 391 &S Ufhan
<ifed @ siqvia ofiRad Wea fafiag a9 & uvaT aa SR wheror
g foftag fan S & | a)1 311 & oiaia sfaRed e Rt werd
(TrleroT) T BI & A9 U9 YR 391 & Iiaid rdiel =rarerd gi)1 fofieg
H1E G ARG YT T AAAS B 39 SAD faog T 18 37T
g 9 srRo S5 aRRafal &1 wedieRvr 9 JE1 Iavds ® | O™
geerdl § qd A= o 8 oifds axgRufd 781 & 6 st alieror
IATTF B | URT 391 (4) H W va] § yrau= ® 6 uwy 391 & aria
[leg UTS 23 (U1R1 272 | 299) B Iicid Sird @ ©U A & B | 3 WIS
YA A U9 9 S IRMAS =rarery (Srae) § 3 ure @ eid
fofteg ovar 8| R oo +ft 530 ure @ uRT 281 B 3iqia Reere
féban S ) eIt & | 39 WaY A B I 9d1Y o Gahd € | 94 Ao
T it fAvg Y199 T.3TE.31R. 1961 (A.4.) 10 A8 &1 9evvr U.31713.
3R. 1954 Y. P1. 692, TENTA fAwg THRY BT THUT U.3774.37X 1926
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GITEIR 683, TITHA BT UFVUI U.3TT.30R. 1933 FHordhal 347 &l favara
BT PV UL, 1954 NRAT 65 (66) 1 & LA I W a7 &
YT FHHATEl W ¢RI HIIATel &1 8 JaiRd 37 B, 9da ufsha 8, R
gfthan 8| 319 Gfera # @1 S Hoal & b JRm wderor g9 94 de 8
o =1fRe o4 e gfoRen H Aie o ' srar faRea wew fasfl
WS WR 13 B a1 AR fawg aRRefa s A g udia gl 2 |
T gy fh IR @1 FAars &1 g Ay fam Sue e ey
TE el & |Ed | 39 TR A I8 NI g 9@ arg R

Rameshwar Dayal Vs. State, A.LR. 1978 SC 1958 (Section 540 old
section 311 New)

The right to adduce evidence in rebatal is one of the inevitabel steps in
the defence of a case by the accused and the refusal of the same amounts
not only to an infracation of the provisions of the Cr. P.C. but also to the
principles of natural justice and offends the famous maxim ‘Audi Alterum
Paten’. :

TRY R U § Ue 8 (ARG FrH | @ forg ok HeER @
forg uferyfa) wa sream 9 (ach, FaE iR AT & WU & forg
ameer) & fog oR1 313 T UH. B UTaHT™ AT TE B § | O UL 3. .
1959 Forhedl 454 (W9 TR fAeg A1%) U.ST4.37R. 1958 Herdedl
140 (F1fd® T fAwg T=Tare) safed fawg TRRR, U.3774.37%. 1933
e 49 Yol wE) fawg ¥ 1978 #i.ua.sm. |

Td ¥ I8 Y81 91l I81 & b AR faarer R $1 g qHe
S & gearq afe R 9% § ) SRy WeR &Rl © al 9 HRAl
TRY | 39 HaY § HRTAS e ¥ SR fQa o ¥aal 8 (@@ “Sifd
T W3 W4 fAHaR 1997 U 40°) &l Fg gar 2 fb v uRRerfd
H 3 IR RIG) & e TF D YR A Td g8 JF: JRIY WIDHR Bl
TEAT & A1 SH WS TR A R gRAe07 HR o1 1Y dUT SuAE FEK
A Ud AfE & g1 ORI ARG WHRIfAT & Jded 93 & IR
| g wev R o TRy e Sud! WiRod [uRvIgE
TG IHTS W 3N S | 36 PR IR GAe701 fobdl ot & R b
T B | T GAY H W Y & |

FB MyaReany Rt oo § el @ SHH1 grer W 8 ARy |
AR BT AT THETOT IYY YR &I Bl B 7: RIUT Bl IO WR HAA
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IR B T BEAl g | IWYId B Tg W gaqm I 3N9eIS ® a8

T & IR A &1 3g WaF © | SUDI 591 § 5 Sua fAeg yawor #
- MY Gl BT 98 WPV § 3] 7 < | IS JIHgad H1 gUH T
BT | o ARERY T & IHHT TETO FRA | TP I8 R N
BRI Ta rfigad & gwaer A1 IS e o off Rerfdy 2 sifta g |
Td gETOT 93 3ifdd A SR 3 IR werd &1 gut va wEY faawor sifdd
213 gt 281 (5) (@ 9.9.) @Rd Wl & forw ey 281, 313 Ud 314 .
9. 9. & grag ff 78 ueiRia {6y & 38 § R 39 dey § Ay uftean
T A gfaen Bl | Ay JRIfe e vd & w161 9 168
TP & gyl B @ PG U FiY e of Forad I8 vy gul § AR
81 SQ | TRV 2 6 RN gRT U ol $YF AR 98 SUE. B
ORT 314 & AT B IJMAAT RT 243(1) AT URT 247 TT URT 254 32
gRT 233(2) B A 9 ARIYT UXIET0T BT XRATH T8l of Febd | 37d: f=mor
TSI & &R W R dae 78 €1 =1y b AR gleror &q gemaeh
TR PR U I8 T € 8 | 98 91 A R 5 aft Suerer o) wd diRkae
e F B T I B g o @ T R @ B v o &
Hﬁlmﬁa&aﬁﬁmaﬁéa&zm%ﬁwmmsﬁmw
S & 9 YUH—9UE B a1 ST g AR 8 | Ry F R @1
ST WY B A | 9 el ) SR B Al ARy S e
#! gfic & 79 ga & g IR &1 fhel Ao & wey # waee sy
& | FRPTY fA%g THIRY U.3714.3R. 1934 M} Frefver 9or 130 gee=g

gl

U 91 9gd WE BY F TF o1 & & 738F IR & forg ve e
TeeA B @ YD YA P JUS—YAS wY W YT YB O 8 g T
T eAaet qoi FHRA1 8 | HEel 994 & fb S gerael dur el a8 |l
% forg ¥amM wu 9 o] Bl ot e @ fory B ueR @Y yeerafert
IR FXA B AraTaFHar T 8n |

A DY g IRT S # W ARG B (Tern) B 2 | Afb et
IR 1 SURT & Ge & TE 2 TE W AR B BV AT T&
& | oifh T8 figrd ar< grad | 1 graes o forg A oy & | arerfe
I BAA £ | IRE T 2 T BT TE 8 | U UDRYT Fgelred TRIHY
(T.3MM7.311%. 1989 §.%). 2163 : 1989 Hl.3R.Uel. &. 296) H1 IR—IR
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we < B A AT T ¥a @ b ave woeon # o T ue & o wwd
2| A @ faR & W& 9 76 | 5o g | 9 e fr wdte
AT A TE G ARW & 7 H9oN B HRY ) o {5 IH IR B
FHUF (TR0 S HeY H PIE I 8] o1 8 U1 F11 forar g qen g8
f Bt e 5 MRS TRET 7 B B A2 BT - B IR W T
9fasg § AN T8 <M | o AR B (e & 5 R US
ge a8 Wl Y81 Sirdl ® 6 Igard garax & gavor o Rerfy 72 ameh
2 U9 fgaa 9o I W B 1 AR | o H et o Rerfy
H oA € 9 gaRY IR B &1 & o fha RE 9@y difva W@
HHAl 2| 39 |y H§ D3 G a1 78 Hen § v e Sy ar
e FR &1 AP TSR a5 |9 | Afs afds w9 9 a1 far
e <1 wad 8 | 99 167(2) WS (W) IU.9. # F&1 T ® fF Big
SRR 39 gRT & 7 el arfien § ARy @@ a& witrga =& s
e T AMGgad IHDh FHE TR el (AT ST B | AT ARG BN
SuRYTY sifard 8 afd= &9 Ao & afien § PRy & aifdgpa ava
g IR fRra SRER 3 yega T8 BI1 B A IRudTd § URqd e
gar] v R/ B B eRu We ® 6 ufhw geht fafd
Ry FAHa B =g 721, FE GIE FRA o] B | T9 Y § U R
sftafa qeorel favg fdwg Ffcd R 1993 H.Iyr.va.a. 957 102
"SI @S-ql, WM, T 1996 <E | SUH HE T B fF -

The law is not unreasonable and it does not expect an impossible thing
to be performed, therfore, the Magistrate ought to have passed an order

continuing accused in judicial custody. TefAwT f3. ¥ U.3TF.31%. 1997

g.®l. 1323 H &% 741 ® & Legitimacy is not to be confused with propriety
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el & <A fFa 51 gadr 2|

COMPANION

Read and reread books while rereading one will learn how much
. one missed last time.

Literature is my Utopia. Here | am not disfranchised. No bar-
rier of the senses shuts me out from the sweet, gracious discourse
of my book friends. They talk to me without embrassment or awk-
wardness.

HELEN (ADAMS) KELLER

My books are friends that never fail me.
: THOMAS CARLYLE
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TIT-BITS
1. SECTION 5(2) PREVENTION OF CORRUPTION ACT 1947
AND APPRECIATION OF EVIDENCE (1998) 1 SCC 557

STATE OF U.P. VS. ZAKAULLAH

The respondent was working as Revenue Inspector (Wasil Baki Nawis)
in a sub-tehsil in Nainital District. The nub of the case against him is that he
received Rs. 400 as bribe from PW 5 Satpal Singh for doing an official act and
he was caught red-handed with the bribe amount by the anti-corruption offi-
cials. After obtaining sanction from the Government the respondent was
challaned. In his defence, he disputed the entire incident and contended that
it was a concocted case against him

In the instant case the complainant's evidence was jettisoned on the
mere ground that since he had a groused against the delinquent public serv-
ant he might falsely have implicated the latter. Such a premise is fraught with
the consequence that no bribe-giver can get away from such a stigma in any
graft case. No doubt the complainant would have been aggrieved by the
conduct of the accused. The very fact that he lodged a complaint with the Anti-
Corruption Bureau is reflective of his grievance. Such a handicap in his evi-
dence may require the Court to scrutinise it with greater care, but it does not
call for outright rejection of his evidence at the threshold. A pedantic approach
rejecting the evidence of a complaint simply on the premise that he was ag-
grieved against the bribe-taker, would only help corrupt officials getting insu-
lated from legal consequences.

The necessity for “independent witness” in cases involving police raid
of police search is incorporated in the statute not for the purpose of helping
the indicated person to by pass the evidence of those panch witnesses who
have had some acquaintance with the police or officers conducting the search
at some time or the other. Acquaintance with the police by itself would not
destroy a man's independent outlook. In a society where police involvement is
a regular phenomenon many people would get acquainted with the police.
- But as long as they are not dependent on the police for their living or liberty or
for any other matter, it cannot be said that they are not independent persons.
If the police in order to carry out official duties, have sought the help of any
other person he would not forfeit his independent character by giving help to
police action. The requirement to have independent witness to corroborate
the evidence of the police is to be viewed from a realistic angle. Every citizen
of India must be presumed to be an independent person until it is proved that
he was a dependant of the police or other officials for any purpose whatso-
ever.

The DSP who arranged the trap had no interest against the respondent.
But the verve shown by him to bring his trap to a success is no ground to think
that he had any animosity against the delinquent officer. The evidence of such
a witness can be acted on even without the help of any corroboration.
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The police officer made arrangements to smear phenolphthalein pow-
der on the currency notes in order to satisfy himself that the public servant had
in fact received the bribe and not that currency notes were just thrust into the
pocket of an unwilling office. Such a test is conducted for his conscientious
satisfaction that he was proceeding against a real bribe-taker and that an
officer with integrity is not harassed unriecessarily.

The reasoning of the High Court that reliability of the trap was impaired
as the solution collected in the phial was not sent to the Chemical Examiner is
too puerile for acceptance. The said solution is always used not because
there is any such direction by the statutory provision, but for the satisfaction of
the officials that the suspected public servant would have really handled the
bribe money.

APPRECIATION OF EVIDENCE : The High Court had reversed the con-
viction on the ground that nobody overheard the demand made by the ac-
cused for bribe of that amount was found in the left pocket of the accused.
Supreme Court heald that the act of the High Court is not justified.

2. N.D.P.S. SECTION 54 : PRESUMPTION
1998 (1) JLJ 142
CHARANLAL VS. STATE OF M.P.

In Section 54 of the Act although the words ‘may presume’ have been
used but there is clear indication that drawing of the presumption is manda-
tory. The use of the words ‘until and unless contrary is proved’ is equivalent to
use of word ‘disproved’, as used in the definition of ‘shall presume’ or ‘may
presume’ in the Evidence Act. However, this section is akin to definition of
‘shall presume’ in the Evidence Act as there is no indication whatsoever re-
garding any discretion with the Court not to draw presumption.

3. SECTION 376 I.P.C. : UNCORROBORATED STATEMENT OF
PROSECUTRIX 1998 (1) JLJ 138
BAPULAL VS. STATE

Statement of prosecutrix need not be corroborated by any independent
witness. Conviction can be based on her sole testimony if found reliable. Riji
Bhai Vs. State, A.I.R. 1983 SC 753 and Harpal Singh Vs. State A.l.R. 1981
SC 361 followed.

®
4. MOTOR VEHICLE ACT : COMPENSATION DEPENDENCY
1998 (1) MPLJ 175
M.P.S.R.T.C. VS. SOHAN LAL
The deceased sustained serious injuries and died. Plea that asparents
of the deceased were maintaining themselves out of their own earnings and

therefore not entitled to compensation, not tenable as parents are legal repre-
sentatives of the deceased within the meaning of Section 166 of Motor Vehicle
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Act, 1988 and are subsequently included as dependents in Section 1A of
Fatal Accident Act, 1855. Therefore the parents are entitled to compensation.

5. PLEA OF PRIVATE DEFENCE : SECTIONS 97 & 100 L.P.C.
(1998) 1 SCC 526
KASAM ABDULLA AFIZ VS. STATE OF MAHARASHTRA

Plea of exercise of right of private defence even if in special set up by
accused would be available to him if material on record justify such a plea but
where the accused examine himself as a defence witness but did not alter a
word about his apprehension of a grevious hurt being caused to him, plea of
private defence cannot be sustained.

CRIMINAL TRIAL : Failure to explain injuries on the person of injured.
When not fatal to the prosecution case.-Non expianation of minor injuries
which could not be noticed by the prosecution witnesses are not fatal.

6. SECTION 4 PROBATION OF OFFENDERS ACT AND SECTIONS
360 & 361 CR.P.C. (1998) 1SCC 550
NELGIRIS BAR ASSOCIATION VS. T.K. MAHALINGAM

The accused respondent was inposturing as an Advocate and his cre-
dentials were bogus. A complaint was lodged with the police who after inves-
tigation charge-sheeted the accused for the offences under Section 419 and
420 |.P.C. He pleaded guilty and prayed for mercy. The trial court released him
under Section 4 of the Probation of Offenders Act. The High Court declined to
interfere but made an endeavour to console the Bar by directing the delin-
quent person to donate a sum of Rs. 15,000/- to the association for buying
books to their library. The High Court heard, the appeal filed by Nilgiris Bar
Association.

Accused managing to get enter into legal profession by representing
that he was a qualified legal practitioner having enrolled himself with State
bar council. Accused practised law for a period of 8 years and was also Sec-
retary of the Bar Association.

Before the relief envisaged in Section 4(1) of the Probation of Offenders
Act is granted court must take into account the circumstances of the case,
among which “the nature of the offence and the character of the offender”
must have overriding considerations. After bestowing judicial consideration
on those facts, the court must form an opinion as to whether it would be appro-
priate in that case to release the particular accused therein as envisaged in
the sub-section. The benefits mentioned in Sections 3 and 4 are subject to the
limitations laid down in those provisions and the word ‘may’ in Section 4 of the
Act is not to be understood as ‘must’.

When considering the nature of the offence the court must have a real-
istic view of the gravity of the offence, the impact which the offence could have
had on the victims and whether considerations of deterrence can be over-
looked etc. No fixed yardstick can be laid down to measure the nature of the
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offence for affording or denying the reliefs envisaged in Section 4 of the Act.
However, as the court is enjoined to take into consideration the character of
the offender it is well to remember that character is not the abstract opinion in

. which the offender is held by others. The word “character” is not defined in the
Act. Hence it must be given the ordinary meaning.

The Supreme Court dealt with the accused deterrently and held that the
Courts below were not justified in giving him benefit of Section 4. The fact that
the accused expressed repentence over his conduct or that he obtained a law
degree and got himself enrolled as an Advocate is of no consequence. Ac-
cused was awarded 6 months rigorous imprisonment under each count i.e.
419 and 420 |.P.C. and fine of Rs. 5,000/- each (total Rupees ten thousand)
was ordered to be added to the fund of Legal Service Board.

7. CRIMINAL APPEAL AND REVISION : DISTINCTION BETWEEN
SECTION 386 & 401 CR.P.C. (1998) 1 SCC 689
ASSOCIATED CEMENT CO. LTD. VS. KESHVANAND

Appellate jurisdiction is coextensive with original court's jurisdiction as
for appraisal and appreciation of evidence and reaching findings.on facts and
the appellate court is free to reach its own conclusion on evidence untram-
melled by any finding entered by the trial court. Revisional powers on the
other hand belong to supervisory jurisdiction of a superior court. While exer-
cising revisional powers the court has to confine itself to the legality and
propriety of the findings and also whether the subordinate court has kept itself
within the bounds of its jurisdiction including the question whether the court
has failed to exercise the jurisdiction vested in it. Though the difference be-
tween the two jurisdictions is subtle, it is quite real and has now become well
recognised in legal provinces.

When a trial court had acquitted an accused due to non-appearance of
the complainant the appellant court has the same powers as the trial court to
reach a fresh decision as to whether in a particular situation the Magistrate
should have acquitted the accused. What the trial court did not then ascertain
and consider could, perhaps, be known to the appellate court and a decision
different from the trial court can be taken by the appellate court, whether the
order of acquittal should have been passed in the particular situation.

8. PRIVATE COMPLAINT, DISMISSAL OF : PROPRIETY
SECTION 247 AND 259 CR.P.C. (1998) 1 SCC 687
ASSOCIATED CEMENT CO. LTD. VS. KESHAVANAND

Non-appearance of complainant. Magistrate not justified in acquitting
the accused unless presence of complainant on that date found necessary.
Discretion to acquit the accused or proceed with the trial must be exercised
judicially and fairly. In the present case the Magistrate was not justified in
acquitting the accused particularly when the complainant and other witnesses
had already been examined.
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COMPLAINT BY A COMPANY : PERSONAL ATTENDANCE BY WHOM :

If there is a complaint by a company the complaint would be the person
who represents such company in the Court. Different persons may represent
such company at different times Only Magistrate's permission is necessary.
Magistrate cannot insists that the person whose statement was taken on oath
at first instance alone can represent the company.

9. CHILD WITNESS, APPRECIATION OF EVIDENCE
SECTION 118 EVIDENCE ACT 1998 (1) MPLJ 228
RAMCHANDRA VS. STATE

It is settled that whil\‘e assessing the evidence of child witnesses care
and caution have to be exercised because there is likelihood of their being
tutored by others and under these circumstances, such witnesses can be
relied upon provided the same is corroborated by other reliable evidence on
material particulars.

10. PRESUMPTION ABOUT CONTINUITY OF MARRIAGE
HINDU MARRIAGE ACT SECTION 5 (1) AND EVIDENCE ACT SEC-
TION 50 AND SEC. 114, 111 (D) 1998 (1) MPLJ 254
SAVITRI VS. MANORAMA BAI

There is a presumption about continuity of marriage. Once legal valid
marriage admitted to have taken place the burden is on the party contending
that there has been dissolution of the marriage.

11. SECTIONS 13(6), 17(4) AND 2(1)
M.P. ACCOMMODATION CONTROL ACT 1998 (1) MPLJ 249
MOHAMMAD NASIR VS. SMT. RABIYABAI

Applicant claiming himself to be the tenant of the plaintiff landlord there-
fore, the applicant could be directed to deposit rent in suit for eviction by
‘andlord against tenant as word “tenant” is defined under Section 2 (1) to
include a* * nerson occupying accommodation as a sub-tenant and applicant
has himseli claimed to be tenant. Therefore striking of defence on failure to
comply with the provisions is legal and proper.

&
12. CONTINUANCE IN SERVICE BEYOND THE DATE OF SUPERAN-

NUATION : ENTITLEMENT OF PAY (1997) 9 SCC 239
RADHA KISHUN VS. UNION OF INDIA

The petitioner was to retire on 31-05-1991 but continued in service till
31-05-1994. He claimed retirement gratuity, leave encashment, commutation
of pension amount etc. etc. The Supreme Court held as under :

We are aghast to notice the boldness with which it is claimed that he is
entitled to all the benefits with effect from the above said date when admittedly
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he was to retire on 31-5-1991. It would be an obvious case of absolute irre-
sponsibility on the part of the officer concerned in the establishment in the
section concerned for not taking any action to have the petitioner retired from
service on his attaining superannuation. It is true that the petitioner worked
during that period, but when he is not to continue to be in service as per law,
he has no right to claim the salary etc. It is not the case that he was re-
employed in the public interest, after attaining superannuation. Under these
circumstances, we do not find any illegality in the action taken by the authori-
ties in refusing to grant the benefits.

It is then contended that the petitioner would have conveniently secured
gainful employment elsewhere and having worked, he cannot be denied of
the legitimate salary to which he is entitled. Though the argument is alluring,
we cannot accept the contention and given legitimacy to the illegal action
taken by the authorities. If the contention is given acceptance, it would be field
day for manipulation with impunity and one would get away on the plea of
enquiry and misplaced sympathy. It cannot and should not be given counte-
nance.

13. 0.6 R. 17 READ WITH SECTION 34 S.R. ACT
(1997) 11 SCC 457
VEERENDRA KUMAR VS. KUSUM BHUWANIA

In a case in which the plaintiff could have sought the relief of specific
performance filed a suit only for declaration and injunction. The plaintiff sought
amendment in the pleadings and wanted a conversion of a suit into a suit for
specific performance. When a claim for specific performance had already
become barred by limitation. Therefore, such amendment cannot be allowed.

14. ART. 141 CONSTITUTION BINDING EFFECT OF SUPREME
COURT JUDGMENTS (PRECEDENTS) (1997) 11 SCC 641
GOVERNMENT OF INDIA VS. WORKMEN OF STATE TRADING
CORPORATION :

When there is a non-speaking order by the Supreme Court neither facts
nor reasons were stated in an earlier order of the Supreme Court such and
order was not a binding precedent and therefore the High Court was not
justified in basing its decision on such order.

15. ART. 141 CONSTITUTION : BINDING EFFECT OF SUPREME
COURT JUDGMENTS (PRECEDENTS)
(1997) 11 SCC 488
DELHI ADMINISTRATION VS. NANDLAL PANT

Supreme Court's decision not to be treated as a precedent when the
Supreme Court while granting relief in the facts and circumstances of the case
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itself cautioning that directions issued by it not to be treated as a precedent in
any other case.

16. HINDU MARRIAGE ACT SECTION 24 READ WITH SECTION 125
CR.P.C. ADJUSTMENT OF AMOUNT, INTERIM ALIMONI
(1997) 11 SCC 286
SUDEEP VS. RADHA

Interim alimony granted under Section 24 of Hindu Marriage Act is ad-
justable against the amount awarded against the Section 125 Cr.P.C.

17. SECTION 32 EVIDENCE ACT : DYING DECLARATION
(1997) 11 SCC 50
PRATAPANENI RAVI KUMAR VS. STATE OF A.P.

Two dying declarations. First before the 10 and second before the
Munsif-Magistrate. First dying declaration specifically naming 8 persons and
further mentioning that there were 5 or 6 other persons. Second dying decla-
ration recorded after half an hour specifically namlng 13 persons who had
beaten the deceased. Specific role played by each accused mentioned in the
dying declaration. Fact that soon after the assault the deceased became un-
conscious and the 10 recorded his statement soon after he regained con-
sciousness in the hospital rules our possibility of tutoring. Moreover, there is
nothing on record to show that in between recording of the two dying declara-
tions anyone was allowed to go near the deceased. In the circumstances of
the case, further details given by the deceased in his second dying declara-
tion cannot be treated as an improvement.

°
18. SECTION 114, Iil, (G) EVIDENCE ACT; NON EXAMINATION OF
MATERIAL WITNESS (1997) 11 SCC 546
SAUDAGAR SINGH VS. STATE OF HARYANA

Naurang Singh who claimed to have sustained injuries in the accident
and lodged the FIR with the police at the hospital where he was admitted for
treatment and as such was the most important witness for the prosecution was
not examined. The prosecution offered explanation that he was gained over
by the accused is borne out by record, in that, his son, Nihar Singh (PW 14),
who also claimed to have seen the incident when examined under Section
161 Cr.P.C. turned hostile. Besides, on being cross-examined by the Public
Prosecutor, Nihar Singh stated that the complainant party was suspecting that
his father had joined hands with the accused. Held that in the circumstances
no adverse presumption against the prosecution can be drawn,

19. SECTION 12 PROBATION OF OFFENDERS ACT DEPARTMEN-
TAL ENQUIRY (1997) 11 SCC 571
ADDL. D.I.G. VS. P.R.K. MOHAN
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Section 12 of the Probation of Offenders Act. 1958 protects only form
other laws providing for disqualification on account of conviction and not form
departmental punishment. Therefore, where the sentence of imprisonment
was substituted by an order under Section 12 the authorities could, after con-
sidering the effect of such modification, pass an order of departmental punish-
ment.

20. SECTION 304-B, 302, 498-A
(1997) 11 SCC 27
STATE OF MAHARASHTRA VS. ASHOK CHOTELAL

PENAL CODE, 1860-SS. 304-B, 302 : Dowry death. Death of house-
wife by burning. Suicide or homicide. Appreciation of evidence. Deceased
seen by the witnesses rushing into the drawing room in burning condition.
Factum of accused killing his wife in the presence of outsiders particularly
when he was aware that his mother-in-law was to come at about that time
doubted. Can of kerosene found in the drawing room suggesting that the
accused followed with the said can and poured kerosene over the deceased
in the drawing room and placed it there. But in the circumstances of the case
planting of the said can cannot be ruled out. Conduct of the accused that
instead of securing medical help for the deceased he got himself admitted in
the hospital and his failure to explain some of the incriminating circumstances
in his statement under S. 313 Cr.P.C. create a strong suspicion but that cannot
lead to only conclusion that the accused caused her death. Reasons given by
the High Court for not relying upon two dying declarations not improper. In the
circumstances of the case finding of the High Court that the prosecution failed
to establish beyond reasonable doubt that the accused caused death of his
wife does not call for any interference.

SECTION 498-A : Ingredients. Suicide by married woman. Prosecution
must establish that the accused committed acts of harassment or cruelty as
contemplated by the section and such harassment or cruelty was reason for
the suicide. No specific charge framed against the accused. Evidence of har-
assment or cruelty not sufficient for holding that the deceased was driven to
commit suicide because of harassment or cruel treatment by the accused.
Order of acquittal passed by the High Court upheld. Evidence Act, 1872, S.
113-A.

21. SECTION 304-B AND 498 A, I.P.C.
(1997) 11 SCC 552
PYARE LAL VS. STATE OF HARYANA

Conviction under Ss. 304-B and 498-A. Legality. Dowry death. Death
within the time-limit mentioned in S. 304-B, when not amounts to Dowry death.
Accused-appellant making demands of property and cash which partially met
by his father-in-law. Appellant, however, turning out his wife and one month
old child and consequently the wife staying with her father. Cross-litigation
under S.9 of Hindu Marriage Act and S. 125 Cr.P.C. between the appellant and
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wife. However, compromise effected between the parties and the wife going to
the appellant's house. After a few months two problems arising, viz., the ap-
pellant staring to beat the wife and the appellant's father refusing to accom-
modate the spouses in his own house. The spouses shifting to a rentedhouse.
The wife, due to the harassment and maltreatment meted out to her by the
appellant, asking her father to accommodate her but her father refusing to do
so. Impending delivery of a child in these very circumstances having a further
depressing effect on her. These circumstances leading her to commit suicide
by taking poison. Having been occasioned not by any demand of dowry but by
other factors, the wife's death although within seven years of marriage, held,
not dowry death so as to attract S. 304-B. However, the cruelty otherwise
inflicted upon her, held, a relevant factor to maintain the appellant's conviction
under Section 498-A. Cruelty. Hindu Marriage Act, 1955, S. 13 (i-a). Cruelty.

22. FREE FIGHT
(1997) 11 SCC 567
PUNDALIK MAHADU VS. STATE

Sudden and free fight between two groups. Each of the persons in-
volved there-in would be liable for his individual act and not vicariously.

(Please see ‘Joti Journal’ Vol. |V, Part | February 1998 issue tit-bit no 37
page no. 44).

23. DRIVING LICENCE : WANT OF : LIABILITY OF INSURANCE COMPANY :
MOTOR VEHICLE ACT 1988
M/S. UNITED INDIA INSURANCE COMPANY LTD. VS. DHANALAKSHMI
1998(1) T.A.C. 144 (KANT. H.C.)

Ss. 2,3(1), 10 and 149 liability of insurance company. Driving licence.
Driver not possessing a valid driving licence and violation of terms of insur-
ance policy. Tribunal awarded compensation and fastened the liability of pay-
ing compensation on the insurer. Whether insurer is liable for compensation.
No. Driving licence for driving a heavy passenger motor vehicle cannot be
considered as driving licence for a heavy goods vehicle. Insurer cannot be
made liable where there is clear violation of terms of policy.

24. EMPLOYEE :W.C.ACT : EXTENT OF LIABILITY OF INSURANCE COMPANY
NATIONAL INSURANCE COMPANY LTD.., JABALPUR VS. RAINKI BAI
1998(1) T.A.C. 192 (M.P.HC)

Ss. 143 and 147 and Workmen's Compensation Act, 1923, S.3 Acci-
dent. Liability of insurance company. Deceased an employee on tractor fell
down and died rash and negligent driving proved. Deceased was an em-
ployee of the owner of tractor. Policy of insurance an Act policy. Compensation
has to be fixed as per the provision of Workmen compensation Act.

®
(52)



25. SANCTION FOR PROSECUTION : SPEAKING ORDER :
ARMED FORCES (SPECIAL PROVISIONS) ACT 1958
NAGA PEOPLE'S MOVEMENT OF HUMAN RIGHTS VS. UNION OF INDIA

The protection given under Section 6 cannot be regarded as confer-
ment of an immunity on the persons exercising the powers under the Central
Act. Section 6 only gives protection in the form of previous sanction of the
Central Government before a criminal prosecution or a suit or other civil pro-
ceeding is instituted against such person. Insofar as such protection against
prosecution is concerned, the provision is similar to that contained in Section
197 Cr.P.C. which covers an offence alleged to have been committed by a
public servant “while acting or purporting to act in the discharge of his official
duty.” Section 6 only extends this protection in the matter of institution of a suit
or other legal proceeding.

A discretionary power vested in the Government to grant or withhold
sanction is not necessarily a discretionary power. There is, therefore, no merit
in the challenge to the validity of Section 6. It cannot be said that it virtually
provides immunity to persons exercising the powers conferred under Section
4. But at the same time, since the order of the Central Government refusing or
granting the sanction under Section 6 is subject to judicial review, the Central
Government shall pass an order giving reasons.

26. EXPERTS EVIDENCE : APPRECIATION OF : SECTIONS
45, 47 AND 67 EEVIDENCE ACT (1998) 2 SCC 192
GULZAR ALI VS. STATE OF H.P.

The modes of proof envisaged in Sections 45 and 47 of the Evidence
Act are not exhaustive for proving the genuineness or authorship of a docu-
ment.

It must be remembered that expert evidence regarding handwriting is
" not the only mode by which genuineness of a document can be established.
The requirement is Section 67 of the Evidence Act is only that the handwriting
must be proved to be that of the person concerned. In order to prove the
identity of the handwriting any mode not forbidden by law can be resorted to.
Of course, two modes are indicated by law in Sections 45 and 47 of the Evi-
dence Act. The former permits expert opinion to be regarded as relevant with
such handwriting to be regarded as relevant evidence. Those and some other
provisions are subsumed under the title “Opinion of third persons when rel-
evant”. Opinions of third persons, other than those enumerated in the fasciculus
of opinions those mentioned in Sections 45 and 47 are also included. So it
cannot be said that identity of handwriting of a document can be established
only by resorting to one of those two sections. There can be other modes
through which identity of the handwriting can be established. Citing an exam-
ple, if a letter is seized form the possession of ‘A’ and the letter contains the
name of the sender as well as the name of the sendee and if such sendee
happens to be ‘A’ himself, those circumstances even without resorting to the
mode indicated in Sections 45 and 47 of the Evidence Act, would be sufficient
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to draw an inference that the author or even scribe of that letter’is the sender
and ‘A’ is the sendee of it.

SECTION 45 EVIDENCE ACT : Expert witness. Tendency to support the
view of person who called him. Evaluation or substance of.

Observation of the High Court that “there is a natural tendency on the
part of an expert witness to support the view of the person who called him”
cannot be downstaged, for many so-called experts have been shown to be
remunerated witness making themselves available on hire to pledge their
oath in favour of the party paying them.

27. P.F.A. ACT : SECTION 16 (1) (A) ()
CRIMINAL APPEAL NO. 551 OF 1997 DECIDED BY HON'BLE SHRI
JUSTICE S.P. KHARE, M.P. HIGH COURT, JABALPUR.
STATE VS. NARAYAN '

The trial court acquitted the accused/respondent. The State Goverment
filed an appeal against the order of the acquittal. The trial Magistrate held that
the accused was carrying the milk for sale and the Food Inspector purchased
the milk from him. The Trial Court held that the milk was adulterated. The
accused was however, acquitted on the ground that it was not proved that the
glass jar in which the sample was taken was clean and dried. The appellate
challenged the order on the grdund that the acquittal is based on a flimsy
ground that no question was put to the Food Inspector in cross-examination
regarding the glass jar.

Referring to Madan Lal Vs. State of J&K, AIR 1998 SC 386 the High
Court held that in deciding appeals against acquittal the Court of appeal must
examine the evidence in particular case; must also examine the reasons on
which the order of acquittal was passed; and should interfere on being satis-
fied with the view taken by the acquitting judge is unreasonable. From the
evidence it has been found that the accused was carrying milk for sale and
was adulterated. The reason given by the trial court for acquittal of the ac-
cused is tenuous. Accordingly the appeal was allowed. The accused was
convicted and sentenced.

®
28. SUIT FOR DECLARATION AND CONSEQUENTIAL RELIEF OF
ARREARS OF PAY ‘
(1998) 2 SCC 510 -
STATE OF M.P. VS. MANGILAL SHARMA

The respondent filed a civil suit under Section 34 of the Specific Relief
Act, 1963 that he continued in the service of the appellant-State. In the suit,
the respondent did not claim reliefs like arrears of salary and other conse-
quential reliefs. The respondent's suit was decreed and the court declared
that he “is still in continuous service..... and his services are not terminated.”
The appellant-State took the respondent back in service on the basis of this
decree but the respondent in execution proceedings claimed further reliefs
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regarding arrears of salary and other consequential benefits. Dismissing the
execution application and setting aside the orders of the lower courts.

HELD:

Normally in a case like the present one, the plaintiff when seeking-relief
of declaration that he continues to be in service would also seek consequen-
tial reliefs of reinstatement and arrears of salary. This the respondent as plain-
tiff did not do so as the Government not being a private employer would cer-
tainly respect a mere decree of declaration. The appellant has rightly rein-
stated the respondent in service as the decree gave a declaration to his legal
status of having remained a government servant throughout as if the order of
termination of service never existed. It was not necessary for the respondent
to seek relief of arrears of salary in a suit for declaration as he may be satisfied
with a mere relief for declaration that.he continues to be in service. If he
afterwards claims arrears of salary in suit for the period to the relief of declara-
tion, he may face the bar of Order 2, Rule 2 of the Code of Civil Procedure.

A declaratory decree merely declares the right of the decree-holder vis-
a-vis the judgment-debtor and does not in terms direct the judgment-debtor to
do or refrain from doing any particular act or thing. Since in the present case,
decree does not direct reinstatement or payment of arrears of salary, the ex-
ecuting court could not issue any process for the purpose as that would be
going outside or beyond the decree. The respondent as decree-holder was
free to seek his remedy for arrears of salary in the suit for declaration. This
executing court has no jufisdiction to direct payment of salary or grant any .
other consequential relief which does not flow directly and necessarily from
the declaratory decree. It is not that if in a suit for declaration where the plain-
tiff is able to seek further relief, he must seek that relief though he may not be
in need of that further relief. In the present suit, the plaintiff while seeking relief
of declaration would certainly have asked for other reliefs like the reinstate-
ment, arrears of salary and consequential benefits. He was, however, satis-
fied with a relief of declaration knowing that the Government would honour the
decree and would reinstate him. This Court will therefore assume the suit for
mere declaration filed by the respondent-plaintiff was maintainable, as the
question of maintainability, of the suit is not issue before the court.

It was contended on behalf of the respondent that once the court gave a
declaration about the legal status, the necessary consequence would be that
the respondent should be granted arrears of salary and other consequential
benefits by the appellant, unlike in a case which was governed by law of
contract between the parties. It is difficult to accept this proposition because
. provisions of Section 34 of the Specific Relief Act are specific, and in that case
even declaration could not have been granted because it could be said that
the respondent was able to seek further relief than a mere declaration of his
legal status and which he omitted to do so.

In the present case, the courts below did not exercise their jurisdiction
properly and the respondent could not have sought execution of the declara-
tory decree when not relief was granted to him towards arrears of salary and
other consequential benefits.
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Once the government servant is appointed to his post or office, he ac-
quires a status and his rights and obligations are no longer determined by
consent of both parties but by statute or statutory rules which may be framed
by the Government. The legal position of a government servant is more one of
status than of contract.

29. BANKING TRANSACTIONS : GRANT OF INTEREST
N.M. VEERAPPA VS. CANARA; BANK
(1998) 2 SCC 317

A partnership firm and its partners (including the appellant) obtained a
loan from the respondent-Bank by mortgaging certain properties with the Bank
as security. Since there was default in payment of loan, the respondent-Bank
filed a suit against the firm and its partners. The trial court passed a prelimi-
nary mortgage decree with proportionate costs but the decree-holder Bank
was directed to file a fresh memo of calculation calculating the interest on the
balance of principal amount due at 16.5% per annum from the date of the
equitable mortgage at yearly rests till date of suit. The amounts paid after suit
by the defendants were to be deducted as on the respective dates of payment
and interest was to be paid as per judgment and these figures were directed to
be computed. It was further directed, that future interest from date of suit was
to be only 6% per annum and not at the contractual rate of 16.5%. On appeal
the High Court held that the plaintiff was entitled to future interest also at the
contractual rate of interest of 16.5% form date of suit till date of realisation with
costs because of Section 34 CPC. Before the Supreme Court it was argued for
the appellant that the suit being one based on mortgage, the provision appli-
cable so far as pendent lite interest was concerned was Order 34 Rule 11
CPC and not Section 34 CPC as wrongly held by the High Court. It was pointed
out that under Order 34 Rule 11 the Court could exercise discretion. If there
were good reasons for doing so, to award a rate interest which was not neces-
sarily the contractual rate but something less. Allowing the appeal and restor-
ing the rate of 6% from the date of suit fixed by the trial court.

HELD:

Following principles as regards Order 34 Rule 11 CPC can be summa-
rised. (a) Before 1929, it was obligatory for the Court to direct the contract rate
of interest to be paid by the mortgagor on the sum adjudged in the preliminary
decree from the date of suit till the date fixed for payment as per Order 34 Rule
2(c)(i) or Order 34 Rule 34 (1) or Order 34 Rule 7(c)(i), respectively in suits for
foreclosure, sale or redemption. (b) But after the 1929 Amendment, because
of the words used in the main part of Order 34 Rule 11, namely that “the Court
may order payment of interest” it is no longer obligatory on the part of the
Court while passing preliminary decree to require payment at the contractual
rate of interest form date of suit till the date fixed in the preliminary decree for
payment of the amount. It has been so held in jaigobind case by the Privy
Council and by the Supreme Court in S.P. Majoo case that the new provision
gives a certain amount of discretion to the Court so far as pendent lite interest
is concerned and subsequent interest is concerned. (c) It is not longer obliga-
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tory to award the contractual rate after date of suit and up to the date fixed for
redemption as above stated even though there was no question of the con-
tractual rate being penal, excessive or substantially unfair within the meaning
of the Usurious Loans Act, 1918. (d) Even if the Court otherwise wants to
award interest, the position after the 1929 and 1956 Amendments is that the
Court has discretion to fix interest form date of suit under Order 34 Rule 11(a)(i)
up to date fixed for payment in the preliminary decree, the same rate agreed in
the contract, or if no rate is so fixed, such rate as the Court deems reasonable
- on the principal amount found or declared due on the mortgagor is con-
cerned. (e) The Court has also power to award form the date of suit under
Order 34 Rule 11(a)(iii) a rate of interest on costs, charges and expenses as
per the contractual rate or failing such rate, at a rate not exceeding 6%. This is
the position of the discretionary power of the Court form the date of suit up to
the date fixed in the preliminary decree as the date for payment. (f) Again
under Order 34 Rule 11(b) so far as the period after the date fixed for payment
is concerned, the Court, even if it wants to exercise its discretion to award
interest up to date of realisation or actual payment, on the aggregate sums
specified in clause (a) of Order 34 Rule 11, could award interest at such rate
as it deemed reasonable.

The effect of the non obstante clause in Section 21-A of the Banking
Regulation Act is to override the Central Act, namely, the Usurious Loans Act,
1918 and any other “law relating to indebtedness. in force in any State.” Obvi-
ously it does not expressly intend to override the Code of Civil Procedure
among the Central statutes. It is now well settled that the scope and width of
the non obstante clause is to be decided on the basis of what is contained in
the enacting part of the provision. Further, the Civil Procedure Code cannot be
described as a “law relating to indebtedness in force in any State.” Therefore,
the provision of Section 21-A of the Banking Regulation Act, 1949 cannot be
held to have intended to averride a Central legislation like the CPC or Order
34 Rule 11 CPC. Secondly, the discretionary power conferred on the Civil
Court under Order 34 Rule 11 to cut down the contractual rate of interest for
the period form the date of suit and even up to the date fixed for redemption by
the Court is very much there, even if there was no question of the rate being
penal, excessive or substantially unfair within the meaning of the Usurious
Loans Act, 1918. In other words, the discretionary power given to the Court
under Order 34 Rule 11 is an independent power and the power is neither
iraceable to Section 74 of the Contract Act nor to any power in the Usurious
Loans Act, 1918 nor to any State statutes permitting a court to scale down
contractual rates of interest.

If Section 21-A of the Banking Regulation Act, 1949 does not come to
the aid of banks vis-a-vis Order 34 Rule 11 CPC, the question whether for the
period during the pendency of mortgage suits in courts, the courts discretion
should continue or whether it should be fettered and if so to what extent and
as to what rate of interest and whether there should be any distinction be-
tween different kinds of debtors these are all matters of policy for the legisla-
ture and it will be for Parliament to lay down its policies and bring forward such
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legislation as it may deem fit in accordance with the provisions of the Consti-
tution of India.

Section 34 of the Code of Civil Procedure applies to simple money
decrees and payment of interest pending such suits. So far as mortgage suits
are concerned, the special provision in Order 34 Rule 11 alone is applicable
and not Section 34.

30. 06-R-17 C.P.C.
AMENDMENT APPLICATION
(1998) 1 SCC 278 HEERALAL VS. KALYAN MAL

The appellant-plaintiff had filed a civil suit in 1993 for partition of 10
items of immovable properties mentioned in Schedule A of the plaint, and also
for the partition of other properties listed in Schedule B of the plaint. The
respondent-defendants 1 and 2 filed a joint written statement taking a definite
stand that out of the listed properties in Schedule A only three properties at
Items 4, 9 and 10 exclusively belonged to them and were not joint family
properties and thus admitted that the remaining 7 properties listed in Sched-
ule A were joint family properties and also stated that plaintiff is entitled to only
1/3rd share in respect of the said 7 properties. However, as regards properties
listed in Schedule B the defendants' case form the very beginning was that the
plaintiff had not interest there in.

The suit remained pending for trial for a number of years. The plaintiff
moved an application for appointment of a receiver in connection with 7 ad-
mitted properties. At that stage after about 18 months from moving of that
application defendant 1 made an application to amend his written statement,
by submitting that because of incomplete information supplied to him by his
counsel the written statement came to contain so-called admissions regard-
ing the Schedule A properties and that he had suffered a heart attack in 1989
and therefore error crept in written statement filed in 19983. The defendant also
wanted to insert a further avertment in the written statement regarding Sched-
ule B properties that they had ceased to remain in possession of defendant 1
and were in possession of trespassers. \

The trial Court stated that the amendment was not a bonafide one and it
was moved only with a view to protract the proceedings and dismissed the
same. The High Court allowed the defendants' revision petition under Section
115 CPC holding that it was settled legal position that admissions made ear-
lier could be explained and could be given a go-by in appropriate cases. The
supreme Court held that once the written statement contained an admission
in favour of the plaintiff, by amendment such admission of the defendants
cannot be allowed to be withdrawn if such withdrawal would amount to totally
displacing the case of the plaintiff and which would cause him irretrievable
prejudice. The Supreme Court further held that even that apart, the defendant
respondents did not think it fit to move any amendment application for getting
out of such admission till the plaintiff moved an application for appointment of
receiver regarding admitted items. However, so far as Schedule B properties
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are concerned the Supreme Court allowed the application for amendment
saying that by proposed amendment defendants wanted to introduce an event
with reference to those very properties by substituting that they were not in
possession of trespassers. This part of the amendment could not be said to
have in any way adversely or prejudicially affected the case of the plaintift or
displaced any admission. From the very inception the defendants' case qua
those properties was that the plaintiff had not interest there in.

CASES REFERRED :
1. 1995 Supp. (3) SCC 179, Basavan Jaggu Dhobi Vs. Sukhnandan Ramdas.

2. 1995 Supp. (2) SCC 303 = A.|l.R. 1995 SC 1498, Akshaya Restaurant Vs.
P. Anjanappa.

3. 1984 Supp. SCC 594, Panchdeo Narain Srivastava Vs. Jyoti Sahay.

4. (1976)4 SCC 320:(1977) 1 SCR 728, Modi Spg. & Wvg. Mills Co. Ltd. Vs.
Ladha Ram & Co.

31. BENAMI TRANSACTION SECTIONS 4&3
BENAMI TRANSACTIONS (PROHIBITION) ACT, 1998
(1997) 11 SCC 714
REBTI DEVI VS. RAM DUTT AND ANOTHER

Appellant Rebti Devi filed a suit against her son (respondent) claiming
that she had purchased the property under a registered sale deed out of
money acquired by sale of her jewellery and ornaments and other sources.
Defendant (son) alleging that the property was purchased by his father in the
name of his mother benami for consideration entirely paid by him. Initially
burden was on defendant to prove the transaction to be benami. The lower
appellate Court and the High Court arrived at a conclusion that defendant had
discharged his burden. In appeal before Supreme Court several contentions
were raised. The plaintiff filed a suit for possession of property from the occu-
pation of one of her sons Ram Datt Gupta, respondent. The defence that the
transaction was benami. Contention that the provisions were attracted even
though defence on benami was raised long before 19-05-1988 in matter of
pending as on that date when the Act had come into force. The contention was
raised on the basis of the judgment in Rajgopal Reddy Vs. Padmini
Chandrashekaran, (1995) 2 SCC 630 prohibiting raising of defence of benami
in such circumstances, had been doubted by another three-Judge Bench of
Supreme Court in Nand Kishore Mehra Vs. Sushila Mehra, (1995) 4 SCC
572 which was held that decision in Rajgopal Reddy's case is not in any
manner shaken by anything said in Nand Kishore Mehra's case and that both
cases deal with different aspects of the Act as stated above and each of the
cases continues to govern different provisions of the Act.

The Supreme Court further held that they are unable to find how Nand
Kishore Mehra's case can be said to have doubted R. Rajagopal Reddy's
case. In fact, far from doubting it, it proceeds to accept the said judgment and
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then considers the case of exceptions provided in Section 3(2). It holds inci-
dentally that there is another exception contained in Section 4 (3) of the Act.
These exceptions apply even to suits filed after 19-05-1988 and are not af-
fected by what is decided in R. Rajagopal Reddy's case.

Other cases referred by Supreme Court are Shankara Hali Vs. Kishori
Lal (1996) 7 SCC 55 explained, harmonised and affirmed. Another Case re-
ferred was Mithilesh Kumari Vs. Prem Bihari Khare (1989) 2 SCC 95 and
(heirs of) Brajlal Vs. (heirs of) Purushottam S. Shah, (1996) 4 SCC 490.

32. RENT CONTROL AND EVICTION
(1997) 11 SCC 411
RAJ KUMAR VS. BIBI ZUBAIDA KHATUN

The appellant landlords instituted a suit seeking ejectment of the re-
spondent-tenants. The trial court decreed the suit. The High Court in exercise
of its revisional jurisdiction reversed the findings of the lower Court on the
ground that there were no specific pleadings on the record regarding the
bonafide requirement of the landlords. The Supreme Court considered the
pleadings, particularly paragraphs 11 and 12, and held that it is clear from the
averments made in the pleadings that the plaintiff asserted there were no
other means of livelihood with them and as such they wanted to set up their
own business in the premises in dispute. The High Court, however, came to
the conclusion that apart from above-quoted pleadings it was necessary to
plead the nature of the business which the appellant plaintiffs wanted to start
in the premises. We are of the view that the High Court fell into patent error. It
was not necessary for the appellant-landlords to indicate the precise nature of
the business which they intended to start in the premises. Even if the nature of
business would have been indicated nobody could bind the landlords to start
the same business in the premises after it was vacated.

33. HINDU MARRIAGE ACT : DIVORCE : DEATH OF SPOUSE
C.P.C. 0.5, 0.9, 0.22 & R 13
 (1997) 11 SCC 159
YALLAWWA VS. SHANTAVVA

The appellant is ex-mother-in-law of the respondent. The respondent
was married wife of one Basappa. The appellant is the mother of Basappa.
Basappa filed a petition for obtaining a divorce against the respondent on the
ground of desertion. The petition was decreed ex-parte on 15-12-1989. After
the decree Basappa filed a suit against respondent contending that though
she was no longer the wife of Basappa yet she was unnecessarily interfering
with his possession and enjoyment of the suit property. It is further case of the
appellant that on 01-03-1990 the respondent was served with the summons
who remained absent and trial Court granted a temporary injunction against
the respondent. Basappa died on 26-05-1990. It is thereafter that the respond-
ent filed miscellaneous application under Order 9, 13 CPC setting aside ex-
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parte divorce decree passed on 15-12-1989. The respondent pleaded that
she had come to know about the ex-parte divorce decree only on
31-03-1990; that she was not served with the summons in the said petition
filed by Basappa. Condonation application was also filed: So long as moving
of a petition for divorce is concerned to that extent it is a personal cause of
action passed on matrimonial misconducts alleged in the petition against the
erring spouse. Consequently in such proceedings before any decree comes
to be passed if either of the spouses expires pending trial, then the personal
cause of action would die with the person as it is the personal cause of action
to both of them and therefore right to sue would not survive.

As the ex-parte decree is found to be rightly set aside by the High Court,
the marriage petition would automatically stand restored on the file of the trial
Judge at the stage prior to that at which they stood when the proceedings got
intercepted by the ex-parte decree. Once that happens the original plaintiff
seeking decree of divorce against the wife being no longer available to pur-
sue the proceedings now, the proceedings will certainly assume the character
of a personal cause of action for the deceased husband and there being no
decree culminating into any crystalized rights and obligations of either spouse,
the said proceedings would obviously stand abated on the ground that right to
sue would not survive for the other heirs of the deceased husband to get any
decree of divorce against the wife as the marriage tie has already stood dis-
solved by the death of the husband. No action, therefore, survives for the court
to snap such a non-existing tie, otherwise it would be like trying to slay the
slain. At this stage there remains no marriage to be dissolved by any decree of
divorce. Consequently, now that the ex-parte decree is set aside, no useful
purpose will be served by directing the trial court to proceed the Hindu Mar-
riage Petition by restoring it to its file.

0.9 R 13 : Effect of setting aside ex-parte divorce decree where plaintiff
spouse had already expired. Held, proceedings challenging the decree main-
tainable. Aggrieved spouse should be allowed the opportunity to wipe out the
social stigma attached on her/him by virtue of divorce decree on ground of
matrimonial misconduct. View that since divorce proceeding represented per-
sonal cause of action, right to sue would not survive for challenging the di-
vorce decree after death of the decree-holder spouse and therefore the pro-
ceedings challenging the decree would stand abated, cannot be sustained as
cause of action would survive qua the estate of the deceased spouse in the
hands of his/her LRs. Therefore, in the proceedings challenging the divorce
decree initiated by the aggrieved spouse, LRs. of the deceased spouse can
be joined as opposite parties. However, if a spouse dies during pendency of
the divorce petition, before passing of the divorce decree, right to sue would
not survive. Abatement.

0.5 Rr. 17,12,15,20 : Substituted service should be effected as a last
resort when ordinary steps for service fail. Application for the substituted serv-
ice should not be allowed automatically.
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34. ABATEMENT OF SUIT
0. 22 R. 4 C.P.C.
AMAR SINGH VS,. LAL SINGH (1997) 11 SCC 570

Pending appeal, the first respondent died on 5.5.1979 and the appeal
against him stood abated. We are informed that the third respondent also died
on 8.11.1984. No steps have been taken. We are further informed that all the
appellants too have died but legal representatives have not been brought on
record. We need not proceed further except to the extent of the matter on
record, namely, the death of the first respondent and abatement qua him.
Admittedly, the first respondent died on 5.5.1979. His defence against the suit
of the appellant is based upon the will. The will now stands upheld by the High
Court. Consequently, as all the respondents are jointly entitled to the property
covered under the will, the relief is joint and inseparable. Since the appeal as
against the first respondent stood abated, the decree being joint and insepa-
rable, the appeal stands abated as against all the respondents.

35. MISCONDUCT: GIVING FALSE EVIDENCE IN CRIMINAL CASES
1998 (1) JLJ 97
KUPPILI MOHAN RAO VS. M.D., F.C.l.

Giving alleged false statement in court in connection with criminal case.
No nexus with employment of corporation. Provision of F.C.l. (Staff) Regula-
tions, 1971 Regulation No. 32 not applicable. Misconduct should be in con-
nection with service. Allegedly giving false evidence in Court of law having no
direct or remote nexus with service. Department cannot proceed against em-
ployee. A.L.R. 1985 SC 504, Rasiklal Vs. Ahmedabad Municipal Corporation
in which it was held that,

“The High Court while dismissing the petition held that even if the allega-
tion of misconduct does not constitute misconduct amongst those enu-
merated in the relevant service regulations yet the employer can attribute
what would otherwise per se be a misconduct though not enumerated
and punish him for the same. This proposition appears to us to he startling
because even though either under the Certified Standing Orders or serv-
ice regulations, it is necessary for the-employer to prescribe what would
be the misconduct so that the workman/employee knows the pitfall he
should guard against. If after undergoing the elaborate exercise of enu-
merating misconduct, it is left to the unbridled discretion of the employer
to dub any conduct as misconduct, the workman will be on tenter hooked
and he will be punished by ex post facto determination by the employer”

ot gw® v &1 M &, 98 WY R <® Wl gl
Her meh
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(2)

(1)

NOTIFICATION
RULES UNDER THE SUITS VALUATION ACT

In exercise of the powers conferred by section 3 of the Suits Valuation Act, 1887(VII
of 1887), the State Government has made the following rules for determining the
value of land in Madhya Pradesh for purpose of jurisdiction in the suit mentioned in
paragraphs (v) and (vi), and paragraph (x), clause (d) of section 7 of the Court
Fees Act, 1870 (VII of 1870) :

Inthese rules ‘estate’ means any land subject to the payment of revenue for which
the proprietor or farmer or raiyat shall have executed a separate engagement to
Government or which, in the absence of such engagement, shall have been sepa-
rately assessed with revenue.

In suits for the possession of land mentioned in paragraph (v) of section 7 of the
Court Fees Act, 1870 (VI of 1870), the value of the land shall be deemed to be as
follows :

(a) where the land forms an entire estate, or a definite share of the estate, paying
annual revenue to Government or where the land forms part of such an
estate and is recorded in the Collector's register as separately assessed with
such revenue, and such revenue is permanently settled, - twenty times the
revenue so payable;

(b) where the land forms an entire estate, or a definite share of the estate, paying
annual revenue to Government or where the land forms part of such estate
and is recorded as aforesaid; and such revenue is settled, but not perma-
nently, -fifteen times the revenue so payable;

(c) where the land pays no such revenue, or has been partially exempted from
such payment, or is charged with any fixed payment in lieu of such revenue,
and net profits have arisen from the land during the year next before the date
of presenting the plaint-fifteen times such net profits; but where no such net
profits have arisen therefrom- the amount at which the court shall estimate
the land with reference to the value of similar land in the neighbourhood;

(d) where the land forms part of an estate paying revenue to Government, but is
not a definite share of such estate and is not separately assessed as above
mentioned, -the market value of the land.

In suits to enforce a right .f pre-emption mentioned in paragraph (vi) of section 7
of the Court Fees Act, 1870; the value of the land shall be computed in accordance
with sub-rule (2).

In suits for the specific performance of an award mentioned in clause (d) of
paragraph (x) of section 7 of the Court-Fees Act, 1870 the value of the land shall
be computed in accordance with sub-rule (2).

Suits of the following classes shall, for the purpose of the Court-Fees Act, 1870,
the Suits Valuation Act, 1887, and the Central Provinces Courts Act, 1917, be
treated as if the subject matter of such suits were of the value of four hundred
rupees :

Suits for the restitution of conjugal rights, for declaration of the validity cf marriage,
or for a divorce; -

(63)




(2) Suits for the custody of guardianship of a minor; and
(3) suits for a declaration that an adoption is valid or invalid;

Provided that if a suit for a declaration that an adoption is valid or invalid affects a
title to property, then the value of that property, if it exceeds Rs. 400, shall be
deemed to be the value of the subject-matter of the suit.
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1. Non in legendo sed in intelligendo leges consistunt.
- Laws consist not in being read but in being understood.
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2. Nemo Prasesens nisi intelligat.
One is not present unless he understand.
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3. Lege tolum sievos scire totum.
Read all if you would know all.
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4. Nocent expressa, non expressa non nocent.
That which is expressed may injure; that which is not expressed
cannot injure.
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_ 5. Non omne Quod licet honestum est.
Not everything which is permitted by law is honourable.
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6. Res Sacra non recipit aestimation«m
A sacred thing does not admit ot valuation.
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7. Nihil Culguam expedit Quod per leges non licet.
Nothing contrary to law can be profitable to any one.
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| OPINIONS AND VIEWS EXPRESSED IN THE MAGAZINE ARE OF THE
WRITERS OF THE ARTICLES AND NOT-BINDING ON THE INSTITUTION
AND FOR JUDICIAL PROCEEDING.
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