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“renunciation. Give up, do not grasp in clenched fists. Relearse, do not bind
and get bound.
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WINNING DOES NOT START AROUND YOU IT BEGINS INSIDE YOU.

YOUR FUTURE BEGINS WITH WHATEVER IS IN YOUR HANDS
TODAY.

SOMEONE IS ALWAYS OBSERVING YOU WHO IS CAPABLE OF
GREATLY BLESSING YOU.
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M.P. HIGH COURT RULES & ORDERS

RULES UNDER SECTION 50 (I) EXCEPT CLAUSES (A) & (i) OFTHE

GUARDIAN ANDWARDS ACT, 1890
(ACT NO. Vill) OF 1880). :
MADHYA PRADESH GUARDIANS ANDWARDS RULES, 1963
Notitication No. 2280-1i1-1-12-36-F No. 8-3/- dated 6th March. 1963, .

Published in M.P. Gazette. Part 4 (Ga). dated March 22. 1963, page 347.- In
exercise of the powers conferred by sub-section (1) [except clauses (a) and
(i)] of section 50 of the Guardians and Wards Act (No. Vill of 1890), and in
supersession of all existing rules on the subject, the High Court of Madhya
Pradesh has made these rules.

1.
2.

in these rules, "the Act” means the Guardians and Wards Act 1890.

An application for the appointment or declaration of a guardian of the
person of the minor, or of his property, ar of both as required by section 10 .
of the Act, shall be in Form A prescribed with such varlauons as the cnr-
cumstances of each case may require.

Where the father of a minor is living, and is not proposed as guardian, the
application shall state any facts relied on as showing that he is unfit to act
as guardian of the minor or that he consents to the application.

Notice of the application as required by section 11 of the Act shail be in
Form B prescribed (il-190) and shall be issued and served in the manner‘
prescribed for summons to a defendant. .

When a guardian is appointed or declared under the Act, he shall be
furnished with a certificate of guardianship in Form C prescribed (11-285)
and his attention should be drawn to the provisions of sections 26, 27, 28,

29, 32. 33, 35, 36, 39, 44 and 45 of the Act, which contains the followmg(
instructions and information:-

(a) That he shall not remove the ward from the limits of the Courts juris-
diction (sechon 26 of the Act). \

{b) That he should take due care of the properties entrusted tohiminthe .
manner stated in section 27. :

(c) That he is not authorized to make transfers or do any of the acts - g
mentioned in sections 28 and 29 without the permission of the Court.

(d) That in the case of a guardnah other than the Coliector, his powers -

are liable to be restncted or extended by order of the Court (secﬂon .

32).

(e) That he can. in the case of necessity, submit any question ralatnng to
the management of the property of his ward for the apinion or adwce ,
of the Court (section 33).

() ‘That in cases mentioned in sections 35 and 36, the remedies pro- :
vided therein are available against him. ’
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{9)
(h)

That for reasons stafed in section 39, he is liable to be removed from
his office.

That for reasons given in sections ‘44 and 45, he is liable to the—pen-

~ alties stated therein.

()

That he is in general boundAby the provisions of the Act, the rules
framed or to be framed there under and the order of the Court passed
under the Act.

- “His attention shall also be drawn to any special restrictions on the powers
as guardian which may be |mposed by the Court at the time of issuing the

certificate.

w : NOTE:-No ministerial officer employed in the Judicial Department shall
-be appointed or. declared as such- officer to be guardian of the person or the

property of a minor nor shall any such official be appointed or declared as

-aforesaid in his private capacity, unless he has been appointed by will or
dther instrument or is by reason of relationship to the minor or other special

“gircumstances unconn‘ected with his official position suited to act as guardian.

6:- Every guardian appolnted or declared by the Court, except when he is the

" "Collettor of the district, shall ordinarily be required to give a bond. with or
without a surety or sureties, as the Court may think fit to direct, for a sum
not less than the total estimated value of the movable property and three-
year's profits of the whole estate. Such bonds shall be in Form D pre-
_scribed, with such vanatlons. as the circumstances of each case may
require. -

At the time of appointing or declaring a .guardian, the Court shall pass
. orders as to the allowances, if any, to be granted to, and the security to be

- “‘required from, such guardian.

b )

(i)

. The statement showing the property of a war&. as required by clause (b)
.-of section 34 of the Act shall be in Form E prescribed.

Applications with respect to the guardianship of the person or prop-
erty of a minor and applications under section 31 of the Act for sanc-
tion for the sale of the property of a minor, and proceedings taken in
connection with the accounts of each year shall be entered in the
register of Miscellaneous Judicial Cases.

For statistical purposes an application for an order of guardianship
shall be treated as "disposed of" as soon as a quardian has been
appointed and has furnished the requisite security or the application

- has been rejected or dismissed as the case may be.
{iii) An application under section 31 shall be treated as "disposed of* as

'soon as the permission for sale etc. has been given or refused.

-'(nv) Proceedmgs m connection with annual accounts shall be treated as
."dispo§ed of" as soon as the Court after an examination of the ac-

counts by itself or by an officer appointed for the purpose has satis-
fied itself of the correctness there of or proceedings taken in conse-
quence of such examination have terminated.
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10.

11.

12.

13.

14.

15.

16.

17.

in ordinary cases, a fly-sheet, and in large cases, a book, in Form F pre-
scribed (l1-162) shall be maintained for each estate and all miscellaneous.
judicial cases in connection with the estate from the appointment of the
first guardian till the ward concerned attaing majority shall be shown in it. -

A register of estates of wards in Form G prescribed (11-23) shail also be
maintained. As soon as an estate has passed out of the hands of the

Court a line in red ink shall be drawn across the entry. When on account of

a register having been completely filled another register has to be opened, .

all pending entries in the old register shall be copied in the new register. .

The register shall be preserved for 25 years from the date of the last entry -
therein.

in the case of estates of which the annual income is not over. Rs. 500 -

accounts need not ordinarily be submitted by the guardian, but the Court
may at any time call upon the guardian to submit such accounts as thinks -
necessary. In other cases the Court shall direct the guardian, except when
he is the Collector of the district, to submit an account of the income and -
expenditure of the ward's estate once a year. Account of agricultural es-
tates should be submitted within three months after the close of the agti- -
cultural year of the revenue district in which the estate lies, and accounts
of trading. money-lending and other estates by the. 1st January.

Before disposing of an application made by'a guardian for any of the

purposes referred to in sections 28 and 29 of the Act the Court shall - .

ordinarily cause due notice of such application to be given to such per-
sons. whether relatives of the ward or otherwise connected with him, as
may be held by the Court to be affected by such application.

The ward, if a male, shall in the absence of sufficient reason to the con-

trary, be produced on each occasion when the accounts are submitted,

and if the submission of annual accounts has been dispensed with, when-
ever the Court directs. The Court shall, as far as possibie,examine his
physical, intellectual and mora!l condition, and ask him whether he has -
any remarks to make regarding the mangement of his estate and his own - -
treatment and comfort. :

All statements and accounts produced by the guardian shall be kept with
the files of the case concerned and shall be open to inspection, with the .
permission of the Court by persons legitimately interested in the same.
No fees shall be charged for this inspection.

When a guardian has been appointed by the Court, he shali be required.
except in the case of estates of which the income is not over Rs. 500. to
open an account, in his own name, on behalf of the ward at a bank or with
a firm to be approved by the Court. Any surplus moneys which may
remain over after the current expenses of the estate'and the ward's main- -
tenancg and education have been paid shall be invested by the guardian
in Government Promissory Notes or other securities approved by the Courst.’

In cases in which the ward's estate is under the management of Govern-
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ment. District Judge, Collector, or other Government officer, surplus mon-
eys may be invested in Government Promissory Notes which should be
deposited in the treasury for safe custody . The income of the estate,
requried for current expenditure in connection with the management of
the estate and the maintenance and education of the ward, shall be de-
posited in the treasury. -

NOTE:- The deposit money in a private bank in the name of the District

Judge or other Government officer as guardian of a wards. estate, is prohib-

ited.

18 (i)  incases in which the District Judge thinks that a complete audit of the

19.

account of any of the estates in his charge is necessary he may
enertain special clerks or a Local Auditor. The clerks, or Auditor, shal!
be paid from the estate concerned; each estate being required to
contribute in proportion to its gross income. Where there is Official
Receiver and he is not the guardian he may be appointed to audit
accounts, and in the case of big handed estates he may be asked to
go to the spot and check the account by personal inquiry. The remu-
neration of the Official Receiver will be fixed by the State Government
on a reference made to it direct by the district Judge as soon as he
has disposed of the Receiver's report. Such detailed audit should not
ordinarily be necessary where the annual income is not over Rs.
5,000 and in such cases it will ordinarily be sufficient for the Court to
make a rough estimate of income and expenditure and to limit its
supervision to enforcing the deposit of the annual surplus by the
guardian. f necessary. the Court may, where funds of on estate petr-
mit, appoint some local pleader to check accounts and report and in
case of large estates, a commission may to issued to an executive
officer or pleader to make local enquiries and report. . : detailed
accounts from the guardian should not be exacted.

(ii) The court shall certify that it has scrutinized the accounts or has had
them audited, as the case may be, and shall record such remarks as
may be necessary thereon. The Court shall there after, when duly -
satisfied with the accounts, countersign the same.

Without prejudice and in addition to foreogoing rules, an application of a
foreigner to be appointed guardian of the person of an Indian child with
leave to remove the child out of India to his own country tor the purpose of
adopting it in accordance with the law of his country, should not be enter-
tained directly by the Court. Such application should be sponsored by a
Social or Child Welfare Agency: recognized or licensed by the Govern-
ment of the Country, in which the foreigner is resident. The application
should be accompanied by home study report of the foreigner by such
agency containing information to show whether he is fit and suitable per-
.son and has the capacity to parent a child coming from a different recial
and cuitural milieu. The sponsoring foreign agency must also certify that
the foreigner seeking to adopt a child is permitted to do so according to
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20.

21.

22.

24,

25.

27.

the law of his country. In case the foregirer in not in a position to come to
India, the application must be further accompanied by a power of attorney
in favour of an officer of the Social or Child Weltare Agency in India which
is to process the application.

Such an application should be processed in the Court only by a Social or
Child Welfare Agency licensed or recognised by the Government of India
or the Government of the State in which it is operating. Such agency shall
annex a child study report giving all relevant information in regard to the
child to assist the Court in coming to a decision whether it will-be for the
welfare of the child to be given in adoption to the foreigner wishing to
adopt it.

. Except where the child is an orphan, destitute or abandoned child whose

biological parents are not known, in all other cases the agency process-
ing such an application should take from the biological parents a docu-
ment of surrender duly signed by the biological parents and attested by at
least two respectable persons. The biological parents should not have
surrendered the child before its birth or within a period of three months
from the date of birth.

No notice under section 11 of the Act shail be issued to the biological
parents of the child. so that they shall not have any oppartunity of knowing
who are the adoptive parents taking the child in adoption. Such notice
shall not also be published in a news paper. Notice under section 11 ibid
shall however be given to Indian Council of Child weifare or Indian Coun-
cil for Social Weltare or any of its branches for scrutiny of the applncahon
and making its representation to the Court.

. The proceedings on such application should be held by the Court in

camera and as soon as an order is made, the entire proceedings, includ-
ing the papers and documents should be sealed. The entire procedure
should be completed by the Court expeditiously and as far as possible
within a period of two months from the date of filing such application.

It is desirable that the child given in inter-country adoption should be
below the age of 3 years on the date of application In case of any child
above the age of 3 years, the wishes of the child should be ascertained by
the Court.

The order on such application should include a condition that the for-
eigner, whose application is aliowed, shall submit to the Court as also to
the Social or Child welfare Agency processing his application, progress
reports of the child along with a present photograph quarterly during the
first two years and halif years for the next three years.

. The order appointing a foreigner as guardian shall also carry, attached to

it, a photograph of the child duly counter signed by an officer of the Court.

Copy of the order shali be sent by the Court to the "Ministry of Social
Weifare, Government of India as also to the Ministry of Social Weltare of
the Government of the State in which it is situate"
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, FORM“A”
INTHE COURT OF ......coommmmnnnncnssesecsens

COURT FEES. .......cccevvveerrenee.
+ In the Matter of the guardianship of................... , son of.............
Caste.....coeerveercrcnarnns residentof..........ccccecvcevcrrerennn mMinor ......ccuveervenenn

(a) (b) (c) (d)

.- The name sex, re-
ligion, date of
birht-and ordinary
residence of the
minor.

Where the minor

is a female
whether she is

‘married, and if so,

the name, and
age of her hus-

The nature, situa-
tion and approxi-
mate value of the
property, if any, of
the minor (For de-
tails are schedule

The name and
residence of the
person having the
custody or pos-
session of the per-
son of property of

band. on reverse) the minor.

(e) U (9) (h)
‘What near rela- Whether a guard- Whether an appli- Whether the appli-
tion the minor has, jan of the person cation has at any cation is for the

_and where they
reside.

or property, or
poth, of the minor
has been ap-
pointed by any
person entitled or
claiming to be en-
titted by the law to
which the minor is
subject to make
such an appoint-
ment. ,

time been made
to the court or to
any other court
with respect to the
guardianship of

.the person or

property, or both,

appointment or
declaration of a
guardian of the
person or the mi-
nor or of his prop-
erty or both.

of the minor, and, -

if so, when, to
what court and
with what result.

0

i)

(k)

U]

" Where. the appli-
" cation is to ap-
. point a guardian,
=" the qualification of

Where the appli-
cation is to de-
clare a person to

The causes which
have ted to the
making of the ap-

Such other par-
ticulars, if any, as
may be pre-

; be a guardian the plication. scribed or as the
< the proposed grounds on which nature of the ap-
L qhérdian. E the person claims. plication renders

it necessary to
state.

The above particulars are true to the
knowledge of the person making
them, except as to mater stated on in-
formation and belief, and as to those
matters he believes them to be true.

\ ST (173)

;04 Signature of petitioner or of a per-
‘- #on duly authorised by him in this be-
=7 haif, :



I, the guardian proposed in the above
application, do hereby declare that | am
willing to act as such.

Attested by (1) .o
(-3 T
Singnature of the proposed guardian.
SCHEDULETO FORMA.
Detail of property Value Name of persons in present
belonging to ward possession of the property
mentioned in column (1)
(1) (2) (3)

(1) : M

(2) (2)

(3) (3

etc. etc.

verified and signed by me.
Signature of applicant.
FORM 'B'
Notice under section 11 of Act Viil of 1890

CivIl SUILNO. Of ..o s s 19.

In the Court of the

Aottt bt a et bbb s A e e ebeh et b eaes s e ere s e e b e emans
In the matter of application of ...........ccoenvvi e easte ..........coceiiiieenne in-
habitant of ........ccooeiviinniiee Tahsil ...c..coccoevvvcnvcniis District ......cccooevviiinens
forthe (1) ...coccriiiinicnnnes of aguardiantothe (2) ...........occcccevriininiiniiinnnn, of
sonof .. caste ..., ..aminoraged............. years
inhabitantof ...........cccecoen tahsil ..o district ........coeerenenen
To(3) ... e '

The petitioner above named having appliedtobe (4) ...............cc.eeiiinnn, e
the guardianofthe (2) ........................ of the aforesaid minor, the ...
day of ................ 19, has been fixed for the hearing of the application and

notice is hereby given that if you desire/anybody desires to oppose that
application of {he petitioner aforesaid you/ he should enter appearance in this
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Court in parsar or by a ¢
and able to anwer all mu m‘nal GUASHD :
he accompaniod by som~ person chln try anarsar ol anch
are‘he is herehy require . take notice thatin defaolt of yeorthis necpenee
on the day mentioned 2 e the applicatia will e heard angd 5 otereped o
your/hiz absence.

Given under my hand and the sestof the Courttine B .o
of ..o 19 )

(Seat) - Jndqe,
(1) Appointment or declaration as the casa moy he
(2) . State whether to the person or the property of the mine:, or o inthy

(3) Name of person, father's name and place of rewdense in cnee of
A notice under clause (a) of section 11 "the pablic” in the o nae of gon-
' eral notice under clause (b).

(4) Appointed or declared.

. , 'FORM'C'
6rderof appointment under section 7, Guardians and Wards Act, 1890

inthe Courtofthe ......... ' Cdudge
Mlcellaneouo JudlmaIC’me No e et

- Whereas this Court has, under the provisions of sectior 7 of Aat bl W01 ¢d
1890 been. pleadedto appointed. declare you to be anardion of the raperty
peraon/ persons and property of... during the petiod of his minenty, By w1t
the ..o day of the monthof ... .. LI suhoct o the peie s

contained in the Act and particularly those povieions Contines i o
P Y i

32, 39 and 490 of the Ac! afaresaid: you aie heiohy nthorizod o sl
of the property-of the nuniorin trust, to coileat, and iy il e

e et

liabilities due to or by the estate of minor to inchtote o e . Ceete
.with that estats and qenmqﬂ\» 1o oo [t
sary o the due discharae of the tros e Cve
shali rint morliage. or ol ! NP TR
‘ary pat of tho i .
‘property for ot WAy o
one year bevend the o I N .
2 Bisced n ol .
!I" ‘ :
Ty Tiry”
“Given under my hand and he eoal o e Cont fL= ey nt i E

\

{Seal) Sten

1T



FORM 'D’
Form of Bond under section 34 of Act VIll of 1890.

Know all men by these prasents that1(a)....................... (1 +) JUTRUU ST
of i o] FEO am held and tirmly boundto (¢} .......c...cce.ee. _
the District Judge or his assigns, in the sum of Rs... to be paid to the said {d)
........... or to his successors in this office, and we (e) ....................... son of
................ Of cvevvveriiinrirevene e @NE () i sonof cn . of
.................... are jomtly and severally held and firmly bound to the said (g) -
...................... or his assigns in the sum of Rs. ...................... to be paid to the

said (h) ..o or his assigns or to his successors in office of their ag- .
signs, for the payment of which said sum of Bs. ..........cccoeevenne to the faithfully - -

and truly made, | the above bounden (i) .............ccccveenns bind myself and heirs,
executors, administrators and representatives, and for the payment of the
said, sum of Rs......c.ccoceeee we the above Bounden (j) ..c.c.coooeoceeinnicnies and
(K)evinreeernreeieiiccneaens bind ourselves, and each of us jointly, and severally, and
one and each of our heirs, executors and administrators, and representatives
firmly by these presents signed by ourselves and sealed with_our respectlve

sealsthis ...........cceccrnennn. day of coocoeveiereiinennnes 19, _
Whereas by an order of the Court of the District Judge of ...............c.u.n. :
made onthe ......cccc.ceeeen day of ......cccoerneeninnn under section 7 of the Guardians -
and Wards Act (VIH of 1890) the above named (1) ...c....oenveeunnnie has, subject to
his entering intoabond in Rs. .........c.oeeeneen. with (2) .o sureties in the-
same sum (or sum of Rs. ........ccceeeveee. as the case may be) been appointed -
guardian of the property, movable and immovable (3) ............ reresesss TRINOT, SON
of and, whereas the said (4) ..................... has agreed to enter into the above
written bond and the said (5) ..................... and (6) .....oocorveerrennen. have agreedto °
. enter into the above written bond as sureties for the said (7) ............ evesnerne '

Now the condition of the above written bond is such that if the said (8) . -
..................... do and shall justify and truly account whenever called upon to do ,
so, for what he may received i respect of the property of the said (9) .................
and do and shall carefully observe. perform and keep all orders and direc-
tions of the said court of the District Judge of ..................... touching or concern-
ing the estate and effects of the said minor and his propesty and touching and
concerning all such moneys and estate as he the said (10) ............... ...... shall
receive as suh guardian as aforesaid and in all things conduct himself prop-
erly, then the above written bond ar obligation shall be void and of no effect,
otherwise the same shall remain in full force and virtue. o

Signature and sealed by the above

in.the presence of
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(a) Name of guardian (1) Name of guardian

_ - (b) Son or Daughter as the (2) Number of sureties.
: case may be '
(c) Name of District Judge (3) Here state name of minor
(d) Name of District Judge (4) Name of guradian
(e) and (f) Name of sureties. (5) and (6) Name of sureties
(g) Name of District Judge (7) Name of guardian
© - (h) Nare of District Judge (8) Name of guardian
(i) Name of guardian . (9) Name of minor
' (j) and (k) Name of sureties. {10)-Name of guardian
i (11) Name of guardian and sureties.
FORM'E' (1)

Statoment under section 34 (8) showing particulars regard to
~ Immovable property and movable property belonging to
T eeneshessensaseses minor, taken over by ..................... appointed as

. guardian .... under order of the Court dated ................... 19.

v Immovable property
. Serial La‘nd build Par- How oc- Apporoxi- Profitor Period for
- No. ingor  ticulars  cupied mate value - rent which
. vacant site (a) (b) (c) realisable realisable
(1) @) (3) (4) (5) (6) (7)
Movable property

| Household- Particulars

7: goodsor - Supposed Jewels, Value  Inwhose custody Remarks

. other value gold and cash or with whom

L propery {c) silver : deposited

@ ©) (19 ) (12) (13

(a) Details should be given on the tenure on which land is held. the size
of buildings and the materials of whijch they are built should be given.

(b) Here state whether cultivated through servants or relatives or let on
»ent or cultivated by tenants. If occupied by tenants the nature of the
tenancy should be stated. In case of buildings state whether occu-
pied by minor or family or let on rent,or hire, etc.
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(c) This will assist the court in determining the amount of security to be
taken from the guardian. .

FORM 'E' (2)
' DISTRICT...ocevrrerane evesinis

Statement showing particulars of the debts due to, or by the estate
] S minor, for whose property and person ............
has been appointed or declared guardian by order of the Court

dated .......cccvevneenes w19 -

Debts due to the estate of the minor

Name, parentage Amount of debt = Date of original ~ Date by which -

and residence of original by advance wholly repayable
debtor advanced o :
(1) () (3) (4)
Amount of Date on which .Date by which  Proof in suppon' _
interest or profit - realisable limitation expires of debt
realisable _ S (a)

(5) (6) ) (8)

Debts due by the estate of the minor

Name etc. of Amount received Date of incurring Interest or profit

creditor originally of this debt payable
(9) (10) ' . (11) (12)
Date when interest or - Date fixed for repay Security given
profits payable ment of the debt ~ for-debt.
(13) (14) ' (1)

(a) whether registered or unregistered bond or deed or book account etc.

“x
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FORM'F'

Partibulars of Ward and of Guardian appointed under the Guard-
ians and Wards Act and minutes of subsequent proceedings

WARD
NAITIG .ottt et n e
FathOr'S NAME ..ot et rese e et
LBBHB ..t s bbbttt b e eas
TURESIHBNCE ...t e bbb bt
SOX Lot e et st e s e R et ren e s s en s et e reas e st beneane
Date Of DIfth .......coveeririiiceectrtene ettt st
GUARDIAN:
“| No.and Name, Resi Dateof | Amountof |Date fixed for
| yearof father's name dence appoint-  {security fur- |submission of
| " case: and caste _ ment nished accounts
Mmoo @ @ | @ . (6) (6)
: SUBSEQUENT PROCEEDINGS
“No. and year Date of Abstract of Date of Final
" -of case commencement proceedings order
(1) @ ™ (4)
FORM'G’

~ Register of Estates of Wards under the District Judge

Né. ‘Name ot Nameof Nameofbrief Date on which Date on which Remarks

ward guardian description the estate the estate
. of estate with  came underthe passed out of
value control of the  the hands of
District Judge  the District
S . Judge
M @ . 3 - () . ®) (6)

i Rules undefaub-s’eetlon (1) (a) and (i) of section 50.

... [(Notfn. No. 2709- Ill-1-12-36-F.No. 8-5-19 March. 1963. Published in M.P.

..Garetts. dated 3-5-1963. p. 1231] rules under sub-settion (1) (a) and (i) of

", 'section 50 of the Guardians and Wards Act (No. VIll of 1890) and in supersession
* of‘all existing rules on the subject the High Court of Madhya Pradesh has, with
the previous approval of the State Government made these rules.
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1. With the annual statements of civil business for the previous year which
are required to be submitted by the '15th February each year the District
Judges shall submit to the High Court a report.of the working of the Guard-
ians and-Wards Act, 1890, specially. on the management of. ward's. es-
tates.

2. When it appears to the Court at the nme of passing an order of appaint-
ment or declaration of a guardian. or at the annual inspection of the ward
or otherwise, that orders are required as to the education of the ward. the
Court shall pass such orders as appear to suit the case, regard being had
to the present position and future prospects of the war's famlly and to the
intellectual capabilities of the ward himself.

- @

MEMORANDUM NO C/2593/11i-6-8/ 85 (MAIN)- Il JBP. 16TH APRIL 1999
ADDRESSED BY THE HIGH COURT TO THE PRINCIPAL SECRETARY LAW
DEPARTIMENT REGARDING HOLDING OF LOK-ADALAT: IN JAILS. AND:
ENDORSED TO ALLTHE DISTRICT JUDGES WITHDRAWING THE EARLIER
REGISTRY MEMO NO. B/4674/ 11I-6- 3/85 (MAIN) DATED 11TH JULY 1995

NOW LOK ADALATS SHOULD NOT BE HELD IN JAILS.- :

- Sub:- Regardmg holdrng, Lok Adalats in-the Jacl Premises.

On the subject mentioned above l'am dlrected to'refer to your department
Memo No. D/2229/5060/XXI-B (])- dated 2-2-99 & to inform you that singe
permanent Benches of Lok .Adalats have alyeady. been Constltutad in ‘all the
Districts by the State Legal. Servuce Authonty, naw it is not desirable to hold}
Jail Lok Adalat. . ’

L
NOTIFICATIONS AND CIRCULARS

D.0.NO. Cr2592/11i- 1-5/57 CH. 19 JBP. 16TH APRRIL: 19991SSUED BY HIGH
COURT OF M.P.TO ALL THE DISTRICT JUDGES. = -

As directed. on the subject mentioned above, { am :o"inform you that all
such civil suits or Appeals pending for the duration of 5 to 10 years in the
courts of Additional District Judges at the head quarter, all those Civil Suits
and Appeals and other misalliance matters shail be taken up by you in your
court and shall be disposed of by you as far as possible.

Please send the list of all such old Civil matters pending in the courts of
Additional District Judges at the head quarters along with the list of all such
old cases transferred to your court. )

Also direct all the Additional Sessions Judges working at the outlymg
stations of your District to dispose of all civil matters pendmg for more then 5
years in their courts. expeditiously on priority basis.
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TIT-BITS
1. MEDICAL ETHICS AND RIGHT TO PRIVACY AND HEALTHY LIFE AND
CONFLICTING FUNDAMENTAL RIGHTS OF TWO PARTIES:-
(1998) 8°SCC 296 -
MR ‘X' Vs. HOSPITAL 'Z'

... Duty to maintain secrecy exception. Disclosure for protecting an identifi-
_ - able person against heaith risk. Consequent to test of blood, for transfusing to
.- another, testee found to be HIV (+). Doctor conducting the test, disclosing the
festee’'s HIV (+) status to testee's fiancee. Such disclousre although resulting
in calling off of the marriage, held permissible. Hence. a corresponding right
jto confidentiality, even if vested in the testee, held, was not enforceable
against the doctor. Such disclosure was not even violative of testee's right to
.- privacy nor was violative of his right to marriage as the right to marry during
“continuance of communicable veneral disease or impotency has to be treated
~ ‘as merely a "suspended right" Hippocratic oath not enfofceable. Ss. 20- A and
- 33 {m) of Medical Council Act, 1956 considered.

" Conflict between fundamental rights of two parties. Right to privacy of one

7:‘and right to healthy life of the other. Question was which one should prevail. In

- suich a case only that right which would advance public morality or public

. interest would be enforceable. Right to privacy was held not absolute. All

_systems postulate healithy body and moral ethics. Person suffering from VD or

.. HIV (+) wifl not have an enforceable right to marry till cured. it would remain a
~ " suspended right’ Jurisprudence regarding ' Right' discussed.

Right to healthy life is inherent in Article 21 of the Constitution. This right

: “would justify breach of confidentiality or right to privacy of another person.

.. Doctor or institution responsible for the disclosure would be acting in public
" interest in protection of rights and freedom of others.

Right to government service cannot be denied to person suffering from

- "nght"‘ defined as under:

. “Right" is aninterest recognised and protected by moral or legal rules. it is
~@n interest the violation of which would be a legal wrong. Respect for such

.. inferest would be a legal duty. This is how Salmond has defined "right" In
- “order, therefore, that an interest becomes the subject of a iegal right, it has to
. have not merely legal protection but also legal recognition. The elements of a
S "legal right” are that the "right" is vested in a person and is available against a
T person who is under a corresponding obligation and duty 1o respect that right
<7 and has to-act or forbear from acting in a manner so as to prevent the violation
' "l'o?the right. i, therefore, there is a legal right vested in a person. the latter can
-7 geek its protection against a person who is bound by a corresponding duty not
o té vuolate that right.
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2. DISMISSAL IN DEFAULT : GROUNDS FOR RESTORATION:-
(1998) 8 SCC 324
RAMBHAU Vs, SHANTABAI AND OTHERS

During pendency of Writ Petition before High Court some order, ansmg;
out of same writ petition, passed by Supreme Court. Effect of.

_ This appeal has been filed against an order dated 29-6-1992 passed by
learned Single Judge of the Bombay High Court rejecting the application for
restoration of the writ petition dismissed for default filed on behalf of the
appellent.

Heard learned counsel for the parties. It appears that some order had
‘been passed by this Court which could not be communicated to the counsel.
and in the meantime the aforesaid writ petition was taken up for hearing and
dismissed for default. in the order rejecting.the prayer for restoration, learned .
Judge has said that absence of intimation from the counsel was not sufficient
ground for restoration of the' writ petition. In view of the fact that an order had
been passed by this Court arising from the said writ petition, we are of the
opinion that the learned Judge should have restored the writ petition. Accard-
ingly. the appeal is allowed. The order dated 29.6.1992 is set aside. The writ
petition is restored to its original file. We request the High Court to dlspose of
the same at an early date . )

°
3. CONFLICITING VERSIONS OF STUDENT AND THAT OF SELECTION
COMMITTEE:-
(1998) 8 SCC 333
ADMISSION COMMITTEE, C.1.1. 1995 Vs. ANAND KUMAR

We are unhappy to note that the High Court has Chosen to believe.the -
version of the student against the Members of the Selection Committee. it was
a case of word against word and in the absence of any malafide or any other
supporting material,one should have thought that the Court would have pre-
ferred to accept the version of the Selection Committee. Moreover, calling
upon the Selection Committee to answer and justify each and every selection
made, in the absence of any malafides is to cause impossible burden upon it.
We therefore set aside the judgment of the High Court but so far as the
respondent is concerned, since three years. have passed by since the admis-
sion to the course of his choice, we are not inclined to disturb him at this
distance of time.

N
4. |L.P.C. SECTIONS 304 PT. Il OR 302:-
(1998) 8 SCC 355 '
HARI SHANKAR Vs. STATE OF RAJASTHAN

Appellant throwing a burning stove on the deceased resulting in his death
due to burn injuries. It was held that it cannot be said that it was merely a rash
and negligent'act on the part of the appellant. He can be attributed with knowi-
edge that his act was likely to cause death. He was held liable to be convicted
under S. 304 pt. I and not under S. 302.
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. Only question that we have to consider in this appeal is what offence can
- ‘be said to have been committed by the appellant on the basis of the facts
found by the High Court. It has been held that while the appellant, deceased
:.Bheem Singh and one Shah Megan were taking tea in the tea-club of the Air
" Force, 32 Wing (MT Section) an exchange of words took place between the
"+ appellant and deceased on account of the demand made by the appellant for
,,‘_retuming Rs. 60,000 which he had advanced to the deceased. The appellant
~wbecame angry and picked up the burning kerosene wick-stove and threw it on
- the deceased. Kerosene from the stove spilled over the.clothes of the de-
- ceased and as the burning wicks came in contact with his clothes they caught
S fifé The.deceased ultimately died as a result of the burns received by him.

.79 What was submitted by the learned counsel for the appellant was that the

' Qiia‘ﬂpeilam had eshemity with deceased. He had no intention to kill the de-

.ceased as by killing him he could not have recovered the amount of Rs.

50,000 which he had advanced to the deceased. He further submitted that the

* ‘quarrel between the two took place all of a sudden and in the heat of the

_ .= moment - the appellant had picked the stove and had thrown it towards the

" .deceased, He, therefore, submitted that it was merely a rash and negligent act

" anithe part of the appellant. We cannot agree with the submission of the

- leathed counsel. Since the appellant had thrown a burning stove on the de-

.. ceased. ha would have known that his act was likely to cause burns resulting

. indeath, Irt.viéw of the facts and circumstances of the case, he can be said to
" hiave commiitted an offence under Section 304 Part Il IPC.

S o We therefore. allow this appeal partly, alter the conviction of the appellant
L from under Section 302 to Section 304 part Il IPC and reduce the sentence of
»,:f . Impnsnnment for life to ngorous imprisonment for five years.

@

C’ONTRACT ACT, SECTIONS 126, 128 AND 141:-
{1998) 8 SCC 433
STATE BANK OF INDIA Vs. MADRAS BOLTS & NUTS (P) LTD.

Lookmg to the importance of the judgment, the whole Order is reproduced
e fg’r forther quidance:-

ORDER

*.The appe!lant~State Bank of Irdia had filed this suit agamst M/s Madras
"Bolts & Nuts {P) Ltd. and its three Directors,defendants 2 to 4, of which the
2nd defendant is:the Managing Director. The Suit was for recovery of a
sumof Rs 2,47,797. 18 with future interest as set out therein under a cash
= ¢redit (Mundy Type) Account and Rs. 22,133,40 under an overdraft against
bills -account. The three Directors of the first defendant Company had
gwen personal guarantees and the 1st defendant Company had executed
promissory notes as collateral security for repayment of the amounts due

and payable by the first défendant Company under these accounts. De-
. fendants 1 and 2 did not contest the suit. The only contestants were De-
. fendants 3 and 4.
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Defendants 3and 4 had resigned as Diraectors of the Company w.e.f.
12-8-1966. At the hearing of the suit, it was conceded on behalf of the
Bank that Defendants 3 and 4 would be liable only in respect of the liabilites
of the 1st defendant Company as of 12-8-1966. Learned advocate of the
Bank also pressed the claim of the Bank against them only under the cash
credit (Mundy Type) Account and on the amounts due and payable in this
account as of 12-8-1966. On the basis of this concession, the learned
single Judge passed a decree against Defendants 1 and 2, as prayed. He
passed a decree against Defendants 3 and 4 for a sum of Rs. 1,86,889.97
with simple interest at 8.25 % per annum from 12-8-1966 up to date with-
out any rest and with future interest at 6% per annum from this date to the
date of realisation.He also made an order for costs as set out therein. He
also said that after the filing of the suit, a sum of Rs. 95,000 was realised
by the plaintiff-Bank by selling the securities. Whatever amount had been
realised, should go in partial satisfaction of the decree.

An appeal was filed against this judgment and decree by Defendants 3
and 4 before the Division Bench of the High Court. Defendants 3 and 4
contended that they would be entitled to the credit of certain payments
received by the Bank from the Company after 12-8-1966. The other con-
tention was that since they were required to discharge the liabilities of the
Company as of 12-8-1966, they would be entitled to the benefit of the
securities held by the Bank to cover the credit facilites granted by the
Bank to the Company. Both the contentions were upheld by the Division
Bench of the High Court. Hence the Bank has filed this appeal.

In respect of the first contention, the learned Single Judge has examined
the nature of the credit entries in the account after 12.8.1966 and has held
that the subsequent credit entries after 12.8.1966 amounting to Rs.
91,877.80 were out of the bills deposited against drawings by cheques
for purchasing raw materials, and these credit entries are appropriated
towards the liabilities so incurred. Since the plaintiff-Bank has specifically
appropriated these sums towards liabilities subsequently incurred, De-
fendants 3 and 4 cannot get the benefit of these amounts subsequently
paid to the Bank. We agree with this reasoning of the learned Single
Judge.

The only other question which remains is in respact of the securities in the
form of raw material, plant and machinery of the Company held by the
plaintifi-Bank to secure the amounts advanced by the Bank to the Com-
pany. Obviously, these securities cover not merely the claim of the Bank
against the Company up to 12-8-1966, but they also cover the claim of the
Bank against the Company in respect of the liabilities arising after
12.8.1966 also. whether they be in the form of interest or in any other
form. Since the securities cover the entire liability of the Company, these
cannot be availed of by the original Defendants 3 and 4 only in respect of
the liability of the Company up to 12-8-1966. It is also necessary to note
that the securities have been subsequently sold and have realised only a
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sum of Rs. 95,000. Looking to the claim which has been decreed against
the Company, it is clear that the liablility of the Company which covers the
entire period is much larger than the liability of Defendants 3 and 4 and
the difference is in excess of Rs. 95,000. The finding of the Division Bench
that the value of the goods available as security at the time when Defend-
ants 3 and 4 resigned as Directors of the Company, should be taken into
account while determining the liability of Defendants 3 and 4, is errone-
ous. Mr E.C. Agarwala, learned counsel for Defendants 3 and 4 has placed
strong reliance on Section 141 of the Indian Contract Act, 1872. Section

- 141, however, envisages a case where the liability of the surety is coex-
tensive with the liability of the principal debtor. It provides that such a
surety would be entitled to the benefit of every security which the creditor
had against the principal debtor at the time when the contract of suretyship
was entered into. Such is not the case here. Mareover, the interpretation
put on section 141 by the Division Bench, in our view, is not correct.

6. In the premises, the judgment and decree of the Division Bench is set

- aside. Since the judgment and decree of the learned Single Judge has

. proceeded on the concession granted by the appellant-Bank that they

would hold Detendants 3 and 4 liable only in respect of the liabilities of

.. the Company as. existing on 12.3.1966, we are not examining the merit of

~ that finding given by the learned single Jutige. Hence, the judgment and
" decree of the learned Single Judge will stand.

6.. SERVICE LAW : MISCONDUCT : WILFUL ABSENCE:-
. (1998) SCC 222
' STATE OF PANJAB Vs. BAKSHISH SINGH

Respondent filed a civil suit against his dismissal from service which was
ordered on the ground of unauthorised absence. The trial court decreed the
suit by holding that once absence from duty was regularised by grant of leave
without pay, the absence could not be treated as misconduct. The trial court
.. also took note of the fact that the respondent’s statement that he was not given

an opportunity of personal hearing and that his signatures were obtained
“ under duress in the departmental proceedings, was not controverted by the
_ appellant-State. The appellate court affirmed the findings of the trial court that

- .“onte absence had been regularised by grant of leave, the charge against the

- raspondent did not survive but still it proceeded to consider whether his mis-
“gonduct of absence was grave enough to warrant extreme penalty of dis-
" missal. The appellate court expressed an opinion that lesser penalty was
warranted in this case and therefore it remanded the case back to the punish-
ing autho‘rity for passing a fresh order. The appeliant-State filed second ap-
. peal in'the High Court which was dismissed summarily and then the appel-
lant-State brought the matter before the Supreme Court which noticed that the
* order of lower appellate court was inconsistent in as much as it upheld the
fmdlngs of. the trial court that no charge survived after regularisation of re-
_ spondent's absence, yet it remitted the case to the punishing authority for
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fresh consideration of penalty. The Supreme Court noted that the ngh Court
also did not pay attention to remove this irregularity.

The appellant-State inter alia contended before the Supreme Court.that
this Court could not cure inconsistency because the respondent had not filed
any cross appeal. The Supreme Court however removed inconsistency. by
invoking Article 142 of the Constitution and by referring to Order 41, Rule 33
and Section 107 (1) (a) of the Code of Civil Procedure, 1908.

HELD:

It is not possible to accept the contention that if the Supreme Court inter-
venes in the matter even in exercise of its power under Article 142 of the
Constitution, the same would be without jurisdiction. The Court cannot ignore
substantive rights of a litigant while dealing with a cause pending before it
and can invoke its power under Article 142. The power cannot however be
used to supplant substantive law applicable to a case. Aritcle 142 even with
the width of its amplitude. cannot be used to build a new edifice where none
existed earliar, by ignoring express statutory provisions dealing with a subject

and there. - achieve something indirectly which.cannot be achieved directly. -

Suprei.. Court Bar Assn. vs. Union of Ind:a, (1998) 4 sCC 409 AIR
1998 SC 16 - alied on

O Jer 41, , .ule 33 CPC gives very wide power to'the appellate court to do
complete justice between the parties and enables it to pass such decree or
order as ought to have been passed or as the nature of the case may require
notiwithstanding that the party in whose favour the power is sought to be
exercised has not filed any appeal or cross-objections. The discretion, how-
ever, has to be exercised with care and caution and that oo in rare cases
where there have been inconsistent findings and an order or decree has been.
passed which is wholly uncalled for in the circumstances of the case.The
appellant court cannot in the garb of exercising power under this Rule. en-
large the scope of the appeal. Whether this power should or should not be
exercised depends upon nature and facts of each case. (Paras & and 9)

If tnal court can dispose of a case finally, the appellate court can also by
virtue of Section 107 (1) (a) CPC, determine a case finaily.

R.S. Laia Praduman Kumar vs. Virendra Goyal, (1969) 1 SCC 714 : AIR
1969 SC 13°9, relied on

7. JURISDICTION OF CRIMINAL COURTS : SECTION 178 READ WITH
SECTION 408 OF THE CR. P.C.:-
(1998) 8 SCC 319
HARBANS LAL Vs. STATE OF HARYANA .

A criminal proceeding has been initiated against the appsilant pursuant
to the complaint filed by the Deputy Collector of Customs and Central Excise,
Chandigarh. The appeliant approached the Punjab and Haryana High Court
for getting the same quashed. As his contention that the Court at Ambala has
no jurisdiction to try the criminal case filed against him was not accepted by
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- the High Court and his application came to be dismissed, the appellant ha<
- fited this appeal.

.. The contention of the appellant is that the alleged offence as stated in the

- complaint took place somewhere between Rohtak and Delhi and therefore
- the Court of Special Judicial Magistrate, Ambala, can have no jurisdiction to
“-try'that offence. Having gone through the complaint, we find that the main
.- ‘allegation against the appeliant and the other accused is that in pursuance of
+: the conspiracy between them, gold was transported from Pakistan to a place
near Bahadurgarh in Haryana. It is further stated therein that the goods had
_passed through Amritsar, Rohtak and then to Bahadurgarh. Prima facie, it
appears that the goods had passed through Ambala also. Therefore, the
Ambala Court will have jurisdiction to try the offence as carrying of smuggled

' goods is also an offence. The High-Court was, therefore, right in dismissing

L !ﬁs crimmal miscellaneous application filed by the appellant.

5. . CR. P.C. SECTION 439 : BAIL:-
(1998) 8 SCC 368
MANJOOR KHAN Vs. STATE OF BIHAR

- Right of appellant to file application. Since the appellant has a right under
the Code of Criminal Procedure to pay for bail as and when ha intends to, the
High Court could not have debarred him from exercising his such right for one
year. Of course, whether such prayer would be entertainned or not, it is for the
High: Court to decide but it cannot prevent an accused from seeking his re-
" lease on bail. We, therefore, quash the impugned order to the above extent.
®

9. HINDU MARRIAGE ACT, 1955 SECTION 13 AND FRAUD:-
(1998) 8 SCC 375
SANJAY SINGH Vs. GARIMA SINGH

- Gollugion decree for divorce. Suit for divorce allegedly filed by husband
in'the. name of wife (respondent) hurriedly decreed ex-parte. Substantive suit
filed by wife for declaration that the ex parte decree was null and void as she
- had never filed any divorce suit. High Court finding that in hot haste a decree
- for divorce was almost snatched from the court which amounted to fraud on
the court and that the appellant-husband had got the decree by getting an
impostor to file the suit. Accordingly, ex-parte decree set aside and suit re-

" .manded for fresh trial. The High Court held that once the conclusion was

: reached that the ex parte decree was required to be set aside even on the
- a%sumphon that the real plaintiff had also colluded with the defendant for
"~ gnatching a decree of divorce, no further finding aboyt the alleged impersona-
- tion of the wife by somebody else was tendered necessary.
. The High Court in para 8 held that in the result, the order setting aside the
‘ox-parte decree as passed by the learned Single Judge is affirmed subject to
the limited modification that the finding about the suit having been filed by an
. -imposter is vacated and the said question is kept open.
EV RTINS . [
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10. LP.C.SECTIONS 304 PT.1 AND 302:-
(1998) 8 SCC 404
STATE OF RAJASTHAN Vs. SATYANARAYAN

Accused giving kinfe blow to the deceased resulting in his death. Injury
sufficient in the ordinary course of nature to cause death but evidence show-
ing that the blow was aimed at another person but it landed on the stomach of
the deceased. Accused having no dispute with the deceased. Held, in the
circumstances of the case, the accused is liable to be convicted under S. 304/
pt.l and not under S. 302..7 years RT was awarded.

8. CRIMINAL TRIAL:: BLOOD STAINS, ABSENCE OF:-

Merely because no blood was found near the house of the respondent, it
cannot be said that no incident took place there. The fact that Kesar Lal had
received a knife blow near his house was admitted by the accused though
according to him the knife was with PW 2 Satyanarayan and not with him. As
the trial court has pointed out, the place was a public road and there was a lot
of traffic on that road. That could have been the reason why no blood was
found when the spot panchnama was made after a few hours. Moreover, the
evidence discloses that the intestines of Kesar Lal had come out and that
could have bioeked the fiow of much biood. Some biood was absorbed by the
clothes. Therefore, the circumstances that not-sufficient blood was noticed
when the spot panchnama. was made should not have been utilised by the
High Court for holding that the prosecution version was not correct and that
the defence version was more probable

11. L.P.C. SECTIONS 302/34:-
(1998) 8 SCC 497
SANKAR NAGAMALLESWARA RAO Vs. STATE OF A.P.

Evidence of eyewitnesses and two dying declarations recorded by 1.O.
and Judicial Magistrate. The dying declarations establigshing that the appel- .
lants were responsible for causing death. Medical report shows that the inju-
ries were sufficient in the ordinary course of nature to cause death. The inju-
ries were serious though not on vital parts. Conviction under Section 302/34
upheld.

B. CRIMINAL TRIAL:- Witnesses. Part is an witnesses. The witnesses
were not related to the deceased but their services were hired by the de-
ceased for cultivating his land and they were with the deceased when the
accident took place. Such witnesses cannot be said to be part is on witnesses.

®
12. LANDLORD AND TENANT : CHANGE OF USER:
(1998) 8 SCC 425
MOTIRAM Vs. CHAMANLAL

Premises let out for residential purposes. Use of such premises for run-
ning power looms. weaving machines, etc., held violation of S. 108 (o) of T.P.
Act. Hence. landiord is entitled to recover possession. Even otherwise, it was -
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' ’_‘held that High Court erred in reversing the eviction decree on the ground that
. nio damage was caused to the premises. The said change of user did affect the
« residential utility of the premises.

. Paragraph 3 of the judgment is reproduced -

" It is admitted case that the ground floor of the premises in dispute is not
» being used for the purpose for which it was let out to the tenant. It is not
. ‘disputed that the premises was taken on rent by the tenant for residential
. purposes, but later on he converted it for commercial purpose. The tenant has
‘6h the face of it violated the provisions of Section 108 (o) of the Transfer of
. Property Act, which specifically says "but he must not use, or permit another
.., use, the property for a purpose other than that for which it was leased”. The
7 landlord is; therefore, entitled to recover the possession from the tenant on the
- plain language of Section 108 (o) read with Section 13 (1) (a) of the Bombay
Rent Act, 1947, Even otherwise we are not impressed by the argument that no
-damage was caused to the premises. Converting a residential premises into a
-’8art of mini-textile factory is surely going to affect the residential utility of the
. p&emfsas In this view of the matter we are not inclined to agree with the
e ‘reasoning and the conclusions reached by the High Court. We set aside the
- High Court judgment and restore that of trial court as upheld by the appellate
-~ court.and direct the eviction of the tenant from the premises in dispute.

JI Section 13 (1) (a) of the Bombay Rent Control Act, 1947 says that, "the
B _tenant has committed, any act contrary to the provisions of clause (o) of Sec-
‘ﬂon 108 of the TP Act, 1982

13. EXECUTION OF WILL : COMPETENCE TO EXECUTE:-
. (1998) 8 SCC 485
DAGANI RAMDAS Vs. P. DAVEED AND OTHERS

- This ‘appeal by special leave arises from the judgment of the Andhra

, Pradesh High Court, made on 8.9.1996'in SA No. 873 of 1985. The appellant-
- . defendant set up title to the property on the basis of a Will executed by Dagani
Vankamma. She had already settied the property by a settlement deed dated
£4-8-1985. Admittedly, she constructed a building on the land belonging to
< the Government. At the time of settlement, she was the owner of the super-
structure of the building having a possessory title to the land belonging to the

“1 Goverment In 1972, patta was granted by the Government in respect of the
sité, Therefore, the possessory right had by Vankatamma stood ripened into

- full title by grant of patta by the Government. The question arises; whether
" -guch a settlement deed is valid in law? Though the trial court dismissed the
'suit, ‘on appeal, it was decreed by the Subordinate Judge and in the second
: appeal the High Court, in our view quite rightly, upheld the finding that the
_-fespondent had possessory title and title to the superstructure. So she was
- ‘gntitled to settle the property under the settlement deed dated 24-8-1964
.~ subject to the defect in the title of the land on which the building was con-
‘structed, Thereby, she was not entitled to execute any will in favour of the
appellant since she no longer remained to be the owner. The courts below.
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therefore, have rightly negatived the right of the appellant. We do not find any
substantial question of law warranting interference

14. STATUTE LAW : RULES AMENDMENT TO:-
(1998) 8 SCC 469
K. KUPPUSAMY Vs. STATE OF T.N.

Retrospectivity unless expressly or by necessary implication found to be
retrospective, held, amendment to statutory rules would have prospective ef-
fect. Further held that subordinate legislation- Administrative instructions/
Circulars/ Orders cannot override statutory ruies.

Paragraphs 3 and 4 are reproduced:-

The short point-on which these appeals must succeed is that the Tribunal
fell into an error in taking the view that since the Government had indicated its
intention to amend the relevant rules, its action in proceeding on the assump-
tion of such amendment could not be said to be irrational or arbitrary and,
therefore, the consequential orders passed have to be upheld. We are afraid
this line of approach cannot be countenanced. The relevant rules, it is admit-
ted, were framed under the proviso to Article 309 of the Constitution. They are
statutory rules. Statutory rules cannot be over ridden by executive orders or
executive practice. Merely because the Government had taken a decision to
amend the rules. does not mean that the rule stood obliterated. Till the rule is
amended, the rule applies. Even today the amendment has not been effected.
As and when it is effected ordinarily it would be prospective in nature unless
expressly or by necessary implication found to be retrospective. The Tribunal
was, therefore, wrong in ignoring the rule.

For the above reasons, we set aside the order of the Tribunal and remit the
matter to the Tribunal for disposal in accordance with law and-in the light of
what we have said above. The appeais will stand allowed accordingly with no
order as to costs.

[ ]

15. T.A.D.A. SECTION 5 AND ARMS ACT SECTION 25:-
(1998) 8 SCC 525
JASBIR SINGH Vs. STATE OF PUNJAB

Identity of pistol and cartridges seized and that which were produced
before court thus not established by prosecution. Conviction set aside.

Paragraph 3 of the judgment is reproduced:-

What is contended by the learned counsel for the appellant is that the
prosecution evidence itself shows that the pistol and the cartridges alleged to
have been recovered from the appeltant did not have any number or some
distinctive mark on them and after their seizure by the police they were not
sealed. Thus the identity of the weapon and the cartridges seized and the
weapon and cartridges produced before the Court was not established by the
prosecution Having gone through the evidence, we find that the contention
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raised on behalf of the appellant is correct, and therefore, deserves to be
accepted. The pistol and the cartridges. did not have any mark or any number
on them and after seizing the same the police had not thought it fit to wrap
them and apply a seal over them. No explanation in that behalf was given by
the prosecution witnesses. This aspect was not considered by the trial court.
As the identity of the incriminating articles has not been established by the
prosecution, we aliow this appeal, set aside the conviction of the appellant
both under section 5 of the TADA Act and Section 25 of the Arms Act and
acquit him of all the charges levelled against him.
®

" 16. N.D.P.S. ACT, 1985 SECTIONS 21, 23, 28 AND 50:-

(1998) 8 SCC 534

NAMDI FRANCIS Vs. UNION OF INDIA AND ANOTHER CONNECTED
CASE

Conditions for search of persons under Section 50 are not applicable to
search of an article not in actual possession of the offender. Bringing of such
article from the place it was lying to the place of the actual search would not
change the legal position that the article was not being carried on the person
of the accused. Hence, in the instant case, non-compliance with S. 50, held,
not fatal to the offender's prosecution under Ss. 21, 23 and 28. Search of
handbag or the like which person is carrying, held, amounts to search of his
person attracting S. 50.

The petitioner's luggage, while he was leaving India for Lagos, was
searched at the airport at Delhi but no incriminating meteriat was found in the
handbags he was carrying. He had, however, booked one bag which had
already been checked in and was loaded in the aircraft by which he was
supposed to travel. That bag was called to the place of the said search and on
examination it was found that one of the many cartons kept in that bag, con-
tained a material which was suspected to be heroin, That material was seized
and after usual tests, the petitioner was prosecuted and convicted under Sec-

. tion 21,23 and 28 of the Narcotic Drugs and Psychotropic Substance Act,
1985 (for.short' the Act’). The petitioner contended that the omission on the
part of the prosecution to inform the peitioner of his right under Section 50 of
the Act to opt for being examined by a Gazetted Officer,of any department or

. the nearest Magistrate, vitiated the prosecution. Dismissing the SLP and al- -

lowing withdrawal of the writ petition, the Supreme Court.
' L

. 17. NEGOTIABLES INSTRUMENTS ACT SECTION 138 : COMPLAINT
' UNDER DELAY OR LACHES:-

(1998) 8 SCC 453

R.S. TRADERS Vs. RITA KHANNA

Paragraphs 4 and 5 are reproduced :-

~ The appellants supplied certain material and payment therefore in the
sum of Rs. 10,000 was received by them in the form of a cheque dated
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6-6-1991, drawn by the first respondent upon the Canara Bank, Amritsar. The
cheque was dishonoured with the remark "funds insufficient" on 7-6-1991. It
was re-presented on 8-6-1991, 21-6-1991, and 3-12-1991, and dishonoured
for the same reason. On 16-12-1991, the appellant served upon the first re- .
spondent a notice under the provisions of Section 138 of the Negotiable in-
struments Act, 1881 and instituted a complaint. Upon hearing the evidence of
a clerk of the Canara Bank and the appellants, the trial court issued an order
summoning the first respondent. The first respondent thereupon instituted the
aforementioned petition in the High Court. It was argued on her behalf before
the High Court that the appellants had not been diligent in invoking the provi-
sions of Section 138. The High Court accepted the contention and observed
that a creditor was expected to invoke these provisions immediately if he
intended to avail of this penal remedy. The High Court, accordingly, quashed
the complaint against the first respondent. '

As aforestated, the cheque was first presented on 6.6.1991. It was repre-
sented thrice in June 1991 and thereafter on 3.12.1991. On all these occa-
sions it was dishonoured forwant of funds. The complaint under Sectian 138
was filed on 16.12.1891. We do not see any undue dsiay that would debar the
successful invocation of the provisions of Section 138 by the appellants. We
may observe that there have been no successive prosecutions or convictions
on the strength of one dishonoured cheque which would appear to have been -
a consideration which weiged with the High Coun

18. MOTOR VEHICLES ACT, 1939 SECTl_ONS 110-B AND 110-CC
(1998) 8 SCC 421
DR. K.R. TANDON (MRS) V8. OM PRAKASH

Paragraphs’ from 1 to 3 of the judgment are reproduced:-b

1. These three appeals are by the claimants who received injuries in a mo-
tor accident. There was a head-on collision between the offending car
owned and driven by the first respondent and insured with the second
respondent with the car in which the injured persons were travelling. That
car was owned by Dr (Mrs) K.R. Tandon- one of the occupants, the person
who suffered the most, as compared to others, both in terms of injuries as
also pecuniary loss. When the matter was put to issue bstore the Motor
Accidents Claims Tribunal diversitying the claims under various heads,
the Tribunal awarded a sum of Rs. 1,60,907.36 to Dr. (Mrs) Tandon, a sum
of Rs. 26,741 to her injured husband and their two minor injured children
and a sum of Rs 720 to the injured maid servant who was in the employ-
ment with the Tandons.The High Court, on appeals by the respondents,
reduced the award in respect of Mrs Tandon to Rs. 50,157.36; that of her.
husband. and minor children to Rs. 4500 but mamtamed the award in
respect of the maidservant .

2. The negligence of the first respondent and the I|ab|luy of the second
respondent as the insurer are beyond dispute at the present juncture. The
only arenaiis to figure out what should be the correct compensation award-
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able to the claimants. For the purpose, we have carefully gone through
the judgment under appeal. Though we may not like to differ with much of
the reasoning of the High Court towards causing alteration in the sums
" awarded by the Tribunal, still we gather an impression that the High Court
has taken too rigid and strict a view in reducing the compensation. In
particular, we take into account the reduction caused in the sum awarded
27, to Dr (Mrs) Tandon. Under the head "non-pecuniary loss" , the High Court
_ .~ has overiooked the fact that the extent of injuries sustained by her on her
< ribs, spine'and the hip joint, and the treatment she had to undergo in
" order to be up and mobile, would have definitely caused loss of enjoy-
- ment of fife henceforth, besides pain and suffering. She could never have
- been the same after treatment. This account alone deserved a portion of
- the award made by the Tribunal to be sustained. And as it is, in such
. matters, enough of guesswork comes to play a vital part and decision-
. making ultimately ends up in the rule of thumb. Adopting those yardsticks,
-~ we should think that Dr (Mrs) Tandon should have been awarded a sum of
- Rs..1 lakh in all, in the totality of circumstances. Likewise, we should have
. thought that the husband of Mrs Tandon and their two minor children
- .~ should have got a cumulative award of Rs. 10,000/- towards the injuries
.. -they had suffered and the maidservant too should have got a sum of Rs.
7. - 1200-as compensation for the injuries suffered by her. We, accordingly,
% ‘modify the three awards in the manner above-indicated.

'3, The Tribunal had awarded interest at the rate of 6% per annum from the
.. .~ date of the award but the High Court chose to curb it to 3% per annum. in
i the first place, we do not appreciate the reasoning of the High Court to
*--reduce the rate of interest. We also see no justitication by the courts
below of not Having awarded interest, whatever be its rats, from the date
- of the application. The way inflation has galioped in the past two decades
. and the value of the rupee eroded, we see no justification why interest at
" - the rate of 12% per annum was not awardable in the instant matter. We,
... therefore, order that the interest on the sums modifyingly awarded by us,
"< shall be payable from the date of the application itself and at the rate of
-, 12% per annum. Payments which might have been made by the respond-
ents, be adjusted. The Tribunal is required to work this out so that the
“ correct figure is availble to the paities for determining their rights and
- liabilities. The parties may approach the Tribunal for fixing the figure pay-
. able and the sum so ascertained after making adijustments, shall be paid
over to the claimants within three mbnths of the determination.

19, PREVENTION OF F0OD ADULTERATION ACT:- SECTION 16 (1)(a) :-
-(1998) 8 SCC 521
'STATE OF HARYANA Vs. PAWAN KUMAR

Sale of adulterated red chilly powder. Sample of chilly powder found to
~.be.unfit for human consumption. Minimum substantive sentence for the of-
. ence bemg six months. High Court erred in reducing the sentence to the

-
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period already undergone which was less than a month. Sentence enhanced
to six months' Ri. Paragraphs 2 and 3 of the judgment are reproduced:

2.

20.

For exposing for sale adulterated red chilli (lal mirch) powder the re-

spondent, was convicted under Section 16 (1) (a) of the Prevention of

food Adulteration Act, 1854 and sentenced to suffer rigorous imprison-

ment for one year and to pay a fine of Rs. 1000/- by a Magistrate. As the .
appeal preferred by him was dismissed by an Additional Sessions Judge,
the respondent filed a revision petition in the High Court, While upholding

the conviction, the High Court reduced the substantive sentence imposed
upon the respondent to the period already undergone while maintaining
the sentence of fine and imprisonment in default of payment there of. The
above order of the High Court is under challenge at the instance of the

State of Haryana on the ground of sentence.

Having regard to the fact that report of the Publlc Analyst, which was
accepted by all the three courts below, that the sample of chilli powder
was found to be unfit for human consumption, the High Court erred in
reducing the substantive sentence to the period already undergone (which
is less than a monts) as the minimum substantive sentence to be imposed
under the Act for the above offenice is six months. However, considering .
the fact that since the offence was committed, more than 16 years have
elapsed, we fee! that the minimum sentence prescribed under the Act will
meet the ends of justice. We, therefore, set aside the impugned order of
the High Court only so far as it reduced the substantive sentence of the
respondent to the period already undergane and direct that he shall suf-
fer rigorous imprisonment for six months. The trial court will now take
appropriate steps to apprehend the respondent and remand him to jail to_
serve out the sentence. The appeal is, thus, allowed. -,

RENT CONTROL AND EVICTION : EVICTION SUlT -
(1998) 8 SCC 466
BALDEV SINGH Vs. PUNJAB NATIONAL BANK

Paragraphs 3,4, and 5 of the judgment are repraduced:- '

Respondent 2, Santokh Singh has filed a suit in the Court of Senior Sub-
Judge, Jullundhur for a declaration that the sale deed allegedly executed .
by Defendant 1, Baldev Singh, in favour of Defendant 2, Harbhajan Kaur,

acting as power of attorney of the plaintiff is null and void and conse-

quently the lease deed dated 10-2-1993 is null and void and not binding
on the plaintiff. There are certain other consequential reliefs also. The

question of title may, therefore, arise for determination in that suit. v
The present special leave petition has been filed by Baldev Singh against -
the order dated 1-6-1995 in Civil Revision No. 2174 of 1995 whereby the
High Court dismissed the revision from the order of the Additional Rent,
Controller dated 6-4-1995 allowing the application of Santokh Singh for
being impleaded as a party under order 1 Rule 10 CPC. The learned
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counsel for the appellant herein contends that the question of title cannot
be gone into in the proceedings before the Rent Controller and the Rent
Controller was in error in allowing the application and the High Court too
was in error in summarily rejecting his revision. The situation which
emerges is that if Santokh Singh cannot be impleaded in the rent pro-
ceedings, wherein he would certainly raise the contention in regard to his
title to the property, he would be without a remedy and the rent would be
collscted by Baldev Singh and thereafter he may have to take further
proceedings against Baldev Singh, thus, multiplying the
litigation.Therefore, the appropriate course would appear to be that rent
suit should await the decision of the civil court on the question of title but
in the meantime the tenant, i.e., the Panjab National Bank should go on
depositing the rent/mesne profits in the Rent Control Court and the ques-

. tion of payment of the amount would be a matter that may be decided by

the appropriate court at the appropriate point of time. The parties would
be at liberty to move the civil court for an early hearing.

. In the meantime, the Rent Controller may, at such intervals deemed ap-

propriate, invest the rent in fixed deposits so that it may yield interest. The
proceedings before the Rent Controller will remain stayed till the suit is
disposed of. The present proceedings will stand disposed of accordingly.
' ®

C.P.C. ORDER 33 RULE 5 (D) AND CAUSE OF ACTION:-
(1998) 8 SCC 522
KAMU ALIAS KAMALA AMMAL Vs. M. MANIKANDAN

Permission to sue as an indigent person cannot be granted without going

into the question whether there was any cause of action shown in the plaint.

Paragraphs 2 to 5 of the judgment are reproduced:-

The only question is whether permission to sue as an indigent person can
be granted without going into the question whether there is any cause of
action shown in the plaint. In the impugned order, the High Court has said
as under:-

"At the outest, | agree with the objection raised by Mr. Varadarajan,
learned counse! appearing for the first respondent, since we need
not consider the cause of action or merits of the plaint. itis settled law
that when application for permission to sue is in forma pauperis the
court has to consider the applicant's indigence only. Any other objec-
tion or merits of the case have to be considered only at the time of the
trial and not at this stage..."

Thereafter, the High Court proceeded to conclude as under :

"In the light of the abovesaid factual findings and in view of the posi-
tion of law as seen from Order 33 CPC, | do not find any substance in
the argument of the learned counsel for the petitioners. It is always

" open to them to raise those objections at the appropriate time. Hence
the Civil revision petition fails and the same is dismissed..."
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A bare perusal of Order 33 Rule 5 CPC would indicate that the settled law
on the point is the opposite of what has been treated as the settled iaw on
the point in the impugned order of the High Court. Order 33 Rule 5 CPC
insofar as it is material, is as under:

"5. Rejection of application.- The Court Shall reject an application for

permission to sue as an indigent person-

22.

(a)-(c)
(d) where his allegations do not show a cause of action, or

It is, there are obvious that the application for permission to sue as an
indigent person has to be rejected and could not be allowed if the ailega-
tions in the plaint do not show a cause of action. That being so, there was
no occasion to grant the perimission without deciding this objection and,
therefore the question of deferring consideration of the objection based
on absence of cause of action could not be deferred for conisderation
after grant of the permission. This alone is sufficient to set aside that order.

Consequently. the appeal is allowed. The impugned order of the High
Court is set aside. Since no useful purpose would be served now in send-
ing the matter back to the High Court, we remit the matter to the triat court
for deciding the application for permission to sue as an indigent person in
accordance with law with advertence to the above.

L]

MOTOR VEHICLES ACT, 1939, SECTIONS 110-CC AND 110-B:- IN-
TEREST AND QUANTUM OF COMPENSATION:-

(1998) 8 SCC 424 .

KARNATAKA S.R.T.C. Vs. R. SETHURAM

Paragraphs from 2 to 5 of the judgment are reproduced:-

This appeal has been filed on behaif of the Karnataka State Road Trans-
port Corporation challenging the validity of the award given by the Motor
Accidents Cilaims Tribunal-V, Bangalore City in a motor accident case
which has been affirmed by the High Court. The High Court has also
enhanced the rate of interest over the amount awarded as compensation
from 6% to 12% on a cross-objection filed’ on behalf of Respondent 1
(hereinafter referred to as "the respondent").

On 6-12-1982 at about 6.00 p.m., the said respondent along with his wife
was going on a scooter in the city of Bangalore when an accident took
place with a bus bearing No. MYF 700 belonging to the appellant-Corpo-
ration. Because of the aforesaid accident, serious injuries were sustained
by the respondent including fractures of bone. It may be mentioned that
the said respondent was working as Mechanical Engineer ar Houston,
Texas, at U.S.A. on monthly salary of Rs. 15,000 in terms of dollars, it was
$ 2000 per month. The respondent claimed in amount of Rs. 31,55,004.04
as Compensation for the injuries suffered by him on account of the acci-

"dent aforesaid. The Tribunal after consideration of the relevant materials

including the evidence adduced on behalf of the parties, awarded an
(196)
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amount of Rs. 23,32,900 and directed payment of interest at the rate of
6% per annum of the said amount from the date of filing the application.

. An appeal was filed against the said award on behalf of the appeliant-

Corporation. The respondent also filed a cross-objection and sought en-

“hancement of the amount of compensation including the rate of interest.

The appeal filed on behalf of the Corporation was dismissed but the High
Court enhanced the rate of interest from 6% to 12% We have perused the

. judgment of the Tribunal.as well as of the High Court. We are of the opin-

ion that there is no scope for interfering with the total amount which has
been assessed to be payable to the respondent as compensation. i.e., Rs
23,32,900. However, so far the enhancement of interest is concerned, we

" are of the opinion that as this accident took place in 1982 and an amount
- of Rs. 23,32,900 had been awarded by the Tribunal as compensation for

" the injuries sustained by the respondent, there was no justification on the

i

part of the High Court to enhance the rate of interest from 6% to 12%
Accordingly, that part of the directrion of the High Court is set aside. The

- respondent shall be entitled only to the interest at the rate of 6% over the

amount awarded. This has to be worked out with reference to the amount
which has already been paid to the respondent and the balance amount
which is payable.

The amount awarded to the respondent be paid by the appellant-

' Corproation as early as possible.

23.. 1.P.C. SECTIONS 308/34, 323/34, 324, 325 AND 326:-

* (1998) 8 SCC 857

... SUNIL. KUMAR Vs. N.C.T. DELHI »
~ Attempt to commit culpable homicide not amounting to murder. Whether

"injury caused to the victim was grievous or simple not decisive. Attempt need
~_hot result in hurt.

,Paragréphs 2,3 and 4 of the judgment are reproduced:-

2.
... under Sections 398/34 IPC and has sequelly quashed proceedings against

-=/ the respondents under Sections 323/34 IPC on the ground that the police
" . could not have investigated the said offence without the permission of a
© ., magistrate.

The High Court has quashed charge framed against the respondents

-The dispute is between the tenants and the landlords of a premises in

/- Delhi. On 27-9-1992, there was a clash between the two sides. Both sides
- - allegedly were injured. The landiords are the accused in the instant case.

Sunil Kumar s the victim of the crime, After the matter was reported to the

* police, his medico-legal examination was conducted by the doctor-in-
" charge, who after enumerating the injuries opined them to be grievous.

Dr. Dabbas, whom we have summoned today to explain the medico-legal

. report, was the doctor who supervised and endorsed the report. Accord-
ing to him, the injuries have been termed grievous because two of them
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were lacerated wounds and one was a haematoma and since the blows
were aimed at the head, they had endangered life. The learned Additional
Sessions Judge to whom the case was committed had framed charges
against the respondents under-Sections 308/34 IPC, the gravemen of the
charge being that an attempt to cause culpable homicide not amounting
to murder had been made. whether the injury was grievous or simple
deserved a back seat in face of the charge under Sections 308/34 IPC.Yet

-the High Court when approached in its revisional power under Section

439 of the Code of Criminal Procedure quashed the Charge in finding -
room in the medico-legal report to opine that the injuries were simple. The
High Court observed as follows:

"I have perused the FIR as well as the statement of the witnesses
recorded under Section 161 of the Criminal Procedure Code by the
police. No person including the complainant has made any allega-
tion in their statements that injuries were inflicted by the petitioners
with an intention to cause their death. As already mentioned above,
in order to constitute an offence under Section 308, not only it should
be proved that the act was committed by the accused but it was com-
mitted with the intention or knowledge to commit culpable homicide
not amounting to murder and that offence was committed under such
circumstances if the accused by that act had caused death he would
have been guilty of culpable homicide. Therefore, the most impartant
circumstance in a case under Section 308 would be that an act should
have been committed with intention or knowledge to commit culpable
homicide not amounting to murder. The injuries sustained by the com-
plainant are not such that could in any manner result in the death of
the injured persons. The injuries were caused by a blunt object and it
was one-and-a-half -inch lacerated wound in the scalp. The doctor
who examined the complainant had opined that there was no evi-
dence of head injuries and it did not even require hospitalisation and
he was asked to attend the OPD the next date. The word 'grievous' -
against the injuries has been written and had not given any opinion
about his alleged head injuries. Merely because an injury has been
found on the head, it cannot be said that such an injury was caused
with the intention or knowledge to commit culpable homicide not
amounting to murder. The evidence and circumstances of the case
otherwise show that there was no intention or knowledge on the part
of the accused to cause such injuries which would have resulted in
the death of the compiainant as a result of which they would have
been quilty of murder or culpable homicide not amounting to murder.
The fact that the petitioners have also been injured and a case under
Section 324 IPC has been registered against the complainant clearly.
shows that it was a scuffle between two parties without any intention
_on either side to cause injuries which might result inthe death of the
accused. The material before the Additional Sessions Judge, in my .
view, was not such which could give rise to grave suspicion against
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the peﬁtioners of their having the intention or knowledge to cause
such an injury that had the death been caused, they would have been
guilty of culpable homicide. -

<" "For the foregomg reasons, | am of the considered opinion that the peti-
tioners could not have been charged for an offence punishable under Sec-

. tions 308/34 IPC*

_,4. _The view taken by the High Court is obviously erroneous because offence
- punishable under Section 308 IPC postulates doing of an act with such
" .intention or knowledge and under such circumstances that if one by that

.. ‘act causad death, he would be guilty of culpable homicide not amounting
<.+ -1o murdef, An attempt of that nature may actually result in hurt or may not.
... ltis the atrempt Yo commit culpable homicide which is punishable under
Sectlon 308 IPC whereas punishment for simple hurts can be meted out
under Sections 323 and 324 and for grievous hurts under Sections 325

S -and 326 IPC. Qualitatively, these offences are different. The High Court

~was thus not well advised to take the view as afore extracted to bring
- down the offence to be under Sections 323/34 IPC and then in turn to hold
. - that since that offence was investigated by the police without permission
-.-of the magistrate, the proceedings. under that provision be quashed. For
‘the view afore-taken as to the commission of the offence under Sections
308.34 IPC, it is not necessary to dwell on the correctness of the second
part of the order relating to quashing of proceedings under Sections 323/
.34 IPC, Thus, the entire order of the High Court deserves to be and is
" hereby quashed, restoring the status quo ante of the trial remaining with
““the Additional Sessions Judge to proceed in accordance with law.

24. C.P.C. ORDER 22, RULES 3, 4, 4-A AND 5 AND HINDU SUCCESSION

_ ACT, 1956:- ~
' (1998) 8 SCC 543
LEELA BAI (SMT) Vs. RAJARAM

y The suit was filed by the minors through father. Death of a minor at. Held.

) <‘}ather was mcompetent to pursue the matter where mother a class | heir alive.

Pafagraphs 2 and 3 of the judgments are reproduced:-

A minor's property was sold through his father as guardian. The father in
 teverse acting again as guardian filed a suit on behalf of the minor against
f_'"the vendee forreturn of the property propounding a different nature as to
_ the’transaction. The suit was dismissed. An appeal was taken before the
2lowsr appellate court. While the appeal was pending, the minor died. The
*"estate of the minor devolved under the Hindu Succession Act, 1956 on his
-, mother. The mother never came forward to get herself impleaded as heir

.. and legal reptesentative of thé minor. The father kept pursuing the appeal
on behalf of the minor as if nothing had happened. The lower appeliate
.+ court alowed the appeal. The High Court confirmed the order on subse-
- quent appeal. The short and narrow point now is whether on account of
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the death of the minar the appeal remained competent before the lower
appellate court.

The legal position is clear. The plaintiff in the suit was the minor. He had
sued taking aid of his father as next friend. On the death of the minor, the
need of the next friend vanished. The next friend could not henceforth act
as guardian of the minor. The estate of the minor was decidedly heritable.
Under the Hindu Succession Act, 1956, the mother of a Hindu male is a

* Class | heir. The estate of the minor thus fell in the hands of his mother by

succession. His mother had remained silent as to the litigation. it thus
togically followed that the appeal before the lower appellate court be-
came incompetent and incapable of being pursued. The power of the
Court to go on with the appeal got withdrawn by the supervening event of
the death of the minor. We therefore take the view that the judgment and
decree passed by the lower appellate court as confirmed by the High
Court was not in accordance with law. Both deserve to be set aside. The

High Court has erroneously observed that the father was a natural heir.
Noticeably, the father nowhere figures as Class 1 heir under the Hindu
Succession Act. He as an heir falls in Class Il. His turn comes only when
no one is available in Class |. On this understanding of the position, we
allow this appeal, set aside the judgment and decree of the High Courtas
also that of the lower court dismissing the plamuff's sult but with no order

asto costs :

* B
RENT CONTROL AND EVICTION : EVICTION SUIT : BONAFIDE

REQUIREMENT OF LANDLORD: SENTENCE- BASED NEED-: HOWTO .

BE CONSIDERED :- .
(1998) 8 SCC 504
RAM DULARI Vs. MADANLAL BAJAJ

The first apstlant is the landlady of the demised premises. Jonning with

her as the second appellant is her son who is employed at Jabalpur (M.P.)

on a transferable job.-She, presently, lives with him, The respondent is a

tenant in the demised premises situated in a town called Katni. Setting up.
a plea of bona fide requirement of the premises, the landlady pleaded

that it was the last desire of her husband that she live in the house in

question and that in order to fulfil that desire she was emotnonally bound

and wanted to fulfil that wish. The courts below have taken the view that

since the house was let out by the first appellant after the death of her

husband flouting the aforesaid desire, there was no clement of need to

get back the house. On that basis, defence has been built that the per-
sonal requirement was not bonafide. The High Court has upheld the de-

fence and that has driven the landlady to this Court.

We have heard learned counsel and have also gone through the ]udg-
ment under appeal. The authenticity of the desire expressed by the hus- .
band of the first appellant has not been disputed. The landlady has been
non-suited by way of punishment as to why in the first instance did she
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defy the wish of her husband and let out the house.Having done so. she

. cannot claim it back.This, in our view, is an extremely unsatisfactory way

" of dealing with the matter like the present one. If the landlady had in some

- situation transgressed that desire, that did not mean that she was ever

precluded from projecting that desire at a later stage, and on rethinking,

‘make amends. Denying her the right to live in that house would bring

“about a great deal of mental stress and sense of guilt on her, having

.. :disobeyed her husband and hence her need to have the house for per-

) " sonal requirement was established. Presently, she is stated to be 75 years

of age. keeping this factor also in view, we upset the impugned orders of

~ " the courts below and order eviction of the respondent granting him a

" year's period to vacate thé premises. It is however made clear that if in the

' ‘meantime the personal need ceases to survive, then the respondent may

‘continue as before as a tenant but if it does, he is oblged to vacate the

‘premises on or before the expiry of one year subject, of course, to the
.usual terms of payment of rent etc.

4 The appeal stands allowed accordmgly No costs.
o

26. 1.B.C. SECTIONS 337, 338 304-A: RASH OR NEGLIGENT ACT:-
(1998) 8 SCC 493
STATE OF KARNATAKA Vs. SATISH

" The respondent was driving a truck which turned turtle, resulting in the
death of 15 persons and injuries to 18 persons. The trial court and the appel-
late court held the respondent guilty under Sections 337, 338 and 304-A |IPC
on the ground that he was driving the truck at a "high speed" . The said courts
did not record any finding as to negligent or rash-driving by the respondent but
relied on the doctrine of res ipsa loquitur. However, the High Court acquitted

a the' responden! of all the oﬂences D|sm|ssmg the State's appeal, the Su-

préme Court.
i, ltwas held that

Merely because the truck was being driven at a "high speed* does not be
speak - of either "negligence” or "rashness" by itself. None of the witnesses
examined by the prosecution could give any indication. even approximately.
ad to-what they meant by "high speed" "High speed" is a relative term. it was
forthe prosecution to bring on record material to establish as to what it meant
by "high speed" in the facts and circumstances of the case. Criminality is not to

- be presumed, subject of course to some statutory exceptions. There is no such
’ ;statuory exception pleaded in the present case. In the absence of any material
on the fecord no presumptlon of “rashness” or “negligence” could be drawn
by involvmg the maxim “resipsa loquitur". There being no evidence on record
towestabhsh "negligence" or “rashness" in driving the truck on the part of the
respondent, it cannot be said that the view taken by the High Court in acquit-
ting the respondent is a perverse view. Hence the same calls for no interfer-
ence

[ J
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27. MOTOR VEHICLES ACT, 1988 SECTION 168 (1):-
(1998) 8 SCC 359
RAJENDRA Vs. BISHAMBERNATH AND OTHERS

A student of ciass VIii aged about 15 years meeting with an accident by
truck. Quantum of compensation.

The appellant who was then the student of Class Vlil and aged about 15
years, met with an accident by a truck. There is no dispute that he suffered
serions injuries and one kidney had to be removed. The Motor Accident Claims
Tribunal, Dhar, awarded an amount of Rs. 24,000 which was enhanced by the
High Court to Rs. 48,000. After hearing counsel for the parties, we are of the
opinion that in the facts and circumstances of the present case, the High Court
should have awarded an amount of Rs. 1,00,000 (Rs. One lakh) as compen-
sation to the appellant. Accordingly, we allow this appeal and direct that an
amount of Rs. 1,00,000 (Rs. one lakh) be paid to the appellant as compensa-
tion. The balance amount should be deposited within four weeks before the
Motor Accidents Claims Tribunal, Dhar, M.P. in Claim Case No. 44 of 1980. The
appellant shall withdraw the said balance amount. No Costs.

28. MOTOR VEHICLES ACT, 1939 SECTIONS 110-B AND 110-CC:-
(1998) 8 SCC 363
RENU BALA KALITA Vs. DHIREN CHAKRAVARTY AND ANOTHER
CASE

Motor accndent compensation determination of quantum of. Declarauon
of 1/3 rd of amount by claums Tribunal on account of lumpsum payment, held
unjustified.

2. Two persons namely, Hussain Ali and Khagon Chandra Kalita died in a
motor accident on 10-12-1986 when the bus in which they were travelling met
with an accident. Their widows. Nizita Bibi and Renu Bala Kalita, respectively,
filed separate claims for award of compensation before the Motor Accidents
Claims Tribunal. The Tribunal determined the amount of Rs. 51,000 as com-
pensation payable to the widow of Hussain Ali and Rs. 1,05,000 as Gompen-
sation payable to the widow of khagon Chandra Kalita, However, the Tribunal
deducted 1/3rd of the amount of compensation determined in each case on
account of lump sum payment.The Claimants perferred appeals to the Guwahati
High Court which has affimed the Tribunal's award. Hence. these further ap-
peals special leave.

3. In our opinion, in the facts and circumstances of the case. the amount of
compensation determined in each cash was at the figure which did not call for
any further deduction thereon for any reason. The deduction of 1/3rd of the
amount in each case is not, therefore, justified, The‘High Court did not correct
that error. Accordingly, we correct that error and in addition, we award interest
@ 12% p.a. on the amount of compensation from the date of the claim. This
modification in the Tribunal's award has to be made in these appeals.

4. Consequently, the appeals are allowed to the extent that the direction
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of the Tribunal for deduction of 1/3rd of.the amount of compensation dete
mined in each case is set aside. The resultl is that the compensation payab
to Smt. Nizita Bibi, widow of Hussain Ali is Rs. 51,000 and the compensatic
payable to Smt. Renu Bala Kalita and the other heirs of khagon Chandi
Kalita is Rs. 1,05,000 without any deduction being made from the amount. |
addition, in each of these cases, the claimants would also be paid interest ¢
the amount of compensation @ 12% p.a. from the date of the claim. The Tribt
nal would ensure payment of the entire amount in each of these cases throug
a nationalised bank. Parties to bear their own costs.
[

29. MOTOR VEHICLES ACT, 1988 SECTION 168 (1):-
(1988) 8 SCC 418 v
K. MURUGESH Vs. M. PALAPPA

Student aged 18 years dying in motor accident in 1989. Driver foun
negligent. In Such circumstances the fact that the victim was not, held nc
relevant for determining compensation payable to his parents. He was in th
prime of his youth and had a lot of expectations from life, held relevant.

Paragraphs 3,4 and 5 are reproduced:-

This appeal has been filed on behalf of the parents of the deceased, wht
became victim in an accident on 4-1-1989. Then he was aged 18 years. The
Motor Accidents Cilaims Tribunal recorded a finding in respect of the negli
gence of the driver because of which the death occurred, but only an amoun
of Rs. 30,800 along with interest at the rate of 6% p.a. was determined as the
compensation payable to the appellants. On appeal being filed on behalf o
the ‘appellants, the High Court raised the amount of compensation by anothel
Rs. 5000 i.e. to an amount of Rs. 35,800.

it has been rightly urged that in the facts and circumstances of the case,
the amount determined as compensation payable to the appellant is inad-
equate. The victim was in the prime of his youth and had a lot of expectations
from life. Merely because of that he was not earning being a student, accord-
ing to us, is not a relevant consideration for the purpose of determining the
compensation payable to the appeliant.

Taking all the facts and circumstances into consideration. we direct Re-
spondent 3, New India Assurance Co. Lid. to pay an amount of Rs. 1,00,000
along with interest at the rate of 6% per annum from the date of filing of the
claim petition. If the amount directed by the High Court has already been paid,
then the balance about shall be paid within four months from today.

. 30. MOTOR VEHICLES ACT, 1988 SECTIONS 166 AND 168/DETERMINA-

TION OF QUANTUM OF COMPENSATION:-
(1998) 8 SCC 551
JAMNABAI Vs. DEEPAK AUTOMIBLES AND OTHERS

" The short question is whether the claimants are entitled to enhanced
damages as compared to Rs. 33,000 granted by the High Court for the death
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f the son of Appellants 1 and 2 and brother of the remaining appeliants. The -
ligh Court has passed the aforesaid award in motor accident claim on the
round that the deceased at the age of 20 must be earning about Rs. 200 per
yonth. The-contention of the appellants was that he was.gainfully employed.at
1e relevant time with Shrikrishna Vijay Sawmill, Aurangabad drawing. Rs.
'00 per. month. But even leaving aside that tall claim, in our view, the de-
;ieased must be earning more than Rs. 200 per month.and, therefore, this is a:
:ase for marginal enhancement of the compensation on the aforesaid ground
»y Rs. 17,000 more, thus making the total award of compensation to.be-Rs.
50,000. That would also fail in the permissnble liability of Respondent 3, Insur-
ance Company.

‘We, therefore, enhance the total compensation to Rs. 50 000 in all We
are told that the awarded amount of Rs. 33,000 has been paid by the insur-
ance Company to the appellant. Therefors, Respondent 3, Insurance Com-
pany, Shall now pay an additional amount of Rs.- 17,000 to the claimants.
Respondent 3 shall deposit the aforesaid amount of Rs. 17,000 in the Motor
Accident Claims Tribunal, Aurangabad in Motor Accldent Claim No. 11-of
1983 within a period of six weeks.from today. The said amount shall be permit-
ted to be withdrawn by the claimants in full and final satistaction of:the claim-
ants in these proceedings, on due verification of the clalma’nts. :

31. PARTNERSHIP ACT : REGISTRATION OF PARTNERSHIP SS. 69 (2) &
(3) BAR OF SUIT OR PROCEEDINGS .
(1998) 8 SCC 559
DELHI DEVELOPMENT AUTHORITY Vs. KOCHHAR CONSTRUCTION
WORK

Suit includes proceedings under S. 20 of the Arbitration Act. Arbitration
proceedings instituted under Section 20 of the Arbitration Act by respondent
unregistered firm against appellant DDA. Held. it is void ab initio. This mttial
defect cannot be cured by subsequent registration of the firm.

NOTE:- The dismissal of a suit when it was sought to.be wlthdrawn on the
ground that the plaintiff thereunder was an unregistered firm, does not bar the
filing of a fresh suit on the same cause of action after the firm gets its self
registered and.for doing so no permission is needed.

This appeal raises a short question regarding the interpretation of sec- .
tions 89 (2) and (3) of the Indian Partnership Act, 1932 read with Section 20 of
the Arbitration Act, 1940. The factual matrix in which this question arises may
be briefly stated as under :

Respondent 1, an unregustered firm, filed proceedings under Section 20
of the Arbitration Act, 1940 in the High Court of Delhi. the Delhi Development
Authority entered a counter and contested the proceedings on various grounds
including the ground of limitation. The tearned Single Judge allowed the suit
and directed the appointment of an arbitrator. Against that order a first appeal
was filed before a Division Bench of the High Court by the respondent. That
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appeal was dismissed holding that the subsequent registration of the
cured the initial defect since that was within the period of limitation. Hence
appeal by special leave.

Section 69 (1) provides that no suit to enforce a right arising from a ¢
tract shall be instituted in any court by or on behalf of any person suing ¢
partner in a firm against the firm or any person alleged to be or to have b
a partner in the firm unless the firm is registered and the person suing i

~has been shown in the Register of Firms as a partner in the firm. This s
saction begins with the words: "No suit... shall be instituted in any court
which prima facie bar the institution of the suit by a firm which is unregister
Sub-section (2) next provides that no suit to enforce a right arising fron
contract shali be instituted in any court by or on behalf of a firm against ¢
third. party unless the firm is registered and the persons suing are or he
been shown in the Register of Firms as a partner in the firm. This sub-secti
also begins with the words: "No suit... shall be instituted in any court..." wh

" clearly-bar the institution of a suit by a firm which is not registered. The prc

-sions of sub-sections (1) and (2)have been made applicable to other pi
ceedings to enforce a right arising from a contract by virtue of sub-section

(3) of Section 69. It would thus seem on a plain reading of Section 89 (2) tt
a suit instituted in any court by or on behalf of a firm against any third pai
shall not be valid unless the firm is registered and the persons suing are

have been shown in the Register of Firms as partners of the firm. Piainly, t|
institution of the suit itself is barred both by sub-section (1) and sub-section (
of Section 69 of the Partnership Act. Section 20 of the Arbitration Act provid:

" that where any persons have entered into an arbitration agreement before ti

institution of any suit with respect to the subject-matter of the agreement b
fore the institution of any suit with respect to the subject-matter of the agre
ment or any part of it, and where a dmerence has arisen to which the agre:
ment applies, they or.any of them, instead of proceeding under Chapter
{Chapter H refers to arbitration without intervention of a court) may apply to
court having jurisdiction whithout intervention of a court) may apply to a cou
having jurisdiction in the matter to which the agreement relates, that the agrec
ment be filed in court. Such an application, says sub-section (2) there of, sha
be,in writing and shall be numbered and registered as a suit, Therefore, a

apphcatlon filed by an unregistered firm under Section 20 would aiso be treate

" as a suit and would be hit by Section 69 (2) if the firm filing the application i

not registered with the Registrar of Firms. This appears to be the position i
law which emerges on a plain reading of Section 69 of the Partnership Act an:
Section 20 of the Arbitration Act. This is the view which this Court took in th
case of shreeram finance Corpn. Vs. Yasin khan 1989 (3) scc 476 (paras !

_ and 6). The fact that it is an application to be registered and numbered as :

suit would not make any difference for the obvious reason that though sub
sections (1) and (2) of Section 69 of the Partnership Act refer to-a suit, sut
section (3) there of makes those sub-sections applicable even 'to other pro
ceedings which would include an application registered and numbered as ¢
suit under Section 20 of the Arbitration Act". (See Jagdish Chandra Gupta v

- Kajaria Tradeers (India) Ltd. (A.l.R. 1964 SC. 1882).
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Counsel for the respondents. however, invited our attention to two deci--
ions which take a view that subsequent registration of the firm can cure the
ritial defect provided the registraction is before the period of limitation has
un out. Our attenfion was drawn to M.S.A. Subramania Mudaliar v. East
\siatic Co Ltd. AIR 1 936 Mad 991 and Atmuri Mahalakshmi v. Jagadeesh
lraders AIR 1990 AP 288. However, the High Court of Patna in Laduram
5agarmal v. Jamuna Prasad Chaudhuri AIR 1939 Pat. 239 and the High =
Sourt of Madras in T. Savariraj Pillai v. R.S.S. Vastrad & Co. AIR 1990 Mad
198 take a contrary view and hold that the suit is incompstent ab initic. We
save considered these decisions, but in the light of the plain language of
Section 69 of the Partnership Act read with Section 20 of the Arbitration Act
and in view of the decision of this Court reported in Shreeram Finance Corpn.
(1989) 3 SCC 476 we are clearly of the opinion that proceedings under Sec-
tion 20 of the Arbitriation Act were ab initio defective since the firm was not
registered and the subesquent registration of the firm cannot curé that defact. '

In view of the above, we allow this appeal, set aside the order of the High
Court and hold that the proceedings were ab initio defective as they could not
have been instituted since the firm in whose name the proceddings were
instituted was not registered at the date of the institution of the proceedings.
We, however, make no order as to costs. '

. J
32. COURT FEES ACT S.7 (V) (C) AND (F)
1999 (1) M. P.L.J. 160 SURYAKANT RAJA RAM GUPTA Vs RAJRAM
CORN PRODUCTS LTD. AND ANOTHER _
AN ORDER BY HON'BLE SHRI JUSTICE C.K. PRASAD

_ORDER

1. Plaintiff, bemg aggneved by the order dated 29 11- 1995 passed by the
Second Additional District Judge, Rajnandgaon in: Civil Suit No. 4-A of
1995, whereby the plaintiff has been held to be fiable to pay Court fee on
the valuation of the suit, i, 8, Rs.'20,73,577.55 under section 7 (iv) (c) of
the Court.Feas Act, has preferred this Civil Revlsuon under sectlon 115 0f .
the Code of Cwu Procedure. \

2. According to the plaintiff, presently he is the sole propnetor of the Ra;aram
Maize Products. According to the plaintiff, earlier, the aforesaid firm was
a partnership firm and was registered in accordance with the provisions
of the ndian Partnership Act and it bad five partniers which included the
plaintiff. According to him dispute arose between the partners and ac-
cordingly a meeting of all thé partners was held on 26-11-1992 and in the
presence of the partners decision was taken to entrust Rajaram Maize
Products of the plaintiff exclusively. Case of the plaintiff further is that after
the entrustment of the aforesaid firm in his exclusive name he is running
the firm and according to the document dated 26-11-1992 all the dues
and liabilities have been paid, - . .

' (208)°




3. Plaintiff has further averred that defendant No. 2 Subodh Kumar Gupta is
: plaintiff's eldest brother and he is the managing director of the defendan
No. 1 Rajaram Corn Product Ltd. According to the plaintiff Rajaram Gupta
father of the plaintiff and defendant No. 2 is the Chairman of the Com-
pany; defendant No. 1. Earlier plaintiff and defendant No. 2 were the
partners of Rajaram Maize Products, it is allegation of the plaintiff thal
detendant, No. 1 i.e. Rajaram Corn Product Ltd. had an open and current
account with Rajaram Maize Products. Defendant No. 1 has its units at
Chandigarh and Bangalore. Rajaram Maize Products used to supply
goods to defendant No. 1 at its both units and payments used to be made
by them. Allegation of the plaintiff further is that on 31-3-1992 a sum of Rs.
12,53,865.00 was to be paid by Chandigarh unit of defendant No. 1 to
Rajaram Maize Products. Similarly Bangalore unit of defendant No. 1
owed a sum of Rs. 8,27,01.46 to the plaintiff firm. Total sum according to
the plaintitf thus, due against defendant No. 1 is Rs. 20,80,880.20 It is the
assertion of the plaintiff that after 31-3-1992 defendant No. 1 sent bills for
travelling of defendant No. 2 for participating in the meeting of the plain-
tiff's firm and other travelling bills, and the plaintiff got the amount of trav-
elling bills deposited in the account of defendant No. 1 According to the
plaintiff turther adjustments were made in the accounts of defendant No. 1
and the plaintiffs firm and ultimately on 31-3-1993 a sum of Rs.
20,80,835.80 is outstanding against the two units of defendant No. 1.
Case of the plaintiff further is that accounts officer of defendant No. 2 by
his letter dated 30-5-1991 informed that according to the direction of
Rajaram Gupta, out of the dues of the plaintiff's firm outstanding with
defendant No. 1 a sum of Rs. 18,30,000/- be treated as advance payment
for share capital. Plaintiff was further informed by defendant No. 2 that the
Company defendant No. 1, has allotted share of the aforesaid amount. it
is the allegation of the plaintiff that the plaintiffs firm does not carry on the
business of purchase and sale of shares and it has not given any applica-
tion to defendant No. 1 for purchase of shares. It is the allegation of the
plaintitf that allotment of shares, for the amount to be recovered by the

ﬁ;‘, . plaintiff from defendant No. 1 is illegal and void. Piaintiff has further stated
S that stand to defendant No. 1 that in view of the ailotment of the shares to
& the plaintiff's firm, detendant No. 1 is not liable to pay the said amount is

absolutely illegal. Inthe aforesaid premises the plaintiff prayed for the
relief that defendant No. 1 had no legai right to transfer share of the value
.of Rs. 18,30,000/- in the account of the plaintiff's firm and the plaintiff is
entitled to receive the aforesaid amount from defendant No. 1 Plaintiff
further prayed that he is entitled to receive sum of Rs. 2,43,577.55 from
defendant No. 1 Besides the atoresaid to relief plaintiff prayed for grant of
interest at the rate of 18% per annum. Reliefs sought for by the plaintiff in
the plaint deserves to be reproduced. It reads as follows:-
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Section 7 (iv) (c) of the Court Fees Act roado as follom'-

*7. Computation of fees payable in certain suits- The amount af foo

' payable under this Act in the suits next hereinafter mentioned ahan be com-
puted as follows:-

(iv) in sunts -
(c) For a declaratory decree and consaquential relief:-

\ to obtain a declaratory decree or order, where consequentlal relief is
prayed.”

Stand of the plaintiff before the trial Court, was that, he shaﬂ be hable to ‘

pay Court-fee in accordance with Article 17 (iii) of Schedule H of the Court
Fees Act which reads as follows:

. *"17, Plaint or memorandum of appeal- Thirty rupees in each ot the fol-

lowing suits:-

(ili) To obtain a declaratory decree where no consequential reliof is
prayed.”

4. Shri Agrawal, however, appearing on behalf of the plaintl" submits. that
neither section 7 (iv) (¢) of the Court Fees Act nor Article 17 (iii) of Sched-
ule Il of the Court Fees Act applies in the facts of the present case, His
stand is that the suit falls under section 7 (iv) {f) of the Court Fees Act.
Section 7 (iv) (f) of the Court Fees Act reads as follows:
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“7. Computation of fees payable in certain suits- The amount of fe

payable under this Act in the suits next hereinafter mentioned shall be con
puted as follows:

(iv}) in suits:-
(f) For Accounts:
for accounts;

According to the amount at which the relief sought is valued in the plair

of memorandum of appeal, with a minimum fee of twenty rupees.

In all such suits the plaintiff shall state the amount at which he values th.

relief sought"

5.

As the matter pertains to payment of Court fee | thought it expedient t
hear the Advocate General in the matter. Shir S.L. Saxena, Advocats
General appeared on behalf of the State. Shri Jaiswal has appeared or
behalf of the non-applicants. it is the stand of the Advocate General tha
the reliefs sought for by the plaintiff is for a declaration that allotment o
shares in favour of the plaintiff is null and void and consequential relie
sought is that the plaintiff is entitled to receive the said amount. According
to his submission the relief sought for plainly attracts the provisions of
section 7 (iv) (c) of the Court Fees Act.

As stated earlier, it is the submission of Shri Agrawal that the relief sought
for by the plaintiff is covered under section 7 (iv) (f) of the Act. To drive
home his point that in sum and substance the relief sought for by the
plaintiff is for accounts and accordingly the provisions of section 7 (iv) (f)
of the Court Fees Act is attracted. Shir Agrawal has taken me through the
various paragraphs of the plaint. it is his submission that in artistic plead-
ings should not stand in the way of the Court in looking at the substance
of relief asked for. In support of his submission Shri Agrawal has placed
reliance on a judgment of the Supreme Court in the case of Shamsher
Singh vs. Rajinder Prasad and others, AIR 1973 SC 2384 and my atten-
tion has been drawn to the following passage from the paragraph 4 of the
judgment which reads as follows:-

“As regards the main question that arises for decision it appears to us
that while the Court Fee payable on a plaint is certainly to be decided
on the basis of the ailegations and the prayer in the plaint and the
question whether the plaintiff's suit will have to fait for failure to ask for
consequential relief is of no concern to the court at that stage, the
Court in deciding the question of Court-fee should look into the alle-
gations in the plaint to see what is the substantive relief that is asked
for. Mere astuteness in drafting the plaint will not be allowed to stand
in the way of the Court iooking at the substance of the relief asked for”

There is no difficulty in accepting the submission of Shri Agrawal that to
understand the relief asked for, the Court is not precluded from seeing the
substance of statement made in the plaint and the relief but in the present
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case on facts. | find that the gravemen of the plaintiff's case is that share
was allotted to the plaintiff's firm without any request and the decision to
allot share be declared illegal and void and the amount refunded to the
plaintiff. Thus, the authority relied on by the fearned counsel is of no
assistance. Yet another decision on which Shri Agrawal placed reliance
is the judgment of the Supreme Court in the case of Kesharichand

Jaisukhalal vs. Shilong Banking Corporation. Ltd, AIR 1965 SC 1711,
and my attention has been drawn to the said judgment:-

“The next point in issue is whether the proceedings are governed by’
Art. 85 of the Indian Limitation Act, 1908 and if so whether the suit is
barred by limitation. The argument before us proceeded on the foot-
ing that an application under section 45 (D) of the Banking Compa-
nies Act is governed by the indian Limitation Act, and we must decide -
this case on that footing. But we express no opinion one way or the
other on the question of appficability of the Indian Limitation Act to an
application under section 45 (D) Now, Article 85 of the Indian Limita-
tion Act, 1908 provides that the period of limitation for the balance
due on a mutual open and current account, where there have been
reciprocal demands between the parties is three years from the close
of the year in which the last item admitted or proved is entered in the
account, such year to be computed as in the account. It is not dis-
puted that the account between the parties was at all times an open
and current one. The dispute is whether it was mutual during the
relevant period.

(10) Now, in the leading case of Hirada Basappa vs. G. Muddappa, -
' 6 Mad, H.C. 142 at p. 144. Holloway, Acting. C.J., observed. . :

"To be mutual there must be transactions on each side creating inde-
pendent obligations on the other and not merely transactions which
create obligations on the one side, those on the other being merely
complete or partial discharges of such obligations”

| am of the opinion that this authority is of no assistance for the determina-
tion of the question involved in the case. Lastly, Shri Agrawal has placed
reliance on a judgment of the Supreme Court in the case The Vishnu
Pratap Sugar Works (P) Ltd. vs. The Chief Inspector of Stamps, U.P.
AIR 1968 SC 102, and my attention has been drawn to the following
paragraph: )
"It is true that for purposes of the Court Fees Act, it is the substance
and not the form which has to be considered while deciding which
particular provision of the Act applies. It cannot however, be gainsaid
that the actual relief prayed for in the plaint was an injunction re-
straining the State and its authorities to realise from the appellant- -
company the aforesaid cess and the purchase tax. it is clear from the
plaint when read as a whole that though the appellant-company al-
leged that the Acts were void and that therefore the State of U.P. orits
authorities had no power to realise the said tax and the said cess, It
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may be that while deciding whether to grant the injunction or not, the
court might have to consider the question as to the validity or other.
wise of the said Acts. But that must happen in almost every case
where an injunction prayed for. If for the mere reason that the Cour!
might have to go into such a question, a prayer for injunction were tc
be treated as one for a declaratory decree of which the consequen-
tial relief is injunction all suits where injunction is prayed for wouid
have to be treated as falling under clause (a) of sub-section (iv) ol
section 7 and in that view Cl. (b) of sub-section (iv-B) of section 7
would be superfluous. The contention urged by Mr. Bishan Narain,
therefore, cannot be accepted.”

As stated earlier the plaintiff's relief is founded on the ground that the
action of the defendant in aliotment of shares is null and void and as a conse-
quence thereof the plaintiff is entitled to a decree for the said amount. Here in
the present case specific relief has been sought for i.e. for decree of the
amount adjusted towards the shares. in that view of the matter the autharity

"relied on is clearly distinguishable.

"~ 7. Aspointed out by the learned advocate General plamnff is required to pay
Court fee on the amount which he seeks to recover. In support of the
aforesaid submission he has relied on a Division Bench judgment of this
Court in the case of Badrilal vs. State of M.P. 1963 MPLJ 717, wherein it
has been held as follows:-

“It is obvious that, in each of the two cases before us, the plaintiff
seeks to avoid his liability under a deed executed by himself which
but for the suit, would be enforced against him. In this situation, his
contention that the ciaim made from him cannot really be grounded
on the deed is not material for valuing the relief claimed by him. We
are, therefore, of opinion that the value of the relief of injunction claimed
in each case is the amount, the liability for which he seeks to avoid."

8. To impress upon me that the suit filed by the plaintiff is not a suit for
accounts, as contended by Shri Agrawal for the plaintiff, the Advocate

" ~ General as also Shri Jaiswal contend that in a suit fot accounts relief for
' specific amount cannot be prayed as the amount which would be found
. due is still to be decided. In support of his submission he has placed
L ‘reliance on a judgment of the Supreme Court in the case of M/s Commer-
: cial Aviation & Travel Co. vs. Vimla Pannalal, AIR 1988 SC 1636 and -

my attention has been drawn to following paragraph:-

“In a suit for accounts it is almost impossible for_ the plaintiff to value
the reliet correctly. So long as the account is not taken, the plaintiff
cannot say what amount, if at all, would be found due to him on such
accounting, The plaintiff may think that a huge amount would be found
due to him, but upon actual accounting it may be found that nothing is
due to the plaintiff A suit for accounts is filed with the fond hope that
on accounting a substantial amount would be found due to the piain-
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tiff But the relief cannot be valued on such hope, surmise or con;ec-
ture.”

" In the present: case | have found that the plarntm has prayeﬂ for a dacree
for the amount which has been adjusted in the plaintitf's account in the
form of share, after declaring the said action to be null and void, This.

. Plainly brings the case of the plaintiff under section 7 (iv) (c) of the Court :
Fees Act, | do not find any error in the order impugned. .

9. 'Inthe result, | do not find any merit in this civil revlsion and R i8 dlsmissad:‘ -
accordingly with cost. Hearing fee Rs. 1,000/, IR

.

. 33. L.P.C.:SECTION302: APPFIECIATION OF Evroence MunoEn cass"
(1998) 8 SCC 586 B o
KRISHAN KUMAR Vs. STATE OF HARYANA

Accused running away from the spot. It is alleged that the accuse&?nur~ SRR
dered his mistress by pouring kerosene and setting-her bn fire, Two dying.. ..
declarations recotded, one by the Si and the other by SDM. These dying - - :
declarations were believed by the lower Court. The' ‘conduct of gecuged in° . .
immediately after the incident running away from thé spot riegating the de- .- .
fence version that the deceased committed suicide. The defence withessfound .~ .
unrellable. The doctor opined that burn injuries found on-the siccisset were .
possible while putting somebody on fire by pouring:kefosene was' mapta&

Plea that the accused sustained those mjunes whWi exﬂngufsh!ng fkt nd!;? °
accepted.

34. C.PC:0.34Rr.78&8: -
" (1998) 8 SCC 592 .
SUDESH VITHAL V. SADANANAD smvnnd

Suit was for redumption of mortgage. Prelimina ‘ p’repaﬁd {1

accordance with R. 7. Therefore, as per R. 8 applicatiéh forﬂni?‘dﬁere&ﬁouw
not be moved within the period prescribed under Art: #37 of the LimHation Act. -
It was held that it is the obligation of the Court to prépire a preliminary décres .~ - &
in accordance with R. 7 and for the lapse’ on the pait of the Court,"appetiant =
cannot be penalised on the ground that the apphcatfon for finai decreo was
barred by Limitation. : -

[
i

35, REQUISTITONING AND ACQUISITION OF mmovha . ﬁOPE TY. -
| ACT. 1952 : SECTIONS 8 (3) AND 7 : COMPENSAHON mrakesr o
AND SOLATIUM :- , SR '
(1998) 8 SCC 593 . S
UNION OF INDIA Vs. SWARAN SINGH = *

. Leave granted. We have heard learned counsei on both ﬂdec. Th&on!y";
/- question is : whether the responderits are entitled to the paymenit of solgtium
" and interest under the provisions of Requisition and Acquisition of Immovable
Property Act, 1952. The controversy is no fonger HES INTEGRA. A mree«
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Judge Bench of this Caurt in Union of India vs. Hari Krishan Khosia, 199
Supp (2) SCC 149 had considered the entire controversy and had held tha
the respondents were not entitled to the payment of interest and solatium. The
learned counsel for the respondents sought to place reliance upon a two-
Judge Banch decision in Rao Narain Singh vs. Union of India, (1993) 3 SCC
60. in view of the decision in Hari Krishan Khosla the ratio of Rao Narain
Singh case is no longer good in law.

®
36. CR.P.C. SECTIONS 313-315:-
(1998) 8 SCC 612 :
GAJENDRA SINGH VS. STATE OF RAJASTHAN

The accused appeared and wanted to produce the documents on which
he relied. The documents-were not produced before his evidence was re-
-corded. The accused cannot be denied the opportunity to produce those docu-
ments. .
®

37. EVIDENCE ACT : SECTION 32 : DYING DECLARATION : CORROBO-
RATION WHEN REQUIRED : : |
(1998) 8 SCC 618
STATE OF MAHARASHTRA Vs. MEHTABI

The dying declarations were recorded by the Head Constable and the
doctor and they were found to be genuine and properly recorded. The de-
‘ceased himself stated that the accused poured kerosene on her body and set
her on fire. Finding of the High Court that there was no evidence to prove that
the accused was in the house was patently wrong. Medncal evidence sup-
ported the dying declarauon

38. C.P.C.:0.14 R.2 : QUESTION REGARDING LIMITATION WHEN NOT
TO BE DECIDED AS A PRELIMINARY ISSUE : QUESTION OF FACT -
QUESTION OF LAW:-

(1998) 8 SCC 623
LUFTHANSA GERAMAN AIRLINES Vs. ViJ SALES CORPORATION

The whole judgment is reproduced :-

The defendant is the appellant before this Court. The plaintiff-respondent
filed the suit in question claiming an amount of 1,87,769.40 along with interest
as damages for nondelivery of the goods to the cansignee. The goods in-
question were carried by the appellam to London.

} Apart from other defences which were taken on behalt of the appeliant in

the suit, a specific defence was taken that the suit itself was barred by limita-
tion. According to the appeltant, in the facts and circumstances of the case,
Articles 10 and 11 of the Limitation Act, 1963 shall not be attracted, rather, the
period of limitation has to be calculated in terms of Article 30 of the Second
Schedule of the Carriage by Air Act, 1972.
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The learned Judge decided the question of fimitation as a preliminary
issue and came to the conclusion that the suit was not barred by limitation.
This appeal has been filed against the said order.

The learned counsel appearing for the respondent took an objection that
the learned Judge should not have decided the question of limitation as a
preliminary issue, especially when that question did not arise, merely on the
basis of allegations made in the plaint. This Court has pointed out the undesir- -
ability of plaint. This Court has pointed out the undesirability of deciding a suit
on a preliminary issue. This Court has also insisted that normally all issues .
should be decided while disposing of the suit. The amendment introduced in
Order XIV Rule 2 of the Code of Civil Procedure by the Amendment Act 1976,
also provides that not with standing that a case may be disposed of on &
preliminary issue, the court shall, subject to the provisions of sub-rule (2) of
Rule 2, pronounce the judgment on all issues, Sub-rule (2} of Rule 2 of Order
X1V is an exception where a suit can be disposed of on the question of law
only.

After hearing learned counsel for the parties, we are of the opinion that
the present case was not one-of such suits which should have been disposed
of on the preliminary issue. While deciding the question whether the suit was
barred by limitation, the High Court had to examine the allegations made in
the piaint and the stand taken by the appettant in the written statement, in our
view, it shall not be proper for this Court to express any opinion on the finding -
recorded by the learned Single Judge on the question of limitation. The proper
course shall be to direct that the trial of the suit which had been withheld for
more than 14 years should proceed. We request the High Court to dispose of
the said suit as early as possible. We make it clear that it will be open to the
appellant it the suit is decread in favour of the respondent to raise all the
questions including in respect of the finding recorded by the learned Single
Judge on the question of limitation before the court of aPPeal The appeal is
accordingly disposed of. No costs.

39. SECTIONS 73 AND 45 OF THE EVIDENCE ACT :-
(1998) 8 SCC 613
AMARJIT SINGH Vs. STATE OF U.P.

Specimen writings obtained with- the directions of the SDM. SDM neither
conducting the enquiry nor was trial fixed before him. The SDM was not exam-
ined in the trial. There was no evidence to show that the specimen writing was
given by the accused valuntarily. It was heid that the specimen signatures
were not meant to assist the "court to form its opinion” as envisaged by Sec-
tion 73. Such lacuna affects the relevancy of the evidence of the expert. iden-
tity of the documents on which expert gave his opinion was also not free from
doubt.

(214)




40. CR.P.C. SECTION 438 : GRANT OF ANTICIPATORY BAIL:-
(1998) 8 SCC 617
RAGHUVIR SARAN Vs. STATE OF U.P.

The Courts must give reasons for exercising its jurisdiction. Bail granted
by High Court in a dowry death case without assigning any reason set aside.

Paragraph 2 of the judgment is reproduced :-

Heard counsel. We are surprised, not a little, that anticipatory bail has
been granted in a matter where dowry death is alleged to have taken place
and the investigation is in progress without assigning any reason whatsoever.
if the provision in regard to grant of anticipatory bail is invoked at a stage
when the investigation is in progress and the court is unaware of the serious-
ness of the matter, it would hamper the investigation itself. In any case, if the
High Court felt inclined to grant anticipatory bail, it should have stated the
reasons for exercising that jurisdiction. Otherwise every person against whom
a first information report is lodged alleging a serious crime will rush to the
High Court or the Sessions Court that the case may be considered and obtain
anticipatory bail rendering the provisions of the Criminal Procedure Code in
the matter of arrest, etc. redundant. If the High Court is inclined to grant antici-
patory bail, it should indicate the reasons why it has exercised power in cases
where if the allegations are true, some serious crime could be stated to have
been committed. We, therefore, set aside the impugned order of the High
Court dated 3-8-1995. We do not think that this is a fit case in which the power
for grant of anticipatory bail should be exercised. We think that the High Court
should have dismissed the petition and we hereby do so. the appeal will stand
disposed of accordingly.

41. HINDU LAW : WILL : SECTION 63 SUCCESSION ACT:-
(1998) 8 SCC 598
MANGAL SINGH Vs. NATHU SINGH AND OTHERS

. Paras 6 to 8 of the judgment are reproduced:-

Curiously, the testator's thumbmark, and the signatures of the two attest-
ing witnesses as well as that of the counsel drafting the will appear in line with
one another at the same place from one edge of the page to the other. The

. endorsement purporting to have been made by the two witnesses that they
had seen the testator thumbmark in their presence before they attested the
Will, was patently wrong. for the testator had nowhere first thumb marked the
Will whereafter the witnesses had attested it. Due to lack of proper execution
and without any plausible explanation rendered, we thus get to the consid-
ered view that the second Wiil can also not be relied upon To this extent the
appellants must succeed.

We thus cast away the second Will from consideration as the governing
factor of succession of the estate of Sohan Singh, deceased. His estate would
thus go by natural succession.

Parties' counsel, as goes the earlier narration, are in unison that there
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were three nephews and two nieces of Sohan Smgh they being his b?othet o
Pir Mal's children, Under the Hindu Succession Act, 1956 all those hve would -
share the estate equally. Thus, the suit of the p!amtlff-appellants woukf sland e

succeeded to the extent of their two shares out of the five shares of tMmp- S i
erty in dispute. The judgments and orders of the courts below would thus = -,

-stand modified to this extent partly decreeing the suit to the extant of 2/5th;
share in the property in dispute in their favour. . , Sh g

42. SPECIFIC RELIEF ACT SECTION 10 AND TRANSFER OF PROPEmV A
ACT SECTION 58:- - 3
'1999 (1) VIDHI BHASVAR 46
BHADRI PRASAD VS. SMT. KESHAHBAi

Registered sale deed with an agreement to reconvey wmﬂn slx 98&75 o
document of out and out sale with a candition of resale. Time is the essence of
the contract. it is not a document of mortgage by a tonditional sale. itwae &
registered sale- deed with possession and thers was an aqraemamta ‘salg
within six years.. i

43. CR.P.C.SECTION125:- . .
1999 (1) VIDHI BHASVAR 54
ABDUL HAMID VS, SMT. SHABIHA

Daughter not suffering from any physicat or mentat abnormality is entitled . g ;
to have maintenance. from her father tvll she attams majority Thereaﬁar no,:,_‘ o
such claim lieg. . = ; : o

EVIDENCE VALIDITY:s -
(1999) 1 SCC 298 - .
"~ THATCHARA anomsks vs n x mn

the sale deed for want of court's permssmn On the basis of adnnsslonf y»cne o
of the plaintiffs, appearing as' PW, and the recital iy sale deed, the trial court E
finding that a small building left by their deceased father was reconstructed . =
with the amount received from the impugned sale and the same was fetching ;

rent. Trial court further finding that the rental so received was the only-source -

of maintenance and education of the minor childreri. The trial court, therefore,-
dismissing the suit. High Court upholding these findings and also holding that -

prior permission of the court was not required. In such circumstances, High .
Court's order remanding the matter to the trial court'to record further evidence.

to prove that the sale proceeds had been invested in immuovable property,

held, unsustainable. Evidence Act, 1872, S. 58, Guardtans and Wards Act,. .

1890, Ss. 27 and 29. :

[ ]
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45. SERVICE LAW : CANCELLATION OF APPOINTMENT BEFORE T
" BECOMES EFFECTIVE : NATURAL JUSTICE:-
(1999) 1 SCC 422
DR. J, SHASHIDHARA PRASAD VS. GOVERNOR OF KARNATAKA
AND OTHERS

The appellant was appointed as Vice-Chancellor with effect from 4.9.1997.
The order issued on 20.8.1997 but on 21.8.1997 appointment order was can-
celled on the ground that a criminal case was pending against the appellant
and therefore, the Chancellor did “not find it desirable to appoint {the appel-
lant) as the Vice-Chancellor”. Appeltant was subsequently acquitted in the
criminal case. The cancellation order, held on facts, was not stigmatory, nor
principles of natura! justice attracted in this case. The appellant's plea was
rejected that he should have been afforded opportunity of heanng before
cancellation.

1t was further held that there was no necessity for giving opportunity to the
appellant before the Chancellor passed order dated 21.8.1997 rescinding his
earlier order dated 20.8.1997. The Order dated 21.8.1997 say, “Whereas un-
der the above circumstances, | do not find desirable to appoint (the appellant)
as the Vice-Chancellor”. This order does not cast any stigma on the appellant
because it does not say that the appellant was an undesirable person and that
he should not be appointed. The order dated 21.8.1997 means only that in
view of the tacts stated in this order, it was not desirable on the part of the
Chancelior to appoint this particular person, However, if on future any va-
cancy arises and an occasion arises for the selgction pannel to consider
different names to the post, nothing provents that panel trom cons;denng the
name of the appellant also. .

o

46. BONAFIDE REQUIRMENT OF LANDLORD : KARNATAKA RENT CON-
TROL ACT, 1961 SECTION 21 (1) (h) :-
(19989) 1 SCC 439
M.S. ZAHED VS. K. RAGHAVAN

Premises “reasonably and bona fide” required. Requirement must not
only be bonafide but also be reasonable. Word 'reasonably'. Significance of.
Comparative hardship to be seen. Landlord and tenant residing in the same
building. Eviction petition filed by landiord on ground of requirement of addi-
tional space. Family of landlord comprising of himself, his wife, two grown-up

- daughters and two minor children and also widowed mother often staying.

Family of tenant comprising himself, his wife,four children unemployed brother
and mother. Landlord in passession of a substantial protion of the ground floor
and also entire first floor. Tenant in possession of only a hall admeasuring
7'2"x10'10" and a bedroom admeasuring 10'x2"x 5'56" apan from a kitchen and
a toilet in the ground fioor of the same building. Having regard to size of
tamilies of both the parties, accommodation in their passession, their status
and econamic position, held, though landlord's requirement of additional space
was bonatide, but there being no genuine existing need for the same, require-
ment was not reasonable.
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B. - 'REVISIONAL JURISDICTION UNDER RENT CONTROL ACT SEﬁTION
115 C.P.C. - %

Provisions relating to rent control compared.

It was held that the powers of revision available-to the ngh Courtunder
Section 115 CPC are circumscribed and only errors of jurisdiction if detacted
from the order sought to be revised can be corrected by the High Court, Even

_the statutes conferring powers of lower courts or authotities are legai orproper, .
would gnable the High Court to exercise jurisdiction that is wider than theong
under Section 115 CPC but not so wide as to.enable the High Court to ¢drrect -
mere errors of facts. The legality of the order of the Srhall Cause Court: which = ~~
would fafl for consideration of the High Court would pertain to errors of law
that might have been committed by the said Court. But the Hidh Court in
exercise of its revisional jurisdiction under Section 80 (1) of ithe kamatika
Rent Control Act can consider the question whether the order of the Court of
Small Causes were correct or not in the light of the evidence on record.
Though revisional power cannot be equated with the power ot reconisidera-
tion of all questions of fact as a court of first appeal; but still the natursof the
revisional jurisdiction of the High Court under Section 50 of the:Act wiil heve o
be considered in the light of the express provisions of the statute conferriy’
such power. On the express language of Section 50 (1), therefore, it cannot be
said that the High Court had no jurisdiction to go into the" questlon of correct-
ness of findings of fact reached by the Court of Small Causes on r@levant
evidence. : ;

47. SERVICE LAW : COMPULSORY RETIREMENT Puauc lm'en!sr :
MODE OF CONSIDERATION:-
(1999) 1 SCC 529 ‘
STATE OF GUJARAT VS. SURYAKANT

Compuisory retirement. Public interest, held i tha ri'm ' v
Only honest and efficient persons are to be retained m setvice while dighon.
est, corrupt and dead wood, to be dispensed with:: Efficiency arid”horigsty to
be assessed on the basis of material on record, ofwhich conﬁdomia!f report- .
are an important input. An employes with doubtful integrity cannot be consid-
ered as efficient. No tangible material found agaim respondent exc ot thaf
he was involved in two criminal cases relating to 1ssue of bogus pe s and -
tampering of official records. Pendency. of the cases,: held in-itself ‘was not
sufficient in the present case to retire respondent cbmpulsor"y though it de--
pends upon nature of offence and circumstances of each case to Judge nature
of offence and circumstances of each case to ]udga ‘whethér involvemsht in &
criminal case can be a ground. for.compulsory retirement. Further, held Re-
view Committee exceeded its jurisdiction in doubting respondant‘s lﬁtegrity
on the basis of pending criminal cases when there-was no indication of-doubt- - -
ful integrity in the confidential reports. Order of cofnpulsory retirement i in;the 1 J
present case, held, was passed for a collateral purpgse of removing rqﬁpend-
ent immediately from service and therefore it was pumﬂve and wmwm aﬂy
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public purpose. Bombay Civil Services Rules, 1959 R. 161. Admnmstrahve
Law Administrative action. Colourable exercise of power.

B. CONFIDENTIAL REPORT : ADVERSE REMARKS: PURPOSE OF:-

Communication is to afford an opportunity to employes to improve himself
or to explain his conduct.

48. MOTOR VEHICLES ACT, 1939, SECTION 110-A: NEGLIGENCE:-
1899 (1) VIDHI BHASVAR 36
"M.P.S.R.T.C.VS. MAHILA SHANT! DEVI

The negligence of offending bus driver proved by witnesses. Bus driver
also not stopped bus after accident but on the contrary got it washed for
removing blood stains and he also tried to disturb position of spot. His negli-
gence was proved. Case of negligence was made out.

: [ J

49. MOTOR VEHICLES ACT, 1988, SECTION 168:-.
1999 (1) VIDHI BHASVAR 17
MOOLCHAND VS. S.S. PARIHAR

Bone injuries resulting in permanent disability. Minimum compensation
should be Rs. 50,000/-. In injury case it is very difficult to value in terms of
money. No amount of compensation can restore physical frame of the injured.
Award in comparable cases has to be resorted to as held in Shri Jai Bhagwan
Vs. Laxman Singh, 1984 ACJ 1983 (SC).

Paragraphs 3,4 and 5 of the judgment are reproduced:-

The appellant claimed compensation of Rs. 14,21,940/-. The learned Tri- *
bunal, after appereciation of evidence adduced by the parties, held that
the accident was caused due to sole negligence of the truck driver. There-
fore, under the head of pecuniary damages, awarded Rs. 22,000/- for _
madical care, Rs. 3,000/- towards expenses incurred in performing jour- -
ney from Raipur to Bombay, Rs. 2,140/- for engaging one attendant and
Rs. 30,000/- for the loss of pay for a period of six months (in all Rs. 57,200/ -
-) Under the head ot non-pecuniary damages for the pain and sufferings,
which the appellant had sutfered, an-amount of Rs. 25,000/- was awarded
Thus, a total amount of Rs. 82,200/- was awarded with interest @ 18% per
annum from the date of application i.e., 3-2-1990 till realisation.

The task of ‘assessment of compensation in injury claim cases is very,
difficult one, inas-much as, for human sufferings resulting inas-much as,
for human sufferings resulting any serious bodily injury cannot from its -
very nature be valued in terms of money. No amount of compensation can
restore the physical frame of the appellant. Therefore while determining
the damages, the reasonable compensation with moderation having re-
gard to the award in comparable cases has to be awarded. See Jai
Bhagwan v. Laxman Singh and others (1994 ACJ 983 SC). -

In case of B.D. Hattangadi v. M/s Pest Control (India) Pvt. Ltd. and oth-

*
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ers (AIR 1995 SC 755), the Supreme Court has laid down the principles
for assessment of compensation in injury claim cases. The damages are -
awarded in two heads-pecuniary damages and non-pecuniary damages.
So far as the award of damages under the head of pecuniary damages
under the head of pecuniary damages' is concerned, the Tribunal has
rightly awarded the amount of compensation on the evidence adduced,
which we are not inclined to enhance. The non-pecuniary damages in- .
clude : (i) damages for mental and physical shock, pain sufferitig, already
suffered or likely to be suffered in future; (ii) damages to compensate for -
the loss of amenities of life which may include a variety of matters, f.e. o
account of injury the claimant may not be able to walk, run-or §it; (iil)'
damages for the loss of expectation of life, i.e. on account of injury the
normal longevity of the person concerned is shortened; (iv) inconven:
ience, harship, discomfort, disappointment, frustration and merital $tress
in life; from the very nature the Tribunal or a court is required to fix the
amount of compensation in cases of accident, on some guess work,:some
hypothetical consideration, some amount of sympathy linked with the
nature of the disability caused. But all the aforesaid elements. have to be
reviewed with objective standard. .

[

50. MOTOR VEHICLES ACT, 1988, Ss. 168 (1) AND 171 ; FATAL. ACC!-
DENT COMPENSATION PAYABLE TO DEPENDANTS:- .~ .
(1998) 8 SCC 633
DONAT LOUIS MACHADO V8. L. RAVINDRA

Deceased aged about 31 years eaming Rs. 2,500/- per month as journal- :
ist. Compensation was claimed by parents and sister who were depondants
on him. The Supreme Court estimated his earnings at the end of his ¢areer -
had he not died, to reach Rs. 7,500/- per month. Takifig an average at 50% his
future monthly income during the rest of his life could be Rs. 3,750/ per
month. On that basis 12 months' earning would have bsern Rs. 45, 000 and -
adopting a multiplier of 16 his estate would work. about: ‘RS, 8,75, 000/- But
taking a conservative figure of Rs. 6 lakhs, the claimants, who were dépend-
ants on him would have got at least 1/3rd of the amount. Hence Rs; 2, 00,0007

- held was appropriate compensation payable to them. Thersfore cofﬂpeﬂ!saﬂon v

of Rs. 1,27,000 awarded by High Court enhanced by 73,000 which ‘would
carry interest @ 9% from the date of filing of clanm petltion tin payment

o C

51. MOTOR VEHICLES ACT, 1988, S. 168 (1) : NEGLIGENGE- COMPEN-,,, :

SATION:-

(1998) 8 SCC 686
BIMLESHVS. H.P.R.T.C.

The deceased was going on a motor cycle uphiﬂ Trafﬁe mln rsduinng :

N ‘?-‘

precedence to be given to the traffic moving uphill by the traffic going down- o

hill. Duty of bus driver coming downhili was even greater on a curve. Moreo- -
ver, the distance to which the motorcycle was pushed béack as a résult of
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impact and the distance at which the motorcyclist fell after the impact with the
bus indicating that the bus was being driven at a comparatively high speed
while coming downhill even when the bus driver had spotted the traffic mov-
ing uphill on a curve. Held an facts, negligence of bus driver as the cause of
fatal accident proved. Torts. Negligence. Inference of, from facts.

B. MOTOR VEHICLES ACT, 1988- Ss. 168 (1), 166 AND 171 : FATAL AC-
© CIDENT:-

Deceased aged 37 years and was a man of some means since he owned
a motorcycle. Claimants being the widow and four minor children. Tribunal
. awarding Rs. 42,000 which was too inadequate. Therefore Supreme Court on
finding a clear case of negligence awarding a further lump sum amount of Rs.
one lakh in all (inclusive of interest).
]

52. MOTOR VEHICLES ACT, 1988, SS. 168 (1), 166 AND 171 : COMPEN-
SATION QUANTUM OF:-
(1998) 8 SCC 688
R. SULOCHANA VS. ULLGANNAL

Fatal accident claim. Deceased an unmarried man agéd about 21 years
age. Sole claimant being the mother aged about 45 years.

Paragraphs 2, 3 and 4 of the judgment are reproduced:-

The short question is in regard to the quantum of compensation. The
accident took place on 6-6-1979 which caused the death of a young unmar-
ried man aged about 21 years. The mother of the deceased aged about 45
years was the sole claimant before the Tribunal.

The claim for compensation was laid on the averment that the deceased
was working as a Mechanic and was earning about Rs. 600/- per month. The -
Tribunal took the view that he would be retaining about Rs. 100/- for pocket
expenses and contributing the remaining Rs. 500/- to the family. The Tribunal,
however, proceeded on the premises that out of the said contribution the
contribution of the mother could be worked out at Rs. 100/- per month. Em-
ploying 15 year' multiplier factor, the Tribunal determined the compensation at
Rs. 18,000/- and awarded the same with 6% interest. We are afraid that the
Tribunal took a very conservative approach.

We have no reason to doubt the statement that the deceased was em-
ployed and was earning about Rs. 600/- per month. if the family comprised of
the deceased and his mother we think that a large part of the income wouid be
spent on the maintenance of the family. True it is that the mother, who was
aged about 45 years would not have received the same benefit from the son’s
earning for more than five years because in the meantime the boy would have
married. We are, theretfore, of the opinion that keeping these factors in mind, it
would be appropriate to award a sum of Rs. 30,000 by way of compensation
with interest as directed under the impugned order. The appeal will stand
allowed accordingly with no order as to costs. :

[
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53. MOTOR VEHICLES ACT, 1939, Ss. 95 (2) (b) & 110-A INSUF‘EH'S
LIABILITY IN RESPECT OF THIRD PARTY RISK s D

(1999) 1 SCC 552 ~
NATIONAL INSURANCE CO. LTD. VS. NATHILAL

Brief facts of the case are following:- R
\"of ihe

Respondents 1 and 2 filed a claim petition under Section 110- R
Motor Vehicles Act,” 1939 claiming damages in a sum of Rs..8,50,00 tir the =~ -
death of their son, Akhilesh kumar, aged about 22 years. The: deceased . .
Akhilesh kumar was travelleng in a jesp bearing No. RST-1286- “alongy with
three other adults and two children from Jaipur to Sawal Madfiopir when the

~ accident took place on 4-5-1998/5-5-1998 at about 1.15 a,m. Beforé:the:Moter
Accident Claims Tribunal (for short “the Tribunal”) the. appellant took aptand -
that its liability was restricted toa sum of Rs. 15,000 under the P Hidy. The said .
stand of the appellant was not accepted by the Tribunat and by ﬁw ated
27-2-1993, it held that the liability of appellant was UhHmlté and- awa eda. o
compensation in a sum of Rs.2,44,000 with mleresj at the tate of 12'% per S
annum. B
8. A perusal of the Insurance Policy, which has an Q’Xh! {hrou PO P
witness examined on behalf of the Insurance Company. clearly Btows - - '

that the Policy was ih respect of seven passengers and ohe drivef, The s

premium under Part B of the Schedule.of Premium paid 9 iya?ﬁdt the

seven passengers at Rs. 12 per passenger was 8hown és. Rs.. 84.and & 2

additional sum of Rs. 8 for the driver. In addition-fo this, a premiumbf Re. ...

180 was paid towards liability to public risk. As against uniiniited lihbimy R

column, no premium was paid as is evident from the- Policy, The me uée o

that the column against urfimited liabllity was ndt fifled, will nét u mati-

cally lead to the inference that the liability was' uﬁ!ifnitad irﬁﬁ :

any special premium paid towards that claim, oo

7. This Courtin National Insurance Co. Ltd. V. Jug vite ¢
ering a similar case, held as follows: (SCC pp. 629-30, para 8) 4

“6. We have accordingly perused the photostat copy of the peiicy to
ascertain whether risk for &ny amourit highér thar the: ambuntof He;
20,000 contemplated by clause (b) aforesaid was covered, Qur

tention was invited by learned counsel for:th yondemts 3
circumstance that at the right-hand com_e in
policy the words ‘Commercial. Veh&cie Compreh

SR e

ST R

the premium of an ‘act only’ policy it was urged by the, Iéafn & col
sel for the respondents that the liability of the appellartwas urlit S
and not confined to Rs. 20,000 only. We find it difficult to accépt this .
submission. Even though it is not permissible to. use a- veﬁlble‘mless' L
it is covered at least under an ‘act only’ pohcy it is rmt obliga’lmy for’ o

however, it is got comprehensively insured msured ahigher ; .
than for an ‘act only’ pohcy is payable dependmg on the esﬁmated A
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value of the vehicle. Such insurance entitles the owner to claim reim

bursement of the entire amount of loss of damage suffered up to th:

estimated value of the vehicle calculated according to the rules an

regulations framed in this behalf. Comprehensive insurance of the

vehicle and payment of higher premium on this score, however, d

not mean that the limit of the liability with regard to third-party risi
becomes unlimited or higher than the statutory liability fixed unde

sub-section (2) of Section 95 of the Act. For this purpose a spsecific
agreement has to be arrived at between the owner and the insurance
company and separate premium has to be paid on the amount o!
liability company and separate premium has to be paid on the amoun!
of liability undertaken by the insurance company in this behalf. Like-

wise, if risk of any other nature, for instance, wuth‘regard to the driver
or passengers efc. in excess of statutory liability, if any, is sought to be
covered it has to be clearly specified in the policy and separate
premium paid therefor”. (emphasis supplied) ,

In the light of the above ratio laid down by this Court and in view of the fact

that no extra premium was paid towards unlimited liability as is clear from
. the Policy produced before the Tribunal, the judgment and order of the

Tribunal affirmed by the High Court cannot be sustained and are, accord-

ingly, set aside. The liability of the Insurance Company is limited to Rs.

15,000. The award of the Tribunal will accordingly stand modified insofar
. as the liablility of the appsllant- Insurance Company is concerned.

This Court by an order dated 24-10-1994, while granting interim stay,
directed the appellant-Insurance Company to deposit the entire award
money in the Tribunal. It further permitted the claimant to withdraw a sum
of Rs. 50,000 out of such depaosit. The balance amount was directed to be
invested in a long-term deposit in a scheduled bank. The appeliant-Insur-
ance Company is permitted to withdraw the amount in deposit with ac-
crued interest in view of its success in this appeal. The amaunt paid to the
claimant, pursuant to the order of this Court, shall not be recovered from
the claimant but the appellant can recover that amount from the owner of
the vehicle.

54. MOTOR VEHICLES ACT, 1988- S. 151 : INSURANCE POLICY NON-
PRODUCTION OF:-

(1998) 8 SCC 698

MANIKRAM VS. BALUKHAN

This Court had by an order dated 21-7-1995 directed the New India As-

surance Company Limited, Bombay, to produce a copy of Policy No. 44392 in
. respect of the 1975 model Tourist Bus No. UPQO 2545, which it was stated, was
valid up to 1-10-1995. Even though more than six months have expired nei-
ther has the palicy been produced nor has any responsible officer of the
Bombay office filed an aftidavit explaining why the policy has not been pro-
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duced. In such cnrcumstances it would be legitimate for the Court to ratse an

adverse inference.

However, we find that the appellate court dusposed of the appeal en the
limited ground of inordinate delay. The reason for the.delay was soeght to be
explained by the appellant by poiniting out that the appellant was desperately
trying to secure a copy of the Insurance Policy but had not been successful

and hence the delay had taken place. it was important for the appeliant fo - - - -
produce the copy if.it was available as it had a significant bearing on the -
question of meeting the requirement of payment of compensation. amount: to
the injuréd person. We think that having regard to the facts and circumstances
of this case, the High Court ought not to haye taken a strict visw of the matter -

because the delay was not deliberate and there was nothing on the recbrd to

show that the appellant had acquiesced in the matter. instead we find that the . -
appellant was making efforts to secure a copy of the Insurance Policy which -~

would indicate that he was keen to prosecute the matter. In the cm:umstances, L
we allow this appeal, set aside the order of the High Court and dlrect thatthe
appeal be admitted and be heard on merits. There will be no order aa to'&osts e

The matter deserves to be expedited.
®

55. MOTOR VEHICLES ACT, 1939, S. 95 (1).(b) ) & PHOVISO oy (18 :

AMENDED IN 1969) LIABILITY OF INSURER OF GOODS vm-nm.e
(1999) 1 SCC 403 -
MALLAWWA (SMT) VS. ORIENTAL INSURANCE CO. LTD

Whether passenger was carried for hire or rewsrd within the fm

proviso (ii). The context was expiained by the Supreme Court only a vehicle
which is used for a systematic carrying of passengers; held, can-be saidto be. -

a vehicle in which passengers are carried for hire or reward. Henve, pbrsohs i

travelling in goods vehicles, whether owners of the goods or pamngars on

payment of fare or gratuitous passengers, who died in accident met with by *

such goods vehicle, held not coverad by proviso {il). Thersfore, the: Insurerof -
the goods vehicle is not liable to pay compensation for theit death. Pushplbul* -
Purushottam Udeshi case (1977) 2 SCC 745, arising under the 1939 Act as.
corresponding Section 147 of 1988 Act has beén- substantlaﬂy altemd the] i

Moter vehicles Act, 1988, on 147.
The instant appeals were referréd by a two- Judge Bench to a th e-Judge

Bench, inter alia, for reconsidering the case of Pushpabal Purshottam Udeshi F
case, (1977) 2 SCC 745. The questiort was whether the insurer of the;geods Ea
vehicles was liable to pay compensation in case of death of pmomsiravél-'

ling in such a vehicle. In some of the appeals the deceased were owiiers
goods and as such were carried in the goods vehicles. In same “app! is the

deceased were travelling in goods vehicles as pagsengers or -payrient of :
fare, In one case, the deceased was a gratuitous pagsenger. Singe. thécasos..:,f r

- .

related to the period between 1971 and 1985, the Suprere Cotirt conidered -

Section 95 of the Motor Vehicles Act, 1939 as amended by Ac} 56.0f 1§89 and

answering the said question in the negative.
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. Itwas further held that

The legislature after. providing generally in Section (85 (1) (b) in wide
terms so as toinclude “any person” and every-motar “vehicle” within its sweep,
carved out a certain exception by adding a proviso to that clause. By provisc
(i), it restricted the generality of the main provision by confining the require-
ment to cases whete “the vehicle is a vehicle in which passengers are carried
for hire or reward or by reason of or in pursuance of a contract of employment”.
In the first instance, the vehicle had to be a vehicle of that class in which
passergers were carried. If that was not the intention of the legislature, it
would not have used the phraSeology “the. vehicle is a vehicle in which pas-
sengers are-carried? and would have simply provided that “except where
passengers are carried for hire or reward.......... ”. So also the compulsory cov-
erage was not intended for all passengers. Thus, the confinement of the op-
eration of-the maijn provision was in raspect of vehicles and aiso passengers.
And that was consistent with the English law on which Section 95 was based.
(Paras 7 and 8)

Pushpabai Purshottam Udeshi v. Rnnﬂt Ginning & Pressmg Co. (p) Ltd.
(1977) 2 SCGC 745 + AIR 1977 SC 1735, affirmed

- Halsbury’s. Laws of England; Bingham's Motor Claims Cases, referred
to BN

Section 95 was:amsnded by Act 56 of1959. Glause (b) was substituted by
a new clayse. The prouiso remained as it. was. The object of the legislature in
maklng that’ amendmem was to cover the. nsk in respect of passengers of,
pubhc service vemcles The Ieglslature, therefore, made a ‘special provigion in.
ctause (b) (u) leaymg the. rest of sub‘secnon (1) including the proviso as it
was. This shows that the. legisfature did not want to make any change in the
positian of law except to provide specifically for covering risk to passengers of
public service vehncles Though -apparently it looked as if the legisiature by'
introducing two sub- clauses in clayse (b) had tried to make a distinction be-
tween passengers and non-passengers, that was not really so. Though the

_ proviso appeared after clause (b) (ii), it really remained a proviso to the earlier

clause (b) which after the amendment became clause (b) (i}. Neither the ob-
ject of introducing sub-clause (ii) in clause (b) nor the language of the proviso’
indicate that the proviso was to act as a proviso to sub-clause (ii) also. Even’
earlier, the passengers of a public service vehicle were required to be“cov-
ered compulsorily as they answered the description of passengers carried for
hire or reward. The only effect of making a special provision for pasengers of
a public service vehicle was that proviso (ii) thereafter remained appllcable to
vehicles other than public service vehicles.

Keeping in mind the classification of vehicles by the Act, the requirement
of registration with particulars including the class to which it belonged, re-
quirement of obtaining a permit for ysing the vehicle for different purposes
and compulsory coverage of insurance risk, it would not be proper to consider
a goods vehicle as a passenger vehicle on the basis of a single use or use on
some stray occasions as a vehicle for carrying passengers for hire or reward.
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For the purpose of construing a provision like proviso (i} to Section 95 (1) (b),
the correct test to determine whether a passenger was carried for hire or
reward, would be whether there has been a systematic carrying of passen-
gers. Only if the vehicle is so used then that vehicle can be said to be a vehicle
in which passengers are carried for hire or reward. (Para 10)

New India Assuranca Co. Ltd. v. Kanchan Bewa, 1994 ACJ 138 (Drl), o
approved . .

Pushpabai Purshottom Udeshi v. Ranjit ginning & Pronlng Co (P} Ltd. ER i
(1977) 2 SCC 745 : AIR 1977 SC 1735, affirmed e

Chamber's English Dictionary, Biack's Law chtlonary, 5th Edn.,
farred to. e
o

56. CR -P.C. SECTION 482 : FRAMING OF CHARGE : CONSIDERATlOﬂ
BY THE COURT :-
(1998) 8 SCC 630 S s
STATE OF M.P. Vs. HARSH GUPTA ; R
it was held that the only question to be considered was whether the'com:
plaint and its accompaniments disclosed or all of the. oﬂences allegod agalns!
the respondént. :

Paragraphs 2,3 and 4 of the judgments are reproduced I . f*

On a complaint lodged by the Divisional Forest Officer, Morena ’@hdar
Sections 5-C 12, 12-A and 16 of the Madhya Pradesh Van Upaj (Viyapar
Viniyaman) Adhiniyam, 1969 and Sections 26 and 42 read with' Sectionm of -
the Indian Forest Act, 1927 (hereinafter referred to as "the Act"j, thé rnpbndo i
ent was summoned by a Judicial Magistrate to stand trial. Assailing hispros- - .-
ecution he moved an application under Section 482 of the Code of Criminal”
Procedure which was allowed by a Single Judge of the ngh Court Hencb'this
appeal at the instance of the State of Madhya Pradesh. - :

It is rather surpnsmg that at a stage when the only quastion to be cdns
ered was whether the complaint and its accompaniments disclosed any. awa"
~ of the offences alleged against the respondent, the leared Judge nni,omy
went into a detailed discussion about his defence but recorded a concbswo
finding that he was not guilty of the offences alleged-against, him, »Moro’ surs” L
prising is that the learmed Judge ignored the provisions of Sacﬁon 69,4)1 the
Act which expressly raises a statutory presumption against a person arrajgnied - -
~ that the forest produce recovered from him was a propérty of the Goverhfmam T

until the contrary is proved; and needless to say, the. questlonb# proo "9 tho‘ e
contrary can be answered after evidence is fed. X e

For the foregoing duscussion we allow this: appeal aet aside s R
pugned judgment and direct the Magistrate to proceed with the case in ac-
cordance with law, without in any way being influenced by any of !ha ob&urvaﬁ SRR
tions made by the High Court ln the impugned order. - L

T
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57." CIVIL SERVICE PENSION RULES 1976 M P.R.42 (1) (A) AND R. 42 (2)
~ VOLANTARY RETIREMENT :
1999 (1) JLJ 169 (D.B.)
NARAYAN PRASAD Vs. HON'BLE DISTRICT AND SESSIONS JUDGE,
RATLAM

Application for voluntary retirement fulfilling all requirements though not
in prescribed form No. 28, it is acceptable even if it is not in proper protorma.
Substance is to be preferred. In an application for voluntary retirement no
reason need be given. jt may be given after completion of 20 years of service.
However, no acceptance of the appointing authority-is required. Relationsship
oo . -of master and servant seizes after completion of notice period.

Indra Prakash vs. State of M.P. 1985 JLJ 504 was relied on.

Government servant voluntarily electing for retirement is submitted an
~ application therefore cannot subsequently withdraw it except with specific
approval of appointing authority. In the present case the withdrawal was
refused with valid reasons. Thersefore, it cannot ' be questioned. Balaram

- Gupta vs. Union of India, AIR 1987 SC 2354 was distinguished, an facts.

Powers of  Judicial review under Art. 226 of the Constitution of India are
limited and are meant to ensure that the individual receives fair treatment.
They cannot be exercised as appellate powers. Procedural correctness can
be examined. Haryana Urban Development Authomy Vs Recchira Ceram-
ics, (1996} 6 SCC 584 followed

. . R
'58. CIVIL SERVANT ;: OPPORTUNITY TO CROSS EXAMINE THE WIT-
 NESSES: ATTENDANCE REGISTER OF A GOVERNMENT DEPART-
MENT AND MEDICAL REPORT OF A GOVERNMENT HOSPITAL, COV-
ERED BY SECTIONS 35 AND 114 (E) OF EVIDENCE ACT :-
1999 (1) JLJ 209 (D.B.) :
BALARAM VERMA Vs, UNION OF INDIA AND OTHERS

. Attendance Register of a Government department and medical report of
o the Government hospital may be presumed to be correct. It is the outcome of

; thé regular office business, Presumption can be attached to the document if
P not rebutted. If an oppottunity to cross-examine the witnesses is not given to
) the delinquent officer the reports of such witnesses cannot be relied on. Under

4 Section 3 of the Evidence Act presumption is not by itself an evidence. it only
a " makes a prima facie case for party in whose favour it exists. Strict law of
R evidence is also not applicable. The decision Should be based on material of

‘some probative value. Reports of - high officiais. It would be difficult to main-
tain discipline if cross-examination is insisted upon.

The disciplinary authority infer one fact from the existence of another
& : proof or admitted fact. Principles of natural justice require oppoftunity of
L adducing all evidence. Evidence of apponent should be taken in his pres-
E ence. Opportunity of cross-examination should be given. The material for which
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explanatlon is not ask should not be rehed upon AIR 1957 sc 882 Unfon of :

in paragraph 6 of the ]udgment reference of ‘Cardazo’ has beerx given
which runs as under:- .;
. “The Judge, even when he is free, is stﬂl not who!ly froe. He h nct to N
innovate at pleasure. He is not a knight errant roaming at will i suff of his .
- own ideal of beauty or of goodness. He is to draw his inspiration, from. .
consecrated principles. He is not to yield to spasmodic sentiment, tovague
and unregulated benevolence. He is to exercise a discretion informed by
tradition, methodized by analogy, disciplined by System, and sibordi- -
.nated to ‘the primordial necessity of order in the social- Ilfo Wide! dﬂaugh
in all conscience is the field of dvscretnon that remains e

‘ Practlco Civil: Discretion:-
The 'discration’ has to be used always with a ciwmpoéim
the facts and circumstances of each and every case, but however thlﬁh to hh
consistent with traditions, methodized analogy and disciplined’ sy:tom. That
should be also consistent with. consecmted principlca lt shoutd look nudh- s
ably in approach. '
Criminal Trial : Sentence :- Sentence whict hias been. uud;in sicuom
389 and 397 of the Code means substantive sentence as well as sentincuof 2
tine. The powaer of wspending of sentence includes- sucpondlnq u! ﬂrﬁ also. L ’

"NOTE:- Please refer to Section 424 of the Cr. P.C. with' uicmca% s~ L
pension of sentence of fine also. Section 424 Cr.P.C, dedfs with suopehka of -
executnon of sentence of imprisonment and Secﬂon 3!9 deais with 4 Ry

India Vs. T.R. Varma followed. i

_ ] €

59. WORDS AND PHRASES:-
1999 (1) JLJ 223 Lo i .o
RAMESH CHANDRA Vs. STATE OF M.P. e
Judge Judge has to exercise a dlscretion informed by tradmons L

. -methodised by ahalogy, dlscvplmad by system etc. ~ o
X%

%3

Rt e RN A—Mﬂﬂ%ﬂx‘é’rﬂ"&“&vﬂ

NAL page 9 Suspenswn of sentence, powers of trial Court'
‘ L
60. CR.P.C. SECTION 154 : DELAY IN : LODGlNGFl R
1999 (1) JLJ 228 Lo
BRINDAWAN SINGH Vs. STATE
Delay inlodging F.I.R. was fully explamed and cognet reasons weore glvan
for the delay. Delay has no adverse consequente -when the ‘offariceis rape.
AIR 1955 SC 2472 Karnel Singh vs, State of M.Pand AIR 1996 3@ 1993
State of Punjab vs. Gurumith SIngh reliedon. = - .- e X
1.P.C. Sections 376 and 366 :- Sexual Offence :- Prosecutnx cahnctiputr., SO
-on par wrth accomphce Her statement duly corroborated by other wftneasas.
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sufficient for con\)iction. State of Punjab vs. Gurumith Singh, 1996 (Cr.) 316
and AIR 1996 SC 1993 relied on.

61. LP.C. SECTION 306 READ WITH SECTION 107:-
1999 (1) JLJ 232
NARENDRA SINGH Vs. STATE OF M.P.

The prosecution has to prove commission of suicide by a person, and
further prosecution has to prove that accused abetted, the commission of
suiside. In accorance to Section 107 mgredlents have to be proved against
accused.

Evndence Act, S. 113A & I.P.C.S. 498A:- presumption under S. 113A of
the Act can be drawn only when marriage is proved within 7 years and cruelty
" as defined under section 498-A of the Code is alsa proved.

NOTE:- Please refer to Vo1.V Part | (Feb. 1999) page 11 ‘JOTI JOURNAL
Interpretation of Section 113A Offences regarding an unmarried womanstaying
with a man. Cr. A. No. 448/98 Balaram Vs. State of M.P. decided on 8.12.1998
(D.B.) by the M.P. High Court.

’ 62. SECTION 151 CPC : STATUS QUO ANTE:-
© 1989 (1) M.P.L.J. 283
KAILASH CHANDRA Vs. RUKAM SINGH YADAY

Dtspossessron inspite of injunction order whether it is in force. Order
directing restoration of possession restoring status quo ante prevailing prior
to grant of interim injunction. Inherent injunction to make the order.

During pendency of civil suit, the Court came to prima facie conclusion
that plaintitf was in possession of accommodation and granted ad-interim
injunction restraining defendants from dispossessing plaintiff from disputed
premises and directed status quo till disposal of suit. Thereafter defendants
o forcibly dispossessed the plaintiff from the room in clear defiance of the in-

e terim injunction granted in favour of plaintiff. On application made by the plaintiff
*under section 151 of the Code of Civil Procedure the Court granted an order of

: mandatory injunction directing the defendants to handover the possession of
Sl room restoring the status quo ante prevailing prior to the grant of interim
injunction. The order was challenged by the defendant in revision.

o NOTE : Please refer to 1980 MPWN Note 196, Munnalal Vs. Jagadish

¥ Prasad which was relied on.
°
63. CR.P.C. SECTION 182 (2) : JURISDICTION.OF COURTTO TRY CASES
: UNDER SECTIONS 494 AND 495 Cr. PC
1999 (1) M.P.L.J. 286 :
URBHAY KUMAR Vs. SMT. HEMA BAI

, Wife has the option of choasing the place of trial. First wite residing at the
veiy place where she was earlier residing at the time when offence commit-
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. Cowrt al the place where complainant wite was residing has unsxdlctm'w
ovt rtain the complaint, -
® : o o
54. CIVIL PRACTICE : DISPOSAL OF APPESL PRIOR TO THE DATE OF
HEARING INTHE ABSENCE OF THE PARTY :
1299 (1) M.P.L.J. 285
MAMATA Vs. STATE OF M.P.

Statutory appeal fixed for hearing on 7-4-1998 at 4 p. m dtsmcséed by,f :
Secretary, Higher Education/Appeliate Authority on 6-4-1998-on the béasis of .~ - i -
dratt order prepared f)y officer on Special Duty, Higher Education. The pet#l--’

Yoner was served with copy of appellate order oh 7-4-1998 when sfe . ap-

peared order heid to be in flagrant violation of law and in utter disregard o ’

hasic principles of law and natural justice. Secretary and officer on specia!
'ulv (Khusiram and Smt. Mukti Roy) were sadied with exemp!ary cocts of Rs :
0.000/- each. .
®

65. C.P.C.0.32 R.3.AND O, 22 A. 4 & M.P. ACCOMMODATION CONTROL
ACT SECTION 12(1) (¢) AND (f) & CPC O. 14 RR. 1 AND 5 : EVICTION

SUIT: o R
1999 (1) M.P.L.J. 307
PURUSHOTTAM DAS Vs. ANIL KUMAR AND OTHERS

Ex parte decree - Decree set aside by firts appellate Court on growﬂ that' -
steps as required to be taken for appoiniment of guardian of minor defendant :

in palce of deceased defendant were not taken. Facts on record showiﬂg Ahat
trial Fouxt had taken appropriate s’eps 'or xmpl»admg of mlnor deféndant.

&

a7 aforradd B

cmina of addbonat ing

‘hat they hed sous
ey an ci 1?‘\

wpn 7-\‘ o‘ ‘h 2t dnfﬁm e in shite of full Opoortumty an h

rorecoding iseues.

NMOTE : Judicial Qfticars are rnmrost@d to kindly rpad the prov;smn oi O
S ROA2)Y of the CPC which runs as under : , :
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AsEe 4 fhfL wdant It was : ot po%mblp or P"rmv%stble for hert6 !aRe a defence*"“
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o maniing Hv erroncous in l'ww AIR 1969 Mysore 8, AIR 19?2*ﬁ11 293
A Harish Tancon Vs, Additional District Mz 4g:strate Allnhabad, AR 1985

t mrmho n de< reem bovh qmunds pr-vmgeq uridrar‘F :
AD, /\"Cf)l"ﬂ alion {‘nn rol Aci 1961 anend

f.m could rot ha deemed to have bean prejudiced in. any ménnet i
Hanea by framing of additional issue and ¢orrection of rlertcai rmsfake\ '
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“Any person so made a party may make any defence appropriate to his
character as legal representative of deceased defendant.”

66. CPC: 0.5.R.20,0.9 R. 13 : SUBSTITUTED SERVICE:-
1999 (1) M.P.L.J. 329
SATISH CONSTRUCTION COMPANY, BHILAI Vs. ALLAHABAD BANK,
DURG ' '

Service will be deemed to be valid if the order preceding service is in
accordance with law. Absence of recording satisfaction that there were rea-
sons to believe that defendant was kesping out of the way for the purpose of
avoiding service or for other reasons summans could not be served in the
ordinary way. The Court is required- to record its satisfaction that for any
reason the summons could not be served in the ordinary way.

it was held that the proceedings did not show that the Court ever ordered
affixure of copy of the summons at some conspicuous place in the Court-
house. The records of Civil Suit did not show that the summons sent for publi-
cation in the newspaper was ever affixed in some conspicuous place in the
Court-house. The trial Court committed breach of the mandatory provision of
0.5 Rule 20 in directing publication of the natice. Firstly. because it did not
record its satisfaction and secondly because it did not order affixure of the
copy of summons in conspicuous place in the Court house. The appeal de-
serves to be allowed. The trial Court directed to restore the suit to its original
number.

67. HINDU ADOPTIONS AND MAINTENANCE ACT, SECTION 80:-
1999 (1) M.P. L.J. 332
REETA Vs. SHELENDRA

Maintenance payable to wife of salaried husband. Maintenance amount
must determined on the basis of carry home salary of husband arrived at after
deducting legally permissible deductions. So far as the insurance premiums
are concerned, unless it is group insurance or it is insurance under some
different policy where every employee is required to subscribe to such insur-
ance, it can be said that the insurance amount or deduction under the said
head is mandatory deduction.

In considering the claim for maintenance as made by the wife of a sala-
ried husband, if legal deductions are to be made, then the employee would
not be entitied to that part so long as the said part is not paid to him. Provident
fund amount is a statutory deduction and a person has no right to receive it
back unless the employer authorises the employee to receive it. As the em-
ployee has no control over such amount the said deductions wouid be justifi-

. able. The deductions relating to income tax or professional tax are mandatory.

One cannot avoid the liability, if he earns beyond the exempted income. From
the said amount there would be no refund nor the employer would have any
control over it. In case of such employee only legally permissible deductions
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are to be deducted and any other amount which is deductibie fronf'safafry ' B
because of voiuntary acts of the employee cannot be deducted. o ’
. . P “*

68. MOTOR VEHICLES ACT, 1988, SECTION 166 : LIMITATION;-
1999 (1) M.P.L.JJ. 340
SHAJI VARGHESE Vs. UJJWAL MAJUMADAR AND OTHER’S

Accident on 1.9.1990 resulting in injuries to the claimant, Claim § amidn-' ;
filed on 15.9.1991 with application for condonation of delay. Dismissal‘of
petition for condonation of delay and petition for compensation by Tribﬂnal on ﬁ
23.12.1994 as barred by limitation. Since petition for claim by appellant was
pending on and after 14.11.1994 when Motor Vehicles (Amendment) Aet, 1994
came into force deleting section 166 (3) providing limitation, oider dtamissing -
Claim petition as being barred unsustainable. Claim petition disrected to be
considered on merits and to be proceeded with in accordanoe with law 1997 BEEE
(1) MPLJ (SC) 195= (1996) 4 SCC 652 relied. S

)] . e &
69. LIMITATION ACT, ARITCLE 115 AND Cr. P.C. sacmm 5 APPEALBY -~
ONE ACCUSED IN TIME AND APPEAL BY ANOTHER ACCUSE@T!ME -
BARRED, DELAY MAY BE CONDONED:- - T
1999 (1) M.P.L.J. 342 ' o
SOHANLAL Vs. STATE OF M.P.

Appeal by one of the two accused filed within time and admdted ﬁppuab 3
by other accused delayed by 13 days for reasons as mentioned. Cond@naﬁon
of delay. The fact that against the same judgment, a Co-accused had fifed an -
appeal and the said appeal was within time and the same had been adsnitted, .
the delay on the part of the other co-accused, in al[ fairness, desérvett to be
condoned as the law is not for rigid technicalities but is for administration of -
justice. Delay condoned. Appeal directed to be treated as competent bno. - S
70. CRIMINAL TRIAL : APPRECIATION OF EWD!NGE'-
1999 (1) M.P.L.J. 354 E
DEV] SINGH Vs. STATE OF M.P.

Evidence of witness it otherwise reliable can: naverr be dfscanied ac-j
count of minor dlscrepanmes . ' S

CR. P.C. SECTION 174 (1) : INQUEST REPORT s _
Bbliga:

For the purpose of holding the inquest it is nenﬁav flecessary nor|
tory on the part of the Investing officer to investigate into or ascertaiti who
were the persons responsible for the death. The tnquest report is- Kot the
statement of any person wherein all the names of the pérsons’ ‘accused are to
be mentioned. JT 1998 (2) 496, George and othm vs. snm of &m ]
others, relied on. ) :

LP.C. SECTION 149 :- COMMON OBJECT:- Ly X
it was proved beyond doubt that all the elght accused persons hia ome B

RS ARSI WAL A ST,
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together in a tractor to the house of deceased. It was also established that out
of these 8 accused persons 3 were armed with fire arms. whereas the remain-
ing 5 were armed with farsa, lathi and lohangi. All of them had gone into action
with their respective weapons the moment their tractor was obstructed by the
villager the deceased by jumping out of the tractor tried to run away. After he
was shot dead the other accused persons had also caused injuries to others.
All the eight accused persons thereafter fled away together from the place of
occurrence. All the above facts, taken together, established beyond doubt that
the common object of the unlawful assembly was to commit murder of de-
ceased and to cause injuries to one and all who may come in the way. There-
fore, All the eight accused persons, who had been proved to be the members
of the said unlawful assembly were liable with the aid of section 149 of the
indian Penal Code, for the commission of murder of deceased.

71. HINDU MARRIAGE ACT, SECTIONS 14 AND 15
1998 (1) M.P.L.J. 365
ARCHANAN Vs. YOGENDAR

Appeal against decree of divorce filed within limitation pending. Section
14 operates in a prohibitory from in the circumstances mentioned therein.
Unless the appeal is dismissed it would not be lawful for either to marry again.
Application for restraining the respondent from performing second marriage
during pendency of the appeal. In view of the legal position no necessity to
pass any separate order. ’

NOTE : Please refer to Q. 39 Rr. 1 and O. 2 CPC, the AIR Manual 5th
Edition, Vo1. 6 Page 761 Note No. 28 injunction. AIR 1988 Cal 98 (103) (DB),
AIR 1919 All 11 (12) AIR 1970 Raj. 83, 1989 MPWN (1) 35, (1989) 2DMC 171
(173) M.P.

Please also refer to Section 151 CPC Vo1. 5§, the AIR Manual 5th Ednion
Note No. 26 Hindu Marriage Act, AIR 1976 Delhi 246.

72. M.P. ACCOMMODATION CONTROL ACT, SECTION 23-C: GRANT TO
LEAVE, DEFEND GUIDE LINE:-
1999 (1) M.P.L.J. 366
SATISH SHYAM SONI Vs. NIRMAL PRAKASH

While granting or rejecting leave under Section 23-C of the M.P. Accom-
modation Control Act, the Rent Controlling authority is required to see whether
the allegations made by the defendant, if are accepted, would lead to non-
suiting the plaintiff and it yes, then in such a case, leave must be granted. i the
material allegations made by the plaintiff are denied or the very requirement
for which the application has been filed is denied by the tenant, then the Rent
Controlling Authority is bound to grant leave to defend. if the allegations made
by the landlord are uncontroversible, then alone leave can be refused. If the
Court comes to the conclusion that the grounds on which leave is sought are’
forged, concocted, manufactured or moon shine then also the Rent Control-
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ling Authority can refuse leave and-may proceed to grant an order in favour of
the landlord. In a case where the defence raised by the tanant in his petition
for grant of leave to defend appears to be reasonable, then grant of leave is a
rule. Where the Rent Controlling Authority in a cursory manher had rejected
the leave petition and committed jurisdictional error, the order refusing leave
to defend set aside. Application for grant of leave allowed.

e

73. M.P. LAND REVENUE CODE, SECTION 165 (6):- -
1999 (1) M.P.L.J. 379
YASHWANT RAJ SINGH Vs. BOARD OF RE VENUE

The aboriginal Tribe “Gond” at Entry 15 of the notification, “Raj Gond" also
covered. It doss not alter their lineage.

74. M.P. ACCOMMODATION CONTROL ACT, SECTIONS 20 AND 13 (1) :-
1999 (1) M.P.L.J. 388
RANU Vs. RAl BAHADUR BHOOTHNATH

The pre-condition of application to section 13 (1) of the M.P. Accommoda-
tion Control Act is that a suit must be on any of the grounds referred. to in
section 12 of the Act. if a suit is not under the provisions of section 12 of the
Act, the provisions of Section 13 will not be applicable. Where the plaintiffs
came with the specific case that provisions of section 12 of the M.P. Accommo-
dation Control Act were not applicable and the suit was under section 20 of
the Act, then the Court below was not justified in obsetving that the suit could
be treated to be a suit under section 12 (1) (a) of the Act. The legal position is

clear that a tenant in a suit under section 20 of the Act is not obliged to comply -

with the provisions of section 13 (1) of the Act.
0. 41 R. 33 CPC : APPLICATION OF :-

Order made against defendants/tenants in suit for sviction to deposnt rent

failing which detence would stand struck of. Revision by one of the defend-
ants/tenants assailing the Order maintainable applylng principle underlying
Order 41 Rule 33.

[ ]

75. 1.P.C. SECTIONS 302 AND 34 :-
1999 (1) M.P.L.J. 391 '
STATE OF M.P.Vs. RAMMI

The requirement of criminal case of proof “beyond reasonablie doubt” to
support conviction which is not mean proof beyond- all possible doubt. The
doubt which is required to be removed is of a reasonable man and not avery
kind of doubt based on surmises or guess.

Brutal murder committed in broad day light in a running S.T. bus in pres-
ence of driver, conductor and passengers. Trial Court in acquitting the three
accused disbelieved eye witness account given by conductor and driver of
bus on ground of omission and imprisonments in their statements. Version
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given by them about manner of incident was natural and consistent They had
~ no enimity or grudge against accused so as to falsely implicate them F.I.R. was
also lodged within half an hour of incident- Evidence of discovery and recov-
ery of blood stained weapons and clothes could not be discarded only be-
cause witness to the seizure was maternal uncle of deceased lliogical and
abused reasoning given by trial court in acquitting accused Judgment of ac-
quittal set aside Accused convicted under section 302/34, Indian Penal Code
and sentenced to life imprisonment. AIR 1876 SC 76, Ref. (1 998) 3 SCC 561,
.- (1988) 4 SCC 302, AIR 1934 PC 227, Rel.

. The criminal jurisprudence as has developed on the basis of British model,
is that the offence alleged is required to be proved “beyond all reasonable
doubt”. What is ta be noted is that the doubt which is required to be removed
is of a reasonable man and not every king of -doubt based on surmise or
guess, “Reasonable doubt” therefore, does not mean a vague, speculative or

~ whimsical doubt or uncertainty, nor a merely possible doubt of the truth of the
fact to be proved. It also does not mean proof to a mathematical certainty nor
proof beyond the possibility of a mistake. The requirement in criminal case of
proof “beyond reasonable doubt” to support conviction, therefore, does not

.mean proof beyond all possible doubts. A trial Judge in assessing and appre-
ciating the evidence of witnesses appearing before him to prove a crime,
cannot overlook the common human conduct and the realities of the life known
to him by his experience of the society. Unfortunately, in the criminal justice
delivery system, the victim has a minimum role to play and can assist the Court
in reaching the truth only through the agency of the State i.e. the prosecution.
The trial. Judge, therefore, has to give due allowance to minor lapses and
omissions of the prosecution agency. He should assess the intrinsic worth of
the evidence, oral and documentary; produced before him. No fool proof and
perfect system in law courts can be evolved because of the human limitations,
but the job of the Judge is to search from mass of faisity, the truth hidden in the
evidence before him. This difficult job, to a great extent, can be successfully
accomplished by him if he iooks to the substance of the evidence brought

, : before him and is not way-taid or influenced by forensic art. It is a matter of

o common experience in criminal trials that a truthful witness is many times
subjected to such a scathing and gruelling cross-examination that he is made
to look less confident and shaky.

NOTE : Please refer to AIR 1978 SC 1091, Indrajit Singh Vs. State. Proot

beyond doubt not necessary what is necessary is explained.
2 o .

¥ 76. [.P.C. SECTIONS 415, 420 AND 24: CHEATING INGREDIENTS OF DIS-
B HONEST INTENTION:-

(1998) 8 SCC 745 _

DR. SHARMA'S NURSING HOME Vs. DELHI ADMN.

Complainant got his hrother admitted in a Nursing Home on assurance

given by the Authorities that Air-conditioned rooms were available in the said

b
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Nursing Home However, the room prowded found o be’ non aw—condmoned L ' ‘
though was charged for such room. Held offence of cheatmg not made out g

Paragraphs of the judgment from 1 to 4 are repfoduced for. the sbnvene,,:;,_:,» :
ience of the Judicial Officers:- , ; :

Shti P.'Shankar, Respondent 2 herein, (hereinafter referred to ‘as "the'-v~f~ .
compiainant”) filed a complamt in the Court of the-Metropolitan: Magistra‘ta iy
New Delhi, alleging commission of offences under Sections 420,-336 ¢ ghd 358 -
of the Indian Penal Code by the there appellants anid one Dr.'§.C. Madah. The
allegation made in the complaint is that the complaihant's- brothet wis to -
undergo a minor operation and for that purpose, he (the compiamam) was

" looking for a good nursing home with adequate surgical facilities. He came
across an advertisement of Appellant 1, of which Appellamt'2.is & Gtractor
wherein it was mentioned that it had all modern facitities and’ that all mﬂ’bm ;
were air conditioned. He, therefore approached Appeilant 2i who sléo con
firmed that besides other facilities, air-conditioned rooms wetre: ayaﬁa!ﬂe e
pressed by his statements, the complainant got his brother admittedifor: ihe
necessary operation, but found, to his utter surprise, that the ropm tim was
provided to him was not air-conditioned, even though:he was chasgsd: fo
such a room. The other allegations in the complaint are that Dr. Madaridid no
perform the operation properly’and that adequate:post ‘operational. !iclftws
were not made available to the complainant's brother. The ferned Mmmw
dismissed the complaint on a finding that no offence under Section 420’#’0
was made out and the complaint so far as it related to the othsT oifenis
barred by limitation under Secion 468 Cr.P.C. Aggneved by such- dismissal
the complainant moved the Court of Session in revision. At the time of hearing -
of the revision petition, the complainant withdrew his grievaices: agﬁhst Dr.’
Madan and confined his complainant against the nursing-home authorities.
The Additional Sessions Judge who heard the rev«suon a"owed the same.
with the following findings:

“If air-conditioned room was in fact avallable, but couhf‘hotbe glve to

some defect then of course it would amountto-a breach of ‘contract. but
since the evidence has come that none of the rooms ware a#-c‘ﬁh
tioned in the said Nursing Home nor were prowded fo the pwmr
therefore, this concealment of the fact would amount to: ﬁécapﬂaﬁ iaﬁih’
in the definition of cheating as defined under Secnon 415 iPC

Aginst the above order of the Additional Sessions’ Judgé, the ‘
moved the High Court, which upheld the order of the léarned Additiohal Ses
sions Judge, but fimited the enquiry irito the offefice uhder: Smmn
The above order of the High Court is under chaliefige i this appea

We have Carefully gone through the complaint, the. doaumems
thereto and the déposition of the complainant, On a perusal thete g
unable to hold that a prima facie case under Section 420 1P Had be
out. From the judgments of the Additional Sessions Judge-arid the High'C
We find that both the learned courts have rested their findings on deceptio

“only and did not go into the question whether the complamt and its acccmpa

(236) ~



IS e PR T

SR,

niments disclosed the other essential ingredient of the offence under Section
420 IPC. namely. dishonest inducement: “Dishonesty” has been defined in
Section 24 IPC to mean deliberate intention to cause wrongful gain or wrang-
ful loss; and when with such intention, deception is practised and delivery of
property is induced then the offence under Section 420 IPC can be said to
have been committed. Judged in that context, we find that there are no mate-
rials from which it can be said even prima facie that the appellant “dishonestly
induced” the complainant to part with his money.

We, therefore, allow this appeal and set aside the impugned order of the
Additional Sessions Judge and the High Court and restore the order of the
Iearned Maglstrate dlsmnssmg the compfaint.

77. SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF

ATROCITIES) ACT, 1989 : Ss.3 (1) (X) AND 18 : ANTICIPATORY BAIL:-
1999 (1) JLJ 84 ,
SURESH KUMAR VS. STATE OF M.P.

On considering the submissions of the learned counsel and perusing the
orders of this Court in cases of Kalyan Singh vs. State of M.P. and Bablu Vs.
State of M.P. it is not disputed that the bar created to grant anticipatory bail for
under the S.C. & S.T. Act u/s 18 of the said Act shall not apply when no prima-
facie material is available on the case diary 10 raise suspicion of commission

" of any offence under the- Act is found out against the accused applicant. /In

Ramdayal and others Vs. State of M.P. (1991 JLJ 468) this Court has also
held that, “a particular person has committed an offence or is an accused
under the Act or if the has been so described by the police as an accused, the
Court would not without examining the merits of the accusation dismiss his
application filed u/s 438 Cr. P.C. Where there is no material to reasonably
raise a suspicion of commission of the offence it cannot be said that there is an
accusation within the meaning of Sec. 18 of the Act and mauntamablllty of

_application u/s 438 Cr. PC Cannot be challenged.”

In view of the above. on considering the allegations made against the

- applicant and the evidence availble on the case diary. without commenting on
the' merits of the case at this stage. | do not find material for prima. facie sus-

pecting the applicant of having committed an offence under the Act. As such,
the ban imposed by Section 18 of the Act does not come into play and the
applicant, under the facts and the circumstances of the case deserves the
benefit of anticipatary bail u/s 438 Cr. P.C. ,

CASES REFERRED:- .
1- Kalyan Singh vs. State of M.P., 1995 (2) MPWN 9
2- Babu vs. State of M.P. 1996 (2) MPWN 98 and )
3_: Ram Dayal vs. State of M.P. 1991 JLJ 468 were relied on.
N N
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78. RIGHT OF APPEAL BY PERSON AGGRIEVED : LETTERS PATENT (M P)
CL. 10 PERSON AGGRIEVED MEANING OF :-
1999 (1) JLJ 96
CHANDINI BAI (SMT.) Vs. SMT. GULABKALI

Question is whether a person who is not a party before-the learned smgle
Judge can maintain a Letters Patent Appeal or not. in Some what identical = - -
situation, Kerata High Court has held that a person may not be a party to the -
decree or order but he may with leave prefer an appeal from such decresor
order if he is either bound by the order or decree or is aggrieved byt oris
prejudicially affected by it. In that case the court may decide in its discretion '
whether in such a case, leave is to be granted or not. Therefore; theit'Lord- -

ships observed that no hard and fast rule can be laid down in the matter as

each case depends on its own facts. However, it was observed that ongtestin.

granting leave is whether he could properly have been made a ‘paity; to the

original proceeding in that case. However, in that case, certain observations -
were made against an IAS officer who was not a party. As a result, the discipli- -

nary.proceedings were started against him and he was placed under suspen-

sion. Therefore, he filed Letters Patent Appeal under Saction' 5 of the Kerala . -
High Court Act. 1958. Their Lordships found that he could maintain e -ap-’

peal. In this connection, their Lordships referred to an earliér dectﬁon of

Chancery Division in the case of Sidebotham (1880) 14ChD 458 as'fmdur i

“But the words ‘person aggrieved’ do not really mean a m,aﬁ'l w_ho 5 disap- '_;‘ o
rhad .
been made. A ‘person aggrieved’ must be a man who has sufféred & legal -

grisvance, a man against whom a decision has been: pronouncod which . - -
has wrongfully deprived him of something or wrongfuﬂy féfustd him S

pointed.of a benefit which he might have received if some othst or

something, or wrongfully affected his titie to sornethlng

g

Similar passage from Corpus Juris Secundum has aiso Been huoted'f.

whaerein it has been observed:-

“Broadly speaking, a party or petson |s aggneved by a decisioﬁwhen, ‘
and only when it operates directly and lnjurldualy upcn his pmoﬂai B

pecuniary or property rights”
“In legal acceptation a party or person is aggﬂevad by’t mdg 3

cree, or order. so as to be entitled to appeal... whenever lfopmta;,bfe]u R
dicially and directly upon his property pecuniary-rights or interésts, or- B

upon his personal rights and only when it has such offe
In Light of this observation made in the Corps’ Juris Secunduih th

case of Sidebotham, we would examine whether the pregent judgment.of the”

learned single judge prejudicially ‘aftects the right of the lppoﬂant or

In the present case the appellant is elected as Counceﬂor of th e

Panchayat and she is interested to see that a person whi is to be elected to-
the office of the President should be duly elected and should have conf&!ance.

of the majority. In the democracy, the rule of law Is- sUpreme therifore‘

person who has majonty with him alone can be entrusted themght to govern :
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In the present case, we are satisfied that the appellant has the legitimate right
to ventilate her grievance that the petitionet/respondent has no right in law to
continue as a President as he has lost confidence of the majority of voters.
Therefore, the expression ‘person aggrieved' has to be given an extended
meaning and specially in the present context, we are of the opinion that the

- appellant is a person aggrieved as she being a Councellor of the Nagar

Panchayat has a right to be governed by a person who proves the majority in
the house. Thus, in our view, the appellant is an aggrieved person and was
accordingly overrule the objection of the respondent/petitioner and permit the
appeliant to prosecute this appeal though she was not party in the writ petition
before the learned single Judge.

- 79. M.P. ACCOMMODATION CONTROL ACT SECTION 12 (1) (C) : NUI-

SANCE: MEANING OF:-
1999 (1) JLJ 115
BARJIBAI VS. HIRALAL

The case of nuisence complained of inherent in nature of tenancy cre-
ated. Such acts and activities do not come under expression ‘nuisance’ as
used under.

The defendants are carrying on the business of hotel since 40 to 45 years
before the institution of suit on 27-7-1976. It has been further established on

‘fact that the plaintiff's son who is having his office in the adjoining accommo-

dation has joined the profession of law in the year 1978. in the opinion of the
Court emission of smoke from oven is- inherent and the use of oven is essen-
tial for running the hotel business.

80. MOTOR VEHICLES ACT 1939 SECTIONS 96 (2) (b) (i) & (ii), 42 AND

RULE 111 (2) (i) :-
1999 (1) JLJ 159
NATIONAL INSURANCE CO. Vs. UMADEVI AND OTHERS

Driver carrying passengers without the knowledge of insured owner. In-
surer cannot escape liability. 1994 JLJ 320, 1995 ACJ 796, 1986 ACJ 500
and JT 1996 (6) SC 32 relied on.

Insurer relying conditions under has to prove the breach there of by the
insured. Insurer not proving absence of vaild driving licence even insurance
policy not proved. Insurer has no defence under the Act. 1985 ACJ 397 (SC)
and 1987 JLJ 662 (SC) followed.

MOTOR VEHICLES ACT, 1939 SECTIONS 103 A AND 96 (2) :-

. Insured's name appearing as registered owner in registration on date of
accident. Transter cannot be presumed even if transferee admits the transfer.
Insured is not absolved. 1993 ACJ 839,1991 (1) MPWN 1 and 1994 JLJ 197
relied on.
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81. CR.P.C. SECTIONS 319, 190 AND 191:-
1998 (1) MPWN 226
NARMADA PRASAD PANDEY Vs. STATE OF M.P.

Provision under S. 319 is a self contained provision mdependent‘of sec-
tions 190 and 191. Word ‘evidence’ used under means evidence:on record
Evidence against a person available may be called to face trial.

82. PREVENTION OF CORRUPTION ACT 1947° SECTIONS 5 (1) (6). 8 (z;

-~ 13(1) (e) AND 13 (2) AND Cr. P.C. SECTIONS 227 & 228:- s
1998 (1) MPWN 217 ‘ .
DAMODARDEO Vs. STATE OFMP. ~ sy

Charge for holding disproportionate property: explanation and documents -
of accused should be consudered at the time of framing of charge » e
[ R ,-, e

83. SlCKTEXTILEUNDERTAKINGS(NATIONALISATION)ACT 19 sec-r'l'-,-:.i,
TION 5:- i

k

1998 (2) V.B. 252 (SC) - el SRR
M.P. ELECTRICITY BOARD Vs. NATIONAL rexrn.e conﬁoﬂ ON. -~

) Dues of electricity charges re!atmg to prior to appointed day to bs; saﬂa- K .
fied by previous owner. It is his hablhty Corporaﬂon Is ndt ﬂtbte to p&y‘ such ST
" dues. v ,_ : e

1 ¥ A .

84. |.P.C. SECTIONS 375 AND's‘ro-‘-
1998 (1)) MPWN 200
DHAMESHWAR KUMAR Vs. STATE OF MP

Intercourse with promise to marry does not amount to rapa Suoh ‘ﬁ Lo T
is socially condemnable and morally reprehensible . '
® ; e
85. MOTOR VEHICLES ACT, 1988 SECTIONS 2 (9) ANU 1!9 (2, (é} (Il) B _-J"
BREACH OF POLICY:- . S
1998 (I1) MPWN 204 i
NEW INDIA ASSURANCE co. Vs SMT. SANGEETA

Dnver of heavy bus having drivmg ficence for heevy vehicfe but
driving bus for long tume Insurer cannot take any advanhge‘

86. MOTOR VEHICLES ACT, 1988 SECTION 147 comPENSA’noﬂ:» CERa
1998 (2) T.A.C. 648 (ALL H.C.)
NATIONAL INSURANCE CO. LTD. Vs. DEEPA PANT

Motor Insurance. Liability of Instirance Compaﬂy o pa?%orﬁbe 'atmh
Deceased an insured person while travelling in ifisured vehicle died. 'ﬁ%bunal T
awarded compensation for the death of insured payabts by the Insurer, Whether -
view taken by the Tribunal suffers from any megallty No. Fmdmg of 'Mbmfat i
upheld. R

™
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87. MOTOR VEHICLES ACT, 1988 SECTION 166 : BURDEN OF PROOF:-
1998 (2) T.A.C. 661 (RAJ H.C.) -
INDRA SHARMA Vs. CHAIRMAN, R.S.E.B., JAIPUR

Claim pétition for compensation. Procedure. plea of mechanical defect

" within the personal knowledge of driver not raised. Whether Ciaims Tribunal

was justified in not framing an issue regarding mechanicat defect held yes.
Plea within the personal knowledge of driver and owner should be specm-
cally pleaded.
[

88. MOTOR VEHICLES ACT, 1988 SECTION 166 : CONTRIBUTORY NEG-

LIGENCE:-

1998 (20) T.A.C. 783 (M.P. HC)

M.P.5.R.T.C. RATLAM Vs. SALINA ROZ ALEXANDER

Collision between Bus and Luna resulting into death of two persons on

-spot. Factum of accident proved from evidence of witnesses and doctor who

conducted autopsy. Tribunal apportioned liability on driver of Luna to the ex-
tent of 40% and 60% on Bus driver. Whether Tribunal was wrong in apportion-
ing the liability. yes. Both drivers equally contributed for the accident. Liability
far the accident assessed to the extent of 50% each. ’

®

89. MOTOR VEHICLES ACT, 1988 SECTION 166 : DEPENDANTS :-
1898 (2) T.A.C. 868 (KANT. H.C.).
NATIONAL INSURANCE CO. LTD. Vs. SAROJINI

* Married sisters. Death of an unmarried girl aged 21 years. Original claim
preferred by mother. Mother died during the pendency of claim petition. Two
married sisters of deceased substituted in place of mother. Tribunal awarded
Rs. 1,02,400/- as compensation. Whether award of Tribunal under the head of °
loss of dependency to the married sisters is justifiabie. No. Amout of comipen-

~ sation of Rs. 1,02,400/- reduced to Rs. 6,400/- with a direction that amount of

Rs. 25,000/- received towards no fault liability shall not be vrefundable.
o
90. MOTOR VEHICLES ACT, 1988 SECTION 166 : APPRECIATION OF EVi-
DENCE:-

1998 (2) T.A.C. 759 (DEL. H.C.)
CENTRAL INDUSTRIAL SECURITY FORCE Vs. SHIELA DINA NATH

Motor Accident Claim. interested witness: Testimony of such witness.
Scooterist died as a resuit of rash and negligent driving of truck driver. Appel-
lants failing to show any material contradiction in the testimony of RW: 4.
Testimony cogent and trustworthy. Whether Simply because he possessed an
account in Bank where deceased was working, he can be labelled as an
interested witness. No. He cannot be disbelieved.
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91. MOTOR VEHICLES ACT, 1988 SECTION 166 (3) AND Liﬂﬁ' (TION AC
SECTION 5 : LIMITATION:- s
1998 (2) T.A.C. 650 (BOM, HC) oo
SHYAM Vs. IQUBAL AHAMAD ALAM KHAN

Condonation of delay. Accident took place on 15th June, 1989 )
claim petition filed on 7th July, 1990 beyond the period of twelve montha alory
. with_application for condonation of delay. Tribunal rejected application on
ground of bar of jurisdiction. petition and application for condonation of delay
pending before Tribunal on 14th November, 1994 when Amending Act 54 of -
1994 came into effect. Whether advantage of the Amending Act cotitd be: .
extended to such petition also. Yes. Bar of limitation will not be apﬂmble to .
the pendmg claim petmon Order refusing to condone delay set asidm '

92. MOTOR VEHICLES ACT, 1988 SECTION 168 AND scnenuuz‘j - COM-
PENSATION:
1998 (1) MPWN 213
PAPPI Vs. KAMAL SINGH

Deceased 35 years of age. Multiplier is 16. Widow alona Is enaﬂed to ,
receive consortium of Rs. 5,000. Estate loss to be assessed at’ Rs,:& 500/- '
only. No amount of loss of love and affection permlaslble S

i

® o
93. MOTOR VEHICLES ACT, 1988 SECTION 171 AMOUN’F 0?1“
ON COMPENSATION:- '
1998 (I1) MPWN 208

SUNITA VS. ROOP CHAND

application filed before Tribunal.

Claimant causing de1ay in pmducmg wnnesses not emmcd to int 98
the penod of delay so taused. . Co o R

»

TION 3 (2) OF THE ACT :
JT 1999 (3) SCC 200
BETIBAI & ORS. VS. NATHURAM & ORS.

105)

Different views were reported. Now the latest view is reporta&
ment is reported at verbatim. ‘

M.P. ACCOMMODATION CONTROL ACT, 1931
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cation dated 9-9-89 by which exemption to trust and wakf properties from
operation of the Act, was upheld even in.

Babulal was the tenant of a shop belonging to a temple managed by
Phool Maliyan Samaj Mandir Trust. Bhopal (the ‘Trust', for short), whose ten-
ancy was determined by notice dated 14-9-1991 under Section 106 of the
Transfer of Property Act. inspite of the tenancy having been determined,Babual
did not vacate the premises. Consequently, the respondents, who were the
Trustees of the Trust, instituted a civil suit in the court of Civil Judge, Bhopal,
against Babulal for his eviction, It was pleaded that since the property in
question belonged to the religious and Charitable Trust, it was bxempted from
the operation of the M.P. Accommodation Control Act, 1961, (the ‘Act, for short)
as provided by Section 3 (2) thereof.

The suit was contested by Babulal, who filed a written statement denying
the plaint allegations and pleaded that the suit was able to be dismissed as it
was not based on any of the grounds specifiedin Section 12 of the Act.

The suit was decreed on 8.12.19897, against which an appeal was fiied,
but before it could be disposed of by the Addl. District Judge, Bhopal, the
original tenant died and was substituted by the present appellants as his heirs
and legal representatives. The appeal was ultimately dismissed on 28th Sep-
tember, 1998. The second appeal filed in the High Court was dismissed on
17.12.1998. The trial court as also the lower appellate court and the High
Court held that on account of Notifigation issued on 7.9.1989, the properties
belonging to religious and charitable trusts were exempted from the operation
of the Act and consequently it was not incumbent upon the respondent &
landlords to have filed the suit for eviction of tenant on the grounds set out
under Section 12 of the Act and that they could file the suit for eviction straight
away after termiinating the tenancy under Section 106 of the Transfer of Prop-
erty Act.

Learned counsel for the appellants has contended that the Notification
dated 7th September, 1989 has aiready been held to be bad by the Madhya
Pradesh High Court in Chintamani Mahender Agarwal v. State of Madhya
Pradesh 1994 MPLJ 5§97. He also contended that this Court in Mangilal v.
Shri Chuturbhuja Mandir JT 1998 (6) SC 491 has also held the Notification to
be bad. it is, in these circumstances, contended that the suit of the respond-
ents was liable to be dismissed and the appeliants cannot be evicted from the
premises in question, except by invoking any of the grounds set out in Section
12 of the Act. The pleas raised by the counsel for the appellants, in our opin-
ion, have no substance. ’

The decision rendered by the Madhya Pradesh High Court in Chintamani's
case (supra) was challenged in an appeal filed in this Court by the state of
Madhya Pradesh which was disposed of by a Bench of which one of us
(Saghir Ahmad, J.) was a member and the Notification dated 9th September,
to public charitable trusts and Wakf were exempted, was upheld. It was, in that
Judgment held, inter alia, as under:-
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~ "The State of Madhya Pradesh in exercise of the powers under sub-sec-
tion 2 of Section 3 of the M.P. Accommodation Control Act, 1961 (the Act),
exempted all buildings owned by the Madhya Pradesh Wakf Board (Board)
from the operation of the Act. The Notification dated September 7, 1989
granting exemption to the Board under the above-mentioned provision of
the Act was challenged before the High Court. The High Court quashed
the Notification on the shert ground that there was no material before the
State Government to reach the satisfaction that it was necessary to issue
the impugned Notification.

Learned counsel for the State of M.P. has Invited our attention to the letter
dated March 26, 1976, by the then Prime Minister of India addressed to the
Chief Minister of the State of M.P., suggesting, for the reasons given in the said
letter, to grant exemption of the provisions of the Act to the properties owned
by the Wakf. Thereafter, the State of M.P. madé enquiries from various other
States in this respect. On receipt of the replies, the matter was considered and
thereafter, the exemption Notification was issued. We are satisfied that there
was sufficient material before the State Government for issuing the impugned
Notification. We, therefore, set aside the impugned judgment of the High Court.
We seek support from the judgment of this Court in S.Kandaswamy Chettiar
v. State of Tamll Nadu and Anr. {1985 (1) SCC 290).”" Im10

. The decision of this Court in Mangilal's case (supra), upon which reliance
. has been placed is distinguishable as the only question pleaded in that case
was that since the Notification dated 7th September, 1989 has been held to be
bad by the High Court in respect of Wakf properties only. the trust properties
would continue to be exempted from the operation of the Act. This plea was
not accepted and it was held that the Notification dated 9th September, 1989
was a composite Notification which applied not only to the Wakf properties but
also to other charitable trust properties, and since this Notification has been
held to be bad in respect of the Wakf properties, it would be bad for all other
properties, including trust properties, which were sought to be exempted from
the operation of the Act. The validity of the Notification was not questioned in
that decision. Moreover, it was not brought to the notice of Their Lordships,
who decided that case, that against the decision of the Madhya Pradesh High
Court in Chintamani's case (supra).. Civil Appeal No. 9909 of 1995 (arising
trom S.L.P. (Civil) No. 4360 of 1994) was filed in this Court. which was decided
on October 19, 1995 and the decision of the Madhya Pradesh High Court was
reversed with a categorica! finding that the Notification issued by the Madhya
Pradesh Govt. exempting the Wakf and Trusts properties from the operation of
the Act was valid.

it may be mentioned that similar Notifications issued in other States, by
which Wakf and Trust properties were exempted, have already been upheld
by this Court. As for example, the Notification issued by the State Govt. of Tamil
Nadu exempting Wakf and Trust properties, was upheld by this Court in S.
Kandaswamy Chettiar v.State of Tamil Nadu & Anr. 1985 (1) SCC 290. Even
this decision was not brought to the notice of the learned Judges who dis-
posed of Mangilal's case.
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In view of the above, the appeal has no merit and is dismissed but without
any order as to costs.

95. PRACTICE AND PROCEDURE : STRIKE BY ADVOCATES:-
(1998) 8 SCC 624
K. JOHN KOSHY Vs. DR. TARAKESHWAR PRASAD SHAW

We do not propose to express any opinion in regard to the merits of the
case nor do we desire to dwell on events preceding the making of the order
dated 13.3.1995. We also do not desire to say anything on the question whether
circumstances did or did not exist. for making the order of 13.3.1995. it is an
admitted fact that since the members of the Calcutta Bar were on strike, the
counsel for both sides were absent and hence the Court passed the order
after hearing the respondent. If the matter was urgent and the respondent who
was present in person insisted on being heard and orders being passed on
his application as his career was at stake, could the Court refuse to take up his
application for hearing and refuse to pass an appropriate order on merits?
The answer must obviously be in the negative because to do so would tanta-
mount to the Court becoming privy to the strike. The court is under an obliga-
tion to hear and decide cases brought before if and cannot shirk that cbliga-
tion on the ground that the advocates are on strike. Therefore, the Division
Bench was fully justified in proceeding to hear the respondent and in passing
orders on merits. We must also mention that at the relevant point of time, the
interim order passed by this Court in the Common Cause, a Registered Soci-
ety Vs. Union of India, (1994) 5 SCC 557 pending in this Court against law-
yers proceeding on strike was in force where under the Bar Associations were
preciuded from dismembering any member of the Bar who appeared in court
despite the strike call. Under the circumstances the fear of being debarred
from membership also did not exist. We are, therefore, of the opinion that
despite the same if counsel did not appear, they are only to balme. The Court
in the circumstances did the right thing to proceed to near the case. .

NOTE : Please refer to (1999) 1 SCC 37 Mahavir Prasad Vs. Jacks
Aviation Private Ltd. published in 'JOT! JOURNAL' April, 1999. (Vol.V Part 2)
[

96. 1.P.C. SECTIONS 376 AND 366 : RAPE OF A MINOR GIRL : CONSID-
ERATION.OF SENTENCE:-
(1998) & SCC 629
JARNAIL SINGH Vs. STATE OF PUNJAB

Paragraphs 1 and 2 of the judgment are reproduced:-
Leave granted on the limited question of the mode of sentence.

The finding recorded by the courts below is that offence under Section
376 IPC was made out solely on the ground that the prosecutrix was below 16
years of age (found to be around 15 years of age) even though she was a
willing party to go with the appellant and have sex with him. The appeliant, on
the other hand, was found to be of 17 years of age. Evidently, the appeilant
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and the prosecutrix, in the flush of youth, have committed an act which is a
crime in so far as the appellant is concerned. Since it was a one-time act and
not a continuous course of conduct, we, having regard to this aspect as also
the young age of the appeliant, reduce his sentence of imprisonment to the
period already undergone under both counts, i.e., under Section 376 and 366
IPC, but add a fine of Rs. 12,000-to the count under Section 376 while sustain-
ing the fine of Rs. 500 vmposed under Section 366 together with the default
clause. In case there is default in payment of the fine now added, then he shall
undergo further imprisonment equivalent to the uhexpired portion of his sen- '
tence as imposed by the High Court. The fine of Rs. 12,000 if paid or recov-
ered, shall be paid over to Sarabjit kaur, the prosecutrix, as compensation,
The Court of Session is to oversee compliance.
[ ]

97. LP.C. SECTION 376 AND EVIDENCE ACT Ss. 45 AND 8 il (i) : MEDI-
CAL EVIDENCE VALUE OF MEDICAL REPORT.IN RAPE CASE:-
(1998) 8 SCC 635
RANJIT HAZARIKA Vs. STATE OF ASSAM

Non-repture of hymen or absence of injury on victim's private parts. Held,
does not belie her testimony as she nowhere stated that she bled per vagina
and her statement remained virtually unchallenged in cross-examination. To
constitute rape penetration, however siight is sufficient. Prosecutrix subjected
to sexual intercourse in a standing posture indicating absence of any injury on
her private parts. Opinion of doctor that no rape was commiitted.cannot throw . -
out an otherwise cogent and'trustowrthy evidence of the prosecutrix, Besides
such opinion was based on “no reasons”. On facts, corraboration of testimony
- of prosecutrix by medical evidence was not essential. In any case, her.evi-
dence was amply corroborated by her mother -and father whom she immedi-
ately informed about the occurrence.

[ ]

. . / .

98. ARBITRATION ACT: Ss. 14, 29, 30 & 37 : MISCONDUCT, QUESTION
OF LIMITATION NOT RAISED BEFORE ARBITRATOR- EFFECT OF- IN-
TEREST:-

(1998) 8 SCC 651 '
SECRETARY, IRRIGATION AND POWER DEPARTMENT, GOVT. OF
ORISSA VS. NIRANJAN SWAIN

When a question of limitation was not raised before the arbntrator arbitra-
tor is not required to go into that question. ‘

Paragraphs 2 and 3 of the judgment are reproduced:-

The learned counsel for the appellant raised three contentions: (i) that the
claim was time-barred; (ii) the Arbitrator could not have awarded interest; and

- (i) that the award was based on no evidence. On the first and the last ques-
tions, we see no merit for the simple reason that the question of limitation was
not raised before the Arbitrator and the Arbitrator was not required to go into it.
On the question of non-production of documents, we can only say that the
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-antee stipulating that on failure of principal debtor to abide by the contract,

documents were in the power, possession and custody of the appeilants and
they should have produced the said documents and even if the documents
were not produced despite the respondent being called upon to do so and

having given an undertaking in that behalf, we fail to see how it can be con-

tended that the Arbitrator was not entitled to proceed because at best, the
Arbitrator can raise an adverse inferencs if necessary and proceed fo finalise
the award. So that contention has no substance. On the question of interest,

" our attention was drawn to the decision of this Court in the State of Orissa vs.

Niranjan Swain, (1989) 4 SCC 269. The Arbitrator has not awarded interest

" geparately but it is a lump-sum award. We must, therefore, follow the proce-

dure that was followed in the aforesaid case of reducing the award by the

- amount of interest claimed. So what remains is the principal amount only. We
~ so direct. Therefore, the award will be reduced by Rs. 4,08,934, the claim of

interest prior to reference.

In the result, this appeal(succe,eds partigily, in that, out of the amount of
Rs. 8,08,768.69 awarded by the Arbitrator inclusive of interest, the amount of

" interest, i.e. Rs. 4,08,934 shall be deducted and there will be a decree for the

" balance money together with interest from the date of the award till payment
-or realisation. Except for this modification in the award, nothing further re- -
", quires to be done. There will be a decree accordingly with no order as to costs.

99. CONTRACT ACT, S. 128: BANK GUARANTEE: CO-EXTENSIVE =

LIABILTY:- |
- (1998) 8 SCC 653 | o
UNITED BANK OF INDIA Vs. BENGAL BEHAR CONSTRUCTION CO.

Encashment of Bank Guarantee procedure and effect. The letter of guar-

guarantor will be liable to pay the amount due from the principal debtor and
that any action settled or stated between the Bank and principal debtor os

admitted by principal debtor shall be accepted by the guarantors as conclu- " &'
sive avidence. Decrae passed on admission against principal debtor under .

Or. 12 R. 6 CPC. It was held that in view of the stipulation in the letter of
guarantee once the decree on admission is passed against the principal debtor, . -

, thé guarantors WOuld_ become liable to satisty the decree jointly and severally.

. . e
100. N.D.P.S. ACT: Ss. 42 (1), (2), 50, 52 AND 57 : SEARCH AND SEIZURE:-

(1998) 8 SCC 655 '
MOHINDER KUMAR Vs. STATE, PANAJI, GOA

On evening of 20:1.1990 PW 4 AS! Umesh Gaokar, while on patrolling
duty- in a jeep reached Anjuna Outpost at Village Vagator. After Parking his
jeep, he and the police party accompanying him except one Head Constable ’
alighted from the vehicle and reached the house at small village Vagator. He
noticed two persons sitting in the varandah of that house and 'as soon as they
saw him and the police party they hurriedly entered the house. This aroused
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the suspicion of the Sub-Inspector whereupon he and the police party went1o.
the house and directed the two accused persons to stay where they were and

" asked the Head Constable to alert the others and to-arrange for panchas On.
the arrival of panchas he and his companions entered the House: an& ques -
tioned the accused persons. He saw a white plastic bag lying by thea sidet ofthe
accused Mohinder. On search he found that the bag tontained two po!ythefhe
packets of Charas-like substance. Both the packets were weighed and sa
ples weighing 50 gm. were taken therefrom ard sealed; The person:of the'
accused was searched.and two pisces of charas:from the right pocket of Ais:

" pants were recovered weighing about 10 gm anhd samples ’{hnrofmrﬁ were

~ also taken. At the instance of the said accused-Marc; an Halian Nationai;
further recovery was effected from the adjoining.room where a shoulder bay .-
was found containing charas weighing about 1.85 kg. From tmt aiso sa’mp#es
were taken and were sent to-public analyst.for exam}natiora VL

In the instant case, the facts show that he accldontaﬂy ‘

while ‘on' patrolling duty and héd. it not been foi the:conduct ‘of the 'a{;cund
- persons in trying to tun.into the house on seeing the police party he. wouid
" perhaps not have had occasion to enfer the house and effect search. But "
when the condudt of thie accused persons raiset & suspicion he wenf.thers

and effected the search;, seizufe and atrest. It was; thersfore; fiot-on afy prior
informatiori but he purely accidentally- stumbled upon the offending &rticles .
and not being the empowered person, on commg 16 know. ’about*th, a@cusu{
persons beging in custody of the offerding articles, he sent tor the }ﬁsand
‘on their arfival drew-up the parichnama. In the circunstar ; #go
he'had reason to bélieve that the aocubad persons wére t:‘r cmfow oi cb’ﬂ‘c B

“proviso, if the search is carried- out between sunget and sm'mse, uis
record the grounds on his beiief. Admittedly, he dld not fecord 'the: groumis of
his belief at any stage of the investlgatton subse\’.fuenno fﬂ ahsmg that the ’
accused persons were m possession of charas} Hé als

Act because he had not made any’ record under the pmvho to Sacti“on 12 (1 :
He also did not adhere to the provisions:of Section '507of the Att in:that Yedid,
not inform the person to be searched that if he'would like to: be takén to B i
Gazetted Officer or a Magistrate, a requirement which'has bleen heldtobe = = . e
mandatory. In Baibir Singh case, (1994) 3asce 299 1994 svc (Crl) 334 ii .

which deal with the steps to be taken by the officer. after- makm aﬂﬁst or,
seizure are-marndatory in chéracter. In that view of the matter, the Y&amaé
counsel for the State was not able to show for want of materiat on rbcoﬁf that
the mandatory requirements pointed out above been adhered 10 The 4
is, therefore entitled to be acqumed :
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-101. CONSTITUTION OF INDIA : ART. 226 : MONITORING OF CASES:-

(1998) 8 SCC 661
UNION OF INDIA Vs. SUSHIL KUMAR MODI AND OTHERS

in the present case since the process of minitoring had already endec
with the fiting of the charge-sheet, and, therefore, there was no occasion for
any of the officers of the CBI to approach,the High Court in respect of a matter
which was being dealt with by the Special Court or for the High Court to take
any action thereon. The entire order of the High Court having been made in

_ this situation, the whole of it had to be set aside.

°
102. C.P.C: OR, 22 Rr. 5 AND 2 :- A SUIT FOR PARTITION -

(1998) 8 SCC 701

MST. DEU AND OTHERS VS. LAXMI NARAYAN AND OTHERS

Smt. Phulla, the wife of Chunni Lal filed a suit for partition. During the
pendency of the suit she died and Laxmi Narayan, Respondent No. 1 filed an
application in substitution claiming to be a legal heir. On the basis of regis-
tered deed of adoption dated 24.7.1967 the suit was filed in the year 1955.
Smt. Phulia, was second wife of Chunnil Lal who had 3 sons from his first wife
namely, BhagChand, Harchand and Ramacharan. Bhagchand died in the
year 1960. So far as the other two sons Harchand and RamCharan are
concered, who shall be deemed to be the stepsons of Smt. Phulla, they were

".impleaded as defendants in a suit aforesaid. They contested the claim of the

respondent to be substituted in place of Smt. Phulla.. According to them, after
the death of Smt. Phulla they shall be the heirs and legal represgntatives of

Smt. Phulla as well. The trial Court rejected the prayer for substitution made

on behalf of the respondent. Against that a revision was filed before the High
Court on behalf of the respondent. The High Court was of the opinion that on

the basis of the deed of adoption the respondent can claim substitutian in -

place of Smt. Phullg. Agamst that order the present appeal has been filed."

‘Once rhe respondent filed application for substitution and produce a reg-
istered deed of adoption, the trial court should have substituted him.in place of
Smt. Phulla on being satisfied that the conditions of Section 16 of the Hindu
Adoptions and Maintenance Act, 1956 had been complied with. Section 16 of
the Act reads as follows:

“16. Presumption as to registered docume,ntsfrelating to adoption- When-
ever any document registered under any law for the time being in force is
produced before any court purporting to record an adoption made and is
signed by the person giving and the person taking the child in adoption,
the court shall presume that the adoption has been made in compliance
with the provisions of this Act untess and until it is disproved.”

In view of Section 16 aforesaid whenever any document registered under
any law for the time being in force is produced before any court purporting to
record an adoption made and is signed by the persons mentioned therein, the
court shall presume-that the adoption-has been made in compliance with the
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provisions of the said Act unless and until it is disproved. According to us, it
was not open to the defendants of the said suit for partition to collateraily
challenge the said registered deed of partition. In view of Section 16.of the
aforesaid Act it was ppen to them to disprove such deed of adoption but for
that they had to take independent proceeding. the High Court was fully justi-
fied in directing that the respondent be substituted in place of Smt. Phulla on
the basis of the registered deed of adoption produced before the court.
o

103. HINDU ADOPTIONS AND MAINTENANCE ACT : Ss. 16 AND 12 :-
(1998) 8 SCC 683
LAL MAN Vs. DY. DIRECTOR OF CONSOLIDATION AND OTHERS

Where the deed of adoption was found to be invalid on account of such

rebuttal of the statutory presumption under Section 16, the right, title and

interest of the child concerned in the properties of his natural father, would be
deemed to survive and not to have been extinguished.

Paragraph 2 of the judgment is reproduced:-

Learned counsel appearing on behalf of the appellant urged thet once
the conditions prescribed by Section 16 of the Hindu Adoptions and Mainte-
nance Act, 1956 in respect of execution and registration of a deed of adoption
had been complied with it is to be presumed that the adoption had been made
in accordance with the provisions of the said Act unless and until it was
disproved. In view of Section 16, a presumption has to be drawn by the Court.
But such presumption can always be rebutted on the basis of evidence ad-
duced before the court concerned. As already pointed out, the Deputy Direc-

tor and the High Court have have examined the validity of the deed of adop-

tion in the light of the evidence adduced on behalf of the parties and have
come to the conclusion that in fact there was no valid adoption of the appellant
by Udit. This Court. while exercising jurisdiction Under Article 136 of the Con-

stitution of India, should be reluctant to interfere with such findings recorded -

on the basis of the evidence adduced on behalf of the parties. Accordingly, the
appeal fails and it is dismissed. There shall be no order as to costs.

104. PRACTICE AND PROCEDURE CIVIL : LOCUS STANDI OF PLAINTIFF
TO FILE SUIT:-
(1998) 8 SCC 707
BACHAN SINGH Vs. WARYAM KAUR (SMT)

" This appeal has been filed on behalf of the plaintiff. One Phula owned
some agricultural land and a house. He executed a registered deed of gift on
14-2-1928 in respect of half of his agricuitural Jand and his residential house
in favour of Waryam kaur, the respondent who was his sister's daughter. In the
deed of gift, it was recited that after the donee's death, the property in question

would revert to the heirs of the donor and the donee shall not be entitled to-

.alienate the property. Phula died in the year 1933. The respondent has re-
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mained in possession of the properties throughout. The appellants filed the

suit in question in May 1973 claiming to be the tenth-degree collaterais of the
" donor, for mandatory injunction restraining the respondent from alienating the

property of which she was in possession on the basis of the deed of @ift
aforesaid. The said suit was dismissed by the trial court. However, on appeal

. being filed by the appellants, the suit was decreed. The High Court has dis-

missed the said suit pointing out that from the pedigree table shown by the
appellants themselves, Puran Singh and Jivan who were eightdegree
collaterals and Tulsi who was fifth-degree collateral were alive whereas the
appellants were tenthdegree collaterals. As such, they had no locus standi at
that stage to file the suit in question.

During the hearing of this appeal, lt‘trlanspired that the aforesaid Puran
Singh,Jivan and Tulsi have not-even been impleaded as parties to the suit.

According to us, the High Court was justified in dismissing the suit filed on

behalt of the appellants for the reasons mentioned aforesaid. Accordingly, the
appeal fails and is dismissed. There shall be no order as to costs.

. . @ :
105. CONSTITUTION OF INDIA : ARTS. 226 AND 227:-

(1998) 8 SCC 714
SUBHASH CHANDRA CHOUBEY Vs. STATE OF BIHAR

In limine dismissal/Speaking order is necessary. Dismissal of a petition in

limine by a non-speaking order when writ Petition ralsmg some arguable

points deprecated.
Para 4 of the judgment is reproduced:-

After hearing learned counsel for the parties and examining the record
we are -of the opinion that the writ petition filed by the appellants did raise
some arguable points and the High Court fell in error in dismissing the same
in limine. No reasons have been advanced by the High Court in support of its
conclusions while dismissing the writ petition. The absence of reason has
deprived this Court of knowing the circumstance which' weiged with the High
Court to dismiss the writ petition at the threshold. It was an unsatisfactory
method of disposal of the writ petition. Necessity to give reasons which dis-
close proper appreciation of the problem posed before the court needs no
emphasising. Apart from informing the aggrieved party to the proceedings of

- the reasons, which it may be able to demonstrate in the higher forum as

erroneous or irrelevant, it also enables the higher forum to test the correct-
ness of those reasons when the same are put in issue before the higher forum.
Under these circumstances, the order.of the High Court cannot be sustained.
We, accordingly, allow this appeal and set aside the order of the High Court
dated 20.4.1992 and remand the writ peition to the High Court for fresh dis-

~ 'posal on merits.
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106. CONSTITUTION OF INDIA. 12 AND 226: “STATE” MEANING OF :
WHETHER MODERN FOOD INDUSTRIES (INDIA) LTD. IS “STATE -
(1998) 8 SCC 719
RAM CHANDRA SHARMA Vs. MODERN FOOD INDUSTRIES

Paragraphs 1 to 3 the judgmeni are reprociuced:-

The appeilant at the relevant time was workng with the respondent-Com-
pany as a skilled worker. He filed a writ petition under Art. 228 of the Constitu-
tion of india before the Delhi High Court challenging his supersession for the

post of Fitter Grade | by persons allegedly junior to him. The High Court dis-

missed. the writ petition in limine on the short ground that the respondent.
Company, namely M/s, Modern Food Industries (India) Ltd. was not a State or
an Authority within the meaning of Article 12 of the Constitution of India and as
such no writ petition was competent. '

Learned counse! for the respondent-Company concedes that so far as
the respondent-Company is concerned it has been held to be a State under
Article 12 of the Constitution of India by the Gujarat High Court in Modern
Food Industries (India) Ltd. Vs.M.D. Juvekar, (1988) 1 Guf Lr 481 : (1988) 1
Guj LH 232.

We, therefore, allow the- appeal set aside the order of the High Court and -

send the case back to the High Court for rehearing, on merits. The respond-
ents will be at liberty to raise all points regarding maintalnabmty of the writ
petition as well as on merits.

107. M.P. LAND REVENUE CODE, 1959, S. 257 (V) AND CPC, S.9: BAR OF

JURISDICTION OF THE COURT:-
(1998) 8 SCC 751 _
BENI MADHAV SINGH VS. RAM NARESH

The provision is not applicable to a suit between two contenders to the
title of land, not in any way affecting the scheme of consolidation.

The only substantial question of law raised before the High Court was
whether the suit of the plaintiﬂ-respor_wd'ent was barred on account of Section
257 (v) of the Madhya Pradesh Land Revenue Code, 1958. It has been held
by the High Court on the basis of the text and precedent that a suit to chal-
lenge the scheme of consolidation of holdings was barred, but not.one of
possession ans injunction claimed on the basis of the title between two par-
ties. It has been taken that a civil court certainly has jurisdiction to determine
a question of title to land without causing any dent to the consolidation scheme.
We have gone through the provision in question and the reasoning of the
High Court. It seems to us that the view taken by it is unexceptionable. In-
stantly was a suit between two contenders to the title of the land, not in any
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way affecting the scheme of consolidation. On this. premise we dismiss the
appeal. affirming the judgment and order of the High Court. No costs.

108. ADMINISTRATIVE LAW : SUBORDINATE LEGISLATION RULES:-
(1998) 8 SCC 753
STATE OF ORISSA Vs. MAMTARANI SAHOO

Statutory rules vis-a-vis administrative instructions. Administrative instruc-
tions, held on facts, covered the field on which statutory rules were silent.
Administrative instructions, therefore, were upheld. Administrative instruction
could not be invalidated on the ground that relevant statute provided for fram-
ing statutory rules on the topics covered by the said instructions, though it was
preferable to incorporate suitable provisions in existing rules.

Paragraph 11 of the judgment is reproduced:-

In the case of Sant Ram Sharma vs. State of Rajasthan, AIR 1967 SC
1910: (1968) 2 LLJ 830 this Court has held that till the statutory rules are
framed, the Government can issue administrative instructions regarding prin-
ciples to be followed in promotions of the officers concerned to the selection
grade posts. It is true that the Government cannot amend or supersede statu-
tory rules by administrative instructions, but if the rules are silent on any par-
ticular point, the Government can fill up the gaps and suppiement the rules
and issue instructions not inconsistent with the rules already framed. In the
present case, the Rules provided, inter alia, for constitution of a State Selec-

-tion Board. They are silent on the question of appointment of District Selection
Boards and the procedure for inviting applications and selecting candidates
by the District Selection Boards. Since the Rules are.silent in this regard
administrative instructions have been issued confined to these aspects on
which the Rules are silent. Undoubtedly, it would have been far better, had the
Government amended the existing Rules to provide for these matters; but that
is no ground for preventing District Selection Boards from functioning when
there are administrative instructions which supplement these Rules. It has
been strenuously urged before us that unless statutory rules are framed in
respect of District selection Boards, no regular appointments can be made by
the District Selection Boards. We do not find any merit in this contention look-
ing to the cact that there are administrative instructions which supplement the
existing Rules. In fact, the High Court had itself held that Rules 5 (8), 6 (9) and
8 which authorise the Management Committee of the school to make ad hoc
appointment for a period of six months with the approval of the Inspector of
Schools, continue to operate. We do not see on what basis such a selective
operation of rules can be considered. The Rules have not been abrogated
and they continue to govern the recruitment and conditions of service of teach-
ers.
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© 109. BAIL. 1999 (1) M.P.L.J. PAGE. 233 KALACHND PATEL Vs STATE OF
M.P. AN ORDER BY HON BLE SHRI JUSTICE RS GARG. < =

ORDER

1. Itappears that the applicants apprehending their arrest by Poluce,vkunmn
- -(Raigarh) approached this Court under section 438, Criminal Procedurs . -

Code. This Court being satisfied granted a protective order under section B

- 438, Criminal Procedure Code for a period of ore month: mddinﬁad ihat’;
the applicants shall surrender and apply for regular ball which shéi
decided on its own merits. It appears that the appficants’ thoréaftii‘ tten-

_ dered before the Court trying the case of the co-accuséd but thd Tearned
Judge refused to consider their case obssrving that neither thidy were
accused before him in some trial nora supplementary challan was filed

against them. These applicants again approdched this Court in.M.Cr.C. .
No. 2229/97. This Court extended the eatlier period for one. month and
again directed that the applicants may obtain a regular bail from the regu-
lar Court, The applicants again appeared before the said Court and moved
an application within the period fixed by this Court. The learned Magis-
trate rejected that application observing that as they were not' acouud

_before him in any case nar a challan/supplementary challan was filed 2

against the present accused, therefore, it was riot pmib!a for him 1o
consider the prayer for regular bail. o

2. Itappears that the leamed Judicial Magistmc F{m Giaa hn no% clrud 10
apply his mind to the facts of the case. Anticipating arrest, when aperson/
applicants approach to Kis Coun for grant of énticipatory bail, the Cotrt
considering such application has to consider it differently. In oné case it
may grant bail that in the-event of arrest he be immediately reledsed-and,

in another case the period of bail may be fixed for & limited periou andin . -

that limited period, he has to apply to the said Court/Competent Court for " -
grant of a regular bail. I the first eventuality, ordinarily there would be 1o .

problem becauss it is not for a limited period #nd the accused is entitled. - -

to furnish bail to the satisfaction'cf the- officer arresting him. Theaccused
can also appear on intimation befere the Court-and furnish regum bail. in

case of second type, where. the bail is for'fimifed pericd and tHe higher

Court directs that the accused within the period of protective order. shall
apply for regular bail, then it simply means that the applicant/accused is’
required to move an application under section 439, Griminal Pyocedure
Code, before the said Court. Though the accused is not in custody norcan-

be taken in custody because of the protective order issued by:the High . "
Court under section 438, Criminal Procedure Coda but the mgment he .

appears in the said Court and moves an application under sectior 439,

Criminal Procedure Code, then the Court would take him in ctistody for - =
the purposes of such application and such custody would be désmed to’

be proper custody for an application under section 439; Crimindl Proce--

dure Code. If the Court is satisfied that the-case is fit for granting regular - s

bail to such applicant/accused, then it would so direct and on Stbmissiort" -
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of personal and bail bond the accused wouid be let off, but in case where
the Court does not consider it to be a fit case for grant of an order under
section 439, Criminal Procedure Code then while rejecting the apptica-
tion, it cannot take the accused in actual physical custody if the protective
order remains in force on that date. To clarify it further, though the Court
has taken the accused in custody for the purpose of Section 439, Criminal
Procedure Code but while rejecting his application for grant of regular
bail, he cannot be taken in actual physical custody because the order
passed under section 438, Criminal Procedure Code protects him and
directs the police and the said Court that he should not be taken in cus-
tody or if taken in custody such man would immediately be released.

The present appears to be a case of second type where the High Court
bail for a limited period and directed the accused to move an application
for regular bail, Once such a direction is issued by the High Court that
within that period, he shall apply for regular bail. The Court otherwise
having jurisdiction cannot say that because the matter is not pending
betore the Court or because chailan/supplementary chalian has not been
filed against such accused, the application for grant of reguiar bait would
not be considered.The learned Judge has failed to appreciate that while
making such observations, he was perilously bordering contempt of the
lawful authority of this Court. Once the High Court orders that the applica-
tion of the accused filed under section 438, Criminal Procedure Code is
allowed and a protective order is granted in his favour for a limited period
and such accused is required to move for regular bail, then the Court
subordinate to the High Court is duty bound to consider the said applica-
tion on merits of the matter. It appears that the learned Judicial Magistrate
- First Class lost sight of the fact that the High Court in its first order clearly
directed the learned Magistrate that the application of the present appli-
cant shall be decided on its own merits. | consider present to be a fit case
for setting aside the order passed by the Court below. The Magistrate is
directed to consider the application of the present apglicants a fresh on
merits of the matter also taking into consideration that the learned public
prosecutor has made clear and unequivocal statement in the Court that a
challan/supptementary challan shall be filed against the present appli-
cant. The learned Magistrate, while considering the application shall not
be swayed away by his impressions nor should be inflienced by the fact
that two of his orders have been set aside by this Court. He being subor-
dinate to the High Court should not forget that, when the High Court is-
sues a direction then even if such direction is not palatable to the said
Judge, is required to be observed by the said Judge. _
The order passed by the Court below is set aside. The applicants are
given liberty to move an application under section 439. Criminal Proce-
dure Code before the said Court where the co-accused are facing trial.
The learned Judge. after receiving the application, shall decide the same
treating that the police has registered a case against the present appli-
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110. COGNIZANCE, OF OFFENCES Ss. 156, 180, 200- 202 Cr. P.G,CR. R. .
NO 1530/1998 JABALPUR SMT. MANORAMA PATEL AND OTHERS.
VS. SUBHASH SONI DECIDED BY HON'BLE JUSTICE SHRI
S.P. KHARE ON 07-4.1999 (YET UNHEPOH‘TED) THE onoents H!»

(1)

(2)

(4)

o mvestugate the cases mvoivmg cognizabte oﬁenees Ié prrma

cants and either they have filed a challan against the appﬁcaﬁté or are .

likely to file challan against the applicants. The earlier interihy orders

granted be this Court are extended upto 30-6-1998. The petmonis fmally'

disposed of.
®

PORTED AT VERBATIM

This is a revision by the accused persons against the order by which theur '

application for dismissal of the complaint has’been rejected.
on 10.1.1995 respondent subhash Soni filed a complaint before the Judi-

cial Magistrate First Class, Jabalpur. He sent this complaint to the. ‘police’
under Section 156 (3) of the code of Criminal Procedure, 1973 (hereinaf- -

ter to be referred to as the code) for investigation. On receipt of the potlice
report he took congnizance of the offences under Sections 323, and 506
Part | {.P.C. and issued process against the petttloners

The contention of the petitioners is that the cognizance of t‘he o‘l!encas

has been taken 'on the basis of complaint under Section 190{1) {a) of the -

code and therefore it was necessary for the Magistrate to examirie the

complainant and his witnesses on oath as required by Section. 200 of the

Code and then alone summons could be issued for the attendancd.of the

- accused if there was sufficient ground for proceeding against them. It is . »
further argued that the Magistrate had no jurisdiction toigsus the protess- _
against the accused without following the procedura laid dde  Sec-

tions 200, 202 and 204 of the Code. i ORI

On the other hand it has been pointed out that the co’mp!ﬁint was ient for.i

investigation to the police under Section 158 (3) of the Code at tﬁe pre-

cognizance stage and on receipt of the police repott the cognizante has: '
been taken under Section 190 (1) (b) of the Code and therefors it Was:not

necessary to follow the procedure prescribed for complamt case
After hearing the learned counsel for both the sides this: Couit

opinion that there is no legal infirmity in the impugned order. Sectien 190
(1) (a) of the Code provides that the Magistrate may take cdgmzﬁice_ of = -

any offence upon receiving a complaint of facts which constit
offence. This does not mean that once a complaim is ﬂlemf,.,~ -

is bound to take cognizance if the facts stated in the cdfhplalnt decIOSe . L

the commission .of an offerice. The word 'may' éannot b \,mﬂr&%d as

'must’ A complaint disclosing a cognizable offerice may well justity & Mag- - '
istrate in sending the complaint, under Section 158 (3) of the Code to tha
Police for investigation. That would be the pre-congizanoe steife. THéte'is -

no reason why the time of the Magistrate should e wasted when tf'fb’d‘iﬂy
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the police. The report submitted by the police consequent upon the inves-
tigation under Section 156 (3) of the code would be treated as 'police
report’ for purposes of taking congizance under Section 190 (1) (b) of the
code. Even if the police report under Section 173 (2) of the code states
that no offence appears to have been committed the Magistrate disagree-
ing with the conclusion of the police may issue process to the accused if
in his opinion theré is sufficient ground for proceeding on the basis of the
material available before him. On the other hand, there may be occasions
when the Magistrate may exercise his discretion and take cognizance of
a congnizable offence, on receipt of a complaint, without police investiga-
tion and if he does so he would be required to follow the procedure laid
down in Sections 200 to 204 of the Code.

(6) In H.S. Bains Vs. State AIR 1980 S.C. 1883 the Supreme Court has heid
that the Magistrate instead of taking congnizance of the offence may or-
der an investigation under Section 156 (3). The police will then investi-
gate and submit a report under Section 173 (2). On receiving the police
report the Magistrate may take cognizance of the offence under Section
190 (1) (b) and straightaway issue process. This he may do irrespective of
the view expressed by the police in their report whether an offence has
been made out or not. A Magistrate who on receipt of complaint, orders

3 iai: L investigation under Section 156 (3) and receives a police report under

STt Section’ 173 {2), may thereafter, do one of the three things; (1) he may
~ decide that there is no sufficient ground for proceeding further and drop

action; (2) he may lake cognizance of offence under Section 190 (1) (b)

on the basis of the police report and issue process; this he may do without

Ll onaoam -the complainant and his witnesses under Section 200.:1f he-.
. adopxs tbe:ﬂ'u;cj alternative he may hold or direct an enquiry under Sec-

o tion 302111&7 (hmks fit. Thereafter, he may dismiss the complaint or issue
“ prédess, as the case may be.

(7) The decision of the Supreme Court referred above has recently been
relied upon by this Court in Shyamlal Vs. Lavkush 1999 MPLJ 260 while
dealing with a case where the complaint was dismissed under Section
203 without following the procedure prescribed under Sections 200 and
202 of the Code

(8) In India Carat Private Limited Vs. State of Karnataka AIR 1989 S.C. 885
e also the Supreme court has expressed the same view, It has been ob-
served that even if the appellant had preferred a complaint before the
learned Magistrate and the Magistrate had ordered investigation under
Section 156 (3) the police would have had to submit a report under Sec-
tion 173 (2). If the police officer after making an investigation, sends a
report that no case was made out against the accused, the Magistrate
could ignore the conclusion drawn by the police and take cognizance of a
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case under Section 190 (1) (b) and issue process or in the alternative, he

can take cognizance of the original complaint and examine the complain-

ant and his witness and thereafter issue process to the accused, if he is of
- the opinion that the caseé should be proceeded with.

(9) Again in Madhu Bala vs. Suresh Kumar AIR 1997 S.C. 3104 it has been
-reiterated that when a written complaint disclosing a cognizable offence
is made before a Magistrate, he may take cognizance upon the same
under Section 190 (1) (a) of the Code and proceed with the same in
accordance with the provisions of chapter XV. The other option available
to the Magistrate in such a case is to send the complaint to the appropri-
ate police station under section 156 (3) for investigation.Once such a
direction is given under sub-section (3) of section 156 the police Is re-
quired to investigate into that complaint under subsection (1) thereof and
on completion of investigation to submit a “police report” in accordance
with section 173 (2) on which a Magistrate may take cognizance under
section 190 (1) (b). The complaint, as soon as an order under section 156
(3) is passed thereon, transforms itself into a report given in writing within
the meaning of section 154 of the code which is known as the first infor-
mation report (FIR). When an order for investigation under section 156 (3)
of the code is to be made the proper direction to the police would be * to
register a case at the police station treatlng the complaint as first lnforma-
tion report and investigate into the same”.

(10)In view of the foregoing discussion of the Iegal position on the question of
taw which been raised in this revision petition the Magistrate has followed
the correct procedure in taking cognizance of the offences on the basis of
police report under section 190 (1) (b) of the code and issuing process to
the accused having found sufficient ground to proceed against them.
Having done so it was not necessary to take recourse to the other option
of reverting back to the complaint and take cognizance under section 190
(1) (a) after following the procedure under sections 200 to 204 of the

code. This revision petition Is, therefore, dismissed. The point which has .

been raised and answered in this revision petition is of day-to-day occur-
rence and therefore a copy of this order be circulated to all the Judges
and Magistrates in the State.

ELEVATIONS

Hon'ble Shri Justice Abhay Kumar Gohill, Hon'ble Shri Jus-
tice R.B. Dixit, Hon'ble Shri Justice N.G. Karambelkar and
Hon'ble Shri Justice S.S. Saraf have been appointed as Judges
of the M.P. High Court. They were administered the Oath of of-
fice of Additional Judges, M.P. High Court on 26th April, 1998,
The Institute felicitate the Hon'ble Judges.
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