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REMEMBER YOUR PURPOSE -

® You are there to make a contribution to the institute.

® Be prepared to communicate how you can do that.

@ Let them see the best you, you can be.
[
®

Relax and enjoy the process.
Be active participant.
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FHA & T dae @@ 1R 2| 9 TG 7 A | SHE FH D Iy FAR A A1 (Gird up your

loins and give it your best shot.)
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TO KNOW THE RULE, KNOW THE EXCEPTION

I

: EXCEPTION PROVES THE LAW

I JUSTICE C.K. PRASAD
I
I
I

EXERT YOUR SELF SUCCESS HAS NO SHORT CUT
JUSTICE V.K. AGRAWAL

I The will to win is worthless if you do not have the will to prepare. Sky scrap- '
ers take only a year to build but many years to plan. And, patience in
planning, impatience in execution has worked wonders.

Those who don’t read books have no advantage over those who can’t. I
| Courtesy : Think inc. Batra. I
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I TO BE A JUDGE TAKES KNOWHOW PERHAPS EVERY ONE TAKES IT ON ANY HOW. l

\THE QUALITY OF OUR WORK HAS EVERYTHING TO DO WITH OUR SUCCESS IN LIFE.J
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P Hed H AP Fod TS ISR H e Herdt A, @ wea uvs ek () wed s
R Rafde § 1 anored Rifde #1¢ S ®ed 21 3R Al vog e A g7
eI 1 MY Ay wU F PN |

Tq f g N fRfad d1ss A &1 R4 8, (PSR B GRB) W4 A9 fhul AfAge
B A <J &, A TP 91 95 oTex] H Y] fITEar A qar g ggd @R sore Al
39 91d ¥ €En @1 O & 6 gagerd ufenie &€ &1 S 419 B, 98 fhaar g Aty e |qon
H1 T q@IcH B, 98 980 gHUreC Al ¢ | 3D IR BEel P 98 el B AP § AR A
ol FE A8 & B R GO & AP JUH W HU ¥ Jg W gar ey b fhe
IIRTY H T FIT [N & B & IR BRIEAN & &8 & AII—1Y fefcs W ox @ © I efcs
fSwice # g8 fFd=l Fo T | I8 W 3MUP! W HY F a1 e | HRIEN B &8 AR
2 U HOR B, A¥H § U8 N AUy Iuw oty #§ we wu 9 forgen @Ry | v € fora waha
g f& g1 279, 337 # H SfeT &=l g 3R 4 #EH 3R 600/~ BUY B Jjas b afSd Bl &1
g I8 AR Fhd Tae &1 Wl Y 81, B AHF | MU AT F1 T8 a1 3R 8 &
AT S ol T, Ig oMus Siovie ¥ W uRafdd 89wy |

fRafaer 4 <9 oy e g1, W9 oMue X1 e fora & a1 sy o9 fEaht a9 €, SrvE

I €, A1 SHH I8 910 W w9 4 forgen @iy {6 anue! e A w—an ke €, oFR a1y

I P! FAS A8 1,2, 3,4 TP QI A IR IAT-3MAT ghe H dicadR forad &, ol mIad!

e B d1 999 Ul 99 ©ie Y, T9 39 U8 <, P IHB A1 TS arell 9T P Sfed 79,

HIA T TR B S A1 o <d 8, B IR AR ITH 9 Bl drS+g! &l & IR 7 Repwm
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REC & 7 A9 &A1 § AR fJa=0r L I8 8, A1 @ A o B PR A1 & B, T MY SN MR
6 fa9 5 WAL AL @ sraia Ay 97d g Fad € dex Tiged o B HE AHA © | MR AT
& @7 (FrUe) I8, A1 A W9 I/ YIGage B, a1 either it would become inexecutable

or would give rise to many complications further litigation and that would give you a great

headache and then ................... MY 59 e P @ a8 FM Bd &, a9 B > 9
(T[OTTEOT SEAT) W @) FIEAdT Y TR UGN e @) 8, 39re g i g o wahd € @i
IFP! TH P a1 R TE FR FHd & Fifh S S I 8, I8 W ©U A SIH fordd
T Y& & O 979 319 WraR o Rifde § o B, a1 3 ) 9w wu @ s 3 i s
B a1 R &, afda o a7 (GrRawe) g8, a1 amudT o2 | IreeT bhaen Al AU "' iR
IURIA Wl FHAT § USHRI B forg i iR adfieie &1 R Swadq <ararerd 8, SHH U
STotie ®1 THIRIGe A8 fhar Saw | S9@) SHd 9 B SITY, 3MUD! HiHd HF B SIg |
Judge is nothing but is shown by judgment, You are not known by your faces. most of the
Judges good or bad are known by their orders and judgments.

T4 AR {6 & 318 ISR A €, @ 79 # fIUR I8 g1 8 5 a8 99 984 s §
I H 3MUP A9 FAY TR BE GHal g b TP ol Aed B AR A had Ad @ 9,
AR Ia1 3diel G b1 el I8 off, § I Al U | TE1 ST o1, Sid TIBR Bl
AIHT 37T, AT I8 Fourd Usell IR WX UTH 3MY R U1 9 qa7d1, S99 $o g9 off a8
FB e ¥ | §1 ST o ve ot fdan fF amg e S @med B, 39 g9 991 § | g |9
F ) 98l SR BRA BT YA FHI IR PIs I HfSAE g8 a1 781 WHa BN W AR
AR A AUD] YSLATIAT g1 81 S, STl 1Y =Med & I S5l Bl § Ugal | 71 Sral o1 b
e ¥ gRe 781 o1 3R S8 Y AU @igd YAl 3T TN P, 4I7G H T8 WM S5
fory Sucer o, D! T8 GSRATYAT B TE | HEA BT Ardd T8 e fb I W BIS UEA g1,
S B F S9d1 I8 Rae e, 39 a8 37 fAen, S9a fog S9a1 39+ aRed < &
TRd 81 US! {6 § /81 & FRal §, H $HAMGR O §, I8 IB] B B v el & T8
ST& AU iR e 9 W uRaféd o | 18 # #4 3fR @Rl A 9 I R H I 1 S,
ITPB Td o, S fSRgae ool Fred 3, S99 UIc BIferd ool Igd 9, 9 ¥ Thad | T8
FEl {6 98 T 310 & | Ol SHPI W FAdd © (& 19 AT HH PRd g, Sl TS § A forad
%, 98 AP IR H U NI ® U INE W O ISP I @ < v A el b A
B SUD AN AR Sore | 7= 38 Fga 9§ 3y ¥ iR R Refay 3 onrat a1ma €, 2,3 78
IR FEH il MUH! §U § PR MY 4,5 AT AR HeTd B, A 9 96 H Jol=d Fodl &,
U S B B € wd # IR I I # oW B g, IR OR I8 Ua IOl 98 Sl @ et
den g8 IMus 3mufed fufed § &1 omch B &R amud A7 # GRe ) Wi YaT el ® | fAeiqe
T8 a7 ! = @) R | BT IRsm FA & uErd @@ orfa Bl | g8 S goll
MY FHe! PR, IS O HETd B, 98 Hed MRad U 4 5 | ® 91 Jg 91d (™ A
HEEE P {6 O 3T 31 SFaR) 2001 BT FE T ofl, g8 fha a1d F= €, $HB1 MY A
B |
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TE TRG AP U APy I8 2 6 3y =iy 81 T € o SR 81 W §, s
HIA P 1 &ATST |1 AN B 778 | e og 3R U vt Rerfa 8rfl, &9 armast i i
T 8, g3 Hel H 991 §@ 81 I8 ©, AT Wl TE A1 8 D! 91d GAD P 98 WA
8, ST AIY @ B, W G AT AP IaTexvl A s =i &, U ) e §
PG PG TIR TG I AR MM FIE—FNG TX—8% Wed 2 & | 39 el uferie ot aore
A o A qRTaReN B aiE | | A1 W€ WA & b 3y AT 9ga wraar § 6 o ue O
FRT A TP U a1 ¥ AU e & [P STl Y 36T M HX, WY I W Feldl, Al D!
DI W &I B | YD Sl YD FYol & AERY AR | B! 7131 5 Ao S,
el avE @ aTeT A8 B SR, DI 980 SAGI expectations TE &, AT s9d 6 I ey
AT SYET B, TN MUBT Baied UTA ©, I8 MY SAMGR] 0T 3R J8+a 9§ &Y | A9 9 mas
forq aga T3 8, 3R ST IREY &1 IR T8l 8, A H o1 I8 Al g & 98 i g9
AIE TE € | Saranerer &1 AR a9 8, F9 Ul 910 & SAFGRI | SAFER] H W &1 fw @
AR BId) 8, U ol 9en I8 & P 39 gov= § 9 7Y 3R BIe BIT consideration & 301
gouTd WRIE BR o | GERT U8 Bl § b anus B o TR, amus el o T, aue 3R Big
gRfrd 3n 74 3y A iR 91d # o T SR Iy fhll @ fh #1 ey A FEw A
AP AMBRT & e A Hx R, e M S i s | TR e fF T s A o1 &
fore ®1$ g g1 | PR 3y ue B B AT F T8 R Hd &, T WEId ¥ T8 Rd §,
@ R fRare 9 d9 +f o SRR T8 € a1 fa S 3ue &9 @ Yared Y dRA @ oy
[eTH €, ITB FIA H GO TE] 8¢ | AUA BIg Jg WG Ae] PRAT © (b MY A &HAT A
AIfE BT HN, Afb & A FH B A1 M 3 Iy H W Rue ¥ e e ifdds
B B @ 8 & AR e ANER B B D 5 &1 fddd F b1 AfER T ' | PR
T8 I @ oIy =e™ &1 ASR 8, A Fed U IFD! ! IR D e A I8 q1d
Aeqgd HY1 ARy 6 # e oA WY 97 gan § 9o ufd v B € € |

arfl SR Y wEr b A AT T rRY FEd & 1 o B e anuuue iy |
SN 8, $9®1 RO 31 87 396 HRU (% 98 2 & s gt %8, 100 91, S 41 Al
9§ T8 RN A I8 §, SR HY YuF Afia f, Hv e fog gereet i1 @) o s
P A Fwear ¥ e A $or uRsM | 3 folv Ud qraTaRvr s ‘3iRI, (aura) TH U
Sl g1, I YHT HSel BT A Y ! SHH o W@ &, Hif AT TH A | JS ¢ & A 859
YUTSH B 9131, HH Ad BRI | SHD! 4! fFET | 3R Y HH HRA, A1 A9 301 AR T
- g8 frsen, aR= iR FfeT aRem R amue 3+ b, |eRYT 4, I8 W 984 super intelligent
judges super personality @1 STxa T8l © | o g9 emar & R g gfg & Ryaw
g A9 8, IHBT 3R §H AUAN HRA ¢, BIs HRY T8l © fb A9 H A & TP ggd M1
AT g9 Fhal & AH BH bl © AR U AU FHS A e A o ARSI H
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S d wa @ 79 H o forg goura U1 R FahdT § | 99 MUt W forn Wi 8, 5, 10 &rd
& 1< q1 IMUP] FEGH BT 6 HFO AR ATIHT 919 3T & XA o7 &, T8 BT U fekaira
39¥d 2 P 519 B FAE H B I H FB A9 BT T 9 M B, AT AT Bl G AHD
HEHRIA & S1d I7b] YHIYA BT F9G 1 8, 9ol &1 S FHRE fd 9y, wer 99 Rapre #
§B 1 81, 3 98 WIS FHRE & I1 {6l oy 9iifthe & Ut A9 O, R S99 Ufd o o
@ H9 B! H1G 8, S JURIH S 79 &) H1a1 8, I8 [Iodhd We T1fex Bl 8 iR g "%
U A e €, e T 91 B Ugd dRe-F09 Jg Pe o ol @ fF T8 7w @1 95
&€ W SIS B, 7 37b RPBS B @ B SIwxd & AR 7 8 70 I3 [SUCHTA SRR,
f&fTel=a ¥ 9l go @) Siwxd 78 8 | Everybody at once on reflect, fa=1 & warq & @
gierar & fb €1 U8 o1 9gd 3reeT OIS 2 | and within a second he is clear 1 Bfd TR =
B! S S d18 drell I&TexV &A1 B 3Ty Fed! Bid VAT 99 Fall, & 99 AP IR H AT FE
S fb 3779 9R H 1 H© B 81 T8l Wabdl | He is very good judge, judicial officer aretd @rerd
H ¥® A1, he is very good judge 3D T8 &9 TE&AT &, YA HIAT 8, Al B HRU 78] 8
f 39 g8 9% A UgH, el O YD MY o S Afd 3M9sT aRsm o 9| a8 3R
T 3T IR H ] MY U1 A7 fIgar 2 R 3L © | 3791 S8l 9 | court conduct
2 it should be ideal. You should impeccable (Fafy FfeEH) dressed. impeccable dressed
X W AT GoR W, Hifh Tg HUP! 1 ABTd W UK U ©, DS Al Blc Pl B D GO
T 2 & A1 | ST 8 ATl 8, 3R SISl |IERY A & A1l & BIe gga1 [l v @
€9 W1 T8l §, PIC UgT B ol Frel PIc Mud! e B, 981 #ga |, I§ a1 39+ sifid
(or) oo & 1 od AT P SHSHT HIST F AT ATEA © MY YA AT BT Bl a4y
A 3R gRIUE |1 B, a1 A U gouid B WY U B AHIBISH BT ALY, Pie UsHy,
IRIER § H AT, Tegedfed) I8 oY B | A0 HUR I BT TS AT A & fF &9 Iarerd
H Ia1 99 81 dad, o gaa Naspreds @, FARea fear w2 g8 € a9+ 3w A 1h
TS 2| T8 W TP b B J3AMI § UMY | AR R H 3R 319 11 | 5 7Ll 93d €, A
I wfe et # gad B | MUd! RER 11 g9 TAd $& H SuRYd 81 A1y, a8 3Ie
TET e ® fF FfF veTdR T8 M I1 Bt AIed a1 3 $H(Y 89 11 Tt 781 9 | BIgdbIC
F 1 ] g9 91d @ oY 9ga U IR oA § fb oy qHy wR 9fdU | HE-9HY R $9d 9
H AqeR ORI B 80 ©, $Reard fad I8d 8, 39 drge[e Uil S ® fb oot arear
AT 12, e IS g9 IATd ¢, 3R TP IR H AN BT g &1 8, b g <0 9 and 2,
@ I8 91 I ISP T8 8 | T I TR HUR db Gger AR g8 91 39 AUD! W €
EaT 7y Brft f oY 98 & T SR 2 B, Sl AP HRA1 AR AR THHT BIg R L
f oMY Sred g1 & A1 11 9 R AL 98 FHA B IR IR AT FHA R U I &, a1 g
TR G T MY FRIPA 81 W €, 9gd ¥ AU A9 W o7 € A&l U 9gd | Sl
FCHR ¥ T 95 A1 HfoArgdl @ Aud! Jfad e Sl @ 3R R dablel AredH el 4 3y
g a1 oY 98 ¥ $Y A T R B foIg o1 &, I 2@ Fhd &, ITb dR H U ATBR]
g1 9&d & Rrad 5 9 98 99 gS 81, a1 39D S GHG 9 S | 3R IHT FHH]
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Ue1 g3 & d1 Rre <@ gan © dl distinct advantage 9 91d # 8 & 3y w99 R 93 &R
g fi% Jrea STeM arell 91 B PR IMUH 3MTed ST off & b 89 HIe TIRE g9 MY a1 |al
11 991 MY I7T 11 F1 &1 MY, AT ;AT 11 g1 781 37 R R usp! AR gfedl a9
2 5 g9 w9y X SuRed M1 B | TS d1 91 9 g9 SURYT B9 &1 & J1 Soisl &l
319 gred Wt e o B, o 9Yad: 3 SHH SUTST JaeTH el 8l e 9HY R A ¥ | 9HY
J o1 | IAT B THN B | MY JAT FHG RT HTH HUSR R 91 A 93 | 39 IR—IR TR
H O A1 TR § Soa} Bl f afdadl | $ER SR @Y qiddd #N, 399 W BIg oY T8 8 |
T |99 fhg] aafdal o1 ) TR H§ 8] 3 < | 37UF BT |§ Aded I | 11 ¥ 5 AR B
W B T, MY B8R 1Y 3R 30+ gRaR & A1, GHN & A1 ATID S ATHINIB HiacHe ol
D T B | gfor B |y ft e sFravad fEar a1 sifdaferd) 98 8 @Ry, R
HG B, AT THT AT MMIIID & a1 B AN o, I=AT FERYT R F 7 of | Ig§ U 0t
yer 2, s g <Y degelt 31 9% # 9gd de a1 ¥, FSA B 95 P B & | I
BT 8 U1 @) TE} , N IR € & UTH &9 d9 99 UId &, 99 39 5 & B Al ya=i
H USHR I 9 UBHIHG 8] O © e SP! PIg -1 DIg ekl A1 DIy YR AT Feaiiiel
1A P AT I FHRAT Bl @ and that leads you to complications and troubles.

S SR -1 TP 81 3T Hglel H W, SHH Gl FAIMTB S &, 1 bR 3Ud! Hed [Us
3irer fafaet # faerm, ok dvaa: fsfAaa & A e, S9e qarfa® oMy st 3 Fenfufsae=
R ol 3R S & gbed oy, faq s g v AT § A B 9Ha 81| 9gd SIe]
qHeH o ford €, a1 9gd &9 o ford € a1 <1 & Rerfodl # smge wem &@rft ok e
97d I8 ® f o 3ifeR o B, grie= 3ifeR ¥iic w dR & 98 3y 3vq 81 3} foregs &1 yar
TR, AT TIAPR A1 hfa age &1 vd Rifdd |1gs &1 8, 98 el 3mua! srgde oval 8
& amg 3gn AT 7' § form | 8 991 yaE Bl & & fa ft a9 9 S @ w9 @
SITY, @8 SATET 301 & | WR thatis a trap (A1 — $A< &I Gele § o WHY & SR Y a1
3ifdrd 81 gU &) A ¥ 3MMUDHT 9 g BT, Fifd IAD! FIA B IaN e 78 g, aft B
IR # T8 91d 7 TE B, BT I MUD, Wh W B Whd &, I8 980 SAFER 4 & G
8, 98d ¥ U7 M 3 U frorEm A B €, W) §F 9eUr a)d | R A9 Fe & 5 Sue
o 7' Hret & 7 W, BT AR 9 VIS I8 I fory 950 I § A1 o 3ifSefie 8, a8 emm
BT 9§ ford ok 9IS ST W U1 Bgidl fha1 & Aol YA U FTH BT IS ©Y A ISP
e aeffexor fhar 8, SH®! fha=n qier ® &R fhawn &9 oy 39 R § = 9ad & iR fan
B A & AR BIA &, §9 W AUD! efficiency depend FAT B | 32 ISR foremn, 3w
Sore foraer & aa folg ot 8 € U8 91 administrative side ¥ URH 3996 © |

TSP d 980 IR ST H AT B & S B39 TAIST § 98 ua! fbfimer Yev vwisal o
&l & | instructions & HATfa® HTg TAS<T @ R &1¢ @ DafEn afnge #) 8 &
e SR &1 Bl 8 I degd: Y o gaR v ®1EA =< # ok &1 § o) uigdd
et 8, R geedTa ded &, fodl o Sifss Avar § o \ufed o Bl 8, SHa safe
custody @ oY 39 w3 @fdTa wu ¥ RAER € A1 39folg 99 Y %1E9 &1 gas= oHl
&R, A1 & T T iR wEA WWRex v v B1ET MR @ B 3590 9% B3 aus frg
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XA HLTSH ® | &)1 A< 991 81 @1 B, $HD] QTS AT I8] T A8 7 | Gra—urd |
T 98 T ARG STSl ARdE Bl 98 IJAPR il 98d 3 §did drel 9, b oRE 4
g1l < I8 ¥ 3R I9 T ARG B AT WA BT GHAT HAT U] a1 VY TS 3
B 93 € IE) & AT 3T AT B ARY 6 S rg= vHeT @ SR qeHe Fufd o, IWHT
& ¥ | Rifdd d1d feurfre ok aseR 91 aiR1 991 @ gay A e Ry & Reww Ry
g 9P Jaide AR HRIAE 1 o I8 & fF T8, e IR, TRR R e waer T8
AN IGH] YT B IR E, IT A8 39 QAT AU Y IR AawyS ¢ | PR RUA 8 A 2
1 RuAe ahar 8 a1 fRuivie &ar &, @ 4l SHBT iod I96! <19 31T UR AT &, E1Y 34
Tl Bl & W 3R TRIADPR, AMHTD, TR AHH, gferd TRTFIer 39 R s
fawar 7 9 |

fIears & afda &1 w1 AT AP & T AeH B S RE R U [Al¥ed A db
JUT W9 U BT ITH U respectable TX) IAIGR Y@ AR | JFAHTHTOT | ) a9
Hey 9er1 Sfad 781 © | 98 W1 984 respectable 31T 81d €, 39 ¥ S7d respected ¥ | 3MTd
M R 396 G H PIE clash 81 B, $IS FUY T & U ITBT &5 I B | AU SH
profession, IF AR ¥ 3 T IS o, T 3T §H I AT T &, AYH! AATHHT G T
gt @ifs smua Bfa, e AW R B8 QAU gva 9 | R o wfdE | geax
=TI b1 Sl UQ B @ 98 BV 7 Y AU U sacrifice B 7 BV restraint, self-restraint
FTET € | 37U sacrifice Ud self-restraint I8 & &b UH! TER AN A 37T §CSTHR IGA] BT,
HBT T Tb URE F gigAT B 8, W B | S BIE 3R AL qiEdl € vd W B ST
g BT & 3R 39 foIU anaea®s ug & P oy fhefl & sMravasd Harsiial 9 98rd | JeTad 3R
IRYAT U &1 S8 &, a1 3R 31 J1Hen a1 ) 181 B, @) &l 81 9ahd) 8, 3R SUeTaR
HB 7 HO WA, BB 7 FB R B & &, AQTerd] Hraarel A erdl 2, 3R q@ IT AP
Hel HeATebra B AILROMG: 3Uer &1 8l {6 oy fB 9 fod wu 4 I8! IuPHg B A9l
I 9edT &1 a5l 98 MMTH YT $HR= B) BIFRTL BN, A 3AfY 98 I ® & R sa=n
& g1 ¥ b FRUeT Hrg 9 e, IABT hed! & I T8, 98 gAY bl fh @ w@dFal, 8e
o @ fRFa & A Y| e fl T IR, A U8 99 919 U] & H G 2 | 9 991 97d I8
g 5 SN 99 9 b Ul egadry ud! RS SMud! A o SIee, fYaH g HgHd
P, IAAT B IMYD] Bfd H @GR ST, T B, a1 A YD AIHN) aRBRIR I8, TADI |1
& off 37T AT &1 A A W AN RIS Bobl JRBRIAN AR T8 JRHIEC 980 Alsel bl
1 8, TP BN 1 3MUD] 36T © b o B |1 UY gAAT AR ©, DI A1 IRA] MM
YT TR 2 | T8 1 YD) $TVT W B | A AN UF & I BI G, T8 eI A B | GER
g9 e &, @1 H a8 =g fF oy |9 99 IRl g, S H9 ggd ganr & smudt A o &
AER 8, Fwe 2| ok R R N U gR § IO UROT 9gd Seal 9 § |

98 U UH FI9R g Sl 7 $Hacl AUd] HRAYIC! H qud ARy | dfcd mud!
history 9 g4 sfaerd A 0 w9 & gRRIE 80 €S9 o HE RAFGRY WR S 8, 37aD!
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TdT FE eI, oifbd SHS Ugel AMUD! &I I8 ggd Sl a1 317 3ru Iy U 99
T w6 78 TR R # sR) agdia A gR W R T e an <R § e 9w
et ft fre @) IRTepH T T8 BT, SHHER) | 98 BT B 3R e WY = e Al
S 3UET B |1 U], TG AEd P, 980 98d g~IdIE Bl § H IR yen HRan g & 3y
JY ATHNIN FEG BT AT9 SaT B, ATTh] SRRER W Bt 8, o W@y § B saafe R
T & U § I A €, 39S A A 8 MUBI? TAH 6 8, 5 4 911 &1 T, 5 91 &
T AR Tl AT 1 37! 981 W b 9 S ArEd § w? I8 W gIR IRV 8, R ger
T € 6 WIE MY TR, @1 BIS W a1 A8l & AR I A8 & a1 BEl o dred & SR A8
T3 1 BT &G ® FT? AE request B I & 1 WIE g9 W 8| TE SN AT IR © T8
@ TR e & o S9a o #efRurel sdeer axd €, 39 el ¥ 3R B P g9 vie e
3T T SR BH AN SH benefit o $®! R SR 1T B, BF <1 ) I € BB SHH
H EH W AT B B SR H |Her g P gR &R o =gt aRa g | § ) HEd 3
2, O o' ST erdel & §H WR TR Institute T I8 & O 50w @, A @ @m 3 |
T8 3BT FHD! ATIAHAT &1 & T8 WY 3R B FHd & 20 I, 40 I, 60 T P W8 10
7= @ R FETe IE6d | SHY $° IS A9 Afdaa Wi S99 g FRA 8, 04 T8
2, T8 3MT®) Hoiis & foIU &0 Faa! Wolls @ v wven &) Wl & forw &M #) @ & 3R I8
qorrg ft 81 Fard & Rorae vyars @ forv a8 fean W1 381 8, S9&1 & 391 T8 al itis a one

sided effort if it is not fought not fought it will be futlle, he will be making an effort, but then

that effort would not bear fruit unless. U= <71 areTl, Us # el &, oAfdb= HAIGH gHY 7 &l
IR Ui 3rEBT FE, A g o WY A1 I9S N PIS s AL § A1 A9l =y fF
HETd T HIA 8, IMMIS A1 Sl 91d g0 &, SHP! IR &1 | G, IqD] g&IH R Adod
IS e A gy B, afl 8| ‘

e SN 91 Bl 8, O 6 H off 919er € X1 g, WY1 61 HEw 9 P Y @l & Sdih
f a1y 3/ HeH 7 PN, & I8 9 arbs H gHD! A ARy, GASA! ANV 3R SHHT o9 o1
IIRY | AT901 AT T A B T &, SHBI PIg AW AqAd 79 qP 8] A 8, Ta AP GADY
D] YHTd 7 B IT IFP! YA B IR 7 BN | 3R 39 99 § I8 uRo7 2 fb b a9
&9 9fd9 # &, TP respected service # 8 ST TS ¥ R T @7 &% fhe 9 gfash &
TS, A1 AU G A BIS AW B & gR1 U FE1 B W1 § e A A1Ed 8, 3ud
fSReae o9 A8 8 are s~OUfdeT 9o A18q 8 A1 BIg 3R 8 99 (U 949 § g1 e b
&N {o GGl &, 3T g8 &, TN &Rl § RS AT {91 7771 39! 9ga |1 qedi Her |
ST a1 v & |Edr fAdar @ SUST A i SeTY | 3R ST YRR B, a1 iR S e
HI AT I7ULAT HXI, T& FEANT | YD UG BN B3 MUD IR 811 g oy & (Rgae
SOiSl B, 98 99 3MYD! MSS PR, M 93+ H TP 7GE PNy |




HELLO CITATIONIST !

(CITATION OF CASE-LAW)

Chief Justice (Rtd.) G.D. Khosla

There are many lawyers who seem to think that there is some magical charm in
certain combinations of letters and figures and when they have uttered a few formulae like
A.l.R. 2050 Bombay 231 or I.L.R. 1742 Calcutta 561, they have done all they need do to
win their client’s case. They have such complete confidence in the mysterious power of
reported cases that they do not trouble to study the relevant provisions of the statute
in question, or to master the fundamental principles of law. | knew a lawyer of great
ability who was possessed of such a retentive memory that he could cite more than a
thousand cases without referring to his notes or printed books. He was pestered by young
men in the profession who wanted an “open sesame” to unlock the door of their difficulties.
They were more anxious to be told the answer to their problems than difficulties. They
were more anxious to be told the answer to their problems than Learn a way whereby the
solution could be arrived at by their own efforts. This attitude of mind is due in part to the
sanctity with which we invest the printed word and to the circumstance that our legal
system has been to a large extent influenced by English law and procedure. The English
common law is almost entlrely based on precedents and a judicial decision has the same
importance as the words of a statute. But even there unintelligent and mechanical
citation of cases is deprecated by the judges. An eminent member of the High Court
Bench in England often showed his impatience with lawyers who, instead cf relying on
well established principles -of law or arguing their cases in a logical manner. had a habit of
merely displaying a string of authorities. “Tell me what the point is,” he would say, “and
don’t keep on shouting at me Q. B.D. so and so, K.B.D..so and so or | shall be driven to say
U.B.D. (you be damned) so and so.” .

In India, generally speaking, a judicial pronouncement is valuable only so far
as it interprets statute law or'some recognized légal principle. A great deal of time
~and energy would be saved if the particular provision of the statute sought to be
“invoked or the legal principle relied on is studied and expounded. This line of ap-°
proach would yield far better results than a blind reliance on reported cases. It
would make for clarity of thought, consistency in argument and avoid the dangers
of relying on misleading headlines and faulty decisions.

Not a few erroneous judgments have found their way into the printed Law Re-
ports and they are a frequent source of embarrassment to the Subordinate Courts.
There is a Single Bench decision of the Lahore High Court reported in the All India
Reporter in which it was held that if a debtor has committed an act of insolvency he
must be adjudged insolvent notwithstanding the fact that he is in a position to pay
all his debts. | can remember having to cope with this ruling when | was a District
Judge in the preparation Punjab and as such bound to follow the dicta of the Lahore
High Court. This-judgment so obviously violated the provisions of the statute that
no ruling to the contrary could be found. A lawyer who cites a case of this type is
not playing the game, for he clearly attempts to mislead the court.
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In india an unfortunate practice of citing cases in letters and figures instead of stat-
ing the names of the parties has set in. Counsel will say he relies on A.l.R. 1950 Supreme
Court 124 or A.l.R. 1950 Supreme Court 27 instead of saying that he wishes to invoke the
principle laid down in Romesh Thaper v. State of Madras or in A.K. Gopalan v. State of
Madras. This is not only confusing but makes it more difficult to draw on the storehouse of
one’s memory. It is far easier to remember names than abstract figures. Law students
would be able to retain many more cases in their lessons and realized that real human
beings, possessing human names, were concerned in the disputes out of which important
legal principles were evolved. Every lawyer knows (or should know) what was held in
M’naughton’s case or in Woolmington's case, though only a few will react to the abstract
formula of letters and figures denoting the particular book and page on which the case is
reported. In England cases are nearly always referred to by mentioning the names of the
parties, and the more important cases are at once recognized and the point sought to be
made is quickly appreciated. If only someone would take the trouble to collect a few hun-
dred civil and criminal cases and publish a few volumes of “Leading Cases” a great deal of
confusion and labour would be saved to the legal profession.

The majority of lawyers do not realize that the importance of a judicial decision
lies not only in the legal principle enunciated but also in the peculiar circumstances
of the case and the way in which the principle was applied to the facts of that case.
The lawyer when citing a case has to abstract the legal principle in such a way that it will
hold good for the facts of the case he is arguing. Some people find this process of abstrac-
tion somewhat difficult and fail to appreciate the significance of the real point involved. Let
me illustrate this by taking a concrete instance, say the decision of the House of Lords is
Woolmington v. The Director of Public Prosecutions (1935) Appeal Cases 462). It is
not enough to say that this case is an authority for the rule that in a trial for murder the
Crown must prove death as the result of a voluntary act of the prisoner and malice of the
prisoner, for this principle was well established even before the pronouncement of the
House of Lords. It was, however, further laid down that when evidence of death and malice
had been given, the prisoner is entitled to show by evidence or by examination of the
circumstances adduced by the Crown that the act on his part which caused death was
either unintentional or provoked. What was really laid down in this case was that the onus
of proving the guilt of the prisoner remains on the shoulders of the prosecution until the
end :

The facts of the case were somewhat unusual, indeed starting and recital of the
circumstances in which Mr. Woolmington met her death clarifies and strenthen's the argu-
ment. The appellant woolmington was charged with the murder of his wife who died as the
result of a gunshot wound inflicted by a gun in his possession. Relations between hus-
band and wife had become strained and Mrs. Woolmingtion left her husband and went to
live with her mother. She refused to return to the appellant in spite of his efforts to induce
her to go back. Woolmington went to the house of his mother-in-law carrying a gun con-
cealed under his overcoat. He had previously sawed off part of the barrels to shorten the
length of the gun in order to facilitate the concealment of the weapon upon his person.

166



Both barrels of the gun were loaded. The evidence of a neighbour was to the effect that
she had heard the appellant’s voice saying : “Are you coming back or not?” Then a door
was heard to bang followed by the report of a gun. The appellant then was seen leaving
the house and riding away on a bicycle.

It was held on proved that the death of Mrs. Woolmingtion had followed upon the
explosion of a gun which was in her husband’s hand at the time. Woolmington’s defence
was that he intended to frighten his wife into obedience by threatening to shoot himself.
When his wife refused to return to him he showed her the gun which went off accidently.
When he went home he told his mother that he had been up and shot his wife. He then told
his employer to whom the gun belonged. “ | shall not be coming to work ‘any more, as |
have shot my wife” When he was arrested a note in his hand was found on his person. The
contents of the note were very damaging to him. Yet the House of Lords held that the
prosecution had not ruled out the hypothesis of an accidental explosion of the gun.

It is unnecessary to go into further details of this case and | have given it merely as
an illustration of the importance of stating the facts of the case when citing a ruling. To the
layman the evidence against Woolmingtion would appear overwhelming. indeed a jury of
twelve did in fact find him guilty.

It is not very helpful to cite a large number of cases in order to support an
elementary and well-recognized principle of law. A few well chosen cases intelli-
gently cited will prove of far greater assistance than a larger number which have
only a remote bearing on the case in hand.

Courtesy :- 1. Hon'ble Justice Shri G.D. Khosla former chief Justice PNJ H.C.
2. Bar Council of India New Delhi.
[ ]
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(POWER-OF-ATTORN EY)

P.V. NALIJOSHI
INTRODUCTION

The word “Power-of-Attorney” may not be synonymous with the words “Agent, Au-
thority, delegate, representative, Proxy Holder or Surrogate” and like nature. They are
also not antonymous as such. The simple meaning of ‘Power-of-Attorney’ is an authorisa-
tion of one person to another person to do some act or series of acts on behalf of another.
However, this is a vague definition of the word Power of Attorney. When we speak in strict
sense and we refer to the Powers-of-Attorney Act, 1882 which came into force on 24th
February, 1882. This Act has 6 sections. The last section is a repealed clause. Definition
has been given in Section 1-A of the said Act which defines as under:

“In this Act the power of attorney includes any instrument empowering a specified
person to act for and in the name of the person executing it.” Thus it is an Authority whereby
one is said in turn, stead or place another to act for him. Ramdeo Vs. Lalu AIR 1937 Nag
65. The term is also defined by Indian Stamp Act. Section 2 (21) of the Indian Stamp Act
defines Power of Attorney which includes any instrument (not chargeable) with a fee un-
der the law relating to court fees for the time being in force) empower a specific person to
act for and in the name of the person executing it. Virtually a power of attorney holder is a
representative in vague language. The dictionary meaning of “Representative” is to act or
speak officially for someone or somebody or to act as a substitute for somebody. The word
“Proxy” means a person who is given the authority to act on behalf of another. The term
“Representative” is used in different Acts in different manner. It has several meanings. But
here the simple meaning would be to represent someone else who has authorised him to
act on his behalf. A Government employee who is not in a position to receive his salary
may authorise another employee or other person to receive salary on his behalf. But this
does not mean that he is a holder of power of Attorney. What he does is just a single act.
Another example may be if | depute a person to deposit electricity or telephone bill on my
behalf, he is working for me as an agent but not in strict sense under the Contract Act,
though he is acting on my behalf. “Agent” has also been defined under Section 182 as a
person employed to do any act for another or to represent another in dealings with third
person. Again “sub agent” has been defined in Section 191 of the Contract Act. A sub-
agent is a person employed by, and acting under the control of the original agent in the
business of agency. :

The power of Attorney is an authority given by formal instrument whereby one per-
son, who is called the donor or principal, authorises any person, who is called the donee
Attorney or agent to act on his behalf. Virtually, the Law relating to power-of-Attorney is a
branch of the Law of Agency.

The dictionary meaning of Attorney has been explained by P. Ramnath lyyer in his
dictionary Law Lexicon as, “An ancient English word, and signifieth one that is set in the
turn stead or place of another.” In its broadest sense, an attorney is one put in place of
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another; one acting for another; an agent; but, when not coupled with any qualifying ex-
pression, the word is usually construed as meaning attorney at law, i.e. appointed by
another man to do anything in his absence. He may be either public in the Courts and
made by a warrant from his client; or private, upon occasion for any particular business,
who is commonly made by letter of attorney or power of attorney. Except for purpose of
liability to some duty, Vakaltnama is power of attorney and is effective for any purpose, for
which power of attorney is required in law. Ramdeo Vs. Lalu AIR 1937 Nag. 65.

INDIAN PARTNERSHIP ACT

Section 19 of the Indian Partnership Act says that subject to the provisions of Sec-
tion 22, the Act of a partner which is done to carry on in the usual way business of the kind
carried on by the firm binds the firm. The authority of a partner to bind the firm conferred
by Section 19 of the Indian Partnership Act is called implied authority. Sub-Clause (2) of
Section 19 says that in the absence of any usage or custom of the trade to the contrary,
the implied atuhority of a partner does not empower him to :-

a) submit a dispute relating to the business of the firm of arbitration.

b) open a banking account on behalf of the firm in his own name,

c) compromise or relinquish any claim or portion of a claim by the firm,
d) withdraw a suit or proceeding filed on behalf of the firm,

e) admit any liability in a suit or proceeding agéinst the firm,

f) acquire immovable property on behalf of the firm,

g) transfer immovable property belonging to the firm, or

h) enter into partnership on behalf of the firm.

Thus if the firm intends to confer any of the powers to a particular partner, though
there is no usage or custom to the contrary, the above “A to H” conditions/ would need a
power of attorney from all the partners of the firm in his favour specifying the authority
conferred. If there is an implied authority, in order to bind the firm, the act done within the
implied authority must be such as-

(1) is done in the conduct of the business of the kind carried on by the firm;
(2) is done in the usual way, business of the firm; and

(3) it is further necessary that the act must be done in the firm name or in any other
manner expressing or implying an intention to bind the firm.

Since it is a branch of agency it is covered by Contract Act also. In the Contract Act
one has power to appoint an attorney. But however, Section 5 of the Powers-of-Attorney
Act says that a married woman of full age shall, by virtue of this Act, have powers, as if she
were unmarried, by non-testamentary instrument, to appoint an Attorney on her behalf, for
the purposes of executing any non testamentary instrument or doing any other act which
she might herself execute or do; and the provisions of this Act relating to instruments
creating powers- of-attorney shall apply thereto. In AIR 1933 Mad 407 (409, 410), it is said
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that by virtue of provisions of section 5 of the Powers-of-Attorney Act, 1882 a married
woman even though a minor, can appoint an attorney to do any act on her behalf and the
revision of an application by way of an appeal to the Registrar by an attorney so appointed
is not invalid. The AIR Manual 5th Edition (1981) in its Vol. 39 at page 346 comments on
the Law Commission’s Report. In para 5 of the Law Commission’s Report what is said is,
“Section 5 of the Act as at present worded gives the impression that the marriage of a
minor which is prohibited by the Child Marriage Restraints Act, is permitted and that a
married woman who is a minor could execut a power of attorney. Therefore, it is proposed
to delete the reference to a married woman who is a minor so as to make it clear that a
minor, whether married or unmarried does not have the power to appoint an agent or
execute a power of attorney. Thus the authority of AIR 1933 Mad 407 is not relevant now
because the words “a married woman, whether a minor or not shall by virtue of this Act
have power, as if she were unmarried and of full age” were substituted and new section
was incorporated by Act No. 55 of 1982.

PROOF OF EXECUTION OF POWER OF ATTORNEY :-

If we go through section 33 of the Indian Registration Act or Section 85 of the Evi-
dence Act, it will reveal that Section 33 (4) says that any power of Attorney mentioned in
this section may be proved by the production of it without further proof when it purports
on the face of it to have been executed before and authenticated by the person or
court. What is important is the document should be executed before and authenticated
before the competent Authority. A Magistrate who merely attest thumb impression of a
person it will not be presumed that it is a valid power of Attorney. '

Again Section 85 of the Evidence Act says that “the Court shall presume that every
document purporting to be a power of attorney and to have executed before and authen-
ticated by a notary public .or any court, Judge, Magistrate, Indian Consul or vis consul or
representative of the Central Government was sought executed and authenticated”. Thus
if it is proved that it was properly executed and authenticated before a Court or a person
authorised to do so, it will be proper proof of execution and authorisation of power of
Attorney.

EFFECT OF AUTHORITY

Section 2 of the power of Attorney Act says about the effect of authorising a person
to do different acts. The object of S. 2 is :- The object of S. 2 is to effectuate instruments
executed by an agent but not in accordance with the rule of common law and the enact-
ment is more procedural than substantive. It does not confer on a person a right to act
through agents. It presupposes that the agent has the authority to act on behalf of the
principal and protects act done by him in exercise of that authority but in his own name.
But where the question is as to the existence of the validity of authority, the section has no
application. Section 2 merely states the general principle of agency and it cannot override
specific provisions of a rule made under a different statute which require that a particular
act shall be done by a person personally.
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POWER OF ATTORNEY EXECUTED IN FAVOUR OF BANK AGENT :-

Where a Bank by a power of attorney authorised its agent to sign any agreements,
generally sign for Bank and take any legal proceedings on behalf of Bank, it was held that
the agent had authority to enter into a reference to arbitration. AIR 1941 Pesh 3 (5) (DB)
and 1984 Delhi 363. A reference can be made to a case of United Bank of India Vs.
Naresh Kumar, AIR 1997 SC 3 in which reference of O 29. R. 1 is also made. AIR 1986 P
& H 214 and 1977 Cal 55.

PERSON OBJECTING THE VALIDITY THAT THE POWER OF ATTORNEY WAS NOT
PROPERLY EXECUTED :-

In AIR 1981 Delhi 222, it was said that there is a presumption of valid execution and
authentication of power of attorney which is duly authenticated as power of attorney which
is duly authenticated before notary. In 1971 SC 761 (764, 765) it was said that Section 85
of the Evidence Act applies equally to documents authenticated by notary public of other
countries. In that case vendor use to reside in U.S.A. First power of attorney was not duly
authenticated. Second power of attorney duly authenticated and noticing first being defec-
tive and same being ratified. Second power validates transactions and registration even
though both being earlier to second power. Such ratification relates back to date of act
done and agent is put in same position as if he had authority to do it at that date. Please
see section 8 of Notaries Act and 53 of 1952 Act. No particular form of authentication by
notary public is given under section 35. Attestation by Notary public stating, “subscribed
and sworn to before me” is valid authentication. In AIR 1979 Bom 202 (205), Authentica-
tion of power of attorney must be clear, specific and decisive. To authenticate a thumb
impression on power of attorney Magistrate used rubber stamp and put signature on the
basis of identification made by Advocate, presumption as to authentication under Section
85 of Evidence Act should not have been drawn. In AIR 1936 All 475 (476) (DB) what
happened was the husband of Parda Nashin woman purporting to act under special power
of attroney from his wife filed an application for leave to sue as a pauper on her behalf but
the power of attorney was not verified by the Magistrate or certain other officers, though
there may be no presumption under Section 85 of the Evidence Act. But it does not follow
that there is an opposite presumption that it had not been duly executed by the applicant.
This is a question of fact and is subject to proof. Therefore, as per AIR 1924 Mad 880
(882).and AIR 1970 Manipur 57 (63), it was held that statements in power of attorney
should require to be proved like any other statements.

' REGISTRATION %

If we go through sections 32 and 33 of the Reglstratuon Act it can be safely said that
registration is not compulsory.

IDENTITY :-

In (1906) 33 Cal 625 (629) (FB), it was held that the authentication by Notary public
of a document purporting to be a power of Attorney and to have been executed before him
is to be treated as the equivalent of the affidavit of identity. The object of the Section 85 of
the Evidence Act is to avoid the necessity of identity.
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REVOCATION OF POWER OF ATTORNEY

Unless expressly or impliedly limited for a particular period, a general power of attor-
ney continues in force until expressly revoked or determined by death of either party. A
special power to do an act is determined when the act is done. If it is desired that the
power should be continued for a particular period or until certin thing happens, an express
provision to that effect should be made. (Mogha’s Indian Conveyancing)

Section 3 of the Act does no more than indemnify the holder of a power of attorney
for actions done by him in good faith if the determination of his power by the death of a
person granting it was unknown to him, at the time. AIR 1934 Nag 274 (276).

A power of attorney is in general revokable in its nature; but where a power is part of
a security for a debt, it is irrevocable until the debt is repaid notwithstanding the death of
the debtor. (Abbort Vs. Strawten, 3 JO & L 60)

The power of attorney once utilised would not terminate or cease in relation to future
acts which are only consequences to the previous acts, already done. (1992) 2 Bombay
L.R. 254 (257).

What is important is by authorising a person to hold a power of attorney does not
mean that he becomes a spokesman on behalf of a donor. That is why one cannot be
authorised to hold a power of attorney on one’s behalf. This does not mean that a person
who holds a power of attorney on behalf of a donor does not remain a competent witness
as such. He cannot steps into the shoes of the donor but he can be a competent witness,
and can depose what he knows personally or what he came to know from other sources.

SEVERAL ATTORNEYS AND ONE ATTORNEY FOR SEVERAL PURPOSES :-

If several persons are appointed, it is desirable to provide whether they are to act
jointly or severally for in the absence of express provisions authorising them to act sever-
ally, they will be entitled only to act jointly. In AIR 1979 SC 553 (Sayyad Abdul Vs.
Ramireddy, it was held that three principals can directly join one agent. (Also refer to
sections 182, 183, 186 and 188 of Contract Act).

WHO CAN BE APPOINTED AS POWER OF ATTORNEY :-

Section 5 of the Powers-of-Attorney Act does not authorises a married woman, if she
is a minor, to appoint a power of attorney holder. A power of attorney executed by a person
while of unsound mind is nullity, any transaction purperted to be done under power is also
a nullity. Section 184 of the Contract Act says that as between principal and third person
any person may become an agent but no person who is not of age of majority and of sound
mind can become an agent so as to be responsible to his principal according to the provi-
sions in that behalf.

CONSIDERATION :-

No consideration is necessary to create an agency. This is what section 185 of the
Contract Act says. There is another provision in contract Act under which there need not
be consideration. That provision is Section 127 which says that anything done or any
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Promise made for the benefit of principal debtor, may be a sufficient consideration to the
surety for giving the guarantee. Thus money consideration is not a matter. Again Section
25 of the Contract Act expresses that, though agreement made without consideration is
void but if it is made on account of natural love and affection between the parties, if it is a
promise to compensate for something done for the promisor or if it is a promise to pay time
barred debt.

KINDS OF POWERS OF ATTORNEY :- (TOTYPES)

A general power of attorney is the power extended to do a class of business or em-
ployment. A special power of attorney is one where the power is restricted to the doing the
necessary acts in the accomplishment of one particular purpose.

There are two kinds of powers of Attorney. One is general power of attorney by which
authority is given to act for the principal in all matters or in matters of particular nature or
concerning particular business. Special Power of Attorney is one by which authority is
given to do some particular specified act.

POWERS OF ATTORNEY FOR THE PURPOSES OF CROSS-EXAMINATION :-

In T. Hannudeo Raghvi Vs. Baldeo Raghvi, 1 MPSC 454 = 1942 NLJ 449, it is said
that cross-examination of witnesses is “acting” and “pleading”. In specific cases, an expert
under special power of attorney can be allowed to be employed for the cross-examination
of an expert in the same line of business on the other side. Please refer to 1997 Joti
Journal at page 25 Tit Bit 16.

COMPETENCY AS WITNESS :-

In Ram Prasad Vs. Hari a Narayan, AIR 1998 Raj 185, it is no where said that the
person holding power of attorney is not a competent witness. What is said is he cannot be
substituted for a party to the proceedings. That is he cannot depose for and on behalf of a
person for whom he is holding a power of attorney. He will be a competent witness pro-
vided his case is covered by section 118 of the Evidence Act. Please see 1998 Joti Jour-
nal December Titbit 55 page 67 Virendra Vs. Ram Katori Devi and Samsuddin Vs.
Jagdish, 2001 (1) JLJ 39.

in AIR 1993 All 143 (154) it is said that a holder of power of attorney cannot give
evidence on behalf of his principal. But this does not mean that he himself is not compe-
tent to testify.

DEPOSIT OF POWER OF AUTHORITY IN COURT :-

Section 4 of the Act authorises to deposit the original instruments creating powers of
attorney in High Court or District Court as the case may be. A certified copy of an instru-
ment so deposited shall, without further proof, be sufficient evidence of the contents of the
instrument and the deposit thereof in the High Court or District Court.

STAMP DUTY

The stamp duty required for executing general power of attorney and special power
of attorney are mentioned in Sch. IA Art. 48 of the Indian Stamp Act (M.P. Amendment).
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THE MEANING OF THE WORDS “AUTHENTICATED” AND “ATTESTED”

The word “attested” has the same meaning as defined in Section 3 of the T.P. Act. “To
attest” is to bear witness to a fact and it is not necessary that the witness attesting a
document should sign his name. The attestation means the act of witnessing the signature
of an instrument and subscribing the name of the witness in testimony of such facts. The
certification by the keeper of a record of a variety of a copy. Again “attestation” means that
what is said to be attested happened in the presence of attesting witness.

“Authentication” is uncountable noun, “authenticate” is adjective, and “authenticity”
is also uncountable noun “Authenticity” means the quality of doing authentic, the quality of
acceptence as authoritative, genuine, true or correct. It also means doing what it purports
to be. Authentic documents means a document executed with all due formalities, executed
by a proper person and legally attested before the proper authorities.

The Powrs of Attorney Act, Section 85 of Evidence Act, Sections 32 and 33 of the
Registration Act are reproduced for ready reference.

Photocopy of Rules 73 and 74 of the M.P. Registration Rules, 1939 and proforman
No. 8 under Rule 73 and Section 27 of the Negotiable Instruments Act are enclosed here-
with for ready reference.

POWER OF ATTORNEY ACT AND CRIMINAL PROCEDURE CODE

The question is whether an accused can be represented by an Attorney is being
answered by the Supreme Court in P.C. Mathai Vs. Distirct & Sessions Judge.
Thiruvananthapuram, Kerala, (1999) 3 SCC 614. It was held as under :-

When the Criminal Procedure Code requires the appearance of an accused in a a
Court it is no compliance with it if a power-of-attorney holder appears for him. It is a differ-
ent thing that a party can be permitted to appear through counsel. Chapter XVI of the
Code empowers the Magistrate to issue summons or warrants for the appearance of the
accused. Section 205 of the Code empowers the Magistrate to dispense with “the per-
sonal attendance of the accused, and permit him to appear by his pleader” if he sees
reasons to do so. Section 273 of the Code speaks of the powers of the Court to record
evidence in the presence of the pleader of the accused, in cases when personal attend-
ance of the accused is dispensed with. But in no case can the appearance of the accused
be made throught a power-of-attorney hloder.

The observations made in M. Krishnammal Vs. Balasubramania Pillai, AIR 1937
Mad 937 though stated sixty years ago, would represent the correct legal poistion even
now. Thus an agent cannot become a “pleader” for the party in cirminal roceddings unless
the party secures permission from the court to appoint him to act in such proceedings.

NOTE : Please refer to 1999 JOTI JOURNAL October issue, Tit-Bit 56 at page 420.

Judicial officers are requested to go through AIR Commentaries and Mogha on Law
of Conveyancing.
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TEXT OF

(THE POWERS-OF-ATTORNEY ALY, 1882|

1. Short title- This Act may be called the Powers-of-Attorney Act, 1882.

Local extent- It applies to the whole of India except the State of Jammu and
Kashmir;

Commencement- and it shall come into force on the first day of May, 1882.

1A. Definition- In this Act, “Power-of- Attorney” includes any instruments em-
powering a specified person to act for and in the name of the person executing it.

2. Execution under power-cf attorney- The donee of a power-of-attorney may, if
he thinks fit, execute or do any instrument or thing in and with his own name and
signature, and own seal, where sealing is required, by the authority of the doner of the
power; and every instrument and thing so executed and done, shall be as effectual in law
as if it had been executed or done by the donee of the power in the name, and with the
signature and, seal, of the donor thereof.

This section applies to Powers-of-Attorney created by instruments executed
either before or after the Act comes into force.

3. Payment by attorney under power, without notice of death, etc., good-Any
person making or doing any payment or act in good faith, in pursuance of a power-
of-attorney, shall not be liable in respect of the payment or act by reason that,
before the payment or act, the donor of the power had died or become of unsound
mind, or insolvent, or had revoked the power, if the fact of death, unsoundness of
mind, insolvency or revocation w s not, at the time of the payment or act known to
the person making or doing the same.

But this section shall not affect any right against the payee of any person
interested in any money so paid; and that person shall have the like remedy against
the payee as he would have had against payer, if the payment had not been made by
him.

This section applies only to payments and acts made or done after this Act
comes into force.

4. Deposit of original instruments, creating, powers-of-attorney- (a) An instru-
ment creating a power of-attorney, its execution being verified by affidavit, statu-
tory declaration or other sufficient evidence may, with the affidavit or declaration,if
any, be deposited in the High Court or District Court within the local limits of whose
jurisdiction the instrument may be.

(b) A separate file of instruments so deposited shall be kept; and any person
may search that file and inspect every instrument so deposited, and a certified
copy thereof shall be delivered out to him on request.

(c) A copy of an instrument so deposited may be presented at the office and
may be stamped or marked as a certified copy, and, when so stamped or marked,
shall become and be a certified copy.

(d) A certified copy of an instrument so deposited shall, without further proof,
be sufficient evidence of the contents of the instrument and of the deposit thereof
in the High Court or Distric Court.

(e) The High Court may, from time to time, make rules for the purposes of this
section, and prescribing, with the concurrence of the State Government, the fees to be
taken under clauses (a), (b) and (c)
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(g) This section applies to instruments creating Powers-of-Attorney executed either
before or after this Act come into force.

5. Power-of-attorney of married women- A married woman of full age shall, by
virtue of this Act, have power, as if she were unmarried,) by a non-testamentary
instrument, to appoint an attorney on her behalf, for the purpose of executing any
non-testamentary instrument or doing any other act which she might herself ex-
ecute or do; and the provisions of this Act, relating to instruments creating powers-
of-attorney, shall apply thereto.

This section applies only to instruments executed after this Act comes into
force.

6. *Act XXVIII of, 1866, section 39 repealed) Repealed by the Amending Act, 1891
e12 of 1891), section 2 and Schedule.

NOTE :- Extended to Dadra and Nagar Haveli by the Dadra and Nagar Haveli
(Laws) Regulation, 1963 (6 of 1963) section 2 and Schedule | and to Pondicherry by
the Pondicherry (Extension of Laws) Act, 1968 (26 of 1968).

$.85 EVIDENCE ACT

85. Presumption as to powers-of-attorney. The Court shall presume that every
document purporting to be a power-of-attorney, and to have been executed before,
- and authenticated by, a Notary Public, or any Court, Judge, Magistrate, Indian Con-
sul or Vice-Consul, or representative of the Central Government was so executed and

authenticated.
THE REGISTRATION ACT

PART IV
Of presenting documents for registration =

32. Persons to present documents for registration. Except in the cases men-
tioned in (sections 31, 88 and 89), every document to be registered under this Act,
whether such registration be compulsory or optional, shall be presented at the
proper registration-office.

(a) by some person executing or claiming under the same, or, in the case of a copy
of a decree or order, claiming under the decree or order, or

(b) by the representative or assign of such person, or

(c) by the agent of such person, representative or assign. duty authotised by power-
of-attorney executed and authenticated in manner hereinafter.

33. Power-of-attorney recognizable for purposes of section 32. (1) For the pur-
poses of section 32, the following powers-of-attorney shall alone be recognized,
namely :-

(a) if the principal at the time of executing the power-of-attorney resides in any
part of India in which this Act is for the time being in force, a power-of-attorney
executed before and authenticated by the Registrar or Sub-Registrar within
whose district or sub-district the principal resides;

(b) if the principal at the time aforesaid (resides in any part of India in which this
Act is not in force), a power-of-attorney executed before and authenticated by
any Magistrate;

(c) if the principal at the time aforesaid does not reside in India a power-of-attorney ex-
ecuted before and authenticated by a Notary Public, or any Court, JJudge, Magistrate,
Indian Consul or Vice-Consul, or representative of the Central Government :
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Provided that the following persons shall not be required to attend at any registra-
tion-office or Court for the purpose of executing any such power-of-attorney as is
mentioned in clauses (a) and (b) of this section, namely :-

(i) persons who by reason of bodily infirmity are unable without risk or seri-
ous inconvenience so to attend,;

(ii) persons who are in Jail under civil or criminal process; and
(iii) persons exempted by law from personal appearance in Court.

Explanation- In this sub-section “India” means India, as defined in clause (28)
of section 3 of the General Clauses Act, 1897 (10 of 1897).

(2) In the case of every such person, the Registrar or Sub-Registrar or Magis-
trate, as the case may be, if satisfied that the power-of-attorney has been voluntar-
ily executed by the person purporting to be the principal, may attest the same
without requiring his personal attendance at the office or Court aforesaid.

(3) To obtain evidence as to voluntary nature of the execution, the Registrar or
Sub-Registrar or Magistrate may either himself go to the house of the person pur-
porting to be the principal, or to the Jail in which he is confined, and examine him,
or issue a commission for his examination.

(4) Any power-of-attorney mentioned in this section may be proved by the pro-
duction of it without further proof when if purports on the face of it to have been
executed before and authenticated by the person or Court herein-before mentioned
in that behalf.

FORM NO. 8
(Rule 73)
Endorsement on power-of-attorney authenticated
(section 33 of the Act)

(a) When executant appears before the registering officer and signs the Power-
of-Attorney in his presence, whether at the registration office or at a private resi-
dence.

Executed in my presence (at the house of ................c..l. at
makiza. ;. 2o aw s Y on this== sauas s day-of . T A 28 . aann e by
........................................................ SONOE 7 o e e CASe
............................ occupation ... i s resident of . i G L s Stahsil
............................ district ............................ Who is personally known to me (or
whose identity was established by the evidence ................ SoNOke . Siiia
gasies 2 i a e oceupation - msianana tesidentiolia i
fahsila s oasndn s distsiet = i aeane ANt o s T i AN
Dl e R S L S R S L I T A o G castesn. . v icnins oo
Oceupalion 7 il s residentple =~ e s tahsilEga nnin on i
CHSHREE=5 s et s (if oath was administered here write that they were examined
on oath, and that their statements were entered in the minute book; vide rule .................. 5
| authenticate it under section 33 of the Indian Registration Act, 1908, and record it as
senglENo- = 0 i foE20: 5 onihis=. .o gay.of il hn 205
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Signature and addition Signature and official title
of the principal of the Registering officer.
(if literate)
or
his thumb mark
(if illiterate).

(b) When executant is examined on visit and does not appear freely before the regis-
tering officer.

Having visited and examined the principal (name and addition) at his (or her
residence) at ................. , | am satisfied that this Power-of-Attorney has been
voluantarily executed by him (or her) and | accordingly authenticate it under sec-
tion 33 of “The Indian Registration Act, 1908” and record it as serial No .................
1OF20 ol miinn o on thisssasa i daveol aitanins, 20 st

Note,- The manner in which the identity of the principal was proved should be
explained as in Form No. 8 (a).

Signature or thumb mark Signature and official title
as in Form 8 (a). of the Registering officer.

(c) When executant is examined by Commission
From the report made by (name and addition), who was appointed Commis-
sioner to ‘enquire into the voluntary execution of the power-of-Attorney. | am satis-
fied that it has been voluntarily executed by the said (name only) and | accordingly
authenticate it under section 33 of “The Indian Registration Act, 1908” and record
itasserialNO ........coveeeenne. (o] 24 el Bt e OIENISE L e dayol . . it
ISRy o
Signature and official title
of the Registering officer.

AUTHENTICATION OF POWERS-OF-ATTORNEY:-

R. 73: ENDORSEMENT :- Endorsement of authentication of power-of-attorney
made under section 33 of the Act, shall be made by the registering officer himself
in Forms 8 (a), (b) and (c) of Appendix A.

R. 74 : POWERS TO BE AUTHENTICATED : A power-of-attorney conferring on an
attorney or agent (along with other powers) the power to act for the principal under
the Act shall be authenticated by the registering officer-vide section 33 of the Act.

S. 27 NEGOTIABLE INSTRUMENTS ACT 1881

27. Agency- Every person capable of binding himself or of being bound, as
mentioned in Sec. 26, may so bind himself or be bound by a duly authorized agent
acting in his name.

A general authority to transact business and to receive and discharge debts
does not confer upon an agent the power of accepting or indorsing bills-of-exchange
so as to bind his principal.

An authority to draw bills of exchange does not of itself import an authority to

indorse.
@
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P Td A yay=

ST g1 B arge AT |

g faw] Fmorsh
SR ICAIG

UF IR WY A Wesl 91d | U¥F Y81 6 AER gl )R fF9 yeR FrE v
ST A1RY | ST v a1 R 9 | 8 O b WebR FAi=ion v o1 Hapelm 2? Sk & o
I W | fP A SR T9 FE B W A ATH drer ) T @l & | o a8 &)
STell S g M O SH W AR FIARY PR | YBRT AT A IR g9 I W FEF0
ATIHT B | 31U S9N 54 9a6R A 0 81 78 qeayyl a2 | ReR e @ e e
@ 919 g0 IR B e ® P faawo el § o 80 A 90 wRiwa wt whkar wee e
B & 9 WA Ry &1 $M™ @ ofea vU | gaxo & uiey ) fiofr 39 99 @ vear ¥ o
e Bl W R R A sty SRR o § B § W) § | ufhar weeh g faf
& agR gfbar |fear vd < ufthar wfkdn | wen sfifay &1 S9a ae yeE 99 9Wa 9 e
- forfteg @xa w97 s & | water i &1 S ff g e € uedn @ sHe ofaRed
fhepa e sirfa B¢ B Y Tae Td IRVRSIE Tae $) gRT 17—18 T 49 PT fA9gax
SN B4 & | DI B AR B ®e AT ge JequeE gae @ g 2 Ik 39 A w
I A UHS B, AR B, A B A GHSA MY B et FEvr geRer R 90 ufdera @
dr a6 AfEa 2 :

MY AFEIFITTON BT IS T TRIA B A AP A8 Fha | IR IR amae o A
IS A UG B 328 & 3R W Mg U Ul b1 wiasy ) Ioorad & | e &Ha W)
R v 6 afdgaarmr &) 5w @ 96 W1 FRA QAU e g | IR a9 wE &
fafy & ufty smfdg & srerar & s & srar 9fAd & a1 U B W) BE f P 76
e G [aq ©U W ANET UF WA B T |
ST W B

FYH. Td T YW, BT IRV i egg A1 Refd 8 Al g9 g2 9a SHHT SYIRT
FE X | JAT 1€ U 91 2| BH IS W qIE U 91 9 & | Id A 39 ANy W 'R
FETTT A 14 Td wHow oS Jifed Rifed &1 =g ¥ a1 g1 S wu § ff T @y
Jiforeaifa =1 81 a1 a8 N F'1 o GHar & P S grauEi B S | ver ff 7E o & | fRowoh
IH Qe 1 7€l <@d | 918 ¥ 9910 99 g4 S Y urawrEt &1 off s @ =y R
faf & R ¥ FEIa AE T 2| IU WA W W @1 & A & ORI 80, YRT 118 WHT
o sfefam &1 f s 891 @nfRd | He @ MuR W Al ve grar Wi i BIE B 8
@ B WU, AU AIER I ffm, ©h vae, Wid B B¢ Tde, I B Tae,
faface vae, weN! st anfe &1 99 78 8 a1 09 B 9 T # N Brf B Bfow
BT | 31 84 BIgal R v I@H o 9w ¢ & waelt yawor & gaa aft fAftrh &1 s
T A q9 wolgd B 99 &9 R yawer # o SR e uEd § 99 aeq geta
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graeT g ford 81 | ord: \ed Ugel! 9 A B 5 79 P N A S gmed B Al g
¥ 3eT W & BN Ud 89 aR—9R 39 fANG BT qawdHal AR a@d e |
S Bl FaER A

fafy g o= e & gaia FE B S|aT AAI=ART |9 (application of mind) fafy @
ugfad (Application of Law) B | 3iifd 1 @1 @deiRe &A1 9 A MMaTS € | A Pl
FER ¥ oM &g Y yausl & IRe | FEeE 8 U9l 99 80T o4 I WEdT @
FaY # IS YIS H W W gl Wd | bl U g 1 WSy A1H N WHI B A1 WA B
Y FH TS | A TS & AT BT T O | U] gAY 3MAeIS ¢ & fbef ¢ @l A
1 fafr=r aRReferal # faf=r gfeaor & fvw yoR <@ o 8| = g=dl & fava § 38
TP "yl Use ¢ | :
fafd uraum=i @1 @rorn

fafy uraer=i @1 WIS Td oAl © | FEH A AF 2 31 [ AT Fl, Ao IS BTG
1 INTEER @1 | F TS AT TP B 7N | HH €G] el 71 | YRS rareardl § aR—aR
SYINT # I arel i gRea & 15-20 9 i 781 8d | Y afe ged 99a & SH
g Al 31 Al 98T § ISR H PR o1 A1y | vy ar @ wve PR 7 I9a) di9
T A H A B §9d B H AP FED Bl | 39D AfARE 317 B o s 9
ff 7eg o AHA B | S SO H 1 vy quiigsd § T9i B 8 S U6 R oa¥d o o |
Foa f T8 PR GHd | e e, e ufdew, Rifde afdes wR ol gwae ferd @
a1 N WIE A RS GY% A o & oy &0 W9 okl Rig 80 9 g ardd
Syarht 8 €| a1 gfedr yee wxd €, T 9re Refia 81 B 1 39 gl & 99ee @
FE AMEE A0 & T4 GRAG D &0 81 (U1 P I AS] Pbeal &) AT AU el F & <=H B
9 37 KD S U gofcd &1 G el B W BB ) US| FY <X YA HIA A AT BT WY
B S AT 8 A T g RyARTeraR @ g% FR < | PR BRI ABdl B IR | YR
A |

EESRIEa

AD T IWIFd G FHRIH Uge] (9 digd) 8F TR i a1 ey afe eraferd
T 2 @ 9 ¥ | 9uH R @ U $iN g 9 glau B9 R N afe S R g gaeR
T FATGT A I USER FE A Ao, Se § IR IF ISa T8 8 e | e oft amaea
T3 R Iy e ta goareTs fhar 2 | 39 fava w apfi—anfl 4d ol 3 ft aamn 8 | we
H g8 a1 3d 2 & ey forad 99 YU TR § I MGe UF HHG $I ool g AIEH
T3 B YRT B T GAFT, A U3 & A9 & Fed & Q1Y 81 | O g AR IR0 Af 6ea
# grél—yfeare) &1 @1 UhRvl & §9 A9y &1 2 | = =)o e uF @) vy awqg 81| giea
=R fauell &1 faR1y, I e U3 R b9 AmER 9 2 3 W 8 | iR e &g va ems
ERT FHleTeTs U | AR ad fAva @ S99 yaaEl @ <@k 8 5 andss ®n
HEIA1 d1Ed] © a1 IS fduR dearie—fafY Wey & ford Wd | 1 Ra gY oney wiRd
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TN | HAT: GG ATl B GHI U A ST a%g @1 S B e | 59 Hey ¥ v o ragf
fafofea @i a #9* SeEww Afed WA 1998 e g 11 W R & g7 98¢ ww &
SITQT | U 30 o ‘3R fAdemsn’ Sfa 1999 REaR g 471 w ) < |

T UBR AT <4 0 Af B G F AUS M BT e B § gfawn anfi | F
=1 8rft fb anrues g1 A o1 AR <amaTer &1 TR 8 1 A 8 Afd B a8 T8 B
o & a1 Fm & =e1 Fer W= R
3R A BIE A men

ThRYT BI A0 1 A Y@ Bg &9 BB I d G979 R BT N ) A 2 | o
3741 IR B W aRAfds w9 |/ SHBT BT AT B | (I “arel a1 i b s Reew
2000 w@ifd g3 675) | FuiRa fafy w smew/ae uve/ 9t/ R due/ d fofg &1 s
Ff¥ad vu @ &1 (39 G99 9 FE o fore €) ‘arg weAl @ S A PAffa s’ @@ R
1998 3MWel T, Y 57) IRAl H1 faf¥a &= (1998 vt w1, g 13 9 I IR &
ey wfed) ‘ufba RS e favor oS segar 1998 U 8, ‘=raeR <™l d srivgfy
TP AqERe Yge]’ SAIfd 1998 fAaR 3i g 5 anfd oi@l &1 ) <@ o | Us 3 91d wiey
fuiRor @1 fafd | a8 fAfS om 16 (L 1 AuE @ JgER 15 9 A e & =& el | =1 a8
Ifera 81 & fb g9 Q-3 W d% a1 WA 9 §91¢ Td defer ST A fafd off 1<) |t 9@
FeTd T8 | A AW AR B P71 T TR AT B | 37 39 q1] BT IS BY J 4 @ R
HHI9A

FHAR QY B JeAihd 94 NS IR $T 1 I favgawg afed amus gr1 aiRkd
AR B RO A T IS H I YA g IFEaIF w9 J YU RATS B F 99 S0 |
(Rere fawa W yors & i@ foran 971 @7 2 ) 3U &8 | & (& I 31 |99 a3 a1 g9
T B | AR WTE, T8 | TS AR T R B 77 B | U1 AR B | URAG WU 9 39
UHR B IR H=1 A ufafes gRed | anen ge1 o7 Fadr ® fbd U IR e S UR I
T3 1 R 1 FE & | FRIC A ST | BN aRsm 3 srgvadar € T8 89l | 99! ened § gER
B & W4 B A A AT g & g9l FU 9§ BN | $OER 38 B UF IR o X9 3P
A PR Al A Tl W § TR HEA K 8 A IRMS e B fIY o el 9Ha T
AN @1 g H S Wit R g8 e | 9gd SAreT g | s uRsM &1 YR 98 9990
B Q@I | ATE XA T B, WA HRA dlel) dridre! v, [ (B3R grae) wR ufiad, uwa
ST B 31U I, el HRa d=A 8 A guia [dd driare) 8 S e I3 URd
Bld § I FRTBRY FRd F9G 91 35, 35V U9 O] 3541 AUA. & MAeIS Yau™ Yo 4
HTH T8 I | I8 TS & G DI 3P W FAH &g | fIvasy F1 uRoms T r@awR syt I
g W@ 8| Al gl g 8 WY, 39! W Aol o |

®
SOW A THOUGHT AND YOU REAP AN ACT;
SOW AN ACT YOU REAP A HABIT,;
SOW A HABIT YOU REAP A CHARACTER;

SOW A CHARACTER AND YOU REAP A DESTINY
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&1 25 YTy fosad siférforrm 1881
goued faw Areieh

gRT1 25 gRepryg for@a ifSfgm, 1881 R 3fGil § Negotiable Instruments Act, 1881
HE ST 8 DB HIY Ycgera: &4 T8 ATal 8; Al FAER T3 § $9 UR] &1 Iood XD o
B% THR R ATHR BING H B TAGR A9 Ugd & | TeIvard &1 I15 &l & 98 T8
fb 319 f6g ARG &1 g UIftd fdar 8 | 98d IR |red © 6 F ar1 el &1 8 s sfasia
f ST BT foar ST B | WrEd o) € offdd fard 7@ €| eef 1 Td 2 aiie @Y YA
Td IHAGH] BT AEGh gD & 9 9 At b fAU aifie o 91 7g 991 @1 R 3 @
JAHTY & | Ifh1 TS A 7 37T &1 Iad URT B JJcidd G190 DI 5 379 orar 97 1 i bl
g 9 3 ol Bl gy & | 79 A go=Tar g2 5 999 e Sie | 39 e | iRy
8 PR A fF 39 O9R1 R 0 U 9w i for & S| A W@ 0 & avar J& b aw
25 91 & 918 § o9 3l o1 gl HIT g3 R H BRI | HOM A BRA 8l 89 oAb HY T
q 8 S|
gRT 25 ST A $H UHR 23—
25- WHEN DAY OF MATURITY IS A HOLIDAY

When the day on which a promissory note or bill of exchange is at maturity is a public
holiday, the instrument shall be deemed to be due on the next preceeding business day.

Explanation : The expression ‘public holiday’ includes sundays and any other day
declared by the Central Government by notification in the official Gazette, to be a public
holiday.
2=l oA 39 UBR -

25. Siafd aRugaar &1 7 d@e s 9 & Tafe a8 &4, e a8 g9+ u3
ﬁﬁwwmﬁmmmﬁ?@aﬁﬁﬂaﬂﬁwﬁmmﬁaﬁﬁw
AT |

WEHROI - "ANH ATHTY 7" W%Wﬁﬁ?ﬁmm%aﬂ?wmwﬁmﬁ? AT
g R =g WReR 7 Ay Io9s § AT g1 e ey A Biftg s &

SWIdd gRT H #g@qUl W& 8— Public holiday (A% radrer @), Next preceeding
(Frepea™ qd), business day (FRIER aren &) |

i 3Ty 3 # AR Nt wffera 8rm g' 910 WeRY & w9 § S uRT § e
g B | JATa I s g9 = a1 Afmy v 99 sy & 9 gRugg &) wiran & @) 9w RF
@ Mdcad @ $RAR arat QA g w7 waem | A v A mg o3 RaR @1 ey @ & A
AFAR B WG A TG 7 AR B A AR A BT ¥ A YhaR B I JET S0 |

T8 YIGHT §RT 10 SRS Foarord Tae & S fausia faem &1 8 &1 a9 fAerar & o=
8 910 gRT 4 "7afe A H & vy 7 f 78 o1 god! ¥ | Saa grel § 98 yau & B o
i e &7 fba o & @ s forg #afer @ PefRa @ 9 @rf sl a1t Raw (next
working day) TR a1 W7 Gadr 2|
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P Rgq & IR edpe W P @t dfdaea § 39 UPR gdis § —

Working day means the part of a day during which work is carried on. Therefore, to
find the working day, one must find what are the customory or ordinary hours worked
either at a particular place or in a particular trade. Half day working of the mills should be,
counted as full day for the purposes of computation of period.

FRIGR el feF B s gfedor | forn 9@ @1 s@@ 3d B §@l R g9H9d a1
e g gRudd 89 R SRfa BT B S WH (@F) § dRIR &1 9 $9 ®, 1 J81 ® 39
R ik v 3t 9% afER @1 g R & FRER &=l € @ 98 HRER &1 &d &
FHEATY | AT T8 PRER AMH S T BT © 81 PRIGR B fad q9 DA | Ig a1d
Tt Jff T @ ORT 4 B Ne [udd ol 8| SUD WG H Fel § b ey 9
g1 B 3 B fiaR, 59 7 9 Fwen e O QA 98 o W & fafad o & fai
AT ¥ 95 | 99 e Y 9 S B I Gl (Re-open) T4 Hrdaiiedl WA @1 ol
Hapeh ¥ | ORT 25 § BRIER &7 (Business day) &1 JATT g9y 831 fb aumu sreran fafea
0F B Gy AURS dF-29 @ &F H B & T §F U9 BT B BRGF W ARG
AT W FIfa B ® s ererl @& sadre & forg ot sravddardaR Hed gRT 25
et forEa g &1 oar &1 81

3aarel (Holiday) *f aRIf¥T fban <1 |wan 2 | srawre & 98 oA @ R e awyol &rd
faq a1 39 e Fafa ora @ f&f f w1 A o Feres Fafed g 21 v FAaes
s fided 8 | oIfd Saa uRYYT @ YR W AR HRIR & ©Y 7 v Fdg ol o6
1 ¥ B e feied @ T8 8 9| wifd gR1 25 $1 AW 81 99 8 Aol Sie AR
B G BRIGR B faRTed # gof g Bifd B 2 | o/ Ofd AR SRER 6 RF 65
& "ol @ fw 29 @ a9 e 9w sy & forg R & fow #d feifed fan & afds ard
freea @ fav g1 25 &1 ¥R forn 8 d9 v iR 8 |adr 8 | dfdT gR1 25 &1 oW qd
& fAerT 519 99 A BT T R IR B 999 B oIy € 81 § 9 gR1 25 B Afefhde |
B U1 25 WRehry forgd A Tm # Due iufa <7 w1 &1 AT ganl & forae1 31d Payable
I

9 U I8 99 I8 oral & 5 IR qeHum e it u3 & H@ey § gR1 25 W
forga i gd. @ yrau™ o & 9 B1E IHH W ol @ MR W <7 8 1 & Rufa §
TG HTa &1 B | 99 BIS IHH g9q g= g1 fAftma o3 e 02 3Wd 2001 &1 3T 81 @
I &9 1P /a1y 8 a9 g8 01 3iicl 2001 1 2 8NN | S9 fa7 il e @@ & ) 98 31
AT 2001 ®1 7 BT 39 vy R fRiad & v wks forga afafam & g1 22 &1 <9 R
gRudgar Td 3UE fRaw &1 qarn 2| @y & i AfSfEm @ °R1 23,24, 30 91 | 98 <@
BT Tl gEHus al AT o5 &1 3R Biar & & fAva # qarn 8 | wafer et @ ar
12, 15 IEdE 21 1 T 31 W 40 TF H1 ¥ T B | I8 Rigw fawar feg g S
T8l G9d 7€l B, 9Ud o &1 v 8 Fahar 8 | afd g1 30 wepr forad sifafaw g@ fawy
P P FEE XA B | TH oG P &I SqaW URI 25 1 B | T8 I BT AT |

B
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goue™ faw] At
I8 og Raie @ Rigral @ ufdufed ox= @ fog =€ @ 1 & I8 9dm &1 I ¢ P
faveraveTe ©U A ISP URGT F91 B FHd! ¢ | $H o g1 T8 g B YA AH & b e
FIE B I H 89 P9 qFReal § H BRd | Y. 1f¥H Fa1 H Uh ARG By D A
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0 o RurdRm | 519 T snfieie H1E 3 o vt anfe foraw &1 weaer= o a9 U draifh
3R Foreh o A1 A o Il arefrzer =raefer | iy ool # foran & a1 ot =Imarera @€ 9rd
o= ¥ forg <7 9 IfY R =marer = fAofa =< 7 foran g a1 andia @i st # forg a7 |
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gl
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fafRaa ey anfe & #ewyet yraw 8 | =rared &1 fA9s & f6 S| wam & | <ifdie fags
DI AUeT B A & A F AT FHRERT B |

3 e 3 o B 6 ges aidl W ¥ A Rare &1 ey faan S & Safd gawor @ Rars
A B AR A W g | H-—F0 a1 g8 N gHa 8 Gaba1 & fF Rare 31 wrae
AT R W@URYN | WEIford a1 78l BR1S & |

am 41 f4. 23 T4 23 & & o7 RAie &AM f&dl uRMWS g (Pad aRMS arg g
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MEMORANDUM NO A/4549/ 111-1-46/58- IV JABALPUR 18th NOV. 2000.
ISSUED BY THE HIGH COURT OF M.P.TO ALL THE DISTRICT JUDGES.

Subject : Regarding deducting the period of strike by the Advocates from prescribed 220
working days.

On the subject mentioned above, | am directed to inform you that Judicial Officers
may make mention of period of strike by Advocates in the work-done statement which
shall be taken in to consideration by the District Judge concerned as well as by the Reg-
istry.

| THE ACTIONS OF MEN ARE THE BEST INTERPRETERS :
I : OF THEIR THOUGHTS !
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BIT & 37 AT $1 Haed Aishd WHENER] &1 ) 811 2 | JUR1Se i va e & 7139 118
DI AW W S TH UBR B |

118- In dealing with trials and enquiries presiding officers should ren.ember
that their position is not that of judges of civil courts who decide cases on the
evidence put before them and leave it to the parties concerned to see that the
evidence they produce is complete. Their primary duty is the ascertainment of the
facts and the punishment of the guilty. For this purpose they have, under the Evi-
dence Act and the Code ample power. The fact that the prosecution is conducted by
a public prosecutor or by a prosecuting inspector of police does not absolve the
presiding officer from this duty.
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31. When cancellation may be ordered- (1) Any person against whom a written
instrument is void or voidable, and who has reasonable apprehension that such instru-
ment, if left outstanding may cause him serious injury, may sue to have it adjusted void or
voidable and the court may, in its discretion, so adjudge it and order it to be delivered up
and cancelled.

(2) If the instrument has been registered under the Indian Registration Act,
1908 (16 of 1908), the court shall also send a copy of its decree to the officer in
whose office the instrument has been so registered; and such officer shall note
on the copy of the instrument contained in his book the fact of its cancellation.
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FOR JUDICIAL OFFICERS TOO

[ DONT JUST MUG UP YOUR I.INES|

To remember well and to memories effectively and efficiently. We must follow
the following five principles consciously.
ASSOCIATION

We all know what a line is if we put four lines of equal length together, end to
end, we make squares together, the result will be a cube. That is simple, isn’t it?
But nobody could understand the meaning of a cube without knowing the meaning
of line and square.

What is true in geometry is true in every aspect of life. We learn and remember
everything that is new to us only by connecting it with something that we already
know. There is .no other way of acquiring knowledge. You will immediately see the
truth of this statement if you think of learning Sanskrit. In order to learn that water
is jal in Sanskrit, we must form a connection between water and jal, and only if this
connection or association is strong will it enable us to recall the Sanskrit word
whenever we need it.

Up to now, a person may not have formed such an association consciously,
Frequently, we are not even aware of forming associations at all. We do it subcon-
sciously- just as a child connects the word daddy with the person who is his father
without knowing anything about connections and associations.

However, it is to our advantage to form our associations consciously, and to
form our connections in a way, which fits our type and requirements.

HAVE FAITH IN YOUR MEMORY

Have faith in your memory. Commit the following sentence firmly in your memory.
“My brain is better than the best computer of this world”. If you think you would not
remember something well than the result would obviously be negative.

One of the best ways to improve confidence in your memory is by means of
autosuggestion or repeating to yourself that “I remember better, | can remember
better” Just think how can we expect our memory to give us good service when we
continually abuse it and tell everyone that our memory is bad.

CONCENTRATION

Concentration is nothing more than hard thought which is fixed upon one thing
at a time. Erase everything else from your mind except that which you are seeing or
hearing. Do not permit your thoughts to stray. Finally see yourself physically depos-
iting memory in your metal memory bank.

When you are able to do this, you are concentrating. We can compare concen-
tration to making a donkey move. The more you push or pull, the more does it
resist. Similar is case of our concentration : the more we try to concentrate, the
more our thoughts stray. Thus, to concentrate on a particular subject, (we concentrate on
a particular subject) we must create an interest in that subject.

POWER OF SENSES
You must clearly see and hear before you can make a memory deposit that you

will be able to with draw later. Focus your sight on the object to be remembered and
see it in your imagination. Hear it. Or perhaps. taste or feel it. Allow your senses to
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get into the act. When you permit your senses to become involved. The impression
is always seen and not easily forgotten.

Try to involve all the following six senses while memorising any thing or learn-
ing anythmg
Sense of hearing.
Sense of vision
Sense of smell
Sense of taste
Sense of tough
Sense of kinaesthesia

(awareness of bodily position and movements.)
COLOUR

We all dream and sometimes get involved in daydreaming as well. Occupation-
ally, we try to analyse our dreams or discuss out dreams with friends. But have you
ever given a thought regarding the colour of the dream; whether the particular
dream was coloured or just black and white? Try analysing whether your dream is
coloured or black and white. If it is black and white try to see it again; consciously,
in colour, then try to analyse whether a particular dream is very clear or faded. If it
is faded, try to see it again in the screen of your imagination, and whenever possi-
ble, try to use full range of colours to make your picture, to make your thinking
much more memorable.
EXAGGERATION

As all of us would agree, it is a quality of our brain to quickly remember things
that are exaggerated. For example, we remember the long nose of Jawahar Lal Nahru,
Indira Gandhi’s white patch of hair and |.K. Gujral’s comic beard. The mind remem-
bers these images because they were exaggerated manifestations of a natural qual-
ity.

O(ﬂ-h(ﬂl\)—*

Whenever possible, we should try to create a mental image in intensified form
of a natural thing. For example, it would not be difficult to forget a fat person if in
our minds we visualise his belly.

PICTURES

Another way of improving memory is to make a picture of what we want to
remember. Form a mental image of the date, theory anything else that you would want to
remember as this would make your memorising process fast. if we can make an image of
the motion in our minds the process would become faster and simpler.

ODDITIES

Let's say you are a student and one day your teacher delivers his lecture with
a helmet on his head. You will agree that you will never forget the incident. This is
an oddity.

Our brain accepts silly-and odd things quickly and also retains it for longer
duration. We should use this quality for memorising things effectively.
THOUGHTS

It is very difficult to convert abstract thoughts. Therefore it is helpful to visual-
ise an image or mental picture that immediately recalls to mind the abstract idea
that you want to remember.

Courtery :- Times of India Rajasthan Plus. March 2, 2001
[ ]
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TIT-BITS

1. ABUSE OF PROCESS OF COURT/LAW :- UNSCRUPULOUS LITIGANTS DUTY
OF COURT

(2000) 6 SCC 120
RAJAPPA Vs. MAHADEO

Unscrupulous litigants adopt debious methods, including filing of fradulent litigation,
to defeat orders of courts, held, Court must take serious note and pass appropriate orders
and issue necessary directions which may include imposing of exemplary costs.

BENAMI TRANSACTIONS (PROHIBITION) ACT, 1988 : SECTION 4 (1) :-

The provisions are retrospective in operation and are not applicable to pending suits
filed and entertained before coming into operation of this section.

®
2. ADMINISTRATIVE LAW : ARBITRATION AND CONCILIATION ACT, SECTION
11 (6) AND CONSTITUTION OF INDIA, ARTS. 32, 136 AND 226 :-
(2000) 7 SCC 201 _
KONKAN RAILWAY CORPN. LTD. Vs. MEHUL CONSTRUCTION CO.

Order passed under Section 11 (6) by the Chief Justice of the High Court or his
nominee is an administrative order and cannot be challenged under Article 136 or 32 of
the Constitution. Writ of mandamus may be issued.

®
3. (1) ADVOCATES ACT, SECTION 35, (2) CONTRACT ACT, SECTIONS 17 AND 148
: LIEN, (3) SALE OF GOODS-ACT, SECTION 2 (7) AND (4) C.P.C., 0.3 R. 4 (2) :
AND SECTION 303 : PLEADER OF CHOICE : THE RIGHT OF THE ACCUSED OR
A PARTY :-
(2000) 7 SCC 264
R.D. SAXENA Vs. BALRAM PRASAD SHARMA

Professional misconduct. Refusal to return case files when demanded by client, held
amounts to professional misconduct. Advocate has no lien in respect of litigation papers
in his keeping even where there is a dispute regarding payment of his fees. Obligation to
return the brief is not just a legal duty but a moral imperative. Advocate has other legal
remedies to recover such fees. Litigant is free to change his advocate when he feels that
the advocate retained cannot espouse his cause efficiently or that the conduct of such
advocate is prejudicial to his interest or for any other reason. Moreover, permitting an
advocate lien over the case files in view of fees claimed by him, it was held that would
result in serious abuse and exploitation of illiterate litigants. Further, the cause in a court/
tribunal is far more important than the right of an advocate to his fees. it was held, the Bar
Council of India rightly-found the appellant guilty of professional misconduct for refusing to
return the case files of his client Bank on the basis of the claim that the Bank had still to
pay the balance of his fees.

Advocate, held, is within his rights to deduct his fees from any money of the client
remaining in his hand or termination of proceedings, but the rules do not provide him with
a lien over the litigation papers and files. Generally, in common law, Advocate has no lien
in respect of litigation papers required for progress of lis filed in court.
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Advocate’s right to retain as security for a general balance of account, any “goods
bailed” to him. It was held litigation papers and case files cannot be equated with “goods
bailed” under Ss. 171 and 148 of Contract Act. Legal practitioner therefore has no lien
over such papers and files and is obliged to return the same to his client on demand.

. Construction of words and phrases. Where the statute does not define a word
(“goods” in this case as used in S. 171, Contract Act), held the legislature should be
presumed to have used it in its ordinary dictionary meaning.

L
4. AGE : DETERMINING FACTOR :-
(2000) 7 SCC 224
STATE OF H.P. Vs. MANGO RAM

Medical evidence, on the basis of physical features, doctor opining that age of
prosecutrix must be between 13 and 14 years. Senior Medical Officer (Dental) on exami-
nation taking the view that age of prosecutrix was about 13 years. Medical Officer-cum-
Radiologist on X-ray examination stating that the probable age of prosecutcix must be
within 14 to 16 years. It was held that finding of the Sessions Court that the prosecutrix
was above the age of 16 years was based on faulty reasons and unsupported by evi-
dence.

I.P.C., SECTION 376 : APPRECIATION OF EVIDENCE :-

Offence of rape being a serious one court should pay careful attention and show
greater sensitivity. Evidence should be appreciated on broader probabilities.

® .
5. ARBITRATION ACT, SECTIONS 17, 30, 30 (1) (vi) :-

(2000) 6 SCC 94

ISSAR CONSTRUCTIONS Vs. N.P. RAM KRISHNA REDDY

The outcome of an order dismissing an application for condonation of delay in filing
an application under S. 30 Arbitration Act for setting aside an award, held, in effect is that
the prayer for setting aside the award has been refused on the ground of delay. Such an
order is ultimately therefore an order under Section 30 and so appealable under S. 39 (1)
(vi) r'w S. 17. Upon dismissal of their application under S. 5 Limitation Act, respondents
filing revision petition under S. 115 CPC. High Court allowing revision, condoning delay
and remitting matter to trial court for decision on merits. It was held that revision under S.
115 CPC did not lie. However, if the issue had been raised, it would have been open to
High Court to convert the revision petition into an appeal. Therefore, order of High Court
allowed to stand and held, the case was an appropriate one for Supreme Court to exercise
its powers under Art. 142 and decide it on the merits of the reasons given by the High
Court for condoning the delay.

&
6. ARBITRATION AND CONCILIATION ACT, SECTION 8, LIMITATION ACT ART. 137:
2000 (4) M.P.H.T. 356 - :
M/S. PANDEY & COMPANY Vs. POWER GRID CORPORATION OF INDIA LTD.

Appellant/petitioner accepted the final bill without any protest after full and final set-
tlement. No claim certificate was also submitted. Thereafter, dispute between the parties
with regard to payment for extra work executed by the appellant/ petitioner sought invok-
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ing the arbitration clause. It was held that no further claim would come within the realm of
arbitration. As the final appeal was received without protest after full and final statement.
There was also no claim certificate.

Dispute with regard to payment, contract closing certificate was issued on 3rd Janu-
ary, 1995. The appellant/petitioner filed the application on 17-9-1998, i.e. after lapse of 3

years, Art. 137 Limitation Act attracted. Hence petition is barred by time and not maintain-
able.

NOTE:- Judicial Officers are requested to go through the provisions of Section 62
and 63 of the Contract Act regarding novation of contract, full and final settiement.
®
7. BOMBAY POLICE ACT, SECTION 161 (1) AND WORDS AND PHRASES : “UN-
DER COLOUR OF DUTY” EXPLAINED :-
(2000) 6 SCC 195
K.A. PATEL Vs. STATE OF GUJARAT

The words “under colour of duty” have been used in Section 161 (1) to include acts
done under the cloak of duty, even though not by virtue of the duty. When he (the police
officer) prepares a false panchnama or a false report he is clearly using the existence of
his legal duty as a cloak for his corrupt action or “as a veil to his falsehood”. The acts thus
done in dereliction of his duty must be held to have been done “under colour of the duty”.

Part of paragraph 15 of the judgment is reproduced :-

A three-Judge Bench of this Court in Virupaxappa Veerappa Kadampur Vs. State
of Mysore, AIR 1963 SC 849 has considered the amplitude of the expression “under the
colour of any duty or authority” as envisaged in the sub-section. After making reference to
some of the earlier decisions rendered by the Bombay High Court and after noticing the
meaning of the expression “colour of office” given in law lexicons, learned Judges ob- -
served thus:

“Whether or not when the act bears the true colour of the office or duty or right, the
act may be said to be done under colour of that right, office or duty, it is clear that
when the colour is assumed as a cover or a cloak for something which cannot prop-
erly be done in performance of the duty or in exercise of the right or office, the act is
said to be done under colour of the office or duty or right. It is reasonable to think that
the legislature used the words ‘under colour’ in Section 161 (1) to include this sense.

Cr.P.C., SECTIONS 399 AND 401 : REVISION BEFORE THE SESSIONS COURT AND
REVISION BEFORE THE HIGH COURT :- NEW GROUND WHEN CAN BE RAISED :-

When revision petitioners (appellants) were challenging the very issuance of proc-
ess against them, they can raise the additional ground that the complaint against them
was barred under S. 161 (1) of Bombay Police Act having been filed after the period pre-
scribed therein, even if they had not raised that ground before the trial court. When an
additional ground was considered and decided by Sessions Court on merits in revision,
held, High Court in further revision erred in refusing to go into that question merely be-
cause that same was not raised before the trial court.

Merely because the appellants did not raise the legal points based on Section 161 of
the Bombay Police Act before the Metropolitan Magistrate, they are not estopped from
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canvassing on that additional ground also before the Sessions Court in revision as they
were challenging therein the very issuance of process against them. The position may be
different if the Sessions Judge had avoided dealing with the contention based on Section
161 (1) of the said Act on the premise that it could be raised before the trial Court. But
when the Sessions Judge had opted to go into that question and rendered a decision on it
on merits it is difficult to concur with the reasoning of the High Court that the said aspect
would not be gone into by the High Courts as the same was not raised before the trial
Court.

Cr.P.C., SECTION 397 (2) : REVISION NOT EXERCISABLE IN RELATION TO INTER-
LOCUTORY ORDER : TEST OF :-

Order passed during interim stage is not the sole test. If the objection raised by a
party is such that it would result in culminating the proceedings, then order passed on
such objection would not amount to interlocutory order. Where in revision filed by appel-
lant against Magistrate’s order taking cognizance of offences alleged in respondent’s com-
plaint appellant raising an objection that the complaint was barred by limitation under S.
161 of Bombay Police Act, the objection if upheld would have the effect of terminating the
entire prosecution proceedings against the appellate and hence the Magistrate’s order
cannot be treated as interlocutory and would not be hit by S. 397 (2). It was held that in
deciding whether an order challenged is interlocutory or not as for Section 397 (2) Cr.P.C.,
the sole test is not whether such order was passed during the interim stage. The feasible
test is whether by upholding the objections raised by a party, it would result in culminating
the proceedings, if so any order passed on such objections would not be merely interlocu-
tory in nature as envisaged in section 397 (2) Cr.P.C. In the present case, if the objection
raised by the appellants were upheld by the Court the entire prosecution proceedings
would have been terminated. Hence, as per the said standard, the order was revisable.

e
8. CONTRACT ACT, SECTION 73 : DAMAGES FOR BREACH OF CONTRACT :( SEE

S. 74 OF THE CONTRACT ACT ALSO)

(2000) 7 SCC 379

SURJIT KAUR Vs. NAURATA SINGH

Where contract itself sets out, compensation has to be paid. The Court must abide
by it.
Paragraph 17 of the judgment is reproduced :-

It is to be seen that the suit was for specific performance or in the alternative for a
sum of Rs. 40,000 as compensation. The sum of Rs. 40,000 was claimed as the suit
agreement inter alia provided as follows :

“Due to any reason, if | don’t get sale deed executed then purchaser can get it done
through court of law or he can claim double the advance amount paid to me”

No reasons have been given by the trial court as to why this term of the suit agree-
ment should not be given effect to. No reasons have been given as to why compensation
of only Rs. 8800/- was awarded when what was to be returned, if the appellant could not
get sale deed executed, was double the amount. The trial court has held that the 1st
respondent was ready and willing to perform the whole of the agreement. The trial Court
has noted that the appellant could not perform the agreement in its entirety in as much as
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she could not deliver possession. As the 1st respondent had elected not to accept per-
formance in part the trial court held that the agreement could not be specifically enforced.
However, in such an event the trial court should have directed payment of Rs. 40,000 as
provided in the agreement. We accordingly vary the decree granted by the trial court to the
extent that the appellant shall repay Rs. 20,000 with interest thereon at 12% p.a. from 30-
6-1981 till payment and also pay another sum of Rs. 20,000 with interest thereon at 12%
p.a. from the date of decree till payment.
2

9. CONTRACT ACT, SECTION 73 : BREACH OF CONTRACT : DAMAGES- NATURE

AND QUANTUM IN CASE OF MENTAL AGONY :-

(2000) 6 SCC 113

GHAZIABAD DEVELOPMENT AUTHORITY Vs. UNION OF INDIA

It was held that damages for mental agony are not payable in case of breach of
ordinary commercial contract. Purpose of awarding damages is to put complainant mon-
etarily in the same position as he would have been in if contract had been performed.
Therefore rule as to remoteness of damages would come into play. Reasonable interest
on equitable grounds may be awarded in appropriate cases where there is no express or
implied contract for its payment nor any applicable statutory provision.

WORDS AND PHRASES : “INVITATION TO OFFER” :-

Brochure issued by Development Authority. According to a term in Brochure, no in-
terest would be payable to claimant in case he were to withdraw his offer or surrender it.
Such term would have applicable only if claimant-applicant himself was responsible for
creation of circumstances resulting in necessity of refund.

®
10. COMPANIES ACT, 1956, SECTIONS 113 (2) AND 621 : TRANSFER OF SHARES :
DEFAULT BY COMPANY : COGNIZANCE BY COURTS :-
(2000) 6 SCC 133
REGISTRAR OF COMPANIES Vs. RAJSHREE SUGAR & CHEMICALS LTD.

Complainant alleging commission of offence by respondent under S. 113 (2) filed by
appellant Registrar of Companies under S. 621 after expiry of period of six months from
the date of offence as prescribed under S. 468 (2) (a) r/w S. 469 (1) (a) Cr.P.C. but within
the period of six months from the date on which the offence came to the knowledge of the
Registrar. It was held that the complaint was within the period of limitation in view of S.
469 (1) (b) Cr.P.C. since the expression “person aggrieved” used therein includes Regis-
trar of Companies in respect of offences (except those under S. 545) against the Compa-
nies Act. Hence there was no bar of taking cognizance of offence.

WORDS AND PHRASES : “PERSON AGGRIEVED” : SECTIONS 113 (2) & (3) :
Transferee who is not a shareholder cannot file a complaint under S. 113 (2).

[ ]
11. C.P.C.0. 9 Rr. 6 AND 13 PROVISO :-
2000 (3) M.P.L.J. S.N. 2
OM PRAKASH Vs. M/s COMMERCIAL AUTOMOBILES

Setting aside ex-parte decree. summons were served oh defendants/non applicants
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to appear on 27-10-1990 but they did not appear on the ground that presiding officer was
not there. It was held that once summons have been served the party is not absolved to
appear on the ground presiding officer is on leave. Approach of trial Court in setting aside
ex-parte decree on that ground under O.9 R. 13 not correct in view of proviso to Rule 13.
1999 (2) MPLJ 644=1999 (2) JLJ 193 and 1995 MPLJ 105=1994 JLJ 747 did not con-
sider the effect of the proviso to O. 9 R. 13 as inserted on 1-2-1977. Revision allowed
setting aside order of trial Court.

NOTE:- Judicial officers are to go through 1999 JOT! JOURNAL part 6 at page 478
for detailed study on the subject.

o
12. C.P.C., 0. 23 R. 3 AND SECTIONS 100, 114 AND 115 : THE APPLICANT/JUDG-
MENT - DEBTOR HAS CHALLENGED THE EXECUTABILITY OF COMPROMISE :
DECREE FOR EVICTION :-
2000 (4) M.P.H.T. 200

In an eviction suit defendant- tenant himself undertakes to vacate the premises within
the stipulated period. Hence ground under Section 12 (1) (a) of the Act has been made
out. The decree passed by the Civil Court is within the jurisdiction. There was no inherent
lack of jurisdiction on the part of the executing court. Once the High Court had declined to
interfere the same, High Court could not take a contrary decision on the same subject
matter. AIR 1970 SC 1 followed.

The question raised by the tenant-judgment debtor in revision was same as raised in
second appeal which was negative. It would amount to review earlier order. There is no
jurisdiction either on facts or in law.

i ®
13. C.P.C., 0.7 R. 11-B : REJECTION OF PLAINT : PAYMENT OF COURT FEES :-
2000 (4) M.P.H.T. 318 (FB)
SUBHASH CHAND JAIN Vs. THE CHAIRMAN, M.P.E.B.

Party has a right to put his own valuation where the Court finds that the plaint is
undervalued and it is required to specify correct valuation. Plaint would be rejected if the
plaintiff fails to correct the same in the time fixed by the Court. It is left on the plaintiff to
make his own estimation of relief sought in the plaint. Valuation of the court fees must be
based on allegations in plaint including substantive relief claimed therein. Court has to
intervene, where the plaint and relief is undervalued arbitrarily or is unreasonable.

Paragraph 6 of the judgment is reproduced :

The suits which are mentioned under Section 7 (iv) of the Act of 1870 are of such
nature where it is difficult to lay down any standard of valuation. This means that the
valuation of the reliefs will have to be made by the plaintiff under the entry against which
the suit is preferred. Provisions of O. 7 R. 11-B of the CPC provides inter-alia that the
plaint shall be rejected where the relief claimed is under-valued and the plaintiff, on being
required by the Court to correct the valuation within a time fixed by it, fails to do so. Under
this provision, Court has to reach a finding of under-valuation, specify the correct valua-
tion of the relief, determine the same and require the plaintiff to correct the same within
the time fixed by the Court. Failure to do so would entail rejection of the plaint. Obviously,
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the Court would undertake this enquiry in the interest of revenue after realising that the
valuation of plaintiff is demonstratively unreasonable and case for interference is made
out. Otherwise the plaintiff is free to make his own estimation of the reliefs sought in the

plaint and the valuation both for purposes of Court fee and jurisdiction has to be ordinarily
accepted.

@
14. C.P.C., 0.9 R. 13 : SETTING ASIDE EX-PRATE DECREE : NOTICE TO ONE
PROVED : SECOND RESUMED AS ITS JOINT TENANCY :-
2000 (4) M.P.H.T. 206 :
JAGDISH Vs. OM PRAKASH

There was a single tenancy in favour to two defendants. Status of defendants was of
joint tenants. Admissions of one of the joint tenants about his having received summons
and plaint. Service of summons was conclusive and decisive. Trial Court recorded cogent
reasons. The High Court upheld the order of the trial court setting aside the ex-parte
decree.

®
15. C.P.C., 0.9 R. 13 : EX PARTE DECREE : CHANGE OF ADVOCATE : CIRCUM-
STANCES HOW TO BE SEEN :-
2000 (4) M.P.H.T. 237
KIRAN BHASIN Vs. SHYAM BHASIN

There was an ex parte decree against petitioner wife. The application for setting
aside the ex parte was filed on the date fixed for evidence. The counsel did not attend the
court as he was ill. The trial Court rejected the application on the ground that the petitioner
changed certain Advocates on prior occasions also. In hearing the High Court held that
application cannot be rejected on this grourid. Trial Court ought to have fixed another date
and last opportunity ought to have granted. For mistake of a counsel or for the reasons of
counsel’s health a litigant should not suffer. Revision was allowed.

[

16. C.P.C.,0.8R.10 AND 0.9 R. 6 : RIGHT OF THE DEFENDANT TO CROSS- EXAM-
INE PLAINTIFF’S WITNESSES AND LEAD EVIDENCE IN ABSENCE OF WRIT-
TEN STATEMENT :-

2000 (4) M.P.H.T. 259
SURAJ PAL Vs. MANDIR MAHADEOJI & RAM JANKI VILLAGE

Several opportunities were given for filing written statement. The defendants/appli-
cants chose not to file written statement. Trial Court passed order refusing to permit de-
fendants to file statement. Plaintiff/respondent led evidence. The defendants/applicants
prayed for permission to lead evidence in rebuttal. Trial Court rejected the same. The
another application moved to recall of the order refusing to file written statement. The trial
Court also rejected the same. Revision preferred. A very limited type of evidence is per-
missible to be led in rebuttal. No inference can be made in trial Court’s order. Rejecting
the application to recall of the order refusing to permit to file written statement. AIR 1955
SC 425 was followed. 1979 JLJ 172 relied on.

NOTE : Judicial Officers are requested to go through the ruling of AIR 1964 SC 993
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relating to relegate back, i.e. go back to the original position and Article published in ‘Joti
Journal’ 1999 Pt. 6, December at page 494 relating to “0. 8 R. 10 CPC & 3iafa smafRrat
o1 foran” |

®
17. C.P.C., SECTION 11 : RES JUDICATA :

(2000) 6 SCC 1
BABA CHARAN DASS UDHASI Vs. MAHANT BASANT DAS

Questions answered in an appellate judgment which has become final, held, cannot
be re-opened.

LIMITATION ACT, ARTICLE 58 : SUIT FOR DECLARATION

Where defendant set up independent title to suit property and plaintiff filed suit for
declaration and possession, during pendency of which defendant was appointed receiver;
and such position continuing throughout appellate stage : plaintiff withdrawing appeal before
Supreme Court in order to take action according to indications in High Court judgment (to
arrange for appointment of Mathadhipati in this case); plaintiff, appointee of original plain-
tiff, then filling suit for declaration. It was held that time taken during original suit and
appeals (over 17 years in this case) would not count for purpose of limitation.

®
18. C.P.C. 0.21 R.2 (1), (2), (3) AND SECTION 47 :
(2000) 7 SCC 240
LAKSHMI NARAYAN Vs. S.S. PANDIAN

Compromise by court can only be recognised by a court if it has been recorded
under R. 2. The objection was filed. Where such an objection is taken on the ground that
the decree has been extinguished by virtue of a compromise, held the essential question
that must be asked is whether the compromise was recorded by the executing court. A
new lease deed for 3 years entered into pursuant to a post-decree compromise, held
could not be recognized if the deed was not registered as required under Section 107 T.P.
Act r’'w S. 17, Registration Act. However, final decision not based on this ground because .
the point was not taken up before executing court or High Court. The intention of the
parties is to be shown. It is a mixed question of law and fact, and to be seen where the
intention to extinguish the decree is clear and the compromise has been recorded under
0. 21 R. 2 the execution of the decree cannot be proceeded with. If the intention is to keep
the decree alive and to give effect to it in the manner agreed upon in the compromise,
which is recorded by the court, the decree will be given effect to accordingly. No formula of
specific procedure is specified in recording adjustment. Where the parties entered into a
compromise agreement and filed a memo to that effect and the executing court simply
dismissed the execution application as “not pressed”. Respondent failing to surrender
possession. Appellant filing application for execution and recovery of possession which
allowed. However, respondent filing successful application for withdrawal of said order. It
was held that there was no recording of the compromise by the executing court. On facts
it was held that even if it was assumed that compromise was recorded, the decree could
be executed because the compromise did not have the effect of extinguishing the decree
The High Court erred in dismissing appellant’s revision petition.

®
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19. - Cr.P.C. SECTION 438/ I.P.C., SECTIONS 294, 506-B AND SCHEDULED CASTE
AND SCHEDULED TRIBES (PREVENTION OF ATROCITIES) ACT, SECTION 3 (1)

(X) : GRANTING OF ANTICIPATORY BAIL : NATURE OF THE OFFENCE AND
THE CIRCUMSTANCES :-

2000 (3) M.P.L.J. S.N. 10
RAJKUMAR Vs. STATE OF M.P.

Applicant apprehending arrest for offences under sections 294. 506-B, Indian Penal
Code and under section 3 (1) (x) of Scheduled. Castes and Scheduled Tribes (Prevention
of Atrocities) Act, 1989. There was exchange of not words and in that the applicant was
said to have uttered word “chamar”. Contention that merely by using the word “Chamar”.
Atrocities Act, 1989 was not attracted. Bar of applicability of section 438 not attracted.
Complainant principal of Institution and applicant a teacher in the same Institution. Inci-
dent arose due to non-disbursement of scholarship to students by complainant. Offence
under section 294 is bailable and section 506-B nonbailable. Considering facts and cir-
cumstances of the case applicant directed to be released on bail on furnishing bail bond
of Rs. 15,000/- to satisfaction of arresting officer. Order limited only for a period of six
weeks and within that period applicant may surrender and apply for regular bail before the
competent Court. 1995 (2) MPWN Note No. 70 referred.

NOTE :- Offence under Section 506-B has been declared bailable by the State Gov-
ernment vide Notification No. 17 (c) 76/99/21-B (ii) dated 9th August, 2000.
®
20. Cr.P.C. SECTIONS 406 & 407 : TRANSFER OF CRIMINAL CASE :-
(2000) 6 SCC 204
ABDUL NAZAR MADANI Vs. STATE AND OTHER LINKED CASE

Public confidence in fair trial should be shown to be seriously undetermined in case
of non-transfer. Convenience of parties, witnesses and larger interest of society are also
relevant considerations. Wild allegation of existence of communally surcharged atmos-
phere by itself not enough. Submission that accused would not get any assistance of
lawyers of his choice due to rivalry of fundamentalists also not acceptable.

@
21. Cr.P.C., SECTIONS 125, 127 AND 397 : ENTITLEMENT OF MAINTENANCE IN
INTERIM APPLICATION :-
2000 (4) M.P.H.T. 59 (NOC)
RAMESH PRASAD Vs. SMT. RAMRAT/

Application under S. 125 Cr.P.C. pending since 1987. The applicant/respondent.
Ramrati Bai and others not producing evidence in support of their case. Application for
enhancement of Interim maintenance filed. The Magistrate enhanced the interim mainte-
nance. The order was quashed by the High Court. Magistrate did not take into considera-
tion the fact of the delay caused by the applicant in disposing of the application.

@
22. CRIMINAL TRIAL : DELAY BY PROSECUTION IN ADDUCING EVIDENCE : DUTY

OF THE COURT :- RATIO OF RAJDEO'S CASE EXPLAINED

2000 (2) M.P.L.J. S.N. 8

M.K. BEG Vs. NIKHILESH BANERJEE

It is not mandatory to close right of prosecution to adduce evidence.
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Proceedings of trial Court are delayed due to facts and circumstances of each case,
and evidence of prosecution could not be concluded within a period of three years for no
fault of prosecution alone. The ratio of judgment in Rajdeo Sharma’s case, AIR 1998 SC
3281 is not that in each and every case where the prosecution does not adduce evidence
within the stipulated period, the right of the prosecution to adduce evidence should be
closed. The Magistrate found that in view of the facts it was not mandatory to close the
right of the prosecution to adduce evidence. There was nothing illegal in the order passed
by the Magistrate and rather it was based on the facts and circumstances and therefore
the Additional Sessions Judge was not justified in quashing the order dated 23-3-1999
passed by the Magistrate.

®
23. CRIMINAL TRIAL AND PRACTICE : LEGAL AID TO POOR ACCUSED IN CRIMI-
NAL TRIALS :- LEAGAL AID TO BE PROVIDED
2000 (3) M.P.L.J. 272
ASMANIYA BAI Vs. STATE OF M.P.

Right to get legal aid is constitutional right of the accused. Court should ensure not
only legal aid to poor accused but effective legal aid through a competent lawyer.

CRIMINAL TRIAL : JUDGES’ ROLE IN CONDUCTING CRIMINAL CASES :-

In Criminal cases where the accused are poor the responsibility of the trial Judge is
more. It is the duty of the trial Judge where the accused is not aided by a counsel, to
provide legal aid through a competent lawyer. Even in the course of trial if the judge finds
that the legal aid provided by the counsel is not up to the standard, it is not only expected
of the Judge but it should be deemed to be his duty to provide the accused another coun-
sel competent to handle the trial in an effective manner so that the accused should get
proper defence. The trial Judge can in complicated and difficult cases appoint any compe-
tent lawyer to assist the court as amicus curiae. The courts cannot forget that right to get
legal aid is a constitutional right of the accused. The court should ensure not only legal
aid to the poor but effective leal aid through a competent lawyer. The aid provided should
he “legal aid to the poor”, not poor legal aid.

Judges in course of trial have to play active role by participating in questioning wit-
nesses wherever justice demands and summoning for required oral and documentary
evidence within limits laid down in procedural law.

NOTE :- Judicial Officers are requested to go through Criminal Rules and Orders
(M.P.) R. No. 118 under Chapter 5 which relates to primary duties of the Magistrates
relating to recording of evidence. They are not just umpires but they have to play an impor-
tant role while recording evidence. Rule No. 118 runs as under :-

“118. In dealing with trials and enquiries presiding officers should remember that
their position is not that of judges of civil courts who decide cases on the evidence put
before them and leave it to the parties concerned to see that the evidence they produce is
complete. Their primary duty is the ascertainment of the facts and the punishment of the
guilty. For this purpose they have, under the Evidence Act and the Code, ample power.
The fact that the prosecution is conducted by a public prosecutor or by a prosecuting
inspector of police does not absolve the presiding officer from this duty.”

®
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24. CRIME :- MEANING :-
(2000) 6 SCC 168
T.K. GOPAL Vs. STATE OF KARNATAKA

Crime can be defined as an act that subjects the doer to legal punishment. It may
also be defined as the commission of an act specifically forbidden by law; it may be of an
offence against morality or social order.

PENOLOGY AND MODERN TREND :

Theories of punishment explained by the Supreme Court are not trend in case of
rape as to prefer deterrent approach than therapeutic or reformative approach.

NOTE :- Judicial Officers are requested to go through the whole judgment regarding
principles of criminology.

4 ,
25. ESSENTIAL COMMODITIES ACT, SECTION 3/7: M.P. (FOOD STUFFS) PUBLIC
DISTRIBUTION SCHEME, 1981, CLAUSES 2 (d) AND 6 (4) :-
2000 (4) M.P.H.T. 363
SUKHRAM Vs. STATE OF M.P.

Appellant was convicted under S. 3/7 of the Essential Commodities Act and sen-
tenced for violation of clause 6 (4) of the Scheme of 1981 by the Court. Against it appeal
was preferred. The accused was acquitted.

Paragraph 7 of the judgment is reproduced :

Validity of the scheme was considered in case of M.P. Ration Vikreta, Sangh and
others Vs. State of M.P. and another (1981 JLJ 564) where in it was held that a Scheme
was not made in exercise of any powers conferred by the order. The definition in Clause 2
(d) postulates the scheme is one which is made in exercise of its executive powers under
Article 162 of the Constitution. It was held that the distribution of foodstuffs is covered by
Entry 33 in List Il of the Seventh Schedule and so the executive power of the State ex-
tends to frame such a scheme. It was held by the Division Bench that the scheme was not
made in exercise of powers conferred by Section 3 read with Section 5 of the Essential
Commodities Act and was made only in exercise of the executive powers of the State. The
decision was affirmed by the Apex Court on appeal in case M.P. Ration Vikreta, Sangh
Vs. State of M.P. (AIR 1981 SC 2001).

Clause 2 (d) is also reproduced :-

“Clause 2 (d) : “Government Scheme” means the Scheme for distribution of food/
stuffs “to consumers through fair price shops set up by the government in this be-
half”.
®
26. EVIDENCE ACT, SECTION 115 : ESTOPPEL :-
(2000) 6 SCC 84
SHISH RAM Vs. STATE OF HARYANA

A person having accepted a position of law and having taken benefit from it (acquir-
ing leasehold rights to village common land in this case), held cannot later challenge the
validity of such law. Legal proceedings initiated by such a person would lack bona fides.
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27. EVIDENCE ACT, SECTION 68 : PROOF OF EXECUTION OF WILL : & SUCCES-
SION ACT, SECTION 59 : SOUNDNESS OF MIND OF TESTATOR :-
(2000) 6 SCC 151
PALANIVELAYATHAM PILLAI Vs. RAMACHANDRAN

Where of the three attesting witness, the one who was also the scribe was examined
in proof of execution of the will, it was held that it could not be said that attesting witnesses
were not examined. -

Soundness of the mind of testator, it was held that on facts, where testator executed
on the same day two wills on different subjects and he was found to be of sound mind in
respect of one, it could not be held that he was not of sound mind while executing the
other.

L]
28. (1) EVIDENCE ACT, SECTION 68 AND (2) INDIAN SUCCESSION ACT, SECTION
63 : DUTY OF THE COURT REGARDING DOCUMENTS, EXPLAINED :-
2000 (3) M.P.L.J. 293
CHATRA PRATAP SINGH Vs. TULSI PRASAD

Original will not traceable. The will was registered. The attesting witnesses were
dead. Applicant relied on the Will dated 2-2-1987 executed by Late Mati Bai which was in
her possession and after her death, the Will was not found by the applicant. It was a
registered one, therefore, the applicant filed a certified copy of the Will for the purpose of
proving the Will. It was also alleged that both the attesting witnesses had expired. It was
urged that the Court be pleased to grant permission to the applicant to lead secondary
evidence in the shape of certified copy of the Will. The trial Court rejected the application.
In revision application challenging the said order, it was held, that the question whether
the applicant can lead secondary evidence by producing the certified copy of the Will has
to be determined by the trial Court after coming to the conclusion that it is admissible by
way of secondary evidence in one of the modes mentioned in section 65 (a) to section 65
(g) of the Evidence Act. In certain cases, the Court may also require to consider the scope
of section 66 of the Evidence Act. However, it appears that no such occasion may arise in
this case. It is for the trial Court to determine when an objection is raised to admissibility of
document from the entire evidence on record if grounds for leading secondary evidence
have been made out. For this purpose, it would be better to admit the document provision-
ally subject to reasoned order of the Court. The trial Court, therefore, shall permit the
applicant to summon the record of the Sub- Registrar for proving the certified copy of the
Will. When this document is tendered in evidence, the opposite party may raise an objec-
tion regarding admissibilty of secondary evidence. The trial Court may admit it subject to
objection and permit the opposite party to cross-examine the witness if he alleged that
this document can be admitted for one of the reasons given in section 65 (a) to section 65
(g) of the Evidence Act. Thereafter, the trial Court shall weigh the entire material on record
and pass a speaking order whether the secondary evidence is admissible or not. Produc-
tion of the certified copy of the Will may not prove the execution of the Will. The execution
of the Will has to be proved in accordance with section 63 of the Indian Succession Act. It
may be the certificate of the registering officer which may raise a presumption in favour of
the execution of the Will. If it is successfully proved that both the attesting witnesses had
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died, in such a situation, there may be other ways of proving the Will i.e. by examining the
scribe or some other person who saw them attesting the Will. Even though the law may not
require that Sub-Registrar shall retain the original copy of the Will, the copy of the Will kept
in the office of the Sub-Registrar may in a given case be treated as the original provided it
is covered by section 62 of the Evidence Act read With Explanation 2. That copy may be a
carbon copy of the original Will made by on uniform process by means of single type
machine. It may be then treated as an original following the decision of the Supreme Court
in the case of Prithi Chand Vs. State of Himachal Pradesh reported in AIR 1989 SC
702. Attesting witnesses being dead, the proof of attestation and execution of an original
document can be done by leading secondary evidence. For example, this may be done by
examining the witnesses who are familiar with the handwriting and signature of the executant
and the attesting witnesses in a given case.

NOTE :- Judicial Officers are requested to go through the provisions of Sections 61
to 73 of the Evidence Act and in particular Section 68 which is relating to proof of execu-
tion of documents required by law to be attested and non-availability of attesting wit-
nesses and Section 69 which relates to proof where no attesting witness found.

@
29. EVIDENCE ACT, SECTION 32 (1) : DYING DECLARATION BY A.S.I. WHEN CAN
BE RECORDED :-
(2000) 7 SCC 254
GULAM HUSSAIN Vs. STATE OF DELHI AND OTHER CASES

Two dying declarations. Dying declaration must be dealt with caution for the reasons
when the maker of the statement had not been subjected to cross-examination. It can be
accepted without corroboration. If one dying declaration is held inadmissible and the other
stood corroborated. Conviction based on other dying declaration as corroborated was
upheld. The dying declaration recorded by A.S.l. was not in the capacity of 1.O. as investi-
gation had not commenced by then. Such term can be treated as dying declaration.

®
30. HINDU MARRIAGE ACT, SECTIONS 24 AND 13 (1) (ia) (ib) :-
2000 (4) M.P.H.T. 61 (NOC)
HARISH CHANDRA PATHAK Vs. SMT. ASHA PATHAK

Petitioner/husband filed a suit for dissolution of marriage. The respondent/wife filed
an application under Section 24 of the Act for grant of litigation expenses and mainte-
nance for herself and for her two minor sons staying with her. Wife earning Rs. 6,750/-
p.m. She was denied maintenance. for herself. However, litigation expenses and mainte-
nance allowance for her two minor sons granted. But in revision the High Court only main-
tained the maintenance granted to her two minor children. (1997) 7 SCC 7 followed.

@
31. HINDU MARRIAGE ACT, SECTIONS 13 AND 23-A : CPC, O. 8 R. 6-A : APPLICA-

BILITY OF PROVISIONS OF O. 8 R. 6-A CPC WITH REFERENCE TO SECTION 23-

A OF HINDU MARRIAGE ACT :-

2000 (4) M.P.H.T. 269

SAMEERAN ROY Vs. Smi. LEENA ROY

In view of the special provisions enshrined under Section 23-A of the Hindu Marriage
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Act, provisions of O. 8 R. 6-A of the Code of Civil Procedure shall not be applicable.
Section 23-A of H.M. Act is a special Provision.
®
32. I.P.C., SECTIONS 302/149 : VICARIOUS LIABILITY OF MEMBERS OF UNLAW-
FUL ASSEMBLY :-
(2000) 6 SCC 89
UMESH SINGH Vs. STATE OF BIHAR

Specific overt act on the part of the members of the assembly need not be proved.
What is necessary is prior knowledge that the offence actually committed was likely to
commit in prosecution of common object. Such knowledge can be gathered from nature of
the assembly, arms or behaviour at or before the occurrence. Each member is treated as
a principal for the acts of each and all. Where appellanis were members of an unlawful
assembly which came armed with lathis and guns to take away paddy from the deceased .
and one of the members of the assembly threatened that any resistance by the deceased
party may result in death, held on facts, in case of death of the deceased persons due to
attack launched by the members of the assembly, conviction of appellants under S. 302
r/w. S. 149 was justified. Concurrent findings of the trial court and High Court upheld.

® :

33. I.P.C., SECTION 376 : CRIMINAL TRIAL : EXAMINATION OF VICTIM BY DOC-
TORS INDEPENDENT OF REFERMENT BY POLICE SHOULD BE DONE :-
(2000) 6 SCC 188
STATE OF KARNATAKA Vs. MANJANNA

The Supreme Court placed on record its disapproval of the refusal of some govern-
ment hospital doctors, particularly, in rural areas, where hospitals are few and far be-
tween, to conduct any medical examination of a rape victim unless the case of rape is
referred to them by the police. Such a refusal to conduct the medical examination neces-
sarily results in a delay in the ultimate examination of the victim, by which time the evi-
dence of the rape may have been washed away by the complainant herself or be other-
wise lost. It is expected that the appellant State will ensure that such a situation does not

recur in future.

®
34. 1.P.C., SECTIONS 306 AND 498-A : “CRUELTY” UNDER SECTION 428-A EX-
PLAINED : ABETMENT OF SUICIDE :-
2000 (4) M.P.H.T. 277
KANHAI Vs. STATE OF M.P,

Following portion is reproduced with the courtesy of M.P.H.T. Publishers :

Dead boy of wife of appellant found in a well. It was alleged that accused used to
quarrel with deceased and harassed her. On the date of incident also quarrel took place in
the family. Accused/husband slapped the deceased. Deceased jumped into the well along
with her infant daughter. Both of them died in the well. Accused was convicted and sen-
tenced for offence under Section 498-A and 306 IPC. Against it, this appeal was preferred.
It was held that it is proved that marriage took place about 4-5 years prior to date of
incident. Deceased was harassed and ill-treated. Harassment was to the extent that vil-
lagers had to intervene to subside the quarrel. She was immediately before death sub-
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jected to cruelty. She was under constant threat. Deceased was subjected to utmost cru-
elty. The act of accused clearly amounts to abetment of suicide under Section 306 and
cruelty under Section 498-A, IPC. The High Court did not interfere. Appeal dismissed. AIR
1998 SC 474, AIR 1996 SC 67, 1990 Cr.LJ 407 and 1999 (1) MPLJ 167 distinguished.

“Cruelty” as defined in Section 498-A, IPC has two facets independent of each other.
First is wilful conduct which may drive a woman to commit suicide or to cause grave injury
or danger to life, limb or health (whether mental or physical) of the woman. The other facet
deals with the harassment with a view to meet any unlawful demand for any property or
valuable security or is on account of failure by her or any person related to her to meet
such demand. It is not necessary so as to constitute cruelty within the meaning that har-
assment must accompany unlawful demand for any property or valuable security. Expla-
nation (a) is clear enough to take into its ambit, the case of wilful conduct which may drive
a woman to commit suicide.

®
35. JURISPRUDENCE : PROSPECTIVE EFFECT OF RULING : CONSTITUTION OF
INDIA, ARTICLE 141 : INTERPRETATION OF A PROVISION REGARDING SUC-
CESSION TO AGRICULTURAL TENANTS :-
(2000) 7 SCC 175
PYARELAL Vs. MANIRAM

Provision regarding succession to agricultural tenants do not have prospective effect
only. No one would be entitled to re-open already settled issues.

TENANCY AND LAND LAWS :- QANOON MAL RIYASAT GWALIOR, SAMVAT, 1983,
S. 253 (9) r/w APPENDIX 3:-

Order of succession to Skitul malkiyat and maurusi tenant. Sister of deceased or son
of the sister, it was held that not included in order of succession under S. 253 (9) r/w
appendix 3. Category of “nearest blood relation” under clause (9) was circumscribed by
the stipulated limitation of three- generation distance from the father, grandfather or great-
grandfather of the deceased. As it was considered that the sister, upon her marriage, went
out of her natal family, she was not shown in the family tree of deceased in Appendix 3.
Daughter was included in the family tree by amendment (in 1943). However, also held,
that the present interpretation of S. 253 (9) would be applicable prospectively only and
would not entitle anyone to reopen already settled cases. Respondents, sons of sister of
deceased filing suit for declaration and restoration of possession from appellants, cousins
of deceased in male line of descent, having common great-grandfather. Suit decreed and
decree affirmed in first appeal. It was held that the High Court in second appeal erred in
affirming the decree in favour of respondents.

Order of succession to ex-proprietory or occupancy tenant. Section 253 is part of the
revenue law or erstwhile Gwalior state and applies to all such tenants without reference to
their personal law. The order set out in S. 253 would be applicable to all tenants, irrespec-
tive of which religion they belonged to.

HINDU LAW : INHERITANCE :-

Prior to Hindu Succession Act, 1956, Central Enactment introducing changes in Hindu
law, held, cannot be read into special legislation of Princely States. Hindu Law of Inherit-
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ance (Amendment Act, 1929, which included son’s daughter, and sister's son and daugh-
ter in the order of succession, held, cannot be read into S. 253 of Agnoon Mal Riyasat
Gwalior, Samvat 1983. Hindu Law of Inheritence (Amendment) Act, 1929, S. 2. Princely
States, special legislation of prior to merger with independent India, held would not be
affected by Central enactments.

®
36. (1) MOTOR VEHICLES ACT, SECTION 147 (1) (b) AND (d) WORKMEN'S COM-
PENSATION ACT, SECTION 4-A (3) (B) :-
2000 (4) M.P.H.T. 195
NEW INDIA ASSURANCE CO. LTD. Vs. SOHANBAI

The penalty amount was imposed upon the insured employer, would get out of the
sweep “liability incurred” by the insured employee as contemplated by the Proviso to Sec-
tion 147 (1) (b) of the M.V. Act as well as by the terms of the insurance policy found in
provisos (b) and (c) to Sub-Section (1) of Section 11 there of. The Insurance Company is
not liable for the penalty imposed by the Commissioner, Workmen Compensation. Liability
to pay penalty would be on the shoulders of owners of vehicle involved in the accident.
1998 ACJ 1 (SC) followed.

®
37. MOTOR VEHICLES ACT, SECTION 173 (2) AND C.P.C. SECTION 115 : REVISION:
2000 (3) M.P.L.J. 246
NEW INDIA ASURANCE CO. LTD. Vs. MEGHNATH

Revision petition under Section 115 of the Civil Procedure Code not maintainable
where the award is less than Rs. 10,000/-, in view of section 173 (2) of the Motor Vehicles
Act.

[
38. MOTOR VEHICLES ACT, 1988, SECTIONS 3, 168, 171 AND 173 : WANT OF SPE-
CIFIC DRIVING LICENCE :-
2000 (4) M.P.H.T. 353 (DB)
THE ORIENTAL INSURANCE CO. LTD. Vs. AGURAMA

The allegation was that the appellant/ Insurance Company argued that the truck driver
did not possess a valid driving licence to drive heavy goods vehicle. Henee the liability
imposed under the award is bad in law. The question was violation of conditions of the
policy. The licence does not indicate that the driver was not authorised to drive heavy
goods vehicle. Therefore, it cannot be said that any violation of the conditions of the policy
has been committed. The arguments were rejected.

® 3

39. MOTOR VEHICLES ACT, 1988, SECTIONS 147, 168, 171 AND 173 :-

2000 (4) M.P.H.T. 275 (DB)

NATIONAL INSURANCE COMPANY LTD. Vs. JAGARNATH

The premium was paid and the receipt was received two days prior to the accident.
The High Court held that simply because policy had not actually been issued at the time of
accident took place within two days of the deposit of premium, that would not mean that
there is no privity of contract between the parties.
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40. MOTOR VEHICLES ACT, 1988, SECTIONS 149 (2), 169, 170 AND 173, C.P.C.,
SECTION 115 AND CONSTITUTION OF INDIA, ART. 227 : CIVIL REVISION :-
2000 (4) M.P.H.T. 288 (FB)

NEW INDIA INSURANCE CO. LTD. Vs. Smt. RFEEKA SULTAN

The question was whether the Insurance Company can challenge the quantum of
compensation under Section 115 of the CPC or under Art. 227 of the Constitution of India.
The Full Bench answered as under :

Where appeal is provided, revision under Section 115 of the Code of Civil Procedure
or petition under Art. 227 of the Constitution of India is not available. It was further held
that where insurance Company cannot file appeal, it cannot file revision under Section
115 of the Civil Procedure Code or a petition under Art. 227 of the Constitution of India.
The civil revision was dismissed.

[ J
41. M.P. ACCOMMODATION CONTROL ACT, SECTION 23-A :-
2000 (4) M.P.H.T. 83 (NOC)
MOHAN DAS Vs. PRAMOD KUMAR

Bonafide need for one purpose is established. Decree for eviction could be passed in
respect of the whole of the premises. If accommodation is not let under an express provi-
sion of contract for non-residential purpose has to be deemed to be a residential accom-
modation.

EVIDENCE ACT, SECTIONS 65 AND 74 :-

If a certified copy of public document is being produced, it is the only secondary
evidence and is admissible. The provision is intended to protect the originals of the record
from the danger to which they would be exposed by constant production in evidence.

NOTE:- Judicial Officers are requested to go through 1998 (2) M.P.L.J. 333 (Tit bit
No. 39 of Joti Journal 1998, Part VI at page 58).
®
42. (1) M.P. LAND REVENUE CODE, SECTION 251 AND (2) M.P. ABOLITION OF
PROPRIETORY RIGHTS (ESTATE, MAHALS, ALIENATED LANDS) ACT, SECTION
22 :- POWERS OF S.D.O. :-
2000 (3) M.P.L.J. 223
CHANDRIKA PRASAD TIWARI Vs. STATE OF M.P.

Powers of Collector under section 251. Notification by State Government under S. 22
(2) conferring power under section 251 on Sub-Divisional Officers. Sub-Divisional Offic-
ers are competent to exercise power of Collector under Section 251 within their respective
jurisdiction.

If a tank had already vested uner the M.P. Abolition of Proprietory Rights Act, 1950,
there would be no question of re-vesting of the same tank. If however what vested on
account of the M.P. Abolition of Proprietary Rights Act, 1950, was merely the proprietory
right, then S. 251 (1) of the M.P. Land Revenue Code, 1959 will be attracted so as to
abolish the non-proprietary or possessory or usufructuary right vested in the -ex-proprie-
tor. 1971 MPLJ 594= 1971 JLJ 387 relied on.
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43. M.P. SAMAJ KE KAMJOR VARGON KE .........cceevveas PARITRAN TATHA MUKTI
ADHINIYAM, SECTION 14 :-
2000 (3) M.P.L.J. 297
SETH RATILAL TRIBHUWANDAS Vs. SMT. GANGABAI

Exclusion of jurisdiction of Civil court. Dismissal of suit filed after commencement of
Act does not bar application for seeking protection of Act.

Section 14 of the M.P. Samaj Ke Kamjor Vargon ke ................. Tatha Mukti Adhiniyam’
subject to the saving of pending proceedings as mentioned in section 11, has excluded
jurisdiction of Civil Court to settle or decide or deal with any question which is by or under
this Act required to be settled, decided or dealt with by the S.D.O. or the Collector. Thus, it
is clear that after the Act came in force, the Civil Court ceased to have jurisdiction in a
proceeding instituted thereafter to decide whether a transaction is a prohibited transac-
tion of loan and holder is one contemplated under Act No. 3 of 1977.

~ The suit was filed in Septemeber 1978 when Act No. 3 of 1977 was operative and the
bar created under section 14 was clearly attracted. The Court was having no jurisdiction
to decide whether the transaction was prohibited transaction of loan. The question could
be decided by the S.D.O. under Act No. 3 of 1977. Suit was dismissed as being barred by
limitation. The dismissal of the suit filed after the commencement of the Act would not bar
the application seeking protection of the Act. The Civil Suit was not given a trial by the
Civil Court and was dismissed on the ground of limitation. The application in question
seeking protection of Act filed on 8-4-1980 was within the limitation prescribed vide Noti-
fication No. 577-6-/7/81 dated 21st February, 1981 and was not barred by principle of res
judicata. AIR 1988 MP 311 and AIR 1996 SC 973 referred to.
®

44, MUSLIM WOMEN (PROTECTION OF RIGHTS ON DIVORCE) ACT, SECTIONS 3

AND 4 : DISSOLUTION OF MUSLIM MARRIAGE : BY DIVORCE OR DEATH :

2000 (4) M.P.H.T. 79 (NOC)

JAVED RAZA Vs. RAHMAT NAWAZ

Dissolution of marriage by death does not confer status of divorced woman on de-
ceased wife. The respondents are not legally entitled to file application under Section 3
read with Section 4 of the Act. They can file a civil suit. The respondents claim amount of
Mehar and alsc of gifts under Sections 3-and 4 of the Act which were given at the time of
marriage. The wife of the petitioner, who was mother of respondent No. 1 was killed by the
petitioner. A woman who is legally divorced by her husband or when he obtains divorce,
she is said to be a divorced wife.

®
45. NATIONAL SECURITY ACT, SECTION 3 (2) : DISTINCTION BETWEEN “LAW AND
ORDER” AND “PUBLIC ORDER” :-
2000 (3) M.P.L.J. 188
CHARAN SINGH Vs. UNION OF INDIA

Continuous engagement of a man in crime and manner in which crimes are being
committed would certainly persuade competent authority to take a preventive action.

~There is a subtle and settled distinction between “Law and Order” and “Public Order”.
Whether a particular person by his acts is committing breach of law and order or is acting
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in a manner affecting the maintenance of the public order is a question of degree and the
extent of the reach of the act upon the society. In a given case number of the breaches
may not affect the public order but at the same time even a single act may disturb the
public order. Whenever an offence is committed it contravenes the law and affects the
order but if it affects the community or public at large then such single act in itself would be
sufficient to affect the maintenance of the public order. It would always depend upon the
facts and circumstances of a case as to whether the act or acts of the person concerned
were affecting law and order or were affecting the maintenance of public order. If the
nature of the act and the place where it is committed has the effect on the public at large
then certainly such an act would be described as an act affecting the maintenance of the
public order. The authority has to see whether the case relating to law and order in fact
affects the public order or not. Continuous engagement of a man in the crime and the
manner in which the crimes are being committed would certainly persuade the competent
authority to take action rather a preventive action, to prevant the man from affecting the
public order. The effect of engagement of a man in commission of crime and leading a
crime life would certainly affect even tempo of the life of the community.
®
46. N.D.P.S. ACT, SECTION 50 :- COMPLIANCE OF -
2000 (3) M.P.L.J. S.N. 5
MUNNALAL Vs. STATE OF M.P.

Accused appellant vide alleged notice given opinion for his search before Magistrate
only and not before Gazetted Officer. Compliance of section 50 was partial and not total.
Conviction of appellant under section 8 read with section 20 (b) (i), N.D.P.S. Act set aside.
1995 Cri. L.J. 3590 relied on.

®
47. NEGOTIABLE INSTRUMENTS ACT, SECTION 138 :-
. 2000 (3) M.P.L.J. 216
JAISWAL NECO LIMITED Vs. ISHER ALLOY STEELS LTD.

As per requirement of section 138 of the N.I. Act, the cheque is to be presented in the
bank within a period of six months from the date on which it is drawn or within the period
of its validity whichever is earlier. There is no provision in section 138 of the Negotiable
Instruments Act that such presentment should be in the drawer’s bank only. The cheque
can be presented either in the payee’s bank or in the drawer’s bank within a period of six
months from the date on which it was drawn. A.B.K. Publicataions Ltd. and Ors. Vs.
Tamil Nadu Newsprint and papers Ltd. 1999 (3) Crimes 97 followed. Om Prakash Vs.
Gurucharan Singh, 1997 (3) Crimes 433 (P&H), Arun Bhai Nilkanthrai Vs. Jayaben
Prahladbhai through Her Power of Attorney and another, 1999 (3) Crimes 252, Guj.
dissented.

@

48. NEGOTIABLE INSTRUMENTS ACT, SECTIONS 138, 138 PROVISO (c) AND 142
(b) :- MINIMUM TIME LIMIT FOR FILING COMPLAINT : NO SUCH TIME LIMIT-
Cr.P.C. SECTION 190 : TAKING COGNIZANCE OF COMPLAINT WHICH IS PRE-
MATURE EFFECT OF :-

(2000) 7 SCC 183 = AIR 2000 SC 2946
NARSINGHDAS Vs. GOVERDHAN DAS
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With the courtesy of Eastern Book Company, Lucknow, SCC publishers, the follow-
ing portion is reproduced :-

It was held that there is no minimum time-limit Where the complaint was filed before
the arising of cause of action in terms of S. 138 proviso (c), held, instead of dismissing the
complaint, taking of cognizance could be postponed till the arising of cause of action. In
the instant case although complaint was filed before the expiry of the statutory period
prescribed in proviso (c) to S. 138, trial court had taken cognizance after the expiry of that
period. Hence conviction by the trial and appellate courts upheld. High Court erred in
reversing the said decisions on the ground that the complaint was premature.

Sentence- Mitigating factors Accused having paid a sum of Rs. 3,94,243 which in-
cluded the cheque amount of Rs. 2,30,000 as well as interest payable thereon. In such
circumstances, sentence of six months’ simple imprisonment awarded by trial court, sub-
stituted by Supreme Court by a fine of Rs. 5000.

The respondent borrowed Rs. 2,30,000 from the appellant and issued a postdated
cheque in his favour. On 6-10-1994, the cheque was dishonoured by the bank due to “insuf-
ficient funds”. The appellant served a notice upon the respondent on
26-10-1994 intimating him of the bouncing of the cheque and demanding repayment of the
amount. The respondent did not respond. Therefore, the appellant filed a complaint under
the Negotiable Instruments Act on 8-11-1994. The complaint was returned due to some
defects therein. After the same was refiled the Court took cognizance on 17-11-1994. The
trial court found the respondent to be guilty and sentenced him to simple imprisonment for
six months. The appellate court upheld the decision but the High Court set aside the con-
viction on the ground that the complaint, having been filed within less than 15 days from the
date of the notice, was premature. Allowing the appeal, the Supreme Court held that.

The compliance of proviso (c) to Section 138 enables the court to entertain a com-
plaint. Section 142 (b) prescribes a period within which the complaint can be filed from the
date of the cause of action arising under proviso (¢) to Section 138. No period is pre-
scribed before which the complaint could not be filed, and if filed without disclosing the
cause of action in terms of proviso (c) to Section 138, the court may not take cognizance
till the time the cause of action arises to the complainant.

“Taking cognizance of an offence” by the court has to be distinguished from the filing
of the complaint by the complainant. Taking cognizance would mean the action taken by
the court for initiating judicial proceedings against the offender in respect of the offence
- regarding which the complaint is filed. Before it can be said that any Magistrate or court
has taken cognizance of an offence, it must be shown that he has applied his mind to the
facts for the purpose of proceeding further in the matter at the instance of the complain-
ant. If the Magistrate or the court is shown to have applied his mind not for the purpose of
taking action upon the complaint but for taking some other kind of action contemplated
under Cr.P.C. such as ordering investigation under Section 156 (3) or issuing a search
warrant, he cannot be said to have taken cognizance of the offence.

Mere presentation of the complaint in the court cannot be held to mean that its
cognizance had been taken by the Magistrate. If the complaint is found to be prema-
ture. it can await maturity or be returned to the complainant for filing later and its
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mere presentation at an earlier date need not necessarily render the complaint li-

able to be dismissed or confer any right upon the accused to absolve himself from
the criminal liability for the offence committed.

In the instant case mere presentation of the complaint on 8-11-1994 when it was
returned to the appellant-complainant on the ground that the verification was not signed
by the counsel, could not be termed to be an action of the Magistrate taking cognizance
within the meaning of Section 142 of the Act. No cognizance was taken on 8-11-1994, but
the Magistrate applied his mind and took cognizance only on 17-11-1994. The High Court
erred in holding the complaint to be premature and dismissing the same on that ground.

Therefore, the impugned order of the High Court is set aside and the conviction of
the respondent is upheld.

However, the respondent has admittedly paid the appellant a sum of Rs. 3,94,243.33
which includes the cheque amount and the interest payable thereon. Therefore, no useful
purpose would be served by sending the respondent back to jail as the interests of justice
would be served by imposing a penalty of fine alone. Hence, the sentence of impriso'n-
ment awarded to the respondent is substituted with the imposition of fine of Rs 5000 pro-
vided that the same is deposited within two months.

NOTE :- Judicial Officers are requested to go through 2000 pt. 5 ‘Joti Journal’ at
page 587 ‘Jagte Raho’.
®
49. PROCEDURAL LAW : HOW TO APPLY :
(2000) 6 SCC 179
HARESH DAYARAM Vs. STATE OF MAHARASHTRA

Where a statute prescribes a procedure for doing someting, held, the procedure must
be adhered to.

ARBITRATION AND CONCILLIATION ACT, 1996, SECTIONS 73 & 74 : SETTLEMENT
OF AGREEMENT :

Settlement of agreement is final and binding on the parties and persons claiming
under them, if it is signed by the parties since only then does it acquire the status, effect
and legal sanctity of an arbitral award. Further it was held that the Act makes a clear
distinction between arbitration proceedings and concilliation proceedings. Conciliator hear-
ing submissions of counsel for parties on possible terms for settiement. Then drawing up
settlement and submitting his report to High Court under sealed cover, without showing it
to, or obtaining signatures, of the parties. It was held that High Court erred in summarily
rejecting objections raised by appellant to the report of the conciliator.

&
50. QAWAID MUAFIDARAN (GWALIOR), REGULATION 13 :-

2000 (3) M.P.L.J. 172

STATE OF M.P. Vs. MANDIR SHRI KHANDERAO

Auction of Maufi agricultural holdings attached to Diety or Devsthanam. So long as
rights of Muafidar were not extinguished vesting properties including agricultural hoidings
in the State and revenue records were corrected showing the same as “Milkiat Sarkar”
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under the Management of department of Aukaf relating to Devasthanam there could be no
occasion for interfering in the management of the holdings vesting in the diety or
Devasthanam in any manner. Order of Single Judge therefore that properties including
agricultural holdings attached to Devasthanam could not be auctioned by State Govern-
ment by taking its management in its hands unless some Rules and Regulations are framed
was justified. 1999 RN 25 referred.
®

51. RENT CONTROL AND EVICTION : TRANSFER OF PROPERTY ACT : SECTION

116 : HOLDING OVER BY LESSEE : TENANCY FOR FIVE YEARS :-

(2000) 7 SCC 232

BHUNESHWAR PRASAD Vs. UNITED COMMERCIAL BANK

Fresh tenancy created after expiry can be inferred, from the conduct of the parties.
The tenant must, however, establish that rent was accepted from him as a legal rent and
not rent from a statutory tenant who is directed under the Rent Control Laws. Acceptance
of rent equivalent to rent previously fixed or amount fixed as standard rent would not
amount to acceptance of rent within meaning of S. 116 of T.P. Act.

®
52. SICK INDUSTRIAL COMPANIES (SPECIAL PROVISIONS) ACT, SECTION 22 :-
2000 (3) M.P.L.J. 263
KESHARI STEELS Vs. M.P.E.B.

Encashment of bank guarantee is a matter between bank and beneficiary It does not
entail any action against person at whose instance it was given Bank Guarantees could
not be treated property of the person furnishing the Bank Guarantee to attract bar under
section 22. :

A proceeding under section 22 of the Sick Industrial Companies (Special Provisions)
Act postulates some kind of action against the party. An encashment of a bank guarantee
does not entail any such action against the person at whose instance it was given. It is a
matter between the bank and the beneficiary and has nothing to do with the third party
who was instrumental initially in its making. A Bank guarantee ordinarily cannot be said to
be the property of the person who had a hand in furnishing it. He washes his hands off the
transaction once the Bank has taken upon itself to stand guarantee and from here on its
value is in trust for the beneficiary. Thus looking at it from this angle also the disputed
bank guarantees could not be treated property of the person furnishing the guarantee so
as to attract the bar under section 22 of the Sick Industrial Companies (Special Provi-
sions) Act. Where the consumer had furnished Bank Guarantee in pursuance of the agree-
ment with the Electricity Board in terms of clause 27 (a) of the agreement and the con-
sumer having been in arrears of Electricity Charges the Electricity Board sought 4o en-
cash the Bank Guarantee which was objected to putting for the bar under section 22 of the
Sick Industrial Companies (Special Provisions) Act.

Held, that the encashment of the guarantee did not tantamount to any coercive pro-
ceeding directed against the property of the sick company as contemplated by section 22
of the Act and would not thus attract the bar contained therein. 1996 (5) SCC 450, Rel.
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Matkuli, Pachmarhi Road, Pipariya, as the Sagon log were being allegedly transported by
the said vehicles. The case was registered as FOR 2205/17 dated 18-5-1997 for the pur-
pose of confiscation of the seized tractor and trolley as well as the wooden log. The Direc-
tor. National Park, Pachmarhi has passed an order under Section 39 (1) (d) of the Wild
Life Protection Act (for short “the Act”) as amended by the Act No. 44 of 1999, confiscating
the tractor and trolley and wooden log in favour of the State Government. Against the said
order, a writ petition was filed by the petitioner which was uitimately heard by the Full
Bench of this Court in W.P. No. 3769/97 (Umashankar Bhargava Vs. State of M.P.) The
Full Bench of this Court held that mere seizure of any property including vehicles on the
charge of commission of an offence under the Act would not make the property to be of
the State Government under Section 39 (1) of the Act. It was further held that such prop-
erty including the vehicle seized on accusation or suspicion of commission, of an offence
under the said Act can, on relevant ground and circumstances, be released by the Magis-
trate pending trial in accordance with Section 50 (4) read with Section 451 of the Code of
Criminal Procedue. The petitioner has also filed an application before the learned trial
Court for getting the tractor and trolley released on Supurdnama. It was reported by the
Government Advocate before the learned Additional Chief Judicial Magistrate that the
State intended to file SLP before the Supreme Court against the said order of this Court
and it was also reported by the counsel for the petitioner that a contempt petition was also
being filed against the Forest Authority, the learned trial Judge, therefore, postponed the
consideration of the application till the matter is decided either by this Court in contempt
proceedings or by the Supreme Court in the SLP. Being aggrieved by the said order post-
poning the consideration, the present petition has been filed.

It is contended by the learned counsel for the respondent that no SLP has yet been
filed before the Supreme Court against the order of this Court in W.P. No. 3769/97. It is ~
also reported by the learned counsel for the petitioner that no contempt application has
been filed by the petitioner before this Court. Learned counsel for the petitioner further
contended that it was not proper on the part of the learned Magistrate to postpone the
consideration of the application as the order of this Court in the above writ petition is
absolutely clear and binded on both the parties. :

Having heard the learned counsel for both the parties, | am of the view that this
petition deserves to be allowed. Since the matter has already been decided by the Full
Bench of this Court, it was not proper on the part of the learned Magistrate to postpone
the consideration of the application. The learned Magistrate has nothing to do with the
decision in the contempt proceedings, if any-Secondly unless the order dated 28-10-1999
passed by this Court in the said writ petition is quashed by the Supreme Court, it is a valid
law and binding on the trial Court, therefore, the postponement of consideration of the
application is neither proper nor justified and therefore the impugned order is not sustain-
able in law. The petition is, therefore, allowed. The impugned order dated 4-7-2000 is
quashed. The learned Magistrate is directed to consider the application on merit in view of
the decision of this Court in the said Writ Petition No. 3769/1977.

OPINIONS AND VIEWS EXPRESSED IN THE MAGAZINE ARE OF THE WRITERS OF THE

ARTICLES AND NOT-BINDING ON THE INSTITUTION AND FOR JUDICIAL PROCEEDING.
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53. SERVICE LAW : DEPARTMENTAL ENQUIRY : DEPARTMENTAL ENQUIRY AF-
TER RETIREMENT NOT PROPER :-
2000 (4) M.P.H.T. 65 (NOC)
STATE OF M.P. Vs. SHRI R.K. SHARMA

After attaining the age of superannuation cannot be held a relationship between master
and servant did not exist between state and employee.

®
54. SERVICE LAW : PROMOTION : SEALED COVER PROCEDURE : OBJECT OF :-
(2000) 7 SCC 210 -
DELHI JAL BOARD Vs. MAHINDER SINGH

Right to be considered by D.P.C. is a fundamental right under Art. 16 subject to the
condition that the claimant is eligible and is with the zone of consideration. Where the
departmental enquiry pending at the time when DPC had met and adopted the sealed
cover procedure, ended in exoneration but by that time sealed cover procedure, ended in
exoneration but by that time another departmental enquiry was initiated, pendency of the
latter departmental enquiry, held would not bar the benefit of the recommendation of DPC
to the employee concerned. The findings of the disciplinary inquiry exonerating the officer
would have to be given effect to as they obvisously relate back to the date on which the
charges are framed. The doctrine is known as relation back.

WORDS AND PHRASES “.” RELATION BACK :-

Functions of punishing authority if exonerated, retrospective operation of order of
exoneration passed in the departmental enquiry, held, relate back to the date of framing of
charge. This is known as Doctrine of Relation Back.

®
55. (1) WILD LIFE (PROTECTION) ACT, SECTIONS 39 (1) (d), 39 (1) AND 50 (4)
(2) Cr.P.C., SECTIONS 451, 397 r/w SECTIONS 401 AND 482 :-
12000 (4) M.P.H.T. 49 (NOC)
UMASHANKAR Vs. STATE OF M.P.

Postponement of contempt application by the ACJM on merits not desired. The peti-
tioner filed application before the ACJM for getting the tractor and trolley released. A Writ
Petition No. 3769/97 filed by the petitioner. The Full Bench of this Court held that mere
seizure of property including vehicles on the charge of commission of an offence under
the Act would not make the property to be of the State under Section 39 (1) of the Act. The
State Government filed SLP before the Supreme Court against the order of the High Court.
The petitioner filed a contempt proceedings before the High Court against the Forest Au-
thority. The Magistrate adjourned the consideration of the application till the matter is
decided either by this court in contempt proceedings or by the Supreme Court in SLP.
High Court directed the Magistrate to proceed and dispose of the application.

The whole order is reproduced here :

This is a criminal revision under Section 397 read with Sections 401 and 482, Cr.P.C.
against the order dated 4-7-2000 passed by the learned Additional Chief Judicial Magis-
trate, Pipariya, District Hoshangabad.

The facts giving rise to this petition are these : The tractor and Trolley No. M.P. 05-A-
9268 and M.P. 05-A-9269 have been seized by the Forest Department of Game Range,
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