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| hope | shall always possess firmness and
virtue enough to maintain what | consider

the most enviable (Wevia-ars+ia) of title,

the character of an honest man.
- GEORGE WASHINGTON

qEaTTw fae At
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“LEGAL EDUCATION AND LEGAL PROFESSION- AN INTROSPECTION”

Shri B.R. Nahata Memorial Lecture delivered by JUSTICE R.C. LAHOTI, Judge,
Supreme Court of India on 17.2.2002 at Jawaharlal Nehru Vidhi Mahavidyalaya,
Mandsaur.

| feel honoured to have been asked to present the first ‘Shri
B.R. Nahata Memorial Lecture’ in the campus of Jawahar Lal
Nehru Vidhi Mahavidyalaya. Mandsaur.

LATE SHRI B.R. NAHATA

Though, Shri B.R. Nahata is physically no more with us, his
fond memories as an eminent lawyer of the State, a politician, a
| legislator and an educationist with dedication to social service
continue to survive and add fragrance to the earth and environ-
ment of this great township of Mandsaur, the place of abode of
Lord Pashupatinath. Late Shri B.R. Nahata has been a monu-
ment of learning in law with ethics imbibed in professional practice. He specialized in
criminal and election matters. He had several historical cases to his credit such as
defending late Smt. Indira Gandhi before the Apex Court of the country and defending
Shri P.C. Sethi, the former Chief Minister of the State, in an election battle. He was a
member of Bar Council of Madhya Pradesh. As a Member of Parliament and as a
Member of Legislative Assembly of the State, he contributed to giving shape to the
destiny of the nation and of the State by framing the laws. He held eminent positions in
the organization of Congress and, in that capacity too, contributed to the development
of the State by shouldering the responsibility of preparing a project for development of
Madhya Pradesh. Though, the cruel hands of destiny have deprived us of late Shri B.
R. Nahata, it is satisfying to learn that his worthy son is following the footsteps of his
late father, carrying his message ahead and who, as | learn, though thick in politics, yet
keeps himself aloof of the evils of present day politics. This day | offer my homage’ to
late Shri B.R. Nahata and thank the organizers of this memorial lecture- the Mandsaur
Bar Association. Jawahar Lal Nehru Vidhi Mahavidyalaya and B.R. Nahata Smriti
Sansthan, for commencing the series of lectures and giving me this opportunity of
delivering the first lecture. | have chosen the subject of ‘Legal Education and Legal
Profession- An Introspection, as | think this theme would be a befitting tribute to the
memory and mission of late Shri B.R. Nahata to whom both these subjects were dear
to heart.

SIGNIFICANCE OF LEGAL EDUCATION

Spiritually, it is believed that the life on the earth is regulated by the laws of the
Lord or the Divinity. However, in a modern, civilized, democratic and political State. as
the India is, it is the law of the laws- the Constitution of India, which has conferred
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freedom on us, the right to live with human dignity and conscience. Widespread and
deeply pervasive network of the laws leaves hardly any human activity outside its net
which is not governed by some law or the other. Birth, death and marriage have to be
registered. There are laws on how to move or drive on the road, how to travel, where to
smoke or not to smoke, what to eat and what not to eat, where to go and where to
refrain from going and so on. The air which we breathe, the water which we drink and
ihe food which we eat, the house in which we live in, whether rented or owned, are all
joverned by some or the other law. From a little child purchasing a rubber or pencil to
a matured man travelling by air within or outside country-all are subject to some law.
Law determines the boundaries of human behaviour which determines the limits of
transgression as well as compliance. Everyone is supposed to know the law and the
ignorance of law does not excuse anyone. So pervasive, complex and fast changing
are the laws that somebody felt persuaded to place a sticker on his car bumper which
read “Do it today”, tomorrow it may be illegal”.

A definition of law is- “Law is nothing but rules of morality, ethics and common
sense codified”. In a democratic society, it is said that laws are collective will of the
people expressed through legislature. The Supreme Court has ruled that ‘rule of law’ is
a basic feature of the Constitution. In short, if we have to live, we can live only by law.
Education in law enables the citizens learning their rights and duties. A citizenry en-
lightened by law can be most effective organ capable of putting a check on abuses and
misuses of laws. It can lay foundation of a nation whose citizens love justice, are law
abiding and believe in just and lawful co-existence for all the members of the society.
Howsoever just be the laws enacted, they cannot be effective in delivering effective

- societal justice unless they are put into action by a citizenry, well versed and well in-

structed in law. Hence, the justification for legal education not only for those who wish
to take law as profession but also for those who wish to be responsible and enlightened
citizens of a free nation. To learn the law everyone need not be required to go to a law
school. Elementary knowledge of the basic laws and constitution should be imparted
to all students at secondary level of education. Mahatma Gandhi and several martyrs
laid down their lives to earn the freedom. We have to preserve it. Thomas Jefferson,
former U.S. President, once remarked : “If a nation expects to be ignorant and free, it
expects what never was and never will be. “Education alone can erode ignorance. The
UNESCO charter contains a very potent statement : Since wars begin in the minds of
‘men. It is in the minds of men that the defences of peace must be constructed”.

J.S. Rajput, Director, NCERT has stated in one of his articles that the entire world
is talking today of fighting against the terrorism of various kinds- social, racial, eco-
nomic, colonial, military etc. “The only right weapons and approaches would be infor-
mation, knowledge and wisdom. All other weapons have outlived their utility. These are
the days of mind power. Right education is the key to peace and prosperity”.

The legal education has two purposes to achieve : (i) it shapes enlightened and
responsible citizens of a democratic nation : (ii) it equips an aspirant to enter a profes-
sion which is one of the highly respected and lucrative in the world.
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STUDYING LAW FOR A CAREER :
To the students of law | would like to emphasise a few issues.

Law as profession in the 21st century and with a march in the field of globalization
has ceased to be a traditional profession. The days are gone when taking instructions
in law could be an evening pastime. There were part-time teachers. Attendance could
be by proxy and learning by heart a few question and answers from guides or solved
papers, for a month or two before taking examination, could suffice for passing. Mostly
practice in law was considered to be hereditary where son having got a degree in law
would inherit his father’s lucrative practice and continue the same for good or bad.
Now, with the introduction of National Law Schools and five-years full time law courses,
law is a specialized field of education. All good law schools and colleges have intro-
duced entrance examinations where students are admitted by competitive test and on
merit. Clinical education having been imbibed into course of study a degree in law
dispenses with need for practical training afterwards. A degree-holder in law is almost
equipped to embark into practice just as his counterparts in medical profession, engi-
neering or chartered accountancy. With the indulgence shown by the Bar Council of
India, armed with statutory power given to it by the Advocates Act, 1961, course of
study in law is so designed as to meet the requirement of those who wish to take
profession seriously by aiming at becoming lawyers and not by chance. Education in
law is no more an option of last resort. It is now a coveted course of professional
education.

A conventional lawyer used to develop more or less personal relationship with the
client. He would be engaged by client to draft a plaint or a written statement and to act
or plead for him only in Court of law, There were trial and appellate lawyers. In any
case, their activities were confined to Court room preceded or followed by consultation
and study in chambers or residential office. Now the role which a lawyer assumes is of
a policy planner, a business advisor, a negotiator between groups having common
interests, an expert in articulation and communication of ideas, a mediator, a lobbyist,
a law reformer. With the widening horizons in the field of litigation and hitherto un-
known fields entered into by lawyers and Courts of law such as sustainable develop-
ment, environment sciences, cyber space law, genetic engineering, professional neg-
ligence, international legal disputes and intellectual property matters, one cannot think
of becoming a successuful lawyer solely by learning the law. He has to learn allied
sciences and sources of knowledge. To defend a doctor in the case of professional
negligence the lawyer ought to know something about medical science. To settle envi-
ronmental disputes knowledge of bio-diversity and biotechnology is a must. To draft
documents and treaties with international remifications the lawyer ought to have a
command over language and learn the art of articulation. All this requires a wide range
of learning, continuing education and choosing the field of practice wherein one would
like to specialize.

| would like to give a few tips to my young friends, the law students.



(i)

(if)

(iii)

(iv)

(v)

(vi)

Work hard : The saying, as old as the legal profession itself, is that there is no
royal road to success in profession. In law, to earn success, one has to live like a
hermit and work like a horse. If you propose to choose law as a career be pre-
pared for incessant hard work for all times to come. Remember nobody has felt
tired or worn out by work. Rather, more you do the more it adds to your capacity
to work.

Be physically fit : Vivekanand said a healthy mind lives in a healthy body. To
copy with ever mounting pressure of work which the success in profession would
tell upon you, prepare for that tomorrow from today only. You must have a sound
physique and healthy body to bear the burden of higher responsibilities and facing
the challenges of the strenuous profession.

Value the time : The most precious thing of the world is time. It is said : time and
tide wait for none. Advancements in the field of science and technology have
converted time into a commodity. You pay your telephone charges by time, You
can purchase hours on Internet. In the big cities the lawyers charge their fees at a
certain amount per hour or even per minute. In legal profession time, talent and
wisdom are marketable commodities. They are displayed in the showcase and
puchased by one who can afford to pay the price. Just as raw-material has to be
preserved and can be available for producing the finished product so in legal
profession time has to be saved for utilization in delivering the finished product.

Knowledge of English language : My mother tongue is Hindi and | advocate
speaking the knowledge and recognition of Hindi. But the fact cannot be denied
that English has become the chief global language. The world-over it has been
accepted as the link language. The only language known to computers, in the
world around, is English. Lucrative job opportunities in foreign countries or the
multi-nationals arriving in India are open to young boys and girls. The Indians are
preferred for their characteristic qualities and capacity to work hard. However,
such opportunities cannot be availed by those who do not have a good command
of spoken and written English. While the students should enrich themselves in
their mother tongue they should not lag behind in learning English and should
rather acquire good command over it which holds so much of promise for them.

Read literature : Reading literature gives width to vision. There is so much to
read in law that one life may not be enough to complete reading the available
literature in law. The books available in law consist of fundamentals of law, juris-
prudential thoughts, legal research and biographies and auto-biographies of emi-
nent judges and lawyers. It is inspiring to read them.

Knowledge of Computers : Computers are indispensable and even on the day
they have assumed such a significance that a student not convegrsant with com-
puters is as bad as an illiterate person. We are heading towards paperless offices
and bookless libraries. You must learn computers.

(vii) Develop a hobby : Every professional must have a hobby to divert and entertain

himself and get rid of monotony. The best hobby for any one engaged in mental
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activity is music. It entertains, revigourates mental faculties and trains your mind
to concentrate. In Delhi. | have seen the busiest of the professionals, specially
senior advocates and judges, with their briefs in their study room, while engrossed
in study they listen to good music.

(viii)Look smart : | have read (In Ascent. TOI, 13-2-2002) “Appearances count and
first impressions can have a lasting effect on your career. According to a survey
by UK based Roneo Systems Furniture, it takes just 30 seconds after meeting to
form key impressions about an individual’'s education level, career competence,
success levels, personality, trustworthiness, social background and sense of hu-
mour “Your dress may not be costly but it should be sober, neat and clean. Your
trousers, coat and shirt which you put on must be well-stiched, well washed and
well-creased. Always bear a smile on your face and try to look as attractive as you

- can. An astute client would assess your worth in the first meeting and decide

upon retaining you as his lawyer feeling impressed initially by your appearance
and the impact of your personality.

(ix) Aim High : Those who wish to enter the law as profession are often afraid of the
crowd which they see in profession. There is no need to be nervous. The top is
always vacant. The crowd is always at the bottom. One who aims high should not
feel diffident by the crowd in profession.

A WORD WITH BROTHER IN PROFESSION

| hold in very high esteem the lawyers who are already in profession specially the
seniors. My late father was a lawyer. | have been a lawyer. At one point of time in my
larger family including cousins there were 7 lawyers at a point of time. That is why |
collect courage to have a free and open dialogue with the legal fraternity.

Historically the legal profession is a great profession and service to the nation.
Lawyers have always led the society. Mahatma Gandhi, Motilal Nehru, Jawaharlal Nehru,
Sardar Patel, Sir Tej Bahadur Sapru, Dadabhai Naurauji, Dr. Ambedkar, Alladi
Krishnaswami lyer, K.M. Munshi and a galaxy of others who fought for freedom and
shaped the Constitution were all lawyers, We own our freedom and the Republic of
India to them. However, denigration and degradation in the professional standards cannot
be denied. The moral values in the society are falling down day by day. Lawyers are
part of the society and they cannot be aloof or away from the trend. | wish to place a
few thoughts for your kind consideration:

(i) Restrore the lost glory of profession : There is an essential difference between
business and profession. Business aims at personal gain though incidentally it
may serve the society. The principal goal of any profession is public service though
incidentally it may earn, gain and living to the profession. Of all the professions
the legal profession has the largest social dimensions. The men of law have a
predominant role to play in constructing and restructuring the society. Nurture the
old traditions and lay down still higher traditions for future.
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(i)

(iii)

(iv)

(v)

Self-discipline : Ever since the enactment of Advocates Act, 1961 the discipli-
nary jurisdiction of the High Court over the legal profession has come to an end.
The Bar Councils are empowered to take disciplinary proceedings and correct the
erring professional for themselves. The experience has not been very happy Most
of the State Bar Councils fail to conclude disciplinary proceedings within the ap-
pointed time and the proceedings are statutorily transferred to over burdened Bar
Council of India which takes its own time. If we do not internally correct ourselves
then outer agencies would intervene to correct us. To ‘correct ourselves’ is con-
sistent with principles of democracy. It will be a sad day if outside agencies would
intervence to correct us for our failure to correct ourselves. Strikes in law Courts
at the drop of a hat. abstaining from work and seeking adjournments on slightest
pretext are contributing to mounting arrears. No lawyer has justification to abstain
from appearance once he has accepted the fees ; otherwise he must return the
fees and brief giving the client a reasonable previous notice. Without devlving
much on this aspect | request you to have some introspection and give a serious
thought to these issues in your silent moments.

Memorise, modernize and march ahead : While we continue to remember and
practice what we have learnt in theory and practice, to keep pace with modernisa-
tion we have to have refresher and capsule courses. Human rights, intellectual
property disputes, cyber crimes, GATT and TRIPS are opening new vistas in the
profession and one must equip himself in the new branches of litigation so as to
march ahead keeping pace with the trend of the times.

Develop second line/next generation : We all owe our duty to the next genera-
tion by training the juniors. Young entrants in the profession demand and deserve
your attention, encouragement and generosity.

Social service and charity : Actively involve yourself in the field of social and
political activities of the society in which you live. Lawyers as a class are influen-
tial and resourceful lot- intellectually and economically. Their participation in so-
cial activities and politics would act as a deterrent to undesirable elements and
keep the stream of the society clean and ever flowing. Also you must set apart a
certain precentage of your earning every month for the purpose of charity.

CONCLUDING REMARKS :

It is said that success in professional career is 50% luck and 50% struggle. How

this combination works?

Mahatma Gandhi, the Father of the Nation, used to say in his morning prayer ‘O

God! Enable me in taking first step in right direction, the rest will follow’. Shri Nani
Palkhivala, the great lawyer and eminent jurist and versatile thinker, has written -

“On the subject of destiny, let me state what | believe as briefly as possible.
First, | believe that the basic pattern of an individual’s or a nation’s life is predeter-

mined.
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Secondly, very few individuals have the gift of clairvoyance to foresee what is-
predetermined. : i s :

Thirdly, guidance is sometimes vouchsafed to receptive human beings by means
for which there is no scientific explantation.

Fourthly, | do believe in the existence of free will but that again is within preor-
dained parameters. To my mind, the simplest analogy to the case we are talking about

is that of a dog on a long leash-the dog has the freedom to move about as far as the
leash permits, but not beyond.

Pandit Jawaharlal Nahru expressed the same idea in more felicitous language.
He was interviewed by Norman Cousins, the doyen of American editors, and a writer of

high repute. After dealing with the political questions, Cousins put the last question
somewhat as follows :

“You have a modern mind as a result of your upbringing in England, while your
roots are in this ancient land. How do you reconcile free will and destiny?”

After pausing and pondering over the question, Pandit Nehru replied as follows :

‘Both have a place in our life. The best analogy one can think of is to compare life
with a game of bridge. The cards dealt to you are out of your control, but the way you

play your hand is your free will. Given a good hand, you can still mess up the game,
and vice versa.”

There have been examples of other men who have been humble enough to admit
that they had reached certain positions in life not because they deserved them but
because they were destined to attain them.”

Gandhi was a lawyer. We cannot all be Gandhi. But we can listen to and follow
what Gandhi said. In whichever walk of life we go, our knowledge and wisdom shall be
our guides. We shall have to fight against the ills and evils in society to make it a better
_place to live in. Gandhi had analysed the sins, their causes and cure, and then beauti-

fully summed up, what has to be guarded against, in a timeless and universal quote.
He said :

“Politics without principle : pleasure without conscience : commerce without eithics
(Morality); knowledge without character, science without humanity; wealth without work,
and worship without sacrifice”.

Remember Gandhi and be on your guard wherever you may be.

Thank you,
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[ €t fpan o wad1 ¥ | 1991 (1) WeN. 42 TR R, a1genrer 3 @el &' Statement
of witness to be read as a whole.
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SAVE “SAVING” FROM “REPEALING”
(S. 6A GENERAL CLAUSES ACT)

P.V. NAMJOSHI

Faced with a problem one District & Sessions Judge firstly telephoned me ‘and
then sent a copy of the order passed in a case and requested that a detailed note
may be prepared and should be published in ‘Joti Journal’ so that the state of
confusion (if any) may not remain in anyone’s mind.

*The problem posed is very simple, In All India Reporter (Act Section) Novem-
ber and December, 2001 from pages 222 to 235 an Act has been published and
along with the Act there are different Schedules by which several Acts not less than
500 in number have been repealed. He cited one example of Motor Vehicles Act (at
page 233).

The reference is in this manner :

Year of the Act - 1994

Act No. - 54

Name of the Act - The Motor Vehicles (Amendment) Act, 1994
Extension of Repeal - The whole

Making this reference he put a question as to whether by the Repealing and
Amending Act, 2001 Act No. 30 of 2001 the effect of the amendments incorporated
by the Motor Vehicles (amendment) Act, 1994 has come to an end? The simple
answer should be ‘No’. The Repealing and Amending Act, 2001 appearing on page
No. 222 (Acts section) of the AIR 2001 Vol. 11 does not extinguish the force of the
Acts which are being repealed by the said Act, i.e. the Repealing and the Amending
Act, 2001. The reason is simple. Section 4 of the Act saves the rights liabilities
already acquired, accrued or incurred, etc., etc. This is a routine procedure of the
Parliament to remove from the Statute books several Amending Acts by which effect
is being given in Parent Acts. This is the simple interpretation. Such Acts are alike
empty cartoons and should not remain in Drawing Room (Statute Book).

Section 6 and 6-A of the General Clauses Act (10th of 1897) (Central Act) and
with mutatis mutandis The M.P. General Clauses Act also provides for such amend-
ments. Section 6 and Section 6-A of the General Clauses Act are reproduced for
ready reference.

S.6. Effect of repeal.- Where this Act, or any Central Act or Regulation made
after the commencement of this Act, repeals any enactment hitherto made or here-
after to be made, then, unless a different intention appears, the repeal shall not-

(a) revive anything not in force or existing at the time at which the repeal takes
effect; or

(b) affect the previous operation of any enactment so repealed or anything duly
done or suffered thereunder; or

(c) affect any right, privilege, obligation or liability acquired or incurred under any
enactment so repealed; or
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(d) affect any penalty, forfeiture or punishment incurred in respect of any offence
committed against any enactment so repealed; or

(e) affect any investigation, legal proceedings or remedy in respect of any such
right, privilege, obligation, liability, penalty, forfeiture or punishment as afore-
said,;
and any such investigation, legal proceeding or remedy may be instituted, or

continued or enforced, and any such penalty, forfeiture or punishment may be im-

posed as if the repealing Act or Regulation had not been passed.

6-A. Repeal of Act making textual amendment in Act or Regulation.- Where any
Central Act or Regulation made after commencement of this Act repeals any enact-
ment by which the text of any Central Act or Regulation was amended by the express
omission, insertion or substitution of any matter, then, unless a different intention
appears, the'repeal shall not affect the continuance of any such amendment made
by the enactment so repealed and in operation at the time of such repeal.

NOTES. The object of Repealing and Amending Acts is not to bring in any change
in law but to remove enactments which have become unnecessary. “Mostly, they
expurgate amending Acts, because having imparted the amendment to the main
Acts, those Acts have served their purpose and have no further reason for their
existence. (Khudabux v. Manager, Caledonian Press, AIR 1954 Cal 484, P. 486; ap-
proved in Jethanand v. State of Delhi, AIR 1960 SC 89, p. 91; India Tobacco Co. Ltd.
v. The Commercial Tax Officer, Bhavanipore, AIR 1975 SC 156, p. 158: (1975) 3 SCC
512). The repeal of an amending Act, therefore, has no repercussion on the parent
Act which together with the amendments remains unaffected. It was, therefore, held
that section 6 (1-A) introduced in the Wireless Telegraphy Act, 1933, by the amend-
ing Act of 1949 was not affected when the amending Act was repealed by the Re-
pealing and amending Act of 1952. (Jethanand v. State of Delhi, supra.)

Section 6-A is in it self a speaking section and in itself describes everything
which may clear the confusion if any croped in the mind of a Judge. For ready refer-
ence the whole ‘Act’ except the Ist and lInd Schedule is reproduced:;

THE REPEALING AND AMENDING ACT, 2001
(ACT NO. 30 OF 2001)
(3rd September, 2001)
An Act to repeal certain enactments and to amend certain other enactments.

BE it enacted by Parliament in the Fifty-second Year of the Republic of India as
follows :-

1. Short title- This Act may be called the Repealing and Amending Act, 2001.

2. Repeal of certain enactments- The enactments specified in the First Schedule
are hereby repealed to the extent mentioned in the fourth column thereof.

3. Amendment of certain enactments.- The enactments specified in the Second
Schedule are hereby amended to the extent and in the manner mentioned in
the fourth column thereof.
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4. Savings- The repeal by this Act of any enactment shall not affect any other
enactment in which the repealed enactment has been applied, incorporated or
referred to; and this Act shall not affect the validity, invalidity, effect or conse-
quences of anything already done or suffered, or any right, title, obligation or
liability already acquired, accrued or incurred, or any remedy or proceeding in
respect thereof, or any release or discharge of or from any debt, penalty, obli-
gation, liability, claim or demand, or any indemnity already granted, or the
proof of any past act or thing;

nor shall this Act affect any principle or rule of law, or established jurisdiction,
form or course of pleading, practice or procedure, or existing usage, custom,
privilege, restriction, exemption, office or appointment, notwithstanding that
the same respectively may have been in any manner affirmed or recognised or
derived by, in or from any enactment hereby repealed;

nor shall the repeal by this Act of any enactment revive or restore any jurisdic-
tion, office, custom, liability, right, title, privilege, restriction, exemption, us-
age, practice, procedure or other matter or thing not existing or in force.

Now let us have comments on the proposition. With courtesy, in the beginning,
I will reproduce some extracts from Legislation and Interpretation’ by Jagdish
Swaroop, 1989 Edition at page 643 Iltem No. 21.10

4. EFFECT OF REPEAL OF ACTS INCORPORATED IN ANOTHER ACT

It is a rule of law that the repeal of a former Act does not of itself repeal
provisions which have been incorporated into a subsequent Act. Clarke v. Bradlaugh
(1881) 8.G.B.D. 63; 51 LJ. G.B.I., Jethanand v. State of Delhi 1960 Sc.c.89, Ramswarup
vs. Munshi 1963 SC. 553. This doctrine finds expression in a common form which
regularly appears in the amending and repealing Acts which are passed from time
to time and which provide that “the repeal by this Act of any enactment shall not
affect any Act in which such enactment has been applied, incorporated or referred
to.” This principle is embodied in section 6A, General Clauses Act which provides
that “where any Central Act or regulation made after. 11th March 1897 repeals any
enactment by which the text of any Central Act or Regulation was amended by the
express omission, insertion or substitution of any matter, then unless a different
intention appears, the repeal shall not affect the continuance of any such amend-
ment made by the enactment so repealed and in operation at the time of such
repeal” An independant existence of the two Acts is recognised. Despite the death
of the parent Act, its offspring survives in the incorporating Act.

Secretary of State Vs. H.C.I. Society, 1931 P.C. 149 (152); Mohd. Safi Vs. State of
W.B., 1951 C. 97 may be perused.

Hope this itself will make it clear that the Acts repealed by this ‘Act’ shall not
affect any Act to which such enactment has application, incorporated or referred to.
Jagdish Swaroop has also made reference to Section 6-A of General Clauses Act.

Again | will drawn attention to the book “Cases and Material on Legislation”
2nd Edition by Frank E Horck Jr. Callhan & Co. Chicago at page 700 entitling “sav-
ing Clause”. It also reproduces the same principle.
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Again at page 572 the expressions “Exceptions, Provisos ‘and Saving Clause”
have been explained. Saving Clause preserves from destruction certain rights, rem-
edies or privileges find their way into almost every statute. In Craie’s ‘On Statute
Law’, 7th Edition, 1980 First Indian Reprint 1999 published by Universal Law Pub-
lishing Company (P) Ltd, there are citations of (1881) Q.B.D. Page No. 63, 69 and of
Morisse Vs. Royal British Bank (1856) C.B. (N.S.) 6-7 86 Williams J: R.V. Minister of
Health Ex.P. Villiers (1936) 2 K.B. 29 which reveals that there is a rule of construction
that where a statute is incorporated by reference into a 2nd Statute the repeal of
the first statute by third statute does not affect the second by the incorporated
provisions. They become part of the second statute. The writer has again referred to
Willingdale Vs. Norris (1909) 1 K.B. 57. 86. In the same book reference is also made
regarding effect of such savings and repeal at pages 417 and 418 also. “The princi-
ples of Statutory Interpretation” by Hon’ble Justice G.P. Singh, 1999 Edition at page
780, there is a note on Section 6-A of the General Clauses Act which is reproduced
here for ready reference with the citations referred to there under.

In the said book at page 168 a distinction has been shown between proviso,
explanation and saving clause in which Arnold Vs. Mayor and Corporation of Graves-
end, 2 KNJ 574 has been referred to. Other citations referred to are Bhojraj Khubarji
vs. Subhash Chandra, AIR 1961 SC 1596 (1600) and Agricultural and Processed
Food Products vs. Union of India, 1996 SC 1947 (1952). It is further reguested to go
through Chapter No. 7 Item No. 6 relating to “consequences of Repeal” in the same
book.

Again please refer to Jagdish Swaroop on ‘Legislation and Interpretation’ Chap-
ter No. 10 Item No. 6 on page 369 where in he has given a detailed commentary on
Saving Clause. The Extract is reproduced for ready reference:

10.6. SAVING CLAUSES

Repealing clauses are used to terminate a statute in whole or in part. On the
“other hand, a saving clause is used to establish an exemption from the general
language of a statute, that is, to restrict a repealing Act. Saving clauses are intro-
duced into Acts, which repeal others, to safeguard rights, which but for the saving,
would be lost. When one says that a particular Act, “saves right”, it does not mean
that any rights are given to him. The saving does not give any further rights than
those the party already had. “Saving” in its terms means, that it saves all the rights
one had; not giving him any new rights. New rights can not be derived from a saving
clause which must have the limited effect of protecting existing rights as against
the provision in the main enactment.

Saving clauses are generally put in where one Act is repealed and reenacted by
another, the scope and purpose of both remaining the same. Their effect is that the
portion of the Act remains in force as if the second Act has not been passed.

When a shaving clause provides that something which is done or issued under
a repealed provision must be treated as having been treated or issued under the
newly enacted provision an earlier order can be saved only if such a direction or
order can be effectively and validly make under the new provisions of law cases.
Cases refered :-
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1. Crawford; Statutory Construction, p. 143 S. 93; Lucknow Municipal Board v.
Ram Autar, 1960 A. 119.

2. Shah Bhojraj Oil Mills v. Subhash Chandra, (1962) 2 S.C.R. 159 (166): 1961 S.C.
1596 (1600.)

3. Arnold v. Gravesend Corporation, (1856) 2 K. & J. 574 : 25 L.J. Ch. 530 (537) :
Gulab Chand v. Kudilal, 1951 M.B. 1 (7).

4. Milkha Singh v. Mt. Shankari, 1947 L.1 (11).

5. Halsbury’s Laws of England Hailsham Edn. Vol. 5,S. 608; State of Madhya
Pradesh v. A.K. Jain, 1958 M.P. 162 (164) ; Bhagat Ram v. Smt. Lilawati, 1972
H-P. 125 (31).

6. Alphone v. Distt. Supply Officer, 1986 Mad. 20 (23).

Horcks in his commentary on ‘Cases and Materials on Legislation’ at page 572
says that saving clause is used to preserve from destruction certain rights, rem-
edies or previleges already existed. In Osborn Law Dictionary. 1993 Edition, there is
a reference of Statute Law Revision Act and the Dictionary defines the word repeal
also which is as under :

REPEAL : ABROGATION OF STATUTE : This occurs when a statute is no longer
to have effect, either because a later statute expressly so declares or as a necessary
result of a later statute which is inconsistent. If the later statute is repealed, the
earlier statute is not revived. Interpretation Act, 1978 Ss. 15-17.

STATUTE LAW REVISION: S.L.R. Acts were passed every few years in the pe-
riod from 1861 to remove Acts, or parts of Acts, which had become absolete.

Osborn Law Dictionary, 1993 Edn.

Bare perusal of Sections 2 and 4 of the Repealing and Amending Act, 2001 will
speak about saving and make it very clear about the purpose and effect of enacting
such Act and incorporating few Amending Acts.

Reference can also be made to Maxwell on “Interpretation of Statutes”, 12th
Edition at pages 16,17 to 20 regarding repeal and Saving Clause.

Few Tit-bits from AIR Manual Civil and Criminal, 5th Edition, (1989) 26th part at
page 82 regarding Section 6-A, General Clauses Act, 1897 are reproduced to know
about the principle stated :-

Repealing and Amending Acts are enacted by the Legislature from time to time
in order to repeal enactments which have ceased to be in force or have become
absolete or the retention whereof as separate Acts is unnecessary. The principal
object of such Acts is to “exercise dead matter, prune off superfluities and reject
clearly inconsistent enactments.” AIR 1975 SC 155 (158).

Repealing and Amending Act may thus be regarded as a “legislative scaven-
ger”. AIR 1957 Punj 141 (142). (Overruled on another point in AIR 1960 SC 90).

When a subsequent Act amends an earlier one in such a way as to incorporate
itself, or a part of itself, into the earlier, then the earlier Act must thereafter be read
and construed (except where that would lead to a repugnancy, inconsistency or
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absurdity) as if the altered words had been written into the earlier Act with pen and
ink and the old words scored out so that thereafter there is no need to refer to the
amending Act at all. AIR 1952 SC 324 (326)

In the class of cases contemplated by S. 6A, the function of the incorporating
legislation is taken almost wholly as the function of effecting the incorporation and
when that function is accomplished, the legislation dies as it were, a natural death
which is formally effected by its repeal. AIR 1962 SC 316 (334)

Textual amendments become a part of the amended Act, and the repeal of the
amending Act does not effect the textual amendments which are so incorporated in
the principal Act. AIR 1959 MP 195 (200): 1959 MPLJ 679 (DB).

The repeal of a statute does not repeal such portions of the statute as have
been already incorporated into another statute. The Act directing incorporation may
be repealed, but the incorporated section or sections still operate in the former Act.
AIR 1951 Cal 97 (99).

A short commentary and comments on the subject is sufficient as it is not
practicable to write a detailed note in view of the fact that the ‘Joti Journal’ has a
very limited scope to publish Articles in detail.
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FHIGE : HR] e U < &1 A8l 2| § I 919 gAafoy &8 @1 g 5 v O A
ol 4I€) 1 I3 3red] Sl < IEA1 AR | IS A W U A 8 | W UTH IS B
deA1 U8 b Sl B g3 U1 AdTHIA H HIAT AT 9§ T8 B U1 | I8 U dgA1 & Ol
el ®Y W39 d1d B Ygcd Bl & b S BM &H 71 PR U d AR ITRITBRT B
duT g Y e WWd gH WA B | 7)1 U8 G 8 | R—Ra—fAfga wa | uRa
U8 W9 B | T8 A1G, AGHel a9 8N W4 dR—R @ Ud 9rdi bl Gar—wTE e | iR
o TR RSGT | I SHY Uer &Rt | =it &1 iR 93T i R g Y
3men & fAvard 81 &9 A1 U1 & NIRA ® ord: el = a1 favard i B @9 99
qrcis BITI— 919 BT | 89 6B N, B 4l B b GORIHS wU A & | § gaf aks
IrIR® 8 g dfdd aRs (G9) ~rmefier € ora: a1 a1 &8 9l 8 & |

A father is a man who expects his children to be as good as he meant to be.

No one has a corner of Success. It is his who pays the price.

Success- Sacrifices go along.
L)
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HUMBLE VIEW

EFFECT OF AMENDMENT MADE BY THE CENTRAL GOVERNMENT
IN SECTION 125 OF THE CR.P.C ON AMENDMENT MADE BY M.P.
STATE GOVERNMENT

P.V. NAMJOSHI

The M.P. State Government amended Section 125 Cr.P.C. to a certain extent by
the Act No. 10 of 1998 by the Code of Criminal Procedure (M.P. Amendment) Act,
1977. The assent of President was received on 20th May, 1998 and was published
in the Gazette of M.P. Government (Extraordinary), dated 30th May, 1998 and it
came into existence in M.P. It is an amendment in the Central Act of 1973 and it was
decided to amend section 125 of the Code in its application to the State of Madhya
Pradesh, suitably, Thereafter, the Central Government amended the provisions of
Sections 125 too 128 by the Code of Criminal Procedure Amendment (Act No. 50)
of 2001 and the assent of the President was received on 24th September, 2001 and
the Act was published in the Gazette of India (Extraordiinary) Pt. Il Section 1 on
24th September, 2001.

The question posed is whether the State Amendment is to be made applicable
or the amendment made by the Central Government is to be applied in M.P.? The
answer is very simple. It is the Central Amendment which is to be taken into ac-
count and the State amendment is to be ignored. M.P. Amendment has fixed the
amount of maintenance to the tune of Rs. 3,000/- where as by Amendment in Cr.P.C.
by the Central Government, the amount of maintenance is not restricted, in fact it is
unlimited. Further other more beneficial amendments are also incorportated by the
cerntral amendment Act. | have already written an Article regarding the anamoly of
the state amendment entitled as “enhanacement of maintenance from Rs. 3,000/- to
Rs. 500/- only”, in Joti Journal August 2001 issue at page 245. The relevant provi-
sions of Constitution of India regarding Art."245 and 254 are reproduced for ready
reference which speak for themselves :

ART. 245 : EXTENT OF LAWS MADE BY PARLIAMENT AND BY THE LEGISLA-
TURES OF STATES :-

(1) Subject to the provisions of this Constitution, Parliament may make laws for
the whole or any part of the territory of India, and the Legislature of a State
may make laws for the whole or any part of the State.

(2) No law made by Parliament shall be deemed to be invalid on the ground that it
would have extra-territorial operation.

ART. 254. INCONSISTENCY BETWEEN LAWS MADE BY PARLIAMENT AND LAWS
MADE BY THE LEGISLATURES OF STATES :-

(1) If any provision of a law made by the legislature of a State is repugnant to any
provision of a law made by Parliament which Parliament is competent to enact,
or to any provision of any existing law with respect to one of the matters enu-
merated in the Concurrent List, then, subject of the provisions of clause (2),
the law made by Parliament, whether passed before or after the law made by
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the Legislature of such State, or, as the case may be, the existing law, shall prevail

and the law made by the legislature of the State shall, to the extent of the repug-
nancy be void.

(2) Where a law made by the Legislature of a State with respect to one of the
matters enumerated in the Concurrent List contains any provision repugnant
to the provisions of an earlier law made by Parliament or an existing law with
respect to that matter, then, the law so made by the Legislature of such State
shall, if it has been reserved for the consideration of the President and has
received his assent, prevail in that State :

Provided that nothing in this clause shall prevent Parliament from enacting at any
time any law with respect to the same matter including a law adding to, amending, verying
or repealing the law so made by the Legislature of the State”

Under Sch. 7 of the Constitution of India, there are 3 Lists. Union List, State List and
Concurrent List. When we look to Entry No. 2 of List No. 3, Concurrent List, it includes the
Criminal Procedure including all matters in the code of criminal procedure at the com-
mencement of the Constitution. There is also Entry No. 4 of the second List (the State List)
also. Presently, we are concerned with List 3 only.

SCOPE OF THE THESE ENTRIES :

The various entries in the 3rd List are not ‘powers’ of Legislation, but ‘fields’ of legis-
lation as stated in Calcutta Gas Co. Vs. State of W.B., AIR 1962 SC 1044 (1049) and
Harakchand Vs. Union of India, (1970) 1 S.C.R. 479 and Union of India Vs. Dhillon,
(1971) 2 SCC 779. The power to legislate is given by Art. 246, and other Articles of the
Constitution.

The Central Government by its amendment removed the slab of Rs. 500/- and there
is no outer limit for granting maintenance under Section 125 or enhancing maintenance
under Section 127 Cr.P.C. Previously, by M.P. Amendment, it was raised to Rs. 3000/-.

REASON TO ADOPT CENTRAL AMENDMENTS :

Art. 254 Clause (1) lays down the general rule. Clause (2) is an exception to clause
(1) and proviso qualifies that exception as laid in Deep Chand Vs. State of U.P., AIR 1959
SC 648 which has reference to Art. 13 (1) and (2) of the Constitution of India also. Premnath
Vs. State of J & K, AIR 1959 SC 749, Barti Vs. Henry, AIR 1983 SC 150, Hoechst Vs.
State of Bihar, AIR 1983 SC 1020, Ukha Vs. State of Maharashtra, AIR 1963 SC 1531
and Zaverbahi Vs. State of Bombay, AIR 1954 SC 752 say that the question of repug-
nancy arises only in connection with the subjects enumerated in the Concurrent List (List
Il of the 7th Sch) as regards this list both the Union and the State Legislature have con-
current powers, so that the question of conflict between laws made by both legislatures
relating to the same subject necessarily arises. Clause (1) says that if a State law relating
to a Concurrent subject is repugnant to a Union law relating to that subject, then, whether
the Union law is prior or later in time, the Union law will prevail and the State law shall, to
the extent of such repugnancy, be viod.

REPUGNANCY :
The meaning of the word ‘repugnancy’. A state law may be ‘repugnant’ in any of the
following ways:
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(i)  When there is direct conflict between the two provisions. This may happen.
ta) Where one cannot be obeyed without disobeying the other.

(b) Two enactments may also be inconsistent although obedience to each of them
may be possible without disobeying the other.

So far as question of repugnancy is concerned the State Amendment provides an
amount of Rs. 3,000/- for maintenance only where as in the Central Amendment there is
no outer limit for granting maintenance. The purpose of the state amendment was to raise
‘he amount of maintainance from Rs. 500/- to Rs. 3000/-. But by the Central amendment
the amount of maintainance has been enlarged without any outer limit and other benifits
are also enlarged and extended for the class of persons.

The simple meaning of repugnancy is when it is said that one Law is repugnant to
another law when two laws are inconsistent with each other. There is no repugnancy un-
less the two Acts are wholly incompatible with each other or the two together would lead to
absurd results with this proposition we can say that the State amendment is repugnant of
the central amendment.

REPEAL

There may be expressed or implied repeal. In Rasal Singh Vs. State of M.P., 1978
JLJ 216 (FB), it was said that a provision in an Act of said list hearing this case, the
subject matter was Krishi Upaj Mandi, 1972 M.P. Act amended by M.P. Ordinance No. 9 of
1977 is not invalid by virtue of Art. 254 of the Constitution unless and until it is shown that
it is inconsistent with the provisions of the Parliament. In this case reference was made to
M.P. State Road Transport Corporation Vs. Ramesh Chandra 1977 JLJ 292 (FB.)

REPEAL OF THE ACT :

There is eXpress repeal and implied repeal also. Since .the Central Act does not
mention about the repeal of the M.P. Amendment, there is no repeal as express repeal but
there is an implied repeal. The principle on which the rule of implied repeal rests is in AIR
1954 SC 752 and AIR 1953 Nag58. We can also make a reference to Bisahulal Vs. State
of M.P. 1969 MPLJ 649 which relates to Opium Act (Central Act) and M.P. Opium Rules. It
was Said that in reference to repugnancy between Union Law and State Law in the matter
of Concurrent List repeal is not to be implied where different fields are occupied that of a
cogent and allied character.

CONCLUSION

Presently the matter refers to List 3, Concurrent List. Therefore, the Amendment
incorporated by Central Act shall prevail over the State amendment because rights of
beneficiaries are limited under State amendment as against amendment by the Central
Government which gives different enlarged rights to the beneficiaries.

In the present case the benefits extended by the Union Law have wider effect and in
favour of beneficiaries than that of the State Law. Therefore, it can be said that the Amend-
ment incorporated by M.P. Amendment Act is impliedly repealed.

This is my simple view on the subject and | have tried to express my views briefly as
| could do so in the present circumstances of the scope of the magazine to bear the length
of the article.

®
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g1 12 "gter sfafaam
(3. 9 9w 9 g 13 & W )

gwﬂﬁqﬁwgqﬁ\—mﬁ

UKAEA1 : Al U1 39 A9 R SN R8T @ HiegH 9 A% @ w9 H ORI o)

cifb fawa &1 3mare U o % warrg waRE (Rwga o) & 9ead § <ad & w9 §
QR 91 |

EANY U FROT (AHHT IuuRON-faaR) g B | & ff 9y wife 990 wifd
& fRidd @ A wfda & g1 O uron A& B Fh B, Tad & Gadl @ a1 e f er
R JAfaredr a6 8 Fahell g | BIg BRP T8 USdl | difbd 54 89 UagiRd eRIdd W
IRl YR GARI GRSl T8 & A1 U1 dred & dl 9 IRV &1 ey, Iureadn
(Proprity) @1 3fed SEIHR (Justity) I M U= | 3R &9 &9 VAT HEl &R U1 & a
A el Ffdd w1 B8 8T 8 39 IR THRAT W UH BB I gROT B ufa Rid=
BT AATID & | Ul AE] BIal 8 d S9 gH goufidl eI (obstinate dogged-
arbitariness) ®& |

fdrgyae: 21 9. 9T an 9 13 &y | & vy wR forg I@l & AedH q,
faf=1 srgaRi ux ufdieror @7 d N I8 garn @ & I yruEi & fdd URgd B drel
e Al & oIy 99 ey & g\t ufaferfd, (e g1 en 9 . 8 @y, & ideid
grar @RS fdar 8 41 3. 9 A, 13 & It a1 U uefia wu 3 e fvan & & umnforg
gfdferfd i BR Ul g9 Bigel WR o1 gq 3Udl U Uelia iy 1 JuRd R 2q)
UTC HRd el B Bl LDl A8l 8 | oifhd a1 B AR Ig URN g, fdward
(hold to/hold out) @1 THT & ATALIH B | HHI—FHH! MW Afdd &1 I8 gRon 8l 8 b
Gl A 90 U AgER (?) afdd &1 WHEEl Bied Bial 8 | 9 99 39 Afdd @ gRv
& favy § fewe) 78 R JHd Afda eHar & a1 AT g vy HR Fhd ¢ |

a1 el ST URIETY] B of Fadl A d AR A g U WX gRon fAward g |

&4 Ul SN B | aTdH YeH—Ured & ara g9R fad § uRad= &1 emun @ik oie
UghY URdd+ T al AR IATH GRG0 &) fhar &1 arer 1 ure &R |
gIRT 12 Td 9T 29 (2) #ater faf=Ham

sl o= 12 B THRAT § FHSHR US| Ued & gd anded el R, Rey,
el YA B AR, ATTS B U HYAT VA IR AV & S© ¥ & A1 Yol | fiaH
UdheH ¥Whieh Nl W & | W 8F el fl 8 d1fd &9 @Y & fdaR gaRl )R
9D Yd S99 faar W 9991 o1 Ifd 81 6|
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gRT 12 7T AfAfE & wau™ ded & 9] U did 3fdd We wy d JRdwh
Ued R 3ifea gt fh Sad wrau™ daer (1) 3 (2) srdied =+ =g AFAfd 3de ud
(3) ot & gARQET (4) 7ATS B AU B =G, D (Y U &1 dret HHI, AT 31dg
7 @ foIg #73 I9 e B FHIFG FfAAY G HR IR A1 A19eAS § D faeg
SIRIGI BIIATE BT MALTH 2 |

gRT 29 (2) B ) TS A IWAT IILIS ¢ | I/Y Fd 8 b &RT 12 & Wiae=
39 qHu M o] 8 39 B8 ondiet A7 anaed uF R e fafd @ AR U 81l
gl fraa favg o] N a1 12 & 31wy 81 el avia Sw fbar & |

39 ey § =1 geidl &1 OWR F sadied [AaRr d9uF 4 98rke 8 o |
(1) T.3ME.3R. 1950 YR (T 2) TS 201 Sl gbHA BN Yere ¥ Hdfd 2 |
(2) T.oME.IR. 1956 WA-WRA U 54 (56-56) il HHL ¥ vl fHfAad A
Hafdd 2 |
(3) TU.3ME.3MR. 1963 H.4. S 306 (309) I i+ ufaf ¥ faur | wdfdd 21

(4) u.amg.3R. 1969 [.®1. 953 (955) il & HHHRG Hdiferer it SR faem o
amenRd 2 |

Sad gReidl gRT ORI 12 Ud 91 29 (2) #afel A as &1 wReR |ey g9idl T

g |

Ut e i Bt § U a9y 4@l AT ‘our trouble is not ignorance, but inaction
Jrifa FERT AT B A8l AEgar & 8 | SN § d8HR IuTd Bl fUad wR fbar o
AT B | ITal Iq~ T8l g S Fahal 2 | 99 ¥ sy 8l & & 89 U 3@ W
T ol TR FAd & | U X R Fofdl & | IR—aR F&l X€ o7 & o | I A& A {USH
1 e (RUT) ¥red 7G 31Tl 8 | 9@ R Agdia a@Hl | ARl 39 R | Ifdb &H
YMHG HoU-IRl & AR F BT A & Ic: AN AR W 9 &) g9 SR 8 | 30
9 4. 9 vd a1 9 . 13 & amas uHl &l fAfdy Ar=ufcdsd UaRvl & WY H Goiipd T8l fbal
ST B 1A & I S g g1 A 9rd A R 5 sl 9 ' U akd v §, ol
I8 BT Tl & | Iad H VA IS UF o YHRY & A1 8 AfEferd sld) I Y
H FAAE & ®Y H Fold &A1 A1RY | Afha &4 34 THev &l fAfdy aafas yamor &
®Y H Uollhd &R 8 | 9 VAT SR § a1 |Qrad ¢ & o7 9 Fm— 9/13 @ srdardl &g
39 UF & A1 A e uvga B | 59 fAY BIS S AUR TE 8 | URT 12
Tgter T & 7afeTd ISR a1 1 8 | S19 ST AUR T8 8 1 FRTerd] bl UeTdRi
J VA e qul FHRETT FATG & | $HHI Toid RV $9 UHR 8RN | 1 9 . 9/13
3 oMIET T3 Td W B qd SR IR SR e d)e & emded o & |
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Ao fAerd ferd 80 foF W SureT Wy o T @1 98 WHY URT 12 #afer afRfE @
Jaifd a8 8T | fuell ueeR 39 ee W Ul BR A =re g
YR R I A9 ol b 3mdea 93 wxgd 81 A <8 48 g8 8 1 I @ ug b e
& e & HRU Yl BT w9 A 8 B o g1y W Aed e @ ke e
@1 Ira1 BT B | T8 "oyl FE1 & 6 Y U gahRoT gYd W Uofipd BRd 8 Al
€1, Hecqol ¥ P gAifdra ufdferfd @ sifardar 98 8 | saa drave M g9 gearfea
& BRI foRad § A e <d € & gl gfafaf wga @ oa ) geeR wRgd o
R ST A Al PIS UeThR XA A bR B ST BR IS AN AT T B T2
@ M e Al A g R R @RS @ Sl @ 5 Ty & ey b ureld
el fbar & o d¥aa: UAT W A A Urifad g 9 9eiRe | g 38 & b sER
=1 B Ud IRd g AH FAER B [Ad Jodihd SR 8 GO DI IJTER od
£ 9 RT HoATh+ ITSFT & MR I BT | VAT a9k &9 @i 2 |

219 Y8 Y THOL. & YRV AR gurd 9 A1e fHy U 81 @) o Uk & A &
el by S A1fey qon |Wefdd ol § 39 91 &1 gard N 41 a1y |
TEHIVN P ARNDI0T
WSS &1 URGABHROT BT BT & D! b W SFBRI Bl IAHG |

qy. Rifed oId ved dvs ASH & §Y A9 @ aeR ufdbar e & €9
graeTd afe U of dl 91 3R Al Wee 81 | Rifed S tae &) U1 6 &) w1l
# H Suit or original Proceeding (@1 U4 Hd HRIATE]) g W Wl &9 dfad &R o |

wed [US IS &1 199 37 FEal § & S0 e & QA 1Udl W &
dioRiF e g1 foRad wu 9 wifdigd sHar)/ forfte ifg e & ame ud
fu S d&a 81 g9 fam @) ool %, 2 dEdh R & am 41, 1 (1) & areia s
Tg 37 21, . 10 & yada M9ed 03 W IWIF FAR UKJd fBU o1 Fdhd 2 |

g4 | A b 8 fo=giq falad # v araw Ay € | ufieror werall 4, Uod B v
Y, 39 910 W AP A 3P 91 bR AR Sff I8 © | FB gRacd 1 8 Al g T8
HIcH | &1 AT fb aR1 26 Wufed oM. 4 M 1—2, 3m 41 A1 (1) w@am 21 A 10 =
Ud H W e Akl § 39 916 B Gl & b e gR1 AiHed AfRer & e
gTd g1 wriarzal/de GRerd & Jadl B |

g faare 1M AaRIed UdHevl a1 doid BAW $1 A1 gR1 20 AMfdgeA fRfraH
¥ BRIATE B T4 & HY H AF o § I J Wied AR & J' aRerd 8 ddd
2l
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o 37 &) feugo . 2 & 3. 41 B 9T ARY 14 forar M1 8 T8 S B ol
AMRY, T BUT & | ANTGR EFHIE & Jaiid Rfdd P wed [Us Aed J 98! w9 4
BT B |

39 YR I8 {9 & 9 & dF A gbvl fhas ame aRked 8 g8 e
qardl T B | T B 8¢ W A AT SriarEl @ wu A W g UdHRel uiitigd
PR & A GARUT BT P 3en HRd 8 ar v falad | ey IER Al Y |

HHA : eIRe RIad UR &d< 8q I8 a1d 1S & | 9edd 8I41, 3EeHd 8l
WE B AUl 7l & Afpd e fad9e & @il | uH ER @ e gfe 3 sifr
qUiey § g FHAT 811 | 89 Pe/dR A1 HIIal drell Ygfed A g9 BT |

9EaY & O @
qral 3nfe @1 e [ w® uga fdan s
; geuIaH faw) amere
A 4 M. 1-2, gRT 26 WYUE, M. 41 4.1 (1) wa am 21, 1. 10 WHH. FUSd

AR TSI MY Ud 99 37 & R a1 (o SRIard 9fd), diel ferar yad=
gq 3Mded oF GiorilF AfFeR) & AHA Al UIitgd PER & FEA URgd fHy o
HHd |

URI 5 Hgial AfAfgE & rwaiid Adtel Jerar arde g3 AuiRa o 7 wgd 81
4o g8 2 a1 20 7% AR @ folg e o URd fhar o waar 21 98 afk sfa
SR W g8 8 A AT U S AIE B qHA1 & | b URT 5 B Yrau &7di & forg
AN T8l 81 & Td 3. 21 WA, P A UK [BY S aTet Mded usll wR ) Ar 78
&id 2 |

gTaT Yga bR AT 3. 21 Fgm 1—2 Jjerar o7 21 1. 85 U9, A fF 3 yaR
& amded U3 e foy Hafarere o 21 @ud. @ et FuiRa § vy RO
IR 9 § YA 78l 81 UId & 99 1 fban Sy a8 ueH ufieer 93 H ys oA
el & 9 39 Ik QY O 38 21 3¢ B |9g gd 2002 (1) ‘SO’ g 2 (wead)
@ A | T8 W) g o1 fF el R v @ gr wna iR fear v & 9 =rarerm
B! WHY ger 5q Reey 981 R & 981 <Irare w97 T8 9e1 daar | 3 oW Bl 0
3aER AT @ b a9 vd gady |l fafdy e vz & sfaug sreil | wafer ara &
3ifer fem =amarera § uqgd 811 A 4 €l 8 U @ $RY GHHR B Gordi e &
faTd UM o SR BRAT B © | 3 Al U/ Y AUSD iU MY A A e )
I I o Y | VW IE-3MAeH IF e WIH W URgd 8 1) 99 W ferdE
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BN A gg fewoi—fora afey f6 3R e WM R 3 vgaR/adiel A T8 g1/
HMATA W S ARG BT IS 99 IR fbar Ry arTel Bl e R =rarerd & ame
WA fhar Sa | mum eew Ul (e fie) N e W W <@ =@ty | S
STd/3M9eH U5 & HaY § MefRdT o W) form <1 a1fRv | vd uste R /ifdaad & gwier
BRI ARV | I B Hd | J1d/3A1dGH U7 f1ar U WR 39 oH A SR Hd 8
a1 39 R A ford | W A A W Sfud wgdieRer A shtgaRaear gof @1 § aifes=
o W HA A Y | BB GG 39 TOR § |

1. U.IE.3R. 1925 #=9 201
2. T.IE.3MR. 1937 919 25
3. 1938 UA.UA.OI. 44

U 3 geeid 3. 4 . 1-2 @nE R fIwga Ruh goa gws d Sude &
ST |

9EaR § 9 A
ot 96 (Iraravasd (@A) PRIYR)

gouTe faw) Ao
AIFHA : I8 del T b i< are @ vy 9 Rufy we $ 99 | ancda § 39
a9y 4 Rufd W o3 & g4 gAR AERIedl B W A1 Nfreyel g g
QORI SMOPR! & T &1 3ot~ aTol 3H IR AFRNID 9 9 $€ gidl & I8 aId
axgRAf g & 9 39 91 BT AYAIE PIg 81 I§ IR AH ) WRI 9 8 | &)
HTgT TE Bl & b &4 & AR S Ul 78] IR U1 @ B GRI BT Bl § B | A 91
Ig fb sisie @ g7 & N [P ARGl &0 2| THR B BIE B BM IS ol 8
Hifdh IFD PIC B gl B JOYMA F1d T8 Bl & | ) 919 I8 & soi< arel
BIEA AR U AT B DR ARBR) B Ry T aren e s gl § @
UEGRI & UIR (G91d) & HRU A8 O 1T & I8 f BRI |9 BT 21 3 9 R
awwmweﬁwzﬁwﬁm%@mmwméﬁ|ﬁﬁmwﬁmzﬁm
R R 8 @1 F BRI HRAT 89 fAdbeq A8 B |

wgfed : H—af DIs I 39 vy 4 W T8 811 6 /fE U § ®m
AW <1 8 | $AMAN g AT B PI ST Al B B QY UIRA FRal & Vd g2 A
UehRYl faR & o ol @ 9 gan Qs W@ ged! R gl ol € | 98 vgfcd Hedl wu
G W Ol 21 Ua 39 A [PUR (SgfAsd) B uga R | fRuR wmaew @
AT Suee el A | w1 fhar Wd g8 yee SuRed g3 | S e e 6 g™
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RPeIY B @et d gora GRIAT T Td & RGd 81 | GXR f2A A HET sy W Al
Q| T YA € RYARYe el el 81 | U 3 YNV H goofl 37 fdh e aifafafirs
IFERY & ATAGR BT gfefd STUe B Jqd dN dl 3 |1 ™ fQF ggard sfaerer iR
et M7 | H—FH Jg N B B & AiRed wU A & 8H ded UF, B e TRBI
2 b oare § W

g 99 ygfed dvdd: 39 SR g & g4 ofiad 91d Sl 89 dardbiel & YH 99 H Sid
g1 ARy € Ared & urchl ® wifeh Swa Ul s @1 3mwra Bia 8 | R UH a9 W
e Yidd A8l Sl d18d Il 98] o Ui a1 3= B @ A8 Sl Aned | g
T | DI TGN A ol B | fd fHemar uge I8 Bl & b 39 @Ra sl B
‘Tooll’ AR] Od 9 aXgdl ARA BT A% GI N Bl 2 |

3 & AFNIG WU A 39 Wafcd 9§ gad g1 &1 Aaia sragdadn g |

R (Rifaw) ot : Rifde &1 &1 i< 9@ @ ~gAaq 8ial 8 | 4l $9R
R fAveTE srar fAvig gd Sfid a1 ARTART (31.39-38 .U.3.) &1 SR A%y Al
2| afE g8 o & A 99 B @) agd A ) ARy Y o & e @ b AR B
A g =g aRad 2 |

7y, fafda o2 sfafm & ure IR vd ure ura wenaie v vd el graerH
& fAvy § 8 3% Us dR Ug ol Sfed 81, AURYd e g | e =araredier ®1
HHEfANTSA B PR 9 B 8 9 98 BRI ARG g™ A 8 | 1A e &) o
Ioa AATAd B W Aol S § R®ifd ST Tad b1 wRndee FhF0r i a8 | 3rd:
BT AU UF® B AR B BRAT Bl 8 | A 91d Fel & (b Bl A9 u3d dar
- HH gl e el 7 WA AUl R ¥ W #R oA g1iey 6 B9 ger b1 drd
@Rd JATIIS ISR &1 801 | [Fen gradier 4 w@d 39 fdvg § W &A1 A1ty |

PeArgamTe 4 f @Rd UPfd & S0 SrRIaEa wRd 8idl 8@ 399 4l gk @) 4l
ST @) ugfd A & aRT | AR FIE st B @ @ IUP UPHf B @ gU Sfd
3feel UIRd 8l Wahdl & | TRYMcrd! @ gReera 1981 fa. 91 (WrF1-2) #. 187 &1 Y.
U qR %Y UG o | Iad ged f[detdqel A1 &1 & 9 uR1 21 TAA. fifde &1¢ vae w
e & | 39 1A By IR ¥l H fAN= SrawRl U UHTRId gl & 9 ufefor pefradi
F o qarar ST e 8
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BETTER KNOW IT

16.

17,

AMENDMENT OF PLEADINGS THE IMPORTANCE- MODE

AND FAILURE TO AMEND.

MODE OF MAKING AMENDMENT- In England it often happens that before the case
comes into court and while still the Master is exercising the powers conferred by a
Summons for Directions counsel seek leave to amend not once but several times.
The practice is to amend first in red and make later amendments in different coloured
inks. A practice which we think might, with advantage, be followed would be to place
before the court, as one places before a Master in England, the proposed amend-
ments. These may or may not be allowed as proposed, or may be altered before
leave is given. Leave having been given, a new plaint or written statement showing
the old pleading and with the amendments written statement showing the old plead-
ing and with the amendments written or typed in might then be prepared and taken
on the file of the court. In cases where the addition is substantial it may be necessary
to deliver a copy of the pleading as amended. (Order 20, Rule 10, R.S.C. 1965 Rules
Supreme Court) If old matter is scored out, it must be done in such a manner as to
show the original pleading and the alteration. Under O. VI, r. 17, C.P.C., a party has
apparently to amend his pleading while it is in Court. Under the old Code it was
returned to him for amendment. The Court may even now have power to return it if it
is necessary to do so. (Venkatachalam Chetti v. Narayana lyer, (1913, 19 |.C. 672
(Mad). Where leave to amend is asked for, the actual amendment must be formu-
lated before leave is given.(Derrick v. Williams, (1939) 2 A.E.R. 559.) If it is pro-
posed to apply for amendment, it is desirable to inform the other side so that there
can be no question of surprise and no adjournment may be necessary, on allowing
the amendment. Pursuant to the leave granted the proceedings should be amended
before the judgment is pronounced. (Luby v. New Castle- under Lyme Corporation.
(1965) 1 Q.B. 214 (1964) 3 All. E.R. 169 C.A.).

FAILURE TO AMEND.- O.VI. r. 18 provides that if a party who obtains an order for
leave to amend fails to amend within the time fixed by the order or if no time is fixed,
within fourteen days of the date of the order, he shall not be permitted to amend
afterwards unless the time is extended by the Court. The Court has no power to
strike out the suit or defence, but should deal with the case on the unamended
pleadings.(Rahman v. Ahmad Din, A.l.R. 1926 Lah. 571 Narayanaswami v. Krishna
murthi, A.I.LR. 1915 Mad. 984.) If the suit cannot proceed without amendment, it is
liable to be dismissed. (Rejagar Mal v. Ramditta Mal, (1928) 111 I.C. 787 at p. 789
(Lah.). In this respect the failure to amend involves consequences somewhat differ-
ent from the failure to comply with an order for particulars under O. VI, r.4. The Court
has power under Sec. 148 to extend the time fixed by its order.

IMPORTANCE OF AMENDMENT. Finally it has to be observed that a court should
always insist on any alteration in the case made out in a pleading being embodied in
a pleading and should prevent variance from it in the course of the trial. (Nagardas v.
Velmahorned, A.Il.R. 1930 Bom. 249; Eusoofkarwa v. Mr. Niemeyer, A.l.R. 1941
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Rang. 37; Mir Haji v. Khanchand, A.I.R. 1939 Sind. 137. See also Hyams v. Stuart
Kind (1908) 2 K. 3 696. The importance of amendment is that the new case is defi-
nitely formulated and the opposite party is thereby enabled to plead again in answer
to it and prepare his evidence to meet it. Any departure from this practice is likely to
result not merely in injustice in the particular case by confusion and surprise to the
opposite party but also in laxity in pleadings generally. It also frequently results in
great difficulty in determining in other litigation, to what extent the parties are subject
to res judicata.

Courtesy: 1 Stone and lyer on pleadings 1979 Edition.
2. N.M. Tripathi P.Ltd. Bombay
®

WELCOME AND FELICITATIONS
TO
LEGAL LUMINARIES

b |
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i Hon'ble Shri Justice Shantilal Kochar, Hon'ble Shri Justice Krishna !
! Kumar Lahoti, Hon'ble Shri Justice Uma Nath Singh, Hon'ble Shri Justice !
i Narain Singh ‘Azad’, Hon'ble Shri Justice Prabhat Chandra Agrawal and |
| Hon'ble Shri Justice Chandresh Bhushan who were Additional Judges of I
I the High Court of M.P., took oath as Judges of the High Court on 1st |
I April, 2002. |
i :
| |
i I
: H
! i
| !
i i
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AND THE OTHER
Legal Luminaries who took oath as Additional Judges of the High
Court of M.P. on 1st April, 2002 are :

Hon'ble Shri Justice Subhash Samvatsar, Hon'ble Shri Justice Ajit
Singh, Hon'ble Shri Justice Rajendra Menon and Hob'ble Shri Justice
Sugandhilal Jain.
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NUT SHELL

AFFIDAVIT : It can be basis for disposing maintenance application. AIR 2002 ORI
22. :

AGREEMENT TO SELL :- Property owned by mother and minor children. Agree-
ment to sell entered into in respect of share of mother. Specific performance whether can
be decreed. AIR 2002 P & H 54.

ARBITRATION :- Award setting aside of. Ground, non-consideration of counterclaim.
Tenability. AIR 2002 SC 258.

Second reference, tenability. AIR 2002 SC 258.

COMPENSATION FOR DEATH, Grant of land. Arbitrator overlooked allotment as
recognised by statutory entitlement. Granted 4 acres of land by way of comparison not
proper. AIR 2002 SC 397

AUTOBIOGRAPHY : Passages in autobiography alleged to be derogatory and de-
famatory. Injunction to restrain its publication- Grant of. AIR 2002 Delhi 58 A.

BANKER AND CUSTOMER :
C.PC.,0.37R.2.0.7Rr. 14,18 & 0. 34 R. 11 :
EVIDENCE ACT, SECTION 34

3) BANKING REGULATION ACT, SECTION 21

4) BANKERS BOOK EVIDENCE ACT, SECTION 4 :
AIR 2002 AP 91

M/S RADHA AGENCIES Vs. VIJAYA BANK

Suit for recovery of bank loan. Proof of loan transaction. Mere entries in books of
account not sufficient proof. Some independent evidence to show that sum has been ad-
vanced must be given by bank. Original loan transaction however, was admitted in instant
case. Statement of account could therefore be relied upon. NOTE : See A.l.R. 1967 SC
1058.

Production of documents with plaint. Suit for recovery of bank loan by sale of mort-
gaged property. Mortgage deed not produced along with plaint. But produced during trial
without any objection by leave of court under 0. 7 R. 18. Presumption : permission must
have been granted.

Suit for recovery of bank loan. Decreed Interest chargeable. Levy of 12% interest on
decretal amount from the date of suit to date of realisation. Reduced to 6%.

Suit by Bank for recovery of loan. Charging of interest on principal sum adjudged.
Permissibility. AIR 2002 Ker 44.

BIGAMY : Husband obtaining ex parte decree of divorce against first wife. Con-
ducted second marriage. Ex parte decree subsequently set aside. Marriage with first wife
not subsisting in view of exparte decree. No offence of bigamy made out. AIR 2002 SC
389.

BAIL : Accused involved in murder cases only making oral exhortation. Continuing
in jail for past one year. Conditional bail granted. AIR 2002 SC 395.

BOFORS CASE- only 2 Hinduja brothers permitted to go abroad. AIR 2002 SC 401.
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CANCELLATION OF BAIL :

Cr. P.C., SECTIONS 439, 437 :

AIR 2002 SC 281

HARJEET SINGH ALIAS SEETA Vs. STATE OF PUNJAB

Cancellation of bail on the ground that accused obtained bail order by misrepresen-
tation or suprression of facts. Bail application should be placed before same Judge who
anted bail. Cancellation of bail by other Judge of High Court. not proper. .

CARRIER : Claim for loss of goods and damages Liability of carrier- when can be
fastened. AIR 2002 Karn 65.

Loss of goods- Valuation- Determining factor. AIR 2002 Karn 65.

CINEMA : Employees coming to theatre for regulating parking and for selling re-
freshments. Whether entitled to claim injunction in respect of their possession. No. A.l.R.
2002 MAD 64.

COMPETENT AUTHORITY : Under Bombay Government Premises (Eviction) Act;
1956, holds quasi legal/Judicial authority. AIR 2002 SC 456.

CONFESSION : Confession made under TADA. Sending of, to- Designated Court-
Voluntary nature of confession, need not be satisfied ;

Under TADA - Rejection of- Not recorded on date mentioned in record. Not proper.
AIR 2002 SC 409.

CONTRACT :-

Breach of- Suit for damages. AIR 2002 Mad 36.

Claim for refund- When can be decreed. AIR 2002 AP 71.
Concluded contract- What constitutes. AIR 2002 HP 1.

COPYRIGHT : Musical works- First owner of copyright- who is. Violation of- can be
compensated in terms of money. AIR 2002 Cal 33.

COUNTER CLAIM : Not restricted to money suits alone

Suit for partition- Claim of defendant- taken in written statement regarding his share
in property by paying necessary court fees is not a counter claim. AIR 2002 Karnt 76.

DIVORCE : Deed of divorce executed by parties themselves Whether admissible.
AIR 2002 HP 16.

Grounds of cruelty by husband and in laws. Grant of. AIR 2002 Delhi 54.

DOCTRINE OF NECESSITY : Applicability- See. AIR 2002 All 48.

DOCTRINES : DOCTRINE OF CYPRESS : When applicable. AIR 2002 Mad 42.

DOCTRINE OF LIS PENDENS ; Does not apply where suit at its inception is collu-
sive or decree therein is obtained in collusion. AIR 2002 Kant 96.

STAMP ACT, SECTIONS 33, 47-A : IMPOUNDING OF SALE DEED : PROCEEDINGS
FOR : ‘

AIR 2002 JHARKHAND 12

RAM PRASAD SINGH Vs. STATE OF JHARKHAND

Parties to sale deed not intending to register it. Initiation of proceedings for impound-
ing is uncalled for.

Paragraphs 3 and 4 of the judgment are reproduced here :
When the case was taken up on 14-6-2001 the counsel for the petitioners pointed out
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that the documents have not yet been registered. The parties do not intend to register the
ducuments. Respondents were asked to file counter affidavit in this regard. A counter
affidavit has been filed by the respondent No. 3 wherein it is stated that the value of the
land involving the document is much higher and on the direction of the Deputy Commis-
sioner. (Sic) Palamau a report was submitted. There being no provision of hearing before
passing an order u/s 33 read with section 47-A of the Indian Stamp Act, 1899, the notice
was issued.

So far as stand of the petitioners that they do not intend to register the documents
have not been dealt with. It is also not in dispute that the documents have not yet been
registered. In the aforesaid background as respondents cannot force any person to regis-
ter a document and can refuse to register a deed, the initiation or continuance of Impound
Case is uncalled for.

DROPPING OF PROCEEDINGS :

BOMBAY GOVT. PREMISES (EVICTION) ACT, Ss. 7,4 AND 3 : APPEALABLE ORDER.
AIR 2002 SC 456.

STATE OF MAHARASHTRA Vs. MARWANJEE P. DESAI

Appealable Order. Eviction proceedings initiated for dispossession from Govt.
premises by issuance of show notice under sub section (2) or Section 4 by competent
authority under Act. On adjudication, competent authority, however, passed order of ‘droping
of proceedings’. Appeal against under S.7 by State Government is maintainable. Reason
being use of word every before the word order .under S.7 offers opportunity of appeal
when there is an ‘Order against Govt.’ View taken by High Court that since competent
authority being arm or wing of Govt. and as such Govt. cannot be permitted to lodge a
protest against its own order, negates language used in S. 7.

Office of Competent Authority- not administrative but a quasi-legal/Judicial
authority.

EDUCATION : Admission once granted cannot be cancelled by University on basis
of infirmities in admission forms of petitioner or by force of University Ordinance. AIR
2002 Raj 70.

EVICTION : Deposit of rent in Bank account. Notice asking for particulars of Bank
Account. Service of proof. i

Deposit of rent in Court-Valid deposit- Pre-conditions for AIR 2002 SC 433.
C.P.C., 0.21 R.7 : EXECUTION OF DECREE :

Resistance or obstruction to possession. Issues arising in matter to be decided by
Executing Court. AIR 2002 SC 251.

FORESTS : Timber- It is forest produce even after it is cut and sawn in saw mill. AIR
2002 AP 58.

GIFT : Acceptance- Donee taking positive steps towards exercising his right of own-
ership. Indicates acceptance.

Condition that donee will not alienate property during lifetime of niece of donor since
she was given right of possession of property till her death- When can be imposed. AIR
2002 Cal 26.

Transfer of immoyable property by way of pasapu Kumkuma. Amounts to gift. AIR
2002 AP 75.
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H.U.F. : Partnership firm constituted by members of joint family. Nucleus provided
was out of income and assets of joint family. It is joint family business. AIR 2002 kant 83.

HIGH COURT : DOCTRINE OF NECESSITY :
Regulation' of sittings of Court. Powers of Chief Justice. AIR 2002 All 48.

INCOME-TAX : Amount becoming refundable by appellate order- Interest on refund.
AIR 2002 SC 264.

C.P.C. 0. 39 RR. 1, 2 : INJUNCTION TO RESTRAIN PUBLICATION OF
AUTOBIOGRAPHY :

AIR 2002 DELHI 58

KHUSHWANT SINGH Vs. MANEKA GANDHI

Passages in autobiography alleged to be derogatory and defamatory. Said passages
already commented upon and published in previous magazines and books. Nature of con-
troversy was more or less same as is now sought to be published by author in his autobi-
ography. Almost six years have passed since publication of previews of proposed autobi-
ography stated to be an authorised version in magazine. Balance of convenience found to
be in non-grant of injunction. Sufficient damage has already been caused as author was
prevented from writing and publishing his thoughts, views, personal interactions and his
perspective of life in his proposed autobiography for-almost six years, at late stage of his
life. Injunction liable to be vacated forthwith. Moreso, when there would be no question of
any irreparable loss or injury since plaintiff herself has also claimed damages which will
be remedy in case she is able to establish defamation.

MAINTENANCE : Maternal uncle or aunt has no moral or legal obligation to maintain
their niece. AIR 2002 Cal 26.

Pendente lite- application for, can be disposed of on affidavit. AIR 2002 Ori 22.
NEGLIGENCE : TORT :

Railways : Delivery of consignment to wrong person. Consignor and Insurance Com-
pany can claim loss with interest and costs. AIR 2001 Mad 48.

Pension : Fixation-Dispute regarding limitatioin. AIR 2002 Sc 398.

Probate : Probate proceedings. Court cannot decide dispute relating to AIR 2002
Pat. 24 title.

PROSECUTION EVIDENCE : Cr.P.C., SECTIONS 311, 276 :
AIR 2002 SC 270
SHAILENDRA KUMAR Vs. STATE OF BIHAR

Without informing investigating officer and merely on the ground that public prosecu-
tor has not sought time to examine further witnesses closed prosecution evidence. It is not
proper. Manner adopted to dispose of prosecution sordid and repulsive. Application filed
by State under S. 311 for examining witnesses is tenable.

RAILWAY ACCIDENT : Claim for compensation. Claimant suffering injuries due to
non-observance of duties of railways. AIR 2002 MP 22. :

RAILWAY CLAIMS TRIBUNAL : Transfer of cases of untoward accidence. AIR 2002
MP 22.

REFERENCE : Reference under Land Acquisition Act. Provisions of O. 1 R. 10 of
C.P.C. are applicable. AIR 2002 AP 77. .
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REGISTRATION : Document effecting transfer of property- Has to be registered oth-
erwise does not confer title. AIR 2002 Raj 66.

C.P.C.,, 0.9 R.9 & 13: RESTORATION OF SUIT :
Belated application. Condonation of delay. AIR 2002 SC 451.
REVISION : Taking of additional evidence. Not barred. AIR 2002 AP 52
SALE : Bona fide purchasers- who is. AIR 2002 P & H 47.
SEARCH AND SEIZURE : Under NDPS Act- Discrepancies in evidence in respect

of recovery and seizure- Sole testimony of police witness cannot be basis of conviction.
AIR 2002 SC 289.

SPECIFIC PERFORMANCE : Contract involving payment of money. Direction to plain-
tiff to deposit balance consideration-cannot be given at inception of plaint before its regis-
tration. AIR 2002 AP 68.

“Ready and willing to perform his part of contract” - Plea as to- Whether avail-
able to subsequent purchaser. AIR 2002 P & H 47.

STAY : Application under Old Arbitration Act- Dismissed as not passed. Application
under new Act of 1996 can be filed. AIR 2002 SC 404.

TORTS : Compensation on ground of negligence- Proof- See AIR 2002 Delhi 40.

Medical negligence- Death of patient due to delay in sanction of grant for renal
transplantation. Claim for compensation. AIR 2002 Delhi 40.

TOWN PLANNING : Allotment of lease sites. Delay in deposit of ground rent by
allottee. Imposition of maximum penalty. Permissibility. AIR 2002 P & H 38.

UNLAWFUL ASSEMBLY : Common object was to commit criminal tresspass and
not murder. Vicarious liability of members to commit murder When can be fastened. AIR
2002 SC 319.

WAKF PROPERTY : Suit for declaration as to- Tenability. AIR 2002 SC 402.

WILL : Execution of Uneven shares given to children. Will not invalid. AIR 2002 SC
327.

ZAMINDARI ABOLITION : Declaration of parca tenant. Suit for cancellation. AIR
2002 SC 315.

1. TRADE AND MERCHANDIST MARKS ACT, SECTION 106 :
2. C.P.C.,0.39R.1:PASSING OFF ACTION : ESSENTIAL ELEMENTS :

AIR 2002 SC 275

LAXMIKANT Vs. CHETANBHAT SHAH

Fraud is not a necessary element. Absence of intention to deceive not a defence.

Plaintiff running colour lab and studio under a name in one part of city. Expending his
business to other parts of city through his wife and brother-in-law. Defendant hitherto
doing similar business under different name. Adopting plaintiff’s name. Intention of de-
fendant to divert plaintiff’s business apparent. Refusal of injunction to plaintiff on ground

that defendants business is 3-4 kilometer away from plaintiff's LLab or that defendant has
already strated business not proper.
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TIT-BITS

1. -1) ADVERSE POSSESSION :-
2) LIMITATION ACT, SECTION 27 ANA ARTS. 64-65
2002 (1) MPLJ 86
MOTIRAM Vs. PANNALAL

Possession urider colour of invalid grant continuing without legal title. Possession

iverse from the moment of taking possession under invalid grant. Entitlement of plaintiff

for decree of declaration of title and injunction. No inference under section 100 with the
decrees as passed warranted.

®
2. APPRECIATION OF EVIDENCE :-
2001(3) M.P.H.T. 49(CG)
LALDAS Vs. STATE OF M.P.

Witnesses are village Kotwars. Simply because they are Kotwars, should not be dis-
believed.

EVIDENCE ACT, SECTIONS 9, 27 AND 45 :- RECOVERY OF ARTICLES OR PROOF:
THERE OF :

Recovered articles were stained with blood. Duly identified F.S.L. Report also sup-
ports the prosecution version.

Particular articles which were alleged to be stained with blood were sent for their
chemical analysis. Ex. P-23 is the report of the Forensic Science Laboratory. They had
examined as many as 11 articles. Article C the shirt belonging to the accused Kamal was
found stained with blood. Similarly, the full pant article D-2 belonging to the accused Kamal

~was also found stained with blood. Article A-2, the trousers recovered at the instance of
the accused Ladles was also found stained with blood. Similarly, knife recovered from
accused Sukhdeo was also found stained with blood. According to the report, the under-
wear and the vest of the deceased were also stained with blood. A full pant recovered
from the spot was also stained with blood. The shirt discovered at the instance of the
accused Kamal was also stained with blood. The report of FSL would make it clear that
the clothes recovered from two of The report of FSL would make it clear that the clothes
recovered from two of the accused and knife recovered from the third accused were stained
with blood. The accused persons have simply challenged the recoveries, but have not
stated before the Court as to how their clothes were stained with blood. The discovery of
incriminating articles and identification of the items belonging to the deceased from pos-
session of the accused would clinch the accused.

: @

3. ARBITRATION ACT, SECTION 30 :-

CONTRACT ACT, SECTION 73, S. 30 ARB. ACT - CO-RELATION

(2001) 8 SCC 482

MAHARASHTRA STATE ELECTRICITY BOARD Vs. STERLITE INDUSTRIES

Unless the error of law is patent on the face of the record neither the High Court nor
the Supreme Court can interfere with the award. In the present case the exercise to be
done by examining clause 14 (ii) of the contract entered’into between the partigs, provid-
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ing for payment of liquidated damages by respondent contractor for non-supply of certain
equipment, construing the same properly and thereafter applying the law to it to come to a
conclusion one way or the other, is too involved a process and it cannot be stated that
such an error is apparent or patent on the face of the award. Whether under the context of
the terms and conditions of a contract, a stipulation in the form and nature of clause 14 (ii)
operates as a special provision to the exclusion of Section 73 of the Indian Contract Act is
a matter of appreciation of facts in a case, and when the decision thereon is not patently
absurd or wholly unreasonable, there is no scope for interference by courts dealing with a
challenge to the award.

If as construed by the arbitrators clausa 14 (ii) excludes applicability of Section 73 of
the Indian Contract Act and the proposition of law stated by the arbitrators is correct, then
Section 73 is not attracted to the case.

®
4. ARBITRATION AND CONCILIATION ACT, SECTION 34 (1) AND (4) :-
APPLICATION FOR SETTING ASIDE AWARD : POWER OF THE COURT :-
2001 (2) M.P.L.J. 391
MIDEX OVERSEAS LTD. Vs. M/S. DEWAS SOYA LIMITED

Power of the court to give opportunity to arbitral tribunal to resume arbitral proceed-
ings.

Paragraphs 5 and 6 of the judgment are reproduced :

| have considered the rival submissions of the learned counsel for the parties and
persued the record as also the provisions of section 34 of the Act of 1996. On perusal it
emerged that when an application for setting aside an award is received by the Court on
behalf of any of the parties to the arbitration under section 34(1) of the Act of 1996 and if
on the request of any party, the Court considers it appropriate to adjourn the proceedings
for a period to be fixed by the Court in order to give arbitral tribunal an opportunity to
resume arbitral proceedings or to take such actions as in its opinion will eliminate the
grounds for setting aside the award, the Court is competent to pass an order under sec-
tion 34(1) of the Act of 1996. In the instant case, in the application filed on behalf of the
non-applicant No. 1, an opportunity to resume the arbitral proceedings was prayed on the
following objections raised on behalf of the applicant in his application filed under section
34(1) of the Act of 1996 :

(a) The arbitrators failed to examine the broker and sort out his evidence thus de-
priving the objector of the valuable evidence during the arbitral proceedings.

(b) The arbitrators did not examine the broker Mr. Atul Mundhra or permit him to be
cross-examined in respect of terms of the contracts and signature of the par-
ties.

(c) That the award is not duly stamped.

6. In my considered opinion the grounds mentioned in the application of the non-appli-
cant for resuming the arbitral proceedings, does not appear to be connected with the
misconduct of the arbitrators or with regard to the jurisdiction of the arbitrators raised
on behalf of the application for setting aside the arbitral award in dispute, as such |

do not find any illegality or any jurisdictional error committed by the trial Court in

passing the impugned order on the application filed on be_half of the non-applicanf|
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No. 1 under section 34(4) of the Act of 1996. | do not find any scope of interference in
the order impugned of the trial Court exercising jurisdiction under section 115.of the
Civil Procedure Code. However, | consider it necessary to make it clear that the
order impugned giving opportunity to the arbitral tribunal to resume arbitral proceed-
ings under section 34(4) of the Act of 1996, is only restricted for the grounds as
mentioned by the non-applicant No. 1 in its application filed under section 34(4) of
the Act of 1996. :
®

5. ARBITRATION ACT, SECTION 30 : MISCONDUCT : MEANING OF :-
2001 (3) M.P.H.T. 214 (DB)
M/s PAL & COMPANY Vs. STATE OF M.P.

The word has not a connotation of moral lapse. Giving inconsistent conclusions or
ignoring material documents is misconduct.

Paragraph 18 of the judgment is reproduced :-

Learned counsel has also relied on the decision of the Apex Court in case of K.P.
Poulose Vs. State of Kerala and another (AIR 1975 SC 1259) to contend that miscon-
duct under section 30 (a) has not a connotation of moral lapse. It comprises legal miscon-
duct which is complete if the arbitrator on the face of the award, arrives at an inconsistent
conclusion even on his own finding or arrives at a decision by ignoring very material docu-
ments which throw abdundantight on the controversy to help a just and fair decision. In the
instant case, we do not find any inconsistent conclusion arrived at by the arbitrator. It is
not a case of ignoring material documents to decide the controversy.

& .
6. BOARD OF SECONDARY EDUCATION MADHYA PRADESH REGULATIONS, 1965,

REGULATION 117 : INTERNET RESULT : MISTAKE CAN BE RECTIFIED :-

2) EDUCATION : MASS COPYING : NATVRAL JUSTICE :

2001 (3) M.P.H.T. 247

VINOD KUMAR PATHAK Vs. STATE OF M.P.

Board has authority to rectify results. Result of the candidate published in booklet
and mark-sheet reflected in the 'internet'. Board is not stopped to rectify the result.

Candidates were involved in mass copying. Principles of natural justice are not appli-
cable to case of mass copying. Sacrosanctity of an examination should be maintained.
Authorities and student should endeavour to ostracize mass-copying.

o
7. CONSTITUTION OF INDIA, ART. 226 : QUESTION OF DAMAGES :- INTERFER-

ENCE IN CONTRACTUAL MATTERS

(2001) 8 SCC 344

VERIGAMTO NAVEEN Vs. GOVT. OF A.P. AND OTHER ALLIED CASES

So far as question of damages is concerned it is to be decided in a civil suit. Interfer-
ence in contractual matters is permissible where breach of contract involves breach of a
statutory obligation and order complained of has been made in exercise of statutory power
by a statutory authority. In such a situation though cause of action arises out of or is
rrelated to contract, the dispute is brought within the sphere of public law.
®
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8. COURT :- DUTY OF THE COURT TO DECIDE A CASE, NATURE OF :-
2) LEGAL MAXIMS AND STATUTE :
3) PRINCIPLES OF INTERPRITATION
2001 (1) VIDHI BHASVAR 263 (FB)
CHANDRABHAN SINGH Vs. STATE OF M.P.

Decision of the Court should be confined to the narrow points directly raised before
it. There should not be any exposition of law at large and outside range of facts of the
case. There should not be even biter observations in regard to questions not directly in-
volved in the case. (1988) 3 SCC 609 followed.

LEGAL MAXIMS AND STATUTE :- Actlis legitimt non Reciplim Modlim domt - joint
of anything in a particular a manner sanctioned by law. The thing cannot be done in a
different way. Conferring power upon Court. Mode of exercising it also pointed out. It means
no other mode is to be adopted. (1876) 1 Ch D 426 and AIR 1964 SC 358 relied on.
Limiting a thing to be done in particular mode, it has to be done in that way. 1 NC (Jame),
444 US 1l, 62 Law Ed. 2nd 146, 100 SC 242 relied on. Power required to be exercised by

a certain authority in certain way, it should be exercised in that way or not at all. AIR 1976
SC 789 followed.

Paragraph 3 of the judgment is reproduced :-

Before adverting to the submission advanced by learned counsel for parties, we has-
ten to quote the question of law recommended for reference :

"Whether an election dispute can be raised before the Election Tribunal on the basis
of the certificate granted under rule 17 of the 1995 Rules or one is required to file the
dispute before the Tribunal after the notification has been published under rule 22 of
the 1995 Rules?"

In Kehar Singh Vs. State (Delhi Administration) (1988) 2 SCC 609 Shetty, J. said
in paragraph 203 that :

e This Court has frequently emphasized that the decision of the Court should be .

confined to the narrow points directly raised before it. There should not be any expo-

sition of the law at large and outside the range of facts of the case. There should not

be even obiter observation in regard to questions not directly involved in the case......

The Court though have no power to amend the law by process of interpretation, but
do have power to mend it so as to be in conformity with the intendment of the legislature.
Where the language of statute is precise, explicit, clear and unambiguous, there should
not be any attempt to emasculate the same except for compelling reasons to avoid the
uncertainty and repugnancy. Further, Latin, maxim 'ACTLIS LEGITIMATE NON RECIPLIM
MODLIM' connotes that when doing of anything in a particular manner is sanctioned by
law, then the thing cannot be done in a different way. Taylor Vs. Taylor, (1876) 1 Ch D 426
decides that where a statutory power is conferred for the first time upon a Court and mode
of exercising it is pointed out, it means no other mode is to be adopted. This principle has
been approved by the Apex Court in State of U.P. Vs. Singhore Singh, AIR 1964 SC 358
when the Court said that :

"The rule adopted in (1971) 1 Ch D 426 is well recognised and is founded on sound
principle. Its result is that if a statute has conferred a power to do an act and has laid
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down method in which that power has to be exercised, it necessarily prohibits the
doing of the act in any other manner than that which has been prescribed. The prin-
ciple behind the rule is that if this were not as, the statutory provision might as well as
not been enacted.”

$
9. COURT FEES ACT (M.P.), AMENDED SCHEDULE | AND ART. 1-A : COURT FEES
ON APPEAL MEMO
2002 (1) M.P.L.J. 168
CHAIRMAN, GRAMIN VIDYUT SAHAKARI SAMITI MARYADIT, REWA Vs. RAJESH

The Court fees prescribed for the suit shall be the court fees for the purposes of
appeal if there is no retrospective amendment in the section or the Schedule.

NOTE :- Judges are requested to go through S. 1 (b) of the Court Fees Act, M.P.
Amendment with reference to the above judgment.

@
10. COMPANIES ACT, SECTIONS 630, 630(2) : VACATION OF ACCOMMODATION
BY EMPLOYEES
2) CR.P.C., SECTIONS 397/401 :-
2001 (II) MPWN NOTE 52
DEEPAK PANCHAL Vs. GAJRAJ GEARS

Employees of company ceasing to be so, must vacate accommodation of company
given during their employment. Time to vacate was enhanced, by the Court but conviction
recorded was maintained.

In revision no detailed reappraisal of evidence and coming to own conclusion is per-
missible.
®
11. CIVIL SERVICES : SERVICE LAWS :-
2001 () MPWN NOTE 33
SHASHI PRABHA Vs. STATE OF M.P.

Anganbadi workers are covered by article 243 to 243 (0) and Art. 311 (2) of Consti-
tution of India. The employees of Panchayats are entitled to benefit under Article 311(2).
Anganbadi workers services terminated without affording any hearing opportunity, order
is against principles of natural justice.

[ J
12. 1) C.P.C., SECTION 80 :-

2) M.P. MUNICIPAL CORPORATION ACT, SECTION 401 (2) : LIMITATION STATU-

TORY NOTICE

3) LIMITATION ACT, SECTION 29 :

2002 (1) M.P.L.J. 172

MANOJ KUMAR Vs. ARVIND KUMAR

Notice by father of an aggrieved person is no valid notice. Suit for damages. Limita-
tion prescriped under S. 401 (2) prevails.

Demolition of Hotel of plaintiff/respondent No. 1 by Administrator of Municipal Cor-
poration during anti-encroachment drive-Suit for damages- Notice under section 80, Civil
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Procedure Code served by father of plaintiff on defendants did not fulfil requirement of
statutory notice by plaintiff under section 80. AIR 1984 SC 1004, Dist.

Suit for damages against Administrator of Municipal Corporation for. demolition of
plaintiffs Hotel without authority and without serving proper notice to plaintiff-Appellant/
Administrator cannot be said to have acted in his personal capacity shorn of his status as
Administrator-Statutory notice under section 401 (2) should have been mandatorily given
to appellant/. Administrator by respondent/plaintiff- Suit filed without notice was not main-
tainable and was liable to be dismissed. :

Demolition of plaintiff’s Hotel by Administrator of Municipal Corporation Suit claiming
damages brought in November 1994 and not within six months of demolition of Hotel-Suit
was barred by limitation not having been filed within 6:months as provided under section
401 (2).

NOTE : Judges are requested to go through 1973 JLJ SN. 13, Nagpur Palika Vs.
Sarva Daman.

@
13. 1) C.P.C., 0. 32 Rr. 1, 2 :- DISCRETIONARY POWER OF COURT TO GRANT
2) ADMINISTRATIVE LAW : ADMINISTRATIVE ACTION :- INJUNCTION : EXER-
CISE OF : WHEN OPERATIVE GOVT. CONTRACT :
(2001) 8 SCC 443
STATE OF W.B. Vs. M.R. MONDAL

Government Order/Memorandum not communicated to the person concerned has
no legal force, effect or authority.

Enabling a contractor to continue to operate, even after expiry of contractual period,
on the basis of an invalid govt. order extending the period of contract, held not justified.
@

14. C.P.C., 0. 21 Rr, 2 (2), (2-A) AND (2-C) : ADJUSTMENT OF DECREE ON APPLI-
CATION OF JUDGMENT-DEBTOR:-
2002 (1) M.P.L.J. 106
MOHINI DEVI Vs. KUNDANLAL

It can be done by executing court if it is proved by documentary evidence.

NOTE :- Judges are requested to go through 1973 JLJ page 292, A. Pedanna
Chettiar Vs. Moolchand and others for the purposes of commencement of limitation for
certification by the Court. y

&
15. C.P.C.,0.39 Rr. 1 & 2 AND S. 94 : GRANTING OF TEMPORARY INJUNCTION :

SCOPE FOR CONSIDERATION OF POINTS :-

(2001) 5 SCC 568

ANAND PRASAD AGARWALLA Vs. TARKESHWAR PRASAD

Court should not hold a mini-trial at that stage. Sale of land pursuant to a decree
passed in favour of Bihar State Finance Corporation in a suit under S. 31 of the State
Finance Corporation Act, the sale certificate showing that appellant had purchased thg
land in auction sale. But the respondents claimed to be purchaser. Record of rights showt
ing respondents were in possession. The High Court noticing that there were two docur
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ments indicating that there was a prima facie case for investigation, the High Court granted
injunction. The High Court was right in granting injunction.

Paragraph 6 of the judgment is reproduced :-

6. It may not be appropriate for any court to hold a mini-trial at the stage of grant of
temporary injunction. As noticed by the Division Bench that there are two documents
which indicated that there was prima facie case to be investigated. Unless the sale
certificate is set aside or declared to be a nullity, the same has legal validity and
force. It cannot be said that no right could be derived from such certificate. Secondly,
when the contesting respondents were in possession as evidenced by the record of
rights, it cannot be said that such possession is by a trespasser. The claim of the
contesting respondents is in their own right. The decisions referred to by the learned
counsel for the appellant are in the context of there being no dispute as to ownership
of the land and the possession was admittedly with a stranger and hence temporary
injunction is not permissible. Therefore, we are of the view that the Division Bench
has very correctly appreciated the matter and come to the conclusion in favour of the
respondents. In these circumstances, we dismiss these appeals. We may notice that
the time-bound directions issued by the Division Bench will have to be adhered to
strictly by the parties concerned and the suits should be disposed of at an early date
but not later than six months from the date of the communication of this order.

® .
16. C.P.C., 0.21, R. 102 AND SECTION 11 :-
2) TRANSFER OF PROPERTY ACT, SECTIONS 52 AND 55 :- TRANSFER PEN-
DENT LITE
2001 (30 M.P.H.T. 32 (CG)
GOKUL PRASAD Vs. CHUNNILAL

It puts bar against defendant in transferring property while the suit is pending. It is
known as transfer pendent lite. Purchaser from a judgment debtor (during pendency of the
proceedings) cannot set up a better title than what his vendor had. Vendor was held to be
tenant cannot convey perfect title or absolute title in favour of purchaser.

Rule 102 of O. 21 clearly provides that nothing in Rules 98 and 100 shall apply to
resistance or obstruction in execution of a decree for the possession of immovable prop-
erty by a person to whom the judgment-debtor has transferred the property after the insti-
tution of the suit in which the decree was passed or to the dispossession of any such
person. The transfer referred to in R. 102 includes a transfer by operation of law.

If a wrong protection is given to a transferee pendants lite than a decree-holder would
never be able to get the fruits of his decree because every time he seeks a direction from
the Court that the decree is executable against the transferee, then another transferee
would come and resist the execution of the decree by causing obstructions.

&
17. C.P.C., O. 30 R. 4 AND O. 1 R. 10 : NOTICE TO LEGAR REPRESEN TIVES OF

PARTNER

2001 (3) M.P.H.T. 242

SMT. KASTURI BAI VS. AMOLAK CHAND

One of the partners of the firm defendant died. Whether the L.Rs. of the defendant
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are necessary parties on record ? Where the premises were let to a firm. and if one of the
partner dies during pendency of the case. where remaining partner is already on record. it
is not necessary to bring remaining legal representatives of the deceased partner on record.

Tenancy is not a right or claim of the legal representatives of the deceased partner. AIR
1963 SC 468 followed.

Paragraph 3 of the judgment is reproduced :-

The Hon'ble Apex Court in the case Kanji Manji Vs. Trustees of the Court of Bom-
bay, reported in AIR 1963 SC 468, where the similar question was involved it was held
that the notice of eviction to legal representatives of other partner, is not necessary.
It means that where the premises were let to a firm, and if one of the partner dies during
pendency of the case, where remaining partner is already on record, it is not necessary to
bring remaining legal representatives of the deceased partner on record. In other words,
tenancy is not a right or claim of the legal representatives of the deceased partner.

[ ]
18. C.P.C.,0.26,R.9:SUIT FOR INJUNCTION COMPLAINING OF ENCROACHMENT:-
2001(2) M.P.L.J., S.N. 12
RAJARAM POORANCHAND RAI Vs. NOOR MOHAMMED

Suit for injunction complaining of encroachment. Appointment of commissioner to
inspect the spot and after measurement to submit his report. (The basic principle is) con-
troversy cannot be adjudicated unless there was spot inspection by commissioner and
measurement made by him. The trial Court was directed to appoint commissioner as per
rule and rules for inspecting the spot and his submitting report after measurement to be
carried out in accordance with the direction given by the trial Court in that regard.

SPOT INSPECTION IN PLACE OF ENCROACHMENT NECESSITY :-

NOTE :- Judges are requested to go through the civil Court Rules and Orders from
Rule No. 243 to 268 under Chapter 11.

®
19. C.P.C,, 0.6 R. 17. O. 9 R. 13 AND SECTION 151 : AMENDMENT APPLICATION
MERITS NOT TO BE SEEN AT THE TIME OF CONSIDERATION OF THE APPLICA-
TION :-
2001(ll) MPWN NOTE 30
RAJENDRA KUMAR Vs. BANK OF INDIA

Additional ground sought to be added in application under O. 9 R. 13 of the CPC.
Application for amendment was filed. Merits or demerits of the ground not to be seen at
this stage. Such ground shouid be allowed to be added.

NOTE :- Judges are requested to go through Virendra Kumar Vs. Kusum, 1997(2)
SCC 457 published in Joti Journal Part 3 June, 1998 at page 49 Tit bit 113 for further
studies relating to time barred relief claimed to be added by way of amendment.

®
20. C.P.C,, 0. 16, 17 AND 18 R. 1 : PRODUCING WITNESSES BY PARTY DUTY OF
COURT TO EXAMINE :
2) PRACTICE (CIVIL) :-
2001 (1) MPWN NOTE 49
BADRILAL Vs. CHHAGANLAL
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No adjournment sought. There was a prayer for examination of present witness in
the Court. Such prayer should be allowed in the interest of justice.

On perusal, it emerged that after closure of the evidence on 3.12.99, an application
on 8.12.99 was filed on behalf of the petitioner praying that the order closing evidence be
recalled and the statements of his witnesses present in the Court be recorded. When the
witnesses were present in the Court and the petitioner was not asking for any further
adjournment for recording his evidence the Court should have granted opportunity to the
petitioner in the interest of the justice. In my opinion, the trial Court has committed an
error in rejecting the prayer of the applicant for recording his statement and the state-
ments of the present witnesses on the date of filing of application.

@
21. C.P.C., 0.22 R. 4(1) :-
2) C.P.C. 0.5 : GENERALLY : SERVICE ON ONE OF THE JOINT TENANT VALID
2001 (1) MPWN NOTE 51
SUNITA Vs. BALRAM LALWANI

Service of summons on one of the joint tenants/legal representatives is due service
on other joint tenants. Knowledge of date fixed for hearing will be imputed to all.
®
22. C.P.C., 0.26 R. 9 AND O. 39 Rr. 1 AND 2 : ISSUANCE OF COMMISSION AND
SUBJECT MATTER OF SUIT RELATING TO INJUNCTION :-
2001 (II) MPWN NOTE 71
MUNICIPAL COUNCIL, BHIND Vs. SMT. KALAWATI

Relief which is the subject matter of application under O. 39 Rr. 1 and 2 cannot be
granted in the nature of per-emptory order.

On a plain reading of the impugned order, it is noticed that the parties had consented
to the extent that the Commissioner be appointed and consented as to on what point the
report should be obtained. It, therefore, appears that learned trial Court passed the orders
showing that the order is passed with the consent, and after clarifying the terms etc. of the
Commission directed that the report of Commissioner should be filed in the Court by
1.7.2000. To me, it appears that the order passed with the consent was embodied above
the sentence 'Commissioner's report should be filed by 1.7.2000'. Therefore, the contents
of the order written thereafter in the nature of per-emptory order, referred to in the begin-
ning, appears to have been passed by the Court on its own accord. Even otherwise, the
order of this nature could hot have been passed on an application for appointment of
Commissioner, who was to report the Court about the actual and exact position at the
spot. As we know, objections are invited from the parties after report of the Commissioner
is received, and the report is not automatically admissible. In this view of the matter, a
relief of nature, that has been granted by the Court in the nature of per-emptory order,
could not have been given at this stage, which relief might have been granted while dis-
posing plaintiffs' application under O. 39 Rr. 1 and 2 CPC and at the time of final disposal
of the case. The order under challenge is obviously without jurisdiction and patently ille-
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23. C.P.C., 0.6 R.17 AND O. 8 R. 9:-
2002 (1) M.P.L.J. 122
HANSA DEVI SAHU Vs. BACHCHALAL JAISINGHANI

Amendent of written statement seeking to introduce entirely new case and seeking
withdrawal of admissions not permissible.

It was held that though it is true that Order 6, Rule 17 and Order 8, Rule 9 of the Civil
Procedure Code confer wide discretion in the court to permit the amendment and to re-
quire a written statement or additional written statement of any of the parties, such powers
are to be exercised ex debito justitiae. The Court shall exercise discretionary powers vested
in it only to advance the cause of justice. It cannot be exercised in a case so as to enable
the defendant to change the whole nature of his case and to withdraw all admissions
based on specific grounds. The defendant, without special and adequate reasons, cannot
be permitted to raise the contention, which is totally inconsistent with his earlier stand.
The circumstances of the case did not justifiy the prayer of the defendant No, 2 to file
additional pleadings. The prayer, if allowed, would cause serious prejudice to the case of
the applicant/purchaser. The said prayer also did not appear to be based on justifiable
grounds and did not appear to be bonafide- In the circumstances, the discretion exercised
by the trial Court permitting the defendant No. 2 to file additional written statement and
raise pleas which were totally inconsistent with the earlier stand taken by him and with-
drawal of the pleas raised earlier appeared to be grossly erroneous and cannot be permit-
ted to stand. Order set aside. AIR 1977 SC 680, AIR 1978 SC 798, AIR 1998 SC 618
referred to.

®
24. C.P.C.,0.41R.1:-
2001(2) M.P.L.J. 481
PRAKASH Vs. STATE OF M.P.

Memo of appeal not accompanied by copy of decree when appeal filed. Appellate
Court permitted appellant/defendant to file copy of decree during Pendency of appeal.
Delay in filing copy of decree stands condoned.

- NOTE :- Judges are requested to verify that while condoning the delay whether ap-
pellant had filed an application for certified copy of the judgment and decree within the
period of limitation as envisaged under u/s 12 Explanation of the Limitation Act. Otherwise
it will be a misused of the proviso regarding filing of certified copy of the judgment and
decree at the time of filing the appeal.

®
25. C.P.C. SECTION 152 : AMENDMENT OF DECREE :-
2002 (1) M.P.L.J. 7 (SC)
PLASTO PACK, MUMBAI Vs. RATNAKAR BANK LTD.

Power to amend a decree under S. 152 CPC cannot be exercised to add or subtract
from any relief granted earlier. K. Rajmouli Vs. A.V.K.N. swamy, (2001) 5 SCC 37 re-
ferred to.
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26. C.P.C.,SS.35-B AND 115 :- DISMISSAL OF SUIT FOR NON PAYMENT OF COSTS
REVISIONLIES :
2002 (1) MPLJ 28
NARAYANRAO RAJA RAGHUNATH RAO KHER Vs. STATE OF M.P.

Dismissal of suit for non-payment of costs exercising powers under Section 35 (b).
The remedy is by way of revision and not by appeal.

Dismissal of suit by Court in exercise of powers under Section 35-B for non-payment
of costs. Not a Decree nor an appealable order. Such order may be revisable.

It was held that section 35-B of the Code does not specifically provide for dismissal
of suit for non payment of costs. The costs under that section are not costs in the suit.
Therefore, there is no provision for dismissal in default or setting aside the dismissal in
default. Therefore, if the court dismisses a suit for non-payment of costs which have to be
paid as condition precedent to further progress of suit, the dismissal would not be for
default but for non-prosecution of the suit. The costs are otherwise made recoverable.
Such a dismissal could not be a decree as the cause of action survives. The order for
dismissal is not on merits. It does not determine the rights of parties conclusively. It does
not destroy the cause of action. It is not res judicata. Therefore, such an order cannot be
treated as decree. It is not an appealable order. Therefore, no appeal lies. It may be revis-
able. Appeal directed to be converted into revision.

L]
27. CRIMINAL TRIAL : INFIRMITIES IN PROSECUTION EVIDENCE : APPRECIATION

OF :- '

(2001) 8 SCC 387

STATE OF KARNATAKA Vs. RAMANJANAPPA

In view of the well-settled proposition that graver the offence greater should be the
care taken to see that neither an innocent person is convicted nor a guilty allowed to
escape. Infirmities in evidence of prosecution unnatural evidence made with deliberate
attempt to implicate innocent persons along with some of the guilty ones. The Division
Bench of the High Court acquitted all the convicts except the five accused persons. The
Judgment of the High Court upheld.

N
28. CRIMINAL TRIAL:MOTIVE AND COMMITTING OF CRIME : CO-RELATION (S. 8):-
2001(2) M.P.L.J., S.N. 13
SANTAN SINGH Vs. STATE OF M.P.

Only presence of motive to commit a crime, shall not lead to the conclusion that in
fact the crime was committed.

]
29. CRIMINAL TRIAL : WHETHER EXCISE OFFICER A POLICE OFFICER? YES
2) N.D.P.S. ACT, SECTION 8:-
3) EVIDENCE ACT, SECTION 25:-
AIR 2001 SC 2422
ABDUL RASHID Vs. STATE OF BIHAR

Confessional statement made by accused to Superintendent of Excise under provi-
sions of Bihar and Orissa Excise Act inadmissible in evidence. Since excise officer is
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police officer under S. 25 of the Evidence Act conviction based only on the fact that ac-
cused was found together with co-accused from whom offending article was recovered
and on basis of confession of co-accused liable to be set aside.

®
30. CRIMINAL TRIAL : CIRCUMSTANTIAL EVIDENCE : APPRECIATION OF :-
2) EVIDENCE ACT, SECTION 24 : EXTRA JUDICIAL CONFESSION:-
3) Cr.P.C., SECTIONS 161 AND 164 : DELAY IN RECORDING STATEMENT OF
WITNESSES : EFFECT OF
AIR 2001 SC 2427
STATE OF A.P. Vs. SHAIK MAZHAR

There was a murder of victim of 10 years old girl. The accused and the girl were last
seen together, on the date of occurrence proceeding to graveyard, place of incident. The
evidence of witnesses to effect that'-accused had lured deceased child by offering custard
apple. Accused seen returning from graveyard all alone in a perplexed state. Child found
murdered at graveyard. The prosecution witnesses were interrogated by police on next
day of occurrence and they stated the version of the accused. The accused made an extra
judicial confession to this prosecution witness.

The fact that the statement of witnesses were recorded under Section 164 Cr.P.C.
only after interval of one month from the date of occurrence, can not be rejected as ‘be-
lated version.

®
31. CRIMINALTRIAL : WARRING GROUPS OF CRIMINALS : APPRECIATION OF EVI-
DENCE : CRIMINAL TRIAL : NOT EXAMINING SPOT WITNESSES : DEFECTIVE
SITE MAP : I.P.C., SECTION 34 :
AIR 2001 SC 2493
GOPINATH ALIAS JHALLAR Vs. STATE OF U.P.

Accused involved in criminal actions and formed a warring group of criminals. As-
saulted deceased with Farsa (axe) and lathi Accused persons on enimity with deceased.
One of the accused exhibited lathi and exorting that anybody who try to rescue victim
would also done away with, sufficiently establishes the concepted move and common
intention to cau 200 death of thed deceased. The overtacts by accused in furtherance of
common intention sufficient to put an end to victim.

Non-examination of shopowner before whom the accused was assaulted with Farsa
and lathi. Reasons for non-examination not erroneous. Lapse in not specifically marking
in site plan of occurrence about actual piace of recovery of soiled earth, not considered to
be a grave infirmity in view of specific mention about the same in case dairy and specific
evidence of prosecution witness. Evidence of prosecution witness was reliable though
they belonged to group of deceased. Injuries inflicted by accused were sufficient to cause
death.

e
32. CRIMINAL TRIAL : REMARKS OF POLICE AND SUBORDINATE JUDICIARY
CR.P.C., SECTION 378.
AIR 2001 SC 2503
MAHABIR SINGH Vs. STATE OF HARYANA AND OTHER ALLIED CASES.
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Making of strong remarks by High Court castigating police and subordinate judiciary
not proper, when situation did not warrant such castigation. Judicial restrains should have
dissuaded the High Court from making such unnecessary castigation that apart legal propo-
sition propounded by the High Court regarding the use of S. 172 of the Code is also
erroneous.

CR.P.C., SECTION 172 : USE OF ENTRIES FROM THE CASE DIARY :-

The discretion given to the Court under sub-sections of S. 172 to use case diaries is
only for aiding the Court to decide on a point. It is made abundantly clear in sub-section
(2) ltself that the Court is forbidden from using the entries of such diaries as evidence.
What cannot be used as evidence against the accused cannot be used in any other man-
ner against him. If the Court uses the entries in a Case Diary for contradicting a police
officer it should be done only in the manner provided in S. 145 of the Evidence Act i.e. by
giving the author of the statement an opportunity to explain the contradiction, after his
attention is called to that part of the statement which is intended to be so used for contra-
diction. In other words, the power conferred on the Court for perusal of the diary under S.
172 of the Code is not intended for explaining a contradiction which the defence has winched
to the fore through the channel permitted by law. The interdict contained in S. 162 of the
Code, debars the Court from using the power under S. 172 of the Code for the purpose of
explaining the contradiction.

CR.P.C., SECTION 164 : CONFESSION : SUO MOTU APPEARANCE OF THE AC-
CUSED FOR RECORDING CONFESSION : EFFECT OF :-

Accused himself can appear before the Magistrate. He need not be produced by
police for recording confession. However appearance of accused must be “in the course of
an investigation” under Chapter Xll of the Code.

An accused person can appear before a Magistrate for recording his confession. It is
not necessary that such accused should be produced by the police for recording the con-
fession. But it is necessary that such appearance must be “in the course of an investiga-
tion” under Chapter Xl| of the Code. If the Magistrate does not know that he is concerned
in a case for which investigation has been commenced under the provisions of Chapter Xl|
it is not permissible for him to record the confession. If any person simply barges into the
Court and demands the Magistrate to record his confession as he has committed a cogni-
zable offence, the course open to the Magistrate is to inform the police about it. The police
in turn has to take the steps envisaged in Chapter Xll of the Code. It may be possible for
the Magistrate to record a confession if he has reason to believe that investigation has
commenced and that the person who appeared before him demanding recording of his
confession in such case. Otherwise the Court of a Magistrate is not a place into which all
the sundry can gatecrash and demand the Magistrate to record whatever he says as
selfincriminatory.

NOTE :- Judges are requested to go through 1999 (6) Joti Jounral (December Part)
Tit Bit No. 97 at page 589 and reference made there in relation to the same subject
mamer in 182¢ December page 29.
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33. 1) Cr.P.C., SECTION 296 : EVIDENCE OF FORMAL CHARACTER : GRANTING
AND PURPOSE EXPLAINED :
(2001) 8 SCC 578
STATE OF PUNJAB Vs. NAIB DIN

Evidence of formal character may be given by affidavit. Failure of prosecution to
examine the depondent police official. Rejection of said evidence by Court propriety of.
High Court erred in using such a premise for setting aside the conviction and sentence of
the accused respondent. Apart from relieving the witness of his troubles, it is to help the
court to gain the time and cost. The duty of the court is when application is made for

examining the depondent, it is to call such person to the court for the purpose of being
examined.

2) Cr.P.C., SECTIONS 313 r/w/s 296 Cr.P.C. :- Omission to put question to accused
under S. 313 concerning evidence of formal nature given by affidavit. If the remaining
evidence is sufficient to bring home the guilt of the accused, the said lapse could be
sidelined justifiably. More so, such an omission does not ipso facto vitiate the proceedings
unless any prejudice caused to the accused is established by him. If accused succeeds in
showing prejudice caused to him, the appellate court can call for the explanation from his
counsel. In the present case, the High Court erred in not affording an opportunity to the.
prosecution to make up the lapse, resulting in miscarriage of justice.

3) Cr.P.C., SECTIONS 397 & 401, 386 AND 313 : POWERS OF REVISIONAL OR
APPELLATE COURT :- Interference with conviction and sentence. Mere omission by trial
court to put any question to an accused, even if it is of a vital nature, held, cannot be a
ground for appellate or revisional court to set aside the conviction and sentence as an
inevitable consequence. Omission to put question to accused of vital nature. Where ob-
jection not raised at the appellate stage, the revisional court should normally not bother
about it.

With the courtesy of SCC publishers paragraphs 7,8,9 and 10 of the judgment are
reproduced :

7. The normal mode of giving evidence is by examining the witness in court. But that
course involves, quite often, spending of time of the witness, the trouble to reach the
court and wait till he is called by the court, besides all the strain in answering ques-
tions and cross-questions in open court. It also involves costs which on many occa-
sions are not small. Should a person be troubled by compelling him to go to the court
and dipose if the evidence which he is to give is purely of a formal nature? The
enabling provision of Section 296 is thus a departure from the usual mode of giving
evidence. The object of providing such an exception is to help the court to gain the
time and cost, besides relieving the witness of his troubles, when all that the said
witness has to say in court relates only to some formal points.

8. What is meant by an evidence of a formal character? It depends upon the facts of the
case. Quite often different steps adopted by police officers during the investigation
might relate to formalities prescribed by law, Evidence, if necessary on those for-
malities, should normaly be tendered by affidavits and not by examining all such
policemen in court. If any party to a lis wishes to examine the deponent of the affida-
vit it is open to him to make an application before the court that he requires the
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deponent to be examined or cross-examined in court. This is provided in sub-section
(2) of Section 296 of the Code. When any such application is made it is the duty of
the court to call such person to the court for the purpose of being examined.

9. In Shankaria v. State of Rajasthan (1978) 4 SCC 453 this Court accepted the evi-
dence tendered on affidavit filed by a policeman who had taken specimen finger-
prints of the accused in the case. The contention advanced in this Court that the said
affidavit should not be relied on was repelled by the three-Judge Bench in the
aforecited decision.

10. Inthe present case, the facts stated in the affidavit were purely of a formal character.
At any rate, even the defence could not dispute that aspect because no request or
motion was made on behalf of the accused to summon the deponents of those affi-
davits to be examined in court. In such a situation, it was quite improper that the High
Court used such a premise for setting aside the conviction and sentence passed on
the respondent, that too in revisional proceedings.

®
34. Cr.P.C., SECTIONS 161, 173, 437 AND 439 :-
2001 (II) MPWN NOTE 46
BESHAMLAL Vs. STATE OF M.P.

Prosecution filing charge-sheet should file entire material of the case. Prosecution
cannot withhold statement in favour of the accused.

DUTY OF THE JUDGE :- Courts hearing bail application should see the whole case
diary cannot reject bail application being frightful etc. Man coming in court reposes abso-
lute confidence in Judge and the system. Same should be preserved.

In support of the allegations made in the FIR the prosecutors and some other per-
sons were examined on 20.4.2000. The unfairness of the prosecution came into play. The
statements recorded on 20.4.2000 for the reasons best known to the police, investigating
officer or public prosecutor, were not filed along with the challan papers. In the statement
recorded on 20.4.2000 the prosecutrix clearly stated that the accused did not commit rape
upon her. On 23.4.2000 the statements of the prosecutrix were again recorded. In the said
statements she stated that accused Reshamlal had committed rape upon her and the true
facts were not narrated by her to anybody because of the fear of her father. True it is that
the girl was entitled to explain her conduct but it would also to be true that while consider-
ing the application for grant of bail, the Judge was required to see the entire case diary. If
somebody had seen the case diary at right time in its true perspective he could certainly
find the statement dated 20-4-2000 wherein prosecutrix did not level any allegations of
rape against anybody. From the order passed by the learned Court below it does not
appear that it infact read the case diary and had seen the statements recorded on 20.4.2000.
When a man comes to the Court of law he reposes absolute confidence in the Judge
and the system. If the system becomes bad or useless or the Judge does not act in
accordance with law, the confidence is shattered and the image of the judiciary is
tarnished. it is not expected of the Judges of the Lower Courts that being frightful
or for reasons akin to it they would reject the bail applicatiofis even in deserving
cases.
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35. Cr.P.C., SECTION 200 : RIGHT OF FOREST OFFICER TO FILE CHALIAN-NOT
ENTITLE

2001(3) M.P.H.T. 252
ANAND KUMAR GOENKA Vs. STATE OF M.P.,

Forest Officer cannot file a challan or charge-sheet directly. He has to file a com-
plaint under Section 200 Cr.P.C.

Forest Officer investigated the offences and filed a charge-sheet against the peti-
tioner and the other accused persons in the Court. It was held investigation made by the
Forest Officer of an offence under sections 3 and 4 of the Act of 1984 is null and void.
Since, the Forest Officer has no right to investigate an offence unless he is authorised by
a Magistrate for this purpose. Forest Officer cannot file a charge-sheet directly in a Court
of law saying that an offence has been committed under the provisions of the Act of 1984.
The only remedy remains available to him is to file an application under section 200 Cr.P.C.

@
36. Cr.P.C., SECTIONS 190 AND 193 AND 319 : COGNIZANCE WHAT IS ? :-
2001 (2) M.P.L.J. 519
D.R. MAHESHWAR Vs. STATE OF M.P.

Cognizance means taking judicial notice of offence. Cognizance is taken of an of-
fence and not that of offender. Process of taking cognizance continues till changes are
framed.

Sessions Court can on examining the record and material before it finds that a guilty
person has been omitted to be chargesheeted by the proseoution it can summon him.

The word "cognizance" means taking judicial notice of an offence and it may not
necessarily mean the commencement of a proceeding against anyone. The process of
taking cognizance cannot be cabined or confined to date of filing of charge-sheet or to
subsequent orders passed thereafter in connection with the accused persons who are
chargesheeted. Even if the Court takes cognizance of an offence against the persons
named in the charge-sheet, the process of taking cognizance against other persons is not
exhausted. It continues till the charges are framed. The powers under section 193 of the
code of Criminal Procedure have to be exercised for the limited purpose and this process
of taking cognizance may include summoning of a person or persons whose complicity in
commission of crime can prima facie be gathered from the material available on record.
Therefore, when the Court examines record and finds from the material before it that a
guilty person who has been omitted to be chargesheeted by the prosecution, it can sum-
mon him and this process shall also be included in the process of taking cognizance. The
Court of Session can take cognizance of an offence under section 193 of the Code of
Criminal Procedure prior to framing of charges. (1993) 2 SCC 16, Rel. (Para 7)

®
37. Cr.P.C., SECTION 482 : QUASHING OF PROCEEDING : STAY OF CIVIL/

CRIMINAL

(2001) 8 SCC 645

M. KRISHNAN Vs. VIJAY SINGH

The High Court appears to have been impressed by the fact that as the nature of the
dispute was primarily of a civil nature, the appellant was not justified in resorting to the
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criminal proceedings. Accepting such a general proposition would be against the provi-
sions of law inasmuch as in all cases of cheating and fraud, in the whole transaction,
there is generally some element of civil nature. The proceedings could not be quashed
only because the respondents had filed a civil suit. If mere pendency of a suit is made a
ground for quashing the criminal proceedings, the unscrupulous litigants, apprehending
criminal action against them, would be encouraged to frustrate the course of justice and
law by filing suits with respect to the documents intended to be used against them after
the initiation of criminal proceedings or in anticipation of such proceedings. Such a course
cannot be the mandate of law.

In a criminal court the allegations made in the complaint have to be established
independently, notwithstanding the adjudication by a civil court. Had the complainant failed
to prove the allegations made by him in the complaint, the respondents were entitled to
discharge or acquital but not otherwise.

Where factual foundations for the offence have been laid down in the complaint. the
High Court should not hasten to quash criminal proceedings merely on the premise that
one or two ingredients have not been stated with the details or that the facts narrated
reveal the existence of commercial or money transaction between the parties. The revisional
or inherent powers for quashing the proceedings at the initial stage can be exercised only
where the allegations made in the complaint or the first information report do not prima
facie disclose the commission of an offence or the allegations are so absurd and inher-
ently improper that on the basis of which no prudent person could have reached a just
conclusion that there were sufficient grounds in proceeding against the accused or where
there is an express legal bar engrafted in any provisions of the Code or any other statute
to the institution and continuance of the criminal proceedings or where a criminal pro-
ceedings is manifestly actuated with mala fide and has been initiated maliciously with the
ulterior motive for wrecking vengeance on the accused and with a view to spite him due to
private and personal grudge. The impugned judgment being contrary to the settled posi-
tion of law is thus not sustainable.

C.P.C., PREAMBLE : STAY OF PROCEEDINGS : NATURE OF OFFENCE IN CIVIL PRO-
CEEDINGS :

Mode of adjudication of in comparison to criminal proceedings- Civil proceedings,
held, as distinguished from the criminal action, have to be adjudicated and concluded by
adopting separate yardsticks- Onus of proving the allegations beyond reasonable doubt,
as in criminal case, is not applicable in the civil proceedings which can be decided merely
on the probabilities with respect to the acts complained of.

®
38. Cr.P.C., SECTION 482 : POWER OF THE HIGH COURT :
(2001) 8 SCC 570
DINESH DUTT JOSHI Vs. STATE OF RAJASTHAN

Section 482 CrPC confers upon the High Court inherent powers to make such orders
as mav be necazsary to give effect to any order under the Code, or to prevent abuse of the
process of any court or otherwise to secure the ends of justice. Every court has inherent
power to act ex debito justitiae- to do that real and substantial justice for the administra-
tion of which alone it exists or to prevent abuse of the process of the court. The principle
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embodied in the section is based upon the maxim: quando lex aliquid alicui concedit,
concedere videtur et id sine quo res ipsae esse non postest i.e. when the law gives
anything to anyone, it gives also all those things without which the thing itself wouid be
undvailable. The section does not confer any new power, but only declares that the High
Court possesses inherent powers for the purposes specified in the section. The section
has been embodied to cover the lacunae which are sometimes found in the procedural
law. The use of extraordinary powers conferred upon the High Court under this section are
however required to be reserved, as far as possible, for extraordinary cases.

The admitted position is that before exercising the powers under Section 482, the
High Court did not think it proper to serve a notice upon the appellant asking him to show
cause against the proposed order for setting aside the order of discharge passed in his
favour by the trial court. Under such circumstances, without commenting upon the mertis
of the case, it is held that the ends of justice would be served if the case is remanded back
to the High Court for passing fresh orders after affording the appellant an opportunity of
being heard.

NOTE : Judges are requested to go through the Article published in JOTI JOURNAL
2001 December at page 403 regarding “Inherent Powers of the Subordinate Civil Courts
in profile.”

N
39. Cr.P.C., SECTIONS 177 TO 187 : JURISDICTION :-
(2001) 8 SCC 630
SUKHJINDER SINGH Vs. STATE (NCT OF DELHI)

Criminal proceedings relating to same offence cannot be continued parallerly in more
than one court.

®
40. 1) Cr.P.C., SECTIONS 307 AND 321 : GRANT OF PARDON TO AN ACCUSED BY
COURT : OBJECT :-
2) N.D.P.S. ACT, SECTION 64 :
(2001) 8 SCC 289
JASBIR SINGH Vs. VIPIN KUMAR JAGGI

It is for the prosecution to decide necessity of. If it decides, court has to agree to
tendering of pardon. On facts it was held that Court was not justified in refusing to tender
pardon. Grant of pardon and withdrawal from prosecution compared. Role of prosecutor
under each section different.

Power to tender immunity from prosecution can be exercised at any time during the
course of trial before judgment Exercise of the power cannot be restricted to the period
prior to commencement of trial. Inspiration drawn from Ss. 307 and 321 Cr.P.C. on exer-
cise of the powers there under at any time during the trial. Prosecution under S. 64 means
the entire proceedings till judgment. Exercise of power to tender immunity under not arbi-
trary. Reasons required to be recorded for exercise of the power under S. 64 should be
germane to the object sought to be achieved by such exercise of such power. Object of
section 64 is the same as that of S. 307 Cr.P.C. There is no conflict between the power of
- Central Govt. under S. 64 of the Act and power of court under S. 307 Cr.P.C. But even

247



assuming there is any conflict, S. 64 would prevail. Hence after rejection of S. 307 Cr.P.C.
application for grant of pardon, immunity could be granted under S. 64 NDPS Act.

STATUTE LAW : SPECIAL ACTS :- Special Act overrides general Act. Late enact-
ment prevails o-er the earlier one.

WORDS AND PHRASES : “PROSECUTION”. “PUNISHMENT” :- These words have
no fixed connotation and are susceptible to both a wider and a narrower meaning.

However, according to the appellant the word “Prosecution” is limited to the initiation
of proceedings and, therefore, the grant of immunity cannot be made subsequently. We
are of the opinion that no principle of interpretation requires a statutory provision to be
broken down to the words which constitute it and then after defining each word individu-
ally, weld them together to arrive at the meaning of a phrase. Words take their colour from
the context in which they are used. Given the nature and object of the power, the word
“Prosecution” must in the context of Section 64 mean the entire proceeding till the judg-
ment of the court is delivered. It may be pointed ouf that the words “prosecution” and
“punishment” have been held to have no fixed coniictation and they are susceptibie of
both a wider and narrower meaning. S.A. Venkateraman Vs. Union of India, AiR 1954
SC 375.

EVIDENCE ACT, SECTIONS 133 AND 114 ILL (b):Testimony of Accomplice.Approver
is looked upon with great suspicion. But if found trustworthy and acceptable, then it can be
decisive in securing a conviction.

N.D.P.S., ACT, SECTION 64 (1) : POWER TO TENDER IMMUNITY FROM PROSECU-
TION :-

This power can be exercised at any time during the course of trial before judgment.
Exercise of power cannot be restricted to the period prior to commencement of trial. Inspi-
ration drawn from Ss. 307 and 321 Cr.P.C. on exercise of the powers there under at any
time during the trial. Prosecution under S. 64 means the entire proceedings till judgment.

Grant of pardon and withdrawal from prosecution are two different things. Role of
prosecution under each section is quite different.

Paragraphs 20 and 21 are reproduced :-

20. The role of the prosecutor under Section 307 is distinct and different from the part he
is called on to play under the provisions of Section 321 CrPC. Under Section 321. the
Public Prosecutor or the Assistant Public Prosecutor in charge of a case may, with
the consent of the court, at any time before the judgment is pronounced, withdraw
from the prosecution of any person either generally or in respect of any one or more
of the offences for which he is tried. The most noticeable difference between this
section and Section 307 of the Act is that unlike the grant of pardon under Section
307, withdrawal from prosecution under Section 321 CrPC is unconditional although
it does provide for the express permission of the Central Government in specified
cases. Section 321 also does not spell out the circumstances under which the power
may be exercised, either by the prosecution or by the court in granting consent. How-
ever, it has been judicially recognised that

“implicit in the grant of the power is that it should be in the interest of adminis-
tration of justice which may be either that it will not be able to produce sufficient
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evidence to sustain the charge or that subsequent information before prosecut-
ing agency would falsify the prosecution évidence or any other similar circum-
stance M.N. Sankarayara yancon Nair Vs. P.V. Bala Krishnan (1972) SCC
318.

Or it may be that.

“broader considerations of public peace, larger considerations of public justice
and even deeper considerations of promotion of long-lasting security in a local-
ity, or order in a disorderly situation or harmony in a faction milieu, or halting a
false and vexatious prosecution in a court, (may persuade) the executive. pro
bono publico, to sacrifice a pending case for a wider benefit”. Subash Chander
Vs. State, (1980) 2 SCC 155.

21. In contrast, the power of tendering pardon under Section 307 is restricted to one
consideration alone, namely, the obtaining of evidence from the person to whom
pardon is granted relating to the offences being tried, But it needs to be noted at this
stage that the power under Section 321 not only emphasises the role of the execu-
tive in the trial of offences but also that the executive can exercise the power at any
time during the trial but before the judgment is delivered. This will be relevant in
construing the language of Section 64 of the Act.

The object under Section 307 Cr.P.C. and under Section 64 NDPS Act is the same.
There is no conflict between the power of Central Government under S. 64 of the Act and
power of the court under S. 307 Cr.P.C. But even assuming there is any conflict, S. 64
would prevail, on the principle a special law overrides the general law.

Grant of pardon to an accused by the Court is for the prosecution to decide the
necessity of the same. If the prosecution so decides, court has to agree to tendering of
pardon. On facts it was held that Court was not justified in refusing to tender pardon.

While immunity from prosecution was granted to an accused by Narcotics Control
Bureau under S. 64 of NDPS Act, application under Section 311 filed by prosecution be-
fore Sessions Judge for leave to examine that accused as a witness in the pending case.
The application was rejected by Sessions Court under Section 311 which resulted in with-
drawal of immunity granted under S. 64 NDPS Act. It was held that the act was not justified
as Sessions Judge cannot sit in appeal over decision of Narcotics Control Bureau under
S. 64. The testimony of Accomplice/approver is looked upon with great suspicion. But if
found trustworthy and acceptable, then it can be decisive in securing a conviction.

[ ]
41. Cr.P.C., SECTION 125 : SECTION 125 IS A 'SPECIAL LAW!'

2) LIMITATION ACT, SECTIONS 6 AND 29(2) :-

2001(2) M.P.L.J., S.N. 23

MAYA DEVI Vs. SHANKARLAL

Section 125 Cr.P.C. is a 'Special law' within the meaning of Section 29(2) of the
Limitation Act and Section 6 confers a legal disability to minor to make application for
execution of order as per section 125 (3). Cr.P.C.
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42. Cr.P.C., SECTION 167 (2) PROVISO :- COMPULSIVE BAIL :-
2001 (2) M.P.L.J., S.N. 24
GANESH PRASAD Vs. STATE OF M.P.

The prescribed period of 60 days for filing the challan as per proviso to section 167
(2) of the Code had expired. The application for bail was submitted on 1-3-2001 and it
came before the trial court for consideration at 1.15 p.m. The charge-sheet was filed at
1.25 p.m. Thus the bail application was submitted before filing of the charge-sheet. There-
fore, it must be held that the accused has 'availed of' his indefeasible right even though the
Court has not considered the said application. 2001 AIR SCW 1500 relied on.

®
43. Cr.P.C., SECTION 190 (1), 209, 216, 223, 397 AND 482 :- INHERENT POWER
INVOKATION OF BY HIGH COURT AFTER DISMISSAL OF REVISION PETITION
SHOULD BE SPARINGLY AND CONSCIOUSLY EXERCISED :-
(2001) 8 SCC 522
RAJINDER PRASAD Vs. BASHIR

When revision petition filed by accused persons under Sections 397 and earlier been
dismissed by the High Court, it erred in entertaining petition filed by them under S. 482
seeking the same relief, in absence of any special circumstances. On merits also the High
Court erred in passing the order it did.

Cognizance can be taken by Magistrate of an offence (under S. 395 IPC) not in-
cluded in the charge-sheet submitted by police and thereafter, on being prima facie satis-
fied on the basis of evidence collected by police, about commission of that offence also by
some persons other than those arrested by police, it is the duty of the Magistrate to pro-
ceed against those persons also.

NOTE:- Judges are requested to go through the whole judgment for knowing princi-
ples regarding registration of a case, taking cognizance of an offence etc.
8
44. Cr.P.C.,SECTION 182 (2)(AS AMENDED BY THE AMENDING ACT OF 1978) R/W/
SS. 494, 494/109 AND 495 :- JURISDICTION OF THE TRIAL COURT REGARDING
THE OFFENCE OF BIGAMY :-
2001(3) M.P.H.T. 197
SMT. USHA GURU BAXANI Vs. LALIT GURU BAXANI

Deserted wife can prosecute offending spouse at a place where she has taken up
permanent residence.

Paragraph 5 of the judgment is reproduced :

It may be noticed that the section as it originally stood conferred jurisdiction only to
the Court within whose local jurisdiction the offence was committed or the offender last
resided with his or her spouse by the first marriage. The clause "or the wife by the first
marriage has taken up permanent residence after the commission of the offence" was
incorporated bv the Amending Act 1978. Eventually this was done to facilitate the first wife
Lo file a complaint at a place where she had taken up residence after the husband married

gain. The intention of the Parliament clearly is to make it convenient for the deserted wife
{o prosecute the offending spouse. A hypertechnical view is likely to defeat the very spirit
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of the Act. If there is sufficient material from which permanent residence on the first wife
can be inferred at a place within the jurisdiction in favour of wife notwithstanding he fact
that her written complaint does not specifically made such averments. We are fortified in
our view by the decision cited by the applicant. It may be mentioned here that Sushil
Chandra Khare's case on which reliance was placed by the non-applicants is distinguish-
able on facts because the note does not show that the father of the complainant wife was
himself a permanent resident of Jabalpur.

®
45. Cr.P.C., SECTION 457 : FOREST ACT, SECTIONS : 52-A, 52-B AND 57-C :- DIS-
POSAL OF PROPERTY WHEN CANNOT BE TAKEN BY FOREST OFFICER : RE-
STRAINT BY CRIMINAL COURTS :-
2002 (1) M.P.L.J. 66
MANOJ KUMAR JAIN Vs. STATE OF M.P.

Disposal of vehicle seized by police used for committing offence under Forest Act.
Magistrate intimated by Forest Authorities that proceedings under section 52-A and 52-B
are being taken up for confiscation of property. Magistrate was right in stopping proceed-
ings under section 457, Cr.P.C. and dismissing application of owner of vehicle for its pos-
session. State of M.P. Vs. Rakesh Ku. 1994 JLJ 581 referred to.

: &
46. Cr.P.C., SECTION 202 (2) PROVISO : CHOICE OF COMPLAINANT TO DECIDE
WITNESSES TO BE EXAMINED :-
2002 (1) MPLJ 22
KISHOR SINGH VS. SUDAMA PRASAD

In case of complaint by private person it is the discretion of complainant to produce
witnesses of his choice.

Part of paragraph 5 and paragraph 6 are reproduced with the courtesy of MPLJ pub-
lishers :-

5. Apart from the above, | wish to further add that the contention putforth on behalf of
the petitioners is not sustainable in the light of scheme and object underlying in sec-
tions 207, 208 and 209 of the Code. The proviso to sub-section (2) of section 202 of
the Code could not be interpreted so as to exclude the discretion of complainant in
the matter of selection of witnesses. It could not be interpreted and construed to
mean that learned Magistrate could compel the complainant to examine all the wit-
nesses of the list submitted by him. The proviso on its proper interpretation simply
enjoins a duty on the Magistrate to call upon the complainant to produce all wit-
nesses. His legal obligation is limited to calling upon the complainant and no further.
Therefore, it is the discretion of the complainant to produce witnesses of his choice.
He is the person to decide the number of witnesses to be produced for examination
taking into consideration the aspect of its sufficiency to prove the allegations against
the accused. As far as the Magistrate, a duty is cast upon him to examine all the
witnesses that are produced by complainant or also those witnesses whom he wants
to produce with the assistance of the Magistrate, In my view, a reference to the pro-
visions of sections 207, 208, and 209 of the Code along with section 202 would be
useful to elaborate the aforesaid view.
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47.

A Sessions Court takes cognizance of the case only after the case is committed to it
under section 209 of the Code. The Magistrate is required to commit the case to the
Court of Sessions under section 209 of the Code whether it is instituted on a police
report or otherwise. When the police files a charge-sheet under section 173 of the
Code, it produces all the evidence on which it rests its case for proving allegations
against the accused. All such evidence produced with the charge sheet has to be
made known to accused under section 207 of the Code wherein the Magistrate has a
duty to furnish the copies of the documents referred to therein. The sole object be-
hind section 207 of the Code is to apprise the accused of the total evidence likely to
be used against him in proving allegations against him. However, during the course
of trial, the prosecutor for various reasons has discretion not to produce certain wit-
nesses for examination although those may be listed in the charge-sheet. The vari-
ous reasons for nor-examination of witness may be (i) that those might have been
won over by the opposite (ii) their examination may not be necessary to avoid multi-
plicity etc. The discretion is left to the prosecutoi as regards the production of evi-
dence. He is the judge to decide the sufficiency of evidence to prove the allegations
and it is in this background that he may not examine some witnesses out of the list of
witnesses included in the charge-sheet. In a case of complaint by a private person,
prosecutor’s role is discharged by the complainant himself and it is he who has a
choice to decide as to what evidence is to be produced whether documentary or oral
and therefore he has to decide the number of witnesses as well. As in the case
instituted on a police report, the evidence contained in charge-sheet under section
173 Criminal Procedure Code is the total evidence on the basis of which, the Magis-
trate is required to commit the case, so in the case instituted on a private complaint,
the evidence produced by the complainant in any inquiry before the Magistrate under
sections 200 and 202 before the Magistrate under sections 200 and 202 of the Code
would be the total evidence which would form the basis for the commitment of the
case and in both the cases, the Sessions Court cannot go beyond the evidence so
produced by the police in the charge-sheet and the complainant in inquiry under
section 200 and section 202 of the Code. Therefore, what is required under proviso
to sub-section (2) of section 202 of the Code is that the Magistrate has, in fact, to call
upon the complainant to produce all the evidence he wishes to produce and it is for
the complainant to decide as to what evidence he would produce. The requirement
under the proviso is that Magistrate has to examine the witnesses produced by the
complainant or those whom he wants to produce with the assistance of the Court in
procuring their attendance.

. ®
DIVORCE ACT, SECTION 10 : DIVORCE ON THE GROUND OF ADULTERY :
PROOF OF ADULTERY :-
2) APPRECIATION OF EVIDENCE CIVIL AND CRIMINAL
2001 (2) M.P.L.J. 401 (FB)
SUNIL MASIH Vs. ELIZABETH DAISY

Petitioner on basis of circumstantial and presumptive evidence must convince court

that adultery is committed by spouse in question. Divorce in civil proceedings therefore,
cannot be compared with criminal proceedings. In former the petitioner is required to prove
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his case by preponderance of probabilities, decree of it depends on the nature and gravity
of the allegation while requirement in the criminal proceedings is to prove the case be-
yond reasonablg doubt. Direct proof of adultery is not available. Therefore cannot be given
since direct proof is normally not available, circumstantial and presumptive evidence re-
quires important which should convince the court.

The mode of proof by filing affidavits is neither legally permissible nor can be consid-
ered in absence of proper justification. It is well settled that unless statute permits evi-
dence by affidavits, they cannot be accepted nor reliance placed on facts stated therein.
By this method, the other side seriously prejudiced. They could move the court for produc-
tion of additional evidence With justification permitted by law.

. ®
48. 1) EASEMENTS ACT, SECTION 19 :
2) TRANSFER OF PROPERTY ACT, SECTION 8 : EASEMENT TRANSFER OF :
2002 (1) MPLJ 149
DHANANJAN BISEN (Dr.) Vs. SMT. DEVI BAI

Easement annexed to dominant heritage passes with it to person in whose favour
transfer takes place.

An easement annexed to the dominant heritage passes with it to the person in whose
favour the transfer takes place. That is also the effect of section 8 of the Transfer of Prop-
erty Act. An easement passes with the property for the beneficial employment of which it
exists, as a thing appurtenant thereto. As the benefit of an easement passes with the
dominant tenement into the hands of subsequent owner of that tenement, similarly the
burden of it passes with the servient tenement to every person into whose occupation the
servient tenement comes. Second Appeal dismissed in limine. AIR 1955 AP 199 relied
on.

NOTE :- Judges are requested to go through Sections 8, 35, 50, 55 and 108 of the
T.P. Act to know the complete law regarding incidents of transfer.
®
49. EDUCATION : NATURAL JUSTICE :- MASS COPYING :-
2002 (1) M.P.L.J. 138
RAMGOPAL BHADORIYA Vs. SECRETARY, BOARD OF SECONDARY EDUCA-
TION

Decision of Board of Secondary Education cancelling results in case of mass copy-
ing. Principles of natural justice are not attracted.

Where unfair means of mass copying was adopted by the examinees the question of
holding detailed enquiry in respect of each individual is a Herculean task. In a case of
mass copying the Board has to take a drastic action. True, it is, when there is mass scale
copying and examination in respect of centres pertaining to some papers had been can-
celled, there may be some innocent students who suffer but that will not be of paramount
consideration or a governing factor to attract the concept of audi alteram partem. When
there are so many students it is not expected of the Board to conduct a quasi judicial
enquiry to arrive at the truth or falsity of allegation against each examinee. May be in
given case when at the principal centre a single candidate is involved in malpractice thj
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Board while taking drastic decision against him may be required to follow the principles of
natural justice but in a case of mass copying the principles of natural justice are not at-
tracted. Requiring the Board to do so would usher total chaos and anarchy. 1970 SC 1269
and AIR 1993 Orissa 27 referred to

~In this judgment Miss Reeta Vs. Berhampur University and another, AIR 1993
Orissa 27 referred to above. The judgment reproduced part of paragraph 19 which is as
under:-

“19. Further, the cancellation of her result was due to mass copying. In cases of
mass copying, natural justice is not required to be complied with and as such it is
apparent that the candidate in question does not get an opportunity to have his say
in the matter......".

Paragraph 18 of the judgment is reproduced:-

Before parting with the case | may observe that students are the future of the Nation
and they are the real backbone. If they get thems 'ves involved in adopting summary
methods to achieve success the said success shall not only be short lived but weuld not
be beneficial for them in the long run. An examination should not be perceived as a battle
and the professors and invigilators as enemies. The students, while appearing in an ex-
amination, must create an atmosphere where the professors and invigilators may realise
that their presence in the examination hall is a formality, a redundent one: But presently
the situation is just the reverse. The students take recourse to various tactics to instil a
sense of fear in those who invigilate and supervise as a result of which sometimes the
police force is requisitioned. Every student must remember by indulging in copying he
does not acquire knowledge but becomes a liability to himself. A student who does not
perform the duties of a student cannot claim the rights and cannot claim the privileges of
a new generation. Every student must remember that he has to follow the rule of law. He
must recall that Greek Philosopher Socrates refused to run away from the jail in spite of
request by his desciples as he felt that it would amount to violation of law. A student
should not forget that his primary duty is to study and appear in an examination in the
most fair and scrupulous manner. Threatening the invigilators or superintendents is not an
act of heroism but is one of cowardice. A student must keep in his mind that a hero is the
‘living light fountain’ and has ‘heroic nobleness’ and a ‘natural luminary shining by the gift
of heaven’ and involvement in copying not only destroys his basic native heroic nobility but
sends him to the depths of abysmal hell. In my view no student would like to exhibit cow-
ardice. He must sanguinely believe in the concept of upheaval as preached by Swami
Vivekananda. Let conscience prevail and let the truth reign. Let copying be buried in its
coffin failing which the Board shall be compelled to seek appropriate assistance from the
State Government to control the situation at the examination centres. It is hoped that
examinations shall be conducted in peaceful, fair, scrupulous and dignified manner.

®
50. EVIDENCE ACT, SECTION 113-A : PRESUMPTION UNDER :-

2) I.LP.C., SECTION 306 :-

2001 (2) M.P.L.J., S.N. 15

RAMESH Vs. STATE OF M.P.

Sine-qua-non for raising presumption is proof of cruelty by husband or relatives of
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husband towards deceased wife. In absence of such proof by prosecution that deceased
woman was ever subjected to cruelty presumption of abatement to suicide cannot be raised.

NOTE :- Judges are requested to go through 1971 JLJ S.N. 80 Pancharam Vs.
State of M.P. The important sentence is, "the behaviour of the husband may be a cause
for suicide of his wife, but that cannot be equated with abatement which requires a posi-
tive step to be taken by a person to induce the commission of the offence. This may be the
basic law to differentiate the principle regarding suicide and abatement to commit suicide.

®
51. EVIDENCE ACT, SECTION 112 : PRESUMPTION OF LEGITIMACY UNDER THE
SECTION

2001(2) M.P.L.J. 455
MANJEET SINGH Vs. MEENA

Child born during wedlock. Unless absence of access is established presumption of
legitimacy cannot be displaced.

The law presumes strongly in favour of legitimacy of the off-spring. A child born dur-
ing the continuance of a valid marriage is legitimate unless no access is proved by the
husband. The proof of non-access must be strong, distinct, clear, satisfactory and conclu-
sive. Unless absence of access is established presumption of legitimacy cannot be dis-
placed. "Access" and "non-access" mean the existence or non-existence of opportunities
for sexual intercourse; it does not mean actual cohabitation. It is a reputable presumption
of law under Section 112 that a child born during the lawful wedlock is legitimate, and that
access occurred between the parents. This presumption can only be displaced by a strong
preponderance of evidence and not by a mere balance of probabilities. AIR 1954 SC 176,
AIR 1987 SC 1049 and AIR 1993 SC 2295.

@
52. EVIDENCE ACT, SECTIONS 112 AND 4 : CONCLUSIVE PRESUMPTION UNDER
S. 112 :
MODE OF REBUTTAL OF AND STANDARD OF PROOF THEREFORE :-
(2001) 5 SCC 311
KAMTI DEVI Vs. POSHI RAM

The party seeking to rebut the presumption must show that neither he had the oppor-
tunity to approach his wife nor had his wife the opportunity to approach him during the
relevant period. The standard of proof in such case is higher than the standard of prepon-
derance of probabilities but not necessarily amounting to standard of proof beyond any
reasonable doubt. Finding reached by the first appellate court on the basis of evidence
adduced by both the parties that the husband had no opportunity to have liaison with the
wife, held not subject to interference in second appeal.

NOTE :- For ready reference, the words "Conclusive Proof" referred to under Section
4 of the Evidence Act are reproduced :-

"When one fact is declared by the Act to be conclusive proof of another, the Court
shall on the proof of one fact record the other as proved and shall not allow evidence to
be given for the purposes of disproving it."
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53. EVIDENCE ACT, SECTION 113-A
2) I.P.C., SECTION 306
2001 (2) M.P.L.J., S.N. 16
RAMESH CHANDRA Vs. STATE

Applicant/accused alleged to have made demand for refund of money which he though
deceased owed to him in gambling. Such demand would not come within category of
offence under Section 306 read with section 107 IPC. No charge under section 306 made
out. Revision application challenging framing of charge under Section 306, IPC allowed.
The accused was discharged. Reference was made to Ved Prakash Vs. State of M.P,,
1995 M.P.L.J. 458.

®
54. EVIDENCE ACT, SECTION 113-A
2) I.LP.C., SECTION 498-A
2001(2) M.P.L.J. 383
AHSHAN KHAN Vs. STATE OF M.P.

Suicide of wife was in consequence of harassment of appellant husband. The ac-
cused was acquitted under the said charge. Conviction under Section 498 can be sus-
tained even without 113-A of Evidence Act.

®
55. 1) EVIDENCE ACT, SECTION 106 : ABDUCTION AND MURDER :-
2) EVIDENCE ACT, SECTION 134 : NON-EXAMINATION OF INVESTIGATING
OFFICER : . :
3) CRIMINAL TRIA : IDENTIFICATION OF ACCUSED AT NIGHT :-
(2001) 8 SCC 311
RAM GULAM CHAUDHARY Vs. STATE OF BIHAR

Prosecution case was that after assaulting the victim accused persons carried away
the body. The victim was not seen alive since then. No explanation given by the accused
as to what they did with the victim thereafter. Accused abductors, who had special knowl-
edge in this regard, having withheld the information. It was held that an inference can be
drawn that they had murdered the victim. Adverse inference from is a piece of circumstan-
tial evidence.

Non-examination of investigating officer, where there were several witnesses who
had given credible and believable evidence regarding place of occurrence. the evidence
cannot be discarded merely because the investigating officer had not been examined when
in the circumstances of the case the investigating officer could not have given any evi-
dence as to the actual place of occurrence, Non-examination of the investigating officer
had not caused any prejudice to the accused-appellats. Prosecution’s failure to examine
1.O. is not fatal, when He could not have contributed the expected evidence.

With the courtesy of SCC publishers paragraphs 25 to 30 of the judgment are repro-
duced :- :

25. Mr. Mishira next submitted that the investigating officer was not examined in this case.
He submitted that this has caused serious prejudice to the accused persons inas-
much as if the investigating officer had been examined then the appellanats could
have established that the assault had taken place not in the courtyard but had actu-
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26.

27.

29

30.

ally taken place on the road. He submitted that the non-examination of the investigat-
ingr officer has deprived the appellant from showing that there was no water in the pit
as claimed by PW 3.

In the case of Ram Dev v. State of U.P. 1995 Supp (1) SCC 547 this Court has held
that it is always desirable for the prosecution to examine the investigating officer.
However, non-examination of the investigating officer does not in any way create any
dent in the prosecution case much less affect the credibility of the otherwise trust-
worthy testimony of the eyewitnesses.

In the case of Behari Prasad v. State of Bihar (1996) 2 SCC 317 this Court has held
that for non-examination of the investigating officer the prosecution case need not
fail. This Court has held that it would not be correct to contend that if the investigating
officer is not examined the entire case would fall to the ground as the accused were
deprived of the opportunity to effectively cross-examine the witnesses and bring out
contradictions. It was held that the case of prejudice likely to be suffered must de-
pend upon the facts of each case and no universal straitjacket formula should be laid
down that non-examination of investigating officer per se vitiates the criminal trial.

In the case of Ambika Prasad v. State (Delhi Admn.) (2000) 2 SCC 646 it was held
that the criminal trial is meant for doing justice not just to the accused but also to the
victim and the society so that law and order is maintained. It was held that a Judge
does not preside over the criminal trial merely to see that no innocent man is pun-
ished. It was held that a Judge presides over criminal trial also to see that a guilty
man does not escape. It was held that both are public duties which the Judge has to
perform. It was held that it was unfortunate that the investigating officer had not stepped
into the witness box without any justifiable ground. It was held that this conduct of the
investigating officer and other hostile witnesses could not be a ground for discarding
evidence of PWs 5 and 7 whose presence on the spot was established beyond any
reasonable doubt. It was held that non-examination of the investigating officer could
not be a ground for disbelieving eyewitnesses.

In the case of Bahadur Naik v. State of Bihar (2000) 9 SCC 153 it was held that
non-examination of an investigating officer was of no consequence when it could not
be shown as to what prejudice had been caused to the appellant by such non-exami-
nation.

In our view, in this case also non-examination of the investigating officer has caused
no prejudice at all. All that Mr Mishra could submit was that the examination of the
investigating officer would have shown that the occurrence had taken place not in the
courtyard but outside on the road. The investigating officer was not an eyewitness.
The body had already been removed by the appellants. The investigating officer,
therefore, could not have given any evidence as to the actual place of occurrence.
There were witnesses who have given credible and believable evidence as to the
place of occurrence. Their evidence cannot be discarded merely because the inves-
tigating officer was not examined. The non-examination of the investigating officer.
has not led to any prejudice to the appellants. We, therefore, see no substance in this
submission.
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Succifiency of light to identify the accused at night. Prosecution evidence exclusively
establishing that deceased and his father were having meals in the verandah of their house
at night and that mother and sister of the deceased were serving the meals. According to
prosecution-accused-appellants armed with lethal weapons appearing there and assault-
ing the deceased. It was held that when deceased was having meals in the verandah at
night, it can be inferred that a source of light had been put at that place. Hence there is no
substance in the contention that as the lanterns were not seized from the place of occur-
rence, prosecution failed to establish that there was any source of light. Visual capacity of
villagers even if lanterns were placed on the floor, it was held that it was possible for the
witnesses, who were villagers, to identify the accused persons, more so when the ac-
cused were known to them. There is no substance in this submission. The visual capacity
of urban people who are acclimatised to fluorescent lights or incadescent lamps is not the
standard to be applied to villagers, whose optical potency is attuned to country-made
lamps. The visibility of villagers is conditioned to such lights and hence it would be quite
possible for them to identify men and matters in such light. Also the appellants were from
the same village and were known to the witnesses. Kalika Tiwari Vs. State of Eihar,
(1997) 4 SCC 445 relied on. (Note : Please refer to AIR 2001 SC 116 Abdul Karim Vs.
State, JOIT 2001 Page 368).

®
56. EVIDENCE ACT, SECTION 112 : PRESUMPTION OF MARRIAGE :- CONCLUSIVE
PROOF (SECTION 4 EVIDENCE ACT)
2001 (2) M.P.L.J. 504
BHAGWAT PRASAD Vs. PRANBAI SAMARU

Where there is cogent evidence led by the defendant that she was duly married as
per caste custom and that thereafter they lived together as husband and wife and were
recognised as such by the society and she gave birth to children during the period while
living as his wife, she and children were entitled for the dues payable on the death of
deceased who was an employee of the State Government serving in the Education De-
partment. :

®
57. 1) S.76 EVIDENCE ACT - REQUIRMENTS :

2) AFFIDAVIT :-

(2001) 8 SCC 358

T. PHUNGZATHANG Vs. HANGKHANLIAN

Administering oath and making an endoresement in proof thereof are acts of the
officer administering the oath and are not integral part of the affidavit. If affidavit is in
prescribed form, mistake in the verification portion thereof cannot be a ground for sum-
mary dismissal of the election petition.

WORDS AND PHRASES : MEANING OF WORDS “TRUE COPY”:- SEE S. 76 EVIDENCE
ACT

The law laid down by the Constitution Bench of the Supreme Court in T.M. Jacob
case (1999) 4 SCC 274 may be summed up as under :-

“i)  The object of serving a “true copy” of an election petition and the affidavit filed in
support of the allegations of corrupt practice of the respondent in the election peti-
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tion is to enable the respondent to understand the charge against him so that he can
effectively meet the same in the written statement and prepare his defence. The
requirement is of substance and not of form.

ii)  The test to determine whether a copy was a true one or not was to find out whether
any variation from the original was calculated to mislead a reasonable person.

iii)  The word “copy” does not mean an absolutely exact copy. It means a copy so true
that nobody can by any possibility misunderstand it.

iv) Substantial compliance with S. 81 (3) was sufficient and the petition could not be
dismissed, in limine, under S. 86 (1) where there had been substantial compliance
with the requirements of S. 81 (3) of the Act.”

®

58. 1) HINDU MARRIAGE ACT, SECTION 21
2) C.P.C., SECTION 151 : GRANT OF INJUNCTION : JURISDICTION OF THE
COURT INHERENT POWERS OBJECT OF :

2002 (1) M.P.L.J. 68
PRATIKSHA Vs. PRAVIN DINKAR TAPASWI

Restraining the wife from forceable entering the house of the husband. The powers
can be exercised by the Court in Matrimonial disputes.

The facts of the case are reproduced :-

2. The facts giving rise to this appeal are that the respondent/husband filed a divorce
petition under section 13 (1) (a) of the Hindu Marriage Act against the appellant/wife on
the ground of cruelty. Along with this petition, respondent/husband has also filed an appli-
cation under Order XXXIX, Rules 1 and 2 read with section 151 of the Code praying therein
that appellant/wife be restrained not to forcibly enter into the house of the respondent/
husband because the appellant/wife has threatened to the respondent/husband to commit
suicide and the submission of the husband in the application was that on 28th March,
1998 she has finally left the house of the respondent/husband along with all her silver and
gold ornaments in the absence of the respondent without his knowledge and since then
she is residing along with her brother and the respondent is apprehending that the wife
may come again in the house of the husband and méay create some problem and also
commit suicide and may involve the husband in some criminal case, therefore, she be
restrained not to forcibly enter into the house of the husband. This application was heard
by the trial Court and by impugned order dated 27-7-1998 allowed the same and granted
an injunction against the appellant/wife. This application was objected by the wife before
the trial Court and it was submitted that no such injunction can be granted as there is no
provision under the Hindu Marriage Act for grant of such injunction but the trial Court after
considering the submissions of the learned counsel for the parties granted an injunction
exercising inherent powers under section 151 of the Code, against which appellant/wife
has filed this Misc. Appeal.

Paragraphs 9 and 13 of the judgment are reproduced :-

Section 151 of the Code is not a substantive provision conferring any right to get any
relief of any kind. The object of the Legislature in enacting the various provisions of laws
of procedure is also to serve the ends of justice. This section provides recognition of an!
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age-old well established principle that every Court has inherent powers to act ex debito
justitiae to do that real and substantial justice for the administration of which alone it
exists or to prevent abuse of the process of the Court. It has been held by the Supreme
Court in the case of M/s Jaipur Mineral Development Syndicate, Jaipur Vs. The Commr.
of L-T, New Delhi, reported in AIR 1977 SC 1348 that, “Every Court is constituted for
the purposes of doing justice according to law and must be deemed to possess, as
a necessary corollary; and as inherent in its very constitution, all such powers as
may be necessary to do the right and to undo a wrong in the course of the adminis-
tration of justice.”

From the aforesaid discussion, it is clear that under inherent powers the Courts hear-
ing petitions regarding conjugal rights and matrimonial obligations can issue injunctions
and preventive order, and in a case the element of property under dispute, the Court can
also exercise powers under O. XXXIX, Rr. 1 and 2 of the Code to prevent misuse and
waste of the property.

=}
59. HINDU MARRIAGE ACT, SECTION 13(1)(i-a) AND (i-b) :- DESERTION : ESSEN-
TIAL INGREDIENTS FOR DIVORCE :-
2001 (2) M.P.L.J. 433
GAJENDRA Vs. SMT. MADHUMATI

Desertion on the ground of cruelty is desertion itself.

The expression 'desertion' is not defined in the Hindu Marriage Act. 'Desertion’ in the
context of matrimonial law represents a legal conception which is very difficult to define.
Essential ingredients of 'desertion’ so as to furnish a ground for relief of divorce under the
Act are : (a) Factum of separation; (b) Intention to bring cohabitation permanently to an
end animus deserendi; and (c) the element of permanence i.e. elements (a) and (b) as
above should continue during the entire statutory period of two years.

Paragraph 12 of the judgment is reproduced :-

12. Under section 13(1)(i-b) of the 'Act' one of the grounds of granting divorce is deser-
tion. A decree for divorce can be granted on the ground that the other spouse has
deserted the petitioner for a continuous period of not less than-two years immedi-
ately preceding the presentation of the petition. The expression 'desertion’ is not
defined in the 'Act'. 'Desertion’' in the context of matrimonial law represents a legal
conception which is very difficult to define. Essential ingredients of 'desertion’, so as
to furnish a ground for the relief of divorce are :

(a) Factum of separation;
(b) Intention to bring cohabitation permanently to an end - animus deserendi; and

(c) The element of permanence i.e. elements (a) and (b) as abowe should continue
during the entire statutory period.

The explanation clause of section 13(1)(i-b) of the 'Act' provides that the expression
‘desertion’ maars the desertion of the petitioner by the other party to the marriage without
[reasonabie cause and without the consent or against the wish of such party, and includes
tthe wilful neglect of the petitioner by the other party to the marriage, and its grammatical
lvariations and cognate expressions shall be construed accordingly. Thus, the above ex-
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planation has widened definition of desertion to include wilful neglect of the respoi ~ent
and so as to amount to matrimonial offence, desertion must without reasonable cause and
without the consent or against the wish of the petitioner. The offence of desertion thus
commences when the fact of separation and the animus deserendi co-exist.

®
60. 1) HINDU WOMEN’S RIGHT TO PROPERTY ACT, 1937, SS. 3 (2) AND (3) :-
2) BOMBAY AGRICULTURAL DEBTORS RELIEF ACT, 1947, S. 37 :-
(2001) 8 SCC 487
NARAYAN GOVIND HEGDE Vs. KAMALAKARA SHIVARAMA

Section 37 of the Bombay Agricultural Debtors Relief Act, 1947 not invocable against
Hindu widow exercising her right to incur debt and alienate property for reasons of family
necessity. Sale of property for satisfaction of award against her is binding on her son, who
cannot challenge award on ground that he as reversioner is the sole owner of the property.

A Hindu widow succeeds as an heir to her husband. The ownership of properties
vests in her. She fully represents the estate, the interest of the reversioners therein being
only spes successionis. In the case in hand after the death of her husband, the widow
succeeded to the property of her husband and she was entitled to full enjoyment of the
estate subject to limited interest known as Hindu women’s estate. The right includes right
to alienate the property for legal necessity of family. Therefore, the allegation of the appli-
cant, her son that he was the sole owner of the disputed land is not sustainable in law.

In the case in hand the disputed land was sold for legal necessity. In the present
application there is no averment or evidence to show that there was legal necessity, there-
fore, it is held that the sale in question is binding on the applicant, who is reversioner.

®
61. I.P.C., SS. 498-A EXPLN. (a) AND 511 : ATTEMPT TO COMMIT AN OFFENCE

AND ATTEMPT ITSELF CONSTITUTES AN OFFENCE : EXPLAINED :-

(2001) 8 SCC 633

SATVIR SINGH Vs. STATE OF PUNJAB AND OTHER ALLIED CASE

“Attempt” to commit an offence is an essential condition. When the attempt itself
constitutes an offence under IPC, S. 511 is not attracted. Cruelty driving the woman to
commit suicide. Accused (husband, mother-in-law and father-in-law) asking the victim to
end her life by throwing herself in front of running train. Victim attempting to commit sui-
cide accordingly. But that attempt instead of resulting in her death maimed her. On facts,
accused persons’ conviction under S. 498-A upheld. S. 511 not attracted. But while reduc-
ing the sentence of imprisonment to the period already undergone, fine enhanced to Rs. 1
lakh each for all the three accused payable by way of compensation to the victim.

I.P.C., SECTIONS 306 OR 304-B :
EVIDENCE ACT, SECTION 113-A : SCOPE OF OFFENCE U/s 306 r/w/s 113-A
EVIDENCE ACT COMPARED :-

To constitute offence under S. 304-B r/w/s. 113-A Evidence Act, it is necessary that
cruelty or harassment must have caused “soon before her death” or earlier but under S,
306 r/w S. 112-A Evidence Act there is no such requirement.

* With the courtesy of SCC publishers following portion is reproduced :
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The essential components of Section 304-B are : (i) Death of a woman occurring
otherwise than under normal circumstances, within 7 years of marriage. (ii) Soon before
her death she should have been subjected to cruelty and harassment in connection with
any demand for dowry. When the above ingredients are fulfilled, the husband or his rela-
tive, who subjected her to such cruelty or harassment, can be presumed to be guilty of
offence under Section 304-B. To be within the province of the first ingredient the provision
stipulates that “where the death of a woman is caused by any burns or bodily injury or
occurs otherwise than under normal circumstances”. It may appear that the former limb
which is described by the words “death caused by burns or bodily injuriy” is a redundancy
because such death caused by burns or bodily injury” is a redundancy because such
death would also fall within the wider province of “death caused otherwise than under
normal circumstances”. The former limb was inserted for highlighting that by no means
death caused by burns or bodily injury should be treated as falling outside the ambit of the
offence.

Section 306 IPC when read with Section 113-A of the Evidence Act has only enabled
the court to punish a husband or his relative who subjected a woman to cruelty (as envis-
aged in Section 498-A IPC) if such woman committed suicide within 7 years of her mar-
riage. It is immaterial for Section 306 IPC whether the cruelty or harassment was caused
“soon before her death” or earlier. If it was caused “soon before her death” the special
provision in Section 304-B IPC would be invocable, otherwise resort can be made to Sec-
tion 306 IPC. .

No doubt, Section 306 IPC read with Section 113-A of the Evidence Act is wide
enough to take care of an offence under Section 304-B also. But the latter is made a more
serious offence by providing a much higher sentence and also by imposing a minimum
period of imprisonment as the sentence. In other words, if “death caused otherwise than
under normal circumstances within 7 years of the marriage as a sequel to the cruelty or
harassment inflicted on a woman with demand of dowry, soon before her death. Parlia-
ment intended such a case to be treated as a very serious offence punishable even up to
imprisonment for life in appropriate cases. It is for the said purpose that even up to impris-
onment for life in appropriate cases. It is for the said purpose that such cases are sepa-
rated from the general category provided under Section 306 IPC (read with Section 113-A
of the Evidence Act) and made a separate offence.

It is, therefore, not possible to accept the contention that if the dowry-related .death is
a case of suicide it would not fall within the purview of Section 304-B IPC at all. Suicide is
one of the modes of death falling within the ambit of Section 304-B IPC

I.P.C. : S. 304-B : DOWRY, MEANING OF : The word “dowry” in section 304-B has to
be understood as it is defined in section 2 of the Dowry prohibition Act, 1961. Thus, there
are three occations related to dowry. One is before the marriage, second is at the time of
marriage and the third is “at any time” after the marriage. The third occasion may appear
to be an unending period. But the crucial words are “in connection with the marriage of the
said parties”. This means that giving or agreeing to give any property or valuable security
on any of the anove three stages should have been in connection with the marriage of the
parties. There can be many other instances for payment of money or giving property as
between the spouses. For example, some customary payments in connection with birth of
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a child or other ceremonies are prevalent in different societies. Such payments are not
enveloped within the ambit of “dowry”.

[ J
62. I.P.C., SECTION 302 :- MURDER TRIAL :-
2001 (2) M.P.L.J., S.N. 18
MEHTU Vs. STATE OF M.P.

Articles of deceased recovered on basis of memorandum of appellants/accused. In
absence of any material to suggest that deceased was wearing those articles before com-
mission of crime its recovery will not lead to only conclusion that appellants have commit-
ted murder.

@
63. L.P.C., SECTION 406
2) HINDU MARRIAGE ACT, SECTION 27 : DISPOSAL OF PROPERTY WITH REF-
ERENCE TO CRIMINAL BREACH OF TRUST :-
2001 (2) M.P.L.J. 510
VIKAS KUMAR JAIN Vs. RITA JAIN

Complainant complained in respect of the offence of criminal breach of trust under
section 406, IPC. According to the complainant articles including bank drafts which were
her stridhan were given by her parents to accused, her husband and in-laws. Accused
was residing at Gaziabad in U.P. while complainant was residing in Bhopal. One of the
bank drafts was entrusted to accused No. 3 mother-in-law at Bhopal. The Court at Bhopal
had territorial jurisdiction in the circumstances to entertain the complaint in view of sec-
tion 181 (4) r/w/s 184 Cr.P.C.

° ;
64. |.P.C., SECTIONS 306 AND 498-A : HARRASSMENT NEED NOT ACCOMPANY

DEMAND : THE WORD 'CRUELTY' EXPLAINED :-

2001 (2) M.P.L.J. 513

KANHAI KUDAU CHAMAR Vs. STATE OF M.P.

Suicide within 5 years of marriage. Accused is the husband of the deceased. There
was evidence on record to show that immediately before the death subjected to cruelty.
She was under constant threat. There was evidence that when her brother had come to
take her back she was not sent by accused and her brother was ill treated and accused
ran behind him to beat. Fjnding no way out she appeared to have jumped into the well
along with her infant daughter. The circumstances clearly made out that deceased was
subjected to utmost cruelty.

&
65. IL.P.C., SECTIONS 405, 406 AND 448 :- CRIMINAL BREACH OF TRUST :-

2) I.P.C., SECTIONS 441, 442 AND 448 :- TRESPASS :-

2001 (3) M.P.H.T. 37 (CG)

ROHIT VERMA Vs. SHEIKH SULTAN

Possession of property was given to applicants/purchasers under the agreement
signed by complainant/owners. It was not alleged that property was kept in trust and appli-
cants/purchasers cannot be prosecuted for committing offence under section 406 or for,
trespass.
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For application of Section 441, IPC the prosecution must prove that the accused
entered into or upon the property which was in possession of the complainant or in the
alternative it must be proved that the complainant was in symbolical possession of the
property, but the accused with an intention to commit some offence entered into the prop-
erty. In the alternative, the prosecution may prove that the entry of the accused was lawful,
but after he was required to leave, he refused to leave and thereafter remained on the
property unlawfully.

The service of the notice would simply say that the complainants were demanding
back the possession, but that would not mean that either the entry of the accused was
illegal or their continuous possession would become criminal trespass under Section 441,
IPC or would amount to house-trespass under Section 442, IPC. Prima facie there is no
evidence on the record to show or suggest that the accused persons/purchasers entered
into or upon the property which was in possession of the third party with an intention to
commit an offence. Issuance of summons to the present applicants\purchasers cannot be
justified either on the facts or on law. The proceedings registered against them deserve to
be and are accordingly quashed.

®
66. |.P.C., SECTION 406 : TERRITORINL JURISDICTION
2) CR.P.C., SECTIONS 181(4), 184 AND 177 :-
2001 (Il) MPWN NOTE 55
VIKAS KUMAR Vs. SMT. RITA JAIN

One of the bank drafts given to accused at BhopaI'Branch. Evidence under Section
406 IPC. Court at Bhopal has territorial jurisdiction.

NOTE :- Judges are requested to consider this judgment for the cases under Section

138 N.I. Act also.
®

67. JUVENILE JUSTICE ACT, 1986, Ss. 7(3), 32

2) N.D.P.S. ACT, S. 36 (3) :-

3) CR.P.C. : GENERALLY :- POWERS OF THE SPECIAL JUDGE :-

2001 (2) M.P.L.J., S.N. 21

RAJU Vs. STATE OF M.P.

The Special Judge under the Act of 1986 has full power to act as Juvenile Court for
deciding correct age of applicant.

MEDICAL JURISPRUDENCE : OSSIFICATION TEST :-

It is not a conclusive matter of age determination. It could lend corroboration to school
certificate in respect of age of person concerned.
®
68. LAND ACQUISITION ACT, SECTIONS 23 AND 54: DETERMINATION OF COM-
PENSATION EXPLAINED:
AIR 2001 SC 2414
O.A.K. NACHIMUTHU Vs. REVENUE DIVISIONAL OFFICER, ERODE, TAMILNADU

Compensation cannot be determined with mechanical precision. Certain degree of
guess work is bound to be involved. High Court on assessment of evidence and for cogent
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reasons awarded compensation at certain rate. Approach of High Court is fair and reason-
able.

®
69. LANDLORD AND TENANT KARNATAKA RENT CONTROL ACT, SECTIONS 21
AND 45 : HOUSES AND RENTS :
2) C.P.C., SECTION 11 : RES JUDICATA
AIR 2001 SC 2469 >
N.R. NARAYAN SWAMY Vs. B. FRANCIS JAGAN

Successive suits can be filed by landlord on ground of bona fide requirement or non-
payment of rent. First suit withdrawn as not passed. Second suit not barred either by O. 23
R. 1 (4) of C.P.C. or by section 45 of Karnataka Act.

®
70. LIMITATION ACT, SECTION 27 AND Art. 65 :-

2001(1l) MPWN NOTE 39
HARI RAM Vs. MUNICIPAL COUNCIL, GANJ BASODA

Possession under proposal of sale is permissible. No question of adverse posses-
sion arises.

NOTE :- Judges are requested to go through leading case Roop Singh Vs. Ram
Singh, 2000 (3) M.P.H.T. 18 (SC) reported in 2000 Joti Journal August part at page
5009. g

@

71. M.P. ACCOMMODATION CONTROL ACT, SECTIONS 23-A AND 23-E : SCOPE
OF REVISIONAL POWERS UNDER SECTIONS 23-E AND BONAFIDE REQUIRE-
MENT EXPLAINED :-

2002 (1) MPLJ 40
M.P. DONGRE Vs. KUSUMLATA

The revisional power conferred by section 23-E of the M.P. Accommodation Control
Act is larger than the revisional jurisdiction under section 115, Civil Procedure Code. The
finding of fact arrived at by Rent Controlling Authority regarding bona fide requirement of
the landlord can be disturbed in revision if it is perverse and not simply on the ground that
another view is possible. (1998) 8 SCC 119, (1999) 1 SCC 133 and AIR 2000 SC 2080,
Rel.

Even with aid of statutory provisions for eviction of tenant on ground of bona fide
requirement of certain specified categories of landlords in Chapter IlI-A of the M.P. Ac-
commodation Control Act, it is seen, that it takes years and years to establish ‘bona fide
need’ and if in such a situation the landlord out of disgust entertains a concurrent idea to
sell the accommodation and arrange an alternative shelter speedily that does not neces-
sarily negate his bona fide requirement. Revision application by tenant dismissed.

®
72. 1) M.P. MUNICIPAL CORPORATION ACT, SECTIONS 308-A, 403, 307 AND 402 :-

2) PREVENTION OF CORRUPTION ACT, 1988, SECTIONS 13 (1) (d), 13 (2) :-

3) I.LP.C., SECTION 120-B :-

2002 (1) MPLJ 154

GOWARDHAN DAS Vs. STATE OF M.P.
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Composition of alleged illegal construction on payment of composition fee/penalty.
Mere illegal exercise of jurisdiction by a judicial or quasi judicial authority is not sufficient
to warrant inference of corruption. In absence of any further evidence, it cannot be a ground
for prosecuting the concerned guthority on any criminal charge of corruption in view of the
protection given by section 402 of 1956 Act. Accused and co-accused charged for of-
fences of corruption with the aid of section 120-B Indian Penal Code.

®
73. M.P. ACCOMMODATION CONTROL ACT, GENERALLY : ALTERNATIVE ACCOM-
MODATION IN SECOND APPEAL SOUGHT EFFECT OF :-
C.P.C., O. 41 AND 42, GENERALLY :-
MANGATRAM Vs. JAIKUMAR 2001(ll) MPWN NOTE 33

Interim application in second appeal for allotment of alternative accommodation not
pleaded in written statement of suit. Matter not adjudicated between parties. Another ac-
commodation cannot be let to tenant at this stage against wishes of landlord.

@
74. M.P. ACCOMMODATION CONTROL ACT, SECTIONS 23-A(a), (b) AND 23-D(3) :
SUIT FOR EVICTION :-
2001(2) M.P.L.J. 361
JAGDISH CHANDRA Vs. SMT. KULVEER KAUR

Bonafide need of landlord under clause (a) or (b) of section 23-A. Presumption of
bonafide requirement. Tenant must rebut the presumption.

®
75. M.P. ACCOMMODATION CONTROL ACT, SECTION 12(1)(B) :- SUB-LETTING :
SPECIAL KNOWLEDGE, BURDEN OF PROOF ON TENANT
2) EVIDENCE ACT, SECTION 106 :-
2001 (2) M.P.L.J. 497
DHANYA KUMAR JAIN Vs. MATA PRASAD GUPTA

Sub-letting by its very nature is a transaction between the tenant and sub-tenant and
therefore the landlord would not be in a position to produce direct evidence of the transac-
tion in proceedings under section 12(1)(b) of the M.P. Accommodation Control Act. Sec-
tion 106 of the Evidence Act would be attracted because the question of subletting is best
known to the tenant and the sub-tenant and not to the landiord. Section 106 of the Evi-
dence Act says when any fact is especially within the knowledge of any person, the bur-
den of proving the fact is upon him. The negative burden is cast upon the tenant to prove
that the tenanted premises were not sub-let, but this could not be otherwise. Therefore
under section 12(1)(b) of the Act, the burden should be placed on the tenant. Under these
facts and circumstances, since it is negative burden, the tenant may not be required to
prove his case to the hilt but he could place material on record to disprove the assertion of
the plaintiff that the suit house was sub-let. 1998(ll) MPWN Note 1 relied on.

®
76. M.P. ACCOMMODATION CONTROL ACT, SECTION 18(3) : ORDER UNDER IS
DECREE :
2) C.P.C., SECTIONS 2(2), 96 AND 115 :-
2001 (1) MPWN NOTE 62
AKBARALI Vs. M/s. NEW LAXMI TRANSPORT SERVICE
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Order of restoration of possession to the tenant under section 18(3) of the Act amount
to a decree and is an appealable order. :

®
77. M.P. GENERAL PROVIDENT FUND RULES, 1955, RULES 8 AND 2(1)(C) AND
PROVIDENT FUNDS ACT, SECTION 5 : NOMINEE : RIGHTS OF TO RECEIVE
FUNDS ETC. OF THE GOVERNMENT SERVANT :-
2001(3) M.P.H.T. 239 .
HEMANT KULSHRESTHA Vs. SMT. PUSHPA KULSHRESTHA

The question before the High Court was whether petitioner being a nominee has a
right of succession certificate to receive the money? It was held that he has no such right.
If nominee is not a member of family, he will not be entitled for succession certificate of
deceased's property. Only members of family are entitled to be mentioned. Any nomina-
tion other than members of family is invalid. Granting of succession certificate in favour of
widow and children of children of the deceased was upheld.

Paragraph 6 of the judgment.is reproduced :

Even under the Hindu Succession Act, widow, children and mother are class one
heir. Brother is not class 1 heir. In the facts and circumstances of the case, if nomine€ is
not a member of family, he will not be entitled for the succession certificate of deceased's
property. On plain reading of Rule 8 Madhya Pradesh General Provident Fund Rules and
Section 5 of Provident Funds Act, only members of family are entitled to be nominated.
Any nomination other than members of family is invalid and, as such, nominee who is not
a member of family as defined will not acquire any right in the funds of deceased em-
ployee.

&
78. M.P. HIGH COURT RULES AND ORDERS, CHAPTER Il, S. 3 R. 11(a) : HEARING

MEANING OF

2001 (2) M.P.L.J. 444

BITTAN BAl Vs. STATE OF M.P.

Requirement of the Rules includes service of counter affidavit or other documents or
petitions filed by a respondent on the counsel for other co-respondent.

HEARING GENERALLY :- The concept of hearing both sides clearly means to give
a hearing to all the parties appearing before a court of law or any adjudicating authority. A
hearing conveys the idea of giving opportunity of hearing to the parties before the court so
that they can putforth their cases. A litigant who has engaged a counsel harbours a hope
that his counsel would putforth his case from all angles. A counsel can only argue with
confidence when he has all the pleadings with him. It is to be born in mind that the idea of
fair hearing in its connotative conceptuality embraces grant of proper opportunity to the
parties and exchange of pleadings is a step towards the same. Rule 11(a) in Chapter |I,
section 3 of the M.P. High Court Rules and Ord‘ers includes service of counter affidavit or
other documents or petitions filed by a respondent on the counsel for other co-respondent
also. (1995) 5 SCC 711 relied on.

NOTE :- In paragraph 5 of the judgment two quotations were referred :-
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"He who decides a case without hearing the other side, though he decides justly.
cannot be considered just."

"There is no virtue so truly great and Godlike as justice."

@
79. M.P. LAND REVENUE CODE, SECTION 185 (1) (ii) (a) to (d) :
2002 (1) M.P.L.J. 200
GOWARDHAN Vs. GHASIRAM

Persons holding land in the Madhya Bharat region as tenant or sub-tenant who on
commencement of Code 2-10-1959 continuously remained in possession of land entitled
to rights of occupancy tenant.

As per clear provisions of section 185 of M.P. Land Revenue Code, 1959 every per-
son in the Madhya Bharat region who at the coming into force of the Code holds any land
as a sub-tenant or tenant, who continuously posses any such land on the commencement
of the Code on 2-10-1959 are entitled under section ‘85 (1) sub-clause (ii) (a) to (d) to
claim the status of occupancy tenant and thereafter by virtue thereof acquire rights of
Bhumiswami in accordance with provisions of section 190 of the Code. Obviously the
intention of section 185 (1) (ii) of the Code is to give occupancy rights to those who were
holding lands when the Code came into force. The appellant/defendant was not protected
by section 185 of the Code on the ground that even if it is taken into consideration that a
patta was granted for a period of one year in Samvat 2004 and in Samvat 2005 the suit
was filed for taking possession back from the lessee pattedar and when the applicant was
not in possession of the land in dispute right from 30-6-1948 to 1967, he cannot claim any
right on the basis of the aforesaid patta for period of one year. AIR 1970 SC 483, Ref.

Section 52 of the Transfer of Property Act creates only a right to be enforced to avoid
a transfer made pendente lite, because such transfers are not void but voidable and that
too at the option of the affected party to the proceedings. The only effect of the doctrine of
lis pendens on the sale transaction is to make is subject to the decree or order to be
passed in the suit. The rights obtained by way of transfer during the pendency of suit are
subservient to the rights of the transferor and bind the transferee in the same manner in
which the transferor is.

@
80. M.P. LAND REVENUE CODE, SECTIONS 57(2), 57(3) AND 111 AND SECTION
2(1)(k) : WORDS "RIGHT" AND "RIGHT OF OWNERSHIP" EXPLAINED :-
2) M.P.L.R.C., SECTION 257 :-
3) LIMITATION ACT, SECTIONS 27 AND 29 AND ARTICLES 64 AND 65 :-
4) WORDS AND PHRASES : WORD "MAY" :-

NOTE :- Edited from 2001(3) M.P.H.T. 255(FB) and 2001 (1) MPJR 546, State of
M.P. Vs. Balveer Singh.

The dispute in relation to right other than cultivatory right in respect of the land de-
fined in the Code. The right vested in the state prior to the coming into force of the Code
are to be deciued by the S.D.O. A dispute contemplated under section 57(1) of the Code is
also to be decided by S.D.O. The right contemplated in section 57(2) is a right other than
the cultivatory right in respect of land as defined under section 2(1)(k).
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The "right" contemplated under Section 57(2) of the Madhya Pradesh Revenue Code,
1959 is a right other than the cultivatory right in respect of the land as defined under
section 2(1)(k) which stands secured in favour of a Bhumiswami, occupancy tenants or a
Government lessee as defined under the said Code and this right has to be taken to be
confined to the proprietary rights including those rights which vested in the State by op-

eration of law under the enactments in force prior to the coming into effect of the aforesaid
Code.

The determination of question of Bhoomiswami lies within civil Courts except the
cases filling within the ambit of those which are specified under Section 257. Extinguish-
ment of rights under section 27 of the Limitation Action will not automatically result in
accrual of Bhumiswami rights without ground. A person may acquire Bhumiswami right
against the state only in accordance with the provisions of the Code.

The provisions of the Indian Limitation Act will have application only to the extent
permissible under section 29 of the said Act and where special period of limitation is
prescribed under the provisions of the Land Revenue Code, the same shall prevail over
the limitation prescribed under the Indian Limitation Act, 1963 and further the extinguish-
ment of the right under Section 27 of the Limitation Act will not automatically result in the
accrual of Bhumiswami rights or any superior right on the ground of adverse possession.

A civil suit is directly maintainable in respect of the disputes with the State other than
the disputes comtemplated under Section 57(1) of the Code.

There cannot be a distinction as to the forum with respect to the rights of Bhumiswami
acquired after coming into force the Code and Bhumiswami rights acquired on the basis of
pre-existing rights.

The word "may" is an enabling provision leaving a choice of action which is not to be
understood as a command.

®
81. MUNICIPAL CORPORATION ACT, 1956, SECTION 80(5) PROVISO (ii) :-
2001(1) VIDHI BHASVAR 292
MUNICIPAL CORPORATION SATNA Vs. BADRI PRASAD

Provisions under the section does not apply to lease. It does only apply when prop-
erty is sold or otherwise permanently conveyed which is a transfer of permanent nature.
Lease is a partial transfer only.

&
82. M.V. ACT, 1988, SECTIONS 140, 168 :-

C.P.C.,0.47 R. 1 : REVIEW :-

2001 (II) MPWN NOTE 47

DEVA Vs. MUDRIKA PRASAD

Fatal accident case decided after amendment enhancing amount of Rs. 50,000/-. No
final award can be passed of lesser amount.

Binding decision not brought to the notice of the Court. Remedy may be provided in
review.
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83.

1) M.V. ACT, 1939, S. 95 (1) (b) PROVISO (ii) :-

2) MOTOR VEHICLES ACT, 1988 AS AMENDED IN 1994, S. 147 (1) (b) (i) :-
LIABILITY OF INSURANCE COM.TO PAY COMPENSATION TO GRATUITOUS PAS-
SENGER

2002 (1) M.P.L.J. 12

RAMESHWAR KUMAR Vs. NATIONAL INSURANCE CO. LTD.

Liability of Insurance Company to pay compensation on account of death or bodily

injury of the gratuitous passenger including the owner of goods or his representative trav-
elling in the goods vehicle under the Motor Vehicles Act 59 of 1988 after its amendment by
Act 54 of 1994. (2000) 1 SCC 241 relied on.

Insurance Company not liable to pay compensation in case of gratuitous passengers

travelling in goods vehicle.

The Insurance Company is not liable for any damage in cases of the gratuitous pas-

sengers including owner of the goods or his reprecen'=*ive who travelled in a goods vehi-
cle. Liability to pay compensation to the claimants is on the owner cf the goods vehicle.
(1999) 1 SCC 403 relied on.

84.

Paragraph 7 of the judgment is reproduced :

This takes us to the third category of cases where a similar question is raised regard-
ing liability of the Insurance Company under the new Act after its 1994 amendment.
The submission for the claimant is, the Insurance Company is liable to pay the com-
pensation both in view of the decision of this Court in New India Assurance Co. vs.
Satpal Singh, (2000) 1 SCC 237 and also in view of its 1994 amendment. This Court
in this case, while interpreting sections 147 (1) (i) and (ii) of the new Act holds the
Insurance Company liable to pay the compensation both for the owner and his repre-
sentative and also for the gratuitous passengers travelling in goods vehicle. In this
third category, inspite of the said declaration the claimants have confined their claim
only for the owner or his representative who were travelling in a goods vehicle and
not for the gratuitous passengers. Since Satpal Singh (supra) confers right over
gratuitous passengers also, which is not claimed by any of the claimants under this
category, thus declaration of law in Satpal Singh (supra) is not required to be con-
sidered for this category, as claim for the owner and his representative is not dis-
puted even by the learned counsel for the insurance Company, after its aforesaid
1994 amendment, that the Insurance company is liable to pay compensation for such
person even when they were travelling in a goods vehicle. This is in view of the 1994
amendment in sub-clause (i) of section 147 (1) (b) of the new Act in which the follow-
ing words were brought in :

SE e e Injury to any person, including owner of the goods or his authorised repre-
sentative carried in the vehicle”

®
M.V. ACT, 1988, SS. 166 AND 174 :- NATURE OF LIABILITY OF INSURER :-
2002 (1) \L.P.L.J. 74
NATIONAL INSURANCE CO. LTD. Vs. SMT. KANTIBAI

Award in petition under Section 166. Insurer made liable to pay Rs. 1,00,000/- to
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claimants, heirs of deceased tractor driver despite finding on question of negligence re-
turned against insured owner. Insurer cannot escape statutory liability for security of third
party. Appellant insurance company is liable to pay entire award and can recover excess
amount from insured by executing award against insured as per section 174. Award modi-

fied to that extent. AIR 2001 SCW 1340, AIR 1964 SC 1736 and AIR 1998 SC 1433
referred to.

®
85. M.V. ACT, 1988, SECTIONS, 163-A, 166 AND 173 :- QUANTUM OF COMPENSA-
TION : DETERMINING FACTOR :-
2002 (1) M.P.L.J. 110
DALJEET SINGH Vs. HARDEEP SINGH

Where both the husband and wife were earning members of the family, in normal
course both must have been contributing towards the house-hold expenditure. In the facts
and circumstances of the case, the husband who was earning Rs. 5,000/- per month can-
not be said in any way dependent on the wife who had died in the accident on 9-9-1998
involving the Jeep in question, the offending vehicle, who was earning Rs. 3,000/- per
month. The husband, therefore, cannot claim any compensation on the basis of depend-
ency.

MODE EXPLAINED :

The method of multiplying the amount of annual loss to the dependents with the
number of years by which the life has been cut-short without anything else cannot be
sustained. It would be safe to proceed to assess the compensation by adopting the method
of multiplier making a judicious use of the appropriate number of the years of purchase.
The multiplier is to be chosen having regard to the peculiar facts of each case. If it is found
that the deceased prematurely died at a very young age and if it is further revealed that
the longevity in his/her family was more, then it would be safe to take a higher multiplier
with a view to arrive at a figure of total compensation. The choice of multiplier has, how-
ever, to be made by the Court using its own experience and having due regard to the
peculiar facts of each case because the ultimate goal is not to adhere to any rigid formula
but to award a compensation which is just.

Determination of the question of compensation depends on several imponderables
and there is always a likelihood of there being a margin of error, if the assessment made
by the Tribunal is not considered to be unreasonable it will not be proper to interfere in the
same in the appeal as filed. :

&
86. MOTOR VEHICLES ACT, SECTIONS 140 AND 142 :-

2001(1) VIDHI BHASVAR 302

NEW INDIA ASSURANCE CO. LTD. Vs. MUNNIBAI

Whether every fracture is permanent disability - 'No'. Every fracture does not result
as permanent disablement, permanent physical impairment is an anatomical or functional
abnormality or loss which is stable. 1998 ACJ 523 relied on.

Paragraphs from 4 to 8 are reproduced :-
4. Learned counsel for the appellant Insurance Company has urged that the document
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(Annexure A) as above filed by each of the claimants does not show that permanent
disablement, as defined in section 142 of the Act was caused to any of the claimants
respondent No. 1 and, therefore, the impugned award could not have been passed.

5. It would appear that the medical certificates as per Annexure A issued in favour of
the claimants-respondent No. 1 do not indicate that the claimants-respondent No. 1
suffered from permanent disability. All the certificates filed by the claimants-respondent
No. 1 of each of the above cases, appear to have been issued on 10.9.1996. It does
not appear therefore that permanent disablement was caused to the claimants-re-
spondent No. 1 on account of the injuries sustained by them during the accident. It
may be noted that every fracture cannot be said to result in permanent disablement.
As has been laid down by the Division Bench of this Court in Saurabh Kumar Shukla
v. Hukam Chandra and others [1998 ACJ 523], permanent physical impairment is
an anatomical or functional abnormality or loss the physician considers stable or
non-progressive at the time the evaluation is made. It has therein further been ob-
served that permanent disability applies to periianent damage or to loss of use of
some part of the body after the stage of maximum improvement from orthopaedic or
other medical treatment has been reached and the condition is stationary.

6. When a Court considers a prayer for grant of relief under section 140 of the Act of an
injury which resulted in fracture of bones, it has certainly to record a prima facie
finding whether such fractures or privation or a member or joint has resulted in per-
manent disablement or not. Only after satisfying itself that permanent disablement
has been caused to the claimant, an award under section 140 of the Act can be
granted. Thus 'permanent disablement' is the sine qua non for the award of com-
pensation under section 140 of the Act and a person merely sustaining simple frac-
ture without anything more would not be entitled to receive compensation u/s 140 of
the Act.

7. In view of what has been stated above, it appears that the document (Annexure A) is
inadequate to indicate that the claimants-respondent No. 1 suffered permanent disa-
blement as a result of injury caused in the accident.

8. In the circumstances, the impugned-order is set-aside and the case is remanded
back to the Tribunal with the direction that the Tribunal shall grant the claimants-
respondent No. 1 as well as the appellant and other respondents opportunity of hearing
afresh with reference to the application u/s 140 of the Act for grant of interim com-
pensation. After holding summary enquiry in the matter, the Tribunal shall decide the
application u/s 140 of the Act afresh. Learned counsel for the appellant submits that
the claimants-respondent No. 1 may be directed to appear before the Medical Board,
who may be asked to submit its report regarding their permanent disablement. It has
further been submitted that the appellant is prepared to bear the expenses of exami-
nation of the claimants-respondent No. 1 by the Medical Board. The appellant shall
be at liberty to make such a prayer to the Tribunal, who shall decide the same, on its
merits.

NOTE :- Please refer to 1997 Joti Journal October part at page 19 and 1997 Joti
Journal 1997 Aug., page 37.
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87. NAGARIYA KSHETRON KE............ ADHINIYAM, 1984 (M.P.), S. 3 :- LEASE HOLD
RIGHT SETTLED UNDER :-
2001 (II) MPWN NOTE 60
SABRA BEGUM Vs. CHIEF MUNICIPAL OFFICER, GUNA

Lessee cannot be evicted by municipality even if lease has not yet been got renewed.
[
88. N.D.P.S. ACT, SECTION 8(b) r/w/s 20
2) WORDS AND PHRASES : WORD 'CULTIVATION' :-
2001 (1) MPWN NOTE 42
BABU KHAN Vs. STATE OF M.P.

Cannabis plants grown in furrow. Timely irrigated. Growth is with human efforts.

The word 'cultivation’ signifies ploughing and preparing land for crops. In the present
case 16 plants of cannabis found duly grown in the field of accused. It was held offence
committed.

L
89. N.D.P.S. ACT, SECTION 50, 52, 55 AND 57 :- APPLICABILITY OF SECTION :-
2001 (Il) MPWN NOTE 54
GURBAX SINGH Vs. STATE OF HARYANA

Search of gunny bag held by the accused, provision not applicable.

Though the provisions under Sections 52, 55 and 57 are discretionary and non com-
pliance would not vitiate the trial or conviction yet IO cannot totally ignore these provi-
sions. Failure will have a bearing on appreciation of evidence regarding arrest and sei-
zure.

e
90. N.D.P.S. ACT, SECTION, 20, 50, 52, 55 AND 57 :-
2001(30 M.P.H.T. 43(CG)
SAVITRI Vs. STATE OF CHHATTISGARH

Joint notice to the applicants was given and informed them about their statutory rights
to be searched in presence of Magistrate First Class or Gazetted Officer. Each of the
appellants gave their consent to be searched by lady police. There was an absolute com-
pliance. Identity of recovered articles and that identity of the same was maintained till it
reached the F.S.L. should be proved. 1999(1) MPLJ 67 relied on. The provisions of sec-
tions 52 and 57 are directory. Violation thereof would not ipso facto violate the trial or
conviction. But, investigating officer cannot totally ignore these provisions.

®
91. 1) N.l. ACT, SECTIONS 118 (a), 138 & 139 PRESUMPTION OF CHEQUE ISSUED:

2) EVIDENCE ACT, SECTIONS 114 I11. (C), 101-103, 3 AND 4:-

3) CRIMINAL TRIAL : PRESUMPTION OF INNOCENCE :-

(2001) 8 SCC 458

K.N. BEENA Vs. MUNIYAPPAN

Cheque issued. The burden to prove that the dishonoured cheque was issued to
discharge a debt or liability. It was held that in view of the provisions contained in Ss. 118,
and 139, the Court has to presume that the cheque had been issued for discharging a
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debt or liability. However, the said presumption could be rebutted by the accused by prov-
ing the contrary. Mere denial or rebuttal by accused in the reply to the legal notice sent by
the complainant not enough. Accused had to prove by cogent evidence that there was no
debt or liability.
3

92. N.l. ACT, SECTIONS 138, 142 (a) : POWER TO MAKE COMPLAINT

2) POWERS OF ATTORNEY ACT, SECTION 2 :-

2001 (2) M.P.L.J. 488

ANIL KUMAR Vs. SANT PRAKASH

Power of attorney holder is competent to make complaint in writing for taking cogni-
zance of an offence under section 138.

NOTE :- Judges are requested to go through 2001 Joti Journal April part from
pages 168 to 174 and in particular last portion of the article.

L ]
93. PRACTICE : SUPPLEMENTARY PROCEEDING : PURPOSE OF INTERLOCUTORY
ORDERS :- :
2001 (1) MPWN NOTE 59 (SC)
EITONA CONSULTANCY PVT. LTD. Vs. LOHIA JUTE PRESS

Interlocutory orders are made by way of aid to the proper adjudication of claims and
disputes arising. Never made beyond the scope of the suit or against the parties who are
not before the Court.

®
94. PRECEDENTS :-
(2001) 8 SCC 509
SHRISANT SADGURU JANARDAN SWAMI (MOINGIRI MAHARAJ) SAHAKARI
DUGDHA UTPADAK SANSTHA Vs. STATE OF MAHARASHTRA

Long standing precedents should not be disturbed unless shown to be palpably wrong
or to have ceased to be good law as a result of amendment of statute concerned or a
subsequent declaration of law.

L
95. PREVENTION OF CORRUPTION ACT, SECTION 19 (3) (c) : GRANT OF STAY OF
PROCEEDINGS : TRIAL ALREADY DELAYED BY 7 YEARS-TO BE EXPEDITED :
MARGINAL NOTE/SECTION HEADING OF SECTION : INTERPRETATION OF :-
(2001) 8 SCC 607
SATYA NARAYAN SHARMA Vs. STATE OF RAJASTHAN

Marginal note/section heading, where found misieading or inappropriate, the legisla-
tive intent contained in the provision should not be bypassed. The trial Court took cogni-
zance against the appellantfor offences under Sections 420, 467, 468 and 471 IPC and
Section 5 (2) of the Prevention of Corruption Act, 1988 on 8-7-1984. The appellant then
filed a criminal miscellaneous petition under S. 482 Cr.P.C. before the High Court for quash-
ing the wiai vourt's order add got a stay of the trial. Thereafter the miscellaneous petition
was got adjourned from time to time. By this method the appellant successfully delayed
the trial for 7 years. Ultimately, the High Court by its order dated 25-4-2001 dismissed the
miscellaneous petition. The question before the Supreme Court was confined only to the
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question of law as to whether or not trials under the Prevention of Corruption Act could be
stayed.

Under S. 19 (3) (b) no error, omission or irreqularity in the sanction shall be a ground
for staying the proceedings under this Act “unless it is satisfied that such error, omission
or irregularity has resulted in a failure of justice”. In determining whether there was any
such failure of justice it is mandated in sub-section (4) that the court shall have regard to
the fact whether objection regarding that aspect could on should have been raised at any
earlier stage in the proceeding.

®
96. RENT CONTROL AND EVICTION : LANDLORD AND TENANT : U.P. URBAN
BUILDINGS REGULATION OF LETTING, RENT AND EVICTION) ACT, 1972, S. 21
(1) (a) PROVISO :-
(2001) 8 SCC 540
ANWAR HASAN KHAN Vs. MOHD. SHAFI

Tenant in occupation of building since before its purchase by landlord : application
for eviction not to be entertained till 3 years after purchase and 6 months’ notice to tenant.
Held, six months’ notice not required to be given if proceedings are initiated more than
three years after purchase because the purpose of the notice is to inform tenant of re-
quirements of new landlord, not to put a permanent clog on the rights of the purchaser
landlord. Where respondent landlord had filed application for eviction about sixteen years
after purchasing tenanted premises and had established his bona fide requirement before
trial and appellate courts, held on facts, High Court rightly dismissed appellant tenant's
writ petition. :

INTERPRETATION OF STATUTES : BASIC RULES : HARMONIOUS CONSTRUCTION:

Principles laid down is that effect should be given to all the provisions. Therefore an
interpretation which reduces a particular provision is a “dead letter” would not be a harmo-
nious construction. It was further held that provisions should be construed with reference
to each other to ensure their consistency with the object sought to be achieved.

®
97. 1) RENT CONTROL AND EVICTION :-

2) GENERAL CLAUSES ACT, SECTION 6

(2001) 8 SCC 397

AMBALAL SARABHAI Vs. AMRITLAL AND OTHER ALLIED CASE

Amendment making the Act inapplicable to tenancies, monthly rent of which exceeds
Rs. 3500/-. Amendment which effects repeal of the Act in respect of a class of tenancies.
being not retrospective in operation would not affect the pending- eviction proceedings
concerning such tenancies which would continue as if the Act had not been so amended
by virtues of S. 6 (c) of General Clauses Act and a privilege would accrue to landlord to
approach the Rent Controller in the manner provided under the Act for eviction of tenant.

GENERAL CLAUSES ACT, SECTION 6 : SCOPE AND EFFECT WHERE APPLICABLE:-
Contemplates continuance of pending proceedings or investigations as if statute had
not been repealed as rights and obligations g{the parties get crystallised on the date of

commencement of the lis. “Any right, privilege, obligation... acquired, accrued”.
®
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98. RENT CONTROL AND EVICTION :-
CONSTITUTIOIN OF INDIA, ART. 227 : INFERENCE THROUGH WRIT PETITION:-
(2001) 8 SCC 477
SUGARBAI Vs. RAMESH S. HANKARE

The tenant/respondent did not even file receipt regarding dispatch of money order to
prove that M.O. had been sent within one month of notice of demand as required under
Bombay Rents Act, and no other material showed compliance with statutory provisions,
held on facts, High Court exercising powers under Art. 227 misread the evidence and
erred in allowing writ petition of respondent tenants and setting aside decree of eviction
against them. The jurisdiction under Art. 227 is with its decision making process and not
concerned with decision. In the application under Art. 227 of the Constitution, the High
Court has to see whether Lower Court/Tribunal has jurisdiction of deal with the matter and
if so whether the impugned order is vitiated by PROCEDURAL IRREGULARITY. In other
words the Court is concerned not with the decision but with the decision making process.
On this ground alone the order of the High Court is i:able to be set aside.

L
99. REGISTRATION ACT, SECTION 49 (PROVISO) : ADVERSE - POSSESSION :
2001 (2) M.P.L.J. 502
BHANWARLAL Vs. HIRALAL

Unregistered document admissible as evidence for collateral purpose of proving na-
ture or character of a person's possession. Possession for more than 12 years in one's
own right. Title perfected by adverse possession.

[}
100. SECTION 203 Cr.P.C., EXERCISE OF POWERS UNDER THE SECTION BEFORE
ISSUANCE OF WARRANT : NECESSITY OF :-
2001 (1) MPWN NOTE NO. 35 '
AMAR SINGH Vs. TRIVENI BAI

This is a petition under section 482 of the Cr.P.C. It is submitted on behalf of the
applicant that Criminal Case No. 1452/2000 has been registered by CJM Katni and war-
rants have been issued against the accused without recording the statement of the com-
plainant under section 200 Cr.P.C. Therefore, the order dated 27-6-2000 passed by CJM
Katni is quashed. He is directed to examine the complainant under section 200, CrPC and
hold an enquiry as required by section 202 CrPC and then proceed further. The issuance
of warrants against the accused persons is also cancelled. The Magistrate concerned
should take a note that such an error does not occur in future.

®
101. SERVICE LAW : TRANSFER OF EMPLOYEE : NATURE AND SCOPE OF JUDI-
CIAL REVIEW OF SUCH TRANSFER :
(2001) 8 SCC 574
NATIONAL HYDROELECTRIC POWER CORPORATION LTD. Vs. SHRI BHAGWAN
AND SHIV PRAKASH

Transier of employee is not only an incident but a condition of service. Unless shown
to be an outcome of mala fide exercise of power or violative of any statutory provision held
not subject to judicial interference as a matter of routine. Courts or Tribunals cannot sub-
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stitute their own decision in the matter of transfer for that of the management. Hence.
transfer of employee from corporate office of the employer Corporation to its project with
protection of his seniority held quite valid. More so when the project was a new one not
involving any risk at all of an adverse effect on the transferees seniority.

2
102. SERVICE LAW : GRATUITOUS APPOINTMENT :-
12001 (1) MPWN NOTE 45
SATYABHAN SINGH Vs. STATE OF M.P.

Appointment on compassionate ground is to meet immediate relief. It is not an alter-
native appointment.

8
103. SERVICE LAW : DEPARTMENTAL PROCEEDINGS :- LAW FOR DEPARTMEN-
TAL ENQUIRY APPLICABLE '
2) EVIDENCE ACT, GENERALLY :-
2001 (2) M.P.L.J. 428
MAHESH PAL Vs. SUPERINTENDING ENGINEER

Strict laws of evidence are not applicable to departmental proceedings. Proof should
stand test of reasonableness and probability.

®
104. SERVICE LAW : COMPULSORY RETIREMENT : & PRINCIPLES OF NATURAL
JUSTICE :-
2002 (1) M.P.L.J. 146 2002 (1) M.P.W.N NOTE 48
S.S. SHRIVASTAVA Vs. STATE OF M.P.

Principles of natural justice have no place when case of an employee is examined for
compulsory retirement, nor non-communication of adverse remarks affects it.

The order of compulsory retirement ©of the petitioner was passed in public interest
since he was not found useful for public service. The order was not punitive in nature.
Entire service record of the petitioner was examined in the context of the criteria laid down
by the screeing committee for compulsory retirement. His case was found fit for compul-
sory retirement. Principles of natural justice have no place when the case of an employee
is examined for compulsory retirement nor will non-communicate of adverse remarks af-
fect it. (1992) 2. SCC 299, 1994 SCC (L & S) 1077, (1997) 6 SCC 228, 2001 AIR SCW
262 relied on.

Petitioner retired compulsorily. He was examined on the basis of criterial of honesty,
physical fitness, evaluation and working capacity. Matter quite seriously examined before
rejecting case of petitioner. Petitioner could not qualify. He was found fit for compulsory
retirement. Order was not arbitrary.

®
105. SPECIFIC RELIEF ACT, SECTION 22 : SUIT FOR RETURN OF EARNEST MONEY
AND CRIMINAL PROCEEDING SIMULTANEOUS PROCEEDINGS
2) I.P.C., SECTIONS 406, 420, 467 AND 471 :-
2001 (II) MPWN NOTE 56
NARPAT SINGH Vs. SAMPOORAN SINGH
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Suit for return of earnest money does not bar criminal proceeding if dishonest inten-
tion of transaction is prima facie made out.

Seller receiving earnest money from purchaser but selling the property to third per-
son may be prosecuted in criminal court. Civil suit is no bar for prosecution.
®
106. SUCCESSION ACT, SECTION 62 :- WILL :-
2002 (1) M.P.L.J. 94
MAHADEO Vs. SHAKUN BAl GHAGRE

Transfer intervivos by owner has precedence and nullifies his earlier request.

Where the Bhumiswami of certain lands executed the will in respect of the certain
land in favour of her daughter on 25-11-1966 and could be operative on her death could
not confer any title on the daughter because before her death she had transferred the land
in dispute to her granddaughter by registered sale-deed dated 20-1-1981.

L)
107. TENDER AND ALTERATION OF CONDITIONS :-
'~ 2001(2) M.P.L.J. 451
SANTOSHI TIWARI Vs. STATE OF M.P.

Alteration of conditions of tender while awarding contract not permissible.

A notice inviting tenders for cleaning arrangement in a ward of Jabalpur Municipal
Corporation, for a period of one year was published and on refusal of the lowest bidder to
accept the work the Mayor-in-Council took a decision to award contract to the petitioner
the second lowest bidder for a period of one month on trial basis and when he sought
clarification for alteration in conditions of tender notice, his earnest money was forfeited.
In writ Petition challenging the forfeiture, it was held that the Mayor-in-Council was not
right in attempting to alter conditions of tender notice and forfeiting the earnest money of
the petitioner. A citizen has a right of information and once he had come to know from the
news paper that the Mayor-in-Council has taken a decision to reduce the period of con-
tract to give it to second lowest bidder for a month on a trial basis he had justifiable reason
to ask for clarification. The order of forfeiture of earnest money quashed. Corporation
directed to refund the earnest money.

)
108. TENANCY AND LAND LAWS : BOMBAY TENANCY AND AGRICULTURAL LANDS

ACT, 1948, SS. 43-1B, 43-1A (as inserted by Act 39 of 1964), 2 (6-C), 2 (8), 2 (9)

2 (18), 5, 6, AND 7:- “Land”, “landholder”, “tenant”, and “to hold land” under

the above sections :- . 2

(2001) 8 SCC 501

TATOBA BHAU SAVAGAVE Vs. VASANTRAO DHINDIRAJ

CONSTITUTION OF INDIA, ARTS. 38 AND 39 (b) and (c) : DIRECTIVE PRINCI-

PLES :-

Directive Principles held should be uppermost in mind of Judge, when interpreting

encficiai legisiation like land reform statutes. However, clarified that court must not con-

sequently read into statutory provisions that which legislature has not provided, either
expressly or by necessary implication.
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Beneficent construction that which is not provided in statute should not be read into
it only because it is a beneficial legislation.

'DOCTRINE OF TERRITORIAL NEXUS, EXPLAINED :-
Paragraph 12 of the judgment is reproduced :

Relying on the judgment of this Court in Shrikant Bhalchandra Karulkar Vs. State
of Gujarat, (1994) 5 SCC 459, it was urged by Mr Lalit that as there was territorial nexus
in this case hence the land of the first respondent in Karnataka State had to be taken into
computation. We are unable to agree with this submission. in that case the validity of
Section 6 (3-A) of the Gujarat Agricultural Lands Ceiling Act, 1960 was.under challenge.
The High Court upheld the validity of the said provision. On appeal, this Court confirmed
the judgment of the High Court. it was held :

“This Court- over a period of three decades- has evolved a principle called ‘doctrine
of territorial nexus’ to find out whether the provisions of a particular State law have
extraterritorial operation. The doctrine is well established and there is no dispute as
to its principles. If there is a territorial nexus between the persons/property subject-
matter of the Act and the State seeking to comply with the provisions of the Act then
the statute cannot be considered as having extraterritorial operation. Sufficiency of
the territorial connection involves consideration of two elements, the connection must
be real and not illusory and the liability sought to be imposed under the Act must be
relevant to that connection. The Act has to satisfy the principles of territorial nexus
which are essentially discernible from the factual application of the provisions of the
Act”

. .
109. TENANCY LAWS : CEILING ON LAND : GENERALLY :-
(2001) 8 SCC 599
JAMIL AHMAD Vs. Vth ADDL. DISTT. JUDGE, MORADABAD

Rule that by making a will the declarant cannot reduce his ceiling area. It was held
that applies when ceiling area of testator is being considered and not where determination
relates to his successors/heirs either by intestate or testamentary succession.

[ )
110. 1) T.P. ACT, SECTION 59 : EFFECT OF NON-REGISTRATION

2) REGISTRATION ACT, SECTION 49 :

2002 (1) MPLJ 16

NARENDRA PRASAD Vs. MANJULATA

Unregistered Mortgage deed is admissible to establish nature and character of pos-
session of mortgagee.

Where the principal money secured is one hundred rupees or upwards, a mortgage,
other than a mortgage by deposit of title deeds, can be effected only by a registered
instrument. An unregistered mortgage deed is inadmissible to prove the terms of the mort-
gage, but it is definitely admissible to establish the nature and character of possession of
the mortgagee. Where a person obtained possession under an unregistered mortgage,
his possession is permissive. Once a mortgage must always remain a mortgage. The
owner of the house cannot lose his title to the house because the document by which he
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created the mortgage is unregistered. AIR 1919 PC 44, 1975 MPLJ 633 (FB)= AIR 1975
MP 230 relied on.

®
111. UNIVERSITIES :- APPOINTMENT : QUALIFICATIONS :-
(2001) 8 SCC 532
Dr. BHANU PRASAD PANDA Vs. CHANCELLOR, SAMBALPUR UNIVERSITY

Department name combined but recruitment of each discipline taught therein would
be considered as separate and distinct.

[
112. VINIRDISHTA BHRASHTA ACHARAN NIVARAN ADHINIYAM, 1982 (M.P.) SEC-
TIONS 5 AND 39 :-
2001 (1) MPWN NOTE 50
S.P. KORI Vs. STATE OF M.P.

Mandatory provisions under S. 39 not followed. No investigation can be made nor
cognizance of offence under S. 5 can be taken.
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