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ACT/ TOPIC NOTE PAGE

NO. NO.

ADVOCATES ACT, 1961
arferaaar rfSrfra4, 1961

Sections 24, 30 and 49(1)(ah) — Advocate — Eligibility for practice — Bar examination
shall be mandatory for all law students graduating from academic year 2009-2010.

SIRIG 24, 30 U4 49(1)(H9) — MfTERT — IHTad B forw urrar — Y fafer fRremeft
ST NeIfored a¥ 2009—10 Td IHS 918 FAF gU B, B oIy IR BT U Qe
= 110 131
ALL INDIA BAR EXAMINATION RULES, 2010
Ifgel ARAE IR gden 99, 2010
Rule 9 — See Sections 24, 30 and 49(1)(ah) of the Advocates Act, 1961.
et 9 — < srftrgaaT ifSfTH, 1961 @1 ORTY 24, 30 UG 49(1)(FT) |
110 131
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ACT/TOPIC NOTE PAGE
NO. NO.

ARBITRATION AND CONCILIATION ACT, 1996
ATEgRR U9 golg 3fferfras, 1996

Sections 8, 11, 17 and 34 — Dispute relating to tenancy and eviction — Arbitrability of —
Held, where the tenant enjoys statutory protection under special law, the dispute is
non-arbitrable — But where tenancy is governed under TP Act and not under special law,
the dispute is arbitrable.

&RIY 8, 11, 17 Ud 34 — fHRIUar) 3R fAspras &1 faare — AeaRed Iy g =1
— arfafeiRa, STet foxueR & favy fafy @ srfii= deunfee dveror w21, 98t faare
AR Y 1 BN — IR STl [hRIVGRT Hafd SfaRor ifafas & =l &1 =
5 faory fafr & oref|, fdare AreRe™ Ivg BRI | 111+ 131

Sections 8, 11 and 34 — (i) Non-arbitrability of disputes — How to determine? Four-fold
test propounded.

(ii) Landlord tenant disputes — Whether arbitrable? Such disputes, if governed by TP
Act, are arbitrable — But where such disputes are governed by rent control legislation,
the dispute is non-arbitrable. [Himangni Enterprises v. Kamaljeet Singh Ahluwalia, (2017)
10 SCC 706 overruled]

(iii) Non-arbitrability of disputes — Who can decide? Discussed in detail — Scope of
interference by Courts explained.

€RTY 8, 11 U4 34 — () fIarcl &1 IR—wreaRerd a7y 8H1 — 34 FuiRa 37 — IR
AT qRIE Ffeurfe |

(i) TaTET 9 fPRIUER &7 fdare — @ AeRem Iarg 87 U faare, afe dufe
3feRoT T gRT R B 8 A ATeRed An B € — WReg gt U faare wrm
=T fafer gRr enfRid 819 €, 98T IR—ARIReM ANy B | [fBArTH1 vevargeior
fa. @aerdlla g siee(arierdr, (2017) 10 vl 706 S e 73]

(iii) foarel &1 IR—ArIReM AN FT — HiF MR &R F6har &7 R # =af @
TS — ATl §RT TR &1 IR FHSIET T4 | 112 132

Section 11 — Parties had entered on agreement and there was consensus ad idem to the
terms and conditions contained therein — In that condition, it would not be appropriate
for the applicant to invoke clause 7 of the purchase order more particularly when the
arbitration clause contained in the agreement dated 31.03.2018 has been invoked.

ORT 11 — USRI 7 Jay Har iR I+ 2 o vd el R u_eR Heafd off
— 9 U1 Reafcr 3 ades & fo I8 gfaaged 81 BN fb a8 3 AT Bl BiShl
7 &1 3facid o fART U 9 T4 Siafd faHTd 31.03.2018 & IJJdT & HIEIRIH WU
FT gelq forar ST g B 113 135
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ACT/TOPIC NOTE PAGE
NO. NO.

Sections 34 and 37 (1) (¢) — Whether an appeal u/s 37 (1) (c) of the Act would be
maintainable against an order refusing to condone delay in filing an application u/s 34
of the Act to set aside an award ? Held, yes.

SRTY 34 TG 37 (1) (1) — F71 JIRAIH DI IRT 34 & =T 37ATS BT MU B
Tq 3MMIeT UK R ¥ g AT Bl & IR A SR B B ARy & (TG
rfAfrm & g1 37 (1) (1) & Sravid el Uarereiet 27 srfwfaeifRa, & |

114 136
CIVIL PRACTICE:
fafaa ger:
— See Articles 226 and 227 of the Constitution of India
— QW 9MRA BT AU BT 3rJeee 226 T4 227 | 119 141

CIVIL PROCEDURE CODE, 1908
fafaer gfepar afar, 1908

Section 9 — Jurisdiction of Civil Court — Boundary dispute — Suit for injunction simpliciter
based on possession of property — Jurisdiction of Civil Courts is not barred in respect
of boundary disputes.

aRT 9 — RIfdd =Irare &) IfSsIiRar — W faare — FuRy wR onfiuey &
YR IR AT TS &7 a1g — W47 faare & Heel § Rifdd =ararerar a1 tferearRdr
T 981 B 115 138

Section 114 and Order 47 Rule 1 — Power of review; nature of — Explained — Power of
review is neither an inherent power nor appeal in disguise — It is a creation of statute.

&RT 114 U9 AT 47 A9 1 — GARTAIST @1 2RE BT THT — AR BT T8 —
gAfdere @1 wfth 7 1 sfaf-ifed 2ih € SR 7 & srdielia — ¥ fafer grr giora & |

116 138
Section 151 — See Articles 226 and 227 of the Constitution of India

€RT 151 — < YRA T WA $T 3TJ20T 226 TG 227 | 119 141
Order 7 Rule 11 — (i) Rejection of plaint — Court must see that the bar in law of the suit
is not camouflaged by devious and clever drafting of the plaint.

(ii) Power of attorney — In a suit based on an agreement executed through a power of
attorney, it is open to the court to read the terms of the power of attorney along with the
plaint in the same manner as document appended to the plaint which form part of the
plaint.

A 7 T 11 — (i) IeUS HT AHSR fHA1 ST — <IRITerd ®1 <@ T @12y b
are & fafd grRT afSid 811 BT gfce Td agRIs Yol el gRT Uil 7 14T & |
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ACT/TOPIC NOTE PAGE
NO. NO.

(i) FEIRAH — JE&IR gRI e PR ARG d1e F =TTy GEARAM Bl 2Tt
®I AT I TE U Fhall © o7 TORE dIUd & AT YR KISl Bl IAD AT &
®T § UeT T 2 | 1M7* 140

Order 41 Rule 3A — First appeal — Condonation of delay — Before deciding appeal on
merits, Appellate Court is required to decide first the application for condonation of
delay in favour of the appellant.

MY 41 FRI9 3% — v ordiel — faeT= &T AT fham ST — Sdieliy =amarery
ERT 37Tl BT YUraly UR FARTHROT 6+ 4 qd diemefi & uer # e ol &M -
2 UG 3MMda BT FARIBROT fbar S raeae 2 | 118+ 141
CONSTITUTION OF INDIA
HRA &I Gfaam=
Articles 14 and 21 — See Sections 156, 169 and 173 of the Criminal Procedure Code, 1973
ITBT 14 TG 21 — I IUS UlhAT HdT, 1973 BT URIG 156, 169 UG 173 |
125 154

Article 20 (1) — See Sections 300 Fourthly, 376 (2) and 376-A of the Indian Penal Code,
1860

I 20(1) — < AR IUS T, 1860 BT YRV 302 &GS, 376 (2) T
376 | 139 172

Articles 226 and 227 — Steep rise in Covid cases — Noticing the difficulties faced by
litigants in approaching courts, all kind of interim orders, directions, interim protection,
interim bail etc. passed by all kinds of courts or tribunals ordered to be extended till
15t June, 2021.

IATTBT 226 YT 227 — DA AFA! H ol ¥ Ihg — TABRI DI AT T Uga
H 37 gTell BiSATgAT DI <d U F9 bR & RATerd] 3ferdl TR0l gIRT
IRT | THR & AARA 3Teer, Fqer, SR GRewl, 3dRA S ATS DI 15 T,
2021 T fARART B Fadl AT far 1 | 119 141

Article 233 — Appointment to the post of District Judge (Entry Level) — Suitability.
BT 233 — 7 =TT (FAR—wR) & us W g — araar|
120 144

CRIMINAL LAW (AMENDMENT) ACT, 2013
amuRTfere fafer (Wener) srferfem, 2013
— See Sections 300 Fourthly, 376 (2) and 376-A of the Indian Penal Code, 1860.

— T YRR gUs |2, 1860 @1 IRTY 302 =g, 376 (2) Ud 376~ |
139 172
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NO. NO.

— See Sections 376 (2) and 376-D of the Indian Penal Code, 1860.

— <@ YR <ve AfEd, 1860 — RV 376 (2) UG 376—H | 144 182
CRIMINAL LAW (AMENDMENT) ORDINANCE, 2013
muRTiere fafer (JWener) seaeer, 2013

— See Sections 300 Fourthly, 376 (2) and 376-A of the Indian Penal Code, 1860.

— T YRA TUS WEdT, 1860 @1 RTY 302 =g, 376 (2) UG 376~ |

139 172
CRIMINAL PRACTICE:
JTURTIRIS GoIT:
— See Articles 226 and 227 of the Constitution of India
— T MRT P AAUE BT SrJeeE 226 Td 227 | 119 141

CRIMINAL PROCEDURE CODE, 1973
gug yfshar wfedar, 1973

Sections 41, 41-A, 167 and 437 — (i) Arrest — Offences punishable with imprisonment of
seven years or less — Held, recording of satisfaction by police as mandated by Section
41 is condition precedent for arrest.

(ii) Arrest — Non-compliance of Sections 41 and 41-A CrPC - Effect of.

eRTY 41, 41—F, 167 U4 437 — (i) ARG — A1 a¥ 12rar S HF & RN
A TSI AR — ARG, Yo §IRT1 9RT 41 ST UTARIT Hqfie okaag fbar
ST ARTARY & forg gRMTeT ot 2 |

(il) FREART — aRT 41 3R 41— S UM, BT UTl 7 B BT IAG | 121 145

Sections 41, 41-A and 437 - (i) Arrest; necessity of — Offence punishable for
imprisonment of seven years or less — Fresh directions issued to the Police Officers
and Judicial Magistrates to scruplously implement the directions given by the Supreme
Court in Arnesh Kumar v. State of Bihar, (2014) 8 SCC 273.

(ii) Bail — Importance of role of District Judiciary while exercising bail jurisdiction explained
— Factors to be considered while deciding bail application delineated.

RIS 41, 41—® UG 437 — () PRUTART 37 MaIHAT — AT 9§ dh 1ar 36
P AN B HRIEAN W STSHI R — 49T FAI 3. 9817 3759, (2014) 8
vl 273 ¥ Hdiea <A g7 T Y AGe &7 HORAT | UTad &- & oy
gferd ifdreRat ek =nfie afsrgel @ 9dm fder o fag 1|
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ACT/TOPIC NOTE PAGE
NO. NO.

(i) STAMT — SHMT & SATRISR BT TART BT H RTAT =dTierd! o qHdT o
He@ IR AT — S 3ded FRIpd dRad 99 fdaR 3 ol S arel dR&

Xgifdhd fby Y| 122 147
Sections 154, 156, 162 and 179 — Territorial jurisdiction — Place where conseuence of
act ensued.

Multiple FIRs of the same incident — Validity of — Held, there can be no second FIR — In
such cases, FIR registered first in point of time should be treated as main FIR and all
others as statement u/s 162 CrPC.

ERTY 154, 156, 162 Y9 179 — JTGIId &SGR — I8 I SI8l Hed BT TROMH
Ja~T BT |
Ud & gl BT By YH FaT R — Iudr — feiRa, o gal vem o
Rare 72l g1 Facll 8 — T AMall #, I8l g9t 1 T8 T AT Rl &1 97 yed
AT RUE 3R =T A BT ORI 162 TUH. & S IIM A ST A1y |
137 (i) 168
& (ii)
Sections 154, 156 and 200 — Information/complaint of offences to police — How should
be proceeded with? Directions issued.

TR 154, 156 U4 200 — YfoRT BT STURTET &1 G / R — 4 rIare! o
S =fee? feer SRy fbu g | 123 151

Sections 154 and 438 — (i) Second FIR — Maintainability of.

(i) Anticipatory bail — As a rule of thumb, it cannot be said that an absconder against whom
a proclamation u/s 82 of CrPC is not issued, is not entitled to get anticipatory bail.

IIRTY 154 U4 438 — (i) fgciig THaME.emR. — Uaerefierar |

(i) 1" SEMT — SrgvaRtg 99 & wU H I8 T8l BB Sl Al b Y BRR
R fovTe fIeg T UE. @ g7 82 & 3idfd STENTOT SRY =7el @ T8, 1A
STHTAT U1 R T SNBRT &l 2 | 124 152

Sections 156, 169 and 173 — Investigation — Direction by Court — Whether amounts to
interference? If the court gives any direction to ensure that the investigation is conducted
within the contours of the law, it cannot amount to interference with investigation.

HIRTY 156, 169 Ud 173 — (A9 — =ATATTT T A3 — T S%8T & AT &7
IS SR 39 ol Big (e <a1 € o r=wor fafdy & srgaR Sanford &1 af 59
YT H BT & WHH el HHT S FhdT | 125 154
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NO. NO.

Section 319 — Summon to a person as an additional accused — Accused can be
summoned on the basis of even examination-in-chief of withess and court need not
wait till his cross-examination.

EIRT 319 — JJRIRTT AT & ©F § AT BT T — A DI AT T TRIeT0]
P IR R A Fa49 fhaT S AhdT 2 IR 1A DI YRTURIGTI db SaoiR BRAT
MMaTH e B | 126 155

Section 320 — Compromise between parties — Non-compoundable offences — Effect of.

SRT 320 — UETHRI P AT AT — SIIAAT IR — JId | 127 156

Sections 437, 438 and 439 — Bail — Jurisdiction of courts to impose conditions while
allowing bail application.

SIIRTY 437, 438 Ud 439 — AT — STHd 3Mde WIBR HRd T9I I AfeRIfog
B DI AT DT SNfBTRT | 128* 156

Section 438 — See Sections 3, 4 and 7 of the Muslim Women (Protection of Rights on
Marriage) Act, 2019

€IRT 438 — < YR AR ([AaTE W AIBRI H7 w=eron) AT+, 2019 BT 9RIG

3,4Td 7] 129 157
Section 483 — See Articles 226 and 227 of the Constitution of India
EIRT 483 — W YRA T WA PT TS 226 TG 227 | 119 141

EVIDENCE ACT, 1872
ey FfSfrra, 1872

Section 3 —-See Sections 300 Exception 4, 302 and 304 Partl of the Indian Penal Code, 1860
€RT 3 — IO YRAII TUS HidT, 1860 HI €RIY 300 YATE 4, 302 Td 304 AT UH
140 177
Section 3 — See Sections 363 and 366 of the Indian Penal Code, 1860.
gRT 3 — IO YRAI TU8 HiZdl, 1860 & &IRTY 363 Td 366 | 142 179
Sections 3 and 45 — See Sections 376 and 506 of the Indian Penal Code, 1860.
ERIY 3 U4 45 — o IR &US Aiadl, 1860 &I URIY 376 TG 506 |
143 180

Sections 3 and 137 — (i) Stranger witness — Reliability of — Stranger took the injured to
hospital — Whether adverse inference can be drawn against him on the ground of
non-lodging of FIR? Held, no.

(ii) Cross-examination of witness; importance of — Reiterated.

(iii) Claim petition — Standard of proof — It is of preponderance of probabilities and not
beyond reasonable doubt.
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ACT/TOPIC NOTE PAGE
NO. NO.

&RIC 3 U4 137 — (i) uRfua el — favasa=iaar — g aRkfad @fda e &7
AT of AT — T UIH FAAT RUIE oG 7 IR & MR R IS [3%G Tcrdhal
ey feepTer S AepaT 87 JWEiRa, T8l |

(i) et & gfauRieror #7 "8 — RGN |
(iii) =TT ATFIBT — FHTT B HFTD — g AT BT FaeTal &I & 1 b gfdagad
GECISIEN 130 159

Sections 3 and 137 — Testimony of police witness — It cannot be said as a rule of thumb
that the statement of police officer is to be discarded in all circumstances or such
statement can be relied upon only when it is corroborated by statement of independent
witness.

gRTY 3 U4 137 — gford el &l Aeg — a9 @& U H I8 721 dal o

HHAT o gferd 1R &1 e w1 aRReIf! # SRR BN AT UHT e dadt

T TR B S Faar € Safe S9 Wad aredl @ HUE 9 §wiF U g |
151 (i) 188

Section 27 — See Sections 8, 18 and 29 of the N.D.P.S. ACT, 1985.
ORI 27 — <& WP 3N Tg FI.597dT ucref Sy, 1985 &1 &IRTU 8, 18
Tq 29 | 150 187

Section 32 — Dying declaration — Evidentiary value of — A dying declaration alone can
form the basis of conviction if it is proved to be voluntary and inspires confidence.

gRT 32 — TIDIID BT — TS &I — JIPIId HAF aNRIfG BT Thdl
MR 8 Fhdl 2 I Ig Whod Afed o far Sy iR fasga-a a1
131 161

Section 32 — Multiple dying declarations — Appreciation of.
€RT 32 — U% 9 IS DI BT — TIidh | 141 (i) 178
Sections 45 and 65 — (i) Photocopy of document — Admissibility as secondary evidence.

(ii) Expert opinion; veracity of — Normally expert’s opinion must be respected — However,
expert opinion is not like a gospel truth which needs to be swallowed without examining
its truthfulness and veracity.

&RIY 45 U9 65 — () XS @] BRMN — fgdas ded & w9 # argadr |

(il) faove & Srffmd &1 favaa=dT — g faRvst & ifeHd o1 g= fdhar
ST @1fey — qenfy, faRws &1 oifvod ®1$ dearad Jel 8 R g9a@! Jadr iR
favaa=iRrar &1 TIeror fhu 997 TERAT JMasy® 2 | 136 166
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NO. NO.

Sections 45 and 90 — (i) Expert opinion — Nature of — Expert opinions are not a binding
piece of evidence and have to be corroborated with other pieces of evidence.

(ii) Thirty years old document — Presumption of genuineness.
SIRTY 45 TG 90 — (i) fIRITs &1 1T Bl UPfa — AT DI 1T AMdGHR H1eg 8|
2 3R BT AT 3= e | fhar S AR |

(i) T T gRIT SIS — RIS B BT TR | 132+ 162

Sections 90, 106 and 114 — Adverse inference — Defendant neither appeared as witness
and nor cross-examined — No explanation was furnished for this default — Adverse
inference must be drawn against defendant.

Photocopies of public documents more than 30 years old — Admissibility and reliability.
ERTY 90, 106 Y& 114 — Hfddl Fspy — Hfcardl 7 o el & w7 3§ IuRerd gaim
3R 4 1 URIuiferd 83 — 39 AN BT BIg WD AT T8 a7 717 — Hfarar

% faog ufiae et e s a2y |
30 aY 9 3MF R Ald AT B BRI — ATEIAT Yd feaa=adT |
133 (i) 163
& (iii)

Section 114-A — See Sections 376 (2) and 376-D of the Indian Penal Code, 1860.
R 114—® — <% IR GUS AfEdT, 1860 — SIRTY 376 (2) UG 376—H |
144 182
HINDU MARRIAGE ACT, 1955

fe=g faars sifarfras, 1955

Section 13-B (2) — Divorce by mutual consent — Cooling period — Cooling period should
not be waived unless and until there is a strong possibility of rehabilitation of parties.

€IRT 13— (2) — RN FeAfd ¥ faarg et — qAfdaR oafe — 5d d& veTdRi
@ gAarE @1 SN FRITET e 81 AfGaR safy $1 ¥t 78 SR a1y |
134 165
INDIAN PENAL CODE, 1860
AR qvs wfgdr, 1860

Sections 53 and 302 — Sentence — Power of trial court — On conviction in a case of murder,
the trial court has no power to impose imprisonment for remainder of natural life of accused.

gV 53 U4 302 — GUSIQY — (IR <A B I — BT A ST YehRoT
# AT & Tea AR <IRITerd ®f SIRIad IR SH Y UIHid silad ddb &l
HREN JERINT B &) vifdd urd =181 2 | 135 165
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NO. NO.

Sections 149 and 302 — See Sections 45 and 65 of the Evidence Act, 1872.

ERTY 149 UG 302 — < 16 ARIIH, 1872 BT IRTY 45 U 65 | 136 166
Section 153-A — See Sections 154 and 438 of the Criminal Procedure Code, 1973.
€RT 153—F — <@ GUS Ufhal Hfedl, 1973 &I €RIY 154 TG 438 | 124 152

Sections 153-A, 295-A and 505 — “Hate speech” and “controversial speech” Distinction

between — Applicability of sections 153-A, 295-A and 505 (2) IPC — Analysed and

explained.

&RI¢ 153—F, 295—F U4 505 — "HUIRUE A0 iR “fIararug wmvor’ — favg

— &RT 153—F, 295~ 31X 505 (2) WI.EH. B FAgar — faverfdd vd F7=mg e |
137 (iii) 168

Sections 153-A and 505 — Promoting class hatred — Facebook post disapprobating
governmental inaction cannot be branded as an attempt to promote hatred between
different communities.

SRI¢ 153—a& U4 505 — 7 & Ui GO PI GTaT o1 — ARBNI Fpgar a1 fHar
P Tl BIgD URe DI fAf= Il & 19 oM ST 9@ o7 B YA & w4
H giss el fhar S AHhaT 2 | 138 171

Sections 300 Fourthly, 376 (2) and 376-A — (i) Rape and murder — Applicability of
Section 300 Fourthly in cases of rape which involves death of victim.

(ii) Rape and murder — Victim being child aged 2% years — Considering the age of
victim, accused must have known the consequence that his sexual assault will cause
her death or such bodily injury as was likely to cause her death.

(iii) Applicability of section 376 (2) and 376-A IPC as amended by 2013 Amendment
Ordinance and 2013 Amendment Act.

(iv) Death sentence — Imposition in cases based on circumstantial evidence — Held, not
impermissible.

(v) Theory of ‘residual doubt’ — Applicability in India — Held, such theory does not have
any place in cases based on circumstantial evidence.

&RTY 300 aqef, 376 (2) Td 376—F — (i) TAHR IR AT — TAHR B ATHA
# et fifsa &1 97 81 A 7, 917 300 g @1 AL B |

(i) IeTTPR 3R BT — HifedT @8 ity g off — AIfSar @ oy &1 <= g9
SIfgad BT g8 URVIM A BMT a1y o & I9a A g9el A UIfsar &1 9 &
TG A7 T wIRE afd wIRa Erft T Sat 9oy ST 2

(iii) 2013 & AR AT T 2013 & ALARA JATTH gRT AT AT H. B
gRT 376 (2) 3R 376—D B TATTT |

JOTI JOURNAL - JUNE 2021 X



ACT/TOPIC NOTE PAGE
NO. NO.

(iv) IRRIIST= e TR ATERT AT H g TUS I YATRIAT — AR, $9
W BE b TE 2 |

(v) erafdre W & Rigid — YRa # waeaar — ifafeiRa, s Rigid @
RIS A1e IR MmeRa JHel § ®IS I T8 2§ 139 172

Sections 300 Exception 4, 302 and 304 Part | - When culpable homicide is not murder?
EFRTQ'SOOSTEIT:IW{ 302@304WW—WWW g7 A8l 87
140 177

Sections 302, 304 and 498-A — Murder or culpable homicide not amounting to murder
— Determination of.

€IRTY 302, 304 U9 498—F — TIT Ud AURIASG AT Sl g1 718 & — ferRor |
141 (ii) 178
Sections 363 and 366 — Kidnapping — Consent of minor — Effect.
€IRTY 363 Ud 366 — 3[UBYUT — JqIDH D! FeH — U4 | 142 179
Sections 376 and 506 — Sexual Assault — Mental sickness of victim — Effect.
RTY 376 U4 506 — oifiTdh &AC — YISl &1 ARG S0l — U414 |
143 180

Sections 376 (2) and 376-D — Presumption of absence of consent — Gang rape —
Whether such presumption contained in Section 114-A Evidence Act is applicable to the
newly inserted section 376-D IPC relating to gang rape? Held, no.

ORI 376 (2) U4 376—9 — WA & FHG B ISUUROT — AFEDH GPH — FIT
A1e AMRTRIH B gRT 14— H Ff2d VAT SUROT AHf2d §5hH | Aaerd T4
YRT 376—9 AIE¥. W AN 8l 27 ifafeiRd, T8 | 144 182
INTERPRETATION OF STATUTES:
dfafert &1 fad=:
— “Association of persons” — Meaning explained — It is necessary that persons band
together with some business or commercial object in order to make income or profit.
— "IRKAT BT FE" — 37 FHSATIT AT — B AP © (b Afh AR AT AT HAT
% fou foddt =raar srerar aiftiias Sqavd @& a1 Jod &1 145* 183
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ACT/TOPIC NOTE PAGE
NO. NO.

LAND REVENUE CODE, 1959 (M.P.)
H—rored gfadr, 1959 (H.9.)
Section 131 — See Section 9 of the Civil Procedure Code 1908.

SRT 131 — o Rufda ufshar Sfedr, 1908 &1 oRT 9 | 115 138

LIMITATION ACT, 1963
R srferf<raa, 1963

Section 5 — Steep rise in Covid-19 cases — Period of limitation prescribed under any
general or special laws in respect of all judicial or quasi-judicial proceedings, whether
condonable or not, have been extended till further orders — Further, periods of limitation
for instituting proceedings under Arbitration and Conciliation Act, 1996, Commercial
Courts Act, 2015 and Negotiable Instruments Act, 1881 as well as any other laws also
extended from 14" March, 2021 till further orders.

ORI 5 — BIfdS—19 Al § Tol I ghg — T <RI AT S—=a1e Hraarsal
@ Aag # fodr ff A a1 ey fafd g1 RaiRa aRedr @ora, @ 98 e o=
IR BT 3[AAT L, SN 3T b fARIRa fham Tar — g9 srfalRad AR
g gorg AR, 1996, aloiogs rarerd ffgd, 2015 T WwehI forad
Iffem, 1881 & WrRI— el +ff o9 fafYy & o9 RISl URY &R Bq
yrfaferd aR¥AET d1er W faAiw 14 914, 2021 F T MY TF fAwaTRa & fear
TR 146 183
Section 5 — See Order 41 Rule 3A of the Civil Procedure Code, 1908
oRT 5 — o fifaer ufshar far, 1908 &7 omaer 41 % 36 | 118+ 141
M.P. POLICE REGULATIONS:
1.9. yfera fafrass:

Regulation 634 — See Sections 154, 156 and 200 of the Criminal Procedure Code, 1973.
fafra 634 — < Tvs ufthar wfear, 1973 @7 aRIY 154, 156 T 200 |
123 151

MAINTENANCE AND WELFARE OF PARENTS AND SENIOR CITIZENS
ACT, 2007

qrar—far iR IR ARSI &1 ARoT—uIyor g2 Gvevr rferfras,
2007

Sections 3, 4 and 23 — See Sections 17 and 36 of the Protection of Women from
Domestic Violence Act, 2005

ORIV 3, 4 U9 23 — <% ©Xe] ST 3 AfSerall o1 HRefvr SffRf1a¥, 2005 1 &1R1Y
17 U9 36| 155 194
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ACT/TOPIC NOTE PAGE
NO. NO.

MOTOR VEHICLES ACT, 1988
dqrexar fefray, 1988

Section 166 — Compensation — Death of unborn child — For the loss of 7 month foetus
in a road accident by the woman, at least ¥ 2,50,000/- should be awarded by the tribunal
as compensation in such type of death.

|IRT 166 — TTHR — ST T2 &1 §og — U A9 gucl | Agell Bl 7 78 &
YOI BT BT TR AMBRT BT HH A P4 T 2,50,000 / — TP & wU H Afeofie fowa
ST =A1eY | 147 184

Section 166 — Notional income — Determination — In a case of labourer’s death, daily
wages shown in circular/notification issued by the Labour Officer of the concerned
district for the relevant period i.e. the date of accident should be taken note by the
tribunal for assessment of notional income.

€IRT 166 — HICAD 3T — IJTYRCN — AP DI G B AT H BID AT B
fReriRor 8 ¥R 1 qoady Aeifa geeHT faid 31 Haled el & 219 DRy
ERT ST URYH / JAfERTE 3 <9 T <6 9a9 &l =R 4 forr S =y |
148 185
Sections 166, 168 and 173 — See Sections 3 and 137 of the Evidence Act, 1872.
gIRTY 166, 168 Td 173 — < &Y SIfATH, 1872 & &RV 3 UG 137 |
130 159

Section 168 — (i) Death of housewife — Calculation of income — There cannot be fixed
approach to calculate the notional income of a housewife.

(ii) Death claim — Future prospects in case of notional income — No rational distinction can
be drawn with respect to the granting of future prospects merely on the basis that their
income was not proved, particularly when the Court has determined their notional income.

&R 168 — () RN &1 g — A BT MUMT — [N Bl BIedf-d MY bl TOMT

B PIg TS TGN TEl B Al |

(i) TG AT — HIAME T S A H 9IS B FAGAT — ST8T MM JHIOT T2

B € 981 S99 SMUR W 9IS $1 A BT A UG PR H Blg JARTATT 9g

T2 forar 1 |dar B, faffded: S&f < sreate o faaR # ol 7|

149 186

MUSLIM WOMEN (PROTECTION OF RIGHTS ON MARRIAGE) ACT, 2019
ARem Afgen (are R ftreRT &1 Wwevn) [, 2019

Sections 3, 4 and 7 — (i) Offence of pronouncement of triple talaq under the Act of 2019
— Applicability of — Held, such offence can only be committed by Muslim husband.
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ACT/TOPIC NOTE PAGE
NO. NO.

(ii) Anticipatory bail — Whether anticipatory bail can be granted for offence punishable
under the Act of 2019? Held, yes.

SR 3, 4 UG 7 — (i) 2019 & I1fAFTIH & 3refiF N Tl &1 BTUT BT STURTET —
AT — JAAFETRE, UHT TURTe A Ueb GREH Ufcd gIR1 81 HIRA fbar S davarl
gl

(i) TR ST — @7 2019 & IMAFTH & 39 qusART 3R # S ST <
ST Al 27 fifaerifRa, &F | 129 157

N.D.P.S. ACT, 1985
wWrae 3N vq A1-gardl geref sfriferas, 1985

Sections 8, 18 and 29 — NDPS Act — Framing of charge — Relevant materials.

€RTY 8, 18 U4 29 — YASIUIYH ARIH — IR foRgAT — GaETd f[auaaw] |
150 187

Sections 8, 21(b) and 50 — Personal Search — Right of accused — As per Section 50 of
NDPS Act, the accused must be apprised by the person concerned regarding his right
to get searched before Gazetted Officer or Magistrate.

gRIY 8, 21(A) TG 50 — FfFTd qarell — Jfgad &1 AR — THSIIvH
AT B gRT 50 & AR SARYFd BT Hefra fad gR1 FR=d wu ¥ e/awa
PHRIAT STRATT fob S TSTUfd SO 3erar AR C & AHeET dofrell &f JIfIaR © |

151 (i) 188

Sections 21 and 32-B — Quantum of sentence — Offence relating to commercial quantity
under NDPS Act.

RV 21 U4 32— — qUS P HET — TSNS MfAH & 1= maants A
BT ITURTY | 152 190
PREVENTION OF CORRUPTION ACT, 1988
gseraR fAarer rferfas, 1988

Sections 7, 13(1) (d) and 13(2) — (i) lllegal gratification — Trap case — Procedure to be
adopted.

(ii) Benefit of doubt — Circumstances under which money and article are recovered, is not
sufficient to convict the accused when the substantive evidence in the case is not reliable.

aRIg 7, 13(1)(") T 13(2) — (i) 219y TIRATT — 2T YHROT — MaeqSH UhaT |

(i) Haw @1 o — aRReIft s ofaeta iy vd avqd s fag Tq sifegad

BT IR fPY ST o 93T 781 & i YaRvT ¥ ATfcdds A1 faeaa=a 81 o |
153 192
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PROBATION OF OFFENDERS ACT, 1958
raerely gRder srferfra, 1958

Sections 3, 4 and 6 — Benefit of probation — Provisions of the Act of 1958 — Applicability
of — When minimum mandatory sentence is provided in the statute.

IR 3, 4 U4 6 — URJIETT & T — 1958 & STAFTRIA & Uae=i &1 Jaiogar —

9 Ay § RAaH e gU€ BT UTaeT B | 154* 193
PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012
Afire sruRTEn @ Sradl H1 Gxervr AferfraH, 2012

Section 6 — See Sections 300 Fourthly, 376 (2) and 376-A of the Indian Penal Code, 1860.

€RT 6 — IO WRAIY U8 AfZdl, 1860 I &RITY 302 =q, 376 (2) Td 376—F |

139 172

PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005
;e T | afeasn &1 wxEor s, 2005

Sections 19 and 36 — (i) Right of a woman to secure a residence order in respect of a
shared household cannot be defeated by simple expedient of securing an order of
eviction by adopting summary procedure under Senior Citizens Act, 2007.

(i) Allowing Senior Citizens Act, 2007 to have an overriding force and effect in all situations,
irrespective of competing entitlements of a woman to a right in a shared household
within the meaning of Domestic Violence Act, 2005, would defeat object and purpose
which Parliament sought to achieve in enacting latter legislation.

(i) In the event of a conflict between special Acts, dominant purpose of both statutes
would have to be analyzed to ascertain which one should prevail over the other.

€IRTY 19 U9 36 — (i) SN el & FwY H Ud Afel & A e & gRiee
P © AMNPR BT IS ARRS ARTH, 2007 & NefA dfera ufshar g
FSPTHA BT AT YT BHRA S AR IUTT §RT §IRT IRIKT Fe! BT ST Fehell © |
(i) T uRRerfal 7 exe & e, 2005 & Jr=via AT Te<edl H Afgar &1
3R B gY aRe ANRS 1faifaH, 2007 ®T SIRRE ot 1R wwra fm S 3
IETT TAT YA DI IR BT Sl FEE §IRT LTI (eI DT q1+T 3 T
T B

(iii) faery erfafagal & #7eg A =T & Rerfa & &9 g R IR vw1a 9
Ig U1 T & oI ST Rl & g9 YR 1 fageryor fhar ST =ty |
155 194
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REGISTRATION ACT, 1908

Yo afefras, 1908

Sections 17 and 49 — Unregistered sale agreement — Admissibility in evidence — Suit is
filed for recovery of money and not for specific performance of the contract — Agreement
could be considered in evidence for collateral purpose.

€IRTY 17 U4 49 — AU (A AJdT — Aeg H UTRAAT — 918 &9 & Il 5
wd fbam wan o 7 S Adfdar & faffde urer 8q — argey qefias yao &
forg s 4 faaR # foram S | 2 | 156 199

Sections 17(1) and 17 (2)(vi) — Consent/compromise decree — Consent decree related
to the subject-matter of the suit is not required to be registered u/s 17(2)(vi) and is
covered by exclusionary clause.

arRIG 17(1) @ 17 (2)(vi) — FAA /|HESIT A — al’ B [Avgeawy 4
T AT ISt &7 USiE oRT 17(2)(vi) & 3IFid 3Maedsd -8l & iR
JYGSITHD WUS ERI AT ¢ | 157* 200
SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989
g faa st va sy faa senfa (@R fAaron) sfefa, 1989

Section 3(1)(r) — (i) Offence of intentional insult or intimidation with intent to humiliate
a member of SC/ST in any place within public view — Ingredients of — Explained.

(ii)*Any place within public view” — Meaning of — Explained — Held, a private building or
lawn where public is present or have access may also be a place within public view.

a1 3(1)(]) — () |rdoT~e geaar & fodl ff e wR rggfa S/ srRgfed
ST & Ha T AT AT 7T IR HR BT (UMY — AATAD TTh
— HHAY U |

(ii) AT ST BT DIy " — 312f — FHSAT T — ARG, Tep 457 9o
T A STET AT SURRI B AeFal I Ugd &I, ATGl(-Ich SIACT Dl T Bl Heball
2l 158 200
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SECURITISATION AND RECONSTRUCTION OF FINANCIAL ASSETS AND
ENFORCEMENT OF SECURITY INTEREST ACT, 2002

facta anRaat &1 gfofassor g gd= silv ufenqfa f@a gad=
arferfras, 2002

Sections 14 and 31 — Agricultural land — Applicability of the Act — Provisions of Act of
2002 are not applicable on agricultural land.

€RTG 14 TG 31 — PV Y — AR &1 A 891 — SIS, 2002 & yraem=
P 9 w® ywraefiar 78 € 159 202
SPECIFIC RELIEF ACT, 1963
fafafds argaty aifSrfraw, 1963

Sections 20 — (i) Agreement to sale — As per agreement vendor need to obtain ceiling
permission from competent authority which was not obtained — Vendee entitled to decree
of specific performance.

(ii) Delay in court proceedings — Effect — Once a suit for specific performance has been
filed, any delay as a result of the Court process cannot be put against the plaintiff as a
matter of law in decreeing specific performance.

&RIC 20 — (i) fapa & forq e — 3rged & AR fAwar & o smaega o &
I & UIRBRI ¥ STferead AT Faell SIART UTa &Y, Sl YT &1 &1 T3 — dal
faffds argure™ &1 M= U BT BT ATHRI T |

(i) = ufshan # facid — wTa — T IR o9 fAFfd IguTer &1 a8 SRR e
AT B, 1 ATy Ufshar & uRvmHay faetq, faffdse urere @t ssife aikd e
H fafr & vy & w0 4§ a1d) & faog Uxga 81 fBa1 S AHaT | 160 203

Section 38 — Permanent injunction to restrain defendants from interfering in possession
— Defendants did not dispute the title over suit property — Possessory title of plaintiffs
established — Held, plaintiffs entitled to permanent injunction.

SIRT 38 — UfAATSITOT Bl heol H BXAET B I b+ & foIU IMIad AT —
YfIITENTOT 9 aTeldd FuRT & Wl WX fddre F81 fear — arciTor &1 onfeuey &
MR TR W MfUd — aemiRd, areiTor 2Mead AT & SMOHNT © |

133 (i) 163
STAMP ACT, 1899
wry afefad, 1899
Section 35 — See Sections 17 and 49 of the Registration Act, 1908
ORT 35 — Q& URHAAT 31T, 1908 &I &RTY 17 T 49 | 156 199
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TRANSFER OF PROPERTY ACT, 1882
Hufed afavor srferfraq, 1882
Section 107 — See Sections 8, 11 and 34 of the Arbitration and Conciliation Act, 1996
SRT 107 — AEIRH U9 Gog A, 1996 &1 gRTY 8, 11 Ud 34
112 132

Sections 114 and 114-A — See Sections 8, 11, 17 and 34 of the Arbitration and Conciliation
Act, 1996.

€RTG 114 Y9 114—F — IO AR UG Gog A, 1996 BT €RIG 8, 11, 17
Td 34 | 111* 131
WILD LIFE (PROTECTION) ACT, 1972
T grofy (dveon) ferfras, 1972

Sections 9 and 51 — Offence of capture or seizure of wild life — When made out? Held,
offence is made out only when it is committed in respect of wild life specified in Schedules
I to IV of the Act.

ERIY 9 UG 51 — 9-g YO Pl b AT W B BT AR — Bd (ST ST
3raenTiRe, FURTE T ST BT 19 I8 A @) orRgEn [ ¥ IV # Ffid< a=
groft & W | BIRT fhar Srar 2| 161* 204

PART-1T A
(GUIDELINES)
1. Guidelines to be followed while dealing with application u/s 156(3) CrPC 205

PART -1V
(IMPORTANT CENTRAL/STATE ACTS & AMENDMENTYS)

1. Transgender Persons (Protection of Rights) Rules, 2020 31
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EDITORIAL

Esteemed Readers,

A quarter of a century ago, while introducing orientation training for the
new appointees to judicial office, the former Chief Justice of Australia, Sir
Anthony Mason has said, “In the past, new judges were expected somehow to
acquire almost overnight the requisite knowledge of how to be a judge. Perhaps
it was thought that judicial know-how was absorbed by a process of osmosis.”

Long back, we surmounted the myths of our legal system that a judge by
experience as a law scholar is fully equipped to conduct trial in any manner.
Now, judicial education and training has become a necessary feature of our
judicial set-up. However, simply training judges in courtroom procedures or
updating them on recent pronouncements is not enough. Judicial education
must focus not only on helping judges to master the content but also on helping
them to develop more generalised abilities that they need in order to meet the
complex demands of justice. Madhya Pradesh State Judicial Academy is well
aware of its responsibility to fulfill the need of judicial education and training to
the judges administering justice at the lower rung of the hierarchy.

We have come half way through this year. When this year dawned, we
were hopeful that it will not be anything like the previous year. But, the onslaught
of pandemic took such a disastrous turn that everything we went through in
2021, could possibly be one of the most difficult times in the history of this
institution. In the light of the scale of recent changes due to pandemic, the
Academy has adopted newer methodology of online model of judicial education
and training and we are continuously trying to run our educational programmes
while ensuring that it does not affect the modalities of imparting education and
training in a traditional way.

Induction training to the new judges is one of the core activities of this
Academy. We had proposed to conduct the Final Phase Induction Training
Course for Civil Judges (Entry Level) of 2020 batch through traditional mode
but had to be rescheduled. In order to complete the overall Induction Training
Course within the stipulated time, on the direction of Hon’ble the Chief Justice,
the Final Phase Induction Training Course for Civil Judges (Entry Level) of
2020 batch was conducted from 20.05.2021 to 12.06.2021 through online and
other modes of telecommunication. This was the first batch, to whom all the
three Phases of Institutional Induction Training course, were conducted online.
We had tried to treat the course like an in-person class. Persistence is perhaps
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the biggest key to success in online learning. As members of an institution
that is always ready to adapt to new methods that may be avante garde in
nature, we have done all in our capacity to hold up the high standards that
were set back when traditional methods of training were prevalent. The success
of our new methods, however, now solely lies on the shoulders of the
participants who imbibed this methodology to its fullest utility.

Recently, Hon’ble the High Court of Madhya Pradesh in Writ Petition No.
9320 of 2021 [In Reference (Suo Motu) v. The State of Madhya Pradesh and
others] underlined the need of strict compliance of the guidelines issued by
Hon’ble the Supreme Court in Arnesh Kumar v. State of Bihar and another,
(2014) 8 SCC 273 and directed the Madhya Pradesh State Judicial Academy to
conduct programmes for the same. Hence, the Madhya Pradesh State Judicial
Academy in collaboration with the M.P. Police Academy organized eleven
programmes for sensitizing the Judicial Magistrates and Police Officers
towards these guidelines wherein 1062 Judicial Officers and 1599 Police
Officers participated.

Continuous judicial education is also an area of concern for this Academy.
Thus, Interactive Session on — Key issues relating to cases under the Protection
of Women from Domestic Violence Act, 2005 for 98 Judicial Magistrates dealing
cases under the Act and Workshop on — Motor Accident Claim Cases for 77
Judges dealing with Motor Accident Claim Cases were also conducted online
in the month of June.

We keep abreast the judicial fraternity with the latest developments in
the field of judging through this Journal since long. To make this effort accessible
through web, its software was launched in the beginning of this year, in which
a new feature “Samasya Samadhan’ is also added. Through this column, the
Academy has made an attempt to answer the queries raised by the Judges of
the District Judiciary from time to time. | take this opportunity to call upon you
to send more queries to the Academy. The involvement of the readers will only
strengthen our Journal.

Lastly, while we cannot literally stand together as we must follow social
distancing norms, we must stand together in spirit. | implore all of you to get
vaccinated as soon as possible, follow all instructions that are being released
by the relevant authorities and keep yourself, your family and your friends safe,
sound and healthy.

Ramkumar Choubey
Director
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GLIMPSES OF ONLINE THIRD PHASE INDUCTION TRAINING
COURSE FOR CIVIL JUDGES (ENTRY LEVEL) 2020 BATCH
(20.05.2021-12.06.2021)

on 12.06.2021

Hon'ble Shri Justice Sheel Nagu, Co-Chairman, Governing Council, MPSJA
addressing the participants during inaugural session on 20.05.2021
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GLIMPSES OF VIRTUAL AWARENESS PROGRAMME
FOR JUDGES/JUDICIAL MAGISTRATES & POLICE OFFICERS
(20.05.2021-01.06.2021)

Hon'ble Shri Justice Prakash Shrivastava, Chairman, Governing Council, MPSJA
addressing the participants during inaugural session on 25.05.2021

Participants from various headquarters

JOTI JOURNAL - JUNE 2021 - PART | 92



GLIMPSES OF EDUCATIONAL PROGRAMMES
CONDUCTED ONLINE

Interactive Session on — Key Issues relating to Cases under the Protection of
Women from Domestic Violence Act, 2005 (19.06.2021)

Workshop on — Motor Accident Claim Cases (26.06.2021)
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APPOINTMENT OF JUDGES IN HIGH COURT OF
MADHYA PRADESH

Hon'ble Shri Justice Anil Verma, Hon'ble Shri Justice Arun Kumar
Sharma, Hon'ble Shri Justice Satyendra Kumar Singh, Hon'ble Smt. Justice
Sunita Yadav, Hon'ble Shri Justice Deepak Kumar Agarwal and Hon'ble
Shri Justice Rajendra Kumar (Verma) have been administered oath of office
by Hon'ble Shri Justice Mohammad Rafiq, Chief Justice, High Court of
Madhya Pradesh on 25" June, 2021 as Judges of the High Court of Madhya
Pradesh in a Swearing-in-Ceremony held in the Conference Hall of South
Block of High Court at Jabalpur.

Hon'ble Shri Justice Anil Verma was appointed
as Judge of the High Court of Madhya Pradesh. Born on
16" March, 1964 at Bilaspur (now in Chattisgarh).
Graduation in Science from Rani Durgawati
Vishwavidyalaya and LL.B., attaining the 5" position,
from Pt. Ravishankar Shukla University. Inspired by his
father Shri K.K.Verma (retired District & Sessions
Judge), joined Madhya Pradesh Judicial Services in the
year 1987 as Civil Judge Class II on 26" August, 1987 at Balaghat (M.P.)
Promoted as officiating District Judge in Higher Judicial Services on 4"
September,1998. Granted Selection Grade Scale w.e.f. 10" October, 2007
and Super Time Scale w.e.f. 1" December, 2015.

In the course of service spanning over 33 years as Judicial Officer, His
Lordship has served in a variety of positions at different places like Balaghat,
Indore, Chhindwara, Narsinghpur, Bareli (Raisen), Lakhnadon (Seoni),
Rajnandgaon (now in Chhattisgarh), Umaria and Sagar. Also held the posts
of District Judges (Inspection), High Court of Madhya Pradesh, Bench
Indore, President, District Consumer Forum, Chhatarpur, Secretary, Law &
Legislative Affairs Department, Bhopal and Principal Judge, Family Court,
Sagar. Also served as Principal District Judge (formerly known as District &
Sessions Judge) Sagar. Was Principal Registrar, High Court of Madhya
Pradesh, Bench Indore from 4" June, 2018 till elevation.

JOTI JOURNAL - JUNE 2021 - PART | 94



His Lorship, continuing the legacy of his late grandfather Shri Motilal
Verma, an eminent freedom fighter, also authored several books on cultural
and national history of India. These books include Ajeya Krantikari
Rajguru, Sataar Tat Aur Azaad, Bhagat Singh Ke Saathi Batukeshwar Dutt,
Wo Chaar Zabaanj Krantikari. Cricket Khelna Seekhe is also a celebrated
piece of work authored by him. He has also made praiseworthy contribution
in the book “Judicial History & Courts of Madhya Pradesh” published by
High Court of Madhya Pradesh.

°

Hon'ble Shri Justice Arun Kumar Sharma was
appointed as Judge of the High Court of Madhya
Pradesh. Born on 29" July,1961 at Vidisha (M.P). After
obtaining the degrees of B.Sc. and LL.B., joined Madhya
Pradesh Judicial Services as Civil Judge Class II on
27" August, 1987 at Sagar. Was promoted as officiating
District Judge in Higher Judicial Services on
2" June,1999. Granted Selection Grade Scale w.e.f.
10" October, 2007 and Super Time Scale w.e.f. 11" April, 2016.

In the course of service as Judicial Officer, His Lordship served in
different capacities at various places like Sagar, Nasrullaganj (Rajgarh),
Sehore, Bagli (Dewas), Ujjain, Indore, Sabalgarh (Morena), Agar Malwa
(Shajapur), Bhopal, Tikamgarh and Indore. Also held the posts of Principal
Judge, Family Court, Chhatarpur and Deputy Welfare Commissioner,
Bhopal Gas Victims, Bhopal. Also served as Principal District Judge
(formerly known as District & Sessions Judge) Tikamgarh. Was Principal

District Judge Chhatarpur from 28" March, 2019 till elevation.
°

Hon'ble Shri Justice Satyendra Kumar Singh was
appointed as Judge of the High Court of Madhya
Pradesh. Born on 24" October, 1961. After obtaining
degrees of B.Sc from Lucknow University in 1981 and
LL.B. from Allahabad University in 1984, joined
Madhya Pradesh Judicial Services as Civil Judge Class 11
on 3" November, 1987 at Satna. Promoted as officiating
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District Judge in Higher Judicial Services on 4" June, 1999. Granted
th

Selection Grade Scale w.e.f 10™ October, 2007 and Super Time Scale w.e.f
1" July, 2016.

In the course of service as Judicial Officer, His Lordship served in
different capacities at different places like Satna, Lakhnadon (Seoni),
Jabalpur, Indore, Maihar (Satna), Bhopal, Sagar, Ujjain. Also served as
Principal District Judge (formerly known as District & Sessions Judge)
Alirajpur and Ujjain. Also held prominent positions as Registrar (Vigilance),
Principal Registrar (Vigilance) at High Court of Madhya Pradesh, Jabalpur,
Additional Secretary, Law & Legislative Affairs Department, Bhopal. Was
Principal Secretary, Law & Legislative Affairs Department, Bhopal from
14" May, 2018 till elevation.

°

Hon'ble Smt. Justice Sunita Yadav was appointed as
Judge of the High Court of Madhya Pradesh. Was born on
13" January, 1963. Graduated in Science and obtained
LL.B. degree from Ravishankar University, Raipur in
1986. Joined Madhya Pradesh Judicial Services as Civil
Judge Class I on 7" September, 1987 at Raipur (then part
of M.P). Was promoted as officiating District Judge in
Higher Judicial Services on 27" July, 2000. Granted
Selection Grade Scale w.e.f 1" August, 2008 and Super Time Scale w.e.f 1"
October, 2016.

Her Ladyship, as Judicial Officer served in different capacities at
various places like Raipur (now in Chhattisgarh), Satna, Dabra (Gwalior),
Bhopal, Chhatarpur, Gwalior and Morena. Also served as Principal District
Judge (formerly known as District & Sessions Judge) Ashoknagar and Datia.
Also held the posts of Deputy Welfare Commissioner at Bhopal Gas
Victims, Bhopal and as Executive Director (Law), Delhi Electricity
Regulatory Commission, New Delhi. Was Principal District Judge, Datia
from 3 July, 2017 till elevation.
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Hon'ble Shri Justice Deepak Kumar Agarwal was
appointed as Judge of the High Court of Madhya
Pradesh. Was born on 21" September, 1961. After
obtaining the degrees of B.Sc. and LL.B. in the years
1981 and 1985, respectively, joined Madhya Pradesh
Judicial Services as Civil Judge Class II on
1" September,1987 at Narsinghpur. Promoted as
officiating District Judge in Higher Judicial Services on
7" August, 2000. Granted Selection Grade Scale w.e.f. 1"
August, 2008 and Super Time Scale w.e.f. 3 October, 2016.

In the course of service as Judicial Officer, His Lordship served in
different capacities at different places like Narsinghpur, Lakhnadon (Seoni),
Ratlam, Indore, Waraseoni (Balaghat), Sagar, Hoshangabad, Bhind. Also
served as Principal District Judge (formerly known as District & Sessions
Judge) Balaghat and President District Consumer Forum. Was Principal
District Judge, Gwalior from 01.012.2018 till elevation.

°

Hon'ble Shri Justice Rajendra Kumar (Verma) was
appointed as Judge of the High Court of Madhya
Pradesh. Was born on 1" July, 1961 at town Lakhna,
District Etawah (U.P.). After obtaining LL.B. degree
from Allahabad University, joined Madhya Pradesh
Judicial Services on 28" September, 1987 at Bhind. Was
promoted as officiating District Judge in Higher Judicial
Services on 31" July, 2000. Granted Selection Grade
Scale w.e.f. 1" August, 2008 and Super Time Scale w.e.f.

5" October, 2016.

In the course of service as Judicial Officer, His Lordship has served in
different capacities at various places like Bhind, Sheopur, Seodha (Datia),
Alirajpur, Tarana (Ujjain), Guna, Mahasamund (now in Chhattisgarh),
Burhanpur, Biaora (Rajgarh) and Dewas. Also served as Principal District
Judge (formerly known as District & Sessions Judge) Alirajpur and Rajgarh.
Also held the posts of President, District Consumer Forum, Khandwa,
Principal Judge Family Court, Bhopal and Secretary, Govt. of M.P., Law &
Legislative Affairs Department, Bhopal. Was Principal District Judge,
Bhopal from 1" December, 2018 till elevation.

We on behalf of JOTI Journal wish Their Lordships a very happy

and successful tenure.
°
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HON'BLE SHRI JUSTICE BRI1J KISHORE SHRIVASTAVA
DEMITS OFFICE

Hon'ble Shri Justice Brij Kishore Shrivastava
demitted office on His Lordship's attaining

superannuation.
His Lordship was born on 1" July, 1959. After
obtaining degrees of B.Sc. and LL.B., joined Madhya

Pradesh Judicial Services as Civil Judge Class II on

7" November, 1985. His Lordship was promoted to
Higher Judicial Services as Additional District & Sessions Judge on 16"
May, 1997.

His Lordship, as Judicial Officer, worked in different capacities at
various places like Gwalior, Vidisha, Bhind, Gohad, Susner, Jora,
Ashoknagar, Seoni, Jabalpur, Datia and Lakhnadon. Also, held the posts of
OSD and Registrar (Judicial) in the High Court from 2006 to 2010. Held the
post of President, District Consumer Forum, Chhatarpur from 2010 to 2012.
Also served as District & Sessions Judge, Damoh and Shivpuri. His
Lordship was District & Sessions Judge, Ujjain from 25" October, 2016 till
elevation. His Lordship took oath as Judge, High Court of Madhya Pradesh
on 19" June, 2018.

During His Lordship's tenure, rendered valuable services as Judge and
also Member of various Administrative Committees.

His Lordship was accorded farewell ovation on 30" June, 2021 in the

Conference Hall of South Block, High Court of Madhya Pradesh at Jabalpur.
We on behalf of JOTI Journal, wish His Lordship a healthy, happy

and prosperous life.
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ADDRESS OF HON’BLE THE CHIEF JUSTICE*

A very good afternoon to everyone joining us.

At the very outset let me congratulate all of you for being a part of judicial
fraternity. It is a pleasure for me to share some of my feelings with you today in
the valediction of your induction course. You all have completed a year long
induction training at field as well as in the State Judicial Academy. Now, the
training wheels part of your journey is accomplished with the end of this final
phase training course. But, learning will never stop. Having an understanding of
every single aspect is difficult but is most definitely achieved through the constant
search for education. The process of learning should never take a backseat in
your life.

This pandemic has indeed thrown a wrench into the aspect of personal
communication between you and the faculties who are here for your training.
However, our Judicial Academy welcomed the challenge as an opportunity by
offering online training tools similar to that of traditional methods of teaching
like | can say with certainty that the substance of training has remained unchanged
in our current endeavour of switching to online modes of education.

Dear Judges, you are perhaps the first batch in the history of judicial
education and training to complete the entire Institutional Training in virtual mode.
Under the contingency, we were compelled to conduct these programmes virtually.
But consider it as additional learning in some way or the other. It is an opportunity
in disguise which could not be learnt by an adversarial method of learning. Virtual
working has made it possible for all of you to be trained in the best way. In
future, your batch will have the privilege to announce that you were the pioneers
who have adopted the working of virtual modes.

You will be given the responsibility of judicial work in the Court with
independent charge very soon. You must be aware of your great responsibility
of dispensation of justice to the common man. Being a Civil Judge (Entry Level)
and Judicial Magistrate, you will be the front-line face of the justice dispensation
system of the State and in fact your courts are the courts of fact. Although, the
law remains unchanged, for every case, the fact situation is different, hence,
has to be dealt with differently from the point of view.

Since you chose this profession of Judgeship, it has to be borne in mind
that it is different from other professions as it has its distinguishable
characteristics when compared against any other Government or private sector.

At this point, when you are ready to take onerous responsibility of
dispensing justice to the people, | would like to share some insights that | have

*(Text of the address of Hon’ble Shri Justice Mohammad Rafiq, Chief Justice of High Court of Madhya
Pradesh in the valedictory session of the Online Third Phase Induction Training Course for the newly
appointed Civil Judges (Entry Level) of 2020 Batch on 12.06.2021 at MPSJA.
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gained over the years being a part of our justice system which may help you to
develop the core qualities of a Judge.

The first and foremost is behaviour

As a Judge, you must be courteous, respectful and humble in Court but it
should not be considered as a sign of weakness. This trait must be carried in
the court room as well as outside; whether it is with the superior, litigants, lawyers
or staff.

Behaviour with colleagues is a factor that shapes your journey as a Judge.
In both the legal profession and judgeship, the art and craft is learnt through
practice and the wise words of seniors. Therefore, one who wants to learn from
his seniors has to be courteous enough to impress that he is ready to learn.

Hubris is the cause of downfall of all great people. In recent times, the
egocentric attribute of newly appointed Judges is often talked about. Ego is a
trait which should be destroyed. Ego will lead to distress and a lot of failures in
life. Being nice is something we have learnt ever since we were little. If you are
gracious and courteous, you will never lose anything but end up gaining a lot of
good company along the way and respect.

Another significant aspect in the life of a judge is punctuality

The most important thing for a Judge is to be always punctual, whether it is
reaching court, handing out judgments or any work assigned by the superiors.
Being punctual is a trait that is very significant in being an organised human
being. We all have the same 24 hours and how we use it to our best potential is
the core of the time management. Adherence to punctuality is a key to any
Judge. Therefore, a Judge must sit on the dais on time and should not leave
prior to it. This should be followed not only in the court but in any other place
where you are expected to be present at a particular time.

The third trait of a judge is he should be scholarly

The pursuit of complete knowledge is something that no person can achieve.
Legal knowledge in particular, is acquired till the final day of one’s career. Therefore,
| urge upon you to open your mind to accept your fallibility and pursue learning. As
judges, your responsibility towards educating yourself at every step of the way is
imperative. You must be hungry for knowledge, the more the merrier. Always
submerge yourself in the endless depths of knowledge, welcome new thoughts and
ideas. An open mind is the easiest place for innovation and creativity to grow.

Being a Judge, you are the law scholars for all time. Knowledge of law and
procedure are the primary tools for a Judge and it is imperative that you remain
updated with new laws. This can only be possible by regular reading of journals
and latest pronouncements of the Apex Court as well as your parent High Court.
A habit of reading articles from the legal field which are being published in
journals and news magazines including e-journals should also be cultivated. It
is also advisable to pay some time to read some good books of great thinkers
and authors particularly autobiographies of legal luminaries.
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A Judge must be studious and well aware of all the facts of the case in
hand and must read each and every page of the file down to the last line. Any
judgment or order should be read carefully before putting your signature. After
a judgment is signed, except for any clerical or arithmetical error, it cannot be
altered. Therefore, a thorough and exhaustive check should be conducted before
signing a judgment.

The next attribute of a judge is attitude

Be firm in your decision but restrain from being arrogant. A good leader is
a person who makes the tough decisions that no one else does. They make
decision after critically analysing every single aspect of the situation and the
ramifications of that action. However when it comes to taking a decision, one
should be open to discussion. Being close minded in your limited scope of
knowledge is going to lead to a disastrous outcome for everyone involved. Any
decision must be taken without fear or favour which is evoke of a Judge. When
a Judge is working in fear, impartiality cannot be expected of him. Every case
must be decided on its own merits without any extraneous consideration. Similarly,
judgments should invariably be pronounced on the date fixed.

Dear Judges, you should keep in check the temptation to be a populist
Judge. There may be instances where lawyers or litigants will pray for
adjournments. It should be ensured that such unwarranted requests are not
considered as these are responsible for delaying the disposal of cases. These
delaying tactics are adopted by litigants and lawyers to hinder the progress of
the cases. Your focus should always be the upon deciding the main case. Judges
should have an attitude of sacrifice, if situation so desires.

Another important trait of a judge is he should be patient

You must have a good amount of patience. It is magical. Patience is a
virtue that is seldom seen in this era of instant-everything and attention deficit.
Keeping your head above water while everyone else loses theirs, only gives
you an out of the box perspective that probably others missed in the middle of
their meltdown. Patience is a trait that could take you to the heights because it
shows that you can take control of any situation and steer towards the right
path.

Then at the same time we should be sensitive

In the present situation and scenario, gender sensitivity is one of the main
challenges before the judiciary. Lack of understanding on the subject could
lead to gender biased decision making. As judges, you must be more sensitive
to the problems of litigants who approach the courts for getting timely justice
especially towards women and children. Lack of sensitivity creates distance
between justice seeker and provider.

Then another factor influencing each one of us is social media

Although freedom of speech and expression is guaranteed under our
Constitution and judges also enjoy this right, judges are constantly under the
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public gaze. Hence this right must be used very cautiously while making comments
on any social media platform as it is important as it influence his judicial conduct.
He must comply with the relevant provisions of the Code of Judicial Conduct and
distance himself from any conduct that would undermine the judge’s
independence, integrity or impartiality.

I would urge each one of you to become IT savvy and proficient in use of ICT

It is unquestionable that technology can play an influential role in ensuring
access to justice for all. For proper dispensation of justice and to reduce the mounting
arrears of cases, information and communication technology can be used as an
effective tool to improve efficiency. This in turn will improve our judicial efficiency.

We should always know ethical standards of judicial conduct

As judge, you have to maintain the highest standards of integrity. Your
ethics and character is the only thing that remains constant all the time. You
have complete control over it and no one else. Everything in this world can
change, but integrity remains deep rooted. The Bangalore Principles of Judicial
Conduct states that “integrity” is essential for proper discharge of judicial office.
Integrity and honesty are foundation of the judicial edifice. It is our responsibility
to ensure that the judicial body which we serve is kept at a higher pedestal by
our impeccable conduct.

To be a judge, you have to cultivate and maintain judicial aloofness and
detachment, honesty and integrity, judicial independence, judicial temperament
with humility and impartiality and | am sure all of you, as Judges, know about
these ethical standards of judicial conduct.

At the same time you should always be concerned and vigilant about your health

A strong mind and body is a gift. We must respect and protect it and also
develop. Therefore, always be conscious about your fitness and keep yourself
healthy.

In the end, | would say so many aspire to be a part of this profession but
only a few are chosen. You have been reposed an extraordinary level of trust and
confidence and | am sure, in the years to come, you will turn out worthy of it. When
there is an all round erosion of moral fibre, it is incumbent upon you to strengthen
its pillars and foundation. | once again congratulate all of you for joining the judicial
service and hope you will make us proud in the times to come.

Hope all of you are taking precautionary measures and good care of yourself
and the people around you in this time of pandemic. Please keep yourselves
safe. Wishing you all the best for your future endeavours.

Thank youl!
Jai Hind!
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WAYS FOR EXPEDITIOUS EXECUTION PROCEEDINGS

Dhirendra Singh
Faculty (Sr.), MPSJA

Execution jurisdiction deserves special attention and expeditious disposal
considering that the decree-holders have already succeeded in the litigation
and hold a decree/award in their favour. Delays and difficulties in execution of
decrees/awards erode public confidence and trust in the justice delivery system
but it is well known that execution is one of the most favourite neglected subject
of district judiciary.

In relation to the difficulties faced by a decree-holder in execution of the
decree, way back in 1872 i. e. almost 150 years back, the Privy Council had
observed in the case of General Manager of the Raj Durbhunga v. Coomar Ramaput
Singh, (1871-72) 14 MIA 605:

“the difficulties of a litigant in India begin when he has
obtained a decree.”

Even after 50 years of the above observation, the situation had not
improved and in the case of Kuer Jang Bahadur v. Bank of Upper India Limited,
AIR 1925 OUDH 448 it was again observed that:

“Courts in India have to be careful to see that the process
of the Court and the law of procedure are not abused by
judgment-debtor in such a way as to make Court of law
instrumental in defrauding creditors, who have obtained
decrees in accordance with their rights.”

In the course of time, it was found by the Superior Courts that inspite of the
above observations, situation related to execution cases has not improved and
Hon’ble the Supreme Court in the case of Babulal v. Hazarilal Kishorilal, (1982)
1 SCC 525 again observed as thus;

“Procedure is meant to advance the cause of justice and
not to retard it. The difficulty of the decree holder starts in
getting possession in pursuance of the decree obtained by
him. The judgment-debtor tries to thwart the execution by
all possible objections.”

In Satyawati v. Rajinder Singh, (2013) 9 SCC 491, the Supreme Court quoted
the Privy Council’s judgment of 1872 that the difficulties of a litigant in India
begin when he has obtained a decree and observed that the position has not
improved and the decree-holders still face the same problems. The Supreme
Court further observed that if there is an unreasonable delay in execution of a
decree, the decree-holder would be unable to enjoy the fruits of his success
and the entire effort of successful litigant would be in vain.
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So far as execution is concerned, it is not defined in the Code of Civil
Procedure. It simply means the process for enforcing the decree that is passed
in favour of the decree holder by a competent Court. The relevant provisions
for execution in the Code of Civil Procedure, 1908 (CPC) and M.P. Civil Courts
Act and Rules are as under:-

(i) Sections 36 to 74, Sections 144, 146 & 148 and Order XXI,
Code of Civil Procedure.

(i) Rules 184 to 242 M.P. Civil Courts Rules, 1961.

The execution of decrees/awards deserves special attention considering
that inordinate delay in execution proceedings would frustrate the decree-holders
from reaping the benefits of the decrees/awards. Order XXI| of the CPC lays
down the procedure for execution of decree. Order XXI Rules 1, 2 & 30 are
related to payment under decree while Order XXI Rule 31 is related to delivery
of specific movable property and Order XXI Rule 32 is related to specific
performance, restitution of conjugal rights or an injunction, Order XXI Rule 34 is
related to execution of document or endorsement of negotiable instruments,
Order XXI Rule 35 & 36 are related to possession of immovable property.

As far as money decree is concerned, Order XXI Rule 1(b) of the CPC
enables the judgment-debtor to directly pay the decretal amount to the decree-
holder. Order XXI Rule 1(a) of the CPC gives an option to the judgment-debtor
to deposit the decretal/award amount with the Executing Court and give the
notice of deposit to the decree-holder under Order XXI Rule 1(2) of the CPC.
Thus, in an ideal situation, the judgment-debtor is supposed to satisfy the decree/
award without waiting for the institution of an execution case. For example, after
the awards are passed by Motor Accident Claims Tribunals in motor accident
claim cases, the insurance companies voluntarily deposit the award amounts
with the Claims Tribunal. If the judgment-debtor does not voluntarily satisfy the
decree/award, the decree-holder is compelled to initiate the execution
proceedings. If the decree-holder is aware of the assets of the judgment-debtor,
the Executing Court attaches the assets at the very threshold of the execution
proceedings. The Executing Court thereafter initiates proceedings for sale of
the attached assets of the judgment-debtor to satisfy the decree.

Section 151 of the CPC empowers the Court to make such orders as may
be necessary to secure ends of justice or to prevent the abuse of process of
the Court in exercise of its inherent powers. The power under Section 151 of
the CPC is extraordinary in its nature and is to be exercised to do real and
substantial justice, for which the Courts exist. Article 227 of the Constitution
confers on the High Court the power of superintendence over the subordinate
Courts. The paramount consideration behind vesting such wide power of
superintendence in the High Court is to keep the path of justice clear of
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obstructions which would impede it. It is the salutary duty of the Court to prevent
the abuse of the process, miscarriage of justice and to correct the irregularities in
the judicial process. Keeping in mind the above object the High Court of Delhi in M/
s. Bhandari Engineers & Builders Pvt. Limited v. M/S Maharia Raj Joint Venture & Ors.,
(Ex. P. 275/2012 and Ex. APPL. (0S) 221/2018 dated 05.12.2019) directed to follow the
following guidelines to expedite the execution of money decrees which may be
observed by the Executing Courts while dealing with the execution matters:-

(i) In execution proceedings, the Executing Court shall direct the judgment-
debtor, at the first instance i.e. first date of filing, to file the affidavit of assets on
the date of cause of action, date of the decree/award as well as on the date of
the swearing of the affidavit in Form 16A of Appendix E under Order XXI| Rule
41(2) of the CPC within thirty days. The oral prayer/application of the decree-
holder for issuance of such direction shall be sufficient compliance of Order XXI
Rule 41(2) of the CPC.

(ii) The Executing Court is empowered, at the initial stage itself, to restrain
the judgment-debtor from transferring, alienating or disposing of or otherwise
parting with the possession of any assets to the tune of the decretal/award
amount except in the ordinary course of business such as payment of salary
and statutory dues. The Executing Court shall restrain the judgment-debtor from
discharging any financial liability, other than the liabilities of Banks/financial
institutions, without the permission of the Executing Court.

(iii) If the judgment-debtor fails to appear before the Court upon service of
notice, the Executing Court shall ensure his presence initially by issuing bailable
warrants and thereafter, by issuing non-bailable warrants as per law.

(iv) In the event of the default of the judgment-debtor to file the aforesaid
affidavit within the stipulated time, the Executing Court shall consider detention
of the judgment-debtor in civil prison for the term not exceeding three months
under Order XXI Rule 41(3) of the CPC by directing the decree-holder to deposit
the subsistence allowance with the Executing Court for detention of the judgment-
debtor. Upon deposit of the subsistence allowance, the Executing Court shall
issue non-bailable warrants against the judgment-debtor for his detention.

(v) Execution of decrees should receive the same attention from the Courts
as original civil work and should be methodically and regularly dealt with, as
expeditiously as possible. Where parties have to be heard or evidence recorded
in the course of execution proceedings, notice should be given, processes issued
and dates fixed as in the case of original suits.

(vi) As a rule one day during the week should be reserved for execution
works so as to ensure proper attention being paid to it; sometimes two days are
necessary. District Judges are responsible for seeing that proper arrangements
are made for execution work by all courts subordinate to them.
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(vii) District Judges should record standing orders regulating the distribution
of applications for the execution of decrees among the Courts subordinate to
them, providing for the disposal of cases in which decrees were passed by officers
who have ceased to be attached to the district, and for carrying on the execution
proceedings already pending before such officers at the time of their ceasing to
be employed therein. In framing such orders, every Court should be required as
far as possible, to execute all decrees passed by itself; but, where this is not
possible and it is necessary to send the decree to another Court for execution,
care should be taken to see that it is a Court of competent jurisdiction [Section
39(2) C.P.C.].

(viii) District Judge to see that Execution work is not neglected in Lower
Courts. Close supervision and control should be exercised by District Judges
over the execution of decree business pending in all Courts subordinate to
them; and where any officer is found habitually to neglect this branch of work or
to dispose of it in a perfunctory manner, he should be reported to the High
Court.

In the case of Ghanshyam Das Gupta v. Annat Kumar Sinha, AIR 1991 SC
2251 the Supreme Court had observed that the provisions of the Code as regards
execution are of superior judicial quality than what is generally available under
the other statutes and the Judge, being entrusted exclusively with administration
of justice, is expected to do better. With pragmatic approach and judicial
interpretations, the Court must not allow the judgment debtor or any person
instigated or raising frivolous claim to delay the execution of the decree.

As far as delay in execution of decree of possession is concerned, this
topic again caught the attention of Hon’ble the Supreme Court in the recent
case of Rahul S. Shah v. Jinendra Kumar Gandhi and ors., AIR 2021 SC 2161
(Three Judge Bench), the Supreme Court vide judgment dated 22.04.2021
observed that “remedies provided for preventing injustice are actually being
misused to cause injustice by preventing a timely implementation of orders and
execution of decrees and present situation portray the troubles of the decree
holder in not being able to enjoy the fruits of litigation on account of inordinate
delay caused during the process of execution of decree and some remedial
measures must be taken to reduce the delay in disposal of execution petitions.”

To do the complete justice and to reduce delays in the execution
proceedings, and in larger public interest to sub-serve the process of justice so
as to bring to an end the unnecessary ordeal of litigation faced by parties
awaiting fruits of decree and in larger perspective affecting the faith of the litigants
in the process of law, Hon’ble the Supreme Court has directed all Courts dealing
with suits and execution proceedings to mandatorily follow the below mentioned
directions:-
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In suits relating to delivery of possession, the court must examine the parties
to the suit under Order X in relation to third party interest and further
exercise the power under Order XI Rule 14 asking parties to disclose and
produce documents, upon oath, which are in possession of the parties
including declaration pertaining to third party interest in such properties.

In appropriate cases, where the possession is not in dispute and not a
question of fact for adjudication before the Court, the Court may appoint
Commissioner to assess the accurate description and status of the property.

After examination of parties under Order X or production of documents
under Order Xl or receipt of commission report, the Court must add all
necessary or proper parties to the suit, so as to avoid multiplicity of proceedings
and also make such joinder of cause of action in the same suit.

Under Order XL Rule 1 of CPC, a Court Receiver can be appointed to
monitor the status of the property in question as custodia legis for proper
adjudication of the matter.

The Court must, before passing the decree, pertaining to delivery of
possession of a property ensure that the decree is unambiguous so as to
not only contain clear description of the property but also having regard to
the status of the property.

In a money suit, the Court must invariably resort to Order XXI Rule 11,
ensuring immediate execution of decree for payment of money on oral
application.

In a suit for payment of money, before settlement of issues, the defendant
may be required to disclose his assets on oath, to the extent that he is
being made liable in a suit. The Court may further, at any stage, in
appropriate cases during the pendency of suit, using powers under Section
151 CPC, demand security to ensure satisfaction of any decree.

(viii) The Court exercising jurisdiction under Section 47 or under Order XXI of

CPC, must not issue notice on an application of third-party claiming rights
in a mechanical manner. Further, the Court should refrain from entertaining
any such application(s) that has already been considered by the Court
while adjudicating the suit or which raises any such issue which otherwise
could have been raised and determined during adjudication of suit if due
diligence was exercised by the applicant.

The Court should allow taking of evidence during the execution proceedings
only in exceptional and rare cases where the question of fact could not be
decided by resorting to any other expeditious method like appointment of
Commissioner or calling for electronic materials including photographs or
video with affidavits.

JOTIJOURNAL - JUNE 2021 - PART I 107



(x) The Court must in appropriate cases where it finds the objection or
resistance or claim to be frivolous or mala fide, resort to Sub-rule (2) of
Rule 98 of Order XXI as well as grant compensatory costs in accordance
with Section 35A.

(xi) Under section 60 of CPC the term “...in name of the judgment-debtor or by
another person in trust for him or on his behalf’ should be read liberally to
incorporate any other person from whom he may have the ability to derive
share, profit or property.”

(xii) The Executing Court must dispose of the execution proceedings within six
months from the date of filing, which may be extended only by recording
reasons in writing for such delay.

(xiii) The Executing Court may on satisfaction of the fact that it is not possible to
execute the decree without police assistance, direct the concerned Police
Station to provide police assistance to such officials who are working towards
execution of the decree. Further, in case an offence against the public
servant while discharging his duties is brought to the knowledge of the
Court, the same must be dealt stringently in accordance with law.

Hon’ble Supreme Court has been pleased to direct all High Courts to
reconsider and update all Rules relating to execution of decrees within one
year of the date of order, i.e., by 21t April, 2022. It has been further ordered
that until such time these Rules are brought into existence, the above directions
shall remain enforceable. Therefore, these directions must be followed by all
Courts dealing with execution proceedings, till appropriate Rules are notified by
the High Court of Madhya Pradesh.

CONCLUSION

It is clear that from now onwards much attention has to be paid towards
execution cases by the Judges of the District Judiciary and disposal of execution
cases according to law should be expedited by following the above mentioned
guidelines. By our best and honest efforts, we will be able to convert the field of
execution from our most favorite neglected subject to one of our most favorite
subject.
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INTRODUCTION

Compulsory registration of decrees or orders passed by courts in
compromise petitions is one of the questions which is most often posed before
a trial court judge. Similar question is also involved in the case of consent decrees
where claim of plaintiff is admitted by defendant in written statement. Divergent
judicial pronouncements and complex set of facts of each case further amplify
the problem. The question whether a decree or order of a court requires
compulsory registration has two aspects. Firstly, at the time of execution or
compliance of such decree or order and secondly, at the time of tendering such
decree or order in evidence in subsequent judicial proceedings. This article is
an attempt to analyze the law on this subject and to suggest a pragmatic output.

RELEVANT PROVISIONS

The relevant provision is contained u/s 17 of the Registration Act, 1908,
which is as follows:

“17. Documents of which registration is compulsory -

(1) The following documents shall be registered, if the
property to which they relate is situated in a district in which,
and if they have been executed on or after the date on
which, Act No.16 of 1864 or the Registration Act, 1866, or
the Registration Act, 1871, or the Registration Act, 1877,
or this Act came or comes into force, namely:-

(b) other non-testamentary instruments which purport or
operate to create, declare, assign, limit or extinguish,
whether in present or in future, any right, title or interest,
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whether vested or contingent, of the value of one hundred
rupees and upwards, to or in immovable property;

(c) non-testamentary instruments which acknowledge the
receipt or payment of any consideration on account of the
creation, declaration, assignment, limitation or extinction of
any such right, title or interest; and

(2) Nothing in clauses (b) and (c) of sub-section (1) applies
to-

(vi) any decree or order of a Court except a decree or order
expressed to be made on a compromise and comprising
immovable property other than that which is the subject-
matter of the suit or proceeding; or

GENERAL RULE OF REGISTRATION OF DECREES AND ORDERS

A comparison of clauses (b) and (c) of section 17(1) with clause (vi) of
section 17(2) makes it clear that “any decree or order of a court” which is
otherwise registrable under clause (b) or clause (c) of section 17(1) because of
the reason that it purport or operate to create, declare, assign, limit or extinguish,
whether in present or in future, any right, title or interest, whether vested or
contingent, of the value of one hundred rupees and upwards, to or in immovable
property or which acknowledge the receipt or payment of any consideration
therefor, is exempted from registration.

In simple terms, it can be said that generally, a decree of order of court is
not compulsorily registrable.

All decrees and orders, not exempted :

Clause (vi) and as a matter of fact, all the clauses of section 17(2), provide
for exemption from registration of those documents which are otherwise
compulsorily registrable under clauses (b) or (c) of section 17(1) and decrees
and orders of court falling under other clauses of section 17(1) are not exempted
by clause (vi) of section 17(2).

For example, clause (vi) does not apply to gifts or leases, the registration
of which is governed by clauses (a) and (d) respectively of section 17(1). As
such, a lease created by a compromise decree is not exempted from registration
under clause (vi) of section 17(2), as was held in Sachindra Mohan v. Ramjash,
AIR 1932 Pat 97 and Vadaserri v. Vadia, (1956) 2 MLJ 533.

EXCEPTION

There is an exception to the above general rule. If a decree or order of
court passed on a compromise comprises of any immovable property other than
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that which is the subject-matter of suit or proceeding, then it will not be exempted
from registration if the same is otherwise required to be compulsorily registered
under clause (b) or clause (c) of section 17(1).

Whether a compromise decree needs registration or not is a vexed problem.
‘Yes’ or ‘No’ are the answers coming from judicial pronouncements, of course
depending on the facts of each. The controversy arose almost a century ago
when the Privy Council in its judgment in Rani Hemant Kumar Devi v. Midnapur
Zamindari Co. Ltd., AIR 1919 PC 79 held that the decree in question was not
required to be registered because the compromise was accepted to be “an
agreement to lease”, and also covered properties not litigated which was not
the subject-matter of the suit or the proceeding. Sub-section (vi) of section
17(2) until then read: “(vi) Any decree or order of a Court and any award”. The
judgment was followed by amendment of section 17(2)(vi) by the Transfer of
Property (Amendment) Act, 1929, and the words “and any award” were substituted
by the words “........ except a decree or order expressed to be made on a
compromise and comprising immovable property other than that which is the
subject-matter of the suit or proceeding”.

Consent decree and compromise decree :

There is some difference between a consent decree and a compromise
decree, although in either case there is settlement of a disputed claim by mutual
concession. Either party to a suit may at the trial admit the claim or defence of
his adversary, and in consequence thereof not only a particular issue but even
the suit may be decreed on consent. In such a case the judgment is given on
consent of the parties. A suit is decreed on compromise where an arrangement
is made by both the parties, either in court or out of court, for settling a dispute
upon what appears to the parties to be equitable terms. The terms of settlement
arrived at are embodied in a document, which is commonly known as compromise
petition. In the case where the court passes a decree on consent of the parties,
no extraneous matter can find place in the decree. In other words, the decree
must be confined to the subject-matter of the suit and the prayers sought for in
the plaint. But when a compromise petition is filed in the court with a prayer to
make the compromise petition a part of the decree, the parties quite often include
extraneous matters in the said petition. That is why the question of registration
of the compromise petition do arise.

Recently, in Khushi Ram v. Nawal Singh, AIR 2021 SC 1117, the Supreme
Court has held that a consent decree comprising property which is the subject
matter of suit does not require registration.

TEST TO DETERMINE WHETHER DECREE OR ORDER IS
COMPULSORILY REGISTRABLE

A lot of cases of compromise petitions arose before courts wherein after
institution of suit, both the parties enter into a compromise to obtain decree or
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order of court for declaration of title to avoid stamp duty. There were divergent
opinions of different High Courts on the question whether decrees and orders
passed on such compromise petitions are compulsorily registrable.

Ultimately, the question arose before the Supreme Court in Bhoop Singh v.
Ram Singh, AIR 1996 SC 196. The Apex Court considered the problem of attempt
to evade stamp duty in the garb of decree or order of court and observed that :

“We have to view the reach of clause (vi), which is an
exception to sub-section (1), bearing all the aforesaid in
mind. We would think that the exception engrafted is meant
to cover that decree or order of a court, including a decree
or order expressed to be made on a compromise, which
declares the pre-existing right and does not by itself create
new right, title or interest in praesenti in immovable property
of the value of ¥ 100 or upwards. Any other view would find
the mischief of avoidance of registration, which requires
payment of stamp duty, embedded in the decree or order.

It would, therefore, be the duty of the court to examine in
each case whether the parties have pre-existing right to
the immovable property, or whether under the order or
decree of the court one party having right, title or interest
therein agreed or suffered to extinguish the same and
created right, title or interest in praesenti in immovable
property of the value of ¥ 100 or upwards in favour of the
other party for the first time. If latter be the position the
document in compulsorily registrable.”

After discussing the law in detail the Apex Court summarized the legal
position in following points :

(1)

Compromise decree bona fide, in the sense that the compromise is
not a device to obviate payment of stamp duty and frustrate the law
relating to registration would not require registration. In a converse
situation, it would require registration.

If the compromise decree were to create for the first time right, title or
interest in immovable property of the value of ¥ 100 or upwards in favour
of any party to the suit, the decree or order would require registration.

If the decree were not to attract any of the clauses of sub-section (1) of
section 17, as was the position in the Privy Council (Rani Hemanta Kumari
Debi v. Midnapur Zamindari Co. Ltd., AIR 1919 PC 79) and this Court’s
cases (Mangan Lal Deoshi v. Mohammad Moinul Haque, AIR 1951 SC 11),
it is apparent that the decree would not require registration.

If the decree were not to embody the terms of compromise, as was
the position in Lahore case (Fazal Rasul Khan v. Mohd-ul-Nisa, AIR
1944 Lahore 394), benefit from the terms of compromise cannot be
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derived, even if a suit were to be disposed of because of the
compromise in question.

(5) |If the property dealt with by the decree be not the “subject-matter of
the suit or proceeding”, Clause (vi) of sub-section (2) would not
operate, because of the amendment of this clause by Act 21 of 1929,
which has its origin in the aforesaid decision of the Privy Council,
according to which the original clause would have been attracted,
even if it were to encompass property not litigated.

Inconsistency between Bhoop Singh (supra) and K. Raghunandan v. Ali
Hussain (2008) 13 SCC 102:

As regard the scope of the exception appearing in section 17(2)(vi), the
Supreme Court in Phool Patti v. Ram Singh, (2009) 13 SCC 22, pointed out the
inconsistency between Bhoop Singh (supra) and K. Raghunandan (supra) and
observed:

“In our opinion there seems to be inconsistency between
the decisions of this Court in Bhoop Singh (supra) and
K. Raghunandan (supra) insofar as the interpretation to the
exception in clause (vi) of section 17(2) of the Registration
Act is concerned. Prima facie it seems to us that the decision
in Bhoop Singh (supra) does not lay down the correct law
since section 17(2) (vi) on its plain reading has nothing to
do with any pre-existing right. All that seems to have been
stated therein is that if a decree is passed regarding some
immovable property which is not a subject-matter of the suit
then it will require registration.”

The matter was referred to a larger Bench for interpreting the exception in
clause (vi) of section 17(2) of the Registration Act. The Three Judge Bench by
a short order disposed of the matter in Phool Patti v Ram Singh, (2015) 3 SCC 465
by holding that there is no inconsistency between the judgments delivered in
Bhoop Singh (supra) and K. Raghunandan (supra).

Therefore, the law laid down in Bhoop Singh (supra), as discussed above
still holds the field and is a binding precedent.

Decree on the basis of unregistered partition, whether requires
registration :

In Tek Bahadur v. Devi Singh, AIR 1966 SC 292, the Constitution Bench of
Supreme Court considered the validity of the family arrangement and the question
was whether it requires to be compulsorily registered u/s 17. While upholding
oral family arrangement, it was held that registration would be necessary only if
the terms of the family arrangements are reduced into writing. A distinction should
be made between the document containing the terms and recitals of family
arrangement made under the document and a mere memorandum prepared
after the family arrangement had already been made either for the purpose of
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record or for information of the court for making necessary mutation. In such a
case the memorandum itself does not create or extinguish any rights in immovable
properties and, therefore, does not fall within the mischief of section 17(2) of
the Registration Act. It was held that a memorandum of family arrangement made
earlier which was filed in the court for its information was held not compulsorily
registrable and therefore it can be used in evidence for collateral purpose,
namely, for the proof of family arrangement which was final and binds the parties.

In Roshan Singh v. Zile Singh, AIR 1988 SC 881, the Apex Court held that it is
well-settled that while an instrument of partition which operates or is intended to
operate as a declared volition constituting or severing ownership and causes a
change of legal relation to the property divided amongst the parties to it, requires
registration u/s 17(1)(b) of the Registration Act, a writing which merely recites
that there has in time past been a partition, is not a declaration of will, but a
mere statement of fact, and it does not require registration. The essence of the
matter is whether the deed is a part of the partition transaction or contains
merely an incidental recital of a previously completed transaction.

The same view was reiterated in Maturi Pullaiah v. Maturi Narasimham, AIR
1966 SC 1836, wherein it was held that the family arrangement will need
registration only if it creates any interest in immovable property in present time
in favour of the parties mentioned therein. In case where no such interest is
created the document will be valid, despite it being non-registered, and will not
be hit by section 17 of the Act.

Therefore, the requirement of registration of a decree or order of Court on
the basis of unregistered partition deed is a matter which cannot be decided as
an abstract proposition of law. This has to be decided on the basis of facts
which may come on record. If title is being conferred for the first time by a deed,
it would require registration. If it is a record of past proceedings, then this would
not require registration.

Compromise in execution proceedings :

There is no difference in principle between a compromise petition filed in a
pending suit or proceeding and one filed in execution proceeding. A compromise
petition filed in an execution proceeding affecting immovable property of the value
of ¥ 100 or more which has been recorded by the executing court is exempt from
registration, but if the compromise petition purports or operates to affect animmovable
property of the value of ¥ 100 or more, which was not the subject-matter of the
original suit, it is not exempt from registration though recorded by the court.

SOME INSTANCES
(1) Adverse possession as a pre-existing right :

H filed a suit for declaration and injunction on the basis of adverse
possession. The suit was filed for 7 biswa area of Survey No. 203, which was
attached in east with the land of H. Survey No. 203 was recorded in the names
of A & B. Acompromise decree was passed in the suit dated 04.10.1985 declaring
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the right of H on 7 biswa area and it was declared that remaining land of Survey
No. 203 belonged to A & B. In a subsequent suit filed by heirs of A & B against
the sons of H, defendants tried to exhibit the decree dated 04.10.1985 passed
in previous suit, which was objected to by the plaintiffs on the ground that decree
being not registered cannot be accepted in evidence as the suit was based on
the plea of adverse possession reflects that H had no pre-existing title in the
suit property in previous suit.

Supreme Court relied upon the judgment of Ravinder Kaur Grewal v. Manjit
Kaur, (2019) 8 SCC 729 and held that once 12 years’ period of adverse possession
is over, even owner’s right to eject him is lost and the possessory owner acquires
right, title and interest possessed by the outgoing person/owner. Therefore, a
person claiming adverse possession does have a pre-existing right over the
suit property and in the event of decree passed on compromise petition, it cannot
be said that any new right is created in favour of such person.

(Mohammade Yusuf v. Rajkumar, (2020) 10 SCC 264)
(2) Family settlement as a pre-existing right :

One Bhajan Singh was owner of suit land. Bhajan Singh was married with
Gurmail Kaur. Two daughters were born to Bhajan Singh with Gurmail Kaur.
Bhajan Singh divorced Gurmail Kaur on 15.09.1973. Gurmail Kaur also took
along with her both the daughters who were minors at that time. Bhajan Singh
resided with the appellants who looked after him.

A civil suit was filed in 1994 by the appellants impleading Bhajan Singh as
the sole defendant praying for declaration to the effect that the plaintiffs are the
owners and in possession of the suit land on the ground that the defendant
effected a family settlement on 15.06.1994 in which suit property was given to
the appellants in equal share. In the suit, a written statement was filed by Bhajan
Singh where he admitted the plaint allegations and also prayed that decree be
passed in favour of the plaintiffs. The suit was decreed in 1995 on the basis of
admission by the defendant of the claim of the plaintiffs.

After death of Bhajan Singh his daughters filed another Civil Suit in 1998
against appellants praying for declaration to the effect that decree and judgment
in previous Civil Suit of 1994 in respect of the suit property is wrong, without
jurisdiction, illegal, null and void. It was submitted that since for the first time
right, title and interest in the suit property was being created in favour of the
appellants, it required registration.

Supreme Court held that in the suit of 1994 filed by the appellants against
Bhajan Singh, decree was passed only with regard to suit properties. The decree
was, thus, expressly covered by the expression “any decree or order of a court
involving only subject matter of suit”. Further, pursuant to a family settlement
dated 15-6-1994 Bhajan Singh decided to allot plaintiffs in equal share and
relinquished all his rights in the suit property. Sequence of events clearly indicates
that Bhajan Singh of his own volition wanted to give the entire property to the
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defendants. Therefore, decree of 1995 was not required to be compulsorily
registered.

(Gurcharan Singh v. Angrez Kaur, (2020) 10 SCC 250)
(3) Acquisition through relinquishment as a pre-existing right :

The plaintiffs were the descendants of Jeeta. Sheo Ram, the defendant in
that suit, was the descendant of Deepa. Deepa and Jeeta were children of Mauiji.
The property descended from Mauji and one half of the entire property came to
the plaintiffs and the other half descended to Phusa Ram, grandfather of Sheo
Ram the defendant through his mother. A half share was relinquished by Sheo
Ram in favour of the present plaintiff and his brother. The plaintiffs could not
take possession of the property since Phusa Ram was alive at the relevant time.
After the death of Phusa Ram the plaintiffs filed the earlier suit for establishment
of their right on the basis of the arrangement came to with Sheo Ram even
during the life time of Phusa Ram.

It was pleaded that the relinquishment or surrender by Sheo Ram was by
way of a family arrangement in view of the close relationship enjoyed by the
plaintiffs on the one hand and Sheo Ram on the other, who was actually their
nephew. Suit was decreed.

Supreme Court held that the decree did not create, declare, assign, limit
or extinguish any right in the suit property. It merely recognized the right put
forward by the plaintiffs in that suit based on an earlier relinquishment by the
defendant in and on the basis that the defendant in that suit had admitted such
relinquishment. Therefore, the decree did not create any title for the first time in
the present plaintiff and his brother. Such a decree did not require registration
in view of clause (vi) of section 17(2) of the Registration Act, though it was a
decree based on admission.

(Som Dev v. Rati Ram, (2006) 10 SCC 788)

(4) Family arrangement by woman in favour of her brother’s sons - is
valid :

One Badlu, who was the tenure-holder of suit property, had two sons Bali
Ram and Sher Singh. Sher Singh died in the year 1953 issueless leaving his
widow Smt. Jagno. Plaintiffs are descendents of Bali Ram. After death of Sher
Singh, his widow inherited his share of suit property. Smt. Jagno resided with
sons of her brother.

A Civil Suit was filed by Nawal Singh and others against Smt. Jagno claiming
decree of declaration as owners in possession of the suit property to the extent
of half share of Sher Singh. The plaintiffs’ claim was that Smt. Jagno, who was
sharer of the half share, has in a family settlement settled the land in favour of
the plaintiffs, who were the brother’s sons of Smt. Jagno. Smt. Jagno filed a
written statement in the suit admitting the claim of the plaintiffs’. The trial court
passed the consent decree in favour of the plaintiff.

Descendants of Bali Ram filed another Civil Suit praying for declaration
that the decree passed in suit of Nawal Singh is illegal, invalid and without legal
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necessity on the ground that there was no existing right in the previous suit,
hence the decree required registration u/s 17(1)(b) since decree created right
in favour of Nawal Singh. It was argued that Nawal Singh belong to family of Smt.
Jagno being brother’s son of Smt. Jagno, i.e. nephew, hence, they belong to
different family and no family arrangement could have been entered with them.

Supreme Court considered the contours of “family settlement” and held
that a perusal of Section 15(1)(d) of Hindu Succession Act, 1956 indicates that
heirs of the father are covered in the heirs, who could succeed. When heirs of
father of a female are included as person who can possibly succeed, it cannot
be held that they are strangers and not the members of the family qua the
female. Therefore, family settlement of Smt. Jugno with Nawal Singh was valid.

(Khushi Ram v. Nawal Singh, AIR 2021 SC 1117)

(5) Property not included in plaint may also be subject matter of suit or
proceeding :

A bank instituted a suit for recovery of the amount due from G, certain
properties were appended to the plaint. Not only these properties but certain
other properties were also attached before the judgment under Order 38 Rule 6
C.P.C. Thereafter a compromise decree was passed empowering the decree-
holder to have the scheduled as well as the additional properties, which were
mentioned in a separate application. All the properties were subsequently sold
in execution and the sale was also confirmed. G subsequently brought a suit
seeking a declaration that the sale of the additional properties pursuant to the
compromise decree was not valid and binding on him as these properties were
not the subject-matter of the suit filed by the bank and, therefore, the decree
was required to be registered.

Supreme Court held that the additional properties mentioned in the separate
application, which were the subject-matter of the attachment before judgment
became part of the decree and also the order of the court in the proceeding
under Order 38 Rule 6 C.P.C. Hench the properties, whose sale was impugned,
were not properties other than the subject-matter of the suit or proceeding.
Consequently, Supreme Court held the decree or order was not required to be
compulsorily registered.

(S. Noordeen v. V.S. Thiru Venkita Reddiar, (1996) 3 SCC 289)
COMPULSORILY REGISTRABLE DECREE NOT REGISTERED - EFFECT

A suit was filed with respect to properties situated at Bhadohi. Compromise
application was filed by both the parties and a shop situated at Mumbai was
also included in compromise. Compromise decree was passed which was not
registered. In spite of that the executing court executed decree and dispossessed
the judgment-debtor. In Ramapathi v. Brahmadeo, 2000 LawSuit (Bom) 515, Bombay
High Court held that the executing court exceeded jurisdiction and its order was
illegal. In the context the court observed:
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“From the above discussion the conclusion is inevitable that
the Bhadohi Decree in which the Bombay Shop was not the
subject-matter of the suit and the same not been registered
under the Registration Act is not an executable or
enforceable document qua the Bombay Shop to the extent
of 1/2 share of the defendant in the Shop. The executing
court had no jurisdiction and power to execute such an
unregistered decree as against the defendant.”

In Atul Krishna Bose v. Zahed Mondal, AIR 1941 Cal 102, Calcutta High Court has
held that the compromise decree being compulsorily registrable u/s 17 of the
Registration Act, and not having been registered, it cannot affect the immovable
property comprised therein or be received as evidence of any transaction affecting
such property. This is the effect of Section 49 of the Registration Act.

CONCLUSION
The upshot of above discourse may be summarized in following points :

® Adecree or order of court which is covered by clauses (b) and (c) of section
17(1) of the Registration Act, generally, does not require registration.

®  Other decrees or orders of court which fall under clauses (a), (d) or (e) of
section 17(1) of the Registration Act require registration.

® A decree or order of court which is covered by clauses (b) and (c) of section
17(1) of the Registration Act, will require registration if it is passed on a
compromise and comprises any immovable property other than that which
is the subject-matter of suit or proceeding.

) Property notincluded in plaint may also be subject-matter of suit or proceeding.

e If the compromise decree creates for the first time right, title or interest in
immovable property of the value of ¥ 100 or upwards in favour of any party
to the suit, the decree or order would require registration.

° If the compromise decree declares or recognizes any pre-existing right,
title or interest in immovable property of any value in favour of any party to
the suit, the decree or order would not require registration.

) Decree in a suit based on adverse possession, previous family settlement
or previous relinquishment of property is recognition of pre-existing right
in immovable property.

° If the decree were not to attract any of the clauses of sub-section (1) of
section 17, that decree would not require registration.

° If the decree were not to embody the terms of compromise, benefit from
the terms of compromise cannot be derived, even if a suit were to be
disposed of because of the compromise in question.

® A compulsorily registrable compromise decree, if not registered, doesn’t affect
the immovable property comprised therein nor be received as evidence of
any transaction affecting such property. Such a decree is not executable.
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Perform your obligatory duty, because action is indeed
better than inaction.

— Bhagavad Gita
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NOTES ON IMPORTANT JUDGMENTS

110. ADVOCATES ACT, 1961 — Sections 24, 30 and 49 (1) (ah)
ALL INDIA BAR EXAMINATION RULES, 2010 — Rule 9
Advocate — Eligibility for practice — Bar examination shall be
mandatory for all law students graduating from academic year
2009-2010 and onwards and enrolled as advocates u/s 24 of the
Advocates Act, 1961 — Sections 24 and 30 of the Advocates Act, 1961
cannot be said to be ultra vires.

Jrferaqarn Aferfra9, 1961 — aRIG 24, 30 TG 49 (1) (F9)
AfRael W I 9fer 94, 2010 — FIw 9

JfraadT — adTerd & forg urzar — a+ft fafey Rreneff s Yafdre adf 200010
Ud I¥d 918 FIAP g @ AR feraan e, 1961 3 aRT 24 & 3fasia
aHifed gU 8, & foIg IR &) gdar snsus @ — siftaaan aiftrfrae, 1961
DI GRT 24 T4 30 B AfTSRIAT T HeT oI FHar |

Chanchal Tiwari and ors. v. Union of India and ors.

Order dated 14.10.2020 passed by the High Court of Madhya
Pradesh in Writ Petition No. 14013 of 2020, reported in
AIR 2020 MP 182

Relevant extracts from the order:

When the impugned Rule 9 of the All India Bar Examination Rules, 2010,
which envisages “No Advocate enrolled under Section 24 of the Advocates Act,
1961 shall be entitled to practice under Chapter IV of the Advocates Act, 1961,
unless such Advocate successfully passes the All India Bar Examination conducted
by the Bar Council of India. It is clarified that the Bar Examination shall be
mandatory for all Law students graduating from academic year 2009-2010 and
onwards and enrolled as Advocates under Section 24 of the Advocates Act,
19617, is tested on the anvil of above analysis, the same cannot be said to be
ultra vires Sections 24 and 30 of the Advocates Act, 1961 as would warrant an
interference. Consequently, challenge to validity of Rule 9 is negatived.

*111. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 8, 11, 17 and 34
TRANSFER OF PROPERTY ACT, 1882 — Sections 114 and 114-A
Dispute relating to tenancy and eviction — Arbitrability of — Held,
where the tenant enjoys statutory protection under special law, the
dispute is non-arbitrable — But where tenancy is governed under
TP Act and not under special law, the dispute is arbitrable —
Protection available under sections 114 and 114-A TP Act is equitable
in nature and not in the nature of statutory protection.
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HIEIEIH Ud golg A4, 1996 — €R1¢ 8, 11, 17 U4 34
dufed siavor Iferf-ra4, 1882 — RIY 114 Ud 114—®
fpvrgerY 3 faseraq &1 faare — Arearem Ay 841 — affeiRa, ser
fpvrgeR &1 faeiy fafty & = Jenfore wveror ura =), 98t fAare e
A T8 B — WReg Wel fHRga ) wufea siarer st 9 wnfia 8 =
f& faety faftr & 31ef=, fQare wreavem alvg gl — wufea siavor s
B GRT 114 AR 114—F & 37 Iuaer WeoT @) gefa Jaifie e ot
T2 ? afyg wiffas 2

Suresh Shah v. Hipad Technology India Pvt. Ltd.

Judgment dated 18.12.2020 passed by the Supreme Court in
Arbitration Petition (C) No. 8 of 2020, reported in (2021) 1 SCC 529

[ J
112. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 8, 11 and 34

TRANSFER OF PROPERTY ACT, 1882 — Section 107

(i) Non-arbitrability of disputes — How to determine? Four-fold test
propounded — Insolvency or intra-company disputes, grant and
issue of patents and registration of trademarks, criminal cases,
matrimonial disputes, probate and testamentary matters, held,
are not arbitrable.

(ii) Landlord tenant disputes — Whether arbitrable? Such disputes,
if governed by TP Act, are arbitrable — But where such disputes
are governed by rent control legislation, the dispute is
non-arbitrable.

[Himangni Enterprises v. Kamaljeet Singh Ahluwalia, (2017) 10 SCC 706
overruled]

(iii) Non-arbitrability of disputes — Who can decide? Discussed in
detail — Scope of interference by Courts explained.

HIEIEIH Ud golg A4, 1996 — €R1¢ 8, 11 Ud 34

dufea sraver aferfras, 1882 — &IRT 107

(i) faarel &1 dAx—wrEAvem I g1 — 9 FuiRa 7?7 ar i
gAeror gfourfea — faran, ot @ smaRs® faarg, ide o &4 3k
SSHT® ® GSIHIvT, JATRIEIS A, da1fes faars, mide ik =fraa
Taefl wrral, aifdfefRa, weavem @t 98 &)

(i) warEarft 9 fHeR &1 fdare — Far Aeavert g 872 U9 faarg, afe
Tufea raver rfifem grr e gid € ot wmeasem ai g g @ —
g ol ¢ faare e Frazer faftr gt wmfta g @, @' A
TR AT B 2 |
[fearaT-t vevmgyior fa. @Hcrdila Rig se@ifordn, (2017) 10 vl
706 Jaic f&ar 1]
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(iii) faareY &1 AR—wTegRem A7 BT — B4 fFEiRa &R e 22 fwr
¥ ggal &) 1€ — raTaal gRT S8 &1 AR aHsmAr T |

Vidya Drolia and ors. v. Durga Trading Corporation

Judgment dated 14.12.2020 passed by the Supreme Court in
Civil Appeal No. 2402 of 2019, reported in (2021) 2 SCC 1
(Three Judge Bench)

Relevant extracts from the judgment:

In view of the discussion, we would like to propound a fourfold test for
determining when the subject-matter of a dispute in an arbitration agreement is
not arbitrable:

(1) When cause of action and subject-matter of the dispute relates to
actions in rem, that do not pertain to subordinate rights in personam
that arise from rights in rem.

(2) When cause of action and subject-matter of the dispute affects third-
party rights; have erga omnes effect; require centralised adjudication,
and mutual adjudication would not be appropriate and enforceable.

(3) When cause of action and subject-matter of the dispute relates to
inalienable sovereign and public interest functions of the State and
hence mutual adjudication would be unenforceable.

(4) When the subject-matter of the dispute is expressly or by necessary
implication non-arbitrable as per mandatory statute(s).

These tests are not watertight compartments; they dovetail and overlap,
albeit when applied holistically and pragmatically will help and assist in
determining and ascertaining with great degree of certainty when as per law in
India, a dispute or subject-matter is non-arbitrable. Only when the answer is
affirmative that the subject-matter of the dispute would be non-arbitrable.

Applying the above principles to determine non-arbitrability, it is apparent
that insolvency or intracompany disputes have to be addressed by a centralised
forum, be the court or a special forum, which would be more efficient and has
complete jurisdiction to efficaciously and fully dispose of the entire matter. They
are also actions in rem. Similarly, grant and issue of patents and registration of
trade marks are exclusive matters falling within the sovereign or government
functions and have erga omnes effect. Such grants confer monopoly rights. They
are non-arbitrable. Criminal cases again are not arbitrable as they relate to
sovereign functions of the State. Further, violations of criminal law are offences
against the State and not just against the victim. Matrimonial disputes relating
to the dissolution of marriage, restitution of conjugal rights, etc. are not arbitrable
as they fall within the ambit of sovereign functions and do not have any
commercial and economic value. The decisions have erga omnes effect. Matters
relating to probate, testamentary matter, etc. are actions in rem and are a
declaration to the world at large and hence are non-arbitrable.

XXX
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Landlord-tenant disputes governed by the Transfer of Property Act are
arbitrable as they are not actions in rem but pertain to subordinate rights in
personam that arise from rights in rem. Such actions normally would not affect
third-party rights or have erga omnes effect or require centralised adjudication.
An award passed deciding landlord-tenant disputes can be executed and
enforced like a decree of the civil court. Landlord-tenant disputes do not relate
to inalienable and sovereign functions of the State. The provisions of the Transfer
of Property Act do not expressly or by necessary implication bar arbitration. The
Transfer of Property Act, like all other Acts, has a public purpose, that is, to
regulate landlord-tenant relationships and the arbitrator would be bound by the
provisions, including provisions which enure and protect the tenants.

In view of the aforesaid, we overrule the ratio laid down in Himangni
Enterprises v. Kamaljeet Singh Ahluwalia, (2017) 10 SCC 706 and hold that landlord-
tenant disputes are arbitrable as the Transfer of Property Act does not forbid or
foreclose arbitration. However, landlord-tenant disputes covered and governed
by rent control legislation would not be arbitrable when specific court or forum
has been given exclusive jurisdiction to apply and decide special rights and
obligations. Such rights and obligations can only be adjudicated and enforced
by the specified court/forum, and not through arbitration.

XXX

Issue of non-arbitrability can be raised at three stages. First, before the
court on an application for reference under Section 11 or for stay of pending
judicial proceedings and reference under Section 8 of the Arbitration Act;
secondly, before the Arbitral Tribunal during the course of the arbitration
proceedings; or thirdly, before the court at the stage of the challenge to the
award or its enforcement. Therefore, the question — “Who decides non-
arbitrability?” and, in particular, the jurisdiction of the court at the first look stage,
that is, the referral stage.

Discussion under the heading “Who Decides Arbitrability?” can be
crystallised as under:

1. Ratio of the decision in SBP & Co. v. Patel Engg. Ltd., (2005) 8 SCC 618
on the scope of judicial review by the court while deciding an
application under Sections 8 or 11 of the Arbitration Act, post the
amendments by Act 3 of 2016 (with retrospective effect from
23-10-2015) and even post the amendments vide Act 33 of 2019 (with
effect from 9-8-2019), is no longer applicable.

2. Scope of judicial review and jurisdiction of the court under Sections 8
and 11 of the Arbitration Act is identical but extremely limited and
restricted.

3.  The general rule and principle, in view of the legislative mandate clear
from Act 3 of 2016 and Act 33 of 2019, and the principle of severability
and competence-competence, is that the Arbitral Tribunal is the
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preferred first authority to determine and decide all questions of non-
arbitrability. The court has been conferred power of “second look” on
aspects of non-arbitrability post the award in terms of sub-clauses
(i), (ii) or (iv) of Section 34(2)(a) or sub-clause (i) of Section 34(2)(b)
of the Arbitration Act.

4. Rarely as a demurrer the court may interfere at Section 8 or 11 stage
when it is manifestly and ex facie certain that the arbitration agreement
is non-existent, invalid or the disputes are non-arbitrable, though the
nature and facet of non-arbitrability would, to some extent, determine
the level and nature of judicial scrutiny. The restricted and limited
review is to check and protect parties from being forced to arbitrate
when the matter is demonstrably “non-arbitrable” and to cut off the
deadwood. The court by default would refer the matter when
contentions relating to non-arbitrability are plainly arguable; when
consideration in summary proceedings would be insufficient and
inconclusive; when facts are contested; when the party opposing
arbitration adopts delaying tactics or impairs conduct of arbitration
proceedings. This is not the stage for the court to enter into a mini
trial or elaborate review so as to usurp the jurisdiction of the Arbitral
Tribunal but to affirm and uphold integrity and efficacy of arbitration
as an alternative dispute resolution mechanism.

[ ]
113. ARBITRATION AND CONCILIATION ACT, 1996 — Section 11

Parties had entered into an agreement and there was consensus
ad idem to the terms and conditions contained therein — In that
condition, it would not be appropriate for the applicant to invoke
clause 7 of the purchase order more particularly when the arbitration
clause contained in the agreement dated 31.03.2018 has been
invoked.

ATEIRIH IR Yolg AT, 1996 — &RT 11

THHRI A ey frar ik sud ffga Frs e waf R weR weafa off

— a9 ¢l Reafa ¥ s @ forg I gfaagaa €1 s & 98 % s

P BISHT 7 &1 3radd o falRre vy d a9 wefe fR=Td 31.03.2018 &

IEYT D AT @UE $T daid fordr &1 g&1 7 |

Balasore Alloys Limited v. Medima LLC

Judgment dated 16.09.2020 passed by the Supreme Court in

Arbitration Petition (Civil) No. 15 of 2020, reported in AIR 2020 SC

5127 (Three Judge Bench)

Relevant extracts from the judgment:

When both, the purchase order as also the Pricing Agreement subsists
and both the said documents contain the arbitration clauses which are not similar
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to one another, in order to determine the nature of the arbitral proceedings the
said two documents will have to be read in harmony or reconciled so as to take
note of the nature of the dispute that had arisen between the parties which
would require resolution through arbitration and thereafter arrive at the conclusion
as to whether the instant application filed Under Section 11 of the Act, 1996
would be sustainable so as to appoint an arbitrator by invoking Clause-7 of
the purchase order; more particularly in a situation where the Arbitral Tribunal
has already been constituted in terms of Clause~ 23 of the agreement
dated 31.03.2018.

In that view of the matter, when admittedly the parties had entered into the
agreement dated 31.03.2018 and there was consensus ad-idem to the terms
and conditions contained therein which is comprehensive and encompassing all
terms of the transaction and such agreement also contains an arbitration clause
which is different from the arbitration clause provided in the purchase order
which is for the limited purpose of supply of the produce with more specific
details which arises out of Agreement dated 31.03.2018; the arbitration clause
contained in Clause—23 in the main agreement dated 31.03.2018 would govern
the parties insofar as the present nature of dispute that has been raised by
them with regard to the price and the terms of payment including recovery etc.
In that view, it would not be appropriate for the applicant to invoke Clause-7 of
the purchase orders more particularly when the arbitration Clause contained in
the Agreement dated 31.03.2018 has been invoked and the Arbitral Tribunal
comprising of Mr. Jonathan Jacob Gass, Mr. Gourab Banerji and Ms. Lucy
Greenwood has already been appointed on 22.06.2020.

)

114. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 34 and 37 (i) (c)
Whether an appeal u/s 37 (1) (c) of the Act would be maintainable
against an order refusing to condone delay in filing an application
u/s 34 of the Act to set aside an award? Held, yes.

TR Uqd Yolw AfAfraH, 1996 — &R 34 uq 37 (1) ()
T AT B IR 34 @ A=AV IATS DI JURA B B MMAIA Y&
3 A gd faaa ol & 1 9 TIR FE D AR B fawg st
3 arT 37 (1) (1) & I=avia rdia ggeefia 27 sififaeiRa, & |

Chintels India Ltd. v. Bhayana Builders Pvt. Ltd.

Judgment dated 11.02.2021 passed by the Supreme Court of India
in Civil Appeal No. 4028 of 2020, reported in AIR 2021 SC 1014
(Three Judge Bench)

Relevant extracts from the judgment:

A reading of section 34(1) would make it clear that an application made to
set aside an award has to be in accordance with both sub-sections (2) and (3).
This would mean that such application would not only have to be within the
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limitation period prescribed by sub-section (3), but would then have to set out
grounds under sub-sections (2) and/or (2A) for setting aside such award. What
follows from this is that the application itself must be within time, and if not within
a period of three months, must be accompanied with an application for
condonation of delay, provided it is within a further period of 30 days, this Court
having made it clear that Section 5 of the Limitation Act, 1963 does not apply
and that any delay beyond 120 days cannot be condoned — see State of Himachal
Pradesh v. Himachal Techno Engineers and anr., (2010) 12 SCC 210 at paragraph 5.

We now come to section 37 (1)(c). Itis important to note that the expression
“setting aside or refusing to set aside an arbitral award” does not stand by
itself. The expression has to be read with the expression that follows - “under
section 34”. Section 34 is not limited to grounds being made out under section
34(2). Obviously, therefore, a literal reading of the provision would show that a
refusal to set aside an arbitral award as delay has not been condoned under
sub-section (3) of section 34 would certainly fall within section 37 (1)(c). The
aforesaid reasoning is strengthened by the fact that under section 37 (2)(a), an
appeal lies when a plea referred to in sub-section (2) or (3)of section 16 is
accepted. This would show that the Legislature, when it wished to refer to part
of a section, as opposed to the entire section, did so. Contrasted with the
language of section 37 (1)(c), where the expression “under section 34” refers
to the entire section and not to section 34(2) only, the fact that an arbitral award
can be refused to be set aside for refusal to condone delay under section 34(3)
gets further strengthened.

In point of fact, the “effect doctrine” referred to in Essar Constructions v. N.
P. Rama Krishna Reddy, (2000) 6 SCC 94 is statutorily inbuilt in section 37 of the
Arbitration Act, 1996 itself. For this purpose, it is necessary to refer to sections
37(1)(a) and 37 (2)(a). So far as section 37 (1)(a) is concerned, where a party
is referred to arbitration under section 8, no appeal lies. This is for the reason
that the effect of such order is that the parties must go to arbitration, it being left
to the learned Arbitrator to decide preliminary points under section 16 of the
Act, which then become the subject matter of appeal under section 37 (2)(a) or
the subject matter of grounds to set aside under section 34 an arbitral award
ultimately made, depending upon whether the preliminary points are accepted
or rejected by the arbitrator. It is also important to note that an order refusing to
refer parties to arbitration under section 8 may be made on a prima facie finding
that no valid arbitration agreement exists, or on the ground that the original
arbitration agreement, or a duly certified copy thereof is not annexed to the
application under section 8. In either case, i.e. whether the preliminary ground
for moving the court under section 8 is not made out either by not annexing the
original arbitration agreement, or a duly certified copy, or on merits — the court
finding that prima facie no valid agreement exists — an appeal lies under section
37 (1)(a).
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Consequently, the question of law is answered by stating that an appeal
under section 37 (1)(c) of the Arbitration Act, 1996 would be maintainable against
an order refusing to condone delay in filing an application under section 34 of
the Arbitration Act, 1996 to set aside an award.

115. CIVIL PROCEDURE CODE, 1908 — Section 9

LAND REVENUE CODE, 1959 (M.P.) — Section 131

Jurisdiction of Civil Court — Boundary dispute — Suit for injunction
simpliciter based on possession of property — Jurisdiction of Civil
Courts is not barred in respect of boundary disputes — Such suits
can be decided only by Civil Courts as there is no mechanism in
Land Revenue Code for granting injunction in disputes relating to
possession.

fufaer gfssar dfaar, 1908 — &RT 9

Y—XIoied 9fadr, 1959 (4.9.) — 9RT 131

fafaer ~ararera Y aifraRar — drr faare — duky o) snfouedT & 3meR W)
w1 et &1 arg — Wi faare & S9u 7 Rifda =marear «t siftreRar
Tiftra 1Y @ — ¥R arg WA Rufae et grr € FRiea feg o aad
T e q—rora dfgar snferor deeft faaey & g o8 a3 &1
PIS YTaET TE] Bl 2 |

Kirpa Ram (deceased) through LRs. and ors. v. Surendra Deo
Gaur and ors.

Judgment dated 16.11.2020 passed by the Supreme Court in

Civil Appeal No. 8971 of 2010, reported in 2021 (2) MPLJ 77 (SC)
(Three Judge Bench)

Relevant extracts from the judgment:

The Land Revenue Act does not expressly bar the jurisdiction of the Civil
Court in respect of boundary disputes. The boundary disputes are between two
revenue estates and does not include the demarcation of the land of the parties.

Still further, the suit is simpliciter for injunction based upon possession of
the property. The said suit could be decided only by the Civil Court as there is
no mechanism prescribed under the Land Revenue Act for grant of injunction in
respect of disputes relating to possession. The Civil Court has plenary jurisdiction
to entertain all disputes except in cases where the jurisdiction of the Civil Court
is either expressly or impliedly barred in terms of Section 9 of the Code.

o
116. CIVIL PROCEDURE CODE, 1908 — Section 114 and Order 47 Rule 1
Power of review; nature of — Explained — Power of review is neither

an inherent power nor appeal in disguise — It is a creation of statute
— There is neither any condition precedent nor any prohibition on

JOTIJOURNAL - JUNE 2021 - PART Il 138



the court for excercising its power of review — However, an order
can be reviewed only on the prescribed grounds under Order 47
Rule 1 CPC.

fufaer gyfear wf2dar, 1908 — <IRT 114 Uq amer 47 Fra9 1

gafdatea @) ufe &) gefa — = @) 18 — gafdaress @) ufe 7 ar
srafifea wifw 2 @ik 7 & ardfichia — ae fafdr g=r gitra @ — =maTew w
gAfdentaT @1 oifte &1 SuAT FA B fag Tt B gd od 2 AR A A
®1g g @ — aonfY, smder 47 w1 Ru ¥, @ g FafRa smaRt w
B fft e &1 gAfdane fear s a@an 2 |

Ram Sahu (dead) Through LRs. v. Vinod Kumar Rawat and ors.
Judgment dated 03.11.2020 passed by the Supreme Court in
Civil Appeal No. 3601 of 2020, reported in 2021 (2) MPLJ 55

Relevant extracts from the judgment:

The dictionary meaning of the word “review” is “the act of looking, offer
something again with a view to correction or improvement”. It cannot be denied
that the review is the creation of a statute. In the case of Patel Narshi Thakershi
v. Pradyumansinghji Arjunsinghji, (1971) 3 SCC 844, this Court has held that the
power of review is not an inherent power. It must be conferred by law either
specifically or by necessary implication. The review is also not an appeal in
disguise.

To appreciate the scope of review, it would be proper for this Court to
discuss the object and ambit of Section 114 CPC as the same is a substantive
provision for review when a person considering himself aggrieved either by a
decree or by an order of Court from which appeal is allowed but no appeal is
preferred or where there is no provision for appeal against an order and decree,
may apply for review of the decree or order as the case may be in the Court,
which may order or pass the decree. From the bare reading of Section 114
CPC, it appears that the said substantive power of review under Section 114
CPC has not laid down any condition as the condition precedent in exercise of
power of review nor the said Section imposed any prohibition on the Court for
exercising its power to review its decision. However, an order can be reviewed
by a Court only on the prescribed grounds mentioned in Order 47 Rule 1 CPC,
which has been elaborately discussed hereinabove. An application for review is
more restricted than that of an appeal and the Court of review has limited
jurisdiction as to the definite limit mentioned in Order 47 Rule 1 CPC itself. The
powers of review cannot be exercised as an inherent power nor can an appellate
power can be exercised in the guise of power of review.

Considered in the light of the aforesaid settled position, we find that the
High Court has clearly overstepped the jurisdiction vested in the Court under
Order 47 Rule 1 CPC. No ground as envisaged under Order 47 Rule 1 CPC has
been made out for the purpose of reviewing the observations made in para 20.
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It is required to be noted and as evident from para 20, the High Court made
observations in para 20 with respect to possession of the plaintiffs on appreciation
of evidence on record more particularly the deposition of the plaintiff (PW1) and
his witness PW2 and on appreciation of the evidence, the High Court found that
the plaintiff is in actual possession of the said house. Therefore, when the
observation with respect to the possession of the plaintiff were made on
appreciation of evidence/material on record, it cannot be said that there was an
error apparent on the face of proceedings which were required to be reviewed
in exercise of powers under Order 47 Rule 1 CPC. At this stage, it is required to
be noted that even High Court while making observations in para 20 with respect
to plaintiff in possession also took note of the fact that the defendant nos. 1 and
2 — respondents herein themselves filed an application being I.A. No.1267 of
2012 which was filed under Section 151 CPC for getting the possession of the
disputed house from the appellants and the said application was dismissed as
withdrawn. Therefore, the High Court took note of the fact that even according
to the defendant nos. 1 & 2 the appellants were in possession of the disputed
house. Therefore, in light of the fact situation, the High Court has clearly erred
in deleting para 20 in exercise of powers under Order 47 Rule 1 CPC more
particularly in the light of the settled preposition of law laid down by this Court in
the aforesaid decisions.

*117. CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11

(i) Rejection of plaint — Court must see that the bar in law of the
suit is not camouflaged by devious and clever drafting of the
plaint.

(ii) Power of attorney — In a suit based on an agreement executed
through a power of attorney, it is open to the court to read the
terms of the power of attorney along with the plaint in the same
manner as document appended to the plaint which form part
of the plaint.

fafaer ufpar wfEar, 1908 — amewr 7 w11

() arUA ST AR fHAT TN — ATATAT B @1 A1 & a8 & fafer
g1 aivfa 819 & ffee va agers quf e gRT gum™r = 14T &1

(i) FEeaRaPET — R g fenfed sR smeRa are ¥ =maTery
HEARATT &1 e[l i S avE 9e |dar @ o9 dve 9sua & |t
UG XA Bl SUD AT & ©9 A 9T ST 2 |

K. Akbar Ali v. K. Umar Khan and ors.

Judgment dated 12.02.2021 passed by the Supreme Court in SLP
(Civil) No. 31844 of 2018, reported in AIR 2021 SC 1114
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*118. CIVIL PROCEDURE CODE, 1908 — Order 41 Rule 3A

119.

LIMITATION ACT, 1963 — Section 5

First appeal — Condonation of delay — Before deciding appeal on
merits, Appellate Court is required to decide first the application
for condonation of delay in favour of the appellant.

fafaer ufspar wfedar, 1908 — 3meer 41 fraw 3@

gfRdHT Srferfra, 1963 — 9RT 5

o Irfie — faea &1 & fear s — arfiefa ~maraa gt i &1
TGy WR FRIERT &= 9§ gd srdiereff & uer o faeva &1 &/ a3 g
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Ramesh and ors. v. Laxmi Bai

Order dated 01.03.2021 passed by the High Court of Madhya

Pradesh (Bench Indore) in M.P. No. 3930 of 2019, reported in AIR
2021 MP 56

o
CONSTITUTION OF INDIA — Articles 226 and 227
CIVIL PROCEDURE CODE, 1908 — Section 151
CRIMINAL PROCEDURE CODE, 1973 — Section 483
CIVIL PRACTICE:
CRIMINAL PRACTICE:
Steep rise in Covid cases — Noticing the difficulties faced by litigants
in approaching courts, all kinds of interim orders, directions, interim
protection, interim bail etc. passed by all kinds of courts or tribunals
ordered to be extended till 15t June, 2021.

ARd &1 A= — =BT 226 Td 227
Rafaer ufeear dfaar, 1908 — aRT 151
que yfkar dfzdrn, 1973 — ©IRT 483
fafaer geo:

JTURTErS g

Fifae A ¥ A< ¥ g — vaaRT S UATET 9F g ¥ qA aredl
FHfsTgal B I@d g 9 JHR B ARTAl FaT =rAafrERen gIRT 9ikd
il yeR & ARy sy, e, aRy gren, ialRw swa snfe &t
15 S, 2021 T favaiRa =1 aeft ser fear )

In Reference (Suo Motu) v. Union of India and ors.

Order dated 23.04.2021 passed by the High Court of Madhya
Pradesh in Writ Petition No. 8820 of 2021, unreported (DB)

Relevant extracts from the order:

Therefore, with a view to ensuring that the citizens of the State in general
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and the litigants before the Courts in particular, do not suffer on account of their
inability to approach the Courts of law, this Court proposes to invoke its
extraordinary power under Article 226 and its power of superintendence under
Article 227 of the Constitution of India and also inherent power over the criminal
matters under Section 482 of the Code of Criminal Procedure, power of
superintendence over Criminal Courts under Section 483 of the Code of Criminal
Procedure and inherent power over the civil matters under Section 151 of the
Code of Civil Procedure and issue the following directions to remain operative
in the first phase till 15" June, 2021:

(i)

(iii)

that all the interim orders/directions issued or protection granted
including any order requiring any compliance by the parties to such
proceedings, passed by this Court or any other Court sub-ordinate
to it or any Family Court or Labour Court or any Tribunal or any other
Judicial or Quasi Judicial forum in the State of Madhya Pradesh, over
which this Court has power of superintendence, which were subsisting
as on 10th March, 2021, shall stand extended till 15" June, 2021;

that it is further directed that the interim orders or directions of this
Court or any Court sub-ordinate to this Court in the State, which are
not of a limited duration and were meant to operate till further orders,
shall continue to remain in force until modified/altered/vacated by
specific order of the Court concerned in a particular case;

that the time for filing of written-statement or return in any Suit or
proceeding pending before any Civil Court or any other forum, unless
specifically directed, shall stand extended till 15" of June, 2021. It is
however clarified that this will not preclude the parties from filing such
written-statement or return before 15" June, 2021;

that it is further directed that the orders of eviction, dispossession,
demolition, etc. passed by this Court or any Court subordinate to it or
any Tribunal or Judicial or Quasi Judicial forum, which have so far
remained unexecuted, shall remain in abeyance till 15" of June 2021;

that interim protection given in the anticipatory bail applications by
the High Court or Court of Sessions for a limited period, which has
expired or is likely to expire on any date after 10" March, 2021, shall
stand extended till 15" of June, 2021. However, any party aggrieved
by the conduct of the accused on such interim protection, may move
the Court in seisin over the matter for discontinuation of such interim
protection, if any prejudice is caused to him/her, in which event, the
Court concerned shall be entitled to take independent view of the
matter;

that all the interim bail granted under Section 439, Cr.P.C. by the
High Court or Courts of Sessions, limited by time-frame specifying an
expiry on any date after 10" March 2021, shall stand extended till 15®

JOTIJOURNAL - JUNE 2021 - PART Il 142



June, 2021, subject to the accused not abusing such liberty or else it
may be cancelled at the instance of the State or the complainant, on
application with adequate proof of the abuse of the liberty so granted
by the Court concerned;

(vii) that parole granted to a person anytime after 9th March, 2021 by
order passed by a Court exercising the criminal jurisdiction and limited
by time-frame specifying an expiry date, shall stand extended till 15"
of June, 2021, subject to the condition specified in Point No. (vi) above;

(viii) that unless there is necessity of arrest for maintenance of law and
order situation, in a cognizable offence prescribing sentence up to
seven years imprisonment, the police shall desist from arresting the
accused up to 15th of June, 2021, without complying with the provision
of Section 41A, Cr.P.C. This however may not be understood as an
interdict on the power of the police to arrest, but should only be
considered mere advisory in the face of the ongoing crisis following
second wave of Corona virus;

(ix) that the State Government or any of its Department or any Municipal
Corporation/ Council/ Board or any Gram Panchayat or any other
local body or any other agency and instrumentality of the State shall
not take any action for eviction and demolition in respect of any
property, over which any citizen or person or party or any Body
Corporate, has physical or symbolic possession as on today till 15"
June, 2021;

(x) that it is further directed that, any Bank or Financial Institution shall
not take action for auction in respect of any property of any citizen or
person or party or any Body Corporate till 15" June, 2021;

(xi) that if the Government of Madhya Pradesh and/ or any of its
department and/ or functionaries, Central Government and/ or its
departments or functionaries or any Public Sector Undertakings or any
Public or Private Companies or any firm or any individual or person is/
are, by the order of this Court or any Court subordinate to it or the
Tribunals, required to do a particular thing or carry out certain direction
in a particular manner, in a time frame, which has expired after 10th
March, or is going to expire at any time from now up to 15" June, 2021,
the time for compliance of such order shall stand extended up to 15"
June, 2021, unless specifically directed otherwise by the Court concerned;

(xii) that in order to dispel any ambiguity, it is clarified that:-

(a) those interim orders / directions, which are not for a limited
duration and are to operate until further orders, shall by this
order remain unaffected;

(b) that, in case extension of interim order(s) as per the present
order passed by this Court, causes any undue hardship and
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prejudice of any extreme nature, to any of the parties to such
proceeding(s), such parties would beat liberty to seek appropriate
relief by moving appropriate application(s) before the Competent
Court(s), Tribunal, Judicial or Quasi-Judicial Forum, and these
directions shall not be taken as a bar for such Courts/Forums to
consider such application(s) filed by the aggrieved party, on its
own merit, after due notice and providing opportunity of hearing
to the other side;

(c) that the directions enumerated above shall not preclude the State
from moving appropriate application for vacation/modification of such
order in any particular case for reason of overriding public interest;

(d) that all Courts, Tribunals, Judicial and Quasi-judicial authorities
are directed to abide by these directions, and the parties seeking
relief(s) covered by these directions can file hard copy or soft
copy of this order before the competent court/forum, which shall
be given due weightage.

Note : Vide order dated 15.06.2021, the above interive protections have
been extended upto 15.07.2021 except point no.9 which is modified to the effect
that after due notice and resetlement to a safer location of the decelers, building
in dilapidated condition may be demolished.

)

120. CONSTITUTION OF INDIA — Article 233
Appointment to the post of District Judge (Entry Level) — Suitability
— Appellant found unsuitable on the basis of criminal case pending
against him - Mere fact that subsequently he has been acquitted
cannot be a ground to turn the clock backward.
HRA $T Afaem=1 — =BT 233
e =marefrer (do—wR) @ g W= fFgfda — gvgar — srfianeff @ favg
TSP YHY0T Gfad 8191 & AR UR I 91T AT — Had I8 a2d &b 919
H S9 qIwad &R f&ar a1 8 9 9% &1 fi8 B AR gAR ST AR
& 8 uFHar|
Anil Bhardwaj v. Hon’ble High Court of Madhya Pradesh and ors.

Judgment dated 13.10.2020 passed by the Supreme Court in Civil
Appeal No. 3419 of 2020, reported in AIR 2020 SC 4971

Relevant extracts from the judgment:

There can be no dispute to the above preposition. But there can be other
valid reasons for not sustaining the decision of Screening Committee/ Selection
Committee apart from the ground of mala fide. Any arbitrary decision taken by
the Selection Committee can very well be interfered by the Constitutional Courts
in exercise of Judicial Review Jurisdiction.
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Reverting to the facts of the present case, the decision of Examination-
cum-Selection and Appointment Committee for holding the appellant unsuitable
was based on the relevant consideration, i.e., a criminal case against the
appellant under Section 498A/406/34 IPC was pending consideration which was
registered on a complaint filed by the wife of the Appellant. Such decision of the
Committee was well within the jurisdiction and power of the Committee and cannot
be said to be unsustainable. The mere fact that subsequently after more than a
year when the person whose candidature has been cancelled has been acquitted
cannot be a ground to turn the clock backward.

[ ]
121. CRIMINAL PROCEDURE CODE, 1973 — Sections 41, 41-A, 167 and 437

(i) Arrest — Offences punishable with imprisonment of seven years
or less — Held, recording of satisfaction by police as mandated
by Section 41 is condition precedent for arrest — Magistrate
must also satisfy himself before authorizing judicial remand
that such provisions are complied with and arrest is made in
accordance with law.

(ii) Arrest — Non-compliance of Sections 41 and 41-A CrPC - Effect
of — Held, Judicial Magistrate shall refuse to authorize further
detention of accused and shall direct his immediate release —
Further held, accused would be entitled to apply for regular
bail on this ground alone.

[Arnesh Kumar v. State of Bihar and anr., (2014) 8 SCC 273 followed]

qus yfshar wfedr, 1973 — aRIY 41, 41—®, 167 UG 437

(i) PRTard — Gra a9 3rrar SU9 $H ® SR 9 SUSHIIT IAURTeT —
affreiRa, gfera gt arT 41 gRT uifafea g dweg fHar s
firgar®t @ fag gRiwrer od @ — aRrge @& =nfie Rais siftrpa
B D [d W Bl G HAT A1y {6 Saa uraem=i &1 gt fHar
T 2 SR FRward faftr sar & @) 1 2

(i) ARTAY — aRT 41 AR 41—F TYH. BT 9T T B BT Y9G —
aiffeiRa, =nfie aforg e affrgaa &1 i Rty sedflor sva
g 94 dodld Jad dxA &1 fAder <9 — amt sifvfweriRa, aifrgaa
A1 391 MR W A ST B maET $RA BT ARSR B |
[sr7eT FAY [3. [§81% 35T T 374, (2014) 8 Tl 273 ITARA]

In Reference (Suo Motu) v. The State of M.P. and ors.

Order dated 17.05.2021 passed by the High Court of Madhya
Pradeshin Writ Petition No. 9320 of 2021, unreported (DB)

Relevant extracts from the order:

The Supreme Court in Arnesh Kumar v. State of Bihar and anr., (2014) 8 SCC
273 categorically observed that the law mandates that the police officer, before
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making arrest of an accused, against whom a reasonable suspicion exists that
he has committed a cognizable offence punishable with imprisonment for a term
which may be less than seven years or which may extend to seven years, should
record his satisfaction as mandated by Section 41 of the Code of Criminal
Procedure (for short the “Code”) that his arrest is necessary (i) to prevent such
person from committing any further offence; (ii) for proper investigation of the
offence; (iii) to prevent such person from causing the evidence of the offence to
disappear or tampering with evidence; (iv) to prevent such person from making
any inducement, threat or promise to any witness from disclosing facts to the
court or to the police officer & (v) and that unless such person is arrested, his
presence in the court when required cannot be secured. The Supreme Court
therefore observed that before a Magistrate authorizes detention under Section
167 of the Code, he has to be first satisfied that the arrest made is legal and in
accordance with law and all the constitutional rights of the person arrested have
been safeguarded. If in his opinion, the arrest does not satisfy the requirements
of Section 41 of the Code, the Magistrate is duty-bound not to authorize his
further detention and release the accused after recording his own satisfaction
which shall never be based on the ipse dixit of the police officer. The Supreme
Court further highlighted the importance of Section 41-A of the Code which was
inserted by Section 6 of the Code of Criminal Procedure (Amendment) Act, 2008
(No.5 of 2009) providing that in all cases where the arrest of a person is not
required as per Section 41(1) of the Code, the police officer is required to issue
notice directing the accused person to appear before him at specific place and
time. If such accused complies with the terms of notice, the law further mandates
that he shall not be arrested, unless the reasons are recorded by the police
officer that the arrest is necessary. At this stage also the condition precedent
for causing arrest,as envisaged in Section 41 of the Code,has to be complied
with, which shall be subject to the same scrutiny by the Magistrate as aforesaid.
The Supreme Court deprecated the practice of mechanically reproducing in the
case diary all or most of the reasons contained in Section 410ofthe Code for
effecting arrest. The Supreme Court observed that it seems that police has not
learnt its lesson; the lesson implicit and embodied in the Code and is persisting
with its colonial approach despite six decades of independence, as the power of
arrest is being used as a tool of harassment and oppression of the citizen,
which is “one of the lucrative sources of police corruption”. All these directions
issued by the Supreme Court were intended to put a check on the arbitrary
power of police in mechanically arresting a citizen accused of committing offences
of rather lesser gravity, either without adequate sensitivity or with oblique motive.

In view of what has been noticed above, we direct the Director General of
Police to immediately issue fresh direction to all the Police Stations in the State
to adhere to the guidelines issued by the Supreme Court in Arnesh Kumar (supra)
in letter and spirit. We also direct that all the Judicial Magistrates, upon the
accused being produced before them by the police for authorizing further
detention, shall mandatorily examine whether or not stipulations contained in
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both Sections 41 and 41A of the Code, have been followed and if, for reasons to
be recorded in writing, the Judicial Magistrate concerned is satisfied that mandate
of both or any of those provisions, has not been complied with by the police, he/
she shall refuse to authorize further detention of the accused and shall direct
immediate release of the accused. Even otherwise, if any arrest has been made
without adherence to the aforesaid guidelines, the accused concerned would
be entitled to directly apply to the court of competent jurisdiction for his regular
bail on this ground alone.

)
122. CRIMINAL PROCEDURE CODE, 1973 - Sections 41, 41-A and 437

(i) Arrest; necessity of — Offence punishable for imprisonment of
seven years or less — Fresh directions issued to the Police
Officers and Judicial Magistrates to scruplously implement the
directions given by the Supreme Court in Arnesh Kumar v. State
of Bihar, (2014) 8 SCC 273 — Non-compliance of these directions
from 01.07.2021 would entail policemen for contempt of court
and Judicial Magistrates for action on administrative side.

(ii) Bail — Importance of role of District Judiciary while exercising
bail jurisdiction explained — Factors to be considered while
deciding bail application delineated.

gus yfshar fddrn, 1973 — 9RIY 41, 41—F UG 437

(i) PREAR B JETEHAT — I IH D VAT S B AART D FREAN
A TS IuTe — I FAN 13, (8% W57, (2014) 8 Cere¥d 273
% wal=a =marery gR1 fag 71y fAden &1 weikar @ ura 31 & forg
gfera aifSraRat sk =afies afvrg el &) ad= fider s fdg 17 —
fai®d 01.07.2021 € 39 fAde &1 Igura 9 HF W yferaadt
ATAI DY JTHAAT MR =a1e Aairg © yamfie aRarg & fag
Savar # |

(i) ST — S B @GR BT 9T A 7 Rorar =amaarfasT at
AT BT HE@ FHTAT AT — ST A PRI = w99 faar
# foag 9 9 sR& I@ifea fHy 77|

Zarina Begum v. State of Madhya Pradesh through P.S. E.O.W.
Order dated 13.05.2021 passed by the High Court of Madhya Pradesh
in M.Cr.C. No. 30933/2020, reported in 2021 Law Suit (MP) 265

Relevant extracts from the order:

Case after case this court has observed that the District Judiciary is
extremely tight-fisted when it comes to granting bail. Applications are routinely
dismissed on cyclostyled grounds that the offence alleged is serious or that the
investigation is still in progress or that the accused may influence the witnesses.
Hardly ever does the court below examine the requirement for continued

JOTIJOURNAL - JUNE 2021 - PART Il 147



incarceration of the accused as an under trial, but for the routine reasons given
above. Resultantly, the High Court suffers a deluge of bail cases and its precious
time is lost in deciding bail applications instead of deciding civil and criminal
appeals.

The “grundnorm” of bail jurisprudence i.e., “bail and not jail” [State of
Rajasthan v. Balchand, (1977) 4 SCC 308] appears to have been forgotten. Bail
should not be denied by the District Judiciary only for the purpose of ingratiating
the raucous blood lust of a society existing on social media, or to pander to
public perception. The courts must remember that the presumption is always of
innocence and that the denial of bail must be for exceptional reasons, justifiable
on the facts and circumstances of the case before it.

In order to ensure that the directions passed by the Supreme Court in
Arnesh Kumar’s case is scrupulously implemented and followed by the police
and the Judicial Magistrates in Madhya Pradesh, this court considers it essential
to pass certain directions.

DIRECTIONS TO THE POLICE

1. Where for an offence, the maximum imprisonment provided is up to 7
years, the accused shall not be arrested by the police as an ordinary course of
action. Unless it is a special statute mandating such an arrest.

2. Before effecting an arrest in such a case, the police would have to record
its reasons that the arrest was essential to prevent such person from committing
any further offence, or for a proper investigation of the case, or to prevent the
accused from causing the disappearance of evidence or on the basis of credible
apprehension that the accused would tamper with evidence or prevent a witness
from disclosing such facts to the court or to the police which thereby necessitates
the arrest of the accused.

3. The State Police is directed to format and prepare a check list of pre-
conditions fulfilled by the police under section 41(1)(b)(ii) of the Cr.P.C, while
arresting an accused for offences bearing a maximum punishment up to 7 years.
It is mandatory to supply a copy of the check list along with the remand
application, to the Magistrate authorised to further remand the accused to police
or judicial custody.

4. Where decision is taken not to arrest the accused, the police shall forward
an intimation to the Magistrate within two weeks of the registration of the FIR.
This period may be extended by the Superintendent of Police of the district
concerned with reasons to be recorded in writing.

5. Where interrogation of the accused is required, notice in terms of section
41A Cr.P.C or s. 160 Cr.P.C be served on the accused within two weeks from the
date of registration of the FIR which may be extended by the Superintendent of
Police of the district concerned for reasons to be recorded in writing.

6. Where the police does not arrest the accused and upon notice u/s. 41A
or 160 Cr.P.C, the accused appears before the police and assists the police in
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the course of investigation, in such a situation, the police are not to arrest the
accused unless, there exists compelling reasons which must be recorded, as
given in paragraph 31.2.

7. If the police does not perform as required of them as hereinabove, it
would constitute contempt of the order passed by this court in addition to such
other action, which may be taken against the erring officer on the administrative
side.

DIRECTIONS TO THE JUDICIAL MAGISTRATES:-

1. The Magistrate, while exercising powers of remand, shall ascertain if the
arrest effected by the police satisfies the requirements of section 41 of the
CRPC as provided in paragraph 11.2 of Arnesh Kumar’s case (see paragraph
17 supra).

2. The Magistrate shall ascertain the availability of the check list as ordered
by the Supreme Court in paragraph 11.3 of Arnesh Kumar’s case.

3. If there is non-compliance of paragraph 11.2 and/or 11.3 of Arnesh
Kumar’s case, the Magistrate shall not authorise the further detention of the
accused and shall release forthwith as the arrest itself is unlawful and therefore,
his detention would also be rendered unlawful on account of the police not
having fulfilled the requirements of section 41 of CRPC.

4. It is mandatory for the Magistrate authorising detention to record his
independent satisfaction and also ensure in his order of remand that his
satisfaction for further remand of the accused stands satisfied in compliance of
paragraph 11.4 of Arnesh Kumar’s judgement.

5. The Magistrate shall also satisfy himself whether specific reasons have
been recorded for the arrest of the accused and whether those reasons are
relevant, raising a reasonable conclusion that one of the conditions for further
detention of the accused as an under trial is satisfied.

6. Failure on the part of the Magistrate to perform as directed hereinabove,
my see the initiation of proceedings against such Magistrate on the administrative
side.

XXX

As regards the grant of bail in offences involving punishment of more than
seven years imprisonment, there can be no universal rule of thumb. It would
defeat the very purpose of bail law, if bail were to be rejected only on account of
the offence being heinous in nature. Weather an offence is heinous in nature is
a matter of perception but, it would be reasonable to include in its ambit and
scope such offences, which shock the conscience of a reasonable person. Again,
bail cannot be denied merely because the allegations relate to the commission
of a heinous offence. The nature of the evidence, the antecedents of the
offender, the circumstances in which the offence was committed etc., are also to
be considered. However, what the Courts must consciously exclude is the
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cacophony of hyper opinionated and unmoderated voices on social, print and
electronic media. Public perception must never be a factor while deciding a bail
application. At the same time, prudent reasons ought to be briefly given to reflect
the mind of the Court while deciding the application for bail.

While considering an application for bail, the following may be kept in mind;

A. Whether, granting bail to the under-trial would result in him attempting to
overawe and influence the witness or influence the course of investigation, either
by threat of dire consequences or by monetary inducement?

B. Whether, the probability of the under-trial, upon his release, committing
another crime while on bail, would be germane while considering grant of bail to
recidivists or repeat offenders?

C. Whether, there is a probability upon the release of the accused on bail that
he would fall victim of any vengeful action by the Complainant?

D. Whether, the release of the accused on bail would raise a reasonable
apprehension of breach of peace, and social or civil unrest, on account of the
nature of the offence alleged against him?

E. Whether, the accused would destroy the evidence yet to be collected during
investigation, upon his release on bail?

F. Whether, the overwhelming nature of prima facie evidence against the accused
is such that he may be tempted to abscond and evade the process of justice all
together if he is enlarged on bail?

The above considerations should be applied in a reasonable and judicious
manner based upon the material on record. They, however, must not be applied
in a pedantic manner only to deny the benefit of bail to the accused. Also, it
must be borne in mind that the said considerations are not glossed over in
order to grant the benefit of bail. Whichever way the application is decided,
unless it is withdrawn, reasons ought to be given to reflect the prima facie
appreciation of the material for or against the accused.

The above notwithstanding, no undertrial ought to be kept in judicial
custody, inordinately. There may be several factors delaying the trial which may
not be attributable to the accused. The production and examination of
prosecution witnesses is where the delay is maximum. In such cases, even if
there is a perceived handicap in releasing the accused on bail, it may still be
considered by placing stringent condition like higher quantum of personal bond
and surety, to appearing before the Police periodically and registering his
presence and in extreme cases, even asking the under trial to remove himself
from the municipal limits of the district where the trial is taking place and the
witnesses are situated. Of course, no rule of thumb can ever be laid down as an
indelible proposition which must be followed in every case of bail and the
discretion must be left to the Court.
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The District Judiciary must create an environment where bail applications
can be decided at the first tier of the justice system itself. There is no legislative
provision that mandates the disposal of a bail application within a fixed period of
time. However, the ends of justice do demand that it be so done in the shortest
possible time. However, it must also be borne in mind that many a litigant may
not have the wherewithal of approaching the next forum available within the
shortest possible time. This Court has seen applications for bail in offences
triable by the Court of Magistrate, coming for the first time after the accused
has completed more than half the period of the total sentence.

Therefore, the District Judiciary must instil confidence in the bar and the
litigants alike in bail matters. Where, the Court is unable to grant bail because
the investigation is still in process, the applicant can be asked if he wants to
withdraw the application with liberty to file afresh after the charge sheet is filed.
In some cases, certain documents may be necessary to effectively decide the
application, it may be better to adjourn the proceeding giving short dates, rather
than dismiss the application on merits forcing the applicant approach the High
Court for bail. In other words, the endeavour must be to see that justice is done
at the level of the District Court itself. The applicant may only be too willing to try
his luck a second time before the District Courts itself as along as his application
is not dismissed on merits. Such an option must be given to the applicant.

o
123. CRIMINAL PROCEDURE CODE, 1973 - Sections 154, 156 and 200
M.P. POLICE REGULATIONS - Regulation 634

Information/complaint of offences to police — How should be
proceeded with? Directions issued.

qus yfshar wfgdar, 1973 — aRIT 154, 156 U4 200

19. yfora fafsraas — fafsray 634

gferd & srRte &t Yoo / R — 8 srfard &) o arfeg? fde
St feg g |

Rajendra Singh Pawar and ors. v. State of M.P. and ors.

Order dated 24.12.2020 passed by the High Court of Madhya Pradesh
in Writ Petition No. 18878 of 2020, reported in 2021 (2) MPLJ 100

Relevant extracts from the order:

In instant case aforesaid directions and law are not followed by Station
House Officer/Investigating Officer after receiving complaint. Complainant is not
informed about result of preliminary inquiry/scrutiny done by the Investigating Officer.
If such result is informed to the complainant, then he can resort to remedy available
to him under the law, but the complaint filed by a person remains unattended. To
weed out the problem which is being faced by complainant/informant in respect of
economic offences at the police station following directions are reiterated:—
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(iii)

Whenever a complaint is filed at police station, concerned Police Officer
shall examine the complaint and if required preliminary inquiry be done
to ascertain whether information reveals any cognizable offence.

Investigating Officer shall either register First Information Report if
complaint/information discloses cognizable offence or proceed under
Section 155 of the Code of Criminal Procedure, if no cognizable
offence is disclosed or if no offence is made out then complainant
shall be informed that his compliant has been filed. Police Officer
shall process all complaints received within a period of 15 days. If
due to some reasons, it is not possible for concerned Police Officer
to process the complaint and take action on it within said time, he
shall take aforesaid action within maximum period of 42 days after
receiving of complaint.

Every complaint which is received by Investigating Officer shall be
entered into General Diary, as per M.P. Police Regulation 634
maintained at the Police Station and a number on which said complaint
is entered in General Diary shall be given to the complainant.
Superintendent of Police shall keep a check that such complaints are
decided within the stipulated time mentioned above as per the
directions of Apex Court. If complaints remain pending for more than
42 days then Superintendent of Police shall initiate Departmental
Enquiry against delinquent Police Officer.

It is observed that in offences of cheating and fraud, Investigating
Officer/Station House Officer is taking a long time to register an offence
under Indian Penal Code or to dispose off complaint in accordance
with law. Principal Secretary, Home/Director General of Police shall
issue directions to Superintendent of Police to sensitize all Police
Officers on filed when offence of cheating is made out and when only
a civil wrong is made out so that concerned Police Officer can process
the complaints/applications made in case of economic offence of
cheating and fraud expeditiously.

124. CRIMINAL PROCEDURE CODE, 1973 - Sections 154 and 438
INDIAN PENAL CODE, 1860 — Section 153-A

(i)

(if)

Second FIR — Maintainability of — In the instant case, the second
FIR is not lodged as counter-complaint by a rival party — Thus,
prima facie it appears that second FIR is not maintainable.
Anticipatory bail — As a rule of thumb, it cannot be said that an
absconder against whom a proclamation u/s 82 of CrPC is not
issued, is not entitled to get anticipatory bail.
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gus yfshar GfEdr, 1973 — gRI¥ 154 U9 438
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Arif Masood v. State of M.P.

Judgment dated 27.11.2020 passed by the High Court of Madhya
Pradesh in Miscellaneous Criminal Case No. 45501 of 2020, reported
in 2021 CriLJ 504 (DB)

Relevant extracts from the judgment:

In view of stand of the learned counsel for the respondent, it is crystal
clear that the underlined portion of first FIR (reproduced in Para 5) does not
find place in the transcript. Thus, it is clear that this part of FIR is indisputably
contains a false text. Since both the FIRs are founded upon the same incident
of 29.10.2020, the question is whether second FIR could have been lodged.
Parties have taken a diametrically opposite stand on this aspect. In order to
examine this aspect, it is apt to refer the judgments on which reliance is placed.

In the instant case, the second FIR is not lodged as counter complaint by a
rival party. This exception carved out in the case of P. Sreeckumar v. State of
Kerala and ors., (2018) 4 SCC 579 is not applicable in the instant case. Thus,
prima facie it appears that second FIR is not maintainable. Similarly, the distinction
drawn by learned AG for distinguishing the judgment of Full Bench in Nirbhay
Singh v. State of M.P., 1995 MPLJ 296 does not impress us. The principle laid
down for grant of anticipatory bail in the said case will be equally applicable
where application is arising out of an FIR.

In the case of State of M.P. v. Pradeep Sharma, (2014) 2 SCC 171, the principle
laid down in Lavesh v. State, (2012) 8 SCC 730 was followed. In the said case, it
was brought to the notice of Supreme Court that a proclamation under Section
82 of Code was already issued on 29.11.2012. We are unable to persuade
ourselves with the argument of the learned counsel for the respondent that in
Pradeep Sharma (supra), the Apex Court has taken a different view than the view
taken in Lavesh (supra). In other words, it is not the ratio decidendi of Pradeep
Sharma (supra) that anticipatory bail is not available to an absconder against
whom a proclamation under Section 82 of the Code has not been issued. In
MCRC. No. 9567/14, this Court declined anticipatory bail in the peculiar facts of
the said case and by taking note of the fact that in spite of direction issued by
High Court under Section 438(1-B) of the Code, the applicant remained absent,
which shows lack of bonafides on his part. Similarly, in MCRC. No. 13420/14, in
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the peculiar factual backdrops of the said case, anticipatory bail was declined.
In Muna Singh v. State of M.P., order dated 25.04.2016 passed in M.Cr.C. No.6405/
2016, although learned Single Judge held that judgment of Supreme Court made
it clear that an absconder against whom proceeding under Section 82 of the
Code has been instituted is not eligible for the grace of the Court under Section
438 of Cr.P.C., we are unable to agree with this view taken by learned Single
Judge. At the cost of repetition, in Lavesh (supra) and Pradeep Sharma (supra), it
was made clear that when the accused is absconding and also declared as a
‘proclaimed offender’, question of granting anticipatory bail does not arise. As a
rule of thumb, it cannot be said that an absconder against whom a proclamation
under Section 82 of Cr.P.C. is not issued, is not entitled to get anticipatory bail.

125. CRIMINAL PROCEDURE CODE, 1973 — Sections 156, 169 and 173

CONSTITUTION OF INDIA — Articles 14 and 21

Investigation — Direction by Court — Whether amounts to
interference? A fair investigation is a necessary concomitant of
Articles 14 and 21 of the Constitution of India — If the court gives
any direction to ensure that the investigation is conducted within
the contours of the law, it cannot amount to interference with
investigation.

gus yfshar Gfgar, 1973 — aRI¥ 156, 169 U4 173
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Amar Nath Chaubey v. Union of India and ors.

Judgment dated 14.12.2020 passed by the Supreme Court in Special
Leave Petition (Crl.) 6951 of 2018, reported in 2021 CriLJ 709
(Three Judge Bench)

Relevant extracts from the judgment:

The police has a statutory duty to investigate into any crime in accordance
with law as provided in the Code of Criminal Procedure. Investigation is the
exclusive privilege and prerogative of the police which cannot be interfered with.
But if the police does not perform its statutory duty in accordance with law or is
remiss in the performance of its duty, the court cannot abdicate its duties on the
precocious plea that investigation is the exclusive prerogative of the police.
Once the conscience of the court is satisfied, from the materials on record, that
the police has not investigated properly or apparently is remiss in the
investigation, the court has a bounden constitutional obligation to ensure that
the investigation is conducted in accordance with law. If the court gives any
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directions for that purpose within the contours of the law, it cannot amount to
interference with investigation. A fair investigation is, but a necessary concomitant
of Articles 14 and 21 of the Constitution of India and this Court has the bounden
obligation to ensure adherence by the police.

The trial is stated to have commenced against the charge sheeted accused,
and the informant summoned to give evidence. In the facts of the case, we
direct that further trial shall remain stayed. The closure reports dated 02.09.2018,
17.12.2018 culminating in the report dated 30.01.2019 are partly set aside
insofar as the non-charge sheeted accused are concerned only. Those already
charge sheeted, calls for no interference.

126. CRIMINAL PROCEDURE CODE, 1973 — Section 319
Summon to a person as an additional accused — Accused can be
summoned on the basis of even examination-in-chief of witness
and court need not wait till his cross-examination.

que yfkar dfzdarn, 1973 — &RT 319
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Sartaj Singh v. State of Haryana and anr. etc.

Judgment dated 15.03.2021 passed by the Supreme Court in
Criminal Appeal No. 298 of 2021, reported in AIR 2021 SC 1513
(Three Judge Bench)

Relevant extract from the judgment:

Applying the law laid down by this Court in the decisions of Hardeep Singh
v. State of Punjab, (2009)16 SCC 785, S. Mohammed Ispahani v. Yogendra Chandak
AIR 2017 SC 4994 and Rajesh v. State of Haryana, AIR 2019 SC 2168 to the case of
the accused on hand, we are of the opinion that learned Trial Court was justified
in summoning the private respondents herein to face the trial as accused on the
basis of the deposition of the appellant — injured eye witness. As held by this
Court in the aforesaid decisions, the accused can be summoned on the basis of
even examination- in-chief of the witness and the Court need not wait till his
cross-examination. If on the basis of the examination-in-chief of the witness the
Court is satisfied that there is a prima facie case against the proposed accused, the
Court may in exercise of powers under Section 319 CrPC array such a personas
accused and summon him to face the ftrial. At this stage, it is required to be noted
that right from the beginning the appellant herein — injured eye witness, who was
the first informant, disclosed the names of private respondents herein and specifically
named them in the FIR. But on the basis of some enquiry by the DSP they were not
charge-sheeted. What will be the evidentiary value of the enquiry report submitted
by the DSP is another question. It is not that the investigating officer did not find
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the case against the private respondents herein and therefore they were not
charge-sheeted. In any case, in the examination-in-chief of the appellant-injured
eye witness, the names of the private respondents herein are disclosed. It might
be that whatever is stated in the examination-in-chief is the same which was
stated in the FIR. The same is bound to be there and ultimately the appellant
herein — injured eye witness is the first informant and he is bound to again state
what was stated in the FIR, otherwise he would be accused of contradictions in
the FIR and the statement before the Court. Therefore, as such, the learned
Trial Court was justified in directing to issue summons against the private
respondents herein to face the trial. (pg no. 1527 para 7)

127. CRIMINAL PROCEDURE CODE, 1973 — Section 320
Compromise between parties — Non-compoundable offences — Effect
of — Held, fact of amicable settlement and compromise can be a
relevant factor for the purpose of reduction in the quantum of
sentence.

que yfdpar wfear, 1973 — arT 320

JASHRI & HT JHSIAT — TP IruRrer — yHTg — IrfiferiRa, wterdygof
TwIfd vd asitd &1 a2F qus &) AT A & B o e gETa dRS 8@
DT 2 |

Murali v. State Represented by Inspector of Police

Order dated 05.01.2021 passed by the Supreme Court in
Criminal Appeal No. 24 of 2021, reported in (2021) 1 SCC 726
(Three Judge Bench)

Relevant extracts from the order:

There can be no doubt that Section 320 of the Criminal Procedure Code,
1973 (“CrPC”) does not encapsulate Sections 324 and 307 IPC under its list of
compoundable offences. Given the unequivocal language of Section 320(9)
CrPC which explicitly prohibits any compounding except as permitted under the
said provision, it would not be possible to compound the appellants’ offences.
Notwithstanding thereto, it appears to us that the fact of amicable settlement
can be a relevant factor for the purpose of reduction in the quantum of sentence.

*128. CRIMINAL PROCEDURE CODE, 1973 — Sections 437, 438 and 439
Bail — Jurisdiction of courts to impose conditions while allowing
bail application — Held, a criminal court exercising bail jurisdiction
is not expected to act a recovery agent to realize the dues of the
complainant — Condition to deposit ¥ 41 lakh before trial court while
allowing anticipatory bail application set aside.
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gus yfshar GfEdr, 1973 — &RTU 437, 438 U9 439
STHTA — ST 3MTd e TR dRd 99T Id ARG B9 &) =ararey
3 afreRar — affaiRa, sama @) sftreRar &1 yaiT s9 ara
Tt ¥ IRATd) & 91T B el Ifrdal & ©U A B DY rder T
B wrdl ® — 3IfIH HEd WHeR v W) ARG faarer =maraa §
T 41 ARG o1 &R DY Id IR DY TS |

Dilip Singh v. State of M.P. and Anr.

Order dated 19.01.2021 passed by the Supreme Court in Criminal

Appeal No. 53 of 2021, reported in (2021) 2 SCC 779

[ J
129. CRIMINAL PROCEDURE CODE, 1973 — Section 438

MUSLIM WOMEN (PROTECTION OF RIGHTS ON MARRIAGE) ACT, 2019

— Sections 3,4 and 7

(i) Offence of pronouncement of triple talag under the Act of 2019
— Applicability of — Held, such offence can only be committed
by Muslim husband.

(ii) Anticipatory bail — Whether anticipatory bail can be granted
for offence punishable under the Act of 2019? Held, yes —
Section 7 of Act of 2019 does not create an absolute bar on
grant of bail — But such an order can be made only after hearing
the complainant; Muslim married woman.

Tvs yfehar Afadr, 1973 — ©IRT 438

ARem Afgar (e R AfeRT &1 G3eon) aferfer, 2019 —

ORI 3, 4 Ud 7

(i) 2019 @ frfraw & 3reh= = aaTd BT TFTYOT BT AT — FATIAT
— fifaifRa, ear st w13 v gRas afa grT & s1Rka fear s
APhaT 2 |

(i) rfrw STTa — @ 2019 @ AfSFR @ e gveia sraver 7 arfiry
ST <Y ST wad 22 afirfeiRa, 8F — 2019 @ srforfom 3 ey 7
ST 39 IR Yol 1 Tl Il @ — |Afd ¢ e aRard) gRem
faaifaa afzen < g7 @ geaa @ fear i G@ar 2

Rahna Jalal v. State of Kerala and anr.

Judgment dated 17.12.2020 passed by the Supreme Court in

Criminal Appeal No. 833 of 2020, reported in (2021) 1 SCC 733
(Three Judge Bench)

Relevant extracts from the judgment:

The provisions of Section 7 (c) apply to the Muslim husband. The offence
which is created by Section 3 is on the pronouncement of a talag by a Muslim

JOTIJOURNAL - JUNE 2021 - PART Il 157



husband upon his wife. Section 3 renders the pronouncement of talaq void and
illegal. Section 4 makes the Act of the Muslim husband punishable with
imprisonment. Thus, on a preliminary analysis, it is clear that the appellant as
the mother-in-law of the second respondent cannot be accused of the offence
of pronouncement of triple talaqg under the Act as the offence can only be
committed by a Muslim man.

Having said that, we shall now deal with the contention that Section 7(c) of
the Act bars the power of the court to grant anticipatory bail under Section 438
CrPC. Under clause (c) of Section 7, Parliament has provided that no person
who is accused of an offence punishable under the Act shall be released on bail
unless the Magistrate, on an application filed by the accused and after hearing
the married Muslim woman upon whom the talaq is pronounced, is satisfied that
there are reasonable grounds for granting bail.

Section 7 begins with a non obstante clause, which operates
“notwithstanding anything contained” in the CrPC. However, it is equally
necessary to emphasise that the non obstante clause operates only in the area
covered by clauses (a), (b) and (¢). ................ Facially, clause (c) begins with
the words “no person accused of an offence punishable under this Act shall be
released on bail’. But what follows is equally important, because it conditions
what precedes it. Two conditions follow. One of them is in the realm of procedure
while the second is substantive. The former requires a hearing to be given to
the married Muslim woman upon whom talag has been pronounced. The latter
requires the court to be “satisfied that there are reasonable grounds for granting
bail to such person”. This substantive condition is only a recognition of something
which is implicit in the judicial power to grant bail. No court will grant bail unless
there are reasonable grounds to grant bail. All judicial discretion has to be
exercised on reasonable grounds. Hence, the substantive condition in clause
(c) does not deprive the court of its power to grant bail. Parliament has not
overridden the provisions of Section 438 CrPC. There is no specific provision in
Section 7(c), or elsewhere in the Act, making Section 438 inapplicable to an
offence punishable under the Act. The power of the court to grant bail is a
recognition of the presumption of innocence (where a trial and conviction is yet
to take place) and of the value of personal liberty in all cases. Liberty can, of
course, be regulated by a law which is substantively and procedurally fair, just
and reasonable under Article 21.

The statutory text indicates that Section 7(c) does not impose an absolute
bar to the grant of bail. On the contrary, the Magistrate may grant bail, if satisfied
that “there are reasonable grounds for granting bail to such person” and upon
complying with the requirement of hearing the married Muslim woman upon whom
talaq is pronounced. Hence, though Section 7 begins with a non obstante clause
which operates in relation to the CrPC, a plain construction of Section 7(c) would
indicate that it does not impose a fetter on the power of the Magistrate to grant
bail, save and except, for the stipulation that before doing so, the married Muslim

JOTIJOURNAL - JUNE 2021 - PART Il 158



woman, upon whom talaq is pronounced, must be heard and there should be a
satisfaction of the Magistrate of the existence of reasonable grounds for granting
bail to the person. This implies that even while entertaining an application for
grant of anticipatory bail for an offence under the Act, the competent court must
hear the married Muslim woman who has made the complaint, as prescribed
under Section 7(c) of the Act. Only after giving the married Muslim woman a
hearing, can the competent court grant bail to the accused.

130. EVIDENCE ACT, 1872 - Sections 3 and 137
MOTOR VEHICLES ACT, 1988 — Sections 166, 168 and 173

(i)

(i)

(iii)

Stranger witness — Reliability of — Stranger took the injured to
hospital — Whether adverse inference can be drawn against
him on the ground of non-lodging of FIR? Held, no - It is
common for most of the people to be hesistant about being
involved in legal proceedings — Further, a person who
accompanied the injured to hospital could not have
simultaneously gone to police station to lodge FIR.
Cross-examination of witness; importance of — Reiterated —
Effect of failure to cross-examine witness — Held, failure to
cross-examine a witness despite adequate opportunity leads
to an inference of tacit admission.

Claim petition — Standard of proof — It is of preponderance of
probabilities and not beyond reasonable doubt — Approach and
role of courts while examining evidence in claim cases,
explained.

ey JfSfg9, 1872 — 9RIT 3 U9 137
Aqlexar Afefra|, 1988 — ©IRIC 166, 168 U4 173

0/

(ii)

(iii)

aRfera el — fvgafaar — v suRfaa =afea arra &1 sruara
d AT — 71 9o a1 RUld o T o @ JER R Sua favg
s frepd freren s wwar 2?2 afifeiRa, 78 — am=raan
aftrpier @ BN Brfard) & wftafaa 8@ @ Reed € - sue
JifaRad, ta aafe Sl 9rd & |17 /AT AT oFT, S WA 9o
a1 Ruid d@ oA & fog gfers o &) o w@ar o)

wrefl & gfuierr &1 wed@ — gRIgRa — |iefl &1 gfaudier 9 s
$1 g1 — IffeaiRa, vaf« e & qragE wefl &1 gfaader a4
# fawerar hfa A 1 FTHF T BT AR 2 |

AT ATFAST — YAI0T & AFD — g8 GHIGRI B) Jaordl &1 & 4 &
Jfeagad Hag 9 W — Hick @ Al A Qe B [T B
T raTadt o1 giedior R e, awsng T8 |
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Anita Sharma and ors. v. New India Assurance Company Ltd.

and anr.
Judgment dated 08.12.2020 passed by the Supreme Court in Civil
Appeal No. 4010 of 2020, reported in (2021) 1 SCC 171

Relevant extracts from the judgment:

It is not in dispute that the accident took place near Ghazipur and that
numerous people had assembled at the spot. Some bystander would obviously
have informed the police also. While the contents of the FIR as well as the statement
of Ritesh Pandey (AW 3) leave no room to doubt that the injured were taken to the
hospital by private persons (and not by the police), it is quite natural that the police
would also have reached the Government Hospital at Ghazipur and, therefore, it
was mentioned that Sandeep Sharma was brought in by SI Sah Mohammed.

It is commonplace for most people to be hesitant about being involved in
legal proceedings and they therefore do not volunteer to become witnesses.
Hence, it is highly likely that the name of Ritesh Pandey or other persons who
accompanied the injured to the hospital did not find mention in the medical
record. There is nothing on record to suggest that the police reached the site of
the accident or carried the injured to the hospital. The statement of AW 3,
therefore, acquires significance as, according to him, he brought the injured in
his car to the hospital. Ritesh Pandey (AW 3) acted as a good Samaritan and a
responsible citizen, and the High Court ought not to have disbelieved his
testimony based merely on a conjecture. It is necessary to reiterate the
independence and benevolence of AW 3. Without any personal interest or motive,
he assisted both the deceased by taking him to the hospital and later his family
by expending time and effort to depose before the Tribunal.

It is quite natural that such a person who had accompanied the injured to
the hospital for immediate medical aid, could not have simultaneously gone to
the police station to lodge the FIR. The High Court ought not to have drawn any
adverse inference against the witness for his failure to report the matter to the
police. Further, as the police had themselves reached the hospital upon having
received information about the accident, there was perhaps no occasion for AW
3 to lodge a report once again to the police at a later stage either.

XXX

The failure of the respondents to cross-examine the solitary eyewitness or
confront him with their version, despite adequate opportunity, must lead to an
inference of tacit admission on their part. They did not even suggest the witness
that he was siding with the claimants. The High Court has failed to appreciate
the legal effect of this absence of cross-examination of a crucial witness.

XXX

Equally, we are concerned over the failure of the High Court to be cognizant
of the fact that strict principles of evidence and standards of proof like in a
criminal trial are inapplicable in MACT claim cases. The standard of proof in
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such like matters is one of preponderance of probabilities, rather than beyond
reasonable doubt. One needs to be mindful that the approach and role of courts
while examining evidence in accident claim cases ought not to be to find fault
with non-examination of some best eyewitnesses, as may happen in a criminal
trial; but, instead should be only to analyse the material placed on record by the
parties to ascertain whether the claimant’s version is more likely than not true.

131. EVIDENCE ACT, 1872 — Section 32

Dying declaration — Evidentiary value of — A dying declaration alone
can form the basis of conviction if it is proved to be voluntary and
inspires confidence — There can be no rigid standard or yardstick
for acceptance or rejection of dying declaration — Instantly, dying
declaration had no statement of fithness of mind of deceased -
Fitness was certified by resident junior doctor separately — Such
junior doctor was not examined — Held, there is no evidence about
fitness of mind of deceased to make dying declaration, thus veracity
and truthfulness of dying declaration remains suspected.

e IffArfaH, 1872 — €RT 32

TIBIId HAT — AfAd Jed — YIS HAA IuRifg ST (e
TR 8 "ol & I g8 Wies wifea s faar oy ik favgaa s -
B AD B B Wi AT EdHfa & fog H1g Holk 7 A1 WUgvS
T2 8 Udhd ¥ — T A A, Y BIAS AT A Jab Bl ARID
Rerar &1 &1 Sea@ T8 a1 — WS T AR Siaex gRT 31 T 4 fhew
yaifdra &1 18 off — U SffrR Sfaer &1 9@gur 9@ s ™ —
IffaiRa, gg@ifas s 31 @ fag gae @1 a9fie Rerar 3 31
a1y TE) 2, 31A: Y BIfeid AU Y T MR Farfear @iewer g ot
2l

Naresh Kumar v. Kalawati and ors.
Judgment dated 25.03.2021 passed by the Supreme Court in Criminal
Appeal No. 35 of 2013, reported in 2021 (1) ANJ (SC) 353

Relevant extracts from the judgment:

A dying declaration is admissible in evidence under Section 32 of the Indian
Evidence Act, 1872. It alone can also form the basis for conviction if it has been
made voluntarily and inspires confidence. If there are contradictions, variations,
creating doubts about its truthfulness, affecting its veracity and credibility or if
the dying declaration is suspect, or the accused is able to create a doubt not
only with regard to the dying declaration but also with regard to the nature and
manner of death, the benefit of doubt shall have to be given to the accused.
Therefore much shall depend on the facts of a case. There can be no rigid
standard or yardstick for acceptance or rejection of a dying declaration.
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P.W. 25 who recorded the dying declaration does not state that the
deceased was in a fit state of mind to make the statement. He states that the
Doctor had certified fitness of mind of the deceased, when the dying declaration
itself contains no such statement. In cross examination he acknowledges that
the fitness of the deceased was certified by a resident junior doctor separately
but whose signature and endorsement is not available on the dying declaration.
At this stage it is relevant to notice the statement of P.W. 19 who acknowledges
that Dr. Anant Sinha has not signed in his presence and that at times doctors
would come and put their signatures in the record room.

In the facts and circumstances of the present case, considering that the
statements of the deceased have vacillated, there is no evidence about the
fitness of mind of the deceased to make the dying declaration including the
presence of the Doctor, the veracity and truthfulness of the dying declaration
remains suspect. It would not be safe to simply reject the probable defence of
suicide, to reverse the acquittal and convict the respondents.

[ ]
*132. EVIDENCE ACT, 1872 - Sections 45 and 90

(i) Expert opinion — Nature of — Plaintiff denying her signature on
sale deed — Divergent opinions of experts produced by both
the parties — Expert opinions are not a binding piece of
evidence and have to be corroborated with other pieces of
evidence.

(ii) Thirty years old document — Presumption of genuineness -
Presumption in favour of 30 years old document is a rebuttable
presumption — That can be rebutted by the plaintiff by leading
appropriate evidence.

ey JAferfraH, 1872 — €RIY 45 U9 90

() fadwg &) @ o gefa — )t A fawa fadw w® WI &1 TAER
IfieR fHar — 1 et g1 faviys &) == 3 u=ga &) 18
— faoiwg &) I IragHR A1 TE 2 AR SUSBT I =T ATe
| fear s =Ry |

(i) &g ad g qEEY — Id B @) ISuHRenm — 9 a9 g
TXATAS @ UeT § SULROM b WU SULROT 8 RrTaT @vsT ardY
g1 IfFagaa aied usgd a3 fHar S Gadn @ |

Rattan Singh and ors. v. Nirmal Gill and ors. etc.

Judgment dated 16.11.2020 passed by the Supreme Court in
Civil Appeal No. 3681 of 2020, reported in AIR 2021 SC 899
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133. EVIDENCE ACT, 1872 — Sections 90, 106 and 114
SPECIFIC RELIEF ACT, 1963 — Section 38

(i)

(i)

(iii)

Permanent injunction to restrain defendants from interfering
in possession — Defendants did not dispute the title over suit
property — Possessory title of plaintiffs established - Held,
plaintiffs entitled to permanent injunction.

Adverse inference — Defendant neitner appeared as witness
nor cross-examined — No explanation was furnished for this
default — Adverse inference must be drawn against defendant.
Photocopies of public documents more than 30 years old -
Admissibility and reliability — Failure to produce original or
certified copies properly explained — Attempt to procure certified
copies was unsuccessful as records were not traceable in public
office — Photocopies were marked exhibits without any objection
— Defendants never questioned the genuineness thereof -
Documents produced from proper custody of plaintiffs — Held,
documents were admissible and must be presumed to be genuine
in the light of Sections 90 and 114 (e) of the Evidence Act.

ey JfSf<a|, 1872 — 9IRIT 90, 106 UG 114
fafafdse argaly siferffas, 1963 — =vT 38

0/

(ii)

(iii)

faardiiTor &1 ool A AT B G AHA D foy Ar¥ad AR —
gfaardirer 3 areidd GuRky @ W@ W) faare T8 fear — ardhror &1
AT & IR R Taed AT — JqETRa, TSRO I¥ad AR B
AfereTdY F |

gfaga s — gfardy 7 @t a1eft & ®u & SuRe@ gam sk 7 &
gfaudiféra gam — 9 aafasa o1 o3 wtawor i 78 far 1 —
gftardl @ favg ufasa e faTer sman anfag |

30 99 ¥ AIftrs g dld SwEel @ syt — uEgar @
faegafrrar — 4o vd wnfdra ufaferf yqa a3 A fAwear &t sfaa
w9 ¥ wee fear war — wnfdra ufafaf ura w3 &1 yar e <@
e P die srafaa 4 98 fid — srwfa &1 faar fedh
Imufkt & waRfa fear o — gfaardhmor 3 & 9@ warar &t
gl 781 < — T T 3 Sfua iftReT | dwr fay g —
sffeiRa, aea st & arT 90 3R 114 (8) @ amalis o
TETAS UTEA o IR S99 I 89 @) IUHRT B A a1y |

Igbal Basith and ors. v. N. Subbalakshmi and ors.

Judgment dated 14.12.2020 passed by the Supreme Court in
Civil Appeal No. 1725 of 2010, reported in (2021) 2 SCC 718
(Three Judge Bench)
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Relevant extracts from the judgment:

The present suit was instituted by the appellants in 1974 seeking permanent
injunction as the respondents attempted to encroach on their property. The suit
scheduled property was described as No. 44/6. The respondents in their written
statement claimed ownership and possession of Property No. 42, acknowledging
that other properties lay in between. A feeble vague objection was raised, but
not pursued, questioning the title of the appellants. The respondents raised no
genuine objection to the validity or genuineness of the government documents
and the registered sale deeds produced by the appellants in support of their
lawful possession of the suit property. The original Defendant 1 did not appear
in person to depose, and be cross-examined in the suit. His younger brother
deposed on the basis of a power of attorney, acknowledging that the latter had
separated from his elder brother. No explanation was furnished why the original
defendant did not appear in person to depose. We find no reason not to draw
an adverse inference against Defendant 1 in the circumstances.

XXX

Both the courts then proceeded to consider the title of the appellants to
decide lawful possession. The respondents had themselves produced a certified
copy of Ext. D-1 dated 7-9-1946. The appellants produced photocopies of all
other resolutions, government orders and sale deed in favour of their vendor O.A.
Majid Khan by the Municipality. The failure to produce the originals or certified
copies of other documents was properly explained as being untraceable after the
death of the brother of PW 1 who looked after property matters. The attempt to
procure certified copies from the Municipality was also unsuccessful as they were
informed that the original files were not traceable. The photocopies were marked
as exhibits without objection. The respondents never questioned the genuineness
of the same. Despite the aforesaid, and the fact that these documents were more
than 30 years old, were produced from the proper custody of the appellants along
with an explanation for non-production of the originals, they were rejected without
any valid reason holding that there could be no presumption that documents
executed by a public authority had been issued in proper exercise of statutory
powers. This finding in our opinion is clearly perverse in view of Section 114 lllustration
(e) of the Evidence Act, 1872, which provides that there shall be a presumption that
all official acts have been regularly performed. The onus lies on the person who
disputes the same to prove otherwise.

The appellants were seeking the relief of permanent injunction only. Their
title to the suit property was not disputed by the respondents. The respondents
acknowledged that they were in ownership and possession of Plot No. 42, which
had no concern with the suit property and was situated at a distance of 103 ft
with other intervening properties. The two reports of the Pleader Commissioner
also confirmed the possessory title of the appellants along with property tax
registers and municipal tax receipts. The appellants had more than sufficiently
established their lawful possession of the suit property.
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134. HINDU MARRIAGE ACT, 1955 — Section 13-B (2)
Divorce by mutual consent — Cooling period — Cooling period
should not be waived unless and until there is a strong possibility
of rehabilitation of parties.

fa=g_ fqare aiferfs, 1955 — &RT 13— (2)

TRERe ggiafa ¥ faae e — gafdar safyr — o9 @ veorl @
gata @) ol §™a-T fder 81 gAafdar sm@fdr &1 aiftremT w8l s
arfey |

Bharti Arya v. Rakesh Arya

Order dated 12.02.2021 passed by the High Court of Madhya
Pradesh (Bench Gwalior) in M.P. No. 390 of 2021, reported in
AIR 2021 MP 61

Relevant extracts from the order:

If the application filed by the petitioner under Section 151 of CPC (should
have been under Section 13-B (2) of Hindu Marriage Act) is considered, then it
is clear that the parties have a 12 years old daughter. Further, there is nothing
in the application that there are chances of alternative rehabilitation. The basic
purpose of provisions of Section 13-B (2) of the Hindu Marriage Act is to give an
opportunity to the contesting parties to think over their decision to get separated.
Although the provisions of Section 13-B (2) of the Hindu Marriage Act is not
mandatory but is directory in nature, however, the cooling period should not be
waived unless and until there is a strong possibility of rehabilitation of the parties.
Every attempt should be made to save the married life. Further, there is nothing
in the application that in case if the cooling period is not waived, then it would
prolong the agony of the parties. Under these circumstances, this Court is of
the considered opinion that the petitioner had failed to make out a strong case
for waiver of the cooling period of six months provided under Section 13-B (2) of
the Hindu Marriage Act. Accordingly, it is held that the trial court did not commit
any mistake by rejecting the application filed u/s 151 of CPC.

135. INDIAN PENAL CODE, 1860 — Sections 53 and 302
Sentence — Power of trial court — On conviction in a case of murder,
the trial court has no power to impose imprisonment for remainder
of natural life of accused — Such sentence can be imposed by only
High Court or Supreme Court.

ARG <vs Gfadr, 1860 — &IRT¢ 53 U4 302

TUSIRY — faaReT =T &) afaaar — sar 3 a9 yavor # ity
@ geaTq faarRer =T & Afgad W) Sus 9 yrafas siaw 9@ &1
HREN JRIAG w1 @ wfda yra =d @ — AT qUsSRY A1 Sed
AT AT S=ad¥d AT gIRT ARG fvar <ir asar 2
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Gauri Shankar v. State of Punjab
Judgment dated 16.02.2021 passed by the Supreme Court in Criminal
Appeal No. 135 of 2021, reported in (2021) 3 SCC 380

Relevant extracts from the judgment:

The learned counsel for the appellant at this stage submitted that while
convicting the accused appellant for offence under Section 302 IPC, he has
been sentenced with imprisonment for life which would mean a remainder of
natural life which was not in the domain of the trial Court, and this could have
been exercised only by the High Court or by this Court. In support of his
submission, learned counsel has placed reliance on para 105 and 106 of the
Constitution Bench judgment of this Court in Union of India v. V. Sriharan @
Murugan and ors., (2016) 7 SCC 1, which is extracted hereunder:~

“105. We, therefore, reiterate that the power derived from
the Penal Code for any modified punishment within the
punishment provided for in the Penal Code for such
specified offences can only be exercised by the High Court
and in the event of further appeal only by the Supreme
Court and not by any other court in this country. To put it
differently, the power to impose a modified punishment
providing for any specific term of incarceration or till the
end of the convict’'s life as an alternate to death penalty,
can be exercised only by the High Court and the Supreme
Court and not by any other inferior court.

106. Viewed in that respect, we state that the ratio laid down
in Swamy Shraddananda (2) v. State of Karnataka, (2008) 13
SCC 767 that a special category of sentence; instead of
death; for a term exceeding 14 years and put that category
beyond application of remission is well founded and we
answer the said question in the affirmative. We are, therefore,
not in agreement with the opinion expressed by this Court in
Sangeet v. State of Haryana, (2013) 2 SCC 452 that the deprival
of remission power of the appropriate Government by awarding
sentences of 20 or 25 years or without any remission as not
permissible is not in consonance with the law and we
specifically overrule the same.”

136. INDIAN PENAL CODE, 1860 — Sections 149 and 302
EVIDENCE ACT, 1872 — Sections 45 and 65
Photocopy of document — Admissibility as secondary evidence
— Held, a photocopy can be treated as secondary evidence
provided one of the conditions enumerated in Section 65 of

(i)

Evidence Act is satisfied.
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(ii) Expert opinion; veracity of — Normally expert’s opinion must
be respected — However, expert opinion is not like a gospel truth
which needs to be swallowed without examining its truthfulness
and veracity — Instantly, medical expert assigned single reason
of death i.e. cardio-vascular failure and stated no element of
beating — Post mortem report specifically mentioned another
reason of death i.e. injuries on person by hard and blunt object —
Held, such expert opinion does not inspire confidence.

ARG gvs Gi&dr, 1860 — SIRTY 149 UG 302

ey 3ferfrgd, 1872 — €IV 45 U4q 65

(i) <waEw o srEyfa — fgdfae geg © v § yEgar — afrfaila,
sy e aeg & v § T8y HY 91 9abd) 8, 99d B &IRT 65
ey Aferfem A SfeaRaa wrafl ¥ @ e g gt & |

(i) fadws & fma &) fAvaa-aar — AT faRiysy @ fa &1
T fear s arfay — aonfl), faeiyst &1 sifYa &g darea 18
2 rd saa goar AR fazaaaar &1 wdeor e famm eran
ATTES B — T ArTa H, fafecar faghys 3 9o &1 tad sRoT
TATHTd 9a14T 3R ARdIe &1 HIg d@ T&l garar — uiesed Ruid
# faeiy ©U 9 Y BT ¢S AR SR IRR R 519 9 Al 9 9 9
T SeetfRaa o1 — iffreriRa, e favtys aen favara s 1€F
Bl B |

Kuldeep Choudhary @ Kuldeep Yadav and anr. v. State of M.P.
Judgment dated 26.02.2021 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Appeal No. 585 of 2014, reported
in 2021 (1) ANJ (MP) 233 (DB)

Relevant extracts from the judgment:

The prosecution intended to establish on the basis of letter/application of
Gauri Shankar (PW.4) - Ex.D/1 which is written to the police station regarding
intimation of injuries on 29/10/2010. Admittedly, original of this document was
not produced before the Court. As per appellants’ contention, this is the only
document by which prosecution intended to fill the gap and show that Omprakash
promptly informed the police regarding beating and injury to deceased
Omprakash. The Court below has committed an error in accepting this photocopy
as secondary evidence despite objection and in absence of fulfilling the
requirement of Section 65 of Evidence Act. We find substance in this contention.
A photocopy can be treated as secondary evidence provided one of the clauses/
conditions enumerated in Section 65 of Evidence Act are satisfied. In absence
thereof, a photocopy cannot be treated as secondary evidence. Either existence
of original to which photocopy is produced must be established or in alternatively,
any of other clauses of Section 65 must be satisfied. In the instant case,
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prosecution has not satisfied the said requirement and, therefore, we have no
hesitation to hold that Court below has erred in accepting the photocopy as
secondary evidence.

XXX

So far second contention aforesaid is concerned, it is based on the opinion
of a doctor/expert. We are not oblivious of legal position that normally the expert
opinion’s must be respected. It is equally settled that expert opinion is not like a
gospel truth which needs to be swallowed without examining its truthfulness and
veracity. Dr. Rajput (PW.29) in his Court statement assigned singular reason of
death i.e. cardio vascular failure and went on stating that there was no element
of beating by stick etc to Omprakash, otherwise he would have mentioned it in
his court statement or in the PM report. When his court statement was tested on
the anvil of postmortem report, we found that in his written opinion reduced in
writing in PM report, he specifically mentioned another reason of death i.e.
injuries on the person of Omprakash caused by hard and blunt object. Dr. Rajput
did not mention about this reason in his court statement. Thus, his court statement
could neither inspire confidence of Court below nor of this Court.

[ ]
137. INDIAN PENAL CODE, 1860 — Sections 153-A, 295-A and 505

CRIMINAL PROCEDURE CODE, 1973 - Sections 154, 156, 162 and 179

(i) Territorial jurisdiction — Place where consequence of act
ensued — Alleged derogatory statement made during live
debate of a TV show — Audience were located in different parts
of India — Held, FIR can be lodged by persons affected by such
statements at different places.

(ii) Multiple FIRs of the same incident — Validity of — Held, there
can be no second FIR - In such cases, FIR registered first in
point of time should be treated as main FIR and all others as
statements u/s 162 CrPC.

(iii) “Hate speech” and “controversial speech” — Distinction
between — Applicability of sections 153-A, 295-A and 505 (2) IPC
— Analysed and explained.

ARG gvs Af2dl, 1860 — 9RIY 153—®, 295—® Ud 505

qus yfhar Gfgdr, 1973 — aRIU 154, 156, 162 U4 179

() R aFAMHR — 98 W W8T FI BT IR IT= gl — Hiya
IYATTSITS BT Ydb SIdT e B o139 989 & I foar 1 — eie
qRd @ fafy= el ¥ o — =iy, 39 yoR @ sa=T @ yaifaa
afpal gRT fAf=T T ) v ae Ruld dwag w318 o |aadt
2

(i) uw & g B H3 yoH YA Rud — duar — faf=ifRa, #1F gad
gord A Ruid TE1 8 wadl 2 — ¢ Amal d, ugd I B U8
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g a1 Ruid &1 g1 yoH a1 Ruld iR =g w+ft &1 arr 162
T y¥. & Iefa dom wH=r o arfRv |

(i) “gomeg Ayer” R “faareRUS AT — faNT — 9RT 153—F, 295-F
AR 505 (2) AT H. B gAISIar — favafda va gasns |

Amish Devgan v. Union of India and ors.
Judgment dated 07.12.2020 passed by the Supreme Court in Writ
Petition (Crl.) No. 160 of 2020, reported in (2021) 1 SCC 1

Relevant extracts from the judgment:

We reject the contention of the petitioner that criminal proceedings arising
from the impugned FIRs ought to be quashed as these FIRs were registered in
places where no “cause of action” arose. Section 179 of the Criminal Procedure
Code provides that an offence is triable at the place where an act is done or its
consequence ensues.

The debate-show hosted by the petitioner was broadcast on a widely viewed
television network. The audience, including the complainants, were located in
different parts of India and were affected by the utterances of the petitioner;
thus, the consequence of the words of the petitioner ensued in different places,
including the places of registration of the impugned FIRs.

Further, sub-section (1) of Section 156 of the Criminal Procedure Code
provides that any officer in charge of a police station may investigate any
cognizable case which a court having jurisdiction over the local limits of such
station would have the power to inquire into or try. Thus, a conjoint reading of
Sections 179 and 156(1) of the Criminal Procedure Code make it clear that the
impugned FIRs do not suffer from this jurisdictional defect.

XXX

It could be correct to say that Section 295-A of the Penal Code encapsulates
of all three elements, namely, it refers to the content-based element when it
refers to words either spoken or written, or by signs or visible representation or
otherwise. However, it does not on the basis of content alone makes a person
guilty of the offence. The first portion refers to deliberate and malicious intent
on the part of the maker to outrage religious feeling of any class of citizens of
India. The last portion of Section 295-A refers to the harm-based element, that
is, insult or attempt to insult religions or religious belief of that class. Similarly,
sub-section (2) to Section 505 refers to a person making publishing or circulating
any statement or report containing rumour or alarming news. Thereafter, it refers
to the intent of the person which should be to create or promote and then refers
to the harm-based element, that is, likely to create or promote on the ground of
religion, race, place of birth, residence, language, caste, etc. feeling of enmity,
hatred or ill-will between different religions, racial language, religious groups or
castes or communities, etc.
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In Bilal Ahmed Kaloo v. State of A.P.,, (1997) 7 SCC 431, this Court had drawn
a distinction between sub-section (2) of Section 505 and clause (a) of Section
153-A(1) of the Penal Code observing that publication is not necessary in the
latter while it is sine qua non under sub-section (2) of Section 505. Sub-section
(2) of Section 505 of the Penal Code cannot be interpreted disjunctively and
the words “whosoever makes, publishes or circulates” are supplemented to each
other. The intention of the legislature in providing two different sections on the
same subject vide single amending Act would show that they cover two different
fields of same colour.

In the context of “hate speech”, including the offences related to promoting
disharmony or feelings of enmity, hatred or ill-will, and insulting the religion or
the religious beliefs, it would certainly require the actual utterance of words or
something more than thought which would constitute the content. Without actual
utterance, etc. it would be mere thought, and thoughts without overt act is not
punishable. In the case of “publication”, again a mere thought would not be
actionable, albeit whether or not there is an attempt to “publish” would depend
on facts. The impugned act should be more than mere preparation and
reasonably proximate to the consummation of the offence, which has been
interrupted. The question of intent would be relevant. On the question of the
harm’s element, same test and principle, as applicable in the case of “likely”
would apply, except for the fact that for intervening reasons or grounds public
disorder or violence may not have taken place.

XXX

We would now examine the second prayer of the petitioner viz. multiplicity
of FIRs being registered in the States of Rajasthan, Maharashtra, Telangana,
and Madhya Pradesh (now transferred to Uttar Pradesh) relating to the same
broadcast. Fortunately, both the sides agree that the issue is covered by the
decision of this Court in T.T. Antony v. State of Kerala, (2001) 6 SCC 181 which is
to the effect that the subsequent FIRs would be treated as statements under
Section 162 of the Criminal Code.

This would be fair and just to the other complainants at whose behest the
other FIRs were caused to be registered, for they would be in a position to file a
protest petition in case a closure/final report is filed by the police. Upon filing of
such protest petition, the magistrate would be obliged to consider their
contention(s), and may even reject the closure/final report and take cognizance
of the offence and issue summons to the accused. Otherwise, such complainants
would face difficulty in contesting the closure report before the Magistrate,
despite and even if there is enough material to make out a case of commission
of an offence.
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138. INDIAN PENAL CODE, 1860 — Sections 153-A and 505
Promoting class hatred - Facebook post disapprobating
governmental inaction cannot be branded as an attempt to promote
hatred between different communities.

ARG qus 9fEdr, 1860 — R 153—% U4 505

T & gfa gom & gg1a1 391 — WS Fifdwsaar @1 A s arell vags
qive & faftr=1 wqerat & 99 gom &) 9191 39 @ YA B U A JiSs
&Y far o wHar 2 |

Patricia Mukhim v. The State of Meghalaya
Judgment dated 25.03.2021 passed by the Supreme Court in Criminal
Appeal No. 141 of 2021, reported in 2021 (1) ANJ (SC) 299

Relevant extracts from the judgment:

A close scrutiny of the Facebook post would indicate that the agony of the
appellant was directed against the apathy shown by the Chief Minister of
Meghalaya, the Director General of Police and the Dorbar Shnong of the area
in not taking any action against the culprits who attacked the non-tribals
youngsters. The appellant referred to the attacks on nontribals in 1979. At the
most, the Facebook post can be understood to highlight the discrimination against
non-tribals in the State of Meghalaya. However, the appellant made it clear that
criminal elements have no community and immediate action has to be taken
against persons who had indulged in the brutal attack on non-tribal youngsters
playing basketball. The Facebook post read in its entirety pleads for equality of
non-tribals in the State of Meghalaya. In our understanding, there was no intention
on the part of the appellant to promote class/community hatred. As there is no
attempt made by the appellant to incite people belonging to a community to
indulge in any violence, the basic ingredients of the offence under Sections
153-A and 505 (1) (c) have not been made out. Where allegations made in the
FIR or the complaint, even if they are taken on their face value and accepted in
their entirety do not prima facie constitute any offence or make out a case against
the accused, the FIR is liable to be quashed.

Disapprobation of governmental inaction cannot be branded as an attempt
to promote hatred between different communities. Free speech of the citizens
of this country cannot be stifled by implicating them in criminal cases, unless
such speech has the tendency to affect public order. The sequitur of above
analysis of the Facebook post made by the appellant is that no case is made
out against the appellant for an offence under Section 153-A and 505 (1) (c) IPC.
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139. INDIAN PENAL CODE, 1860 — Sections 300 Fourthly, 376 (2) and 376-A
PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT, 2012 -
Section 6
CRIMINAL LAW (AMENDMENT) ACT, 2013
CRIMINAL LAW (AMENDMENT) ORDINANCE, 2013
CONSTITUTION OF INDIA - Article 20 (1)

(i)

(i)

(iii)

(iv)

(v)

Rape and murder — Applicability of section 300 Fourthly in cases
of rape which involves death of victim — Held, intention to
cause death is not necessary to attract section 300 Fourthly -
Its applicability depends upon the knowledge that can be
attributed to the accused - If the callousness towards the result
and the risk taken is such that the knowledge is attributable to
accused that the act is likely to cause death or such bodily injury
as is likely to cause death, section 300 Fourthly will get attracted.
Rape and murder — Victim being child aged 2% years -
Considering the age of victim, accused must have known the
consequence that his sexual assault will cause her death or
such bodily injury as was likely to cause her death — Held,
section 300 Fourthly is attracted.

Applicability of section 376 (2) and 376-A IPC as amended by
2013 Amendment Ordinance (from 03.03.2013 to 01.04.2013) and
2013 Amendment Act which received Presidential assent on
02.04.2013 but came into force retrospectively on 03.02.2013 -
Held, section 376-A being identical in both Ordinance and Act
of 2013, it is applicable from 03.02.2013 — However, section
376 (2) was amended by 2013 Amendment Act to include
“imprisonment for the remainder of that person’s natural life”
in “life imprisonment”, which was not there till 02.04.2013 -
Therefore, section 376 (2) as amendment by 2013 Amendment
Act is not applicable to offences committed between 03.02.2013
and 01.04.2013 being violative of Article 20 (1).

Death sentence — Imposition in cases based on circumstantial
evidence — Held, not impermissible — The question of sentence
is not to be determined on the basis of volume or character of
evidence, but with reference to any extenuating circumstances
which can be said to mitigate the enormity of the crime — Where
death sentence is to be imposed on the basis of circumstantial
evidence, the same must be of unimpeachable character and
leads to an exceptional case.

Theory of ‘residual doubt’ — Applicability in India - Held,
such theory does not have any place in cases based on
circumstantial evidence.
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ARA gvs Higdr, 1860 — ©IRTY 302 aqef, 376 (2) Ud 376—®
Afre sruvrel @ 9rasl &1 GyEvr fSfaE, 2012 — 9RT 6
amuRTferes fafSr (Genes) arfSfs, 2013

amuRifere fafer (denes) eaer, 2013

HRd &1 Gfdem — =87 20 (1)

0/

(ii)

(iii)

FATHR 3R TAT — FATHR & Al § Wit Nfea &) Jog 8 Sy
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aqgef amaffa gt
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QT gY AN E Bl Ag UROIMH S i1 A1fey o {6 S9a 414 g9l
| difsar @1 g1 8 Srfl @ ¢l kiR afa s1ka s e
I [ GATA & — °9RT 300 agef smaffa gt 2

2013 & GG JATRY (03.02.2013 ¥ 01.04.2013 dd) Yd 2013 B
Tene Aff e R4 02.04.2013 &1 Igufa &) wWiefa el gy
faT® 03.02.2013 F el y9E@ ¥ AN, gRT VARG A1TH. B
gRT 376 (2) 3R 376—F B yATSIar — rfHferfRa, RT 376—% 2013
@ ARy IR Affr g4t & wwE 2, 4% 03.02.2013 € AT @ —
T8), oRT 376 (2) B 2013 & wIeA IJfrfw grRT GG &<
TSN SR A 4 Afth & A9 UIHfasd Sfias &1 SRE™E"” &I
waftafera fHar am ot 02.04.2013 & L o1 — gufAY, 2013 S G
iftif = g1 Seifera ey 376 (2) ATHWT 20 (1) FT Scai g A D
PHRYT fRATH 03.02.2013 ¥ 01.04.2013 & W&y fHY 7Y Ju=Tel WR T,
T8l Bl |

(iv) aRRefosa wew o= smeRa amal § g qvs &1 yarsgar —

afafeiRa, 39 ) I Ad 98 8 — TvS ST U 9ied B 73T A7
IRA & MR R FufRa 9 fear s 2, siftg 68 T+iiRar s
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(v) ‘srafdre dqw &1 Rigia — 9Ra & yarsaar — aififerifRa, sa Rigia
&1 yRRefe=r wiea o ameRa arrel § Big i 8 2 |

Shatrughna Baban Meshram v. State of Maharashtra
Judgment dated 02.11.2020 passed by the Supreme Court in
Criminal Appeal No. 763 of 2016, reported in (2021) 1 SCC 596
(Three Judge Bench)

Relevant extracts from the judgment:

The guiding principles were summed up in State of M.P. v. Ram Prasad,
(1968) 2 SCR 522 to the effect that even if there be no intention to cause death,
“if there is such callousness towards the result and the risk taken is such that it
may be stated that the person knows that the act is likely to cause death or such
bodily injury as is likely to cause death” clause Fourthly of Section 300 IPC will
get attracted and that the offender must be taken to have known that he was
running the risk of causing the death or such bodily injury as was likely to cause
the death of the victim.

Considering the age of the victim in the present case, the accused must
have known the consequence that his sexual assault on a child of 2% years
would cause death or such bodily injury as was likely to cause her death. The
instant matter thus comes within the parameters of clause Fourthly to Section
300 IPC.

XXX

If the abovementioned provisions of IPC are considered in three
compartments, that is to say,

(A) The situation obtaining before 3-2-2013;

(B) The situation in existence during 3-2-2013 to 2-4-2013; and,
(C) The situation obtaining after 2-4-2013;

following features emerge:

1.  The offence under Section 375, as is clear from the definition of
relevant provision in compartment (A), could be committed against a
woman. The situation was sought to be changed and made gender
neutral in compartment (B). However, the earlier position now stands
restored as a result of provisions in compartment (C).

2. As a result of the Ordinance, the sentences for offences under
Sections 376 (1) and 376 (2) were retained in the same fashion.
However, a new provision in the form of Section 376-A was
incorporated under which, if while committing an offence punishable
under sub-section (1) or sub-section (2) of Section 376, a person
“inflicts an injury which causes the death” of the victim, the accused
could be punished with rigorous imprisonment for a term “which shall
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not be less than 20 years but which may extend to imprisonment for
life, which shall mean the remainder of that person’s natural life or
with death”. Thus, for the first time, death sentence could be imposed
if a fatal injury was caused during the commission of offence under
sub-section (1) or (2) of Section 376.

3. Though the provisions of the Amendment Act restored the original
non gender-neutral position vis-a-vis the victim, it made certain
changes in sub-section (2) of Section 376. Now, the punishment for
the offence could be rigorous imprisonment for not less than ten years
which could extend to imprisonment for life, “which shall mean
imprisonment for the remainder of that person’s natural life”. It was,
thus, statutorily made clear that the imprisonment for life would mean
till the last breath of that person’s natural life.

4. Similarly, by virtue of the Amendment Act, for the offence under Section
376-A, the punishment could not be less than 20 years which may
extend to imprisonment for life which shall mean imprisonment for the
remainder of that person’s natural life, or with death.

In the instant case, the offence was committed on 11-2-2013 when the
provisions of the Ordinance were in force. However, the Amendment Act having
been given retrospective effect from 3-2-2013, the question arises whether
imposition of life sentence for the offence under Section 376 (2) could “mean
imprisonment for the remainder of that person’s natural life”.

In the present case, since the victim was about two-and-a-half years of
age at the time of incident and since it was the Ordinance which was holding the
field, going by the provisions of the Ordinance, clauses (f), (h) and (I) of Section
376 (2) would get attracted. The comparable provisions of Section 376 (2) as
amended by the Amendment Act would be, clauses (f), (i) and (m) respectively.
As the substantive penal provisions under clauses (f), (h) and (l) as inserted by
the Ordinance and clauses (f), (i) and (m) as inserted by the Amendment Act
are identical, no difficulty on that count is presented. But the sentence prescribed
by Section 376 (2) as amended by the Amendment Act, has now, for the first
time provided that the imprisonment for life “shall mean imprisonment for the
remainder of that person’s natural life”. This provision comes with retrospective
effect and in a situation where such prescription was not available on the statute
when the offence was committed, the question arises whether such ex-post facto
prescription would be consistent with the provisions of clause (1) of Article 20 of
the Constitution.

An imposition of life sentence simpliciter does not put any restraints on the
power of the executive to grant remission and commutation in exercise of its
statutory power, subject of course to Section 433-A of the Code. But, a statutory
prescription that it “shall mean the remainder of that person’s life” will certainly
restrain the executive from exercising any such statutory power and to that extent
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the provision concerned definitely prescribes a higher punishment ex-post facto.
In the process, the protection afforded by Article 20(1) of the Constitution would
stand negated. We must, therefore, declare that the punishment under Section
376 (2) IPC in the present case cannot come with stipulation that the life
imprisonment “shall mean the remainder of that person’s life”. Similar prescription
in Section 6 of the POCSO Act, which came by way of amendment in 2019,
would not be applicable and the governing provision for punishment for the
offence under the POCSO Act must be taken to be the pre-amendment position
as noted hereinabove.

XXX

The question of sentence must be determined not with reference to the
volume or character of the evidence on record but with reference to the
circumstances which mitigate the enormity of the crime and that the nature of
proof can have bearing upon the question of sentence and not with the question
of punishment.

It can therefore be summed up:

1. ltis notas ifimposition of death penalty is impermissible to be awarded
in circumstantial evidence cases.

2. If the circumstantial evidence is of an unimpeachable character in
establishing the guilt of the accused and leads to an exceptional case
or the evidence sufficiently convinces the judicial mind that the option
of a sentence lesser than death penalty is foreclosed, the death
penalty can be imposed.

XXX

When it comes to cases based on circumstantial evidence in our
jurisprudence, the standard that is adopted in terms of law laid down by this
Court as noticed in Sharad Birdhichand Sarda v. State of Maharashtra, (1984) 4
SCC 116 and subsequent decisions is that the circumstances must not only be
individually proved or established, but they must form a consistent chain, so
conclusive as to rule out the possibility of any other hypothesis except the guilt
of the accused. On the strength of these principles, the burden in such cases is
already of a greater magnitude. Once that burden is discharged, it is implicit
that any other hypothesis or the innocence of the accused, already stands ruled
out when the matter is taken up at the stage of sentence after returning the
finding of guilt. So, theoretically the concept or theory of “residual doubt” does
not have any place in a case based on circumstantial evidence. As a matter of
fact, the theory of residual doubt was never accepted by the US Supreme Court
as discussed earlier.
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140. INDIAN PENAL CODE, 1860 — Sections 300 Exception 4, 302 and 304
Part |
EVIDENCE ACT, 1872 — Section 3
When culpable homicide is not murder? There was a sudden quarrel
with respect to money and the accused pushed the deceased and
stood on the abdomen which resulted into internal injuries —
Deceased was admitted to the hospital after 24 hours and thereafter,
he died within three days due to septicaemia — Therefore, the case
would fall under Exception 4 to Section 300 IPC - Conviction of
accused modified to Section 304 Part-I.

ARG qve Hfadr, 1860 — &RTY 300 3(UdIS 4, 302 Ud 304
HIT U

e JfArfaH, 1872 — o1 3

IS AT Ha g1 T8 22 T $ AP IJAFd ST 3T AR
I A $I gTHT IHR D Ue W g¢ AT Rraar aRfdrfa snalRe
gicl & ®U A g3, dd $l 24 €l & 916 IGdTd A Al ST 17 AR
A ey @ sige AT @& SRV VDT Y g3 — W ISR UHIUT
€IRT 300 AT.E.H. & dlel UG & Haviad sl — AR Fa & qrufufg arr
304 w7 1 ® uRfafcha &Y 7|

Khokan alias Khokhan Vishwas v. State of Chhattisgarh
Judgment dated 11.02.2021 passed by the Supreme Court in Criminal
Appeal No. 121 of 2021, reported in 2021 CriLJ 1324

Relevant extracts from the judgment:

There is no evidence that there was any premeditation on the part of the
Accused. Considering the case of the prosecution as it is and as observed
hereinabove, there was a sudden quarrel with respect to money and the Accused
pushed the deceased and stood on the abdomen in the heat of passion upon a
sudden quarrel. Therefore, the case would fall under exception 4 to Section
300 IPC. As per explanation to exception 4 to Section 300 Indian Penal Code, it
is immaterial in such cases which party offers the provocation or commits the
first assault. Therefore, both the courts below have materially erred in holding
the Appellant-Accused guilty for the offence punishable Under Section 302 Indian
Penal Code. According to us, at the most, it can be said that the appellant-
accused has committed the offence Under Section 304-1 Indian Penal Code.

However, at the same time, it is also required to be noted that the deceased
was admitted to the hospital after 24 hours and thereafter he died within three
days due to septicaemia. If he was given the treatment immediately, the result
might have been different. In any case, as observed hereinabove, there was no
premeditation on the part of the accused; the accused did not carry any weapon;
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quarrel started all of a sudden and that the accused pushed the deceased and
stood on the abdomen and therefore, as observed hereinabove, the case would
fall under exception 4 to Section 300 IPC and neither clause 3 of Section 300
nor clause 4 of Section 300 shall be attracted. Therefore, as observed
hereinabove, at the most, the accused can be said to have committed the offence
under Section 304-I, IPC.

141. INDIAN PENAL CODE, 1860 — Sections 302, 304 and 498-A
EVIDENCE ACT, 1872 — Section 32

(i)

(if)

Multiple dying declarations — Appreciation of — In the second
dying declaration, the deceased has explained her first
statement that at the time of giving first statement that it was a
case of accident, she was given threats by the original accused
that he will kill her children also — Second dying declaration is
supported by circumstances, namely, injuries sustained by the
deceased — Held, second dying declaration rightly belived.
Murder or culpable homicide not amounting to murder -
Determination of — It emerges from the evidence on record
that the accused not only poured kerosene on the deceased
but also set her ablaze by matchstick — Merely because the
accused poured water to extinguish the fire, will not reduce
the offence of murder to culpable homicide not amounting to
murder — The act of the accused falls in clause Fourthly of
section 300 IPC - Accused rightly convicted for the offence
u/s 302 of IPC.

ARIII gvs 9f2dr, 1860 — ©IIRIU 302, 304 UG 498—F
reg AfSf=r9, 1872 — 9RT 32

0/

(ii)

U 9 e JIBIad B — qaTda — fgda ggsifas soe A
AAPT 4 Yd HA &l W fHAar $ 9 98 y2m oA ? @) o &
gl g ¥ Wdfta, @ S g g ad @ g1 gway & g off
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Iudel W | yde Bal @ & Ifgad 4 7 dad gasT & IR W
e S8 T Afg i | et H g — 39 91 it ad grr
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— JPYFT BT FI ALEH. BT GRT 300 & agef @vs & favia 2 —
APYFT P GRT 302 ALTH. B ded Sfad ®U 4 aISfig fHar 1w |
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Nagabhushan v. State of Karnataka

Judgment dated 08.03.2021 passed by the Supreme Court in Criminal
Appeal No. 443 of 2020, reported in 2021 CriLJ 1606

Relevant extracts from the judgment:

The High Court has taken note of the fact that in the second dying
declaration, the deceased has explained her first statement that it was a case of
accident and she categorically stated in the second dying declaration that at
the time when she gave first statement that it was a case of accident, she was
given threats by the Appellant herein-original Accused No. 1 that he will kill her
children also. She also stated in the second dying declaration that after her
parents came, she got the courage to tell the truth. Therefore, as such, the
High Court rightly believed the second dying declaration - Exhibit P5.

The act of the accused falls in clause fourthly of Section 300 IPC. It emerges
from the evidence on record that the accused poured kerosene on the deceased
and not only poured kerosene but also set her ablaze by the matchstick. Merely
because thereafter the A1 might have tried to extinguish the fire, that will not
bring the case out of clause fourthly of Section 300 IPC.

When there is clear evidence as to the act of the Accused to set the
deceased on fire, absence of premeditation will not reduce the offence of murder
to culpable homicide not amounting to murder. Likewise, pouring of water will
not mitigate the gravity of the offence.

142. INDIAN PENAL CODE, 1860 — Sections 363 and 366

EVIDENCE ACT, 1872 — Section 3

Kidnapping — Consent of minor — Effect — It is suggested that victim
was aware of the full purport of her actions or that she possessed
the mental faculties and maturity to take care of herself — Held, the
consent of the minor would be no defence to a charge of kidnapping
— No fault can thus be found with the conviction of the appellant
u/s 366 of IPC.

AR gvs Afgdr, 1860 — €Iy 363 Yd 366

ey ferfad, 1872 — T 3

IUERVT — IAGAEPH B WSANd — YA1d — Ig Joa fear mar f& fifsar sm=
3 & g qof wu 4 Srres off sjoar g Wa 3 ey @ fay e
w9 4 g&H R uRuag off — affeiRa, saaw @1 wsafa e &
IRg ¥ B gferean 78 8ft — 59 yoR IPgFa &) aRT 366 ALTH. B
Fata qrefrg fey o § &1 qa a8 arf o g |
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Anversinh alias Kiransinh Fatesinh Zala v. State of Gujarat
Judgment dated 12.01.2021 passed by the the Supreme Court in
Criminal Appeal No. 1919 of 2010, reported in 2021 CriLJ 917
(Three Judge Bench)

Relevant extracts from the judgment:

Unfortunately, it has not been the appellant’s case that he had no active
role to play in the occurrence. Rather the eye—witnesses have testified to the
contrary which illustrates how the appellant had drawn the prosecutrix out of the
custody of her parents. Even more crucially, there is little to suggest that she
was aware of the full purport of her actions or that she possessed the mental
acuities and maturity to take care of herself. In addition to being young, the
prosecutrix was not much educated. Her support of the prosecution version and
blanket denial of any voluntariness on her part, even if presumed to be under
the influence of her parents as claimed by the appellant, at the very least indicates
that she had not thought her actions through fully.

It is apparent that instead of being a valid defence, the appellant’s
vociferous arguments are merely a justification which although evokes our
sympathy, but can’t change the law. Since the relevant provisions of the IPC
cannot be construed in any other manner and a plain and literal meaning thereof
leaves no escape route for the appellant, the Courts below were seemingly right
in observing that the consent of the minor would be no defence to a charge of
kidnapping. No fault can thus be found with the conviction of the Appellant under
Section 366 of Indian Penal Code.

143. INDIAN PENAL CODE, 1860 — Sections 376 and 506

EVIDENCE ACT, 1872 — Sections 3 and 45

Sexual Assault — Mental sickness of victim — Effect — It has been
established and proved that the victim was mentally retarded and
she was not in a position to understand the good and bad aspect of
sexual assault — The accused has taken advantage of the mental
sickness and low 1Q of the victim — Therefore, even if there might
be some contradictions with respect to language known by the
victim, in that case also, it cannot be said to be the major
contradictions to disbelieve the entire medical evidence on the
mental status of the victim — Case would fall u/s 375 IPC and accused
is rightly convicted for the offence u/s 376 IPC.

HRJI qvs Gfadr, 1860 — €IRTU 376 U4 506

qrey IrfefaH, 1872 — €IRIU 3 UG 45

dAfre guer — Nifsar &) a=fie v7vEar — Y99 — g8 Rnfua vd gy
frar ar f& Aifsar a=fae wu @ g off 3k a8 39 Refa & ad) of
f Afre ga & w8 U9 QR 99T & 9HS G — JPrgaa 7 fifsar
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AFR® $ToraT U9 & difge W &1 gfaa am foar — sra: afy difsar
ERT S I AT9T &l da) 8 faREr 8 al i a8 981 $a1 o1 gaar
f& a8 a1 atfkes fARigmma @ 9 Aifsar 31 99 sEven & d@eg #
vl fafecaara |ied & sifaeaw-a 991 Id @ — YHROT ALEH. D &RT
375 @ IR AT AR AP B aRT 376 WEW. S dgd Sfad &
TR fear T

Chaman Lal v. State of Himachal Pradesh

Judgment dated 03.12.2020 passed by the Supreme Court in
Criminal Appeal No. 1229 of 2017, reported in 2021 CriLJ 646
(Three Judge Bench)

Relevant extracts from the judgment:

So far as the merit of the appeal is concerned, on re-appreciation of the
entire evidence on record, more particularly the deposition of doctors examined
as PW11-Dr. Ramesh Kumar and PW22-Dr. Rama Malhotra, the High Court has
specifically found that the 1Q of the victim was 62 which was based on the history
and mental state examination of the victim. The High Court has also come to the
conclusion that the victim was not in a position to understand the good and bad
aspect of the sexual assault. Merely because the victim was in a position to do
some household works cannot discard the medical evidence that the victim had
mild mental retardation and she was not in a position to understand the good
and bad aspect of sexual assault. It appears that the Accused had taken
advantage of the mental iliness of the victim. It is required to be appreciated
coupled with the fact that the Accused is found to be the biological father of the
baby child delivered by the victim. Despite the above, in his 313 statement the
case of the Accused was of a total denial. It was never the case of the Accused
that it was a case of consent. Therefore, considering the evidence on record,
more particularly the deposition of PW11 and PW22 and even the deposition of
the other prosecution witnesses, the High Court has rightly observed that case
would fall Under Section 375 Indian Penal Code and has rightly convicted the
Accused for the offence Under Section 376 Indian Penal Code. Even as per
Clause fifthly of Section 375 Indian Penal Code, “a man is said to commit rape”,
if with her consent when, at the time of giving such consent, by reason of
unsoundness of mind, is unable to understand the nature and consequences of
that to which she gives consent. As observed hereinabove, even it is not the
case on behalf of the Accused that it was a case of consent. On evidence, it has
been established and proved that the victim was mentally retarded and her 1Q
was 62 and she was not in a position to understand the good and bad aspect of
sexual assault. The Accused has taken advantage of the mental sickness and
low IQ of the victim.

Now so far as the submission on behalf of the Accused that there are
contradictions in the statement of PW11-Dr. Ramesh Kumar and PW22-Dr. Rama

JOTIJOURNAL - JUNE 2021 - PART Il 181



Malhotra that she was not knowing ‘Hindi’ and that she was only knowing ‘Phar’
and therefore in view of such contradictions the benefit of doubt must go in
favour of the Accused is concerned, the aforesaid aspect has been explained
by PW22 in her cross-examination. In the cross-examination, PW22-Dr. Rama
Malhotra has specifically stated that the language is not material in the tests
because these are independent of language. From the medical evidence, it
emerges that 1Q 62 falls in the category of ‘mild mental retardation’. It has also
emerged that the mental status and 1Q are determined on the basis of the injuries
and activities. IQ of a person can be known on the basis of the questions, activities
and the history of a patient. Therefore, even if there might be some contradictions
with respect to language known by the victim, in that case also, it cannot be said
to be the major contradictions to disbelieve the entire medical evidence on the
mental status of the victim. Therefore, the High Court is justified in reversing the
order of acquittal and convicting the Accused for the offences Under Sections
376 & 506 Indian Penal Code.
[

144. INDIAN PENAL CODE, 1860 — Sections 376 (2) and 376-D

EVIDENCE ACT, 1872 — Section 114-A

CRIMINAL LAW (AMENDMENT) ACT, 2013

Presumption of absence of consent — Gang rape — Whether such

presumption contained in section 114-A Evidence Act is applicable

to the newly inserted section 376-D IPC relating to gang rape? Held,

No — New provision of section 376 (2) IPC leaves out gang rape and

new provision of section 376-D IPC has no mention in section

114-A Evidence Act — Thus, after 03.02.2013 section 114-A has no

application to the offence of gang rape.

HARAIG gvs Afgdr, 1860 — &Y 376 (2) U4 376—H

e IS, 1872 — ORT 14—

S fafer (denes) arferfem, 2013

eI @& 9T $1 ITIRN — AR[fed A — T Wie Afafr=q &)
aRT 14— ¥ fafea ¢ Suaren arfes gsd 4@ gafta 9d arr
376—9 AL.TH. WX o gl 22 afifeiRa, 98 — a1 376 (2) M4 &
Td g9 § AGR[fRd gspd e 9 @ 3R ORT 376—9 WIS H. & Y
TG &T ORT 114—F 1&g A ¥ $1g Sood@ 7 2 — 39 TaR,
faTI® 03.02.2013 & UATH ORI 114—F ) BI3 TSIl AF[fed THH
SENERIIS RIS

Ratanlal v. State of M.P.

Order dated 28.01.2021 passed by the High Court of Madhya

Pradesh (Indore Bench) in Criminal Appeal No. 333 of 2015, reported
in 2021 (1) ANJ (MP) 248 (DB)
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Relevant extracts from the order:

The new provision of section 376(2) of the IPC leaves out the offence of
gang rape and the offence of gang rape has been mentioned separately under
Section 376-D.

The aforesaid Section 376-D has also been in corporated by the Act 13
of 2013.

However, the presumption clause under Section 114-A of the Evidence Act
is attracted only in case of offences reflected in Section 376 (2) of IPC which
incidentally now does not contain gangrape. At the cost of repetition, in an offence
of gang rape, the presumption clause under Section 114-A was attracted prior
to 03.02.2013, but has ceased to apply in case of gang rape after 03.02.2013.
It may be an oversight on the part of legislature in not mentioning the applicability
of this presumption clause in an offence of gang rape which is much more serious
offence than an offence under Section 376 simplicitor.

*145. INTERPRETATION OF STATUTES:
“Association of persons” — Meaning explained — It is necessary that
persons band together with some business or commercial object
in order to make income or profit.
dfafern &1 fd==
“afeal &1 gu” — el THSET AT — U7 avad © 6 e e ar
I B forg faxfl sgaamrg srerar aitias Sqaw @ wr gsd 2 |

Bangalore Club v. Commissioner of Wealth Tax and anr.
Judgment dated 08.09.2020 passed by the Supreme Court in
Civil Appeal No. 3964 of 2007, reported in 2021 (2) MPLJ 6
(Three Judge Bench)

146. LIMITATION ACT, 1963 — Section 5

Steep rise in Covid-19 cases — Period of limitation prescribed under
any general or special laws in respect of all judicial or quasi-judicial
proceedings, whether condonable or not, have been extended till
further orders — Further, periods of limitation for instituting
proceedings under Arbitration and Conciliation Act, 1996,
Commercial Courts Act, 2015 and Negotiable Instruments Act, 1881
as well as any other laws also extended from 14" March, 2021 till
further orders.
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Bifas—19 Arrell ¥ Ao @ 9fy — @ =nfre a1 sf—=nfie srfarday &
ag § et +# v ar faey fafdy g fRaiRa R sra, o 97 e
B A B AT 81, AFTH MY a fawarRa f&ar T — sae
JifafRaa Areavers vd gorg ferfam, 1996, afdfsas =amarea siferiram,
2015 AT BT foraa rferfraw, 1881 @ wrr—wrer fad) +f a1 fafer &
e RIS URH S =g yrfaftra aRfrm s1a i feia 14 914, 2021
Y sy @ fawaRa & faar 1 2

In Re Cognizance for Extention of Limitation

Order dated 27.04.2021 passed by the Supreme Court of India in
Suo Motu Writ Petition (Civil) No. 3 of 2020, 2021 Law Suit SC 295
(Three Judge Bench)

Relevant extracts from the order:

The extraordinary situation caused by the sudden and second outburst of
COVID-19 Virus, thus, requires extraordinary measures to minimize the hardship
of litigant—public in all the states. We, therefore, restore the order dated 23rd
March, 2020 and in continuation of the order dated 8" March, 2021 direct that
the period(s) of limitation, as prescribed under any general or special laws in
respect of all judicial or quasi-judicial proceedings, whether condonable or not,
shall stand extended till further orders.

It is further clarified that the period from 14" March, 2021 till further orders
shall also stand excluded in computing the periods prescribed under Sections
23 (4) and 29A of the Arbitration and Conciliation Act, 1996, Section 12A of the
Commercial Courts Act, 2015 and provisos (b) and (c) of Section 138 of the
Negotiable Instruments Act, 1881 and any other laws, which prescribe period(s)
of limitation for instituting proceedings, outer limits (within which the court or
tribunal can condone delay) and termination of proceedings.

We have passed this order in exercise of our powers under Article 142
read with Article 141 of the Constitution of India. Hence it shall be a binding
order within the meaning of Article 141 on all Courts/Tribunals and Authorities.

147. MOTOR VEHICLES ACT, 1988 — Section 166
Compensation — Death of unborn child — For the loss of 7 month
foetus in a road accident by the woman, at least T 2,50,000/- should
be awarded by the tribunal as compensation in such type of death.

Arexa= IfSrf=r, 1988 — ©IRT 166

gfIeR — I 93 B Y — Uh AP geleAr ¥ Al 7 9w D YOI
B BT TR AfSH0T BT B9 | A T 2,50,000 / — Ufadx & w©u ¥ arfxfooffa
fa ST =fag |
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Radheshyam and another v. Rajendra and ors.

Judgment dated 17.02.2020 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Appeal No. 1199 of 2019,
reported in 2021 ACJ 808

Relevant extracts from the judgment:

Having heard the learned counsel for the parties and on perusal of the record
it is noticed that the finding of the tribunal that in the accident 7 month’s old child in
the womb of appellant no.2 had died, is not in dispute. The only dispute is in respect
of amount of compensation which is to be awarded in such a case.

Supreme court in the matter of National Insurance co. Ltd. v. Kusuma and
anr., 2011 ACJ 2432 in a case of death of unborn child when the woman was
30 weeks pregnant, had awarded the compensation of ¥ 1,80,000/-. This court
also in the matter of Shraddha v. Badresh and ors., 2006 ACJ 2067 in the case of
death of 7 month’s old child in the womb, has awarded the compensation of
¥ 2,50,000/-. Delhi High court in the matter of Prakash and others v. Arun Kumar
Saini and ors. 2010 ACJ 2184 in a case where the unborn child aged 5 months,
has awarded compensation of ¥ 2,50,000/-

Having regard to the aforesaid judgments and also considering the fact
that the case of present appellants stands on the same footing as that of judgment
of this Court in the case of Shraddha (supra) and judgment of Delhi High court in
the case of Prakash (supra), | am of the opinion that the compensation which
has been awarded by the tribunal for the death of 7 months’ unborn child is on
the lower side and the same deserves to be enhanced.

[ J
148. MOTOR VEHICLES ACT, 1988 — Section 166

Notional income — Determination — In a case of labourer’s death,

daily wages shown in circular/notification issued by the Labour

Officer of the concerned district for the relevant period i.e. the

date of accident should be taken note by the tribunal for

assessment of notional income.

Arexa= IfSrf=r, 1988 — ©IRT 166

PHTAMS AT — JATURT — S B I & 90l § Hredf-1d AT B
frreizor 2q aiftrexer &1 acama sixia gee fRaie a1 et fad @ s
IfrerY g1 9 aRu= / sfergaem o qerfd M e daa &) R §
ferar s =rfav |

Sapna and ors. v. Mangilal and anr.

Judgment dated 24.02.2020 passed by the High Court of Madhya

Pradesh (Indore Bench) in Miscellaneous Appeal No. 5274 of 2019,
reported in 2021 ACJ 957
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Relevant extracts from the judgment:

Having heard the learned counsel for parties and on perusal of the record,
it is noticed that the appellant had deposed before the tribunal that the deceased
was earning Rs.8,000/- per month, but no document in support of which was
produced. The tribunal had noted that the deceased was about 20 years of age
and was a labourer, therefore, considering the minimum wages and dearness
allowance for the relevant period, the tribunal has assessed the income of the
deceased as ¥ 6000/-. No notification/circular of the concerned Labour Officer
was taken note of by the tribunal while mentioning the daily wages of ¥ 6000/-
The circular dated 7/4/2018 issued by the Labour Officer, Barwani applicable to
the period from 01/4/2018 to 30/9/2018 produced by the appellants reveals
that the monthly wages on the basis of daily wages along with dearness allowance
fixed by the concerned Labour Officer was ¥ 7325/-. Hence, the tribunal ought
to have fixed the monthly income on the basis of the said circular.

([ ]
149. MOTOR VEHICLES ACT, 1988 — Section 168

(i) Death of housewife — Calculation of income — There cannot be
fixed approach to calculate the notional income of a housewife
— Court shall fix an approximate economic value for all work
that a housewife does — Court must keep in mind the idea of
awarding just compensation.

(ii) Death claim — Future prospects in case of notional income -
No rational distinction can be drawn with respect to the
granting of future prospects merely on the basis that their
income was not proved, particularly when the Court has
determined their notional income.

Arexa= Iferf=r, 1988 — ©IRT 168

(i) el & g7 — 3 B worEn — YR B Breufd I B TET DI
313 18 ugfa 7 8 aadl — =rarera &1 el grr fe 1y et
BT HAI—HN9 Afe [eu Fraa a1 afey — <rTes & <[=ETa
gfaex aftrfoffa s ) e & wRkass § v@=r afay |

(i) Y AT — BTAFS AT & AT A AT B FATIT — TFT AT
AT FEY Bl @ 987 39 AR R AfAS B GHIGAT BT artd Y=
W B gfeawTa A 9 fFar o wear 2, fafafdsa: o=t
AT BTedfId I faar & Aar 2|

Kirti and anr. etc. v. Oriental Insurance Company Ltd.

Judgment dated 05.01.2020 passed by the Supreme Court

in Civil Appeal No.19 of 2021, reported in AIR 2021 SC 353
(Three Judge Bench)
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Relevant extracts from the judgment:

Certain general observations can be made regarding the issue of calculation

of notional income for homemakers and the grant of future prospects with respect
to them, for the purposes of grant of compensation which can be summarized
as follows:

150.

a. Grant of compensation, on a pecuniary basis, with respect to a
homemaker, is a settled proposition of law.

b. Taking into account the gendered nature of housework, with an
overwhelming percentage of women being engaged in the same as
compared to men, the fixing of notional income of a homemaker attains
special significance. It becomes are cognition of the work, labour and
sacrifices of homemakers and a reflection of changing attitudes. It is
also in furtherance of our nation’s international law obligations and
our constitutional vision of social equality and ensuring dignity to all.

c. Various methods can be employed by the Court to fix the notional
income of a homemaker, depending on the facts and circumstances
of the case.

d. The Court should ensure while choosing the method, and fixing the
notional income, that the same is just in the facts and circumstances
of the particular case, neither assessing the compensation too
conservatively, nor too liberally.

e. The granting of future prospects, on the notional income calculated
in such cases, is a component of just compensation. (pg no.365 para
42)
o

N.D.P.S. ACT, 1985 — Sections 8, 18 and 29

EVIDENCE ACT, 1872 — Section 27

NDPS Act — Framing of charge — Relevant materials — No seizure or
recovery has been made in pursuance to the memorandum
recorded u/s 27 of the Evidence Act from the present petitioner —
Apart from the memorandum of co-accused recorded u/s 27 of the
Evidence Act, there is no other material to implicate the petitioner
in the alleged offence — Held, order passed by the trial Court
regarding framing of charge against the present petitioner of
offence u/s 8, 18 and 29 of NDPS Act cannot be sustained and is
hereby set aside.

e IR vd g9:99rd) ueref srferfra, 1985 — eTRI¢ 8, 18

Tq 29
reg AfSf=rHa, 1872 — 9RT 27
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AT AfIFRAT — AR favaar — gaa fawgag — adae aifaeaat
| |ied AR 3 gRT 27 S dga JMfARIT HUF B JTEIVT A DI TN
Jrqar SRETE FE BY TE, GE—IAYFd & arT 27 e A @ aga
aiffafeaa fey Ty AaRven vo= & AfaRaa W I fawgawg 78 @ W
FifadTadl &1 9T vy # anfer &l 8 — ffeiRa, faawer
ATAI §RT qda Aifasraal & fawg aRT 8, 18 Ud 29 y=sIfigH
Ififr vae @ aga fasfm ansial & far 90 @ s 9ear vag gRT
T T rar 2 |

Pradeep Sharma v. State of M.P.

Order dated 14.08.2020 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Revision No. 1789 of 2020,
reported in 2021 CriLJ 560

Relevant extracts from the order:

Having heard the learned counsel for the parties and on perusal of the
record, it is noticed that on 22.8.2019 police had intercepted the co-accused
Manish who was going in Motorcycle No. MP14MW 8896 and from him the police
had seized the contraband item i.e. 3 k.g. of opium. The memorandum of co-
accused under Section 27 of the Evidence Act has been recorded on 25.8.2019,
wherein he had stated that the contraband item was supplied to him by the
present petitioner. On the basis of this statement, the petitioner was arrested
and he was granted bail by this Court by order dated 10.12.2019 passed in
MCRC No0.48655/2019. Thereafter the trial Court by order dated 7.3.2020 had
framed charge against the petitioner for offence under Section 8/18, 29 of the
NDPS Act. Counsel for the State has not disputed that apart from the memorandum
of co-accused Manish recorded under Section 27 of the Evidence Act, there is
no other material to implicate the petitioner in the alleged offence. No seizure or
recovery has been made in pursuance to the memorandum recorded under
Section 27 of the Evidence Act from the present petitioner.

Order dated 7.3.2020 passed by the trial Court framing the charge against
the present petitioner of offence under Section 8/18, 29 NDPS Act cannot be
sustained and is hereby set aside.

151. N.D.P.S. ACT, 1985 - Sections 8, 21 (b) and 50
EVIDENCE ACT, 1872 — Sections 3 and 137
(i) Testimony of police witness — It cannot be said as a rule of
thumb that the statement of police officer is to be discarded in
all circumstances or such statement can be relied upon only
when it is corroborated by statement of independent witness
— If the statement of police officer is worthy of credence, the
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conviction can be recorded on the basis of statement of police
officer even if such statement is not supported by independent
witness.

(ii) Personal Search — Right of accused — As per Section 50 of NDPS
Act, the accused must be apprised by the person concerned
regarding his right to get searched before Gazetted Officer or
Magistrate — Despite apprising him about this said right, if the
accused person has chosen to be searched by the police
officer, no fault can be found in the search.

w@asd AN R we-gwrd) garef srfrfrm, 1985 — aRIG 8,

21 (&) w49 50

ey Jferfaw, 1872 — RIY 3 U9 137

(i) gfera weh 31 Aed — guafig a9 & wU § g8 T80 BT 1 gHdr
& gfera aftrer &1 Fom wft aRRefaat § srdfierd g ar Sar
F Bad aHl WeR fear o gear @ wefe 39 wWaa afal &
FU | gl uta 8 — Ife gfers iftrer) &1 s e & a3
gl al yferd el @ o & AER R AvRifyg 3 o gadl & wa
B AT B Wad et grr ufdfa = +f @)

(i) =af¥ama aarf — aFPgFa &1 AeER — A A= )
&RT 50 3 IR AP aa &1 A&fra aafea grr FiR=a wu 4 saa
BT SR b S Iroruf3a AfSrar) sremar s e & aqey aarzi
BT APR & — IFD JRBRI A AT B > 91 I Afgaa aafda
afe a7 g=ma svar @ & gfery e grr € aareft off wma, a9 e
aarefl ¥ $ig Ffe T A o wHdT |

Raju alias Surendar Nath Sonkar v. State of Madhya Pradesh

Judgment dated 08.12.2020 passed by the High Court of

Madhya Pradesh in Criminal Appeal No. 5610 of 2019, reported in
2021 CriLJ 688

Relevant extracts from the judgment:

In view of principles laid down in the aforesaid judgments, it cannot be said
as a rule of thumb that the statement of police officer to be discarded in all
circumstances or such statement can be relied upon only when it is corroborated
by statement of independent witness. If the statement of police officer is worthy
of credence, the conviction can be recorded on the basis of statement of police
officer even if such statement is not supported by independent witness. Thus,
first submission of appellant deserves rejection.
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In view of foregoing analysis, this Court is of the opinion that as per Section
50 of NDPS Act, the accused must be apprised by the person concerned
regarding his right to get searched before Gazetted Officer or Magistrate. Despite
apprising him about this said right, if the accused person has chosen to be
searched by the police officer, no fault can be found in the search.Pertinently, a
Constitution Bench of Supreme Court in Vijaysinh Chandubha Jadeja v. State of
Gujarat (2011) 1 SCC 609 observed that “thereafter the suspect may or may not
choose to exercise the right provided to him under the said proviso.” Similarly,
another Constitution Bench in State of Punjab v. Baldev Singh (1999) 6 SCC 172
held that a search made by an empowered officer, on prior information, without
informing the person of his right that if he so requires, he shall be taken before
a Gazetted Officer or a Magistrate for search and in case he so opts, failure to
conduct his search before a Gazetted Officer or a Magistrate, may not vitiate
the trial, but would render the recovery of the illicit article suspect and vitiate
the conviction and sentence of an accused, where the conviction has been
recorded only on the basis of the possession of illicit article, the recovery from
his person, during a search conducted in violation of provisions of Section 50 of
the NDPS Act.
[ J
152. N.D.P.S. ACT, 1985 — Sections 21 and 32-B
Quantum of sentence — Offence relating to commercial quantity
under NDPS Act — 1000 grams of Heroin seized while minimum
commercial quantity is 250 grams — Accused sought leniency on the
ground of poverty, being carrier only and being sole bread earner
of family — Held, in a murder case accused commits murder of one
or two; while a person dealing in narcotic drugs cause death of
number of young victims — It causes deadly impact on society as a
whole — Therefore, in NDPS Act cases public interest and impact on
society always tilt in favour of suitable higher punishment -
Rigorous imprisonment of 15 years upheld.

AG® &d Ud A:9Adl ugref Jferfer, 1985 — gRI¢ 21 ©4@
32—y

s B 7T — gESdivy AfSf e & aefia amawfie wman &1 e —
1000 UTH BRNST O, Wdfh IH! YAdH ATTHIAS ATAT 250 I 2 —
AP A Frefaan, daa aes 84 AR IRIR BT HAE FA e 84 >
TR W T4 TG &I 18T B — ARG, 1 saTHis d JARYH H—al
3 FTATY HRAT & wdfd T2 STl BT FRITR S 91T AP B3 Jar
ISl &) & ST SR IdT @ — Ig GHT ®U 4 A6 W) "D A1
STerar @ — guferg, ey aftifrm & wmrat § ardwfe fRa ok ars
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Gurdev Singh v. State of Punjab
Judgment dated 06.04.2021 passed by the Supreme Court in Criminal
Appeal No. 375 of 2021, reported in 2021 (1) ANJ (SC) 325

Relevant extracts from the judgment:

In the present case the appellant-accused was found to be in possession
of 1 kg heroin and he sold it to the informant. Therefore, he cannot be said to
be a mere carrier. In given case, even a carrier who is having the knowledge
that he is carrying with him narcotic substance/drugs and is found to be with
huge commercial quantity of narcotic substance/drugs can be awarded the
sentence higher than the minimum sentence provided under the Act.

In the present case, as observed hereinabove, the accused was found to
be in possession of 1 kg heroin and the minimum commercial quantity is 250
gm. Therefore, the accused was found to be in possession of 4 times higher
than the minimum commercial quantity and therefore, the sentence imposed by
the Learned Special Court imposing the sentence of 15 years R.l. with fine of
Rs.2 lakhs, confirmed by the High Court is not required to be interfered with by
this Court. It cannot be said that while imposing such punishment the Court has
taken into consideration any irrelevant factors.

While considering the submission on behalf of the accused on mitigating
and aggravating circumstances and the request to take lenient view and not to
impose the punishment higher than the minimum sentence provided under the
Act it should be borne in mind that in a murder case, the accused commits
murder of one or two persons, while those persons who are dealing in narcotic
drugs are instruments in causing death or in inflicting death blow to number of
innocent young 16 victims who are vulnerable; it cause deleterious effects and
deadly impact on the society; they are hazard to the society. Organized activities
of the underworld and the clandestine smuggling of narcotic drugs and
psychotropic substances into this country and illegal trafficking in such drugs
and substances shall lay to drug addiction among a sizeable section of the
public, particularly the adolescents and students of both sexes and the menace
has assumed serious and alarming proportions in the recent years. Therefore,
it has a deadly impact on the society as a whole. Therefore, while awarding the
sentence/punishment in case of NDPS Act, the interest of the society as a whole
is also required to be taken in consideration. Therefore, while striking balance
between the mitigating and aggravating circumstances, public interest, impact
on the society as a whole will always be tilt in favour of the suitable higher
punishment. Therefore, merely because the accused is a poor man and/or a
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carrier and/or is a sole bread earner cannot be such mitigating circumstances
in favour of the accused while awarding the sentence/punishment in the case of
NDPS Act. Even otherwise, in the present case, the Special Court, as observed
hereinabove has taken into consideration the submission on behalf of the
accused that he is a poor person; that he is sole bread earner, that it 17 is his
first offence, while not imposing the maximum punishment of 20 years R.I and
imposing the punishment of 15 years R.I. only.

153. PREVENTION OF CORRUPTION ACT, 1988 — Sections 7, 13 (1) (d) and
13 (2)

(i)

(i)

lllegal gratification — Trap case — Procedure to be adopted - It
is clear from the deposition that hands of the accused did not
test immediately after the payment and statement of the
appellant was not recorded as required under Rule 47 Clause
1 of the Vigilance Manual — Held, is not reliable.

Benefit of doubt — Circumstances under which money and
article are recovered, is not sufficient to convict the accused
when the substantive evidence in the case is not reliable — In
view of the material contradictions in the deposition of key
witnesses, benefit of doubt has to go to the accused.

e[ fFraror aferfrad, 1988 — R1Y 7, 13 (1) (&) 9 13 (2)

@

(ii)

ardeg qiaisor — 29 yHRer — Iravas 9ihar — giew 4§ wee € &
IR 7 D qRA 918 AP T D g1 BT werer T fear A R
AIFRFd & U, S f& gasar A93ra & FrET 47 @vs 1 ¥ smawas
®, & Jata afdfaRea 7d e v — aiffeiRa, fvaaa T8
g &1 o — gRRefAT Rms siavfa af¥r va awgd aifvadia fayg
Ty AFgFT &1 qIuRiE Py o 39 waiw ) @ Safd yHRor A
arfeas wied fggag 98 81 — weayel aildrl @) wiew 4
arfeas faRtamaral &1 gficTra T@d gy 9as &1 a9 AfRgad &1 <=
BT |

N. Vijayakumar v. State of Tamil Nadu

Judgment dated 03.02.2021 passed by the the Supreme Court
in Criminal Appeal No. 100 of 2021, reported in 2021 CriLJ 1353
(Three Judge Bench)

Relevant extracts from the judgment:

It is clear from the deposition of all the witnesses, i.e., PW-2, 3, 5 and 11
that trap was at about 05:45 p.m. and the hands of the Appellant were tested
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only at 07:00 p.m. Further in the cross-examination, PW-11 has clearly stated

that when they were monitoring the place of occurrence for about one hour and

during that period many persons came in and out of the office of the Appellant.

Added to the same, admittedly, after completion of the phenolphthalein test,

statement of the Appellant was not recorded as required under Rule 47

Clause 1 of the Vigilance Manual. Further PW-11 also clearly deposed in the

cross-examination that he did not test the hands of the appellant-accused

immediately after payment and handing over of the money and cell phone.

Further PW-4 and PW-11 both have stated in their evidence that, only when

TLO has asked the bribe amount and cell phone, the accused produced the

same by taking out from the left side drawer of his table. It is fairly well settled

that mere recovery of tainted money, divorced from the circumstances under
which such money and article is found is not sufficient to convict the accused
when the substantive evidence in the case is not reliable. In view of the material
contradictions as noticed above in the deposition of key witnesses, the benefit
of doubt has to go to the accused-appellant.

[ ]

*154. PROBATION OF OFFENDERS ACT, 1958 — Sections 3, 4 and 6
Benefit of probation — Provisions of the Act of 1958 — Applicability
of — When minimum mandatory sentence is provided in the statute
— Benefits of the Act of 1958 do not apply in cases where mandatory
minimum sentence is prescribed by special legislation enancted
after the Act of 1958 — However, benefit of the Act of 1958 is not
excluded by the provisions of mandatory minimum sentence
prescribed under other laws, of course, except for offences
punishable with death or imprisonment of life.

ararrefl gRdlET srferfrs, 1958 — &IRIY 3, 4 U9 6

IRAAT BT AT — 1958 B AR & graumET F) FASIAAr — w9 Gfafer
T IAfEard qUs &1 UTaETE 81 — 1958 & AR @ AT S ArTEl d
) T Bid | et et <yaw <vs 1958 & Iftifm & are aiftrafia
faeiy faftr g1 Suefa 8 — q=nfl, g ar arsiiad FREM 4@ Ivs™
IURTE B BISHR, 1958 B AfeF1a9 & o &1 3= fafert gy fAeiRa
Afrard =g7aw qve & urguEl @ e’ TE @1 AT 2 |

Lakhvir Singh and ors. v. State of Punjab and anr.

Judgment dated 19.01.2021 passed by the Supreme Court in Criminal
Appeal No. 47 of 2021, reported in (2021) 2 SCC 763
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155. PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 —

Sections 19 and 36

MAINTENANCE AND WELFARE OF PARENTS AND SENIOR CITIZENS ACT,

2007 — Sections 3, 4 and 23

(i) Right of a woman to secure a residence order in respect of a
shared household cannot be defeated by simple expedient of
securing an order of eviction by adopting summary procedure
under Senior Citizens Act, 2007.

(ii) Allowing Senior Citizens Act, 2007 to have an overriding force
and effect in all situations, irrespective of competing
entitlements of a woman to a right in a shared household within
the meaning of Domestic Violence Act, 2005, would defeat the
object and purpose which Parliament sought to achieve in
enacting latter legislation.

(iii) In the event of a conflict between special Acts, dominant
purpose of both statutes would have to be analyzed to ascertain
which one should prevail over the other.

e, fEar 9 Afzemsi &1 |@3&vr A, 2005 — aRIC 19

Ud 36

Arar-far AR aRkss arR& &1 ARUT—9IooT qem GREvT

Jrferf, 2007 — RIY 3, 4 U4 23

(i) @ EeRl @ gHy ¥ e Afgdar o e e & YR a1 @
AR & aks arRe aftrfm, 2007 @ sEf9 wfdra ufssar
YATHY FISHTIT BT ML YT B B ATERYT SUTT gIRT G E)
fopar <im wdar 2 |

(i) e uRRefaaT § e fEar aiftifram, 2005 @ savta wrsm aeefl
H Afear &1 AR g1d gy aRks RS aifSrfa4, 2007 $i AfeRIE
Tl 3R yHTT AT 9T S SEITT TUT YATSH Bl URTET BRIT Wb
U gRT ygaraad! fQema & 9= | derem 1™ 2 |

(iii) a9ty fSformY @ #=g wa fr=rar @1 Reafa ¥ a19 o w AR
YA QT I8 gaT 1 @ ferg <=1 st & gwrdt yars= &1
fagatyor fopar s afRy |

Smt. S. Vanitha v. The Deputy Commissioner, Bengaluru Urban
District and ors.

Judgment dated 15.12.2020 passed by the Supreme Court in
Civil Appeal No. 3822 of 2020, reported in 2021 (1) Crimes 53 (SC)
(Three Judge Bench)
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Relevant extracts from the judgment:

Section 36 of the PWDV Act 2005 stipulates that the provisions of the Act
shall be in addition to, and not in derogation of, the provisions of any other law
for the time being in force. This is intended to ensure that the remedies provided
under the enactment are in addition to other remedies and do not displace
them. The Maintenance and Welfare of Parents and Senior Citizens Act, 2007 is
undoubtedly a later Act and as we have noticed earlier, Section 3 stipulates that
its provisions will have effect, notwithstanding anything inconsistent contained
in any other enactment. However, the provisions of Section 3 of the Senior
Citizens Act, 2007 giving it overriding force and effect, would not by themselves
be conclusive of an intent to deprive a woman who claims a right in a shared
household, as under the PWDV Act, 2005. Principles of statutory interpretation
dictate that in the event of two special acts containing non obstante clauses,
the later law shall typically prevail [Solidaire India Ltd. v. Fair growth Financial
Services Ltd, (2001) 3 SCC 71]. In the present case, as we have seen, the Senior
Citizens Act, 2007 contains a non obstante clause. However, in the event of a
conflict between special acts, the dominant purpose of both statutes would have
to be analyzed to ascertain which one should prevail over the other. The primary
effort of the interpreter must be to harmonize, not excise. A two-judge bench of
this Court, in the case of Bank of India v. Ketan Parekh, (2008) 8 SCC 148, in
examining a similar factual scenario, observed that:

“28. In the present case, both the two Acts i.e. the Act of
1992 and the Act of 1993 start with the non obstante clause.
Section 34 of the Act of 1993 starts with non obstante
clause, likewise Section 9-A (sic 13) of the Act of 1992. But
incidentally, in this case Section 9-A came subsequently
i.e. it came on 25-1-1994. Therefore, it is a subsequent
legislation which will have the overriding effect over the Act
of 1993. But cases might arise where both the enactments
have the non obstante clause then in that case, the proper
perspective would be that one has to see the subject and
the dominant purpose for which the special enactment was
made and in case the dominant purpose is covered by that
contingencies, then notwithstanding that the Act might have
come at a later point of time still the intention can be
ascertained by looking to the objects and reasons. However,
so far as the present case is concerned, it is more than
clear that Section 9-A of the Act of 1992 was amended on
25-1-1994 whereas the Act of 1993 came in 1993.
Therefore, the Act of 1992 as amended to include Section
9-A in 1994 being subsequent legislation will prevail and
not the provisions of the Act of 1993.”
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This principle of statutory interpretation was also affirmed by a three-judge
bench of this Court in Pioneer Urban Land and Infrastructure Ltd. v. Union of
India, (2019) 8 SCC 416. In the present case, Section 36 of the PWDV Act 2005,
albeit not in the nature of a non-obstante clause, has to be construed
harmoniously with the non obstante clause in Section 3 of the Senior Citizens
Act 2007 that operates in a separate field.

In this case, both pieces of legislation are intended to deal with salutary
aspects of public welfare and interest. The PWDV Act, 2005 was intended to
deal with the problems of domestic violence which, as the Statements of Objects
and Reasons sets out, “is widely prevalent but has remained largely invisible in
the public domain”. The Statements of Objects and Reasons indicates that while
Section 498A of the Indian Penal Code created a penal offence out of a woman’s
subjection to cruelty by her husband or relative, the civil law did not address its
phenomenon in its entirety. Hence, consistent with the provisions of Articles 14,
15 and 21 of the Constitution, Parliament enacted a legislation which would
“provide for a remedy under the civil law which is intended to protect the woman
from being victims of domestic violence and to prevent the occurrence of domestic
violence in the society”. The ambit of the Bill has been explained thus:

“4. The Bill, inter alia, seeks to provide for the following:-

(i) It covers those women who are or have been in a
relationship with the abuser where both parties have lived
together in a shared household and are related by
consanguinity, marriage or through a relationship in the
nature of marriage or adoption. In addition, relationships
with family members living together as a joint family are
also included. Even those women who are sisters, widows,
mothers, single women, or living with the abuser are entitled
to legal protection under the proposed legislation. However,
whereas the Bill enables the wife or the female living in a
relationship in the nature of marriage to file a complaint
under the proposed enactment against any relative of the
husband or the male partner, it does not enable any female
relative of the husband or the male partner to file a complaint
against the wife or the female partner.

(ii) It defines the expression “domestic violence” to include
actual abuse or threat or abuse that is physical, sexual,
verbal, emotional or economic. Harassment by way of
unlawful dowry demands to the woman or her relatives would
also be covered under this definition.

(iii) It provides for the rights of women to secure housing. It
also provides for the right of a woman to reside in her
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matrimonial home or shared household, whether or not she
has any title or rights in such home or household. This right
is secured by a residence order, which is passed by the
Magistrate.

(iv) It empowers the Magistrate to pass protection orders in
favour of the aggrieved person to prevent the respondent
from aiding or committing an act of domestic violence or
any other specified act, entering a workplace or any other
place frequented by the aggrieved person, attempting to
communicate with her, isolating any assets used by both
the parties and causing violence to the aggrieved person,
her relatives or others who provide her assistance from the
domestic violence.

(v) It provides for appointment of Protection Officers and
registration of non-governmental organisations as service
providers for providing assistance to the aggrieved person
with respect to her medical examination, obtaining legal aid,
safe shelter, etc.”

The above extract indicates that a significant object of the legislation is to
provide for and recognize the rights of women to secure housing and to recognize
the right of a woman to reside in a matrimonial home or a shared household,
whether or not she has any title or right in the shared household. Allowing the
Senior Citizens Act, 2007 to have an overriding force and effect in all situations,
irrespective of competing entitlements of a woman to a right in a shared household
within the meaning of the PWDV Act, 2005, would defeat the object and purpose
which the Parliament sought to achieve in enacting the latter legislation. The law
protecting the interest of senior citizens is intended to ensure that they are not left
destitute, or at the mercy of their children or relatives. Equally, the purpose of the
PWDV Act, 2005 cannot be ignored by a slight of statutory interpretation. Both sets
of legislations have to be harmoniously construed. Hence the right of a woman to
secure a residence order in respect of a shared household cannot be defeated
by the simple expedient of securing an order of eviction by adopting the summary
procedure under the Senior Citizens Act, 2007.

This Court is cognizant that the Senior Citizens Act, 2007 was promulgated
with a view to provide a speedy and inexpensive remedy to senior citizens.
Accordingly, Tribunals were constituted under Section 7. These Tribunals have
the power to conduct summary procedures for inquiry, with all powers of the
Civil Courts, under Section 8. The jurisdiction of the Civil Courts has been
explicitly barred under Section 27 of the Senior Citizens Act, 2007. However, the
over-riding effect for remedies sought by the applicants under the Senior Citizens
Act, 2007 under Section 3, cannot be interpreted to preclude all other competing
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remedies and protections that are sought to be conferred by the PWDV Act,
2005. The PWDV Act, 2005 is also in the nature of a special legislation, that is
enacted with the purpose of correcting gender discrimination that pans out in
the form of social and economic inequities in a largely patriarchal society. In
deference to the dominant purpose of both the legislations, it would be
appropriate for a Tribunal under the Senior Citizens Act, 2007 to grant such
remedies of maintenance, as envisaged under S.2(b) of the Senior Citizens Act,
2007 that do not result in obviating competing remedies under other special
statutes, such as the PWDV Act 2005. Section of the PWDV Act empowers certain
reliefs, including relief for a residence order, to be obtained from any civil court
in any legal proceedings. Therefore, in the event that a composite dispute is
alleged, such as in the present case where the suit premises are a site of
contestation between two groups protected by the law, it would be appropriate
for the Tribunal constituted under the Senior Citizens Act 2007 to appropriately
mould reliefs, after noticing the competing claims of the parties claiming under
the PWDV Act, 2005 and Senior Citizens Act, 2007. Section 3 of the Senior
Citizens Act, 2007 cannot be deployed to over-ride and nullify other protections
in law, particularly that of a woman’s right to a ‘shared household’ under Section
17 of the PWDV Act, 2005. In the event that the “aggrieved woman” obtains a
relief from a Tribunal constituted under the Senior Citizens Act, 2007, she shall
duty-bound to inform the Magistrate under the PWDV Act, 2005, as per
Sub-section (3) of Section 26 of the PWDV Act, 2005. This course of action would
ensure that the common intent of the Senior Citizens Act, 2007 and the PWDV Act,
2005 of ensuring speedy relief to its protected groups who are both vulnerable
members of the society, is effectively realized. Rights in law can translate to rights
in life, only if there is an equitable ease in obtaining their realization.

Adverting to the factual situation at hand, on construing the provisions of
sub-Section (2) of section 23 of the Senior Citizen Act, 2007, it is evident that it
applies to a situation where a senior citizen has a right to receive maintenance
out of an estate and such estate or part thereof is transferred. On the other
hand, the appellant’s simple plea is that the suit premises constitute her ‘shared
household’ within the meaning of Section 2(s) of the PWDV Act, 2005. We have
also seen the series of transactions which took place in respect of the property:
the spouse of the appellant purchased it in his own name a few months before
the marriage but subsequently sold it, after a few years, under a registered sale
deed at the same price to his father (the father-in-law of the appellant),who in
turn gifted it to his spouse i.e. the mother-in-law of the appellant after divorce
proceedings were instituted by the Fourth respondent. Parallel to this, the
appellant had instituted proceedings of dowry harassment against her mother-
in-law and her estranged spouse; and her spouse had instituted divorce
proceedings. The appellant had also filed proceedings for maintenance against
the Fourth respondent and the divorce proceedings are pending. It is subsequent
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to these events, that the Second and Third respondents instituted an application
under the Senior Citizens Act, 2007. The fact that specific proceedings under
the PWDV Act, 2005 had not been instituted when the application under the
Senior Citizens Act, 2007 was filed, should not lead to a situation where the
enforcement of an order of eviction deprives her from pursuing her claim of
entitlement under the law. The inability of a woman to access judicial remedies
may, as this case exemplifies, be a consequence of destitution, ignorance or
lack of resources. Even otherwise, we are clearly of the view that recourse to
the summary procedure contemplated by the Senior Citizen Act 2007 was not
available for the purpose of facilitating strategies that are designed to defeat
the claim of the appellant in respect of a shared household. A shared household
would have to be interpreted to include the residence where the appellant had
been jointly residing with her husband. Merely because the ownership of the
property has been subsequently transferred to her in-laws (Second and Third
Respondents) or that her estranged spouse(Fourth respondent) is now residing
separately, is no ground to deprive the appellant of the protection that was
envisaged under the PWDV Act, 2005.

156. REGISTRATION ACT, 1908 — Sections 17 and 49
STAMP ACT, 1899 — Section 35
Unregistered sale agreement — Admissibility in evidence — Suit is filed
for recovery of money and not for specific performance of the contract
— Agreement could be considered in evidence for collateral purpose.

g SrferfraE, 1908 — IRIY 17 Ta 49

e IS+, 1899 — ©IRT 35

AUSfiIgd fawa e — A1ed o YIRIAT — 9IS &4 DY Il 2q Igd foar
=1 o1 A1 &6 wfaer & fafafde gram 3g — ey wwuif¥as yaies & fog
ey ¥ faar A foram < gaar 2

Fide Ali v. Zaffar Hussain

Order dated 05.06.2020 passed by the High Court of Madhya
Pradesh (Bench Indore) in M.P. No. 4607 of 2019, reported in AIR
2021 MP 8

Relevant extract from the order:

In the present case, the respondent/plaintiff has filed a suit for recovery of
Rs.31,10,000/-, although the suit is not for specific performance of contract or
declaration of title, therefore, the same agreement could be seen/considered in
the evidence for collateral purpose. In Bondar Singh and ors. v. Nihal Singh and
ors., (2003) 4 SCC 161, it has been held that the un-stamped and un-registered
sale-deed can at least be looked into for the collateral purpose. In the present
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case also in the said agreement no title is conferred as it was for recovery of
money and therefore, although it is un-stamped and un-registered agreement,
but it can be looked into for collateral purpose. (para 7 page 9)

*157. REGISTRATION ACT, 1908 — Sections 17 (1) and 17 (2) (vi)

158.

Consent/compromise decree — Consent decree related to the
subject-matter of the suit is not required to be registered u/s
17 (2)(vi) and is covered by exclusionary clause.

Iforedievor arferf=ras, 1908 — eI 17 (1) ©d 17 (2) (vi)
weafa / awgitar snefita — are @) favgayg ¥ &t awsitar smsfia &
YOI ORT 17 (2) (vi) & 3raifa ATaedsd 81 2 AR AT -IITd @ve gRT
JmesTfRd 2 |

Khusi Ram and ors. v. Nawal Singh and ors.
Judgment dated 22.02.2021 passed by the Supreme Court in Civil
Appeal No. 5167 of 2010, reported in AIR 2021 SC 1117

SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF

ATROCITIES) ACT, 1989 — Section 3 (1) (r)

(i) Offence of intentional insult or intimidation with intent to
humiliate a member of SC/ST in any place within public view —
Ingredients of — Explained.

(ii) “Any place within public view” — Meaning of — Explained - Held,
a private building or lawn where public is present or have
access may also be a place within public view — Offence alleged
to occur inside the house — No evidence of presence of public
inside house — Offence not made out.

Iyfaa sifa va sggfaa saarfa @rarEr Faron) sfefam,

1989 — T 3 (1) (])

(i) wrdete geEar & fEd H e wR sggfaa aifa/ sgyfaa st
P USRI Bl AT IJYATHIT a1 ARFR HA BT AT — JALTD
gcd — |HIY Y |

(ii) ardwItTE gYEar &1 i3 I — e gHsmAn ™ — AR, e
froft wa= a1 @i S8t @ SuRkerd &1 Jiar S9a1 ugd &1, |rddiae
TIIAT $T AT &l GHdl & — AR HIUd wY 4 =R & HaR gam —
R A AT B IR &1 HIF 9197 91 — 3ru=Ter TSN Ia7 |
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Hitesh Verma v. State of Uttarakhand and anr.

Judgment dated 05.11.2020 passed by the Supreme Court in
Criminal Appeal No. 707 of 2020, reported in (2020) 10 SCC 710
(Three Judge Bench)

Relevant extracts from the judgment:

The offence under Section 3(1)(r) of the Act would indicate the ingredient
of intentional insult and intimidation with an intent to humiliate a member of a
Scheduled Caste or a Scheduled Tribe. All insults or intimidations to a person
will not be an offence under the Act unless such insult or intimidation is on
account of victim belonging to Scheduled Caste or Scheduled Tribe. The object
of the Act is to improve the socio-economic conditions of the Scheduled Castes
and the Scheduled Tribes as they are denied number of civil rights. Thus, an
offence under the Act would be made out when a member of the vulnerable
section of the society is subjected to indignities, humiliations and harassment.
The assertion of title over the land by either of the parties is not due to either
the indignities, humiliations or harassment. Every citizen has a right to avail
their remedies in accordance with law. Therefore, if the appellant or his family
members have invoked jurisdiction of the civil court, or that Respondent 2 has
invoked the jurisdiction of the civil court, then the parties are availing their
remedies in accordance with the procedure established by law. Such action is
not for the reason that Respondent 2 is a member of Scheduled Caste. Another
key ingredient of the provision is insult or intimidation in “any place within public
view”. What is to be regarded as “place in public view” had come up for
consideration before this Court in the judgment reported as Swaran Singh v.
State, (2008) 8 SCC 435. The Court had drawn distinction between the expression
“public place” and “in any place within public view”. As per the FIR, the allegations
of abusing the informant were within the four walls of her building. It is not the
case of the informant that there was any member of the public (not merely
relatives or friends) at the time of the incident in the house. Therefore, the
basic ingredient that the words were uttered “in any place within public view” is
not made out. In the list of witnesses appended to the charge-sheet, certain
witnesses are named but it could not be said that those were the persons present
within the four walls of the building. The offence is alleged to have taken place
within the four walls of the building. Therefore, in view of the judgment of this
Court in Swaran Singh (supra), it cannot be said to be a place within public view
as none was said to be present within the four walls of the building as per the
FIR and/or charge-sheet.
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159. SECURITISATION AND RECONSTRUCTION OF FINANCIAL ASSETS AND
ENFORCEMENT OF SECURITY INTEREST ACT, 2002 - Sections 14
and 31
Agricultural land — Applicability of the Act — Provisions of Act of 2002
are not applicable on agricultural land — District Magistrate cannot
initiate proceeding for taking possession and forwarding such
assets to the creditor u/s 14 of the Act.

facha smRaal &1 uftnfaa<or va geiea @il ufavfa fra @1
gad+ fSrfraH, 2002 — ©RTY 14 U9 31

S A — AR F1 AR B191 — AR, 2002 & yTEET SR A )
guTazfier =g & — Rrem afvrg e aftifray &) arT 14 @ siasta e snRaar
(@Y +fA) &1 anforucy @7 3R ST FOT AT Bl 31 B FRIAE A G
IR N & Bl |

Narendra v. State of M.P. and another

Judgment dated 29.05.2020 passed by the High Court of Madhya

Pradesh (Indore Bench) in Writ Petition No. 19665 of 2019, reported
in 2021 (1) MPLJ 563

Relevant extracts from the judgment:

Section 31: Provisions of this Act not to apply in certain cases-The provision
of this Act shall not apply to-

(a) ....
b) ...
C) ....
e) ...
f) ...

g) ...
h) ...

i) any security interest created in agricultural land;

...

The purpose of enacting Section 31(i) and the meaning of the term
“agricultural land” assume significance. This provision, like many others is
intended to protect agricultural land held for agricultural purposes by
agriculturists from the extraordinary provisions of this Act, which provides for
enforcement of security interest without intervention of the Court. The plain
intention of the provision is to exempt agricultural land from the provisions of
the Act. In other words, the creditor cannot enforce any security interest created
in his favour without intervention of the Court or Tribunal, if such security interest

~

(
(
(
(
(
(
(
(
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is in respect of agricultural land. The exemption thus protects agriculturists from
losing their source of livelihood and income i.e. the agricultural land, under the
drastic provision of the Act. It is also intended to deter the creation of security
interest over agricultural land as defined in Section 2 (zf) Thus, security interest
cannot be created in respect of property specified in Section 31.

It is true that there is a remedy available to the petitioners to approach the
Debt Recovery Tribunal but the order passed by the District Magistrate is void
ab initio in the light of Section 31(i) of SARFAESI Act, 2002 which categorically
provides that the provisions of Act of 2002 are not applicable in respect of any
security interest created in agricultural land and therefore, once the Act of 2002
was not applicable in respect of the agricultural land, the order passed by the
District Magistrate is a nullity and there appears to be no justification in forcing
the petitioners to file an appeal.

o
160. SPECIFIC RELIEF ACT, 1963 — Section 20
(i) Agreement to sale — As per agreement vendor need to obtain
ceiling permission from competent authority which was not
obtained - Vendee entitled to decree of specific performance.
(ii) Delay in court proceedings — Effect — Once a suit for specific
performance has been filed, any delay as a result of the Court
process cannot be put against the plaintiff as a matter of law
in decreeing specific performance.

fafafdse sgaty arfSifeer, 1963 — =T 20

() fawa @ foay Igdy — Iy @ JTUR fawar & fog mawas o f&
98 e I 9 sifraan e weeEh srgafa gt ar, St g a8
31 8 — par fAffds sgureas 31 srafita yra $3 &1 At 2 |

(i) = gyfpar ¥ g — y¥E — U IR 99 A< sques a1 ag
IR B fear w8, at e ufkar & uRvmrasy fads,
fafffc e samafauRa s A AT @ fava @ su A ardi @
faeg uxga =€l far w1 ahar|

Ferrodous Estates (Pvt.) Ltd. v. P. Gopirathnam (Dead) and ors.

Judgment dated 12.10.2020 passed by the Supreme Court in Civil
Appeal No. 13516 of 2015, reported in AIR 2020 SC 5041

Relevant extracts from the judgment:

When these portions of the Full Bench judgment Mathura Prasad Bajoo
Jaiswal v. Dossibai N. B. Jeejeebhoy, AIR 1971 SC 2355 are applied to the agreement
in question, it is clear that the agreement itself contains a specific clause, namely,
clause 4, in which it is for the vendor to obtain permission from the competent
authority under the Tamil Nadu Urban Land Ceiling Act. This agreement,
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therefore, cannot be said to be hit by the decision of the Full Bench judgment
as the Full Bench itself recognises that there may be agreements with such
clauses, in which case it is the Court’s duty to enforce such clause. That is all
that the learned Single Judge has done in the facts of this case — he has correctly
held that it was for the defendants to obtain exemption from the authorities
under the Tamil Nadu Urban Land Ceiling Act which they did not, as a result of
which they were in breach of the agreement.

The resultant position in law is that a suit for specific performance filed
within limitation cannot be dismissed on the sole ground of delay or laches.
However, an exception to this Rule is where immovable property is to be sold
within a certain period, time being of the essence, and it is found that owing to
some default on the part of the Plaintiff, the sale could not take place within the
stipulated time. Once a suit for specific performance has been filed, any delay
as a result of the court process cannot be put against the Plaintiff as a matter of
law in decreeing specific performance. However, it is within the discretion of the
Court, regard being had to the facts of each case, as to whether some additional
amount ought or ought not to be paid by the plaintiff once a decree of specific
performance is passed in its favour, even at the appellate stage.

[ J
*161. WILD LIFE (PROTECTION) ACT, 1972 — Sections 9 and 51

Offence of capture or seizure of wild life — When made out? Held,

offence is made out only when it is committed in respect of wild life

specified in Schedules | to IV of the Act — Instantly, Indian Flapshell

Turtle (Lissemys punctata) was seized from the possession of accused

— Item 8, Part Il, Schedule | of the Act provides Indian Soft Shell

Turtle (Lissemys punctata punctata) — Held, turtle seized is not included

in Schedule | Part I, thus, offence not made out.

T groft (dvevn) Aferfra9, 1972 — aRIG 9 U9 51

T gTofl B UPHsA AT W B BT U — He TS sIT? TR,
gy aHt fea g w19 g ftrfre &Y s 19 1V § fAafdw g
grofl & G99 A FIRA fHA1 Far @ — s a3, ARA™ wduRid
Fgan (e daerer) &1 affgaa & st @ o« fear & —
Jferfr &Y YA 1L A1 11, 33 8 MR |ived dgan (faafia
YgeIel YdeIeT) &1 YIaH Al & — o< $83M g4l I, 9T I A
aftafera 7Y, ara:, sruvter & q=7ar 2|

Titty Alias George Kurian v. Deputy Range Forest Officer

Judgment dated 09.12.2020 passed by the Supreme Court in Review
Petition (Crl.) No. 593 of 2018 of 2018, reported in (2021) 1 SCC 812

JOTIJOURNAL - JUNE 2021 - PART Il 204



PART -I1 A

GUIDELINES TO BE FOLLOWED WHILE DEALING WITH
APPLICATION UNDER SECTION 156(3) CrPC

In Om Prakash Sharma v. State of M.P. and anv., McRC No. 44485/2020 (Bench
Gwalior) order dated 25.03.2021, High Court of Madhya Pradesh considered the
questions relating to the extent and nature of power of a Magistrate u/s 156(3)
CrPC while considering grievance either of non-registration of cognizable offence
orimproper/delayed investigation and extent of jurisdiction available to Magistrate
when an application u/s 156(3) CrPC is filed along with a complaint u/s 200
CrPC.

High Court noted that applications u/s 156(3) CrPC are kept pending for
long awaiting report of Police. There are occasions where secion 156(3)
application is filed along with complaint but due to delay in processing section
156(3) application, the complaint u/s 200 CrPC is kept pending for an
unreasonably long time.

To brook this delay, High Court lay down certain guidelines which are though
not exhaustive in character but are enough to show the right path to be treaded
by Judicial Magistrates. These guidelines are as follows :

(A) Where application u/s 156(3) CrPC only alleges non-registration of
cognizable offence

(i) The Magistrate, on receiving an application u/s 156(3) CrPC should first
ensure that the application is supported by an affidavit of the applicant
detailing about exhaustion of remedy u/s 154(1) and 154(3) CrPC [vide
Priyanka Srivastava and another v. State of Uttar Pradesh and others (2015) 6
SCC 287 (Para 31)].

(ii) If the application u/s 156(3) passes the aforesaid test laid down in Priyanka
Shrivastava (supra) then the Magistrate shall form an opinion as to whether
the information contained in section 156(3) application reveals commission
of any cognizable offence or not.

(iii) In case the Magistrate is of the opinion that application does not disclose
commission of any cognizable offence, then the same should be forthwith
dismissed by passing a short speaking order.

(iv) In case, the Magistrate finds that Section156(3) application discloses
commission of cognizable offence then direction may either be issued to
the Police to lodge FIR or the Magistrate may, in his discretion, dismiss the
application in the interest of justice for reasons to be recorded in writing.
[vide Sukhwasi v. State of U.P, 2008 Cri.L.J. 472 and Anju Chaudhary v. State
of Uttar Pradesh and anr. (2013) 6 SCC 384]
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(B) When application u/s 156(3) CrPC reveals improper/delayed

(i)

(i)

(C)

(iii)

investigation only

In case, application u/s 156(3) relates to grievance of improper or delayed
investigation after lodging of FIR, the Magistrate should direct the police
to submit report and thereafter pass appropriate remedial directions if the
report submitted by Police discloses improper or delayed investigation.
The Magistrate after passing such order can also monitor the process of
investigation to ensure that it reaches to it's logical and lawful conclusion.
However, while doing so, the Magistrate should avoid stepping into the
shoes of investigating authority. The Magistrate ought to assume only
supervisory role.

In case the report requisitioned from Police reveals that investigation is
being done with promptitude and in accordance with law, then the application
u/s 156(3) should be dismissed by passing a short speaking order.

Where application u/s 156(3) CrPC is filed along with complaint u/s
200 CrPC

The police qua section 156(3) CrPC application (alleging improper/delayed
investigation simpliciter or along with non-registration of FIR) should not
be granted more than 60/90 days or any longer period of time statutorily
prescribed.

If the Police submits the report within 60/90 days or any longer period of
time statutorily prescribed, then the Magistrate may pass appropriate
directions in accordance with law to either dismiss/dispose of section 156(3)
application with/without directions by passing a speaking order or to
supervise and monitor the investigating process if need arises.

However, in case the Police fails to submit report within 60/90 days or any
longer period of time statutorily prescribed, then the Magistrate shall
proceed with the complaint u/s 200 CrPC in accordance with Chapter XV
and XVI CrPC, notwithstanding the bar in section 210 CrPC .

While so proceeding under Chapter XV and XVI CrPC, the Magistrate shall
keep in mind that as and when police report u/s 173 CrPC is filed (even
after 60/90 days or any longer period of time statutorily prescribed) and
cognizance of offence in police report is taken, then the Magistrate shall
club the complaint case with the charge-sheet (final report) filed by police
and proceed to adjudicate both
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IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS

TRANSGENDER PERSONS (PROTECTION OF RIGHTYS)
RULES, 2020

[25" September, 2020]

Published in Gazette of India (Extraordinary) Part Il Section 3(i) dated
29.09.2020.

In exercise of the powers conferred by section 22 of the Transgender
Persons (Protection of Rights) Act, 2019 (40 of 2019), the Central Government
hereby makes the following rules namely:-

1. Short title and commencement.- (1) These rules may be called the
Transgender Persons (Protection of Rights) Rules, 2020.

(2) They shall come into force on the date of their publication in the Official
Gazette.

2. Definition.- In these rules, unless the context otherwise requires,-

(a) “Act” means the Transgender Persons (Protection of Rights) Act, 2019
(40 of 2019);

(b) “applicant” means a transgender person who submits an application
under rule 3;

(c) “application” means the application form as provided in Form — 1;

(d) “any official documents” include all documents listed in Annexure 1,
which the appropriate Government may revise, by notification in the
Official Gazette;

(e) “certificate of identity” means a certificate issued by the District
Magistrate under section 6 or section 7 of the Act as in Form — 3 or
Form — 4 respectively;

(f) “form” means a form prescribed to these rules;

(g) “identity card” means a photo identity card issued in Form — 5 to a
transgender person under section 6 or issued in Form — 6 to a
transgender person on change of gender under section 7 on the basis
of “certificate of identity” issued by the District Magistrate or an identity
card to a transgender person issued by a State authority prior to the
coming into force of these rules;

(h) “medical institution” means any medical institution whether hospital
or clinic, private or public, in rural areas or urban or overseas;
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(i) “medical intervention” includes any gender affirming medical
intervention undertaken by an individual to facilitate the transition to
their self-identified gender, including but not limited to counselling,
hormonal therapy and surgical intervention, if any.

(j) “section” means a section of the Act;

(k) all other words and expressions used herein but not defined and
defined in the Act shall have the same meaning assigned to them in
the Act.

3. Application for issue of certificate of identity under section 6 or
section 7.- (1) A transgender person desirous of obtaining a certificate of
identity shall make an application as prescribed in Form — 1.

(2) The application shall be submitted to the District Magistrate in person
or by post till online facilities are developed by the State Government
concerned and thereafter the application shall be made by online only:

Provided that the appropriate Government may undertake measures, as
it deems appropriate, to facilitate the submission of applications for
certificate of identity by transgender persons living in remote areas or
disadvantaged conditions:

Provided further that in case of a minor child, such application shall be
made by a parent or guardian of such minor child and in the case of a child
in need of care and protection, by the competent authority under the
Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of 2016).

(3) Transgender persons who have officially recorded their change in
gender, whether as male, female or transgender, prior to the coming into
force of the Act shall not be required to submit an application for certificate
of identity under these rules:

Provided that such persons shall enjoy all rights and entitlements
conferred on transgender persons under the Act.

4. Procedure for issue of certificate of identity.- (1) The District Magistrate
shall, subject to the correctness of the applicant’s particulars, get the
application processed based on the affidavit submitted declaring the gender
identity of any person in Form — 2, without any medical or physical
examination, and thereafter issue an identification number to the applicant,
which may be quoted as proof of application.

(2) For the purpose of determination of the place of residence, the applicant
shall have to reside in the area under the jurisdiction of District Magistrate
as on the date of application and an affidavit to this effect shall be submitted
in Form — 2.
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5. Issue of certificate of identity for a transgender person under
section 6.- (1) The District Magistrate shall issue to the applicant, a
certificate of identity in Form — 3 following the procedure provided in rule 4
indicating the gender of such person.

(2) The said certificate of identity shall be issued within thirty days of receipt
of duly filled in application along with the affidavit.

(3) The certificate of identity issued under sub-rule (1) shall be the basis
to change the gender as well as the name and the photograph, if so
necessitated, of the transgender person in all such official documents as
provided in Annexure — 1, in accordance with the gender specified in the
said certificate of identity.

(4) The District Magistrate shall, at the time of issuance of the certificate of
identity under sub-rule (1), issue a transgender identity card in Form — 5
to the applicant.

(5) The appropriate Governments shall maintain a register for the issuance
of certificate of identity card and the transgender identity card.

(6) The authority that issued the official document, on an application made
by an applicant under rule 3, shall change the name or gender or
photograph or any of this information of the applicant in the official
documents within fifteen days of making of such application.

(7) Any official document wherein gender, name and the photograph of
transgender are revised based on the said certificate of identity, shall bear
the same serial or reference number as in the original official document of
such transgender person who seeks change in the name or gender or
both in the official documents:

Provided that all benefits that a transgender person was entitled to based
on an identity card, if any, issued by a State authority shall continue to be
enjoyed by that transgender person based on the certificate of identity
issued under these rules.

6. Procedure for issue of a certificate of identity for change of gender.-

(1) If a transgender person undergoes medical intervention towards a
gender affirming procedure, either as a male or female, such person may
apply in the Form — 1, along with a certificate issued to that effect by the
Medical Superintendent or Chief Medical Officer of the medical institution
in which that person has undergone the said medical intervention, to the
District Magistrate for the issue of a revised certificate of identity.

(2) The District Magistrate shall, on receipt of an application referred to in
sub-rule (1) shall verify the genuineness of the said medical certificate,
which shall not include any physical examination.
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(3) The applicant shall be currently residing in the area under the jurisdiction
of the District Magistrate as on the date of application and
an affidavit to this effect shall be submitted along with the application in
Form — 1 and no additional evidence shall be called for.

7. Issue of certificate of identity under section 7.- (1) The District
Magistrate shall issue a revised certificate of identity in Form — 4 to the
applicant seeking change in gender indicating the gender of such a person
as male or female, as the case may be.

(2) The District Magistrate shall issue the revised certificate under
sub-rule (1) within fifteen days of its receipt of the application.

(3) The certificate of identity issued under sub-rule (1) shall entitle the
applicant to record or change the gender, as well as photograph and name,
if so necessitated of transgender person in all such official documents
provided in Annexure — 1, in accordance with the gender specified in the
said certificate of identity as male or female, as the case may be.

(4) The District Magistrate while issuing the certificate of identity for change
of gender shall simultaneously issue an identity card in Form — 6 to the
applicant.

(5) The authority that issued the official document, on an application made
by an applicant under sub-rule (3), shall change the name or gender or
photograph or any of this information of the applicant in the official
documents within fifteen days of making of such application.

(6) Any official document wherein gender, name or photograph of
transgender person is revised based on the said certificate of identity shall
bear the same serial or reference number as in the original official document
of such transgender person who seeks change in the name or gender or
both in the official documents.

8. Communication of rejection of application.- (1) In case of rejection of
application made under rule 3, the District Magistrate shall inform the
applicant the reason or reasons for such rejection within thirty days from
the date of receipt of such application.

(2) The District Magistrate may review the decision of rejection of the
application based on the reply submitted by the applicant regarding the
reason for rejection communicated in sub-rule (1) of rule 8 within sixty
days from the date of such rejection.

9. Right to appeal.- The applicant shall have a right to appeal, within ninety
days from the date of intimation of the rejection of the application, to the
appellate authority as designated by the appropriate Government by
notification for a final order.
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10. Welfare measures, education, social security and health of
transgender persons by appropriate Government.- (1) The
appropriate Government shall constitute a welfare board for the transgender
persons for the purpose of protecting their rights and interests of, and
facilitating access to schemes and welfare measures framed by the
Government.

(2) The appropriate Government shall review all existing educational, social
security, health schemes, welfare measures, vocational training and self-
employment schemes to include transgender persons to protect their rights
and interests and facilitate their access to such schemes and welfare
measures framed by that Government.

(3) The appropriate Government shall formulate educational, social security,
health schemes and welfare schemes and programmes as specified in
Annexure — Il in a manner to be transgender sensitive, non-stigmatising
and non-discriminatory to transgender persons.

(4) The appropriate Government shall take adequate steps to prohibit
discrimination in any Government or private organisation, or private and
public educational institution under their purview, and ensure equitable
access to social and public spaces, including burial grounds.

(5) The appropriate Government shall create institutional and infrastructure
facilities, including but not limited to, rehabilitation centre referred to in
sub-section (3) of section 12 of the Act, separate human immunodeficiency
virus sero-surveillance centres, separate wards in hospitals and washrooms
in the establishment, within two years from the date of coming into force of
these rules to protect the rights of transgender persons.

(6) The appropriate Government shall carry out an awareness campaign
to educate, communicate and train transgender persons to avail themselves
of the benefits of welfare schemes, educate and train transgender persons
on their rights; eradicate stigma and discrimination against transgender
persons and mitigate its effects.

(7) The appropriate Government shall also provide for sensitisation of
institutions and establishments under their purview, including:-

(a) sensitization of teachers and faculty in schools and colleges, changes
in the educational curriculum to foster respect for equality and gender
diversity;

(b) sensitization of healthcare professionals;
(c) sensitization programmes in workplaces;
(d) sensitization programmes for complaints officers.
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(8) All educational institutions shall have a committee which shall be
accessible for transgender persons in case of any harassment or
discrimination, with powers to ensure that transgender students do not
have to be affected by the presence of the persons bullying them, including
teachers.

(9) The appropriate Government shall create institutional and infrastructure
facilities, including but not limited to, temporary shelters, short-stay homes
and accommodation, choice of male, female or separate wards in hospitals
and washrooms in the establishment within two years from the date of coming
into force of these rules to protect the rights of transgender persons.

11. Provisions for non-discrimination.- (1) The appropriate Government
shall take adequate steps to prohibit discrimination in any Government or
private organisation or establishment including in the areas of education,
employment, healthcare, public transportation, participation in public life,
sports, leisure and recreation and opportunity to hold public or private
office.

(2) The appropriate Government shall within two years from the date of
coming into force of these rules, formulate a comprehensive policy on the
measures and procedures necessary to protect transgender persons in
accordance with the provisions of the Act.

(3) The policy formulated under sub-section (2) shall include preventative
administrative and police measures to protect vulnerable transgender
communities.

(4) The appropriate Government shall be responsible for the supervision
of timely prosecution of individuals charged under section 18 of the Act, or
under any other law for similar offences committed against the transgender
persons.

(5) Every State Government shall set up a Transgender Protection Cell
under the charge of the District Magistrate in each District and under
Director General of Police in the State to monitor cases of offences against
transgender persons and to ensure timely registration, investigation and
prosecution of such offences.

12. Equal opportunities in employment.- (1) Every establishment shall
implement all measures for providing a safe working environment and to
ensure that no transgender person is discriminated in any matter relating
to employment including, but not limited to, infrastructure adjustments,
recruitment, employment benefits, promotion and other related issues.

(2) Every establishment shall publish an equal opportunity policy for
transgender persons.
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13.

14.

(3) The establishment shall display the equal opportunity policy, including
the details of the complaints officer, preferably on their website, failing
which, at conspicuous places in their premises.

(4) The equal opportunity policy of an establishment shall, inter alias,
contain details of -

(a) infrastructural facilities (such as unisex toilets), measures put in for safety
and security (transportation and guards) and amenities (such as hygiene
products) to be provided to the transgender persons so as to enable
them to effectively discharge their duties in the establishment.

(b) applicability of all rules and regulations of the company regarding
service conditions of employees;

(c) confidentiality of the gender identity of the employees;
(d) complaint of the officers.

Grievance redressal.- The appropriate Government shall ensure that
every establishment designates a complaint officer in accordance with
section 11 within thirty days from the date of coming into force of notification
of these rules.

(2) The complaint officer shall enquire into the complaints received within
fifteen days from the date of receipt of such complaints.

(3) The head of the establishment shall take action on the enquiry report
submitted by the complaints officer within fifteen days from the date of
submission of the report.

(4) The head of the establishment shall take action forthwith in all cases
where action has not been taken in accordance with the above time limits.

(5) The appropriate Government shall also set up within one year a
grievance redressal mechanism, operating through a helpline and outreach
centres, for ensuring proper implementation of the provisions of Chapter V of
the Act with special reference to sub-sections (1) and (2) of section 12.

(6) The grievance redressal system shall ensure resolution of grievances
within thirty days from the date of bringing of such grievance to the helpline,
and imposing of penalties as laid down in section 18.

(7) The appropriate Government shall put in place a monitoring system for
tracking the number of complaints filed, enquired and action taken of all
the establishments in their jurisdiction.

National Council.- (1) The National Council shall perform the functions
as per Section 17 of the Act.

(2) National Institute of Social Defence shall give secretarial assistance to
the National Council in conduct of its meetings and facilitate in the discharge
of the functions of the National Council.

JOTI JOURNAL - JUNE 2021 - PART IV 37



Form -1
[See rules 2(d), 3(1) and 6(1)]
Application form for issue of transgender certificate of identity under
Rule Transgender Persons (Protection of Rights) Rules, 2020 read with
Section 6*/7* of the Transgender Persons (Protection of Rights) Act, 2019

*Strike out whichever is not applicable
State Emblem

State Government of (name of the State)
Office of the District Magistrate

Application form for issue of a transgender certificate of identity under Rule
Transgender Persons (Protection of Rights) Rules, 2020
(read with Section 6*/7* of the Transgender Persons (Protection of Rights) Act, 2019
*Strike out whichever is not applicable)

1 Name

(i) |Given name (in capital letters)
(

(

ii) |Changed/Chosen name (in capital letters)

iii) |Out of (i) and (ii), name to be printed in the certificate
of identity and in the identity card

2 Gender

(i) |Assigned at birth

(ii) |Requested in the application
3 Date of birth dd/mm/yyyy
4 Educational qualification
5 Present address
6

7

Permanent address

If there is a source of income, the annual income:

(i) |Under Rs 1,00,000 YES /NO

(ii) |Between Rs 1,00,001 and 3,00,000 YES /NO

(iii) |Above Rs 3,00,000 Please specify
the amount:

8 Do you have any of the following documents? If so, please submit
self-attested photocopies of the certificates stated below.

(i) |Date of birth certificate YES /NO
(ii) |Aadhaar card YES /NO
(iii) |PAN card YES /NO
(iv) |Election Voter Identity Card YES /NO
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(v) |Ration card YES /NO
(vii) [Passport YES /NO
(viii)|Bank passbook YES /NO
(ix) |MNREGA Card YES /NO
(x) |Caste certificate (SC/ST/OBC/Others) YES /NO

Medical history (for those applying under section 7 of the
Transgender Persons (Protection of Rights) Act, 2019

Have you undergone any medical intervention in the
context of transgender transition?

YES /NO

Please give details

Name and complete address of the Hospital or medical
institute

Name of the issuing authority along with the date

Any other medical status you would like to share

Have you been issued any certificate of identity under
Section 6 and Section 7 under the Act, or any other ID
Card issued by the State Authority before the
commencement of these Rules? If so, enclosed the
same.

10

Any other information you would like to give

11

Have you attached affidavit prescribed in Form — 2 of
the Transgender Persons (Protection of Rights) Act,
2019 under Rule—Transgender Persons Protection of
Rights) Rules, 2020

12

Have you attached the passport size photographs?
Enclosed: documents as mentioned in the application

Yes/No

Declaration

| declare that the particulars furnished by me are true and correct.

2. Information provided in this application will be treated as confidential and
shall not be shared with any person or organisation save the Central and
/ or State security agencies, any other agency as provided by Law; and for
statistical and policy framing purposes.
Place : Signature or left thumb impression of the applicant
given name of the applicant
Date :
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Form — 2
[See rules 2(b) and 4(1)]

Format of affidavit to be submitted by a person applying for certificate

of identity for transgender persons under Rule 4 of the Transgender

Persons (Protection of Rights) Rules, 2020 read with Section 6 of the
Transgender Persons (Protection of Rights) Act,2019

(Affidavit should be on Non-judicial stamp paper of Rs.10/-) Competent Notary
Civil, District (Name of the District), (Name of the State)

I, (Name), son/daughter/ward/spouse of (name of the parent/quardian/husband),
aged (in completed years), residing at (address), (Tehsil), (District), (State) (Pin
code) do hereby solemnly affirm and declare as under:

1. | am currently residing in the above address.

2. | perceive myself as a transgender person whose gender does not
match with the gender assigned at birth.

3. | declare myself as transgender.

4. | am executing this affidavit to be submitted to the District Magistrate

for issue of certificate of identity as transgender person under Section
6 of the Transgender Persons (Protection of Rights) Act, 2019 under
Rule Transgender Persons (Protection of Rights) Rules, 2020.

*strike out whichever is not applicable.

Deponent
(Signature of the Applicant)

Verification

I, (Name), hereby state that whatever is stated here in above serial Nos. 1 to 4
are true to the best of my knowledge.

Deponent
(Signature of the Applicant)

Tehsil
Date
Identified by me

Advocate Before Me
Notary Public
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Form -3
[See rules 2(e) and 5(1)]
Form of certificate of identity to be issued by District Magistrate

under Rule 5 Transgender Persons (Protection of Rights) Rules, 2020
read with section 6 of the Transgender Persons (Protection of Rights)

Act, 2019

Photograph of the
certificate holder
District
Magistrate to
attest the
photograph

On the basis of the application dated dd/mm/yyyy to the undersigned it is
certified that Shri /Smt./ Km/ Ms (name) son / daughter / ward of Shri/ Smt.
(name of the parent or Guardian) of (complete residential address of the
applicant) is a transgender person.

His / her birth name is .........c.ooviiiiiiiina.

This certificate is issued in terms of the provisions contained under Rule 5
Transgender Persons (Protection of Rights) Rules, 2020 read with section
6 of the Transgender Persons (Protection of Rights)Act, 2019.

Itis also certified that Shri/Smt/Km/Ms. is ordinarily a resident at the address
given above.

This certificate entitles the holder to change name and gender in all official
documents of the holder.

Signature of the District Magistrate

Place Seal
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Form - 4
[See rules 2(e) and 7(1)]

Form of certificate of identity for change of gender to be issued by

District Magistrate under Rule 6 of the Transgender Persons
(Protection of Rights) Rules, 2020 read with section 7 of the
Transgender Persons (Protection of Rights) Act, 2019

Photograph of the
certificate holder
District
Magistrate to
attest the
photograph

On the basis of the application submitted to the undersigned along with a
medical certificate from the Medical Superintendent or Chief Medical Officer
(name of the Hospital and complete address), it is to certify that Shri /
Smt./ Km/ Ms. (name) son/daughter / ward of Shri/ Smt. (name of the parent
or Guardian) of (complete residential address of the applicant) has
undergone medical intervention to change gender.

2. His/ Her birth name is .

3.  This certificate is issued in terms of the provisions contained under Rule 6
of the Transgender Persons (Protection of Rights) Rules, 2020 read with
section 7 of the Transgender Persons (Protection of Rights) Act, 2019.

4. It is also certified that Shri / Smt/ Km/ Ms. is ordinarily a resident at the
address given above.

5.  This certificate entitles the holder to change name and gender in all official
documents of the holder.

6. Such change in name and gender and the issue of this certificate shall not
adversely affect the rights and entitlements of the holder of this certificate.

Date Signature of the District Magistrate

Place Seal
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Form -5

[See rules 2(g) and 5(4)] Form of Identity Card Front side of identity card

State Emblem
State Government of (name of the State) Office of the District Magistrate
Transgender Identity Card
Identity card number

Photograph of
the Card
holder
Name
Mother’s name** -
Father’s or Guardian’s name** -
Gender Transgender
Date of birth or dd/mm/yyyy
Age as on the date of application for issue of __ Years

Identity card
Reference number of certificate of
authority on the basis of which this
card is issued
Back side of the identity card
Present address

Card issue date
Signature of the issuing authority Designation
Seal of the issuing authority

Issued under Section 6*/ 7* of the Transgender Persons (Protection of
Rights) Act, 2019 and under Rule of Transgender Persons (Protection of

Rights) Rules, 2020
*Strike out whichever is not applicable

**only in case the applicant is a minor child
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Form — 6

[See rules 2(g) and 7(4)] Form of Identity Card Front side of identity
card

State Emblem
State Government of (name of the State) Office of the District Magistrate
Identity Card

Identity card number

Photograph of

the Card
holder

Name

Mother’s name**

Father’s / Guardian’s name**

Gender Male /Female

Date of birth or dd/mm/yyyy

Age as on the date of application for issue of _____years identity card

Reference number of certificate of
authority on the basis of which this
card is issued
Back side of the identity card
Present address

Permanent address

Card issue date

Signature of the

issuing authority
Designation

seal of the issuing authority

**only in case of a minor child
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Annexure — 1

lllustrative list of official documents referred to in

S No Name of the official document

(1) Birth certificate

(2) Caste/ Tribe certificate

(3) Any education certificate issued by a school, board, college,
university or any such academic institution

(4) Election Photo Identity Card

(5) Aadhaar Card

(6) Permanent Account Number (PAN)

(7) Driving Licence

(8) BPL ration card

(9) Post Office bank/ Bank Pass book with photo

(10) Pass port

(11) Kisan Pass book

(12) Marriage certificate

(13) Electricity / water/ gas connection paper

(14) property papers,

(15) vehicle registration

(16) service book, employment papers

17) identity card related to bar,

(18) policy papers
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Annexure — II
Suggested list of welfare schemes to be considered:
Access to health

At least 1 government hospital in every State shall be equipped to offer
safe and free gender affirming surgery, counseling and hormone
replacement therapy to the transgender community, including all Male to
Female (MTF) and Female to Male (FTM) procedures.

State medical insurance shall cover procedures of SRS, hormonal therapy,
laser therapy, counselling and other health issues of transgender persons
atprivate hospitals.

medical insurance/arogyashri cards,

All healthcare facilities should ensure that that there are separate wards
for transgender persons.

Access to education
Scholarship for transgender students

Inclusive and equitable quality education in schools that fosters respect
for equality and gender diversity

Protection against ragging in the educational institutions with provisions
for grievance redressal

Facilitation of accommodation and schooling for transgender, gender non
conforming and intersex children in residential government schools and
universities

Access to housing:
Affordable housing

Shelters and community centres for at risk transgender youth that provide
nutritious food and counselling.

Access to sanitation facilities and safe drinking water

Welfare measures

Universal access to food security schemes and provision of ration cards,
Pension for aged, disabled or other vulnerable transgender persons

Old age and retirement homes for transgender persons facing housing
exclusion

Public transport to have harassment-free zones for transgender persons
Economic support

Universal coverage of life Insurance

Access to banking and financial services including loans

Explicitinclusion of transgender persons in employment guarantee schemes
such as Mahatma Gandhi National Rural Employment Guarantee Act
(MNREGA) and all social security schemes,

Formation into self help groups for livelihood activities
Provisions of zero-interest and other micro-finance schemes
o
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