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EDITORIAL

Esteemed Readers,

The year 2024 marks a historic milestone — the 75™ anniversary of the
Constitution of India. It is a moment for reflection, celebration and commitment
to the principles that have guided our nation. Envisioned as a transformative
document, the Constitution has stood the test of time, upholding democracy,
justice, equality and liberty while adapting to the evolving needs of our society.
As legal professionals, scholars and custodians of justice, we owe it to the makers
of this magnificent document to re-evaluate our role in strengthening its ideals for
a rapidly changing legal and social landscape.

The Constitution is not just a static text but a living document that grows
with us. Over these 75 years, it has proven to be resilient and versatile, facilitating
dynamic judicial interpretation. As new challenges emerge—technological advancements,
globalization and evolving legal rights—our constitutional values continue to
provide the foundation for justice and equality. To honour this occasion, we are
publishing an article in this issue. I hope readers will enjoy reading it.

One of the pressing challenges facing the judiciary today is the growing
reliance on electronic evidence in litigation. Technology has revolutionized the
way evidence is presented and adjudicated, making it essential for judges,
advocates and legal scholars to equip themselves with the necessary skills and
understanding. Recognizing this need, a two-day workshop on Cyber Laws,
Forensic Science and Electronic Evidence was conducted at the Regional Training
Centre, Gwalior, for all the stakeholders of criminal justice administration on
30.11.2024 & 01.12.2024. This workshop was inaugurated by Hon’ble Shri
Justice Jitendra Kumar Maheshwari, Judge, Supreme Court of India. Hon’ble Shri
Suresh Kumar Kait, Chief Justice High Court of Madhya Pradesh, Hon’ble Shri
Justice Sanjeev Sachdeva, Hon’ble Shri Justice Sushrut Arvind Dharmadhikari,
Hon’ble Shri Justice Anand Pathak along with other companion Judges graced the
workshop. Such initiatives bridge the gap between law and technology, fostering
confidence in the judiciary's ability to dispense justice in a digital age. We are
also publishing a research paper on the relevancy of audio recordings in evidence.

Simultaneously, the role of continuous education in the legal profession
cannot be overstated. The District and Additional Sessions Judge Refresher
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Course from 18.11.2024 to 23.11.2024 offered an opportunity for judicial officers
to revisit core principles, engage with emerging jurisprudence and sharpen their
skills. These programmes serve as a reminder that learning in the legal profession
is perpetual. By staying updated on contemporary issues—be it constitutional law,
human rights or digital justice-legal practitioners ensure that the Constitution
remains a living, breathing force.

In addition, the Academy also conducted online training programmes on
the Negotiable Instruments Act, 1881, Electricity Act, 2003 and Land Acquisition
Act, 2013. Alongside, sessions for the ongoing Special Workshop for Advocates
and ECT programmes were also conducted. As this year comes to a close, we are
publishing a brief report on the academic activities undertaken.

I would like to conclude by quoting Dr. B.R. Ambedkar, Father of our
Constitution, who said:

However good a Constitution may be, it is sure to turn out
bad because those who are called to work it, happen to be a
bad lot. However bad a Constitution may be, it may turn out
to be good if those who are called to work it happen to be a
good lot.

This quotation highlights the urgent need that as we celebrate 75 years of
the Constitution, time also calls for introspection. While we honour the successes,
we must acknowledge areas where our justice delivery system needs reform-—
access to justice, judicial pendency and inclusivity. These remain challenges, but
with collaboration and innovation, we can uphold the Constitution’s promise to
the people of India.

Let us use this opportunity to rededicate ourselves to the ideals of the
Constitution—strengthening justice, embracing change and ensuring that our legal
system remains robust and dynamic.

Best Wishes,

Krishnamurty Mishra
Director
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GLIMPSES OF WORKSHOP ON -
CYBER LAWS, FORENSIC & DIGITAL EVIDENCE
HELD ON 30.11.2024 & 01.12.2024 AT GWALIOR

~J
Hon'ble Shr1 Justlce J K. Maheshwarl Judge Supreme Court of Indla
inaugurating the workshop on 30.11.2024 at Gwalior
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Refresher Course for te District J udges (Entry Level & Selection Grade)
(on completion of 5 years service) (Group - 1) (18.11.2024 to 23.11.2024)
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HON'BLE SHRI JUSTICE ROOPESH CHANDRA VARSHNEY
DEMITS OFFICE

Hon'ble Shri Justice Roopesh Chandra Varshney has demitted

office on His Lordship's attaining superannuation.

Hon'ble Shri Justice Roopesh Chandra Varshney was born
on 27"December, 1962 at Etah (U.P.). His Lordship, after obtaining
degrees of B.A., LL.B.,joined Madhya Pradesh Judicial Services as
Civil Judge Class II on 28" September, 1987. His Lordship was
promoted to Higher Judicial Services as officiating District Judge w.e.f. 25" October,
2004. His Lordship was granted Selection Grade Scale w.e.f. 2" January, 2012 and
Super Time Scale w.e.f. 1" January, 2018.

His Lordship, as Judge of District Judiciary, worked in different capacities at
various places like Shivpuri, Sabalgarh (Morena), Karera (Shivpuri), Ragogarh
(Guna), Bhander (Datia), Rewa, Gwalior, Morena, Bhind, Neemuch and
Chhindwara. His Lordship also served as District & Sessions Judge (the then
designation), Mandla and Principal District & Sessions Judge, Rewa and was

superannuated on 31" December, 2022.

Thereafter, on 1" May, 2023, His Lordship was appointed as Judge of High
Court of Madhya Pradesh.

During His Lordship's tenure in the High Court of Madhya Pradesh, rendered
invaluable services as Judge and Member of various Administrative Committees of
the High Court.

We on behalf of JOTI Journal wish His Lordship a very happy, healthy

and prosperous life.
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OUR LEGENDS
HON’BLE SHRI JUSTICE G. G. SOHANI
12™ CHIEF JUSTICE OF HIGH COURT OF MADHYA PRADESH

Some individuals leave an indelible mark on
the world, shaping the course of history through
their unparalleled achievements, vision and

determination. One such legendary personality is
Hon'ble Shri Justice Gangadhar Ganesh Sohani,
whose inspiring life story is revisited in this
edition of OUR LEGENDS.

Born on 18™ December, 1928 Justice
Sohani hailed from a family that valued education
and culture. His early education provided a strong
foundation for his intellectual and professional
growth. A brilliant student, he pursued higher
education in law, obtaining degrees from
prestigious institutions such asVictoria College, Gwalior, Allahabad University,
Government Law College, Bombay, and the School of Economics, Bombay.

After enrolling as an advocate, Justice Sohani began his legal career in
Indore, practicing civil, criminal and labour cases. From August, 1961 to
February, 1970 he served as Deputy Government Advocate. Known for his deep
understanding of legal principles and his practical application of the law, he soon
earned a reputation as a meticulous and persuasive lawyer. His practice spanned
diverse legal areas, including constitutional, civil, and criminal law, and his
unwavering commitment to justice earned him immense respect among peers and
clients.

Recognizing his legal acumen and dedication, Justice Sohani was appointed
as Judge of the Madhya Pradesh High Courton2™ June, 1973. His tenure on the
bench was marked by landmark judgments that reflected his profound legal
knowledge, fairness and commitment to upholding justice. Known for his
impartiality and sharp intellect, he consistently interpreted the law to uphold the
principles of equity and humanity.
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Justice Sohani’s leadership qualities were further acknowledged when he
was appointed as Acting Chief Justice of the Madhya Pradesh High Court on 20™
October, 1989 and subsequently, as Chief Justice. During his elevation, an
ovation ceremony was held on 21* October, 1989 at Jabalpur, where he expressed
his concerns about the immense expectations placed on the Judiciary. He
addressed the Bar and Bench with these memorable words:

“Judiciary is passing through a very critical stage. It is cracking
under the staggering load of litigation. The state of health of any
society is measured by the state of health of its Judiciary...
Wherever I may go and wherever I may settle down, I can assure
you that I shall always consider myself a member of this family,
because the ties which have been formed can never be broken.”

Justice Sohani’s tenure as Chief Justice of Madhya Pradesh, High Court
ended with his transfer to the Patna High Courton24™ October, 1989.He served as
Chief Justice there until his retirement on18™ December, 1990. His leadership
played a pivotal role in modernizing court operations, improving efficiency and
ensuring timely delivery of justice. Justice Sohani’s reforms contributed to a more
accessible and responsive judicial system in Bihar.

Throughout his illustrious career, Justice Sohani remained a beacon of
integrity, humility and dedication. His judgments not only demonstrated legal
precision but also reflected his deep sense of humanity and social justice. Beyond
the courtroom, he mentored young lawyers and judges, sharing his vast
experience and shaping the future of the legal fraternity.

Justice G. G. Sohani was also a patron of arts and literature, embodying a
multifaceted personality that extended beyond his professional life. Known for his
humility and simplicity, he remained deeply connected to his family and
community.

Justice Sohani passed away in October, 2007 leaving behind a remarkable
legacy. His life serves as a testament to the ideals of justice, fairness and
dedication. Through his landmark judgments, his leadership as Chief Justice and
his broader contributions to the judiciary, Justice Gangadhar Ganesh Sohani has
left an enduring impact on India’s legal landscape. His life and work continue to
inspire generations in the legal community and beyond.
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ANNUAL REPORT OF MADHYA PRADESH
STATE JUDICIAL ACADEMY, 2024

Judicial training plays a pivotal role in maintaining the integrity, efficiency
and adaptability of the judiciary. In a dynamic legal landscape characterized by
rapid legislative changes, technological advancements and evolving societal
expectations, continuous education equips judges and legal professionals with the
tools to interpret and apply the law effectively. This year the Madhya Pradesh
State Judicial Academy has attempted to encompass andragogical methodologies
of teaching in its various training programmes.

The Academy has conducted a diverse array of training programmes in
2024. These initiatives catered to judicial officers, advocates and other
stakeholders of the justice system, focusing on enhancing their knowledge, skills
and efficiency in the administration of justice. In all, 91 programmes were
conducted by the Academy; 61 training programmes for judicial officers,
benefitting 4,276 participants over 194 days. Furthermore, 26 programmes for
advocates and related stakeholders saw 1,51,338 participants across 42 days.
The Academy has conducted 5 progammes for the ministerial staff whereas 59
programmes were conducted at district headquarters. Thus, in the 64 training
sessions 5762 participants were engaging over a period of 182 days. These
efforts underscore the Academy’s commitment to building a well-informed and
efficient judicial system.

Key Programmes of the year 2024

In continuation thereof; the following were the key programmes for this
year:

1. Workshops on New Criminal Laws

Recognizing the significant legislative changes in criminal laws, MPSJA
conducted 35 training sessions on New Criminal Laws across various districts for
all stakeholders of justice dispensation system prior to its enforcement. We
conducted a training of trainers programme which trained around 21 judicial
officers they in turn went to all the districts in a cluster based training programme
so as to apprise all the Judicial Officers across the State about the new changes.
These workshops ensured uniform interpretation and application of the new laws,
enabling judicial officers to adapt to the updated legal framework effectively.

2. Training on Intellectual Property Laws

In collaboration with United Kingdom Intellectual Property Office and the
International Trademark Association, a two day specialized colloquium on
Intellectual Property Laws was held on 28"&29"September, 2024, at the Brilliant
Convention Centre, Indore. This programme catered to judges of the district
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judiciary and focused on enforcement and litigation issues related to intellectual
property, equipping participants with the knowledge to handle complex cases in
this domain. It was a one of a kind training programme for it involved expert
resource persons from abroad and the vent was thoroughly live streamed.

On the same line, the Academy in collaboration with MPSLSA, Jabalpur
organized a Symposium on — Intellectual Property Rights was held on 16"
November, 2024 at Jabalpur for Advocates.

3. Transnational Crimes Workshop by CEELI Institute, Prague

In collaboration with the CEELI Institute, Prague and Federal Judicial
Centre, Washington DC, a two-day workshop on transnational crimes was
organized on 10"& 11™ August, 2024. This workshop brought together
participants from across India to address global challenges in crime management
and foster international cooperation. This was also the first time that the Academy
hosted a transnational workshop.

4. Workshop on — Cyber Laws, Forensic & Digital Evidence

A comprehensive Workshop on — Cyber Laws, Forensic & Digital
Evidence was held on 30™ November & 1% December, 2024 at the Regional
Training Centre in Gwalior for all the Stakeholders of Criminal Justice
Administration. With around 320 participants, the workshop explored critical
issues at the intersection of technology and law, offering insights into handling
digital evidence and leveraging forensic science in judicial proceedings.

5. Samvad: Juvenile Justice Stakeholder Meet

A dedicated two-day meet was held on 3rg 4h August, 2024 addressing
key issues related to children with disabilities. Principal Magistrates from across
the State and other stakeholders engaged in meaningful dialogue to strengthen
care and protection mechanisms for juveniles. The programme emphasized
collaborative efforts among stakeholders to enhance the effectiveness of the
juvenile justice system. It is pertinent to mention that children with disabilities
also participated in this event and also, all the sessions were relegated in sign
language as well.

6. Symposium on Forest and Wildlife Laws

A symposium focusing on critical issues related to forest and wildlife laws
was held on 2™& 3™ February, 2024. Judges and forest officers gained insights
into challenges and strategies for effective enforcement of these laws,
highlighting the need for environmental conservation within the judicial
framework. An exhibition of forest related articles was also put up so that the
judicial officers get an information about the seized articles or an insight as to
how the crime is committed.
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The following data offer a glimpse of the various programmes conducted:

PROGRAMMES CONDUCTED IN THE YEAR 2024
(January to December, 2024)

. Date & Venue/ No. of
Name of the Programme Target Group q Mode of Partici-
No. Duration I
Training pants
Induction Training Course for Civil Judges (Entry Level)
1. | Induction Training Course for Civil Judges 16.01.2024 118
Civil Judges (Entry Level) (Entry Level) of to
(Institutional Final Phase) recruitment 2022 30.01.2024
(two weeks)
Civil Judges Junior 28.08.2024 141
Division to
(2022-2023 batch) 05.10.2024
(six weeks)
2. | Induction Training Course for Civil Judges 01.04.2024 MPSJA 142
Civil Judges (Entry Level) (Entry Level) of to
(Institutional Second Phase) recruitment 2022 & 27.04.2024
2023 batches (four weeks)
3. | Induction Training Course for | Civil Judges (Entry 05.02.2024 6
Civil Judges (Entry Level) Level) of recruitment to
(Institutional First Phase) 2022 & 2023 batches | (02.03.2024
(four weeks)
Civil Judge Junior 28.08.2024 1
Division 2023 batch to
21.09.2024
(four weeks)
Institutional Foundation Training Course
4. | Foundation Training Course District Judges 19.02.2024 2
(Final Phase) (Entry Level) to
appointed directly | 15.03.2024 MPSJA
from the Bar of 2023 (four weeks)
batch
Institutional Advance Training Course for District Judges (Entry Level) on Promotion
5. | Institutional AdvanceTraining District Judges 19.02.2024 80
Course for District Judges (Entry Level) to
(Entry Level) appointed on 15.03.2024
promotion from (four weeks) MPSJA
Civil Judge Senior
Division and Limited
Competitive Exam
0f 2023-24
Refresher Course for Civil Judges (on completion of 5 years service)
6. | Refresher Course for Civil | Civil Judges Senior 05.02.2024 41
Judges Division to
10.02.2024
(one week)
(Group-I) MPSJA
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. Date & Venue/ No. of
Name of the Programme Target Group . Mode of Partici-
No. Duration gy
Training pants
18.03.2024 54
to
23.03.2024
(one week)
(Group-II)
Refresher Course for the District Judges (Entry Level & Selection Grade) (on completion of 5 years
service)
7. | Refresher Course District Judges 22.07.2024 to 54
(Entry Level & 27.07.2024
Selection Grade) (one week)
(Group-I)
18.11.2024 MPSJA 47
to
23.11.2024
(one week)
(Group-II)
In-Service/ Mid-Career Judicial Educational Programmes
8. | Symposium on — Key issues | Judicial Magistrates 02.02.2024 MPSJA 54
relating to Forest & Wild Life dealing with cases &
Laws under Forest & Wild 03.02.2024
Life Laws and Forest (two days)
Officers
9. | Sensitization programme on | Judges of all cadre 02.03.2024 MPSJA/ 104
Guidelines issued on Sexual (one day) District
Harassment of Women at Work Headquarters
Place
10 | Training of Trainers Course on -do- 16.03.2024 MPSJA 19
— New Criminal Laws &
17.03.2024
(two days)
11 | Awareness programme on -— -do- 23.03.2024 MPSJA/ 98
Sentencing Policy, Presumption (one day) District
under different laws and Headquarters
importance of Section 313 CrPC
12 | Awareness Programme on —| Judges of HIS cadre 27.04.2024 MPSJA/ 100
Civil Appeals, Criminal Appeals (one day) District
and Criminal Revisions Headquarters
13 | Training Course on — New | Judgesofall cadre | 28.04.2024 Jabalpur 145
Criminal Laws, 2023 (one day) (Distt.
Jabalpur,
Katni &
Narsinghpur)
14 | Training Course on — New -do- -do- Rewa 60
Criminal Laws, 2023
15 | Training Course on — New -do- -do- Khandwa 35
Criminal Laws, 2023 (Distt.
Khandwa &
Burhanpur)
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. Date & Venue/ No. of
Name of the Programme Target Group . Mode of Partici-
No. Duration gy
Training pants
16 | Training Course on New -do- -do- Dewas 28
Criminal Laws, 2023
17 | Training Course on New -do- 05.05.2024 Shivpuri 39
Criminal Laws, 2023 (one day) (Distt.
Shivpuri &
Sheopur)
18 | Training Course on New -do- -do- Bhopal 180
Criminal Laws, 2023 (Distt.
Bhopal,
Vidisha,
Narmadapu-
ram, Sehore
& Raisen)
19 | Training Course on New -do- -do- Satna 48
Criminal Laws, 2023
20 | Training Course on New -do- -do- Dhar 71
Criminal Laws, 2023 (Dist. Dhar,
Alirajpur &
Jhabua)
21 | Training Course on New -do- -do- Mandsaur 103
Criminal Laws, 2023 (Distt.
Mandsaur,
Neemuch &
Ratlam)
22 | Training Course on New -do- -do- Chhatarpur 81
Criminal Laws, 2023 (Distt.
Tikamgarh,
Chhatarpur
& Panna)
23 | Training Course on New -do- -do- Seoni 87
Criminal Laws, 2023 (Distt.
Chhindwara,
Balaghat &
Seoni)
24 | Training Course on New -do- -do- Mandla 27
Criminal Laws, 2023 (Distt.
Dindori &
Mandla)
25 | Training Course on New -do- 12.05.2024 Guna 54
Criminal Laws, 2023 (one day) (Distt. Guna
&Ashoknaga
r)
26 | Training Course on New -do- -do- Sidhi 43
Criminal Laws, 2023 (Distt.Sidhi
& Singrauli)
27 | Training Course on New -do- -do- Indore 96
Criminal Laws, 2023
28 | Training Course on New -do- -do- Ujjain 68
Criminal Laws, 2023 (Distt. Ujjain
& Agar-
Malwa)
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. Date & Venue/ No. of
Name of the Programme Target Group . Mode of Partici-
No. Duration gy
Training pants
29 | Training Course on — New -do- -do- Barwani 48
Criminal Laws, 2023 (Distt.
Mandleshwa
r & Barwani)
30 | Training Course on — New -do- -do- Sagar 81
Criminal Laws, 2023 (Distt. Sagar
& Damoh)
31 | Training Course on — New -do- -do- Shahdol 49
Criminal Laws, 2023 (Distt.
Shahdol,
Umaria &
Anuppur)
32 | Training Course on — New -do- 18.05.2024 Betul 45
Criminal Laws, 2023 (one day) (Distt. Betul
& Harda)
33 | Training Course on — New -do- -do- Rajgarh 42
Criminal Laws, 2023 (Distt.
Rajgarh &
Shajapur)
34 | Training Course on — New -do- 26.05.2024 Gwalior 166
Criminal Laws, 2023 (one day) (Distt.
Gwalior,
Datia, Bhind
& Morena)
35 | Training Courses on — New | remaining Judges of | 01.06.2024 MPSJA/ 129
Criminal Laws, 2023 the State (one day) District
Headquarters
36 | Workshop on — Key issues | Judges dealing with 05.07.2024 MPSJA 45
relating to the POCSO Act, POCSO cases &
2012 with special reference to 06.07.2024
amendment relating to sexual (two days)
offences, trial and enquiry in
Children’s Court
37 | Workshop on — Key issues | Principal Magistrates | 12.07.2024 MPSJA 45
relating to the Juvenile Justice &
13.07.2024
(two days)
38 | Conference on — Family Laws Principal and 19.07.2024 MPSJA 51
and Gender Justice Additional Principal &
Judges of Family 20.07.2024
Courts and Judges (two days)
dealing with
matrimonial cases
39 | “SAMVAD”  State  Level Judges of all cadre 03.08.2024 MPSJA 20
Consultation on — Protecting &
the Rights of Children with 04.08.2024
Disability (two days)
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. Date & Venue/ No. of
Name of the Programme Target Group . Mode of Partici-
No. Duration >
Training pants
40 |Transnational Crimes Workshop| Master Trainers from | 10.08.2024 MPSJA 24
(Group 1) for Master Trainers| all over the country &
(CEELI Institute, Prague/FJC, 11.08.2024
Washington DC in collaboration
with NJA) (two days)
41 | Specialised Educational Judges dealing cases | 24.08.2024 online 131
Programme on — Motor under the Act (one day)
Accident Claim cases
42 | Interactive Session on — Key | Judges dealing with 21.09.2024 online 183
issues relating to cases under | cases under PWDVA (one day)
the Protection of Women from Act
Domestic Violence Act, 2005
and maintenance u/s 125 CrPC
43 | Colloquium on — Intellectual Judges of District 28.09.2024 Brilliant 97
Property Judiciary and Convention | (In addition
29.09.2024 Centre, to that all
(tWO days) Indore the Judicial
Officers of
the State
participa-ted
virtually)
44 | Awareness programme on — Judges of HJS cadre 05.10.2024 online All Judges
Vulnerable Witness Scheme (one day) of HJS
cadre of
district
judiciary
45 | Special Training District & Additional | 09.11.2024 MPSJA 1
Sessions Judge (one day)
46 | Interactive Session on — Key | Judicial Magistrates 09.11.2024 online 128
issues relating to cases of (one day)
dishonour of cheque under the
Negotiable Instruments Act,
1881
*47| Workshop on — Cyber Laws, Judges and other 30.11.2024 Regional 80
Forensic & Digital Evidence stakeholders of & Training | (In addition
Criminal Justice 01.12.2024 Centre of | tothatall
Administration MPSJA at | the Judicial
(two days) Gwalior Officers of
the State
participa-
ted
virtually)
48 | Specialised Educational | Judges dealing with 07.12.2024 online 120
Programme on - Land cases under Land (one day)
Acquisition Laws Acquisition Laws
49 | Specialised Educational | Judges dealing with 20.12.2024 -do- 133
Programme on - Electricity cases under (one day)
Act Electricity Act
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. Date & Venue/ No. of
Name of the Programme Target Group . Mode of Partici-
No. Duration gy
Training pants
e-Committee Special Drive Training and Outreach Programme through State Judicial Academies (for
Judges)
50 | ICT & e-Courts Induction Newly recruited 02.03.2024 MPSJA/ 248
Programme for the newly | Civil Judges, Junior (one day) District
recruited Civil Judges Division Headquarters
(ECT_17_2024)
51 |Training Programme on Cyber| Judges of all cadre 23.03.2024 MPSJA 40
Laws &  Appreciation & (one day)
Handling of Digital Evidence for 19.10.2024 47
Judicial Officers (ECT_14_2024) (one day)
52 | Programme for New Master Master Trainers 20.08.2024 54
Trainers under the &
(ECT_3_2024) 21.08.2024
(two days)
(Group-A) online
23.11.2024 42
&
24.11.2024
(two days)
(Group-B)
Programmes at other Institutes
53 | Specialized Educational Newly appointed/ 23.04.2024 29
Programme at State Medico promoted Judges of to
Legal Institute, Bhopal HIJS cadre 25.04.2024 State
(three days) Medico
20.11.2024 Legal 30
to Institute,
22.11.2024 Bhopal
(three days)
54 | Specialized Educational -do- 21.11.2024 Regional 39
Programme at Regional to Forensic
Forensic Science Laboratory, 23.11.2024 Science
Bhopal (three days) L‘g’;gggr’
Total No. of participants 4276
Judicial Educational Programmes for other stakeholders
55 | Regional Workshop for | Advocates practicing in | 22.03.2024 MPSJA/ 120
Advocates districts Jabalpur, Katni, & District
Satna, Rewa, Sidhi, 23.03.2024 Headquarters
Singrauli, Umaria, Dhar (two days)
Shahdol, Anuppur,
Dindori, Mandla, Seoni,
Balaghat, Indore, Dewas
and Jhabua
56 | Special Workshop for Government 27.05.2024 MPSJA 106
Advocates on — New Criminal | Advocates and Panel &
Laws Lawyers 28.05.2024
(two days)
57 | Training Course on — New | Prosecution Officers 28.05.2024 CAPT, 200
Criminal Laws & Bhopal
(in collaboration with 29.05.2024
Directorate of Prosecution) (two days)
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S Date & Venue/ No. of
) Name of the Programme Target Group . Mode of Partici-
No. Duration gy
Training pants

58 | Regional =~ Workshops  for | Advocates practicingat | 31.05.2024 MPSJA/ All the
Advocates on — New Criminal | Jabalpur, Katni, Satna, & District | Advocates
Laws Rewa, Sidhi, Singrauli, | 01 062024 |Headquarters | Practicing

Umaria, Dhar Shahdol_, (two days) ip the
Mandla,Anuppur,Seoni, districts
Dindori, Indore
Balaghat, Dewas and
Jhabua

59 | Training Course on — New | Prosecution Officers 04.06.2024 CAPT, 200
Criminal Laws & Bhopal
(in collaboration with 05.06.2023
Directorate of Prosecution) (two days)

60 | Training Course on — New -do- 11.06.2024 CAPT, 225
Criminal Laws & Bhopal
(in collaboration with 12.06.2024
Directorate of Prosecution) (two days)

61 | Regional Workshop for | Advocates practicing | 19.06.2024 MPSJA/ All the
Advocates on — New Criminal at Bhopal, & District | Advocates
Laws Vidisha,Hoshangabad, | 20.06.2024 |Headquarters| Practicing

Betul, Raisen, Harda, (two days) d%n the
1stricts
Sagar,
Damoh, Tikamgarh,
Panna, Chhatarpur,
Khandwa,
Chhindwara, Ratlam,
Mandsaur
Mandleshwar,
Alirajpur

62 | Regional Workshop for | Advocates practicing | 21.06.2024 -do- All the
Advocates on — New Criminal | at Gwalior, Datia, & Advocates
Laws Bhind, Morena, 22.06.2024 Pr’;‘rfttlﬁéng

Sheopur, Guna, (two days) o
Shivpuri,Sehore, districts
Ashoknagar,
Rajgarh,Ujjain,
Shajapur,
Narisinghpur,
Neemuch, Barwani
and Burhanpur

63 | Regional Workshop for Panel Panel Lawyers of 09.08.2024 Conference 82

Lawyers High Court Legal to Hall, High
Services Committee, 11.08.2024 | Court of M.P.,
Indore (three days) Bench Indore

64 | Regional Workshop for Panel Panel Lawyers of 13.09.2024 Regional 35

Lawyers High Court Legal to Training
Services Committee, 15.09.2024 (f\zgtsr?:f
Gwalior (three days) Gwalior

65 | Special Workshop for | Advocates practicing | 13.09.2024 Regional 62
Advocates (having 0-5 years in High Court of to Training
experience) Madhya Pradesh, 15.09.2024 Centre of

Bench at Gwalior (three days) MPSIA,
Gwalior
JOTI JOURNAL — DECEMBER 2024 — PART I 167



S Date & Venue/ No. of
) Name of the Programme Target Group . Mode of Partici-
No. Duration >
Training pants

66 | Special Workshop for Government 15.09.2024 -do- 70
Advocates on — New Criminal | Advocates and Panel (one day)

Laws Lawyers of Bench
Gwalior

67 | Special Workshop for | Advocates practicing | 28.09.2024 MPSJA 150
Advocates at Jabalpur (one day)

68 | Special Workshop for | Advocates practicing | 23.11.2024 -do- 150
Advocates in the High Court of (one day)

Madhya Pradesh

69 | Special Workshop for | Advocates practicing | 30.11.2024 | Conference 62
Advocates in the High Court of (one day) Hall, High
(having 0-5 years practice) Madhya Pradesh Court of

Bench at Indore Madhya
Pradesh,

Bench

Indore

70 | Special Workshop for Government 30.11.2024 -do- 60
Advocates on — New Criminal | Advocates and Panel (one day)

Laws Lawyers of Indore
Bench

*71| Workshop on — Cyber Laws, Judges and other 30.11.2024 Regional 80

Forensic & Digital Evidence stakeholders of & Training  |(Advocates)
Criminal Justice 01.12.2024 Centre of 85

Administration (two days) MPSJA at |(Prosecution
(Advocates, v Gwalior | Officers) &

Prosecution Officers 85 (Senior

. . Police
and Senior Police Officers)
Officers)

e-Committee Special Drive Training and Outreach Programme through State Judicial Academies

(for Advocates)

72 | Advocate/Advocate Clerk Advocate/ 27.01.2024 2646
e-Courts Programme at District Advocate Clerk (one day) MPSJA/ viewers
Headquarters (ECT_4 2024) 03.08.2024 District 140,000

(one day) Headquarters

73 | Advocate/Advocate Clerk e- Advocate/ 03.02.2024 2292
Courts Programme at Advocate Clerk (one day) MPSJA/ viewers
Taluk/Village (ECT 7 2024) 27072024 Tehsil 3307

(one day) Locations
05.10.2024 811
(one day)
74 | Training  Programme  for Advocates/ 23.11.2024 online 42
Advocates/Advocate Clerks Advocate Clerks (one day)
Computer Skill Enhancement
Programme (ECT_12_2024)
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No. Duration gy
Training pants
Trainings in collaboration with Madhya Pradesh State Legal Services Authority
75 | Capacity Building Training Chief & Deputy 01.07.2024 MPSJA 138
Course for Chief & Deputy | Legal Aid Defence to
Legal Aid Defence Counsels Counsels 03.07.2024
appointed under the revised (three days)
LADCS Scheme of NALSA
76 | Capacity Building Training | Assistant Legal Aid 08.07.2024 -do- 130
Course for Assistant Legal Aid Defence Counsels to
Defence Counsels appointed 10.07.2024
under the revised LADCS (three days)
Scheme of NALSA
77 | Symposium on — Intellectual Government 16.10.2024 | Conference 200
Property Rights Advocates and Panel (one day) Hall, High
Lawyers of High Court Court of
of M.P., Principal Seat, M.P.,
Jabalpur, Panel Jabalpur
Lawyers of High Court
and District Court
Legal Services
Authority, Jabalpur
and Legal Aid Defense
Counsels
Total No. of participants 1,51,338
Judicial Educational Programmes for Ministerial Staff
78 | Training Programmes conducted All the staft of 59 programmes| MPSJA/ 5084
at District Headqarters District Courts District
Headquarters
e-Committee Special Drive Training and Outreach Programme through State Judicial Academies
(for ministerial staff)
79 |Programme for Technical staff of Technical Staff/ 17.02.2024 MPSJA/ 228
District Courts Hardware & District System (one day) District
software  maintenance, Data Administrator/ Headquarters
Replicat'ion, Data monitor'ing, System Officers 24020004 do- 178
VC equipment, LAN connections (one day)
etc.(ECT 11 2024)
80 |Training Programme for Court| Court Managers & 06.09.2024 -do- 196
Managers &  Administrative| Administrative Head (one day)
Head  Staffs of  District Staff of District
Judiciary(ECT 5 2024) Judiciary
81 |Training Programme on High Court 24.10.2024 online 17
Digitization at High Court level Digitization (one day)
for High Court Digitization officials/staff
officials/staff (ECT 6 2024)
82 |Programme for Technical staff of| Technical Staff & 30.11.2024 MPSJA/ 59
District Courts Hardware & | NIC Coordinators at (one day) District
software  maintenance, Data High Court Headquarters
Replication, Data monitoring,
vC equipment, LAN
(ECT _10_2024)
Total No. of participants 5762
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S. Target Group No. of Training No. of Days
No. Programmes | Participants | consumed

1 | No. of Training Programmes 62 4276 194
conducted for Judicial Officers from
January to December, 2024

2 | No. of Training Programmes 26 1,51,338 42
conducted for other stakeholders from
January to December, 2024

3 | No. of Training Programmes 64 5762 182
conducted for ministerial staff of the | (5 by MPSJA+
District Judiciary from January to 59 at District
December, 2024 (at district HQ)
headquarters)

* Programme conducted jointly for Judicial Officers and other Stakeholders of Criminal Justice

Administration.

The Madhya Pradesh State Judicial Academy focused on methodology
that is more participative and on interactive lines rather than conventional
lectures. Some of the methods adopted included live practical exercises in
sessions, QR button — a screen depicting various numbers, a question comes when
the question is picked, presentations by participants, mentimeter — a live online
poll, Expert talks for example, a session by revenue officials was arranged in
which they demonstrated the nuances pertaining to demarcation and introduced
various documents about the land records, Role Plays, Simulations or Moot
Courts, Excursion Trips, Book reviews, Study Tours, for instance, participants
were taken to the Nanaji Deshmukh Veterinary Science University, Jabalpur to
appreciate the evidence in forest cases efficiently. Some sessions were devoted on
mental well-being of the participants and also, on financial management. Special
attention was given to analyzing judgments and discussing the issues while
maintaining anonymity. These were some initiatives we took so as to embrace
andragogy style of teaching.

Conclusion

This brief overview is indicative of Academy’s unwavering dedication to
enhancing the competence and responsiveness of the District judiciary. Through
comprehensive training and skill-building, the Academy has attempted to
contribute to improving the quality of justice delivery. By addressing
contemporary legal challenges, adopting androgogical training methodolgies and
promoting a culture of continuous learning, Academy reinforces its role as a
cornerstone of judicial excellence and continues steadfast in its quest for pursuit
of excellence.

JOTI JOURNAL - DECEMBER 2024 — PART I 170



AUDIO-RECORDING EVIDENCE IN UNVEILING CORRUPTION:
A CRUCIAL TOOL IN LEGAL BATTLES

Padmesh Shah

Additional Director, MPSJA

In the midst of legal battles against corruption, this article examines the

legal standing of audio- recordings and their pivotal role in establishing a factual

foundation for corruption allegations. Courts, in their pursuit of truth, increasingly

acknowledge the evidentiary value embedded in audio-recordings. These

recordings, which capture conversations filled with concealed intentions and

covert dealings, serve as a compelling means of corroborating claims in

corruption cases. Audio-recording evidence has become a vital tool in unravelling

intricate webs of deceit in the fight against corruption. This article explores the

significance of audio-recordings in corruption cases, highlighting their legal

standing, ethical considerations and impact on the pursuit of justice. The evolving

landscape of audio-recording evidence intersects with broader discussions

surrounding the ethics of surveillance, the boundaries of privacy and the
adaptability of legal systems to technological advancements.

Nature of Audio-Recording Evidence

The first question that arises is whether audio-recording evidence qualifies
as a document u/s 3 of the Evidence Act or Section 2 of the Bhartiya Sakshya
Adhiniyam. The term "document" is derived from the Latin word "documentum"
meaning something that "instructs" or "provides information," as defined in the
Oxford English Dictionary as "something written, inscribed, etc., which furnishes
evidence or information upon any subject, such as a manuscript, title deed, coin,
etc." Any written material capable of being evidence can be considered a
document and the medium on which the writing is inscribed is immaterial. A
document may be anything that conveys information, and its form is irrelevant —
whether it is written on paper, parchment, stone or metal. To answer the question
whether a audio-recording produced by the prosecution falls within the ambit of a
document as defined u/s 3 of the Evidence Act or Section 2 of the Bhartiya
Sakshya Adhiniyam, if it is considered a document, the consequences are clear in
the light of Section 207 CrPC., which requires that a copy be furnished to the
accused. Otherwise, it is not applicable.

In Ziyauddin Burhanuddin Bukhari v. Brij Mohan Ramdas Mehra and
ors., (1976) 2 SCC 17, an election trial, the admissibility of audio-recordings of
election speeches was considered. The Supreme Court held that audio-recordings
of speeches are "documents" u/s 3 of the Evidence Act, standing on the same
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footing as photographs. Similarly, in Tukaram S. Dighole v. Manik Rao Shivaji
Kokate, (2010) 4 SCC 329 another election dispute, the Court addressed the
admissibility of audio/video cassettes. Citing the Ziyauddin’s case (supra), the
Hon'ble Supreme Court reiterated that audio and video cassettes are "documents"
as defined u/s 3 of the Evidence Act.

In P. Gopalakrishnan v. State of Kerala, AIR 2020 SC 1, audio-
recordings of speeches and in Singh Verma v. State of Haryana, (2016) 15 SCC
485, compact discs were similarly held to be "documents" not different from
photographs and were deemed admissible in evidence. After amendments to the
Evidence Act, a sub-section was added, further establishing that electronic records
presented for court inspection are considered documentary evidence u/s 3 of the
Evidence Act.

Constitutional Validity of Audio-Recording Evidence:

In the past, the constitutional validity of audio-recording evidence has
been questioned in various cases. The argument raised before courts was that such
recordings were obtained without the consent or knowledge of the accused,
thereby violating the fundamental rights of the accused, particularly, the right to
privacy. It was contended that such recordings are a violation of Article 20(3) of
the Constitution, which is based on the legal maxim nemo tenetur prodere
accusare seipsum, meaning "No man is obliged to be a witness against himself."

In Justice K. S. Puttaswamy (Retd.) & anr. v. Union of India & ors.,
(2017) 10 SCC 1, a 9-Judge Constitution Bench of the Supreme Court held that
the right to privacy is a fundamental right. However, it is not absolute and must be
balanced with other rights and values. The Court also recognized that the right to
privacy is available not only against the State but also against private individuals.

This raises the question of whether evidence collected in violation of the
fundamental right to privacy is admissible? In State of Punjab v. Baldev Singh,
(1999) 6 SCC 172, while dealing with section 50 of the Narcotic Drugs and
Psychotropic Substances Act, a 5-Judge Constitution Bench of the Supreme Court
held that the nature of the evidence obtained and the nature of the safeguard
violated are both relevant factors. The Court emphasized that evidence obtained in
a manner that causes prejudice to the accused should not be admitted. However,
in State v. Navjot Sandhu, (2005) 11 SCC 600, the Parliament attack case, the
Court, while referencing Pooran Mal v. Director of Inspection (Investigation),
New Delhi & ors., (1974) 1 SCC 345, held that even if evidence is obtained
illegally, it is still admissible. The Court noted that disallowing such evidence
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simply because it was obtained illegally would obstruct the administration of
justice. However, it was also cautioned that judges have discretion to disallow
evidence in criminal cases if the strict rules of admissibility would unfairly
prejudice the accused — a principle considered essential in criminal jurisprudence.

In Pooran Mal (supra), the Court stated that when there is no express or
implied prohibition in the Constitution, it is unwarranted to invoke the spirit of the
Constitution to exclude evidence. Therefore, audio-video recordings are
admissible as evidence. In Yusufalli Esmail Nagree v. State of Maharashtra,
AIR 1968 SC 147, the Supreme Court addressed this issue specifically and held
that as long as the individuals recorded were free to talk or not to talk, and there
was no duress, coercion or compulsion, nor were the statements extracted in an
oppressive manner, the protection under Article 20(3) of the Constitution could
not be invoked.

Question of Admissibility

Questions surrounding the admissibility of audio-recording evidence have
frequently arisen. The question of admissibility is defined under the Evidence Act
and the Constitution of India does not provide a framework for evaluating the
admissibility of evidence. The test applied in both civil and criminal cases as to
determine whether evidence is admissible and whether it is relevant to the issues
at hand. If relevant, it is admissible, regardless of how it was obtained.

One of the earliest cases addressing the admissibility of audio-recorded
evidence was Rup Chand v. Mahabir Parshad, AIR 1956 P&H 173, where the
Punjab and Haryana High Court declined to consider audio-recorded conversation
as writing. The admissibility of audio-recorded evidence was denied u/s 145 of
the Evidence Act but was allowed for impeaching a witness's credibility u/s
155(3). In S. Pratap Singh v. State of Punjab, AIR 1964 SC 72, a Constitutional
Bench of the Supreme Court held that audio-recorded evidence was admissible.
The Court also stated that the fact that audio-recordings could easily be tampered
with, was not sufficient ground for rejecting them. In this case, the audio-
recording was admitted to corroborate a witness's statement that such a
conversation had indeed taken place.

In the landmark case Yusufalli Esmail Nagree (supra), the Supreme
Court unequivocally held that audio-recordings provide an accurate method of
storing and reproducing sounds and are admissible u/s 7 of the Evidence Act as a
relevant fact. The Court emphasized that the admissibility of a audio- recording is
based on what it proves and not the audio itself. The audio is not admissible in
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isolation; it becomes admissible when played, allowing the Court to obtain
evidence of the conversation or sound to be proved. The evidence received aurally
is what is admissible to prove the relevant fact.

After the enactment of the Information Technology Act, 2000, electronic
evidence came under consideration, including audio-recorded conversations.
Sections 65(A) and 65(B) of the Evidence Act confirmed that audio-recorded
conversations could now be admissible in court if they were relevant and
authentic. Judicial precedents have guided the admissibility of such evidence.

Based on the above discussion, the following conditions must be satisfied
for an audio-recording to be admissible:

1.  The audio must be clean and the recording device must have been in proper
working order before the recording was made.

2. The audio must not have been tampered with or altered in any way and the
chain of custody must be established.

3. The voices on the audio must be identifiable by witnesses who can confirm
their identity.

4. A transcript of the recording should be prepared and verified against the
original recording.

5. Ifin electronic form, the recording must be accompanied by a certificate u/s
65-B of the Evidence Act.

Courts remain cautious when admitting audio-recordings, particularly in
cases with contradictions in witness testimonies or where the chain of custody is
unclear. For example, if a complainant's testimony is inconsistent, the audio-
recording may be ruled inadmissible. Additionally, under the Bhartiya Sakshya
Adhiniyam, 2023, if the original recording is not produced, the prosecution must
file a certificate u/s 63 BSA to establish the admissibility of the recording.

Appreciation of Audio-Recording Evidence

What is the best evidence of sounds captured in a recording? The only
clear answer is that the best evidence is the reproduction of those sounds when the
recording is played using appropriate sound reproduction equipment. Confusion
often arises due to the fact that human voices are commonly recorded and their
content is often presented in written form. However, if the relevant evidence was,
for example, the screech of tires before a collision and that sound was recorded,
the best method of presenting this evidence would be by playing the recording.
There is no difference in principle when the recorded sound is the human voice.
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Regarding audio-recordings, the Bombay High Court in C. R. Mehta v.
State of Maharashtra, 1993 CriLJ 2863, observed:

“The law is quite clear that audio-recorded evidence, if it
is to be acceptable, must be sealed at the earliest point of
time and not opened except under orders of the Court.”

In R. Venkatesan v. State, 1980 CriLJ 41, the Madras High Court
considered the evidentiary value of a audio-recorded conversation. In that case,
the conversation was not audible throughout, and the recording was broken at a
crucial point. The accused alleged tampering and the accuracy of the recording
was not proven, nor was the voices properly identified. In such circumstances, the
Court concluded that it would not be safe to rely on the audio-recorded
conversation as corroborating the prosecution's witness testimony.

In Ram Singh v. Col. Ram Singh, 1985 Supp SCC 611, the Supreme Court,
addressing the admissibility of audio-recorded evidence, laid down the conditions
for admissibility in para 32 as follows:

(1) The speaker’s voice must be duly identified by the maker of the record or by
others who recognize the voice. If the speaker denies the voice, strict proof
is required to verify whether it truly belongs to the speaker.

(i1)) The accuracy of the audio-recorded statement must be proven by the maker
through satisfactory evidence, whether direct or circumstantial.

(ii1) Any possibility of tampering or erasure of a part of the audio must be ruled
out, as it could render the statement out of context and inadmissible.

(iv) The statement must be relevant according to the rules of the Evidence Act.

(v) The recorded cassette must be carefully sealed and kept in safe or official
custody.

(vi) The speaker’s voice must be clearly audible and not distorted by
background noise or disturbances.

The test is whether there is sufficient material for the court to conclude that
the recorded sounds accurately reproduce the original conversation of the
identified persons. In other words, the recording must be supported by evidence
that the conversation took place and would be admissible if proven through oral
testimony. Admissibility does not require the party submitting the audios to
eliminate every possibility of inaccuracy.
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The following conditions must be established when introducing evidence
of an audio-recording:

(a)  The audio was checked and confirmed to be clean before the recording was
made.

(b)  The recording equipment was in proper working order.

(c)  The audio was not tampered with or altered; the chain of custody must be
clearly established.

(d)  Officers or other witnesses played the audio after recording and identified
the voices.

(e) A transcript of the voices was prepared and if shorthand notes were used,
they should be preserved.

(f)  The recording was replayed and the officers or witnesses compared it with
the transcript, verifying the identity of the voices and the content of the
conversation.

Voice Sampling

During or after an investigation, the prosecution may file an application
before the Court seeking permission to obtain a voice sample from individuals
involved in a audio-recording. This request is often opposed on the grounds that
no legal provision allows the Court to grant such permission, and that collecting a
voice sample violates the protection under Article 20(3) of the Constitution of
India. However, the 11-Judge Bench of the Supreme Court in State of Bombay v.
Kathi Kalu Oghad, AIR 1961 SC 1808 held that when an accused is asked to
provide a fingerprint, signature, or handwriting specimen, it is not considered
testimony of a '"personal nature." These specimens are innocuous and
unchangeable, similar to voice samples. Following the same reasoning, in Ritesh
Sinha v. State of Uttar Pradesh, 2019 INSC 855, the Supreme Court ruled that
providing a voice sample is not testimony and does not fall under the expression
“to be a witness.”

Regarding the absence of a provision for obtaining voice samples, the Apex
Court in Ritesh Sinha (supra), after considering sections 53, 53A and 311A of the
CrPC, acknowledged that there is no specific provision for voice sampling in the
CrPC. However, in para 25 of the judgment, after detailed discussion, the Court,
exercising its power under Article 142 of the Constitution, ruled that until explicit
provisions are included in the CrPC, a Judicial Magistrate has the authority to
order a person to provide a voice sample for crime investigation purposes.
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An additional question arises regarding whether a Judicial Magistrate can
exercise this power after taking cognizance of the case. The Madhya Pradesh
High Court has provided guidance in such instances where the final report has
been submitted and the case is before the trial court. In Buddha Sen Kumhar v.
State of M.P., (2018) 1 Crime 414, an application for voice sampling was allowed
after the charge sheet was filed but before further proceedings. In Baliram v.
State of M.P.,M.Cr.C. No. 54639/2022 (03.09.2023), an application for voice
sampling was filed when most prosecution witnesses had already been examined.
The division bench of the Madhya Pradesh High Court held that such an
application did not constitute further investigation but was essential to uncover
the truth and ensure fair, impartial justice. The Court allowed the voice sample
collection even at the later stage of the case.

It is evident from the aforementioned cases that obtaining a voice sample
does not violate any constitutional rights. A Judicial Magistrate has the power to
order the collection of a voice sample, and such an application can be made at any
stage of the proceedings.

Importance of Transcript

The mere existence of recordings is not sufficient; transcripts play a
crucial role in ensuring the accuracy, admissibility and comprehension of such
evidence in the judicial process. Transcripts aid legal professionals, judges and
other stakeholders in reviewing and analysing evidence effectively, promoting
fairness and transparency. They serve as authenticated records of conversations,
which enhances the admissibility of audio-recording evidence in court. The court
has emphasized the necessity of reliable transcripts to corroborate audio-
recordings and to establish their admissibility when properly authenticated.

Transcripts enable a comprehensive understanding of recorded
conversations, allowing for detailed analysis and evaluation during trial
proceedings. They provide essential contextualization and interpretation of
recorded interactions, helping to clarify nuances, tone and intent that may not be
evident from the audio alone. Furthermore, transcripts facilitate effective cross-
examination and impeachment of witnesses by highlighting discrepancies or
inconsistencies between the recorded statements and their testimony.

Defendants are entitled to receive transcripts of audio-recorded
conversations prior to the prosecution's presentation of evidence, ensuring a fair
trial by allowing thorough cross-examination.
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Transcripts also serve as indispensable tools for preserving and
documenting evidence for future reference, appeals or reviews. They play a
multifaceted role in legal proceedings, from enhancing the accuracy and
admissibility of evidence to improving accessibility and interpretation for all
involved.

In Ziyauddin Burhanuddin Bukhari v. Brijmohan Ramdass Mehra,
(1976) 2 SCC 17, the court held that while audio-recordings are the primary
evidence, transcripts can be used to show what was recorded at the time of
transcription and can serve as a safeguard against tampering. The transcripts were
also treated as corroborative evidence, which a witness could use to refresh their
memory u/s 159 of the Evidence Act. The contents could be presented as direct
oral evidence as prescribed by section 160 of the Evidence Act.

Transcripts are vital in legal proceedings as they provide corroborative
evidence, assist in verifying the accuracy of recordings and support the cross-
examination process. The prosecution must provide transcripts to the accused,
allowing them to challenge the presented evidence and confront witnesses with
their earlier recorded statements. This enhances the fairness of the trial process.
However, strict adherence to procedural requirements is essential to ensure the
admissibility of transcripts. When audio-recording evidence is submitted, the
court must listen to the audio and simultaneously compare it with the transcript to
authenticate its contents.

Conclusion

Audio-recordings can serve as compelling evidence in corruption cases,
provided they meet the stringent requirements for admissibility. It is essential to
ensure that all procedural safeguards are strictly followed to prevent challenges to
the credibility of the evidence. This includes obtaining the necessary certificates,
meticulously documenting the chain of custody, preparing accurate transcripts and
having witnesses ready to confirm the identities of the voices. Addressing any
potential inconsistencies in witness testimonies that could undermine the audio-
recordings' admissibility is also crucial. By adhering to these guidelines, the
chances of successfully introducing audio-recording evidence in corruption cases
are significantly improved.
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AU I8 IS IR o~ & 918 899 aRdd
, < P 79 i # S v 8, R
, po URTcT & AT AR T8 I§ 6 Il T WY 3R (-
WY 9RT BT 8] @I WY AT dBy IR A B <1 fdh Teae! a1 o
BT o7 | TRY BT Ag@YUl 9FT 981 © &1 | 39 UBR oRW Ud Ahdl U
UROURT BTIH &1, <ifh dshfhd YbR BT BIFT a1V gaR fXAFT # 3ol
ThAU R AT T URIg Tha@d Wl R oI 899 99 T 8
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3RMB B YD o6 & RN BT qAT A WIFI P ahds AHART Dl
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R siffrere By ofd o aregel & Maed R O Jewl o 3U—3fu oI
W Y A TF TS BIPR 3is @ Ui FHM Tdbe fhar |
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14 3T, G 1947 (§8QfIER) — fFF—Brel= 93
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gRYE = 59 RIGIRY & WIHR X o 8 fh 15 3 9 1947 S 4 TS

Ar3cded 3T & TR SR B |

%

| A UG WIDHR 3 |

3D q1g S €91 Hedl o 74 AR @ 3R W IS gdTdT e B |
afd H shwch FHAA 7 AR OEl 9 sl RNl guRY qen
“STHA—ITOT—H S B D UUH | Ufdddl b1 TR AT |
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NOTES ON IMPORTANT JUDGMENTS

251. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 31(5)
and 34(3)
Application for setting aside arbitral award — Limitation — Application
filed with a delay of 73 days — Arbitration award was passed by
Collector on 14.09.2022 — Application u/s 34 filed on 18.04.2023
alongwith application u/s 5 of the Limitation Act — Collector did not
comply with the mandatory provision of section 31(5) and did not
deliver copy of award to person concerned — Appellant was a rustic
villager and not aware of the provisions of the Arbitration Act — It is
not known when the award came to the knowledge of appellant —
Presumption can be drawn that appellant filed appeal within extended
period of 30 days over and above 90 days as provided u/s 34(3) of the
Act — Held, application was found to be within limitation.

AR U4 geolg ARTH, 1996 — IR 31(5) Td 34(3)
HIEZRH YIS U R o Ada- — IRA™T — afrded 73 fagdq
& facie & wRqga fovar T — AR UEe Folae] | fAAld 14.09.2022
BT qIRT fHar o — URT 34 BT AAGA fRAIH 18.04.2023 HI GRAAT
IAFTH o gRT 5 & 3ded Afed URJd fHar AT — FeldeR 7 gRT
31 (5) ® AU WU HT Uled &l fdbar iR dae & ufa
HIRT UIPR BT U T8l o — el |rmer urior @fd o
3R AR ARTH @ SUSHl | AT ALl o — Ig TG A8 b
ardiemeff @ dEle @ WMHN bd U g3 — I8 SUYRCT bl Sl
Aol g b et 3 i\ & gRT 34(3) H T SUSR 90
Al 9 e 30 foAl a@ dgrR I °@fr # offild IR & ' —
afafeiRa, smags R & sfaeta g |

Ganpat v. Land Acquisition Officer and Sub-Division Officer
and ors.

Judgment dated 16.07.2024 passed by the High Court of Madhya

Pradesh (Indore Bench) in Arbitration Appeal No. 57 of 2024,
reported in 2024(3) MPLJ 419
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Relevant extracts from the judgment:

This Court is also of the considered opinion that when the collector
himself appears to be ignorant of law, and has not complied with the mandatory
provisions of Section 31(5) of the Act of 1996, by not delivering the copy of the
award to the appellant, it is unreasonable and unjustifiable for the court to shift
entire burden of proof on the appellant, who hails from a remote village of district
Dhar, to show that the application under section 34 was filed in time. Thus, under
the facts and circumstances of the case, it can be safely presumed that the
appellant filed the appeal within the extended period of 30 days over and above
the 90 days as provided under section 34(3) of the Act of 1996.

A perusal of the aforesaid order also reveals that it is also distinguishable,
as in the said order, the court has emphasized on the knowledge of the award,
whereas, in the case at hand, this court has already held that it is not exactly
known as to when the award came to the knowledge of the appellant because the
certified copy of the award was obtained by some other person, and it is also not
the case that any undue delay was caused in filing the application u/s.34 of the
Act of 1996 as the delay was of 73 days only. Thus, in the facts and circumstances
of the case, this Court is of the considered opinion that the aforesaid decision of
Allahabad High Court is also of no avail to the respondents.

Resultantly, the appeal is allowed, and the impugned order dated
06.04.2024 is hereby set aside, and it is held that the application u/s.34 of the Act
of 1996 filed by the appellant was within limitation. Consequently, the matter is
remanded back to the District Court for its decision on the merits of the case.

[

252. CIVIL PROCEDURE CODE, 1908 — Section 9
LAND REVENUE CODE, 1959 (M.P.) — Sections 248 and 257
Civil suit — Maintainability — Whether civil suit for declaration and
injunction on the basis of adverse possession can be filed without
availing the remedy of appeal against the order of Tehsildar passed u/s
248(c) of MPLRC? Held, Yes — Proceedings u/s 248 MPLRC are
summary proceedings, which do not have effect of res judicata
regarding the question of title — Even, filing of civil suit during
pendency of first appeal before Revenue Court, has no adverse effect.
ffder ufebar e, 1908 — &R 9
Y—XISTEg Gf2d, 1959 (.4.) — &RV 248 g 257
FAER 1§ — WYV — 1 Y-IoRa |fgar & gRT 248 (/) @
Jta UIRT TEHIeR & 3y & fdwg ol & STAR & oM
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I3 a1 ufiie deol & R W oENem R fNuEn & fog
FaER 9% SRR fHar o1 |wear 2?7 ffeiRa, 8 — arT 248
YRToreE dfedr & sidiid sridE) wféra sRidd 8, o Wi @
TS @ e § gd NG $T YAG T8 &l — I dD [P, Ao
e & 996 U2F Idid @ dfdd 81 @ QR AR a1 Bl
A fobar ST ufdiearel e 78T @ |

Olpherts Pvt. Ltd., Katni v. Sarla Devi Mahila Mandal and ors.

Order dated 13.02.2024 passed by the High Court of Madhya
Pradesh in Civil Revision No. 796 of 2023, reported in 2024(3)
MPLJ 694

Relevant extracts from the order:

It is relevant to mention here that although sub-section (3) of Section 248 of
the Code was omitted in the year 2000 but no amendment was made in section 257 of
the Code barring jurisdiction of civil Courts regarding establishment/decision
of/about title over the disputed property, therefore, it cannot be said that omitting
of sub-section (3) of Section 248 of the Code, has effect of excluding jurisdiction
of civil Court.

Although against the order of section 248 of the Code there is remedy of
first appeal under section 44 of Code before SDO but as has been held by this
Court in the case of Santprasad v. Jawaharsingh, 1963 MPLJ Note 45, the
omission cannot be interpreted to mean that a litigant who has not pursued his
remedy before the revenue Court at all, is precluded from bringing a suit in the
civil Court to establish his title. It is pertinent to mention here that under the Code
finality has not been given to the orders passed in the proceedings under section
248 of the Code especially in respect of establishment of title before civil Court.

In the case of Gappulal Meena and ors. v. Gajanand and ors., 2001(1)
MPHT 150, a coordinate Bench of this Court also considered almost identical
controversy and has held as under:

“In a Division Bench's decision of this Court, in the case of
Bhupendra Singh v. Gopalkunwar, 1970 JLJ 256, it has been
held that the assumption the jurisdiction of Civil Court, where the
order of authorities is a nuliity, is not barred. In another decision of
this Court in the case of Radhe Mohan v. Omnarayan Dubey,1991
Revenue Nirnay 87, it was pointed out that ex parte order of
partition by Tehsildar can be challenged in civil suit for declaration
of title.

JOTI JOURNAL - DECEMBER 2024— PART II 487




skeoskeoskoskoskoskosk
skokskoskosk kook

From the evidence discussed hereinabove, it is apparent that the
service of proceedings of partition, by Revenue Court, vide Ex.
D-8, upon the plaintiff/appellant was not proper and in the
circumstances, the order of partition by Revenue Court is not
binding upon the plaintiff. Both the Courts below therefore,
erred in law in dismissing the suit of the plaintiff on the ground
that she was properly served in partition proceedings.”

From bare reading of section 248 of the Code itself it is clear that the
proceedings under section 248 of the Code, are summary proceedings, and so far
as question of title is concerned, such proceedings do not have effect of res-
judicata. In the case of Maa Kaila Devi Enterprises through its Partners v. State
of M.P. and ors., 2012(2) MPLJ 562 (DB) (para 16), a division bench of this
Court had considered the nature and scope of enquiry under section 248 of the
Code and held that the procedure prescribed under section 248 of the Code in
regard to ejectment is summary in nature.

In view of the aforesaid legal position it can very well be said that
principle/procedure of first exhausting of available alternative/statutory remedy is
applicable only in the case of approaching to the High Court under Article 226/227
of the Constitution of India and not in respect of invoking of jurisdiction of Civil
Court under section 9 of Civil Procedure Code, unless jurisdiction of civil Court is
clearly excluded creating bar under the Code/special Act itself or any finality has
been given to the order under the Code.

253. CIVIL PROCEDURE CODE, 1908 — Sections 10 and 151

Stay of suit — Plaintiff and defendant are real brothers — Plaintiff filed
suit for permanent injunction, possession, mesne profits and
compensation — Earlier, a suit was filed by other members of joint
Hindu family for declaration and injunction relating to the same suit
property, in which both plaintiff and defendant were co-defendants —
Co-defendants cannot file counter-claim against each other, therefore,
the interse dispute between them was not a subject-matter of earlier
suit — It can be decided only in a separate suit — Section 10 of CPC
will not apply in such a case and therefore suit is maintainable and not
liable to be stayed.
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Arvind Kumar v. Trilok Kumar

Order dated 12.03.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Petition No. 2480 of
2021, reported in 2024(3) MPLJ 650

Relevant extracts from the order:

The previous suit was filed by mother and two brothers i.e. Santosh Kumar
and Sanjay Kumar against remaining 2 brothers i.e. Arvind Kumar and Trilok
Kumar (plaintiff and defendant in the present suit) in respect of the whole Joint
Hindu Family Property. The plaintiffs are seeking declaration of title of a joint
owner of the suit property and the injunction that defendants be restrained not to
sale the same to anyone. In the said suit, the present plaintiff filed separate written
statement as defendant No.1 and in which by way of special pleading he pleaded
that the Tehsildar Malharganj in case No.45-A of 27/1989-1990 vide order dated
10.07.1990 recorded his name as owner of the suit land bearing survey No.1181
area 0.670 hectare. The defendant is separately contesting the earlier suit (now
first appeal) as defendant No.2. The present suit is filed by plaintiff Arvind
Kumar in order to protect his suit land from the defendant by seeking permanent
injunction and now the possession because during pendency of the possession the
defendant said to have dispossessed him.

Therefore, the dispute between plaintiff and defendant is altogether different
dispute in which plaintiff is seeking decree for possession and protection of his
suit land. Plaintiff and defendant both are codefendants in the previous suit and it
is a settled law that the codefendants cannot fight against each other as they
cannot file a counter claim against each other. Hence, any inter se dispute
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between plaintiff and defendant in respect of survey No.1181 area 0.670 hectare
cannot be decided in pending first appeal before this Court.

The Apex Court in case of Rohit Singh and ors. v. State of Bihar(Now
State of Jharkhand) and ors., (2006) 12 SCC 734 and now in case of Damodhar
Narayan Sawale v. Tejrao Bajirao Mhaske, 2023 SCC OnLine SC 566 has held
that codefendants cannot file the counter claim against each other, therefore, the
inter se dispute between the co-defendants cannot be decided and if they have a
separate dispute in respect of one of the property, they can contest separately and
for which Section 10 of CPC will not apply.

254. CIVIL PROCEDURE CODE, 1908 — Section 11

Res judicata — Applicability between the co-defendants — Held, the
principle of res judicata is applicable not only between the plaintiff
and the defendants but also between the co-defendants on fulfilment of
three primary conditions i.e. there is conflict of interest between the
co-defendants, there is necessity to decide the said conflict in order to
give relief to plaintiff and there is final decision adjudicating the said
conflict — When in earlier suit, rights of co-defendants in respect of suit
land were neither in issue nor adjudicated even, principle of res judicata
will not be applicable.
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Har Narayan Tewari (D) through Legal Representatives v.
Cantonment Board, Ramgarh Cantonment and ors.

Judgment dated 08.07.2024 passed by the Supreme Court in Civil
Appeal No. 8829 of 2010, reported in (2024) 8 SCC 114
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Relevant extracts from the judgment:

The general policy behind the principle of res judicata as enshrined under
Section 11 CPC is to avoid parties to litigate on the same issue which has already
been adjudicated upon and settled. This is in consonance with the public policy so
as to bring to an end the conflict of interest on the same issue between the same
parties. One of the basic essential ingredients for applying the principle of res
judicata, as stated earlier also, is that the matter which is directly and substantially
in issue in the previous litigation ought not to be permitted to be raised and
adjudicated upon in the subsequent suit. It is a settled law that the principle of res
judicata is applicable not only between the plaintiff and the defendants but also
between the co-defendants. In applying the principle of res judicata between the
co-defendants, primarily three conditions are necessary to be fulfilled, namely, (i)
there must be a conflict of interest between the co-defendants; (ii) there is
necessity to decide the said conflict in order to give relief to plaintiff; and (ii1)
there is final decision adjudicating the said conflict. Once all these conditions are
satisfied, the principle of res judicata can be applied inter se the co-defendants.

(]
255. CIVIL PROCEDURE CODE, 1908 — Section 20 and Order 1 Rules 3 & 7

(i) Civil suit — Issue of territorial jurisdiction — Suit was filed by the
plaintiff for recovery of payment of goods shipped — The contract
comprised of sale of goods which took place at Delhi and Shipment
of goods from Mumbai to Djibouti — Appellant alleged that they
were not part of the first transaction which occurred at Delhi, hence,
suit could not have been brought against them in Delhi — Held,
transactions were intertwined and cannot be compartmentalized —
Plea of not having territorial jurisdiction was set aside.

(ii) Issue of territorial jurisdiction — Preliminary issue — Question of
territorial jurisdiction should not be deferred — It should be
decided at the outset.
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Arcadia Shipping Limited v. Tata Steel Limited and ors.

Judgment dated 16.04.2024 passed by the Supreme Court in Civil
Appeal No. 5599 of 2024, reported in (2024) 9 SCC 374

Relevant extracts from the judgment:

Section 20(c) of the Code accords dominus litis to the plaintiff to institute
a suit within local limits of whose jurisdiction the cause of action, wholly or in
part arises. Every suit is based upon the cause of action, and the situs of the cause
of action, even in part, will confer territorial jurisdiction on the court. The
expression ‘cause of action’ can be given either a restrictive or wide meaning.
However, it is judicially read to mean - every fact that the plaintiff should prove
to support their right to the judgment.

Order I Rule 3 of the Code states that the plaintiff may join as a defendant
in one suit, all persons against whom, the plaintiff claims the right to relief in
respect of, or arising out of, the same act or transaction or series of transactions.
The claim viz. the defendants can be joint, several or in the alternative. Thus, it is
permissible to file one civil suit, even when, separate suits can be brought against
such persons, when common questions of law and fact arise.

Order I Rule 7 of the Code permits a plaintiff who is in doubt as to the
person from whom they are entitled to obtain redress, to join two or more
defendants in order that the question as to which of the defendants is liable, and to
what extent, can be decided in one suit.

The supply order was placed in Delhi and the payment was to be released
in Delhi. Accordingly, the cause of action arose in part at Delhi, in terms of
Section 20(c) of the Code. As per Order I Rules 3 and 7 of the Code, it was
permissible for Bhushan Steel to enjoin in a single suit all the defendants,
including Arcadia. Their claim of right to relief lies against all such defendants.
Further, the relief claimed was in respect of or arising out of a series of
transactions, the sale of goods and then their shipment, which transactions were
connected and synchronized with the relief claimed. The cause of action could not
have been adjudicated without impleading all the defendants as parties. Thus, in
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terms of Order I Rule 3, the relief claimed by Bhushan Steel lies against all the
defendants, albeit to different extents and was ‘in respect of and arises out of a
series of transactions’. Thus, Bhushan Steel was within its rights to enjoin all the
defendants under a single suit as per Order I Rule 7 of the Code such that the
extent of liability of each defendant could be decided in the same suit.

Therefore, the Division Bench of the High Court was right in setting aside
the finding recorded by the Single Judge viz issue no. 1 — territorial jurisdiction.

However, we must also record that a question of territorial jurisdiction
should ordinarily be decided at the outset rather than being deferred till all matters
are resolved.

256. CIVIL PROCEDURE CODE, 1908 — Section 20 and Order 7 Rule 10
Return of plaint on the ground of territorial jurisdiction — Civil suit for
recovery of money is filed before the court at Mhow, District Indore —
Application for return of plaint filed by the defendant on the ground
that no cause of action has arisen at office of plaintiff in Mhow, District
Indore, which was rejected by the trial court — As per plaint,
negotiations took place at Delhi — None of the defendants has ever had
any negotiations or agreement at Mhow — All defendants reside at
Bombay and no corporate office of defendant is situated at Mhow — E-
mails and phone calls received at Mhow, do not create any cause of
action regarding negotiations — Trial court of Mhow lacks territorial
jurisdiction — Order set aside and trial court directed to return the
plaint with liberty to file before competent court.
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Sunil Lulla v. Nirmala Janki Cinemas Pvt. Ltd., Mhow and ors.

Order dated 05.02.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Civil Revision No. 241 of 2015,
reported in 2024(3) MPLJ 656

Relevant extracts from the order:

The term “cause of action” has certainly not been defined in civil procedure
code but, Courts of India have perceived the entire bundle of facts to be the
relevant facts for constituting a cause of action, which relate the place of
occurrence. The facet of “cause of action” would postulate accrual of all relevant
facts at a place for attracting “territorial jurisdiction” of a court and as such the
phrase. In respect of any cause of action arising at any place where it has also a
subordinate office, at such place” used in the explanation appended to Clause (c)
of Section 20, Civil Procedure Code would acquire prominence for appreciating
the fact of the accrual of the cause of action at particular place.

In the present case, according to plaint negotiation took place in Delhi at Mr.
Ponty Chaddhas Farm House, thus no cause of action has arisen at Mhow as none
of the defendants has ever had any negotiation or agreement at Mhow which may
give rise to the cause of action at Mhow as such, nothing material has taken place
at village-Kadoria, Tehsil Mhow.

In the considered opinion of this Court, findings of the court below is that
plaintiff had received certain e-mails and phone calls at Mhow, hence, cause of
action has arisen at Mhow is totally misplaced. All the defendants resided in
Bombay and no corporate office of the defendants is situated at Mhow and no
negotiation took place at Mhow and, therefore, E-mails do not create any cause of
action regarding negotiation, hence, in the considered opinion of this Court, trial
court has committed error in holding that court at Mhow has territorial jurisdiction
to try the suit filed by respondent.

[

257. CIVIL PROCEDURE CODE, 1908 — Section 51 and Order 21 Rules 37 and 40
Execution of money decree — Arrest and detention of judgment-debtor —
Procedure prescribed under Order 21 Rule 40 has to be followed and
Executing Court is required to conduct an enquiry — Notice issued to
judgment-debtor as per Order 21 Rule 37 — Judgment-debtor appears
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before Executing Court in compliance of the said notice — Without
conducting an enquiry, judgment-debtor has been directed to be sent to
civil prison — Held, before sending judgment-debtor to civil prison,
proviso to section 51 has to be complied with and Executing Court has
to record its satisfaction for sending judgment-debtor to civil prison —
Order passed without following mandatory provision, not sustainable.
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Jeevan Singh v. Jagdish

Order dated 18.03.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Petition No. 7406 of 2023,
reported in 2024(3) MPLJ 307

Relevant extracts from the order:

Before ordering detention of judgment debtor in civil prison, the Court has
to record reasons in writing of its satisfaction of existence of any of the conditions
enumerated in Clause (a), Clause (b) or Clause (c) of the proviso to Section 51. It
is specifically mandated that prior to detention of judgment debtor in civil prison
reasons have to be recorded in writing, satisfaction has to be arrived at and at least
one of the contingencies contemplated under Clause (a), Clause (b) or Clause (c)
of the proviso have to be held to be existing. The procedure which has been laid
down in sub-rule (1) of Rule 40 of Order 21 has to be followed and the conditions
laid down in the proviso to Section 51 have to be held existing.

In this regard, I may profitably refer to the decision of this Court in
Subhash Chand Jain v. Central Bank of India, AIR 1999 MP 195 in which it
has been held as under:-
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“From a bare reading of the relevant provisions quoted above, it is
evident that when executing Court exercises discretion of issuing
show cause against the detention in prison then executing Court
has to follow the procedure laid down in Clause (1) of Rule 40 of
Order 21 which provides that after notice issued under Rule 37; the
Court shall proceed to hear the decree holder and to take all such
evidence as may be produced by him in support of his application
for execution and shall then give the judgment-debtor an
opportunity of showing cause why he should not be committed to
the civil prison. In the case in hand the executing Court after
issuing show cause did not hold any enquiry as contemplated of
Clause (1) of Rule 40 of Order 21 nor has complied the conditions
laid down in proviso to Section 51 so as to record its reasons after
its satisfaction for detaining or sending the judgment-debtor in

civil prison”

258. CIVIL PROCEDURE CODE, 1908 — Section 51 and Order 21 Rules 37 and 40

)

(i)

Execution of money decree by detention of judgment-debtor in
civil prison — When can be ordered? Whenever an application
under Order 21 Rule 37 CPC is filed, the Executing Court has to
follow the procedure laid down under Order 21 Rule 40(1) CPC —
Executing Court neither conducted any enquiry as contemplated
in clause (1) of Rule 40 nor recorded any satisfaction as provided
in proviso to section 51 for detaining or sending the judgment-
debtor to civil prison — Order not sustainable.

Money decree — Execution by detention of judgment-debtor in
civil prison — Judgment-debtor has no property or source to pay
decreetal amount — Cannot be sent to civil prison due to poverty as
poverty is not an offence. (Jolly George Varghese & anr. v. Bank of
Cochin, AIR 1980 SC 470 relied on).
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Sadkik Akaram v. Kuldeep

Order dated 30.01.2024 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 7452 of 2023, reported in
2024(3) MPLJ 69

Relevant extracts from the order:

Bare reading of the said provisions shows that when executing Court
exercises discretion of issuing show cause against the detention in prison then
executing Court has to follow the procedure laid down in clause (1) of Rule 40 of
Order 21 which provides that after issuance of notice under Rule 37, the Court
shall proceed to hear the decree holder and to take all such evidence as may be
produced by him in support of his application for execution and shall then give
the judgment-debtor an opportunity of showing cause why he should not be
committed to the civil prison. In the instant case the executing Court after issuing
show cause did not hold any enquiry as contemplated in Clause (1) of Rule 40 of
Order 21 nor has complied the conditions laid down in proviso to S. 51 so as to
record its reasons after its satisfaction for detaining or sending the judgment-
debtor in civil prison.

It is clear that merely because there is a money decree in favour of
respondent/D.H., the petitioner/J.D. who has no property or source to pay the
decreetal amount, cannot be sent to civil prison because poverty is not an offence.
The impugned order also does not show that executing Court has followed the
provisions contained in Section 51, Order 21 rule 37 and 40 CPC in their true
letter and spirit.
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259. CIVIL PROCEDURE CODE, 1908 — Section 141, Order 7 Rule 11 and
Order 20 Rule 12
Mesne Profits — Decree for recovery of possession passed in 1973
specifically provided for holding an inquiry regarding mesne profits in
accordance with Order 20 Rule 12 CPC - In 2014, decree
holder/respondents moved an application for holding an inquiry
regarding mesne profits — Judgment debtor/Petitioner filed an
application under Order 7 Rule 11(d) of CPC contending that it is
barred by limitation and therefore, should be rejected — Held, the
application for determination of mesne profits by conducting an inquiry
as directed by the decree, is continuation of the suit and is in the nature
of preparation of the final decree — Where no limitation is prescribed, it
would be inappropriate for a Court to provide limitation — Application
for such inquiry cannot be said to be barred by limitation — Order
rejecting the said application filed by judgment-debtor upheld.

fufdar ufbar wfdr, 1908 — o1 141, QY 7 99 11 &
ameer 20 e 12

I=T: BIF oM — Beol b YJE U (eMEuy uifld) =g 1973 #
uiRe s & faRmea: a7 gaenfa o & @fedr & smawr 20
12 & IER A=< Dl o™ & ek 8g g & Smeeft — 2014
ﬁm&uﬁ/wﬁﬁﬁmﬂwaﬂﬁuﬁwaﬂ#%@m
fBd S qraa srdes ugd fhar — Aol /aifreredat 7 wfear
$ ARy 7 F9F 11 (@) @ Ifqla smasd gwga fHar & Swie
Jmdee IR 9189 © 9 ¥ R far o =nfey — aifafReiRa,
3=T: BIeie o fgiRer 3 oiiw fod oM & forg gega fear
IS ST & FQemgaR 2 3R I8 T @ fRawar 2 sk sifam
LR & TIRY @Ry & — S8l Dl URGMT graena 8 © 98l
T @ fog gRE™T graenta &R Igfa § — Ui S ©g
Ud e P URAWT | Qi M1 T8I AT S Wl —
foffoerofl g™T uvgd 53 T e & iR fd oI & ety

# gite @ T |
Choudappa and anr. v. Choudappa since deceased by LRs. and ors.

Order dated 03.09.2024 passed by the Supreme Court in Special
Leave Petition (C) No. 3056 of 2023, reported in (2024) 9 SCC 236
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Relevant extracts from the order:

It is in the light of the provision of Order 20 Rule 12 CPC that the Court
of first instance while passing the judgment and order dated 12.07.1973 had
specifically stated as under: -

“An inquiry be held regarding future mesne profits of the said suit

lands from the date of the suit, that is 24-9-1963 under Order 20

Rule 12(a) CPC”

Now, such an inquiry is nothing but a continuation of the suit and is in the
nature of preparation of the final decree and as such, it cannot be said that any
application moved as a reminder for completing the inquiry is barred by limitation
or is liable to be dismissed on the ground of delay or laches.

The learned counsel for the petitioners has placed reliance upon a recent
decision of this Court in M/s. North Eastern Chemicals Industries (P) Ltd. &
anr. v. M/s. Ashok Paper Mill (Assam) Ltd. & anr. passed in Civil Appeal No.
2669 of 2013 on 11™ December, 2023 to contend that where no limitation is
provided, steps ought to be taken for initiation of proceedings within a reasonable
time and not decades later.

In the aforesaid relied upon decision, the Court has clearly stated that in a
situation where no limitation stands provided either by specific applicability of
the Limitation Act or by the special statute governing the dispute, the Trial Court
must undertake a holistic assessment of the facts and circumstances of the case to
examine the possibility of delay. When no limitation stands prescribed, it would
be inappropriate for a Court to supplement the legislature’s wisdom by its own
and provide a limitation.

In view of the aforesaid decision also, no limitation as an absolute rule
could be provided in such matters and it depends upon the facts and
circumstances of each case whether the proceedings have been initiated in a fairly
reasonable time.

The two Courts below having held that the proceedings are not barred by
limitation and that actually the proceedings are not in the nature of a fresh
proceedings, rather than a continuation of the old suit in the form of a preparation
of the final decree, we cannot find fault with the said decisions. We are not
inclined to grant any indulgence in the matter. The present petition is,
accordingly, dismissed.
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260. CIVIL PROCEDURE CODE, 1908 — Section 151
Insufficiently stamped instrument — Admitted in evidence and marked
as exhibit — Whether such order/proceeding can be recalled? Held, Yes
— Admission of an insufficiently stamped instrument and its marking as
exhibit in evidence can be recalled for the ends of justice by the court in
exercise of inherent powers saved by section 151 CPC.
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G.M. Shahul Hameed v. Jayanthi R. Hegde

Judgment dated 09.07.2024 passed by the Supreme Court in Civil
Appeal No. 1188 of 2015, reported in AIR 2024 SC 3339

Relevant extracts from judgment:

The Presiding Officer of a court being authorised in law to receive an
instrument in evidence, is bound to give effect to the mandate of Sections 33 and
34 and retains the authority to impound an instrument even in the absence of any
objection from any party to the proceedings. Such an absence of any objection
would not clothe the Presiding Officer of the court with power to mechanically
admit a document that is tendered for admission in evidence. The same limitation
would apply even in case of an objection regarding admissibility of an instrument,
owing to its insufficient stamping, being raised before a court of law. Irrespective
of whether objection is raised or not, the question of admissibility has to be
decided according to law. The Presiding Officer of a court when confronted with
the question of admitting an instrument chargeable with duty but which is either
not stamped or is insufficiently stamped ought to judicially determine it.
Application of judicial mind is a sine qua non having regard to the express
language of Sections 33 and 34 and interpretation of pari materia provisions in
the Stamp Act, 1899 (“the 1899 Act” hereafter) by this Court. However, once a
decision on the objection is rendered — be it right or wrong — Section 35 would
kick in to bar any question being raised as to admissibility of the instrument on
the ground that it is not duly stamped at any stage of the proceedings and the party
aggrieved by alleged improper admission has to work out its remedy as provided
by Section 58 of the 1957 Act.
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Profitable reference may be made to the decision of this Court in Javer
Chand v. Pukhraj Surana, AIR 1961 SC 1655. There, provisions of Section 36
of the 1899 Act, which is pari materia Section 35 of the 1957 Act, came up for
consideration. A Bench of four Hon'ble Judges of this Court held that when a
document's admissibility is questioned due to improper stamping, it must be
decided immediately when presented as evidence. The relevant paragraph is
extracted hereunder :

“Where a question as to the admissibility of a document is
raised on the ground that it has not been stamped, or has not been
properly stamped, it has to be decided then and there when the
document is tendered in evidence. Once the court, rightly or
wrongly, decides to admit the document in evidence, so far as the
parties are concerned, the matter is closed. Section 35 is in the
nature of a penal provision and has far-reaching effects. Parties to a
litigation, where such a controversy is raised, have to be
circumspect and the party challenging the admissibility of the
document has to be alert to see that the document is not admitted in
evidence by the court. The court has to judicially determine the
matter as soon as the document is tendered in evidence and before
it is marked as an exhibit in the case. The record in this case
discloses the fact that the hundis were marked as Exts. P-1 and P-2
and bore the endorsement “admitted in evidence” under the
signature of the court. It is not, therefore, one of those cases where
a document has been inadvertently admitted, without the court
applying its mind to the question of its admissibility. Once a
document has been marked as an exhibit in the case and the trial
has proceeded all along on the footing that the document was an
exhibit in the case and has been used by the parties in examination
and cross-examination of their witnesses, Section 36 of the Stamp
Act comes into operation. Once a document has been admitted in
evidence, as aforesaid, it is not open either to the trial court itself
or to a court of appeal or revision to go behind that order. Such an
order is not one of those judicial orders which are liable to be
reviewed or revised by the same court or a court of superior
jurisdiction.”
Once again, addressing a matter concerning Section 36 of the 1899 Act, a

Bench of three Hon'ble Judges of this Court in Ram Rattan v. Bajrang Lal,
(1978) 3 SCC 236 held as follows:
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“When the document was tendered in evidence by the plaintiff
while in witness box, objection having been raised by the
defendants that the document was inadmissible in evidence as it
was not duly stamped and for want of registration, it was
obligatory upon the learned trial Judge to apply his mind to the
objection raised and to decide the objects in accordance with law.
Tendency sometimes is to postpone the decision to avoid
interruption in the process of recording evidence and, therefore, a
very convenient device is resorted to, of marking the document in
evidence subject to objection. This, however would not mean that
the objection as to admissibility on the ground that the instrument
is not duly stamped is judicially decided; it is merely postponed. In
such a situation at a later stage before the suit is finally disposed of
it would nonetheless be obligatory upon the court to decide the
objection. If after applying mind to the rival contentions the trial
court admits a document in evidence, Section 36 of the Stamp Act
would come into play and such admission cannot be called in
question at any stage of the same suit or proceeding on the ground
that the instrument has not been duly stamped. The court, and of
necessity it would be the trial court before which the objection is
taken about admissibility of document on the ground that it is not
duly stamped, has to judicially determine the matter as soon as the
document is tendered in evidence and before it is marked as an
exhibit in the case and where a document has been inadvertently
admitted without the court applying its mind as to the question of
admissibility, the instrument could not be said to have been
admitted in evidence with a view to attracting Section
36 (see Javer Chand v. Pukhraj Surana, AIR 1961 SC 1655). The
endorsement made by the learned trial Judge that “Objected,
allowed subject to objection”, clearly indicates that when the
objection was raised it was not judicially determined and the
document was merely tentatively marked and in such a situation
Section 36 would not be attracted.”

On the face of such an order, it does not leave any scope for doubt that on
the date the GPA was admitted in evidence and marked as an exhibit, the trial
court did not deliberate on its admissibility, much less applied its judicial mind,
resulting in an absence of judicial determination. In the absence of a “decision” on
the question of admissibility or, in other words, the trial court not having
“decided” whether the GPA was sufficiently stamped, Section 35 of the 1957 Act
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cannot be called in aid by the respondent. For Section 35 to come into operation,
the instrument must have been “admitted in evidence” upon a judicial
determination. The words “judicial determination” have to be read into Section
35. Once there is such a determination, whether the determination is right or
wrong cannot be examined except in the manner ordained by Section 35.
However, in a case of “no judicial determination”, Section 35 is not attracted.

In the light of the aforesaid reasoning of the trial court of admitted failure on
its part to apply judicial mind coupled with the absence of the counsel for the
appellant before it when the GPA was admitted in evidence and marked exhibit, a
factor which weighed with the trial court, we have no hesitation to hold that for all
purposes and intents the trial court passed the order dated 19-10-2010 in exercise
of its inherent power saved by Section 151 CPC, to do justice as well as to
prevent abuse of the process of court, to which inadvertently it became a party by
not applying judicial mind as required in terms of Sections 33 and 34 of the 1857
Act. We appreciate the approach of the trial court in its judicious exercise of
inherent power.

261. CIVIL PROCEDURE CODE, 1908 — Section 151 and Order 14 Rules 3 & 5§
PUBLIC TRUSTS ACT, 1951 (M.P.) — Section 26
Proceeding u/s 26 of the Act of 1951 — Framing of issues — The scheme
of the Act stipulates the need for an inquiry u/s 26 — The object is to
provide a speedy and efficacious remedy — Mandatory provisions
applicable to the trial of a regular civil suit, cannot be applied to
proceedings u/s 26 mechanically — Framing of issues is not mandatory,
either expressly or by necessary implication — Discretion lies in the
hands of the court; it can either frame the issues or frame the points of
determination while finally deciding the matter — Application for
framing of issues found to be rightly rejected.
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Vijay Kumar Tevraiya and ors. v. Registrar Public Trust and
Sub-Divisional Officer (Revenue), Tikamgarh and ors.

Order dated 01.02.2024 passed by the High Court of Madhya
Pradesh in Writ Petition No. 19978 of 2022, reported in 2024(3)
MPLJ 509

Relevant extracts from the order:

The scheme of the Act of 1951 does not provide for a “trial”, but an
“inquiry”. Thus, the mandatory provisions as applicable to trial of a regular civil
suit cannot be mechanically applied to proceedings under Section 26 of the Act of
1951.

The reliance of the petitioners on para-41 of the judgement of the Hon’ble
Supreme Court in the case of Ramrameshwari Devi v. Nirmala Devi & Ors.,
2011 (8) SCC 249, seems to be misplaced as the said matter arose from a regular
civil suit. The learned counsel also relied on para-19 of the judgment in the case
of Makhan Lal Bangal v. Manas Bhunia, 2001 (2) SCC 652, to contend that
framing of issues is of paramount importance in the proceedings. However, in the
same judgement the Hon’ble Supreme Court in para 21 has held that defective
framing of the issues though material, has not vitiated the trial inasmuch as the
parties have gone to the trial with full knowledge of the allegations and counter-
allegations made in the pleadings.

A Division Bench of this Court, in the case of Dhanpal Singh & ors. v.
Hariram, AIR 1974 MP 32, has considered the scope of proceedings under
sections 26 and 27 of the Act of 1951 and has held that under section 27 the
District Judge is given authority to decide whether a Trust is being properly
managed or not, and if it is not being properly managed, then it can remove
trustee (s), appoint trustee (s) and can give directions regarding management of
the Trust. Thus, the scope is only to decide the aspects of management of Public
Trust. By barring Civil Suit, the intention is to provide speedy efficacious remedy.
The counsel for the respondents seem to be correct in submitting that if the same
procedure as trial in a regular civil suit is followed, then the very objective of
carving out the speedy remedy through the District Court shall be frustrated.
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The reliance on section 28 of the Act of 1951 seems to be misplaced. The
said provision merely enables the Registrar is having power to take evidence.
Mere enabling a court or authority to take evidence does not make it mandatory to
frame issues, unless provided expressly or by necessary implication.

Thus, the petition seeking framing of issues holding it to be mandatory part of
procedure seems to be misconceived. The scheme of sections 26 to 32 of the Act of
1951 does not provide for any such mandatory procedure for framing of issues,
either expressly or by necessary implication. The District Court has already held
that points of determination will be framed while finally deciding the matter. The
Court is not barred from framing issues and/or from taking evidence. However, the
discretion exercised by the Court in refusing to frame issues cannot be interfered
with by holding it to be a violation of mandatory provision.

262. CIVIL PROCEDURE CODE, 1908 — Order 6 Rule 17 and Order 41
Rule 27
Amendment of plaint when suit is remanded — Documents of plaintiff
taken on record in appeal under Order 41 Rule 27 of CPC and the
matter was remanded to the trial court — Said documents were not in
possession of the plaintiff during trial — Application for amendment of
plaint was filed when matter was remanded to trial court - Amendment
sought was with reference to additional documents filed — Held,
amendment would not change the nature of suit — Application should be
allowed.

ffaer ufdsar wfedr, 1908 — 3w 6 9 17 Td ey 41 39 27
are yfouf¥d fPu oM wR a9 v § GauE — 3lia # SRy 41
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B Gey H o — IMWMAuiRT, Ty a9 ® wWwy ¥ gRadd A8
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Riyazuddin v. Nisaruddin @ Antim Lala and ors.
Order dated 22.03.2024 passed by the High Court of Madhya

Pradesh (Indore Bench) in Miscellaneous Petition No. 1689 of
2023, reported in 2024(4) MPLJ 94
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Relevant extracts from the order:

This Court has held that after remand, the jurisdiction of the lower Court
depends upon the terms of the order of remand, and this Court has directed the
trial court to frame additional issues, if any, necessary and to decide the same in
accordance with law, thus, merely if the Appellate Court has not specifically
directed to the trial court to entertain an application for amendment, it cannot be
inferred that the Appellate Court had restricted the same. As already observed, it
has been held by the appellate court that the documents which have been filed by
the petitioner/plaintiff under Order 41 Rule 27 of the CPC, were not available
with the petitioner/plaintiff during the trial. In such circumstances, if the
petitioner/plaintiff is not allowed to incorporate the aforesaid documents in the
body of the plaint, the order on the application under Order 41 Rule 27 of the
CPC, which was allowed by the district appellate court would become otiose, and
that cannot be the intention of the District Appellate Court.

263. CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11

LIMITATION ACT, 1963 — Section 17

(i) Rejection of plaint under Order 7 Rule 11 CPC - Scope — Grounds
as contained in Rule 11 are not exhaustive and are merely
illustrative — Plaint can be rejected on other grounds also, if suit is
not maintainable.

(i) Rejection of plaint — Plaintiff, who himself was the executant of the
gift deed, filed the suit seeking for declaration that gift deeds are
null and void — Suit filed after three years of execution of gift
deeds — Plaintiff tried to bring the suit within limitation period by
using clever drafting — Plaint found to be manifestly vexatious and
not disclosing a clear right to sue — Held, suit is barred by law —
Order of trial court rejecting application under Order 7 Rule 11
was quashed.

(iiif) Limitation for filing suit — If a suit is based upon multiple causes
of action, period of limitation will begin to run from date when
right to sue first occurs — Successive violations will not give rise to
fresh cause of action.
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Manjula Chordiya and anr. v. Bharat Chordiya and anr.

Order dated 06.03.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Civil Revision No. 115 of 2022,
reported in 2024(3) MPLJ 132

Relevant extracts from the order:

In the instant case, respondents No.l/plaintiff's main plea is that the
applicants have committed fraud with him, but it is noteworthy that plaintiff
himself is the executor of the said gift deeds, which were executed in the year
2016, therefore, the aforesaid fact was known to the plaintiff since the execution
of the gift deeds i.e. in the year 2016, but soon after the execution of the gift deeds
plaintiff has not filed any suit against the appellants/defendants No.l and 2 for
setting aside the aforesaid gift deeds and for declaring them as null and void,
since the present civil suit has been filed on 06/07/2021. As per the Article 58 of
the Limitation Act, the period of limitation is three years and if a suit is based
upon multiple causes of action, the period of limitation will begin to run from the
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date when the right to sue first accrues. The successive violation of the right will
not give rise to fresh cause of action and suit is liable to be dismissed from the
day when the right to sue first accrued.

It is also observed that averments made in the instant plaint, are cleverly
drafted to bring suit within limitation and false plea of alleged compromise in a
suit filed by plaintiff's brother is raised in the plaint. It is alleged that as per the
terms of compromise with plaintiff's brother, gift deeds were executed by the
plaintiff in favour of the defendants No.l and 2. The plaintiff did not file any
relevant document in support of alleged compromise. From bare reading of the
plaint, it is found that plaint is manifestly vexatious and meritless and not
disclosing a clear right to sue, therefore, the trial Court should exercise its power
under Order VII Rule 11 of CPC to ascertain the materials for cause of action.

Therefore, it is a settled position of law that the averments and the
allegations made in the instant plaint are required to be considered at the time of
deciding the application under Order VII Rule 11 CPC is accepted, in that case
also by such vague allegations with respect to the date of knowledge, the plaintiff
cannot be permitted to challenge the documents after a period of 05 years. By
such a clever drafting and using the word “fraud”, the plaintiff has tried to bring
the suit within the period of limitation invoking Section 17 of the Limitation Act.

Thus, in view of the aforesaid law laid down by Hon'ble the Apex Court and
for the reasons cited above, this Court is of the considered opinion that the
provision of Order VII Rule 11 of CPC is not exhaustive and is merely illustrative
and in a suit if not maintainable, plaint can be rejected on other grounds also.

In view of the aforesaid, the civil suit filed by the respondent No.1/plaintiff
is hopelessly barred by law and allowing its continuance would be gross misuse
of process of law. Hence, the plaint deserves to be rejected, but the trial Court has
erred in not exercising the power under Order VII Rule 11 of CPC. For the
reasons cited above, impugned order passed by the trial Court cannot be sustained
and it deserves to be quashed.

(]
264. CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11
TRANSFER OF PROPERTY ACT, 1882 — Section 53-A
Suit for permanent injunction — Maintainability — Plaintiff instituted
the suit on the basis of agreement to sell the immovable property for
protecting his possession u/s 53A of the Transfer of Property Act —
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Plaintiff failed to claim relief of specific performance — No averments in
the plaint showing that conditions which are necessary u/s 53-A of the
Act for defending or protecting possession are fulfilled — Suit is not
maintainable — Plaint rejected.

fufder ufsear wfaar, 1908 — e 7 =9 11
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Pushpa Patel and ors. v. Neelima Tiwari and anr.

Order dated 25.01.2024 passed by the High Court of Madhya
Pradesh in Civil Revision No. 381 of 2022, reported in 2024(3)
MPLJ 78

Relevant extracts from the order:

A bare perusal of the plaint averments would reveal that there is no pleading
why suit for specific performance has not been filed. Further, there is no averment
in the plaint fulfilling the conditions, which are necessary in order to defend or
protect the possession under Section 53-A of the Act, as has been held by the
Supreme Court in the case of Sirmat Shamrao Suryavanshi and anr. v. Pralhad
Bairoba Suryavanshi (dead) by LRs and ors., 2002(1) MPLJ 589 (SC).
Therefore, even assuming the suit for permanent injunction maintainable in order
to protect possession under section 53-A of the Act of 1882 even without
claiming relief of specific performance, the suit was not maintainable as the
necessary ingredients to claim relief under section 53-A of the Act of 1882 are
absent in the plaint.

The matter can be looked from another angle also. The suit has been filed
before the trial Court on 02.2.2022 i.e. after 11 years of entering into an
agreement of sale. If filing of such suit, without claiming relief of specific
performance is allowed, then any person may enter into an agreement of sale by
giving a meager amount as earnest money and thereafter without showing his
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willingness to get the sale executed may retain possession, which is not
permissible under the law prevailing in the country.

So, in the above discussion, this Court finds that the Trial after perusing the
plaint averments has wrongly rejected the application under Order 7 Rule 11 of
CPC filed by applicants/defendants. Accordingly, it is found that suit filed by the
respondent/plaintiff seeking relief of permanent injunction without claiming relief
of specific performance of agreement is not maintainable. Hence, the impugned
order passed by the trial Court is set aside. The suit filed by the
respondent/plaintiff is rejected.

265. CIVIL PROCEDURE CODE, 1908 — Order 19 Rules 1 & 2 and Order 39
Rules 1 & 2
Suit for declaration and injunction — Plaintiff filed application for
issuance of temporary injunction under Order 39 Rules 1 & 2 which
was supported by affidavit — Defendant moved an application under
Order 19 Rules 1 & 2 for calling the plaintiff for cross-examination with
respect to the said affidavit — Trial Court rejected the application —
Whether order is justified? Held, No — Plaintiff claimed her right, title
and interest in the suit property whereas in earlier proceedings before
the revenue authorities, she had relinquished her right, title and interest
in the property in favour of her brother — The said contradiction can be
reconciled only when the deponent is called for cross-examination — But
the said cross-examination would be for limited purpose of deciding
application for temporary injunction — Provisions as contained in Order 19
Rules 1 & 2 and Order 39 Rules 1 & 2 also suggest that deponent (of
Affidavit) can be called for cross-examination to prove a particular fact.
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Ramyji Rai v. Champa Rai and ors.

Order dated 22.04.2024 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Petition No. 6745 of
2023, reported in 2024(3) MPLJ 520

Relevant extracts from the order:

Perusal of Order XIX indicates that any court may at any time for sufficient
reason may order that either facts may be proved by affidavit or that affidavit of
witness may be read at the hearing on such conditions as the court thinks
reasonable. Such conditions may include calling of deponent for cross-
examination (for limited purpose). Apparently, proviso appears to be independent
than the main provision but it further gives liberty to the court once court is
satisfied about the bonafide desires of either party about production of a witness
for cross-examination then instead of taking evidence by way of affidavit, court
can direct the witness to be produced by the party. Therefore, any fact or facts
including the facts about temporary injunction can also be proved through
examination of deponent who filed affidavit in support of certain facts.

Rule 2 of Order XIX give discretion to the parties to move appropriate
application for giving evidence by affidavit. In that manner, this provision is
affirmative in nature because it gives liberty or chance to a party to lead evidence
whereas Rule 1 appears to be enabling because under Rule 1, court directs the
party to prove particular facts by affidavit or by cross-examination of witness or
on such conditions as the court thinks reasonable. Therefore, Rule 1 and 2 infact
support each other to reach to the analogy that evidence on affidavit and cross-
examination of deponent can bring the truth about any particular fact.

One more aspect deserves consideration is Rule 1 of Order XXXIX which
starts with the expression “Where in any suit it is proved by affidavit or
otherwise”. It indicates the legislative intent that any fact can be proved by
affidavit or any other method other than it. That method can be by way of calling
deponent/witness. Therefore, word otherwise also leads to proposition that
deponent (of affidavit) can be called for cross-examination to prove particular
facts. In the present case, facts as surfaced in affidavit and in support of
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application under Order XXXIX Rule 1 and 2 CPC are to be verified. That can be
done by resorting to the provisions as contained in Order XIX of CPC.

However, it is to be kept in mind that said cross-examination would be
limited for the purpose for which deponent is called. Documents exhibited in this
regard would serve that purpose only.

[
266. COMMERCIAL COURTS ACT, 2015 — Section 12-A

PRACTICE AND PROCEDURE:

Commercial suit — Pre-litigation mediation — Bypassing statutory

mandate where urgent interim relief is sought for — Plaintiff has no

absolute choice and right to paralyse section 12-A of the Act — Prayer
for urgent interim relief should not be a disguise or mask to wriggle out

of and get over section 12-A of the Act — The Commercial Court has a

role to check when deception and falsity is apparent or established and

thereby should examine the nature and subject-matter of the suit, the
cause of action and the prayer of interim relief.
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Yamini Manohar v. T.K.D. Keerthi

Order dated 13.10.2023 passed by the Supreme Court in SLP (C)
Diary No. 32275 of 2023, reported in (2024) S SCC 815

Relevant extracts from the order:

This Court in Patil Automation Pvt. Ltd. & ors. v. Rakheja Engineers Pvt.
Ltd., (2022) 10 SCC 1 has held that Section 12A of the CC Act is mandatory. Pre-
litigation mediation is necessary, unless the suit contemplates urgent interim
relief. At the same time, the judgment observes:
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“In the cases before us, the suits do not contemplate urgent interim
relief. As to what should happen in suits which do contemplate
urgent interim relief or rather the meaning of the word
‘contemplate’ or urgent interim relief, we need not dwell upon it.
The other aspect raised about the word ‘contemplate’ is that there
can be attempts to bypass the statutory mediation under Section
12-A by contending that the plaintiff is contemplating urgent
interim relief, which in reality, it is found to be without any
basis. Section 80(2)CPC permits the suit to be filed where urgent
interim relief is sought by seeking the leave of the court. The
proviso to Section 80(2) contemplates that the court shall, if, after
hearing the parties, is satisfied that no urgent or immediate relief
need be granted in the suit, return the plaint for presentation to the
court after compliance. Our attention is drawn to the fact that
Section 12-A does not contemplate such a procedure. This is a
matter which may engage attention of the lawmaker. Again, we
reiterate that these are not issues which arise for our consideration.
In the fact of the cases admittedly there is no urgent interim relief
contemplated in the plaints in question.”

The aforesaid paragraph refers to Section 80(2) of the Code, which permits
the suit, praying urgent interim relief, to be filed by seeking the leave of the court.
The proviso to Section 80(2) of the Code states that, if, after hearing the parties,
the court is satisfied that no urgent or immediate relief is required to be granted in
the suit, the court may return the plaint for presentation to it after compliance with
requirements of Section 80(1) of the Code.

Section 12A of the CC Act does not contemplate leave of the court, as is
clear from the language and words used therein. Nor does the provision
necessarily require an application seeking exemption. An application seeking
wavier on account of urgent interim relief setting out grounds and reasons may
allay a challenge and assist the court, but in the absence of any statutory mandate
or rules made by the Central Government, an application per se is not a condition
under Section 12A of the CC Act; pleadings on record and oral submissions
would be sufficient.

The words used in Section 12A of the CC Act are — “A suit which does not
contemplate any urgent interim relief”, wherein the word “contemplate” connotes
to deliberate and consider. Further, the legal position that the plaint can be
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rejected and not entertained reflects application of mind by the court viz. the
requirement of ‘urgent interim relief’.

In the present case, it is an accepted fact that an urgent interim relief has
been prayed for and the condition that the plaint “contemplates” an urgent interim
relief is satisfied. Therefore, the impugned judgment/order of the Delhi High
Court dated 08.05.2023, which upholds the order of the District Judge
(Commercial Court)-01, South District at Saket, New Delhi dated 06.02.2023,
rejecting the application under Order VII, Rule 11 of the Code, is correct and in
accordance with law.

Our attention is drawn to the judgment of the High Court of Judicature at
Bombay in Kaulchand H. Jogani v. M/s. Shree Vardhan Investment & ors.,
2022 SCC OnLine Bom 4752, wherein the following observations have been
made:

“In my considered view, the proper course would be to assess
whether there are elements which prima facie indicate that the suit
may contemplate an urgent interim relief irrespective of the fact as
to whether the plaintiff eventually succeeds in getting the interim
relief. In a worst case scenario, where an application for interim
relief is presented without there being any justification whatsoever
for the same, to simply overcome the bar under Section 12A, the
Court may be justified in recording a finding that the suit in effect
does not contemplate any urgent interim relief and then the
institution of the suit would be in teeth of Section 12A
notwithstanding a formal application.”

The High Court of Delhi in Chandra Kishore Chaurasia v. R.A. Perfumery
Works Private Limited, 2022 SCC OnLine Del 3529 observes:

“The contention that it would be necessary for the plaintiff to file
an application seeking exemption from the provisions of Section
12A of the Commercial Courts Act, 2015, is unmerited. This Court
cannot accept the said contention for several reasons.

First of all, there is no provision under Section 12A of the
Commercial Courts Act, 2015 that requires the plaintiff to make
any such application in a suit which involves urgent interim reliefs.
As stated above, if the suit involves urgent interim relief, Section
12A of the Commercial Courts Act, 2015 is inapplicable and it is
not necessary for the plaintiff to enter into a pre-institution
mediation.

JOTI JOURNAL - DECEMBER 2024— PART II 514



Second, a suit, which does not contemplate urgent interim relief,
cannot be instituted without exhaustion of pre-institution
mediation, as required under Section 12A(1) of the Commercial
Courts Act, 2015. As noted above, the Supreme Court has held that
the said provision is mandatory and it is compulsory for a plaintiff
to exhaust the remedy of pre-institution mediation, in accordance
with the rules before instituting a suit. The Court has no discretion
to exempt a plaintiff from the applicability of Section 12A(1) of
the Commercial Courts Act, 2015. It is not permissible for the
court to pass an order contrary to law; therefore, an application
seeking exemption from engaging in pre-institution mediation, in a
suit that does not involve urgent interim reliefs, would not lie.

This Court also finds it difficult to accept that a commercial court
is required to determine whether the urgent interim reliefs ought to
have been claimed in a suit for determining whether the same is hit
by the bar of Section 12A(1) of the Commercial Courts Act, 2015.
The question whether a plaintiff desires any urgent relief is to be
decided solely by the plaintiff while instituting a suit. The court
may or may not accede to such a request for an urgent interim
relief. But that it not relevant to determine whether the plaintiff
was required to exhaust the remedy of pre-institution mediation.
The question whether a suit involves any urgent interim relief is
not contingent on whether the court accedes to the plaintiff's
request for interim relief.

The use of the words “contemplate any urgent interim relief” as
used in Section 12(1) of the Commercial Courts Act, 2015 are used
to qualify the category of a suit. This is determined solely on the
frame of the plaint and the relief sought. The plaintiff is the sole
determinant of the pleadings in the suit and the relief sought.

This Court is of the view that the question whether a suit involves
any urgent interim relief is to be determined solely on the basis of
the pleadings and the relief(s) sought by the plaintiff. If a plaintiff
seeks any urgent interim relief, the suit cannot be dismissed on the
ground that the plaintiff has not exhausted the pre-institution
remedy of mediation as contemplated under Section 12A(1) of the
Commercial Courts Act, 2015.”

We are of the opinion that when a plaint is filed under the CC Act, with a
prayer for an urgent interim relief, the commercial court should examine the
nature and the subject matter of the suit, the cause of action, and the prayer for
interim relief. The prayer for urgent interim relief should not be a disguise or
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mask to wriggle out of and get over Section 12A of the CC Act. The facts and
circumstances of the case have to be considered holistically from the standpoint of
the plaintiff. Non-grant of interim relief at the ad-interim stage, when the plaint is
taken up for registration/admission and examination, will not justify dismissal of
the commercial suit under Order VII, Rule 11 of the Code; at times, interim relief
is granted after issuance of notice. Nor can the suit be dismissed under Order VII,
Rule 11 of the Code, because the interim relief, post the arguments, is denied on
merits and on examination of the three principles, namely,

(i) prima facie case,
(i) irreparable harm and injury, and

(i11) balance of convenience. The fact that the court issued notice and/or granted
interim stay may indicate that the court is inclined to entertain the plaint.

Having stated so, it is difficult to agree with the proposition that the plaintiff
has the absolute choice and right to paralyze Section 12A of the CC Act by
making a prayer for urgent interim relief. Camouflage and guise to bypass the
statutory mandate of pre-litigation mediation should be checked when deception
and falsity is apparent or established. The proposition that the commercial courts
do have a role, albeit a limited one, should be accepted, otherwise it would be up
to the plaintiff alone to decide whether to resort to the procedure under Section
12A of the CC Act. An ‘absolute and unfettered right’ approach is not justified if
the pre-institution mediation under Section 12A of the CC Act is mandatory, as
held by this Court in Patil Automation Private Limited (supra). The words
‘contemplate any urgent interim relief” in Section 12A(1) of the CC Act, with
reference to the suit, should be read as conferring power on the court to be
satisfied. They suggest that the suit must “contemplate”, which means the plaint,
documents and facts should show and indicate the need for an urgent interim
relief. This is the precise and limited exercise that the commercial courts will
undertake, the contours of which have been explained in the earlier paragraph(s).
This will be sufficient to keep in check and ensure that the legislative object/intent
behind the enactment of section 12A of the CC Act is not defeated.

[
267. COURT FEES ACT, 1870 — Section 7(iv)(c), Schedule II and Article 17(lii)

CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11

Payment of court fees — Fixed or ad valorem — Suit was filed seeking

declaration that the sale deed be declared void — Plaintiff valued the suit

on the basis of value of land mentioned in the sale deed but paid fixed
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court fees for the relief of declaration and permanent injunction —
Plaintiff is an executant of sale deed which bears his thumb impression
and sale consideration is mentioned therein — Plaintiff is required to pay
ad valorem Court fees on sale consideration and not on fixed court fees.

e B MRRTE, 1870 — aRT 7(v)(T), SRR 11 Td 1R 17i)
fufaer gfshar wfear, 1908 — smasr 7 9 11

AT o b1 Pae — Fled a1 qergar — fawma fag ot
YA ARG B oM 3 are SRR fdar mar — ardl 7 e e 4
SfeaRad i @ o & MR W a8 BT Jedidd fbar fb=g =iyon
IR W fFgren & weEdr & forg fARed =e™ e @
T fbar — a1 fIspa el &1 fues 3 e | ST o
&1 e § 3R S famg ufiwe &1 S fHar T & — 9
o fIpa Iiee & [OgaR <A@ Pob BT YA BRAT
aeds © A f& e <y geob 1|

Rajpalsingh v. Dilip Anjana and ors.

Order dated 29.02.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Petition No. 1875 of
2023, reported in 2024(3) MPLJ 605

Relevant extracts from the order:

The Division Bench of this Court in the case of Ambika Prasad & ors. v.
Shri Ram Shiromani @ Chandrika Prasad Dwivedi & anr., 2011 (3) MPLJ 184
has considered the judgment of Apex Court in the case of Suhrid Singh (supra)
and judgment of Full Bench in the case of Sunil S/0 Dev Kumar Radhelia & ors.
v. Awadh Narayan & ors., 2010 (4) MPLJ 431 and held that admittedly the
plaintiff is an executant of the sale deed sought to be declared as void. The sale
deed bears his thumb impression and the sale consideration is clearly mentioned
therein, hence, the sale deed, in our considered opinion, is voidable and plaintiffs
have to pay the ad valorem court fee as held by the Supreme Court in the case of
Suhrid Singh @ Sardool Singh v. Randhir Singh & ors., (2010) 12 SCC 112. So
far as the judgment passed in the case of Sunil Radhelia (supra) is concerned,
same was not produced before the Full Bench and had this decision been brought
to the notice of Full Bench in all probability they too would have taken the same
view. Paragraphs 11 & 12 of the judgment passed by the Division Bench is
reproduced below:-
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“In the case at hand, plaintiff No. 1 was admittedly an executant of
the sale deed sought to be declared as void. The sale deed also
bears his thumb impression and the sale consideration is clearly
mentioned therein. The plaintiffs in their suit for declaration have
prayed that the sale deed be declared as void by alleging that it was
executed by playing fraud and misrepresentation. The relief
claimed implies a relief for cancellation of sale deed because
plaintiff No. 1 (now dead) was an executant of the same. The sale
deed, in our considered opinion, is voidable as the apparent state of
affairs is a real state of affairs and the plaintiffs, who have alleged
otherwise, are obliged to prove it as void. The plaintiffs, therefore,
have to pay ad valorem Court fee on the consideration stated in the
sale deed. As held by the Supreme Court in Suhrid Singh (supra),
had plaintiff No. 1 been a non-executant the plaintiffs could have
merely paid a fixed Court fee provided in Entry 17 (iii) of Second
Schedule of the Act. 12. It is true that in Sunil Radhelia (supra), the
Full Bench has held that ad valorem Court fee is not payable when
the plaintif makes an allegation that (he instrument is void and not
binding on him even if he be the executant of the document. But it
is equally true that the decision of the Supreme Court in Suhrid
Singh (supra), was not placed before the Full Bench and, therefore,
it is not referred therein. Had the decision of Suhrid Singh been
brought to the notice of the Judges of Full Bench, in all probability
they too would have taken the same view which we have taken.”

In view of the aforesaid dictum of Apex Court as well as Division Bench of
this Court in Suhrid Singh & Sunil Radhelia (supra) respectively, the impugned
order dated 19.01.2021 is set aside. The trial Court is directed to value the suit and
direct the plaintiffs to pay the ad valorem fee, before proceeding further in the
suit.

[

268. CRIMINAL PROCEDURE CODE, 1973 — Section 125

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 144
Muslim woman - Maintenance — Applicable law — Provision of
maintenance u/s 125 CrPC is a measure for social justice to protect the
weaker sections, irrespective of applicable personal laws of the parties —
There is no express extinguishment of the rights u/s 125 CrPC in
Muslim Women (Protection of Rights on Divorce) Act — Petition filed by
muslim woman u/s 125 CrPC is maintainable — Amount fixed under
such petition cannot be restricted for the iddat period only.
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que Ufhar |fEdT, 1973 — URT 125

YR ANTRS GRET |fedl, 2023 — €RT 144

gRem dfgen — WRo—divor — yarsy I —  gve ufbar wfear o
gRT 125 @ S WRU—UINUT BT YIqEd HAGIR a1 Bl GRET B
Tg AHINTG <™ &R BT U6 SUF B, ol 8 TSR R dN] |l
ffr @z N 3 — gRem AR (G R ReRI &1 wve)
IS 4§ gos gihar dfear o gRT 125 & AREHRT FT DIy W
faiaT =& 8 — gRe™ Afee gR1 gvs ufhar wiEdr @1 eRT 125 &
Faid TRR A e & — QT Iiferer & siata foraa @ s
IR B DHadt $Sqa FAW 3 WA T8I fHar &1 FHha |

Mohd. Abdul Samad v. The State of Telangana and anr.

Judgment dated 10.07.2024 passed by the Supreme Court in
Criminal Appeal No. 2842 of 2024, reported in 2024 (3) Crimes 57 (SC)

Relevant extracts from the judgment:

Before perusing the submissions made by the Counsel, it is paramount to
also consider the bare text of the concerned provisions vis-a-vis their comparative
dissection. Under Section 3 of the 1986 Act, the entitlements or rights of a
divorced Muslim woman, wider than the ambit of maintenance, arise as against
the obligations of her former husband emanating from their divorce. Per contra,
under Section 125 of CrPC 1973, a woman seeking maintenance has to establish
that she is unable to maintain herself. The right to seek maintenance under Section
125 of CrPC 1973 is invokable even during the sustenance of marriage and,
thereby is not contingent upon divorce.

Another distinction vis-a-vis the aforementioned provisions, relates to the
time period within which proceedings initiated thereunder are to be decided.
While a petition moved under Section 3(2) of the 1986 Act is to be decided in
regard to a husband’s liability under Section 3(1) of the 1986 Act within a period
of one month, there is no such statutory time frame prescribed under Section
125 of CrPC 1973. However, there is an obligation to determine the interim
maintenance within a period of 60 days while dealing with a petition
under Section 125 of CrPC 1973. Moreover, failure to comply with such order
passed under Section 3(2) of the 1986 Act may lead to issuance of a warrant for
levying the amount of maintenance as directed under the said order and may also
sentence him to imprisonment till the payment is made or for a term which may
extend to one year. On the other hand, equivalent non- compliance of an order

JOTI JOURNAL - DECEMBER 2024— PART II 519



passed under Section 125 of CrPC 1973 may result in imprisonment for a term of
one month or until the payment is made.

After the advent of the decision in Danial Latifi v. Union of India, (2001) 7
SCC 740, numerous High Courts also went on to contemplate and analyse the
instant question of law. A quick examination ofthe said judgment by various
High Courts allows us to categorise the decisions rendered therein into two sets of
views. The first view in certain judgments so rendered held that the remedy is to
be exclusively exercised under Section 3 of the 1986 Act, impliedly holding that
the rights under the secular provisions stood extinguished. Another view in certain
other judgments allowed a divorced Muslim woman to seek the remedy of
maintenance under Section 125 of CrPC 1973 while explicit existence of Section
3 of the 1986 Act was recognised.

The set of judgments, that went on to hold that the rights of a divorced
Muslim woman are to be exercised through the provisions of the 1986 Act and
specifically under Section 3 therein, and, not through the secular provision
of Section 125 of CrPC 1973. One decision by a Single Judge of the High Court
of Allahabad in Shahid Jamal Ansari v. State of Uttar Pradesh, 2008 SCC
OnlLine All 1077 is brought to our attention by the learned amicus curiae whereby
the Court opined that a divorced Muslim woman cannot claim maintenance from
her former husband by virtue of secular provision of Section 125 of CrPC 1973
and the 1986 Act, being a complete code in itself on the subject matter of
maintenance, prevails.

Deviating from the aforesaid approach, certain High Courts adopted a
beneficial interpretation, that is to say, that the non-obstante clause in the 1986
Act, in no manner bars the remedy under Section 125 CrPC 1973. In this regard, a
reference has been made to a decision of Single Judge of High Court of Gujarat
in Mumtazben Jusabbhai Sipahi v. Mahebubkhan Usmankhan Pathan, 1998
SCC OnLine Guj 279, a decision of High Court of Kerala in Kunhimohammed v.
Ayishakutty, 2010 SCC OnLine Ker 567, the decisions of High Court of
Allahabad in Mrs. Humera Khatoon and ors. v. Mohd. Yaqoob, 2010 SCC
OnLine All 202, Sazid v. State of Uttar Pradesh and ors., 2011 SC OnLine All
1059, Jubair Ahmad v. Ishrat Bano, 2019 SCC OnLine All 4065 and Shakila
Khatun v. State of Uttar Pradesh and anr., 2023 SCC OnLine All 75 and also
the decision of a Single Judge of High Court of Bombay in Khalil Abbas Fakir v.
Tabbasum Khalil Fakir and anr., 2024 SCC OnLine Bom 23.
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Amongst these set of decisions, the one rendered by a Division Bench of the
High Court of Kerala in Kunhimohammed v. Ayishakutty 2010 SCC, OnLine
Ker 567, has significantly occupied the field in regard to the limited question of
law before us. A perusal of the instant judgment showcases the same to be in line
with the ratio decidendi rendered by this Court in the decision in Danial
Latifi (supra) by holding that there is no express extinguishment of the rights
under Section 125 CrPC 1973 and neither the same was intended or conceived by
the legislature while enacting the 1986 Act. It was observed that the domains
occupied by the two provisions are entirely different as the secular provision
stipulates an inability to maintain oneself for invoking the said rights
while Section 3 of the 1986 Act stands independent of one’s ability or inability to
maintain. Thereby, adopting a harmonious and purposive approach amidst the two
alleged conflicting legislative protections.

In consideration of the aforesaid well-established positions of law, as well as
the submissions of the learned Senior Advocate and the learned amicus curiae, it
is apposite to accordingly decide the fate of the instant petition moved before us.
To begin with the contention in regard to the existence of non-obstante clause
in Sections 3 and 4 of the 1986 Act, it is undoubtedly clarified by the Constitution
Benches of this Court that the same cannot promptly be deemed to override any
other rights so provided by the enactments of the legislature. We are, accordingly,
also bound by the Doctrine of stare decisis contemplated through Article 141 of
the Constitution of India to accept the said observations. Furthermore, a bare
perusal of Section 7 of the 1986 Act, reflects the same to be transitionary in nature
and the interpretations in respect of Section 5 of the 1986 Act, as highlighted
above through numerous decisions, reflect our inability to accept the passionate
contentions of the learned Senior Advocate on behalf of the Appellant.

*269.CRIMINAL PROCEDURE CODE, 1973 — Section 156 (3)
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 175 (3)
SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION
OF ATROCITIES) ACT, 1989 — Sections 3(1)(r), 3(1)(s), 4 and 18A
(i) Application for registration of FIR u/s 156 (3) of CrPC when it

discloses a cognizable offence — It is the duty of concerned
Magistrate to direct registration of the FIR — When application
does notprima facie disclose the commission of a cognizable offence,
but indicates the necessity for inquiry — Preliminary inquiry may
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be conducted to ascertain whether the information received
reveals a cognizable offence or not — The purpose of enquiry is not
to verify the veracity or otherwise of the information received.
(Priyanka Srivastava and anr. v. State of Uttar Pradesh and ors.,
AIR 2015 SC 1758 and Khalid Khan and anr. v. State of U.P. and
anr., (2023) SCC OnLine All 2277 relied on)

(ii) Offence of racial abuse — Prima facie case — Registration of FIR —
It was alleged that accused persons insulted the complainant using
caste based words and such humiliation continued for two years —
Allegation appeared to be omnibus and ambiguous — Abuses
referred to in the complaint could not be said to have been made
in any place within the public view — No offence is made out.

(iii) Offence punishable u/s 4 of the Act of 1989 — Regarding public
servant wilfully neglecting duties required to be performed by him
under the Act — Cognizance — Recommendation of administrative
enquiry is a sine qua non for taking cognizance of the offence —
Purpose of the enquiry is to find out as to whether the act
complained of was bonafide or wilful — Order of cognizance
without calling for an administrative enquiry report, found to be
unsustainable.

<us gfhar wfadr, 1973 — €T 156 (3)

RO ARTRS GReTl |iadT, 2023 — 9RT 175(3)

S Ud Sfad St @R faren) sefes,

1989 — YRIU 3(1)(1), 3(1)®), 4 Td 18%

(i) <US ufshar \fEAT &1 aRT 156(3) @ Sdvd UM I R
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98 UM a1 Ruld Uollgg &xe &1 der @ — <9 afmaed
Yo AT Wl IR BT fHA1 S Ude TE dal, fheg
S @ AEEHAT P AT PRl & — URMSG oI I8
ghitea s @ fou o o1 gadl 2 5 & a gEe |
AL IR BT T Foidl & AT &l — Sfid BT e U
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(Fg®T Sfiarvad vq 37 §7149 G<I¥ HG9T W UF 3, VSISV
2015 TEH 1758 WG @leic @7 UF 37 §7H TGV HGI T
U 3 (2023) THHIHT SITclIgT il 2277 Jdeifad)

JOTI JOURNAL - DECEMBER 2024— PART II 522



270.

(i)

(iii)

T GRAER &1 AWM — HIH TIT AW — Y Il
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gl oAl ® fb aRardt g1 far T an, e Rerd
g3, 98 HQWAUdd I AT SHGHI] fhdl ™1 — wemafS
AT 9T AT |

Priti Agarwalla and ors. v. State of GNCT of Delhi and ors.

Judgment dated 17.05.2024 passed by the Supreme Court in
Criminal Appeal No. 348 of 2021, reported in AIR 2024 SC 3097

CRIMINAL PROCEDURE CODE, 1973 — Section 313
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 351
INDIAN PENAL CODE, 1860 — Sections 300 and 302

BHARATIYA NYAYA SANHITA, 2023 — Sections 101 and 103(1)

(@

(i)

Examination of accused — Non-questioning or inadequate
questioning of an accused on incriminating circumstances — When
and under what circumstances would vitiate the trial? Law
explained.

Examination of accused — Offence of murder — Allegation against
the accused was that at the time of incident, he exhorted the co-
accused to Kkill the deceased and thereafter he caught hold of the
deceased which enabled the co-accused to repeatedly stab knife
blows on his chest — Charge was also framed against the accused
for the offence punishable u/s 302 r/w/s 34 of IPC for having
committed the offence in furtherance of common intention — The
aforesaid twin circumstances were found proved against the
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accused and therefore his conviction was recorded for the offence
u/s 302/34 IPC — But the said twin circumstances which were the
foundation for his conviction with the aid of section 34, were not
put to him during his examination u/s 313 of CrPC — Whether
non-questioning of such incriminating circumstances had caused
material prejudice to accused? Held, Yes — It is a patent illegality
vitiating the trial qua the accused/appellant — Conviction set aside
and accused acquitted.

que Ufhar Gfedr, 1973 — €RT 313

YR ANTRS GRET |fedn, 2023 — €T 351

YR U Higdl, 1860 — ERTY 300 UG 302

ARG <19 ¥fadr, 2023 — RS 101 T4 103(1)

(i) SIFIYH DT W& — Y BT 9 YOBT ST IT IJRET H Hferaar
TRIT o= arell aRRfaal & ey & srugia ge= gu1 oIFn —
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Naresh Kumar v. State of Delhi

Judgment dated 08.07.2024 passed by the Supreme Court in
Criminal Appeal No. 1751 of 2017, reported in AIR 2024 SC 3233
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Relevant extracts from the judgment:

The position takes us to the question as to whether in the circumstances the
contention based on non-examination/inadequate examination under Section 313 CrPC,
causing material prejudice qua the appellant can be maintained at this stage. In
this context, it is only appropriate to refer to the decision of this Court in Shobit
Chamar v. State of Bihar, AIR 1998 SC 1693. 1t was held therein that where the
plea as to non-compliance of the provisions of Section 313 CrPC, was raised for
the first time before the Supreme Court, in case no prejudice had resulted to the
accused was proved, the trial could not be held as vitiated. In that case, though the
non-compliance was taken for the first time before the Supreme Court, the records
showed that the relevant portion of the statement of witnesses were put to the
accused in examination under Section 313 CrPC, and, thereupon, the plea was
rejected. It is to be noted that was also a case of murder.

In this context, the maxim “actus curiae neminem gravabit” - “the act of
court shall prejudice no one”, has also to be looked into. In the decision in Qil and
Natural Gas Company Limited v. Modern Construction and Company, AIR
2014 SC 83, this Court held that the court has to correct the mistake it has done,
rather than to ask the affected party to seek his remedy elsewhere. In the context
of the decisions referred above, there can be no doubt that in a charge for
commission of a serious offence where extreme penalty alone is imposable in case
the accused is found guilty, procedural safeguards ensuring protection of right(s)
of accused must be followed and at any rate, in such cases when non-compliance
of the mandatory procedure capable of vitiating trial qua the convict concerned is
raised and revealed from records, irrespective of the fact it was not raised
appropriately, it must be considered lest the byproduct of consideration of the
case would result in miscarriage of justice. Being the Court existing for
dispensation of justice, this Court is bound to consider and correct the mistake
committed by the Court by looking into the question whether non-examination or
inadequate examination of accused concerned caused material prejudice or
miscarriage of justice. We may hasten to add here, that we shall not be understood
to have held that always such a mistake has to be corrected by this Court by
examining the question whether material prejudice or miscarriage of justice had
been caused. In this context, the summarization of law on the subject of
consequence of omission to make questioning on incriminating circumstances
appearing in the prosecution evidence and the ways of curing the same, if it is
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called for, by this Court in the decision in Raj Kumar @ Suman v. State (NCT of
Delhi), AIR 2023 SC 3113, assumes relevance.

In the case on hand, the appellant was convicted for the offence under
Section 300 IPC, punishable under Section 302 IPC, with the aid of
Section 34 IPC. In other words, the conviction was not under Section 302 IPC,
simpliciter. Upon finding guilty for commission of murder only one of two
extreme penalties viz., death or imprisonment for life could be imposed on the
convict. When this be the consequence of finding an accused to have committed
murder or in any other serious offence where extreme punishment of like nature
alone is imposable, the failure to comply with the mandatory questioning on
incriminating circumstance(s) appearing in the prosecution case, if made out, the
plea of non-examination or inadequate examination under Section 313 CrPC,
whether resulted in material prejudice to the accused or total miscarriage of
justice, shall not be ignored or declined to be taken into account by the Court.

We have already noted that crucial incriminating circumstances viz., (1)
pertaining to the exhortation of the appellant to kill Arun Kumar and others in his
family (2) he had caught hold of the deceased to enable Mahinder Kumar to stab
on his chest repeatedly, were not allegedly put to the appellant while being
examined under Section 313 CrPC. The first among the twin incriminating
circumstances not to put to the appellant was virtually the charge framed against
him to the effect that in furtherance of the common intention of Mohinder Kumar
and the appellant caught hold of deceased Arun Kumar and the other accused
Mohinder Kumar inflicted knife blows on deceased Arun Kumar and murdered
him. The former incriminating circumstance relating to exhortation by the
appellant did not form part of the charge against the appellant. There can be no
doubt with respect to the position that the question whether the aforementioned
twin incriminating circumstances appeared in the prosecution evidence and
whether they were put to the appellant while being examined under
Section 313 CrPC, to enable him an opportunity to offer explanation are not
matters of argument as a bare perusal of the materials on record viz., the oral
testimonies of the eyewitnesses and Section 313 CrPC, examination of the
appellant would reveal the verity or otherwise of the said contentions. The oral
testimonies of Anil Kumar (PW-7), Smt. Prem Devi (PW-8), Mrs. Madhu (PW-
19) and Anand Kumar (PW-22) would reveal that they have deposed regarding
the exhortation from the appellant though in slightly different manner, and also
about the fact that he had caught hold of the deceased to enable Mohinder Kumar
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to stab on the chest of the deceased repeatedly. The examination of the appellant
under Section 313 CrPC, which is available on record, would reveal that both the
incriminating circumstances were not directly or even indirectly put to the
appellant while being examined under Section 313 CrPC The learned counsel
appearing for the respondent would fairly admit that the said material on record
would reveal the correctness of the contentions of the appellant.

We have already held that whether non-questioning or inadequate
questioning on incriminating circumstances to an accused by itself would not
vitiate the trial qua the accused concerned and to hold the trial gua him is vitiated
it is to be established further that it resulted in material prejudice to the accused.
True that the onus to establish the prejudice or miscarriage on account of non-
questioning or inadequate questioning on any incriminating circumstance (s),
during the examination under Section 313 CrPC, is on the convict concerned. We
say so, because if an accused is ultimately acquitted, he could not have a case that
he was prejudiced or miscarriage of justice had occurred owing to such non-
questioning or inadequate questioning.

In the light of the above view of the matter, we are inclined to consider the
further question whether the non-questioning on the aforesaid twin incriminating
circumstances to the appellant during his examination under Section 313 CrPC,
had caused material prejudice to him. The decision of this Court in State of
Punjab v. Swaran Singh, AIR 2005 SC 3114, constrain us to consider one
another factor while considering the question of prejudice. In Swaran
Singh'scase (supra), this Court held that where the evidence of the witnesses is
recorded in the presence of the accused who had the opportunity to cross examine
them but did not cross examine them in respect of facts deposed, then, omission to
put question to the accused regarding the evidence of such witnesses would not
cause prejudice to such an accused and, therefore, could not be held as grounds
vitiating the trial qua the convict concerned. We have already found that Anil
Kumar (PW-7), Smt. Prem Devi (PW-8), Mrs. Madhu (PW-19) and Anand
Kumar (PW-22) have deposed about the said circumstances. A scanning of their
oral testimonies, available on record, would undoubtedly reveal that on both the
points, on behalf of the appellants they were cross examined.

It is evident from the afore-extracted paragraph from the judgment of the
Trial Court that the said conclusion that appellant had shared the common
intention to commit murder of the deceased Arun Kumar was based only on the
aforesaid two incriminating circumstances which were not put to the appellant
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while being questioned under Section 313 CrPC When the very charge framed
against him, as referred as above, would reveal that there was no charge of
commission of an offence wunder Section 300 [IPC, punishable under
Section 302 IPC, simplicitor against the appellant whereas the said charge
thereunder with the aid of Section 34 IPC. In such circumstances, when the
finding of common intention was based on the twin incriminating circumstances
and when they were not put to the appellant while he was being questioned under
Section 313 CrPC, and when they ultimately culminated in his conviction under
Section 302 IPC, with the aid of Section 34 IPC, and when he was awarded with
the life imprisonment consequently, it can only be held that the appellant was
materially prejudiced and it had resulted in blatant miscarriage of justice. The
failure as above is not a curable defect and it is nothing but a patent illegality
vitiating the trial qua the appellant.
(]

271. CRIMINAL PROCEDURE CODE, 1973 — Section 319

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 358
PREVENTION OF CORRUPTION ACT, 1988 — Sections 13 and 19
Offence under Prevention of Corruption Act — Summoning of public
servant as additional accused — Omission to obtain prior sanction —
Court cannot take cognizance against any public servant for offence
under PC Act — Correct procedure for prosecution is to first obtain
sanction from the appropriate Government u/s 19 of the Act before
formally moving an application u/s 319 of the Code before the court —
Summoning of public servant without obtaining prior sanction would
be erroneous.

qus yfshar wf3dr, 1973 — RT 319

YR ARTRS GReT igdl, 2023 — €T 358
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State of Punjab v. Partap Singh Verka

Judgment dated 08.07.2024 passed by the Supreme Court in
Criminal Appeal No. 1943 of 2024, reported in AIR 2024 SC 3299

Relevant extracts from the judgment:

While allowing the Section 319 (CrPC) application moved by the Public
Prosecutor, the Trial Court did not consider the question of sanction. Before this
Court the stand of the State of Punjab is that there was no need for this sanction as
cognizance was taken in the Court itself under Section 319 of the CrPC.

In Dilawar Singh v. Parvinder Singh, (2005) 12 SCC 709, this Court while
explaining the provisions of Section 19 of the Prevention of Corruption Act and
also the provisions under Section 319 CrPC, said as under:

“This section creates a complete bar on the power of the court to
take cognizance of an offence punishable under Sections 7, 10, 11,
13 and 15 alleged to have been committed by a public servant,
except with the previous sanction of the competent authority
enumerated in clauses (a) to (c) of this sub-section. If the sub-
section is read as a whole, it will clearly show that the sanction for
prosecution has to be granted with respect to a specific accused
and only after sanction has been granted that the court gets the
competence to take cognizance of an offence punishable under
Sections 7, 10, 11, 13 and 15 alleged to have been committed by
such public servant...”

Further, in regard to the relation between Section 19 of Prevention of
Corruption Act and the provisions of cognizance under CrPC, this Court laid
down the law in the following words:

“The provisions of Section 19 of the Act will have an overriding
effect over the general provisions contained in Section 190
or 319 CrPC. A Special Judge while trying an offence under
the Prevention of Corruption Act, 1988, cannot summon another
person and proceed against him in the purported exercise of power
under Section 319 CrPC if no sanction has been granted by the
appropriate authority for prosecution of such a person as the
existence of a sanction is sine qua non for taking cognizance of the
offence qua that person.”

In Paul Varghese v. State of Kerala, (2007) 14 SCC 783, this Court again
reiterated this provision and held:
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“As has been rightly held by the High Court in view of what has

been stated in Dilawar Singh case (supra) the trial court was not

justified in holding that Section 319 of the Code has to get

preference/primacy over Section 19 of the Act, and that matter

stands concluded.”

The words and phrases used in Section 19(1) of the Prevention of
Corruption Act itself make it evident that the provision is mandatory in nature.
In Surinderjit Singh Mand v. State of Punjab, (2016) 8 SCC 722, although this
court was dealing with the issue of sanction under Section 197 of CrPC but while
doing so it referred to various judgments including the two cases discussed above
and emphasized the provision of prior sanction:

“The law declared by this Court emerging from the judgments

referred to hereinabove, leaves no room for any doubt that under

Section 197 of the Code and/or sanction mandated under a special

statute (as postulated under Section 19 of the Prevention of

Corruption Act) would be a necessary prerequisite before a court

of competent jurisdiction takes cognizance of an offence (whether

under the Penal Code, or under the special statutory enactment

concerned). The procedure for obtaining sanction would be

governed by the provisions of the Code and/or as mandated under

the special enactment. The words engaged in Section 197 of the

Code are, “... no court shall take cognizance of such offence

except with previous sanction...”.

It is a well settled position of law that courts cannot take cognizance
against any public servant for offences committed under Sections 7,11,13 & 15 of
the Prevention of Corruption Act, even on an application under section 319 of
the CrPC, without first following the requirements of Section 19 of the Prevention
of Corruption Act. Here, the correct procedure should have been for the
prosecution to obtain sanction under Section 19 of the Prevention of Corruption
Act from the appropriate Government, before formally moving an application
before the Court under Section 319 of CrPC. In fact, the Trial Court too should
have insisted on the prior sanction, which it did not. In absence of the sanction the
entire procedure remains flawed. We are completely in agreement by the decision
of the High Court and therefore are not inclined to interfere with the impugned
order passed by the High Court and accordingly this appeal is hereby dismissed.

Pending application(s), if any, shall also stand disposed of.
[ ]
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272.

CRIMINAL PROCEDURE CODE, 1973 — Section 438
BHRATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 482
INTERPRETATION OF STATUTES:

@

(i)

Pre-arrest bail — High Court while granting anticipatory bail to
appellant, imposed a pre-condition to file an affidavit that he
would fulfill all physical as well as financial requirements of his
wife so that she could lead a dignified life without interference of
any of her family members — Held, imposing such onerous
conditions, especially, in matrimonial matters, result in
discordance — Law pertaining to conditions that may be imposed
in pre-arrest bails clarified.

Lex non cogit ad impossibilia — Meaning of — Law does not compel
a man to do what he cannot perform.

TUS Yithar wfedr, 1973 — 9RT 438
R AT GRET |iadl, 2023 — €RT 482
gfafert &1 fAd=m:

@
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Sudeep Chatterjee v. State of Bihar and anr.

Judgment dated 02.08.2024 passed by the Supreme Court in
Criminal Appeal No. 3210 of 2024, reported in (2024) 9 SCC 88

Relevant extracts from the judgment:

Imposing very onerous conditions, especially in cases which are nothing
but an off-shoot of matrimonial discordance, we would reiterate the view that
courts have to be very cautious in imposing conditions while granting bail upon
finding pre-arrest bail to be grantable. This is to be done warily, especially when
the couple concerned who are litigating in divorce proceedings, jointly though
lukewarmly, agreed to attempt to reconcile and re-unite. The impugned order
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itself would reveal that the parties who were about to part company, rethought and
expressed their readiness to bury the hatchet and to re- unite and the appellant has
also agreed to withdraw the divorce case.

One should not be oblivious of the fact that a boy or girl, will be bonded to
kith and kins besides parents and siblings and such bonded relationships cannot be
severed solely due to affine and affinity towards the affinal as also cognate
relationships has to be taken forward with same cordialness. Relation through
marriage sans support from both the families may not flourish but may perish.

Viewed from any angle, putting conditions as has been done in this case,
requiring a person to give an affidavit carrying a specific statement in the form of
an undertaking that he would fulfill all physical as well as financial requirements
of the other spouse so that she could lead a dignified life without interference of
any of the family members of the appellant, can only be described as an
absolutely improbable and impracticable condition. The second respondent may
not misuse such a condition. However, giving such a carte blanche, is nothing but
making one dominant over the other, which in no way act as a catalyst to create a
comely situation in domesticity. On the contrary, such conditions will only be
counter-productive.

There can be no doubt that a re-union after a marital discord is possible
only if the parties are put to a conducive situation to regain the mutual respect,
mutual love and affection. No doubt putting a condition that one of the parties
should undertake to fulfil all physical as well as financial requirements of the
other party could not bring about such a situation. It may compel one among the
couple to be susceptive and turn the other supercilious. When the couple who are
trying to bridge their emotional differences putting one among them under such
an onerous condition would deprive a dignified life not only to the grantee but to
both. It is to be noted that with the said conditions the appellant was granted only
a provisional bail.

[

273. CRIMINAL PROCEDURE CODE, 1973 — Section 439

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 483
CONSTITUTION OF INDIA — Article 21
NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT,
1985 — Sections 8, 22, 23, 29 and 37
Grant of bail — Imposition of conditions — Right to life and personal
liberty guaranteed under Article 21 of the Constitution of India — Bail
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conditions cannot be fanciful, arbitrary or freakish — Similarly,
conditions cannot be so onerous as to frustrate the order of bail itself —
Imposing any bail condition which enables the police/investigation
agency to track every movement of the accused released on bail by
using any technology would undoubtedly violate the right to privacy
guaranteed under Article 21 of the Constitution.

<Tus Yfthar dfedr, 1973 — 9RT 439

YR AT GReT |fedl, 2023 — €RT 483
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Frank Vitus v. Narcotics Control Bureau and ors.

Order dated 08.07.2024 passed by the Supreme Court in Criminal
Appeal No. 2814 of 2024, reported in AIR 2024 SC 3418

Relevant extracts from the order:

Under Section 37 of the NDPS Act, the Court's power to grant bail is
constrained by sub-section (1)(b)(if). However, once a case is made out for a grant
of bail in accordance with Section 37, the conditions of bail will have to be in
terms of Section 437(3) of the CrPC. The reason is that because of Section 52 of
the NDPS Act, the provisions of CrPC apply to the arrests made under the NDPS
Act insofar as they are not inconsistent with the NDPS Act.

Apart from Conditions (a) to (c¢) in Section 437(3) CrPC, there is a power to
impose additional conditions “in the interest of justice”. The scope of the concept
of “interest of justice” in Section 437(3) CrPC has been considered by this Court
in Kunal Kumar Tiwariv. State of Bihar, (2018) 16 SCC 74. In para 9, this
Court held thus:
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“There is no dispute that clause (c) of Section 437(3) allows courts
to impose such conditions in the interest of justice. We are aware
that palpably such wordings are capable of accepting broader
meaning. But such conditions cannot be arbitrary, fanciful or
extend beyond the ends of the provision. The phrase “interest of
justice” as used under the clause (c¢) of Section 437(3) means
“good administration of justice” or “advancing the trial process”
and inclusion of broader meaning should be shunned because of
purposive interpretation.”

The bail conditions cannot be fanciful, arbitrary or freakish. The object of
imposing conditions of bail is to ensure that the accused does not interfere or
obstruct the investigation in any manner, remains available for the investigation,
does not tamper with or destroy evidence, does not commit any offence, remains
regularly present before the trial court, and does not create obstacles in the
expeditious conclusion of the trial. The conditions incorporated in the order
granting bail must be within the four corners of Section 437(3). The bail
conditions must be consistent with the object of imposing conditions.

Right to life is one of the basic human rights. It is guaranteed to every
person by Article 21 of the Constitution and not even the State has the authority to
violate that right.

We are dealing with a case of the accused whose guilt is yet to be
established. So long as he is not held guilty, the presumption of innocence is
applicable. He cannot be deprived of all his rights guaranteed under Article 21.
The courts must show restraint while imposing bail conditions. Therefore, while
granting bail, the courts can curtail the freedom of the accused only to the extent
required for imposing the bail conditions warranted by law. Bail conditions
cannot be so onerous as to frustrate the order of bail itself. But the court cannot
impose a condition on the accused to keep the police constantly informed about
his movement from one place to another. The object of the bail condition cannot
be to keep a constant vigil on the movements of the accused enlarged on bail. The
investigating agency cannot be permitted to continuously peep into the private life
of the accused enlarged on bail, by imposing arbitrary conditions since that will
violate the right of privacy of the accused, as guaranteed by Article 21. If a
constant vigil is kept on every movement of the accused released on bail by the
use of technology or otherwise, it will infringe the rights of the accused
guaranteed under Article 21, including the right to privacy. The reason is that the
effect of keeping such constant vigil on the accused by imposing drastic bail
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conditions will amount to keeping the accused in some kind of confinement even
after he is released on bail. Such a condition cannot be a condition of bail.

Imposing any bail condition which enables the police/investigating agency
to track every movement of the accused released on bail by using any technology
or otherwise would undoubtedly violate the right to privacy guaranteed under
Article 21.

274. EVIDENCE ACT, 1872 — Section 9

BHARATIYA SAKSHYA ADHINIYAM, 2023 — Section 7

Test identification parade — Relevance — It is only a part of police
investigation and not a substantive piece of evidence — Non-conduction
of a TIP may not prejudice the case of the prosecution or affect the
identification of the accused — It would all depend upon the facts of the
case — However, in cases where accused is stranger to a witness and
there has been no TIP, Court should remain very cautious while
accepting the dock identification by such a witness. [Kunjumon v. State
of Kerala, (2012) 13 SCC 750 relied upon]
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P. Sasikumar v. State Represented by the Inspector of Police

Judgment dated 08.07.2024 passed by the Supreme Court in
Criminal Appeal No. 1473 of 2024, reported in (2024) 8 SCC 600

Relevant extracts from the judgment:

It is well settled that TIP is only a part of Police investigation. The
identification in TIP of an accused is not a substantive piece of evidence. The
substantive piece of evidence, or what can be called evidence is only dock
identification that is identification made by witness in Court during trial.
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In cases where accused is a stranger to a witness and there has been no
TIP, the trial court should be very cautious while accepting the dock identification
by such a witness (See: Kunjumon v. State of Kerala,(2012) 13 SCC 750).

The relevance of a TIP, is well-settled. It depends on the fact of a case. In
a given case, TIP may not be necessary. The non conduct of a TIP may not
prejudice the case of the prosecution or affect the identification of the accused.
would all depend upon the facts of the case. It is possible that the evidence of
prosecution witness who has identified the accused in a court is of a sterling
nature, as held by this Court in the case of Rajesh v. State of Haryana (2021) 1
SCC 118 and therefore TIP may not be necessary. It is the task of the
investigation team to see the relevance of a TIP in a given case. Not conducting
TIP in a given case may prove fatal for the prosecution.

275. EVIDENCE ACT, 1872 — Section 112

BHARATIYA SAKSHYA ADHINIYAM, 2023 — Section 116

(i) Legitimacy of child — Strong presumption as to legitimacy — Even
result of a genuine DNA test cannot escape from the
conclusiveness of the presumption u/s 112 of the Evidence Act —
Even if DNA test reveals that the child was not born to the
husband, the said conclusiveness in law would still remain
irrebutable, if a husband and wife were found living together
during the time of conception — It would only prove adultery on
the part of wife.

(ii) DNA test of a minor child — Circumstances — Principles regarding
circumstances under which a DNA test of a minor child may be
directed, summarized.
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(ii) SATIEH 9P BT SITAY W] — YRRARTAT — AP dIeTdh
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Aparna Ajinkya Firodia v. Ajinkya Arun Firodia

Judgment dated 20.02.2023 passed by the Supreme Court in Civil

Appeal No. 1308 of 2023, reported in (2024) 7 SCC 773

Relevant extracts from the judgment:

Section 112 was enacted at a time when modern scientific tests such as
DNA tests, as well as Ribonucleic acid tests (‘RNA’, for short), were not in
contemplation of the legislature. However, even the result of a genuine DNA test
cannot escape from the conclusiveness of the presumption under Section 112 of
the Evidence Act. If a husband and wife were living together during the time of
conception but the DNA test reveals that the child was not born to the husband,
the conclusiveness in law would remain irrebuttable. What would be proved, is
adultery on the part of the wife, however, the legitimacy of the child would still
be conclusive in law. In other words, the conclusive presumption of paternity of a
child born during the subsistence of a valid marriage is that the child is that of the
husband and it cannot be rebutted by a mere DNA testreport. What is necessary to
rebut is the proof of non-access at the time when the child could have been
begotten, that is, at the time of its conception vide Kamti Devi v. Poshi Ram,
(2001) 5 SCC 311.

The following principles could be culled out as to the circumstances under
which a DNA test of a minor child may be directed to be conducted:

i.  That a DNA test of a minor child is not to be ordered routinely, in
matrimonial disputes. Proof by way of DNA profiling is to be directed in
matrimonial disputes involving allegations of infidelity, only in matters
where there is no other mode of proving such assertions.

ii.  DNA tests of children born during the subsistence of a valid marriage may
be directed, only when there is sufficient prima-facie material to dislodge
the presumption under Section 112 of the Evidence Act. Further, if no plea
has been raised as to non-access, in order to rebut the presumption under
Section 112 of the Evidence Act, a DNA test may not be directed.

iii. A Court would not be justified in mechanically directing a DNA test of a
child, in a case where the paternity of a child is not directly in issue, but is
merely collateral to the proceeding.
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276.

Merely because either of the parties have disputed a factum of paternity, it
does not mean that the Court should direct DNA test or such other test to
resolve the controversy. The parties should be directed to lead evidence to
prove or disprove the factum of paternity and only if the Court finds it
impossible to draw an inference based on such evidence, or the controversy
in issue cannot be resolved without DNA test, it may direct DNA test and
not otherwise. In other words, only in exceptional and deserving cases,
where such a test becomes indispensable to resolve the controversy the
Court can direct such test.
While directing DNA tests as a means to prove adultery, the Court is to be
mindful of the consequences thereof on the children born out of adultery,
including inheritance-related consequences, social stigma, etc.

[ J
HINDU MARRIAGE ACT, 1955 — Sections 7 and 19
Petition for divorce — Territorial jurisdiction — Petition for divorce can
be filed at the place where marriage was solemnized, in case where
respondent is residing in any other place than the residence of opposite
party to marriage and thirdly, where the parties of the marriage last
resided together — Petitioner/husband filed divorce petition at Bhopal
(MP) — Saptapadi performed in Ajamgarh (UP) — Prior or subsequent
ceremonies performed at Bhopal (MP) are not material to decide
solemnization of marriage — As per section 19 of the Act, marriage was
solemnized at Ajamgarh (UP) — Not stated by the appellant that lastly
both parties resided at Bhopal — As per averments in the petition,
parties lastly resided at Bangalore — Held, Bhopal Court has no
jurisdiction — Order passed by the Family Court, Bhopal dismissing the
petition for want of jurisdiction was upheld.
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Niklesh Barwe v. Sudha w/o Niklesh Barwe

Order dated 11.12.2023 passed by the High Court of Madhya
Pradesh in First Appeal No. 2251 of 2023, reported in 2024(3)
MPLJ 192 (DB)

Relevant extracts from the order:

It is clear from the appellant's arguments that saptapadi was performed at
Ajamgarh (U.P.). Thus, the marriage was actually solemnized at Ajamgarh (U.P.)
and the prior or subsequent to ceremonies performed at Bhopal (M.P.) are not
material to decide the solemnization of the marriage. For the purpose of Section
19 of the Act, the marriage between the parties was actually solemnized at
Ajamgarh (U.P.).

It is not the case of appellant that lastly both the parties resided at Bhopal.
As per the plaint averment, the appellant lastly resided with the respondent in her
parental home situated in Bangalore. Thus, Bhopal Court has no jurisdiction as
per the law prescribed under Section 19 of the Hindu Marriage Act, 1955.

277. INDIAN PENAL CODE, 1860 — Sections 34 and 302

BHARATIYA NYAYA SANHITA, 2023 — Sections 3(5) and 103(1)

CRIMINAL PROCEDURE CODE, 1973 — Sections 154 and 161

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Sections 173

and 180

(i) Criminal trial — Murder — Contradiction in the testimony of
eyewitnesses and 1.0. regarding particular name of the place of
occurrence — Mere omission on the part of the investigating
officer in marking a spot by the particular name on the site plan
would be immaterial — Site plan merely denotes the location of the
incident without implying further details — Due weightage must be
given to the first-hand version of eyewitnesses.
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(i) FIR — Failure of police to read out or apprise the informant about
the contents — Effect — Held, such requirement is procedural in
nature and not obligatory — Such omission has not caused any
prejudice to the accused, especially when a copy of FIR and
chargesheet were duly supplied to the accused and on his behalf
effective cross-examination of the informant was also done.

(iii) Recovery of weapon — Non-explanation of human blood on the
weapon — Effect — It is a circumstance against the accused and
therefore it is incumbent upon the accused to provide an
explanation in this regard — However, it may not be a decisive
factor to determine the guilt, but still a conspicuous silence does
lend support to the prosecution case.

(iv) Dying declaration — Statement to police officer — Deceased
person’s statement to police officer u/s 161 CrPC regarding cause
of death can be considered as dying declaration, even if IO had not
taken certification from doctor regarding the assessment of mental
fitness of deceased — It is a matter of mere prudence, however,
court ought to be extremely careful and cautious in placing
reliance thereupon.

IR T Higdl, 1860 — &R 34 TG 302

ARG 19 §fedn, 2023 — 9R1Y 3(5) TG 103(1)

TS "fshar Hfgdl, 1973 — 9RIY 154 Td 161

YR ANTRS GReT i, 2023 — &RY 173 T4 180

() TP AR — g1 — e Wid & fafme 9 & dey ¥
aggell AT Ud SNl e @ |eg AR —
AN ARHNI §RT badl TR Abl H Tl W DI faRkree
T 9 Raffed o #§ go Y AREM BN — TR AT 9
JfaRad fdexor QA dae ge1 & WM & SR a=ar & —
Tegaelt AR § Y U "eAT & faeRer & uaiw A
feam s =nfay |

(i) Y I RUIE — GEhdt & Yo a1 Ruid qgdr gam
JerET SHD! g W AT IRH H Yford 1 fAverar —
TG — ARG, SaT AMAIDHAT UHITHAD YGHa BT & TG
ffart & @ — U A W A B PR ufige e
HIRT &l gonl, fwe: 9 wafd «ifgaa & oM gae Rud
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TG JIHART 9 B Ui S wU 9 USH 3 8 UG SHal IR
A FETHAT BT YAET gfcroieror WY foar |

(i) MY B S&A — YT W AFG & B BT WD g
f&ar ST — wvE — 9% Ifged @ fieg e uRkRefd & @
safery afigad & forg g8 smawds € & 98 9 ey A
TRV IRl TR — TAMY T IR P QAT AT HRA
& foru va fviaes ore T8 &, fd<g 39 ddy 4 e falRme
A9 AR B A BT FHAT BT

(iv) I DU — Jford RPN B B — SUH P GRT
161 @ I T & PR & Aed § Ao Afdd BT HUA
TgPIferd S ® wI A faR A foram o1 dwar 2, wefd
Y AMMHRT 7 JaF & AMRNIG ©U | W 8 B dayg H
fafdca®d | I3 JHI0T 9F YT 81 fhar — I8 dad Usm B
favg g, 9l <marem & 39 R friRar e - A sraufte
TAd Ud TG &A1 21 |

Dharmendra Kumar alias Dhamma v. State of Madhya

Pradesh

Judgment dated 08.07.2024 passed by the Supreme Court in
Criminal Appeal No. 2806 of 2024, reported in (2024) 8 SCC 60

Relevant extracts from the judgment:

A mere omission on the part of the Investigating Officer in marking a spot
on the site plan does not deflect the prosecution’s case. It is well established that
the site plan merely denotes the location of the incident without implying further
details. In light of the fact that the persons who had seen that to which they have
testified, due weightage must be given to their first-hand version. Their evidence
cannot be jettisoned merely because the IO forgot to describe.

Assuming that the Police failed to read out or apprise the informant about
the contents of the FIR, the question that falls for consideration is whether such
omission has caused any prejudice to the Appellant? In our considered opinion,
the answer has to be in the negative. This is not a case where the Appellant was
not provided with a copy of the FIR or the charge sheet, which could have
hindered his ability to effectively cross-examine the Informant.

We have also gone through the Appellant’s own statement recorded under
Section 313 CrPC. The Appellant has failed to demonstrate any prejudice
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resulting from the alleged non-reading of the contents of the FIR to the Informant.
The contention raised in this regard is entirely misconceived.

The stipulations outlined in Section 154 CrPC concerning the reading over
of the information after it is written down, the signing of the said information by
the informant, and the entry of its substance in the prescribed manner are not
obligatory. These requirements are procedural in nature, and the omission of any
of them does not impact the legal consequences resulting from the information
provided under the section.

Upon a thorough examination of the FSL report, it stands confirmed that the
blood group classification test conducted on the recovered knife yielded
inconclusive results. However, it is crucial to note that human blood was detected
on the knife recovered at the instance of the appellant.

The non-explanation of human blood on the weapon of crime constitutes a
circumstance against the accused. It is incumbent upon the accused to provide an
explanation regarding the presence of human blood on the weapon.

While it may not be a decisive factor to determine the guilt, but a
conspicuous silence does lend support to the prosecution case.

Section 161 CrPC empowers the Police to examine orally any person who is
acquainted with the facts and circumstances of the case under investigation. The
Police may reduce such statement into writing also. Section 162(1) CrPC,
nonetheless, mandates that no statement made by any person to a Police Officer,
if reduced to writing, be signed by the person making it, nor shall such statement
be used in evidence except to contradict a witness in the manner provided by
Section 145 of the IEA. However, Sub-Section (2) of Section 162 CrPC carves
out an exception to Sub-Section (1) as it explicitly provides that nothing in
Section 162 shall be deemed to apply to any statement falling within the ambit of
clause (1) of Section 32 of the IEA. In other words, a statement made by a person
who is dead, as to the cause of his death or to the circumstances of the transaction
which resulted in his death, to a Police Officer and which has been recorded under
Section 161 CrPC, shall be relevant and admissible, notwithstanding the express
bar against use of such statement in evidence contained therein. In such
eventuality, the statement recorded under Section 161 CrPC assumes the character
of a dying declaration. Since extraordinary credence has been given to such dying
declaration, the court ought to be extremely careful and cautious in placing
reliance thereupon.
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As regard to the assessment of mental fitness of the person making a dying
declaration, it is indubitably the responsibility of the court to ensure that the

declarant was in a sound state of mind. This is because there are no rigid

procedures mandated for recording a dying declaration. If an eyewitness asserts
that the deceased was conscious and capable of making the declaration, the

medical opinion cannot override such affirmation, nor can the dying declaration

be disregarded solely for want of a doctor's fitness certification. The requirement

for a dying declaration to be recorded in the presence of a doctor, following
certification of the declarant's mental fitness, is merely a matter of prudence.

278. INDIAN PENAL CODE, 1860 — Sections 100, 300, 302 and 307
BHARATIYA NYAYA SANHITA, 2023 — Sections 38, 101, 103(1) and 109
EVIDENCE ACT, 1872 — Sections 3 and 8
BHARATIYA SAKSHYA ADHINIYAM, 2023 — Sections 2 and 6

)

(i)

Murder or culpable homicide not amounting to murder -
Determination — Accused/appellant who was a police guard, shot
dead the deceased inside the police station while on duty —
Evidence available on record showed that the deceased had illicit
relations with wife of accused and therefore he had a motive to kill
the deceased — Accused fired multiple shots and continued to
spray bullets on deceased even when he was trying to escape —
Deceased had received 8 to 9 shots from the carbine which are
spread all over his body — Nature of weapon used; number of
gunshots fired at the deceased; part of the body where gunshots
were fired and other proved circumstances goes to show that
accused was determined to Kill the deceased — Case is not covered
under any of the exceptions to Section 300 of IPC — Conviction for
the offence of murder found proper.

Cross-examination of witness — Deferment of — As far as possible,
the defence should be asked to cross-examine the witness the same
day or the following day — Only in exceptional cases and for
reasons to be recorded, it should be deferred and a short
adjournment can be given after taking precautions and care for
the witness — Practice of deferring cross-examination of witness in
a routine manner strongly condemned.
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Surender Singh v. State (NCT of Delhi)

Judgment dated 03.07.2024 passed by the Supreme Court in
Criminal Appeal No. 597 of 2012, reported in AIR 2024 SC 3220

Relevant extracts from judgment:

The defence did not cross-examine this witness immediately after her
examination-in-chief, but sought that the cross-examination be deferred, which
was done and she was cross-examined only on 30.11.2004, which is more than
two months after her examination-in-chief. We may just stop here for a while only
to sound a note of caution. Such long adjournment as was given in this case after
examination-in-chief, should never have been given. Reasons for this are many,
but to our mind the main reason would be that this may affect the fairness of the
trial and may even endanger, in a given case, the safety of the witness. As far as
possible, the defence should be asked to cross-examine the witness the same day
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or the following day. Only in very exceptional cases, and for reasons to be
recorded, the cross-examination should be deferred and a short adjournment can
be given after taking precautions and care, for the witness, if it is required. We are
constrained to make this observation as we have noticed in case after case that
cross-examinations are being adjourned routinely which can seriously prejudice a
fair trial.

This Court had, on more than one occasion, condemned this practice of the
trial court where examinations are deferred without sufficient reasons. We may
refer here to some cases, which are State of U.P. v. Shambhu Nath Singh, (2001)
4 SCC 667, Ambika Prasadv. State (NCT of Delhi), (20000 2 SCC
646and Mohd. Khalid v. State of W.B., (2002) 7 SCC 334.

As we have said, cross-examination can be deferred in exceptional cases and
for reasons to be recorded by the court, such as under sub-section (2) of Section
231CrPC but even here the adjournment is not to be given as a matter of right and
ultimately it is the discretion of the court. In State of Kerala v. Rasheed, (2019)
13 SCC 297, this Court has set certain guidelines under which such an
adjournment can be given. The emphasis again is on the fact that a request for
deferral must be premised on sufficient reasons, justifying the deferral of cross-
examination of the witness.

As we could see from the records in the present case the cross-examination
of PW 2 was deferred precisely on grounds referred in sub-section (2) of Section
231CrPC. The defence requested to examine PW 2 with another prosecution
witness (Vinod PW 17). Yet the records of the case also reveal that though the
cross-examination was deferred yet the other witness (PW 17) was examined
much later, nearly a year after the cross-examination of PW 2. We only wanted to
record this cautionary note to make our point that this practice is not a healthy
practice and the courts should be slow in deferring these matters. The mandate of
Section 231CrPC and the law laid down on the subject referred above must be
followed in its letter and spirit.

Thankfully, in the case at hand, the deferred cross-examination of PW 2 has
not affected the course of the trial. This witness has remained consistent.

Under Section 105 of the Evidence Act, the burden of proof that the
accused's case falls within the general exception is upon the accused himself. This
Court in State of M.P. v. Ramesh, (2005) 9 SCC 705 observed that:

“Under Section 105 of the Indian Evidence Act, 1872 (in short “the
Evidence Act”), the burden of proof is on the accused, who sets up
the plea of self-defence, and, in the absence of proof, it is not
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possible for the court to presume the truth of the plea of self-
defence. The court shall presume the absence of such
circumstances. ... Where the right of private defence is pleaded,
the defence must be a reasonable and probable version satisfying
the court that the harm caused by the accused was necessary for
either warding off the attack or for forestalling the further
reasonable apprehension from the side of the accused.”

This burden of proof though is not as onerous as the burden of proof beyond
all reasonable doubts which is on the prosecution, nevertheless some degree of
reasonable satisfaction has to be established by the defence, when this plea is
taken. (See Salim Zia v. State of U.P., (1979) 2 SCC 648)

The appellant would argue that the act attributable to him would fall under
Exception 1 to Section 300 IPC.

This Court has reiterated in more than one cases right from K.M. Nanavati v. State
of Maharashtra, 1961 SCC OnLine SC 69 onwards that provocation itself is not
enough to reduce the crime from murder to culpable homicide not amounting to
murder. In order to convert a case of murder to a case of culpable homicide not
amounting to murder, provocation must be such that would temporarily deprive
the power of self-control of a “reasonable person”. What has also to be seen is the
time-gap between this alleged provocation and the act of homicide; the kind of
weapon used; the number of blows, etc. These are again all questions of facts.
There is no standard or test as to what reasonableness should be in these
circumstances as this would again be a question of fact to be determined by a
court. Nanavati (supra) answers this question as follows :

“Is there any standard of a reasonable man for the application of
the doctrine of “grave and sudden” provocation? No abstract
standard of reasonableness can be laid down. What a reasonable
man will do in certain circumstances depends upon the customs,
manners, way of life, traditional values, etc.; in short, the cultural,
social and emotional background of the society to which an
accused belongs. In our vast country there are social groups
ranging from the lowest to the highest state of civilization. It is
neither possible nor desirable to lay down any standard with
precision : it is for the court to decide in each case, having regard
to the relevant circumstances. It is not necessary in this case to
ascertain whether a reasonable man placed in the position of the
accused would have lost his self-control momentarily or even
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temporarily when his wife confessed to him of her illicit intimacy
with another, for we are satisfied on the evidence that the accused
regained his self-control and killed Ahuja deliberately.

The Indian law, relevant to the present enquiry, may be stated thus:
(1) The test of “grave and sudden” provocation is whether a
reasonable man, belonging to the same class of society as the
accused, placed in the situation in which the accused was placed
would be so provoked as to lose his self-control. (2) In India,
words and gestures may also, under certain circumstances, cause
grave and sudden provocation to an accused so as to bring his act
within the First Exception to Section 300 of the Penal Code, 1860.
(3) The mental background created by the previous act of the
victim may be taken into consideration in ascertaining whether the
subsequent act caused grave and sudden provocation for
committing the offence. (4) The fatal blow should be clearly traced
to the influence of passion arising from that provocation and not
after the passion had cooled down by lapse of time, or otherwise
giving room and scope for premeditation and calculation.”

In the present case on every possible count the case is nothing but a case of
murder. The nature of weapon used; the number of gunshots fired at the deceased;
the part of the body where gunshots are fired, all point towards the fact that the
appellant was determined to kill the deceased. Ultimately, he achieved his task
and made sure that the deceased is dead. By no stretch of logic is it a case of any
lesser magnitude, and definitely not culpable homicide not amounting to murder.

The facts of the present case do not even remotely make out any case under
Exception 1 to Section 300 IPC, or under any other Exception(s) to Section 300 IPC.

([ ]
279. INDIAN PENAL CODE, 1860 — Sections 107 and 306
BHARATIYA NYAYA SANHITA, 2023 — Sections 45 and 108
Instigation — During lunch break at school, an incident of bursting of
fire crackers took place — School management took action and
identified three students including the deceased as the ones who
committed the mischief — They were admonished by Principal and
directed to bring parents to school the following day — After going
home, deceased committed suicide by hanging himself — Case was
registered against the petitioners who are Principal, Vice Principal and
teacher of school for the offence punishable u/s 306/34 IPC — The
JOTI JOURNAL — DECEMBER 2024— PART II 547




alleged act of scolding and reprimanding a student by a teacher is an
attempt of course correction and would not constitute any offence —
Mens rea is a necessary ingredient of instigation and the abetment to
suicide would be constituted only when such abetment is found
intentional — No offence made out — FIR was quashed.

AR TUS WGfedl, 1860 — €RIG 107 Ud 306

YR <Y |fEdT, 2023 — ¥R 45 UG 108
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T — faemefl o Rere grr S wd affed o &1 Hfa g
R & YN © U4 Ig TR ST 81 Rl — RIS GRIRA
SHAT BT MALID TCH & Yd el I GOR T4 IfSd 8RN
9 GORYT AR fHIT SET 9RT SIY — Bl TR ST T8l —
weri a1 Rufe sfafsa @t |

Virendra Singh Rana and ors. v. State of ML.P. and anr.

Order dated 24.01.2024 passed by the High Court of Madhya
Pradesh (Bench Gwalior) Miscellaneous Criminal Case No. 10745 of
2023, reported in ILR 2024 MP 1458

Relevant extracts from the order:

The essential three conditions that are necessarily required to be present

individually in the sequence leading to the commissioning of suicide by a person
are as below:

a.
b.

C.

Instigation to commit suicide
Conspiracy leading to person committing suicide
Intentionally aiding by an act or omission to commit suicide

If any of the conditions is found present against the person sought to be

prosecuted u/s 306 IPC, such person shall be held responsible for abetting
commissioning of suicide. Per contra in the absence of the any of the above three
conditions, a person cannot be held responsible for committing crime u/s 305 IPC.
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In all three cases of instigation, conspiracy or aid, direct and active
involvement of the accused is essential to convict him for abetment of suicide.
The term 'instigation' is not defined in IPC. The instigation on the part of the
accused should be active and proximate to the incident. It has been held in
number of cases that to constitute "instigation", the person who instigates another
person has to provoke, incite, urge or encourage doing of an act by the other by
"goading" or "urging forward". A mere statement of suggesting the deceased to
end his life without any mens-rea would not come under the purview of abetment
to suicide. Mens-rea is a necessary ingredient of instigation and the abetment to
suicide would be constituted only when such abetment is found intentional.

Supreme Court in Geo Varghese v. State of Rajasthan and anr., (2021) 19
SCC 144 while dealing with the matter wherein a 9" standard student committed
suicide and left a note alleging that his PTI teacher harassed and insulted him in
front of everyone, the Court emphasised two essentials for conviction u/s 306.
First, there should be a direct or indirect act of incitement. A mere allegation of
harassment of the deceased by another would not be sufficient. Secondly, there
must be reasonableness. If the deceased was hypersensitive and if the allegations
imposed upon the accused are not otherwise sufficient to induce another person in
similar circumstances to commit suicide, it would not be fair to hold the accused
guilty for abetment of suicide. Thus, Supreme Court quashed the FIR in the lack
of any specific allegation and material on record as the essentials to prove the
allegation u/s 306 were not satisfied. Here is the present case, three students were
scolded but deceased appeared to be over sensitive, therefore, committed suicide,
whereas other two students remained grounded. Therefore, it appears that the
deceased was sensitive and being afraid of consequences of his misconducts, took
such drastic and painful decision.

280. INDIAN PENAL CODE, 1860 — Sections 120B and 302

BHARATIYA NYAYA SANHITA, 2023 — Sections 61(2) and 103(1)

CRIMINAL PROCEDURE CODE, 1973 — Sections 154, 161 and 162

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Sections

173,180 and 181

(i) Murder — FIR — Incident of assault which resulted in death of one
person and injury to other, occurred at 8.30 p.m. — FIR was lodged
at 11.00 p.m. on the basis of statement given by the injured —
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Police constable (PW-12), who claimed to have seen the incident,
has stated that he picked up two weapons from the spot and
presented them at the police station at around 9.15 p.m. —
However, neither his statement was recorded nor any entry was
made in the rojnamcha regarding the factum of presentation of
weapons in the police station — Initial version given by the
eyewitness when not recorded by the police as FIR, amounts to
concealment of the initial version from the Court — Non production
of daily diary is found to be a serious omission on the part of the
prosecution — FIR prepared after reaching the spot after due
deliberations, consultation and discussion, cannot be treated as
FIR — It would be a statement made during investigation of a case
and is hit by section 162 of CrPC — Adverse inference would be
drawn against the prosecution on this count.

(ii) Recovery of blood stained weapon — FSL report — It concludes that
the blood group found on the weapon recovered at the instance of
the accused matched with the blood group of the deceased —
However, it cannot form the sole basis of conviction unless the
same was connected with the murder of the deceased by the
accused.

YR S |f2dT, 1860 — YRIY 1209 Tq 302

RO 1Y ¥fadl, 2023 — 9RT 61(2) Td 103(1)

S Ufdhar Hfgdr, 1973 — URIY 154, 161 Td 162
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Allarakha Habib Memon and ors. v. State of Gujarat

Judgment dated 08.08.2024 passed by the Supreme Court in
Criminal Appeal No. 2828 of 2023, reported in (2024) 9 SCC 546

Relevant extracts from the judgment:

We find it improbable and totally unacceptable that a police constable had
seen the incident and had also brought the crime weapons to the police station and
yet his statement would not be recorded and the factum of presentation of
weapons would not be entered in the daily diary (roznamcha) of the police station.

A reasonable doubt is created in the mind of the Court that the statement
of Demistalkumar (PW-12) would definitely have been recorded in the daily diary
(roznamcha) but his version may not have suited the prosecution case and that is
why, the daily diary entry was never brought on record. Non-production of the
daily diary is a serious omission on part of the prosecution.

There cannot be any doubt that the first version of the incident as narrated
by the Police Constable, Demistalkumar (PW-12) would be required to be treated
as the FIR and the complaint lodged by Mohammad Arif Memon (PW-11)
would be relegated to the category of a statement under Section 161 CrPC and
nothing beyond that. The same could not have been treated to be the FIR as it
would be hit by Section 162 CrPC. Evidently thus, the prosecution is guilty of
concealing the initial version from the Court and hence, an adverse inference
deserves to be drawn against the prosecution on this count.

When the police officer does not deliberately record the FIR on receipt of
information about cognizable offence and the FIR is prepared after reaching the
spot after due deliberations, consultations and discussion, such a complaint cannot
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be treated as FIR and it would be a statement made during the investigation of a
case and is hit by Section 162 of Code of Criminal Procedure.

Thus, even presuming that the FSL reports (Exhibits 111-115) conclude
that the blood group found on the weapons recovered at the instance of the
accused matched with the blood group of the deceased, this circumstance in
isolation, cannot be considered sufficient so as to link the accused with the crime.

Sole circumstance of recovery of blood-stained weapon cannot form the
basis of conviction unless the same was connected with the murder of the
deceased by the accused.

281. INDIAN PENAL CODE, 1860 — Section 302

BHARATIYA NYAYA SANHITA, 2023 — Section 103(1)

(i) Criminal trial — Appreciation of evidence — Credibility of
witness — Witness may be disbelieved only on the basis of material
discrepancy and inconsistency which renders the account narrated
by the witnesses so highly improbable that the same maysafely be
discarded altogether from consideration — Otherwise, minor
discrepancies do not discredit overall reliability.

(ii) Murder or culpable homicide not amounting to murder -
Determination — Deceased tried to flee away when he saw
theaccused persons including appellant approaching him
armedwith deadly weapons — Appellant grabbed the deceased and
pulled him to the ground and stabbed him with the dagger on his
chest which resulted in his death — Submission of the appellant
was that only one of the eight injuries sustained by the deceased is
grievous and the rest are simple and hence, there was no intention
to cause death — Whether such argument can be accepted? Held,
No — Weapon used by the appellant for the pre-meditated attack
was dagger which is a deadly weapon — The said weapon was
carried by the appellant to the place of incident and not picked up
from the spot — Deceased was stabbed on his chest which is a vital
organ — There was no provocation from the side of the deceased —
Stab injury on the chest was found  sufficient in the ordinary
course of nature to cause death — Act of the appellant is covered
by both clauses Firstly and Thirdly of Section 300 of the Code —
Conviction for the offence of murder, found proper.
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A 8T <@l — Idiemedi o1 Jad Bl Udbel Yd IW oM W ART
faar vd SHa Bl R deR 99 @ e aRvmRawy SHa!
7g s — IMGIeefl &1 9@ I of f& gad & HING 16 el
H ¥ DHad TH THR qAT I AR ofY, I TG PHING BIA
DT DI A &1 AT — R YAT Tb WIBR {HAT AT FAHT 57
afafreiRe, € — srdiemeli g1 @@ RS gHer &/ & forg
STANT H AT T IMYY HER o O fF ad gy 7 — Sad
MY rferedt §RT TSl WId T T AT AT U4 Wi 9§ 78l
IORIT T AT — Jadd 1 BRI WX AT AT o ST A 3T
g — P D 3R A Bl IHAMET F61 AT — BRI W AT ¥
Ud URHfd @ A e H g BIRd dxw @ forg uatw
IR AT — YT BT ATERT Hiedr B GRT 300 B I TS
Ugel T4 RN # FEIfAR BT T — T @ WRM & forg
avffE Sfera arft T |

Joy Devaraj v. State of Kerala

Judgment dated 08.07.2024 passed by the Supreme Court in
Criminal Appeal No. 32 of 2013, reported in (2024) 8 SCC 102

Relevant extracts from the judgment:

This Court in Rammi v. State of M.P., (1999) 8 SCC 649 held that when an
eyewitness is examined at length it is quite possible for him to make some
discrepancies. No true witness can possibly escape from making some discrepant
details. Perhaps an untrue witness who is well tutored can successfully make his
testimony totally non-discrepant. But courts should bear in mind that it is only
when discrepancies in the evidence of a witness are so incompatible with the
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credibility of his version that the court is justified in jettisoning his evidence. But
too serious a view to be adopted on mere variations falling in the narration of an
incident (either as between the evidence of two witnesses or as between two
statements of the same witness) is an unrealistic approach for judicial scrutiny.

We find it expedient to excerpt a passage from Tahsildar Singh v. State of
U.P., 1959 SCC OnLine SC 17 which lays down the standard for “contradicting”
a witness in the following words. Section 145 of the Evidence Act indicates the
manner in which contradiction is brought out. The cross-examining counsel shall
put the part or parts of the statement which affirms the contrary to what is stated
in evidence. This indicates that there is something in writing which can be set
against another statement made in evidence. If the statement before the police
officer in the sense we have indicated and the statement in the evidence before the
court are so inconsistent or irreconcilable with each other that both of them cannot
coexist, it may be said that one contradicts the other. The threshold for
disbelieving a witness is not mere discrepancy or inconsistency but material
discrepancy and inconsistency, which renders the account narrated by the
witnesses so highly improbable that the same may safely be discarded altogether
from consideration.

Applying the rubric provided in Pulicherla Nagaraju v. State of Andhra
Pradesh, (2006) 11 SCC 444 to the present case, we find that the weapon used for
the premeditated attack was a dagger, which is considered a deadly weapon. The
weapon was carried by the appellant to the scene of the incident and not picked up
from the spot. The victim was stabbed in his chest, which houses multiple vital
organs of the body. There was no provocation from the side of the victim. The
appellant and other co-accused had reached the place of occurrence with the
premeditated intention to cause hurt to the victim, which can be seen from the fact
that they formed an unlawful assembly armed with deadly weapons with the
common intention to attack the victim and thereby put an end to the movement
triggered by him to stop trade in illicit liquor.

The post mortem examination of the victim revealed the cause of death of
the appellant to be haemorrhage due to an incised wound on the apex of the heart.
The apex of the heart is the lowest tip of the heart located on the lower left side of
the chest. In his cross examination, PW8 (who conducted the post-mortem
examination) noted that such an injury can cause death within 5 (five) minutes of
infliction. Needless to observe, the heart is one of several vital organs of the body,
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and the appellant caused such bodily injury, which in the ordinary course of
nature was sufficient to cause death.

The appellant’s submission that only one of the eight injuries sustained by
the victim is grievous and the rest are simple and hence there is no intention to
cause death, cannot be accepted after examining the facts of the case. In Stalin v.
State20, this Court held that death caused by a single stab wound can also be
considered murder if the requirements of section 300 IPC are fulfilled.

To summarise, the appellant participated in a premeditated attack on the
victim, armed with a deadly weapon and stabbed the unarmed victim on a vital
organ causing his death. The conduct of the appellant is covered by both clauses
(1) and (3) of section 300, IPC. The intention to cause death can easily be
discerned from the conduct of the appellant and the nature of fatal injury inflicted,
which in the ordinary course of nature was sufficient to cause death. Fulfilment of
any one condition of section 300, IPC is enough to convict the appellant under
section 302 thereof, but in the present case not one but two conditions have
clearly been shown to exist to nail the appellant for murder.

282. INDIAN PENAL CODE, 1860 — Section 302

BHARATIYA NYAYA SANHITA, 2023 — Section 103(1)

EVIDENCE ACT, 1872 — Sections 3, 24 and 114(g)

BHARATIYA SAKSHYA ADHINIYAM, 2023 — Sections 2, 22 and 119 (g)

(i) Extra-judicial confession — Evidentiary value — It is considered as
a weak type of evidence and is generally used as a corroborative
link to lend credibility to the other evidence on record -
Prosecution has alleged that accused had confessed before village
officer that he had Kkilled his step mother — Testimony of village
officer with respect to such confession was not found trustworthy
— Moreover there was nothing on record to show that the accused
had a close acquaintance with the village officer and that he has
implicit faith in him — Extra judicial confession was not reliable.

(ii) Offence of murder — Circumstantial evidence — Adverse inference
against prosecution — Accused had allegedly dragged his
stepmother up to the village pond and put her head inside the
pond due to which she suffocated to death — Evidence available on
record showed that there was a road and ridge of pond between
house of deceased and pond — Accused must have dragged
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deceased for a considerable distance — Post-mortem report did not
show marks of injury on body of deceased — Doctor deposed that
cause of death was drowning but he was unable to state whether
death was homicidal or accidental — Post-mortem report stated
that an expert’s opinion should be sough but expert’s opinion was
not sought — Material witnesses including person who had
allegedly seen the accused dragging deceased with her hair were
not examined — Adverse inference was drawn against prosecution
— Charge was not found proved beyond reasonable doubt —
Conviction set aside.

R U i, 1860 — &RT 302

YR =g1g |f3dT, 2023 — 9RT 103(1)

areg AfAIH, 1872 — URIU 3, 24 T 114(D)

HRA ey Ifefd, 2023 — 9RT 2, 22 T4 119(8)

() RPTR g — e Joa — I8 HHAGR Yhid & |y
g SR IMMIT: SUGT SUANT G R $l & ©U | e
W 3T 3 eI Bl fATqa@-aar UsH dva =g fobar s —
IAST ueT BT g ARY B fb Ifigad 3 I IRERT @
|qHe Aedipd fhar of f& SE g dldell W & A R @
g — 39 A9 @ Gdy § I e @ ey favesy
T U T — SO @ Aol W AT BB @ TE e
forae udr =t f& e &1 I ISR | S« aReg o
Td 9% 99 W YU v aRar of — IReaR G g
faeaaig =g ot

(i) AT & IR — IRRefe drg — e o faeg
afihd A — MG 7 SR WY § IAUAl |ldelt A B
gilcHR g & dled d@ Grar of 3R SHaT R dree &
3R ST f&ar o s SR <9 e 9 S9! g 8 TS o
— e R SUGY Wed | Udl de f& gae & 'R SR
dred @ 419, U 9@ 3R drae 3l A off — Ifigeh 7 9ds
B BB QW T gdIeT T — URedred RUIE 3§ gae & IR
R Aic & e T8 w9 — ffecs  weg & fe
TG BT HRUT T AT WfbT a8 I8 qa H argwef a7 o &
A drgay off a1 e off — deeAred Raid | dar
o f& faRivs &1 < AR SN @1y fde faeivs & w7 8
ARfY g off — HEEyel |l |t 99 fda @ wlen TE @
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Ratnu Yadav v. State of Chhattisgarh

Judgment dated 09.07.2024 passed by the Supreme Court in
Criminal Appeal No. 1635 of 2018, reported in AIR 2024 SC 3314

Relevant extracts from the judgment:

As regards the evidentiary value of an extra-judicial confession, a bench of
three Hon'ble Judges of this Court in the case of Devi Lal v. State of Rajasthan,
(2019) 19 SCC 447, in Paragraph 11, this Court held thus:

“It is true that an extra-judicial confession is used against its maker
but as a matter of caution, advisable for the court to look for a
corroboration with the other evidence on record. In Gopal
Sah v. State of Bihar, (2008) 17 SCC 128, this Court while dealing
with extra-judicial confession held that extra-judicial confession is,
on the face of it, a weak evidence and the Court is reluctant, in the
absence of a chain of cogent circumstances, to rely on it, for the
purpose of recording a conviction. In the instant case, it may be
noticed that there are no additional cogent circumstances on record
to rely on it. At the same time, Shambhu Singh (PW 3), while
recording his statement under Section 164 CrPC, has not made
such statement of extra-judicial confession (Ext. D-5) made by
accused Babu Lal. In addition, no other circumstances are on
record to support it.”

In paragraph 16 of the decision of this Court in the case of Nikhil Chandra
Mondal v. State of West Bengal, (2023) 6 SCC 605, this Court held thus:

“It is a settled principle of law that extra-judicial confession is a
weak piece of evidence. It has been held that where an extra-
judicial confession is surrounded by suspicious circumstances, its
credibility becomes doubtful and it loses its importance. It has
further been held that it is well-settled that it is a rule of caution
where the court would generally look for an independent reliable
corroboration before placing any reliance upon such extra-judicial
confession. It has been held that there is no doubt that conviction
can be based on extra-judicial confession, but in the very nature of
things, it is a weak piece of evidence.”
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The normal rule of human conduct is that if a person wants to confess to the
crime committed by him, he will do so before the person in whom he has implicit
faith. It is not the case of the prosecution that the appellant had a close
acquaintance with PW-1 for a certain length of time before the incident.
Moreover, the version of the witness in examination-in-chief and cross-
examination is entirely different. Therefore, in our considered view the testimony
of PW-1 is not reliable. Hence, the case of extra-judicial confession cannot be
accepted.

283. INDIAN PENAL CODE, 1860 — Section 302

BHARATIYA NYAYA SANHITA, 2023 — Section 103(1)

Murder — Extra-judicial confession — Probative value — Accused
allegedly confessed his crime before the witness on telephone — Witness
has not disclosed the said telephone number from which he received a
call from the accused to the police and no investigation was made in this
respect — Similarly, so called presence of police Sub-Inspector during
confession creates doubt, when prosecution has not examined him as a
witness — Hence, prosecution evidence regarding extra-judicial confession
cannot be believed.

YRAII << Hiedl, 1860 — &RT 302

YR <g1g |f3dT, 2023 — 9RT 103(1)

TN — URBHaR FIgfa — Aféie o7 — AMgad 7 ST wu |
e @ FHE TellhiM UR YT IR WIHR fhar — el 7 gferq
D IHR eI R T8 g e QAT | Bbict mm o
Td 39 WY § N0 981 fHar T — ¥ yeR dW@ga o 96
gfer Sufiliers o SR SuRUfd ddg S@ o= &, 9 &
IMAST 7 SHHT G B ARE THH TG AT B — A
TReaR AWEGia & 94§ I |eg R fdeam T8 fear
ST AT |

Lal Mohammad Manjur Ansari v. State of Gujarat

Judgment dated 08.07.2024 passed by the Supreme Court in
Criminal Appeal No. 3524 of 2023, reported in (2024) 7 SCC 733
Relevant extracts from the judgment:

The normal rule of human conduct is that a person would confess the
commission of a serious crime to a person in whom he has implicit faith. The
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appellant had worked in PW19’s shop only for five months in 2004. The appellant
was otherwise not known to PW19. Therefore, it is unnatural that the appellant
would call the deceased on the phone and confess.

Furthermore, PW19 admittedly did not disclose to the police the telephone
number from which he allegedly received a call from the appellant. As can be
seen from the testimony of PW25, Investigating Officer, no investigation was
made to ascertain the phone number on which PW19 received a call from the
appellant and the phone number from which PW19 called PSI Mishra. It was
necessary for the prosecution to collect evidence on these aspects and place it
before the Court.

Though PW 19 stated that the appellant again made extra judicial confession
at the Central Bus station in the presence of PSI Mishra, the prosecution has not
examined PSI Mishra as a witness.

Hence, the prosecution's evidence regarding extra-judicial confession cannot
be believed.
[ ]
284. INDIAN PENAL CODE, 1860 — Sections 302 and 149
BHARATIYA NYAYA SANHITA, 2023 — Sections 103 and 190
Offence of murder — Unlawful assembly — Four co-accused persons
assaulted the deceased by means of danda, kanta and knives causing
him injuries which resulted in his death — Allegation against the
appellant was that he fired a shot in the air from his country made
pistol in order to frighten the persons who came to rescue the deceased
— Liability of appellant — Held, factum of causing injury or not causing
injury, not material where the accused is sought to be roped in with the
aid of section 149 — Infliction of fatal injury or any injury by all the
members of the assembly is not necessary — Appellant was one of the
members of the unlawful assembly therefore his mere presence was
sufficient to render him vicariously liable u/s 149 for causing death of
the victim of attack —Conviction of the appellant was upheld.

YR gUs Higdl, 1860 — &RTY 302 U4 149
R <I1g |f3dT, 2023 — 9RY 103 TG 190
BT B AWy — fARfIeg o@E — IR wEfdgaor 7 gve,
Hicl Td ARIA § Fad W THT bR U@ HIRa fHA Rrds
IRUHERY IEH! T B Ts — Uil & fawg I8 R o f&
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Nitya Nand v. State of Uttar Pradesh and anr.

Judgment dated 04.09.2024 passed by the Supreme Court in

Criminal Appeal No. 1348 of 2014, reported in (2024) 9 SCC 314
Relevant extracts from the judgment:

Section 149 IPC says that every member of an unlawful assembly shall be
guilty of the offence committed in prosecution of the common object. Section
149 IPC 1is quite categorical. It says that if an offence is committed by any
member of an unlawful assembly in prosecution of the common object of that
assembly, or such as the members of that assembly knew to be likely to be
committed in prosecution of that object, every person who, at the time of
committing of that offence, is a member of the said assembly; is guilty of that
offence. Thus, if it is a case of murder under Section 302 IPC, each member of the
unlawful assembly would be guilty of committing the offence under Section
302 IPC.

As a matter of fact, this Court in Vinubhai Ranchhodbhai Patel v.
Rajivbhai DudabhaiPatel, (2018) 7 SCC 743 has reiterated the position
that Section 149 IPC does not create a separate offence but only declares
vicarious liability of all members of the unlawful assembly for acts done in
common object. This Court has held:

“In cases where a large number of accused constituting an
“unlawful assembly” are alleged to have attacked and killed one or
more persons, it is not necessary that each of the accused should
inflict fatal injuries or any injury at all. Invocation of Section
149 is essential in such cases for punishing the members of such
unlawful assemblies on the ground of vicarious liability even
though they are not accused of having inflicted fatal injuries in
appropriate cases if the evidence on record justifies. The mere
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presence of an accused in such an “unlawful assembly” is
sufficient to render him vicariously liable under Section 149 IPC
for causing the death of the victim of the attack provided that the
accused are told that they have to face a charge rendering them
vicariously liable under Section 149 IPC for the offence punishable
under Section 302 IPC.

Failure to appropriately invoke and apply Section 149 enables large

number of offenders to get away with the crime.
* sk ok sk ok

When a large number of people gather together (assemble) and
commit an offence, it is possible that only some of the members of
the assembly commit the crucial act which renders the transaction
an offence and the remaining members do not take part in that
“crucial act” for example in a case of murder, the infliction of the
fatal injury. It is in those situations, the legislature thought it fit as
a matter of legislative policy to press into service the concept of
vicarious liability for the crime. Section 149 IPC is one such
provision. It is a provision conceived in the larger public interest to
maintain the tranquility of the society and prevent wrongdoers
(who actively collaborate or assist the commission of offences)
claiming impunity on the ground that their activity as members of
the unlawful assembly is limited.”
% %k ok ok 3k

For mulcting liability on the members of an unlawful assembly
under Section 149, it is not necessary that every member of the
unlawful assembly should commit the offence in prosecution of the
common object of the assembly. Mere knowledge of the likelihood
of commission of such an offence by the members of the assembly
is sufficient. For example, if five or more members carrying AK 47
rifles collectively attack a victim and cause his death by gunshot
injuries, the fact that one or two of the members of the assembly
did not in fact fire their weapons does not mean that they did not
have the knowledge of the fact that the offence of murder is likely
to be committed.

It is true that there are certain lacunae in the prosecution. The scribe
Kuldeep was not examined. Similarly, the younger brother Laxmi Narain was not
examined though it has come on record that Laxmi Narain was killed in the year
1993 and in that case one of the accused is the appellant himself. It is also true
that neither any country-made pistol was recovered nor any cartridge, empty or
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otherwise, recovered. However, the appellant has been roped in with the aid
of Section 149 IPC. Therefore, as held by this Court in Yunis alias Kariya v. State
of M.P., (2003) 1 SCC 425, no overt act is required to be imputed to a particular
person when the charge is under Section 149 IPC; the presence of the accused
as part of the unlawful assembly is sufficient for conviction. It is clear from the
evidence of PW-1 and PW-2 that the appellant was part of the unlawful assembly
which committed the murder. Though they were extensively cross-examined,
their testimony in this regard could not be shaken.

In view of what we have discussed above, we have no doubt in our mind
that the trial court had rightly convicted the appellant under Section 148 IPC read
with Section 302/149 IPC and that the High Court was justified in confirming the
same.

285. INDIAN PENAL CODE, 1860 — Sections 306 and 498-A
BHARATIYA NYAYA SANHITA, 2023 — Sections 108 and 85
EVIDENCE ACT, 1872 — Section 113A
BHARATIYA SAKSHYA ADHINIYAM, 2023 — Section 117
Abetment — Suicide committed by married lady within 7 years of her
marriage on account of harassment meted out to her by in-laws —
Presumption u/s 113A of the Evidence Act — Even if the above facts are
established, the Court is not bound to presume that suicide had been
abetted by her husband or relatives of husband — Section 113A gives
discretion to the Court to raise such a presumption, having regard to all
the other circumstances of the case.

YRAII gUs dfadl, 1860 — &RIY 306 UG 498—H

HRAI <19 <dfedl, 2023 — YR 108 UG 85

ey fSfeaH, 1872 — HRT 113%

HRAT ey A9, 2023 — &RT 117

guRY — faaifda & g1 faare & 7 9§ & AR WE-IgR R
IId U P TS UASTAT B PRUT ITHSAT B ol T8 — &RT 1135
P IfAId SUERUT — I SWRIGT d2d wfid o 8 o & a9 o
IR I8 SUHRA BRA o I 81 2 fb Iud ufdr srerar ufy &
AR A e o SUIRA fhar of — gRT 1136 <RI &l
UHRUT P I G uRRefddl & o § oM @ Swid U
SUYRUT HRA BT FAIPIABR U BT 2 |
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Sumanbai @ Dattabai v. State of M.P.

Judgment dated 30.01.2024 passed by the High Court of Madhya
Pradesh (Bench Indore) in Criminal Appeal No. 1636 of 1999,
reported in ILR 2024 MP 1397

Relevant extracts from the judgment:

It is crystal clear that even that the deceased was a lady, committed suicide
within a period of seven years from the date of her marriage and her husband or
such relatives of her husband had subjected her to cruelty, the Court is not bound
to presume that suicide has been abetted by her husband and such relatives of her
husband. Virtually, Section 113A of Indian Evidence Act, gives wide discretion to
the Court to raise such type of presumption with regard to other all such
circumstances of the case.

In the case at hand, having gone through the whole dying declaration, some
facts came that mother-in-law of deceased has subjected her to cruelty 12 but she
never stated anything regarding abetment for committing her suicide. She never
said that the deceased does not deserve to be alive or she should die. In this case,
husband of deceased himself has taken her to the hospital and he along-with his
parents had tried to save her life. Hence, only on the basis of presumption u/s
113A of the Indian Evidence Act, the appellant cannot be convicted for the
offence u/s 306 of IPC. Certainly, since she has committed cruelty with the
deceased, she is liable to be convicted u/s 498A of IPC. Here, it is pertinent to
mention that there is no charge framed against the appellant u/s 498A of IPC but
in view of settled legal position, the appellant may be convicted for the offence
u/s 498A of IPC without framing charge.

In this regard, another judgment in M. Shrinivasulu v. State of Andhra
Pradesh, (2007) 12 SCC 443, wherein Hon'ble Apex Court ordained as under:-

"a person charged and acquitted u/s 304B of IPC can be convicted
u/s 498A without that charge being there, if such a case is made
out"

Hence, even the charge has not been framed for the offence punishable u/s
498A of IPC, if the offence is made out against the appellant, she may be
convicted u/s 498A of IPC instead of Section 306 of IPC.
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286. INDIAN PENAL CODE, 1860 — Section 307

BHARATIYA NYAYA SANHITA, 2023 — Section 109

CRIMINAL PROCEDURE CODE, 1973 — Section 386

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 427

(i) Attempt to murder — Essential ingredients to attract offence u/s
307 IPC - Victim need not suffer any kind of bodily injury —
Offence is constituted by the concurrence of mens rea followed by
actus reus — If a person commits an act with such intention or
knowledge and under such circumstances that if death has been
caused, offence would have amounted to murder or act itself is of
such a nature as would have caused death in the usual course of an
event, but something beyond his control prevented that result, his
act would constitute the offence of attempt to murder.

(ii) Offence of attempt to murder — Accused was convicted for the said
offence and was sentenced to 14 years of RI - Legality —
Complainant became paralyzed due to a spinal injury caused by
accused when he attempted to murder him — Act of accused was
covered under second Part of section 307 of the Code, which
prescribes punishment of either life imprisonment or punishment
under first part i.e. upto 10 years — Since punishment of life
imprisonment was not imposed, sentence permissible under first
Part of section 307 should have been imposed — Imposition of
sentence of 14 years was erroneous — Considering gravity of crime,
sentence was modified to 10 years rigorous imprisonment and fine
imposed was kept intact.

ARG U Wfadl, 1860 — &RT 307

ARG 19 ¥fadr, 2023 — &RT 109

gus Ufshar dfgdr, 1973 — 9RT 386

YR ANTRS GRET |fedl, 2023 — €T 427
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Amit Rana alias Koka and anr. v. State of Haryana

Judgment dated 22.07.2024 passed by the Supreme Court in
Criminal Appeal No. 700 of 2024, reported in AIR 2024 SC 3477

Relevant extracts from judgment:

Section 307 IPC, makes it clear that to attract the said offence the victim
need not suffer any kind of bodily injury. The offence to commit murder
punishable under Section 307 IPC is constituted by the concurrence of mens
rea followed by actus reus, to commit an attempt to murder though its
accomplishment or sufferance of any kind of bodily injury to the victim is not a
‘sine qua non’. In other words, if a man commits an act with such intention or
knowledge and under such circumstances that if death had been caused, the
offence would have amounted to murder or the act itself is of such a nature as
would have caused death in the usual course of an event, but something beyond
his control prevented that result, his act would constitute the offence punishable
as an attempt to murder under Section 307 IPC.

Now we will refer to the incident in question which led to the conviction of
the appellants under Section 307 IPC. In view of the fact that we are not
considering the question of conviction, it is unnecessary to deal with the
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occurrence in detail. PW-5 Dr. Sahil, the then medical officer attached to PGIMS,
Rohtak, deposed that the complainant (victim) was admitted in the hospital from
09.06.2016 to 02.07.2016 with history of gunshot injury. He would further depose
that he along with Dr. Shubham removed the foreign body from the spine of the
victim-Mangtu Ram. The indisputable fact is that the victim became paralysed
due to the said spinal injury. Thus, it can be seen that the attempt to murder the
complainant caused the injury and resultantly he became paralysed. When that be
the consequence of the attempt to murder, the case would definitely be fallen
under the second part of Section 307 IPC. On scanning the provisions under
Section 307 IPC, we have already found that in case the victim suffered hurt in
terms of the second part of Section 307 IPC, the convict can be sentenced to
undergo imprisonment for life. In the event the court did not consider that
imprisonment for life is not to be imposed the other option, going by the
provision, is only to impose such punishment as is mentioned in the first part of
Section 307 IPC. The first part, as noticed hereinbefore, prescribes punishment
with imprisonment of either description for a term which may extend to 10 years
and also to pay fine. A bare perusal of the second part of Section 307 IPC, would
undoubtedly show that it did not prescribe for imposition of punishment more
than what is prescribed under the first part thereof. We have already noted that the
maximum imprisonment permissible under the first part of Section 307 IPC, is
“imprisonment of either description for a term which may not extent to 10 years
and also fine”. When in unambiguous terms the legislature prescribed the
maximum corporeal sentence imposable for the conviction under
Section 307 IPC, under the first part and when the court concerned upon
convicting the accused concerned thought it fit not to impose imprisonment for
life, the punishment to be handed down to the convict concerned in any
circumstance cannot exceed the punishment prescribed under the first part of
Section 307 IPC. When this be the mandate under Section 307 IPC, the trial Court
in view of its decision not to award the punishment of imprisonment for life could
not have granted punishment to a term exceeding 10 years. It is to be noted that
the respondent-State has not filed any appeal contending that the punishment
imposed on the appellants is liable to be enhanced to imprisonment for life thus,
we do not deem it necessary to go into the question whether the punishment is to
be enhanced. Thus, the question is whether the sentence of rigorous imprisonment
for 14 years is permissible in law and if not, what should be the comeuppance.
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The discussion as above with reference to Section 307 IPC, would thus go to
show that imposition of rigorous imprisonment for a term of 14 years for a
conviction under Section 307 IPC, is impermissible in law and it is liable to be
interfered with. Since the High Court had not gone into the question as to how
imprisonment for a term of 14 years or the conviction under Section 307 IPC would be
maintained and in view of our conclusion as above, the judgment of the High
Court confirming the judgment of the trial Court awarding rigorous imprisonment
for 14 years calls for interference.

Since the conviction of the appellants under Section 307 IPC, is declined to
be interfered with by us, necessarily the punishment for the said offence taking
note of the gravity of the crime has to be imposed. Since we are not proposing to
enhance the sentence to imprisonment for life and the only option is to bring
down the term of imprisonment from 14 years, there is absolutely no reason to
hear the appellants in-person.

We have taken note of the fact that as a consequence of the attempt to do
away with the life of the complainant, he had suffered spine injury and became
paralysed in terms of the second part of the Section 307 IPC, the appellants are to
be given the maximum corporeal sentence imposable under the first part of
Section 307 IPC. Accordingly, the imposition of rigorous imprisonment for 14
years each to the appellants is converted to rigorous imprisonment for a period of
10 years. The order of sentence with respect to fine is kept intact. The appeal is
thus allowed in part and the impugned judgment of the High Court and the
judgment of the trial Court in S.T. No. 281/2016 qua the appellants stands
modified as above.

287. INDIAN PENAL CODE, 1860 — Sections 363 and 366

BHARTIYA NYAY SANHITA, 2023 — Sections 137 (2) and 87

(i) Abduction — There was neither any intention of forcing her into
marriage against her will nor she was seduced for illicit
intercourse — Perusal of the letter written by prosecutrix to
accused clearly indicates that there was intention to elope with
accused with her father’s money — No external or internal injuries
were found on her body — Hymen found intact indicating that no
rape was committed — Evidence of prosecutrix didnot indicate that
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the accused had abducted the prosecutrix with intent to marry —
Two vital ingredients for upholding the conviction u/s 366 IPC not
proved.

(ii)) Age of prosecutrix — Medical evidence — Medical Officer stated
that as per x-ray, the age of prosecutrix is between 16-18 years —
Dental surgeon stated that the age of prosecutrix is not less than
17 years as none of her molars were present — If the margin of
error of two years is calculated, the age of prosecutrix may be
more than 18 years — In absence of any document regarding age,
benefit of uncertainty must be given to the accused.

YRAII §Us dfadl, 1860 — ORI 363 U4 366

ARG g ¥f2dl, 2023 — 9RIG 137 (2) UG 87

() ISRV — ¥ Al IADI 3V & [Tog U a8 Y ToR
B BT Dy MY AT 3R T B IH JAqT FHRT

PIs ATRS a1 I e & U T - WWW
Ul ST g9iar § f6 @IS qoeer e fear mar -

gl |
(i) IR o g — Rafeci wey — Rifecw e A
S B 6 eaR RUIE & AR AfAhia= o oMy 16
W18 99 d T T — 3d U ffbedd 7 A fHar &
N @Y IR 17 I | HH 81 off Fifd IHH By WM
q1¢ HAloe 81 o — e 2 99 & R A FC & IR W
Wﬁaﬁ%ﬁaﬁ?ﬂﬁaﬂa@waﬁﬁaﬁmﬁr
Fhdl 2 — AP > day H HN AW M@ H
JffR=rdar &1 o afigaa & fear s =nf?y |

Hiramani Singh v. State of M.P.

Judgment dated 11.01.2024 passed by the High Court of Madhya
Pradesh in Criminal Appeal No. 1209 of 2004, reported in ILR
2024 MP 1016
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Relevant extracts from the judgment:

In the evidence of Doctor (PW-1) who has examined the prosecutrix, she
stated that on 23.01.2004 while she was in the Hospital, the prosecutrix was
brought by her father alongwith Constable- Sursari Prasad from Police Station
Chorhata, for medical examination and she stated that no injury was found on the
body of the prosecutrix. In her cross-examination, she stated that the prosecutrix
did not have any internal or external laceration and considering the external
examination of the prosecutrix, it was not advised to have sexual intercourse with
her and her hymen was intact and she did not give any opinion regarding the age
of the prosecutrix.

Apart from her evidence, Doctor (PW-7) stated that on 24.01.2004 while he
was on duty, prosecutrix was brought by her father alongwith Sursarilal -
Constable for X-ray and he examined and stated that the age of the prosecutrix is
above 16 years and below 18 years. In his cross-examination, he stated that it may
be more or less than two years.

Besides the above evidence, prosecution examined the Doctor (PW-9) who
is the Dental Surgeon of Government Hospital, Rewa, he stated that on
24.01.2004 while he was in hospital, the prosecutrix was brought by her father
Roshanlal alongwith Constable Sursarilal for medical examination and he found
that none of her molars were present nor any evidence visible which proves that
she was less than 17 years.

In support of medical evidence, Sunita who is the mother of the prosecutrix,
examined as PW-12, she stated that her daughter was aged about 16 years.
Roshanlal who is the father of the prosecutrix examined as PW-11 and he stated
that her daughter was aged about 16 years.

In light of the above evidence, if the margin of arrears of two years is
calculated, the age of prosecutrix may be more than 18 years at the time of
incident. The Head Master of the Government Primary School has issued a
certificate (Ex.P-2) showing her date of birth as 20.10.1987 but the prosecution
has not examined the author of Exhibit P-2.

A decision reported in Phiroz v. State of Madhya Pradesh, 2022 SCC
Online MP 1631, in para 24 are as follows:-

While dealing with a similar issue in Birad Mal Singhvi v. Anand Purohit,
AIR 1988 SC 1796 this Court held as under:

“To render a document admissible under Section 35, three
conditions must be satisfied, firstly, entry that is relied on must be
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one in a public or other official book, register or record; secondly,
it must be an entry stating a fact in issue or relevant. fact; and
thirdly it must be made by a public servant in discharge of his
official duty, or any other person in performance of a duty
specially enjoined by law.

An entry relating to date of birth made in the school register is
relevant and admissible under Section 35 of the Act but entry
regarding to the age of a person in a school register is of not much
evidentiary value to prove the age of the person in the absence of
the material on which the age was recorded”.

In the light of the above citation, the date of birth mentioned at the time of

admission, on what basis the date of birth was mentioned in the school record.
When the author was not examined by the prosecution, is of no value.

In the case of State of Karnataka v. Bantara Sudhakara,(2008) 11 SCC 38
para 12 as follows:

“Additionally, merely because of doctor's evidence showed that the
victims belong to the age group of 14-16, to conclude that the two
years of age has to be added to the upper age limit is without any
foundation.”

In the case of Jyoti Prakash Rai vs. State of Bihar, (2008) 15 SCC 223 the
Apex Court also clarify that position and held after a certain age it is difficult to
determine the exact age of the person concerned on the basis of ossification test or
other tests because of that Apex Court in a number of judgments has held that the
age determined by the doctors should be given the flexibility of two years on
either side.

It transpires that there is no rule, much less an absolute one that two years
have to be added to the age determined by the doctor. Whether the margin of error
of two years is to be taken depends on the facts and circumstances of each case
and the margin of error of two years is to be taken on the lower side or on the
higher side, would also depends on the facts and circumstances of the case.

288. LAND REVENUE CODE, 1959 (M.P.) — Section 129(5)
CIVIL PROCEDURE CODE, 1908 — Order 5 Rule 17
Demarcation proceedings — Need for proper service of notice —
Revenue Inspector (Patwari) affixed notice for demarcation of subject
land on the wall instead of affixing the same on the outer door of the
house in violation of the provision contained in Order 5 Rule 17 of CPC
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— Notice was not duly served on the petitioner and demarcation
proceedings done behind his back — Further, notice stated that
demarcation proceedings were to be held on 02.07.2021 but
demarcation was done on 03.07.2021 — Held, Revenue Inspector should
have given another notice to the petitioner stating date of 03.07.2021 for
demarcation u/s 129(5) of the MPLRC — Demarcation done without
following due procedure and without affording opportunity of hearing,
is not sustainable.

Y-RToTed HigdT, 1959 (A.0.) — &RT 129(5)

fafaer ufear Gfear, 1908 — mewr 5 fA=H 17

e B HRAR — Aifew & Sfuad fAded &1 smavgedr —
Iora FRIe® (Uear) ° Rifder ufear <dfear @ ameer 5 9 17 &
aftfd urge @ R w9 & 9= gR R 4 dWiea &1 A
T BT P WM R AR W T HR QAT — Ifadpredl ®
At &1 fded ¥=e w9 4§ T8 g3 IR WHIDT B HrIdarE!
SH@! U # g8 — 9o faRed Aifcw § e sriarE
&1 feAid 02.07.2021 g o, WEfd  AMIbA fR9i® 03.07.2021 BT
foar T — affuiRa, oe Fiee o aRT 129(5) 9.0 ¥ IO
dfedr & oaila IifdTedt B fedie  03.07.2021 B HHIGT
PR Y SM &1 @ IR AIfeH <1 =iy o — =) gfear
o1 gTe 6y 91 u9 arfreraal &1 gaar o1 Jfaagad e iy
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Makundi Lal Pathak v. Bharat Lal Tiwari and ors.

Order dated 06.05.2024 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 3088 of 2022, reported in
2024(4) MPLJ 30

Relevant extracts from the order:

The principles of natural justice not followed either by the Revenue
Inspector or the Tehsildar passed the demarcation proceedings of the subject land
dated 07.07.2021 and the Appellate Authority-SDO not verified the material
aspects as to whether the service of notice served on the petitioner and the date
mentioned in the notice 02.07.2021 demarcation takes place by the Revenue
Inspector, the respondent no.3 and 4 would have to decide whether the said
Revenue Inspector followed and given fair and reasonable opportunity by serving
notice to the petitioner and submitted a report. Admittedly, the respondent no.4
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not followed the due procedure and passed the demarcation proceeding which was
affirmed by respondent no.3, which causes the prejudice to the petitioner. In
absence of a notice of any kind and such reasonable opportunity, the order passed
becomes wholly vitiated. Therefore, a proper notice is required u/s 129(5) of the
MPRLC and the date should be mentioned on the notice for demarcation of the
subject land, in the present case, demarcation not takes place on 02.07.2021,
entire demarcation proceedings was taken by violating the principles of natural
justice and demarcation proceedings have been finalized behind the back of the
petitioner on the next date i.e. 03.07.2021.

The impugned order dated 02.06.2022 passed by the SDO and order dated
07.07.2021 passed by the Tehsildar including all the demarcation proceedings
conducted by the Revenue Inspector, Tehsil-Ghuvara, District-Chhatarpur deserve
to be set-aside. It is further directed that the Tehsildar shall conduct a fresh
demarcation proceedings after giving proper service of notice and to give them
opportunity of hearing to all the concerned, if not, it would amount to failure to
adhere to the principles of natural justice, therefore, the impugned orders passed
by the third and fourth respondents are not sustainable and tenable and warrant
interference.

The impugned orders are perse illegal and are quashed and set-aside with a
direction that the matter is remanded back to the Tehsildar for fresh consideration
in terms of Section 129(5) of the MPLRC, 1959 and pass appropriate order in
accordance with the procedure contemplated under the MPLRC, 1959 in this
regard as directed supra within three months from the date of this order.

289. MUSLIM WOMEN (PROTECTION OF RIGHTS ON MARRIAGE)
ACT, 2019 — Sections 2(c) and 4

(i) Pronouncement of talag — When it becomes an offence?

Applicant/husband gave talag-e-ahsan by registered post — As per

FIR, allegations against the applicant are that he gave talaq to the

wife on the grounds of demand of dowry and wife giving birth to

girl child — Talag-e-ahsan becomes operative after three menstrual

cycles — Prior to talag becoming operative, applicant alongwith his

mother went to the parental home of his wife and gave talaqg-e-

biddat by pronouncing Talaq thrice — Held, as Talaq-e-ahsan had

not become operative, the act of the applicant/husband giving
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Talaq-e-Biddat to wife constitutes an offence — FIR cannot be
quashed.

(ii) Difference between Talag-e-biddat and Talaq-e-ahsan — Talag-e-
biddat comes into operation immediately whereas Talag-e-ahsan
becomes operative after three menstrual cycles.

R Ak ([Qare feR wRew) ARfFTH, 2019 — aRT 2(7) T 4
(i) TP DI IO — I8 HY Y AR ERM?  AASH /Uiy o
TATH—U—TedM Res SF & Argd 9 fear — yem
Rl & IR 3Maed 7 T8 @ A AR g 7 GA DI T
T B BRU U B TAD QAT — TAH-9-USNEM A
RGP B a8 YAEGI BT © — dod @ TWET BN D 4,
ISP 3UT A Afed Il & AaT T & R 1 3R 99 I-
e dida] aae—y—figead < far — ffwiRa, <9
qATH—(—UgHN YTl 81 gall o, 99 3dad /ufd §RT Uil
P TAH—U—TAGEd T BT I JWY ST HRal & — YA

a1 RAiE &t sifirafisa 781 fhar o dhan |

(i) TAH-U-geqd TG qAH-—v-vgdE A fawNg -
TATH—Y—Iegd Tehldd YAl BT © Sldfd  dollh——Ygd
I RGP B 918 FuEeid BT |

Javed Naseem v. State of M.P. and anr.
Order dated 20.03.2024 passed by the High Court of Madhya

Pradesh in Miscellaneous Crimial Case No. 8056 of 2024, reported in
2024(3) MPLJ 127

Relevant extracts from the order:

The applicant has expressed his irrevocable divorce to the respondent No.2
and has made it conditional that only if respondent No.2 comes back to her
matrimonial house then he would take her in kindness otherwise each of them
would render Haram for other.

Thus, so far as Talag-e-ahsan sent by the applicant is concerned, it is clear
that in fact it is in the nature of instantaneous talaq by putting a pressure on the
complainant to come back otherwise talaq would take its effect. Merely because
the applicant has sent Talag-e-ahsan with aforesaid condition would not take his
case out of the purview of section 2(c) of the 2019 Act, because the applicant has
already expressed his intention to grant irrevocable talaq to respondent No.2.
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Such a Talag-e-ahsan sent by the applicant is contrary to the reasons and objects
of the 2019 Act.

Furthermore, this Talag-e-ahsan was sent by registered post on 30.1.2023. It
was to become operative after three menstrual cycles but prior thereto the
applicant along with his mother went to the parental home of respondent no.2 and
gave Talag-e-biddat by pronouncing Talaq thrice.

Under these circumstances, when Talag-e-ahsan had not become operative
then giving Talag-e-biddat to respondent No.2 clearly makes out an offence
against the applicant.

290. MOTOR VEHICLES ACT, 1988 — Section 166
Accident claim — Girl aged 10 years sustained grievous fracture in
motor accident — Application rejected by Tribunal on the ground that
registration number of offending vehicle mentioned in FIR is different
from the one disclosed in the charge sheet and claim application —
Whether order is justified? Held, No — In FIR, it was mentioned that
accident was caused by TVS CHAMP MP-11BO-304 — After investigation
Police found that number of offending vehicle was TVS XL MP-11 AA-
304 — Accordingly, filed the charge sheet against the driver and owner
of the said vehicle — There are similarities between the registration
numbers and model of both the vehicles — There could be a
confusion/mistake in disclosing the vehicle number while lodging FIR —
No reason to doubt the investigation conducted by Police — Moreover, it
was not expected from a 10 years old injured girl to give the correct
registration number of the vehicle — Order rejecting claim was set aside.

Hiex I AfAfaH, 1988 — ©RT 166

gHeAT QAT — 918 g 10 99 P dsadl B TR 37Rerdwr
HINT M — AMBIUT §RT 3MMAG 9 MR W AWIpa fb g
I RuIE # Scoigd A aid a8 DI Scolgd Goiidd  shHidh
FAARTIS 3R FoId 3T § gAY ¢ a8 A AT & — T A
IrTgAd &7 iR, 8 — e o RUIE § I8 Seoa fdhan
Tar o & geer vy o gadi—11@isii—304 | g3 ot — g &
g gferd A U fb Sodigd BRA 9l 918 DI HHAIG SIgd
THAUA TAdI—1170-304 o 3R deJdR SEd dleid U4 dAlfeid &
g IRt v usga &A1 T — 91 9l & USliaRu HHlG
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Tq dfed & dr FAMAg § — Y AT Ruld g6l R §9Y ared
qR BT GATET P H YA /Tl 8 Gl & — Yo gRT Bl T8
Sifg TR € BRA PT B BRI 8] & — 10 AT & T APl
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Laxmi d/o Ramesh v. Jagdishchandra and ors.

Judgment dated 13.02.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Appeal No. 3666 of
2007, reported in 2024(3) MPLJ 516

Relevant extracts from the judgment:

In the present case, the accident took place on 13.12.2003. After the
accident, the accident was reported to the Police. First Information Report (FIR)
was registered at Crime No.689 of 2003 on 14.12.2003 in which it was disclosed
that the accident was caused by vehicle “TVS Champ” MP-11 BO-304. The
Police started the investigation and found that the accident was actually caused by
motorcycle TVS XL bearing registration number “MP-11 AA-304” owned by
respondent No.2 and driven by respondent No.l. Jagdish Chandra S/o Bhiluji
Khati was arrested on 04.08.2004. Pre-MLC was also carried out on 13.12.2003,
which confirmed that the injuries sustained by Laxmi were caused by road
accident. The Investigating Officer (I1.O.) also collected the Insurance Policy (Ex.
P/7) and after completing the investigation, charge sheet was filed under Sections
278, 337 and 338 of Indian Penal Code, 1860, in which the number of the
offending vehicle was disclosed as “TVS XL” bearing registration number “MP-
11 AA-304”.

None of the respondents disclosed the status of the criminal case as to
whether Jagdish Chandra S/o Bhiluji Khati has been acquitted on the ground that
he did not cause any accident from his motorcycle bearing registration number
“MP-11 AA-304”. The accident was caused to a ten years aged girl, who
sustained grievous fractures, therefore, it was not expected from her to give the
correct description of the motorcycle and the number. The model and the vehicle
number disclosed in the FIR and involved in the case are, as under: -

Vehicle Model Vehicle Number Remark
TVS XL MP-11 AA-304 | Disclosed in charge sheet & claim
TVS CHAMP | MP-11 BO-304 | Disclosed in FIR
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There are similarities between above two vehicles, as both are ‘TVS’ and its
registration number is also the same i.e. ‘MP-11" and ‘304°, therefore, there could
be a confusion or mistake in recording the number and model of the motorcycle.

As it is apparent from the aforesaid number and make of the vehicle, there
are similarities between the number and the model, therefore, there could be a
confusion/mistake in recording the number. Normally people cannot differentiate
between two different models of the motorcycles manufactured by one company
and all the models are commonly known by Hero Honda, TVS, Yamaha etc.
Therefore, it cannot be said that the accident was not caused by the offending
vehicle TVS Champ “MP-11 AA-304”. The claim has wrongly been rejected,
because partially wrong number was disclosed in the FIR, but after investigation,
the Police found that the accident was caused by vehicle number “MP-11 AA-
304 and there is no reason to doubt on the investigation conducted by the Police.

Some times, an FIR is lodged against unknown persons, but in investigation
the Police finds the real culprit and files charge sheet against him. Therefore,
although the make and number of the offending vehicle were wrongly recorded in
the FIR, the entire claim has wrongly been rejected on that basis, without
considering the final charge sheet filed by the Police.

291. MOTOR VEHICLES ACT, 1988 — Sections 166 and 168

Motor accident claim — Claims Tribunal dismissed claim on the ground
that evidence fell short of proving that deceased died in motor vehicle
accident caused by rash and negligent act of driver/respondent — Marg
intimation mentioned male person was crushed by an ox — Informant of
Marg intimation is a ward boy of District Hospital and not an eye-witness
— Intimation not by family members of deceased — Application to
summon the Investigating Officer dismissed by the Tribunal — Held,
Investigating Officer was a necessary witness — He could have thrown
light on what basis chargesheet was filed — Without examining him, no
correct finding can be recorded — Case remanded.

Arexar JAfAfe, 1988 — ORI 166 TG 168

Hiex geedT q@T — JrET SIf¥ARU W g9 q2F P GO RA vg
AT e B B IR R T4 B R fhar fo areres /ureft &
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JAMHEROT 7 AT ARBHRT I qTAT B BT AdeA R faar o
— fAfEiRa, srgeuedl PSR U6 3Maeas Wl o — 39 day
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Devkaliya @ Devkali (Must.) and ors. v. Dharmendra Singh

and anr.

Order dated 11.03.2024 passed by the High Court of Madhya
Pradesh in Miscellaneous Appeal No. 4733 of 2019, reported in
2024(4) MPLJ 107

Relevant extracts from the order:

The important aspect is that Marg Intimation (Exhibit-P/3) was not given by
the appellants/claimants or their family members but by a Ward Boy who was not
the eye witness. Needless to stay that when any accident occurs and some person
dies, the first priority of the family is to take steps regarding deceased and not in
filing of claim or criminal case. It is pertinent to note that in charge-sheet
aforesaid Ward Boy Shiv Pratap Singh has not been made a witness by the Police.
It is the duty of the Court to go into the root of the matter but that effort has not
been made by the learned Tribunal. The application of the appellants/claimants to
summon the Investigating Officer who could have thrown light as on what basis
charge-sheet was filed against the respondent No.1, who remained ex parte before
the Tribunal, has erroneously been dismissed but in such circumstance adverse
inference should have been drawn against the respondent No.1. Normally, when a
person does not appear in the Court it is presumed that he has nothing to say
regarding the claim or he does not want to oppose it. If the respondent No.1/non-
applicant had any objection he should have filed some objection against lodging
of false case against him, however, that is also not on record.

Thus, in the considered opinion of this Court, now at this stage Investigating
Officer-Shyam Sunder is a necessary witness and without examining him no
correct finding can be recorded regarding accident and on what basis charge-sheet
was filed.

It is also mentioned that in the order-sheet dated 01.2.2019 the Claims
Tribunal has observed that charges to summon the witnesses the Insurance
Company has not been deposited but from perusal of record it is seen that the
situation is otherwise as summon charges were already deposited vide Book
n0.636 Receipt No.7 dated 31.1.2018 and this aspect is mentioned in "Talwana'.

JOTI JOURNAL - DECEMBER 2024— PART II 577



Therefore, the Tribunal has erroneously closed the right of Insurance Company in
this regard.

Hence, in the light of discussion made hereinabove, the award dated
05.2.2019 is set aside and matter is remanded to the Tribunal to give an
opportunity to both the parties to lead their respective evidence regarding
investigation. After recording of evidence, give findings on all issues. The
Tribunal is further directed to dispose of the claim petition within a period of
three months from the date of receipt of certified copy of this order.

292. MOTOR VEHICLES ACT, 1988 — Section 173

(i) Award — Whether Tribunal can award more compensation than
the amount claimed by the claimant? Held, Yes — There is no
embargo to award compensation more than the amount claimed —
Tribunal should award an amount which is just and proper.

(i) Notional income — Appellant used to run an auto and also engaged
in agricultural work — Incremental addition must be made even
for self-employed individual — Notional income was fixed at Rs.
12,500/- for determination of compensation.

Alex I AfAfI, 1988 — &R 173
() UEIC — T AR JIASTHAT §RT AT DI Ty AR |
&1 UfdhR U AR Fehal o° AwfeiRa, 8 — AFT @ 78 af¥r
¥ e gfiaR ueg w7 § B Fd=E 98 @ — st &
I8 IR U HRAT =12y S 6 =g a &R S B |
(i) Dreufd AT — Irdiemedi ST Famar o vd B S wxar o
— WIS afeaal & forg +ff 9a+ gfs o< =nfey — ufdax
fRaiRor 8 @rcufe 3T 12,500 /— U ufdere fAgiRa &
T |
Ramesh Sahu v. Deepak Kumar Sahu and ors.
Judgment dated 25.01.2024 passed by the High Court of
Madhya Pradesh in Miscellaneous Appeal No. 3713 of 2022,
reported in ILR 2024 MP 1351
Relevant extracts from the judgment:

When the accident occurred on 31.12.2010 has fixed a notional income of a
coolie/worker in the year 2010 at Rs.7,500/- per month. In the instant case, the
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injured/appellant sustained serious injuries in the accident occurred on
14.12.2020. In the absence of any documentary evidence about the notional
income of the injured though he stated he was running an auto. Basing on the
judgment Susy v. Suma Lalu Pareparambil House and ors., 2021 SCC online
Ker 12658 there would be an incremental enhancement in the case of even self-
employed/individual in the unorganized sector and with respect to an unspecified
job of a coolie or running auto considering the increase in cost of living an
economic advancements over the years, it can be safely assumed that even a
coolie would be eligible for incremental addition of at least Rs.500/- in every
subsequent years. In such circumstances, the appellant is entitled to be fixed with
a notional income of Rs.7,500/- in the year 2010 and on incremental basis
Rs.500/- in every subsequent year i.e. 500x10=5000 (from 2011 to 2020), in the
year of accident which is 2020, re-fix the notional income of the appellant is
Rs.12,500/- per month.

As per the decision of the Hon’ble Supreme Court of India in the case of
Nagappa v. Gurudayal Singh and ors., (2003) 2 SCC 274, under the provisions
of the Motor Vehicles Act, 1988, there is no restriction that compensation could
be awarded only up to the amount claimed by the claimant in this appeal for
enhancement of Rs.3,00,000/-. In an appropriate case where from the evidence
brought on record, if Tribunal/Court considers that claimant is entitled to get more
compensation than claimed, the Tribunal may pass such award. There is no
embargo to award compensation more than that claimed by the claimant. Rather it
is obligatory for the Tribunal and Court to award “just compensation”, even if it is
in the excess of the amount claimed. The Tribunals are expected to make an
award by determining the amount of compensation which should appear to be just
and proper. In the present case, the compensation as awarded by the Claims
Tribunal, against the background of the facts and circumstances of the case, is not
just and reasonable and the claimant is entitled to more compensation though he
might not have claimed the same at the time of filing this appeal.

(]
293. NARCOTIC DRUGS & PSYCHOTROPIC SUBSTANCES ACT, 1985
— Sections 8 (¢), 22 (¢), 29, 53 and 67
(i) Offence of illegal transportation of psychotropic substances —
Conviction — Legality — As per prosecution, Accused No. 1 was
found transporting the contraband — Allegation against the
appellant/Accused No. 2 was to the effect that he had supplied
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the said contraband to Accused No. 1 — There was no recovery
of any prohibited material from appellant — No evidence to
show that the seized contraband was delivered by or on behalf
of the appellant — There was no evidence of the appellant’s
participation in any conspiracy — Offence punishable u/s 22(c)
and 29 of the Act, found not proved — Conviction set aside.

(ii) Confessional statement — Probative value — Statement recorded
u/s 67 cannot be used as a confessional statement in the trial of
an offence under the Act — Not admissible in evidence and
cannot be read in evidence, as the officer recording statement is
invested with power u/s 53 of the Act as ‘Police Officer’ within
the meaning of Section 25 of the Evidence Act.

e ANy AR Ay el afafeE 1985 — oG 8 (),

22 (), 29, 53 U4 67

(i) FTATE ueef @ oy uRded BT WM — QNfifg —
e dT — IS & AR Y HHie 1 UfiERd
quﬁaawﬁww—aﬁw&ﬁ/eﬁ@wwﬁz
¢ fdvg oY o f& a7 S ufaedfd ueref sivgaa &9ie
1 P U HEAT — (Ui | foi ufoefa ugref o
RESH T8 g8 — I8 SR &1 & forg @15 9y T8 &
Serger gfaefdd uared srdiemefl gRT 3far Sal AR | UaH
fear T — srfiemeft @ faht vz d wfHfod 8m &1 +E
eg el — SIS EH P GRT 22 () UG 29 & I qeAd
IR AT & UM AT — JI9Rifg TR |

(i) SR P — Wide qou — IRFEE & iTid Ry B
fraRor 4 arT 67 @ iaia AffaRad wem &1 AWIgfT HoA
® IRE SN &1 fHar S AHar — Aeg H Ugd T8l gd
e H UGl el off Adbdl, Rifh HId oi@dg R dlel
BRI B AT & aRT 53 & 3 wfed ugg @ TE B,
S ey AMRFH B aRT 25 B N H gfor BN 7 |

Ajay Kumar Gupta v. Union of India

Judgment dated 22.08.2024 passed by the Supreme Court in
Criminal Appeal No. 878 of 2019, reported in (2024) 9 SCC 455

Relevant extracts from the judgment:

In the facts of the case, the consignment was booked by accused no.1, and
therefore, he was found to be transporting the psychotropic substance in
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contravention of Section 8(c) of the NDPS Act. There is no allegation against the
appellant of transporting the contraband. The consignment was booked in the
name of the accused no.l as per the prosecution case. Therefore, unless it is
proved that the appellant had supplied the consignment to accused no.l or was a
part of a criminal conspiracy to commit an offence under Section 22(c), the
appellant cannot be punished.

In Para 158 of the decision of this Court in Tofan Singh v. State of
Tamilnadu, (2021) 4 SCC 1, this Court held thus: We answer the reference by
stating: That the officers who are invested with powers under Section 53 of the
NDPS Act are ‘Police Officers’ within the meaning of Section 25 of the Evidence
Act, as a result of which any confessional statement made to them would be
barred under the provisions of Section 25 of the Evidence Act, and cannot be
taken into account in order to convict an accused under the NDPS Act. That a
statement recorded under Section 67 of the NDPS Act cannot be used as a
confessional statement in the trial of an offence under the NDPS Act.

Therefore, the appellant's statement recorded under Section 67 of the NDPS
Act is not admissible in evidence and cannot be read in evidence.

294. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 118, 138 and 139
Dishonour of cheque — Statutory presumption and its rebuttal — Cheque
was dishonoured because the account was closed — Accused challenged
his conviction on the grounds that the complainant could not establish
that cheque was given for settling the legally recoverable debt or other
liabilities and there are material contradictions in his statement —
Complainant and the accused were friends and accused had taken
money from him time to time — Despite service of notice, accused
neither replied nor paid the amount — Complainant has discharged the
initial burden through the averments in the complaint and his
testimony regarding existence of legally recoverable debt — Presumption
u/s 118-A and 139 N.I. Act is attracted — Burden shifts on the accused to
rebut the presumption — Accused has not disputed his signature on the
cheque and also not produced any other evidence in rebuttal — Mere
minor discrepancy with respect to the due amount in the statement of
complainant and the complaint cannot overturn the conviction.

W forfRada IrfafHaH, 1881 — &IRTU 118, 138 TI 139
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Vikram Singh Aanjana v. Prakashchandra Solanki

Judgment dated 24.04.2024 passed by the High Court of Madhya

Pradesh (Indore Bench) in Criminal Revision No. 2057 of 2022,
reported in 2024(3) MPLJ 597

S{/

8

Relevant extracts from the judgment:

In regard to submission of learned counsel for applicant that complainant
could not prove the transaction and the existence of legally recoverable debt or
liability, the complainant (PW-1) on affidavit deposed that complainant and
accused are close friends and for the purpose of upgradation of agriculture, to
purchase agricultural equipments and buffaloes and to discharge the liability of
debt, the accused had taken money from time to time from him. Total amount
given to the applicant/accused is Rs. 12,21,000/-. The aforesaid amount was given
to the applicant on his assurance that whenever the amount would be demanded
by the complainant, the same shall be refunded. The complainant demanded the
said amount and appellant in discharge to the aforesaid debt, issued cheque No.
002615 of Rs. 6,48,000/- and also cheque No. 002616 of Rs. 4,85,000/- of Bank
of India, branch Ujjain which were signed by him and he assured that on
presentation of those cheques, the payment will be made. On the assurance of
applicant, he submitted those cheques in his account of Bank Paraspar Sahkari
Bank Maryadit, Dewas Gate Ujjain on 12.11.2011. Both the cheques were
dishonoured with a note that account has already been closed by the
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applicant/accused vide memorandum dated 12.11.2011. The complainant further
deposed that on 15.11.2011, through his Advocate he sent a registered notice on
the address of the applicant but despite service of notice, the applicant neither
replied to the said notice nor refunded the said amount. Thereafter within the
limitation period he presented the complaint. In support of his case, he produced
copy of aforesaid two cheques as Ex.P/1 and P/2 which bears the signature of
applicant from 'A' to 'A'. The copy of notice was marked as Ex.P/3 and its
registered AD is Ex.P/5. The envelope was produced as Ex.P/6 which contains
note that applicant had refused to accept the notice. He further examined
Purshottam Prajapati (PW-2) who deposed that he had given 85,000 bricks @ Rs.
3500/- per thousand brick to the applicant and the said amount was paid to him by
the complainant. Vishal Gahlot (PW-3) also stated that complainant had given
him Rs. 5 Lacs to give to the accused for preparation of Kisan Credit Card.

Counsel for the applicant referred certain paragraphs of cross-examination
of the complainant to show that there is some discrepancy in the amount
mentioned in the complaint and in the affidavit. He further referred certain
paragraphs of PW-1, PW-2 and PW-3 to contend that there are contradictory
statements which demolishes the entire case of complainant. On the basis of
aforesaid, it is argued that complainant has failed to discharge his burden to prove
the existence of legally recoverable debt or liability.

In the present case, admittedly the applicant neither filed any reply to the
legal notice issued by the complainant nor adduced any evidence in his defence in
rebuttal. It is further pertinent to note that signature of the applicant on the
cheques have not been disputed. Mere minor contradictions in respect of amount
in the statement of complainant in the complaint or complainant's witnesses,
would not be sufficient to dismiss the complaint when he has specifically proved
that the aforesaid amount was given for the purpose of purchase of agricultural
equipments and buffaloes and he also got paid certain amount to the accused from
his friend, Vishal Gahlot (PW-3). Thus, on the basis of averment in the complaint
and testimony of complainant- P.C. Solanki (PW-1), Purshottam Prajapati (PW-2)
and Vishal Gahlot (PW-3), the complainant has dicharged his initial burden
regarding existence of legally recoverable debt or liability. Once the recovery of
legally recoverable debt is established by the complainant, the presumption under
sections 118-A and 139 of the N.I. Act attracts and the burden to rebut the
presumption is on the accused/applicant. In the present case, the applicant has not
disputed his signature on the cheque and also did not lead any evidence to rebut
the presumption.
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So far as the judgments cited by applicant in the aforesaid cases are
concerned, the same would not render any assistance in the facts of the present
case as in the case of Narendra Dhakad v. Anand Kumar, AIR 2009 1309 it has
been held that once the signature on the cheque is admitted, handwriting on the
cheques is not requird to be proved. The proceedings under N.I. Act are summary
in nature. In the case of M.S. Narayana Menon @ Mani v. State of Kerala and
anr., AIR 2006 SC 3366, that was a case where the complainant could not prove
existence of legally recoverable debt. Since the transaction was not proved,
therefore the conviction was set aside. In the case of Krishan Janardhan Bhat v.
Dattatraya G. Hegde, AIR 2008 SC 1325, the Court held that section 139 merely
raises a presumption in favour of holder of cheque that said cheque was issued in
discharge of legally recoverable debt. Existence of legally recoverable debt is not
a matter of presumption. It is further held that attraction of principles of
presumption under section 139 of N.I. Act depends on factual matrix of the each
case.

In the present case, the complainant has prima facie established the presence
of legally recoverable debt and both the courts below have rightly convicted the
applicant. The judgment passed in the case of Kumar Exports v. Sharma Carpets,
(2009) 2 SCC 513 would not apply to the facts of the present case as in the
present case the complainant has discharged his initial onus to establish the
existence of legally recoverable debt. The judgment passed in the case of Pankaj
v. Anil Kumar Jain, 2009(2) DCR 730 was a case against acquittal and appeal
was dismissed as the complainant has clearly failed to prove his allegation.

295. NEGOTIABLE INSTRUMENTS ACT, 1881 — Section 138

(i) Dishonor of cheque — Defence — Accused can rely on the materials
produced by complainant and ought not to adduce any further or
new evidence to rebut the statutory presumption — Accused can
shift the weight of the scales of justice in his favour through
preponderance of probabilities.

(i) Dishonor of cheque — Complainant was not able to prove valid
existence of legally recoverable debt — Accused has inscribed his
signature on white paper and not on stamp paper as produced by
complainant — Accused raised the concern of financial capacity of
the complainant and complainant failed to discharge it through
leading cogent evidence — Accused rightly acquitted.
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Sri Dattatraya v. Sharanappa

Judgment dated 07.08.2024 passed by the Supreme Court in
Criminal Appeal No. 3257 of 2024, reported in 2024 (3) Crimes
166 (SC)

Relevant extracts from the judgment:

A 4

8 o

R

PO A=

On the aspect of adducing evidence for rebuttal of the statutory
presumption, it is pertinent to cumulatively read the decisions of this Court
in Rangappa v. Sri Mohanl, (2010) 11 SCC 441 and Rajesh Jain v. Ajay Singh,
(2023) 10 SCC 148 which would go on to clarify that accused can undoubtedly
place reliance on the materials adduced by the complainant, which would include
not only the complainant’s version in the original complaint, but also the case in
the legal or demand notice, complainant’s case at the trial, as also the plea of the
accused in the reply notice, his Section 313 CrPC, 1973 statement or at the trial as
to the circumstances under which the promissory note or cheque was executed.
The accused ought not to adduce any further or new evidence from his end in said
circumstances to rebut the concerned statutory presumption.

Applying the aforementioned legal position to the present factual matrix, it
is apparent that there existed a contradiction in the complaint moved by the
appellant as against his cross-examination relatable to the time of presentation of
the cheque by the respondent as per the statements of the appellant. This is to the
effect that while the appellant claimed the cheque to have been issued at the time
of advancing of the loan as a security, however, as per his statement during the
cross-examination it was revealed that the same was presented when an alleged
demand for repayment of alleged loan amount was raised before the respondent,
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after a period of six months of advancement. Furthermore, there was no financial
capacity or acknowledgement in his Income Tax Returns by the appellant to the
effect of having advanced a loan to the respondent. Even further the appellant has
not been able to showcase as to when the said loan was advanced in favour of the
respondent nor has he been able to explain as to how a cheque issued by the
respondent allegedly in favour of Mr. Mallikarjun landed in the hands of the
instant holder, that is, the appellant.

Admittedly, the appellant was able to establish that the signature on the
cheque in question was of the respondent and in regard to the decision of this
Court in Bir Singh v. Mukesh Kumar, (2019) 4 SCC 197, a presumption is to
ideally arise. However, in the above referred context of the factual matrix, the
inability of the appellant to put forth the details of the loan advanced, and his
contradictory statements, the ratio therein would not impact the present case to the
effect of giving rise to the statutory presumption under Section 139 of the NI Act,
1881. The respondent has been able to shift the weight of the scales of justice in
his favour through the preponderance of probabilities.

The Trial Court had rightly observed that the appellant was not able to plead
even a valid existence of a legally recoverable debt as the very issuance of cheque
is dubious based on the fallacies and contradictions in the evidence adduced by
the parties. Furthermore, the fact that the respondent had inscribed his signature
on the agreement drawn on a white paper and not on a stamp paper as presented
by the appellant, creates another set of doubt in the case. Since the accused has
been able to cast a shadow of doubt on the case presented by the appellant, he has
therefore successfully rebutted the presumption stipulated by Section 139 of the
NI Act, 1881.

Moreover, affirming the findings of the Trial Court, the High Court
observed that while the signature of the respondent on the cheque drawn by him
as well as on the agreement between the parties herein stands admitted, in case
where the concern of financial capacity of the creditor is raised on behalf of an
accused, the same is to be discharged by the complainant through leading of
cogent evidence.

[
*296. PREVENTION OF CORRUPTION ACT, 1988 — Sections 7 and 13
EVIDENCE ACT, 1872 — Sections 3 and 135
BHARATIYA SAKSHYA ADHINIYAM, 2023 — Sections 2 and 140
Demand and acceptance of illegal gratification — Proof of same as a
fact by the prosecution is a sine qua non in order to establish the guilt
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of the accused public servant u/s 7 and 13 (1) (d) (i) and (ii) of the Act
— It was alleged by the prosecution that accused demanded illegal
gratification under threat to book a case against complainant for
illegal possession of teakwood in his saw mill — Trap laying Officer did
not make any effort to get the factum of such demand of bribe verified
— Complainant admitted that accused forgot his raxine bag allegedly
containing currency notes in the coffee shop and that he picked up the
same and handed it over to the accused — Possibility of planting
tainted currency notes in the bag by the complainant cannot be ruled
out — Wash taken from the hands of accused and the raxine bag was
not chemically examined through FSL — Demand and acceptance of
illegal gratification was not found proved — Conviction set aside.

ger[R R iffaH, 1988 — gRT 7 U9 13

reg JfSfaH, 1872 — 9RIU 3 TG 135

TRAT ey fefaH, 2023 — 9RG 2 T 140
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Mir Mustafa Ali Hasmi v. State of A.P.

Judgment dated 10.07.2024 passed by the Supreme Court in
Criminal Appeal No. 2845 of 2024, reported in AIR 2024 SC
3356
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297. PROTECTION OF CHILDREN FROM SEXUAL OFFENCES ACT,
2012 — Sections 7 and 8
INDIAN PENAL CODE, 1860 — Section 354 r/w/s 34
BHARATIYA NYAYA SANHITA, 2023 — Section 74 r/w/s 3(5)
Outrage of modesty — Intention — There is major contradiction in
prosecutrix examination, as the word, “bad intention” and “being
trembled” stated in court, are missing in FIR and police statement —
Intention to outrage the modesty of a woman is significant ingredient of
offence which is not proved in the case — FIR was lodged not after the
molestation but after receiving injuries by prosecutrix’s father and
brother in a quarrel that took place subsequently — There was every
chance to make false case regarding molestation with intention to
aggravate the nature of offence — Conviction set aside.
<iffTeh TR 3§ dTeTol T HReT0T ARFTH, 2012 — gRY 7 T4 8
R TUS Gl3dT, 1860 — €RT 354 WEUISd €RT 34
YR U1 Gfedl, 2023 — 9RT 74984(3d €RT 3(5)
AT BRAT — AR — AR & e # g7 foRem 3
T AT H Pe T QR AR TG B g AR Gord b
T yoF o Ruid # 781 § — el Afgan o doomiT & &1
3T SR T [P AedYl °Uch & Sl [P 9 YD § YA 2l
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Nitesh Patidar and ors. v. State of Madhya Pradesh and ors.

Judgment dated 09.07.2024 passed by High Court of Madhya
Pradesh in Criminal Appeal No. 53 of 2022, reported in 2024 (3)
Crimes 76 (MP)

Relevant extracts from the judgment:

As per the case of prosecution, on 07.02.2018 at about 04:00 pm, the
prosecutrix went to take tuition from her tuition teacher's house where one Nitesh
Patidar was also used to come for tuition. After tuition at about 5:30 pm, when the
prosecutrix was going to her home, Nitesh Patidar gave her a mobile phone and
caught her hand with bad intention and asked her to talk to him. Further, the
prosecutrix went to her home and told about the incident to her parents.
Thereafter, her father, her brother alongwith tuition teacher went to the house of
Amarsingh Gehlot where Nitesh Patidar was residing. On reaching thereon, the

JOTI JOURNAL - DECEMBER 2024— PART II 588



tuition teacher called Nitesh Patidar. However, Gajendra Singh Gehlot and his son
Laxman Gehlot came there and informed them that, Nitesh was not in the house
and asked them as to why they came to his brother's house. Meanwhile, Nitesh
Patidar also came on the spot and thereafter, Nitesh alongwith Gajendra and
Laxman started beating the father of the prosecutrix and her brother with fists and
slapping. They also abused them. During the altercation, Saurabh Bhati, tuition
teacher intervened to rescue them. In the course of incident, father of prosecutrix
received injuries on chicks, head and stomach. On the same day, the complainant
went to police station and lodged a complaint, thereafter, offence was registered
against the appellants.

At the outset, the statement of prosecutrix (PW-1) is required to be
ruminated, she stated in her examination-in-chief that appellant Nitesh Patidar
stopped her and gave her a mobile. Further, she narrates that mobile was given to
her of spice company. Thereafter, she says that the appellant had caught her 5
CRA-53-2022 hand with bad intention and thereafter, she trembled. Further, she
states that appellant Nitesh stated her to talk with him. In anxiety, she went her
home. In para 14 of her cross-examination, prosecutrix clearly conceded that in
her report the word "bad intention" and being trembled, has not been mentioned.
She also submitted that there was no sign of injury on her hand. As such, since the
word "bad intention" and "being trembled" are not available in FIR and her
statement recorded under Section 161 of CrPC, the whole story of prosecution is
fallen down regarding sexual intention.

On this aspect, the following ratio held by Full Bench of Hon'ble Apex
Court in the case of State of Punjab v. Major Singh, AIR 1967 SC 63, is worth of
quote here :-

“The offence punishable under Section 354 is an assault on or use
of criminal force to a woman with the intention of outraging her
modesty or with the knowledge of the likelihood of doing so. The
Code does not define "modesty". What then is a woman's
modesty?

The essence of a woman's modesty is her sex. The modesty of an
adult female is writ large on her body. Young or old, intelligent or
imbecile, awake or sleeping, the woman possesses a modesty
capable of being outraged. Whoever uses criminal force to her with
intent to outrage her modesty commits an offence punishable under
Section 354. The culpable intention of the accused is the crux of
the matter. The reaction of the woman is very relevant, but its
absence is not always decisive, as, for example, when the accused
with a corrupt mind stealthily touches the flesh of a sleeping
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woman. She may be an idiot, she may be under the spell of
anesthesia, she may be sleeping, she may be 6 CRA-53-2022
unable to appreciate the significance of the act; nevertheless, the
offender is punishable under the section.

A female of tender age stands on a somewhat different footing. Her
body is immature, and her sexual powers are dormant. In this case,
the victim is a baby seven and half months old. She has not yet
developed a sense of shame and has no awareness of sex.
Nevertheless, from her very birth she possesses the modesty which
is the attribute of her sex."

In view of the aforesaid law, the intention to outrage the modesty of a
woman is significant ingredient of Section 354 of IPC. In this case, there is a
material contradiction on the point of "bad intention" and due to that "trembling
of prosecutrix". In this way, the word "bad intention" and "trembling" are found
as an exaggeration in the Court statement. The prosecution also failed to prove the
fact that the said mobile given to prosecutrix was belonged to the appellant. It is
also emanated from the evidence that FIR was lodged not just after the incident of
molestation but rather it was lodged after receiving injury by the prosecutrix's
father and brother. In these circumstances, there is a great chance to make a false
case against the appellant regarding molestation with intention to aggravate the
nature of offence.

It is also poignant to point out that the prosecutrix has also not received any
injury in the incident. She cannot be treated as injured witness and therefore, the
testimony of prosecutrix doesn't inspire confidence. Likewise, the other witnesses,
the father of prosecutrix (PW-2), the cousin of prosecutrix (PW-4) have tried to
support the prosecution case but their statements are also not found creditworthy.
The independent witness Madam Aarti, the tuition teacher has not been produced
by the prosecution, whereas she is pivotal evidence of the case. As such the
culpable intention of outraging modesty has not been established against the
appellant.

In view of the foregoing discussion, since the prosecution case has not been
fortified by the statements of witnesses and the important ingredients as to
intention of outraging the modesty of prosecutrix has not been evinced beyond
reasonable doubt by the prosecution, the appellant cannot be convicted for the
offence under Section 354 of IPC and Section 7/8 of POCSO Act. As such, the
decision of learned trial Court regarding conviction of appellant Nitesh
under Section 354 of IPC and Section 7/8 of POCSO Act, is devoid of merits and
accordingly, deserves to be set aside.
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In the result thereof, the present appeal filed by the appellant Nitesh is
hereby allowed. Accordingly, having set aside the impugned judgment, the
appellant Nitesh is acquitted from the charge under Sections 354 of IPC
and Section 7/8 of POCSO Act. The appellant is on bail, hence, his bail bond and
surety stand discharged. The appellant is entitled to receive back the fine amount
deposited by him from the learned trial Court.

([ ]
*298. SPECIFIC RELIEF ACT, 1963 — Sections 19 and 20
TRANSFER OF PROPERTY ACT, 1882 — Section 3

(i)  Suit for specific performance — Bonafide purchaser — Agreement
for sale of an immovable property is a compulsory registrable
document in the State — In view of Explanation 1 to section 3 of TP
Act, the defendants/subsequent purchaser shall be deemed to have
knowledge of the sale agreement, which was duly registered —
They cannot say that they had no knowledge of sale agreement —
Hence, it cannot be said that they paid money in good faith to
seller — Plea of defendants that they are bonafide purchaser for
value without notice, could not be accepted.

(ii) Suit for specific performance — Failure to pray for cancellation of
subsequent sale deed — Under the decree of specific performance,
subsequent purchaser could be directed to execute sale deed
alongwith original vendor — There was no necessity to pray for
cancellation of subsequent sale deed (Lala Durga Prasad and ors. v.
Lala Deep Chand and ors., AIR 1954 SC 75 and Rojasara Ramjibhai
Dahyabhai v. Jani Narottamdas Lallubhai and anr., AIR 1986 SC
1912 relied on)

fafafdse sy sifdfa™, 1963 — &RIY 19 TE 20

Frfed N1 JARIH, 1882 — HNT 3

() RFd< e & fay o] — aquifds sar — wIER |ufT
&1 fIea ey = & U@ et dSiiaxer Ay S)eS § —
A JIROT AT B URT 3 B BT 1 B 3N F,
Ifar / uearqadt sar H A e &1 = BT A
ST, S fafted defiga o — 9 I% 6 B% Wad b S=
fasha oy &1 PIg o TE AT — FAY, I§ A& BT O
ol 2 fb I=iM fAsar & agumEgds IR &1 graE fear
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(i) < sguem & fog T — gwEadl g fdog a1 <
B B AR H ¥ Awadr — fRfAfde seure o s
& I gTAr@dl sal & qo famar @ 9 ey faow
fenfea & &1 der & o1 |aar o — gwEadl [awa
foeg @ '§ I o URAT HRA D DI avIHAl 8l oY |
(ere g7If 71% Oq 3~ §I9 flell A7 97 VT I, TIATFIAN
1954 UEH? 75QAVSITERT  VHGMIE  GEATHIE §9IF i)
TOTHRI cTocHle Uq 377 V3IISSIIY 1986 TWH] 1912, Jdaiiad)

Maharaj Singh and ors. v. Karan Singh (Dead) Thr. LRs.

and ors.

Judgment dated 09.07.2024 passed by the Supreme Court in Civil
Appeal No. 6782 of 2013, reported in AIR 2024 SC 3328
[ ]
*299. SPECIFIC RELIEF ACT, 1963 — Section 34

Suit for partition — Mohammedan Law — Agreement for settlement of
family property — Original owner died unmarried and was survived
by sister and brothers — Agreement for settlement of family property
was entered into to give a right to niece of plaintiff’s sister and
defendant brothers, as she had a psychiatric problem — Agreement
was proved to have been duly executed — It was not the case of
defendant that personal law prohibits sharing of property by
agreement with a distant heir — Defendant failed to prove existence of
Will or the fact that agreement was a fabricated document —
Preliminary decree passed in terms of the said agreement was upheld.

fafafde srgaiy aifdfeam, 1963 — T 34

foarem & fow @ — gRem A — wiRaRe wuRr &
IR B o IR — o @rl @ afdaifda g9 & T
3R S g8 9 WIS AN @ — dral g8 AR ufaarar wrsdl &
Aol BT AHR <1 & forg uiRaiRe Hull & =awme g
IRR fHar a1 o, IS S/ @ F9ARRT GHRn off — |Hsiar
faftrga fenfed fear war e — gfvardt &1 I8 wrTen T8 @
f& afea &, STRIGGRT & | |Fsid IR
AT ST R WR b ol & — gfaard! gddg & iR
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Naseem Kahnam and ors. v. Zaheda Begum

Judgment dated 09.07.2024 passed by the Supreme Court in
Civil Appeal No. 1957 of 2011, reported in AIR 2024 SC 3454
[ ]
300. SPECIFIC RELIEF ACT, 1963 — Sections 34 and 38

LIMITATION ACT, 1963 — Articles 64 and 65
Suit for declaration of title and permanent injunction — Plaintiff
claiming title by virtue of adverse possession — Disputed land is
recorded in the name of both parties in land records — There has been
continuous litigation between the parties — For claiming title by adverse
possession, it is to be proved that possession was peaceful and
uninterrupted — When the parties are litigating continuously in the
revenue courts, possession of plaintiff cannot be regarded as peaceful
and uninterrupted — Held, plaintiff cannot acquire title by way of
adverse possession.
fafifde sy sifdfam, 1963 — 9RIT 34 T& 38
R STfATH, 1963 — BT 64 TG 65
W @1 "IN U9 IRy fAveTsT 8 91 — ardl gR1 AR i
P IUR R W & <@ — farfeq 4 g-aifeim § 41 geaRi
® M AfPd T — UHPRI d T AR gHewaren 8 & — ARl
AT & YR W Wed BT @1 P4 & g I8 YA el
B &5 anfiuer wnifrget U9 S o — 99 UseR ]ToRd R
# FRIR qoaAarell &_d @ 8, d9 d1dl &1 g wnfaqul ge
QT ol AFT S Aol — IWfeiRa, arqt faRe smfius &
YR R ¥ed YIS 78] DY Feball |

Sirajuddin and ors. v. Saidani Begum and ors.

Judgment dated 17.01.2024 passed by the High Court of
Madhya Pradesh in Second Appeal No. 247 of 2020, reported
in 2024(3) MPLJ 242

Relevant extracts from the judgment:

Brief facts of the case are that appellants filed a civil suit for declaration and
injunction in respect of agricultural land situated over Survey No.487/1, 487/3 &
487/4, area 0.37, 1.50 & 0.37 hectares situated in village Jainabad, District
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Burhanpur (hereafter referred to as the "suit land"). The suit lands were owned by
Kutubuddin and Nazmuddin, who were real brothers. Nazmuddin had given land
owned by him to his brother-Kutubuddin by way of Hiba i.e. oral gift.
Subsequently, the same was reduced in writing on 21.3.1980. Kutubuddin was in
possession of entire land i.e. land of Nazamuddin. Therefore, Kutubuddin became
absolute owner of land owned and possessed by both the brothers. Kutubuddin
had submitted an application for mutation of his name before the Naib Tahsildar
on the basis of oral gift and his name has been mutated. The said order of Naib
Tahsildar was challenged by legal representatives of Nazamuddin before the Sub
Divisional Officer who set aside the order of Naib Tahsildar. The matter travelled
upto Board of Revenue and mutation of Kutubuddin has been rejected. He further
submitted that plaintiffs are in continuous and peaceful possession of the suit
land, therefore, plaintiffs are owner of the suit land. The plaintiffs ultimately
pleaded that respondents had knowledge that plaintiffs/appellants have been in
continuous and peaceful possession of more than 12 years, therefore, owner of the
suit land on the ground of adverse possession. Accordingly, the
appellants/plaintiffs had filed an application for declaration of title over the suit
land and permanent injunction against the respondents/defendants.

Admittedly, the suit land is recorded in the name of both the parties or their
ancestors. It is settled legal position that one co-owner is considered in law to be
co-owner unless contrary is proved. On perusal of paragraphs 13, 14 & 15 of the
impugned judgment it is clear that lower appellate Court has taken note of settled
principle of law that for claiming title by way of adverse possession, it is to be
proved that possession was peaceful and uninterrupted. From documents
produced by plaintiff it is clear that there is continuous litigation between the
parties as plaint averments reflect that defendants had filed application for
partition before revenue authorities. Plaintiffs preferred second appeal in 2009
before Additional Commissioner against partition which is pending. Thus,
possession of plaintiff cannot be regarded as peaceful and uninterrupted. It is also
clear from Exhibits-P/18 & P/19 that some part of disputed part has been sold by
Defendants to Husnaara (Defendant No.11) and mutation in this regard is Exibit-
P/20. The plaintiff also pleaded in plaint with regard to dispute regarding
mutation and sale in favour of Husnaara. Thus, title by way of adverse possession
has not been found to be established by the court below.
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PART - IIA }

GUIDELINES ISSUED BY HON’BLE SUPREME COURT
FOR EXPEDITING EXECUTION OF DEATH SENTENCE

The Hon’ble Supreme Court in State of Maharashtra & ors. v. Pradeep
Yashwant Kokade & anr., 2024 INSC 947 has issued directions regarding
curbing delay in execution of death sentence. The judgment entails guidelines for
various stakeholders. The guidelines pertaining to the Sessions Court are
reproduced below:

The Sessions Court shall endeavor to follow the following guidelines:

a. As soon as the order of the High Court confirming or imposing the death
sentence is received by the Sessions Court, a note thereof must be taken, and
the disposed of case shall be listed on the cause list. The proceedings can be
numbered as Misc. Application depending upon the applicable Rules of the
procedure. The Sessions Court shall immediately issue notice to the State
Public Prosecutor or the investigating agency calling upon them to state
whether any appeal or special leave petition has been preferred before this
Court and what is the outcome of the said petition/appeal;

b. If the State Public Prosecutor or the investigating agency reports that the
appeal is pending, as soon as the order of this Court confirming or restoring
the death sentence is received by the Sessions Court, again, the disposed of
case or miscellaneous applications should be listed on the cause list and
notice be issued to the State Public Prosecutor or the investigating agency to
ascertain whether any review/curative petitions or mercy petitions are pending.
If information is received regarding the pendency of review/curative petitions or
mercy petitions, the Sessions Court shall keep on listing the disposed of case
after intervals of one month so that it gets the information about the status of
the pending petitions. This will enable the Sessions Court to issue a warrant
for the execution of the death sentence as soon as all the proceedings
culminate;

c.  However, before issuing the warrant, notice should be issued to the convict,
and the directions issued by the Allahabad High Court in the case of
People’s Union for Democratic Rights (PUDR) v. Union of India,
AIR 1982 SC 1473, and as elaborated above, shall be implemented by the
Sessions Court;

d. The Sessions Courts shall consider what is held in Paragraph 25 above;
(which is reproduced hereunder)

25. The proceedings for issuing a warrant for executing a death
sentence under Sections 413 and 414 of the CrPC do not require
any judicial adjudication. Before issuing the warrant, the Sessions
Court must satisfy itself that the order of death sentence has
attained finality and the review/curative or mercy petitions, if filed,
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have been finally rejected. Before issuing a warrant, the Sessions
Court has to issue notice to the convict so that even the convict can
state whether any other proceedings are pending before the Courts
or Constitutional authorities. In a given case, the convict may not
be interested in pursuing remedies. The Sessions Court can verify
this aspect after issuing a notice to the convict. The Sessions Court,
in such a case, must appraise the convict of the remedies available
and, if required, provide legal aid to enable the convict to take
recourse to such remedies. After the convict has been made aware
of the remedies available, reasonable time be granted to the convict
to consider, weigh and even consult a member of his family or
friend to finally take a decision on adopting remedies as the
possibility of thinking logically and rationally may be impeded or
hampered because of the situation being faced by the convict. The
Sessions Court can issue a warrant only after providing such
reasonable time to the convict and after satisfying itself that the
convict has taken a conscious decision of not pursuing the
available remedies. The reasonable time can be of seven days. The
Sessions Court can direct the counselling of the convict if it is not
satisfied that the decision is a well-informed, considered and
conscious decision. If such a procedure is followed, it enables the
convict to take recourse to the available legal remedy. Moreover, if
an order of issue of warrant of execution is passed after notice to
the convict, it enables the convict to challenge the order of issuing
a warrant of execution. But after the convict exhausts all remedies,
including filing mercy petitions or after the Sessions Court is
satisfied that the convict has taken a conscious decision of not
availing the remedies, the execution warrant must be issued
without any delay. It is the responsibility of the trial court to take
up and conclude the proceedings of issuing a warrant of execution
as expeditiously as possible. The trial court must give necessary
out of turn priority.

e.  Copies of the order issuing the warrant and the warrant shall be immediately
provided to the convicts, and the Prison authorities must explain the
implications thereof to the convicts. If the convict so desires, legal aid be
immediately provided to the convicts by the Prison authorities for
challenging the warrant. There shall be a gap of fifteen clear days between
the date of the receipt of the order as well as warrant by the convict and the
actual date of the execution; and,

f. It shall also be the responsibility of the concerned State Government or the
Union Territory administration to apply to the Sessions Court for the
issuance of a warrant immediately after the death penalty attains finality and
becomes enforceable.

[ ]
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PART — III j

CIRCULARS/NOTIFICATIONS

NOTIFICATION DATED 19.12.2024 OF THE HIGH COURT OF
MADHYA PRADESH REGARDING GUIDELINES FOR RECORDING
OF EVIDENCE OF VULNERABLE WITNESSES, 2024

C/8872 - In compliance of the directions issued by Hon’ble the SupremeCourt of
India in judgement passed on 07-11-2024 in Miscellaneous ApplicationNo.
1852/2019 in Criminal Appeal No. 1101/2019, Smruti Tukaram Badadev. The
State of Maharastra & ors., and in supersession of earlier NotificationNo. B/553,
dated 23.01.2023, issued by the High Court of Madhya Pradesh inrespect of
Guidelines for Recording of Evidence of Vulnerable Witnesses; theGuidelines for
Recording of Evidences of Vulnerable Witnesses, 2024(Amended in accordance
with the new criminal laws namely Bhartiya NyayaSanhita, 2023, Bhartiya
Nagarik Suraksha Sanhita, 2023 and Bhartiya SakshyaAdhiniyam, 2023); as
annexed, is hereby, notified by the High Court of MadhyaPradesh, today this 19"
Day of December, 2024.

BY ORDER OF HONOURABLE CHIEF JUSTICE

(YUGAL RAGHUWANSHI)
REGISTRAR (W.&L)

The QR Code for the guidelines is reproduced below. Readers can peruse the

same after scanning it :
E ; E
u u
|}
|
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Fairness, equity and justice for all,
These are the values that we must recall,
When we think about a society that’s just,

Where everyone has the chance to trust.

Distributive justice is the key,
To creating a world where we can all be free,
Free to learn, to grow and to thrive,
Free to pursue our dreams and to survive.

Access to resources is essential,
For all to reach their full potential,
Education, healthcare and employment too,
These are the things that we all pursue.

But when inequalities abound,
These resources are not equally found,
Some are left behind, excluded and denied,
Their dreams and hopes are pushed aside.

So let us work to make things right,

To end the struggle, to end the fight,

Let us strive to create a fairer world,
Where justice and equity are unfurled.

For when we work towards distributive justice,
We build a society that we can trust,
A society that is just and equitable,
A society that is truly formidable.
— unknown
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