Pursuit of Excellence

JOTI JOURNAL

(BI-MONTHLY)

e
O
=
e
O

| e
z.
Z
>
—

OCTOBER 2024

MADHYA PRADESH STATE JUDICIAL ACADEMY
JABALPUR

#<0T H4901D00




MADHYA PRADESH STATE JUDICIAL ACADEMY, JABALPUR

GOVERNING COUNCIL

Hon'ble Shri Justice Suresh Kumar Kait Chief Justice

& Patron
Hon'ble Shri Justice Anand Pathak Chairman
Hon'ble Shri Justice Vivek Agarwal Member
Hon'ble Shri Justice Pranay Verma Member
Hon'ble Smt. Justice Sunita Yadav Member
Hon'ble Shri Justice Maninder Singh Bhatti Member
Director, M.P. State Judicial Academy Member Secretary

L

FOUNDER OF THE INSTITUTE AND JOTI JOURNAL
Late Hon'ble Shri Justice U.L. Bhat
Former Chief Justice, High Court of M.P.

EDITOR
Krishnamurty Mishra
Director

ASSOCIATE EDITORS

Padmesh Shah, Additional Director, Dr. Dharmendra Kumar Tada, Faculty Sr.,
Manish Sharma, Faculty Jr.-1, Amit Singh Sisodia, Officer on Special Duty,
Ku. Nidhi Modita Pinto, Deputy Director and Smt. Namita Dwivedi, Assistant Director




JOTI JOURNAL OCTOBER - 2024
SUBJECT - INDEX

Editorial
125
PART -1
(ARTICLES & MISC))
1 Welcome to the Hon’ble Chief Justice Shri Suresh Kumar 127
Kait
2 Photographs 128
Our Legends — Hon’ble Shri Justice N. D. Ojha 131
4 Brief Summary Report of the Colloquium on — Intellectual 134
Property Rights
5 Key issues relating to Law of Easements 138
6 fafSre S9N vd FHEe 150
PART-II
(NOTES ON IMPORTANT JUDGMENTS)
Act/ Topic Note No. Page No.

ARBITRATION AND CONCILIATION ACT, 1996
AR U gols AfAfaH, 1996
Section 34(3) — Petition against arbitration award u/s 34 of the Act of 1996 —
Limitation — Period of limitation is 3 months and not 90 days.
gRT 34(3) — WA UAIC & [d%g IMAMIH, 1996 BT URT 34 & Acd
arfereT — TR — gR™AHT 3rafdy 3 A &, 7 & 90 f&A |

201 373
ARMS ACT, 1959
gy IfAfgH, 1959
Section 27 — See section 302 of the Indian Penal Code, 1860 and section 103(1) of
the Bharatiya Nyaya Sanhita, 2023.
gRT 27 — <6 MRAT TUS AT, 1860 &I &RT 302 TG WRAR =TT Wl
2023 DI IRT 103(1) | 228 435
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BHARATIYA NAGARIK SURAKSHA SANHITA, 2023
AR ARTRS GRelm |fadr, 2023
Section 44 — See section 47 of Criminal Procedure Code, 1973, section 19 of the

Prevention of Money Laundering Act, 2002 and Sections 43A, 43B and 43C of the
Unlawful Activities (Prevention) Act, 1967.

gRT 44 — <% TUS Ufshar G, 1973 & RT 47, o e HaRor srfafa,
2002 P GRT 19 U9 fAfSfdmg fharmery (Faror) rfdfaH, 1967 &I gRTT

43P, 433 Ud 4377 | 214 402
Section 144 — See section 125 of the Criminal Procedure Code, 1973.
ORT 144 — <X gUs Yfehar wfgdr, 1973 &7 ORT 125|215 404

Sections 180 and 181 — See sections 300 and 302 of the Indian Penal Code, 1860,
sections 101 and 103(1) of the Bharatiya Nyaya Sanhita, 2023, sections 3, 8, 27,
106, 137, 145 and 154 of the Evidence Act, 1872, sections 2, 6, 23(2), 109, 142,
148 and 157 of the Bharatiya Sakshya Adhiniyam, 2023 and sections 161 and 162
of the Criminal Procedure Code, 1973.

gRIY 180 Ud 181 — SW YR TUS WIEdl, 1860 &I &RTY 300 Ud 302,
HRAR =1 |GigdT, 2023 &1 GRY 101 Ud 103(1), A&7 A=A, 1872 0
gRTY 3, 8, 27, 106, 137, 145 Ud 154, WRAIG A& JAAIH, 2023 Bl IRIY
2, 6, 23(2), 109, 142, 148 Ud 157 UG QUS UfshdT HfZdl, 1973 &I TRV 161
Td 162 | 227 429
Section 216 — See section 195-A of the Criminal Procedure Code, 1973, section
195A of the Indian Penal Code, 1860 and section 232 of the Bharatiya Nyaya
Sanhita, 2023.

gRT 216 — <% TUE YfehaT AfRdT, 1973 DI ONT 195-P, YRAI SUs HAfgdl,
1860 Pl YIRT 195% T YR 1T Gfedl, 2023 &I &RT 232 |

216 406

Sections 250 and 251 — See sections 227 and 228 of the Criminal Procedure Code,
1973 and sections 13(1)(e) and 13(2) of the Prevention of Corruption Act, 1988.
gRTY 250 UG 251 — < QUS WUfthar Wfadl, 1973 &I 9RY 227 Ud 228 U4
UMR FaRor 7fafad, 1988 B aRT 13(1)(S) Td 13(2) |

217 409
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Section 329 — See sections 302, 309 and 449 of the Indian Penal Code, 1860,
Sections 103(1) and 332(a) of the Bharatiya Nyaya Sanhita, 2023, Sections 3, 8 and
106 of the Evidence Act, 1872, Sections 2, 6 and 109 of the Bharatiya Sakshya
Adhiniyam, 2023, Section 293 of the Criminal Procedure Code, 1973,

gRT 329 — <% YR GUS AfEdT, 1860 HI &RTY 302, 309 Ud 449, R
T Gf2dT, 2023 BT IRIT 103(1) U4 332 (P), A1eY IfAARH, 1872 DI &RIY
3, 8 U9 106, YR H&Y AfATIH, 2023 &I IRV 2, 6 Ud 109 Td TUS
gfshar Higdr, 1973 @1 €RT 293 | 230 438
Sections 335 — See sections 300 and 302 of the Indian Penal Code, 1860, section
101 and 103(1) of the Bharatiya Nyaya Sanhita, 2023 and section 299 of the
Criminal Procedure Code, 1973.

gRT 335 — o VR G0 Wfadl, 1860 &1 ¥RTY 300 TG 302, HIRAII T4
Wfedr, 2023 @I gRIT 101 TG 103(1) TG qve Ufchar wfzdl, 1973 & €RT
299 | 226 427

Section 348 — See section 311 of the Criminal Procedure Code, 1973 and section
94 of the Juvenile Justice (Care and Protection of Children) Act, 2015.

ERT 348 — QW qUS UfhaT AfEdT, 1973 BT ORT 311 U4 fhelR I (qTeTahi
DI SR AR FREA) IffARIH, 2015 B &RT 94 | 218 410

Section 358 — See section 319 of the Criminal Procedure Code, 1973.
¢RT 358 — <¥d qUS UfthdT GiRAT, 1973 T &RT 319 | *219 413

BHARTIYA NYAYA SANHITA, 2023

RO <1 <fedn, 2023

Section 64 — See section 376 of the Indian Penal Code, 1860, sections 3 and 114A

of the Evidence Act, 1872 and sections 2 and 120 of the Bharatiya Sakshya

Adhiniyam, 2023.

gRT 64 — ¥ YR GUS Wf2dl, 1860 @I &RT 376, 1eY IMfAIf<H, 1872

P IRV 3 UG 114% T4 AR AT SMRIFTH, 2023 dF gRT 2 UG 120 |
*231 444

Sections 70(1), 64 and 351(2) & (3) — See sections 376D, 376(2)(g) and 506 of the

Indian Penal Code, 1860, section 3 of the Evidence Act, 1872 and section 2 of the

Bharatiya Sakshya Adhiniyam, 2023.

&R 70(1), 64 TT 351(2) R (3) — oW IRAT Tvs AfdT, 1860 BT &RTY

3764, 376(2)(8) Ud 506, AEY IIH, 1872 Pl €RT 3 Yd HRAI AEY

JATIH, 2023 BT IRT 2 | 232 445
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Sections 82(1) r/w/s 82(2) — See section 494 r/w/s 495 of the Indian Penal Code,
1860.

gRIY 82(1) IS SIRT 82(2) — T WRII U WfRdl, 1860 dI E&IRT 494

ABUfST IRT 495 | 234 448
Section 85 — See section 498A of the Indian Penal Code, 1860.
URT 85 — oW YRAI TUs Afadl, 1860 Pl €IRT 498% | 235 450

Sections 101 and 103(1) — See sections 300 and 302 of the Indian Penal Code,
1860, section 335 of the Bharatiya Nagarik Suraksha Sanhita, 2023 and section 299
of the Criminal Procedure Code, 1973.

gRTG 101 TG 103(1) — <@ YR v Wfadl, 1860 & &RTY 300 Ud 302,
YR ANTRE GReT |ladT, 2023 6 9RT 333 Ud <08 Ulhdr Hfgdl, 1973
BT GRT 299 | 226 427

Sections 101 and 103(1) — See sections 300 and 302 of the Indian Penal Code, 1860,
sections 3, 8, 27, 106, 137, 145 and 154 of the Evidence Act, 1872, sections 2, 6,
23(2), 109, 142, 148 and 157 of the Bharatiya Sakshya Adhiniyam, 2023 and sections
161 and 162 of the Criminal Procedure Code, 1973 and sections 180 and 181 of the
Bharatiya Nagarik Suraksha Sanhita, 2023.

gRIY 101 T4 103(1) — & YR TS AfZdT, 1860 BT &RTT 300 Ud 302,
A1 JAAIH, 1872 BT GIRIT 3, 8, 27, 106, 137, 145 Ud 154, ARG A&
JRATTIH, 2023 BT GRIT 2, 6, 23(2), 109, 142, 148 U4 157 UG qUs Yfhar
fEdT, 1973 B URIU 161 Td 162 Td YR ANRD GReT AlSdl, 2023 Bl
gRTY 180 Ud 181 | 227 429
Section 103(1) — See section 302 of the Indian Penal Code, 1860 and section 27 of
the Arms Act, 1959.

gRT 103(1) — < 9RAI SUs G, 1860 B €RT 302 Ud AJY AT,
1959 &I &R 27 | 228 435

Section 103(1) — See section 7A of the Juvenile Justice (Care and Protection of
Children) Act, 2000, Section 302 of the Indian Penal Code, 1860 and Section
103(1) of the Bharatiya Nyaya Sanhita, 2023.

gRT 103(1) — < fHIR I (@TTdT & G IR TReTon) MfATH 2000 BY
gRT 7, ARAIT GUS Giedl, 1860 ®I &IRT 302 Td WRIT T Wf2dl, 2023
P IRT 103(1) | 236 452
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Sections 103(1) and 332(a) — See sections 302, 309 and 449 of the Indian Penal
Code, 1860, sections 3, 8 and 106 of the Evidence Act, 1872, sections 2, 6 and 109
of the Bharatiya Sakshya Adhiniyam, 2023, section 293 of the Criminal Procedure
Code, 1973 and Section 329 of the Bharatiya Nagarik Suraksha Sanhita, 2023.
gRIT 103(1) Td 332 (@) — <X WRAY TUS AfdT, 1860 &1 RTY 302, 309 Td
449, H1eY IfATTIH, 1872 D1 GRIY 3, 8 TG 106, YRAIY AIeY AAIH, 2023
P R 2, 6 Ud 109, GU€ UfhaAT HIZAT, 1973 &I IRT 293 TG AR
ARTR FRETT HfEdl, 2023 B 9RT 329 | 230 438
Section 232 — See section 195-A of the Criminal Procedure Code, 1973.

gRT 232 — TW qU€ Ufhar wfdl, 1973 &I 9RT 195-@ | 216 406
Sections 238, 103(1), 137(2), 140(1), 87 and 64 — See sections 201, 302, 363, 364,
366 and 376 (2) (f) of the Indian Penal Code, 1860.

gRTG 238, 103(1), 137(2), 140(1), 87 UG 64 — W WRII TUS wfdl, 1860
P IRIY 201, 302, 363, 364, 366 Ud 376 (2)(d) | 229 436
Sections 309(6) and 311 — See sections 394 and 397 of the Indian Penal Code, 1860,
sections 3 and 27 of the Evidence Act, 1872 and sections 2 and 23(2) of the
Bharatiya Sakshya Adhiniyam, 2023.

gRIY 309(6) Td 311 — W YR TUS WHfZdT, 1860 HI TRV 394 Ud 397,
ey AT, 1872 & URTY 3 Ud 27 Ud WRII AIed JAAIH, 2023 @
gRIY 2 Ug 23(2) | 233 446

BHARATIYA SAKSHYA ADHINIYAM, 2023

qRA Ay AR, 2023

Section 2 — See sections 376D, 376(2)(g) and 506 of the Indian Penal Code, 1860,
Sections 70(1), 64 and 351(2) & (3) of the Bharatiya Nyaya Sanhita, 2023 and
Section 3 of the Evidence Act, 1872.

gRT 2 — W WRA TUS fEdl, 1860 &1 &RTY 3764, 376(2)(8) Ud 506,
ARAT =9 Gfedr, 2023 @ aR1W 70(1), 64 TG 351(2) 3R (3) g wmed
A, 1872 BT ORI 3 | 232 445
Section 2(1)(e) — See section 7 of the Family Courts Act, 1984 and section 3 of the
Evidence Act, 1872.

gRT 2(1)E) — <@ FHgH AT AAFIHE, 1984 P GRT 7 Td AiEd
ST, 1872 BT 3| 222 417
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Sections 2 and 23(2) — See sections 394 and 397 of the Indian Penal Code, 1860,
sections 309(6) and 311 of the Bharatiya Nyaya Sanhita, 2023 and sections 3 and
27 of the Evidence Act, 1872.
gRY 2 TG 23(2) — <% YR GUe Wfdl, 1860 &I €RTU 394 UG 397,
HRAR™ =19 |i2dT, 2023 &1 &RV 309(6) Ud 311 TG A& JAFIH, 1872
P YRy 3 TG 27 | 233 446
Sections 2, 6, 23(2), 109, 142, 148 and 157 — See sections 300 and 302 of the
Indian Penal Code, 1860, sections 101 and 103(1) of the Bharatiya Nyaya Sanhita,
2023, sections 3, 8, 27, 106, 137, 145 and 154 of the Evidence Act, 1872 and
sections 161 and 162 of the Criminal Procedure Code, 1973 and sections 180 and
181 of the Bharatiya Nagarik Suraksha Sanhita, 2023.
gRIY 2, 6, 23(2),109, 142, 148 Td 157 — W WRGAI JUs wfZdl, 1860 &I
YR 300 U4 302, YRGIII = \l2dl, 2023 &I TRIT 101 T 103(1), A1Ed
JMATTIH, 1872 BT GRIY 3, 8, 27, 106, 137, 145 Ud 154, GUS UlshdT A,
1973 B ¥RIT 161 Td 162 Td WRIY RS FR&T Hfedl, 2023 B €RIY
180 Ud 181 | 227 429
Sections 2, 6 and 109 — See sections 302, 309 and 449 of the Indian Penal Code, 1860,
sections 103(1) and 332(a) of the Bharatiya Nyaya Sanhita, 2023, sections 3, 8 and
106 of the Evidence Act, 1872, section 329 of the Criminal Procedure Code, 1973
and section 295 of the Bharatiya Nagarik Suraksha Sanhita, 2023.
gRIY 2, 6 Td 109 — I 9RAI GUS Wl2dl, 1860 &I &RIT 302, 309 Ud
449, MRAIG <19 SHf2dT, 2023 BT GRY 103(1) Ud 332 (&F), AT A4,
1872 BT €RIY 3, 8 TJ 106, GUS UhAT AR, 1973 B ERT 293 Ud R
ARTR FRETT HEdl, 2023 B IR 329 | 230 438
Sections 2 and 120 — See section 376 of the Indian Penal Code, 1860, section 64
of the Bharatiya Nyaya Sanhita, 2023 and sections 3 and 114A of the Evidence Act,
1872.
gRIY 2 U9 120 — & 9RO qU€ Hidl, 1860 &I URT 376, WA AT
GiedT, 2023 BT GRT 64, F&T AATTIH, 1872 BT €RT 3 TG 114 |

*231 444

Section 109 — See section 173 of the Motor Vehicles Act, 1988 and section 106 of
the Evidence Act, 1872.

gRT 109 — < Hiex I+ a9, 1988 &I &RT 173 UG ey ffafrad,
1872 DI EINT 106 | 240 461
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Sections 140 and 143 — See sections 135 and 138 of the Evidence Act, 1872.
YRTT 140 Td 143 — <3 1&g AFTIH, 1872 T gRTT 135 UG 138 |
*221 416

CENTRAL MOTOR VEHICLES RULES, 1989

g Aexar 7, 1989

Rule 9 — Driving licence — Driver was not holding a valid driving licence as per the
requirements of Rule 9 of the Central Rules, 1989.

T 9 — =er gl — @Teld Dera 94, 1989 & 19 9 I AT
AR A AT AT GTRT &l HRar o | 238(i) 458

CIVIL PROCEDURE CODE, 1908
ffaer ufsrar <fedn, 1908

Sections 2(2), 2(9) and 47, Order 8 Rule 10 and Order 20 Rule 4(2) — (i) Written
statement — Failure to file — Scope of power of Court under Order 8 Rule 10.

(i) Judgment passed under Order 8 Rule 10 — Executability of decree drawn on the
basis of such judgment.

RIS 2(2), 2(0) TG 47, < 8 ¥ 10 UG 3w 20 A 4 (2) —

(i) foRaT pe — g &R H fAwerdr — 3w 8 9% 10 & Sfcid
RATATTT B 2Mfdd BT R |

(i) 3T 8 A 10 @ A UIRA MU — U R & R WR Afa
S B freares AT | 202 375

Section 24(5) — (i) Transfer of case — Allegation of bias against Presiding Officer
of Court — If the allegations are apparently false, strict approach is the call of the
day to maintain discipline in the Court.

(if) Transfer of case — Mere apprehension of a party that he will not get justice
would not be sufficient to justify transfer.

gRT 24(5) — (i) I8 ®T AR — T & UeRIH IR & fTog
UEUTd BT ARG — A ARMT JIeT ®Y I AT § dl =T § ema
gTY I T A& AT AR ST 74T B JHR 3 |

(i) aTE BT AARVT — B3 UeT DY A5 I8 A HT fh I I UIed el 8T,
3ARTT BT I TERM B AT T BT | 203 378
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Section 47 — Execution — In a suit for partition of agricultural land, after declaring
shares of parties, Court becomes functus officio.

gRT 47 — FwEd — Y 9 & fawre 8 9% H veTdRI & Rl &l
IV $HR B UL, <ATed Uehrd Fged 81 S 2 |

204 381
Sections 80, 80(2), Order 6 Rule 2 (3) and Order 7 Rule 11 — Rejection of plaint
— Grounds which cannot be considered for rejection of plaint — Enunciated.
RIS 80, 80(2), 3M¥ 6 fgH 2 (3) T M 7 FIH 11 — a8 U &
AHGR AT ST — MR 5778 a8 U3l & MR R & oy fdar o 781
forar S \aar — ufcarfea | 205 382

Section 108, Order 39 Rules 1 & 2, Order 41 and Order 43 Rule 1 — (i)
Application for issuance of temporary injunction — By defendant — Maintainability.

(ii) Applications for issuance of temporary injunction filed by both plaintiff and
defendant — Both applications ought to be heard and decided analogously to avoid
anomalous situation.

(iii) Whether Appellate Court while exercising powers under Order 43 of CPC,
could remand the matter? Held, Yes.

&TRT 108, MY 39 AT 1 TF 2, MR 41 T QY 43 A 1 — (i)3mens
T SIRT B 8 37dad — Ularal gRT — UIyoiRiar |

(i) ardl U ufcrardl M & gRT RIS ATQY IR $HRA Bq ATda UK
— 3 gd RIfd | o9 & oy SHT ardes U3l bl 9g wU I AT U
FRTERd fdHar ST =ey |

(iii) T Il =ITaTerd Afedl & ey 43 & Ifavd Afddai &1 wanT
HRA FHY A BT AR FR AHAT 57 ARG, 8 |

206 385

Order 3 Rules 1 and 2 — (i) Suit for specific performance — Competence of power
of attorney holder to depose — He cannot depose for principal in respect of the
matter of which only the principal can have personal knowledge and in respect of
which the principal is entitled to be cross-examined.

ey 3 fd 1 w9 2 — (i) fiffds srgures & forg arg — geaRamT RS
D eI < B WA — JEARAM GRS 92l & Fag H Al Dbl
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IR | ITATET A8 T FHhdT © 7T AT B dadl Alfeld BT AfFTT STTHBMN
gl ghdl 2 U9 e ddy § arfere I ufaasieror &1 Ifder 2 |

*207(i) 387
Order 6 Rule 17 — (i) Amendment — Seeking new relief in plaint, when does not
amount to change in nature of suit?

(i) Amendment — Commencement of trial — Whether proviso appended to Order
6 Rule 17 of CPC is conclusive, mandatory and putting bar against allowing
application after commencement of trial? Held, No.

MY 6 fM 17 — (i) oA — arum # T4 AT @) AT HIAT e
qre B gepfal H URGd= &1 AT SIYTT?

(ii) FeeE — AR & URY 81 — &1 el & <Y 6 99 17 &t
R Feargsd, AeUs Ud IR URY B8F & SURT 37ded bR
A D faeg JP oTar 87 fAfuiRa, 81 | 208 388

Order 14 Rules 1 & 5 and Order 26 Rule 9 — Appointment of Commissioner —
Where dispute is in respect of encroachment/demarcation/boundary, Court must
appoint Commissioner for obtaining Commission Report — Such an order can be made
even without any application being preferred by the parties.

e 14 99 1 U9 5 U9 oy 26 fW 9 — amygad @ Fygfad — e
faare srfspaer /AWie /A faare e 0 F6fed 8, 98 e &l
JATANT BT Ulda YT &R =g Mg & MYfad w11 =1fzq — I8l db
b VAT AR YTDHRI ERT DIS ATdEH UK 9 b WR AT &A1 ST Fhall
= 209 (i) 390
Order 21 Rule 54(1) and 66 — (i) Execution of decree — Whenever attached
property is to be sold in public auction, the value thereof is required to be estimated
and the sale proclamation should mention such value.

(if) Execution of a decree — Court’s power to auction any property or part thereof
is not a discretion but an obligation — Sale not in confirmity with this requirement
would be illegal and without jurisdiction.

3w 21 99 54(1) TG 66 — (i) IMSART &1 fAwred — o9 W & Hufed
ArEse A H Ay B S 81 99 S Jed BT UTaheT DRl
Juferd 2 iR fasha &1 IAWON H &I T Il BT A1 |
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(i) JmSftq &1 e — Hufeqd a1 D 37 B ATAH HRA BT AT
BT SR A7 (F ddDHI JAHR 8] 2 dfcd RTGI W Y 9eadl &
— a0 S Sad UeT @ IIIwY TEl §, 98 IAdY U4 IfUPRIIT b B |
210 393
Order 38 Rule 5 — Direction for furnishing security for production of property —
When can be given to the defendant during pendency of suit?
ameYr 38 faM 5 — wufed U9 H= & forg ufengfer ugd &=l =g fFder —
g 9= of A H Pa yfdard! o FERA fdear S |ar?
211 395

COMMERCIAL COURTS ACT, 2015
IS I AfS=—IH, 2015

Section 12-A — Commercial suit — “Pre-institution mediation” u/s 12-A inserted in
the Act by amendment which came into force from 20.08.2022 — Whether such
mandatory provision is binding on civil suit filed prior to the amendment? Held,
No.

gRT 12-% — RIS 918 — ORI 12-F & Jd "GRG HA & Jd
ARIAT” BT STfAfTH # FIMeE R SISl T & o f& fadid 20.08.2022
A YN & — 9T UHT ST YTagT |eed & qd Rerd fafdd arg #
BRI T ? ARG, T8 | 212 396

COMMISSION FOR LOCAL INVESTIGATION RULES, 1962 (M.P.)
@I R eror 2 T e, 1962 (MW

Rule 3 — Boundary dispute — Under Rule 3 of these Rules, Revenue Officer is an
appropriate person to whom writ of Commission may be issued for conducting
demarcation.

= 3 — W1 faare — 397 MMl & 9 3 & SicRia ITord BRI VAT
I AR & T AHieT w1 gg Re b HHRE SR fHar <
AHAT T | 209(ii) 390

CONSTITUTION OF INDIA:

HRA BT Hider:

Article 21 — (i) Fair trial — Meaning of.

(i1) Court — Competency — Lacking competence to try any particular offence —
Acquittal or conviction by such Court would not be a bar for second trial.
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ageeT 21 — (i) et fagmor — aef |

(i) AT — e — BT faRIy STuRTy &1 gAaTs v HeFl BT I
— U T gRT @ TS Qfad 1T SR R faeRer &g amen
TET B | 213 399

CRIMINAL PROCEDURE CODE, 1973
Tug yfhar wfgdar, 1973

Section 47 — Arrest — Grounds on which liberty of a citizen is curtailed, must be
communicated in writing so as to enable the individual to seek remedial action
against deprivation of liberty.

ERT 47 — FRTARY — 3T MR R ) AFTR® &) ad=rar sredidhd gl
2 99 RiRed U ¥ GG ST AR qP A U s | afd
M & fI%g SUER U R | | 214 402

Section 125 — (i) Maintenance — Subsequent application — Principle of res judicata.
(if) Amount of maintenance — Whether can be granted more than claimed? Held, Yes.
gRT 125 — (i) ¥RUMIYY] — GeaTdad] e — gd a1 &l Rigid |
(i) ¥ROTATSOT @F T — AT ST A SITGT Yoo &l S el 27 ARG,
Bl | 215 404
Sections 161 and 162 — See sections 300 and 302 of the Indian Penal Code, 1860,
sections 101 and 103(1) of the Bharatiya Nyaya Sanhita, 2023, sections 3, 8, 27,
106, 137, 145 and 154 of the Evidence Act, 1872, sections 2, 6, 23(2), 109, 142,
148 and 157 of the Bharatiya Sakshya Adhiniyam, 2023 and sections 180 and 181
of the Bharatiya Nagarik Suraksha Sanhita, 2023.
gRIY 161 Ud 162 — @ YWRA JUS WlEdl, 1860 &I &RTY 300 Td 302,
HRAR =1 GigdT, 2023 &1 gRY 101 U4 103(1), A& AFIH, 1872 Bl
gRTY 3, 8, 27, 106, 137, 145 Ud 154, WRAIG A& JAATIH, 2023 Pl IRTY
2, 6, 23(2), 109, 142, 148 Ud 157, U YfchaT Afzdl, 1973 &I IRV 161 Ud
162 Td U4 YR TR GReT |iedl, 2023 HI gR1T 180 Ud 181 |

227 429
Section 195-A — First Information Report — Offence of threatening witness —
Maintainability.
gRT 195-% — UH I Uldded — 9Ierdl bl gHdM Bl STURE —
gryofiar | 216 406
Sections 227 and 228 — Criminal misconduct by public servant — Framing of charge
— Legality.
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gRIY 227 T4 228 — ld WdP §RI SMURIESD JqAR — IR B fAR==T —
JeTfreeT | 217 409
Section 293 — Sentence — Modification.

FSL report — Joint Director is encompassed in the phrase “Director” used in Section
293(4)(e) of CrPC — The report is therefore admissible in evidence without
examination of expert.

gRT 293 — TUSIQY — TR |

TH.UA.Ue. RUE — dfgar @ art 203 (4)(S) 4 vwga “Fewe” § Jgad
faere ft affora € — o uftaes famr s o ey @ |y |
TTET B | 230(ii)&(iii) 439
Sections 299 — See sections 300 and 302 of the Indian Penal Code, 1860, section
101 and 103(1) of the Bharatiya Nyaya Sanhita, 2023 and section 335 of the
Bharatiya Nagarik Suraksha Sanhita, 2023.

gRT 299 — < VR TU€ WfadT, 1860 B IRTY 300 TG 302, HIRT =g
Wl2dT, 2023 @I GRIU 101 Td 103(1) Ud WRA ANRS GRET AiZdl, 2023
DI ERT 335 | 226 427

Section 311 — Recall of witness — Aadhar Card cannot be used as proof of date of birth.
gRT 311 — el DI Y g1 — AR Bl o F (Al & YATT & wY 4
SUIRT &1 BT 1 e | 218 410

Section 319 — (i) Power to summon additional accused — It requires much stronger
evidence than mere probability of complicity of proposed accused.

(it) Summoning order — Justifiability.

GRT 319 — (i) 3IfARTD ANYaT Bl g @l efdd — I8 unfda

@ AR H Ao B8 & AWIEaT § W 3o e DI VST Bl 3 |

(i) FHT BT MM — ST | *219 413

EASEMENTS ACT, 1882

gUrER sifafas, 1882

Sections 13 and 15 — (i) Easementary Right — Acquisition by prescription — Use of
the term “last many years” in the plaint is not sufficient to mean that they have been
enjoying for the last 20 years or more.

(if) Easement of necessity — Available only when it is necessary for enjoying the
dominant heritage.
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(iii) Easement on the basis of sale deed — Legal requirement — Sale deed alone
cannot grant rights that the seller did not have.

(iv) Power of Attorney Holder — Evidentiary value.

gRIY 13 T 15 — (i) GEMIBR — RREFT §RT 376l — AUy H "3ifod &g
Iy Treq BT IYANT I ATqIH I_A & oy qaie a1 2 b 3ifcH 9 au
T 31 AT H T SUHNT IR B B |

(ii) SMILIHAT HT GETTHR — b a9 U Sd Jg AT Fufcd &
SUHNT & T anaeas 2 |

(iii) Iy I & R W FgEmaer — e rawaeaar — a3 fdba
faerg & 9 feR U™ 81 fhd 1 Fhd, ST fasdr & urd &8l o |
(iv) JEIRAMT g9Reb — ¥Mferh Jed | 220 414
EVIDENCE ACT, 1872

|y A, 1872

Section 3 — See sections 376D, 376(2)(g) and 506 of the Indian Penal Code, 1860,
sections 70(1), 64 and 351(2) & (3) of the Bharatiya Nyaya Sanhita, 2023 and
section 2 of the Bharatiya Sakshya Adhiniyam, 2023.

gRT 3 — W WRAI TUS WfEdl, 1860 &1 &RTY 376, 376(2)(8) Ud 506,
ARAT =g |f2d, 2023 @7 gRG 70(1), 64 Ud 351(2) IR (3) Vg AR
ey STfSfaH, 2023 & 9RT 2 | 232 445
Section 3 — Suit for recovery of money equivalent to stridhan property — Standard
of proof in matrimonial cases will be preponderance of probability.

gRT 3 — SHEA Hufcd & AAged 99 @ a9l @ oIy a1q — Jarfes aHai
H A BT AFD FEGAT DI GIAdT a1 | 222(i) 417
Sections 3, 8, 27, 106, 137, 145 and 154 — Burden of proof — Under illustration (a)
of section 106 of the Act of 1872, it would be assumed that the accused had that
intention unless he proves the contrary.

Hostile witness — Procedure to be followed for cross-examination of such witness
— Role of Public Prosecutor and of trial court — Explained.

gRIS 3, 8, 27, 106, 137, 145 U4 154 — WY B HR — IR 106 b Gl
() & AT Ig FHSIT SR b WY BT ATRI TSAT BIRA DA BT
T 519 Ik b I8 39 famIg Irfdd 7 & |

— YERTS] AR — el 3 UiuET g el Bl ST arell Ufshar — faeRer <rier
T Ald ARG I AABT — TS TS | 227(i1) &f(ii) 428
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Sections 3, 8 and 106 — See sections 302, 309 and 449 of the Indian Penal Code, 1860,
sections 103(1) and 332(a) of the Bharatiya Nyaya Sanhita, 2023, sections 2, 6 and
109 of the Bharatiya Sakshya Adhiniyam, 2023, section 293 of the Criminal
Procedure Code, 1973 and section 329 of the Bharatiya Nagarik Suraksha Sanhita,
2023.

gRIY 3, 8 T4 106 — <X YR GUS Wfadl, 1860 &I &RV 302, 309 TG
449 UG |RAI <Y ¥Gf2dl, 2023 BT gRMT 103(1) TG 332 (P), HRAII &I
STfSfIH, 2023 I URIU 2, 6 TG 109, TUs UfhaT Afedl, 1973 &I IRT 293
Tq YR ANTRE R HiRdl, 2023 &I 9RT 329 | 230 438

Sections 3 and 27 — See sections 394 and 397 of the Indian Penal Code, 1860, sections
309(6) and 311 of the Bharatiya Nyaya Sanhita, 2023 and sections 2 and 23(2) of
the Bharatiya Sakshya Adhiniyam, 2023.

gRIY 3 T4 27 — S 9RAI GUS Wldl, 1860 &I &RV 394 UG 397, HRA
I AlEdT, 2023 ® gRMT 309(6) Ud HIRAI A1e AfATIH, 2023 B TRV
2 Uq 23(2) | 233 446
Sections 3 and 114A — See section 376 of the Indian Penal Code, 1860, section 64
of the Bharatiya Nyaya Sanhita, 2023 and sections 2 and 120 of the Bharatiya
Sakshya Adhiniyam, 2023.

YRV 3 UG 114% — <@ YRAI gUs Gfedl, 1860 &I RT 376, YRAT ~ITI
TfEdT, 2023 BT GIRT 64 TG YRAY A FfAIH, 2023 BT €RTT 2 TG 120 |
*231 444

Section 106 — See section 173 of the Motor Vehicles Act, 1988 and section 109 of
the Bharatiya Sakshya Adhiniyam, 2023.

gRT 106 — <% Al I9 IAfAI9, 1988 &I URT 173 UG YRAIT 1&g
AT, 2023 &1 GRT 109 | 240 461

Sections 135 and 138 — Prosecution witness — Whether a witness who has been
shown in the prosecution list but not examined on behalf of the prosecution, can be
permitted to be examined as defence witness? Held, Yes.

gRI¢ 135 T 138 — 3IfAAoH el — Fr e e @1, Sraer 9
AT & Al H TTAT AT & olfh IS Bl AR A DT Wferd
Tl fhaT T B, 9919 & ARl b WU H IABI WU B DI A
ST e &7 srfafauifRa, € *221 416
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FAMILY AND PERSONAL LAWS:

qRaR gd safderra fafe:

— See section 17 of the Guardian and Wards Act, 1890.

— T GReTP 3R ufurey orfSf=ra¥, 1890 & RT 17| 223 420

FAMILY COURTS ACT, 1984
Hor Y A1, 1984
Section 7 — Stridhan — Stridhan property does become a joint property of husband
and wife and the husband has no title or independent dominion over property as
owner thereof.
gRT 7 — SEe — SAeF Julcd fd iR gl & Sgad |ufed T8l a9 STl
3R ofy o1 Huled W B3 SRR a1 W= W@ &1 I |

222(ii) 417
GUARDIANS AND WARDS ACT, 1890
wRed AR gfiured sifRifrm, 1890
Section 17 — Guardians and wards — Phrases “Custody” and “Guardianship”
explained — Principles governing custody of minor children explained.
gRT 17 — WP AR YU — ek "AMREAT’ TG "HRehar’ $I Tl
T — JTRG fHIR B IfReT & RAagial &1 Fw=mar 1 |

223 420

HINDU MARRIAGE ACT, 1955
fa=g faars sffeaw, 1955
Section 16 — Child born from void or voidable marriage — Effect of conferrment of
legitimacy to such child u/s 16(1) and 16(2) of the Hindu Marriage Act.

gRT 16 — I 3feraT FABRU fddre A Seq=~ 31Ued — gRT 16 (1) T4 16
(2) fowg faare SMfAfRM & ofdvd V¥ U™ DI Ued ¥l &I YT |
224 422

HINDU SUCCESSION ACT, 1956

feg ScRReR R, 1956

Sections 6, 8, 10, 15 and 16 — See section 16 of the Hindu Marriage Act, 1955.

gRTY 6, 8, 10, 15 T4 16 — <& 25 fdare 1A, 1955 HI RT 16 |
224 422
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Section 14(1) — (i) Right of a female Hindu — For establishing full ownership on
such property u/s 14(1) of Succession Act, a female Hindu must not only be in
possession of the property but she must have acquired the property.
(i) Right to partition — Suit for partition claiming absolute ownership u/s 14(1) of
the Hindu Succession Act could not be maintained by her adopted son by virtue of
inheritance.
gRT 14(1) — (i) 25 AfZen &1 JARBR — Iad Fufcd R YT Yol 1A
IRT 14(1) ITRINGR ARFTH & it wnfid o< & foy fag afgen
&7 Fufed WR AT RIS B T8 o= o Hufed b AT FHAT A1 21T |
(ii) foTo &7 PR — g STRI¥eR A =E & a7 14 (1) & Sfaia
Ul W@IHE BT &ET B §I SHd JF gRT R & MER R UK
favTo &1 a1 U arg T8 B 225 425
INDIAN PENAL CODE, 1860
YR gUs fee, 1860
Section 195-A — See section 195-A of the Criminal Procedure Code, 1973.
gRT 195-% — < GUS UfhaT AfEdT, 1973 B IRT 195-3 |

216 406
Sections 201, 302, 363, 364, 366 and 376 (2) (f) — (i) Rape and Murder —
Circumstantial evidence — Last Seen Theory.
(ii) Interested witness — Their testimony should not be discarded merely because
they are relatives — However, their testimony should be scrutinised by Court with a
little care and caution for its credibility as a rule of prudence and not one of law.
g¥RIY 201, 302, 366, 364, 366 Ud 376 (2)&) — (i) IolrcET Ud TAT —
gRRerfoora e — 3ift IR <@ 9 &1 Rigia |
(i) Rdag el — ®ad s SR & T G4 B, STHI aRAReT B AWM
B SR — Jnfd S9! favaa=iadr & T <Ted gRT S+d! gy
@ HY AU TG FAHdT A WA far = 89, S |rawr . $r
e 2, fafdr &1 7281 | 229 436

Sections 300 and 302 — Murder or culpable homicide not amounting to murder —
Determination — Evidence available on record showed that accused had inflicted as
many as 12 blows with a knife on her wife who was unarmed — Benefit of Exception
4 cannot be given to him.
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gRTY 300 T4 302 — T IT BT Bl P | o 37 dTell AG e — iRy
— W IR Iy |ieg | SR 8Id1 § o aifiged F e sl o
W A H 12 aR Y O — Iuarg 4 BT AN I T8I AT ST FhAT |
227(i) 429
Sections 300 and 302 — Murder — Proof — During trial complainant could not be
traced despite best efforts as such his statements recorded in the proceeding u/s 299
were used by the trial court as a piece of substantive evidence alongwith other
cogent evidence and proved circumstances.
gRTY 300 T4 302 — FAT — YAV — fIaRYT & AR Yol YA_F el WR 41
gRare! ! el urr qd faeRT <IrTery | gRT 299 @ 3 dRidarel |
AEdE S DA Pl difcad Aed & WU H I ggg Aed 9 FHI
aRRerfel Afed IuanT b | 226 427

Section 302 — Murder — Appreciation of evidence — Discrepancies in statement of
eye witness.

gRT 302 — BT — HIeA BT JdIdbd — defasll ATfery &l ared H fagrd |

228 435

Section 302 — See section 7A of the Juvenile Justice (Care and Protection of
Children) Act, 2000, section 103(1) of the Bharatiya Nyaya Sanhita, 2023 and
sections 9(2) and 94 of the Juvenile Justice (Care and Protection of Children) Act,
2015.

gRT 302 — <@ [HIR I (FTAD! BT @A AR FReT0T) S7fSf=aH 2000
D GRT 7, TRAI I1I Afdl, 2023 B GRT 103(1) TG fHIAR <A1 (dTeADh]
B @IS IR TReT) AR 2015 B GRT 9(2) T 94 |

236 452
Sections 302, 309 and 449 — Murder — Appreciation of circumstantial evidence.
€RTG 302, 309 Ud 449 — BT — URRAIST Hied BT Fodih |
230(i) 438

Section 376 — Rape — Appreciation of evidence.

YRT 376 — ToATCAT — AET BT AT | *231 444
Sections 376D, 376(2)(g) and 506 — Gang rape — There was sufficient
corroboration to the version given by the prosecutrix in her examination-in-chief
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with FIR, her statement recorded u/s 164 CrPC and of other witnesses and medical
evidence which fully incriminates the accused — Evidence found sufficient to hold
accused guilty.

gRIG 3764, 376(2)(8) T4 506 — AT{{edh TAhR — YA Fa1 RUE, &RT
164 Y. & I IHATHFT Ud 3T AIfEAl & oigdg ey o fafesia
Aeg Bl gftc Al & g Wl | 8kl & S Yoid: g $I TR |
OF Y SISl © — SUdel Aeg AR Bl QT SR b [ uFiw
= 232 445

Sections 394 and 397 — Criminal trial — Offence of robbery with attempt to cause
grievous hurt —Appreciation of evidence.

gRTY 394 T4 397 — IMURIED AR — TR = Uga™ & TN & |1
TIC BT WY — ¥1ed BT HeATHhH | 233 446

Section 494 r/w/s 495 — (i) Offence relating to marriage — Appropriate sentence —
Sentence till rising of the court has to be in tune with the rule of proportionality.

(i) Sentencing policy — One of the objectives of criminal law is the imposition of
adequate, just, proportionate punishment which commensurate with gravity, nature
of crime and the manner in which it was committed.

gRT 494 HEUST GRT 495 — (i) fdare 9 HIfa Ry — AR Ivsey
— ST IS4 A% BT TUSTRY MMUTIdar & Rigid & 1wy 8T @12y |
(ii) TveRY A — Tvefafy &1 e g W Rigia 2 & O o, sfed
Tq Ui Aol JAERIYT &1 Sig i1 fob THIRET, 3TuRme @ Uhfa v fore
AT & g8 HA1 T, & 1w B | 234 448

Section 498A — Matrimonial cruelty — Conduct of a spouse though may cause
annoyance need not necessarily amount to cruelty.

gRT 498% — daliad Sl — UlT IT YT BT Fde8R JeIU & BTN HRar
B U= 3MIeIH el o FdreT AFT 9 | 235 450

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)
ACT, 2000

fPeR = (Fed & @ 3iR w6Revn) AT 2000

Section 7A — Claim of juvenility — Plea of juvenility raised by the appellant could
not have been thrown out without conducting proper inquiry.
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gRT 7% — fHAR W &7 a1 — el gRT Iem™m a7 fheiR 8 &7

aTar far Sfra o & AR 81 foar 1 dopdr | 236 452
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)
ACT, 2015

PR =g @@ & ERg SR TR AR, 2015

Sections 9(2) and 94 — See section 7A of the Juvenile Justice (Care and Protection
of Children) Act, 2000, section 302 of the Indian Penal Code, 1860 and section
103(1) of the Bharatiya Nyaya Sanhita, 2023.

gRT 9(2) T4 94 — T fHeIR I (qTeTdh! B gTe 3R dxeqon) srfafH
2000 I GRT 7, YR TUS HiZdl, 1860 DI IRT 302 Ud ARG I
Wi, 2023 BT €RT 103(1) | 236 452
Sections 14, 15, 17, 18, 19 and 101 — (i) Preliminary assessment in heinous
offences — Timeline — Whether prescribed period of three months for completion
of preliminary assessment u/s 15 of the Act is mandatory? Held, No — It is only
directory.

(it) Appeal under the Act — Competent court — Where no Children’s Court is
available, the power is to be exercised by the Sessions Court.

(iii) Order passed u/s 18(3) of the Act after preliminary assessment — Limitation for
filing appeal — Endeavour has to be made to decide such appeal within a period of
30 days.

gRIC 14, 15, 17, 18, 19 U4 101 — (i) STg IWREN H URMASH eiRor —
FETAH — FIT ARIH B GgRT 15 & eI URMDb IR0 Bl qof A
& fog a9 w18 @ FuiRa <@l smemue &° fafeiRd, T8 — I8 daa
fademes 2|

(ii) T\ @ IfTia ordiiel — HetH =Tl — gl By dTeld Il
SUGE] Tl ® g8l S I BT TN 9 ST g7 fhar ST g |
(iii) IRM® MR & 95 SIAFTH T aRT 18(3) & da UIRd <L —
3T IR HRH Bl IR — U 37dieT dY 30 A @ @y & WieR
PRI B DT YATH fhaT ST =Ry | 237 454
Section 94 — See section 311 of the Criminal Procedure Code, 1973 and section
348 of the Bharatiya Nagarik Suraksha Sanhita, 2023.

gRT 94 — TT TUS UlhAT AT, 1973 B &RT 311 Td AR ARTRS FReET
WfEdl, 2023 BT GRT 348 | 218 410
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JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)
RULES, 2016
PR =g @@ S <EvE Td %) 9, 2016
Sections 10, 10A and 13 — See sections 14, 15, 17, 18, 19 and 101 of the Juvenile
Justice (Care and Protection of Children) Act, 2015.
gRIY 10, 10% T 13 — oW fHIUR UG (JTeTd] & @G TG GReT0N)
JATH, 2015 PI IRV 14, 15, 17, 18, 19 TG 101 | 237 454
LAND REVENUE CODE, 1959 (M.P.)
Y—RToTg Wfedl, 1959 (H.1.)
Section 129 — See order 14 Rules 1 & 5 and Order 26 Rule 9 of the Civil Procedure
Code, 1908 and Rule 3 of the Commission for Local Investigation Rules, 1962.
gRT 129 — < Rufder uftsar wfedn, 1908 @ 3meer 14 % 1 vg 5 U4
3MM<el 26 I 9 Ud I FReor 2 ST 19, 1962 (HY.) |

209 390

LIMITATION ACT, 1963
R srfefaH, 1963
Sections 4 and 12 — See section 34(3) of the Arbitration and Conciliation Act, 1996.
YRS 4 T4 12 — S& AR Ud golg A4, 1996 B &RT 34(3) |
201 373

Section 3 and Article 5 — Plea of limitation not set up as a defence — Even if plea
of limitation is not set up as a defence, the Court has to dismiss the suit if it is barred
by limitation.
gRT 3 Y9 G 5 — UReT & U # uRAMT &7 1ffare =72 far
— et gftRe @ wu § aRAMT &1 aifdars T8 fhar w8 weg A
<rar aRAMT & 91fdd ® A1 =TSl ®f a1 Bl WIRST BT 8T |

244(ii) 469
MOTOR VEHICLES ACT, 1988
Area™ A, 1988
Section 149 (2)(a)(ii) — Assessment of compensation — Enhancement of 10%
increase would apply only when the accident takes place after 3 years of the
judgment passed in case of National Insurance Company Limited v. Pranay Sethi,
2017 ACJ 2700 (SC).
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gRT 149 (2)(®)(ii) — vfddR &1 FERor — 10 gferd &1 gig daa T4 AN
gl 519 gHeHT 7977 9N BT felfdcs awg AU Wl 2017 THior
2700 (Tav}) & 7 # 9IRT ol @ 3 99 & SuRia Bl B |

238(ii) 458
Section 166 — Compensation — Income — Determination when at the time of
accident, claimant was working as a teacher.

gRT 166 — URIHR — 3T — oA & FAY 9 GI9aR Udh e & wU 4
BRI ol | *239 460

Section 173 — Driving licence — Driver of offending vehicle appeared before the
Claims Tribunal and filed reply but did not produce driving licence — Adverse
inference can be drawn against him to the effect that he did not possess valid and
effective driving licence at the time of accident.

gRT 173 — o ASE — SeAdThRI I8+ DI dTeldh QTdl JABIOT b
THeET SURIT BT UG Sid1d Ul bl fobg =mer™ Srgeiiad UKgd el !
— 9D [d6g I8 Uldae ey Marer o dahar 2 b geeTr & a9y
IAD UM 9Y 3R YHTE! o ST el ol | 240 461

MUNICIPAL CORPORATION ACT, 1956 (M.P.)
TRurferd 4 sifef™, 1956 (H.9)

Section 401 — See sections 80, 80(2), Order 6 Rule 2 (3) and Order 7 Rule 11 of
the Civil Procedure Code, 1908.

gRT 401 — <% fifder ufdear |f2dn, 1908 & aRTT 80, 80(2), M 6 I
2 (3) vg amewr 7 99 11 205 382

NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 1985
w@Te Ny 3R Fg9rd) veret afdfaw, 1985

Sections 2(viiia), 8, 9, 21 and 29 — Essential narcotic drug — Codeine and its salts
are included in category of essential narcotic drug u/s 9 (1) (a) (va) of NDPS Act
and Rule 52A(3) of Rules of 1985.

gRT¢ 2(viii®), 8, 9, 21 U 29 — IMATIH WUH AT — DM IR D
ST UA.SILULTH. IR &t aRT 9 (1)(F) (V) Ud TA.SIULTH. 1, 1985
@ [T IMaTTH wWIH NSy &1 Ao # Affaferd g

241 463
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NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES
RULES, 1985

W AN iR A9 vt 79, 1985

Rule 52A - See sections 2(viiia), 8, 9, 21 and 29 of the Narcotic Drugs and
Psychotropic Substances Act, 1985.

o 52% — <@ wau® SNl IR AT uaref SrfdfgH, 1985 @1 aRTU
2(Vili®), 8, 9, 21 T4 29 | 241 463
NEGOTIABLE INSTRUMENTS ACT, 1881

wehr foraa afafam, 1881

Sections 138 and 139 — (i) Dishonour of cheque — Presumption u/s 139 of the
Act when arises and its effect explained.

(ii) Standard of proof to rebut the presumption — Accused is not expected to
prove the non-existence of the presumed fact beyond reasonable doubt, but he
must meet the standard of preponderance of probabilities, similar to defendant

in a civil proceeding.

gRTC 138 TG 139 — (i) IH BT SHEXY — &RT 139 B 3fqId SUIR P
S~ BRI T4 ST T AHSITAT 137 |

(i) SR & WUed ¥ A BT AFH — AT o e T8 & fF a8
SULTRT d2F & ARG H T8l 8 Pl Ifad-Yad Hag F W AIad @,
g S Rufdet PRIAE! & yfdardl & A SMEFTa &I Yaoldl & iR
DI UT HRAT BT | 242 465
Sections 138 and 142 — Dishonour of cheque — Territorial jurisdiction —
Complainant a PAN India Company having branches all over India — Whether

it can file complaint for dishonour of cheque at a place of its choice, even where

no transaction has taken place? Held, No.

gRTY 138 Td 142 — T BT MG — WM AAMIHR — IRITET TH U
AT BUT FTH AYUT WRA H AN & — 7 98 I I 5961 & WM
R & MR HT URATE URJd HR Adhdl , dfY a8f Hig fa=or e
Zar? JrfafeiRa, =1ET | 243 467
PARTNERSHIP ACT, 1932

AR SIS, 1932

Sections 42 and 43 - Suit for dissolution of firm and rendition of accounts —
Limitation — Period of limitation is three years from date of dissolution.

gRIY 42 TG 43 — BH & [dgcd Ud o9 ¥ 91 & forg qm@ar — gk
— gRfET B 3rafy faged & foqie 9 9 af 81 244(i) 469
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PRACTICE AND PROCEDURE:

ToIT T4 fshar:

See section 108, Order 39 Rules 1 & 2, Order 41 and Order 43 Rule 1 of Civil
Procedure Code, 1908.

< fifaer ufshar Gf2dr, 1908 — &R 108, 3T 39 99 1 T4 2, MR 41
g e 43 99 1 206 385

PREVENTION OF CORRUPTION ACT, 1988
geraR R sifafaas, 1988

Sections 13(1)(e) and 13(2) — See sections 227 and 228 of the Criminal Procedure
Code, 1973.

gRIG 13(1)(S) TG 13(2) — <& cve ufshar AfEdr, 1973 &1 gRIG 227 U4
228 | 217 409
PREVENTION OF MONEY LAUNDERING ACT, 2002

g MY AR AR, 2002

Section 19 — (i) Money Laundering — Section 19 of the Act provides for the phrase
“as soon as may be” to inform grounds of arrest — Meaning and connotation of
phrase explained.

(i) Information of ground of arrest — The arrestee should be informed of ground of
arrest within 24 hours of arrest.

gRT 19 — (i) g7-2MeF — AREAR & AR & FaT o vq AARH Bl
ORI 19 “IARIHT M’ & IIRNY B ITALT BRI § — qrRNY & N vg
AT BT FHSTAT 71T |

(i) PRYAR & 3MER & Ga1 — RREIR {60 T Afdd & RREIRT & 24
T @) Ay H FARTARY & MR garT 8R | 245 470

Section 19 — See section 47 of the Criminal Procedure Code, 1973, section 44 of
the Bharatiya Nagarik Suraksha Sanhita, 2023 and sections 43A, 43B and 43C of
the Unlawful Activities (Prevention) Act, 1967.

gRT 19 — IW TS UlhdT AiEdl, 1973 B ORI 47, HRA ANTRG GReT
i, 2023 BT 9RT 44 UG A fdwg fharwary (Faror) srfdf=aH, 1967
DI GRTU 43D, 438 Ud 437 | 214 402
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PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005
e far 9 wfemsit &1 w<eor R, 2005

Sections 2(f), 3 and 17 — (i) Maintenance — Entitlement of — It is sufficient if such
domestic relationship subsisted at any point of time or the aggrieved had the right
to live in shared household and subjected to domestic violence.

(i1) Domestic Violence — Conduct of parties even prior to the commencement of the
Act, 2005 can be taken into consideration while passing order under the Act.

gRI¢ 2(30), 3 T 17 — (i) RU-UIYYT — YT — I8 g & o Ui eReg
AeR] Al T A UR R Bl AT T Bl Arsh TEeefl H B 6
JMABR T U IHS 1S B 21 BN s |

(ii) =Bve] f34ar — SIS 2005 & yMT@eld 819 & Yd &1 Al BRI &I
R faaR # foram S Fadr B | 246 472
REGISTRATION ACT, 1908

ForIaRor AfSfH, 1908
Section 17 — See section 52 of the Transfer of Property Act, 1882.
gRT 17 — < AHf SAR0T IfAIH, 1882 I €RT 52 | 250 483

SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989

T wfa gd srggf sHenfa @rameR faron) s, 1989

Section 14 A(2) — (i) Second criminal appeal — Maintainability — Provision u/s
14A of the Act is with non obstante clause and therefore, being a Special Act it has
overriding effect on the provisions under the other laws.

(if) Non obstante clause — Effect — It is a legislative device to give overriding effect
to a particular section or the Statute as a whole, in case of any conflict or
inconsistency over the provisions of the same Act or other Acts.

gRT 14 B(2) — (i) fa<ig TfeH rdiar — UMmviar — SAFTH BT aRT 14%
@ T UIae= & 1T A—-3fiscee deilol & Ud 9oty faviy aerferf e
B ¥ U8 = fAaftril & UTauml UR STeURIE! UHTa T § |

(i) AF-3ifee Tl — YT — fH<l 1 Thvra rrar IR & ATH H
WWW&WWW@WW&WWW
& YAl IR SRS 9T & &7 U el SUSGRIT 8| 247 475
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Act/ Topic Note No. Page No.

SPECIFIC RELIEF ACT, 1963
fafAfase argam sifdfaH, 1963

Sections 12, 16(c) and 20 — Suit for specific performance of contract — It is necessary
for plaintiff to step into witness box and depose.
gRIG 12, 16(T) Tg 20 — wfaar & faffdse srqures & forg e — a1 &
fore ug emavyd ® & a8 ARl © HoTR H HR ARy < |

*207(ii) 387
Section 16 (c) — (i) Suit for specific performance of agreement to sell — Continuous
readiness and willingness of the plaintiff is to be avered and proved — It is a
condition precedent to obtain the relief of specific performance.
(i) ‘Readiness’ and “willingness’ — Plaintiff has not taken any step in getting the
suit property surveyed — No explanation offered for the delay — ‘Readiness’ and
‘willingness’ not found proved.
gRT 16 (M) — (i) faspy agdy & fafifds srgued g 9] — ardl &
Wﬁﬂﬁwwaﬁsﬁﬁzﬁ@ﬁ@wﬁmﬁmwaﬁ%ﬁ—
faffds FUTe™ &1 AN U &1 &1 I8 gdad! o 2 |
(ii) "IN UG “IORAT’ — 91l q 918 §Wiad @ 94 8 dls had Aol
IBAT — fAeid &7 DIy WEIHRY T8l &7 T — "R TG “qeuRar”
JHETOTS el TS TS | 248 478
Section 20 — Suit for specific performance of an agreement to sell — Doctrine of
‘lis-pendens’ — Applicability.
gRT 20 — Iy & orgay fAffd< greq & foy 9 — fIaREA arg @
RIgid —  Jarsaer | 249 480

TRANSFER OF PROPERTY ACT, 1882

gfed siavor afefaaH, 1882

Sections 41 and 52 — See section 20 of the Specific Relief Act, 1963.

gRIY 41 T4 52 — T fAfHfdse araiy Sifaf+ ™, 1963 @1 &1_T 20 |
249 480

Section 52— (i) Doctrine of lis pendens — Whether impleadment of such a transferee
pendent lite who undisputedly had notice of pending litigation is permissible? Held,
Yes.
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(ii) Registered sale deed — Whether a registered sale deed can be held to be void
because it was executed during pendency of a suit in relation to suit property? Held,
No.

gRT 52 — (i) <ifdd e &1 Rigid — &7 U aladreld JdRdl &l YeTdhR
& Wy H FANSTd fbar SEr g & o [fdarfed w9 9 9rq o9 @l
T A7 arfafeiRa, 2 |

(ii) USiipd fama fdelg — &1 91 ded & IR a6 dufed @& e
RTfed 89 & BRI U Uoiigd fasha fdeRkg o1 g Wi fdbar <
Hhdl & 7 SfWFEIR, 87 | 250 483

UNLAWFUL ACTIVITIES (PREVENTION) ACT, 1967

fafrfawg fhaream (Farer) sfefaaH, 1967

Sections 43A, 43B and 43C — See section 47 of the Criminal Procedure Code,
1973, section 44 of the Bharatiya Nagarik Suraksha Sanhita, 2023 and section 19
of the Prevention of Money Laundering Act, 2002.

RIS 43%, 439 T4 43T — <@ qU UfhAT AIZdT, 1973 B gRT 47, ARAI
ANTRS® FREAT H2dT, 2023 & URT 44 UG &9 e FaRoT 1fafaH, 2002
DI GRT 19 | 214 402

Part-11A
(GUIDELINES)

1. Guidelines issued by Hon’ble Supreme Court for effective 5
implementation of Prohibition of Child Marriage Act, 2006.
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EDITORIAL

Esteemed Readers,

We recently welcomed our 28" Chief Justice, Hon’ble Shri Justice Suresh
Kumar Kait, who took the oath of office on 25" September, 2024. We extend a warm
welcome to His Lordship and look forward to his able guidance as we continue to
uphold the principles of integrity, equity and justice in our quest of Pursuit of
Excellence.

| would like to begin by making mention of the recently concluded two day
Colloguium on Intellectual Property Rights held on 28" & 29" September, 2024 at the
Brilliant Convention Centre in Indore, which marked a significant milestone in legal
discourse of the Academy. Organized in collaboration with the United Kingdom
Intellectual Property Office and the International Trademark Association, the event
was graced by esteemed guests, including Dr. Mohan Yadav, Hon’ble Chief Minister
of Madhya Pradesh and Hon’ble Shri Justice Jitendra Kumar Maheshwari, Judge,
Supreme Court of India. Other distinguished attendees included Hon’ble Shri Justice
Satish Chandra Sharma, Judge, Supreme Court of India, Hon’ble Shri Justice Suresh
Kumar Kait, Chief Justice, High Court of Madhya Pradesh, Hon’ble Shri Justice
Sanjeev Sachdeva, Administrative Judge, High Court of Madhya Pradesh and other
esteemed Judges.

This colloquium, one of the largest in the country on this subject, featured
renowned speakers from India and abroad across four technical sessions. Each session
stimulated thought-provoking debates on fundamental legal theories and offered
insights into the dynamic field of Intellectual Property Law. We emphasize that the
law is not just a set of rules but a living entity that adapts to society's evolving needs
and values. Another interesting aspect was how intellectual property law was going to
evolve around artificial intelligence and the challenges which lay ahead. It was also
wonderful to receive insights from expert speakers from abroad as to the functioning
of IP and cross-border issues. A brief report on the colloquium is included in this
edition to provide readers a glimpse and an understanding of the varied dimensions of
Intellectual Property Law.

Another noteworthy event was the completion of the year-long judicial training
for the 2023 batch of Civil Judges. After rigorous training encompassing theoretical
instruction, mentorship and real-world courtroom exposure, these officers are now
prepared to administer justice with integrity and empathy. In this year long training,
we laid lot of emphasis on giving practical knowledge and guiding them through
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innovative teaching methodologies. Last phase also comprised of a visit to the Nanaji
Deshmukh Veterinary Science University, Jabalpur to appreciate the evidence in forest
cases efficiently. We also arranged for a session by revenue officials in which they
demonstrated the nuances pertaining to demarcation and introduced various
documents about the land records. These were some initiatives we took so as to
embrace andragogy style of teaching.

On a personal note, | had seen this batch from the day they took oath and saw
them reform and progress over this period of one year. As this year long training
completes, | feel a sense of pride over the progress they have attained. | wish the best
for them and hope they become efficient members of the judicial fraternity.

Additionally, over these two months, the Academy conducted various
workshops, including Awareness programmes on the Vulnerable Witness Protection
Scheme, Protection of Women from Domestic Violence Act, 2005, Maintenance under
Section 125 CrPC, Refresher programmes on - “Cyber Laws & Digital Evidence” and
a Symposium on Intellectual Property for High Court Advocates, in collaboration with
MP SLSA.

In this edition, we also highlight guidelines issued by the Hon’ble Supreme
Court in Society for Enlightenment and Voluntary Action & anr. v. Union of India
& ors., 2024 INSC 790. Despite efforts to combat child marriage through the
Prohibition of Child Marriage Act, 2006, enforcement remains challenging due to
cultural norms. These guidelines, in which a segment is also for the judiciary to follow,
emphasize the need for stricter implementation. Let us commit to adopting them in our
work to combat this social menace.

We have recently celebrated Diwali and as we approach the end of the year, I
am reminded of Ralph Waldo Emerson’s words:

“The purpose of life is not to be happy. It is to be useful,
honourable, compassionate, and to have it make some difference
that you have lived well.”

Here is a gentle reminder that the ultimate goal of law is to enhance human
dignity and collective well-being. Let us not forget the same.

Wishing prosperity, peace and fulfillment to all.

Krishnamurty Mishra
Director
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WELCOME TO HON'BLE THE CHIEF JUSTICE
SHRI SURESH KUMAR KAIT

Hon'ble Shri Justice Suresh Kumar Kait has been appointed
as the Chief Justice of High Court of Madhya Pradesh.

His Lordship was born on 24" May, 1963 at Village Kakaut,
Distt. Kaithal, Haryana. His Lordship graduated in Humanities
from University College Kurukshetra. During graduation, His
Lordship was selected as Unit Leader in National Service Scheme
(NSS) and was awarded University Merit Certificate. His
Lordship did Post-Graduation in Political Science from Kurukshetra University.

During Post-Graduation, His Lordship was elected as Joint Secretary of Students'
Union, Kurukshetra University. After obtaining Bachelor's Degree in Law from
Campus Law Centre, University of Delhi, was enrolled as an Advocate in the year
1989. His Lordship is first in the family to become an Advocate. His Lordship had
been the Panel Lawyer/Senior Counsel for U.P.S.C. and Railways. His Lordship was
appointed as Standing Counsel for Central Government in the year 2004 and
continued till elevation.

His Lordship was elevated as an Additional Judge of Delhi High Court on
5" September, 2008 and became a Permanent Judge on 12" April, 2013. His Lordship
was transferred to High Court of Judicature at Hyderabad for the State of Telangana
and the State of Andhra Pradesh w.e.f. 12" April, 2016. His Lordship was transferred
to Delhi High Court w.e.f. 12" October, 2018.

On appointment as 28" Chief Justice of Madhya Pradesh High Court, His
Lordship was administered oath of office at Raj Bhavan, Bhopal by the Governor of
Madhya Pradesh on 25" September, 2024. His Lordship was accorded welcome

th

ovation on 26 September, 2024 in the Conference Hall of South Block of the High
Court of Madhya Pradesh, Jabalpur.

We on behalf of JOTI Journal wish His Lordship a very happy and
successful tenure.
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GLIMPSES OF THE COLLOQUIUM ON -
INTELLECTUAL PROPERTY RIGHTS

COLLOQUIUM ON - INTELLECTUAL PROPERTY
SR O AT I
in the august presence of

Hon'ble Mr. Justice Satish Chandra Sharma

udge, Supreme Court of India

hief Justice, High Court of
Hon'ble Mr. Justice SaEvsr Ba)de
7

sdge. High Court of MYl

Hon'ble dignitaries addressing the august gathering at the inaugural event of the
Intellectual Property Rights held on 28" September, 2024 at Brilliant Convention Centre, Indore
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GLIMPSES OF THE COLLOQUIUM ON -
INTELLECTUAL PROPERTY RIGHTS

Ongoing technical session

o
COLLOQUIUM ON- »
RIGH]
INTEI.LECIUAL PROPERTY!
e

Ongoing technical session |8

COLLOQUIUM ON -
INTELLECTUAL pRopgry

Hon'ble Shri Justice Jitendra Kuar Maheshwari, Judge, Supreme Court with
Hon'ble Shri Justice Suresh Kumar Kait, Chief Justice, High Court of Madhya Pradesh
and companion Judges gracing the valedictory event
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(28.08.2024 TO 05.10.2024)

FINAL PHASE INSTITUTIONAL INDUCTION TRAINING COURSE
FOR CIVIL JUDGES (ENTRY LEVEL) BATCH, 2023
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PART -1

OUR LEGENDS

HON’BLE SHRI JUSTICE N. D. OJHA
11™ CHIEF JUSTICE OF HIGH COURT OF MADHYA PRADESH

In this series of OUR LEGENDS, we are
narrating the life journey of Hon’ble Shri Justice
Narendra Dev Ojha, often referred to as Justice N.D.
Ojha. He was a notable figure in the Indian judiciary,
serving as a Supreme Court judge during a critical
phase of the nation's legal and constitutional
evolution. His tenure marked a period of profound
judicial decisions, reflecting a commitment to
justice, constitutionalism and the rule of law.

Justice N.D. Ojha was born into a family
that valued education and legal principles. His
early years were marked by academic brilliance,
leading him to pursue law as a career. He completed his law degree with a strong
foundation in constitutional, civil, and criminal law, which laid the groundwork for
his illustrious legal career.

Justice Ojha began his career as a practicing advocate, focusing on civil,
criminal and constitutional law matters. His dedication, analytical skills, and ability
to interpret complex legal issues earned him recognition among peers and the legal
fraternity. His early years as a lawyer were marked by a deep involvement in public
interest litigation, reflecting his commitment to ensuring access to justice for all,
especially the underprivileged sections of society.

Justice Ojha's legal acumen did not go unnoticed and he was appointed as a
Judge in the Allahabad High Court. During his tenure at the Allahabad High Court,
he gained a reputation for his erudition, fairness and impartiality. He was appointed
as Additional Judge of the Allahabad High Court on 3" September, 1971 and
permanent Judge of that High Court on 12" December, 1972. He was Acting Chief
Justice of the Allahabad High Court from 18" August, 1986 to 30" September,
1986. His judgments often demonstrated a deep understanding of legal principles
and a commitment to upholding the rule of law.

His Lordship was appointed as Chief Justice of High Court of Madhya
Pradesh on 8" January, 1987. He also functioned as the Governor, Madhya Pradesh
from 1% December, 1987 to 29" December, 1987 and thereafter, continued as Chief
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Justice of Madhya Pradesh High Court. At the felicitation ceremony organized on

ot January, 1987 he expressed his sentiments as to onerous duties of a judge as

below:
“As you all know, dispensation of justice is a Divine attribute. It is God
alone who is the ultimate dispenser of justice. Since the Judges have
been assigned the role of dispensation of justice, they can perform this
sacred duty only if they feel that God is all pervading is constantly
watching not only their deeds but also their thoughts, howsoever subtle
they may be. The Judges should always be conscious that their deeds
and thoughts are under constant vigil of someone, who is omnipresent,
omniscient and omnipotent. If they do so, they are bound to get the
Grace of God, who is omnibenevolent too. It shall be my endeavor to
constantly have this feeling in my mind while discharging my duties.
At this place, however, | hasten to add that Judges too, being human
beings, are imperfect. God alone is perfect. Due to their imperfection,
the Judges also are likely to err. Consequently, if in spite of my best
efforts, | on account of being imperfect commit any inadvertent error,
you will very kindly forgive me. Even God in his Mercy forgives such
an error. "To err is human, to forgive is Divine" is meant for such errors.
In this connection, | assure you that I shall always welcome constructive
suggestions, coming from any quarter. The purity of the stream of
justice has to be maintained by us, at all cost. Let us rededicate ourselves
to this noble task.”

His Lordship served in the capacity of Chief Justice of this High Court for
over a year. In this one year, he made a reputation for rendering verdicts in complex
matters, expediting trials of old cases and resolving encouraging administrative
growth of judiciary. During this time, he also functioned as the Governor, Madhya
Pradesh from 1% December, 1987 to 29" December, 1987. His Lordship was
appointed as Judge of the Supreme Court on 18" January, 1988.

In recognition of his judicial excellence, Justice N.D. Ojha was elevated to
the Supreme Court of India, where he served as a judge from 1988 to 1991. His
tenure at the Apex Court was marked by landmark judgments and a commitment to
safeguarding the fundamental rights enshrined in the Indian Constitution. He was
known for his ability to deliver well-reasoned and balanced judgments, often
delving into the socio-economic implications of legal decisions.

Justice Ojha was part of several important judgments that had a lasting
impact on Indian jurisprudence. One of his notable judgment is Union Carbide
Corporation v. Union of India, 1992 AIR 248. Justice Ojha was part of the Bench
that adjudicated the Bhopal Gas Tragedy case, one of India's worst industrial

JOTI JOURNAL — OCTOBER 2024 — PART 1 132



disasters. The court addressed issues of jurisdiction, liability and the quantification
of damages for the victims, highlighting the challenges in determining liability for
industrial disasters and the complexities of seeking justice through both domestic
and foreign legal avenues. His Lordship demitted the office of Judge, Supreme
Court of India on 18" January, 1991.

Justice N. D. Ojha was also recognized for his calm and assertive manner
of presiding over the dais. One such incident reflecting this sentiment arises from
his tenure at the Allahabad High Court. One day, Justice Ojha was hearing a
particularly contentious property dispute. Both parties were represented by senior
counsels, who presented their arguments passionately but also aggressively. The
courtroom atmosphere was tense, with each side asserting its case loudly.

Amid this charged environment, one of the lawyers became overly insistent,
constantly interrupting Justice Ojha while he tried to ask questions. In a moment of
calm authority, Justice Ojha paused, looked directly at the lawyer, and said with a
slight smile, "Patience, learned counsel. Just as justice requires evidence, wisdom
requires a moment of reflection.” His gentle yet firm remark lightened the mood in
the courtroom and reminded everyone of the importance of decorum and
deliberation in judicial proceedings.

This episode is often cited by his former colleagues to illustrate not just
Justice Ojha’s deep legal wisdom but also his ability to command respect with
grace. It reflects his emphasis on maintaining courtroom dignity while pursuing
justice.

Justice Ojha’s contributions extended beyond the courtroom as well. He
was actively involved in various legal seminars, workshops and conferences
contributing to the development of legal education and fostering a better
understanding of constitutional law among young lawyers and judges.

Justice Ojha was known for his humility, integrity, and dedication to his
work. Despite holding one of the highest judicial offices in the country, he remained
approachable and committed to his principles of justice and equality. His Lordship
passed away on 4" May, 2009.

Justice N.D. Ojha’s tenure as a Judge of Allahabad High Court, Chief
Justice of High Court of Madhya Pradesh and as a Supreme Court Judge
exemplifies a commitment to upholding the highest standards of judicial integrity
and fairness. His judgments continue to shape the legal discourse in India, serving
as a guiding light for jurists, lawyers and students of law. As a distinguished jurist,
his legacy remains a testament to the enduring values of justice, equality and
constitutional governance.
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BRIEF SUMMARY REPORT OF THE COLLOQUIUM ON —
INTELLECTUAL PROPERTY RIGHTS

The Madhya Pradesh State Judicial Academy organized a two-day
colloquium on Intellectual Property Rights (IPR) for the Judges of Madhya Pradesh
on 28" & 29" September, 2024, in collaboration with the United Kingdom
Intellectual Property Office and the International Trademark Association. This
event aimed to increase judicial awareness and expertise in handling IPR related
disputes.

The colloquium featured distinguished speakers, including prominent
members of the judiciary, policy makers and international experts in intellectual
property. The event focused on the increasing significance of IPR in today’s
globalized economy, addressing contemporary challenges such as the digitalization
of intellectual property and its enforcement in the era of new technologies.

Inauguration

The event was inaugurated with a formal lighting of the lamp, symbolizing
the removal of ignorance and the spread of knowledge. The inaugural session was
presided over by the Chief Guests Dr. Mohan Yadav, Hon’ble Chief Minister of
Madhya Pradesh and Hon’ble Shri Justice Jitendra Kumar Maheshwari, Judge,
Supreme Court of India. The session was further graced by Hon’ble Shri Justice
Satish Chandra Sharma, Judge, Supreme Court of India, Hon’ble Shri Justice
Suresh Kumar Kait, Chief Justice of the High Court of Madhya Pradesh, Hon’ble
Shri Justice Sanjeev Sachdeva, Administrative Judge of the High Court of Madhya
Pradesh, Shri Prashant Singh, Advocate General of Madhya Pradesh, Ms. Gauri
Kumar, South Asia Representative Officer, International Trademark Association
and Ms. Sarah Roberts Favell, Deputy Director of Intellectual Property Policy at
the United Kingdom Intellectual Property Office. All the Hon’ble Judges of High
Court of Madhya Pradesh also graced the occasion.

The inaugural session emphasized India’s long-standing cultural heritage of
hospitality and intellectual growth, as well as the importance of IPR in fostering
innovation, safeguarding creators’ rights and boosting economic development. The
need for robust judicial frameworks to support businesses in protecting their
intellectual property rights globally was highlighted.

Session Summaries
Session 1: Basics of Intellectual Property Law

The first technical session focused on the fundamental concepts of IPR,
covering patents, trademarks, copyrights and geographical indications. The
resource persons; Ms. Gillian Arend, Ms. Sarah Roberts Favell and Dr. Yogesh Pai,
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provided their insights on the subject. The session aimed to deepen the
understanding of the evolving landscape of Intellectual Property Rights (IPR),
beginning with an overview of the foundational aspects of IPR, including
trademarks, copyrights, designs and their protection.

The discussion emphasized the critical role these rights play in fostering
innovation, safeguarding creativity and protecting commercial interests.
International treaties, such as the Paris Convention, were underscored as
foundational to global IP systems. The session illustrated how these international
agreements are vital in resolving cross-border disputes and ensuring that legal
interpretations align with global standards while safe guarding national interests.

Non-traditional marks, such as sound, colour and scent were discussed, with
case studies like the Christian Louboutin red sole trademark illustrating the
evolving nature of IP litigation. The session emphasized that judges need
knowledge and analytical tools to adjudicate such cases, which are becoming
increasingly prevalent.

A critical issue discussed was bad faith registrations, a growing concern
threatening the integrity of IP systems. Best practices for identifying and tackling
these fraudulent registrations were shared by the International Trademark
Association (INTA). The importance of geographical indications and their role in
protecting traditional knowledge and local industries was also highlighted.

Session 2: Enforcement Mechanisms — Challenges & Best Practices

This session explored the evolving landscape of IP enforcement, particularly
in light of recent legal and procedural shifts. Esteemed speakers, including Justice
Sanjeev Sachdeva and legal expert Mr. Gaurav Miglani, discussed jurisdictional
challenges following the abolition of the Intellectual Property Appellate Board
(IPAB). This structural change has transferred IP cancellation and enforcement
matters back to the High Courts, creating complexities in jurisdiction, process and
consistency of rulings.

The session underscored the necessity of enhanced judicial training and
specialization in IP matters to ensure that IP cases are handled efficiently and justly.
The need for the judiciary to adapt swiftly to these changes was highlighted to
maintain the effectiveness and integrity of IP enforcement.

The session also addressed judicial enforcement mechanisms available to
protect IP rights, focusing on civil remedies and the strategic use of injunctions.
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Best practices for granting and enforcing injunctions, particularly interim and
ex parte injunctions, were emphasized. The importance of tailored injunctions to
prevent ongoing harm and safeguard IP owners’ interests was discussed.

Criminal remedies in IP law were another significant topic, especially in the
context of copyright and trademark infringement. The procedural challenges in
criminal enforcement, including the burden of proof and the need for specialized
knowledge among prosecutors, were explored. Judges were urged to approach
criminal enforcement with a nuanced perspective, balancing deterrence with the
broader implications of sanctions on businesses and innovation.

The session concluded with a discussion on the arbitrability of IP disputes.
Speakers highlighted the increasing role of arbitration in IP cases involving cross-
border transactions, licensing agreements and technology transfers. The
arbitrability of IP disputes remains contentious, especially where statutory rights
are concerned and judges were encouraged to carefully consider the scope of
arbitration clauses and the enforceability of arbitral awards.

Session 3: Evolving Landscape of Injunctions, Damages, and Enforcement of
Awards

This session provided valuable insights into the complexities of IP
enforcement. Distinguished speakers, including Ms. Iris Gunther from the
International Trademark Association (INTA) and Mr. M.S. Bharath, a renowned IP
expert, discussed the growing importance of injunctions in cross-border disputes,
the use of modern tools for assessing monetary relief, and challenges in cross-
border infringement.

Dynamic blocking injunctions, anti-suit injunctions and anti-enforcement
injunctions were highlighted as essential tools for protecting IP rights across
jurisdictions. Case studies from Indian courts, such as Sony Music Entertainment
India Pvt. Ltd. v. Raj Television Network Ltd., showcased the proactive approach
to curbing online infringement. The session also emphasized the importance of
accurately assessing monetary relief using modern analytical tools, which offer a
clearer and more precise valuation of losses.

Session 4: Intellectual Property & Technology — What Lies Ahead?

This session involved a discussion on the dynamics of Intellectual Property
Rights and technology, moderated by Hon'ble Shri Justice Vishal Dhagat. Key
speakers, Ms. VijiMalkhani from Hindustan Unilever, Ms. Megan Carpenter from
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Franklin Pierce School of Law (virtually) and Lord Justice Colin Birss (virtually),
discussed the impact of Artificial Intelligence on intellectual property.

Ms. Carpenter highlighted the growing use of Al tools and the originality of
Al-generated content, emphasizing that originality remains the key test for
intellectual property protection. Lord Justice Colin Birss discussed the legal
complexities surrounding Al-generated inventions and the challenges of patenting
such inventions.

The session also addressed the liability of e-commerce platforms and third-
party sellers, as discussed by Hon'ble Shri Justice Sanjeev Sachdeva. Platforms are
required to observe due diligence and cannot rely on the safe harbor principle once
they are notified of counterfeiting activities.

Global trends and the need for India to align its IPR laws with international
standards, such as the TRIPS Agreement and the Madrid Protocol, were
highlighted. The session called for judicial reforms, including the establishment of
specialized IPR courts.

Valedictory Session

The two-day colloquium concluded with a valedictory session presided over
by the Chief Guest, Hon'ble Shri Justice Jitendra Kumar Maheshwari, Judge,
Supreme Court of India. Other dignitaries on the dais included Hon'ble Shri Justice
Suresh Kumar Kait, Chief Justice of the High Court of Madhya Pradesh, Hon'ble
Shri Justice Sanjeev Sachdeva, Administrative Judge of the High Court of Madhya
Pradesh, Hon'ble Shri Justice Vivek Rusia, Hon'ble Shri Justice Vivek Agarwal,
and Ms. Iris Gunther from the International Trademark Association. Gratitude was
expressed to the organizers who introduced this subject to the State in great detail.
Emphasis was also laid on continued Judicial training on the subject.

JOTI JOURNAL — OCTOBER 2024 — PART 1 137



KEY ISSUES RELATING TO LAW OF EASEMENTS
Amit Singh Sisodia
OSD, MPSJA
The Law of Easements is a necessary adjunct to the law of property. In
addition of the ordinary rights of property, the law recognizes the existence of
certain other rights which may be exercised over the property of a neighbour and
impose a burden upon him. These rights in the property of another (jura in re
aliena) are known as easements, which extends from a simple right to way upto

essential right to light and air.

The right of easement is the necessary consequence of the right of the
ownership of land. Clause (c) of Section 6 of Transfer of Property Act, 1882
provides a restriction that an easement cannot be transferred apart from the
property. It implies that even property cannot be transferred without easement,
which reflects the importance of law of easement in life of a common man,
especially when the law governing easements i.e. Indian Easements Act, 1882
(hereinafter referred to as ‘Act’) is not exhaustive, as reflected from its Preamble.

“Easement” as defined u/s 4 of the Act is a privilege which the owner of one
property has a right to enjoy over the property of another. The property/land for the
beneficial enjoyment of which the right exists is termed as ‘dominant heritage’ and
the owner/occupier as ‘dominant owner’. On the other hand, the property/land on
which liability is imposed is termed as ‘servient heritage’ and its owner/occupier as
‘servient owner’. These are, in fact the essentials for a valid easement right.

Right of easement is classified u/s 5 of the Act into different categories. It is
classified as ‘positive and negative easement’ with reference to their mode of
enjoyment, as they entitle the dominant owner to do some positive act on servient
heritage i.e. land of servient owner (for example, legalise trespass) or in other case,
prevent the servient owner from doing some act on his land (for example, prevent
nuisance). It may be continuous easement without the need of act of man and
discontinuous easement with the need of act of man for its natural continuity and
discontinuity. Apparent easement is one which is shown by permanent sign visible,
whereas non-apparent easement is one that has no sign. Further, it may be classified
on the basis of its duration, locality and condition as permanent, for limited period
or subject to condition or only exercisable at a certain place or time, etc. as per
section 6 of the Act.

Easements are restrictive in nature as per section 7 of the Act, which implies
restrictions on two types of rights viz. (i) rights regarding immovable property and
(i) rights in relation to natural advantages i.e. natural rights like light and air. It is
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restrictive in a sense that it will not extinguish or exclude the ordinary use of the
property.

Easement may be created by express grant; implied grant or implied
reservation (on the ground of necessity); long user/prescription or prescriptive
easements and by customary easements. These are the modes of acquiring
easement. Express grant may be oral, which requires no particular format and the
only necessity is conveying unequivocally the grant of easement right. Implied
grant or reservation of easement rights are implied from transfer of property (eg.
sale deed), where circumstances clearly show such intention of the parties.

Easement of necessity and quasi-contracts are the two terms coined u/s 13 of
the Act, illustrated under Cls. (a), (c), (¢) and Cls. (b), (d), (f) of section 13,
respectively. The word ‘necessity’ in the ‘easement of necessity’ implies that it is
not rule of convenience but a necessity without which the property cannot be used
at all and not for the mere reasonable enjoyment of the property. This implies that
the criterion is absolute necessity and not mere convenience. (e.g. ‘casement of
way’ by necessity requires that there must not be another access available,
otherwise such necessity extinguishes). The prominent distinction in case of ‘quasi-
easement’ is regarding the absence of absolute necessity and presence of qualified
necessity i.e. without which the property, though may be enjoyable otherwise, is
not enjoyable in any way in which it was enjoyed before.

Section 15 of the Act deals with Prescriptive Easements i.e. acquiring
easement by prescription or long user. If a man had enjoyed an easement for a
considerable number of years uninterruptedly, a presumption would naturally arise
that he had a right to it, which the servient could not legally dispute. It requires that
the enjoyment must be as of right i.e. it must be nec vi, nec claim, nec precario.
The right must be definite and certain, enjoyed independently without consent of
servient owner, that too openly, peacefully, without interruption, continuously for
period of 20 years in private property and 30 years in case of Government property.
However, it is to be noted that certain rights cannot be acquired by prescription i.e.
long use which are provided u/s 17 of the Act.

Easement extincts, suspends and revives mostly by the act of the parties.
Extinction of easement is provided under section 37 to 47 of the Act, which implies
that the restriction put on natural rights get extinguished and the rights of the owner
are revived. An easement is suspended when the owner of either heritage becomes
entitled to the possession of the other heritage for a limited interest therein. An
easement revives u/s 51 of the Act.
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There are certain key issues and principles involved with the law of easement
which require elaborate discussion, as these issues prominently arise in civil suits
filed in the Courts.

Ownership and residual rights with special reference to easement

Ownership denotes the relation between a person and an object forming the
subject-matter of his ownership. It consists of complex rights, all of which are rights
in rem, being good against all the world and not merely against specific person.
One of the important features is that there is a residual nature, with regard to the
concept of ownership and it is described as: If, for example, a landowner gives a
lease of his property to A, an easement to B and some other right such as a profit to
C, his ownership now consists of the residual rights i.e. the rights remaining when
all these lesser rights have been given away. (Noida v. Anand Sonbhadra, (2023) 1
SCC 724)

Priority of rights

As per Section 48 of the Transfer of Property Act, where a person has created
different rights in or over the same property i.e. reserving a strip of land creating
interest over such land and such rights cannot be exercised to their fullest extent
together, then each latter created right shall be subject to the rights previously
created. The exception is, if special contract or reservation binding the earlier
transferee is executed. It will mean that the exclusive right conferred on the
subsequent transferee in the sale deed for example, will not be legal till such time
the earlier transferee has a special contract or reservation which binds him. The
maxim Nemo dat quod non habet applies. It means owner cannot grant exclusive
rights in respect of the rights already granted as an easementary right. (S. Kumar v.
S. Ramalingam, (2020) 16 SCC 553 may be referred.)

Claim of Adverse Possession and Easement

A claim of easementary right by prescription would be incompatible with the
claim of adverse possession because under the latter a party claims title over the
land of another as his own and therefore, there would be no dominant heritage
claiming a right by prescription over a servient heritage. (Chapsibhai Dhanjibhai
Danad v. Purushottam, AIR 1971 SC 1878)

Alternate plea of easement right alongwith claiming title — Suit not
maintainable

Plaintiff claiming title over the servient heritage and in the alternative
claiming easementary right to discharge the drain water over such land. Suit is not
maintainable. It is a question of law. (Umrah Khatoon v. Mohd. Zafir Khan and
ors., (1997) 1 SCC 550 may be referred.)
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Rights created by contract of sale, whether amounts to easement?

A contract of sale does not by itself create any interest in or charge on the
property. This is expressly declared in section 54 of the Transfer of Property Act.
The fiduciary character of the personal obligation created by a contract for sale is
recognised in section 3 of the Specific Relief Act, 1963 and in section 91 of the
Trusts Act, 1882. The personal obligation created by a contract of sale is described
in section 40 of the Transfer of Property Act as an obligation arising out of contract
and annexed to the ownership of property, but not amounting to an interest or
easement therein. (Narandas Karsondas v. S.A. Kamtam, (1977) 3 SCC 247
(3 Judge Bench))

Distinction between ‘easement of necessity’ and ‘easement by grant’

An ‘easement of necessity’ is one which is not merely necessary for the
reasonable enjoyment of the dominant tenement, but one where the dominant
tenement cannot be used at all without the easement. It is limited to the barest
necessity however, inconvenient. It is irrespective of the question whether a better
access could be given by the servient owner or not. When an alternate access
becomes available, the legal necessity of burdening the servient owner ceases and
the easement of necessity by implication of law is legally withdrawn or
extinguished as statutorily recognised in section 41 of the Act.

On the other hand, ‘easement by grant’ does not depend upon the absolute
necessity of it. It is the nature of the acquisition that is relevant. It may be absolutely
necessary for the enjoyment of the dominant tenement in the sense that it cannot be
enjoyed at all without it but it is always a matter of contract between the parties,
where terms of the grant govern and not anything else. It may be express or even
by necessary implication but in either case, it will not amount to an easement of
necessity u/s 13 of the Act, even though it may also be an absolute necessity for the
person in whose favour the grant is made. If the terms of the grant restrict its user
subject to any condition, the parties will be governed by those conditions. If it is a
permanent arrangement uncontrolled by any condition, that permanency in user
must be recognised and the servient tenement will be recognised and the servient
tenement will be permanently burdened with that disability. Such a right does not
arise under the legal implication of section 13 nor is it extinguished by the statutory
provision u/s 41 of the Act, which is applicable only to easement of necessity
arising u/s 13. (Hero Vinoth v. Seshammal, (2006) 5 SCC 545)
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Customary easement is not a customary right

‘Customary rights’ are saved from the operation of the Easements Act.
Section 2(b) provides that the Act does not derogate from any customary or other
right (not being a licensee) in or over immovable property which the Government,
the public or any person may possess irrespective of other immovable property.

A ‘customary easement’ within the meaning of section 18 of the Act is not a
customary right. A customary easement is not founded on immemorial user, or
prescription or grant, but on the custom of the locality. The right to customary
easement must still belong to a determinate person or persons exercisable for the
more beneficial enjoyment of land belonging to or occupied by such person or
persons. A customary easement, therefore, can be claimed only in respect of a
dominant tenement, and not in gross.

Whereas, ‘customary right’ is different from a customary easement. It is a
public right and arises out of the custom of the locality. It may be claimed by a
fluctuating body of persons and is a part of the law of the locality and is not a private
right dependant upon grant, dedication or prescription. A customary right is
available for the benefit of all persons who reside in the locality or form a distinct
class or have a common attribute and for whose benefit the custom in the locality
prevails.

Customary easement — Mode and manner of proof

Customary easements are the most difficult to prove among easements. To
establish a custom, the plaintiff will have to show that (a) the usage is ancient or
from time immemorial; (b) the usage is regular and continuous; (c) the usage is
certain and not varied; and (d) the usage is reasonable. If the wajib-ul-arz record
shows the customary easement, it would make the task of the civil courts
comparatively easy, as there will be no need for detailed evidence to establish the
custom. Be that as it may. If the remedy for violation of a customary easement
recognised and recorded in the wajib-ul-arz is by way of a civil suit, it is
inconceivable that in regard to violation of a customary easement not recognised or
recorded in the wajib-ul-arz, the remedy would be only by way of a summary
enquiry by the Tahsildar u/s 131 of the Code, and not by a suit, before the civil
court. (Ram Kanya Bai v. Jagdish, (2011) 7 SCC 452)

‘Profit-a-prendre’ v. ‘profit-a-prendre in gross’

‘Profit-a-prendre’ means a right to enjoy the benefits arising out of the
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lands, whereas ‘Profit-a-prendre in gross’ means a right exercisable by an
indeterminate body of persons to take something from the land of others.

Term easement, may include ‘profit-a-prendre’ but not ‘profit-a- prendre in
gross’ where there is no dominant heritage i.e. land for the beneficial enjoyment of
which easementary right is claimed or exists in the corresponding subservient
heritage. Right to profit-a-prendre must be based on a legal and valid custom.
Further held, to be legal and valid, a custom must be reasonable. (Tulsi Ram v.
Mathurasagar Pan Tatha Krishi, AIR 2003 SC 243)

Whether a ‘profit-a-prendre in gross’ is an easement?

In a case, where the legal tenants of two villages claimed the right to excavate
stone from land in same villages for purposes of trade. It is a profit-a-prendre in
gross i.e. a right exercisable by an indeterminate body of persons to take something
from the land of others but not for the more beneficial enjoyment of a dominant
tenement. Therefore, it is not an easement within the meaning of the Easements
Act, since section 2 of the Act expressly provides that nothing in the Act contained
shall be deemed to affect, inter alia, to derogate from any customary or other right
(not being a licence) in or over immovable property which the Government, the
public or any person may possess irrespective of other immovable property. Hence,
a claim in the nature of a profit-a-prendre operating in favour of an indeterminate
class of persons and arising out of a local custom may be held enforceable only if
it satisfies the tests of a valid custom. A right in the nature of a profit-a-prendre
would ex-facie be unreasonable, if the exercise of such a right ordinarily tends to
the complete destruction of the subject matter of the profit and in such situation,
the customary right will not be recognised. (State of Bihar v. Subodh Gopal Bose,
AIR 1968 SC 281)

Acquisition of right of way by prescription — Factors to be considered

Use of access by plaintiff through the property of the defendant for the
required twenty years, obstruction by defendant as soon as he was aware of it and
non-availability of access to the plaintiff’s property except through property of
defendant are the main factors to be taken into consideration. Otherwise, there is
no reason why property of other persons should be permitted to be used for access.

In order to establish a right of way by prescription to the detriment of the other
party, one has to show that the incumbent has been using the land as of right
peacefully and openly and without any interruption for the last 20 years. There
should be specific pleadings and categorical evidence in general and specifically
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that since what date to which date one is using the access for the last 20 years.
(Justiniano Antao v. Bernadette B. Pereira, AIR 2005 SC 236)

Easement of necessity in relation to a pathway

Easement of necessity necessarily involves an absolute necessity. If there
exists any other way, there can be no easement of necessity. (Justiniano Antao v.
Bernadette B. Pereira, AIR 2005 SC 236 distinguished on facts). (Sree Swayam
Prakash Ashramam and anr. v. G. Anandavally Amma and ors., AIR 2010 SC
622)

Right to ingress and egress reserved in a partition

When right to ingress and egress is reserved in a partition, say between two
brothers, then this condition of the partition deed would bind not only the two
brothers but also their successors-in-interest. The use of the door for right to ingress
and egress was not a right in easement, it was a right which came into existence as
a result of the partition deed itself. (Kanhaiya Lal v. Babu Ram (Dead) by Lrs. and
anr., (1999) 8 SCC 529)

Doctrine of Public Trust

Even the State, having regard to the doctrine of "public trust”, may not have
any power to grant any right in relation to certain matters e.g. deep underground
water. Holder of a land may have only a right of user and cannot take any action or
do any deeds as a result whereof the right of others is affected. Even the right of
user is confined to the purpose for which the land is held by him and not for any
other purpose.

A person who holds land for agricultural purpose under no circumstances can
be permitted to restrict flow of water to the neighbouring lands or discharge
effluents in such a manner so as to affect the right of his neighbor to use water for
his own purposes. On the same analogy, he does not have any right to contaminate
the water to cause damage to the holders of neighboring agricultural fields. Large-
scale defilement in the quality of water so as to make it unusable by others or as a
result whereof the water is contaminated and becomes unsafe would be violative of
Avrticle 21 of the Constitution. (State of W.B. v. Kesoram Industries Ltd., (2004)
10 SCC 201 (Constitution Bench))

Common well and channel held in co-ownership and right of easement

The only restriction put by law on the common user of land by a co-owner is
that it should not be so used as to prejudicially affect or put the other co-owner to a
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detriment. In absence of any specific pleading regarding the prejudice or detriment
to the other co-owner, co-owners have every right to irrigate their lands from their
exclusive well through the common channel apart from taking water from the
common well through that channel and it cannot be said that additional burden to
the prejudice of the other co-owners would be put on the common land and the
common channel and that this could never have been intended by the parties at the
time of the partition.

It is settled that if the parties had entered into a contract regarding manner or
mode of enjoyment of the common well and the common channel, then they would
be governed by the terms of the contract. If plaintiff claims easementary right only
as an alternative ground while claiming right of co-ownership as the main ground,
Illustration (c) to section 8 of the Easements Act has no application. (Ayyaswami
Gounder v. Munnuswamy Gounder, (1984) 4 SCC 376)

Whether lessee or mortgagee may acquire an easement of way or of flow of
water over other land of his lessor or mortgagor?

Section 12 of the Act specifies the persons who can acquire easements and
provides that an easement can be acquired by the owner of an immovable property
or, on his behalf, by any person in occupation of the same. The words “owner ... or
on his behalf by any person in occupation of the same” are very significant. They
no doubt indicate that it is the owner of an immovable property or a person in
occupation of such property who can acquire an easement.

It is therefore, settled that lessee or mortgagee of an immovable property
cannot acquire any easement right for his own benefit. He can start prescribing for
an easement only from the date of purchase of right of reversion when he became
an absolute owner, not before. (Madan Gopal Bhatnagar v. Jogya Devi and ors.,
1980 (Supp) SCC 777)

MPLRC, 1959 and Easement rights

The 1959 Code nowhere bars the jurisdiction of the civil courts to decide upon
easementary rights relating to agricultural or other lands. It neither creates nor
recognises any new category of private easementary rights. An easement cannot be
acquired otherwise than in the manner provided in the Easements Act. Section 257
of the code relates to the exclusive jurisdiction of the Revenue Authorities.
However, any statutory provision ousting the jurisdiction of the civil courts should
be strictly construed. Therefore, a suit for enforcement of an easementary right or
for a declaration that the defendant does not have any easementary right over the
plaintiffs property or a suit for injunction to restrain a defendant from interfering
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with the possession of the plaintiff or exercising any easement right over the
plaintiff's property, is not barred by the 1959 Code. Such suits do not fall under any
of the excluded matters enumerated in section 257.

Easement rights under Land Acquisition Act, 1894

Question arises whether person who is interested in an easement affecting
land can claim compensation, in case of acquisition/ requisition? Sections 3, 9 and
31 of the Land Acquisition Act, 1894 shows that a person who is interested in an
easement affecting land can claim compensation. Under both the Land Acquisition
Act and the National Highways Act, such claims have to be proved in accordance
with law. The difference being that under the Land Acquisition Act, 1894 actuals
are payable, whereas under the National Highways Act, a fixed amount of 10% of
the amount determined by the competent authority is payable. It is, therefore,
wholly incorrect to state that extra amounts are payable to the owner under the
National Highways Act which are not so payable under the Land Acquisition Act.
Also, both Acts contemplate payment of compensation to persons whose easement
rights have been affected by the acquisition. In any event, this contention cannot
possibly answer non-payment of solatium and interest under the National Highways
Act. (Union of India v. Tarsem Singh, (2019) 9 SCC 304)

Alteration in mode of enjoyment of easement — No additional burden should
be imposed on servient heritage

The best illustration to understand the concept is to go through the case of
Anguri v. Jiwan Dass, AIR 1988 SC 2024 where dominant owner constructed six
more outlets, apart from alteration of three existing outlets for outflow of dirty
water, all (nine outlets) opening towards servient heritage resulting in increase of
outflow of dirty water. The act was considered as the dominant owner has imposed
additional burden on servient heritage contrary to section 23 of the Act and
therefore, alteration was considered illegal.

Test to determine distinguishing features of Lease and Licence

"Lease" is a transfer of interest in land, whereas "licence" is a right granted to
another person over immovable property to do or continue to do some act which
would in the absence of such right be unlawful and which does not amount to
easement nor creates any interest in the property. The real test is the intention of
the parties which is to be ascertained from the terms of the document or the
transaction. Substance is to be preferred than its form. If interest in the property is
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transferred, it is a lease and where the intention is to grant the occupier only
personal privilege with no interest in land, it is licence. (Chandy Varghese v.
K. Abdul Khader, (2003) 11 SCC 328)

The twin principal tests by which a lease is distinguishable from a licence are
— (i) the right to exclusive possession involving the transfer of an interest in the
property and (ii) the rent stipulated by way of consideration for the grant. (Rajbir
Kaur v. S. Chokesiri and Co., AIR 1988 SC 1845)

Right to use Highway

The right of the persons to use a public highway for purposes of trade is not
in the nature of an easement and as such cannot be reckoned as property in law;
consequently, there has been no deprivation of property, if reasonable restrictions
imposed by State regarding the use of highway. (Saghir Ahmad v. State of U.P.,
(1954) 2 SCC 399 (5 Judge Bench))

Doctrine of Lost Grant

It is open to the court to infer grant from immemorial use when such user is
open, as of right and without interruption but grant will not be inferred if the user
can be explained otherwise. The fiction of a "lost grant™ is a mere presumption from
long possession and exercise of user by easement with acquiescence of the owner,
that there must have been originally a grant to the claimant, which had been "lost".
There can be no such presumption of a "lost grant” in favour of persons who
constitute trustees in succession. (Braja Kishore Jagdev v. Lingraj Samantaray,
AIR 2000 SC 2673) affirmed in M. Siddiq (Ram Janmabhumi Temple - 5 J.) v.
Suresh Das, (2020) 1 SCC 1.

The presumption of lost grant was extended in favor of possessor of land for
considerably long period when such user is found to be in open assertion of title,
exclusive and uninterrupted. However, when the use is explainable, the
presumption cannot be called in aid. In the present case, the appellant traces his
possession from 1954 under an unregistered perpetual lease from the erstwhile
Inamdar (Magtedar). (Konda Lakshmana Bapuji v. Govt. of A.P., AIR 2002 SC
1012 affirmed in M. Siddiq (supra)

Limits to easementary rights in case two properties owned by single owner and
sold to separate buyers, when time period is too short.

If there are two adjoining properties, one of which had a portion abutting on
the other and which were originally under single ownership, and one was sold to
claimant and the other, two months later, to his neighbour. In such situation, no
easement right could have arisen in favor of claimant within a period of two months,
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where, held, no easement rights regarding drainage of water and of access to light
and air, in respect of the abutting portion, could have been acquired by the claimant
within the period of two months. This would not allow subsequent purchaser of
property to claim the same right as easement against the previous purchaser of
property that he could not construct on his property so as to prevent the flow of
water. No person can have a right to have water from his property flow on to the
land of his neighbour, when no such right was granted under the sale deed. No such
easement right can be claimed in law. (Saraswathi v. S. Ganapathy, (2001) 4 SCC
694 may be resorted).

Disturbance of the easement and filing of suit

Section 33 of the Act therein provides that the owner of any interest in the
dominant heritage or the occupier of such heritage may institute a suit for the
disturbance of the easement provided that the disturbance has actually caused
substantial damage to the plaintiff.

Under Explanation Il read with Explanation | to the section, where the
disturbance pertains to the right of free passage of light passing through the
openings to the house, no damage is substantial unless the interference materially
diminishes the value of the dominant heritage. Where the disturbance is to the right
of the free passage of air, damage is substantial, if it interferes materially with the
physical comfort of the plaintiff.

It is clear from Explanations Il and Ill to section 33 that to constitute an
actionable obstruction of free passage of light or air to the openings in a house, it is
not enough that the light or air is less than before. There must be a substantial
privation of light, enough to render the occupation of the house uncomfortable,
according to the ordinary notions of mankind. (Chapsibhai Dhanjibhai Danad v.
Purushottam, AIR 1971 SC 1878)

Prescription differs from limitation — Jurisprudence

Prescription is a mode of acquiring title to an incorporeal hereditament (an
intangible right in land such as an easement) by continued user, possession and
enjoyment and is a part of substantive law. Limitation, on the other hand, is a bar
to a remedy and relates to procedure, as such prescription differs from limitation.
In short, prescription is a right conferred, limitation is a bar to a remedy. Generally,
Hindu law recognises prescription and limitation, whereas Muslim law did not
recognise prescription or limitation. [Syndicate Bank v. Prabha D. Naik, AIR 2001
SC 1968 ('3 Judge Bench)]
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Right to light and air — Only unauthorized construction is to be demolished

Trial court directing defendant to remove the walls or any other structure
made adjacent to the wall of plaintiff's house due to which windows and ventilators
on the wall of plaintiffs' house were closed resulting in diminution of light and air.
It is settled that in execution of trial court's decree only the unauthorised
construction raised by defendant which prevented plaintiffs' light and air had to be
demolished and his apprehension of demolition of his existing double-storeyed
building was unfounded. (Krishna Kumar Agrawal and ors. v. Jai Kumar Jain
and anr., AIR 1997 SC 300)

Pleading and Proof — Exceptions and permissible limits

The Apex Court held in the case of Bachhaj Nahar v. Nilima Mandal, (2008)
17 SCC 491, that:

o It is a fundamental rule that in a civil suit, relief to be granted can be only with
reference to the prayers made in the pleadings. The facts to be pleaded and
proved for establishing title are different from the facts that are to be pleaded
and proved for making out an easementary right.

o No amount of evidence, on a plea that is not put forward in the pleadings, can
be looked into to grant any relief. Only in exceptional cases, can this general
rule be deviated from if the court is fully satisfied that the pleadings and issues
generally cover the case subsequently put forward and that the parties being
conscious of the issue, had led evidence on such issue. But where the court is
not satisfied that such case was at issue, the question of resorting to the
exception to the general rule does not arise. Again, where neither party puts
forth such a contention, the court cannot make out such a case not pleaded
suo motu.

o It would be hazardous to hold that in a civil suit whatever be the relief that is
prayed, the court can on examination of facts grant any relief as it thinks fit.
In civil suits, grant of relief is circumscribed by various factors like court fee,
limitation, parties to the suits, as also grounds barring relief, like res judicata,
estoppel, acquiescence, non-joinder of causes of action or parties, etc. which
require pleading and proof. Civil court cannot grant any relief ignoring the
prayer.

e Any anxiety to cut the delay or further litigation, should not be a ground to
flout the settled fundamental rules of CPC.
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PART — 11

NOTES ON IMPORTANT JUDGMENTS

201. ARBITRATION AND CONCILIATION ACT, 1996 — Section 34 (3)
LIMITATION ACT, 1963 — Sections 4 and 12
Petition against arbitration award u/s 34 of the Act of 1996 — Limitation
— Period of limitation is 3 months and not 90 days — Arbitration Tribunal
passed the award on 30.06.2022 — As per section 12 (1) of the Limitation
Act, limitation would start running from 01.07.2022 — From the starting
point of 01.07.2022, the last day of the period of three months would be
30.09.2022 — High Court was closed from 01.10.2022 to 30.10.2022 —
Period of limitation expired a day prior to the commencement of
vacation, therefore the benefit of section 4 of the Act was not available —
As per section 34(3) of the Act, period of limitation could have extended
by maximum period of 30 days, which expired on 30.10.2022 — Petition
filed on 31.10.2022 was barred by limitation.
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fag fadi® 01.07.2022 9, T 718 9 IR &1 <ifcw s i
30.09.2022 BT — S0 U f&AId 01.10.2022 | f&AT®H 30.10.2022
IH 95 o1 — R Al IaHTe ¥F 39 & U@ 7T qd g &
TS off ot AR 3 aRT 4 BT A U T8 BT — A @
gRT 34(3) ® I IRAHAT gg™ BT o AfHaH 30 A & forg ©,
i fa7ie 30.10.2022 B FAIG B TS — AP 31.10.2022 DT IS ATfA1
R 15T ¥
State of West Bengal represented through the Secretary and
ors. v. Rajpath Contractors and Engineers Ltd.

Judgment dated 08.07.2024 passed by the Supreme Court in Civil
Appeal No. 7426 of 2023, reported in AIR 2024 SC 3252
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Relevant extracts from the judgment:

As per Section 12(1) of the Limitation Act, the day from which the limitation
period is to be reckoned must be excluded. In this case, the period of limitation for
filing a petition under Section 34 will have to be reckoned from 30.06.2022, when
the appellants received the award. In view of Section 12(1) of the Limitation Act,
30.06.2022 will have to be excluded while computing the limitation period. Thus,
in effect, the period of limitation, in the facts of the case, started running on
01.07.2022. The period of limitation is of three months and not ninety days.
Therefore, from the starting point of 01.07.2022, the last day of the period of three
months would be 30.09.2022. As noted earlier, the pooja vacation started on
01.10.2022.

We may note here that Section 43 of the Arbitration Act provides that the
Limitation Act shall apply to the arbitrations as it applies to proceedings in the
Court. We may note here that the consistent view taken by this Court right from the
decision in Union of India v. Popular Construction Co., (2001) 8 SCC 470 is that
given the language used in the proviso to sub-section (3) of Section 34 of the
Avrbitration Act, the applicability of Section 5 of the Limitation Act to the petition
under Section 34 of the Arbitration Act has been excluded.

Now, we proceed to consider whether the appellant will be entitled to the
benefit of Section 4 of the Limitation Act. Section 4 of the Limitation Act reads
thus:

“4. Expiry of prescribed period when court is closed. —
Where the prescribed period for any suit, appeal or application
expires on a day when the court is closed, the suit, appeal or
application may be instituted, preferred or made on the day
when the court reopens.

Explanation. — A court shall be deemed to be closed on any day

within the meaning of this section if during any part of its
normal working hours it remains closed on that day.”

The meaning of “the prescribed period” is no longer res integra. In Assam
Urban Water Supply & Sewerage Board v. Subash Projects & Mktg. Ltd., (2012)
2 SCC 624, in paras 13 and 14, the law has been laid down on the subject. The said
paragraphs read thus:

“13. The crucial words in Section 4 of the 1963 Act are

“prescribed period”. What is the meaning of these words?
14. Section 2(j) of the 1963 Act defines:
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‘2. (J) “period of limitation” [which] means the period of
limitation prescribed for any suit, appeal or application by the
Schedule, and “prescribed period” means the period of
limitation computed in accordance with the provisions of this
Acty’

Section 2(j) of the 1963 Act when read in the context of
Section 34(3) of the 1996 Act, it becomes amply clear that the
prescribed period for making an application for setting aside
an arbitral award is three months. The period of 30 days
mentioned in the proviso that follows sub-section (3) of
Section 34 of the 1996 Act is not the “period of limitation” and,
therefore, not the “prescribed period” for the purposes of
making the application for setting aside the arbitral award. The
period of 30 days beyond three months which the court may
extend on sufficient cause being shown under the proviso
appended to sub-section (3) of Section 34 of the 1996 Act
being not the “period of limitation” or, in other words, the
“prescribed period”, in our opinion, Section 4 of the 1963 Act
is not, at all, attracted to the facts of the present case.”

Even in this case, this Court was dealing with the period of limitation for
preferring a petition under Section 34 of the Arbitration Act. We may note that the
decision in State of H.P. v. Himachal Techno Engineers, (2010) 12 SCC 210
which is relied upon by the appellant, follows the aforesaid decision.

In the facts of the case in hand, the three months provided by way of limitation
expired a day before the commencement of the pooja vacation, which commenced
on 01.10.2022. Thus, the prescribed period within the meaning of Section 4 of the
Limitation Act ended on 30.9.2022. Therefore, the appellants were not entitled to
take benefit of Section 4 of the Limitation Act. As per the proviso to sub-section
(3) of Section 34, the period of limitation could have been extended by a maximum
period of 30 days. The maximum period of 30 days expired on 30.10.2022. As
noted earlier, the petition was filed on 31.10.2022.

[ ]
202. CIVIL PROCEDURE CODE, 1908 — Sections 2(2), 2(9) and 47, Order 8

Rule 10 and Order 20 Rule 4(2)

(i) Written statement — Failure to file — Scope of power of Court under
Order 8 Rule 10 — Trial Court has two alternatives, either to
pronounce judgment or to pass any other order in relation to suit as
it considers fit — Not mandatory to pronounce judgment in all cases
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— Even plaintiff is not entitled to judgment in his favour unless he
adduces evidence to prove his case, wherever required — Court must
record prima facie satisfaction about the maintainability of suit, if
challenged, and its competence to decide the matter before exercising
power under Order 8 Rule 10 of CPC — Judgment passed without
deciding such objection, would be treated as nullity and decree
drawn on the basis of it, will become inexecutable.

(i) Judgment passed under Order 8 Rule 10 — Executability of decree
drawn on the basis of such judgment — There must be such
adjudication leading to determination of rights of the parties — If
there is no adjudication/determination of rights, the decree drawn
up cannot be said to be formal expression of adjudication within the
meaning of section 2(2) of CPC- Such decree would be inexecutable
and in case if it is put to execution, objection as to executability can
be raised u/s 47 of the Code.

fufaer ufspar dfedm, 1908 — 9RW 2(2), 2(9) TG 47, <Y 8 A

10 T4 MY 20 9 4 (2)

(i) foRad Ho — v=ga & ¥ fAwaar — smewr 8 fFaw 10 & siaria
YT &) Ffad 3T fIaR — ARy <marea o <) Qee ura
g, O 1 98 vy GATQN Serar 915 & Hdy # Y1 Iew uikd
T N 98 SIF GHS — T A # AU GART S SIS
TEl & — g8l 9@ & <) W9 @ e | vl v w9 @1 e
A B o anw yga T8 HRar — WiRedr & amew 8 R 10
@ 3ila e &1 TN XA @ q4 - D, AT ol S
R, 91§ O NYNIdT & Ha § U9 AW BT ORISR /A D)
HeraT B e ¥ M gedr g affaRad wear Brft — W
amufed &1 FPRTaver {6y = uiRa fofa s w9 o wa
SUP IR R AT o fAwaes & sy =@ Sireeh |

(i) 3T 8 I 10 @ Iaefa wRa fAvla — W FAoly & MR W
fAfifa o & fMwres Jraar — Y1 IRl 891 3w
e weRl & AR &1 fftwey gom @ — Ik <8
HEl o gaar fb (R arefia d@fedr @ arT 2(2) & of IER
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<rafaviaq 9 sivaRe siffafdd 8 — Y emsifla fAwres arg
T8 i @ aft S9 e @ forg wRga fear o 8, @@
s @ ey # sufeq dfear & ORT 47 @ 9 SO o
ol B |

Asma Lateef and anr. v. Shabbir Ahmad and ors.

Judgment dated 12.01.2024 passed by the Supreme Court in Civil
Appeal No. 9695 of 2023, reported in AIR 2024 SC 602
Relevant extracts from the judgment:

Rule 10 is permissive in nature, enabling the trial court to exercise, in a given
case, either of the two alternatives open to it. Notwithstanding the alternative of
proceeding to pronounce a judgment, the court still has an option not to pronounce
judgment and to make such order in relation to the suit it considers fit. The verb
‘shall’ in Rule 10 [although substituted for the verb ‘may’ by the Amendment Act
of 1976] does not elevate the first alternative to the status of a mandatory provision,
so much so that in every case where a party from whom a written statement is
invited fails to file it, the court must pronounce the judgment against him. If that
were the purport, the second alternative to which ‘shall’ equally applies would be
rendered otiose.

If indeed, in a given case, the defendant defaults in filing written statement
and the first alternative were the only course to be adopted, it would tantamount to
a plaintiff being altogether relieved of its obligation to prove his case to the
satisfaction of the court. Generally, in order to be entitled to a judgment in his
favour, what is required of a plaintiff is to prove his pleaded case by adducing
evidence. Rule 10, in fact, has to be read together with Rule 5 of Order V111 and the
position seems to be clear that a trial court, at its discretion, may require any fact,
treated as admitted, to be so proved otherwise than by such admission. Similar is
the position with section 58 of the Indian Evidence Act, 1872. It must be
remembered that a plaint in a suit is not akin to a writ petition where not only the
facts are to be pleaded but also the evidence in support of the pleaded facts is to be
annexed, whereafter, upon exchange of affidavits, such petition can be decided on
affidavit evidence. Since facts are required to be pleaded in a plaint and not the
evidence, which can be adduced in course of examination of witnesses, mere failure
or neglect of a defendant to file a written statement controverting the pleaded facts
in the plaint, in all cases, may not entitle him to a judgment in his favour unless by
adducing evidence he proves his case/claim.
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Turning to the facts of the present case, Kazmi had challenged the
maintainability of the Suit in the written statement filed by him before the Trial
Court contending inter alia that the suit property was bhoomidhari land owing to
which the Suit was barred by section 331 of UPZA & LR Act as well as it was
barred under section 41(h) of the Specific Relief Act and, thus, not maintainable
before the civil court. What was required of the Trial Court in such situation was to
record a satisfaction, at least prima facie, that the Suit was maintainable and then
proceed to pass such orders as it considered proper in the circumstances.

A decision rendered by a court on the merits of a controversy in favour of the
plaintiff without first adjudicating on its competence to decide such controversy
would amount to a decision being rendered on an illegal and erroneous assumption of
jurisdiction and, thus, be assailable as lacking in inherent jurisdiction and be treated as
a nullity in the eye of law; as a logical corollary, the order dated 5" August, 1991 is
held to be ab initio void and the decree drawn up based thereon is inexecutable.

We record that examination of the order dated 5" August, 1991 does not
reveal any adjudication leading to determination of the rights of the parties in
relation to any of the matters in controversy in the suit and, therefore, the decree
since drawn up is not a formal expression of an adjudication/determination since
there has been no adjudication/determination so as to conform to the requirements
of a decree within the meaning of section 2(2). In this regard, we express our
concurrence with both the High Court and the Executing Court that there is no
decree at all in the eye of law.

We, therefore, hold that a decree that follows a judgment or an order (of the
present nature) would be inexecutable in the eyes of law and execution thereof, if
sought for, would be open to objection in an application under section 47, CPC.

[ J
203. CIVIL PROCEDURE CODE, 1908 — Section 24(5)

(i) Transfer of case — Allegation of bias against Presiding Officer of
Court — If the allegations are apparently false, strict approach is the
call of the day to maintain discipline in the Court — Such action is
needed to protect judicial officers and maintain their self-esteem,
confidence and above all the majesty of the institution of justice.

(if) Transfer of case — Grounds — Allegation of bias of Presiding Officer
— Such apprehension of bias or prejudice should be bonafide and
reasonable — It must be proved by circumstances and material
placed before Court — Mere apprehension of a party that he will not
get justice, would not be sufficient to justify transfer.
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fafaer ufsbar wfadr, 1908 — &IRT 24(5)

(i) aE BT IR — AT P TR AP & foeg veug o1
IR — I IRIY Juer ©9 | fAear € O <ITe™d H S
ST TG g O Y37 AT ST W @ JHR & — ~A1i®
JRAPINAT B GREN, S AATHA AR AT I F91Q
G T O 9GP} NS eI @ IRAT g91¢ &S g O
HAE @ AaTIHaT © |

(i) 9TE BT AT — IR — NSRS TR YTUTT BT IRT —
YT AT YaiuE B W SMeiwT Agardt iR gfagad B @
— T T & GHe Uegd 9l vl oRRufial @ Rig @
1Ry — fH=i ver & 915 I7 ¥ fb S = wra e B,
3RO Bl ST SEvM 7Y Wi & NI

Mahesh Prasad Sen (Napit) v. Dhannulal Namdeo

Order dated 23.11.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 6953 of 2023, reported in
ILR 2024 MP 935

Relevant extracts from the order:

The allegations of bias of Presiding Officer, if made the basis for transfer of
case, before exercising power under Section 24 C.P.C., the Court must be satisfied
that the apprehension of bias or prejudice is bona fide and reasonable. The
expression of apprehension, must be proved/ substantiated by circumstances and
material placed by such applicant before the Court. It cannot be taken as granted
that mere allegation would be sufficient to justify transfer.

Mere suspicion by the party that he will not get justice would not justify
transfer. There must be a reasonable apprehension to that effect. A judicial order
made by a Judge legitimately cannot be made foundation for a transfer of case.
Mere presumption of possible apprehension should not and ought not be the basis
of transfer of any case from one case to another. It is only in very special
circumstances, when such grounds are taken, the Court must find reasons exist to
transfer a case, not otherwise. See Rajkot Cancer Society v. Municipal
Corporation, Rajkot, AIR 1988 Gujarat 63; Pasupala Fakruddin and anr. v.
Jamia Masque and anr., AIR 2003 AP 448; and Nandini Chatterjee v. Arup Hari
Chatterjee, AIR 2001 Calcutta 26.
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Where a transfer is sought making allegations regarding integrity or influence
etc. in respect of the Presiding Officer of the Court, this Court has to be very careful
before passing any order of transfer.

In the matters where reckless false allegations are attempted to be made to
seek some favourable order, either in a transfer application, or otherwise, the
approach of Court must be strict and cautious to find out whether the allegations
are bona fide, and, if treated to be true on their face, in the entirety of circumstances,
can be believed to be correct, by any person of ordinary prudence in those
circumstances. If the allegations are apparently false, strict approach is the call of
the day so as to maintain not only discipline in the courts of law but also to protect
judicial officers and maintain their self esteem, confidence and above all the
majesty of institution of justice.

The justice delivery system knows no caste, religion, creed, colour etc. It is a
system following principle of black and white, i.e., truth and false. Whatever is
unfair, that is identified and given its due treatment and whatever is good is retained.
Whoever suffers injustice is attempted to be given justice and that is called
dispensation of justice. The prevailing system of dispensation of justice in Country,
presently, has different tiers. At the ground level, the Courts are commonly known
as "Subordinate Judiciary” and they form basis of administration of justice.
Sometimes it is said that subordinate judiciary forms very backbone of
administration of justice. Though there are various other kinds of adjudicatory
forums and then various kinds of Tribunals etc. but firstly they are not considered
to be the regular Courts for adjudication of disputes, and, secondly the kind and
degree of faith, people have, in regular established Courts, is yet to be developed in
other forums. In common parlance, the regular Courts, known for appropriate
adjudication of disputes basically constitute subordinate judiciary, namely, the
District Court; the High Courts and the Apex Court.

The hierarchy gives appellate and supervisory powers in various ways. The
supervisory control of District judiciary has been conferred upon High Court, which
is the highest Court at provincial level and is under constitutional obligation to see
effective functioning of subordinate Courts by virtue of power conferred by Article
235 read with 227 of the Constitution of India.
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204. CIVIL PROCEDURE CODE, 1908 — Section 47
Execution — Decree for partition — In a suit for partition of agricultural
land, after declaring shares of parties, Court becomes functus officio — If
application for execution of decree is made to the Court, such application
should be sent to the Revenue Authorities — Revenue Authorities will
make actual execution by effecting partition and delivery of possession —
Civil Court has no power to do this exercise.

fafaer ufsear wfddr, 1908 — &RT 47

freare — fro &g o — Y A & e g ae # veaRI
@ fEdl @ 9o FRA B 9TE, e ISR g 81 o 8
— Ifx fe & e & fod <o # a7aee WRgd faam < @
A VT I o JRBINAT DT AT ST TMRY — ol BT
gl faue &R iR ey ueM R ardfde AT e —
Rifaer <maTem @ U 39 PRI B R B Afed e B

Ushabai (Smt.) & anr. v. Sarubai & ors.

Order dated 07.12.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 4734 of 2023, reported in
ILR 2024 MP 946

Relevant extracts from the order:

Taking into consideration the law laid down by Supreme Court in the case of
M/s Trinity Infraventures Ltd. & ors. etc. v. M.S. Murthy & ors. etc., AIR 2023
SC 336, Shub Karan Bubna @ Shub Karan Prasad Bubna & ors. v. Sita Saran
Bubna & ors., (2009) 9 SCC 689, Bikoba Deora Gaikwad & ors. v. Hirabai
Marutirao Ghorgare & ors., (2008) 8 SCC 198 and by Division Bench of this
Court in the case of Bhagwansingh v. Babu Shiv Prasad and anr., AIR 1974 M.P.
12, it can be said that in suit of partition of agricultural land, Civil Court has only
power to declare the shares of parties and it has no other power and after exercising
that power, the Court becomes functus officio. After declaration of shares by the
Court, initial application for an order for execution has to be made in the Civil Court,
who will send requisite papers to the Collector/Revenue Authority but the actual
execution by effecting partition and delivery of possession is to be made only by
the Collector/Revenue Authority. Hence, the Civil Court has no power to do this
exercise even if the parties agree to it.
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In view of aforesaid discussion, impugned order dated 07.08.2023 dismissing
petitioners’ application under section 47 r/w/s 151 CPC, is hereby set aside and
matter is remanded to executing Court to decide the petitioners’ application afresh
after taking into consideration the aforesaid legal position. In case, executing Court
is of the view that the objection raised by way of said application filed on behalf of
the petitioners, has no merit, then it shall proceed further with the execution only
in accordance with the aforesaid binding legal position.

205. CIVIL PROCEDURE CODE, 1908 — Sections 80, 80(2), Order 6 Rule 2 (3)

and Order 7 Rule 11

MUNICIPAL CORPORATION ACT, 1956 (M.P.) — Section 401

Rejection of plaint — Grounds that cannot be considered for rejection of

plaint — Enunciated as under:

(2) Non-compliance of Order 6 Rule 2(3) CPC which requires expression
of dates, sums and numbers into figures as well as words — However,
such party would not be able to take plea of typographical error in
pleadings later on.

(b) Objection regarding non-service of notice u/s 80 of CPC to the State
Government, cannot be decided, as a ground under Order 7 Rule 11
of CPC in case application u/s 80(2) of CPC is pending.

(c) Want of notice u/s 401 of M.P. Municipal Corporation Act 1956,
when there are some allegations against Municipal Corporation only
but no relief is claimed against Municipal Corporation in the suit.

(d) Objection regarding valuation of suit and payment of court fees on
the ground that valuation should have been done on the sale
consideration amount, can be decided only after framing of issues
and recording of evidence, especially when plaintiff has claimed to
be in possession of property and is neither party to the sale deed nor
is bound by the sale deed in question.

(e) Defect of non-joinder and mis-joinder of necessary parties cannot be
considered for rejection of plaint.

() Non-filing of title documents in support of pleas taken in the plaint,
cannot be a ground to reject the plaint at the stage of Order 7 Rule 11
of CPC.
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fafaer ufsear <fdar, 1908 — &RIG 80, 80(2), 3™ 6 A 2

(3) Td o™ 7 O 11

TRufere 4 SifEfaa™, 1956 (AY) — €RT 401

I8 UF P AR BT T — MR RS2 918 U5 & AFSR &)1 ©

forg faaR 4 71 foran o w@ar — FrgaR afoarfea

(@) <ifedr @ smew 6 fraw 2 (3) &1 ure 7 far S, S Sren
oAl & b i, ¥ v9 il & 9= & A—arT vl |
g og — g VT wEeR &iffeed § <@ Fe BN @
MR YeATIad! HH § 81 of O |

(@) U GRHR DI GEdT BT ORT 80 B T e & amlen =
g9 Heell emufeq &1 fFReRor wfgar & ey 7 w11
Il MR & w9 § 7E fhar o wean, Al dGfear & grn
80 (2) ® SiTTId 3MdeT dfad B |

(M) oRT 401 1Y TRUfere A A, 1956 @ siaia Mfew
&1 9 f&ar s w8t TRufoe @ fIvg s B oM
fd I g fog a8 ¥ Sue faeg &M sgay & AT T8
TS Bl

@) < P JEOIDHT @ AT Yo @ QI B Hey F gH
IR W P 7§ 3mufcd o ey ufdwe R R geaies faar
T AMRY o, &7 FARTaRvr aaa arg wed fAffa f6d o wa
arey AAfIRad - B SR fbar T |abar 8, fadva: wiefe
Il BT @1 & f5 98 Hufed @ onftuey # 8 vd 9 o fassy ux
BT TEHR T, 7 & YT Ay e 9 g R

(@) oNITaD THHRI © IS T4 FHAIS BT QY 918 I3 AR
fF oM & fog far & =2 forr < w@an|

@ 9 =3 A o T IR & 9T ¥ W Ha gl &1
TR 7 fdar S |ied & SR 7 R 11 & ®WR W 98
AHOR fHY SM &7 MR -2 &) Haar |

Abhishek Dubey v. Pyare Lal and ors.

Order dated 29.08.2023 passed by the High Court of Madhya

Pradesh in Civil Revision No. 603 of 2022, reported in ILR 2024
MP 153
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Relevant extracts from the order:

By way of application under order 7 rule 11 CPC, the petitioner/defendant
has raised following objections:- (i) The plaintiffs have not mentioned the
numbers/figures into the words; (ii) No notice u/s 80 CPC has been given to the
State Government, therefore, the suit is not maintainable; (iii) Notice u/s 401 of
M.P. Municipal Corporation Act, 1956 has not been issued to the Municipal
Corporation, therefore, the suit is not maintainable; (iv) The plaintiffs have not
properly valued the suit and also not paid requisite Court fee. (v) There is defect of
non-joinder and misjoinder of necessary parties. (vi) The plaintiffs have not valued
the suit on the basis of consideration mentioned in the different sale deed and have
not paid requisite Court fee thereon. (vii) The plaintiffs have not filed any document
showing their title on the suit property. (viii) Plaintiffs have instituted the suit on
the basis of false cause of action. (ix) The plaintiffs cannot claim any right on the
basis of power of attorney.

All the said objections are being dealt with serially one by one as under:

()  Requirement of expression of dates, sums and numbers into figures as well
as in words, has been provided in order 6 rule 2(3) CPC, but for want of
compliance of this provision, plaint cannot be rejected under order 7 rule 11
CPC. If the pleadings are defective, the Court should insist on their being
improved and if the party does not comply the said provision, he later on,
would not be able to take plea of typographical error in the pleadings.

(i) In respect of objection about notice u/s 80 CPC, learned Court below has in
its order observed that the plaintiffs have made prayer for grant of leave u/s
80(2) CPC which is still pending consideration. The objection in respect of
section 80 CPC cannot be decided prior to decision of the pending application
u/s 80(2) CPC.

(iii) In respect of objection about issuance of notice under section 401 of the
Municipal Corporation Act, it is pertinent to mention here that although some
allegations in paragraph 3 of the plaint, have been made in respect of cleaning
of road by defendant 44, but no relief against the Municipal Corporation has
been claimed in the suit, therefore, for want of notice to the defendant 44,
plaint cannot be rejected.

(iv) Claiming themselves to be in possession of the suit property, the plaintiffs
have valued the suit for declaration at Rs. 5,00,00,000/- and for injunction
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(V)

(vi)

(vii)

206.

have valued at Rs. 5,000/- and have paid requisite court fee. However, in the
present case objection in respect of valuation and payment of court fee can be
decided only after framing of issue and after recording evidence.

The scheme of Order | and 11 CPC clearly shows that the prescriptions therein
are in the realm of procedure and not in the realm of substantive law or rights.
Therefore, the defect(s) of non-joinder and misjoinder of necessary parties
cannot be considered for rejection of the plaint.

Undisputedly, the plaintiffs are neither party nor are bound by the sale deeds
in question, therefore, in the light of decision of a coordinate Bench of this
Court in the case of Santosh Kumar Chopra & ors. v. State of M.P. & ors.,
ILR 2012 MP 1852, the plaintiffs are not required to value the suit or to pay
ad-valorem court fee on the basis of sale consideration mentioned therein.

Non-filing of documents of title in support of pleas taken in the plaint, also
cannot be a ground to reject the plaint at the stage of order 7 rule 11 CPC.
[

CIVIL PROCEDURE CODE, 1908 — Section 108, Order 39 Rules 1 & 2,

Order 41 and Order 43 Rule 1

PRACTICE AND PROCEDURE:

(i) Application for issuance of temporary injunction — By defendant —
Maintainability — Defendant has right to move application under
Order 39 Rule 1(a) of CPC for limited purpose, if any property in
dispute is in danger of being wasted, damaged or alienated by any
party to a suit or wrongfully sold in execution of a decree.

(it) Applications for issuance of temporary injunction filed by both
plaintiff and defendant — Both applications ought to be heard and
decided analogously to avoid anomalous situation.

(iii) Whether Appellate Court while exercising powers under Order 43
of CPC, could remand the matter? Held, Yes — Section 108 of CPC
makes Chapter VII apply to all appeals irrespective of whether they
arise from decree or not.

ffaer ufshar wfadr, 1908 — €T 108, 37T 39 W 1 T 2, 37w 41 UG

YT 43 7 gH 1

Yol Q4 Yfsham:

(i) IS AT T HA B AT — YAy gRT — dwofgar —
yfdarsl & 39 Wifd Sgewd @ fog dfar & amawr 39 oM
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1(®) & 3fcla STTde YT HR BT IBR & I Iy wufd
aﬁaﬁﬁugaaw%ﬁsaﬁmmwﬁqwmwm
S JHAM USATE AT A Shiad BN ferar femt & s
# SHHT eIy fasha &R faar S |

(i) 9T T URar I D GRT RS ATRY SN R 8 AR
TR — T Refd & g9 & forg M1 e vl @ wgy w6
| g1 vd FRiga fsar s anfeg |

(iii) T 3TN AT WfeaT P 3T 43 B AT AfFTAT BT TART
FRA GHY A BT TSI FR Thar 27 fwfeiRa, g — dfar
P GRT 108 39 910 R fAR A a1 & afie feai 9@ Sau=
g% © oqaT Tei, | arficil W AT 7 B AN Bl © |

Ramnath and ors. v. Raghunath Singh and ors.

Order dated 01.09.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Petition No. 4329 of 2023 (Gwalior
Bench), reported in ILR 2024 MP 102

Relevant extracts from the order:

So far as maintainability of application for temporary injunction at the
instance of defe ndant is concerned, said aspect has been considered by the Madras
High Court in the matter of Sivakami Achi v. Narayana Chettiar, AIR 1939
Madras 495 holding that an application under Order XXXI1X Rule 1(a) of the CPC
can be made on behalf of defendant. This judgment has been considered by the
Division Bench of this Court in the matter Churamani and anr. v. Ramadhar and
ors., 1991 MPLJ 311 holding that the defendant has right to move application under
Order XXXIX Rule 1 (a) of CPC if any property in dispute in a suit is in danger of
being wasted, damaged or alienated by any party to a suit or wrongfully sold in
execution of a decree. This analogy has been further advanced in Ram Narayan
Singh v. Rikhraj Singh, 1997 MPWN 34. Recently, this Court in the case of Nandu
S/o Bhagwan Das and anr. v. Jamuna Bai and ors., (2016) 3 MPLJ 604 has
elaborately discussed this issue holding that application for temporary injunction
moved on behalf of defendant is maintainable.

Therefore, defendant for limited purpose as provision mandates can move an
application under XXXIX Rule 1 of CPC.
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The question whether appellate Court under the miscellaneous appellate
provision under Order XLIII of CPC could have remanded the matter, then it
appears that in view of Division Bench judgment of this Court in the case of
Rupinder Singh Anand v Gajinder Singh anand and ors. 2011 (1) MPLJ 646
(supra) it has been held that Section 108 of CPC makes Chapter VII apply to all
appeals irrespective of whether they arise from decree or not.

Perusal of impugned order reveals that matter has been remanded back
mainly on the ground that two applications for temporary injunction were not heard
analogously. One application was decided on 27-06-2022 and another was decided
on 13-09-2022. This created anomalous situation. It is required that both the
applications ought to be heard analogously and then would be decided accordingly
by the trial Court.

[ ]
*207.CIVIL PROCEDURE CODE, 1908 — Order 3 Rules 1 and 2

SPECIFIC RELIEF ACT, 1963 — Sections 12, 16(c) and 20

(i) Suit for specific performance — Competence of power of attorney

holder to depose — If he has rendered some ‘acts’ in pursuance of
power of attorney, he may depose for the principal in respect of such
acts, but he cannot depose for the principal for such acts done by the
principal alone — He cannot depose for principal in respect of the
matter of which only the principal can have personal knowledge and
in respect of which the principal is entitled to be cross-examined.

(if) Suit for specific performance of contract — It is necessary for plaintiff

to step into witness box and depose — He cannot examine in his place,
his power of attorney holder, who did not have personal knowledge
either of the transaction or his readiness and willingness. (Relied on -
Janki Vashdeo Bhojwani and anr. v. Indusind Bank Ltd. and ors., AIR
2005 SC 439, Vidhyadhar v. Manikrao, AIR 1999 SC 1441 and Man
Kaur v. Hartar Singh Sangha, 2010 AIR SCW 6198)

fafaer ufsbar wfgarn, 1908 — emewr 3 R 1 U5 2

fafafese argam aifdffam, 1963 — 9RIG 12, 16(T) T 20

(iy faffde sgure™ & foy T — JEaRATT gRS @ WY <7 3g

FEHAT — Ife AR 9IRG PR dqTel Afdd A J&RAH D
IR ¥ Fgedal @ 9k ¥ 9 o1 a1 € oY 98 W Pt
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3SVEE I [orfASe UF 3/ TSTFIIV 2005 TEeAl 439, fAEmw
79 FIOIBvTa, VISV 1999 UHHT 1441 R T BV §79719 &IV
R &g1 2010 TIFAN THHIeq 6198 Saaifad)

Rajesh Kumar v. Anand Kumar and ors.

Judgment dated 17.05.2024 passed by the Supreme Court in Civil
Appeal No. 7840 of 2023, reported in AIR 2024 SC 3017

208. CIVIL PROCEDURE CODE, 1908 — Order 6 Rule 17

(i) Amendment — Seeking new relief in plaint, when does not amount to
change in nature of suit? Suit was filed for declaration and
injunction with specific averments in plaint that plaintiff is having
share over the property and that partition is not done — Under such
circumstances, seeking new relief of partition and possession by
amendment does not amount to changing the nature of suit, as no
new facts are inserted — Question of due diligence does not arise —
Amendment rightly allowed to achieve the basic object of
amendment i.e. to avoid multiplicity of suits.

(i) Amendment — Commencement of trial — Whether proviso to Order
6 Rule 17 of CPC is conclusive, mandatory and putting bar against
allowing application after commencement of trial? Held, No — It is
directory and Court may allow the proposed amendment on being
satisfied that it is necessary for proper adjudication of case and to
resolve the dispute between the parties.
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Devendra Sadho v. Smt. Pramila Kumar & ors.

Order dated 27.07.2023 passed by the High Court of Madhya
Pradesh in Writ Petition No. 13985 of 2021, reported in ILR 2024
MP 54

Relevant extracts from the order:

Initially the suit was filed for declaration and permanent injunction. The
plaintiff in the plaint has claimed her share in the property and also claimed that no
partition took place, but relief of partition and possession was not claimed by her
and, therefore, she moved an application for amendment.

From perusal of plaint, it is clear that there were specific averments made in
the plaint by the plaintiff/respondent No.1 that she is also having share over the
property and also mentioned that no partition got done because the demand was
made by the plaintiff to the defendant to get the settlement done and the suit
property be partitioned according to the share of the parties, but the defendant
denied to do so.

Under such circumstances when specific pleadings are there in the plaint, the
relief of partition and possession not claimed, can be claimed by the
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plaintiff/respondent No.1 by making amendment in the prayer clause and allowing
the amendment does not change the nature of suit because the existing facts have
not been disturbed and no new fact was inserted. The relief of possession is a
consequential relief and as per the existing pleadings, the same should have been
claimed, but not claimed under some misconception and if suit is allowed and
decreed in favour of the plaintiff and possession is not claimed, the plaintiff would
be required to file another suit claiming possession and as such, the basic object of
amendment to avoid multiplicity of suit would have been defeated if application
would have been rejected.

The proviso appended with the respective provision provides that the
application for amendment shall not be allowed after commencement of trial unless
the Court is satisfied that instead of due diligence party could not have raised the
matter before commencement of trial, but in number of cases it is observed and held
even by the Supreme Court that said proviso is not conclusive, mandatory and puts
specific bar for allowing the application after commencement of trial whereas the
Court has observed that it is directory and if the Court is satisfied that the
amendment is necessary for proper adjudication of the case and also to resolve the
dispute between the parties, the same can be allowed.

In this case, the pleadings have not been sought to be amended and only on
the basis of pleadings, the relief clause has been amended and as such, the question
of due diligence does not arise. Even otherwise, the Supreme Court in number of
cases has observed that if amendment is relevant and necessary for proper
adjudication and also sought to avoid multiplicity of litigation, the same can be
allowed.

[ ]
209. CIVIL PROCEDURE CODE, 1908 — Order 14 Rules 1 & 5 and Order

26 Rule 9

COMMISSION FOR LOCAL INVESTIGATION RULES, 1962 (M.P.) -

Rule 3

LAND REVENUE CODE, 1959 (M.P.) — Section 129

(i) Appointment of Commissioner — Where dispute is in respect of
encroachment / demarcation / boundary, Court must appoint
Commissioner for obtaining Commission Report — Such an order
can be made even without any application being preferred by the
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parties. [Shreepat v. Rajendra Prasad & ors., 2000 (6) Supreme 389
and Haryana Wagqgf Board v. Shanti Sarup & ors., (2008) 8 SCC 671
relied]

(i) Boundary dispute — Appointment of Commissioner — Application
under Order 26 Rule 9 was filed by plaintiff for appointing Revenue
Officer as Commissioner for conducting demarcation — Trial Court
rejected the application on the ground that Revenue Officer cannot
be appointed as Commissioner — Whether the order was justified?
Held, No — Trial Court has failed to consider the purpose of Order
26 Rule 9 and also ignored the rules framed by the State Government
titled as “Madhya Pradesh Commission for Local Investigation,
Rules, 1962” — Under Rule 3 of these Rules, Revenue Officer is an
appropriate person to whom writ of Commission may be issued for
conducting demarcation.

ﬁmﬁﬁamﬂ%ﬂ . 1908 — 31T 14 A 1 T4 5 TG 3T 26

9

@I feror 2 manT fm, 1962 (MY) — 99 3

Y—RToTG Wfadl, 1959 (W.U.) — &RT 129

() smgea & Fgfea — <1 faare sifdsswor /i /A faarg
I 9§ G B, 981 AT B MRRT &1 iiaes U &’
3g YT @ Fgfad o= =ity — I8 9% & T ey
UBRI GRT ®IE AT URgd 7 dew W 4 X 57 Haar 2 |
(sfiga 13 <o Fere 99 I 2000 (6) GHIT 389 VT ERIMIT
gJFE §IS 3. T T6T vT 3= (2008) 8 T 671 Jacifaq)
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HepdT & |
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Uma Bhardwaj (Smt.) v. Maniram & ors.

Order dated 29.11.2023 passed by the High Court of Madhya
Pradesh (Gwalior Bench) in Miscellaneous Petition No. 3535 of
2018, reported in ILR 2024 MP 940

Relevant extracts from the order:

Rules are in place and Rule-I11 specifically deals in respect of exigency arises
out of Rule 9 of Order XXVI of CPC. It has a laudable purpose also because by
issuing a commission to any Revenue Officer and /or any officer other than a
Revenue Officer to undertake such investigation makes available level playing field
to the parties. Revenue Officer has procedural and technical know how with the
Total Station Machine and /or Thorax Machine. Through this method Scientific
Investigation about a place can be ascertained. In fact Order XXVI1 Rule 10A of
CPC (Commission for Scientific Investigation) also contemplated such type of
investigation and said approach is need of the hour. A poor litigant, if files a suit
for boundary dispute or demarcation or related reliefs, then it is difficult for him to
bring documents in support of his submission because, as such, he does not have
proper documents. Similarly, when he is asked to bring oral evidence in support of
his assertion, then it is very difficult for him to bring that evidence/witnesses.

The Hon'ble Apex Court in the case of Sangram Singh v. Election Tribunal,
Kotah, AIR 1955 SC 425 has discussed in detail about the plight of witnesses.
Therefore, when rules are in place and Revenue Officers are equipped with
advanced machines which are linked to satellites can bring exact “Coordinates” to
facilitate the truth then ignoring such valuable evidence and resorting to witnesses
(who may or may not be trustworthy) would not be in the interest of justice. In the
litigation, Truth must be the ultimate Victor and Justice should be the ultimate Goal.
Therefore, if Truth comes from plaintiff's evidence or from the neutral player like
Commissioner/Revenue Officer, it is immaterial. Truth should not be a casualty in
over reliance over procedural/legal formalities yielding delay and confusion.

Even otherwise, Section 129 of M.P.L.R.C.,1959 talks about demarcation of
boundaries of survey number or sub-division of survey number or block number or
plot number and Tehsildar has been entrusted the job of demarcation with the help
of Revenue Inspector or Patwari. Therefore, it is all the more imperative that
demarcation of land must be delineated. For that Madhya Pradesh Bhu-Rajasva
Sanhita (Seemankan) Niyam, 2018 have been framed in exercise of powers

JOTI JOURNAL - OCTOBER 2024 — PART I1 392



conferred under Section 258 read with Section 129 of the Code 1955. Therefore,
Revenue Officers are also duty bound to adhere to these provisions and quickly
decide the demarcation applications to avoid frivolous litigation.

In the cases of Shreepat v. Rajendra Prasad & ors., 2000 (6) Supreme 389
and Haryana Waqf Board v. Shanti Sarup & ors., (2008) 8 SCC 671, Hon'ble
Apex Court has discussed the aspect of appointment of Commissioner in cases of
encroachment / demarcation / boundary dispute etc.

In fact trial Court can appoint Commissioner without application being
preferred by the parties therefore, trial Court in such facts and circumstances where
dispute is in respect of encroachment/demarcation/boundary dispute etc. must
appoint Commissioner/ Revenue Officer for obtaining commission report.

In the cumulative analysis, trial Court erred in passing the impugned order
while rejecting the application under Order XXVI Rule 9 of CPC. Therefore,
impugned order dated 11.04.2018 is hereby set-aside. Trial Court is directed to
appoint a Commissioner/Revenue Officer to undertake commission and after
conducting the inspection/commission, appropriate report shall be filed and parties
shall proceed thereafter in accordance with law.

[
210. CIVIL PROCEDURE CODE, 1908 — Order 21 Rule 54(1) and 66

(i) Execution of decree — Attachment and sale of immovable property —
Whenever attached property is to be sold in public auction, the value
thereof is required to be estimated and the sale proclamation should
mention such value.

(if) Execution of a decree — Sale of immovable property — In an auction
sale only such portion of judgment debtor’s property should be sold
as would satisfy the decree — Entire property need not be sold —
Court’s power to auction any property or part thereof is not a
discretion but an obligation — Sale not in confirmity with this
requirement, would be illegal and without jurisdiction.

fafae wfthar wfean, 1908 — ameer 21 =9 54(1) T4 66
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|
Bhikchand (D) through LRs. v. Shamabai Dhanraj Gugale (D)
through LRs.

Judgment dated 14.05.2024 passed by the Supreme Court in Civil
Appeal No. 5026 of 2023, reported in AIR 2024 SC 2903

Relevant extracts from the judgment:

The provisions contained in sub-rule (2) of Rule 66 of Order XXI CPC clearly
mandates that the sale proclamation should mention the estimated value can also
be given under Rule 54 Order XXI CPC. The fact that the Court is also entitled to
enter in the proclamation of sale its own estimate of the value of the property clearly
demonstrates that whenever the attached immovable property is to be sold in public
auction the value thereof is required to be estimated. In between Rule 54 to Rule 66
of Order XXI CPC, there is no other provision requiring assessment of value of the
property to be sold in auction.

It is also important to bear in mind the provisions contained in Rule 54(1)
Order XXI read with Rule 66 of Order XXI Code of Civil Procedure wherein it is
provided that either whole of the attached property or such portion thereof as may
seem necessary to satisfy the decree shall be sold in auction. If there is no valuation
of the property in the attachment Panchanama and there being no separate provision
for valuation of the property put to auction, it is to be understood that the valuation
of the property mentioned in attachment Panchanama prepared Under Rule 54 can
always provide the estimated value of the property otherwise the provisions
enabling the court to auction only a part of the property which would be sufficient
to satisfy the decree would be unworkable or redundant. In the case in hand, the
assessed value of all the attached properties is Rs. 1,05,700/- whereas the original
decretal sum was Rs. 27,694/- which is about 26.2% of the total value of the
property. Therefore, when only one of the attached properties was sufficient to
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satisfy the decree there was no requirement for effecting the sale of the entire
attached properties.

In Ambati Narasayya v. M. Subba Rao MANU/SC/0025/1990: 1989:
INSC:309: 1989 supp (2) SCC 693 this Court has held that in auction sale this is
obligatory on Court that only such portion of property as would satisfy decree is
sold and not the entire property.

It is of importance to note from this provision that in all
execution proceedings, the court has to first decide whether it is
necessary to bring the entire attached property to sale or such
portion thereof as may seem necessary to satisfy the decree. If
the property is large and the decree to be satisfied is small, the
court must bring only such portion of the property, the proceeds
of which would be sufficient to satisfy the claim of the decree
holder. It is immaterial whether the property is one, or several.
Even if the property is one, if a separate portion could be sold
without violating any provision of law only such portion of the
property should be sold.

It is, thus, settled principle of law that court's power to auction any property
or part thereof is not just a discretion but an obligation imposed on the Court and
the sale held without examining this aspect and not in conformity with this
mandatory requirement would be illegal and without jurisdiction.

211. CIVIL PROCEDURE CODE, 1908 — Order 38 Rule 5

Direction for furnishing security for production of property — When can
be given to the defendant during pendency of suit? Held, Court should
first arrive at a satisfaction that the defendant with an intention to
obstruct or delay execution of any decree that may be passed against him,
is about to dispose of his property or to remove the same from local limits
of the jurisdiction of the Court — Order passed without recording such
satisfaction cannot be sustained.

fufaer ufspar wfaar, 1908 — 3meyr 38 ¥ 5

Hufed ¥ R B forg uRefYy Rga v 3 ke — 91g diaa A
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Kirti Gupta and ors. v. Akash Potbhare

Order dated 06.07.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Petition No. 4361 of 2022,
reported in ILR 2024 MP 99

Relevant extracts from the order:

The Court is very much empowered to direct the defendants to furnish surety
in the sum as may be specified to produce and place at the disposal of the Court
when required the property or the value of the same. However, the pre-requisite for
exercise of such power is that the Court should first arrive at a satisfaction that the
defendant with an intention to obstruct or delay execution of any decree that may
be passed against him is about to dispose of his property or to remove the same
from local limits of the jurisdiction of the Court. It is only upon reaching to such
satisfaction that the Court acquires jurisdiction to issue directions as may issued
under the Rule. Until and unless such satisfaction is recorded by the trial Court, no
directions as contemplated can be passed merely on the basis of apprehension in
the mind of the Court.

In the present case, the trial Court has itself recorded a categoric finding to
the effect that plaintiff has not proved that the defendants with intent to obstruct or
delay the execution of the decree that may be passed against them are attempting
to sell their property. It has further observed that only on the basis of apprehension
attachment before judgment cannot be directed and has thereafter gone on to reject
the application filed by the plaintiff. It hence had no jurisdiction whatsoever to pass
any order under the provisions of Order 38 Rule 5 (1) of the CPC.

212. COMMERCIAL COURTS ACT, 2015 — Section 12-A
Commercial suit — “Pre-institution mediation” u/s 12-A inserted in the
Act by amendment which came into force from 20.08.2022 — Whether
such mandatory provision is binding on civil suit filed prior to the
amendment? Held, No.
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Pushpshree Hospitals & Research Centre & anr. v. Kothari
Chemist & anr.

Order dated 04.01.2024 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Petition No. 3837 of 2022,
reported in ILR 2024 MP 955 (DB)

Relevant extracts from the order:

The issue that has been raised by the petitioner in the present case is regarding
non-compliance of Section 12-A of the Act before the institution of suit. Section
12-A of the Act of 2015 is reproduced as under:

“12A. Pre-Institution Mediation and Settlement. - (1) A suit,
which does not contemplate any urgent interim relief under this
Act, shall not be instituted unless the plaintiff exhausts the
remedy of pre-institution mediation in accordance with such
manner and procedure as may be prescribed by rules made by
the Central Government.”

This issue, has been dealt with in detail by the Apex Court in case of Patil
Automation Pvt. Ltd. & ors. v. Rakheja Engineers Pvt. Ltd., (2022) 10 SCC 1. The
relevant paragraph of the aforementioned judgment is reproduced hereunder:

“113. Having regard to all these circumstances, we would
dispose of the matters in the following manner;

113.1 We declare that Section 12-A of the Act is mandatory and
hold that any suit instituted violating the mandate of Section
12-A must be visited with rejection of the plaint under Order 7
Rule 11. This power can be exercised even suo motu by the
Court as explained earlier in the judgment. We, however, make
this declaration effective from 20.08.2022 so that stakeholders
concerned become sufficiently informed.

113.2 Still further, we however direct that in case plaints have
been already rejected and no steps have been taken within the
period of limitation, the matter rejection of the plaint has been
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acted upon by filing a fresh suit, the declaration of prospective
effect will not avail the plaintiff.

113.3 Finally, if the plaint is filed violating Section 12-A after
the jurisdictional High Court has declared Section 12-A
mandatory also, the plaintiff will not be entitled to the relief.”

The judgment in case of Patil Automation (supra) was pronounced on
17.08.2022 wherein the Apex Court has issued certain directions by which the
controversy has been settled. Before answering question No. (iii), it would be
appropriate to mention the chronology of events of the present case:

(i)  The civil suit was filed by the plaintiffs/respondents on 26.03.2021.

(i) In the civil suit, application under Order 7 Rule 11 of CPC was filed by the
defendants/respondents on 21.12.2021.

(iii) Reply to the application under Order 7 Rule 11 of CPC was filed on

15.03.2022.

(iv) The order impugned rejecting the application under Order 7 Rule 11 was

passed by the trial Court on 01.07.2022.

It is pertinent to mention here that the Coordinate Bench of this Court, while
deciding similar issue regarding Section 12-A of Act of 2015 in case of Curewin
Pharmaceuticals Pvt. Ltd. v. Curewin Hylico Pharma Pvt. Ltd., in M.A .No.
1269/2021 dated 01.07.2021 has held as under:

“The provision is clear and unambiguous, which shows that a
suit which does not contemplate any urgent interim relief under
this Act cannot be instituted unless the plaintiff exhausts the
remedy of pre- institution mediation.”

This Court by way of judgment in case of Curewin Pharmaceuticals (supra)
has held that pre-institution mediation under Section 12-A is mandatory before
filing of a commercial suit. However, the Apex Court in case of Patil
Automation (supra) has held that declaration by which Section 12-A has been made
mandatory before filing any commercial suit shall be brought into effect from
20.08.2022.

In the present case, the suit was filed on 26.03.2021 and by applying the
guidelines in case of Curewin Pharmaceuticals (supra), admittedly, there was no
pre-institution mediation and settlement as required under Section 12-A of the Act
of 2015. However, the suit filed by the plaintiffs/respondent could not have been

JOTI JOURNAL - OCTOBER 2024 — PART I1 398


https://indiankanoon.org/doc/161831507/
https://indiankanoon.org/doc/161831507/
https://indiankanoon.org/doc/24236663/
https://indiankanoon.org/doc/24236663/

rejected by filing application under Order 7 Rule 11 as Section 12-A of the Act of
2015 has been made mandatory by the Apex Court in case of Patil
Automation (supra) w.e.f. 20.08.2022. Therefore, this Court is of the view that the
suit cannot be rejected for non-compliance of Section 12-A as the same was filed
on 26.03.2021 that is prior to 20.08.2022.

213. CONSTITUTION OF INDIA — Article 21

(i)

(i)

Fair trial — Meaning of — It means that both the accused and the
victim of a crime have a right to fair trial — Fair trial and
investigation are concomitant to preservation of the fundamental
right under Article 21 of the Constitution of India — The right to
speedy trial is also an important facet of Article 21 — The period of
remand and pre-conviction detention should be as short as possible
so that accused is not subjected to unnecessary and unduly long
incarceration prior to his conviction.

Court — Competency — Lacking competence to try any particular
offence — Acquittal or conviction by such Court would not be a bar
for second trial — If the objection regarding competence of the Court
is raised, it must obtain a due and expeditious consideration.

HRA &7 e — IJ®T 21

(i)
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Amandeep Singh Saran v. State of Chhattisgarh

Judgment dated 29.11.2023 passed by the Supreme Court in
Criminal Appeal No. 2625 of 2023, reported in (2024) 6 SCC 541

Relevant extracts from the judgment:

It is evident that though the chargesheet was laid on 15.10.2015 by now only
10 out of the 86 prosecution witnesses alone were examined and the appellant had
already undergone incarceration for more than 8 years. There can be no doubt with
respect to the object of penology that is to protect the society against the criminals
and in other words, for imposition of appropriate, adequate, just and proportionate
sentence commensurate with the nature and gravity of the crime and the manner of
its commission, in case of conviction. Having said this, we cannot be oblivious of
the rights of the accused as well. In the circumstances expatiated above, the
question is how long the appellant-accused should carry the tag of “accused”? But,
certainly, taking into account the legal and factual circumstances the appellant has
to stand the trial.

Puzzling legal issues arise for consideration in the instant case in view of the
attending circumstances as also the various provisions under the IPC, Cr.PC and
also in view of various relevant decisions of this Court. Before delving into those
aspects, we think it only appropriate to refer to the necessity of speedy trial which
is a facet of fair trial, taking into account the fact that in the case on hand by now
the appellant had already undergone incarceration for more than 8 years whereas
the Court before which his matter is now facing trial is not competent to impose a
corporeal sentence of imprisonment beyond 7 years.

The requirement of a speedy trial assumes a new gloss with the verdict
in Maneka Gandhi v. Union of India, AIR 1978 SC 597. Thereafter, this Court
issued guidelines in Abdul Rehman Antulay v. R.S. Nayak, AIR 1992 SC 1701 for
the speedy trial of cases. It was held therein that fair, just and reasonable procedure
implicit in Article 21 of the Constitution of India creates a right in the accused to
be tried speedily. The concern underlying the right to speedy trial from the point of
view of the accused was also highlighted therein and one of the aspects of concern
is as under:-

“86. ... (3) ... (a) the period of remand and pre-conviction
detention should be as short as possible. ....the accused should
not be subjected to unnecessary or unduly long incarceration
prior to his conviction.”
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The factual narration made hereinbefore regarding the period of incarceration
underwent by the appellant and the punitive jurisdictional limit of the Court where
the case of the appellant is under trial at present, would reveal the non-adherence,
rather, the failure to follow the guidelines issued by this Court for the speedy trial
of an accused. In view of certain relevant provisions under the CrPC and IPC, to be
referred to hereafter, and the factual scenario of the case on hand, a formative
analysis capable of formulating clues/guidelines to avoid recurrence of similar
situations, is required.

A reference to Section 300 (1) Cr. PC, which lays down that a person once
convicted or acquitted cannot be tried for the same offence, will not be
inappropriate in the matter of such a formative analysis, as mentioned above. This
law based on the maxim ‘Nemo Debet Bis Vexari’ is founded on the condition that
the initial trial must be by a Court of competent jurisdiction for the offences
concerned. We are afraid, in the scenario now obtained if this Court is not passing
appropriate directions, the appellant accused may have to face fresh trial or
prolonged proceedings even after the conclusion of proceedings before the Court
where the matter is presently pending. To know the raison d’etre for our remark,
one may have to refer to various provisions of law, including the provisions referred
infra.

Evidently, in this case, after completion of the investigation a report under
Section 173 (2) CrPC was filed before the Court of Chief Judicial Magistrate, not
merely by taking note of the accusation of having committed offence under Section
409 IPC, but owing to Section 9 of the Banning Act. Though the chargesheet was
filed on 15.10.2015 the trial has progressed only upto the stage of examination of
only a very few prosecution witnesses and in the meanwhile, the appellant had to
remain in custody as an undertrial prisoner for more than 8 years which period is
indisputably in excess of the maximum term of imprisonment imposable by a Court
of Chief Judicial Magistrate. The disturbing fact is that even then the stage of
prosecution evidence has reached only up to the examination of 10 out of 86
witnesses of the prosecution. The trial if permitted to continue in the Court where
the appellant is presently under trial, may, in all the aforesaid circumstances, lead
to a situation enabling either of the parties to contend that it was not a fair trial. On
acquittal or conviction, either of the parties may call in question the verdict on the
ground that it was conducted before a Court lacking competence to try the offence
under Section 409, IPC as both the parties are ad idem on the point that the Court
of Chief Judicial Magistrate is not competent to try the offence under Section 409,
IPC. If ultimately, for any reason it is found that the trial was not before a Court of
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competent jurisdiction the appellant may again have to face fresh trial in view of
the position obtained under Section 300(1) CrPC. It is taking into account all the
aforesaid circumstances that we made the initial remark.

At this juncture, we may have to make a mention about the decision of this
Court in Hussainara Khatoon (1) v. Home Secretary, State of Bihar, (1980) 1
SCC 81 where this Court, not only held that an accused got a right to fair trial but
also that he got a fundamental right for speedy trial of his case because a speedy
trial is an integral and essential part of fundamental right to life and liberty
guaranteed under Article 21 of the Constitution of India. It is equally relevant to
refer to the decision of this Court in Nirmal Singh Kahlon v. State of Punjab and
ors., (2009) 1 SCC 441. In the said decision, this Court held that both the accused
and victim of a crime have right to fair trial and that fair investigation and fair trial
are concomitant to preservation of the fundamental right of an accused
under Article 21 of the Constitution of India.

Certainly, standing the trial is said to be an ordeal. Hence, in the light of the
provision under Section 300 (1) CrPC, we have no hesitation to hold that an accused
is having a right to claim to be tried (if he were to be tried) before a Court of
competent jurisdiction because acquittal or conviction by a Court lacking
competence would not be a bar for a second trial. When that be the consequence of
conduct of a trial before a Court lacking competence to try any particular offence,
the accused concerned while facing the trial in relation to such an offence must
have the right to raise the question of competence of the Court to try him for that
offence and once such a question is raised it must obtain a due and expeditious
consideration in accordance with law.

[ ]

214. CRIMINAL PROCEDURE CODE, 1973 — Section 47
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 44
PREVENTION OF MONEY LAUNDERING ACT, 2002 — Section 19
UNLAWFUL ACTIVITIES (PREVENTION) ACT, 1967 — Sections 43A,
43B and 43C
Arrest — Communication of grounds of arrest to accused in writing —
Accused has a fundamental right to be informed about reasons for arrest
in writing — Specific details and grounds justifying arrest should be given
— Not informing arrested person of specific reasons for arrest, renders
the arrest illegal — Grounds on which liberty of a citizen is curtailed, must
be communicated in writing so as to enable the individual to seek
remedial action against deprivation of liberty.
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Prabir Purkayastha v. State (NCT of Delhi)

Judgment dated 15.05.2024 passed by the Supreme Court in
Criminal Appeal No. 2577 of 2024, reported in AIR 2024 SC 2967

Relevant extracts from the judgment:

There is no doubt in the mind of the Court that any person arrested for
allegation of commission of offences under the provisions of UAPA or for that
matter any other offence(s) has a fundamental and a statutory right to be informed
about the grounds of arrest in writing and a copy of such written grounds of arrest
have to be furnished to the arrested person as a matter of course and without
exception at the earliest. The purpose of informing to the arrested person the
grounds of arrest is salutary and sacrosanct inasmuch as, this information would be
the only effective means for the arrested person to consult his Advocate; oppose the
police custody remand and to seek bail. Any other interpretation would tantamount
to diluting the sanctity of the fundamental right guaranteed Under Article 22(1) of
the Constitution of India.

The right to be informed about the grounds of arrest flows from Acrticle 22(1)
of the Constitution of India and any infringement of this fundamental right would
vitiate the process of arrest and remand. Mere fact that a charge sheet has been filed
in the matter, would not validate the illegality and the unconstitutionality
committed at the time of arresting the Accused and the grant of initial police
custody remand to the Accused.
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215. CRIMINAL PROCEDURE CODE, 1973 — Section 125

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 144

(i) Maintenance — Subsequent application — Principle of res judicata —
Earlier application withdrawn on fake assurance given by non-
applicant — Second application is maintainable as first application
was not decided on merits.

(i) Amount of maintenance — Whether can be granted more than
claimed? Held, Yes — When application for maintenance was filed,
the income of the non-applicant was Rs. 8000/- which was increased
to Rs. 24000/- at the time of passing of order — Such changed
circumstances can be taken into consideration.
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Deepa (Smt.) & anr. v. Harish Railwani

Order dated 07.11.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Revision No. 1165 of 2010,
reported in ILR 2024 MP 1044

Relevant extracts from the order:

Admittedly, earlier filed application u/s 125 of Cr.P.C. was withdrawn by the
applicants. Therefore, it appears that the aforementioned application was not
decided on merits. The application of principle of res judicata is although allowed
for subsequent application u/s 125 of Cr.P.C., provided that the matter must be
directly and substantially in issue was also in issue in the previous application
between the same parties and the same previous application has been decided on
merits. The Apex Court in the case of Prem Kishore & ors. v. Brahm Prakash &
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ors. [Civil Appeal No. 1948 of 2013] in paragraph 34, has held as under regarding

the rule of application of res judicata, which runs as under-

“34. The general principle of res judicata under Section 11 of
the CPC contain rules of conclusiveness of judgment, but for res
judicata to apply, the matter directly and substantially in issue
in the subsequent suit must be the same matter which was
directly and substantially in issue in the former suit. Further, the
suit should have been decided on merits and the decision should
have attained finality.”

In the instant case, earlier application filed by the applicants u/s 125 of CrPC
was dismissed as withdrawn. The aforementioned application was not decided on
the merits, therefore, the principle of res judicata is not applicable in this case.

So far as the question that the trial court has awarded more than the claimed
maintenance amount, in this respect, the applicants had filed the maintenance
application on 25/04/2006, at that time, pay of non-applicant was Rs. 8,000/- per
month and now (then) Rs. 24,000/- per month. In this situation the learned trial
court has awarded the maintenance amount in the favour of the applicants more
than the claimed amount. In this respect, coordinate bench of Punjab and Haryana
High Court in the case of Amarjeet Singh v. Pushpa Devi, 2015 SCC online P&H

14045 observed in paragraph 10 as under:-
“Now the question which requires determination is whether the
Magistrate is competent to award maintenance more than the
amount claimed by the petitioner in the application, Section 125
Cr. P.C. provides that a Court may, upon proof of such neglect
or refusal, order such person to make a monthly allowance for
the maintenance of his wife or such child, father or mother, at
such monthly rate, as such Court thinks fit, and to pay the same
to such person as the Court may from time to time direct. Under
this provision, it is the duty of the Court to provide just
maintenance to the deserted wife or destitute child. The amount
of maintenance should be such that a wife is able to maintain
herself decently and with dignity. If after considering the
material placed before the Court, the Court thinks that a
particular amount is a reasonable amount, he is required to
award the said amount as maintenance, and in my opinion, he
cannot refuse to grant the said amount merely because the
claimant has not claimed such an amount in her application.
Once the legislation has cast duty on the Court to award just and
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reasonable amount of maintenance in the facts and
circumstances of a case, the same cannot be denied on mere
technicalities i.e. the claimants had not claimed the said amount
in their application. Once discretion has been given to the Court
to award an amount of maintenance, it will always be just and
reasonable, in the facts and circumstances of a case. There is no
specific restriction under Section 125 Cr. P.C. that the Court
cannot award more than the amount claimed in the petition.
Rather a duty has been imposed on the Court to award
compensation which he thinks fit. In such situation, the Court is
not debarred from awarding compensation exceeding the
claimed amount.”

In the present case, from the view taken by the learned trial court, it appears
that in changed circumstances, the applicants have been rightly awarded
maintenance amount, more than claimed amount.

[

216. CRIMINAL PROCEDURE CODE, 1973 — Section 195-A
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 216
INDIAN PENAL CODE, 1860 — Section 195-A
BHARATIYA NYAYA SANHITA, 2023 — Section 232
First Information Report — Registration of — Offence of threatening
witness — Maintainability — Whether complainant can lodge FIR in
Police Station for threatening him to change his statement before the
Court or only remedy is to file complaint u/s 195-A CrPC before the
Court? Held, the word “may” used in section 195-A CrPC gives
discretion to the complainant to file a complaint and does not bar lodging
of FIR u/s 195 IPC.
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Abdul Razzak v. State of M.P. & anr.

Order dated 18.12.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Criminal Case No. 26575 of 2023,
reported in ILR 2024 MP 1067

Relevant extracts from the order:

On reading of Section 195-A of IPC, it is found that if a person threatens
another person with an injury to his person or his reputation or to his property or to
any other person, in which, such person is interested and threatens him to give
evidence, which is false and such person or witness believes it to be untrue or false,
then such threat will be covered under Section 195-A of IPC. First part of Section
195-A of IPC does not require that such person or witness gives evidence in Court.
Threat to a person to speak lies in Court to get acquittal or threat to threaten a person
not to give evidence in Court will be covered under Part-I of Section 195-A of IPC
and it is not necessary for making out an offence under Section 195-A of IPC that
such person goes in Court and gives false evidence. Act of threatening a person
with intention to give false evidence will constitute an offence under Section 195-
A of IPC. Materialization of threat into giving false evidence in Court is not a
requirement under First part of Section 195-A. Offence in Part-1 is made punishable
up to seven years of imprisonment.

Part-11 of Section 195-A of IPC deals with situation when a person due to
threat goes to court and gives false evidence and accused (innocent person) is
sentenced to period of imprisonment more than seven years, then person giving
false evidence shall be punished with same penalty which has been imposed upon
innocent person due to false evidence. Part-11 of Section 195-A makes act of giving
false evidence in Court, which results in conviction of innocent person in offence.
Second part of Section 195-A of IPC lays down that false evidence is given with
intention of securing conviction but in first part of Section 195-A, false evidence
may or may not be in relation to secure conviction. First part of Section 195-A
makes punishable threat to a witness to give false evidence. Part-1 and Part-Il of
Section 195-A are to be read separately as purpose and intent of each part is
different. However, Supreme Court in paragraph-16 of aforesaid judgment has held
that later part of Section 195-A makes it very clear that false evidence means false
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evidence before Court of law. False evidence under Section 195-A should be read
in context of Section 191 of Chapter XI. Section 191 stipulates that statement which
a person knows or believes to be is false evidence. Thus, a threat to give false
evidence is to recoil or give incorrect version, which a witness believes to be not
true. In paragraph-16, it is further held that to give threat to a person to withdraw a
complaint or FIR or settle the dispute did not attract Section 195-A of the Indian
Penal Code. However, Supreme Court in subsequent paragraph-18 of said judgment
has held that plain reading of section 195-A indicates that if a witness or any person
receives threat and such threat are administered with intend to cause that person to
give false evidence before the Court then such witness or person to file a complaint
in relation to offence under Section 195-A of the IPC. Complaint is to be filed in
accordance with Section 195-A Cr.P.C. In paragraph-19, Court further held that
offence under Section 195-A IPC is cognizable offence, therefore, police has power
to investigate. However, Court did not answer the question whether bar under
Section 195-A Cr.P.C will come in way of lodging an FIR under Section 195-A of
the IPC. As per paragraph-18, offence under Section 195-A will be made out if a
person has threatened to give false evidence. What will be the remedy to such
aggrieved person has not been mentioned by the Apex Court. In view of
paragraphs-16 & 18 of aforesaid judgment, offence under Section 195-A of the IPC
will be made out against the petitioner.

Delhi High Court in case of Rahul Yadav v. State & anr. in W.P.(Crl.)
N0.1120/2017 on 1% of March, 2018 has held that Section 195-A of Cr.P.C.
provided an added remedy for filing complaint in relation to offence punishable
under Section 195-A of IPC. | am in agreement with the said order passed by Delhi
High Court. If police refuses to lodge a complaint under section 195-A of IPC, then
aggrieved person can avail remedy of filing complaint as mentioned in Section 2(c)
of Cr.P.C. When an aggrieved person approaches police station to lodge a
complaint and police station does not lodges a complaint, then remedies under
Section 200 of Cr.P.C. and under Section 156(3) is available to a party. Similar
remedy is available to a party when police refuses to lodge a complaint under
Section 195-A of IPC. Section 195-A of Code of Criminal Procedure does not bar
lodging of FIR under Section 195-A of IPC. Section 195-A of Cr.P.C. uses the word
that person may file a complaint in relation to an offence under Section 195-A of
Indian Penal Code. Word ‘may’ used in Section 195-A only gives discretion to a
party to file a complaint.
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217. CRIMINAL PROCEDURE CODE, 1973 — Sections 227 and 228

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Sections 250
and 251
PREVENTION OF CORRUPTION ACT, 1988 — Sections 13(1)(e)
and 13(2)
Criminal misconduct by public servant — Framing of charge — Legality —
Exoneration under Income Tax Act is not a ground to seek discharge
from a corruption case, as scope of adjudication in both proceedings are
different — Proceedings under Income Tax Act relates to the assessment
of income of the assesse and not to the source of income and the allegation
of disproportionate assets under the Prevention of Corruption Act -
Orders of Income tax authorities and Tribunal are not conclusive proof
to be relied upon for discharge of accused — However, these orders,
findings therein and their probative value are a matter for a full-fledged
trial. [Radheshyam Kejriwal v. State of W.B., (2011) 3 SCC 581, Ashoo
Surendranath Tewari v. CBI, (2020) 9 SCC 636 and J. Sekar v. Directorate
of Enforcement, (2022) 7 SCC 370 differentiated]
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Puneet Sabharwal v. CBI

Judgment dated 19.03.2024 passed by the Supreme Court in
Criminal Appeal No. 1682 of 2024, reported in AIR 2024 SC 2046
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Relevant extracts from the judgment:

Therefore, in the present case, the probative value of the Orders of the Income
Tax Authorities, including the Order of the Income Tax Appellate Tribunal and the
subsequent Assessment Orders, are not conclusive proof which can be relied upon
for discharge of the accused persons. These orders, their findings, and their
probative value, are a matter for a full-fledged trial. In view of the same, the High
Court, in the present case, has rightly not discharged the appellants based on the
Orders of the Income Tax Authorities.

In the present case, the appellants herein are being prosecuted under the
provisions of the Prevention of Corruption Act while they seek to rely on an
exoneration under the Income Tax Act. The scope of adjudication in both of these
proceedings are vastly different. The authority which conducted the income tax
proceedings and the authority conducting the prosecution is completely different
(CBI).

In the present case, the proceedings under the Income Tax Act which are
sought to be relied upon relate to the assessment of income of the assessee and not
to the source of income and the allegation of disproportionate assets under the
Prevention of Corruption Act. The said Orders cannot be the basis to abort the
criminal proceeding in the present case.

218. CRIMINAL PROCEDURE CODE, 1973 — Section 311
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 348
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)
ACT, 2015 — Section 94
Recall of witness — Minor prosecutrix and her mother were examined
and cross-examined in the year 2021 — Date of birth of prosecutrix was
proved by the prosecution producing birth certificate — After one
year, application was filed to recall prosecutrix and her mother for
re-examination, along with affidavit, educational certificate issued from
a school and Aadhar Card bearing different date of birth — Held, Aadhar
Card cannot be used as a proof of date of birth — Similarly, educational
certificate and affidavits cannot be considered for age determination, as
the date of birth has been proved by the prosecution by filing birth
certificate, whose genuineness is not questioned — Minor prosecutrix and
her mother appeared to have been won over, therefore, the application
is found to be rightly rejected.
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Shahrukh Khan v. State of M.P. and anr.

Order dated 18.08.2023 passed by the High Court in Miscellaneous
Criminal Case No. 4884 of 2023, reported in ILR 2024 MP 171

Relevant extracts from the order:

Minor prosecutrix (PW-1) was examined long back on 21.09.2021 and her
mother (PW-2) was examined and fully cross-examined on 24.12.2021. In support
of date of birth of the prosecutrix, birth certificate Ex.P/5 has been produced by
prosecution. After more than one year of their examination and crossexamination,
an application was moved by the applicant/accused on 08.12.2022 along with
affidavits of minor prosecutrix and her mother stating that prosecutrix’s date of
birth is 10.05.2002 and so called Educational Certificate issued Adarsh Vidhya
Mandir Amrawad, Kala Badi, District Raisen and one Aadhar Card is also alleged
to have been produced in which the same date of birth is mentioned. As far as
affidavits are concerned, it is apparent that these affidavits have been obtained
under threat and coercion. The so called educational document alleged to have been
obtained by the accused appears forged and suspicious as Adarsh Vidhya Mandir
is situated at Amrawad kala Badi District Raisen whereas prosecutrix and her
mother are resident of a village in District Sehore which is almost more than 100
kms away from the so-called school, which has issued so called educational
Certificate mentioning the date of birth to be 10.05.2002.
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It is a case where minor prosecutrix and her mother appears to have been win
over by the accused by hook or crook. The so called educational certificate appears
to have been got prepared just to get over the evidence of the witnesses who have
already been examined and cross-examined fully to resile from their earlier
evidence.

In this case, it also cannot be overlooked that date of birth of the prosecutrix
has been proved by the prosecution by filing Ex.P/5 birth certificate issued only
after two months of the birth of the prosecutrix by Registrar (births and deaths). In
such situation, as per Section 94 of the Juvenile Justice (Care and Protection of
Children) Act, 2015 such other evidence cannot be seen. “Juvenile Justice (Care
and Protection of Children) Act, 2015” came into force w.e.f. 15.01.2016. The
Rules also made under the aforesaid Act named, “The Juvenile Justice (Care and
Protection of Children) Model Rules, 2016”. Section 94 of the Juvenile Justice
(Care and Protection of Children) Act, 2015 provide the procedure for
determination of the age.

A perusal of the aforesaid section, makes it clear that if genuineness of the
school certificate is not questioned, then the law gives prime importance to the date
of birth certificate issued by the school. If the evidence stated in Section 94(2) is
available then the Court could not place reliance upon any other documents. But it
is primarily requirement of the law that the documents stated in the rule should be
genuine. The document issued by the school and birth certificate Ex.P/5 showing
minor prosecutrix’s date of birth as 20.03.2006 is already on record and birth
certificate has been duly proved by the mother of the prosecutrix whose affidavit
has been filed in the light of the compromise. The copy of the Scholar Registrar
showing the same date of birth which has been issued by the school. Therefore,
genuineness of the documents relied on by the prosecution is not in question. In
such situation, the documents filed after more than one year of the examination and
crossexamination of the witnesses in the form of Aadhar Card and birth certificate
issued by Adarsh Vidhya Mandir Amrawad Kala, Badi which is more than 100 kms
away from the actual residence of the prosecutrix and her family are of no avail. It
appears that these documents had been got manufactured for the defence purpose
only. As far as the date of birth mentioned in the Aadhar Card is concerned, Aadhar
Card cannot be used as a proof of date of birth. This document is only for the
purpose of identification of particular person. Thus, the witnesses who have already
been examined and cross-examined fully cannot be recalled to deny the evidence
about the date of birth already given before the Court.
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*219.CRIMINAL PROCEDURE CODE, 1973 — Section 319

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 358

(1) Power to summon additional accused — Degree of satisfaction
required to exercise power — The evidence before the trial court
should be such that if it goes unrebutted, then it should result in the
conviction of person, who is sought to be summoned — As it is
discretionary and an extra-ordinary power, it can be exercised only
when the evidence is strong and reliable — It requires much stronger
evidence than mere probability of complicity of proposed accused
(Relied on — Hardeep Singh v. State of Punjab, AIR 2014 SC 1400).

(i) Summoning order — Justifiability — Proposed accused persons were
not named in the FIR but in the statements recorded u/s 161, the
informant who was not an eye witness clarified that their names were
disclosed without collecting full information and the accused persons
were not involved in the murder of their son — Even in the
chargesheet, they were not impleaded as accused — The informant in
her deposition before the trial court once again named them, that too
on the basis of suspicion due to old enmity — No other evidence
available — Since informant was not an eye witness, her deposition
alone was not found sufficient to invoke extra-ordinary jurisdiction
u/s 319 of CrPC — Summoning order was quashed.

qus fehar wfEam, 1973 — GRT 319

YR ANTRSG GReT Higdl, 2023 — &RT 358

(iy SR e & gam & ufdd — Afdd &1 7T & B forg
IS e BT TR — fART g & |9 g /A S
TIfeY & R I8 Irafdsd &l & Al SHDHI IR 9 Afad B
<effE B o gy fbam ST 8 — 9% I8 va /R gd
e afed 8, s TANT g9 W@ RAvaay ey 81 w® &
far < a®ar & — I8 UwAIaa A @ TRy # e 8
B AT W R GG AT DY el I B (5vT F g
JoATg ¥ToY, VTSI 2014 U 1400 Jacifad) |

(i) F99 &1 IRy — Ifoar — wafaa gRpal BT
M YHASAR ¥ 81 o, IR RT 161 & HUT H W8 Afdd gRI
ST ageEl Wl T8 o, 7 W fHar fF SHe A ) ydmedn
HYUT ST S 53 3 3 18 off iR ot <fem soa
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220.

T3 @ g H el T8 O — I8 9% & R § ff 5%
IR & ®U ¥ Wil 78l fbar T o — fAgRe <y &
A GATHA! 7 T B H GRHAT I & BRI Hag @ AR
W TP IR G ST AW forr — 370 DIy 9ry SyaAeT 81 —
g FEedr gl el T off o THHE SHal 9 &
UX. DI GRT 319 & AT JMRIRY SAMTDR BT TIRT B Y
It &} T AT — A BT ey AR faam |

Shankar v. State of Uttar Pradesh and ors.

Judgment dated 02.05.2024 passed by the Supreme Court in

Criminal Appeal No. 2367 of 2024, reported in AIR 2024 SC 3085

EASEMENTS ACT, 1882 — Sections 13 and 15

(i) Easementary Right — Acquisition by prescription — Plaintiff must
plead in the plaint regarding peaceful enjoyment in respect of
servient heritage without interruption for over 20 years — Use of the
term “last many years” in the plaint is not sufficient to mean that
they have been enjoying for the last 20 years or more — Legal
requirement of acquiring easementary right over contested route
through prescription, not fulfilled.

(if) Easement of necessity — Entitlement — Available only when it is
necessary for enjoying the dominant heritage — However, not
available when there is alternative way to access property.

(iii) Easement on the basis of sale deed — Legal requirement — When it is
not proved that predecessor-in-interest perfected easement over the
contested route, such interest cannot be claimed through sale deed
executed by such predecessor — Sale deed alone cannot grant rights
that the seller did not have.

(iv) Power of Attorney Holder — Evidentiary value — Power of attorney
holder may only depose about the facts within his personal
knowledge and not about the facts which are not within his
knowledge or are within the personal knowledge of the person who
he represents or about the facts that may have transpired much
before he entered the scene — Person instituting suit must depose
before the Court.

JOTI JOURNAL - OCTOBER 2024 — PART I1 414
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(iv) FEIRAMT RS — AIad o0 — JERAMT gRS $had @ D
T A BN I ael © HeY H HUF HR GBI UG O a4l B
e ¥ & B BT W) WG SHD T A &I 2 IHar 0 Ffd
@ FfdrTd 99 # 3 e 98 ufaffte &ar 8 srear 3 aeal
@ IR H T O SUD YAST § M & T U 9 g I —
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Manisha Mehendra Gala and ors. v. Shalini Bhagwan

Avatramani and ors.

Judgment dated 10.04.2024 passed by the Supreme Court in Civil
Appeal No. 9642 of 2010, reported in AIR 2024 SC 1947

Relevant extracts from the judgment:

Section 15 of the Act categorically provides that for acquiring any
easementary right by prescription, the said right must have been peaceably enjoyed
in respect of the servient heritage without any interruption for over 20 years. In the
plaint, they simply alleged that they have been using and managing the same since
“last many years”. The use of the term “last many years” is not sufficient to mean
that they have been enjoying the same for the last 20 years. Last many years would
indicate use of the said rasta for more than a year prior to the suit or for some years
but certainly would not mean a period of 20 or more years. Therefore, their
pleadings fall short of meeting out the legal requirement of acquiring easementary
right through prescription.
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The easementary right by necessity could be acquired only in accordance with
Section 13 of the Act which provides that such easementary right would arise if it
IS necessary for enjoying the Dominant Heritage. In the instant case, findings have
been returned not only by the appellate courts but even by the trial court that there
is an alternative way to access the Dominant Heritage, which may be a little far
away or longer which demolishes the easement of necessity.

The said Sale Deed dated 17.09.1994 in original has not been produced in
evidence. It was only the photocopy of the same which was brought on record. The
photocopy of a document is inadmissible in evidence. Moreover, the said sale deed
was executed by predecessor-in-interest i.e. Joki Woler Ruzer in favour of
predecessor-in-interest of the present Gala’s. The said sale deed would not bind the
third parties who are not signatories or parties to the said sale deed. No evidence
has been adduced to prove that Joki Woler Ruzer, predecessor-in interest of the
Gala’s, had perfected easementary rights over the disputed rasta and thus was
legally entitled to transfer the same. He himself has not come before the Court that
he had actually acquired any easementary right in the disputed rasta.

It is, therefore, settled in law that Power of Attorney holder can only depose
about the facts within his personal knowledge and not about those facts which are
not within his knowledge or are within the personal knowledge of the person who
he represents or about the facts that may have transpired much before he entered
the scene.

[ ]

*221.EVIDENCE ACT, 1872 — Sections 135 and 138
BHARATIYA SAKSHYA ADHINIYAM, 2023 — Sections 140 and 143
Prosecution witness — Permissibility to examine as a defence witness —
Whether a witness who has been shown in the prosecution list but not
examined on behalf of the prosecution, can be permitted to be examined
as defence witness? Held, Yes — There is no bar in law for examining such
witness as defence witness — Trial Court has to consider the evidentiary
value of the said witness before coming to its conclusion.
|rey Ifdfad, 1872 — gRIY 135 U4 138
YRA ey AR, 2023 — gRIG 140 TG 143
I Wl — F9r9 Rl @ WY A TS FRA DY AgLAAT — ol
foret el ®, Rraer 9 siffaiom & g § gtar o } A
TS B IR SHG! YRS =81 fHar 731 &, 9919 el & wU
¥ SHDT T B B AT ST e 7 affeiRa, € -
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N BT W07 g9 Fefl & w7 H I R Ay ) 315 A9 181 2
— R e o oun fpY R ugeH & qd S 9Rfl &
HIfeT®s Hed W AR &A1 8 |

Sunder Lal v. State of Uttar Pradesh and anr.

Order dated 02.02.2024 passed by the Supreme Court in Criminal

Appeal No. 551 of 2024, reported in (2024) 6 SCC 639

[ ]
222. FAMILY COURTS ACT, 1984 — Section 7

EVIDENCE ACT, 1872 — Section 3

BHARATIYA SAKSHYA ADHINIYAM, 2023 — Section 2(1)(e)

(i) Suit for recovery of money equivalent to stridhan property -
Standard of proof — Wife pleaded that she entrusted 89 gold
jewellery to husband who misappropriated them — Counter-claim of
husband demanding return of gold chain and ring gifted to wife at
the time of marriage as per customary practice — Strict principle of
proof like criminal cases will not be attracted — Standard of proof in
matrimonial cases will be preponderance of probability.

(it) Stridhan — Properties gifted to women before marriage, at the time
of marriage or at the time of bidding of farewell or thereafter are
her stridhan properties — Stridhan property does not become a joint
property of husband and wife and the husband has no title or
independent dominion over property as owner thereof — Husband
may use such property but he has a moral obligation to restore the
same or its value to his wife.

B Y IfAfaH, 1984 — €RT 7

ey ferfraH, 1872 — €T 3

IRA A1eg A, 2023 — aRT 2(1)(S)

(iy EieF duled & T9ged o9 3 TGl @ oY 915 — 999 &1 AMS
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ST so gfafanT fear — uf g=T &1 g & aﬁﬂwﬁaﬁ
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Maya Gopinathan v. Anoop S.B. and anr.

Judgment dated 24.04.2024 passed by the Supreme Court in Civil

Appeal No. 5296 of 2024, reported in AIR 2024 SC 2454
Relevant extracts from the judgment:

The facts are clear that the appellant did not lodge any complaint of criminal
breach of trust but by initiating civil proceedings, sought return of money
equivalent to her stridhan property which stood lost forever. This Court in Rashmi
Kumar v. Mahesh Kumar Bhada, (1997) 2 SCC 397 [a decision by a bench of
three Hon'ble Judges of this Court on a reference made by a bench of two Hon'ble
Judges, who considered it necessary that a fresh look at the view expressed in a
previous decision of three Hon'ble Judges in Pratibha Rani v. Suraj Kumar, (1985)
2 SCC 370 be had], after scrutiny of several treatises and precedents had the
occasion to observe in paragraph 10 that the properties gifted to a woman before
marriage, at the time of marriage or at the time of bidding of farewell or thereafter
are her stridhan properties. It is her absolute property with all rights to dispose at
her own pleasure. The husband has no control over her stridhan property. He may
use it during the time of his distress but nonetheless he has a moral obligation to
restore the same or its value to his wife. Therefore, stridhan property does not
become a joint property of the wife and the husband and the husband has no title or
independent dominion over the property as owner thereof. It was also observed in
paragraph 13 that to make out an offence under section 406 of the Indian Penal
Code, 1860, what was required to be proved was entrustment of stridhan property
with dominion over such property to the husband or to any member of his family
as well as dishonest misappropriation of or conversion to his own use the said
property by the husband or such other member of his family. Admittedly, we are
not concerned with any criminal offence and, therefore, proof on balance of
probabilities would be sufficient.

The High Court held the appellant's failure to lead documentary evidence to
support purchase of 89 sovereign of gold, which she allegedly brought with her to
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the matrimonial home, as fatal. To our mind, the approach is entirely indefensible.
The version of the respondents with regard to retention of custody of jewellery by
the appellant has been noticed in paragraph 10 (supra). Although we accept as
probable that the jewellery had not been weighed, there is no escape from the
conclusion that the respondents did admit the appellant having brought with her
sufficient jewellery constituting stridhan. The dispute was raised firstly with regard
to quantum and secondly, with regard to custody. How far is the version of the first
respondent believable that on the night of the wedding, the appellant put her
jewellery in an almirah and locked the same, with the keys being kept below the
pillow? To find an answer, we pose a question to ourselves: for a person of ordinary
prudence, is it reasonable to expect that a woman, who is freshly married and is
intending to live in the same house and under the same roof with her husband, to
keep her personal belongings like jewellery, etc. under her own lock and key, thus,
showing a spirit of distrust to the husband right after the moment she gets married?.
The answer cannot but be in the negative. On the contrary, the circumstance that
the husband had volunteered to take custody of the jewellery for safekeeping with
his mother appears to be more plausible than the rival version considering the
probabilities that are associated with similar such situations. The very concept of
marriage rests on the inevitable mutual trust of the spouses, which conjugality
necessarily involves. To assume that the appellant from day one did not trust the
first respondent is rather improbable. The High Court, thus, failed to draw the right
inference from facts which appear to have been fairly established. That apart, we
have neither been shown nor do we know of any binding precedent that for a claim
of return of stridhan articles or money equivalent thereof to succeed, the wife has
to prove the mode and manner of such acquisition. It was not a criminal trial where
the chain of circumstances had to be complete and conclusively proved, without
any missing link. Undisputedly, the appellant had brought to the matrimonial home
sufficient quantum of jewellery, which she wore during the marriage and as is
evidenced from photographs being Ext. A3 series; and, having regard thereto, the
High Court committed serious error in first doubting and then disbelieving the
appellant's version on the specious ground that documents proving acquisition
thereof by P.W.2 had not been produced.

Besides, the High Court unfortunately failed to notice and appreciate what
the counterclaim of the first respondent before the Family Court precisely was.
Therein, he demanded the return of the ring and the gold chain gifted by him to the
appellant, as was customary, at the time of marriage. It is well established that gifts
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made to the bride by the bride's husband or her parents or by relatives from the side
of her husband or parents, at the time of marriage, constitute her stridhan. It was,
thus, rightly held by the Family Court that the first respondent could lay no claim
over the same, since there was nothing to suggest that the jewellery was a gift
merely temporary in nature, with its return being expected in future. The first
respondent's rapacious conduct, as glaringly evidenced in the counterclaim filed by
him, afforded sufficient ground for the Family Court to draw adverse inference
against him and the High Court patently fell in error in interfering with a well-
written reasoned decision of the Family Court.
[ ]
223. GUARDIANS AND WARDS ACT, 1890 — Section 17
FAMILY AND PERSONAL LAWS:
Guardians and wards — Change of custody of child — 14 year old child
had never lived with her biological father since her birth — Child wished
to reside with her aunt (real sister of father) appellant No. 2 with whom
she was residing ever since she was 2-3 months old — Consideration must
be given to the welfare of the child which may no longer be with the
natural guardian — Stability and consistency in the routine of children is
vital — Development of the child to the fullest potential should be the
paramount consideration — Phrases “Custody” and “Guardianship”
explained — Principles governing custody of minor children explained —
Order of giving custody to the biological father was set aside and custody
of the child was given to Appellant No. 2.

R AR ufdurey ffaH, 1890 — &RT 17

gRaR vd afdaTa fafer:
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Shazia Aman Khan and anr. v. State of Orissa and ors.

Judgment dated 04.03.2024 passed by the Supreme Court in

Criminal Appeal No. 1345 of 2024, reported in (2024) 7 SCC 564
Relevant extracts from the judgment:

This Court has consistently held that welfare of the child is of paramount
consideration and not personal law and statute. In Ashish Ranjan v. Anupam
Tandon and anr., (2010) 14 SCC 274, this Court held as under:

“The statutory provisions dealing with the custody of the child
under any personal law cannot and must not supersede the
paramount consideration as to what is conducive to the welfare
of the minor. In fact, no statute on the subject, can ignore,
eschew or obliterate the vital factor of the welfare of the minor.”

This Court in Roxann Sharma v. Arun Sharma, (2015) 8 SCC 318, opined
that the child is not a chattel or ball that it is bounced to and fro. Welfare of the
child is the focal point. Relevant lines from para-No. 18 are reproduced hereunder:

(13

......... There can be no cavil that when a court is confronted
by conflicting claims of custody there are no rights of the
parents which have to be enforced; the child is not a chattel or
a ball that is bounced to and fro the parents. It is only the
child’s welfare which is the focal point for consideration.
Parliament rightly thinks that the custody of a child less than
five years of age should ordinarily be with the Mother and this
expectation can be deviated from only for strong reasons”

Another principle of law which is settled with reference to custody of the
child is the wish of the child, if she is capable of. Reference can be made to Rohith
Thammana Gowda v. State of Karnataka and ors. (2022) 20 SCC 550 case. It was
held as under:

“We have stated earlier that the question ‘what is the
wish/desire of the child’ can be ascertained through interaction,
but then, the question as to ‘what would be the best interest of
the child’ is a matter to be decided by the court taking into
account all the relevant circumstances. A careful scrutiny of
the impugned judgment would, however, reveal that even after
identifying the said question rightly the High Court had
swayed away from the said point and entered into
consideration of certain aspects not relevant for the said
purpose. We will explain the raison d’etre for the said remark.”
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In the case in hand, vide order dated 12.12.2023, we had called the child in
Court. We had interacted with the child, the appellants and respondent No. 2
individually in chamber. We found the child to be quite intelligent, who could
understand her welfare. She categorically stated that she is happy with the family
where she has been brought up. She has other brother and sister. She is having
cordial relations with them. She does not wish to be destabilized.

224. HINDU MARRIAGE ACT, 1955 — Section 16

HINDU SUCCESSION ACT, 1956 — Sections 6, 8, 10, 15 and 16

Child born from void or voidable marriage — Effect of conferment of

legitimacy to such child u/s 16(1) and 16(2) of HMA — Such a child u/s

16(3) of HMA will have rights in the absolute and exclusive property of

parents including their share in coparcenary property but not in the

property of any other person — Despite conferment of legitimacy by

Statute, such a child will not acquire status of coparcener in Hindu

Mitakshara Joint Family — Also he cannot seek partition of the

ancestral/joint family/coparcenary property in which parents have a

share, during life time of parents.

fa=g faare sifafegd, 1955 — &R 16
fag SwNffeR sifafram, 1956 — aRIY 6, 8, 10, 15 Td 16
I AT PG fiarg | SO U — oRT 16 (1) T4 16 (2)
feg faars oM & siTia TX U & USw eIl & WNE
— U1 9T °RT 16 (3) fag, faams ifdfees & sicta swa wra—fiar
o gt vd eFw wWuftd W eR @, foad Ara-fRar o
Heqils wufed § urd ofer  wffera g, frg S o =fag &
dufed & I8 afeER T8 F T — R gRT e e A @
SraSE, VT vy fewg famerT Wigaa uRIR # weailRe o afRma
U T8l B — 9T & 98 Ig@ /Wgad uRaR /wsaifde Hufd,
o SHe aIa-fiar &1 ofw 8, @ dear @ AT A-fUar @
SHa-arer § & HX TH|
Revanasiddappa and anr. v. Mallikarjun and ors.
Judgment dated 01.09.2023 passed by the Supreme Court in Civil
Appeal No. 2844 of 2011, reported in (2023) 10 SCC 1
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Relevant extracts from the judgment:

(i)

(i)

(iii)

(iv)

(V)

We formulate our conclusions in the following terms:

In terms of sub-section (1) of Section 16, a child of a marriage which is null
and void under Section 11 is statutorily conferred with legitimacy irrespective
of whether (i) such a child is born before or after the commencement of
Amending Act 1976.

A decree of nullity is granted in respect of that marriage under the Act and
the marriage is held to be void otherwise than on a petition under the
enactment; (ii) In terms of sub-section (2) of Section 16 where a voidable
marriage has been annulled by a decree of nullity under Section 12, a child
‘begotten or conceived’ before the decree has been made, is deemed to be
their legitimate child notwithstanding the decree, if the child would have been
legitimate to the parties to the marriage if a decree of dissolution had been
passed instead of a decree of nullity;

While conferring legitimacy in terms of sub-section (1) on a child born from
a void marriage and under sub-section (2) to a child born from a voidable
marriage which has been annulled, the legislature has stipulated in sub section
(3) of Section 16 that such a child will have rights to or in the property of the
parents and not in the property of any other person;

While construing the provisions of Section 3(1)(j) of the HSA 1956 including
the proviso, the legitimacy which is conferred by Section 16 of the HMA
1955 on a child born from a void or, as the case may be, voidable marriage
has to be read into the provisions of the HSA 1956. In other words, a child
who is legitimate under sub-section (1) or sub-section (2) of Section 16 of the
HMA would, for the purposes of Section 3(1)(j) of the HSA 1956, fall within
the ambit of the explanation ‘related by legitimate kinship’ and cannot be
regarded as an ‘illegitimate child’ for the purposes of the proviso;

Section 6 of the HSA 1956 continues to recognize the institution of a joint
Hindu family governed by the Mitakshara law and the concepts of a
coparcener, the acquisition of an interest as a coparcener by birth and rights
in coparcenary property. By the substitution of Section 6, equal rights have
been granted to daughters, in the same manner as sons as indicated by sub-
section (1) of Section 6;
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(vi) Section 6 of the HSA 1956 provides for the devolution of interest in
coparcenary property. Prior to the substitution of Section 6 with effect from
9 September 2005 by the Amending Act of 2005, Section 6 stipulated the
devolution of interest in a Mitakshara coparcenary property of a male Hindu
by survivorship on the surviving members of the coparcenary. The exception
to devolution by survivorship was where the deceased had left surviving a
female relative specified in Class | of the Schedule or a male relative in Class
| claiming through a female relative, in which event the interest of the
deceased in a Mitakshara coparcenary property would devolve by
testamentary or intestate succession and not by survivorship. In terms of sub-
section (3) of Section 6 as amended, on a Hindu dying after the
commencement of the Amending Act of 2005 his interest in the property of
a Joint Hindu family governed by the Mitakshara law will devolve by
testamentary or intestate succession, as the case may be, under the enactment
and not by survivorship. As a consequence of the substitution of Section 6,
the rule of devolution by testamentary or intestate succession of the interest
of a deceased Hindu in the property of a Joint Hindu family governed by
Mitakshara law has been made the norm;

(vii) Section 8 of the HSA 1956 provides general rules of succession for the
devolution of the property of a male Hindu dying intestate. Section 10
provides for the distribution of the property among heirs of Class | of the
Schedule. Section 15 stipulates the general rules of succession in the case of
female Hindus dying intestate. Section 16 provides for the order of succession
and the distribution among heirs of a female Hindu;

(viii) While providing for the devolution of the interest of a Hindu in the property
of a Joint Hindu family governed by Mitakshara law, dying after the
commencement of the Amending Act of 2005 by testamentary or intestate
succession, Section 6 (3) lays down a legal fiction namely that ‘the
coparcenary property shall be deemed to have been divided as if a partition
had taken place’. According to the Explanation, the interest of a Hindu
Mitakshara coparcener is deemed to be the share in the property that would
have been allotted to him if a partition of the property has taken place
immediately before his death irrespective of whether or not he is entitled to
claim partition;
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(ix) For the purpose of ascertaining the interest of a deceased Hindu Mitakshara

(x)

coparcener, the law mandates the assumption of a state of affairs immediately
prior to the death of the coparcener namely, a partition of the coparcenary
property between the deceased and other members of the coparcenary. Once
the share of the deceased in property that would have been allotted to him if
a partition had taken place immediately before his death is ascertained, his
heirs including the children who have been conferred with legitimacy under
Section 16 of the HMA 1955, will be entitled to their share in the property
which would have been allotted to the deceased upon the notional partition,
if it had taken place; and

The provisions of the HSA 1956 have to be harmonized with the mandate in
Section 16(3) of the HMA 1955 which indicates that a child who is conferred
with legitimacy under sub-sections (1) and (2) will not be entitled to rights in
or to the property of any person other than the parents. The property of the
parent, where the parent had an interest in the property of a Joint Hindu family
governed under the Mitakshara law has to be ascertained in terms of the
Explanation to sub-section (3), as interpreted above.

Before concluding, it would be necessary to clarify that the reference to the

three Judge Bench in this batch of cases is confined to Joint Hindu families
governed by Mitakshara law. This Court has, therefore, dwelt on the interpretation
of the provisions of the HSA 1956 in relation to Joint Hindu families of that class.

The reference shall stand answered in the above terms.

225. HINDU SUCCESSION ACT, 1956 — Section 14(1)

(i) Right of a female Hindu — Absolute ownership in undivided joint
family estate — For establishing full ownership on such property u/s
14(1) of Succession Act, a female Hindu must not only be in
possession of the property but she must have acquired the property
— Acquisition may be either by way of inheritance or devise, or at a
partition, or ‘in lieu of maintenance or arrears of maintenance’, or
by gift or by her own skill or exertion, or by purchase or by
prescription.

(i) Right to partition — In a suit for declaration of title and possession
filed by widow, her right to maintenance from the suit property was
recognized but the suit was dismissed — Widow never challenged the
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said judgment and the same had attained finality — After death of
widow, her adopted son filed partition suit on the basis of his
mother’s right of succession — Whether such suit is maintainable?
Held, No — Since, widow was never in possession of the suit property,
suit for partition claiming absolute ownership u/s 14(1) of the Hindu
Succession Act could not be maintained by her adopted son by virtue
of inheritance.

SRS R AT, 1956 — €RT 14(1)

(i) Afgen & AfSHR — sifemfora wyaaq wkaiRe wufea # gof
Wi — Saa |ufcd W 39+ got Wi a7 14(1) STRIRGR
I & sfcfa wfia & & fog fRg afgen &1 Hufeq w
IMRT BT & JATT &1 IR S Wufed BT SIfoid BT A1 BT
— S9d 3o faRId W, O o gR1, ar e § ar wRon
UIYUT & QAo H, AT §HRAT WROT 9T H g, 9 7 a1 R @
gzmramwﬁmﬁ,mmm,mmﬁvﬁvﬁms‘rw

|

(i) fawom &1 PR — favar gRT W w@ifra iR anfdue
@ AT B G F, U FUT § SHD ARV B AWHR
BT 9G4 g ofl, W 915 B FRET B & T o — faeran
9 B Al S0 BEA I AR T8l < 3R I8 SAfH B =T a1 —
ferar @1 7@ & 98 SE M fow T gF T IO A B
SRIPGR & ARPR D MR R I &7 arg IR far —
1 VT 91 Yaed Ay 27 aififeiRa, w8 — fe, fear o4
A g |kl @ o # 981 off, sHfoy fag SaRIfeR
AT BT GRT 14 (1) & SiTTT QO W@IAT BT @1 T §I D
93 ENT fiRMd & aMaR W wga fIvre &1 9% yaee arg
el |

Mukatlal v. Kailash Chand (D) through LRs. and ors.

Judgment dated 16.05.2024 passed by the Supreme Court in Civil

Appeal No. 6460 of 2024, reported in AIR 2024 SC 2809

Relevant extracts from the judgment:

It is clear that for establishing full ownership on the undivided joint family
estate Under Section 14(1) of the Succession Act the Hindu female must not only
be possessed of the property but she must have acquired the property and such
acquisition must be either by way of inheritance or devise, or at a partition or "in
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lieu of maintenance or arrears of maintenance" or by gift or be her own skill or
exertion, or by purchase or by prescription.

Even on going through the pleadings in the Revenue suit for partition filed
by Plaintiff Kailash Chand, it is clear that there is not even a whisper in the plaint
that Smt. Nandkanwarbai or the Plaintiff Kailash Chand himself were ever in
possession of the suit property. As a matter of fact, the suit was filed by pleading
that the suit property was a joint Hindu family property and Defendant-Mukat Lal
(Appellant herein) had consented to give half share of the suit property to the
Plaintiff Kailash Chand on his demand. This assertion was denied by Defendant-
Mukat Lal.

In this context, when we consider the effect of the earlier civil suit instituted
by Smt. Nadkanwarbai (deceased widow), it becomes clear that she was never in
possession of the suit property because the civil suit was filed by her claiming the
relief of title as well as possession and the same was dismissed. This finding of the
civil Court was never challenged. Since, Smt. Nadkanwarbai was never in
possession of the suit property, as a necessary corollary the Revenue suit for
partition claiming absolute ownership Under Section 14(1) of the Hindu Succession
Act could not be maintained by her adopted son, Plaintiff Kailash Chand by virtue
of inheritance.

226. INDIAN PENAL CODE, 1860 — Sections 300 and 302
BHARATIYA NYAYA SANHITA, 2023 — Sections 101 and 103(1)
CRIMINAL PROCEDURE CODE, 1973 — Section 299
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 335
Murder — Proof — Accused allegedly killed his wife by strangulation as
he was suspecting her of infidelity — Despite all possible efforts by
Investigating Officer, accused could not be arrested and ultimately
declared as absconded and chargesheet was filed u/s 299 CrPC -
Resorting to procedure u/s 299 CrPC, statement of complainant and
other witnesses were recorded on oath — Accused apprehended after
about 10 years of the incident and put to trial — During trial complainant
could not be traced despite best efforts as such his statements recorded
in the proceeding u/s 299 were used by the trial court as a piece of
substantive evidence alongwith other cogent evidence and proved
circumstances — Trial Court was justified in using such statements.
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AR U Hi3dT, 1860 — RIY 300 UG 302
HRAY =g Sfedn, 2023 — 9RMG 101 T4 103(1)

<us ufshar wfedr, 1973 — &R 299

RO ANTRSG GRET |fadT, 2023 — €RT 335
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@ 3 ARG T UG fHar T — RT 299 P UfhAT AR
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¥ 91 FARWIR ga &R SH&T faaRy IRy f&ar Tr — faarRT &
SRM Iof 9T R IR A aRardt T8 e 9 99 faaRer <
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— R e gRT S99 Bl ST SUART HRAT SR T 94T |

Sukhpal Singh v. NCT of Delhi

Judgment dated 07.05.2024 passed by the Supreme Court in
Criminal Appeal No. 55 of 2015, reported in AIR 2024 SC 2724

Relevant extracts from the judgment:

Proceedings of proclamation and attachment were undertaken under Sections
82 and 83 Code of Criminal Procedure but to no avail because the Accused
Appellant had vanished after the crime and was not traceable at the crime scene or
at his known address i.e. village Khatta, U.P. The fact regarding his abscondence
was also published. Accordingly, a charge sheet came to be filed under Section 299
Code of Criminal Procedure showing the Accused Appellant to be an absconder.

The trial Court passed an order dated 18" March, 1991 declaring the Accused
Appellant to be an absconder and permission was granted to the prosecution to
proceed with the trial by resorting to the procedure under Section 299 Code of
Criminal Procedure. This order was never questioned before any court of law.

The trial Judge recorded the statement of Ashok Kumar Pathak, the

complainant as PW-1 under Section 299 Code of Criminal Procedure on 17" July,
1991 after administrating oath to him.

The statement of Ashok Kumar Pathak by itself provides a complete chain of
circumstantial evidence sufficient to establish the guilt of the Accused Appellant.
The Accused Appellant vanished from the crime scene and remained absconding
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for a period of nearly 10 years. He could be apprehended on 9" August, 2000,
whereafter, regular trial was conducted. During the period of abscondence of the
Accused Appellant, the complainant Ashok Kumar Pathak seems to have left his
house at Kartar Nagar, Delhi where he used to reside earlier. Despite ample efforts
being made by the Investigating Agency to summon and examine Ashok Kumar
Pathak, he could not be traced out and produced in the witness box for deposition
during trial after the Accused had been arrested.

Viewed in light of the provisions of Section 299 Code of Criminal Procedure
read with Section 33 of the Indian Evidence Act, 1872 as interpreted by this Court
in the case of Nirmal Singh (supra) and Jayendra Vishnu Thakur (supra), the trial
Court was justified in holding that the statement of Ashok Kumar Pathak recorded
in these proceedings was fit to be read as a piece of substantive evidence. We concur
with the findings recorded by the trial Court and affirmed by the High Court on this
vital aspect of the matter.

227. INDIAN PENAL CODE, 1860 — Sections 300 and 302

BHARATIYA NYAYA SANHITA, 2023 — Sections 101 and 103(1)

EVIDENCE ACT, 1872 — Sections 3, 8, 27, 106, 137, 145 and 154

BHARATIYA SAKSHYA ADHINIYAM, 2023 — Sections 2,6, 23(2), 109,

142, 148 and 157

CRIMINAL PROCEDURE CODE, 1973 — Sections 161 and 162

BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Sections 180

and 181

(i) Murder or culpable homicide not amounting to murder -
Determination — Accused and deceased were not leading happy
married life and used to quarrel with each other — It was argued that
the incident had occurred upon sudden provocation, in the heat of
passion and without any pre-meditation — It was established that
accused stabbed his wife with knife all over the body resulting in her
death — Whether benefit of Exception 4 of section 300 can be
extended to the accused? Held, No — Evidence available on record
showed that accused had inflicted as many as 12 blows with a knife
on his wife who was unarmed — Accused took undue advantage and
acted in a cruel manner — Benefit of Exception 4 cannot be given to
him.
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(if) Burden of proof — Offence took place inside the house in between
3:30 a.m. and 4:00 a.m. — Accused along with his 5 year old daughter
were present in the house — Blood stained clothes of accused matched
with the blood group of deceased — Foundational facts were duly
proved by prosecution — Act of the accused suggests that it was done
with a particular intention — Under illustration (a) of section 106 of
the Act of 1872, it would be assumed that the accused had that
intention unless he proves the contrary.

(i) Hostile witness — Procedure to be followed for cross-examination of
such witness — Role of public prosecutor and of trial court —
Explained.

RO SUs i3, 1860 — €IRTY 300 TF 302

HRAN =g ¥fedr, 2023 — R1G 101 U9 103(1)

ey A, 1872 — ORIY 3, 8, 27, 106, 137, 145 T4 154

AR ey IfRAfgH, 2023 — ORI 2, 6, 23(2),109, 142, 148 UT 157
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(iii) veTSIEl ARl — R ¥ gfoede $R9 ¥ 9 @ 9 arelt
Tfshar — faeRer <o 6 i JfidTSis 3 e — [ TS |
Anees v. State Govt. of NCT

Judgment dated 03.05.2024 passed by the Supreme Court in
Criminal Appeal No. 437 of 2015, reported AIR 2024 SC 2297

Relevant extracts from the judgment:

Section 106 of the Evidence Act referred to above provides that when any
fact is especially within the knowledge of any person, the burden of proving that
fact is upon him. The word "especially” means facts that are pre-eminently or
exceptionally within the knowledge of the accused. The ordinary rule that applies
to the criminal trials that the onus lies on the prosecution to prove the guilt of the
accused is not in any way modified by the rule of facts embodied in Section 106 of
the Evidence Act. Section 106 of the Evidence Act is an exception to Section 101
of the Evidence Act. Section 101 with its illustration (a) lays down the general rule
that in a criminal case the burden of proof is on the prosecution and Section 106 is
certainly not intended to relieve it of that duty. On the contrary, it is designed to
meet certain exceptional cases in which it would be impossible, or at any rate
disproportionately difficult, for the prosecution to establish the facts which are,
"especially within the knowledge of the accused and which, he can prove without
difficulty or inconvenience”.

If an offence takes place inside the four walls of a house and in such
circumstances where the accused has all the opportunity to plan and commit the
offence at a time and in the circumstances of his choice, it will be extremely difficult
for the prosecution to lead direct evidence to establish the guilt of the accused. It is
to resolve such a situation that Section 106 of the Evidence Act exists in the statute
book. In the case of Trimukh Maroti Kirkan v. State of Maharashtra, (2006) 10
SCC 681 this Court observed that a Judge does not preside over a criminal trial
merely to see that no innocent man is punished. The Court proceeded to observe
that a Judge also presides to see that a guilty man does not escape. Both are public
duties. The law does not enjoin a duty on the prosecution to lead evidence of such
character, which is almost impossible to be led, or at any rate, extremely difficult
to be led. The duty on the prosecution is to lead such evidence, which it is capable
of leading, having regard to the facts and circumstances of the case.
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We are of the view that the following foundational facts, which were duly
proved, justified the courts below in invoking the principles enshrined under
Section 106 of the Evidence Act:

a)  The offence took place inside the four walls of the house in which the
appellant, deceased and their 5-year-old daughter were living. The incident
occurred in the early morning hours between 3.30 am and 4.00 am.

b)  When the Investigating Officer reached the house of the appellant, he found
the deceased lying in a pool of blood. The appellant was also present at his
house.

c) The defence put forward by the appellant that two unidentified persons
entered the house and inflicted injuries on the deceased and also on his body
is found to be false.

d)  The clothes worn by the appellant at the time of the incident were collected
by the Investigating Officer. The clothes had blood stains. According to the
Forensic Science Laboratory report, the blood stains on the clothes of the
appellant matched with the blood group of the deceased i.e., AB+

e)  The conduct of the appellant in leading the Investigating Officer and others
to a drain nearby his house and the discovery of the knife from the drain is a
relevant fact under Section 8 of the Evidence Act. In other words, the
evidence of the circumstance simpliciter that the appellant pointed out to the
Investigating Officer the place where he threw away the weapon of offence
i.e., knife would be admissible as 'conduct’ under Section 8 irrespective of the
fact whether the statement made by the accused contemporaneously with or
antecedent to such conduct falls within the purview of Section 27 of the
Evidence Act.

In the case at hand, Shaheena (PW-3) was the most important witness for the
prosecution, being the solitary eye witness to the incident. Shaheena (PW-3) at the
relevant point of time was just five years old. Her childhood might have been very
disturbed on account of the strained relations of her parents. The unfortunate
incident must have had a lasting effect on her. However, when she entered the
witness box, she decided to resile from her previous statement. Had she deposed as
stated by her in her police statement then, probably, the prosecution would not have
felt the need to invoke Section 106 of the Evidence Act. There could be
innumerable reasons for a witness to resile from his/her police statement and turn
hostile. Here is a case in which a five-year-old daughter might have resiled thinking
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that having lost her mother, the father was the only person who may take care of
her and bring her up. However, why she turned hostile is not important. What is
important is the role of the public prosecutor after a prime witness, more
particularly a child witness of tender age, turns hostile in a murder trial. When any
prosecution witness turns hostile and the public prosecutor seeks permission of the
trial court to cross-examine such witness then that witness is like any other witness.
The witness no longer remains the prosecution witness.

Section 162 Cr.P.C. bars the use of statement of witnesses recorded by the
police except for the limited purpose of contradiction of such witnesses as indicated
therein. The statement made by a witness before the police under Section 161(1)
Cr.P.C. can be used only for the purpose of contradicting such witness on what he
has stated at the trial as laid down in the proviso to Section 162(1) Cr.P.C. The
statements under Section 161 Cr.P.C. recorded during the investigation are not
substantive pieces of evidence but can be used primarily for the limited purpose: (i)
of contradicting such witness by an accused under Section 145 of the Evidence Act;
(ii) the contradiction of such witness also by the prosecution but with the leave of
the Court; and (iii) the re-examination of the witness if necessary.

The court cannot suo motu make use of statements to police not proved and
ask questions with reference to them which are inconsistent with the testimony of
the witness in the court. The words 'if duly proved' used in Section 162 Cr.P.C.
clearly show that the record of the statement of witnesses cannot be admitted in
evidence straightaway, nor can be looked into, but they must be duly proved for the
purpose of contradiction by eliciting admission from the witness during cross-
examination and also during the cross-examination of the Investigating Officer.
The statement before the Investigating Officer can be used for contradiction but
only after strict compliance with Section 145 of the Evidence Act, that is, by
drawing attention to the parts intended for contradiction.

Over a period of time, we have noticed, while hearing criminal appeals, that
there is practically no effective and meaningful cross-examination by the Public
Prosecutor of a hostile witness. All that the Public Prosecutor would do is to
confront the hostile witness with his/her police statement recorded under Section
161 of the Cr.P.C. and contradict him/her with the same. The only thing that the
Public Prosecutor would do is to bring the contradictions on record and thereafter
prove such contradictions through the evidence of the Investigating Officer. This is
not sufficient. The object of the cross-examination is to impeach the accuracy,
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credibility and general value of the evidence given in-chief; to sift the facts already
stated by the witness; to detect and expose the discrepancy or to elicit the
suppressed facts which will support the case of the cross-examining party. What
we are trying to convey is that it is the duty of the Public Prosecutor to cross-
examine a hostile witness in detail and try to elucidate the truth and also establish
that the witness is speaking lie and has deliberately resiled from his police statement
recorded under Section 161 of the Cr.P.C. A good, seasoned and experienced Public
Prosecutor will not only bring the contradictions on record, but will also cross-
examine the hostile witness at length to establish that he or she had actually
witnessed the incident as narrated in his/her police statement.

If the aforesaid principles, as explained by this Court, are to be applied to the
facts of the present case, we have no hesitation in saying that the present case is not
one of culpable homicide not amounting to murder but the same is a case of murder.
We should not overlook the fact that the appellant inflicted as many as twelve blows
with a knife on the deceased who was unarmed and helpless.

Where the offender takes undue advantage or has acted in a cruel or an
unusual manner, the benefit of Exception 4 cannot be given to him. If the weapon
used or the manner of attack by the assailant is disproportionate, that circumstance
must be taken into consideration to decide whether undue advantage has been taken.
In Kikar Singh v. State of Rajasthan, AIR 1993 SC 2426, it was held that if the
accused used deadly weapons against an unarmed man and struck a blow on the
head it must be held that using the blows with the knowledge that they were likely
to cause death, he had taken undue advantage. A fight suddenly takes place, for
which both the parties are more or less to be blamed. It might be that one of them
starts it, but if the other had not aggravated it by his own conduct, it would not have
taken the serious turn it did. There is then mutual provocation and aggravation and
it is difficult to apportion the share of blame which attaches to each fighter. It takes
two to make a fight. Assuming for the moment that it was the deceased who picked
up a fight with the appellant or provoked the appellant in some manner with her
conduct or behaviour, still the appellant could be said to have taken undue
advantage and acted in a cruel manner.

For all the foregoing reasons, we have reached to the conclusion that the High
Court committed no error in affirming the judgment and order of conviction passed
by the trial court, holding the appellant guilty of the offence of murder of his wife.
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228. INDIAN PENAL CODE, 1860 — Section 302

BHARATIYA NYAYA SANHITA, 2023 — Section 103(1)

ARMS ACT, 1959 — Section 27

Murder — Appreciation of evidence — Discrepancies in statement of eye
witness — 5 to 6 rounds are said to be fired during the incident but no
bullets or spent cartridges found from spot — Blackening and burning
was found on the entry wound which suggests a close range fire — Doctor
gave an opinion that alleged injury cannot be caused from a distance —
No connection of slug found in the body with that of country made pistol
recovered from accused — Accused took the defense that deceased was
himself carrying a pistol and while sitting down he got hit with pistol —
Benefit of doubt was extended to the accused — Conviction was set-aside.
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Surajpal Raghuvar Rajput v. State of Madhya Pradesh

Judgment dated 17.02.2024 passed by the High Court of Madhya
Pradesh in Criminal Appeal No. 200 of 2013, reported in
2024 CrilJ 1846

Relevant extracts from the judgment:

The eye witness accounts otherwise also have various discrepancies.
PW-1 has stated in para 2 that he was sitting with the deceased and PW-3 on
the lintel level of the roof. PW-2 was in the courtyard below and was not on the
roof when shot was fired. On the other hand PW-3 in para 1 of his deposition
states that he was lying down on the roof with PW-1 and the deceased. Apart
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from this, PW-1 has stated that the deceased was hit by bullet, when he was
sitting. On the other hand, PW-3 has stated that after hearing some abusive
language, the deceased had stood up and was looking at the ground below. At
that time, he was hit by gunshot. Not only this, there are serious discrepancies
in the height of parapet wall and the location of Neem tree. Lal Singh (PW-4)
has stated that if someone sits on the roof than his neck does not go up the
parapet level. He has stated that the branches of Neem tree were 10 feet above

the roof level. PW-1 in para 9 stated to the courtyard that the appellant was at 5

to 6 below the roof in the Neem tree.

The prosecution version also comes in serious doubt because 5 to 6
rounds are said to be fired during the incident in night. However, the police
failed to recover any other bullet from the spot, apart from the only metal slug
found in the body of the deceased. Not a single spent cartridge was recovered
from the spot. Even the cartridge, from which the metal slug causing death of
the deceased was fired, has not been recovered from the spot. This creates a
serious gap in the prosecution version. The specific defence has been taken that
it was the case of accidental firing by the country made weapon carried by the
deceased himself, which got fired while the deceased was sitting or lying while
carrying the weapon on his person.

Further, it is settled position of law that where two views are possible
then view pointing to the innocence of the accused should be adopted. (See:-
Kalyan v. State of U.P., (2001) 9 SCC 632 and Kali Ram v. State of H.P.,
(1973) 2 SCC 808). The impugned judgment of conviction of present appellant,
when tested on the anvil of the aforesaid factual backdrop and the standard of proof
required in criminal trial to hold the accused guilty of offence, cannot be given
stamp of approval.

[ ]

229. INDIAN PENAL CODE, 1860 — Sections 201, 302, 363, 364, 366 and 376 (2) (f)
BHARATIYA NYAYA SANHITA, 2023 — Sections 238, 103(1), 137(2),
140(1), 87 and 64
(i) Rape and Murder — Circumstantial evidence — Last Seen Theory —

Specific statement by witnesses that they had seen the accused taking
away the girl to the field by holding her finger — Girl was not found
in the house immediately within an hour, when search was made —
Time duration between missing of girl and recovery of her body
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from a well is very small — Girl was not seen by anyone after she was
last seen with the accused — No material contradiction in the
statements of witnesses regarding last seen evidence — Conviction of
accused upheld.

(if) Interested witness — Their testimony should not be discarded merely
because they are relatives — However, their testimony should be
scrutinised by Court with a little care and caution for its credibility
as a rule of prudence and not one of law. (Md. Jabbar Ali and ors. v.
State of Assam, 2022 SCC Online SC 1440 followed)
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(i) feaeg 9l — ®ad 39 &RV fb 9 et |, S99 aRaEy &t
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3 13 ST VISY, 2022 THHIH! STcigT Taw 1440 JTARA)

Gowardhan v. State of M.P.

Judgment dated 18.10.2023 passed by the High Court of Madhya
Pradesh in Criminal Appeal No. 879 of 2013, reported in ILR 2024
MP 125

Relevant extracts from the judgment:

The other argument is that the appellant as well as the deceased are the family
members and there was every possibility that they may be seen together on several
occasions is of no help to the appellant for the reason that a specific statement has
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been given by the prosecution witnesses. PW-10 has made a specific statement that
he had seen the accused/appellant taking away the girl to the field by holding her
finger. He has also asked him as to where he is taking the girl. He had replied that
he is taking her to the fields for collecting Chana. The approximate time, when he
was last seen with the deceased is reflected from the statement of PW-10, which is
about 06:40 PM in the evening while he was returning back in 15-20 minutes. The
statement of Chintaman (PW-10) further shows that the girl was not found in the
house at about 07:30 PM i.e. immediately within an hour, when the search was
made and she was not found. The time duration between missing of the girl and
recovery of her dead body is very small. There is defence taken by the accused
appellant that the girl was left with somebody else or she was seen with somebody
else is of no help as she was not seen by anyone after she was last seen with the
accused/appellant. There is nothing on record to demonstrate the same. There are
no material contradictions in the statement as far as they had last seen the deceased
with the appellant.

It is a settled proposition of law that the statement of interested witness should
not be discarded merely because they are relatives. This Court is conscious of the
well-settled principle that just because the witnesses are related/interested/partisan
witnesses, their testimonies cannot be disregarded, however, it is also true that when
the witnesses are related/interested, their testimonies have to be scrutinized with
greater care and circumspection. The evidence of an interested witness does not
suffer from any infirmity as such, but the courts require as a rule of prudence, not
as a rule of law, that the evidence of such witnesses should be scrutinised with a
little care.

[ ]

230. INDIAN PENAL CODE, 1860 — Sections 302, 309 and 449
BHARATIYA NYAYA SANHITA, 2023 — Sections 103(1) and 332(a)
EVIDENCE ACT, 1872 — Sections 3, 8 and 106
BHARATIYA SAKSHYA ADHINIYAM, 2023 — Sections 2, 6 and 109
CRIMINAL PROCEDURE CODE, 1973 — Section 293
BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 — Section 329
(i) Murder — Appreciation of circumstantial evidence — Accused had

allegedly committed murder of four persons after committing house
trespass and thereafter, he himself attempted to commit suicide —
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Time of death of the deceased matched with the time of entry of the
accused into the house of deceased — There were parting messages
written on the wall by the accused as he had decided to commit
suicide — Hair strand found on the body of one of the deceased
matched with that of accused — Medical evidence proved that
injuries sustained by deceased were caused by weapons recovered
from place of occurrence — Only accused was present in the house
apart from the deceased persons — Accused failed to explain his
presence in the house — Conviction was found proper.

(if) Sentence — Modification — Accused was in jail for a period of 18 years
and 4 months — Accused had committed murder with no intention of
gain/profit — Accused was 28 year old at the time of incident — Report
of jail authorities indicated accused was throughout having a good
behaviour — Sentence was modified from 30 years to 25 years of
imprisonment without remission.

(iii) FSL Report — Admissibility — Handwriting expert report regarding
writings found on place of occurrence was prepared by Joint
Director (Research), FSL — Joint Director is encompassed in the
phrase “Director” used in Section 293(4)(e) of CrPC — The report is
therefore admissible in evidence without examination of expert.

WK IUS Wi, 1860 — SRTY 302, 309 TF 449

AR I e, 2023 — 9RT¢ 103(1) VT 332 ()

|rey srfefeaw, 1872 — &RTY 3, 8 U4 106

AR el AR, 2023 — €RIG 2, 6 TG 109

gug yfhar |f2dm, 1973 — &RT 203

AR ANTRS GReT Hidl, 2023 — &RT 329
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AF ARG B TR H SURRR of — ARga =R # g+ SuRerfd
B T P F IPhA & — ANl Sfag o S |
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# swfort faes &1 gfde S fFeue (Sray™), Th.gd.ga.
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Navas @ Mulanavas v. State of Kerala

Judgment dated 18.03.2024 passed by the Supreme Court in

Criminal Appeal No. 1215 of 2011, reported in 2024 CrilLLJ 1797

Relevant extracts from the judgment:

Though the trial Court and the High Court have adverted to few other
circumstances, we are satisfied that the circumstances are by themselves consistent
with the sole hypothesis that the accused and the accused alone is the perpetrator of
these murders which were most foul.

It is also to be noted that the law on the appreciation of circumstantial
evidence is well settled and it will be an idle parade of familiar learning to deal with
all the cases. We do no more than set out the holding in Sharad Birdhichand
Sardav. State of Maharashtra (1984) 4 SCC 116, which dealt with
the panchsheel or the five principles essential to be kept in mind while convicting
an accused in a case based on circumstantial evidence:

“A close analysis of this decision would show that the following

conditions must be fulfilled before a case against an accused can
be said to be fully established:

(1) the circumstances from which the conclusion of guilt is to
be drawn should be fully established.
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It may be noted here that this Court indicated that the
circumstances concerned “must or should” and not “may be”
established. There is not only a grammatical but a legal
distinction between “may be proved” and “must be or should be
proved” as was held by this Court in Shivaji Sahabrao
Bobade v. State of Maharashtra [(1973) 2 SCC 793: 1973 SCC
(Cri) 1033: 1973 Crl LJ 1783] where the observations were
made: [SCC para 19, p. 807: SCC (Cri) p. 1047]

“Certainly, it is a primary principle that the accused must be and
not merely may be guilty before a court can convict and the
mental distance between ‘may be’ and ‘must be’ is long and
divides vague conjectures from sure conclusions.”

(2) the facts so established should be consistent only with the
hypothesis of the guilt of the accused, that is to say, they should
not be explainable on any other hypothesis except that the
accused is guilty,

(3) the circumstances should be of a conclusive nature and
tendency,

(4) they should exclude every possible hypothesis except the
one to be proved, and

(5) there must be a chain of evidence so complete as not to leave
any reasonable ground for the conclusion consistent with the
innocence of the accused and must show that in all human
probability the act must have been done by the accused.

154. These five golden principles, if we may say so, constitute
the panchsheel of the proof of a case based on circumstantial
evidence.”

We are convinced that the circumstances presented in evidence in this case
more than meets the ingredients that are required to be established. We find no
reason to interfere with the concurrent conviction recorded by the trial Court and
the High Court against the appellant for the offences under Section 302 (murder),
449 (house-trespass) and 309 (attempt to commit suicide) and we maintain the
conviction.

What is clear is that courts, while applying Swamy Shraddananda (supra),
have predominantly in cases arising out of a wide array of facts, keeping the
relevant circumstances applicable to the respective cases fixed the range between
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20 years and 35 years and in few cases have imposed imprisonment for the rest of
the life. So much for statistics. Let us examine how the judgments guide us in terms
of discerning any principle.

A journey through the cases set out hereinabove shows that the fundamental
underpinning is the principle of proportionality. The aggravating and mitigating
circumstances which the Court considers while deciding commutation of penalty
from death to life imprisonment, have a large bearing in deciding the number of
years of compulsory imprisonment without remission, too. As a judicially trained
mind pores and ponders over the aggravating and mitigating circumstances and in
cases where they decide to commute the death penalty they would by then have a
reasonable idea as to what would be the appropriate period of sentence to be
imposed under the Swamy Shraddananda (supra) principle too. Matters are not cut
and dried and nicely weighed here to formulate a uniform principle. That is where
the experience of the judicially trained mind comes in as pointed out in V.
Sriharan (supra). lllustratively in the process of arriving at the number of years as
the most appropriate for the case at hand, which the convict will have to undergo
before which the remission powers could be invoked, some of the relevant factors
that the courts bear in mind are:- (a) the number of deceased who are victims of that
crime and their age and gender; (b) the nature of injuries including sexual assault if
any; (c) the motive for which the offence was committed; (d) whether the offence
was committed when the convict was on bail in another case; (e) the premeditated
nature of the offence; (f) the relationship between the offender and the victim; (g)
the abuse of trust if any; (h) the criminal antecedents; and whether the convict, if
released, would be a menace to the society. Some of the positive factors have been,
(1) age of the convict; (2) the probability of reformation of convict; (3) the convict
not being a professional killer; (4) the socioeconomic condition of the accused; (5)
the composition of the family of the accused and (6) conduct expressing remorse.
These were some of the relevant factors that were kept in mind in the cases noticed
above while weighing the pros and cons of the matter. The Court would be
additionally justified in considering the conduct of the convict in jail; and the period
already undergone to arrive at the number of years which the Court feels the convict
should, serve as part of the sentence of life imprisonment and before which he
cannot apply for remission. These are not meant to be exhaustive but illustrative
and each case would depend on the facts and circumstances therein.
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How do these factors apply to the case at hand? The act committed by the
accused was pre-planned/premeditated; the accused brutally murdered 4 (four)
persons who were unarmed and were defenseless, one of whom was a child and the
other an aged lady. It is also to be noted that by the act of the accused, three
generations of single family have lost their lives for no fault of theirs; Nature of
injuries inflicted on Latha, Ramachandran and Chitra highlights the brutality and
cold-bloodedness of the act.

The Joint Director who occupies a position above the Deputy Director and
Assistant Director, is encompassed in the phrase “Director” used in Section
293(4)(e). This position is expressly settled by the judgment of this Court
in Ammini v. State of Kerala, (1998) 2 SCC 301. The relevant para of which is
extracted herein below:

“......The trial court was also wrong in holding that the report
given by the Forensic Science Laboratory with respect to the
contents of MO 44 was not admissible in evidence as it was
signed by its Joint Director and not by the Director. On a true
construction of Section 293(4) CrPC it has to be held that Joint
Director is comprehended by the expression “Director”. The
amendment made in clause (e) of Section 293(4) now indicates
that clearly. If the Joint Director was not comprehended within
the expression Director then the legislature would have certainly
named him while amending the clause and providing that
Section 293 applies to the Deputy Director or Assistant Director
of a Central Forensic Science Laboratory or a State Forensic
Science Laboratory. A Joint Director is a higher officer than a
Deputy Director or an Assistant Director and, therefore, it would
be unreasonable to hold that a report signed by Joint Director is
not admissible in evidence though a report signed by the Deputy
Director or Assistant Director is now admissible. In our opinion
the High Court was right in holding that the report made by the
Joint Director was admissible in evidence and that it deserved
to be relied upon.”

Hence, the report Ex. P-42 is admissible even without the examination of Dr.
K. P. Jayakumar. (See also Bhupinder Singh v. State of Punjab, (1988) 3 SCC
513 and State of H.P. v. Mast Ram, (2004) 8 SCC 660).
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*231.INDIAN PENAL CODE, 1860 — Section 376
BHARATIYA NYAYA SANHITA, 2023 — Section 64
EVIDENCE ACT, 1872 — Sections 3 and 114A
BHARATIYA SAKSHYA ADHINIYAM, 2023 — Sections 2 and 120
Rape — Appreciation of evidence — One month prior to the alleged
incident, accused and prosecutrix exchanged frequent Whatsapp
messages — Prosecutrix informed the accused about her visit to a
particular place for consulting a doctor — She travelled to that place
along with accused in his car — While returning from that place along
with the accused, she visited guest house where alleged incident took
place — While entering the guest house, both of them posed themselves as
husband and wife — While coming out of the room, the prosecutrix
neither raised any protest nor made hue and cry and also did not
complain — She was a married 28 year old educated lady — Offence of
rape not found proved beyond reasonable doubt — Conviction was set
aside.

YR TS i3, 1860 — €IRT 376

YR =1 i3, 2023 — €T 64

ey AR, 1872 — IR 3 TG 114%

HRAIG e AR, 2023 — ORI 2 TG 120
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Pankaj Singh v. State of Haryana

Judgment dated 21.03.2024 passed by the Supreme Court in
Criminal Appeal No. 1753 of 2023, reported in AIR 2024 SC 3091
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232. INDIAN PENAL CODE, 1860 — Sections 376D, 376(2)(g) and 506
BHARATIYA NYAYA SANHITA, 2023 — Sections 70(1), 64 and
3512) & (3)

EVIDENCE ACT, 1872 — Section 3

BHARATIYA SAKSHYA ADHINIYAM, 2023 — Section 2

Gang rape — Appreciation of evidence — Victim and her mother
supported the prosecution version in examination-in-chief — In cross-
examination, which was recorded after a gap of about 3% months, they
turned hostile and did not support the prosecution case — Evidence of
doctor established forcible sexual intercourse several times by several
persons and abrasions on private part of the victim — There was
sufficient corroboration to the version given by the prosecutrix in her
examination-in-chief with FIR, her statement recorded u/s 164 CrPC
and of other witnesses and medical evidence which fully incriminates the
accused — Evidence found sufficient to hold accused guilty — Conviction
upheld.

ARA U Wfadl, 1860 — &RTY 376%, 376(2)(8) Ud 506
IRAN 1T <fEa, 2023 — 9N 70(1), 64 TF 351(2) 3R (3)

|y AR, 1872 — €T 3

YR A AR, 2023 — GRT 2
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Selvamani v. State Rep. by The Inspector of Police

Judgment dated 08.05.2024 passed by the Supreme Court in
Criminal Appeal No. 906 of 2023, reported AIR 2024 SC 2273

:
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Relevant extracts from the judgment:

No doubt that the prosecutrix and her mother and aunt in their cross-
examination, which was recorded three and a half months after the recording of the
examination-in-chief, have turned around and not supported the prosecution case.

9. A 3-Judge Bench of this Court in the case of Khujji @ Surendra Tiwari v. State
of Madhya Pradesh, (1991) 3 SCC 627, relying on the judgments of this Court in
the cases of Bhagwan Singh v. State of Haryana, (1976) 1 SCC 389, Sri Rabindra
Kuamr Dey v. State of Orissa, (1976) 4 SCC 233 and Syad Akbar v. State of
Karnataka, (1980) 1 SCC 30, has held that the evidence of a prosecution witness
cannot be rejected in toto merely because the prosecution chose to treat him as
hostile and cross-examined him. It was further held that the evidence of such
witnesses cannot be treated as effaced or washed off the record altogether but the
same can be accepted to the extent their version is found to be dependable on a
careful scrutiny thereof.

In the present case also, it appears that, on account of a long gap between the
examination-in-chief and cross examination, the witnesses were won over by the
accused and they resiled from the version as deposed in the examination-in-chief
which fully incriminates the accused. However, when the evidence of the victim as
well as her mother (PW-2) and aunt (PW-3) is tested with the FIR, the statement
recorded under section 164 CrPC and the evidence of the Medical Expert (PW-8),
we find that there is sufficient corroboration to the version given by the prosecutrix
in her examination-in-chief.

[ ]

233. INDIAN PENAL CODE, 1860 — Sections 394 and 397
BHARATIYA NYAYA SANHITA, 2023 — Sections 309(6) and 311
EVIDENCE ACT, 1872 — Sections 3 and 27
BHARATIYA SAKSHYA ADHINIYAM, 2023 — Sections 2 and 23(2)
Criminal trial — Offence of robbery with attempt to cause grievous hurt
— Appreciation of evidence — Accused came from behind, closed the eyes
of the complainant, assaulted her with knife and snatched her silver
ornaments — Ornaments recovered from accused on the basis of
disclosure statement — During cross-examination, victim admitted that
Police Officer has identified her jewellery, thereupon she recognized it —
No evidence that articles were sealed at the time of recovery and kept in
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Malkhana till identification — Executive Magistrate who conducted
identification proceedings was not examined — No other evidence
produced by prosecution — Recovery of allegedly looted ornaments from
accused, not found proved — Conviction set aside.

ARG TUS Gadl, 1860 — €RIY 394 UG 397
ARG =g ¥igdl, 2023 — gRIY 309(6) Td 311

ey AR, 1872 — IRIY 3 TG 27

MRA A1ed IS, 2023 — &RV 2 U9 23(2)
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Hansraj v. State of M.P.

Judgment dated 19.04.2024 passed by the Supreme Court in
Criminal Appeal No. 2143 of 2024, reported in AIR 2024 SC 2113

Relevant extracts from the judgment:

We have no hesitation in holding that the prosecution miserably failed to
prove the factum of disclosure made by the accused to the Investigating Officer
(PW-12) leading to the recovery of the silver articles allegedly looted by the
accused from the complainant. It is also important to note that the prosecution did
not lead any evidence to show that the recovered articles were sealed at the time of
recovery or that they were kept secure in the malkhana of the Police Station till the
same were subjected to identification before the Executive Magistrate. In addition
thereto, it is also relevant that the Executive Magistrate was not examined in
evidence. The complainant Bhagu Bai (PW-3) made a categorical admission in her
cross examination that she could recognize the silver articles in the test
identification proceedings upon being pointed out by the police officials. Thus, the

JOTI JOURNAL - OCTOBER 2024 — PART I1 447



recovery of the ornaments at the instance of the accused and the identification
thereof has no sanctity in the eyes of law and cannot be relied upon. No other
evidence was led by the prosecution to connect the accused appellant with the

crime.

Consequently, there is no tangible or reliable evidence available on the record
so as to affirm the guilt of the accused appellant as recorded by the learned trial
Court and upheld by the High Court.

234. INDIAN PENAL CODE, 1860 — Section 494 r/w/s 495
BHARATIYA NYAYA SANHITA, 2023 — Sections 82(1) r/w/s 82(2)

(i)

(i)

Offence relating to marriage — Appropriate sentence — Appellant
filed complaint accusing his wife (Al) of committing bigamy by
marrying the second accused (A2) during the subsistence of their
marriage — Trial Court convicted them for the offence u/s 494 and
sentenced them to undergo 1 year R.1. and imposed a fine of ¥ 2000/-
— On appeal to the Court of Sessions, conviction was set aside and
the accused were acquitted — The complainant challenged the said
order before High Court — High Court restored the conviction but
reduced the sentence to “imprisonment till the rising of the court”
and imposed a fine of X 20000/- on each accused — The Supreme
Court held that the offence u/s 494 IPC is serious and that the
sentence imposed by the High Court was unconscionably lenient —
Sentence has to be in tune with the rule of proportionality — The
Court modified the sentence to six months simple imprisonment for
both Al and A2 and reduced the fine to ¥ 2000/- each.

Sentencing policy — In the matter of awarding sentence for
conviction of an offence which may impact the society, it is not
advisable to let off an accused after conviction with a flea-bite
sentence — One of the objectives of criminal law is the imposition of
adequate, just, proportionate punishment which commensurate with
gravity, nature of crime and the manner in which it was committed
— Consideration of undue sympathy will lead to miscarriage of
justice and undermine confidence of public in the efficacy of
criminal justice system.
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Baba Natrajan Prasad v. M. Revathi

Judgment dated 15.07.2024 passed by the Supreme Court in
Criminal Appeal No. 2912 of 2024, reported in (2024) 7 SCC 531

Relevant extracts from the judgment:

Whether a flea-bite sentence is sufficient when a conviction is entered under
Section 494 I.P.C., only because no minimum sentence is prescribed thereunder. We
have already noted that in the matter of awarding sentence for conviction of an
offence which may impact the society, it is not advisable to let off an accused after
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conviction with a flea-bite sentence. We may hasten to add that we are not oblivious
of the decision of this Court in Adamji Umar Dalal v. State of Bombay, AIR 1952
SC 14 wherein this Court held that zeal to crush the evil should not carry the Court
away from its judicial mind, and the sentence should not be so unduly harsh as to
defeat the ends of justice. But then, the decision in State of Karnataka v. Krishna
alias Raju, (1987) 1 SCC 538 is also equally relevant. This Court, while enhancing
the sentence observed, after characterizing the punishment as unconscionably lenient
or a 'flea-bite' sentence, that consideration of undue sympathy in such cases will lead
to miscarriage of justice and undermine confidence of the public in the efficacy of
the criminal justice system. In short, there cannot be any doubt with respect to the
position that in imposing sentence the Court is to take into consideration the nature
of the offence, circumstances under which it was committed, degree of deliberation
shown by the offender, antecedents of the offender up to the time of sentence, etc.,
and, in the absence of any exceptional circumstances, impose sentence in tune with
the rule of proportionality in providing punishment though it falls within the realm
of judicial discretion.

Now bearing in mind all the aforesaid provisions and decisions, if the question
whether accused Nos.1 and 2 are granted a proper sentence or what was granted was
only a flea-bite sentence, we have no option but to hold that imposition of sentence
of 'imprisonment till the rising of the court' upon conviction for an offence under
Section 494 1.P.C., on them was unconscionably lenient or a flea-bite sentence.

[ ]
235. INDIAN PENAL CODE, 1860 — Section 498A
BHARATIYA NYAYA SANHITA, 2023 — Section 85
Matrimonial cruelty — What it does not amount to? Day-to-day quarrels
between spouses, trivial irritations not intended to injure or cause misery
to the other spouse, may not amount to cruelty — Conduct of a spouse
though may cause annoyance need not necessarily amount to cruelty.

YR US Wfadl, 1860 — €IRT 498%
YR =g Gfadl, 2023 — &RT 85
JaIfed FIAT — T TG A1 A gfa-uen @ W fRiF-ufafeE
® TS, O UPM & &M S TR U B & I @ FIRG A
o AT § T8 Y 99, sRar TE AM S Wahd — Ui A1 g T @
YIER TSR &R HIRT HA aTel 8 Fhdl 8 IR MaWF T8l &
SH YAl JHT Y |
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Achin Gupta v. State of Haryana and anr.

Judgment dated 03.05.2024 passed by the Supreme Court in
Criminal Appeal No. 2379 of 2024, reported in AIR 2024 SC 2548

Relevant extracts from the judgment:

Many times, the parents including the close relatives of the wife make a
mountain out of a mole. Instead of salvaging the situation and making all possible
endeavours to save the marriage, their action either due to ignorance or on account
of sheer hatred towards the husband and his family members, brings about complete
destruction of marriage on trivial issues. The first thing that comes in the mind of
the wife, her parents and her relatives is the Police, as if the Police is the panacea
of all evil. No sooner the matter reaches up to the Police, then even if there are fair
chances of reconciliation between the spouses, they would get destroyed. The
foundation of a sound marriage is tolerance, adjustment and respecting one another.
Tolerance to each other's fault to a certain bearable extent has to be inherent in
every marriage. Petty quibbles, trifling differences are mundane matters and should
not be exaggerated and blown out of proportion to destroy what is said to have been
made in the heaven. The Court must appreciate that all quarrels must be weighed
from that point of view in determining what constitutes cruelty in each particular
case, always keeping in view the physical and mental conditions of the parties, their
character and social status. A very technical and hyper sensitive approach would
prove to be disastrous for the very institution of the marriage. In matrimonial
disputes the main sufferers are the children. The spouses fight with such venom in
their heart that they do not think even for a second that if the marriage would come
to an end, then what will be the effect on their children. Divorce plays a very
dubious role so far as the upbringing of the children is concerned. The only reason
why we are saying so is that instead of handling the whole issue delicately, the
initiation of criminal proceedings would bring about nothing but hatred for each
other. There may be cases of genuine ill-treatment and harassment by the husband
and his family members towards the wife. The degree of such ill-treatment or
harassment may vary. However, the Police machinery should be resorted to as a
measure of last resort and that too in a very genuine case of cruelty and harassment.
The Police machinery cannot be utilised for the purpose of holding the husband at
ransom so that he could be squeezed by the wife at the instigation of her parents or
relatives or friends. In all cases, where wife complains of harassment or ill-
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treatment, Section 498A of the Indian Penal Code cannot be applied mechanically.
No FIR is complete without Sections 506(2) and 323 of the Indian Penal Code.
Every matrimonial conduct, which may cause annoyance to the other, may not
amount to cruelty. Mere trivial irritations, quarrels between spouses, which happen
in day-to-day married life, may also not amount to cruelty.

236. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)
ACT, 2000 — Section 7A
JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)
ACT, 2015 — Sections 9(2) and 94
INDIAN PENAL CODE, 1860 — Section 302
BHARATIYA NYAYA SANHITA, 2023 — Section 103(1)
Claim of juvenility — Appellant convicted for the offence of murder by
the Trial Court which was confirmed in appeal — In the appeal before the
Supreme Court, it was found that the appellant had moved an
application u/s 7-A of Juvenile Justice Act, 2000 before the committal
court claiming himself to be juvenile on the date of incident but the same
was rejected — After committal, fresh application was moved before the
Trial Court alongwith birth certificate but the same was rejected on the
ground that such certificate was not earlier filed before the Magistrate
Court — Held, plea of juvenility raised by the appellant could not have
been thrown out without conducting proper inquiry — Directions were
issued to the Trial Court to conduct a thorough inquiry to determine age
of appellant in accordance with procedure provided under Act of 2015.

fPoR =g (@@l & <ET 3R GRev) ARFTH 2000 — ORI 76
fPaR < (@Pl o <@g iR HRervn) ftfad 2015 — gRTY
9(2) vd 94

IR VS Wfedl, 1860 — &RT 302

AR I Hfedl, 2023 — &RT 103(1)

fHeR B &1 a1 — rfiomef T/ @ RN Bq fAURYT <R gR
ASRIg SR A1 e gie srdiar 81 ¥ — Swoaw ey
» g el § g8 U A 6 srfiemeft A Sunv e @
A I8 <191 3] gU (& "edl faie @ a8 fHeR o, & Jmed
gRT 76 fHeiR =g IfRifags, 2000 & Siavia Uega faar o <t frea
far =r — Surdvr SR AR UG @ 99 49 U6 A9
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IS S JFT0T U5 & AT Ul fobam 130T Sif 9 3R R Rt
Fx far mar & a1 yeE Afvge <IETe & 99 99 W OO
T8l frar T — affuiRa, srfiemeff grT Sorr AT fRAR BN @1
ST 4T genfea oiie f6Y e =181 foan < 9&ar — faarer <mare™
& fder o Iy & e, 2015 # fafda uftean s wiim
R Afrereft I oy H1 FuiRer fHar ord |

Rahul Kumar Yadav v. State of Bihar

Judgment dated 25.04.2024 passed by the Supreme Court in
Criminal Appeal No. 177 of 2018, reported in AIR 2024 SC 2739

Relevant extracts from the judgment:

It may be stated here that even before the case was committed, the appellant
herein had moved an application under Section 7-A of the Juvenile Justice (Care
and Protection of Children) Act, 2000 (hereinafter, being referred to as JJ Act, 2000)
before the learned Chief Judicial Magistrate claiming that he was a juvenile as on
the date of the incident, i.e., 27" July, 2011. In the said application, reliance was
placed by the appellant on his own horoscope. However, the Chief Judicial
Magistrate proceeded to reject the said application.

When the matter was committed by the Chief Judicial Magistrate to the trial
Court, a fresh petition under Section 7-A of the JJ Act, 2000 was filed by the
appellant claiming himself to be a juvenile in conflict with law which was rejected
vide order dated 28th November, 2011 considering the fact that earlier the Chief 3
Judicial Magistrate had rejected a similar application preferred by the appellant.

The appellant filed an application at the earliest point of time raising the claim
of juvenility based on a horoscope before the learned Chief Judicial Magistrate. The
said application was rejected. However, before the trail Court, the birth certificate
was presented and a plea for determination of age was raised. Learned trail Court
rejected the said prayer by observing that even thought the birth certificate was
issued in the year 1995, the same was not presented along with the application filed
earlier before the learned Chief Judicial Magistrate.

We find that proper inquiry in accordance with the provisions of the JJ Act,
2000 or the JJ Act, 2015 was not carried out so to consider the prayer made by the
appellant to be treated as juvenile on the date of incident even though the plea was
raised at the earliest opportunity. It can be said without a cavil of doubt that the plea
of juvenility raised by the appellant could not have been thrown out without
conducting proper inquiry.
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In the wake of the above discussion, we hereby direct that the learned first
Additional Sessions Judge, Darbhanga shall conduct a thorough inquiry to
determine the age/date of birth of the appellant in accordance with the procedure
provided under the JJ Act, 2015 and the rules framed thereunder.

[ ]
237. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)

ACT, 2015 — Sections 14, 15, 17, 18, 19 and 101

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN)

RULES, 2016 — Rules 10, 10A and 13

(1) Preliminary assessment in heinous offences — Timeline — Whether
prescribed period of three months for completion of preliminary
assessment u/s 15 of the Act is mandatory? Held, No — It is only
directory.

(i) Appeal under the Act — Competent court — Children’s Court and
Sessions Court should be read in alternative — Where Children’s
Courtis available, even if the appeal is preferred before the Sessions
Court, it has to be considered by the Children’s Court — Where no
Children’s Court is available, the power is to be exercised by the
Sessions Court.

(iii) Order passed u/s 18(3) of the Act after preliminary assessment —
Limitation for filing appeal — Neither any time period has been fixed
for filing the appeal nor any provision has been made for
condonation of delay — In order to make the Act workable, the
Supreme Court taking guidance from Section 101(1) of the Act, held
that appeal u/s 101(2) of the Act can be filed within a period of 30
days — Appellate Court can entertain the appeal after the expiry of
the aforesaid period, provided sufficient cause is shown — Endeavour
has to be made to decide such appeal within a period of 30 days.

fPaR <M (@@ o @G Td G9Rev) ARAFRE, 2015 — YR

14, 15, 17, 18, 19 T4 101

fPeiR I (@Ta®! B IENE Ud GvevD) 9, 2016 — SIRTE 10,

10% U9 13

(i) STET RTEN # URfAe fAuRer — i — = R~ aw &t
gRT 15 & 3Aqtd IRMS FRer & gof 1 @ fog fafda &=
g @ FuiRa @y e 8?7 sififtwiRa, 81 — a8 oad
[FERI R
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(ii) IfRf e & sfaifa il — WeW ~Ted — SIa® ARy 3R
TF e B dBfeqd w9 F UG SFT a1y — ol 9Tl
T SUAS B, 981 ol B 9 UAed $ GAe A TR
P TS B, 89 R qid® AT gRT & R far s anfee
— T8l PIS AP ATAT SUSS T8l & T8l Sad Ifdd BT JANT
3 e §RT faar S |

(iii) RS iR & g aIfRfae & grT 18(3) & 3l wRa e
— i TR R o IRART — i TR ¥ @ fog T @
DI T AT TT B TF B AR T Ao A 99 > o I
e foar T & — fAfEs @ araEiRe T M @ i S=aE
T A SR B 9RT 101(1) ¥ ARG ofd gY fwfeiRa
foar fr Rf M & aRT 101Q2) & oidvia i 30 g #i
A & MR UK & A1 Haxil § — AT ARTAT SWRIa
THER & SN @ 918 f ol R fIaR o w&ar §, suKi
% Taie SRor g9 A7 8 — U o 30 g @ sEfyr &
AR FRIEa =7 &1y far e anfeg |

Child in Conflict with Law through his Mother v. State of
Karnataka and anr.

Judgment dated 07.05.2024 passed by the Supreme Court in
Criminal Appeal No. 2411 of 2024, reported in AIR 2024 SC 3191

Relevant extracts from the judgment:

The rule of casus omissus i.e. “what has not been provided in the statute
cannot be supplied by the courts” is the strict rule of interpretation. However, there
are certain exceptions thereto. Para 19 of the judgment of this Court in Surjit Singh
Kalra v. Union of India, (1991) 2 SCC 87 throws light thereon. The same is
extracted below:

“True it is not permissible to read words in a statute which are
not there, but “where the alternative lies between either
supplying by implication words which appear to have been
accidentally omitted, or adopting a construction which deprives
certain existing words of all meaning, it is permissible to supply
the words’ (Craies Statute Law, 7" Edn., p. 109). Similar are the
observations in Hameedia Hardware Stores v. B. Mohan Lal
Sowcar, (1988) 2 SCC 513 wherein it was observed that the
court construing a provision should not easily read into it words
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which have not been expressly enacted but having regard to the
context in which a provision appears and the object of the statute
in which the said provision is enacted the court should construe
it in a harmonious way to make it meaningful. An attempt must
always be made so to reconcile the relevant provisions as to
advance the remedy intended by the statute. (See: Siraj-ul-Haq
Khan v. Sunni Central Board of Wakf, AIR 1959 SC 198.”

The issue was thereafter considered by this Court in Rajbir Singh Dalal
(Dr.) v. Chaudhari Devi Lal University, (2008) 9 SCC 284. In the aforesaid case
this Court observed as: “where the alternative lies between either supplying by
implication words which appear to have been accidentally omitted, or adopting a
strict construction which leads to absurdity or deprives certain existing words of all
meaning, and in this situation it is permissible to supply the words (vide Principles
of Statutory Interpretation by Justice G.P. Singh, 9" Edn., pp. 71-76).” This Court
also considered the traditional principles of interpretation known as the “Mimansa
rules of interpretation”. The issue under consideration in the aforesaid case was
regarding requisite academic qualification for appointment to the post of Reader in
the University in Public Administration. Applying the tools of interpretation, this
Court opined that “relevant subject” should be inserted in the qualification required
for the post of Reader after the words “at the Master's degree level” to give the rules
a purposive interpretation by filling in the gap.

The same principles were followed by this Court in CBI v. Ramesh Gelli,
(2016) 3 SCC 788.

In our opinion, the guidance as is evident from sub-section (4) of Section 14
of the Act enabling the Chief Judicial Magistrate or Chief Metropolitan Magistrate
to extend the period of inquiry as envisaged under Section 14(1), shall apply for
extension of period as envisaged in sub-section (3) also. Such an extension can be
granted for a limited period for the reasons to be recorded in writing. While
considering the prayer for extension of time, the delay in receipt of opinion of the
experts shall be a relevant factor. This shall be in the spirit of the Act and giving
the same a purposive meaning.

We approve the views expressed by the High Court of Madhya Pradesh
in Bhola v. State of M.P., 2019 SCC OnLine MP 521 and the High Court in Delhi
in X (Juvenile) v. State (NCT of Delhi), 2023 SCC OnLine Del 5063 which while
dealing with the provisions of Section 14 of the Act have held that the time period
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prescribed for completion of the preliminary assessment is not mandatory but
merely directory in nature. We also approve the views expressed by the High Court
of Punjab and Haryana in Neeraj v. State of Haryana, 2005 SCC OnLine P&H
611 and by the High Court of Delhi in X v. State, 2019 SCC OnLine Del 11164
which also expressed similar views while dealing with the pari materia provisions
of the repealed Juvenile Justice (Care and Protection of Children) Act, 2000.

In view of our aforesaid discussions, the present appeal is disposed of with
the following directions:

(1)  The provision of Section 14(3) of the Act, providing for the period of three
months for completion of a preliminary assessment under Section 15 of the Act, is
not mandatory. The same is held to be directory. The period can be extended, for
the reasons to be recorded in writing, by the Chief Judicial Magistrate or, as the
case may be, the Chief Metropolitan Magistrate.

(if) The words “Children's Court” and “Court of Session” in the Juvenile Justice
(Care and Protection of Children) Act, 2015 and the 2016 Rules shall be read
interchangeably. Primarily jurisdiction vests in the Children's Court. However, in
the absence of constitution of such Children's Court in the district, the power to be
exercised under the Act is vested with the Court of Session.

(iii) Appeal, under Section 101(2) of the Act against an order of the Board passed
under Section 15 of the Act, can be filed within a period of 30 days. The appellate
court can entertain the appeal after the expiry of the aforesaid period, provided
sufficient cause is shown. Endeavour has to be made to decide any such appeal filed
within a period of 30 days.

(iv) There is no error in exercise of revisional jurisdiction by the High Court in
the present matter.

(v) There is no error in the order dated 15.11.2023 [Manasa Rajan v. State of
Karnataka, 2023 SCC OnLine Kar 189] passed by the High Court dealing with the
procedure as provided for under the Act in terms of Section 7(4) thereof.

(vi) The order passed by the Board as signed by the Principal Magistrate on
05.04.2022 was final. However, the same is subject to right of appeal of the
aggrieved party. The appellant shall have the right of appeal against the aforesaid
order within a period of 10 days from today. The appellate authority shall make an
endeavour to decide the same within a period of two months from the date of filing.
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(vii) In all the orders passed by the courts, tribunals, boards and the quasi-judicial
authorities the names of the Presiding Officer and/or the Members who sign the
orders shall be mentioned. In case any identification number has been given, the
same can also be added.

(viii) The Presiding Officers and/or Members while passing the order shall
properly record presence of the parties and/or their counsel, the purpose for which
the matter is being adjourned and the party on whose behalf the adjournment has
been sought and granted.

238. MOTOR VEHICLES ACT, 1988 — Section 149 (2)(a)(ii)
CENTRAL MOTOR VEHICLES RULES, 1989 — Rule 9

(i)

(i)

Driving licence — Offending tanker was transport vehicle carrying
hazardous goods — Requirement of holding a licence to drive such
vehicle — Driver was holding licence to drive a transport vehicle — No
endorsement on the licence that he was authorised to drive a
transport vehicle carrying dangerous or hazardous goods — Driver
was not holding a valid driving licence as per the requirements of
Rule 9 of Central Rules, 1989 — Insurance Company is not liable —
However, direction to pay and recover is issued.

Assessment of compensation — Conventional head — 10% increase in
every three years — Enhancement of 10% increase would apply only
when the accident takes place after 3 years of the judgment passed
in case of National Insurance Company Limited v. Pranay Sethi, 2017
ACJ 2700 (SC).

Aiewa ST, 1988 — oIRT 149 (2)(®)(ii)
DI A W, 1989 — ¥ 9

(i)

AT IS — SeTaHRI CHY GaRAD AHH of S qrell
URaed I o — U 916 9o @ folg =i enka o= &
ST § — AT URTET d18d @ aIed D IrgAral eTiRa
FRAT o — A W B YOiHd T8l & I8 Gaxad g
RGPl MM o SM aTel IRIET a9 & a1 5q It o
— S DAT 1989 B W 9 B TR B ATEW Iy
e SRR eTRA 81 HRaT o — 9 Ul STRERT T8 §
— g, I B Td aEl B o e e mam)
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(i) ufddR &1 R — WRrEg MY — &k &9 af § 10 ufdera

gf& — 10 wfderd @ gfg s ot o ERft S19 geeT 7o
GG FaH ferfice %G qUg |l 2017 TS 2700 (Tae)
& A ¥ Uik fvfa & 3 o Swiq afed g8 a1

National Insurance Co. Ltd. v. Ashwini Sinha and ors.

Judgment dated 10.05.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Appeal No. 4465 of 2022, reported in
2024 ACJ 990

Relevant extracts from the judgment:

For driving a goods carriage carrying vehicles of dangerous or hazardous
goods, the driver should have a driving licence to drive a transport vehicle with
ability to read and write atleast Indian language out of those specified in 8th
Schedule of Constitution and he should also possess a certificate of
having successfully passed a course consisting of syllabus and periodicity
connected with transport of such goods. The syllabus has been provided in Rule 9
of Rules, 1989 Rules itself. Similarly, Rule 131 of Rules, 1989 requires that the
driver of the goods carriage is trained in handling the dangers posed during
transport of such goods.

As per Section 10 of Motor Vehicles Act, 1988, a licence can be granted to
drive a motor vehicle for a specified description. When certain additional
qualification are required for a driver to drive a goods carriage carrying hazardous
or dangerous goods, then such a vehicle would be of a specified description
requiring its licence or endorsement, as required under section 11 of Motor Vehicles
Act, 1988.

There is nothing on record to show that the driver of the offending Tanker
was having all the qualifications and training as required under Rule 9 of Central
Motor Vehicles Rules, 1989. The driving licence has been filed as Ex.NA 1.
According to this licence, the Driver was having the driving licence to drive
transport vehicles. There is no endorsement that he had a licence of driving goods
carriage carrying dangerous or hazardous goods. The verification report of licence
of the Driver is Ex.N.A.11. According to this verification report, the Driver of the
vehicle was authorized to drive motorcycle, LMV, LMV (cab), transport vehicle,
PSV (Public Services vehicle) badge type of vehicles only.

Thus, it is clear that non-applicant no.1 was not having driving licence to
drive the goods carriage carrying hazardous or dangerous substances. However, he
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was having the driving license to drive transport vehicles. Accordingly, the driver
was not having valid driving licence. However, the liability of the Insurance
Company shall be considered in the subsequent paragraphs.

The Supreme Court in the case of National Insurance Company Limited v.
Pranay Sethi, 2017 ACJ 2700 (SC) has held as under :-

“Reasonable figures on conventional heads, namely, loss of
estate, loss of consortium and funeral expenses should be Rs
15,000, Rs 40,000 and Rs 15,000 respectively. The aforesaid
amounts should be enhanced at the rate of 10% in every three
years.”

This enhancement in conventional head relates to the date of accident, which
will take place after 3 years of date of judgment passed in the case of Pranay Sethi
(supra) and not if an award is passed after 3 years of the judgment passed in the
case of Pranay Sethi (supra). For enhancement of conventional heads by 10% in
every 3 years the date of accident is material and not the date of award passed by
the Claims Tribunal. The enhancement by 10% would apply only when the accident
takes place after 3 years of the judgment passed in the case of Pranay Sethi (supra).

*239.MOTOR VEHICLES ACT, 1988 — Section 166

Compensation — Income — Determination — At the time of accident,
claimant was working as a teacher — Tribunal determined her income as
¥ 5,000/- per month — On the date of accident, minimum wages of a
skilled labour was % 8,735/- per month — In such a situation, monthly
income of a claimant cannot be assessed less than that of skilled labour —
Appellate Court determined claimant’s income as X 8,500/- per month
for assessment of compensation.

HIe] I e, 1988 — €T 166

gfdaR — M — ATYRY — Gl & T SHeR o REd & w9
H BRIRT off — AFRABOT 7 S A 5000 / — HUA UHE SraenRa
P — gHew RAe & @ @A AWE B YEad wergd
8735 /— wuY Ufawrs off — Wi Reifd # qraqR & 91 o ere
SfA® BT A ¥ HA FuiRa 98 1 o1 FHd — el =y A
YRIHR @ AT ¥ IEIR B A T 8500/ — HUY TS raenia
@ |
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240.

Mamta Yadav (Smt.) v. Amrat Singh & ors.

Order dated 22.12.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Miscellaneous Application No. 29 of
2019, reported in ILR 2024 MP 986

MOTOR VEHICLES ACT, 1988 — Section 173

EVIDENCE ACT, 1872 — Section 106

BHARATIYA SAKSHYA ADHINIYAM, 2023 — Section 109

Driving licence — Burden of proof — Driver of offending vehicle appeared
before the Claims Tribunal and filed reply but did not produce driving
licence — Adverse inference can be drawn against him to the effect that
he did not possess valid and effective driving licence at the time of
accident — Insurance Company is entitled to recover the compensation
from owner of vehicle after making payment of amount to claimant.

Arex = AfAfaH, 1988 — &IRT 173
ey AfRTH, 1872 — IRT 106
RO ey 94, 2023 — &IRT 109

e AT — Hgd BT YR — Secio=PdRI die P Fleld qral
SITHROT & \HET SURLIT §aT d SIa19 U e fave ArerT srgsif
TRId el B — SHe [Ieg I8 ufiema ey feren o1 9@ar © &
gHCAl & Y S U T AR ATt A1 g JEt off — dFw
FA FATR BT AR ST PFAE S S IearK] 8T & @Al |
gfddR ageT T DI ARBRT B |
New India Assurance Com. Ltd. v. Shri Punam Chandra
Kesharwani & ors.

Order dated 29.11.2023 passed by the High Court of Madhya
Pradesh in Miscellaneous Appeal No. 1373 of 2021, reported in
ILR 2024 MP 981

Relevant extracts from the order:

Learned counsel for the appellant argued that driver of the offending vehicle

did not have a driving licence and police filed Challan under Section 3/181 of the
Motor Vehicles Act, hence, he submitted that appellant/Insurance Company would
not be liable to pay compensation. The Tribunal did not accept the said contention
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of the appellant/Insurance Company and held in para 24 of the award that Insurance
Company had not produced any evidence from RTO that driver of the offending
vehicle had no valid and effective driving licence at the time of the accident.

It is true that it is the duty of Insurance Company to prove that owner and
driver have breached the terms and conditions of the insurance policy. In present
case, witness of Insurance Company, namely, E. Minj has filed affidavit by way of
evidence, where he has pointed out that the driver/owner of the offending vehicle
have no valid and effective licence at the time of the accident. He further stated that
in criminal charge sheet, police registered a charge under Section 3/181 of Motor
Vehicles Act for not having driving licence.

In present case owner/driver of the offending vehicle present before the
Tribunal and filed written statement and on perusal of the Seizure Memo (Ex. P/6)
police did not seize the driving licence of the driver of the offending vehicle.

Where the assured chooses to run away from the battle i.e. fails to defend the
allegation of having breach the terms of insurance policy by opting not to defend
the proceedings. A presumption could be drawn that he has done so because of the
fact that he has no case to defend. It is trite that a party in possession of best
evidence, if he withholds the same, an adverse inference can be drawn against him
that had the evidence been produced, the same would have been against said person.
As knowledge is personal to person possessed of the knowledge, his absence at the
trial would entitle the Insurance Company to a presumption against the
owner/driver.

In the present case, respondent No. 2 owner /driver of the offending vehicle
who was present before the trial Court and filed his written statement, after that he
proceed ex-parte, it means he ran away from the trial. Driver of the offending
vehicle is best man, who had knowledge that he had a valid and effective driving
licence at the time of the accident, but he withholds himself, so adverse inference
can be drawn against him.

Charge sheet has been filed against the driver of offending vehicle under
Section 3/181 of Motor Vehicles Act and according to the Seizure Memo EX. P/6,
no driving licence has been seized by the police from driver of the offending vehicle.
So negative liability cannot be imposed upon the Insurance Company to prove that
driver did not have a valid and effective licence. According to Section 106 of
Evidence Act, it is the duty of driver to produce driving licence before the Tribunal
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when he is present before the Tribunal and file a written statement, but he did not
produce driving licence, if he had. So an adverse inference shall be drawn against
him because it is the fact which is within his personal knowledge, therefore, it was
for him to disclose the fact that he has a driving licence.

So as per aforesaid evidence, perusal of the charge sheet which has been filed
by the police against the driver of the offending vehicle under Section 3/181 of
Motor Vehicles Act and driver was present before the Tribunal, but he did not
produce his driving licence before the Tribunal, so adverse inference can be drawn
against the driver/owner that he had not possessed driving licence at the time of the
accident.

So as per the aforesaid discussion, the appellant, therefore, proved that there
is a willful and conscious breach of terms and conditions of insurance policy.
Although in view of the judgment of the Supreme Court in case of Sohan Lal Passi
v. Sesh Reddy, (1996) 5 SCC 21; National Insurance Company Limited. v.
Swaran Singh and ors., (2004) 3 SCC 297 and United Insurance Company V.
Lehru and ors., (2003) 3 SCC 338, the appellant was under obligation to satisfy
third party liability but the appellant is entitled to recovery right from the owner
/driver of the offending vehicle i.e. respondent No. 2.

Hence, appeal is consequently allowed. It is directed that appellant will be
entitled to recover the amount of compensation paid along with the interest from
the respondent no. 2/owner. Respondent No. 2 shall deposit the compensation paid
by the appellant before the Claims Tribunal with the notice to the appellant within
eight weeks, failing which the appellant shall be entitled to pay interest at the rate
of 9 per cent per annum from the date of deposit of payment made by the appellant.
Appellant shall be entitled to recover amount in execution by its judgment without
any recourse to independent civil proceeding.

241. NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT,
1985 — Sections 2(viiia), 8, 9, 21 and 29
NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES RULES,
1985 — Rule 52A
Essential narcotic drug — Cough syrups — 90 boxes of Onerex cough
syrup containing codeine were seized from the possession of accused
persons — Codeine and its salts are included in the category of essential
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narcotic drug u/s 9 (1) (a) (va) of NDPS Act and Rule 52A(3) of the Rules
of 1985 — Dealing in such narcotic drug even for medical and scientific
purpose must be in the manner provided by provisions of the Act and
Rules made thereunder — Rule 52 A prohibits any person from possessing
any essential narcotic drug and its violation is punishable under the Act.
[Union of India and anr. v. Sanjeev V. Deshphande, (2014) 13 SCC 1
followed]

wWUd ARy 3R Ay vl ifdfraw, 1985 — GIRTG 2(viiid),
8,9 21 7d 29

W@ AN iR ATy usref 7w, 1985 — e 52

IR H WD AN — F% RRU — Ifga afaadl & o &
HIEM I A-RA F6 (kT 3 90 e o= 5 & — S iR
S @l YA.SLULTE. I H @ gRT 9 (1) (d) (vd) T8 TA.ILEITN
¥, 1985 & I 52%(3) & T MWD WS TR B Hof
i wftafea § — fRfecia sk dofe Sgewl 3g @ T w@e
3SR &1 STANT AR 3R Sua iavia T T w9 aftta
YTl §RT 978 T3 Qfd ¥ 891 a1feg — M 529 et o safaa
3! fodl 4 sTavge w@Hue N B wE=T s HRar @ Ud sHer
Soe BT IBFTH & ST v B

(JT7 3% P VT o9 faeg Gofld & 99vey, (2014)
13 TEEI 1 AR

Dubraj Singh Patel & anr. v. State of M.P.

Order dated 03.01.2024 passed by the High Court of Madhya
Pradesh in Criminal Revision No. 1738 of 2023, reported in
ILR 2024 MP 1053

Relevant extracts from the order:

Rule 52A sub-rule 3 mentions codeine and its salts as essential narcotic drugs.
Entry 35 in notification of 14.11.1985 was titled 'manufactured narcotic drug'. By
notification of 2014, codeine and its salts are included in category of essential
narcotic drugs under Section 9(1)(a) (va) of N.D.P.S. Act, 1985. Therefore, Rule
52A regulates the manner of possession and related activities in respect of said salts
under Entry No0.35. Section 21 of N.D.P.S. Act provides for prosecution for
contravention of any provision of N.D.P.S. Act or any rule made thereunder. Rule
52A prohibits any person from possessing any essential narcotic drug. Salts
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contained in Rule 52A will be considered as essential narcotic drug, though they
may also be covered under Drug and Cosmetic Act including cough syrup
containing codeine phosphate.

Supreme Court in case of Union of India and another v. Sanjeev V.
Deshphande, (2014) 13 SCC 1 has held that dealing in narcotic drugs and
psychotropic substances is for medical and scientific purpose does not by itself lift
the embargo created under Section 8(c) and such a dealing must be in manner and
extent provided by provisions of Act and Rules made thereunder. In view of
amended notification issued by Union of India, violations of Rule 52A will be
covered under N.D.P.S. Act and penal provisions will be attracted.

242. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 138 and 139

(i) Dishonour of cheque — Presumption u/s 139 of the Act when arises
and its effect explained — Once complainant discharges the
burden to prove that the cheque was issued for discharge of debt,
presumption u/s 139 shifts the evidential burden on the accused
to prove the contrary — Nature of evidence required to shift the
evidential burden — It need not necessarily be direct evidence i.e.
oral or documentary evidence or admission made by the opposite
party — It may comprise of circumstantial evidence or
presumption of fact or law — If the evidential burden is not
discharged, presumed fact will have to be taken to be true,
without expecting complainant to do anything further.

(i) Standard of proof to rebut the presumption — Accused is not
expected to prove the non- existence of the presumed fact beyond
reasonable doubt, but he must meet the standard of
preponderance of probabilities, similar to defendant in a civil
proceeding.

ey foraa sfaifas, 1881 — &IRTT 138 U9 139

() AP P IR — URT 139 B AT SYIRUT B ST~ BN TG
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Rajesh Jain v. Ajay Singh

Judgment dated 09.10.2023 passed by the Supreme Court in

Criminal Appeal No. 3126 of 2023 referred in 10 SCC 148
Relevant extracts from the judgment:

The five (5) acts as set out in K Bhaskaran v. Sankaran Vaidhyan Balan
and anr., AIR 1999 SC 3762 are, generally speaking, matters of record and would
be available in the form of documentary evidence as early as, at the stage of filing
the complaint and initiating prosecution. Apart from the above acts, it is also to be
proved that cheque was issued in discharge of a debt or liability (Ingredient no. (ii)
in M/S Gimplex Private Limited v. Manoj Goel AIRONLINE 2021 SC 865). The
burden of proving this fact, like the other facts, would have ordinarily fallen upon
the complainant. However, through the introduction of a presumptive device in
Section 139 of the NI Act, the Parliament has sought to overcome the general norm
as stated in Section 102 of the Evidence Act and has, thereby fixed the onus of
proving the same on the accused. Section 139, in that sense, is an example of a
reverse onus clause and requires the accused to prove the non-existence of the
presumed fact, i.e., that cheque was not issued in discharge of a debt/liability.

There are two senses in which the phrase ‘burden of proof” is used in the
Indian Evidence Act, 1872 (Evidence Act, hereinafter). One is the burden of proof
arising as a matter of pleading and the other is the one which deals with the question
as to who has first to prove a particular fact. The former is called the ‘legal burden’
and it never shifts, the latter is called the ‘evidential burden’ and it shifts from one
side to the other.
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As soon as the complainant discharges the burden to prove that the instrument,
say a cheque, was issued by the accused for discharge of debt, the presumptive
device under Section 139 of the Act helps shifting the burden on the accused. The
effect of the presumption, in that sense, is to transfer the evidential burden on the
accused of proving that the cheque was not received by the Bank towards the
discharge of any liability. Until this evidential burden is discharged by the accused,
the presumed fact will have to be taken to be true, without expecting the
complainant to do anything further.

The standard of proof to discharge this evidential burden is not as heavy as
that usually seen in situations where the prosecution is required to prove the guilt
of an accused. The accused is not expected to prove the non-existence of the
presumed fact beyond reasonable doubt. The accused must meet the standard of
‘preponderance of probabilities’, similar to a defendant in a civil proceeding.

The accused may adduce direct evidence to prove that the instrument was not
issued in discharge of a debt/liability and, if he adduces acceptable evidence, the
burden again shifts to the complainant. At the same time, the accused may also rely
upon circumstantial evidence and, if the circumstances so relied upon are
compelling the burden may likewise shift to the complainant. It is open for him to
also rely upon presumptions of fact, for instance those mentioned in Section 114
and other sections of the Evidence Act. The burden of proof may shift by
presumptions of law or fact. In Kundanlal v. Custodian Evacuee Property AIR
1961 SC 1316 when the creditor had failed to produce his account books, this Court
raised a presumption of fact under Section 114, that the evidence, if produced would
have shown the non-existence of consideration. Though, in that case, this Court was
dealing with the presumptive clause in Section 118 NI Act, since the nature of the
presumptive clauses in Section 118 and 139 is the same, the analogy can be
extended and applied in the context of Section 139 as well.

243. NEGOTIABLE INSTRUMENTS ACT, 1881 — Sections 138 and 142
Dishonour of cheque — Territorial jurisdiction — Complainant is a PAN
India Company having branches all over India — Whether it can file
complaint for dishonour of cheque at a place of its choice, even where no
transaction has taken place? Held, No — PAN India Companies are not
free to file cases at places of their will, causing difficulty to accused in
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defending their case, just by presenting the cheque at a particular place
creating cause of action — Legally and technically, the complaint can be
filed at any such place but considering larger interest of justice, such
liberty cannot be given and it would have been proper to present the
cheque at place where transaction has taken place between the parties or
in place where accused is residing so that matter can be resolved speedily.

sty forad ifafaH, 1881 — 9IRTY 138 Td 142
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R gl AfAgaa e wRar § o Ama &1 AR @Ra afa |
B BT |

Mahindra & Mahindra Financial Services Ltd. (M/s.) v.

Kamdhenu Company Pvt. Ltd. & ors.

Order dated 28.08.2023 passed by the High Court in Miscellaneous

Criminal Case No. 12136 of 2012, reported in ILR 2024 MP 180
Relevant extracts from the order:

Petitioner is a PAN India company having its branches all over India. It’s
headquarter is at Mumbai. Respondent company was made dealer of petitioner
company at Kolkata. Agreement and other documents were also signed at Kolkata
and trade and other transactions were done at Kolkata or in Assam. Respondent
company is having it’s office in Assam at Dibrugarh. Petitioner company has filed
complaint at Bhopal as cheque has been presented at Bhopal by regional office of
the company. PAN Indian companies are not free to file cases at places of their will.
PAN Indian companies cannot present cheques at distant places on their will so that
respondent/accused may have difficulty in defending it’s case and order can be
obtained from Court easily unopposed. No transaction of petitioner company has
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taken place at Bhopal. Only cheque has been presented at Bhopal to create cause of
action. Legally and technically, petitioner company can file complaint case at
Bhopal as cheque has been presented at Bhopal and information has also been
received at regional office at Bhopal regarding bouncing of cheque. But,
considering larger interest of justice, it would have been proper for PAN Indian
companies to present the cheque at place where transaction has taken place between
the parties or in place where respondent is residing so that matter can be resolved
speedily, as service of summons and contesting of case will be easy and smooth for
the parties where parties had done their transactions. PAN Indian company cannot
be given liberty to present cheques at any place in India according to their will and
get arrest warrants or summons issued to respondent, who will have great difficulty
in approaching said place to contest the case.

244, PARTNERSHIP ACT, 1932 — Sections 42 and 43

LIMITATION ACT, 1963 — Section 3 and Article 5

(i) Suit for dissolution of firm and rendition of accounts — Limitation —
Period of limitation is three years from the date of dissolution —
Partnership was a partnership at will and one of the partners died
in the year 1984 — Partnership stands dissolved automatically on the
date of death of partner — Suit was filed in the year 1996 i.e. after
three years of dissolution — It is apparently barred by limitation.

(if) Plea of limitation not set up as a defence — Even if plea of limitation
is not set up as a defence, the Court has to dismiss the suit if it is
barred by limitation.

ARfERY arfdfea, 1932 — €RIG 42 U9 43
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S. Shivraj Reddy (D) through His LRs. and anr. v. S.
Raghuraj Reddy and ors.

Judgment dated 16.05.2024 passed by the Supreme Court in Civil
Appeal No. 6459 of 2024, reported in AIR 2024 SC 2897

Relevant extracts from the judgment:

A fervent plea was raised by learned Counsel for the Respondents that the
firm continued to exist even after the death of Shri M. Balraj Reddy, and the
business activities were continued by the firm. Even if it is assumed for the sake of
argument that the partners were carrying on the business activities after the death
of Shri M. Balraj Reddy, there cannot be any doubt that the firm stood dissolved
automatically in the year 1984 as mandated Under Section 42(c) of the Act unless
and until there was a contract between the remaining partners of the firm to the
contrary. There is of course, no such averment by the Respondents. The business
activities even if carried on by the remaining partners of the firm after the death of
Shri M. Balraj Reddy, would be deemed to be carried in their individual capacity
in the circumstances noted above.

The period of limitation for filing a suit for rendition of account is three years
from the date of dissolution. In the present case, the firm dissolved in year 1984 by
virtue of death of Shri M. Balraj Reddy and thus, the suit could only have been
instituted within a period of three years from that event. Indisputably, the suit came
to be filed in the year 1996 and was clearly time-barred, therefore, learned Single
Judge was justified in accepting the C.C.C. Appeal No. 35 of 1999 and rejecting
the suit as being hopelessly barred by limitation.

245. PREVENTION OF MONEY LAUNDERING ACT, 2002 — Section 19
(i) Money Laundering — Section 19 of the Act provides for the phrase
“as soon as may be” to inform grounds of arrest — Meaning and
connotation of phrase explained.
(if) Information of ground of arrest — If accused is informed or made
aware orally about the grounds of arrest at the time of his arrest and
is furnished a written communication about the grounds of arrest as
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soon as may be i.e. as early as possible that would be sufficient
compliance of section 19 of the Act — The arrestee should be
informed of ground of arrest within 24 hours of arrest (Vijay
Madanlal Choudhary v. Union of India, (2023) 12 SCC 1 followed)

e=-9ee faRer afSfegE, 2002 — &RT 19
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Ram Kishor Arora v. Directorate of Enforcement

Judgment dated 15.12.2023 passed by the Supreme Court in
Criminal Appeal No. 3865 of 2023, reported in (2024) 7 SCC 599

Relevant extracts from the judgment:

The expression “as soon as may be” contained in Section 19 PMLA is required
to be construed as — “as early as possible without avoidable delay” or “within
reasonably convenient” or “reasonably requisite” period of time. Since by way of
safeguard a duty is cast upon the officer concerned to forward a copy of the order
along with the material in his possession to the adjudicating authority immediately
after the arrest of the person, and to take the person arrested to the court concerned
within 24 hours of the arrest, in our opinion, the reasonably convenient or reasonably
requisite time to inform the arrestee about the grounds of his arrest would be twenty-
four hours of the arrest.

In Vijay Madanlal Choudhary v. Union of India, (2023)12 SCC 1, it has been
categorically held that so long as the person has been informed about the grounds
of his arrest, that is sufficient compliance with mandate of Article 22(1) of
the Constitution. It is also observed that the arrested person before being produced
before the Special Court within twenty-four hours or for that purposes of remand on
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each occasion, the Court is free to look into the relevant records made available by
the authority about the involvement of the arrested person in the offence of money-
laundering. Therefore, in our opinion the person arrested, if he is informed or made
aware orally about the grounds of arrest at the time of his arrest and is furnished a
written communication about the grounds of arrest as soon as may be i.e. as early as
possible and within reasonably convenient and requisite time of twenty-four hours of
his arrest, that would be sufficient compliance of not only Section 19 PMLA but also
of Article 22(1) of the Constitution of India.

As discernible from the judgment in Pankaj Bansal v. Union of India, (2024)
7 SCC 576 also noticing the inconsistent practice being followed by the officers
arresting the persons under Section 19 PMLA, directed to furnish the grounds of
arrest in writing as a matter of course, “henceforth”, meaning thereby from the date
of the pronouncement of the judgment. The very use of the word “henceforth”
implied that the said requirement of furnishing grounds of arrest in writing to the
arrested person as soon as after his arrest was not mandatory or obligatory till the
date of the said judgment. The submission of the learned Senior Counsel Mr Singhvi
for the appellant that the said judgment was required to be given effect
retrospectively cannot be accepted when the judgment itself states that it would be
necessary “henceforth” that a copy of such written grounds of arrest is furnished to
the arrested person as a matter of course and without exception. Hence, non-
furnishing of grounds of arrest in writing till the date of pronouncement of judgment
in Pankaj Bansal (supra) case could neither be held to be illegal nor the action of the
officer concerned in not furnishing the same in writing could be faulted with. As such,
the action of informing the person arrested about the grounds of his arrest is a
sufficient compliance of Section 19 PMLA as also Article 22(1) of the Constitution
of India, as held in Vijay Madanlal (supra).

[ ]

246. PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT,

2005 — Sections 2(f), 3 and 17
(i) Maintenance — Entitlement of — It is not mandatory for aggrieved
to actually reside with the respondent at the time of commission of
domestic violence and merely entitlement to reside in the shared
household u/s 17 of Act is sufficient to seek relief under the Act — It
IS not necessary that domestic relationship with respondent should
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subsist at the time of filing of application — It is sufficient if such
domestic relationship subsisted at any point of time or the aggrieved
had the right to live in shared household and subjected to domestic
violence. (Prabha Tyagi v. Kamlesh Devi, AIR 2022 SC 2331 followed)

(i) Domestic Violence — Economic abuse — Aggrieved was compelled to
live separately, payment of monthly maintenance was stopped for
the last three years and was deprived from getting insurance money
of her husband after his death — This Prima facie establishes the fact
of economic abuse constituting domestic violence — Conduct of
parties even prior to the commencement of the Act, 2005 can be
taken into consideration while passing order under the Act.
(Saraswatty v. Babu, 2014 (3) SCC 712 followed).
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Manohar Lal Jain and anr. v. Smt. Urmila

Order dated 19.07.2023 passed by the High Court of Madhya
Pradesh in Criminal Revision No. 325 of 2021 (Indore Bench),
reported in ILR 2024 MP 159
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Relevant extracts from the order:

Since the petitioners are coming in relationship with respondent and before
2006, they lived together in a shared household, the stand regarding non existence
of domestic relationship is found without leg. On this aspect, the law laid down by
Hon’ble Supreme Court in judgment rendered in Prabha Tyagi v. Kamlesh Devi,
AIR 2022 SC 2331, is condign to quote here:-

“(i1) Whether it is mandatory for the aggrieved person to reside
with those persons against whom the allegations have been
levied at the point of commission of violence?”

It is held that it is not mandatory for the aggrieved person, when
she is related by consanguinity, marriage or through a
relationship in the nature of marriage, adoption or are family
members living together as a joint family, to actually reside with
those persons against whom the allegations have been levelled
at the time of commission of domestic violence. If a woman has
the right to reside in the shared household under Section 17 of
the D.V. Act and such a woman becomes an aggrieved person
or victim of domestic violence, she can seek reliefs under the
provisions of D.V. Act including enforcement of her right to live
in a shared household.

(iii) Whether there should be a subsisting domestic relationship
between the aggrieved person and the person against whom the
relief is claimed?”

It is held that there should be a subsisting domestic relationship
between the aggrieved person and the person against whom the
relief is claimed vis-avis allegation of domestic violence.
However, it is not necessary that at the time of filing of an
application by an aggrieved person, the domestic relationship
should be subsisting. In other words, even if an aggrieved person
is not in a domestic relationship with the respondent in a shared
household at the time of filing of an application under Section
12 of the D.V. Act but has at any point of time lived so or had
the right to live and has been subjected to domestic violence or
is later subjected to domestic violence on account of the
domestic relationship, is entitled to file an application under
Section 12 of the D.V. Act.
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In this case, it is undisputed that the respondent is sister-in-law of petitioner
No. 1, therefore, she has relationship with petitioners. She would be regarded in
domestic relationship with petitioners.

The definition clause mandates that domestic violence has the same meaning
as assigned in Section 3. As per Section 3 of D.V. Act, domestic violence includes
causing physical abuse, sexual abuse, verbal and emotional abuse and economic
abuse.

It is established from the record that respondent was compelled to live
separately. It is admitted fact that earlier Rs.10,000/-was being given to the
respondent per month as maintenance and now it is stopped since the year 2012. As
per allegations made by the respondent, the petitioners had also deprived her for
getting insurance money of her husband after his death. As such the fact of
economic abuse is prima-facie evinced in favour of respondent. In this regard, the
law laid down by Hon’ble Supreme Court in judgment Saraswatty v. Babu, 2014
(3) SCC 712 provides the guidelines. Hon’ble Supreme Court has also held that the
conduct of parties even prior to commencement of Domestic Violence Act, 2005
can be taken into consideration while passing the order under the provisions of
Domestic Violence Act. Under these guidelines, it can be ascertained that since the
respondent was subjected to domestic violence before the year 2015, she cannot be
debarred from getting protection under D.V. Act, 2005 in later years.

[ ]
247. SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION

OF ATROCITIES) ACT, 1989 — Section 14 A(2)

(i) Second criminal appeal — Maintainability — Provision contained in
section 14A of the Act is with non obstante clause and therefore,
being a Special Act it has an overriding effect on the provisions
under the other laws — Appeal shall lie to the High Court against an
order of the Special Court or the exclusive Special Court granting or
refusing bail — No bar is put u/s 14A to challenge the fresh order by
filing an appeal under Sub-section (2) — Thus, appeal u/s 14A(2) of
the Act is maintainable against a fresh order passed by the Special
Court rejecting the subsequent application for grant of bail.

(i) Non obstante clause — Effect — It is a legislative device to give
overriding effect to a particular section or the Statute as a whole, in
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case of any conflict or inconsistency over the provisions of the same
Act or other Acts — Purpose is to provide full operation of enacting
provision without any obstruction.
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Ketan v. State of M.P. & ors.

Order dated 31.08.2023 passed by the High Court of Madhya
Pradesh (Indore Bench) in Criminal Appeal No. 7453 of 2023,
reported in ILR 2024 MP 118

Relevant extracts from the order:

A non obstante clause is generally incorporated in a statute to give
overriding effect to a particular section or the statute as a whole. The meaning
of” non obstante clause’ has been explained in the Advanced Law Lexicon by P.
Ramnath Aiyar as follows: -

“Non obstante clause. A clause in a statute which overrides all
provisions of the statute. It is usually worded:

‘Notwithstanding anything in....” Need not always have effect of
cutting down clear terms of enactment. Enacting part when clear
can Control non obstante clause.
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A clause used in public and private instruments intended to
preclude, in advance, any interpretation contrary to certain
declared objects or purposes.

A clause beginning with ‘notwithstanding anything contained in
this Act or in some particular provision in the Act or in some
particular Act or in any law for the time being in force’, is
sometimes appended to a section in the beginning, with a view
to give the enacting part of the section in case of conflict an
overriding effect over the provision or Act mentioned in the non
obstante clause. It is equivalent to saying that in spite of the
provision or Act mentioned in the non obstante clause, the
enactment following it will have its full operation or that the
provisions embraced in the non obstante clause will not be an
impediment for the operation of the enactment. Thus a non
obstante clause may be used as a legislative device to modify
the ambit of the provision or law mentioned in the non obstante
clause or to override it in specified circumstances. (See page
364 of Principles of Statutory Interpretation by Justice G.P.
Singh, 12™" Edition 2010.)

Thus, it is quite vivid that a non obstante clause is a legislative device
which is employed by the competent Legislature to give overriding effect in case
of any conflict or inconsistency over the provisions of the same Act or other
Acts. The purpose of non obstante clause is to provide the way for full operation
of enacting provision without any impediment of obstruction of any provisions
of the same Act or any other Act. The main object is to provide full operation of
the Act.

The appellant has applied before the Special Court by filing application
with changed circumstances for grant of bail and the said application has been
dismissed by the impugned order. From reading the entire provisions of Section
14-A of the Act and as herein-above discussed, the provision is with non
obstante clause and being a special Act has overriding effect on the provisions
under the other law. It has been provided under Sub-Section (2) of Section 14-
A that an appeal shall lie to the High Court against an order of the Special Court
or the Exclusive Special Court granting or refusing bail. There is no bar by the
legislature under Section 14-A to challenge the fresh order by filing an appeal
under Sub-section (2).
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Considering the provisions of Section 14-A(2) of the Act that Criminal
Appeal is maintainable against an order of the Special Court or the Exclusive
Special Court granting or refusing bail, it is an apparent that after rejection or
withdrawal of Criminal Appeal before this Court and approaching the Special
Court for grant of bail with the changed circumstances, the order passed by the
trial Court is fresh order on merit and, therefore, the same can be challenged
under Section 14-A(2) by filing an appeal. Thus, an appeal under Section 14-
A(2) of the Act is maintainable against a fresh order passed by the Special Court
rejecting the subsequent application for grant of bail irrespective of the fact
whether the appeals are mentioned as second, third or fourth. The mere
mentioning of Criminal Appeal as second, third or fourth would not change the
right of the applicant to challenge the fresh order. The same has to be treated to
be first Criminal Appeal and the impugned order can be examined on its own

merit.

248. SPECIFIC RELIEF ACT, 1963 — Section 16 (c)

(i)

(i)

Suit for specific performance of agreement to sell — “Readiness” and
“willingness” — Continuous readiness and willingness of the plaintiff
is to be averred and proved — It is a condition precedent to obtain
the relief of specific performance — Distinction between both the
terms explained.

‘Readiness’ and ‘willingness’ — Agreement to sell was executed on
07.06.1993 — Defendant agreed to execute sale deed in favour of
plaintiff within one year after getting the suit property surveyed —
Plaintiff has not taken any step in getting the suit property surveyed
— After lapse of a period of 3 years from the date of agreement, legal
notice was issued for the first time on 30.05.1996 — Suit was filed on
09.06.1997 at the fag end of the expiration of limitation — No
explanation offered for the delay — ‘Readiness’ and ‘willingness’ not
found proved — Plaintiff is not entitled to an equitable relief of
specific performance.

fafAfese argam sifdifam,1963 — 1”7 16 (1)

(i)

fasra argey @ faffds U™ 3g 9 — "IN’ wd “daRar”
— ) B AR TARY Y qoRaT D1 A vd yAif faar
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ST @ifey — fafAfde srgure &1 gAY T SR @ I8 gaadi
TR B — ST TSRT BT AR THSIAT 47|

(i) “TARY” Td “qeaRar” — fawyg ey f&Ai® 07.06.1993 31 fafea
g o — gAY <1 a1l & U # dq FWi| @ §d 8 B
9% (& 9§ @ W) Ay 13 fFeafea &= @@ fdar o — 9
9 9K WHfT BT T4 B Bg DI HIA 6] SOl — (AT
faqie & 3 9§ SWIT YoM IR faAi% 30.05.1996 B fafdw Afew
fear T — R FTe B A Y R 919 fRFi® 09.06.1997
B URIA AT T — AT & P W] T8 fear -
R ge “IaRar”’ I g uig 18 — ardt ffAfde srgures
@ AT AT BT ARBRI T |

Pydi Ramana @ Ramulu v. Davarasety Manmadha Rao

Judgment dated 10.07.2024 passed by the Supreme Court in Civil

Appeal No. 434 of 2013, reported in (2024) 7 SCC 515

Relevant extracts from the judgment:

There is a distinction between the terms ‘readiness’ and ‘willingness’. ‘Readiness’
is the capacity of the plaintiff to perform the contract which includes his financial
position to pay the sale consideration. ‘Willingness’ is the conduct of the party. In
the instant case, even according to the concurrent findings recorded by the courts
below, it would emerge that the plaintiff had been able to successfully prove the sale
agreement dated 07.06.1993 Ex. A1 on which date X 2,005/- was paid by the plaintiff
to the defendant. The evidence on record tendered by plaintiff came to be accepted
by all the courts and judgments of courts below would also indicate that further
amount towards sales consideration in a sum of X 17,000/- was paid by plaintiff to
defendant on 23.06.1993 and same was endorsed by him.

As rightly pointed out by the trial court, the respondent-plaintiff has not
produced any satisfactory evidence to prove his readiness and willingness. As regards
‘willingness’ of the plaintiff to perform his part of the contract, the conduct of the
plaintiff warranting the performance has to be looked into. The following conduct of
the plaintiff warrants consideration:

(a) Plaintiff got issued legal notice nearly after two years after the expiry of one
year period as prescribed in the agreement.
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(b)

(©)

(d)

Plaintiff has not brought anything on record to prove that he contacted the
Defendant after the expiry of one year period and was interested in finalising
the deed.

There was total inaction of the Plaintiff from 06/06/1994 (expiry of one year
period) to 30/05/1996 (Date of issuance of legal notice)

Suit was filed on 09/06/1997 i.e. after a period of more than one year from the
date of issuing of legal notice. Said delay has not been sufficiently explained
by the Plaintiff.

The continuous readiness and willingness is a condition precedent to grant the

relief of specific performance. The trial Court has rightly held that plaintiff has not
sufficiently explained and proved that he was always ready and willing to perform
his part of the contract.

249. SPECIFIC RELIEF ACT, 1963 — Section 20

TRANSFER OF PROPERTY ACT, 1882 — Sections 41 and 52

Suit for specific performance of an agreement to sell — Doctrine of
‘lis pendens’ — Applicability — Plaintiff and defendant No. 3 entered into
an agreement to sell the suit property — Since defendant No. 3 was likely
to alienate the property, plaintiff filed suit for injunction against
alienation —Temporary injunction was granted in his favour — On the
same day defendant No. 3 executed release deed with respect to suit
property in favour of his son defendant No. 4 — During the pendency of
suit, he transferred the land through sale deed to defendant nos. 1 and 2
— Plaintiff filed suit for specific performance — Defendant nos. 1 and 2
claimed themselves to be bona fide purchasers u/s 41 of the Specific Relief
Act — Sale deed executed by defendant nos. 3 and 4 are illegal due to
doctrine of ‘lis pendens’ — Therefore, defendant nos. 1 and 2 cannot claim
themselves to be bona fide purchaser for valuable consideration and no
protection u/s 41 of 1882 Act would be available to them — Release deed
executed by D-3 in favour of D-4 and sale deed executed by D-4 in favour
of D-1 and D-2 held to be without any legal sanctity — Defendant No. 3
directed to receive remaining amount of sale consideration and to
execute the sale deed.
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faffde oAy sifdifaw, 1963 — &RT 20
Hrafed feRoT fefaE, 1882 — YR 41 TG 52

fpa oy @ faffde e @ fo@ 9 — AR T @t
fagia — vaegar — <Y 3R ufardt A% 3 A U wufed @
fama & forg ve orgey far — fe afvard wwie 3 gRT Hufer &1
JART FRA BT TG oft, ) |7 RO B faeg FemsT & forg
ae WA fHar — SHS ug # e e e @ g — S
f& afardy w9 3 < SH® A ufardl wHie 4 @& g ¥ farfea
Hofeq & dey # e o e fear — ag @ dfsd w1 @
3RM, SO fama fadog @ W @ aiard wHid 1 8k 2 31 yf
FRNART B & — qrar g1 R urem & o arq wga fean
T — yfcard HHie 1 9 2 7 WA Bl faffde sraw s @t
gRT 41 B ST FHIAS ol BT IART — ARETET HHid 3 3R
4 gr1 fFrefea fasa faore ferr= 9t @ Rigla & SR oAy 8
— gafery, wfard HHiP 1 3R 2 WE Y AUfTBA AgUIfAE HaT EF
HT SMAT T8 X Fhd Uq S SIfRgH, 1882 B ORT 41 B Ifaa
Py GRETT SUAE T8l Bl — S—4 B & ¥ -3 g1 Feurfea A
fIerg 3R S—1 IR 2 & 9w ¥ $—4 R Frenfea fauem faoe
o 31 Rt w/aar @ a1 sffeiRa fear T — afvardy waiw
3 I AN gfaha 1 IR 9T dA g9 faspy faere fefad &% =g
R foar |

Chander Bhan (D) through LR. Sher Singh v. Mukhtiar Singh
and ors.

Judgment dated 03.05.2024 passed by the Supreme Court in Civil
Appeal No. 2991 of 2024, reported AIR 2024 SC 2267

Relevant extracts from the judgment:

The object underlying the doctrine of lis pendens is for maintaining status
quo that cannot be affected by an act of any party in a pending litigation. The
objective is also to prevent multiple proceedings by parties in different forums. The
principle is based on equity and good conscience. This Court has clarified this
position in a catena of cases. Reference may be made here of some, such as:
Rajendra Singh v. Santa Singh, AIR 1973 SC 2537, Dev Raj Dogra v. Gyan
Chand Jain, (1981) 2 SCC 675 and Sunita Jugalkishore Gilda v. Ramanlal
Udhoji Tanna, (2013) 10 SCC 258.
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Keeping this in mind, the explanation to Section 52 which was inserted by
the Act No. XX of 1929, clarifies that pendency of a suit shall be deemed to have
commenced from the date on which the plaintiff presents the suit. Further, such
pendency would extend till a final decree is passed and such decree is realised.

In the facts of the present case, the suit for permanent injunction was filed on
21.07.2003 which is prior to the execution of release deed, i.e., 28.07.2003. Thus,
since the release deed is executed after the suit for temporary injunction was filed
by the appellant, the alienation made by respondent no. 3 in favour of respondent
no. 4 would be covered by the doctrine of lis pendens.

In other words, the appellant filed a suit for permanent injunction on
21.07.2003 and obtained an order of temporary injunction on 28.07.2003. As on
21.07.2003 the doctrine of lis pendens would take its effect. The release deed
executed by respondent no. 3 in favour of respondent no. 4 was of 28.07.2003,
which is subsequent to the filing of the suit. Respondent no. 4 executed the
registered sale deed in favour of respondents 1-2 on 16.06.2004 which is during the
operation of the temporary injunction order. Thus, the alienation made by
respondents, cannot operate against the interests of the appellant considering he had
obtained an order of temporary injunction in his favour. The same position has been
held by this Court in a recent decision of Shivshankara and anr. v. H.P. Vedavyasa
Char, 2023 SCC OnLine SC 358 which has similar facts in the context of an
injunction order.

Once it has been held that the transactions executed by the respondents are
illegal due to the doctrine of lis pendens the defence of the respondents 1-2 that
they are bonafide purchasers for valuable consideration and thus, entitled to
protection under Section 41 of the Act of 1882 is liable to be rejected.

Consequently, the Release Deed dated 28.07.2003 executed by respondent
no. 3 in favour of respondent no. 4 and the Sale Deed dated 16.06.2004 executed
by respondent no. 4 in favour of respondents 1-2 is held to be without any legal
sanctity. There was an order of temporary injunction operating at the time when
these transactions were made and the alienation made by the respondents cannot
operate to the disadvantage of the appellant. Since the parties to these proceedings
are bound by the doctrine of lis pendens the respondents 1-2 cannot take the
protection of bonafide purchasers for valuable consideration.
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250. TRANSFER OF PROPERTY ACT, 1882 — Section 52
REGISTRATION ACT, 1908 — Section 17

(i)

(i)

Doctrine of lis pendens — Whether impleadment of such a transferee
pendent lite who undisputedly had notice of pending litigation is
permissible? Held, Yes — Subsequent transferees, who acquired
interest in the property through sale deed, would be able to protect
his interest in the capacity of party to the suit.

Registered sale deed — Whether a registered sale deed can be held to
be void because it was executed during pendency of a suit in relation
to suit property? Held, No — It merely renders rights arising from
such transfers as subservient to the rights of the parties to the
pending litigation and subject to any direction that the Court may
pass thereunder.

THfed AR AT, 1882 — &RT 52
IForIRor A, 1908 — GRT 17

(i)

(i)

dfad a1g &1 Rigid — 9T U aedleid ARl & 98dR 3 w4
# Ao far ST argea B o fAfdarfed w7 @ ag deA
@ o ot ? fwfeiRa, g — yvEmadt siaRdt v wwafa
¥ fawa fio & g1 Ra afia far, 98 a1 @ TEPR S w9
# 39 f3d &1 S99 R qHAT|

Yol fama faea — 1 9% de9 & IRM d1] wufd & |ey
7 fefad @ delipa fRAsa faera &1 Y9 Sevm@n ST |ahdr 87
afafeiRa, & — 98 w1 W RO | SgHA ARNBRI B A
9% ¥ UHPRI & JRHRI 7§ e gRT uRa e & 3=
TG ¥

Yogesh Goyanka v. Govind and ors.

Judgment dated 10.07.2024 passed by the Supreme Court in Civil

Appeal No. 7305 of 2024, reported in (2024) 7 SCC 524
Relevant extracts from the judgment:

The fulcrum of the dispute herein concerns the impleadment of a transferee
pendente lite who undisputedly had notice of the pending litigation. At the outset, it
appears pertinent to reiterate the settled position that the doctrine of lis pendens as
provided under Section 52 of the Act does not render all transfers pendente lite to be
void ab-initio, it merely renders rights arising from such transfers as subservient to
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the rights of the parties to the pending litigation and subject to any direction that the
Court may pass thereunder.

The mere fact that the RSD was executed during the pendency of the
Underlying Suit does not automatically render it null and void. On this ground alone,
we find the Impugned Order to be wholly erroneous as it employs Section 52 of the
Act to nullify the RSD and on that basis, concludes that the impleadment application
is untenable.

Contrary to this approach of the High Court, the law on impleadment of
subsequent transferees, as established by this Court has evolved in a manner that
liberally enables subsequent transferees to protect their interests in recognition of the
possibility that the transferor pendente lite may not defend the title or may collude
with the plaintiff therein [See the decision of this Court in Amit Kumar Shaw v.
Farida Khatoon, (2005) 11 SCC 403 and A. Nawab John v. V. N. Subramaniyam,
(2012) 7 SCC 738].

Similarly, we also find fault with the order of the ADJ and its misplaced
reliance on Bibi Zubaida Khatoon v. Nabi Hassan Saheb, (2004) 1 SCC 191. The
only principle emerging from the judgment of this Court in Bibi Zubaida (supra) is
that transferees pendente lite cannot seek impleadment as a matter of right and to that
extent, we agree with the ADJ. However, Bibi Zubaida (supra) does not place a bar
on impleadment of transferees who purchase property without seeking leave of the
Court.

Nothing is better than reading and gaining more
and more knowledge

— Stephen Hawking
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PART — 1A

GUIDELINES ISSUED BY HON’BLE SUPREME COURT FOR
EFFECTIVE IMPLEMENTATION OF PROHIBITION OF
CHILD MARRIAGE ACT, 2006

The Hon’ble Supreme Court in Society for Enlightenment and Voluntary
Action & anr. v. Union of India & ors., 2024 INSC 790 held that despite the
enactment of the Prohibition of Child Marriage Act, 2006, the rate of child
marriages in our country continues to remain alarmingly high. Acknowledging the
same, the Hon’ble Supreme Court has issued guidelines thereby encouraging
stronger enforcement mechanisms, promoting awareness programmes, providing
for appointment of Child Marriage Prohibition Officers and having a
comprehensive support system for child brides — including education, healthcare
and compensation and also, to ensure the protection and welfare of vulnerable
minors.

There are various heads in which guidelines have been issued namely, Legal
enforcement, judicial measures, community involvement, awareness campaigns,
training/capacity building, educational and social support, monitoring and
accountability, technology-driven mechanisms for reporting child marriages and
funding and resources. The guidelines pertaining to the head of Judicial measures
are reproduced below:

B. Judicial Measures

1. Empowering Magistrates to take Suo Motu Action and Issue Preventive
Injunctions

1.1. All Magistrates vested with authority under Section 13 of the
Prohibition of Child Marriage Act, 2006, are directed to take proactive
measures, including issuing suo motu injunctions to prevent the
solemnization of child marriages; and

1.2. Magistrates are encouraged to particularly focus on "auspicious days"
known for mass weddings, when the occurrence of child marriages is
notably high. Upon receiving credible information or even upon
suspicion, Magistrates should use their judicial powers to halt such
marriages and ensure child protection.
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2.  Exploration of Special Fast-Track Courts for Child Marriage Cases

2.1. The Union Government, in coordination with State Governments,
is directed to assess the feasibility of establishing special fast-track
courts exclusively to handle cases under the PCMA. These courts
will expedite case proceedings, thereby preventing prolonged
delays that often lead to additional harm for the affected children;
and

2.2. A status report on the establishment, resource allocation, and
potential effectiveness of these fast-track courts shall be submitted
to this Court within a year from now onwards.

3. Mandatory Action Against Neglectful Public Servants

3.1. It is directed that strict disciplinary and legal action be taken
against any public servant found to be in deliberate neglect of duty
concerning child marriage cases within their jurisdiction. As
stipulated under Section 199(c) of the Bharatiya Nyaya Sanhita
(BNS), 2023, public officials who fail to act in child marriage
cases, particularly, those with knowledge of imminent marriages,
shall be subject to stringent punishment. This direction is aimed at
reinforcing accountability among public officials and ensuring
that child marriage cases receive immediate and appropriate action
at all administrative and enforcement levels.

Life should be great rather than long
— Dr. B.R. Ambedkar
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