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     Act/ Topic  Note No. Page No. 

ARBITRATION AND CONCILIATION ACT, 1996 

ek/;LFke~ ,oa lqyg vf/kfu;e] 1996 

Section 34(3) – Petition against arbitration award u/s 34 of the Act of 1996 – 

Limitation – Period of limitation is 3 months and not 90 days. 

/kkjk 34¼3½ & ek/;LFke~ iapkV ds fo:) vf/kfu;e] 1996 dh /kkjk 34 ds varxZr 

;kfpdk & ifjlhek & ifjlhek vof/k 3 ekg gS] u fd 90 fnuA   

 201 373 

ARMS ACT, 1959 

vk;q/k vf/kfu;e] 1959 

Section 27 – See section 302 of the Indian Penal Code, 1860 and section 103(1) of 

the Bharatiya Nyaya Sanhita, 2023. 

/kkjk 27 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 302 ,oa Hkkjrh; U;k; lafgrk] 

2023 dh /kkjk 103¼1½A  228 435 
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BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 

Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 

Section 44 & See section 47 of Criminal Procedure Code, 1973, section 19 of the 

Prevention of Money Laundering Act, 2002 and Sections 43A, 43B and 43C of the 

Unlawful Activities (Prevention) Act, 1967. 

/kkjk 44 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 47] /ku 'kks/ku fuokj.k vf/kfu;e] 

2002 dh /kkjk 19 ,oa fof/kfo:) fØ;kdyki ¼fuokj.k½ vf/kfu;e] 1967 dh /kkjk,a 

43d] 43[k ,oa 43xA 214 402 

Section 144 – See section 125 of the Criminal Procedure Code, 1973. 

/kkjk 144 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 125A  215 404  

Sections 180 and 181 – See sections 300 and 302 of the Indian Penal Code, 1860, 

sections 101 and 103(1) of the Bharatiya Nyaya Sanhita, 2023, sections 3, 8, 27, 

106, 137, 145 and 154 of the Evidence Act, 1872, sections 2, 6, 23(2), 109, 142, 

148 and 157 of the Bharatiya Sakshya Adhiniyam, 2023 and sections 161 and 162 

of the Criminal Procedure Code, 1973.   

/kkjk,a 180 ,oa 181 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 300 ,oa 302] 

Hkkjrh; U;k; lafgrk] 2023 dh /kkjk,a 101 ,oa 103¼1½] lk{; vf/kfu;e] 1872 dh 

/kkjk,a 3] 8] 27] 106] 137] 145 ,oa 154] Hkkjrh; lk{; vf/kfu;e] 2023 dh /kkjk,a 

2] 6] 23¼2½] 109] 142] 148 ,oa 157 ,oa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 161 

,oa 162A  227 429 

Section 216 – See section 195-A of the Criminal Procedure Code, 1973,  section 

195A of the Indian Penal Code, 1860 and section 232 of the Bharatiya Nyaya 

Sanhita, 2023. 

/kkjk 216 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 195­d] Hkkjrh; n.M lafgrk] 

1860 dh /kkjk 195d ,oa Hkkjrh; U;k; lafgrk] 2023 dh /kkjk 232A 

  216 406 

Sections 250 and 251 – See sections 227 and 228 of the Criminal Procedure Code, 

1973 and sections 13(1)(e) and 13(2) of the Prevention of Corruption Act, 1988. 

/kkjk,a 250 ,oa 251 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 227 ,oa 228 ,oa 

Hkz"Vkpkj fuokj.k vf/kfu;e] 1988 dh /kkjk 13¼1½¼M½ ,oa 13¼2½A 

  217 409 



     Act/ Topic  Note No. Page No. 

JOTI JOURNAL – OCTOBER 2024 III 

Section 329 – See sections 302, 309 and 449 of the Indian Penal Code, 1860, 

Sections 103(1) and 332(a) of the Bharatiya Nyaya Sanhita, 2023, Sections 3, 8 and 

106 of the Evidence Act, 1872, Sections 2, 6 and 109 of the Bharatiya Sakshya  

Adhiniyam, 2023, Section 293  of the Criminal Procedure Code, 1973.  

/kkjk 329 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 302] 309 ,oa 449] Hkkjrh; 

U;k; lafgrk] 2023 dh /kkjk,a 103¼1½ ,oa 332 ¼d½] lk{; vf/kfu;e] 1872 dh /kkjk,a 

3] 8 ,oa 106] Hkkjrh; lk{; vf/kfu;e] 2023 dh /kkjk,a 2] 6 ,oa 109 ,oa n.M 

izfØ;k lafgrk] 1973 dh /kkjk 293A 230 438 

Sections 335 – See sections 300 and 302 of the Indian Penal Code, 1860, section 

101 and 103(1) of the Bharatiya Nyaya Sanhita, 2023 and section 299 of the 

Criminal Procedure Code, 1973. 

/kkjk 335 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 300 ,oa 302] Hkkjrh; U;k; 

lafgrk] 2023 dh /kkjk,a 101 ,oa 103¼1½ ,oa n.M izfØ;k lafgrk] 1973 dh /kkjk 

299A   226 427 

Section 348 – See section 311 of the Criminal Procedure Code, 1973 and section 

94 of the Juvenile Justice (Care and Protection of Children) Act, 2015. 

/kkjk 348 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 311 ,oa fd'kksj U;k; ¼ckydksa 

dh ns[kjs[k vkSj laj{k.k½ vf/kfu;e] 2015 dh /kkjk 94A 218 410 

Section 358 – See section 319 of the Criminal Procedure Code, 1973. 

/kkjk 358 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 319A *219 413 

BHARTIYA NYAYA SANHITA, 2023 

Hkkjrh; U;k; lafgrk] 2023 

Section 64 – See section 376 of the Indian Penal Code, 1860, sections 3 and 114A 

of the Evidence Act, 1872 and sections 2 and 120 of the Bharatiya Sakshya 

Adhiniyam, 2023. 

/kkjk 64 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 376] lk{; vf/kfu;e] 1872 

dh /kkjk,a 3 ,oa 114d ,oa Hkkjrh; lk{; vf/kfu;e] 2023 dh /kkjk,a 2 ,oa 120A

 *231 444   

Sections 70(1), 64 and 351(2) & (3) – See sections 376D, 376(2)(g) and 506 of the 

Indian Penal Code, 1860, section 3 of the Evidence Act, 1872 and  section 2 of the 

Bharatiya Sakshya  Adhiniyam, 2023. 

/kkjk,a 70¼1½] 64 ,oa 351¼2½ vkSj ¼3½ & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 

376?k] 376¼2½¼N½ ,oa 506] lk{; vf/kfu;e] 1872 dh /kkjk 3 ,oa Hkkjrh; lk{; 

vf/kfu;e] 2023 dh /kkjk 2A  232 445 
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Sections 82(1) r/w/s 82(2) – See section 494 r/w/s 495 of the Indian Penal Code, 

1860.  

/kkjk,a 82¼1½ lgifBr /kkjk 82¼2½ & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 494 

lgifBr /kkjk 495A 234 448 

Section 85 – See section 498A of the Indian Penal Code, 1860. 

/kkjk 85 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 498dA 235 450 

Sections 101 and 103(1) – See sections 300 and 302 of the Indian Penal Code, 

1860, section 335 of the Bharatiya Nagarik Suraksha Sanhita, 2023 and section 299 

of the Criminal Procedure Code, 1973. 

/kkjk,a 101 ,oa 103¼1½ & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 300 ,oa 302] 

Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 dh /kkjk 333 ,oa n.M izfØ;k lafgrk] 1973 

dh /kkjk 299A  226 427 

Sections 101 and 103(1) – See sections 300 and 302 of the Indian Penal Code, 1860, 

sections 3, 8, 27, 106, 137, 145 and 154 of the Evidence Act, 1872, sections 2, 6, 

23(2), 109, 142, 148 and 157 of the Bharatiya Sakshya Adhiniyam, 2023 and sections 

161 and 162 of the Criminal Procedure Code, 1973 and sections 180 and 181 of the 

Bharatiya Nagarik Suraksha Sanhita, 2023.  

/kkjk,a 101 ,oa 103¼1½ & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 300 ,oa 302] 

lk{; vf/kfu;e] 1872 dh /kkjk,a 3] 8] 27] 106] 137] 145 ,oa 154] Hkkjrh; lk{; 

vf/kfu;e] 2023 dh /kkjk,a 2] 6] 23¼2½] 109] 142] 148 ,oa 157 ,oa n.M izfØ;k 

lafgrk] 1973 dh /kkjk,a 161 ,oa 162 ,oa Hkkjrh; Ukkxfjd lqj{kk lafgrk] 2023 dh 

/kkjk,a 180 ,oa 181A 227 429 

Section 103(1) – See section 302 of the Indian Penal Code, 1860 and section 27 of 

the Arms Act, 1959. 

/kkjk 103¼1½ & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 302 ,oa vk;q/k vf/kfu;e] 

1959 dh /kkjk 27A 228 435 

Section 103(1) – See section 7A of the Juvenile Justice (Care and Protection of 

Children) Act, 2000, Section 302 of the Indian Penal Code, 1860 and Section 

103(1) of the Bharatiya Nyaya Sanhita, 2023. 

/kkjk 103¼1½ & ns[ksa fd'kksj U;k; ¼ckydksa dh ns[kHkky vkSj laj{k.k½ vf/kfu;e 2000 dh 

/kkjk 7d] Hkkjrh; n.M lafgrk] 1860 dh /kkjk 302 ,oa Hkkjrh; U;k; lafgrk] 2023 

dh /kkjk 103¼1½A 236 452 
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Sections 103(1) and 332(a) – See sections 302, 309 and 449 of the Indian Penal 

Code, 1860, sections 3, 8 and 106 of the Evidence Act, 1872, sections 2, 6 and 109 

of the Bharatiya Sakshya Adhiniyam, 2023, section 293 of the Criminal Procedure 

Code, 1973 and Section 329 of the Bharatiya Nagarik Suraksha Sanhita, 2023. 

/kkjk,a 103¼1½ ,oa 332 ¼d½ & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 302] 309 ,oa 

449] lk{; vf/kfu;e] 1872 dh /kkjk,a 3] 8 ,oa 106] Hkkjrh; lk{; vf/kfu;e] 2023 

dh /kkjk,a 2] 6 ,oa 109] n.M izfØ;k lafgrk] 1973 dh /kkjk 293 ,oa Hkkjrh; 

Ukkxfjd lqj{kk lafgrk] 2023 dh /kkjk 329A  230 438 

Section 232 – See section 195-A of the Criminal Procedure Code, 1973. 

/kkjk 232 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 195­dA 216 406 

Sections 238, 103(1), 137(2), 140(1), 87 and 64 – See sections 201, 302, 363, 364, 

366 and 376 (2) (f) of the Indian Penal Code, 1860. 

/kkjk,a 238] 103¼1½] 137¼2½] 140¼1½] 87 ,oa 64 & ns[ksa Hkkjrh; n.M lafgrk] 1860 

dh /kkjk,a 201] 302] 363] 364] 366 ,oa 376 ¼2½¼p½A 229 436 

Sections 309(6) and 311 – See sections 394 and 397 of the Indian Penal Code, 1860, 

sections 3 and 27 of the Evidence Act, 1872 and sections 2 and 23(2) of the 

Bharatiya Sakshya Adhiniyam, 2023. 

/kkjk,a 309¼6½ ,oa 311 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 394 ,oa 397] 

lk{; vf/kfu;e] 1872 dh /kkjk,a 3 ,oa 27 ,oa Hkkjrh; lk{; vf/kfu;e] 2023 dh 

/kkjk,a 2 ,oa 23¼2½A 233 446 

BHARATIYA SAKSHYA ADHINIYAM, 2023 

Hkkjrh; lk{; vf/kfu;e] 2023   

Section 2 – See sections 376D, 376(2)(g) and 506 of the Indian Penal Code, 1860, 

Sections 70(1), 64 and 351(2) & (3) of the Bharatiya Nyaya Sanhita, 2023 and 

Section 3 of the Evidence Act, 1872. 

/kkjk 2 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 376?k] 376¼2½¼N½ ,oa 506] 

Hkkjrh; U;k; lafgrk] 2023 dh /kkjk,a 70¼1½] 64 ,oa 351¼2½ vkSj ¼3½ ,oa lk{; 

vf/kfu;e] 1872 dh /kkjk 3A 232 445 

Section 2(1)(e) – See section 7 of the Family Courts Act, 1984 and section 3 of the 

Evidence Act, 1872. 

/kkjk 2¼1½¼³½ & ns[ksa dqVqEc U;k;ky; vf/kfu;e] 1984 dh /kkjk 7 ,oa lk{; 

vf/kfu;e] 1872 dh 3A 222 417 
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Sections 2 and 23(2) – See sections 394 and 397 of the Indian Penal Code, 1860, 

sections 309(6) and 311 of the Bharatiya Nyaya Sanhita, 2023 and sections 3 and 

27 of the Evidence Act, 1872. 

/kkjk,a 2 ,oa 23¼2½ & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 394 ,oa 397] 

Hkkjrh; U;k; lafgrk] 2023 dh /kkjk,a 309¼6½ ,oa 311 ,oa lk{; vf/kfu;e] 1872 

dh /kkjk,a 3 ,oa 27A 233 446 

Sections 2, 6, 23(2), 109, 142, 148 and 157 – See sections 300 and 302 of the 

Indian Penal Code, 1860, sections 101 and 103(1) of the Bharatiya Nyaya Sanhita, 

2023, sections 3, 8, 27, 106, 137, 145 and 154 of the Evidence Act, 1872 and 

sections 161 and 162 of the Criminal Procedure Code, 1973 and sections 180 and 

181 of the Bharatiya Nagarik Suraksha Sanhita, 2023.   

/kkjk,a  2] 6] 23¼2½]109] 142] 148 ,oa 157 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh 

/kkjk,a 300 ,oa 302] Hkkjrh; U;k; lafgrk] 2023 dh /kkjk,a 101 ,oa 103¼1½] lk{; 

vf/kfu;e] 1872 dh /kkjk,a 3] 8] 27] 106] 137] 145 ,oa 154] n.M izfØ;k lafgrk] 

1973 dh /kkjk,a 161 ,oa 162 ,oa Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 dh /kkjk,a 

180 ,oa 181A 227 429 

Sections 2, 6 and 109 – See sections 302, 309 and 449 of the Indian Penal Code, 1860, 

sections 103(1) and 332(a) of the Bharatiya Nyaya Sanhita, 2023, sections 3, 8 and 

106 of the Evidence Act, 1872, section 329  of the Criminal Procedure Code, 1973 

and section 295 of the Bharatiya Nagarik Suraksha Sanhita, 2023.  

/kkjk,a 2] 6 ,oa 109 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 302] 309 ,oa 

449] Hkkjrh; U;k; lafgrk] 2023 dh /kkjk,a 103¼1½ ,oa 332 ¼d½] lk{; vf/kfu;e] 

1872 dh /kkjk,a 3] 8 ,oa 106] n.M izfØ;k lafgrk] 1973 dh /kkjk 293 ,oa Hkkjrh; 

Ukkxfjd lqj{kk lafgrk] 2023 dh /kkjk 329A 230 438 

Sections 2 and 120 – See section 376 of the Indian Penal Code, 1860, section 64 

of the Bharatiya Nyaya Sanhita, 2023 and sections 3 and 114A of the Evidence Act, 

1872.  

/kkjk,a 2 ,oa 120 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 376] Hkkjrh; U;k; 

lafgrk] 2023 dh /kkjk 64] lk{; vf/kfu;e] 1872 dh /kkjk,a 3 ,oa 114dA 

  *231 444 

Section 109 – See section 173 of the Motor Vehicles Act, 1988 and section 106 of 

the Evidence Act, 1872. 

/kkjk 109 & ns[ksa eksVj ;ku vf/kfu;e] 1988 dh /kkjk 173 ,oa lk{; vf/kfu;e] 

1872 dh /kkjk 106A 240 461 
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Sections 140 and 143 – See sections 135 and 138 of the Evidence Act, 1872. 

/kkjk,a 140 ,oa 143 & ns[ksa lk{; vf/kfu;e] 1872 dh /kkjk,a 135 ,oa 138A 

  *221 416 

CENTRAL MOTOR VEHICLES RULES, 1989 

dsUnzh; eksVj;ku fu;e] 1989 

Rule 9 – Driving licence – Driver was not holding a valid driving licence as per the 

requirements of Rule 9 of the Central Rules, 1989. 

fu;e 9 & pkyu vuqKfIr & pkyd dsaæh; fu;e] 1989 ds fu;e 9 dh vko';drk 

vuqlkj oS/k pkyu vuqKfIr /kkfjr ugha djrk FkkA 238(i) 458 

CIVIL PROCEDURE CODE, 1908 

flfoy izfØ;k lafgrk] 1908 

Sections 2(2), 2(9) and 47, Order 8 Rule 10 and Order 20 Rule 4(2) – (i) Written 

statement – Failure to file – Scope of power of Court under Order 8 Rule 10. 

(ii) Judgment passed under Order 8 Rule 10 – Executability of decree drawn on the 

basis of such judgment. 

/kkjk,a 2¼2½] 2¼9½ ,oa 47] vkns’k 8 fu;e 10 ,oa vkns’k 20 fu;e 4 ¼2½ &  

(i) fyf[kr dFku & izLrqr djus esa foQyrk & vkns'k 8 fu;e 10 ds varxZr 

U;k;ky; dh 'kfDr dk foLrkjA 

(ii) vkns'k 8 fu;e 10 ds varxZr ikfjr fu.kZ; & ,sls fu.kZ; ds vk/kkj ij fufeZr 

fMdzh dh fu"iknu ;ksX;rkA  202 375 

Section 24(5) – (i)Transfer of case – Allegation of bias against Presiding Officer 

of Court – If the allegations are apparently false, strict approach is the call of the 

day to maintain discipline in the Court. 

(ii) Transfer of case – Mere apprehension of a party that he will not get justice 

would not be sufficient to justify transfer. 

/kkjk 24¼5½ & (i) okn dk varj.k & U;k;ky; ds ihBklhu vf/kdkjh ds fo:) 

i{kikr dk vkjksi & ;fn vkjksi izR;{k :i ls feF;k gSa rks U;k;ky; esa vuq'kklu 

cuk, j[kus gsrq l[r joS;k viuk;k tkuk le; dh iqdkj gSA  

(ii) okn dk varj.k & fdlh i{k dh ek= ;g vk'kadk fd mls U;k; izkIr ugha gksxk] 

varj.k dks mfpr Bgjkus gsrq i;kZIr ugha gksxkA  203 378 
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Section 47 – Execution – In a suit for partition of agricultural land, after declaring 

shares of parties, Court becomes functus officio. 

/kkjk 47 & fu"iknu & Ñf"k Hkwfe ds foHkktu gsrq okn esa i{kdkjksa ds fgLlksa dh 

?kks"k.kk djus ds i'pkr] U;k;ky; indk;Z fuo`Rr gks tkrk gSA  

 204 381 

Sections 80, 80(2), Order 6 Rule 2 (3) and Order 7 Rule 11 – Rejection of plaint 

– Grounds which cannot be considered for rejection of plaint – Enunciated. 

/kkjk,a 80] 80¼2½] vkns’k 6 fu;e 2 ¼3½ ,oa vkns’k 7 fu;e 11 & okn i= dk 

ukeatwj fd;k tkuk & vk/kkj ftUgsa okn i= ds ukeatwj djus ds fy, fopkj esa ugha 

fy;k tk ldrk & izfrikfnrA 205 382 

Section 108, Order 39 Rules 1 & 2, Order 41 and Order 43 Rule 1 – (i) 

Application for issuance of temporary injunction – By defendant – Maintainability. 

(ii) Applications for issuance of temporary injunction filed by both plaintiff and 

defendant – Both applications ought to be heard and decided analogously to avoid 

anomalous situation. 

(iii) Whether Appellate Court while exercising powers under Order 43 of CPC, 

could remand the matter? Held, Yes.   

/kkjk 108] vkns’k 39 fu;e 1 ,oa 2] vkns’k 41 ,oa vkns’k 43 fu;e 1 & (i)vLFkkbZ 

O;kns'k tkjh djus gsrq vkosnu & izfroknh }kjk & iks"k.kh;rkA 

(ii) oknh ,oa izfroknh nksuksa ds }kjk vLFkkbZ O;kns'k tkjh djus gsrq vkosnu izLrqr 

& vlaxr fLFkfr ls cpus ds fy, nksuksa vkosnu i=ksa dks ln`'k :i ls lquk ,oa 

fujkd`r fd;k tkuk pkfg,A 

(iii) D;k vihyh; U;k;ky; lafgrk ds vkns'k 43 ds varxZr 'kfDr;ksa dk iz;ksx 

djrs le; ekeys dk izfrisz"k.k dj ldrk gS\ vfHkfu/kkZfjr] gk¡A   

 206 385 

Order 3 Rules 1 and 2 – (i) Suit for specific performance – Competence of power 

of attorney holder to depose – He cannot depose for principal in respect of the 

matter of which only the principal can have personal knowledge and in respect of 

which the principal is entitled to be cross-examined. 

vkns’k 3 fu;e 1 ,oa 2 & (i) fofufnZ"V vuqikyu ds fy, okn & eq[rkjukek /kkjd 

dh lk{; nsus gsrq l{kerk & eq[rkjukek /kkjd mu rF;ksa ds lac/ak esa ekfyd dh 
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vksj ls xokgh ugha ns ldrk gS ftu rF;ksa dh dsoy ekfyd dks O;fDrxr tkudkjh 

gks ldrh gS ,oa ftuds laca/k esa ekfyd ls izfrijh{k.k dk vf/kdkj gSA   

 *207(i) 387 

Order 6 Rule 17 – (i) Amendment – Seeking new relief in plaint, when does not 

amount to change in nature of suit?  

(ii)  Amendment – Commencement of trial – Whether proviso appended to Order 

6 Rule 17 of CPC is conclusive, mandatory and putting bar against allowing 

application after commencement of trial?  Held, No. 

vkns’k 6 fu;e 17 & (i)  la'kks/ku & okni= esa uohu vuqrks"k dh ekax djuk dc 

okn dh izd`fr esa ifjorZu ugha ekuk tk,xk\  

(ii) la'kks/ku & fopkj.k dk izkjaHk gksuk & D;k lafgrk ds vkns'k 6 fu;e 17 dk 

ijUrqd fu'pk;d] vkKkid ,oa fopkj.k izkjaHk gksus ds mijkUr vkosnu Lohdkj 

djus ds fo:) jksd yxkrk gS\ vfHkfu/kkZfjr] ughaA 208 388 

Order 14 Rules 1 & 5 and Order 26 Rule 9 – Appointment of Commissioner – 

Where dispute is in respect of encroachment/demarcation/boundary, Court must 

appoint Commissioner for obtaining Commission Report – Such an order can be made 

even without any application being preferred by the parties. 

vkns’k 14 fu;e 1 ,oa 5 ,oa vkns’k 26 fu;e 9 & vk;qDr dh fu;qfDr & tgka 

fookn vfrØe.k@lhekadu@lhek fookn bR;kfn ls lacaf/kr gS] ogka U;k;ky; dks 

vk;ksx dk izfrosnu izkIr djus gsrq vk;qDr dh fu;qfDr djuh pkfg, & ;gka rd 

fd ,slk vkns'k i{kdkjksa }kjk dksbZ vkosnu izLrqr u djus ij Hkh fn;k tk ldrk 

gSA   209 (i) 390 

Order 21 Rule 54(1) and 66 – (i) Execution of decree – Whenever attached 

property is to be sold in public auction, the value thereof is required to be estimated 

and the sale proclamation should mention such value. 

(ii) Execution of a decree – Court’s power to auction any property or part thereof 

is not a discretion but an obligation – Sale not in confirmity with this requirement 

would be illegal and without jurisdiction. 

vkns'k 21 fu;e 54¼1½ ,oa 66 & (i) vkKfIr dk fu"iknu & tc Hkh dqdZ laifRr 

lkoZtfud uhykeh esa foØ; dh tkuh gks rc mlds ewY; dk izkDdyu djuk 

visf{kr gS vkSj foØ; dh mn~?kks"k.kk esa ewY; dk mYys[k gksuk pkfg,A  
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(ii) vkKfIr dk fu"iknu & laifRr ;k mlds va'k dh uhykeh djus dk U;k;ky; 

dk vf/kdkj ek= ,d oSosdh; vf/kdkj ugha gS cfYd U;k;ky; ij ,d ck/;rk gS 

& foØ; tks mDr vis{kk ds vuq:i ugh gS] og voS/k ,oa vf/kdkjkrhr ds gksxkA 

 210 393 

Order 38 Rule 5 – Direction for furnishing security for production of property – 

When can be given to the defendant during pendency of suit?  

vkns’k 38 fu;e 5 & laifRr is'k djus ds fy, izfrHkwfr izLrqr djus gsrq funsZ'k & 

okn yacu dh vof/k esa dc izfroknh dks funsZf'kr fd;k tk ldsxk\   

 211 395 

COMMERCIAL COURTS ACT, 2015 

okf.kfT;d U;k;ky; vf/kfu;e] 2015 

Section 12-A – Commercial suit – “Pre-institution mediation” u/s 12-A inserted in 

the Act by amendment which came into force from 20.08.2022 – Whether such 

mandatory provision is binding on civil suit filed prior to the amendment? Held, 

No. 

/kkjk 12­d & okf.kfT;d okn & /kkjk 12­d ds varxZr ^^lafLFkr djus ds iwoZ 

e/;LFkrk^^ dks vf/kfu;e esa la'kks/ku dj tksM+k x;k gS tks fd fnukad 20-08-2022  

ls izzHkkoh gS & D;k ,slk vkKkid izko/kku la'kks/ku ds iwoZ lafLFkr flfoy okn esa 

ck/;dkjh gSa \ vfHkfu/kkZfjr] ughaA  212 396 

COMMISSION FOR LOCAL INVESTIGATION RULES, 1962 (M.P.) 

LFkkuh; fujh{k.k gsrq vk;ksx fu;e] 1962 ¼e-iz-½ 

Rule 3 – Boundary dispute – Under Rule 3 of these Rules, Revenue Officer is an 

appropriate person to whom writ of Commission may be issued for conducting 

demarcation. 

fu;e 3 & lhek fookn & bu fu;eksa ds fu;e 3 ds varxZr jktLo vf/kdkjh ,slk 

mi;qDr vf/kdkjh gS ftls lhekadu djus gsrq fjV vkQ deh'ku tkjh fd;k tk 

ldrk gSA 209(ii) 390 

CONSTITUTION OF INDIA: 

Hkkjr dk lafo/kku%  

Article 21 – (i) Fair trial – Meaning of. 

(ii) Court – Competency – Lacking competence to try any particular offence – 

Acquittal or conviction by such Court would not be a bar for second trial. 
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vuqPNsn 21 &  (i) fu"i{k fopkj.k & vFkZA 
(ii) U;k;ky; & l{kerk & fdlh fo'ks"k vijk/k dh lquokbZ gsrq l{kerk dk vHkko 

& ,sls U;k;ky; }kjk dh xbZ nks"keqfDr vFkok nks"kflf) nwljs fopkj.k gsrq ck/kk 

ugha gksxhA  213 399 

CRIMINAL PROCEDURE CODE, 1973 

n.M izfØ;k lafgrk] 1973 

Section 47 – Arrest – Grounds on which liberty of a citizen is curtailed, must be 

communicated in writing so as to enable the individual to seek remedial action 

against deprivation of liberty. 

/kkjk 47 & fxj¶rkjh & ftl vk/kkj ij fdlh ukxfjd dh Lora=rk vYihd`r gksrh 

gS] mls fyf[kr :i ls lwfpr djuk pkfg, rkfd O;fDr viuh Lora=rk ls oafpr 

gksus ds fo:) mipkj izkIr dj ldsA  214 402 

Section 125 – (i) Maintenance – Subsequent application – Principle of res judicata. 

(ii) Amount of maintenance – Whether can be granted more than claimed? Held, Yes.   

/kkjk 125 & (i) Hkj.kiks"k.k & i'pkrorhZ vkosnu & iwoZ U;k; dk fl)karA 

(ii) Hkj.kiks"k.k dh jkf'k & D;k nkos ls T;knk iznRr dh tk ldrh gS\ vfHkfu/kkZfjr] 

gkaWA 215 404 

Sections 161 and 162 – See sections 300 and 302 of the Indian Penal Code, 1860, 

sections 101 and 103(1) of the Bharatiya Nyaya Sanhita, 2023, sections 3, 8, 27, 

106, 137, 145 and 154 of the Evidence Act, 1872, sections 2, 6, 23(2), 109, 142, 

148 and 157 of the Bharatiya Sakshya Adhiniyam, 2023 and sections 180 and 181 

of the Bharatiya Nagarik Suraksha Sanhita, 2023. 

/kkjk,a 161 ,oa 162 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 300 ,oa 302] 

Hkkjrh; U;k; lafgrk] 2023 dh /kkjk,a 101 ,oa 103¼1½] lk{; vf/kfu;e] 1872 dh 

/kkjk,a 3] 8] 27] 106] 137] 145 ,oa 154] Hkkjrh; lk{; vf/kfu;e] 2023 dh /kkjk,a 

2] 6] 23¼2½] 109] 142] 148 ,oa 157] n.M izfØ;k lafgrk] 1973 dh /kkjk,a 161 ,oa 

162 ,oa ,oa Hkkjrh; Ukkxfjd lqj{kk lafgrk] 2023 dh /kkjk,a 180 ,oa 181A  

 227 429 

Section 195-A – First Information Report – Offence of threatening witness – 

Maintainability. 

/kkjk 195­d & izFke lwpuk izfrosnu & lkf{k;ksa dks /kedkus dk vijk/k & 

iks"k.kh;rkA 216 406 

Sections 227 and 228 – Criminal misconduct by public servant – Framing of charge 

– Legality.  
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/kkjk,a 227 ,oa 228 & yksd lsod }kjk vkijkf/kd vopkj & vkjksi dh fojpuk & 

oS/kkfudrkA 217 409 

Section 293 – Sentence – Modification.  

FSL report – Joint Director is encompassed in the phrase “Director” used in Section 

293(4)(e) of CrPC – The report is therefore admissible in evidence without 

examination of expert. 

/kkjk 293 & n.Mkns'k & ifjorZuA 

,Q-,l-,y- fjiksVZ & lafgrk dh /kkjk 293 ¼4½¼M½ esa iz;qDr ^^funs'kd** esa la;qDr 

funs'kd Hkh lfEefyr gSa & vr% izfrosnu fcuk fo'ks"kK dh lk{; ds Hkh lk{; esa 

xzkg~; gSA 230(ii)&(iii) 439 

Sections 299 – See sections 300 and 302 of the Indian Penal Code, 1860, section 

101 and 103(1) of the Bharatiya Nyaya Sanhita, 2023 and section 335 of the 

Bharatiya Nagarik Suraksha Sanhita, 2023.  

/kkjk 299 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 300 ,oa 302] Hkkjrh; U;k; 

lafgrk] 2023 dh /kkjk,a 101 ,oa 103¼1½ ,oa Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 

dh /kkjk 335A 226 427 

Section 311 – Recall of witness – Aadhar Card cannot be used as proof of date of birth. 

/kkjk 311 & lk{kh dks iqu% cqykuk & vk/kkj dkMZ tUe frfFk ds izek.k ds :i esa 

mi;ksx ugha fd;k tk ldrkA  218 410 

Section 319 – (i) Power to summon additional accused – It requires much stronger 

evidence than mere probability of complicity of proposed accused. 

(ii) Summoning order – Justifiability. 

/kkjk 319 & (i) vfrfjä vfHk;qDr dks cqykus dh 'kfDr & ;g izLrkfor vfHk;qDr 

ds vijk/k esa lafyIr gksus dh laHkkouk ls ijs lqn<̀+ lk{; dh vis{kk djrh gSA 

(ii) leu dk vkns'k & vkSfpR;rkA *219 413 

EASEMENTS ACT, 1882 

lq[kkpkj vf/kfu;e] 1882 

Sections 13 and 15 – (i) Easementary Right – Acquisition by prescription – Use of 

the term “last many years” in the plaint is not sufficient to mean that they have been 

enjoying for the last 20 years or more. 

(ii) Easement of necessity – Available only when it is necessary for enjoying the 

dominant heritage.  
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(iii) Easement on the basis of sale deed – Legal requirement – Sale deed alone 

cannot grant rights that the seller did not have. 

(iv) Power of Attorney Holder – Evidentiary value. 

/kkjk,a 13 ,oa 15 & (i) lq[kkf/kdkj & fpjHkksx }kjk vtZu & okni= esa **vafre dbZ 

o"kZ** 'kCn dk mi;ksx ;g vFkkZo;u djus ds fy, i;kZIr ugha gS fd vafre chl o"kZ 

;k vf/kd vof/k ls os miHkksx dj jgs gSA 
(ii)  vko';drk dk lq[kkf/kdkj & dsoy rc miyC/k tc ;g vf/k"Bk;h laifRr ds 

miHkksx ds fy, vko';d gSA 
(iii)  foØ; foys[k ds vk/kkj ij lq[kkf/kdkj & fof/kd vko';drk & ek= foØ; 

foys[k ls os vf/kdkj iznku ugha fd;s tk ldrs] tks foØsrk dks izkIr ugha FksA 
(iv)  eq[rkjukek /kkjd & lkf{kd ewY;A 220 414 

EVIDENCE ACT, 1872 

lk{; vf/kfu;e] 1872 

Section 3 – See sections 376D, 376(2)(g) and 506 of the Indian Penal Code, 1860, 

sections 70(1), 64 and 351(2) & (3) of the Bharatiya Nyaya Sanhita, 2023 and 

section 2 of the Bharatiya Sakshya  Adhiniyam, 2023.  

/kkjk 3 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 376?k] 376¼2½¼N½ ,oa 506] 

Hkkjrh; U;k; lafgrk] 2023 dh /kkjk,a 70¼1½] 64 ,oa 351¼2½ vkSj ¼3½ ,oa Hkkjrh; 

lk{; vf/kfu;e] 2023 dh /kkjk 2A 232 445 

Section 3 – Suit for recovery of money equivalent to stridhan property – Standard 

of proof in matrimonial cases will be preponderance of probability. 

/kkjk 3 & L=h/ku laifRr ds lerqY; /ku dh olwyh ds fy, okn & oSokfgd ekeyksa 

esa lcwr dk ekud laHkkouk dh izcyrk gksxhA  222(i) 417 

Sections 3, 8, 27, 106, 137, 145 and 154 – Burden of proof – Under illustration (a) 

of section 106 of the Act of 1872, it would be assumed that the accused had that 

intention unless he proves the contrary.  

Hostile witness – Procedure to be followed for cross-examination of such witness 

– Role of Public Prosecutor and of trial court – Explained. 

/kkjk,a 3] 8] 27] 106] 137] 145 ,oa 154 & lcwr dk Hkkj & /kkjk 106 ds n`’Vkar 

¼d½ ds varxZr ;g le>k tk;sxk fd vfHk;qDr dk vk'k; ?kVuk dkfjr djus dk 

Fkk tc rd fd og blds foijhr lkfcr u djsA  

& i{knzksgh lk{kh & lk{kh ls izfrijh{k.k gsrq ikyu dh tkus okyh çfØ;k & fopkj.k U;k;ky; 

,oa yksd vfHk;kstd dh Hkwfedk & le>kbZ xbZA 227(ii)&(iii)  428 
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Sections 3, 8 and 106 – See sections 302, 309 and 449 of the Indian Penal Code, 1860, 

sections 103(1) and 332(a) of the Bharatiya Nyaya Sanhita, 2023, sections 2, 6 and 

109 of the Bharatiya Sakshya  Adhiniyam, 2023, section 293  of the Criminal 

Procedure Code, 1973 and section 329 of the Bharatiya Nagarik Suraksha Sanhita, 

2023. 

/kkjk,a 3] 8 ,oa 106 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 302] 309 ,oa 

449 ,oa Hkkjrh; U;k; lafgrk] 2023 dh /kkjk,a 103¼1½ ,oa 332 ¼d½] Hkkjrh; lk{; 

vf/kfu;e] 2023 dh /kkjk,a 2] 6 ,oa 109] n.M izfØ;k lafgrk] 1973 dh /kkjk 293 

,oa Hkkjrh; Ukkxfjd lqj{kk lafgrk] 2023 dh /kkjk 329A  230 438  

Sections 3 and 27 – See sections 394 and 397 of the Indian Penal Code, 1860, sections 

309(6) and 311 of the Bharatiya Nyaya Sanhita, 2023 and sections 2 and 23(2) of 

the Bharatiya Sakshya Adhiniyam, 2023. 

/kkjk,a 3 ,oa 27 & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk,a 394 ,oa 397] Hkkjrh; 

U;k; lafgrk] 2023 dh /kkjk,a 309¼6½ ,oa Hkkjrh; lk{; vf/kfu;e] 2023 dh /kkjk,a 

2 ,oa 23¼2½A 233 446 

Sections 3 and 114A – See section 376 of the Indian Penal Code, 1860, section 64 

of the Bharatiya Nyaya Sanhita, 2023 and sections 2 and 120 of the Bharatiya 

Sakshya Adhiniyam, 2023. 

/kkjk,a 3 ,oa 114d & ns[ksa Hkkjrh; n.M lafgrk] 1860 dh /kkjk 376] Hkkjrh; U;k; 

lafgrk] 2023 dh /kkjk 64 ,oa Hkkjrh; lk{; vf/kfu;e] 2023 dh /kkjk,a 2 ,oa 120A   

 *231 444 

Section 106 – See section 173 of the Motor Vehicles Act, 1988 and section 109 of 

the Bharatiya Sakshya Adhiniyam, 2023.  

/kkjk 106 & ns[ksa eksVj ;ku vf/kfu;e] 1988 dh /kkjk 173 ,oa Hkkjrh; lk{; 

vf/kfu;e] 2023 dh /kkjk 109A 240 461 

Sections 135 and 138 – Prosecution witness – Whether a witness who has been 

shown in the prosecution list but not examined on behalf of the prosecution, can be 

permitted to be examined as defence witness? Held, Yes. 

/kkjk,a 135 ,oa 138 & vfHk;kstu lk{kh & D;k fdlh lk{kh dks] ftldk uke 

vfHk;kstu dh lwph esa n'kkZ;k x;k gS ysfdu vfHk;kstu dh vksj ls mldks ijhf{kr 

ugha fd;k x;k gS] cpko ds lk{kh ds :i esa mldk ijh{k.k djus dh vuqefr nh 

tk ldrh gS\ vfHkfu/kkZfjr] gkaWA *221 416 
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FAMILY AND PERSONAL LAWS:  

ifjokj ,oa O;fDrxr fof/k%  

 – See section 17 of the Guardian and Wards Act, 1890. 

& ns[ksa laj{kd vkSj izfrikY; vf/kfu;e] 1890 dh /kkjk 17A  223 420 

FAMILY COURTS ACT, 1984 

dqVqEc U;k;ky; vf/kfu;e] 1984 

Section 7 – Stridhan – Stridhan property does become a joint property of husband 

and wife and the husband has no title or independent dominion over property as 

owner thereof. 

/kkjk 7 & L=h/ku & L=h/ku laifRr ifr vkSj iRuh dh la;qDr laifRr ugha cu tkrh 

vkSj ifr dk laifRr ij dksbZ vf/kdkj ;k Lora= izHkqRo ugha gksrkA   

 222(ii) 417 

GUARDIANS AND WARDS ACT, 1890 

laj{kd vkSj izfrikY; vf/kfu;e] 1890 

Section 17 – Guardians and wards – Phrases “Custody” and “Guardianship” 

explained – Principles governing custody of minor children explained. 

/kkjk 17 & laj{kd vkSj izfrikY; & 'kCn ^^vfHkj{kk** ,oa ^^laj{kdrk** dks le>k;k 

x;k & vOk;Ld fd'kksj dh vfHkj{kk ds fl)karks dks le>k;k x;kA  

 223 420 

HINDU MARRIAGE ACT, 1955 

fgUnw fookg vf/kfu;e] 1955 

Section 16 – Child born from void or voidable marriage – Effect of conferrment of 

legitimacy to such child u/s 16(1) and 16(2) of the Hindu Marriage Act. 

/kkjk 16 & 'kwU; vFkok 'kwU;dj.kh; fookg ls mRiUu viR; & /kkjk 16 ¼1½ ,oa 16 

¼2½ fgUnw fookg vf/kfu;e ds varxZr ,sls viR; dks iznÙk /keZtrk dk izHkkoA

 224 422 

HINDU SUCCESSION ACT, 1956 

fgUnw mRrjkf/kdkj vf/kfu;e] 1956 

Sections 6, 8, 10, 15 and 16 – See section 16 of the Hindu Marriage Act, 1955. 

/kkjk,a 6] 8] 10] 15 ,oa 16 & ns[ksa fgUnw fookg vf/kfu;e] 1955 dh /kkjk 16A 
 224 422 
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Section 14(1) – (i) Right of a female Hindu – For establishing full ownership on 

such property u/s 14(1) of Succession Act, a female Hindu must not only be in 

possession of the property but she must have acquired the property. 

(ii) Right to partition – Suit for partition claiming absolute ownership u/s 14(1) of 

the Hindu Succession Act could not be maintained by her adopted son by virtue of 

inheritance.  

/kkjk 14¼1½ & (i) fgUnw efgyk dk vf/kdkj & mDr laifRr ij viuk iw.kZ LokfeRo 

/kkjk 14¼1½ mRrjkf/kdkj vf/kfu;e ds varxZr LFkkfir djus ds fy, fgUnw efgyk 

dk laifRr ij viuk vkf/kiR; gh ugha oju~ mDr laifRr dks vftZr djuk Hkh gksxkA 

(ii) foHkktu dk vf/kdkj & fgUnq mRrjkf/kdkj vf/kfu;e dh /kkjk 14 ¼1½ ds varxZr 

iw.kZ LokfeRo dk nkok djrs gq;s mlds iq= }kjk fojklr ds vk/kkj ij izLrqr 

foHkktu dk okn izpyu ;ksX; ugha gSA 225 425 

INDIAN PENAL CODE, 1860 

Hkkjrh; n.M lafgrk] 1860 

Section 195-A – See section 195-A of the Criminal Procedure Code, 1973. 

/kkjk 195­d & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 195­dA 

 216 406 

Sections 201, 302, 363, 364, 366 and 376 (2) (f) – (i) Rape and Murder – 

Circumstantial evidence – Last Seen Theory. 

(ii)  Interested witness – Their testimony should not be discarded merely because 

they are relatives – However, their testimony should be scrutinised by Court with a 

little care and caution for its credibility as a rule of prudence and not one of law. 

/kkjk,a 201] 302] 366] 364] 366 ,oa 376 ¼2½¼p½ & (i) cykRlax ,oa gR;k & 

ifjfLFkfrtU; lk{; & vafre ckj ns[ks tkus dk fl)karA  

(ii) fgrc) lk{kh & dsoy bl dkj.k fd os laca/kh gS] mudh ifjlk{; dks R;kxk 

ugha tk;sxk & rFkkfi mudh fo'oluh;rk ds fy, U;k;ky; }kjk mudh ifjlk{; 

dk dqN lko/kkuh ,oa lrZdrk ls ijh'khyu fd;k tkuk gksxk] tks lko/kkuh dk 

fu;e gS] fof/k dk ughaA   229 436  

Sections 300 and 302 – Murder or culpable homicide not amounting to murder – 

Determination – Evidence available on record showed that accused had inflicted as 

many as 12 blows with a knife on her wife who was unarmed – Benefit of Exception 

4 cannot be given to him. 
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/kkjk,a 300 ,oa 302 & gR;k ;k gR;k dh dksVh esa u vkus okyk ekuo o/k & fu/kkZj.k 

& vfHkys[k ij miyC/k lk{; ls nf'kZr gksrk gS fd vfHk;qDr us viuh fugRFkh iRuh 

ij pkdw ls 12 okj fd;s Fks & viokn 4 dk ykHk mls ugha fn;k tk ldrk gSA

 227(i) 429 

Sections 300 and 302 – Murder – Proof – During trial complainant could not be 

traced despite best efforts as such his statements recorded in the proceeding u/s 299 

were used by the trial court as a piece of substantive evidence alongwith other 

cogent evidence and proved circumstances. 

/kkjk,a 300 ,oa 302 & gR;k & izek.k & fopkj.k ds nkSjku iw.kZ iz;kl djus ij Hkh 

ifjoknh ugh fey ik;k rc fopkj.k U;k;ky; us /kkjk 299 ds varxZr dk;Zokgh esa 

ys[kc) mlds dFku dks rkfRod lk{; ds :i esa  vU; lqn`<+ lk{; o izekf.kr 

ifjfLFkfr;ksa lfgr mi;ksx fd;kA 226 427 

Section 302 – Murder – Appreciation of evidence –  Discrepancies in statement of 

eye witness.   

/kkjk 302 & gR;k & lk{; dk ewY;kadu & p{kqn'khZ lkf{k;ksa dh lk{; esa folaxrhA

 228 435 

Section 302 – See section 7A of the Juvenile Justice (Care and Protection of 

Children) Act, 2000, section 103(1) of the Bharatiya Nyaya Sanhita, 2023 and 

sections 9(2) and 94 of the Juvenile Justice (Care and Protection of Children) Act, 

2015.  

/kkjk 302 & ns[ksa fd'kksj U;k; ¼ckydksa dh ns[kHkky vkSj laj{k.k½ vf/kfu;e 2000 

dh /kkjk 7d] Hkkjrh; U;k; lafgrk] 2023 dh /kkjk 103¼1½ ,oa fd'kksj U;k; ¼ckydksa 

dh ns[kHkky vkSj laj{k.k½ vf/kfu;e 2015 dh /kkjk 9¼2½ ,oa 94A  

 236 452 

Sections 302, 309 and 449 – Murder – Appreciation of circumstantial evidence. 

/kkjk,a 302] 309 ,oa 449 & gR;k & ifjfLFkfrtU; lk{; dk ewY;kaduA  

 230(i) 438  

Section 376 – Rape – Appreciation of evidence. 

/kkjk 376 & cykRlax & lk{; dk ewY;kaduA *231 444 

Sections 376D, 376(2)(g) and 506 – Gang rape – There was sufficient 

corroboration to the version given by the prosecutrix in her examination-in-chief 
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with FIR, her statement recorded u/s 164 CrPC and of other witnesses and medical 

evidence which fully incriminates the accused – Evidence found sufficient to hold 

accused guilty. 

/kkjk,a 376?k] 376¼2½¼N½ ,oa 506 & lkewfgd cykRdkj & izFke lwpuk fjiksVZ] /kkjk 

164 n-iz-la- ds varxZr vfHk;ksD=h ,oa vU; lkf{k;ksa ds ys[kc) lk{; rFkk fpfdRlh; 

lk{; dh iqf"V lk{kh ds eq[; ijh{k.k ls gksrh gS tks iw.kZr% vfHk;qDr dks vijk/k ls 

iw.kZ :Ik ls tksM+rh gS & miyC/k lk{; vfHk;qDr dks nks"kh Bgjkus ds fy, i;kZIr 

gSA   232 445 

Sections 394 and 397 – Criminal trial – Offence of robbery with attempt to cause 

grievous hurt –Appreciation of evidence.   

/kkjk,a 394 ,oa 397 & vkijkf/kd fopkj.k & xaHkhj pksV igq¡pkus ds iz;kl ds lkFk 

ywV dk vijk/k & lk{; dk ewY;kaduA 233 446 

Section 494 r/w/s 495 – (i) Offence relating to marriage – Appropriate sentence – 

Sentence till rising of the court has to be in tune with the rule of proportionality. 

(ii) Sentencing policy – One of the objectives of criminal law is the imposition of 

adequate, just, proportionate punishment which commensurate with gravity, nature 

of crime and the manner in which it was committed. 

/kkjk 494 lgifBr /kkjk 495 & (i) fookg ls lacaf/kr vijk/k & leqfpr n.Mkns'k 

& U;k;ky; mBus rd dk n.Mkns'k vkuqikfrdrk ds fl)kar ds vuq:i gksuk pkfg,A 

(ii) n.Mkns'k uhfr & n.Mfof/k dk ,d ;g Hkh fl)kar gS fd ,slh i;kZIr] mfpr 

,oa vkuqikfrd ltk vf/kjksfir dh tk, tks fd xaHkhjrk] vijk/k dh izd`fr ,oa ftl 

jhfr ls og fd;k x;k] ds vuq:i gksA  234 448 

Section 498A – Matrimonial cruelty – Conduct of a spouse though may cause 

annoyance need not necessarily amount to cruelty. 

/kkjk 498d & oSokfgd Øwjrk & ifr ;k iRuh dk O;ogkj ;|fi {kksHk dkfjr djrk 

gks ijUrq vko';d ugha fd izrkM+uk ekuk tk;sA  235 450 

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) 

ACT, 2000 

fd'kksj U;k; ¼ckydksa dh ns[kHkky vkSj laj{k.k½ vf/kfu;e 2000 

Section 7A – Claim of juvenility – Plea of juvenility raised by the appellant could 

not have been thrown out without conducting proper inquiry. 
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/kkjk 7d & fd'kksj gksus dk nkok & vihykFkhZ }kjk mBk;k x;k fd'kksj gksus dk 

nkok fcuk mfpr tkap ds fujLr ugha fd;k tk ldrkA 236 452 

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) 

ACT, 2015 

fd’kksj U;k; ¼ckydksa dh ns[kjs[k vkSj lja{k.k½ vf/kfu;e] 2015 

Sections 9(2) and 94 – See section 7A of the Juvenile Justice (Care and Protection 

of Children) Act, 2000, section 302 of the Indian Penal Code, 1860 and section 

103(1) of the Bharatiya Nyaya Sanhita, 2023.  

/kkjk 9¼2½ ,oa 94 & ns[ksa fd'kksj U;k; ¼ckydksa dh ns[kHkky vkSj laj{k.k½ vf/kfu;e 

2000 dh /kkjk 7d] Hkkjrh; n.M lafgrk] 1860 dh /kkjk 302 ,oa Hkkjrh; U;k; 

lafgrk] 2023 dh /kkjk 103¼1½A 236 452 

Sections 14, 15, 17, 18, 19 and 101 – (i) Preliminary assessment in heinous 

offences – Timeline – Whether prescribed period of three months for completion 

of preliminary assessment u/s 15 of the Act is mandatory? Held, No – It is only 

directory. 

(ii) Appeal under the Act – Competent court – Where no Children’s Court is 

available, the power is to be exercised by the Sessions Court. 

(iii) Order passed u/s 18(3) of the Act after preliminary assessment – Limitation for 

filing appeal – Endeavour has to be made to decide such appeal within a period of 

30 days. 

/kkjk,a 14] 15] 17] 18] 19 ,oa 101 & (i)  t?kU; vijk/kksa esa çkjafHkd fu/kkZj.k & 

le;lhek & D;k vf/kfu;e dh /kkjk 15 ds varxZr çkjafHkd fu/kkZj.k dks iw.kZ djus 

ds fy, rhu ekg dh fu/kkZfjr vof/k vkKkid gS\ vfHkfu/kkZfjr] ugha & ;g dsoy 

funsZ'kkRed gSA 

(ii) vf/kfu;e ds varxZr vihy & l{ke U;k;ky; & tgka dksbZ ckyd U;k;ky; 

miyC/k ugha gS ogkWa mDr 'kfDr dk ç;ksx l= U;k;ky; }kjk fd;k tkuk gSA 

(iii) çkjafHkd fu/kkZj.k ds ckn vf/kfu;e dh /kkjk 18¼3½ ds varxZr ikfjr vkns'k & 

vihy izLrqr djus dh ifjlhek & ,slh vihy dks 30 fnuksa dh vof/k ds Hkhrj 

fujkÑr djus dk ç;kl fd;k tkuk pkfg,A  237 454 

Section 94 – See section 311 of the Criminal Procedure Code, 1973 and section 

348 of the Bharatiya Nagarik Suraksha Sanhita, 2023. 

/kkjk 94 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 311 ,oa Hkkjrh; ukxfjd lqj{kk 

lafgrk] 2023 dh /kkjk 348A 218 410 
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JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) 

RULES, 2016 

fd'kksj U;k; ¼ckydksa dh ns[kjs[k ,oa laj{k.k½ fu;e] 2016 

Sections 10, 10A and 13 – See sections 14, 15, 17, 18, 19 and 101 of the Juvenile 

Justice (Care and Protection of Children) Act, 2015. 

/kkjk,a 10] 10d ,oa 13 & ns[ksa fd'kksj U;k; ¼ckydksa dh ns[kjs[k ,oa laj{k.k½ 

vf/kfu;e] 2015 dh /kkjk,a 14] 15] 17] 18] 19 ,oa 101A  237 454 

LAND REVENUE CODE, 1959 (M.P.) 

Hkw&jktLo lafgrk] 1959 ¼e-iz-½ 

Section 129 – See order 14 Rules 1 & 5 and Order 26 Rule 9 of the Civil Procedure 

Code, 1908 and Rule 3 of the Commission for Local Investigation Rules, 1962. 

/kkjk 129 & ns[ksa flfoy izfØ;k lafgrk] 1908 ds vkns'k 14 fu;e 1 ,oa 5 ,oa 

vkns'k 26 fu;e 9 ,oa LFkkuh; fujh{k.k gsrq vk;ksx fu;e] 1962 ¼e-iz-½A  

 209 390 

LIMITATION ACT, 1963 

ifjlhek vf/kfu;e] 1963 

Sections 4 and 12 – See section 34(3) of the Arbitration and Conciliation Act, 1996. 

/kkjk,a 4 ,oa 12 & ns[ksa ek/;LFke~ ,oa lqyg vf/kfu;e] 1996 dh /kkjk 34¼3½A 

 201 373  

Section 3 and Article 5 – Plea of limitation not set up as a defence – Even if plea 

of limitation is not set up as a defence, the Court has to dismiss the suit if it is barred 

by limitation. 

/kkjk 3 ,oa vuqPNsn 5 &  izfrj{kk ds :i esa ifjlhek dk vfHkokd~ ugh fd;k x;k 

& ;|fi izfrj{kk ds :i esa ifjlhek dk vfHkokd ugh fd;k x;k gks ijUrq ;fn 

nkok ifjlhek ls ckf/kr gS rks U;k;ky; dks okn dks [kkfjt djuk gksxkA   

 244(ii) 469 

MOTOR VEHICLES ACT, 1988 

eksVj;ku vf/kfu;e] 1988 

Section 149 (2)(a)(ii) – Assessment of compensation – Enhancement of 10% 

increase would apply only when the accident takes place after 3 years of the 

judgment passed in case of National Insurance Company Limited v. Pranay Sethi, 

2017 ACJ 2700 (SC). 
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/kkjk 149 ¼2½¼d½¼ii½ & izfrdj dk fu/kkZj.k & 10 çfr'kr dh o`f) dsoy rHkh ykxw 

gksxh tc nq?kZVuk us'kuy ba';ksjsal daiuh fyfeVsM fo:) ç.k; lsBh] 2017 ,lhts 

2700 ¼,llh½ ds ekeys esa ikfjr fu.kZ; ds 3 o"kZ ds mijkar gksrh gSA  

 238(ii) 458 

Section 166 – Compensation – Income – Determination when at the time of 

accident, claimant was working as a teacher. 

/kkjk 166 & izfrdj & vk; & nq?kZVuk ds le; tc nkosnkj ,d f'k{kd ds :i eas 

dk;Zjr FkhA *239 460 

Section 173 – Driving licence – Driver of offending vehicle appeared before the 

Claims Tribunal and filed reply but did not produce driving licence – Adverse 

inference can be drawn against him to the effect that he did not possess valid and 

effective driving licence at the time of accident. 

/kkjk 173 & pkyu vuqKfIr & mYya?kudkjh okgu dk pkyd nkok vf/kdj.k ds 

le{k mifLFkr gqvk ,oa tckc izLrqr fd;k fdUrq pkyu vuqKfIr izLrqr ugha dh 

& mlds fo:) ;g izfrdwy fu"d"kZ fudkyk tk ldrk gS fd nq?kZVuk ds le; 

mlds ikl oS/k vkSj izHkkoh pkyu vuqKfIr ugha FkhA  240 461 

MUNICIPAL CORPORATION ACT, 1956 (M.P.) 

uxjikfyd fuxe vf/kfu;e] 1956 ¼e-iz-½ 

Section 401 – See sections 80, 80(2), Order 6 Rule 2 (3) and Order 7 Rule 11 of 

the Civil Procedure Code, 1908. 

/kkjk 401 & ns[ksa flfoy izfØ;k lafgrk] 1908 dh /kkjk,a 80] 80¼2½] vkns'k 6 fu;e 

2 ¼3½ ,oa vkns'k 7 fu;e 11A  205 382 

NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 1985 

Lokid vkS"kf/k vkSj eu%izHkkoh inkFkZ vf/kfu;e] 1985 

Sections 2(viiia), 8, 9, 21 and 29 – Essential narcotic drug – Codeine and its salts 

are included in category of essential narcotic drug u/s 9 (1) (a) (va) of NDPS Act 

and Rule 52A(3)  of Rules of 1985. 

/kkjk,a 2¼viiid½] 8] 9] 21 ,oa 29 & vko';d Lokid vkS"kf/k & dksMhu vkSj blds 

yo.k ,u-Mh-ih-,l- vf/kfu;e dh /kkjk 9 ¼1½¼d½¼vd½ ,oa ,u-Mh-ih-,l- fu;e] 1985 

ds vraxZr vko';d Lokid vkS"kf/k dh Js.kh esa lfEefyr gSaA  

 241 463 
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NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES 

RULES, 1985 

Lokid vkS"kf/k vkSj eu%izHkkoh inkFkZ fu;e] 1985 

Rule 52A – See sections 2(viiia), 8, 9, 21 and 29 of the Narcotic Drugs and 

Psychotropic Substances Act, 1985. 

fu;e 52d & ns[ksa Lokid vkS"kf/k vkSj eu%izHkkoh inkFkZ vf/kfu;e] 1985 dh /kkjk,a 

2¼viiid½] 8] 9] 21 ,oa 29A 241 463 

NEGOTIABLE INSTRUMENTS ACT, 1881 

ijØkE; fy[kr vf/kfu;e] 1881 

Sections 138 and 139 – (i) Dishonour of cheque – Presumption u/s 139 of the 

Act when arises and its effect explained. 

(ii) Standard of proof to rebut the presumption – Accused is not expected to 

prove the non-existence of the presumed fact beyond reasonable doubt, but he 

must meet the standard of preponderance of probabilities, similar to defendant 

in a civil proceeding.      

/kkjk,a 138 ,oa 139 & (i) pSd dk vuknj.k & /kkjk 139 ds varxZr mi/kkj.kk dc 

mRiUu gksxh ,oa mldk izHkko le>k;k x;kA 
(ii) mi/kkj.kk ds [k.Mu gsrq lcwr dk ekud & vfHk;qDr ls visf{kr ugha gS fd og 

mi/kkfjr rF; ds vfLrRo esa ugha gksus dks ;qfDr­;qDr lansg ls ijs lkfcr djs] 

fdUrq mls flfoy dk;Zokgh ds izfroknh ds leku vf/klaHkkouk dh izcyrk ds Lrj 

dks izkIr djuk gksxkA 242 465 

Sections 138 and 142 – Dishonour of cheque – Territorial jurisdiction – 

Complainant a PAN India Company having branches all over India – Whether 

it can file complaint for dishonour of cheque at a place of its choice, even where 

no transaction has taken place? Held, No. 

/kkjk,a 138 ,oa 142 & pSd dk vuknj.k & LFkkuh; {ks=kf/kdkj & ifjoknh ,d iSu 

bafM;k daiuh ftldh laiw.kZ Hkkjr esa 'kk[kk,a gS & D;k og Lo;a dh bPNk ds LFkku 

ij pSd vuknj.k dk ifjokn izLrqr dj ldrh gS] rFkkfi ogka dksbZ varj.k ugha 

gqvk\ vfHkfu/kkZfjr] ughaA 243 467 

PARTNERSHIP ACT, 1932 

lk>snkjh vf/kfu;e] 1932 

Sections 42 and 43 – Suit for dissolution of firm and rendition of accounts – 

Limitation – Period of limitation is three years from date of dissolution. 

/kkjk,a 42 ,oa 43 & QeZ ds fo?kVu ,oa ys[ks fn;s tkus ds fy, nkok & ifjlhek 

& ifjlhek dh vof/k fo?kVu ds fnukad ls rhu o"kZ gSA 244(i) 469 
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PRACTICE AND PROCEDURE: 

izFkk ,oa izfØ;k% 

See section 108, Order 39 Rules 1 & 2, Order 41 and Order 43 Rule 1 of Civil 

Procedure Code, 1908. 

ns[ksa flfoy izfØ;k lafgrk] 1908 & /kkjk 108] vkns'k 39 fu;e 1 ,oa 2] vkns'k 41 

,oa vkns'k 43 fu;e 1A  206 385 

PREVENTION OF CORRUPTION ACT, 1988 

Hkz"Vªkpkj fuokj.k vf/kfu;e] 1988 

Sections 13(1)(e) and 13(2) – See sections 227 and 228 of the Criminal Procedure 

Code, 1973. 

/kkjk,a 13¼1½¼M-½ ,oa 13¼2½ & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk,a 227 ,oa 

228A  217 409 

PREVENTION OF MONEY LAUNDERING ACT, 2002 

/ku 'kks/ku fuokj.k vf/kfu;e] 2002 

Section 19 – (i) Money Laundering – Section 19 of the Act provides for the phrase 

“as soon as may be” to inform grounds of arrest – Meaning and connotation of 

phrase explained.  

(ii) Information of ground of arrest – The arrestee should be informed of ground of 

arrest within 24 hours of arrest. 

/kkjk 19 & (i) /ku­'kks/ku & fxj¶rkjh ds vk/kkj dh lwpuk nsus gsrq vf/kfu;e dh 

/kkjk 19 ^^;FkklaHko 'kh?kz** ds okD;ka'k dks miyC/k djkrh gS & okD;ka'k ds vFkZ ,oa 

rkRi;Z dks le>k;k x;kA  

(ii) fxj¶rkjh ds vk/kkj dh lwpuk & fxj¶rkj fd;s x;s O;fDr dks fxj¶rkjh ds 24 

?kaVs dh vof/k esa fxj¶rkjh ds vk/kkj crkuk gksxkA 245 470 

Section 19 – See section 47 of the Criminal Procedure Code, 1973, section 44 of 

the Bharatiya Nagarik Suraksha Sanhita, 2023 and sections 43A, 43B and 43C of 

the Unlawful Activities (Prevention) Act, 1967. 

/kkjk 19 & ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 47] Hkkjrh; ukxfjd lqj{kk 

lafgrk] 2023 dh /kkjk 44 ,oa fof/k fo:) fØ;kdyki ¼fuokj.k½ vf/kfu;e] 1967 

dh /kkjk,a 43d] 43[k ,oa 43xA 214 402 
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PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 

?kjsyw fgalk ls efgykvksa dk lja{k.k vf/kfu;e] 2005 

Sections 2(f), 3 and 17 – (i) Maintenance – Entitlement of – It is sufficient if such 

domestic relationship subsisted at any point of time or the aggrieved had the right 

to live in shared household and subjected to domestic violence.  

(ii) Domestic Violence – Conduct of parties even prior to the commencement of the 

Act, 2005 can be taken into consideration while passing order under the Act.  

/kkjk,a 2¼p½] 3 ,oa 17 & (i) Hkj.k&iks"k.k & ik=rk & ;g i;kZZIr gS fd ,slh ?kjsyw 

ukrsnkjh fdlh ,d le; ij jgh gks vFkok O;fFkr dks lk>h x`gLFkh esa jgus dk 

vf/kdkj Fkk ,oa mlds lkFk ?kjsyw fgalk dkfjr gqbZA  

(ii) ?kjsyw fgalk & vf/kfu;e 2005 ds izHkko'khy gksus ds iwoZ dk Hkh i{kdkjksa dk 

vkpj.k fopkj esa fy;k tk ldrk gSA  246 472 

REGISTRATION ACT, 1908 

jftLVªhdj.k vf/kfu;e] 1908 

Section 17 – See section 52 of the Transfer of Property Act, 1882.  

/kkjk 17 & ns[ksa lEifRr varj.k vf/kfu;e] 1882 dh /kkjk 52A 250 483 

SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF 

ATROCITIES) ACT, 1989 

vuqlwfpr tkfr ,oa vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e] 1989 

Section 14 A(2) – (i) Second criminal appeal –  Maintainability – Provision u/s 

14A of the Act is with non obstante clause and therefore, being a Special Act it has 

overriding effect on the provisions under the other laws. 

(ii) Non obstante clause – Effect – It is a legislative device to give overriding effect 

to a particular section or the Statute as a whole, in case of any conflict or 

inconsistency over the provisions of the same Act or other Acts. 

/kkjk 14 d¼2½ & (i) f}rh; nkafMd vihy & iks"k.khrk & vf/kfu;e dh /kkjk 14d 

ds varxZr izko/kku ds lkFk ukWu&vkWCLVsaVs DykWt gS ,oa blfy, fo'ks"k vf/kfu;e 

gksus ls ;g vU; fof/k;ksa ds izko/kkuksa ij v/;kjksgh izHkko j[krk gSA 

(ii) ukWu­vkWCLVsaVs DykWt & izHkko & fdlh Hkh Vdjko vFkok vlaxfr ds ekeys esa 

fdlh fof'k"V /kkjk vFkok laiw.kZ lafof/k dks mlh vf/kfu;e vFkok vU; vf/kfu;eksa 

ds izko/kkuksa ij v/;kjksgh izHkko nsus dk ,d fo/kk;h midj.k gSA 247 475 
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SPECIFIC RELIEF ACT, 1963 

fofufnZ"V vuqrks"k vf/kfu;e] 1963 

Sections 12, 16(c) and 20 – Suit for specific performance of contract – It is necessary 

for plaintiff to step into witness box and depose. 

/kkjk,a 12] 16¼x½ ,oa 20 & lafonk ds fofufnZ"V vuqikyu ds fy, okn & oknh ds 

fy, ;g vko';d gS fd og lk{kh ds dB?kjs esa vkdj lk{; nsA 
 *207(ii) 387  

Section 16 (c) – (i) Suit for specific performance of agreement to sell – Continuous 

readiness and willingness of the plaintiff is to be avered and proved – It is a 

condition precedent to obtain the relief of specific performance. 

(ii) ‘Readiness’ and ‘willingness’ – Plaintiff has not taken any step in getting the 

suit property surveyed – No explanation offered for the delay – ‘Readiness’ and 

‘willingness’ not found proved. 

/kkjk 16 ¼x½ & (i) foØ; vuqca/k ds fofufnZ"V vuqikyu gsrq okn & oknh dh 

yxkrkj rS;kjh ,oa rRijrk dks vfHkdfFkr ,oa izekf.kr fd;k tkuk pkfg, & 

fofufnZ"V vuqikyu dk vuqrks"k izkIr djus dh ;g iwoZorhZ 'krZ gSA  

(ii) ^^rS;kjh** ,oa ^^rRijrk** & oknh us okn lEifRr ds losZ gsrq dksbZ dne ugha 

mBk;k & foyac dk dksbZ Li"Vhdj.k ugha fn;k x;k & ^^rS;kjh** ,oa ^^rRijrk** 

izekf.kr ugha ikbZ xbZA 248 478 

Section 20 – Suit for specific performance of an agreement to sell – Doctrine of 

‘lis-pendens’ – Applicability.   

/kkjk 20 & foØ; ds vuqca/k fofufnZ"V ikyu ds fy;s okn & fopkjk/khu okn dk 

fl)kar &  iz;ksT;rkA   249 480 

TRANSFER OF PROPERTY ACT, 1882 

lEifRr varj.k vf/kfu;e] 1882 

Sections 41 and 52 – See section 20 of the Specific Relief Act, 1963.  

/kkjk,a 41 ,oa 52 & ns[ksa fofufnZ"V vuqrks"k vf/kfu;e] 1963 dh /kkjk 20A 

 249 480 

Section 52 – (i) Doctrine of lis pendens – Whether impleadment of such a transferee 

pendent lite who undisputedly had notice of pending litigation is permissible? Held, 

Yes.  
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(ii) Registered sale deed – Whether a registered sale deed can be held to be void 

because it was executed during pendency of a suit in relation to suit property? Held, 

No. 

/kkjk 52 & (i) yafor okn dk fl)kar & D;k ,sls okndkyhu varfjrh dks i{kdkj 

ds :Ik esa la;ksftr fd;k tkuk vuqKkr gS ftls fufoZokfnr :Ik ls okn yacu dh 

lwpuk Fkh\ vfHkfu/kkZfjr] gk¡A  

(ii) iathÑr foØ; foys[k & D;k okn yacu ds nkSjku okn laifRr ds laca/k esa 

fu"ikfnr gksus ds dkj.k ,d iathÑr foØ; foys[k dks 'kwU; vfHkfu/kkZfjr fd;k tk 

ldrk gS \ vfHkfu/kkZfjr] ughaA  250 483 

 

UNLAWFUL ACTIVITIES (PREVENTION) ACT, 1967 

fof/kfo:) fØ;kdyki ¼fuokj.k½ vf/kfu;e] 1967 

Sections 43A, 43B and 43C – See section 47 of the Criminal Procedure Code, 

1973, section 44 of the Bharatiya Nagarik Suraksha Sanhita, 2023 and section 19 

of the Prevention of Money Laundering Act, 2002. 

/kkjk,a 43d] 43[k ,oa 43x &  ns[ksa n.M izfØ;k lafgrk] 1973 dh /kkjk 47] Hkkjrh; 

ukxfjd lqj{kk lafgrk] 2023 dh /kkjk 44 ,oa /ku 'kks/ku fuokj.k vf/kfu;e] 2002 

dh /kkjk 19A 214 402 

 

Part-IIA 

(GUIDELINES) 

1. Guidelines issued by Hon’ble Supreme Court for effective 

implementation of Prohibition of Child Marriage Act, 2006. 

5 
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EDITORIAL 

Esteemed Readers, 

 We recently welcomed our 28th Chief Justice, Hon’ble Shri Justice Suresh 

Kumar Kait, who took the oath of office on 25th September, 2024. We extend a warm 

welcome to His Lordship and look forward to his able guidance as we continue to 

uphold the principles of integrity, equity and justice in our quest of Pursuit of 

Excellence. 

 I would like to begin by making mention of the recently concluded two day 

Colloquium on Intellectual Property Rights held on 28th & 29th September, 2024 at the 

Brilliant Convention Centre in Indore, which marked a significant milestone in legal 

discourse of the Academy. Organized in collaboration with the United Kingdom 

Intellectual Property Office and the International Trademark Association, the event 

was graced by esteemed guests, including Dr. Mohan Yadav, Hon’ble Chief Minister 

of Madhya Pradesh and Hon’ble Shri Justice Jitendra Kumar Maheshwari, Judge, 

Supreme Court of India. Other distinguished attendees included Hon’ble Shri Justice 

Satish Chandra Sharma, Judge, Supreme Court of India, Hon’ble Shri Justice Suresh 

Kumar Kait, Chief Justice, High Court of Madhya Pradesh, Hon’ble Shri Justice 

Sanjeev Sachdeva, Administrative Judge, High Court of Madhya Pradesh and other 

esteemed Judges. 

 This colloquium, one of the largest in the country on this subject, featured 

renowned speakers from India and abroad across four technical sessions. Each session 

stimulated thought-provoking debates on fundamental legal theories and offered 

insights into the dynamic field of Intellectual Property Law. We emphasize that the 

law is not just a set of rules but a living entity that adapts to society's evolving needs 

and values. Another interesting aspect was how intellectual property law was going to 

evolve around artificial intelligence and the challenges which lay ahead. It was also 

wonderful to receive insights from expert speakers from abroad as to the functioning 

of IP and cross-border issues. A brief report on the colloquium is included in this 

edition to provide readers a glimpse and an understanding of the varied dimensions of 

Intellectual Property Law.  

 Another noteworthy event was the completion of the year-long judicial training 

for the 2023 batch of Civil Judges. After rigorous training encompassing theoretical 

instruction, mentorship and real-world courtroom exposure, these officers are now 

prepared to administer justice with integrity and empathy. In this year long training, 

we laid lot of emphasis on giving practical knowledge and guiding them through 
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innovative teaching methodologies. Last phase also comprised of a visit to the Nanaji 

Deshmukh Veterinary Science University, Jabalpur to appreciate the evidence in forest 

cases efficiently. We also arranged for a session by revenue officials in which they 

demonstrated the nuances pertaining to demarcation and introduced various 

documents about the land records. These were some initiatives we took so as to 

embrace andragogy style of teaching.  

  On a personal note, I had seen this batch from the day they took oath and saw 

them reform and progress over this period of one year. As this year long training 

completes, I feel a sense of pride over the progress they have attained. I wish the best 

for them and hope they become efficient members of the judicial fraternity.  

 Additionally, over these two months, the Academy conducted various 

workshops, including Awareness programmes on the Vulnerable Witness Protection 

Scheme, Protection of Women from Domestic Violence Act, 2005, Maintenance under 

Section 125 CrPC, Refresher programmes on - “Cyber Laws & Digital Evidence” and 

a Symposium on Intellectual Property for High Court Advocates, in collaboration with 

MP SLSA. 

 In this edition, we also highlight guidelines issued by the Hon’ble Supreme 

Court in Society for Enlightenment and Voluntary Action & anr. v. Union of India 

& ors., 2024 INSC 790. Despite efforts to combat child marriage through the 

Prohibition of Child Marriage Act, 2006, enforcement remains challenging due to 

cultural norms. These guidelines, in which a segment is also for the judiciary to follow, 

emphasize the need for stricter implementation. Let us commit to adopting them in our 

work to combat this social menace. 

 We have recently celebrated Diwali and as we approach the end of the year, I 

am reminded of Ralph Waldo Emerson’s words:  

“The purpose of life is not to be happy. It is to be useful, 

honourable, compassionate, and to have it make some difference 

that you have lived well.”  

 Here is a gentle reminder that the ultimate goal of law is to enhance human 

dignity and collective well-being. Let us not forget the same.   

Wishing prosperity, peace and fulfillment to all. 

Krishnamurty Mishra 

Director 
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  PART – I 

OUR LEGENDS 

HON’BLE SHRI JUSTICE N. D. OJHA 

11TH CHIEF JUSTICE OF HIGH COURT OF MADHYA PRADESH 

In this series of OUR LEGENDS, we are 

narrating the life journey of Hon’ble Shri Justice 

Narendra Dev Ojha, often referred to as Justice N.D. 

Ojha. He was a notable figure in the Indian judiciary, 

serving as a Supreme Court judge during a critical 

phase of the nation's legal and constitutional 

evolution. His tenure marked a period of profound 

judicial decisions, reflecting a commitment to 

justice, constitutionalism and the rule of law. 

    Justice N.D. Ojha was born into a family 

that valued education and legal principles. His 

early years were marked by academic brilliance, 

leading him to pursue law as a career. He completed his law degree with a strong 

foundation in constitutional, civil, and criminal law, which laid the groundwork for 

his illustrious legal career. 

  Justice Ojha began his career as a practicing advocate, focusing on civil, 

criminal and constitutional law matters. His dedication, analytical skills, and ability 

to interpret complex legal issues earned him recognition among peers and the legal 

fraternity. His early years as a lawyer were marked by a deep involvement in public 

interest litigation, reflecting his commitment to ensuring access to justice for all, 

especially the underprivileged sections of society. 

  Justice Ojha's legal acumen did not go unnoticed and he was appointed as a 

Judge in the Allahabad High Court. During his tenure at the Allahabad High Court, 

he gained a reputation for his erudition, fairness and impartiality. He was appointed 

as Additional Judge of the Allahabad High Court on 3rd September, 1971 and 

permanent Judge of that High Court on 12th December, 1972. He was Acting Chief 

Justice of the Allahabad High Court from 18th August, 1986 to 30th September, 

1986. His judgments often demonstrated a deep understanding of legal principles 

and a commitment to upholding the rule of law.  

  His Lordship was appointed as Chief Justice of High Court of Madhya 

Pradesh on 8th January, 1987. He also functioned as the Governor, Madhya Pradesh 

from 1st December, 1987 to 29th December, 1987 and thereafter, continued as Chief 
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Justice of Madhya Pradesh High Court. At the felicitation ceremony organized on 

9th January, 1987 he expressed his sentiments as to onerous duties of a judge as 

below:  

“As you all know, dispensation of justice is a Divine attribute. It is God 
alone who is the ultimate dispenser of justice. Since the Judges have 
been assigned the role of dispensation of justice, they can perform this 
sacred duty only if they feel that God is all pervading is constantly 
watching not only their deeds but also their thoughts, howsoever subtle 
they may be. The Judges should always be conscious that their deeds 
and thoughts are under constant vigil of someone, who is omnipresent, 
omniscient and omnipotent. If they do so, they are bound to get the 
Grace of God, who is omnibenevolent too. It shall be my endeavor to 
constantly have this feeling in my mind while discharging my duties. 

At this place, however, I hasten to add that Judges too, being human 
beings, are imperfect. God alone is perfect. Due to their imperfection, 
the Judges also are likely to err. Consequently, if in spite of my best 
efforts, I on account of being imperfect commit any inadvertent error, 
you will very kindly forgive me. Even God in his Mercy forgives such 
an error. "To err is human, to forgive is Divine" is meant for such errors. 

In this connection, I assure you that I shall always welcome constructive 
suggestions, coming from any quarter. The purity of the stream of 
justice has to be maintained by us, at all cost. Let us rededicate ourselves 
to this noble task.” 

His Lordship served in the capacity of Chief Justice of this High Court for 

over a year. In this one year, he made a reputation for rendering verdicts in complex 

matters, expediting trials of old cases and resolving encouraging administrative 

growth of judiciary. During this time, he also functioned as the Governor, Madhya 

Pradesh from 1st December, 1987 to 29th December, 1987. His Lordship was 

appointed as Judge of the Supreme Court on 18th January, 1988.  

In recognition of his judicial excellence, Justice N.D. Ojha was elevated to 

the Supreme Court of India, where he served as a judge from 1988 to 1991. His 

tenure at the Apex Court was marked by landmark judgments and a commitment to 

safeguarding the fundamental rights enshrined in the Indian Constitution. He was 

known for his ability to deliver well-reasoned and balanced judgments, often 

delving into the socio-economic implications of legal decisions. 

Justice Ojha was part of several important judgments that had a lasting 

impact on Indian jurisprudence. One of his notable judgment is Union Carbide 

Corporation v. Union of India, 1992 AIR 248. Justice Ojha was part of the Bench 

that adjudicated the Bhopal Gas Tragedy case, one of India's worst industrial 
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disasters. The court addressed issues of jurisdiction, liability and the quantification 

of damages for the victims, highlighting the challenges in determining liability for 

industrial disasters and the complexities of seeking justice through both domestic 

and foreign legal avenues. His Lordship demitted the office of Judge, Supreme 

Court of India on 18th January, 1991. 

Justice N. D. Ojha was also recognized for his calm and assertive manner 

of presiding over the dais. One such incident reflecting this sentiment arises from 

his tenure at the Allahabad High Court. One day, Justice Ojha was hearing a 

particularly contentious property dispute. Both parties were represented by senior 

counsels, who presented their arguments passionately but also aggressively. The 

courtroom atmosphere was tense, with each side asserting its case loudly. 

  Amid this charged environment, one of the lawyers became overly insistent, 

constantly interrupting Justice Ojha while he tried to ask questions. In a moment of 

calm authority, Justice Ojha paused, looked directly at the lawyer, and said with a 

slight smile, "Patience, learned counsel. Just as justice requires evidence, wisdom 

requires a moment of reflection." His gentle yet firm remark lightened the mood in 

the courtroom and reminded everyone of the importance of decorum and 

deliberation in judicial proceedings. 

  This episode is often cited by his former colleagues to illustrate not just 

Justice Ojha’s deep legal wisdom but also his ability to command respect with 

grace. It reflects his emphasis on maintaining courtroom dignity while pursuing 

justice. 

  Justice Ojha’s contributions extended beyond the courtroom as well. He 

was actively involved in various legal seminars, workshops and conferences 

contributing to the development of legal education and fostering a better 

understanding of constitutional law among young lawyers and judges. 

  Justice Ojha was known for his humility, integrity, and dedication to his 

work. Despite holding one of the highest judicial offices in the country, he remained 

approachable and committed to his principles of justice and equality. His Lordship 

passed away on 4th May, 2009.  

  Justice N.D. Ojha’s tenure as a Judge of Allahabad High Court, Chief 

Justice of High Court of Madhya Pradesh and as a Supreme Court Judge 

exemplifies a commitment to upholding the highest standards of judicial integrity 

and fairness. His judgments continue to shape the legal discourse in India, serving 

as a guiding light for jurists, lawyers and students of law. As a distinguished jurist, 

his legacy remains a testament to the enduring values of justice, equality and 

constitutional governance. 

  
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BRIEF SUMMARY REPORT OF THE COLLOQUIUM ON  ̶ 
INTELLECTUAL PROPERTY RIGHTS 

 The Madhya Pradesh State Judicial Academy organized a two-day 

colloquium on Intellectual Property Rights (IPR) for the Judges of Madhya Pradesh 

on 28th & 29th September, 2024, in collaboration with the United Kingdom 

Intellectual Property Office and the International Trademark Association. This 

event aimed to increase judicial awareness and expertise in handling IPR related 

disputes. 

 The colloquium featured distinguished speakers, including prominent 

members of the judiciary, policy makers and international experts in intellectual 

property. The event focused on the increasing significance of IPR in today’s 

globalized economy, addressing contemporary challenges such as the digitalization 

of intellectual property and its enforcement in the era of new technologies. 

Inauguration 

 The event was inaugurated with a formal lighting of the lamp, symbolizing 

the removal of ignorance and the spread of knowledge. The inaugural session was 

presided over by the Chief Guests Dr. Mohan Yadav, Hon’ble Chief Minister of 

Madhya Pradesh and Hon’ble Shri Justice Jitendra Kumar Maheshwari, Judge, 

Supreme Court of India. The session was further graced by Hon’ble Shri Justice 

Satish Chandra Sharma, Judge, Supreme Court of India, Hon’ble Shri Justice 

Suresh Kumar Kait, Chief Justice of the High Court of Madhya Pradesh, Hon’ble 

Shri Justice Sanjeev Sachdeva, Administrative Judge of the High Court of Madhya 

Pradesh, Shri Prashant Singh, Advocate General of Madhya Pradesh, Ms. Gauri 

Kumar, South Asia Representative Officer, International Trademark Association 

and Ms. Sarah Roberts Favell, Deputy Director of Intellectual Property Policy at 

the United Kingdom Intellectual Property Office. All the Hon’ble Judges of High 

Court of Madhya Pradesh also graced the occasion. 

 The inaugural session emphasized India’s long-standing cultural heritage of 

hospitality and intellectual growth, as well as the importance of IPR in fostering 

innovation, safeguarding creators’ rights and boosting economic development. The 

need for robust judicial frameworks to support businesses in protecting their 

intellectual property rights globally was highlighted. 

Session Summaries 

Session 1: Basics of Intellectual Property Law 

 The first technical session focused on the fundamental concepts of IPR, 

covering patents, trademarks, copyrights and geographical indications. The 

resource persons; Ms. Gillian Arend, Ms. Sarah Roberts Favell and Dr. Yogesh Pai, 
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provided their insights on the subject. The session aimed to deepen the 

understanding of the evolving landscape of Intellectual Property Rights (IPR), 

beginning with an overview of the foundational aspects of IPR, including 

trademarks, copyrights, designs and their protection. 

 The discussion emphasized the critical role these rights play in fostering 

innovation, safeguarding creativity and protecting commercial interests. 

International treaties, such as the Paris Convention, were underscored as 

foundational to global IP systems. The session illustrated how these international 

agreements are vital in resolving cross-border disputes and ensuring that legal 

interpretations align with global standards while safe guarding national interests. 

 Non-traditional marks, such as sound, colour and scent were discussed, with 

case studies like the Christian Louboutin red sole trademark illustrating the 

evolving nature of IP litigation. The session emphasized that judges need 

knowledge and analytical tools to adjudicate such cases, which are becoming 

increasingly prevalent. 

 A critical issue discussed was bad faith registrations, a growing concern 

threatening the integrity of IP systems. Best practices for identifying and tackling 

these fraudulent registrations were shared by the International Trademark 

Association (INTA). The importance of geographical indications and their role in 

protecting traditional knowledge and local industries was also highlighted. 

Session 2: Enforcement Mechanisms – Challenges & Best Practices 

 This session explored the evolving landscape of IP enforcement, particularly 

in light of recent legal and procedural shifts. Esteemed speakers, including Justice 

Sanjeev Sachdeva and legal expert Mr. Gaurav Miglani, discussed jurisdictional 

challenges following the abolition of the Intellectual Property Appellate Board 

(IPAB). This structural change has transferred IP cancellation and enforcement 

matters back to the High Courts, creating complexities in jurisdiction, process and 

consistency of rulings. 

 The session underscored the necessity of enhanced judicial training and 

specialization in IP matters to ensure that IP cases are handled efficiently and justly. 

The need for the judiciary to adapt swiftly to these changes was highlighted to 

maintain the effectiveness and integrity of IP enforcement. 

 The session also addressed judicial enforcement mechanisms available to 

protect IP rights, focusing on civil remedies and the strategic use of injunctions. 
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Best practices for granting and enforcing injunctions, particularly interim and         

ex parte injunctions, were emphasized. The importance of tailored injunctions to 

prevent ongoing harm and safeguard IP owners’ interests was discussed. 

 Criminal remedies in IP law were another significant topic, especially in the 

context of copyright and trademark infringement. The procedural challenges in 

criminal enforcement, including the burden of proof and the need for specialized 

knowledge among prosecutors, were explored. Judges were urged to approach 

criminal enforcement with a nuanced perspective, balancing deterrence with the 

broader implications of sanctions on businesses and innovation. 

 The session concluded with a discussion on the arbitrability of IP disputes. 

Speakers highlighted the increasing role of arbitration in IP cases involving cross-

border transactions, licensing agreements and technology transfers. The 

arbitrability of IP disputes remains contentious, especially where statutory rights 

are concerned and judges were encouraged to carefully consider the scope of 

arbitration clauses and the enforceability of arbitral awards. 

Session 3: Evolving Landscape of Injunctions, Damages, and Enforcement of 

Awards 

 This session provided valuable insights into the complexities of IP 

enforcement. Distinguished speakers, including Ms. Iris Gunther from the 

International Trademark Association (INTA) and Mr. M.S. Bharath, a renowned IP 

expert, discussed the growing importance of injunctions in cross-border disputes, 

the use of modern tools for assessing monetary relief, and challenges in cross-

border infringement. 

 Dynamic blocking injunctions, anti-suit injunctions and anti-enforcement 

injunctions were highlighted as essential tools for protecting IP rights across 

jurisdictions. Case studies from Indian courts, such as Sony Music Entertainment 

India Pvt. Ltd. v. Raj Television Network Ltd., showcased the proactive approach 

to curbing online infringement. The session also emphasized the importance of 

accurately assessing monetary relief using modern analytical tools, which offer a 

clearer and more precise valuation of losses. 

Session 4: Intellectual Property & Technology – What Lies Ahead? 

 This session involved a discussion on the dynamics of Intellectual Property 

Rights and technology, moderated by Hon'ble Shri Justice Vishal Dhagat. Key 

speakers, Ms. VijiMalkhani from Hindustan Unilever, Ms. Megan Carpenter from 
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Franklin Pierce School of Law (virtually) and Lord Justice Colin Birss (virtually), 

discussed the impact of Artificial Intelligence on intellectual property. 

 Ms. Carpenter highlighted the growing use of AI tools and the originality of 

AI-generated content, emphasizing that originality remains the key test for 

intellectual property protection. Lord Justice Colin Birss discussed the legal 

complexities surrounding AI-generated inventions and the challenges of patenting 

such inventions. 

The session also addressed the liability of e-commerce platforms and third-

party sellers, as discussed by Hon'ble Shri Justice Sanjeev Sachdeva. Platforms are 

required to observe due diligence and cannot rely on the safe harbor principle once 

they are notified of counterfeiting activities. 

 Global trends and the need for India to align its IPR laws with international 

standards, such as the TRIPS Agreement and the Madrid Protocol, were 

highlighted. The session called for judicial reforms, including the establishment of 

specialized IPR courts. 

Valedictory Session 

 The two-day colloquium concluded with a valedictory session presided over 

by the Chief Guest, Hon'ble Shri Justice Jitendra Kumar Maheshwari, Judge, 

Supreme Court of India. Other dignitaries on the dais included Hon'ble Shri Justice 

Suresh Kumar Kait, Chief Justice of the High Court of Madhya Pradesh, Hon'ble 

Shri Justice Sanjeev Sachdeva, Administrative Judge of the High Court of Madhya 

Pradesh, Hon'ble Shri Justice Vivek Rusia, Hon'ble Shri Justice Vivek Agarwal, 

and Ms. Iris Gunther from the International Trademark Association. Gratitude was 

expressed to the organizers who introduced this subject to the State in great detail. 

Emphasis was also laid on continued Judicial training on the subject.  

  

 

 

 

  



JOTI JOURNAL – OCTOBER 2024 – PART I 138 

KEY ISSUES RELATING TO LAW OF EASEMENTS 
Amit Singh Sisodia  

                    OSD, MPSJA 

 The Law of Easements is a necessary adjunct to the law of property. In 

addition of the ordinary rights of property, the law recognizes the existence of 

certain other rights which may be exercised over the property of a neighbour and 

impose a burden upon him. These rights in the property of another (jura in re 

aliena) are known as easements, which extends from a simple right to way upto 

essential right to light and air.  

 The right of easement is the necessary consequence of the right of the 

ownership of land. Clause (c) of Section 6 of Transfer of Property Act, 1882 

provides a restriction that an easement cannot be transferred apart from the 

property. It implies that even property cannot be transferred without easement, 

which reflects the importance of law of easement in life of a common man, 

especially when the law governing easements i.e. Indian Easements Act, 1882 

(hereinafter referred to as ‘Act’) is not exhaustive, as reflected from its Preamble. 

 “Easement” as defined u/s 4 of the Act is a privilege which the owner of one 

property has a right to enjoy over the property of another. The property/land for the 

beneficial enjoyment of which the right exists is termed as ‘dominant heritage’ and 

the owner/occupier as ‘dominant owner’. On the other hand, the property/land on 

which liability is imposed is termed as ‘servient heritage’ and its owner/occupier as 

‘servient owner’. These are, in fact the essentials for a valid easement right.  

 Right of easement is classified u/s 5 of the Act into different categories. It is 

classified as ‘positive and negative easement’ with reference to their mode of 

enjoyment, as they entitle the dominant owner to do some positive act on servient 

heritage i.e. land of servient owner (for example, legalise trespass) or in other case, 

prevent the servient owner from doing some act on his land (for example, prevent 

nuisance). It may be continuous easement without the need of act of man and 

discontinuous easement with the need of act of man for its natural continuity and 

discontinuity. Apparent easement is one which is shown by permanent sign visible, 

whereas non­apparent easement is one that has no sign. Further, it may be classified 

on the basis of its duration, locality and condition as permanent, for limited period 

or subject to condition or only exercisable at a certain place or time, etc. as per 

section 6 of the Act.  

 Easements are restrictive in nature as per section 7 of the Act, which implies 

restrictions on two types of rights viz. (i) rights regarding immovable property and 

(ii) rights in relation to natural advantages i.e. natural rights like light and air. It is 



JOTI JOURNAL – OCTOBER 2024 – PART I 139 

restrictive in a sense that it will not extinguish or exclude the ordinary use of the 

property.  

 Easement may be created by express grant; implied grant or implied 

reservation (on the ground of necessity); long user/prescription or prescriptive 

easements and by customary easements. These are the modes of acquiring 

easement. Express grant may be oral, which requires no particular format and the 

only necessity is conveying unequivocally the grant of easement right. Implied 

grant or reservation of easement rights are implied from transfer of property (eg. 

sale deed), where circumstances clearly show such intention of the parties.   

 Easement of necessity and quasi­contracts are the two terms coined u/s 13 of 

the Act, illustrated under Cls. (a), (c), (e)  and Cls. (b), (d), (f) of section 13, 

respectively. The word ‘necessity’ in the ‘easement of necessity’ implies that it is 

not rule of convenience but a necessity without which the property cannot be used 

at all and not for the mere reasonable enjoyment of the property. This implies that 

the criterion is absolute necessity and not mere convenience. (e.g. ‘easement of 

way’ by necessity requires that there must not be another access available, 

otherwise such necessity extinguishes). The prominent distinction in case of ‘quasi-

easement’ is regarding the absence of absolute necessity and presence of qualified 

necessity i.e. without which the property, though may be enjoyable otherwise, is 

not enjoyable in any way in which it was enjoyed before. 

 Section 15 of the Act deals with Prescriptive Easements i.e. acquiring 

easement by prescription or long user. If a man had enjoyed an easement for a 

considerable number of years uninterruptedly, a presumption would naturally arise 

that he had a right to it, which the servient could not legally dispute. It requires that 

the enjoyment must be as of right i.e. it must be nec vi, nec claim, nec precario. 

The right must be definite and certain, enjoyed independently without consent of 

servient owner, that too openly, peacefully, without interruption, continuously for 

period of 20 years in private property and 30 years in case of Government property. 

However, it is to be noted that certain rights cannot be acquired by prescription i.e. 

long use which are provided u/s 17 of the Act. 

 Easement extincts, suspends and revives mostly by the act of the parties. 

Extinction of easement is provided under section 37 to 47 of the Act, which implies 

that the restriction put on natural rights get extinguished and the rights of the owner 

are revived. An easement is suspended when the owner of either heritage becomes 

entitled to the possession of the other heritage for a limited interest therein. An 

easement revives u/s 51 of the Act. 
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 There are certain key issues and principles involved with the law of easement 

which require elaborate discussion, as these issues prominently arise in civil suits 

filed in the Courts.  

Ownership and residual rights with special reference to easement  

 Ownership denotes the relation between a person and an object forming the 

subject-matter of his ownership. It consists of complex rights, all of which are rights 

in rem, being good against all the world and not merely against specific person. 

One of the important features is that there is a residual nature, with regard to the 

concept of ownership and it is described as: If, for example, a landowner gives a 

lease of his property to A, an easement to B and some other right such as a profit to 

C, his ownership now consists of the residual rights i.e. the rights remaining when 

all these lesser rights have been given away. (Noida v. Anand Sonbhadra, (2023) 1 

SCC 724) 

Priority of rights  

 As per Section 48 of the Transfer of Property Act, where a person has created 

different rights in or over the same property i.e. reserving a strip of land creating 

interest over such land and such rights cannot be exercised to their fullest extent 

together, then each latter created right shall be subject to the rights previously 

created. The exception is, if special contract or reservation binding the earlier 

transferee is executed. It will mean that the exclusive right conferred on the 

subsequent transferee in the sale deed for example, will not be legal till such time 

the earlier transferee has a special contract or reservation which binds him. The 

maxim Nemo dat quod non habet applies. It means owner cannot grant exclusive 

rights in respect of the rights already granted as an easementary right. (S. Kumar v.         

S. Ramalingam, (2020) 16 SCC 553 may be referred.) 

Claim of Adverse Possession and Easement  

 A claim of easementary right by prescription would be incompatible with the 

claim of adverse possession because under the latter a party claims title over the 

land of another as his own and therefore, there would be no dominant heritage 

claiming a right by prescription over a servient heritage. (Chapsibhai Dhanjibhai 

Danad v. Purushottam, AIR 1971 SC 1878) 

Alternate plea of easement right alongwith claiming title – Suit not 

maintainable 

 Plaintiff claiming title over the servient heritage and in the alternative 

claiming easementary right to discharge the drain water over such land. Suit is not 

maintainable. It is a question of law. (Umrah Khatoon v. Mohd. Zafir Khan and 

ors., (1997) 1 SCC 550 may be referred.) 
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Rights created by contract of sale, whether amounts to easement?  

 A contract of sale does not by itself create any interest in or charge on the 

property. This is expressly declared in section 54 of the Transfer of Property Act. 

The fiduciary character of the personal obligation created by a contract for sale is 

recognised in section 3 of the Specific Relief Act, 1963 and in section 91 of the 

Trusts Act, 1882. The personal obligation created by a contract of sale is described 

in section 40 of the Transfer of Property Act as an obligation arising out of contract 

and annexed to the ownership of property, but not amounting to an interest or 

easement therein. (Narandas Karsondas v. S.A. Kamtam, (1977) 3 SCC 247           

(3 Judge Bench)) 

Distinction between ‘easement of necessity’ and ‘easement by grant’  

 An ‘easement of necessity’ is one which is not merely necessary for the 

reasonable enjoyment of the dominant tenement, but one where the dominant 

tenement cannot be used at all without the easement. It is limited to the barest 

necessity however, inconvenient. It is irrespective of the question whether a better 

access could be given by the servient owner or not. When an alternate access 

becomes available, the legal necessity of burdening the servient owner ceases and 

the easement of necessity by implication of law is legally withdrawn or 

extinguished as statutorily recognised in section 41 of the Act.  

 On the other hand, ‘easement by grant’ does not depend upon the absolute 

necessity of it. It is the nature of the acquisition that is relevant. It may be absolutely 

necessary for the enjoyment of the dominant tenement in the sense that it cannot be 

enjoyed at all without it but it is always a matter of contract between the parties, 

where terms of the grant govern and not anything else. It may be express or even 

by necessary implication but in either case, it will not amount to an easement of 

necessity u/s 13 of the Act, even though it may also be an absolute necessity for the 

person in whose favour the grant is made. If the terms of the grant restrict its user 

subject to any condition, the parties will be governed by those conditions. If it is a 

permanent arrangement uncontrolled by any condition, that permanency in user 

must be recognised and the servient tenement will be recognised and the servient 

tenement will be permanently burdened with that disability. Such a right does not 

arise under the legal implication of section 13 nor is it extinguished by the statutory 

provision u/s 41 of the Act, which is applicable only to easement of necessity 

arising u/s 13. (Hero Vinoth v. Seshammal, (2006) 5 SCC 545) 
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Customary easement is not a customary right 

 ‘Customary rights’ are saved from the operation of the Easements Act. 

Section 2(b) provides that the Act does not derogate from any customary or other 

right (not being a licensee) in or over immovable property which the Government, 

the public or any person may possess irrespective of other immovable property.  

 A ‘customary easement’ within the meaning of section 18 of the Act is not a 

customary right. A customary easement is not founded on immemorial user, or 

prescription or grant, but on the custom of the locality. The right to customary 

easement must still belong to a determinate person or persons exercisable for the 

more beneficial enjoyment of land belonging to or occupied by such person or 

persons. A customary easement, therefore, can be claimed only in respect of a 

dominant tenement, and not in gross.  

 Whereas, ‘customary right’ is different from a customary easement. It is a 

public right and arises out of the custom of the locality.  It may be claimed by a 

fluctuating body of persons and is a part of the law of the locality and is not a private 

right dependant upon grant, dedication or prescription. A customary right is 

available for the benefit of all persons who reside in the locality or form a distinct 

class or have a common attribute and for whose benefit the custom in the locality 

prevails.  

Customary easement – Mode and manner of proof 

 Customary easements are the most difficult to prove among easements. To 

establish a custom, the plaintiff will have to show that (a) the usage is ancient or 

from time immemorial; (b) the usage is regular and continuous; (c) the usage is 

certain and not varied; and (d) the usage is reasonable. If the wajib-ul-arz record 

shows the customary easement, it would make the task of the civil courts 

comparatively easy, as there will be no need for detailed evidence to establish the 

custom. Be that as it may. If the remedy for violation of a customary easement 

recognised and recorded in the wajib-ul-arz is by way of a civil suit, it is 

inconceivable that in regard to violation of a customary easement not recognised or 

recorded in the wajib-ul-arz, the remedy would be only by way of a summary 

enquiry by the Tahsildar u/s 131 of the Code, and not by a suit, before the civil 

court. (Ram Kanya Bai v. Jagdish, (2011) 7 SCC 452) 

‘Profit-a-prendre’ v. ‘profit-a-prendre in gross’ 

  ‘Profit­a­prendre’ means a right to enjoy the benefits arising out of the 
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lands, whereas ‘Profit-a-prendre in gross’ means a right exercisable by an 

indeterminate body of persons to take something from the land of others. 

  Term easement, may include ‘profit-a-prendre’ but not ‘profit-a- prendre in 

gross’ where there is no dominant heritage i.e. land for the beneficial enjoyment of 

which easementary right is claimed or exists in the corresponding subservient 

heritage. Right to profit-a-prendre must be based on a legal and valid custom.  

Further held, to be legal and valid, a custom must be reasonable. (Tulsi Ram v. 

Mathurasagar Pan Tatha Krishi, AIR 2003 SC 243) 

Whether a ‘profit-a-prendre in gross’ is an easement? 

 In a case, where the legal tenants of two villages claimed the right to excavate 

stone from land in same villages for purposes of trade. It is a profit-a-prendre in 

gross i.e. a right exercisable by an indeterminate body of persons to take something 

from the land of others but not for the more beneficial enjoyment of a dominant 

tenement. Therefore, it is not an easement within the meaning of the Easements 

Act, since section 2 of the Act expressly provides that nothing in the Act contained 

shall be deemed to affect, inter alia, to derogate from any customary or other right 

(not being a licence) in or over immovable property which the Government, the 

public or any person may possess irrespective of other immovable property. Hence, 

a claim in the nature of a profit-a-prendre operating in favour of an indeterminate 

class of persons and arising out of a local custom may be held enforceable only if 

it satisfies the tests of a valid custom. A right in the nature of a profit-a-prendre 

would ex-facie be unreasonable, if the exercise of such a right ordinarily tends to 

the complete destruction of the subject matter of the profit and in such situation, 

the customary right will not be recognised. (State of Bihar v. Subodh Gopal Bose, 

AIR 1968 SC 281) 

Acquisition of right of way by prescription – Factors to be considered  

 Use of access by plaintiff through the property of the defendant for the 

required twenty years, obstruction by defendant as soon as he was aware of it and 

non-availability of access to the plaintiff’s property except through property of 

defendant are the main factors to be taken into consideration. Otherwise, there is 

no reason why property of other persons should be permitted to be used for access. 

 In order to establish a right of way by prescription to the detriment of the other 

party, one has to show that the incumbent has been using the land as of right 

peacefully and openly and without any interruption for the last 20 years. There 

should be specific pleadings and categorical evidence in general and specifically 
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that since what date to which date one is using the access for the last 20 years. 

(Justiniano Antao v. Bernadette B. Pereira, AIR 2005 SC 236) 

Easement of necessity in relation to a pathway 

 Easement of necessity necessarily involves an absolute necessity. If there 

exists any other way, there can be no easement of necessity. (Justiniano Antao v. 

Bernadette B. Pereira, AIR 2005 SC 236 distinguished on facts). (Sree Swayam 

Prakash Ashramam and anr. v. G. Anandavally Amma and ors., AIR 2010 SC 

622) 

Right to ingress and egress reserved in a partition  

 When right to ingress and egress is reserved in a partition, say between two 

brothers, then this condition of the partition deed would bind not only the two 

brothers but also their successors-in-interest. The use of the door for right to ingress 

and egress was not a right in easement, it was a right which came into existence as 

a result of the partition deed itself. (Kanhaiya Lal v. Babu Ram (Dead) by Lrs. and 

anr., (1999) 8 SCC 529) 

Doctrine of Public Trust  

 Even the State, having regard to the doctrine of "public trust", may not have 

any power to grant any right in relation to certain matters e.g. deep underground 

water. Holder of a land may have only a right of user and cannot take any action or 

do any deeds as a result whereof the right of others is affected. Even the right of 

user is confined to the purpose for which the land is held by him and not for any 

other purpose.   

 A person who holds land for agricultural purpose under no circumstances can 

be permitted to restrict flow of water to the neighbouring lands or discharge 

effluents in such a manner so as to affect the right of his neighbor to use water for 

his own purposes. On the same analogy, he does not have any right to contaminate 

the water to cause damage to the holders of neighboring agricultural fields. Large-

scale defilement in the quality of water so as to make it unusable by others or as a 

result whereof the water is contaminated and becomes unsafe would be violative of 

Article 21 of the Constitution. (State of W.B. v. Kesoram Industries Ltd., (2004) 

10 SCC 201 (Constitution Bench)) 

Common well and channel held in co-ownership and right of easement 

 The only restriction put by law on the common user of land by a co-owner is 

that it should not be so used as to prejudicially affect or put the other co-owner to a 
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detriment. In absence of any specific pleading regarding the prejudice or detriment 

to the other co-owner, co-owners have every right to irrigate their lands from their 

exclusive well through the common channel apart from taking water from the 

common well through that channel and it cannot be said that additional burden to 

the prejudice of the other co-owners would be put on the common land and the 

common channel and that this could never have been intended by the parties at the 

time of the partition.  

 It is settled that if the parties had entered into a contract regarding manner or 

mode of enjoyment of the common well and the common channel, then they would 

be governed by the terms of the contract. If plaintiff claims easementary right only 

as an alternative ground while claiming right of co-ownership as the main ground, 

Illustration (c) to section 8 of the Easements Act has no application. (Ayyaswami 

Gounder v. Munnuswamy Gounder, (1984) 4 SCC 376) 

Whether lessee or mortgagee may acquire an easement of way or of flow of 

water over other land of his lessor or mortgagor? 

 Section 12 of the Act specifies the persons who can acquire easements and 

provides that an easement can be acquired by the owner of an immovable property 

or, on his behalf, by any person in occupation of the same. The words “owner ... or 

on his behalf by any person in occupation of the same” are very significant. They 

no doubt indicate that it is the owner of an immovable property or a person in 

occupation of such property who can acquire an easement.  

 It is therefore, settled that lessee or mortgagee of an immovable property 

cannot acquire any easement right for his own benefit. He can start prescribing for 

an easement only from the date of purchase of right of reversion when he became 

an absolute owner, not before. (Madan Gopal Bhatnagar v. Jogya Devi and ors., 

1980 (Supp) SCC 777) 

MPLRC, 1959 and Easement rights  

 The 1959 Code nowhere bars the jurisdiction of the civil courts to decide upon 

easementary rights relating to agricultural or other lands. It neither creates nor 

recognises any new category of private easementary rights. An easement cannot be 

acquired otherwise than in the manner provided in the Easements Act. Section 257 

of the code relates to the exclusive jurisdiction of the Revenue Authorities. 

However, any statutory provision ousting the jurisdiction of the civil courts should 

be strictly construed. Therefore, a suit for enforcement of an easementary right or 

for a declaration that the defendant does not have any easementary right over the 

plaintiffs property or a suit for injunction to restrain a defendant from interfering 
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with the possession of the plaintiff or exercising any easement right over the 

plaintiff's property, is not barred by the 1959 Code. Such suits do not fall under any 

of the excluded matters enumerated in section 257. 

Easement rights under Land Acquisition Act, 1894  

 Question arises whether person who is interested in an easement affecting 

land can claim compensation, in case of acquisition/ requisition? Sections 3, 9 and 

31 of the Land Acquisition Act, 1894 shows that a person who is interested in an 

easement affecting land can claim compensation. Under both the Land Acquisition 

Act and the National Highways Act, such claims have to be proved in accordance 

with law. The difference being that under the Land Acquisition Act, 1894 actuals 

are payable, whereas under the National Highways Act, a fixed amount of 10% of 

the amount determined by the competent authority is payable. It is, therefore, 

wholly incorrect to state that extra amounts are payable to the owner under the 

National Highways Act which are not so payable under the Land Acquisition Act. 

Also, both Acts contemplate payment of compensation to persons whose easement 

rights have been affected by the acquisition. In any event, this contention cannot 

possibly answer non-payment of solatium and interest under the National Highways 

Act. (Union of India v. Tarsem Singh, (2019) 9 SCC 304) 

Alteration in mode of enjoyment of easement – No additional burden should 

be imposed on servient heritage 

 The best illustration to understand the concept is to go through the case of 

Anguri v. Jiwan Dass, AIR 1988 SC 2024 where dominant owner constructed six 

more outlets, apart from alteration of three existing outlets for outflow of dirty 

water, all (nine outlets) opening towards servient heritage resulting in increase of 

outflow of dirty water. The act was considered as the dominant owner has imposed 

additional burden on servient heritage contrary to section 23 of the Act and 

therefore, alteration was considered illegal. 

Test to determine distinguishing features of Lease and Licence 

 "Lease" is a transfer of interest in land, whereas "licence" is a right granted to 

another person over immovable property to do or continue to do some act which 

would in the absence of such right be unlawful and which does not amount to 

easement nor creates any interest in the property. The real test is the intention of 

the parties which is to be ascertained from the terms of the document or the 

transaction. Substance is to be preferred than its form. If interest in the property is 
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transferred, it is a lease and where the intention is to grant the occupier only 

personal privilege with no interest in land, it is licence. (Chandy Varghese v.           

K. Abdul Khader, (2003) 11 SCC 328) 

 The twin principal tests by which a lease is distinguishable from a licence are 

– (i) the right to exclusive possession involving the transfer of an interest in the 

property and (ii) the rent stipulated by way of consideration for the grant. (Rajbir 

Kaur v. S. Chokesiri and Co., AIR 1988 SC 1845) 

Right to use Highway 

 The right of the persons to use a public highway for purposes of trade is not 

in the nature of an easement and as such cannot be reckoned as property in law; 

consequently, there has been no deprivation of property, if reasonable restrictions 

imposed by State regarding the use of highway. (Saghir Ahmad v. State of U.P., 

(1954) 2 SCC 399 (5 Judge Bench)) 

Doctrine of Lost Grant 

 It is open to the court to infer grant from immemorial use when such user is 

open, as of right and without interruption but grant will not be inferred if the user 

can be explained otherwise. The fiction of a "lost grant" is a mere presumption from 

long possession and exercise of user by easement with acquiescence of the owner, 

that there must have been originally a grant to the claimant, which had been "lost". 

There can be no such presumption of a "lost grant" in favour of persons who 

constitute trustees in succession. (Braja Kishore Jagdev v. Lingraj Samantaray, 

AIR 2000 SC 2673) affirmed in M. Siddiq (Ram Janmabhumi Temple - 5 J.) v. 

Suresh Das, (2020) 1 SCC 1. 

 The presumption of lost grant was extended in favor of possessor of land for 

considerably long period when such user is found to be in open assertion of title, 

exclusive and uninterrupted. However, when the use is explainable, the 

presumption cannot be called in aid. In the present case, the appellant traces his 

possession from 1954 under an unregistered perpetual lease from the erstwhile 

Inamdar (Maqtedar). (Konda Lakshmana Bapuji v. Govt. of A.P., AIR 2002 SC 

1012 affirmed in M. Siddiq (supra)  

Limits to easementary rights in case two properties owned by single owner and 

sold to separate buyers, when time period is too short. 

  If there are two adjoining properties, one of which had a portion abutting on 

the other and which were originally under single ownership, and one was sold to 

claimant and the other, two months later, to his neighbour. In such situation, no 

easement right could have arisen in favor of claimant within a period of two months, 
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where, held, no easement rights regarding drainage of water and of access to light 

and air, in respect of the abutting portion, could have been acquired by the claimant 

within the period of two months. This would not allow subsequent purchaser of 

property to claim the same right as easement against the previous purchaser of 

property that he could not construct on his property so as to prevent the flow of 

water. No person can have a right to have water from his property flow on to the 

land of his neighbour, when no such right was granted under the sale deed. No such 

easement right can be claimed in law. (Saraswathi v. S. Ganapathy, (2001) 4 SCC 

694 may be resorted).  

Disturbance of the easement and filing of suit  

 Section 33 of the Act therein provides that the owner of any interest in the 

dominant heritage or the occupier of such heritage may institute a suit for the 

disturbance of the easement provided that the disturbance has actually caused 

substantial damage to the plaintiff.  

 Under Explanation II read with Explanation I to the section, where the 

disturbance pertains to the right of free passage of light passing through the 

openings to the house, no damage is substantial unless the interference materially 

diminishes the value of the dominant heritage. Where the disturbance is to the right 

of the free passage of air, damage is substantial, if it interferes materially with the 

physical comfort of the plaintiff. 

 It is clear from Explanations II and III to section 33 that to constitute an 

actionable obstruction of free passage of light or air to the openings in a house, it is 

not enough that the light or air is less than before. There must be a substantial 

privation of light, enough to render the occupation of the house uncomfortable, 

according to the ordinary notions of mankind. (Chapsibhai Dhanjibhai Danad v. 

Purushottam, AIR 1971 SC 1878) 

Prescription differs from limitation – Jurisprudence  

 Prescription is a mode of acquiring title to an incorporeal hereditament (an 

intangible right in land such as an easement) by continued user, possession and 

enjoyment and is a part of substantive law. Limitation, on the other hand, is a bar 

to a remedy and relates to procedure, as such prescription differs from limitation. 

In short, prescription is a right conferred, limitation is a bar to a remedy. Generally, 

Hindu law recognises prescription and limitation, whereas Muslim law did not 

recognise prescription or limitation. [Syndicate Bank v. Prabha D. Naik, AIR 2001 

SC 1968 ( 3 Judge Bench)] 
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Right to light and air – Only unauthorized construction is to be demolished 

 Trial court directing defendant to remove the walls or any other structure 

made adjacent to the wall of plaintiff's house due to which windows and ventilators 

on the wall of plaintiffs' house were closed resulting in diminution of light and air. 

It is settled that in execution of trial court's decree only the unauthorised 

construction raised by defendant which prevented plaintiffs' light and air had to be 

demolished and his apprehension of demolition of his existing double-storeyed 

building was unfounded. (Krishna Kumar Agrawal and ors. v. Jai Kumar Jain 

and anr., AIR 1997 SC 300) 

Pleading and Proof – Exceptions and permissible limits  

 The Apex Court held in the case of Bachhaj Nahar v. Nilima Mandal, (2008) 

17 SCC 491, that: 

 It is a fundamental rule that in a civil suit, relief to be granted can be only with 

reference to the prayers made in the pleadings. The facts to be pleaded and 

proved for establishing title are different from the facts that are to be pleaded 

and proved for making out an easementary right.  

 No amount of evidence, on a plea that is not put forward in the pleadings, can 

be looked into to grant any relief. Only in exceptional cases, can this general 

rule be deviated from if the court is fully satisfied that the pleadings and issues 

generally cover the case subsequently put forward and that the parties being 

conscious of the issue, had led evidence on such issue. But where the court is 

not satisfied that such case was at issue, the question of resorting to the 

exception to the general rule does not arise. Again, where neither party puts 

forth such a contention, the court cannot make out such a case not pleaded 

suo motu. 

 It would be hazardous to hold that in a civil suit whatever be the relief that is 

prayed, the court can on examination of facts grant any relief as it thinks fit. 

In civil suits, grant of relief is circumscribed by various factors like court fee, 

limitation, parties to the suits, as also grounds barring relief, like res judicata, 

estoppel, acquiescence, non-joinder of causes of action or parties, etc. which 

require pleading and proof. Civil court cannot grant any relief ignoring the 

prayer. 

 Any anxiety to cut the delay or further litigation, should not be a ground to 

flout the settled fundamental rules of CPC. 

  



JOTI JOURNAL – OCTOBER 2024 – PART I 150 

fof/kd leL;k;sa ,o lek/kku  

¼bl LrEHk ds vUrxZr e/;izns'k ds v/khuLFk U;k;ky;ksa ds U;k;k/kh'kksa }kjk vdkneh ds laKku 

esa ykbZ xbZ fof/kd leL;kvksa dk mi;qDr gy izLrqr djus dk Ikz;kl fd;k tkrk gSA bl LrEHk ds fy;s 

U;k;k/kh'kx.k viuh fof/kd leL;k,a vdkneh dks Hkst ldrs gSaA p;fur leL;kvksa ds lek/kku vkxkeh 

vadks esa izdkf'kr fd;s tk,axsA½ 

1- D;k /kkjk 5 ifjoh{kk vf/kfu;e] 1958 ds varxZr izfrdj jkf’k iznk; fd;s tkus ij 

mlds O;frØe dh n’kk esa dkjkokl dh ltk nh tkuk visf{kr gS\ 

 lkekU;r% izfrdj jkf'k dh vnk;xh ds O;frØe dh n'kk esa dkjkoklh; n.M Hkqxrk;s 

tkus dk vkns'k fn;k tkrk gS ijUrq tc ,slk izfrdj /kkjk 5] ifjoh{kk vf/kfu;e] 

1958 ds varxZr fn;k tkuk vknsf'kr fd;k tkrk gS rc ,slh izfrdj jkf'k ds O;frØe 

dh n'kk esa dkjkoklh; n.M fn;k tkuk mfpr ugha gksxk D;ksafd ,sls vkns'k ls 

ifjoh{kk vf/kfu;e ds izko/kku foQy gks tk;saxs tks vfHk;qDr dks dkjkokl dk n.M 

u nsdj mls lq/kjus ds fy;s ifjoh{kk ij NksM+s tkus dk mn~ns'; j[krh gSA   

bl laca/k esa dsjy mPp U;k;ky; dk U;k;ǹ"Vkar Ldkfj;k mQZ dfj;kpsru fo- dsjy 

jkT; 2016 ¼2½ ØkbEl ¼,p-lh-½ 89 egRoiw.kZ gS ftlesa ekuuh; mPpre U;k;ky; 

ds U;k;n`"Vkar b’kjnkl fo- iatkc jkT;] ,vkbZvkj 1972 ,l-lh- 1295 dk voyac 

ysrs gq, ;g vfHkfu/kkZfjr fd;k x;k gS fd /kkjk 5] ifjoh{kk vf/kfu;e] 1958 esa 

izfrdj fnyk;s tkus ij blds O;frØe dh n'kk esa dkjkoklh; n.M ugha fn;k tk 

ldrk gS ,oa ,slh jkf'k /kkjk 421 o 422 n.M izfØ;k lafgrk] 1973 esa of.kZr 

izko/kkukuqlkj olwy dh tk ldrh gSA  

  

2-  D;k fdlh flfoy okn esa ?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e] 2005 ds 

varxZr izko/kkfur vuqrks"k ds laca/k esa vkosnu izLrqr fd;k tk ldrk gS\ 

 ?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e] 2005 dh /kkjk 26 ds vuqlkj fdlh 

yafcr flfoy okn esa Hkh bl vf/kfu;e esa izko/kkfur vuqrks"k iznk; fd;s tkus ds 

laca/k esa vkosnu izLrqr fd;k tk ldrk gSA ekuuh; ckWEcs mPp U;k;ky; us bl 

facanq ij U;k;n"̀Vkar ukjk;.k ukuh lkyxkaodj fo- t;Jh mQZ ekulh ukjk;.k 

lkyxkaodj] 2017 ,llhlh ckEcs 723 esa jsQjsal fujkÑr fd;k FkkA ekuuh; ckWEcs 

mPp U;k;ky; us bl lanHkZ esa ;g O;Dr fd;k gS fd vf/kfu;e dh /kkjk 26 ds 

vuqlkj fdlh flfoy U;k;ky; esa Hkh ,slk vkosnu izLrqr fd;k tk ldrk gS ,oa 

,sls vkosnu dks fdlh varorhZ vkosnu ds led{k gh ekuk tk,xk ,oa ftl izdkj 

dksbZ vuqrks"k fdlh varorhZ flfoy vkosnu ds varxZr i{kdkj dks izkIr gksrk gS mlh 

izdkj bl vf/kfu;e ds varxZr izLrqr vkosnu ij Hkh okafNr vuqrks"k i{kdkj dks 

izkIr jgsxkA   

  
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                                                          PART – II 

 

NOTES ON IMPORTANT JUDGMENTS  

201. ARBITRATION AND CONCILIATION ACT, 1996 – Section 34 (3) 

  LIMITATION ACT, 1963 – Sections 4 and 12  

  Petition against arbitration award u/s 34 of the Act of 1996 – Limitation 

– Period of limitation is 3 months and not 90 days – Arbitration Tribunal 

passed the award on 30.06.2022 – As per section 12 (1) of the Limitation 

Act, limitation would start running from 01.07.2022 – From the starting 

point of 01.07.2022, the last day of the period of three months would be 

30.09.2022 – High Court was closed from 01.10.2022 to 30.10.2022 – 

Period of limitation expired a day prior to the commencement of 

vacation, therefore the benefit of section 4 of the Act was not available – 

As per section 34(3) of the Act, period of limitation could have extended 

by maximum period of 30 days, which expired on 30.10.2022 – Petition 

filed on 31.10.2022 was barred by limitation. 

  ek/;LFke~ ,oa lqyg vf/kfu;e] 1996 & /kkjk 34¼3½ 

 ifjlhek vf/kfu;e] 1963 & /kkjk,a 4 ,oa 12 

  ek/;LFke~ iapkV ds fo:) vf/kfu;e] 1996 dh /kkjk 34 ds varxZr ;kfpdk 

& ifjlhek & ifjlhek vof/k 3 ekg gS] u fd 90 fnu & ek/;LFke~ vf/kdj.k 

us 30-06-2022 dks iapkV ikfjr fd;k & ifjlhek vf/kfu;e dh /kkjk 12¼1½ 

ds vuqlkj] fnukad 01-07-2022 ls ifjlhek vkjaHk gksxh & ifjlhek vkjaHk  

fcUnq fnukad 01-07-2022 ls] rhu ekg dh ifjlhek dk vafre fnu fnukad  

30-09-2022 gksxk & mPp U;k;ky; fnukad 01-10-2022 ls fnukad 30-10-2022 

rd can Fkk & ifjlhek vof/k vodk'k 'kq: gksus ds ,d fnu iwoZ lekIr gks 

xbZ Fkh vr% vf/kfu;e dh /kkjk 4 dk ykHk izkIr ugha gksxk & vf/kfu;e dh 

/kkjk 34¼3½ ds vraxZr ifjlhek c<+kus dk ykHk vf/kdre 30 fnuksa ds fy, gS] 

tks fnukad 30-10-2022 dks lekIr gks xbZ & fnukad 31-10-2022 dks izLrqr ;kfpdk 

ifjlhek ckg~; gSA 

 State of West Bengal represented through the Secretary and 
ors. v. Rajpath Contractors and Engineers Ltd. 

  Judgment dated 08.07.2024 passed by the Supreme Court in Civil 

Appeal No. 7426 of 2023, reported in AIR 2024 SC 3252 
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Relevant extracts from the judgment:  

 As per Section 12(1) of the Limitation Act, the day from which the limitation 

period is to be reckoned must be excluded. In this case, the period of limitation for 

filing a petition under Section 34 will have to be reckoned from 30.06.2022, when 

the appellants received the award. In view of Section 12(1) of the Limitation Act, 

30.06.2022 will have to be excluded while computing the limitation period. Thus, 

in effect, the period of limitation, in the facts of the case, started running on 

01.07.2022. The period of limitation is of three months and not ninety days. 

Therefore, from the starting point of 01.07.2022, the last day of the period of three 

months would be 30.09.2022. As noted earlier, the pooja vacation started on 

01.10.2022. 

 We may note here that Section 43 of the Arbitration Act provides that the 

Limitation Act shall apply to the arbitrations as it applies to proceedings in the 

Court. We may note here that the consistent view taken by this Court right from the 

decision in Union of India v. Popular Construction Co., (2001) 8 SCC 470 is that 

given the language used in the proviso to sub-section (3) of Section 34 of the 

Arbitration Act, the applicability of Section 5 of the Limitation Act to the petition 

under Section 34 of the Arbitration Act has been excluded. 

 Now, we proceed to consider whether the appellant will be entitled to the 

benefit of Section 4 of the Limitation Act. Section 4 of the Limitation Act reads 

thus: 

“4. Expiry of prescribed period when court is closed. – 

Where the prescribed period for any suit, appeal or application 

expires on a day when the court is closed, the suit, appeal or 

application may be instituted, preferred or made on the day 

when the court reopens. 

Explanation. – A court shall be deemed to be closed on any day 

within the meaning of this section if during any part of its 

normal working hours it remains closed on that day.” 

 The meaning of “the prescribed period” is no longer res integra. In Assam 

Urban Water Supply & Sewerage Board v. Subash Projects & Mktg. Ltd., (2012) 

2 SCC 624, in paras 13 and 14, the law has been laid down on the subject. The said 

paragraphs read thus: 

“13. The crucial words in Section 4 of the 1963 Act are 

“prescribed period”. What is the meaning of these words? 

14. Section 2(j) of the 1963 Act defines: 
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‘2. (j) “period of limitation” [which] means the period of 

limitation prescribed for any suit, appeal or application by the 

Schedule, and “prescribed period” means the period of 

limitation computed in accordance with the provisions of this 

Act;’ 

 Section 2(j) of the 1963 Act when read in the context of 

Section 34(3) of the 1996 Act, it becomes amply clear that the 

prescribed period for making an application for setting aside 

an arbitral award is three months. The period of 30 days 

mentioned in the proviso that follows sub-section (3) of 

Section 34 of the 1996 Act is not the “period of limitation” and, 

therefore, not the “prescribed period” for the purposes of 

making the application for setting aside the arbitral award. The 

period of 30 days beyond three months which the court may 

extend on sufficient cause being shown under the proviso 

appended to sub-section (3) of Section 34 of the 1996 Act 

being not the “period of limitation” or, in other words, the 

“prescribed period”, in our opinion, Section 4 of the 1963 Act 

is not, at all, attracted to the facts of the present case.” 

 Even in this case, this Court was dealing with the period of limitation for 

preferring a petition under Section 34 of the Arbitration Act. We may note that the 

decision in State of H.P. v. Himachal Techno Engineers, (2010) 12 SCC 210 

which is relied upon by the appellant, follows the aforesaid decision. 

 In the facts of the case in hand, the three months provided by way of limitation 

expired a day before the commencement of the pooja vacation, which commenced 

on 01.10.2022. Thus, the prescribed period within the meaning of Section 4 of the 

Limitation Act ended on 30.9.2022. Therefore, the appellants were not entitled to 

take benefit of Section 4 of the Limitation Act. As per the proviso to sub-section 

(3) of Section 34, the period of limitation could have been extended by a maximum 

period of 30 days. The maximum period of 30 days expired on 30.10.2022. As 

noted earlier, the petition was filed on 31.10.2022. 

  

202. CIVIL PROCEDURE CODE, 1908 – Sections 2(2), 2(9) and 47, Order 8 

Rule 10 and Order 20 Rule 4(2) 

(i) Written statement – Failure to file – Scope of power of Court under  

Order 8 Rule 10 – Trial Court has two alternatives, either to 

pronounce judgment or to pass any other order in relation to suit as 

it considers fit – Not mandatory to pronounce judgment in all cases 
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– Even plaintiff is not entitled to judgment in his favour unless he 

adduces evidence to prove his case, wherever required – Court must 

record prima facie satisfaction about the maintainability of suit, if 

challenged, and its competence to decide the matter before exercising 

power under Order 8 Rule 10 of CPC – Judgment passed without 

deciding such objection, would be treated as nullity and decree 

drawn on the basis of it, will become inexecutable. 

(ii) Judgment passed under Order 8 Rule 10 – Executability of decree 

drawn on the basis of such judgment – There must be such 

adjudication leading to determination of rights of the parties – If 

there is no adjudication/determination of rights, the decree drawn 

up cannot be said to be formal expression of adjudication within the 

meaning of section 2(2) of CPC– Such decree would be inexecutable 

and in case if it is put to execution, objection as to executability can 

be raised u/s 47 of the Code. 

flfoy izfØ;k lafgrk] 1908 & /kkjk,a 2¼2½] 2¼9½ ,oa 47] vkns’k 8 fu;e 

10 ,oa vkns’k 20 fu;e 4 ¼2½ 
(i) fyf[kr dFku & izLrqr djus esa foQyrk & vkns'k 8 fu;e 10 ds varxZr 

U;k;ky; dh 'kfDr dk foLrkj & fopkj.k U;k;ky; dks nks fodYi izkIr 

gS] ;k rks og fu.kZ; lquk,xk vFkok okn ds laca/k esa ,slk vkns'k ikfjr 

djsxk tks og Bhd le>s & lHkh ekeyksa esa fu.kZ; lquk;k tkuk vkKkid 

ugha gS & ;gka rd fd oknh Lo;a ds i{k esa fu.kZ; izkIr djus dk vf/kdkjh 

ugha gS] tc rd fd] tgka vko';d gS] og Lo;a ds ekeys dks lkfcr 

djus ds fy, lk{; izLrqr ugha djrk & lafgrk ds vkns'k 8 fu;e 10 

ds varxZr 'kfDr dk iz;ksx djus ds iwoZ U;k;ky; dks] pqukSrh fn;s tkus 

ij] okn dh iks"k.kh;rk ds laca/k esa ,oa ekeys dk fujkdj.k djuss dh 

l{kerk ds laca/k esa izFke n`"V;k larqf"V vfHkfyf[kr djuk gksxh & ,slh 

vkifRr dk fujkdj.k fd;s fcuk ikfjr fu.kZ; vÑr ekuk tk,xk ,oa 

mlds vk/kkj ij fufeZr fMØh fu"iknu ds v;ksX; gks tk,xhA 
(ii) vkns'k 8 fu;e 10 ds varxZr ikfjr fu.kZ; & ,sls fu.kZ; ds vk/kkj ij 

fufeZr fMØh dh fu"iknu ;ksX;rk & ,slk U;k;fu.kZ;u gksuk vko';d gS 

ftlls i{kdkjksa ds vf/kdkjksa dk fofu'p; gqvk gks & ;fn dksbZ 

U;k;fu.kZ;u vFkok vf/kdkjksa dk fofuf'p; ugha gqvk gS] rc ;g ugha 

dgk tk ldrk fd fufeZr vkKfIr lafgrk dh /kkjk 2¼2½ ds vFkZ vuqlkj 
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U;k;fu.kZ;u dh vkSipkfjd vfHkO;fDr gS & ,slh vkKfIr fu"iknu ;ksX; 

ugha jgsxh ,oa ;fn mls fu"iknu ds fy, izLrqr fd;k tkrk gS] rc 

fu"iknu ds laca/k esa vkifRr lafgrk dh /kkjk 47 ds v/khu mBkbZ tk 

ldrh gSA  

Asma Lateef and anr. v. Shabbir Ahmad and ors. 

Judgment dated 12.01.2024 passed by the Supreme Court in Civil 

Appeal No. 9695 of 2023, reported in AIR 2024 SC 602 

Relevant extracts from the judgment: 

 Rule 10 is permissive in nature, enabling the trial court to exercise, in a given 

case, either of the two alternatives open to it. Notwithstanding the alternative of 

proceeding to pronounce a judgment, the court still has an option not to pronounce 

judgment and to make such order in relation to the suit it considers fit. The verb 

‘shall’ in Rule 10 [although substituted for the verb ‘may’ by the Amendment Act 

of 1976] does not elevate the first alternative to the status of a mandatory provision, 

so much so that in every case where a party from whom a written statement is 

invited fails to file it, the court must pronounce the judgment against him. If that 

were the purport, the second alternative to which ‘shall’ equally applies would be 

rendered otiose. 

 If indeed, in a given case, the defendant defaults in filing written statement 

and the first alternative were the only course to be adopted, it would tantamount to 

a plaintiff being altogether relieved of its obligation to prove his case to the 

satisfaction of the court. Generally, in order to be entitled to a judgment in his 

favour, what is required of a plaintiff is to prove his pleaded case by adducing 

evidence. Rule 10, in fact, has to be read together with Rule 5 of Order VIII and the 

position seems to be clear that a trial court, at its discretion, may require any fact, 

treated as admitted, to be so proved otherwise than by such admission. Similar is 

the position with section 58 of the Indian Evidence Act, 1872. It must be 

remembered that a plaint in a suit is not akin to a writ petition where not only the 

facts are to be pleaded but also the evidence in support of the pleaded facts is to be 

annexed, whereafter, upon exchange of affidavits, such petition can be decided on 

affidavit evidence. Since facts are required to be pleaded in a plaint and not the 

evidence, which can be adduced in course of examination of witnesses, mere failure 

or neglect of a defendant to file a written statement controverting the pleaded facts 

in the plaint, in all cases, may not entitle him to a judgment in his favour unless by 

adducing evidence he proves his case/claim. 
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 Turning to the facts of the present case, Kazmi had challenged the 

maintainability of the Suit in the written statement filed by him before the Trial 

Court contending inter alia that the suit property was bhoomidhari land owing to 

which the Suit was barred by section 331 of UPZA & LR Act as well as it was 

barred under section 41(h) of the Specific Relief Act and, thus, not maintainable 

before the civil court. What was required of the Trial Court in such situation was to 

record a satisfaction, at least prima facie, that the Suit was maintainable and then 

proceed to pass such orders as it considered proper in the circumstances. 

 A decision rendered by a court on the merits of a controversy in favour of the 

plaintiff without first adjudicating on its competence to decide such controversy 

would amount to a decision being rendered on an illegal and erroneous assumption of 

jurisdiction and, thus, be assailable as lacking in inherent jurisdiction and be treated as 

a nullity in the eye of law; as a logical corollary, the order dated 5th August, 1991 is 

held to be ab initio void and the decree drawn up based thereon is inexecutable. 

 We record that examination of the order dated 5th August, 1991 does not 

reveal any adjudication leading to determination of the rights of the parties in 

relation to any of the matters in controversy in the suit and, therefore, the decree 

since drawn up is not a formal expression of an adjudication/determination since 

there has been no adjudication/determination so as to conform to the requirements 

of a decree within the meaning of section 2(2). In this regard, we express our 

concurrence with both the High Court and the Executing Court that there is no 

decree at all in the eye of law. 

 We, therefore, hold that a decree that follows a judgment or an order (of the 

present nature) would be inexecutable in the eyes of law and execution thereof, if 

sought for, would be open to objection in an application under section 47, CPC. 

  
203. CIVIL PROCEDURE CODE, 1908 – Section 24(5)  

(i) Transfer of case – Allegation of bias against Presiding Officer of 

Court – If the allegations are apparently false, strict approach is the 

call of the day to maintain discipline in the Court – Such action is 

needed to protect judicial officers and maintain their self-esteem, 

confidence and above all the majesty of the institution of justice. 

(ii) Transfer of case – Grounds – Allegation of bias of Presiding Officer 

– Such apprehension of bias or prejudice should be bonafide and 

reasonable –  It must be proved by circumstances and material 

placed before Court – Mere apprehension of a party that he will not 

get justice, would not be sufficient to justify transfer. 
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flfoy izfØ;k lafgrk] 1908 & /kkjk 24¼5½  
(i) okn dk varj.k & U;k;ky; ds ihBklhu vf/kdkjh ds fo:) i{kikr dk 

vkjksi & ;fn vkjksi izR;{k :i ls feF;k gSa rks U;k;ky; esa vuq'kklu 

cuk, j[kus gsrq l[r joS;k viuk;k tkuk le; dh iqdkj gS & U;kf;d 

vf/kdkfj;ksa dh lqj{kk] muds vkRelEeku vkSj vkRefo'okl dks cuk, 

j[kus ,oa lcls c<+dj U;kf;d laLFkku dh xfjek cuk, j[kus gsrq ,slh 

dk;Zokgh dh vko';drk gS A  

(ii) okn dk varj.k & vk/kkj & ihBklhu vf/kdkjh ij i{kikr dk vkjksi & 

i{kikr ;k iwokZxzg dh ,slh vk'kadk ln~Hkkoh vkSj ;qfDr;qDr gksuh pkfg, 

& bls U;k;ky; ds le{k izLrqr lkexzh ,oa ifjfLFkfr;ksa ls fl) gksuk 

pkfg, & fdlh i{k dh ek= ;g vk'kadk fd mls U;k; izkIr ugha gksxk] 

varj.k dks mfpr Bgjkus gsrq i;kZIr ugha gksxkA  

Mahesh Prasad Sen (Napit) v. Dhannulal Namdeo 

Order dated 23.11.2023 passed by the High Court of Madhya 

Pradesh in Miscellaneous Petition No. 6953 of 2023, reported in 

ILR 2024 MP 935 

Relevant extracts from the order: 

  The allegations of bias of Presiding Officer, if made the basis for transfer of 

case, before exercising power under Section 24 C.P.C., the Court must be satisfied 

that the apprehension of bias or prejudice is bona fide and reasonable. The 

expression of apprehension, must be proved/ substantiated by circumstances and 

material placed by such applicant before the Court. It cannot be taken as granted 

that mere allegation would be sufficient to justify transfer. 

 Mere suspicion by the party that he will not get justice would not justify 

transfer. There must be a reasonable apprehension to that effect. A judicial order 

made by a Judge legitimately cannot be made foundation for a transfer of case. 

Mere presumption of possible apprehension should not and ought not be the basis 

of transfer of any case from one case to another. It is only in very special 

circumstances, when such grounds are taken, the Court must find reasons exist to 

transfer a case, not otherwise. See Rajkot Cancer Society v. Municipal 

Corporation, Rajkot, AIR 1988 Gujarat 63; Pasupala Fakruddin and anr. v. 

Jamia Masque and anr., AIR 2003 AP 448; and Nandini Chatterjee v. Arup Hari 

Chatterjee, AIR 2001 Calcutta 26. 
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 Where a transfer is sought making allegations regarding integrity or influence 

etc. in respect of the Presiding Officer of the Court, this Court has to be very careful 

before passing any order of transfer. 

 In the matters where reckless false allegations are attempted to be made to 

seek some favourable order, either in a transfer application, or otherwise, the 

approach of Court must be strict and cautious to find out whether the allegations 

are bona fide, and, if treated to be true on their face, in the entirety of circumstances, 

can be believed to be correct, by any person of ordinary prudence in those 

circumstances. If the allegations are apparently false, strict approach is the call of 

the day so as to maintain not only discipline in the courts of law but also to protect 

judicial officers and maintain their self esteem, confidence and above all the 

majesty of institution of justice. 

 The justice delivery system knows no caste, religion, creed, colour etc. It is a 

system following principle of black and white, i.e., truth and false. Whatever is 

unfair, that is identified and given its due treatment and whatever is good is retained. 

Whoever suffers injustice is attempted to be given justice and that is called 

dispensation of justice. The prevailing system of dispensation of justice in Country, 

presently, has different tiers. At the ground level, the Courts are commonly known 

as "Subordinate Judiciary" and they form basis of administration of justice. 

Sometimes it is said that subordinate judiciary forms very backbone of 

administration of justice. Though there are various other kinds of adjudicatory 

forums and then various kinds of Tribunals etc. but firstly they are not considered 

to be the regular Courts for adjudication of disputes, and, secondly the kind and 

degree of faith, people have, in regular established Courts, is yet to be developed in 

other forums. In common parlance, the regular Courts, known for appropriate 

adjudication of disputes basically constitute subordinate judiciary, namely, the 

District Court; the High Courts and the Apex Court. 

 The hierarchy gives appellate and supervisory powers in various ways. The 

supervisory control of District judiciary has been conferred upon High Court, which 

is the highest Court at provincial level and is under constitutional obligation to see 

effective functioning of subordinate Courts by virtue of power conferred by Article 

235 read with 227 of the Constitution of India. 

  
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204. CIVIL PROCEDURE CODE, 1908 – Section 47  

 Execution – Decree for partition – In a suit for partition of agricultural 

land, after declaring shares of parties, Court becomes functus officio – If 

application for execution of decree is made to the Court, such application 

should be sent to the Revenue Authorities – Revenue Authorities will 

make actual execution by effecting partition and delivery of possession – 

Civil Court has no power to do this exercise. 

flfoy izfØ;k lafgrk] 1908 & /kkjk 47 

fu"iknu & foHkktu gsrq fMØh & Ñf"k Hkwfe ds foHkktu gsrq okn esa i{kdkjksa 

ds fgLlksa dh ?kks"k.kk djus ds i'pkr] U;k;ky; indk;Z fuòRr gks tkrk gS 

& ;fn fMØh ds fu"iknu ds fy;s U;k;ky; esa vkosnu izLrqr fd;k tkrk gS 

rks ,slk vkosnu jktLo vf/kdkfj;ksa dks Hkstk tkuk pkfg, & jktLo vf/kdkjh 

izHkkoh foHkktu dj vkSj vkf/kiR; iznku dj okLrfod fu"iknu djsaxs & 

flfoy U;k;ky; ds ikl bl dk;Zokgh dks djus dh 'kfDr ugha gSA  

Ushabai (Smt.) & anr. v. Sarubai & ors. 

Order dated 07.12.2023 passed by the High Court of Madhya 

Pradesh in Miscellaneous Petition No. 4734 of 2023, reported in 

ILR 2024 MP 946 

Relevant extracts from the order: 

 Taking into consideration the law laid down by Supreme Court in the case of 

M/s Trinity Infraventures Ltd. & ors. etc. v. M.S. Murthy & ors. etc., AIR 2023 

SC 336, Shub Karan Bubna @ Shub Karan Prasad Bubna & ors. v. Sita Saran 

Bubna & ors., (2009) 9 SCC 689, Bikoba Deora Gaikwad & ors. v. Hirabai 

Marutirao Ghorgare & ors., (2008) 8 SCC 198 and by Division Bench of this 

Court in the case of Bhagwansingh v. Babu Shiv Prasad and anr., AIR 1974 M.P. 

12, it can be said that in suit of partition of agricultural land, Civil Court has only 

power to declare the shares of parties and it has no other power and after exercising 

that power, the Court becomes functus officio. After declaration of shares by the 

Court, initial application for an order for execution has to be made in the Civil Court, 

who will send requisite papers to the Collector/Revenue Authority but the actual 

execution by effecting partition and delivery of possession is to be made only by 

the Collector/Revenue Authority. Hence, the Civil Court has no power to do this 

exercise even if the parties agree to it. 
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 In view of aforesaid discussion, impugned order dated 07.08.2023 dismissing 

petitioners’ application under section 47 r/w/s 151 CPC, is hereby set aside and 

matter is remanded to executing Court to decide the petitioners’ application afresh 

after taking into consideration the aforesaid legal position. In case, executing Court 

is of the view that the objection raised by way of said application filed on behalf of 

the petitioners, has no merit, then it shall proceed further with the execution only 

in accordance with the aforesaid binding legal position. 

  

205. CIVIL PROCEDURE CODE, 1908 – Sections 80, 80(2), Order 6 Rule 2 (3) 

and Order 7 Rule 11 

 MUNICIPAL CORPORATION ACT, 1956 (M.P.) – Section 401 

Rejection of plaint – Grounds that cannot be considered for rejection of 

plaint – Enunciated as under: 

(a) Non-compliance of Order 6 Rule 2(3) CPC which requires expression 

of dates, sums and numbers into figures as well as words – However, 

such party would not be able to take plea of typographical error in 

pleadings later on. 

(b) Objection regarding non-service of notice u/s 80 of CPC to the State 

Government, cannot be decided, as a ground under Order 7 Rule 11 

of CPC in case application u/s 80(2) of CPC is pending.  

(c) Want of notice u/s 401 of M.P. Municipal Corporation Act 1956, 

when there are some allegations against Municipal Corporation only 

but no relief is claimed against Municipal Corporation in the suit. 

(d) Objection regarding valuation of suit and payment of court fees on 

the ground that valuation should have been done on the sale 

consideration amount, can be decided only after framing of issues 

and recording of evidence, especially when plaintiff has claimed to 

be in possession of property and is neither party to the sale deed nor 

is bound by the sale deed in question.  

(e) Defect of non-joinder and mis-joinder of necessary parties cannot be 

considered for rejection of plaint. 

(f) Non-filing of title documents in support of pleas taken in the plaint, 

cannot be a ground to reject the plaint at the stage of Order 7 Rule 11 

of CPC. 
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flfoy izfØ;k lafgrk] 1908 & /kkjk,a 80] 80¼2½] vkns’k 6 fu;e 2 

¼3½ ,oa vkns’k 7 fu;e 11 

uxjikfyd fuxe vf/kfu;e] 1956 ¼e-iz-½ & /kkjk 401 

okn i= dk ukeatwj fd;k tkuk & vk/kkj ftUgsa okn i= ds ukeatwj djus ds 

fy, fopkj esa ugha fy;k tk ldrk & fuEukuqlkj izfrikfnr % 

¼d½ lafgrk ds vkns'k 6 fu;e 2 ¼3½ dk ikyu u fd;k tkuk] tks vis{kk 

djrk gS fd fnukad] jkf'k ,oa vadksa dks la[;k ds lkFk&lkFk 'kCnksa esa 

n'kkZ;k tk, & fdarq ,slk i{kdkj vfHkopu esa Vad.k =qfV gksus dk 

vk/kkj i'pkrorhZ Øe esa ugha ys ldsxkA 

¼[k½  jkT; ljdkj dks lafgrk dh /kkjk 80 ds varxZr uksfVl dh rkehyh u 

gksus laca/kh vkifRr dk fujkdj.k lafgrk ds vkns'k 7 fu;e 11 ds 

varxZr vk/kkj ds :i esa ugha fd;k tk ldrk] ;fn lafgrk dh /kkjk 

80 ¼2½ ds varxZr vkosnu yafcr gSA 

¼x½  /kkjk 401 e-iz- uxjikfyd fuxe vf/kfu;e] 1956 ds varxZr uksfVl 

dk u fn;k tkuk tgk¡ uxjikfyd fuxe ds fo:) dsoy dqN vk{ksi 

fd;s x;s gSa fdarq okn esa mldss fo:) fdlh vuqrks"k dh ekax ugha dh 

xbZ gSA 

¼?k½  okn ds ewY;kadu ,oa U;k;ky; 'kqYd dh vnk;xh ds laca/k esa bl 

vk/kkj ij dh xbZ vkifRr fd fodz; izfrQy jkf'k ij ewY;kadu fd;k 

tkuk pkfg, Fkk] dk fujkdj.k dsoy okn iz'u fufeZr fd;s tkus ,oa 

lk{; vfHkfyf[kr djus ds mijkUr fd;k tk ldrk gS] fo'ks"kr% tcfd 

oknh dk nkok gS fd og laifRr ds vkf/kiR; esa gS ,oa u rks foØ; i= 

dk i{kdkj gS] u gh iz'uxr foØ; foys[k ls vkc) gSA  

¼³½  vko';d i{kdkjksa ds vla;kstu ,oa dqla;kstu dk nks"k okn i= ukeatwj 

fd;s tkus ds fy, fopkj esa ugha fy;k tk ldrkA 

¼p½  okn i= esa fy;s x;s vk/kkj ds leFkZu esa LoRo laca/kh nLrkostksa dk 

izLrqr u fd;k tkuk lafgrk ds vkns'k 7 fu;e 11 ds Lrj ij okn i= 

ukeatwj fd;s tkus dk vk/kkj ugha gks ldrkA  

Abhishek Dubey v. Pyare Lal and ors. 

Order dated 29.08.2023 passed by the High Court of Madhya 

Pradesh in Civil Revision No. 603 of 2022, reported in ILR 2024 

MP 153 
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Relevant extracts from the order: 

 By way of application under order 7 rule 11 CPC, the petitioner/defendant  

has raised following objections:- (i) The plaintiffs have not mentioned the 

numbers/figures into the words; (ii) No notice u/s 80 CPC has been given to the 

State Government, therefore, the suit is not maintainable; (iii) Notice u/s 401 of 

M.P. Municipal Corporation Act, 1956 has not been issued to the Municipal 

Corporation, therefore, the suit is not maintainable; (iv) The plaintiffs have not 

properly valued the suit and also not paid requisite Court fee. (v) There is defect of 

non-joinder and misjoinder of necessary parties. (vi) The plaintiffs have not valued 

the suit on the basis of consideration mentioned in the different sale deed and have 

not paid requisite Court fee thereon. (vii) The plaintiffs have not filed any document 

showing their title on the suit property. (viii) Plaintiffs have instituted the suit on 

the basis of false cause of action. (ix) The plaintiffs cannot claim any right on the 

basis of power of attorney. 

All the said objections are being dealt with serially one by one as under: 

(i) Requirement of expression of dates, sums and numbers into figures as well 

as in words, has been provided in order 6 rule 2(3) CPC, but for want of 

compliance of this provision, plaint cannot be rejected under order 7 rule 11 

CPC. If the pleadings are defective, the Court should insist on their being 

improved and if the party does not comply the said provision, he later on, 

would not be able to take plea of typographical error in the pleadings. 

(ii) In respect of objection about notice u/s 80 CPC, learned Court below has in 

its order observed that the plaintiffs have made prayer for grant of leave u/s 

80(2) CPC which is still pending consideration. The objection in respect of 

section 80 CPC cannot be decided prior to decision of the pending application 

u/s 80(2) CPC.  

(iii) In respect of objection about issuance of notice under section 401 of the 

Municipal Corporation Act, it is pertinent to mention here that although some 

allegations in paragraph 3 of the plaint, have been made in respect of cleaning 

of road by defendant 44, but no relief against the Municipal Corporation has 

been claimed in the suit, therefore, for want of notice to the defendant 44, 

plaint cannot be rejected. 

(iv) Claiming themselves to be in possession of the suit property, the plaintiffs 

have valued the suit for declaration at Rs. 5,00,00,000/- and for injunction 
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have valued at Rs. 5,000/- and have paid requisite court fee. However, in the 

present case objection in respect of valuation and payment of court fee can be 

decided only after framing of issue and after recording evidence. 

(v) The scheme of Order I and II CPC clearly shows that the prescriptions therein 

are in the realm of procedure and not in the realm of substantive law or rights. 

Therefore, the defect(s) of non-joinder and misjoinder of necessary parties 

cannot be considered for rejection of the plaint. 

(vi) Undisputedly, the plaintiffs are neither party nor are bound by the sale deeds 

in question, therefore, in the light of decision of a coordinate Bench of this 

Court in the case of Santosh Kumar Chopra & ors. v. State of M.P. & ors., 

ILR 2012 MP 1852, the plaintiffs are not required to value the suit or to pay 

ad-valorem court fee on the basis of sale consideration mentioned therein.  

(vii) Non-filing of documents of title in support of pleas taken in the plaint, also 

cannot be a ground to reject the plaint at the stage of order 7 rule 11 CPC.  

  

206. CIVIL PROCEDURE CODE, 1908 – Section 108, Order 39 Rules 1 & 2, 

Order 41 and Order 43 Rule 1 

 PRACTICE AND PROCEDURE: 

(i) Application for issuance of temporary injunction – By defendant – 

Maintainability – Defendant has right to move application under 

Order 39 Rule 1(a) of CPC for limited purpose, if any property in 

dispute is in danger of being wasted, damaged or alienated by any 

party to a suit or wrongfully sold in execution of a decree. 

(ii) Applications for issuance of temporary injunction filed by both 

plaintiff and defendant – Both applications ought to be heard and 

decided analogously to avoid anomalous situation. 

(iii) Whether Appellate Court while exercising powers under Order 43 

of CPC, could remand the matter? Held, Yes –  Section 108 of CPC 

makes Chapter VII apply to all appeals irrespective of whether they 

arise from decree or not.   

flfoy izfØ;k lafgrk] 1908 & /kkjk 108] vkns’k 39 fu;e 1 ,oa 2] vkns’k 41 ,oa 

vkns’k 43 fu;e 1 

izFkk ,oa izfØ;k% 

(i) vLFkkbZ O;kns'k tkjh djus gsrq vkosnu & izfroknh }kjk & iks"k.kh;rk & 

izfroknh dks bl lhfer mn~ns'; ds fy, lafgrk ds vkns'k 39 fu;e 
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1¼d½ ds varxZr vkosnu izLrqr djus dk vf/kdkj gS ;fn oknxzLr laifRr 

ds ckjs esa ;g [krjk gS fd okn dk dksbZ Hkh i{kdkj mldk nqO;Z;u djsxk] 

mls uqdlku igq¡pk,xk ;k vU; laØkar djsxk vFkok fMØh ds fu"iknu 

esa mldk lnks"k foØ; dj fn;k tk,xkA 

(ii) oknh ,oa izfroknh nksuksa ds }kjk vLFkkbZ O;kns'k tkjh djus gsrq vkosnu 

izLrqr & vlaxr fLFkfr ls cpus ds fy, nksuksa vkosnu i=ksa dks ln`'k :i 

ls lquk ,oa fujkÑr fd;k tkuk pkfg,A 

(iii) D;k vihyh; U;k;ky; lafgrk ds vkns'k 43 ds varxZr 'kfDr;ksa dk iz;ksx 

djrs le; ekeys dk izfrisz"k.k dj ldrk gS\ vfHkfu/kkZfjr] gk¡ & lafgrk 

dh /kkjk 108 bl ckr ij fopkj fd;s fcuk fd vihy fMØh ls mRiUu 

gqbZ gS vFkok ugha] lHkh vihyksa ij v/;k; 7 dks ykxw djrh gSA  

Ramnath and ors. v. Raghunath Singh and ors. 

Order dated 01.09.2023 passed by the High Court of Madhya 

Pradesh in Miscellaneous Petition No. 4329 of 2023 (Gwalior 

Bench), reported in ILR 2024 MP 102 

Relevant extracts from the order: 

 So far as maintainability of application for temporary injunction at the 

instance of defe  ndant is concerned, said aspect has been considered by the Madras 

High Court in the matter of Sivakami Achi v. Narayana Chettiar, AIR 1939 

Madras 495 holding that an application under Order XXXIX Rule 1(a) of the CPC 

can be made on behalf of defendant. This judgment has been considered by the 

Division Bench of this Court in the matter Churamani and anr. v. Ramadhar and 

ors., 1991 MPLJ 311 holding that the defendant has right to move application under 

Order XXXIX Rule 1 (a) of CPC if any property in dispute in a suit is in danger of 

being wasted, damaged or alienated by any party to a suit or wrongfully sold in 

execution of a decree. This analogy has been further advanced in Ram Narayan 

Singh v. Rikhraj Singh, 1997 MPWN 34. Recently, this Court in the case of Nandu 

S/o Bhagwan Das and anr. v. Jamuna Bai and ors., (2016) 3 MPLJ 604 has 

elaborately discussed this issue holding that application for temporary injunction 

moved on behalf of defendant is maintainable. 

 Therefore, defendant for limited purpose as provision mandates can move an 

application under XXXIX Rule 1 of CPC. 
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 The question whether appellate Court under the miscellaneous appellate 

provision under Order XLIII of CPC could have remanded the matter, then it 

appears that in view of Division Bench judgment of this Court in the case of 

Rupinder Singh Anand v Gajinder Singh anand and ors. 2011 (1) MPLJ 646 

(supra) it has been held that Section 108 of CPC makes Chapter VII apply to all 

appeals irrespective of whether they arise from decree or not. 

 Perusal of impugned order reveals that matter has been remanded back 

mainly on the ground that two applications for temporary injunction were not heard 

analogously. One application was decided on 27-06-2022 and another was decided 

on 13-09-2022. This created anomalous situation. It is required that both the 

applications ought to be heard analogously and then would be decided accordingly 

by the trial Court. 

  

*207. CIVIL PROCEDURE CODE, 1908 – Order 3 Rules 1 and 2 

  SPECIFIC RELIEF ACT, 1963 – Sections 12, 16(c) and 20 

(i)  Suit for specific performance – Competence of power of attorney 

holder to depose – If he has rendered some ‘acts’ in pursuance of 

power of attorney, he may depose for the principal in respect of such 

acts, but he cannot depose for the principal for such acts done by the 

principal alone – He cannot depose for principal in respect of the 

matter of which only the principal can have personal knowledge and 

in respect of which the principal is entitled to be cross-examined. 

(ii) Suit for specific performance of contract – It is necessary for plaintiff 

to step into witness box and depose – He cannot examine in his place, 

his power of attorney holder, who did not have personal knowledge 

either of the transaction or his readiness and willingness. (Relied on - 

Janki Vashdeo Bhojwani and anr. v. Indusind Bank Ltd. and ors., AIR 

2005 SC 439, Vidhyadhar v. Manikrao, AIR 1999 SC 1441 and Man 

Kaur v. Hartar Singh Sangha, 2010 AIR SCW 6198) 

flfoy izfØ;k lafgrk] 1908 & vkns’k 3 fu;e 1 ,oa 2 

fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk,a 12] 16¼x½ ,oa 20 

(i) fofufnZ"V vuqikyu ds fy, okn & eq[rkjukek /kkjd dh lk{; nsus gsrq 

l{kerk & ;fn eq[rkjukek /kkfjr djus okys O;fDr us eq[rkjukes ds 

vuqlj.k esa fu;qDrdrkZ dh vksj ls dqN dk;Z fd;k gS rks og ,sls dk;ksZa 
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ds laca/k esa fu;qDrdrkZ ds fy;s lk{; ns ldrk gS ijUrq og fu;qDrdrkZ 

ds ,sls dk;ksZa dh lk{; ugha ns ldrk tks dsoy mlds }kjk fd;s x;s gksa 

& eq[rkjukek /kkjd mu rF;ksa ds lac/ak esa fu;qDrdrkZ dh vksj ls xokgh 

ugha ns ldrk gS ftu rF;ksa dh dsoy fu;qDrdrkZ dks O;fDrxr tkudkjh 

gks ldrh gS ,oa ftuds laca/k esa fu;qDrdrkZ ls izfrijh{k.k dk vf/kdkj 

gSA 

(ii) lafonk ds fofufnZ"V vuqikyu ds fy, okn & oknh ds fy, ;g vko';d 

gS fd og lk{kh ds dB?kjs esa vkdj lk{; ns & og vius LFkku ij] 

viuh vksj ls ,sls eq[rkjukek /kkfjr djus okys dks ijhf{kr ugha djk 

ldrk gS ftls laO;ogkj ;k mlds rS;kj vkSj rRij gksus ds ckjs esa 

O;fDrxr tkudkjh ugha FkhA ¼tkudh ok'knso Hkkstokuh ,oa vU; cuke 

baMlbaM cSad fyfeVsM ,oa vU;] ,vkbZvkj 2005 ,llh 439] fo|k/kj 

cuke ekf.kdjko] ,vkbZvkj 1999 ,llh 1441 vkSj eku dkSj cuke gjrkj 

flag la?kk] 2010 ,vkbZvkj ,llhMCY;w 6198 voyafcr½ 

 Rajesh Kumar v. Anand Kumar and ors. 

  Judgment dated 17.05.2024 passed by the Supreme Court in Civil 

Appeal No. 7840 of 2023, reported in AIR 2024 SC 3017 

  

208. CIVIL PROCEDURE CODE, 1908 – Order 6 Rule 17  

(i) Amendment – Seeking new relief in plaint, when does not amount to 

change in nature of suit? Suit was filed for declaration and 

injunction with specific averments in plaint that plaintiff is having 

share over the property and that partition is not done –  Under such 

circumstances, seeking new relief of partition and possession by 

amendment does not amount to changing the nature of suit, as no 

new facts are inserted – Question of due diligence does not arise –

Amendment rightly allowed to achieve the basic object of 

amendment i.e. to avoid multiplicity of suits. 

(ii) Amendment – Commencement of trial – Whether proviso to Order 

6 Rule 17 of CPC is conclusive, mandatory and putting bar against 

allowing application after commencement of trial?  Held, No – It is 

directory and Court may allow the proposed amendment on being 

satisfied that it is necessary for proper adjudication of case and to 

resolve the dispute between the parties. 
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flfoy izfØ;k lafgrk] 1908 & vkns’k 6 fu;e 17   
(i) la'kks/ku & okni= esa uohu vuqrks"k dh ek¡x djuk dc okn dh izd`fr 

esa ifjorZu ugha ekuk tk,xk\ okn ?kkss"k.kk ,oa O;kns'k ds fy, izLrqr 

fd;k x;k ,oa okn i= esa fof'k"V vfHkopu fd;s x;s fd oknh dk laifRr 

esa va'k fufgr gS ,oa caVokjk ugha gqvk gS & ,slh ifjfLFkfr;ksa esa 

la'kks/ku }kjk caVokjs ,oa vkf/kiR; ds u;s vuqrks"k dh ek¡x djuk okn 

dh izÑfr esa ifjorZu ugha ekuk tk,xk] D;ksafd dksbZ u;s rF; lekfo"V 

ugha fd;s x;s & lE;d~ rRijrk dk iz'u mRiUu ugha gksrk & la'kks/ku 

ds ewy mnns~'; dh izkfIr vFkkZr~ okn ckgqY;rk dks jksdus ds fy, la'kks/ku 

lgh Lohdkj fd;k x;kA  

(ii) la'kks/ku & fopkj.k dk izkjaHk gksuk & D;k lafgrk ds vkns'k 6 fu;e 17 

dk ijUrqd fu'pk;d] vkKkid ,oa fopkj.k izkjaHk gksus ds mijkUr vkosnu 

Lohdkj djus ds fo:) jksd yxkrk gS\ vfHkfu/kkZfjr] ugha & ;g 

funs'kkRed gS ,oa U;k;ky; izLrkfor la'kks/ku dks Lohdkj dj ldsxk] ;fn 

og larq"V gksrk gS fd ekeys ds mfpr U;k;fu.kZ;u ,oa i{kdkjksa ds e/; 

fookn ds fuiVkjs ds fy, og vko';d gSA 

Devendra Sadho v. Smt. Pramila Kumar & ors. 

Order dated 27.07.2023 passed by the High Court of Madhya 

Pradesh in Writ Petition No. 13985 of 2021, reported in ILR 2024 

MP 54 

Relevant extracts from the order: 

 Initially the suit was filed for declaration and permanent injunction. The 

plaintiff in the plaint has claimed her share in the property and also claimed that no 

partition took place, but relief of partition and possession was not claimed by her 

and, therefore, she moved an application for amendment. 

 From perusal of plaint, it is clear that there were specific averments made in 

the plaint by the plaintiff/respondent No.1 that she is also having share over the 

property and also mentioned that no partition got done because the demand was 

made by the plaintiff to the defendant to get the settlement done and the suit 

property be partitioned according to the share of the parties, but the defendant 

denied to do so. 

 Under such circumstances when specific pleadings are there in the plaint, the 

relief of partition and possession not claimed, can be claimed by the 
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plaintiff/respondent No.1 by making amendment in the prayer clause and allowing 

the amendment does not change the nature of suit because the existing facts have 

not been disturbed and no new fact was inserted. The relief of possession is a 

consequential relief and as per the existing pleadings, the same should have been 

claimed, but not claimed under some misconception and if suit is allowed and 

decreed in favour of the plaintiff and possession is not claimed, the plaintiff would 

be required to file another suit claiming possession and as such, the basic object of 

amendment to avoid multiplicity of suit would have been defeated if application 

would have been rejected. 

 The proviso appended with the respective provision provides that the 

application for amendment shall not be allowed after commencement of trial unless 

the Court is satisfied that instead of due diligence party could not have raised the 

matter before commencement of trial, but in number of cases it is observed and held 

even by the Supreme Court that said proviso is not conclusive, mandatory and puts 

specific bar for allowing the application after commencement of trial whereas the 

Court has observed that it is directory and if the Court is satisfied that the 

amendment is necessary for proper adjudication of the case and also to resolve the 

dispute between the parties, the same can be allowed. 

 In this case, the pleadings have not been sought to be amended and only on 

the basis of pleadings, the relief clause has been amended and as such, the question 

of due diligence does not arise. Even otherwise, the Supreme Court in number of 

cases has observed that if amendment is relevant and necessary for proper 

adjudication and also sought to avoid multiplicity of litigation, the same can be 

allowed. 

  

209. CIVIL PROCEDURE CODE, 1908 – Order 14 Rules 1 & 5 and Order 

26 Rule 9 

 COMMISSION FOR LOCAL INVESTIGATION RULES, 1962 (M.P.) – 

Rule 3 

 LAND REVENUE CODE, 1959 (M.P.) – Section 129 

(i) Appointment of Commissioner – Where dispute is in respect of 

encroachment / demarcation / boundary, Court must appoint 

Commissioner for obtaining Commission Report – Such an order 

can be made even without any application being preferred by the 
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parties. [Shreepat v. Rajendra Prasad & ors., 2000 (6) Supreme 389 

and Haryana Waqf Board v. Shanti Sarup & ors., (2008) 8 SCC 671 

relied] 

(ii) Boundary dispute – Appointment of Commissioner – Application 

under Order 26 Rule 9 was filed by plaintiff for appointing Revenue 

Officer as Commissioner for conducting demarcation – Trial Court 

rejected the application on the ground that Revenue Officer cannot 

be appointed as Commissioner – Whether the order was justified? 

Held, No – Trial Court has failed to consider the purpose of Order 

26 Rule 9 and also ignored the rules framed by the State Government 

titled as “Madhya Pradesh Commission for Local Investigation, 

Rules, 1962” – Under Rule 3 of these Rules, Revenue Officer is an 

appropriate person to whom writ of Commission may be issued for 

conducting demarcation. 

flfoy izfØ;k lafgrk] 1908 & vkns’k 14 fu;e 1 ,oa 5 ,oa vkns’k 26 

fu;e 9 

LFkkuh; fujh{k.k gsrq vk;ksx fu;e] 1962 ¼e-iz-½ & fu;e 3 
Hkw&jktLo lafgrk] 1959 ¼e-iz-½ & /kkjk 129 
(i) vk;qDr dh fu;qfDr & tgka fookn vfrØe.k@lhekadu@lhek fookn 

bR;kfn ls lacaf/kr gS] ogka U;k;ky; dks vk;ksx dk izfrosnu izkIr djus 

gsrq vk;qDr dh fu;qfDr djuh pkfg, & ;gka rd fd ,slk vkns'k 

i{kdkjksa }kjk dksbZ vkosnu izLrqr u djus ij Hkh fn;k tk ldrk gSA 

¼Jhir fo- jktsUnz izlkn ,oa vU;] 2000 ¼6½ lqizhe 389 ,oa gfj;k.kk 

oDQ cksMZ fo- 'kkafr l:i ,oa vU;] ¼2008½ 8 ,llhlh 671 voyafcr½ 

(ii) lhek fookn & vk;qDr dh fu;qfDr & oknh }kjk vkns'k 26 fu;e 9 ds 

varxZr jktLo vf/kdkjh dks lhekadu djus gsrq vk;qDr fu;qDr djus ds 

fy, vkosnu izLrqr fd;k x;k & fopkj.k U;k;ky; us bl vk/kkj ij 

vkosnu fujLr dj fn;k fd jktLo vf/kdkjh dks vk;qDr ds :i esa 

fu;qDr ugha fd;k tk ldrk & D;k vkns'k U;k;ksfpr Fkk\ vfHkfu/kkZfjr] 

ugha & fopkj.k U;k;ky; vkns'k 26 fu;e 9 ds mn~ns';ksa ij fopkj djus 

esa vlQy jgk lkFk gh jkT; ljdkj }kjk ^^e/;izns'k LFkkuh; fujh{k.k 

gsrq vk;ksx fu;e] 1962** 'kh"kZd ds varxZr fufeZr fu;eksa dh Hkh vuns[kh 

dh & bu fu;eksa ds fu;e 3 ds varxZr jktLo vf/kdkjh ,slk mi;qDr 

vf/kdkjh gS ftls lhekadu djus gsrq fjV vkQ deh'ku tkjh fd;k tk 

ldrk gSA 
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Uma Bhardwaj (Smt.) v. Maniram & ors. 

Order dated 29.11.2023 passed by the High Court of Madhya 

Pradesh (Gwalior Bench) in Miscellaneous Petition No. 3535 of 

2018, reported in ILR 2024 MP 940 

Relevant extracts from the order: 

 Rules are in place and Rule-III specifically deals in respect of exigency arises 

out of Rule 9 of Order XXVI of CPC. It has a laudable purpose also because by 

issuing a commission to any Revenue Officer and /or any officer other than a 

Revenue Officer to undertake such investigation makes available level playing field 

to the parties. Revenue Officer has procedural and technical know how with the 

Total Station Machine and /or Thorax Machine. Through this method Scientific 

Investigation about a place can be ascertained. In fact Order XXVI Rule 10A of 

CPC (Commission for Scientific Investigation) also contemplated such type of 

investigation and said approach is need of the hour. A poor litigant, if files a suit 

for boundary dispute or demarcation or related reliefs, then it is difficult for him to 

bring documents in support of his submission because, as such, he does not have 

proper documents. Similarly, when he is asked to bring oral evidence in support of 

his assertion, then it is very difficult for him to bring that evidence/witnesses. 

 The Hon'ble Apex Court in the case of Sangram Singh v. Election Tribunal, 

Kotah, AIR 1955 SC 425 has discussed in detail about the plight of witnesses. 

Therefore, when rules are in place and Revenue Officers are equipped with 

advanced machines which are linked to satellites can bring exact “Coordinates” to 

facilitate the truth then ignoring such valuable evidence and resorting to witnesses 

(who may or may not be trustworthy) would not be in the interest of justice. In the 

litigation, Truth must be the ultimate Victor and Justice should be the ultimate Goal. 

Therefore, if Truth comes from plaintiff's evidence or from the neutral player like 

Commissioner/Revenue Officer, it is immaterial. Truth should not be a casualty in 

over reliance over procedural/legal formalities yielding delay and confusion. 

 Even otherwise, Section 129 of M.P.L.R.C.,1959 talks about demarcation of 

boundaries of survey number or sub-division of survey number or block number or 

plot number and Tehsildar has been entrusted the job of demarcation with the help 

of Revenue Inspector or Patwari. Therefore, it is all the more imperative that 

demarcation of land must be delineated. For that Madhya Pradesh Bhu-Rajasva 

Sanhita (Seemankan) Niyam, 2018 have been framed in exercise of powers 
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conferred under Section 258 read with Section 129 of the Code 1955. Therefore, 

Revenue Officers are also duty bound to adhere to these provisions and quickly 

decide the demarcation applications to avoid frivolous litigation. 

 In the cases of Shreepat v. Rajendra Prasad & ors., 2000 (6) Supreme 389 

and Haryana Waqf Board v. Shanti Sarup & ors., (2008) 8 SCC 671, Hon'ble 

Apex Court has discussed the aspect of appointment of Commissioner in cases of 

encroachment / demarcation / boundary dispute etc. 

 In fact trial Court can appoint Commissioner without application being 

preferred by the parties therefore, trial Court in such facts and circumstances where 

dispute is in respect of encroachment/demarcation/boundary dispute etc. must 

appoint Commissioner/ Revenue Officer for obtaining commission report. 

 In the cumulative analysis, trial Court erred in passing the impugned order 

while rejecting the application under Order XXVI Rule 9 of CPC. Therefore, 

impugned order dated 11.04.2018 is hereby set-aside. Trial Court is directed to 

appoint a Commissioner/Revenue Officer to undertake commission and after 

conducting the inspection/commission, appropriate report shall be filed and parties 

shall proceed thereafter in accordance with law. 

  

210. CIVIL PROCEDURE CODE, 1908 – Order 21 Rule 54(1) and 66 

(i) Execution of decree – Attachment and sale of immovable property – 

Whenever attached property is to be sold in public auction, the value 

thereof is required to be estimated and the sale proclamation should 

mention such value. 

(ii) Execution of a decree – Sale of immovable property – In an auction 

sale only such portion of judgment debtor’s property should be sold 

as would satisfy the decree – Entire property need not be sold – 

Court’s power to auction any property or part thereof is not a 

discretion but an obligation – Sale not in confirmity with this 

requirement, would be illegal and without jurisdiction. 

  flfoy izfØ;k lafgrk] 1908 & vkns'k 21 fu;e 54¼1½ ,oa 66 

(i) vkKfIr dk fu"iknu & vpy laifRr dh dqdhZ ,oa foØ; & tc Hkh 

dqdZ laifRr lkoZtfud uhykeh esa foØ; dh tkuh gks rc mlds ewY; 

dk izkDdyu djuk visf{kr gS vkSj foØ; dh mn~?kks"k.kk esa ewY; dk 

mYys[k gksuk pkfg,A  
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(ii) vkKfIr dk fu"iknu & vpy laifRr dk foØ; & uhykeh esa fu.khZr 

_.kh dh laifRr dk dsoy mruk Hkkx foØ; djuk pkfg, ftlls vkKfIr 

dh iqf"V gks tk, & mldh laiw.kZ laifRr dks foØ; djus dh vko';drk 

ugh gS & laifRr ;k mlds va'k dh uhykeh djus dk U;k;ky; dk 

vf/kdkj ek= ,d oSosdh; vf/kdkj ugha gS cfYd U;k;ky; ij ,d ck/;rk 

gS & foØ; tks mDr vis{kk ds vuq:i ugh gS] og voS/k ,oa vf/kdkjkrhr 

gksxkA  

 Bhikchand (D) through LRs. v. Shamabai Dhanraj Gugale (D) 

through LRs. 

 Judgment dated 14.05.2024 passed by the Supreme Court in Civil 

Appeal No. 5026 of 2023, reported in AIR 2024 SC 2903 

Relevant extracts from the judgment: 

 The provisions contained in sub-rule (2) of Rule 66 of Order XXI CPC clearly 

mandates that the sale proclamation should mention the estimated value can also 

be given under Rule 54 Order XXI CPC. The fact that the Court is also entitled to 

enter in the proclamation of sale its own estimate of the value of the property clearly 

demonstrates that whenever the attached immovable property is to be sold in public 

auction the value thereof is required to be estimated. In between Rule 54 to Rule 66 

of Order XXI CPC, there is no other provision requiring assessment of value of the 

property to be sold in auction.  

 It is also important to bear in mind the provisions contained in Rule 54(1) 

Order XXI read with Rule 66 of Order XXI Code of Civil Procedure wherein it is 

provided that either whole of the attached property or such portion thereof as may 

seem necessary to satisfy the decree shall be sold in auction. If there is no valuation 

of the property in the attachment Panchanama and there being no separate provision 

for valuation of the property put to auction, it is to be understood that the valuation 

of the property mentioned in attachment Panchanama prepared Under Rule 54 can 

always provide the estimated value of the property otherwise the provisions 

enabling the court to auction only a part of the property which would be sufficient 

to satisfy the decree would be unworkable or redundant. In the case in hand, the 

assessed value of all the attached properties is Rs. 1,05,700/- whereas the original 

decretal sum was Rs. 27,694/- which is about 26.2% of the total value of the 

property. Therefore, when only one of the attached properties was sufficient to 
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satisfy the decree there was no requirement for effecting the sale of the entire 

attached properties. 

 In Ambati Narasayya v. M. Subba Rao MANU/SC/0025/1990: 1989: 

INSC:309: 1989 supp (2) SCC 693 this Court has held that in auction sale this is 

obligatory on Court that only such portion of property as would satisfy decree is 

sold and not the entire property.  

It is of importance to note from this provision that in all 

execution proceedings, the court has to first decide whether it is 

necessary to bring the entire attached property to sale or such 

portion thereof as may seem necessary to satisfy the decree. If 

the property is large and the decree to be satisfied is small, the 

court must bring only such portion of the property, the proceeds 

of which would be sufficient to satisfy the claim of the decree 

holder. It is immaterial whether the property is one, or several. 

Even if the property is one, if a separate portion could be sold 

without violating any provision of law only such portion of the 

property should be sold.  

 It is, thus, settled principle of law that court's power to auction any property 

or part thereof is not just a discretion but an obligation imposed on the Court and 

the sale held without examining this aspect and not in conformity with this 

mandatory requirement would be illegal and without jurisdiction.  

  

211. CIVIL PROCEDURE CODE, 1908 – Order 38 Rule 5 

 Direction for furnishing security for production of property – When can 

be given to the defendant during pendency of suit? Held, Court should 

first arrive at a satisfaction that the defendant with an intention to 

obstruct or delay execution of any decree that may be passed against him, 

is about to dispose of his property or to remove the same from local limits 

of the jurisdiction of the Court – Order passed without recording such 

satisfaction cannot be sustained.  

flfoy izfØ;k lafgrk] 1908 & vkns’k 38 fu;e 5  
laifRr is'k djus ds fy, izfrHkwfr izLrqr djus gsrq funsZ'k & okn yacu dh 

vof/k esa dc izfroknh dks funsZf'kr fd;k tk ldsxk\ vfHkfu/kkZfjr] U;k;ky; 

dks loZizFke bl fu"d"kZ ij igWqpuk gksxk fd izfroknh ,slh fdlh fMdzh ds 

tks mlds fo:) ikfjr dh tk,] fu"iknu dks ckf/kr ;k foyafcr djus ds 
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vk'k; ls mldh laifRr dks O;;fur djus gh okyk gS vFkok U;k;ky; dh 

vf/kdkfjrk dh LFkkuh; lhekvksa ls gVk nsus gh okyk gS & ,slh larqf"V ys[kc) 

fd, fcuk ikfjr vkns'k fLFkj ugha j[kk tk ldrkA 

Kirti Gupta and ors. v. Akash Potbhare 

Order dated 06.07.2023 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Miscellaneous Petition No. 4361 of 2022, 

reported in ILR 2024 MP 99 

Relevant extracts from the order: 

 The Court is very much empowered to direct the defendants to furnish surety 

in the sum as may be specified to produce and place at the disposal of the Court 

when required the property or the value of the same. However, the pre-requisite for 

exercise of such power is that the Court should first arrive at a satisfaction that the 

defendant with an intention to obstruct or delay execution of any decree that may 

be passed against him is about to dispose of his property or to remove the same 

from local limits of the jurisdiction of the Court. It is only upon reaching to such 

satisfaction that the Court acquires jurisdiction to issue directions as may issued 

under the Rule. Until and unless such satisfaction is recorded by the trial Court, no 

directions as contemplated can be passed merely on the basis of apprehension in 

the mind of the Court. 

 In the present case, the trial Court has itself recorded a categoric finding to 

the effect that plaintiff has not proved that the defendants with intent to obstruct or 

delay the execution of the decree that may be passed against them are attempting 

to sell their property. It has further observed that only on the basis of apprehension 

attachment before judgment cannot be directed and has thereafter gone on to reject 

the application filed by the plaintiff. It hence had no jurisdiction whatsoever to pass 

any order under the provisions of Order 38 Rule 5 (1) of the CPC.   

  

212. COMMERCIAL COURTS ACT, 2015 – Section 12-A 

 Commercial suit – “Pre-institution mediation” u/s 12-A inserted in the 

 Act by amendment which came into force from 20.08.2022 – Whether 

 such mandatory provision is binding on civil suit filed prior to the 

 amendment? Held, No. 
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 okf.kfT;d U;k;ky; vf/kfu;e] 2015 & /kkjk 12­d 

 okf.kfT;d okn & /kkjk 12­d ds varxZr ^^lafLFkr djus ds iwoZ e/;LFkrk^^ 

dks vf/kfu;e esa la'kks/ku dj tksM+k x;k gS tks fd fnukad 20-08-2022 ls 

izzHkkoh gS & D;k ,slk vkKkid izko/kku la'kks/ku ds iwoZ lafLFkr flfoy okn 

esa ck/;dkjh gSa\ vfHkfu/kkZfjr] ughaA 

Pushpshree Hospitals & Research Centre & anr. v. Kothari 
Chemist & anr. 

Order dated 04.01.2024 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Miscellaneous Petition No. 3837 of 2022, 

reported in ILR 2024 MP 955 (DB) 

Relevant extracts from the order:  

 The issue that has been raised by the petitioner in the present case is regarding 

non-compliance of Section 12-A of the Act before the institution of suit. Section 

12-A of the Act of 2015 is reproduced as under: 

“12A. Pre-Institution Mediation and Settlement. - (1) A suit, 

which does not contemplate any urgent interim relief under this 

Act, shall not be instituted unless the plaintiff exhausts the 

remedy of pre-institution mediation in accordance with such 

manner and procedure as may be prescribed by rules made by 

the Central Government.” 

 This issue, has been dealt with in detail by the Apex Court in case of Patil 

Automation Pvt. Ltd. & ors. v. Rakheja Engineers Pvt. Ltd., (2022) 10 SCC 1. The 

relevant paragraph of the aforementioned judgment is reproduced hereunder: 

“113. Having regard to all these circumstances, we would 

dispose of the matters in the following manner; 

113.1 We declare that Section 12-A of the Act is mandatory and 

hold that any suit instituted violating the mandate of Section    

12-A must be visited with rejection of the plaint under Order 7 

Rule 11. This power can be exercised even suo motu by the 

Court as explained earlier in the judgment. We, however, make 

this declaration effective from 20.08.2022 so that stakeholders 

concerned become sufficiently informed.  

113.2 Still further, we however direct that in case plaints have 

been already rejected and no steps have been taken within the 

period of limitation, the matter rejection of the plaint has been 

https://indiankanoon.org/doc/24236663/
https://indiankanoon.org/doc/24236663/
https://indiankanoon.org/doc/24236663/
https://indiankanoon.org/doc/24236663/
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acted upon by filing a fresh suit, the declaration of prospective 

effect will not avail the plaintiff. 

113.3 Finally, if the plaint is filed violating Section 12-A after 

the jurisdictional High Court has declared Section 12-A 

mandatory also, the plaintiff will not be entitled to the relief.” 

 The judgment in case of Patil Automation (supra) was pronounced on 

17.08.2022 wherein the Apex Court has issued certain directions by which the 

controversy has been settled. Before answering question No. (iii), it would be 

appropriate to mention the chronology of events of the present case: 

(i)  The civil suit was filed by the plaintiffs/respondents on 26.03.2021. 

(ii)  In the civil suit, application under Order 7 Rule 11 of CPC was filed by the 

defendants/respondents on 21.12.2021. 

(iii)  Reply to the application under Order 7 Rule 11 of CPC was filed on 

15.03.2022. 

(iv)  The order impugned rejecting the application under Order 7 Rule 11 was 

passed by the trial Court on 01.07.2022. 

  It is pertinent to mention here that the Coordinate Bench of this Court, while 

deciding similar issue regarding Section 12-A of Act of 2015 in case of Curewin 

Pharmaceuticals Pvt. Ltd. v. Curewin Hylico Pharma Pvt. Ltd., in M.A .No. 

1269/2021 dated 01.07.2021 has held as under: 

“The provision is clear and unambiguous, which shows that a 

suit which does not contemplate any urgent interim relief under 

this Act cannot be instituted unless the plaintiff exhausts the 

remedy of pre- institution mediation.” 

 This Court by way of judgment in case of Curewin Pharmaceuticals (supra) 

has held that pre-institution mediation under Section 12-A is mandatory before 

filing of a commercial suit. However, the Apex Court in case of Patil 

Automation (supra) has held that declaration by which Section 12-A has been made 

mandatory before filing any commercial suit shall be brought into effect from 

20.08.2022. 

 In the present case, the suit was filed on 26.03.2021 and by applying the 

guidelines in case of Curewin Pharmaceuticals (supra), admittedly, there was no 

pre-institution mediation and settlement as required under Section 12-A of the Act 

of 2015. However, the suit filed by the plaintiffs/respondent could not have been 

https://indiankanoon.org/doc/161831507/
https://indiankanoon.org/doc/161831507/
https://indiankanoon.org/doc/24236663/
https://indiankanoon.org/doc/24236663/
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rejected by filing application under Order 7 Rule 11 as Section 12-A of the Act of 

2015 has been made mandatory by the Apex Court in case of Patil 

Automation (supra) w.e.f. 20.08.2022. Therefore, this Court is of the view that the 

suit cannot be rejected for non-compliance of Section 12-A as the same was filed 

on 26.03.2021 that is prior to 20.08.2022. 

  

213. CONSTITUTION OF INDIA – Article 21  

(i) Fair trial – Meaning of – It means that both the accused and the 

victim of a crime have a right to fair trial – Fair trial and 

investigation are concomitant to preservation of the fundamental 

right under Article 21 of the Constitution of India – The right to 

speedy trial is also an important facet of Article 21 – The period of 

remand and pre-conviction detention should be as short as possible 

so that accused is not subjected to unnecessary and unduly long 

incarceration prior to his conviction. 

(ii) Court – Competency – Lacking competence to try any particular 

offence – Acquittal or conviction by such Court would not be a bar 

for second trial – If the objection regarding competence of the Court 

is raised, it must obtain a due and expeditious consideration. 

Hkkjr dk lafo/kku & vuqPNsn 21 

(i) fu"i{k fopkj.k & vFkZ & bldk vFkZ gS fd fu"i{k fopkj.k dk vf/kdkj 

vfHk;qDr vkSj vijk/k ds ihfM+r nksuksa ds ikl gS & fu"i{k lquokbZ vkSj 

vUos"k.k Hkkjr ds lafo/kku ds vuqPNsn 21 ds varxZr ekSfyd vf/kdkj ds 

laj{k.k gsrq lgorhZ gS & 'kh?kz fopkj.k dk vf/kdkj Hkh vuqPNsn 21 

dk ,d egRoiw.kZ igyw gS & fjekaM ,oa nks"kflf) iwoZ fujks/k dh 

vof/k ;FkklaHko de gksuh pkfg, rkfd vfHk;qDr dks mldh nks"kflf) ls 

igys vuko';d vkSj vuqfpr :i ls yacs le; rd fujks/k esa u j[kk 

tk,A 
(ii) U;k;ky; & l{kerk & fdlh fo'ks"k vijk/k dh lquokbZ gsrq l{kerk dk 

vHkko & ,sls U;k;ky; }kjk dh xbZ nks"keqfDr vFkok nks"kflf) nwljs 

fopkj.k gsrq ck/kk ugha gksxh & ;fn U;k;ky; dh l{kerk ds laca/k esa 

vkifRr mBkbZ xbZ gS] rks ml ij mfpr vkSj 'kh?kz fopkj fd;k tkuk 

gksxkA  

https://indiankanoon.org/doc/24236663/
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 Amandeep Singh Saran v. State of Chhattisgarh 

Judgment dated 29.11.2023 passed by the Supreme Court in 

Criminal Appeal No. 2625 of 2023, reported in (2024) 6 SCC 541 

Relevant extracts from the judgment: 

 It is evident that though the chargesheet was laid on 15.10.2015 by now only 

10 out of the 86 prosecution witnesses alone were examined and the appellant had 

already undergone incarceration for more than 8 years. There can be no doubt with 

respect to the object of penology that is to protect the society against the criminals 

and in other words, for imposition of appropriate, adequate, just and proportionate 

sentence commensurate with the nature and gravity of the crime and the manner of 

its commission, in case of conviction. Having said this, we cannot be oblivious of 

the rights of the accused as well. In the circumstances expatiated above, the 

question is how long the appellant-accused should carry the tag of “accused”? But, 

certainly, taking into account the legal and factual circumstances the appellant has 

to stand the trial. 

   Puzzling legal issues arise for consideration in the instant case in view of the 

attending circumstances as also the various provisions under the IPC, Cr.PC and 

also in view of various relevant decisions of this Court. Before delving into those 

aspects, we think it only appropriate to refer to the necessity of speedy trial which 

is a facet of fair trial, taking into account the fact that in the case on hand by now 

the appellant had already undergone incarceration for more than 8 years whereas 

the Court before which his matter is now facing trial is not competent to impose a 

corporeal sentence of imprisonment beyond 7 years.  

  The requirement of a speedy trial assumes a new gloss with the verdict 

in Maneka Gandhi v. Union of India, AIR 1978 SC 597. Thereafter, this Court 

issued guidelines in Abdul Rehman Antulay v. R.S. Nayak, AIR 1992 SC 1701  for 

the speedy trial of cases. It was held therein that fair, just and reasonable procedure 

implicit in Article 21 of the Constitution of India creates a right in the accused to 

be tried speedily. The concern underlying the right to speedy trial from the point of 

view of the accused was also highlighted therein and one of the aspects of concern 

is as under:- 

“86.   … (3) … (a) the period of remand and pre-conviction 

detention should be as short as possible. ….the accused should 

not be subjected to unnecessary or unduly long incarceration 

prior to his conviction.” 

https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/1199182/
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 The factual narration made hereinbefore regarding the period of incarceration 

underwent by the appellant and the punitive jurisdictional limit of the Court where 

the case of the appellant is under trial at present, would reveal the non-adherence, 

rather, the failure to follow the guidelines issued by this Court for the speedy trial 

of an accused. In view of certain relevant provisions under the CrPC and IPC, to be 

referred to hereafter, and the factual scenario of the case on hand, a formative 

analysis capable of formulating clues/guidelines to avoid recurrence of similar 

situations, is required. 

  A reference to Section 300 (1) Cr. PC, which lays down that a person once 

convicted or acquitted cannot be tried for the same offence, will not be 

inappropriate in the matter of such a formative analysis, as mentioned above. This 

law based on the maxim ‘Nemo Debet Bis Vexari’ is founded on the condition that 

the initial trial must be by a Court of competent jurisdiction for the offences 

concerned. We are afraid, in the scenario now obtained if this Court is not passing 

appropriate directions, the appellant accused may have to face fresh trial or 

prolonged proceedings even after the conclusion of proceedings before the Court 

where the matter is presently pending. To know the raison d’etre for our remark, 

one may have to refer to various provisions of law, including the provisions referred 

infra. 

 Evidently, in this case, after completion of the investigation a report under 

Section 173 (2) CrPC was filed before the Court of Chief Judicial Magistrate, not 

merely by taking note of the accusation of having committed offence under Section 

409 IPC, but owing to Section 9 of the Banning Act. Though the chargesheet was 

filed on 15.10.2015 the trial has progressed only upto the stage of examination of 

only a very few prosecution witnesses and in the meanwhile, the appellant had to 

remain in custody as an undertrial prisoner for more than 8 years which period is 

indisputably in excess of the maximum term of imprisonment imposable by a Court 

of Chief Judicial Magistrate. The disturbing fact is that even then the stage of 

prosecution evidence has reached only up to the examination of 10 out of 86 

witnesses of the prosecution. The trial if permitted to continue in the Court where 

the appellant is presently under trial, may, in all the aforesaid circumstances, lead 

to a situation enabling either of the parties to contend that it was not a fair trial. On 

acquittal or conviction, either of the parties may call in question the verdict on the 

ground that it was conducted before a Court lacking competence to try the offence 

under Section 409, IPC as both the parties are ad idem on the point that the Court 

of Chief Judicial Magistrate is not competent to try the offence under Section 409, 

IPC. If ultimately, for any reason it is found that the trial was not before a Court of 

https://indiankanoon.org/doc/445276/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/1326844/
https://indiankanoon.org/doc/1326844/
https://indiankanoon.org/doc/1326844/
https://indiankanoon.org/doc/1326844/
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competent jurisdiction the appellant may again have to face fresh trial in view of 

the position obtained under Section 300(1) CrPC. It is taking into account all the 

aforesaid circumstances that we made the initial remark.  

 At this juncture, we may have to make a mention about the decision of this 

Court in Hussainara Khatoon (1) v. Home Secretary, State of Bihar, (1980) 1 

SCC 81 where this Court, not only held that an accused got a right to fair trial but 

also that he got a fundamental right for speedy trial of his case because a speedy 

trial is an integral and essential part of fundamental right to life and liberty 

guaranteed under Article 21 of the Constitution of India. It is equally relevant to 

refer to the decision of this Court in Nirmal Singh Kahlon v. State of Punjab and 

ors., (2009) 1 SCC 441. In the said decision, this Court held that both the accused 

and victim of a crime have right to fair trial and that fair investigation and fair trial 

are concomitant to preservation of the fundamental right of an accused 

under Article  21 of the Constitution of India.  

 Certainly, standing the trial is said to be an ordeal. Hence, in the light of the 

provision under Section 300 (1) CrPC, we have no hesitation to hold that an accused 

is having a right to claim to be tried (if he were to be tried) before a Court of 

competent jurisdiction because acquittal or conviction by a Court lacking 

competence would not be a bar for a second trial. When that be the consequence of 

conduct of a trial before a Court lacking competence to try any particular offence, 

the accused concerned while facing the trial in relation to such an offence must 

have the right to raise the question of competence of the Court to try him for that 

offence and once such a question is raised it must obtain a due and expeditious 

consideration in accordance with law. 

  

214. CRIMINAL PROCEDURE CODE, 1973 – Section 47 

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Section 44 

 PREVENTION OF MONEY LAUNDERING ACT, 2002 – Section 19 

UNLAWFUL ACTIVITIES (PREVENTION) ACT, 1967 – Sections 43A, 

43B and 43C 

 Arrest – Communication of grounds of arrest to accused in writing – 

Accused has a fundamental right to be informed about reasons for arrest 

in writing – Specific details and grounds justifying arrest should be given 

– Not informing arrested person of specific reasons for arrest, renders 

the arrest illegal – Grounds on which liberty of a citizen is curtailed, must 

be communicated in writing so as to enable the individual to seek 

remedial action against deprivation of liberty. 

https://indiankanoon.org/doc/1311723/
https://indiankanoon.org/doc/1199182/
https://indiankanoon.org/doc/1041213/
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n.M izfØ;k lafgrk] 1973 & /kkjk 47 

Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk 44 

/ku 'kks/ku fuokj.k vf/kfu;e] 2002 & /kkjk 19 

fof/kfo:) fØ;kdyki ¼fuokj.k½ vf/kfu;e] 1967 & /kkjk,a 43d] 

43[k ,oa 43x 

fxj¶rkjh & fxj¶rkjh ds vk/kkjksa dk vfHk;qDr dks fyf[kr esa lwfpr djuk & 

vfHk;qDr dk ;g ekSfyd vf/kdkj gS fd mls fxj¶rkjh ds dkj.k fyf[kr esa 

lwfpr fd, tk, & fxj¶rkjh dks mfpr Bgjkus okys fof'k"V fooj.k vkSj 

vk/kkj fn, tkus pkfg, & vfHk;qDr dks fxj¶rkjh ds fof'k"V dkj.k ugha 

crkuk fxj¶rkjh dks voS/k dj nsrk gS & ftl vk/kkj ij fdlh ukxfjd dh 

Lora=rk vYihÑr gksrh gS] mls fyf[kr :i ls lwfpr djuk pkfg, rkfd 

O;fDr viuh Lora=rk ls oafpr gksus ds fo:) mipkj izkIr dj ldsA  

Prabir Purkayastha v. State (NCT of Delhi) 

Judgment dated 15.05.2024 passed by the Supreme Court in 

Criminal Appeal No. 2577 of 2024, reported in AIR 2024 SC 2967 

Relevant extracts from the judgment: 

 There is no doubt in the mind of the Court that any person arrested for 

allegation of commission of offences under the provisions of UAPA or for that 

matter any other offence(s) has a fundamental and a statutory right to be informed 

about the grounds of arrest in writing and a copy of such written grounds of arrest 

have to be furnished to the arrested person as a matter of course and without 

exception at the earliest. The purpose of informing to the arrested person the 

grounds of arrest is salutary and sacrosanct inasmuch as, this information would be 

the only effective means for the arrested person to consult his Advocate; oppose the 

police custody remand and to seek bail. Any other interpretation would tantamount 

to diluting the sanctity of the fundamental right guaranteed Under Article 22(1) of 

the Constitution of India. 

 The right to be informed about the grounds of arrest flows from Article 22(1) 

of the Constitution of India and any infringement of this fundamental right would 

vitiate the process of arrest and remand. Mere fact that a charge sheet has been filed 

in the matter, would not validate the illegality and the unconstitutionality 

committed at the time of arresting the Accused and the grant of initial police 

custody remand to the Accused. 

  
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215. CRIMINAL PROCEDURE CODE, 1973 – Section 125 

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Section 144 

(i) Maintenance – Subsequent application – Principle of res judicata – 

Earlier application withdrawn on fake assurance given by non-

applicant – Second application is maintainable as first application 

was not decided on merits. 

(ii) Amount of maintenance – Whether can be granted more than 

claimed? Held, Yes – When application for maintenance was filed, 

the income of the non-applicant was Rs. 8000/- which was increased 

to Rs. 24000/- at the time of passing of order – Such changed 

circumstances can be taken into consideration.   

 n.M izfØ;k lafgrk] 1973 & /kkjk 125 

 Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk 144 

(i) Hkj.kiks"k.k & i'pkrorhZ vkosnu & iwoZ U;k; dk fl)kar & iwoZorhZ 

vkosnu vukosnd }kjk fn;s x;s >wBs vk'oklu ds vk/kkj ij okil ys 

fy;k x;k Fkk & nwljk vkosnu iks"k.kh; gS D;ksafd izFke vkosnu xq.k-nks"k 
ds vk/kkj ij fu.khZr ugha fd;k x;k FkkA 

(ii) Hkj.kiks"k.k dh jkf'k & D;k nkos ls T;knk iznRr dh tk ldrh gS\ 

vfHkfu/kkZfjr] gk¡ & tc Hkj.kiks"k.k gsrq vkosnu izLrqr fd;k x;k Fkk ml 

le; vukosnd dh vk; 8]000@& :i;s izfrekg Fkh tks c<+dj vkns'k 

ikfjr djus ds le; 24]000@& :i;s izfrekg gks xbZ & bu cnyh gqbZ 

ifjfLFkfr;ksa dks fopkj esa fy;k tk ldrk gSA   

Deepa (Smt.) & anr. v. Harish Railwani  

Order dated 07.11.2023 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Criminal Revision No. 1165 of 2010, 

reported in ILR 2024 MP 1044 

Relevant extracts from the order:  

 Admittedly, earlier filed application u/s 125 of Cr.P.C. was withdrawn by the 

applicants. Therefore, it appears that the aforementioned application was not 

decided on merits. The application of principle of res judicata is although allowed 

for subsequent application u/s 125 of Cr.P.C., provided that the matter must be 

directly and substantially in issue was also in issue in the previous application 

between the same parties and the same previous application has been decided on 

merits. The Apex Court in the case of Prem Kishore & ors. v. Brahm Prakash & 
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ors. [Civil Appeal No. 1948 of 2013] in paragraph 34, has held as under regarding 

the rule of application of res judicata, which runs as under-  

“34. The general principle of res judicata under Section 11 of 

the CPC contain rules of conclusiveness of judgment, but for res 

judicata to apply, the matter directly and substantially in issue 

in the subsequent suit must be the same matter which was 

directly and substantially in issue in the former suit. Further, the 

suit should have been decided on merits and the decision should 

have attained finality.” 

 In the instant case, earlier application filed by the applicants u/s 125 of CrPC 

was dismissed as withdrawn. The aforementioned application was not decided on 

the merits, therefore, the principle of res judicata is not applicable in this case. 

 So far as the question that the trial court has awarded more than the claimed 

maintenance amount, in this respect, the applicants had filed the maintenance 

application on 25/04/2006, at that time, pay of non-applicant was Rs. 8,000/- per 

month and now (then) Rs. 24,000/- per month. In this situation the learned trial 

court has awarded the maintenance amount in the favour of the applicants more 

than the claimed amount. In this respect, coordinate bench of Punjab and Haryana 

High Court in the case of Amarjeet Singh v. Pushpa Devi, 2015 SCC online P&H 

14045 observed in paragraph 10 as under:-  

“Now the question which requires determination is whether the 

Magistrate is competent to award maintenance more than the 

amount claimed by the petitioner in the application, Section 125 

Cr. P.C. provides that a Court may, upon proof of such neglect 

or refusal, order such person to make a monthly allowance for 

the maintenance of his wife or such child, father or mother, at 

such monthly rate, as such Court thinks fit, and to pay the same 

to such person as the Court may from time to time direct. Under 

this provision, it is the duty of the Court to provide just 

maintenance to the deserted wife or destitute child. The amount 

of maintenance should be such that a wife is able to maintain 

herself decently and with dignity. If after considering the 

material placed before the Court, the Court thinks that a 

particular amount is a reasonable amount, he is required to 

award the said amount as maintenance, and in my opinion, he 

cannot refuse to grant the said amount merely because the 

claimant has not claimed such an amount in her application. 

Once the legislation has cast duty on the Court to award just and 
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reasonable amount of maintenance in the facts and 

circumstances of a case, the same cannot be denied on mere 

technicalities i.e. the claimants had not claimed the said amount 

in their application. Once discretion has been given to the Court 

to award an amount of maintenance, it will always be just and 

reasonable, in the facts and circumstances of a case. There is no 

specific restriction under Section 125 Cr. P.C. that the Court 

cannot award more than the amount claimed in the petition. 

Rather a duty has been imposed on the Court to award 

compensation which he thinks fit. In such situation, the Court is 

not debarred from awarding compensation exceeding the 

claimed amount.” 

 In the present case, from the view taken by the learned trial court, it appears 

that in changed circumstances, the applicants have been rightly awarded 

maintenance amount, more than claimed amount. 

  

216. CRIMINAL PROCEDURE CODE, 1973 – Section 195-A   

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Section 216 

 INDIAN PENAL CODE, 1860 – Section 195-A 

 BHARATIYA NYAYA SANHITA, 2023 – Section 232 

First Information Report – Registration of – Offence of threatening 

witness – Maintainability – Whether complainant can lodge FIR in 

Police Station for threatening him to change his statement before the 

Court or only remedy is to file complaint u/s 195-A CrPC before the 

Court? Held, the word “may” used in section 195-A CrPC gives 

discretion to the complainant to file a complaint and does not bar lodging 

of FIR u/s 195 IPC. 

n.M izfØ;k lafgrk] 1973 & /kkjk 195­d 

Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk 216 

Hkkjrh; n.M lafgrk] 1860 & /kkjk 195­d 

Hkkjrh; U;k; lafgrk] 2023 & /kkjk 232 

izFke lwpuk izfrosnu & iathdj.k & lkf{k;ksa dks /kedkus dk vijk/k & 

iks"k.kh;rk & D;k ifjoknh U;k;ky; ds le{k mls dFku cnyus gsrq nh xbZ 

/kedh ds fy;s iqfyl LVs'ku esa izFke lwpuk fjiksVZ ntZ djk ldrk 

gS ;k ,dek= mipkj U;k;ky; ds le{k n.M izfØ;k lafgrk dh /kkjk 195­d 

ds varxZr f'kdk;r izLrqr djuk gS\ vfHkfu/kkZfjr] n.M izfØ;k lafgrk dh 
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/kkjk 195­d esa iz;qDr 'kCn ^^dj ldrk gS** ifjoknh dks f'kdk;r ntZ djus 

dk foosdkf/kdkj iznku djrs gSa ,oa Hkk-na-la- dh /kkjk 195 ds varxZr izFke 

lwpuk fjiksVZ lafLFkr djus ls oftZr ugha djrsA 

Abdul Razzak v. State of M.P. & anr. 

Order dated 18.12.2023 passed by the High Court of Madhya 

Pradesh in Miscellaneous Criminal Case No. 26575 of 2023, 

reported in ILR 2024 MP 1067 

Relevant extracts from the order: 

 On reading of Section 195-A of IPC, it is found that if a person threatens 

another person with an injury to his person or his reputation or to his property or to 

any other person, in which, such person is interested and threatens him to give 

evidence, which is false and such person or witness believes it to be untrue or false, 

then such threat will be covered under Section 195-A of IPC. First part of Section 

195-A of IPC does not require that such person or witness gives evidence in Court. 

Threat to a person to speak lies in Court to get acquittal or threat to threaten a person 

not to give evidence in Court will be covered under Part-I of Section 195-A of IPC 

and it is not necessary for making out an offence under Section 195-A of IPC that 

such person goes in Court and gives false evidence. Act of threatening a person 

with intention to give false evidence will constitute an offence under Section 195-

A of IPC. Materialization of threat into giving false evidence in Court is not a 

requirement under First part of Section 195-A. Offence in Part-I is made punishable 

up to seven years of imprisonment. 

 Part-II of Section 195-A of IPC deals with situation when a person due to 

threat goes to court and gives false evidence and accused (innocent person) is 

sentenced to period of imprisonment more than seven years, then person giving 

false evidence shall be punished with same penalty which has been imposed upon 

innocent person due to false evidence. Part-II of Section 195-A makes act of giving 

false evidence in Court, which results in conviction of innocent person in offence. 

Second part of Section 195-A of IPC lays down that false evidence is given with 

intention of securing conviction but in first part of Section 195-A, false evidence 

may or may not be in relation to secure conviction. First part of Section 195-A 

makes punishable threat to a witness to give false evidence. Part-I and Part-II of 

Section 195-A are to be read separately as purpose and intent of each part is 

different. However, Supreme Court in paragraph-16 of aforesaid judgment has held 

that later part of Section 195-A makes it very clear that false evidence means false 
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evidence before Court of law. False evidence under Section 195-A should be read 

in context of Section 191 of Chapter XI. Section 191 stipulates that statement which 

a person knows or believes to be is false evidence. Thus, a threat to give false 

evidence is to recoil or give incorrect version, which a witness believes to be not 

true. In paragraph-16, it is further held that to give threat to a person to withdraw a 

complaint or FIR or settle the dispute did not attract Section 195-A of the Indian 

Penal Code. However, Supreme Court in subsequent paragraph-18 of said judgment 

has held that plain reading of section 195-A indicates that if a witness or any person 

receives threat and such threat are administered with intend to cause that person to 

give false evidence before the Court then such witness or person to file a complaint 

in relation to offence under Section 195-A of the IPC. Complaint is to be filed in 

accordance with Section 195-A Cr.P.C. In paragraph-19, Court further held that 

offence under Section 195-A IPC is cognizable offence, therefore, police has power 

to investigate. However, Court did not answer the question whether bar under 

Section 195-A Cr.P.C will come in way of lodging an FIR under Section 195-A of 

the IPC. As per paragraph-18, offence under Section 195-A will be made out if a 

person has threatened to give false evidence. What will be the remedy to such 

aggrieved person has not been mentioned by the Apex Court. In view of 

paragraphs-16 & 18 of aforesaid judgment, offence under Section 195-A of the IPC 

will be made out against the petitioner. 

 Delhi High Court in case of Rahul Yadav v. State & anr. in W.P.(Crl.) 

No.1120/2017 on 1st of March, 2018 has held that Section 195-A of Cr.P.C. 

provided an added remedy for filing complaint in relation to offence punishable 

under Section 195-A of IPC. I am in agreement with the said order passed by Delhi 

High Court. If police refuses to lodge a complaint under section 195-A of IPC, then 

aggrieved person can avail remedy of filing complaint as mentioned in Section 2(c) 

of Cr.P.C. When an aggrieved person approaches police station to lodge a 

complaint and police station does not lodges a complaint, then remedies under 

Section 200 of Cr.P.C. and under Section 156(3) is available to a party. Similar 

remedy is available to a party when police refuses to lodge a complaint under 

Section 195-A of IPC. Section 195-A of Code of Criminal Procedure does not bar 

lodging of FIR under Section 195-A of IPC. Section 195-A of Cr.P.C. uses the word 

that person may file a complaint in relation to an offence under Section 195-A of 

Indian Penal Code. Word ‘may’ used in Section 195-A only gives discretion to a 

party to file a complaint. 

  
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217. CRIMINAL PROCEDURE CODE, 1973 – Sections 227 and 228 

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Sections 250 

and 251  

 PREVENTION OF CORRUPTION ACT, 1988 – Sections 13(1)(e) 

and 13(2)  

Criminal misconduct by public servant – Framing of charge – Legality –

Exoneration under Income Tax Act is not a ground to seek discharge 

from a corruption case, as scope of adjudication in both proceedings are 

different – Proceedings under Income Tax Act relates to the assessment 

of income of the assesse and not to the source of income and the allegation 

of disproportionate assets under the Prevention of Corruption Act – 

Orders of Income tax authorities and Tribunal are not conclusive proof 

to be relied upon for discharge of accused – However, these orders, 

findings therein and their probative value are a matter for a full-fledged 

trial. [Radheshyam Kejriwal v. State of W.B., (2011) 3 SCC 581, Ashoo 

Surendranath Tewari v. CBI, (2020) 9 SCC 636 and J. Sekar v. Directorate 

of Enforcement, (2022) 7 SCC 370 differentiated]  

n.M izfØ;k lafgrk] 1973 & /kkjk,a 227 ,oa 228  

Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk,a 250 ,oa 251 
Hkz"Vkpkj fuokj.k vf/kfu;e] 1988 & 13¼1½¼M-½ ,oa 13¼2½ 
yksd lsod }kjk vkijkf/kd vopkj & vkjksi dh fojpuk & oS/kkfudrk & 

vk;dj vf/kfu;e ds varxZr foeqfDr Hkz"Vkpkj ds ekeys ls mUekspu dh ekax 

dk vk/kkj ugha gS] D;ksafd nksuksa dk;Zokfg;ksa esa U;k;fu.kZ;u dk foLrkj fHkUu 

gS & vk;dj vf/kfu;e ds varxZr dk;Zokfg;ka fu/kkZfjrh dh vk; vkdyu ls 

lacaf/kr gksrh gS] u fd vk; ds L=ksr ls vkSj u gh Hkz"Vkpkj fuokj.k vf/kfu;e 

ds varxZr vuqikrghu laifRr ds vk{ksi ls & vk;dj izkf/kdkjh ,oa vf/kdj.k 

ds vkns'k fu'pk;d lcwr ugha gksrs ftl ij vfHk;qDr ds mUekspu ds fy, 

fo'okl fd;k tk lds & fdarq ,sls vkns'k] muesa fn;s x;s fu"d"kZ ,oa mudk 

lkf{kd ewY; iw.kZ foLr`r fopkj.k dh fo"k;&oLrq gSA [jk/ks’;ke dstjhoky 

cuke if’pe caxky jkT;] ¼2011½ 3 ,llhlh 581] vk’kq lqjsUnzukFk frokjh 

cuke lhchvkbZ] ¼2020½ 9 ,llhlh 636 ,oa ts- 'ksdj cuke izRorZu funs’kky;] 

¼2022½ 7 ,llhlh 370 foHksfnr fd;s x,] 
Puneet Sabharwal v. CBI  

Judgment dated 19.03.2024 passed by the Supreme Court in 

Criminal Appeal No. 1682 of 2024, reported in AIR 2024 SC 2046 
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Relevant extracts from the judgment: 

 Therefore, in the present case, the probative value of the Orders of the Income 

Tax Authorities, including the Order of the Income Tax Appellate Tribunal and the 

subsequent Assessment Orders, are not conclusive proof which can be relied upon 

for discharge of the accused persons. These orders, their findings, and their 

probative value, are a matter for a full-fledged trial. In view of the same, the High 

Court, in the present case, has rightly not discharged the appellants based on the 

Orders of the Income Tax Authorities. 

 In the present case, the appellants herein are being prosecuted under the 

provisions of the Prevention of Corruption Act while they seek to rely on an 

exoneration under the Income Tax Act. The scope of adjudication in both of these 

proceedings are vastly different. The authority which conducted the income tax 

proceedings and the authority conducting the prosecution is completely different 

(CBI). 

 In the present case, the proceedings under the Income Tax Act which are 

sought to be relied upon relate to the assessment of income of the assessee and not 

to the source of income and the allegation of disproportionate assets under the 

Prevention of Corruption Act. The said Orders cannot be the basis to abort the 

criminal proceeding in the present case.   

  

218. CRIMINAL PROCEDURE CODE, 1973 – Section 311 

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Section 348 

 JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) 

ACT, 2015 – Section 94 

Recall of witness – Minor prosecutrix and her mother were examined 

and cross-examined in the year 2021 – Date of birth of prosecutrix was 

proved by the prosecution producing birth certificate – After one 

year, application was filed to recall prosecutrix and her mother for 

re-examination, along with affidavit, educational certificate issued from 

a school and Aadhar Card bearing different date of birth – Held, Aadhar 

Card cannot be used as a proof of date of birth – Similarly, educational 

certificate and affidavits cannot be considered for age determination, as 

the date of birth has been proved by the prosecution by filing birth 

certificate, whose genuineness is not questioned  – Minor prosecutrix and 

her mother appeared to have been won over, therefore, the application 

is found to be rightly rejected.  



JOTI JOURNAL – OCTOBER 2024 – PART II  411 

 

n.M izfØ;k lafgrk] 1973 & /kkjk 311  

Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk 348 
fd’kksj U;k; ¼ckydksa dh ns[kjs[k vkSj lja{k.k½ vf/kfu;e] 2015 & /kkjk 94  

lk{kh dks iqu% cqykuk & vo;Ld vfHk;ksD=h ,oa mldh ekrk dk ijh{k.k ,oa 

izfrijh{k.k o"kZ 2021 esa gqvk Fkk & vfHk;kstu }kjk tUe izek.k i= izLrqr 

dj vfHk;ksD=h dh tUe frfFk lkfcr dh xbZ Fkh & ,d o"kZ ckn vfHk;ksD=h ,oa 

mldh ekrk dks iqu% ijh{k.k ds fy, cqykus gsrq vkosnu izLrqr fd;k x;k] 

ftlds lkFk 'kiFk i=] fo|ky; ls tkjh 'kS{kf.kd izek.k i= ,oa fHkUu tUe 

frfFk /kkfjr djus okyk vk/kkj dkMZ Fkk & vfHkfu/kkZfjr] vk/kkj dkMZ dk tUe 

frfFk ds izek.k ds :i esa mi;ksx ugha fd;k tk ldrk & blh izdkj vk;q 

fu/kkZj.k ds fy, 'kS{kf.kd izek.k i= ,oa 'kiFk i= fopkj esa ugha fy;s tk 

ldrs D;kasfd vfHk;kstu }kjk tUe izek.k i= izLrqr dj tUe frfFk dks lkfcr 

fd;k x;k gS] ftldh lR;rk iz'uxr ugha dh xbZ gS & vo;Ld vfHk;ksD=h ,oa 

mldh ekrk dks izHkkfor dj fy;k tkuk nf'kZr gqvk] blfy, vkosnu dk 

fujLr fd;k tkuk lgh ik;k x;kA  

Shahrukh Khan v. State of M.P. and anr. 

Order dated 18.08.2023 passed by the High Court in Miscellaneous 

Criminal Case No. 4884 of 2023, reported in ILR 2024 MP 171 

Relevant extracts from the order: 

 Minor prosecutrix (PW-1) was examined long back on 21.09.2021 and her 

mother (PW-2) was examined and fully cross-examined on 24.12.2021. In support 

of date of birth of the prosecutrix, birth certificate Ex.P/5 has been produced by 

prosecution. After more than one year of their examination and crossexamination, 

an application was moved by the applicant/accused on 08.12.2022 along with 

affidavits of minor prosecutrix and her mother stating that prosecutrix’s date of 

birth is 10.05.2002 and so called Educational Certificate issued Adarsh Vidhya 

Mandir Amrawad, Kala Badi, District Raisen and one Aadhar Card is also alleged 

to have been produced in which the same date of birth is mentioned. As far as 

affidavits are concerned, it is apparent that these affidavits have been obtained 

under threat and coercion. The so called educational document alleged to have been 

obtained by the accused appears forged and suspicious as Adarsh Vidhya Mandir 

is situated at Amrawad kala Badi District Raisen whereas prosecutrix and her 

mother are resident of a village in District Sehore which is almost more than 100 

kms away from the so-called school, which has issued so called educational 

Certificate mentioning the date of birth to be 10.05.2002. 
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 It is a case where minor prosecutrix and her mother appears to have been win 

over by the accused by hook or crook. The so called educational certificate appears 

to have been got prepared just to get over the evidence of the witnesses who have 

already been examined and cross-examined fully to resile from their earlier 

evidence. 

 In this case, it also cannot be overlooked that date of birth of the prosecutrix 

has been proved by the prosecution by filing Ex.P/5 birth certificate issued only 

after two months of the birth of the prosecutrix by Registrar (births and deaths). In 

such situation, as per Section 94 of the Juvenile Justice (Care and Protection of 

Children) Act, 2015 such other evidence cannot be seen. “Juvenile Justice (Care 

and Protection of Children) Act, 2015” came into force w.e.f. 15.01.2016. The 

Rules also made under the aforesaid Act named, “The Juvenile Justice (Care and 

Protection of Children) Model Rules, 2016”. Section 94 of the Juvenile Justice 

(Care and Protection of Children) Act, 2015 provide the procedure for 

determination of the age. 

 A perusal of the aforesaid section, makes it clear that if genuineness of the 

school certificate is not questioned, then the law gives prime importance to the date 

of birth certificate issued by the school. If the evidence stated in Section 94(2) is 

available then the Court could not place reliance upon any other documents. But it 

is primarily requirement of the law that the documents stated in the rule should be 

genuine. The document issued by the school and birth certificate Ex.P/5 showing 

minor prosecutrix’s date of birth as 20.03.2006 is already on record and birth 

certificate has been duly proved by the mother of the prosecutrix whose affidavit 

has been filed in the light of the compromise. The copy of the Scholar Registrar 

showing the same date of birth which has been issued by the school. Therefore, 

genuineness of the documents relied on by the prosecution is not in question. In 

such situation, the documents filed after more than one year of the examination and 

crossexamination of the witnesses in the form of Aadhar Card and birth certificate 

issued by Adarsh Vidhya Mandir Amrawad Kala, Badi which is more than 100 kms 

away from the actual residence of the prosecutrix and her family are of no avail. It 

appears that these documents had been got manufactured for the defence purpose 

only. As far as the date of birth mentioned in the Aadhar Card is concerned, Aadhar 

Card cannot be used as a proof of date of birth. This document is only for the 

purpose of identification of particular person. Thus, the witnesses who have already 

been examined and cross-examined fully cannot be recalled to deny the evidence 

about the date of birth already given before the Court. 

  
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*219. CRIMINAL PROCEDURE CODE, 1973 – Section 319 

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Section 358 

(i) Power to summon additional accused – Degree of satisfaction 

required to exercise power – The evidence before the trial court 

should be such that if it goes unrebutted, then it should result in the 

conviction of person, who is sought to be summoned – As it is 

discretionary and an extra-ordinary power, it can be exercised only 

when the evidence is strong and reliable – It requires much stronger 

evidence than mere probability of complicity of proposed accused 

(Relied on – Hardeep Singh v. State of Punjab, AIR 2014 SC 1400). 

(ii) Summoning order – Justifiability – Proposed accused persons were 

not named in the FIR but in the statements recorded u/s 161, the 

informant who was not an eye witness clarified that their names were 

disclosed without collecting full information and the accused persons 

were not involved in the murder of their son – Even in the 

chargesheet, they were not impleaded as accused – The informant in 

her deposition before the trial court once again named them, that too 

on the basis of suspicion due to old enmity – No other evidence 

available – Since informant was not an eye witness, her deposition 

alone was not found sufficient to invoke extra-ordinary jurisdiction 

u/s 319 of CrPC – Summoning order was quashed. 

n.M izfØ;k lafgrk] 1973 & /kkjk 319 

Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk 358 

(i) vfrfjä vfHk;qDr dks cqykus dh 'kfDr & 'kfDr dk ç;ksx djus ds fy, 

vko';d larqf"V dk Lrj & fopkj.k U;k;ky; ds le{k lk{; ,slh gksuh 

pkfg, fd vxj og v[kf.Mr jgrh gS rks mldk ifj.kke ml O;fDr dh 

nks"kflf) gksxk ftls vkgwr fd;k tkuk gS & pwafd ;g ,d vlk/kkj.k ,oa 

oSosfod 'kfDr gS] bldk iz;ksx lqn`<+ ,oa fo'oluh; lk{; gksus ij gh 

fd;k tk ldrk gS & ;g izLrkfor vfHk;qDr ds vijk/k esa lafyIr gksus 

dh laHkkouk ls ijs lqn`<+ lk{; dh vis{kk djrh gS ¼gjnhi flag cuke 

iatkc jkT;] ,vkbZvkj 2014 ,llh 1400 voyafcr½A 

(ii) leu dk vkns'k & vkSfpR;rk & çLrkfor vfHk;qDr O;fä;ksa dk 

uke ,QvkbZvkj esa ugha Fkk] ijUrq /kkjk 161 ds dFku esa ,sls O;fDr }kjk 

tks p{kqn'khZ lk{kh ugha Fkk] us Li"V fd;k fd muds ukeksa dh izdVrk 

laiw.kZ tkudkjh ,df=r fd;s fcuk dh xbZ Fkh vkSj vkjksih O;fDr mlds 



JOTI JOURNAL – OCTOBER 2024 – PART II  414 

 

iq= dh gR;k esa 'kkfey ugha Fks & ;gka rd fd vkjksii= esa Hkh mUgsa 

vkjksih ds :i esa 'kkfey ugha fd;k x;k Fkk & fopkj.k U;k;ky; ds 

le{k lwpukdrkZ us vius dFku esa iqjkuh jaft'k ds dkj.k lansg ds vk/kkj 

ij ,d ckj iqu% mudk uke fy;k & vU; dksbZ lk{; miyC/k ugha & 

pwafd lwpukdrkZ p{kqn'khZ lk{kh ugha Fkh vr% ,dek= mldh lk{; dks n-

iz-la- dh /kkjk 319 ds varxZr vlk/kkj.k {ks=kf/kdkj dk iz;ksx djus gsrq 

i;kZIr ugha Ikk;k x;k & leu dk vkns'k fujLr fd;k x;kA 

Shankar v. State of Uttar Pradesh and ors. 

Judgment dated 02.05.2024 passed by the Supreme Court in 

Criminal Appeal No. 2367 of 2024, reported in AIR 2024 SC 3085 

  

220. EASEMENTS ACT, 1882 – Sections 13 and 15 

(i) Easementary Right – Acquisition by prescription – Plaintiff must 

plead in the plaint regarding peaceful enjoyment in respect of 

servient heritage without interruption for over 20 years – Use of the 

term “last many years” in the plaint is not sufficient to mean that 

they have been enjoying for the last 20 years or more – Legal 

requirement of acquiring easementary right over contested route 

through prescription, not fulfilled. 

(ii) Easement of necessity – Entitlement – Available only when it is 

necessary for enjoying the dominant heritage – However, not 

available when there is alternative way to access property.  

(iii) Easement on the basis of sale deed – Legal requirement – When it is 

not proved that predecessor-in-interest perfected easement over the 

contested route, such interest cannot be claimed through sale deed 

executed by such predecessor – Sale deed alone cannot grant rights 

that the seller did not have. 

(iv) Power of Attorney Holder – Evidentiary value – Power of attorney 

holder may only depose about the facts within his personal 

knowledge and not about the facts which are not within his 

knowledge or are within the personal knowledge of the person who 

he represents or about the facts that may have transpired much 

before he entered the scene – Person instituting suit must depose 

before the Court. 
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lq[kkpkj vf/kfu;e] 1882 & /kkjk,a 13 ,oa 15 

(i) lq[kkf/kdkj & fpjHkksx }kjk vtZu & vuqlsoh laifRr ds chl o"kZ ls 

vf/kd vof/k rd fuckZ/k 'kkafriwoZd miHkksx fd;s tkus ds laca/k esa oknh 

dks okni= esa vfHkopu vo'; djuk pkfg, & okni= esa **vafre dbZ 

o"kZ** 'kCn dk mi;ksx ;g vFkkZUo;u djus ds fy, i;kZIr ugha gS fd 

vafre chl o"kZ ;k vf/kd vof/k ls os miHkksx dj jgs gS a & fpjHkksx ds 

ek/;e ls oknxzLr ekxZ ij lq[kkf/kdkj ds vtZu dh fof/kd vko';drk 

dh iwfrZ ugha gqbZA 
(ii) vko';drk dk lq[kkf/kdkj & ik=rk & dsoy rc miyC/k tc ;g 

vf/k"Bk;h laifRr ds miHkksx ds fy, vko';d gS & fdarq rc miyC/k 

ugha tc laifRr ij igqWp ds oSdfYid ekxZ miyC/k gSA 
(iii) foØ; foys[k ds vk/kkj ij lq[kkf/kdkj & fof/kd vko';drk & tc ;g 

lkfcr ugha gqvk fd iwoZorhZ fgr/kkjh dk oknxzLr ekxZ ij lq[kkf/kdkj 

ifjiDo gks pqdk Fkk] rc ,sls iwoZorhZ }kjk fu"ikfnr foØ; foys[k ds 

ek/;e ls ,sls fgr dk nkok ugha fd;k tk ldrk & ek= foØ; foys[k 

ls os vf/kdkj iznku ugha fd;s tk ldrs] tks foØsrk dks izkIr ugha FksA 
(iv) eq[rkjukek /kkjd & lkf{kd ewY; & eq[rkjukek /kkjd dsoy Lo;a ds 

Kku esa gksus okys rF;ksa ds laca/k esa dFku dj ldsxk ,oa ,sls rF;ksa ds 

laca/k esa ugha dj ldsxk tks Lo;a mlds Kku esa ugha gS vFkok ,sls O;fDr 

ds O;fDrxr Kku esa gS ftldk og izfrfuf/kRo djrk gS vFkok ,sls rF;ksa 

ds ckjs esa gS tks mlds Hkwfedk esa vkus ds i;kZIr igys Kkr gq;s Fks & 

nkok lafLFkr djus okys O;fDr dk U;k;ky; ds le{k ijh{k.k vko';dA 
Manisha Mehendra Gala and ors. v. Shalini Bhagwan 
Avatramani and ors. 

Judgment dated 10.04.2024 passed by the Supreme Court in Civil 

Appeal No. 9642 of 2010, reported in AIR 2024 SC 1947 

Relevant extracts from the judgment: 

 Section 15 of the Act categorically provides that for acquiring any 

easementary right by prescription, the said right must have been peaceably enjoyed 

in respect of the servient heritage without any interruption for over 20 years. In the 

plaint, they simply alleged that they have been using and managing the same since 

“last many years”. The use of the term “last many years” is not sufficient to mean 

that they have been enjoying the same for the last 20 years. Last many years would 

indicate use of the said rasta for more than a year prior to the suit or for some years 

but certainly would not mean a period of 20 or more years. Therefore, their 

pleadings fall short of meeting out the legal requirement of acquiring easementary 

right through prescription. 
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 The easementary right by necessity could be acquired only in accordance with 

Section 13 of the Act which provides that such easementary right would arise if it 

is necessary for enjoying the Dominant Heritage. In the instant case, findings have 

been returned not only by the appellate courts but even by the trial court that there 

is an alternative way to access the Dominant Heritage, which may be a little far 

away or longer which demolishes the easement of necessity. 

 The said Sale Deed dated 17.09.1994 in original has not been produced in 

evidence. It was only the photocopy of the same which was brought on record. The 

photocopy of a document is inadmissible in evidence. Moreover, the said sale deed 

was executed by predecessor-in-interest i.e. Joki Woler Ruzer in favour of 

predecessor-in-interest of the present Gala’s. The said sale deed would not bind the 

third parties who are not signatories or parties to the said sale deed. No evidence 

has been adduced to prove that Joki Woler Ruzer, predecessor-in interest of the 

Gala’s, had perfected easementary rights over the disputed rasta and thus was 

legally entitled to transfer the same. He himself has not come before the Court that 

he had actually acquired any easementary right in the disputed rasta.  

 It is, therefore, settled in law that Power of Attorney holder can only depose 

about the facts within his personal knowledge and not about those facts which are 

not within his knowledge or are within the personal knowledge of the person who 

he represents or about the facts that may have transpired much before he entered 

the scene.  

  

*221. EVIDENCE ACT, 1872 – Sections 135 and 138 

BHARATIYA SAKSHYA ADHINIYAM, 2023 – Sections 140 and 143 

Prosecution witness – Permissibility to examine as a defence witness – 

Whether a witness who has been shown in the prosecution list but not 

examined on behalf of the prosecution, can be permitted to be examined  

as defence witness? Held, Yes – There is no bar in law for examining such 

witness as defence witness – Trial Court has to consider the evidentiary 

value of the said witness before coming to its conclusion. 

lk{; vf/kfu;e] 1872 & /kkjk,a 135 ,oa 138 

Hkkjrh; lk{; vf/kfu;e] 2023 & /kkjk,a 140 ,oa 143 

vfHk;kstu lk{kh & cpko lk{kh ds :i esa ijh{k.k djus dh vuqKs;rk & D;k 

fdlh lk{kh dks] ftldk uke vfHk;kstu dh lwph esa n'kkZ;k x;k gS ysfdu 

vfHk;kstu dh vksj ls mldks ijhf{kr ugha fd;k x;k gS] cpko lk{kh ds :i 

esa mldk ijh{k.k djus dh vuqefr nh tk ldrh gS\ vfHkfu/kkZfjr] gk¡ & ,sls 
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lk{kh dk ijh{k.k cpko lk{kh ds :i esa djus ij fof/k dh dksbZ jksd ugha gS 

& fopkj.k U;k;ky; dks vius fu"d"kZ ij igq¡pus ds iwoZ mDr lk{kh ds 

lkf{;d ewY; ij fopkj djuk gksxkA  

Sunder Lal v. State of Uttar Pradesh and anr.  
Order dated 02.02.2024 passed by the Supreme Court in Criminal 

Appeal No. 551 of 2024, reported in (2024) 6 SCC 639 

  

222.  FAMILY COURTS ACT, 1984 – Section 7 

  EVIDENCE ACT, 1872 – Section 3  

 BHARATIYA SAKSHYA ADHINIYAM, 2023 – Section 2(1)(e) 

(i)  Suit for recovery of money equivalent to stridhan property – 

Standard of proof – Wife pleaded that she entrusted 89 gold 

jewellery to husband who misappropriated them – Counter-claim of 

husband demanding return of gold chain and ring gifted to wife at 

the time of marriage as per customary practice – Strict principle of 

proof like criminal cases will not be attracted – Standard of proof in 

matrimonial cases will be preponderance of probability. 

(ii)  Stridhan – Properties gifted to women before marriage, at the time 

of marriage or at the time of bidding of farewell or thereafter are 

her stridhan properties – Stridhan property does not become a joint 

property of husband and wife and the husband has no title or 

independent dominion over property as owner thereof – Husband 

may use such property but he has a moral obligation to restore the 

same or its value to his wife.  

dqVqEc U;k;ky; vf/kfu;e] 1984 & /kkjk 7 

lk{; vf/kfu;e] 1872 & /kkjk 3  

Hkkjrh; lk{; vf/kfu;e] 2023 & /kkjk 2¼1½¼³½ 
(i)  L=h/ku laifRr ds lerqY; /ku dh olwyh ds fy, okn & lcwr dk ekud 

& iRuh us vfHkopu fd;k fd mlus ifr dks 89 lksus ds vkHkw"k.k lkSais 

ftldk mlus nqfoZfu;ksx fd;k & ifr }kjk :<+h izFkk ds vuqlkj fookg 

ds le; iRuh dks migkj esa nh xbZ lksus dh psu vkSj vaxwBh okil djus 

dh ekax dk izfrnkok &  vkijkf/kd ekeyksa tSls lcwr ds l[r fl)kar 

vkÑ"V ugha gksaxs & oSokfgd ekeyksa esa lcwr dk ekud laHkkouk dh 

izcyrk gksxkA  
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(ii) L=h/ku & fookg ls igys] fookg ds le; ;k fonkbZ ds le; ;k mlds 

Hkh ckn efgyk dks migkj esa nh xbZ laifRr;kWa L=h/ku laifRr gS & L=h/ku 

laifRr ifr vkSj iRuh dh la;qDr laifRr ugha cu tkrh vkSj ifr dk 

laifRr ij dksbZ vf/kdkj ;k Lora= izHkqRo ugha gksrk & ifr ,slh laifRr 

dk mi;ksx dj ldrk gS ijarq mldk uSfrd nkf;Ro gS fd og mls okil 

djs ;k laifRr ds ewY; dh jkf'k iRuh dks vnk djsA   

Maya Gopinathan v. Anoop S.B. and anr.    

Judgment dated 24.04.2024 passed by the Supreme Court in Civil 

Appeal No. 5296 of 2024, reported in AIR 2024 SC 2454 

 Relevant extracts from the judgment: 

  The facts are clear that the appellant did not lodge any complaint of criminal 

breach of trust but by initiating civil proceedings, sought return of money 

equivalent to her stridhan property which stood lost forever. This Court in Rashmi 

Kumar v. Mahesh Kumar Bhada, (1997) 2 SCC 397 [a decision by a bench of 

three Hon'ble Judges of this Court on a reference made by a bench of two Hon'ble 

Judges, who considered it necessary that a fresh look at the view expressed in a 

previous decision of three Hon'ble Judges in Pratibha Rani v. Suraj Kumar, (1985) 

2 SCC 370 be had], after scrutiny of several treatises and precedents had the 

occasion to observe in paragraph 10 that the properties gifted to a woman before 

marriage, at the time of marriage or at the time of bidding of farewell or thereafter 

are her stridhan properties. It is her absolute property with all rights to dispose at 

her own pleasure. The husband has no control over her stridhan property. He may 

use it during the time of his distress but nonetheless he has a moral obligation to 

restore the same or its value to his wife. Therefore, stridhan property does not 

become a joint property of the wife and the husband and the husband has no title or 

independent dominion over the property as owner thereof. It was also observed in 

paragraph 13 that to make out an offence under section 406 of the Indian Penal 

Code, 1860, what was required to be proved was entrustment of stridhan property 

with dominion over such property to the husband or to any member of his family 

as well as dishonest misappropriation of or conversion to his own use the said 

property by the husband or such other member of his family. Admittedly, we are 

not concerned with any criminal offence and, therefore, proof on balance of 

probabilities would be sufficient. 

  The High Court held the appellant's failure to lead documentary evidence to 

support purchase of 89 sovereign of gold, which she allegedly brought with her to 
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the matrimonial home, as fatal. To our mind, the approach is entirely indefensible. 

The version of the respondents with regard to retention of custody of jewellery by 

the appellant has been noticed in paragraph 10 (supra). Although we accept as 

probable that the jewellery had not been weighed, there is no escape from the 

conclusion that the respondents did admit the appellant having brought with her 

sufficient jewellery constituting stridhan. The dispute was raised firstly with regard 

to quantum and secondly, with regard to custody. How far is the version of the first 

respondent believable that on the night of the wedding, the appellant put her 

jewellery in an almirah and locked the same, with the keys being kept below the 

pillow? To find an answer, we pose a question to ourselves: for a person of ordinary 

prudence, is it reasonable to expect that a woman, who is freshly married and is 

intending to live in the same house and under the same roof with her husband, to 

keep her personal belongings like jewellery, etc. under her own lock and key, thus, 

showing a spirit of distrust to the husband right after the moment she gets married?. 

The answer cannot but be in the negative. On the contrary, the circumstance that 

the husband had volunteered to take custody of the jewellery for safekeeping with 

his mother appears to be more plausible than the rival version considering the 

probabilities that are associated with similar such situations. The very concept of 

marriage rests on the inevitable mutual trust of the spouses, which conjugality 

necessarily involves. To assume that the appellant from day one did not trust the 

first respondent is rather improbable. The High Court, thus, failed to draw the right 

inference from facts which appear to have been fairly established. That apart, we 

have neither been shown nor do we know of any binding precedent that for a claim 

of return of stridhan articles or money equivalent thereof to succeed, the wife has 

to prove the mode and manner of such acquisition. It was not a criminal trial where 

the chain of circumstances had to be complete and conclusively proved, without 

any missing link. Undisputedly, the appellant had brought to the matrimonial home 

sufficient quantum of jewellery, which she wore during the marriage and as is 

evidenced from photographs being Ext. A3 series; and, having regard thereto, the 

High Court committed serious error in first doubting and then disbelieving the 

appellant's version on the specious ground that documents proving acquisition 

thereof by P.W.2 had not been produced. 

  Besides, the High Court unfortunately failed to notice and appreciate what 

the counterclaim of the first respondent before the Family Court precisely was. 

Therein, he demanded the return of the ring and the gold chain gifted by him to the 

appellant, as was customary, at the time of marriage. It is well established that gifts 
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made to the bride by the bride's husband or her parents or by relatives from the side 

of her husband or parents, at the time of marriage, constitute her stridhan. It was, 

thus, rightly held by the Family Court that the first respondent could lay no claim 

over the same, since there was nothing to suggest that the jewellery was a gift 

merely temporary in nature, with its return being expected in future. The first 

respondent's rapacious conduct, as glaringly evidenced in the counterclaim filed by 

him, afforded sufficient ground for the Family Court to draw adverse inference 

against him and the High Court patently fell in error in interfering with a well-

written reasoned decision of the Family Court.  

  

223.  GUARDIANS AND WARDS ACT, 1890 – Section 17 

 FAMILY AND PERSONAL LAWS:   

Guardians and wards – Change of custody of child – 14 year old child 

had never lived with her biological father since her birth –  Child wished 

to reside with her aunt (real sister of father) appellant No. 2 with whom 

she was residing ever since she was 2-3 months old –  Consideration must 

be given to the welfare of the child which may no longer be with the 

natural guardian – Stability and consistency in the routine of children is 

vital – Development of the child to the fullest potential should be the 

paramount consideration – Phrases “Custody” and “Guardianship” 

explained – Principles governing custody of minor children explained – 

Order of giving custody to the biological father was set aside and  custody 

of the child was given to Appellant No. 2.  

laj{kd vkSj izfrikY; vf/kfu;e] 1890 & /kkjk 17 

ifjokj ,oa O;fDrxr fof/k%  

laj{kd vkSj izfrikY; & fd'kksj dh vfHkj{kk dk cnyko & 14 o"khZ; fd'kksjh 

vius tUe ls gh vius tSfod firk ds lkFk ugha jgh Fkh & fd'kksjh] vihykFkhZ  

Øa-­2  ;kuh viuh cqvk ¼firk dh lxh cgu½ ds lkFk fuokl djuk pkgrh 

Fkh ftuds lkFk og rc ls fuokl dj jgh Fkh tc og 2­3 ekg dh Fkh & 

fd'kksjh ds dY;k.k dks n`f"Vxr j[kuk pkfg, tks vc mlds uSlfxZd laj{kd 

ds lkFk ugha gS & mldh fnup;kZ esa fLFkjrk vkSj vuqdwyrk gksuk vfuok;Z gS 

& fd'kksj dk iw.kZ {kerk rd fodkl izkFkfed fopkj ;ksX; dkjd gksuk pkfg, 

& 'kCn ^^vfHkj{kk** ,oa ^^laj{kdrk** dks le>k;k x;k & vOk;Ld fd'kksj dh 

vfHkj{kk ds fl)karks dks le>k;k x;k & tSfod firk dks vfHkj{kk fnyk;s 

tkus okys vkns'k dks vikLr fd;k x;k ,oa fd'kksj dh vfHkj{kk vihykFkhZ   

Øa-­2 dks nh xbZA 
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Shazia Aman Khan and anr. v. State of Orissa and ors. 

Judgment dated 04.03.2024 passed by the Supreme Court in 

Criminal Appeal No. 1345 of 2024, reported in (2024) 7 SCC 564 

Relevant extracts from the judgment: 

  This Court has consistently held that welfare of the child is of paramount 

consideration and not personal law and statute. In Ashish Ranjan v. Anupam 

Tandon and anr., (2010) 14 SCC 274, this Court held as under: 

“The statutory provisions dealing with the custody of the child 

under any personal law cannot and must not supersede the 

paramount consideration as to what is conducive to the welfare 

of the minor. In fact, no statute on the subject, can ignore, 

eschew or obliterate the vital factor of the welfare of the minor.” 

 This Court in Roxann Sharma v. Arun Sharma, (2015) 8 SCC 318, opined 

that the child is not a chattel or ball that it is bounced to and fro. Welfare of the 

child is the focal point. Relevant lines from para-No. 18 are reproduced hereunder: 

“………There can be no cavil that when a court is confronted 

by conflicting claims of custody there are no rights of the 

parents which have to be enforced; the child is not a chattel or 

a ball that is bounced to and fro the parents. It is only the 

child’s welfare which is the focal point for consideration. 

Parliament rightly thinks that the custody of a child less than 

five years of age should ordinarily be with the Mother and this 

expectation can be deviated from only for strong reasons” 

 Another principle of law which is settled with reference to custody of the 

child is the wish of the child, if she is capable of. Reference can be made to Rohith 

Thammana Gowda v. State of Karnataka and ors. (2022) 20 SCC 550 case. It was 

held as under: 

“We have stated earlier that the question ‘what is the 

wish/desire of the child’ can be ascertained through interaction, 

but then, the question as to ‘what would be the best interest of 

the child’ is a matter to be decided by the court taking into 

account all the relevant circumstances. A careful scrutiny of 

the impugned judgment would, however, reveal that even after 

identifying the said question rightly the High Court had 

swayed away from the said point and entered into 

consideration of certain aspects not relevant for the said 

purpose. We will explain the raison d’etre for the said remark.” 

https://indiankanoon.org/doc/436580/
https://indiankanoon.org/doc/436580/
https://indiankanoon.org/doc/68807480/
https://indiankanoon.org/doc/174872729/
https://indiankanoon.org/doc/174872729/
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 In the case in hand, vide order dated 12.12.2023, we had called the child in 

Court. We had interacted with the child, the appellants and respondent No. 2 

individually in chamber. We found the child to be quite intelligent, who could 

understand her welfare. She categorically stated that she is happy with the family 

where she has been brought up. She has other brother and sister. She is having 

cordial relations with them. She does not wish to be destabilized. 

  

224. HINDU MARRIAGE ACT, 1955 – Section 16 

HINDU SUCCESSION ACT, 1956 – Sections 6, 8, 10, 15 and 16 

Child born from void or voidable marriage – Effect of conferment of 

legitimacy to such child u/s 16(1) and 16(2) of HMA – Such a child u/s 

16(3) of HMA will have rights in the absolute and exclusive property of 

parents including their share in coparcenary property but not in the 

property of any other person – Despite conferment of legitimacy by 

Statute, such a child will not acquire status of coparcener in Hindu 

Mitakshara Joint Family – Also he cannot seek partition of the 

ancestral/joint family/coparcenary property in which parents have a 

share, during life time of parents. 

fgUnw fookg vf/kfu;e] 1955 & /kkjk 16 
fgUnw mRrjkf/kdkj vf/kfu;e] 1956 & /kkjk,a 6] 8] 10] 15 ,oa 16 
'kwU; vFkok 'kwU;dj.kh; fookg ls mRiUu viR; & /kkjk 16 ¼1½ ,oa 16 ¼2½ 

fgUnw fookg vf/kfu;e ds varxZr ,sls viR; dks iznÙk /keZtrk dk izHkko 

& ,slk viR; /kkjk 16 ¼3½ fgUnw fookg vf/kfu;e ds varxZr mlds ekrk&firk 

dh laiw.kZ ,oa vuU; laifRr ij vf/kdkj j[ksxk] ftlesa ekrk&firk dks 

lgnkf;d laifRr esa izkIr va'k Hkh lfEefyr gksxk] fdUrq mls vU; O;fDr dh 

laifRr esa dksbZ vf/kdkj ugha gksxk & fof/k }kjk /keZtrk iznÙk djus ds 

ckotwn] ,slk viR; fgUnw ferk{kjk la;qDr ifjokj esa lgnkf;d dh gSfl;r 

izkIr ugha djsxk & lkFk gh og iSr`d@la;qDr ifjokj@lgnkf;d laifRr] 

ftlesa mlds ekrk&firk dk va'k gS] ds caVokjs dh ekax ekrk&firk ds 

thoudky esa ugha dj ldsxkA  

Revanasiddappa and anr. v. Mallikarjun and ors. 

Judgment dated 01.09.2023 passed by the Supreme Court in Civil 

Appeal No. 2844 of 2011, reported in (2023) 10 SCC 1 
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Relevant extracts from the judgment: 

 We formulate our conclusions in the following terms: 

(i)  In terms of sub-section (1) of Section 16, a child of a marriage which is null 

and void under Section 11 is statutorily conferred with legitimacy irrespective 

of whether (i) such a child is born before or after the commencement of 

Amending Act 1976. 

(ii)  A decree of nullity is granted in respect of that marriage under the Act and 

the marriage is held to be void otherwise than on a petition under the 

enactment; (ii) In terms of sub-section (2) of Section 16 where a voidable 

marriage has been annulled by a decree of nullity under Section 12, a child 

‘begotten or conceived’ before the decree has been made, is deemed to be 

their legitimate child notwithstanding the decree, if the child would have been 

legitimate to the parties to the marriage if a decree of dissolution had been 

passed instead of a decree of nullity; 

(iii)  While conferring legitimacy in terms of sub-section (1) on a child born from 

a void marriage and under sub-section (2) to a child born from a voidable 

marriage which has been annulled, the legislature has stipulated in sub section 

(3) of Section 16 that such a child will have rights to or in the property of the 

parents and not in the property of any other person;  

(iv)  While construing the provisions of Section 3(1)(j) of the HSA 1956 including 

the proviso, the legitimacy which is conferred by Section 16 of the HMA 

1955 on a child born from a void or, as the case may be, voidable marriage 

has to be read into the provisions of the HSA 1956. In other words, a child 

who is legitimate under sub-section (1) or sub-section (2) of Section 16 of the 

HMA would, for the purposes of Section 3(1)(j) of the HSA 1956, fall within 

the ambit of the explanation ‘related by legitimate kinship’ and cannot be 

regarded as an ‘illegitimate child’ for the purposes of the proviso;  

(v)  Section 6 of the HSA 1956 continues to recognize the institution of a joint 

Hindu family governed by the Mitakshara law and the concepts of a 

coparcener, the acquisition of an interest as a coparcener by birth and rights 

in coparcenary property. By the substitution of Section 6, equal rights have 

been granted to daughters, in the same manner as sons as indicated by sub-

section (1) of Section 6; 
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 (vi)  Section 6 of the HSA 1956 provides for the devolution of interest in 

coparcenary property. Prior to the substitution of Section 6 with effect from 

9 September 2005 by the Amending Act of 2005, Section 6 stipulated the 

devolution of interest in a Mitakshara coparcenary property of a male Hindu 

by survivorship on the surviving members of the coparcenary. The exception 

to devolution by survivorship was where the deceased had left surviving a 

female relative specified in Class I of the Schedule or a male relative in Class 

I claiming through a female relative, in which event the interest of the 

deceased in a Mitakshara coparcenary property would devolve by 

testamentary or intestate succession and not by survivorship. In terms of sub-

section (3) of Section 6 as amended, on a Hindu dying after the 

commencement of the Amending Act of 2005 his interest in the property of 

a Joint Hindu family governed by the Mitakshara law will devolve by 

testamentary or intestate succession, as the case may be, under the enactment 

and not by survivorship. As a consequence of the substitution of Section 6, 

the rule of devolution by testamentary or intestate succession of the interest 

of a deceased Hindu in the property of a Joint Hindu family governed by 

Mitakshara law has been made the norm; 

 (vii) Section 8 of the HSA 1956 provides general rules of succession for the 

devolution of the property of a male Hindu dying intestate. Section 10 

provides for the distribution of the property among heirs of Class I of the 

Schedule. Section 15 stipulates the general rules of succession in the case of 

female Hindus dying intestate. Section 16 provides for the order of succession 

and the distribution among heirs of a female Hindu; 

 (viii) While providing for the devolution of the interest of a Hindu in the property 

of a Joint Hindu family governed by Mitakshara law, dying after the 

commencement of the Amending Act of 2005 by testamentary or intestate 

succession, Section 6 (3) lays down a legal fiction namely that ‘the 

coparcenary property shall be deemed to have been divided as if a partition 

had taken place’. According to the Explanation, the interest of a Hindu 

Mitakshara coparcener is deemed to be the share in the property that would 

have been allotted to him if a partition of the property has taken place 

immediately before his death irrespective of whether or not he is entitled to 

claim partition; 
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 (ix)  For the purpose of ascertaining the interest of a deceased Hindu Mitakshara 

coparcener, the law mandates the assumption of a state of affairs immediately 

prior to the death of the coparcener namely, a partition of the coparcenary 

property between the deceased and other members of the coparcenary. Once 

the share of the deceased in property that would have been allotted to him if 

a partition had taken place immediately before his death is ascertained, his 

heirs including the children who have been conferred with legitimacy under 

Section 16 of the HMA 1955, will be entitled to their share in the property 

which would have been allotted to the deceased upon the notional partition, 

if it had taken place; and 

(x)  The provisions of the HSA 1956 have to be harmonized with the mandate in 

Section 16(3) of the HMA 1955 which indicates that a child who is conferred 

with legitimacy under sub-sections (1) and (2) will not be entitled to rights in 

or to the property of any person other than the parents. The property of the 

parent, where the parent had an interest in the property of a Joint Hindu family 

governed under the Mitakshara law has to be ascertained in terms of the 

Explanation to sub-section (3), as interpreted above.  

 Before concluding, it would be necessary to clarify that the reference to the 

three Judge Bench in this batch of cases is confined to Joint Hindu families 

governed by Mitakshara law. This Court has, therefore, dwelt on the interpretation 

of the provisions of the HSA 1956 in relation to Joint Hindu families of that class.  

  The reference shall stand answered in the above terms. 

  

225. HINDU SUCCESSION ACT, 1956 – Section 14(1) 

(i) Right of a female Hindu – Absolute ownership in undivided joint 

family estate – For establishing full ownership on such property u/s 

14(1) of Succession Act, a female Hindu must not only be in 

possession of the property but she must have acquired the property 

– Acquisition may be either by way of inheritance or devise, or at a 

partition, or ‘in lieu of maintenance or arrears of maintenance’, or 

by gift or by her own skill or exertion, or by purchase or by 

prescription. 

(ii) Right to partition – In a suit for declaration of title and possession 

filed by widow, her right to maintenance from the suit property was 

recognized but the suit was dismissed – Widow never challenged the 
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said judgment and the same had attained finality – After death of 

widow, her adopted son filed partition suit on the basis of his 

mother’s right of succession – Whether such suit is maintainable? 

Held, No – Since, widow was never in possession of the suit property, 

suit for partition claiming absolute ownership u/s 14(1) of the Hindu 

Succession Act could not be maintained by her adopted son by virtue 

of inheritance.  

  fgUnw mRrjkf/kdkj vf/kfu;e] 1956 & /kkjk 14¼1½ 

(i)  fgUnw efgyk dk vf/kdkj & vfoHkkftr la;qDr ikfjokfjd laifRr esa iw.kZ 

LokfeRo & mDr laifRr ij viuk iw.kZ LokfeRo /kkjk 14¼1½ mRrjkf/kdkj 

vf/kfu;e ds varxZr LFkkfir djus ds fy, fgUnw efgyk dk laifRr ij 

vkf/kiR; gksuk gh Ik;kZIr ugha oju~ mls laifRr dks vftZr djuk Hkh gksxk 

& mDr vtZu fojklr ls] ;k olh;r }kjk] ;k foHkktu esa] ;k Hkj.k 

iks"k.k ds ,ot~ esa] ;k cdk;k Hkj.k iks"k.k esa izkIr] nku esa ;k fQj Lo;a 

ds dkS'ky ;k ifjJe ls] ;k Ø; dj] ;k fQj fpjHkksx ls izkIr gks ldrk 

gSA 

(ii) foHkktu dk vf/kdkj & fo/kok }kjk izLrqr LokfeRo vkSj vkf/kiR; 

dh ?kks"k.kk ds okn esa] oknxzLr laifRr ls mlds Hkj.k&iks"k.k ds vf/kdkj 

dks ekU;rk nh xbZ Fkh] ijUrq okn dks fujLr dj fn;k x;k Fkk & fo/kok 

us dHkh Hkh mDr QSlys dks pqukSrh ugha nh vkSj og vafre gks x;k Fkk & 

fo/kok dh e`R;q ds ckn mlds xksn fy, x, iq= us viuh ek¡ ds 

mÙkjkf/kdkj ds vf/kdkj ds vk/kkj ij foHkktu dk okn nk;j fd;k & 

D;k ,slk okn izpyu ;ksX; gS\ vfHkfu/kkZfjr] ugha & pwafd] fo/kok dHkh 

Hkh oknxzLr laifÙk ds vkf/kiR; esa ugha Fkh] blfy, fgUnq mRrjkf/kdkj 

vf/kfu;e dh /kkjk 14 ¼1½ ds varxZr iw.kZ LokfeRo dk nkok djrs gq;s mlds 

iq= }kjk fojklr ds vk/kkj ij izLrqr foHkktu dk okn izpyu ;ksX; 

ughaA 

Mukatlal v. Kailash Chand (D) through LRs. and ors. 

Judgment dated 16.05.2024 passed by the Supreme Court in Civil 

Appeal No. 6460 of 2024, reported in AIR 2024 SC 2809 

Relevant extracts from the judgment: 

 It is clear that for establishing full ownership on the undivided joint family 

estate Under Section 14(1) of the Succession Act the Hindu female must not only 

be possessed of the property but she must have acquired the property and such 

acquisition must be either by way of inheritance or devise, or at a partition or "in 
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lieu of maintenance or arrears of maintenance" or by gift or be her own skill or 

exertion, or by purchase or by prescription. 

 Even on going through the pleadings in the Revenue suit for partition filed 

by Plaintiff Kailash Chand, it is clear that there is not even a whisper in the plaint 

that Smt. Nandkanwarbai or the Plaintiff Kailash Chand himself were ever in 

possession of the suit property. As a matter of fact, the suit was filed by pleading 

that the suit property was a joint Hindu family property and Defendant-Mukat Lal 

(Appellant herein) had consented to give half share of the suit property to the 

Plaintiff Kailash Chand on his demand. This assertion was denied by Defendant-

Mukat Lal. 

 In this context, when we consider the effect of the earlier civil suit instituted 

by Smt. Nadkanwarbai (deceased widow), it becomes clear that she was never in 

possession of the suit property because the civil suit was filed by her claiming the 

relief of title as well as possession and the same was dismissed. This finding of the 

civil Court was never challenged. Since, Smt. Nadkanwarbai was never in 

possession of the suit property, as a necessary corollary the Revenue suit for 

partition claiming absolute ownership Under Section 14(1) of the Hindu Succession 

Act could not be maintained by her adopted son, Plaintiff Kailash Chand by virtue 

of inheritance. 

  

226. INDIAN PENAL CODE, 1860 – Sections 300 and 302 

 BHARATIYA NYAYA SANHITA, 2023 – Sections 101 and 103(1)   

 CRIMINAL PROCEDURE CODE, 1973 – Section 299 

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Section 335 

 Murder – Proof – Accused allegedly killed his wife by strangulation as 

he was suspecting her of infidelity – Despite all possible efforts by 

Investigating Officer, accused could not be arrested and ultimately 

declared as absconded and chargesheet was filed u/s 299 CrPC – 

Resorting to procedure u/s 299 CrPC, statement of complainant and 

other witnesses were recorded on oath – Accused apprehended after 

about 10 years of the incident and put to trial – During trial complainant 

could not be traced despite best efforts as such his statements recorded 

in the proceeding u/s 299 were used by the trial court as a piece of 

substantive evidence alongwith other cogent evidence and proved 

circumstances – Trial Court was justified in using such statements. 
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  Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 300 ,oa 302 

 Hkkjrh; U;k; lafgrk] 2023 & /kkjk,a 101 ,oa 103¼1½ 

  n.M izfØ;k lafgrk] 1973 & /kkjk 299 

 Hkkjrh; ukxfjd lqj{kk lafgrk] 2023 & /kkjk 335  

 gR;k & izek.k & vfHk;qDr us dfFkr :Ik ls viuh iRuh dh gR;k xyk nckdj 

dh D;ksafd og iRuh ds O;fHkpkjh gksus dk lansg djrk Fkk & vuqla/kku 

vf/kdkjh ds laiw.kZ iz;kl ds ckn Hkh vfHk;qDr dks fxj¶rkj ugha fd;k tk 

ldk vkSj vfHk;qDr dks varr% Qjkj ?kksf"kr fd;k x;k ,oa /kkjk 299 na-iz-la- 

ds varxZr vfHk;ksx i= izLrqr fd;k x;k & /kkjk 299 dh izfØ;k vuqlkj 

ifjoknh o lk{khx.k ds dFku] 'kiFk ij fy, x, & vfHk;qDr ?kVuk ds 10 

o"kZ ckn fxj¶rkj gqvk vkSj mldk fopkj.k izkjaHk fd;k x;k & fopkj.k ds 

nkSjku iw.kZ iz;kl djus ij Hkh ifjoknh ugh fey ik;k rc fopkj.k U;k;ky; 

us /kkjk 299 ds varxZr dh xbZ dk;Zokgh esa ys[kc) mlds dFku dks rkfRod 

lk{; ds :i esa vU; lqn<̀+ lk{; o izekf.kr ifjfLFkfr;ksa lfgr mi;ksx fd;k 

& fopkj.k U;k;ky; }kjk mDr dFkuksa dk mi;ksx djuk mfpr ekuk x;kA 

 Sukhpal Singh v. NCT of Delhi 

 Judgment dated 07.05.2024 passed by the Supreme Court in 

Criminal Appeal No. 55 of 2015, reported in AIR 2024 SC 2724 

Relevant extracts from the judgment: 

 Proceedings of proclamation and attachment were undertaken under Sections 

82 and 83 Code of Criminal Procedure but to no avail because the Accused 

Appellant had vanished after the crime and was not traceable at the crime scene or 

at his known address i.e. village Khatta, U.P. The fact regarding his abscondence 

was also published. Accordingly, a charge sheet came to be filed under Section 299 

Code of Criminal Procedure showing the Accused Appellant to be an absconder. 

 The trial Court passed an order dated 18th March, 1991 declaring the Accused 

Appellant to be an absconder and permission was granted to the prosecution to 

proceed with the trial by resorting to the procedure under Section 299 Code of 

Criminal Procedure. This order was never questioned before any court of law. 

 The trial Judge recorded the statement of Ashok Kumar Pathak, the 

complainant as PW-1 under Section 299 Code of Criminal Procedure on 17th July, 

1991 after administrating oath to him. 

 The statement of Ashok Kumar Pathak by itself provides a complete chain of 

circumstantial evidence sufficient to establish the guilt of the Accused Appellant. 

The Accused Appellant vanished from the crime scene and remained absconding 
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for a period of nearly 10 years. He could be apprehended on 9th August, 2000, 

whereafter, regular trial was conducted. During the period of abscondence of the 

Accused Appellant, the complainant Ashok Kumar Pathak seems to have left his 

house at Kartar Nagar, Delhi where he used to reside earlier. Despite ample efforts 

being made by the Investigating Agency to summon and examine Ashok Kumar 

Pathak, he could not be traced out and produced in the witness box for deposition 

during trial after the Accused had been arrested. 

 Viewed in light of the provisions of Section 299 Code of Criminal Procedure 

read with Section 33 of the Indian Evidence Act, 1872 as interpreted by this Court 

in the case of Nirmal Singh (supra) and Jayendra Vishnu Thakur (supra), the trial 

Court was justified in holding that the statement of Ashok Kumar Pathak recorded 

in these proceedings was fit to be read as a piece of substantive evidence. We concur 

with the findings recorded by the trial Court and affirmed by the High Court on this 

vital aspect of the matter. 

  

227.  INDIAN PENAL CODE, 1860 – Sections 300 and 302  

 BHARATIYA NYAYA SANHITA, 2023 – Sections 101 and 103(1) 

  EVIDENCE ACT, 1872 – Sections 3, 8, 27, 106, 137, 145 and 154 

 BHARATIYA SAKSHYA ADHINIYAM, 2023 – Sections 2,6, 23(2), 109, 

142, 148 and 157 

  CRIMINAL PROCEDURE CODE, 1973 – Sections 161 and 162  

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Sections 180 

and 181 

(i)  Murder or culpable homicide not amounting to murder – 

Determination – Accused and deceased were not leading happy 

married life and used to quarrel with each other – It was argued that 

the incident had occurred upon sudden provocation, in the heat of 

passion and without any pre-meditation – It was established that 

accused stabbed his wife with knife all over the body resulting in her 

death – Whether benefit of Exception 4 of section 300 can be 

extended to the accused? Held, No – Evidence available on record 

showed that accused had inflicted as many as 12 blows with a knife 

on his wife who was unarmed – Accused took undue advantage and 

acted in a cruel manner – Benefit of Exception 4 cannot be given to 

him. 
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(ii)  Burden of proof – Offence took place inside the house in between 

3:30 a.m. and 4:00 a.m. – Accused along with his 5 year old daughter 

were present in the house – Blood stained clothes of accused matched 

with the blood group of deceased – Foundational facts were duly 

proved by prosecution – Act of the accused suggests that it was done 

with a particular intention – Under illustration (a) of section 106 of 

the Act of 1872, it would be assumed that the accused had that 

intention unless he proves the contrary.  

(iii)  Hostile witness – Procedure to be followed for cross-examination of 

such witness – Role of public prosecutor and of trial court – 

Explained. 

Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 300 ,oa 302  

Hkkjrh; U;k; lafgrk] 2023 & /kkjk,a 101 ,oa 103¼1½ 

lk{; vf/kfu;e] 1872 & /kkjk,a 3] 8] 27] 106] 137] 145 ,oa 154 

Hkkjrh; lk{; vf/kfu;e] 2023 & /kkjk,a  2] 6] 23¼2½]109] 142] 148 ,oa 157 

n.M izfØ;k lafgrk] 1973 & /kkjk,a 161 ,oa 162 

Hkkjrh; Ukkxfjd lqj{kk lafgrk] 2023 & /kkjk,a 180 ,oa 181  

(i)  gR;k ;k gR;k dh dksVh esa u vkus okyk vkijkf/kd ekuo o/k & fu/kkZj.k 

& vfHk;qDr vkSj e`frdk [kq'kgky oSokfgd thou ugha th jgs Fks vkSj ,d 

nwljs ds lkFk >xM+k fd;k djrs Fks & ;g rdZ fn;k x;k fd ?kVuk 

vpkud gq, izdksiu] vkos'k dh rhozrk esa vkSj fcuk fdlh iwoZ fparu 

ds ?kfVr gqbZ gS & ;g izekf.kr ik;k x;k fd vkjksih us viuh iRuh ds 

iwjs 'kjhj ij pkdw ls okj fd;k] ftlds ifj.kkeLo:i mldh e`R;q gks 

xbZ & D;k /kkjk 300 ds viokn 4 dk ykHk vfHk;qDr dks fn;k tk ldrk 

gS\ vfHkfu/kkZfjr] ugha & vfHkys[k ij miyC/k lk{; ls nf'kZr gS fd 

vfHk;qDr us viuh fugRFkh iRuh ij pkdw ls 12 okj fd;s Fks & vfHk;qDr 

us vuqfpr ykHk mBk;k vkSj Øwj O;ogkj fd;k & viokn 4 dk ykHk mls 

ugha fn;k tk ldrkA 

(ii) lcwr dk Hkkj & vijk/k izkr% 3%30 ls 4%00 cts ds e/; ?kj ds vanj gqvk 

& vfHk;qDr viuh 5 o"kZ dh iq+=h ds lkFk ?kj esa ekStwn Fkk & vfHk;qDr 

ds jDrjaftr oL= dk feyku e`rd ds jDr lewg ls gqvk & 

vfHk;kstu }kjk cqfu;knh rF;ksa dks fof/kor lkfcr fd;k x;k & vfHk;qDr 

dk d`R; ;g nf'kZr djrk gS fd mls fdlh fo'ks"k vk’k; ls fd;k x;k 

Fkk & /kkjk 106 ds n`"Vkar ¼d½ ds varxZr ;g le>k tk;sxk fd vfHk;qDr 

dk vk'k; ?kVuk dkfjr djus dk Fkk tc rd fd og blds foijhr 

lkfcr u djsA  
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(iii) i{knzksgh lk{kh & lk{kh ls izfrijh{k.k djus gsrq ikyu dh tkus okyh 

çfØ;k & fopkj.k U;k;ky; ,oa yksd vfHk;kstd dh Hkwfedk & le>kbZ xbZA  

Anees v. State Govt. of NCT   

Judgment dated 03.05.2024 passed by the Supreme Court in 

Criminal Appeal No. 437 of 2015, reported AIR 2024 SC 2297 

 Relevant extracts from the judgment: 

  Section 106 of the Evidence Act referred to above provides that when any 

fact is especially within the knowledge of any person, the burden of proving that 

fact is upon him. The word "especially" means facts that are pre-eminently or 

exceptionally within the knowledge of the accused. The ordinary rule that applies 

to the criminal trials that the onus lies on the prosecution to prove the guilt of the 

accused is not in any way modified by the rule of facts embodied in Section 106 of 

the Evidence Act. Section 106 of the Evidence Act is an exception to Section 101 

of the Evidence Act. Section 101 with its illustration (a) lays down the general rule 

that in a criminal case the burden of proof is on the prosecution and Section 106 is 

certainly not intended to relieve it of that duty. On the contrary, it is designed to 

meet certain exceptional cases in which it would be impossible, or at any rate 

disproportionately difficult, for the prosecution to establish the facts which are, 

"especially within the knowledge of the accused and which, he can prove without 

difficulty or inconvenience”. 

  If an offence takes place inside the four walls of a house and in such 

circumstances where the accused has all the opportunity to plan and commit the 

offence at a time and in the circumstances of his choice, it will be extremely difficult 

for the prosecution to lead direct evidence to establish the guilt of the accused. It is 

to resolve such a situation that Section 106 of the Evidence Act exists in the statute 

book. In the case of Trimukh Maroti Kirkan v. State of Maharashtra, (2006) 10 

SCC 681 this Court observed that a Judge does not preside over a criminal trial 

merely to see that no innocent man is punished. The Court proceeded to observe 

that a Judge also presides to see that a guilty man does not escape. Both are public 

duties. The law does not enjoin a duty on the prosecution to lead evidence of such 

character, which is almost impossible to be led, or at any rate, extremely difficult 

to be led. The duty on the prosecution is to lead such evidence, which it is capable 

of leading, having regard to the facts and circumstances of the case. 
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  We are of the view that the following foundational facts, which were duly 

proved, justified the courts below in invoking the principles enshrined under 

Section 106 of the Evidence Act: 

a)  The offence took place inside the four walls of the house in which the 

appellant, deceased and their 5-year-old daughter were living. The incident 

occurred in the early morning hours between 3.30 am and 4.00 am. 

b)  When the Investigating Officer reached the house of the appellant, he found 

the deceased lying in a pool of blood. The appellant was also present at his 

house. 

c)  The defence put forward by the appellant that two unidentified persons 

entered the house and inflicted injuries on the deceased and also on his body 

is found to be false. 

d)  The clothes worn by the appellant at the time of the incident were collected 

by the Investigating Officer. The clothes had blood stains. According to the 

Forensic Science Laboratory report, the blood stains on the clothes of the 

appellant matched with the blood group of the deceased i.e., AB+ 

e)  The conduct of the appellant in leading the Investigating Officer and others 

to a drain nearby his house and the discovery of the knife from the drain is a 

relevant fact under Section 8 of the Evidence Act. In other words, the 

evidence of the circumstance simpliciter that the appellant pointed out to the 

Investigating Officer the place where he threw away the weapon of offence 

i.e., knife would be admissible as 'conduct' under Section 8 irrespective of the 

fact whether the statement made by the accused contemporaneously with or 

antecedent to such conduct falls within the purview of Section 27 of the 

Evidence Act. 

  In the case at hand, Shaheena (PW-3) was the most important witness for the 

prosecution, being the solitary eye witness to the incident. Shaheena (PW-3) at the 

relevant point of time was just five years old. Her childhood might have been very 

disturbed on account of the strained relations of her parents. The unfortunate 

incident must have had a lasting effect on her. However, when she entered the 

witness box, she decided to resile from her previous statement. Had she deposed as 

stated by her in her police statement then, probably, the prosecution would not have 

felt the need to invoke Section 106 of the Evidence Act. There could be 

innumerable reasons for a witness to resile from his/her police statement and turn 

hostile. Here is a case in which a five-year-old daughter might have resiled thinking 
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that having lost her mother, the father was the only person who may take care of 

her and bring her up. However, why she turned hostile is not important. What is 

important is the role of the public prosecutor after a prime witness, more 

particularly a child witness of tender age, turns hostile in a murder trial. When any 

prosecution witness turns hostile and the public prosecutor seeks permission of the 

trial court to cross-examine such witness then that witness is like any other witness. 

The witness no longer remains the prosecution witness. 

  Section 162 Cr.P.C. bars the use of statement of witnesses recorded by the 

police except for the limited purpose of contradiction of such witnesses as indicated 

therein. The statement made by a witness before the police under Section 161(1) 

Cr.P.C. can be used only for the purpose of contradicting such witness on what he 

has stated at the trial as laid down in the proviso to Section 162(1) Cr.P.C. The 

statements under Section 161 Cr.P.C. recorded during the investigation are not 

substantive pieces of evidence but can be used primarily for the limited purpose: (i) 

of contradicting such witness by an accused under Section 145 of the Evidence Act; 

(ii) the contradiction of such witness also by the prosecution but with the leave of 

the Court; and (iii) the re-examination of the witness if necessary. 

  The court cannot suo motu make use of statements to police not proved and 

ask questions with reference to them which are inconsistent with the testimony of 

the witness in the court. The words 'if duly proved' used in Section 162 Cr.P.C. 

clearly show that the record of the statement of witnesses cannot be admitted in 

evidence straightaway, nor can be looked into, but they must be duly proved for the 

purpose of contradiction by eliciting admission from the witness during cross-

examination and also during the cross-examination of the Investigating Officer. 

The statement before the Investigating Officer can be used for contradiction but 

only after strict compliance with Section 145 of the Evidence Act, that is, by 

drawing attention to the parts intended for contradiction. 

  Over a period of time, we have noticed, while hearing criminal appeals, that 

there is practically no effective and meaningful cross-examination by the Public 

Prosecutor of a hostile witness. All that the Public Prosecutor would do is to 

confront the hostile witness with his/her police statement recorded under Section 

161 of the Cr.P.C. and contradict him/her with the same. The only thing that the 

Public Prosecutor would do is to bring the contradictions on record and thereafter 

prove such contradictions through the evidence of the Investigating Officer. This is 

not sufficient. The object of the cross-examination is to impeach the accuracy, 
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credibility and general value of the evidence given in-chief; to sift the facts already 

stated by the witness; to detect and expose the discrepancy or to elicit the 

suppressed facts which will support the case of the cross-examining party. What 

we are trying to convey is that it is the duty of the Public Prosecutor to cross-

examine a hostile witness in detail and try to elucidate the truth and also establish 

that the witness is speaking lie and has deliberately resiled from his police statement 

recorded under Section 161 of the Cr.P.C. A good, seasoned and experienced Public 

Prosecutor will not only bring the contradictions on record, but will also cross-

examine the hostile witness at length to establish that he or she had actually 

witnessed the incident as narrated in his/her police statement. 

  If the aforesaid principles, as explained by this Court, are to be applied to the 

facts of the present case, we have no hesitation in saying that the present case is not 

one of culpable homicide not amounting to murder but the same is a case of murder. 

We should not overlook the fact that the appellant inflicted as many as twelve blows 

with a knife on the deceased who was unarmed and helpless. 

  Where the offender takes undue advantage or has acted in a cruel or an 

unusual manner, the benefit of Exception 4 cannot be given to him. If the weapon 

used or the manner of attack by the assailant is disproportionate, that circumstance 

must be taken into consideration to decide whether undue advantage has been taken. 

In Kikar Singh v. State of Rajasthan, AIR 1993 SC 2426, it was held that if the 

accused used deadly weapons against an unarmed man and struck a blow on the 

head it must be held that using the blows with the knowledge that they were likely 

to cause death, he had taken undue advantage. A fight suddenly takes place, for 

which both the parties are more or less to be blamed. It might be that one of them 

starts it, but if the other had not aggravated it by his own conduct, it would not have 

taken the serious turn it did. There is then mutual provocation and aggravation and 

it is difficult to apportion the share of blame which attaches to each fighter. It takes 

two to make a fight. Assuming for the moment that it was the deceased who picked 

up a fight with the appellant or provoked the appellant in some manner with her 

conduct or behaviour, still the appellant could be said to have taken undue 

advantage and acted in a cruel manner. 

  For all the foregoing reasons, we have reached to the conclusion that the High 

Court committed no error in affirming the judgment and order of conviction passed 

by the trial court, holding the appellant guilty of the offence of murder of his wife. 

  
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228. INDIAN PENAL CODE, 1860 – Section 302  

 BHARATIYA NYAYA SANHITA, 2023 – Section 103(1) 

 ARMS ACT, 1959 – Section 27  

Murder – Appreciation of  evidence –  Discrepancies in statement of eye 

witness – 5 to 6 rounds are said to be fired during the incident but no 

bullets or spent cartridges found from spot – Blackening and burning 

was found on the entry wound which suggests a close range fire – Doctor 

gave an opinion that alleged injury cannot be caused from a distance – 

No connection of slug found in the body with that of country made pistol 

recovered from accused – Accused took the defense that deceased was 

himself carrying a pistol and while sitting down he got hit with pistol – 

Benefit of doubt was extended to the accused – Conviction was set-aside.   

Hkkjrh; n.M lafgrk] 1860 & /kkjk 302  

Hkkjrh; U;k; lafgrk] 2023 & /kkjk 103¼1½ 

vk;q/k vf/kfu;e] 1959 & /kkjk 27  

gR;k & lk{; dk ewY;kadu & p{kqn'khZ lkf{k;ksa dh lk{; esa folaxfr & ?kVuk 

ds le; 5 ls 6 jkÅaM xksyh pyuk crk;k x;k ijUrq LFky ls dksbZ Hkh xksyh 

vFkok pyk gqvk dkjrwl ugha feyk & izos'k ?kko ij dkykiu ,oa tyko 

feyk Fkk tks utnhd ls dh xbZ QkbZfjax dks n'kkZrk gS & fpfdRld us ;g 

er fn;k fd dfFkr ?kko nwjh ls dkfjr ugha gks ldrk & 'kjhj ls feys FkDds 

dk dksbZ Hkh laca/k vfHk;qDr ls cjken fd;s x;s ns'kh dV~Vs ls ugha Fkk & 

vfHk;qDr us ;g izfrj{kk yh fd e`rd Lo;a dV~Vk fy;s gq, Fkk vkSj cSBrs 

le; mls dV~Vs ls xksyh yxh & vfHk;qDr dks lansg dk ykHk fn;k x;k & 

nks"kflf)  vikLr dh xbZA 

Surajpal Raghuvar Rajput v. State of Madhya Pradesh  

Judgment dated 17.02.2024 passed by the High Court of Madhya 

Pradesh in Criminal Appeal No. 200 of 2013, reported in                

2024 CriLJ 1846  

Relevant extracts from the judgment: 

 The eye witness accounts otherwise also have various discrepancies. 

PW-1 has stated in para 2 that he was sitting with the deceased and PW-3 on 

the lintel level of the roof. PW-2 was in the courtyard below and was not on the 

roof when shot was fired. On the other hand PW-3 in para 1 of his deposition 

states that he was lying down on the roof with PW-1 and the deceased. Apart 
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from this, PW-1 has stated that the deceased was hit by bullet, when he was 

sitting. On the other hand, PW-3 has stated that after hearing some abusive 

language, the deceased had stood up and was looking at the ground below. At 

that time, he was hit by gunshot. Not only this, there are serious discrepancies 

in the height of parapet wall and the location of Neem tree. Lal Singh (PW-4) 

has stated that if someone sits on the roof than his neck does not go up the 

parapet level. He has stated that the branches of Neem tree were 10 feet above 

the roof level. PW-1 in para 9 stated to the courtyard that the appellant was at 5 

to 6 below the roof in the Neem tree.  

 The prosecution version also comes in serious doubt because 5 to 6 

rounds are said to be fired during the incident in night. However, the police 

failed to recover any other bullet from the spot, apart from the only metal slug 

found in the body of the deceased. Not a single spent cartridge was recovered 

from the spot. Even the cartridge, from which the metal slug causing death of 

the deceased was fired, has not been recovered from the spot. This creates a 

serious gap in the prosecution version. The specific defence has been taken that 

it was the case of accidental firing by the country made weapon carried by the 

deceased himself, which got fired while the deceased was sitting or lying while 

carrying the weapon on his person. 

 Further, it is settled position of law that where two views are possible 

then view pointing to the innocence of the accused should be adopted. (See:- 

Kalyan v. State of U.P., (2001) 9 SCC 632 and Kali Ram v. State of H.P., 

(1973) 2 SCC 808). The impugned judgment of conviction of present appellant, 

when tested on the anvil of the aforesaid factual backdrop and the standard of proof 

required in criminal trial to hold the accused guilty of offence, cannot be given 

stamp of approval. 

  

229. INDIAN PENAL CODE, 1860 – Sections 201, 302, 363, 364, 366 and  376 (2) (f) 

 BHARATIYA NYAYA SANHITA, 2023 – Sections 238, 103(1), 137(2), 

140(1), 87 and 64 

 (i) Rape and Murder – Circumstantial evidence – Last Seen Theory – 

Specific statement by witnesses that they had seen the accused taking 

away the girl to the field by holding her finger – Girl was not found 

in the house immediately within an hour, when search was made – 

Time duration between missing of girl and recovery of her body 
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from a well is very small – Girl was not seen by anyone after she was 

last seen with the accused – No material contradiction in the 

statements of witnesses regarding last seen evidence – Conviction of 

accused upheld. 

(ii) Interested witness – Their testimony should not be discarded merely 

because they are relatives – However, their testimony should be 

scrutinised by Court with a little care and caution for its credibility 

as a rule of prudence and not one of law. (Md. Jabbar Ali and ors. v. 

State of Assam, 2022 SCC Online SC 1440 followed) 

Hkkjrh; naM lafgrk] 1860 & /kkjk,a 201] 302] 363] 364] 366 ,oa 376 

¼2½¼p½ 

Hkkjrh; U;k; lafgrk] 2023 & /kkjk,a 238] 103¼1½] 137¼2½] 140¼1½] 87 ,oa 64 

(i) cykRlax ,oa gR;k & ifjfLFkfrtU; lk{; & vafre ckj ns[ks tkus dk 

fl)kar & lk{khx.k dk fof'k"V dFku fd mUgksaus vfHk;qDr dks ckfydk 

dh maxyh idM+ dj [ksr ij ys tkrs gq;s ns[kk Fkk & blds rRdky 

ckn ,d ?kaVs dh vof/k ds Hkhrj tc ryk'k dh xbZ] rks ckfydk ?kj ij 

ugha feyh & ckfydk ds xqe gksus ,oa dq,a ls mlds 'kjhj dh cjkenxh 

ds e/; le; vUrjky vR;f/kd de gS & vfHk;qDr ds lkFk vafre ckj 

ns[ks tkus ds mijkUr ckfydk dks fdlh vU; ds }kjk ugha ns[kk x;k & 

vafre ckj ns[ks tkus dh lk{; ds laca/k esa lk{khx.k ds dFkuksa esa dksbZ 

lkjoku fojks/kkHkkl ugha & vfHk;qDr dh nks"kflf) dh iqf"V dh xbZA  

(ii) fgrc) lk{kh & dsoy bl dkj.k fd os laca/kh gS] mudh ifjlk{; dks 

R;kxk ugha tk;sxk & rFkkfi mudh fo'oluh;rk ds fy, U;k;ky; }kjk 

mudh ifjlk{; dk dqN lko/kkuh ,oa lrZdrk ls ijh{k.k fd;k tkuk 

gksxk] tks lko/kkuh dk fu;e gS] fof/k dk ughaA ¼eksgEen tCckj vyh ,oa 

vU; fo- vle jkT;] 2022 ,llhlh vkWuykbZu ,llh 1440 vuqlfjr½ 

 Gowardhan v. State of M.P. 

 Judgment dated 18.10.2023 passed by the High Court of Madhya 

Pradesh in Criminal Appeal No. 879 of 2013, reported in ILR 2024 

MP 125 

Relevant extracts from the judgment: 

 The other argument is that the appellant as well as the deceased are the family 

members and there was every possibility that they may be seen together on several 

occasions is of no help to the appellant for the reason that a specific statement has 
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been given by the prosecution witnesses. PW-10 has made a specific statement that 

he had seen the accused/appellant taking away the girl to the field by holding her 

finger. He has also asked him as to where he is taking the girl. He had replied that 

he is taking her to the fields for collecting Chana. The approximate time, when he 

was last seen with the deceased is reflected from the statement of PW-10, which is 

about 06:40 PM in the evening while he was returning back in 15-20 minutes. The 

statement of Chintaman (PW-10) further shows that the girl was not found in the 

house at about 07:30 PM i.e. immediately within an hour, when the search was 

made and she was not found. The time duration between missing of the girl and 

recovery of her dead body is very small. There is defence taken by the accused 

appellant that the girl was left with somebody else or she was seen with somebody 

else is of no help as she was not seen by anyone after she was last seen with the 

accused/appellant. There is nothing on record to demonstrate the same. There are 

no material contradictions in the statement as far as they had last seen the deceased 

with the appellant. 

 It is a settled proposition of law that the statement of interested witness should 

not be discarded merely because they are relatives. This Court is conscious of the 

well-settled principle that just because the witnesses are related/interested/partisan 

witnesses, their testimonies cannot be disregarded, however, it is also true that when 

the witnesses are related/interested, their testimonies have to be scrutinized with 

greater care and circumspection. The evidence of an interested witness does not 

suffer from any infirmity as such, but the courts require as a rule of prudence, not 

as a rule of law, that the evidence of such witnesses should be scrutinised with a 

little care.   

  

230. INDIAN PENAL CODE, 1860 – Sections 302, 309 and 449 

 BHARATIYA NYAYA SANHITA, 2023 – Sections 103(1) and 332(a) 

 EVIDENCE ACT, 1872 – Sections 3, 8 and 106 

 BHARATIYA SAKSHYA ADHINIYAM, 2023 – Sections 2, 6 and 109 

 CRIMINAL PROCEDURE CODE, 1973 – Section 293 

 BHARATIYA NAGARIK SURAKSHA SANHITA, 2023 – Section 329 

(i) Murder – Appreciation of circumstantial evidence – Accused had 

allegedly committed murder of four persons after committing house 

trespass and thereafter, he himself attempted to commit suicide – 
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Time of death of the deceased matched with the time of entry of the 

accused into the house of deceased – There were parting messages 

written on the wall by the accused as he had decided to commit 

suicide – Hair strand found on the body of one of the deceased 

matched with that of accused – Medical evidence proved that 

injuries sustained by deceased were caused by weapons recovered 

from place of occurrence – Only accused was present in the house 

apart from the deceased persons – Accused failed to explain his 

presence in the house – Conviction was found proper.  

(ii) Sentence – Modification – Accused was in jail for a period of 18 years 

and 4 months – Accused had committed murder with no intention of 

gain/profit – Accused was 28 year old at the time of incident – Report 

of jail authorities indicated accused was throughout having a good 

behaviour – Sentence was modified from 30 years to 25 years of 

imprisonment without remission.  

(iii) FSL Report – Admissibility – Handwriting expert report regarding 

writings found on place of occurrence was prepared by Joint 

Director (Research), FSL – Joint Director is encompassed in the 

phrase “Director” used in Section 293(4)(e) of CrPC – The report is 

therefore admissible in evidence without examination of expert.   

Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 302] 309 ,oa 449 

Hkkjrh; U;k; lafgrk] 2023 & /kkjk,a 103¼1½ ,oa 332 ¼d½ 

lk{; vf/kfu;e] 1872 & /kkjk,a 3] 8 ,oa 106  

Hkkjrh; lk{; vf/kfu;e] 2023 & /kkjk,a 2] 6 ,oa 109 

n.M izfØ;k lafgrk] 1973 & /kkjk 293  

Hkkjrh; Ukkxfjd lqj{kk lafgrk] 2023 & /kkjk 329 

(i) gR;k & ifjfLFkfrtU; lk{; dk ewY;kadu & vfHk;qDr us dfFkr :i ls 

x`g vfrpkj dkfjr djus ds mijkar pkj O;fDr;ksa dh gR;k dh vkSj 

blds mijkar Lo;a Hkh vkRegR;k djus dk iz;kl fd;k & e`rd dh e`R;q 

dk le; vfHk;qDr ds e`rd ds ?kj ds Hkhrj izos'k djus ds le; ls esy 

[kkrk gS & pwafd vfHk;qDr us vkRegR;k djus dk fu.kZ; fy;k Fkk blfy, 

mlus nhokj ij tqnkbZ lans'k vfHkfyf[kr fd;s Fks & ,d e`rd ds 'kjhj 

ij ik;k x;k cky vfHk;qDr ls esy [kkrk Fkk & fpfdRlh; lk{; ls ;g 

izekf.kr gks jgk Fkk fd e`rd dks dkfjr gq, ?kko mlh vk;q/k ls dkfjr 
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gq, Fks tks fd ?kVuk LFky ls cjken gqvk & e`rd O;fDr;ksa ds vfrfjDr 

ek= vfHk;qDr gh ?kj esa mifLFkr Fkk & vfHk;qDr ?kj esa viuh mifLFkfr 

dks Li"V djus esa vlQy jgk & nks"kflf) mfpr ikbZ xbZA 

(ii) n.Mkns'k & ifjorZu & vfHk;qDr foxr 18 o"kZ ,oa 4 ekg dh vof/k ls 

tsy esa Fkk & vfHk;qDr us fcuk fdlh ykHk@Qk;ns dh ea'kk ls gR;k 

dkfjr dh Fkh & vfHk;qDr ?kVuk ds le; 28 o"kZ dk Fkk & canhx`g ds 

Hkkjlk/kd vf/kdkfj;ksa ds izfrosnu vuqlkj vfHk;qDr iwjs le; vPNs 

O;ogkj ds lkFk jgk Fkk & n.Mkns'k dks fcuk fdlh NwV ds 30 o"kZ ls 

de dj 25 o"kZ fd;k x;kA 

(iii) ,Q-,l-,y- fjiksVZ & xzkg~;rk & ?kVuk LFky ij ik, x, ys[ku ds laca/k 

esa gLrfyfi fo'ks"kK dk izfrosnu la;qDr funs’kd ¼vuqla/kku½] ,Q-,l-,y- 

rS;kj fd;k x;k Fkk & lafgrk dh /kkjk 293 ¼4½¼M½ esa iz;qDr okD;ka’k 

^^funs'kd** esa la;qDr funs'kd Hkh lfEefyr gSa & vr% izfrosnu fcuk 

fo'ks"kK dh lk{; ds Hkh lk{; esa xzkg~; gSA  

Navas @ Mulanavas v. State of Kerala 

Judgment dated 18.03.2024 passed by the Supreme Court in 

Criminal Appeal No. 1215 of 2011, reported in 2024 CriLJ 1797  

Relevant extracts from the judgment: 

 Though the trial Court and the High Court have adverted to few other 

circumstances, we are satisfied that the circumstances are by themselves consistent 

with the sole hypothesis that the accused and the accused alone is the perpetrator of 

these murders which were most foul. 

 It is also to be noted that the law on the appreciation of circumstantial 

evidence is well settled and it will be an idle parade of familiar learning to deal with 

all the cases. We do no more than set out the holding in Sharad Birdhichand 

Sarda v. State of Maharashtra (1984) 4 SCC 116, which dealt with 

the panchsheel or the five principles essential to be kept in mind while convicting 

an accused in a case based on circumstantial evidence: 

“A close analysis of this decision would show that the following 

conditions must be fulfilled before a case against an accused can 

be said to be fully established: 

(1) the circumstances from which the conclusion of guilt is to 

be drawn should be fully established. 
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It may be noted here that this Court indicated that the 

circumstances concerned “must or should” and not “may be” 

established. There is not only a grammatical but a legal 

distinction between “may be proved” and “must be or should be 

proved” as was held by this Court in Shivaji Sahabrao 

Bobade v. State of Maharashtra [(1973) 2 SCC 793: 1973 SCC 

(Cri) 1033: 1973 Crl LJ 1783] where the observations were 

made: [SCC para 19, p. 807: SCC (Cri) p. 1047] 

“Certainly, it is a primary principle that the accused must be and 

not merely may be guilty before a court can convict and the 

mental distance between ‘may be’ and ‘must be’ is long and 

divides vague conjectures from sure conclusions.” 

(2) the facts so established should be consistent only with the 

hypothesis of the guilt of the accused, that is to say, they should 

not be explainable on any other hypothesis except that the 

accused is guilty, 

(3) the circumstances should be of a conclusive nature and 

tendency, 

(4) they should exclude every possible hypothesis except the 

one to be proved, and 

(5) there must be a chain of evidence so complete as not to leave 

any reasonable ground for the conclusion consistent with the 

innocence of the accused and must show that in all human 

probability the act must have been done by the accused. 

154. These five golden principles, if we may say so, constitute 

the panchsheel of the proof of a case based on circumstantial 

evidence.” 

 We are convinced that the circumstances presented in evidence in this case 

more than meets the ingredients that are required to be established. We find no 

reason to interfere with the concurrent conviction recorded by the trial Court and 

the High Court against the appellant for the offences under Section 302 (murder), 

449 (house-trespass) and 309 (attempt to commit suicide) and we maintain the 

conviction. 

 What is clear is that courts, while applying Swamy Shraddananda  (supra), 

have predominantly in cases arising out of a wide array of facts, keeping the 

relevant circumstances applicable to the respective cases fixed the range between 
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20 years and 35 years and in few cases have imposed imprisonment for the rest of 

the life. So much for statistics. Let us examine how the judgments guide us in terms 

of discerning any principle. 

 A journey through the cases set out hereinabove shows that the fundamental 

underpinning is the principle of proportionality. The aggravating and mitigating 

circumstances which the Court considers while deciding commutation of penalty 

from death to life imprisonment, have a large bearing in deciding the number of 

years of compulsory imprisonment without remission, too. As a judicially trained 

mind pores and ponders over the aggravating and mitigating circumstances and in 

cases where they decide to commute the death penalty they would by then have a 

reasonable idea as to what would be the appropriate period of sentence to be 

imposed under the Swamy Shraddananda (supra) principle too. Matters are not cut 

and dried and nicely weighed here to formulate a uniform principle. That is where 

the experience of the judicially trained mind comes in as pointed out in V. 

Sriharan (supra). Illustratively in the process of arriving at the number of years as 

the most appropriate for the case at hand, which the convict will have to undergo 

before which the remission powers could be invoked, some of the relevant factors 

that the courts bear in mind are:- (a) the number of deceased who are victims of that 

crime and their age and gender; (b) the nature of injuries including sexual assault if 

any; (c) the motive for which the offence was committed; (d) whether the offence 

was committed when the convict was on bail in another case; (e) the premeditated 

nature of the offence; (f) the relationship between the offender and the victim; (g) 

the abuse of trust if any; (h) the criminal antecedents; and whether the convict, if 

released, would be a menace to the society. Some of the positive factors have been, 

(1) age of the convict; (2) the probability of reformation of convict; (3) the convict 

not being a professional killer; (4) the socioeconomic condition of the accused; (5) 

the composition of the family of the accused and  (6) conduct expressing remorse. 

These were some of the relevant factors that were kept in mind in the cases noticed 

above while weighing the pros and cons of the matter. The Court would be 

additionally justified in considering the conduct of the convict in jail; and the period 

already undergone to arrive at the number of years which the Court feels the convict 

should, serve as part of the sentence of life imprisonment and before which he 

cannot apply for remission. These are not meant to be exhaustive but illustrative 

and each case would depend on the facts and circumstances therein. 
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 How do these factors apply to the case at hand? The act committed by the 

accused was pre-planned/premeditated; the accused brutally murdered 4 (four) 

persons who were unarmed and were defenseless, one of whom was a child and the 

other an aged lady. It is also to be noted that by the act of the accused, three 

generations of single family have lost their lives for no fault of theirs; Nature of 

injuries inflicted on Latha, Ramachandran and Chitra highlights the brutality and 

cold-bloodedness of the act. 

 The Joint Director who occupies a position above the Deputy Director and 

Assistant Director, is encompassed in the phrase “Director” used in Section 

293(4)(e). This position is expressly settled by the judgment of this Court 

in Ammini v. State of Kerala, (1998) 2 SCC 301. The relevant para of which is 

extracted herein below: 

“…...The trial court was also wrong in holding that the report 

given by the Forensic Science Laboratory with respect to the 

contents of MO 44 was not admissible in evidence as it was 

signed by its Joint Director and not by the Director. On a true 

construction of Section 293(4) CrPC it has to be held that Joint 

Director is comprehended by the expression “Director”. The 

amendment made in clause (e) of Section 293(4) now indicates 

that clearly. If the Joint Director was not comprehended within 

the expression Director then the legislature would have certainly 

named him while amending the clause and providing that 

Section 293 applies to the Deputy Director or Assistant Director 

of a Central Forensic Science Laboratory or a State Forensic 

Science Laboratory. A Joint Director is a higher officer than a 

Deputy Director or an Assistant Director and, therefore, it would 

be unreasonable to hold that a report signed by Joint Director is 

not admissible in evidence though a report signed by the Deputy 

Director or Assistant Director is now admissible. In our opinion 

the High Court was right in holding that the report made by the 

Joint Director was admissible in evidence and that it deserved 

to be relied upon.”                                      

 Hence, the report Ex. P-42 is admissible even without the examination of    Dr. 

K. P. Jayakumar. (See also Bhupinder Singh v. State of Punjab, (1988) 3 SCC 

513 and State of H.P. v. Mast Ram, (2004) 8 SCC 660). 

  
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*231. INDIAN PENAL CODE, 1860 – Section 376 

 BHARATIYA NYAYA SANHITA, 2023 – Section 64 

  EVIDENCE ACT, 1872 – Sections 3 and 114A 

 BHARATIYA SAKSHYA ADHINIYAM, 2023 – Sections 2 and 120 

  Rape – Appreciation of evidence – One month prior to the alleged 

incident, accused and prosecutrix exchanged frequent Whatsapp 

messages – Prosecutrix informed the accused about her visit to a 

particular place for consulting a doctor – She travelled to that place 

along with accused in his car – While returning from that place along 

with the accused, she visited guest house where alleged incident took 

place – While entering the guest house, both of them posed themselves as 

husband and wife – While coming out of the room, the prosecutrix 

neither raised any protest nor made hue and cry and also did not 

complain – She was a married 28 year old educated lady – Offence of 

rape not found proved beyond reasonable doubt – Conviction was set 

aside. 

 Hkkjrh; n.M lafgrk] 1860 & /kkjk 376 

 Hkkjrh; U;k; lafgrk] 2023 & /kkjk 64 

 lk{; vf/kfu;e] 1872 & /kkjk,a 3 ,oa 114d 

 Hkkjrh; lk{; vf/kfu;e] 2023 & /kkjk,a 2 ,oa 120 

  cykRlax & lk{; dk ewY;kadu & dfFkr ?kVuk ds ,d ekg iwoZ ls] vkjksih 

vkSj ihfM+rk ds e/; ckj­ckj OgkV~l,i eSlst dk vknku iznku gksrk Fkk & 

ihfM+rk us vfHk;qDr dks lwfpr fd;k fd og ,d fofuZfn"V LFkku ij fpfdRld 

ls ijke'kZ ysus tk jgh gS &  og vfHk;qDr ds lkFk mldh dkj esa cSB dj 

ml LFkku ij xbZ & tc og vfHk;qDr ds lkFk ykSV jgh Fkh rc og xsLVgkWml 

esa xbZ tgkWa dfFkr ?kVuk gqbZ & xsLV gkml esa ços'k djrs le; nksuksa us Lo;a 

dks ifr­iRuh ds :i esa çLrqr fd;k & dejs ls ckgj vkrs le;] ihfM+rk us 

u rks dksbZ fojks/k trk;k vkSj u gh gaxkek fd;k vkSj f'kdk;r Hkh ugha dh 

& ihfM+rk ,d 'kknh'kqnk 28 o"khZ; f'kf{kr efgyk Fkh & cykRlax dk 

vijk/k ;qfDr;qDr lansg ls ijs izekf.kr gksuk ugha ik;k x;k & nks"kflf) vikLr 

dh xbZA  
 Pankaj Singh v. State of Haryana 

  Judgment dated 21.03.2024 passed by the Supreme Court in 

Criminal Appeal No. 1753 of 2023, reported in AIR 2024 SC 3091 

  



JOTI JOURNAL – OCTOBER 2024 – PART II  445 

 

232.  INDIAN PENAL CODE, 1860 – Sections 376D, 376(2)(g) and 506 

 BHARATIYA NYAYA SANHITA, 2023 – Sections 70(1), 64 and 

351(2) & (3) 

  EVIDENCE ACT, 1872 – Section 3  

 BHARATIYA SAKSHYA  ADHINIYAM, 2023 – Section 2  

Gang rape – Appreciation of evidence – Victim and her mother 

supported the prosecution version in examination-in-chief – In cross-

examination, which was recorded after a gap of about 3½ months, they 

turned hostile and did not support the prosecution case – Evidence of 

doctor established forcible sexual intercourse several times by several 

persons and abrasions on private part of the victim – There was 

sufficient corroboration to the version given by the prosecutrix in her 

examination-in-chief with FIR, her statement recorded u/s 164 CrPC 

and of other witnesses and medical evidence which fully incriminates the 

accused – Evidence found sufficient to hold accused guilty – Conviction 

upheld.  

Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 376?k] 376¼2½¼N½ ,oa 506 

Hkkjrh; U;k; lafgrk] 2023 & /kkjk,a 70¼1½] 64 ,oa 351¼2½ vkSj ¼3½ 

lk{; vf/kfu;e] 1872 & /kkjk 3  

Hkkjrh; lk{; vf/kfu;e] 2023 & /kkjk 2  

lkewfgd cykRdkj & lk{; dk ewY;kadu & ihfM+rk vkSj mldh ek¡ us eq[; 

ijh{k.k esa vfHk;kstu dk leFkZu fd;k & izfrijh{k.k tks lk<+s rhu ekg ds 

yacs varjky ds ckn gqvk] esa lk{khx.k i{knzksgh gks x;s vkSj vfHk;kstu dFkkud 

dk leFkZu ugha fd;k & fpfdRld dh lk{; ls LFkkfir fd dbZ O;fDr;ksa }kjk 

dbZ ckj cyiwoZd ;kSu laca/k LFkkfir fd;k x;k vkSj ihfM+rk ds xqIrkax ij 

[kjksap ds fu'kku Fks & izFke lwpuk fjiksVZ] /kkjk 164 n-iz-la- ds varxZr ys[kc) 

vfHk;ksD=h ,oa vU; lkf{k;ksa ds dFku rFkk fpfdRlh; lk{; dh iqf"V 

vfHk;ksD=h ds eq[; ijh{k.k ls gksrh gS tks vfHk;qDr dks vijk/k ls iw.kZ:Iks.k 

tksM+rs gSa & miyC/k lk{; vfHk;qDr dks nks"kh Bgjkus ds fy, i;kZIr gS & 

nks"kflf) fLFkj j[kh xbZA   

Selvamani v. State Rep. by The Inspector of Police   

Judgment dated 08.05.2024 passed by the Supreme Court in 

Criminal Appeal No. 906 of 2023, reported AIR 2024 SC 2273 
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Relevant extracts from the judgment: 

   No doubt that the prosecutrix and her mother and aunt in their cross-

examination, which was recorded three and a half months after the recording of the 

examination-in-chief, have turned around and not supported the prosecution case. 

9. A 3-Judge Bench of this Court in the case of Khujji @ Surendra Tiwari v. State 

of Madhya Pradesh, (1991) 3 SCC 627, relying on the judgments of this Court in 

the cases of Bhagwan Singh v. State of Haryana, (1976) 1 SCC 389, Sri Rabindra 

Kuamr Dey v. State of Orissa, (1976) 4 SCC 233 and Syad Akbar v. State of 

Karnataka, (1980) 1 SCC 30, has held that the evidence of a prosecution witness 

cannot be rejected in toto merely because the prosecution chose to treat him as 

hostile and cross-examined him. It was further held that the evidence of such 

witnesses cannot be treated as effaced or washed off the record altogether but the 

same can be accepted to the extent their version is found to be dependable on a 

careful scrutiny thereof. 

  In the present case also, it appears that, on account of a long gap between the 

examination-in-chief and cross examination, the witnesses were won over by the 

accused and they resiled from the version as deposed in the examination-in-chief 

which fully incriminates the accused. However, when the evidence of the victim as 

well as her mother (PW-2) and aunt (PW-3) is tested with the FIR, the statement 

recorded under section 164 CrPC and the evidence of the Medical Expert (PW-8), 

we find that there is sufficient corroboration to the version given by the prosecutrix 

in her examination-in-chief. 

  

233.  INDIAN PENAL CODE, 1860 – Sections 394 and 397 

 BHARATIYA NYAYA SANHITA, 2023 – Sections 309(6) and 311  

  EVIDENCE ACT, 1872 – Sections 3 and 27 

 BHARATIYA SAKSHYA ADHINIYAM, 2023 – Sections 2 and 23(2) 

Criminal trial – Offence of robbery with attempt to cause grievous hurt 

– Appreciation of evidence – Accused came from behind, closed the eyes 

of the complainant, assaulted her with knife and snatched her silver 

ornaments – Ornaments recovered from accused on the basis of 

disclosure statement – During cross-examination, victim admitted that 

Police Officer has identified her jewellery, thereupon she recognized it – 

No evidence that articles were sealed at the time of recovery and kept in 
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Malkhana till identification – Executive Magistrate who conducted 

identification proceedings was not examined – No other evidence 

produced by prosecution – Recovery of allegedly looted ornaments from 

accused, not found proved – Conviction set aside.   

Hkkjrh; n.M lafgrk] 1860 & /kkjk,a 394 ,oa 397 

Hkkjrh; U;k; lafgrk] 2023 & /kkjk,a 309¼6½ ,oa 311 

lk{; vf/kfu;e] 1872 & /kkjk,a 3 ,oa 27 

Hkkjrh; lk{; vf/kfu;e] 2023 & /kkjk,a 2 ,oa 23¼2½ 

vkijkf/kd fopkj.k & xaHkhj pksV igq¡pkus ds iz;kl ds lkFk ywV dk vijk/k 

& lk{; dk ewY;kadu & vkjksih ihNs ls vk;k] f'kdk;rdrkZ dh vka[ksa can 

dj nha] pkdw ls geyk fd;k vkSj mlds pkanh ds xgus Nhu fy, & izdVu 

dFku ds vk/kkj ij vkjksih ls xgus cjken fd;s x;s & izfrijh{k.k ds nkSjku] 

ihfM+rk us Lohdkj fd;k fd iqfyl vf/kdkjh us mlds xguksa dh igpku dj 

yh Fkh] ftlds ckn mlus mUgsa igpkuk & bl ckr dh dksbZ lk{; ugha fd 

cjkenxh ds le; lkeku lhycan dj fn;k x;k Fkk vkSj igpku gksus rd 

eky[kkus esa j[kk x;k Fkk & dk;Zikyd n.Mkf/kdkjh ftlus f'kuk[rxh 

dk;Zokgh dh mldk ijh{k.k ugha djk;k x;k & vfHk;kstu }kjk vU; dksbZ 

lk{; izLrqr ugh & dfFkr :i ls ywVs x;s xguksa dh vfHk;qDr ls cjkenxh 

lkfcr ugha ikbZ xbZ & nks"kflf) dks vikLr fd;k x;kA 

 Hansraj v. State of M.P.  

Judgment dated 19.04.2024 passed by the Supreme Court in 

Criminal Appeal No. 2143 of 2024, reported in AIR 2024 SC 2113  

Relevant extracts from the judgment: 

  We have no hesitation in holding that the prosecution miserably failed to 

prove the factum of disclosure made by the accused to the Investigating Officer 

(PW-12) leading to the recovery of the silver articles allegedly looted by the 

accused from the complainant. It is also important to note that the prosecution did 

not lead any evidence to show that the recovered articles were sealed at the time of 

recovery or that they were kept secure in the malkhana of the Police Station till the 

same were subjected to identification before the Executive Magistrate. In addition 

thereto, it is also relevant that the Executive Magistrate was not examined in 

evidence. The complainant Bhagu Bai (PW-3) made a categorical admission in her 

cross examination that she could recognize the silver articles in the test 

identification proceedings upon being pointed out by the police officials. Thus, the 
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recovery of the ornaments at the instance of the accused and the identification 

thereof has no sanctity in the eyes of law and cannot be relied upon. No other 

evidence was led by the prosecution to connect the accused appellant with the 

crime. 

  Consequently, there is no tangible or reliable evidence available on the record 

so as to affirm the guilt of the accused appellant as recorded by the learned trial 

Court and upheld by the High Court.  

  

234. INDIAN PENAL CODE, 1860 – Section 494 r/w/s 495 

 BHARATIYA NYAYA SANHITA, 2023 – Sections 82(1) r/w/s 82(2) 

(i) Offence relating to marriage – Appropriate sentence – Appellant 

filed complaint accusing his wife (A1) of committing bigamy by 

marrying the second accused (A2) during the subsistence of their 

marriage – Trial Court convicted them for the offence u/s 494 and 

sentenced them to undergo 1 year R.I. and imposed a fine of ₹ 2000/- 

– On appeal to the Court of Sessions, conviction was set aside and 

the accused were acquitted – The complainant challenged the said 

order before High Court – High Court restored the conviction but 

reduced the sentence to “imprisonment till the rising of the court” 

and imposed a fine of  ₹ 20000/- on each accused – The Supreme 

Court held that the offence u/s 494 IPC is serious and that the 

sentence imposed by the High Court was unconscionably lenient – 

Sentence has to be in tune with the rule of proportionality – The 

Court modified the sentence to six months simple imprisonment for 

both A1 and A2 and reduced the fine to ₹ 2000/- each. 

(ii) Sentencing policy – In the matter of awarding sentence for 

conviction of an offence which may impact the society, it is not 

advisable to let off an accused after conviction with a flea-bite 

sentence – One of the objectives of criminal law is the imposition of 

adequate, just, proportionate punishment which commensurate with 

gravity, nature of crime and the manner in which it was committed 

– Consideration of undue sympathy will lead to miscarriage of 

justice and undermine confidence of public in the efficacy of 

criminal justice system.    
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Hkkjrh; n.M lafgrk] 1860 & /kkjk 494 lgifBr /kkjk 495  

Hkkjrh; U;k; lafgrk] 2023 & /kkjk,a 82¼1½ lgifBr /kkjk 82¼2½ 

(i) fookg ls lacaf/kr vijk/k & leqfpr n.Mkns'k & vihykFkhZ us viuh ifRu 

¼v1½ ds fo:) ;g ifjokn izLrqr fd;k fd mlus fookg ds vfLrRo esa 

jgrs gq, vfHk;qDr ¼v2½ ds lkFk f}fookg dj fy;k & fopkj.k U;k;ky; 

us mUgsa /kkjk 494 ds varxZr n.Muh; vijk/k gsrq nks"kfl) dj ,d o"kZ ds 

lJe dkjkokl ,oa ₹ 2000@& :i;s ds vFkZn.M ls nf.Mr fd;k & 

vihy djus ij l= U;k;ky; us nks"kflf) dks vikLr dj vfHkq;Drx.k 

dks nks"keqDr dj fn;k & f'kdk;rdrkZ us mDr vkns’k dks mPp U;k;ky; 

ds le{k pqukSrh nh & mPp U;k;ky; us iqu% vfHk;qDrx.k dh nks"kflf) 

dks cgky fd;k ijUrq muds n.Mkns'k dks de dj mUgs ^^U;k;ky; mBus 

rd ds dkjkokl** ls nf.Mr fd;k ,oa izR;sd vfHk;qDr ij ₹ 

20000@& :i;s dk vFkZn.M vf/kjksfir fd;k & mPpre U;k;ky; us 

vfHkfu/kkZfjr fd;k fd /kkjk 494 Hkk-n-la- dk vijk/k xaHkhj gS ,oa mPp 

U;k;ky; }kjk vf/kjksfir n.Mkns'k vfoosdiw.kZ :i ls mnkj Fkk & 

n.Mkns'k vkuqikfrdrk ds fl)kar ds vuq:i gksuk pkfg, & U;k;ky; us 

v1 ,oa v2 ds n.Mkns'k dks izR;sd ds fy, 6 ekg ds lknk dkjkokl ,oa 

2]000@& :i;s ds vFkZn.M esa ifjofrZr dj fn;kA 
(ii) n.M uhfr & fdlh ,sls vijk/k ds fy, n.M vf/kjksfir djus ds ekeys 

esa] tks lekt ij izHkko Mky ldrk gS] nks"kh Bgjk, tkus ds ckn vfHk;qDr 

dks ¶yh ckbV n.M nsdj NksM+ nsuk mfpr ugha gS & vkijkf/kd fof/k ds 

mn~ns’;ksa esa ls ,d i;kZIr] U;k;laxr] vkuqikfrd n.M vf/kjksfir djuk 

gS tks vijk/k dh xaHkhjrk] mldh izd`fr ,oa ftl jhfr ls mls dkfjr 

fd;k x;k gS] ds vuq:i gks & vuqfpr lgkuqHkwfr U;k; ds mn~ns’; dks 

foQy dj nsxh ,oa vkijkf/kd U;k; iz.kkyh dh izHkkoksRikndrk ij turk 

dk fo’okl detksj gksxkA  

Baba Natrajan Prasad v. M. Revathi 

Judgment dated 15.07.2024 passed by the Supreme Court in 

Criminal Appeal No. 2912 of 2024, reported in (2024) 7 SCC 531 

Relevant extracts from the judgment: 

 Whether a flea-bite sentence is sufficient when a conviction is entered under 

Section 494 I.P.C., only because no minimum sentence is prescribed thereunder. We 

have already noted that in the matter of awarding sentence for conviction of an 

offence which may impact the society, it is not advisable to let off an accused after 
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conviction with a flea-bite sentence. We may hasten to add that we are not oblivious 

of the decision of this Court in Adamji Umar Dalal v. State of Bombay, AIR 1952 

SC 14 wherein this Court held that zeal to crush the evil should not carry the Court 

away from its judicial mind, and the sentence should not be so unduly harsh as to 

defeat the ends of justice. But then, the decision in State of Karnataka v. Krishna 

alias Raju, (1987) 1 SCC 538 is also equally relevant. This Court, while enhancing 

the sentence observed, after characterizing the punishment as unconscionably lenient 

or a 'flea-bite' sentence, that consideration of undue sympathy in such cases will lead 

to miscarriage of justice and undermine confidence of the public in the efficacy of 

the criminal justice system. In short, there cannot be any doubt with respect to the 

position that in imposing sentence the Court is to take into consideration the nature 

of the offence, circumstances under which it was committed, degree of deliberation 

shown by the offender, antecedents of the offender up to the time of sentence, etc., 

and, in the absence of any exceptional circumstances, impose sentence in tune with 

the rule of proportionality in providing punishment though it falls within the realm 

of judicial discretion. 

 Now bearing in mind all the aforesaid provisions and decisions, if the question 

whether accused Nos.1 and 2 are granted a proper sentence or what was granted was 

only a flea-bite sentence, we have no option but to hold that imposition of sentence 

of 'imprisonment till the rising of the court' upon conviction for an offence under 

Section 494 I.P.C., on them was unconscionably lenient or a flea-bite sentence. 

  

235. INDIAN PENAL CODE, 1860 – Section 498A 

 BHARATIYA NYAYA SANHITA, 2023 – Section 85 

Matrimonial cruelty – What it does not amount to?  Day-to-day quarrels 

between spouses, trivial irritations not intended to injure or cause misery 

to the other spouse, may not amount to cruelty – Conduct of a spouse 

though may cause annoyance need not necessarily amount to cruelty. 

Hkkjrh; n.M lafgrk] 1860 & /kkjk 498d 

Hkkjrh; U;k; lafgrk] 2023 & /kkjk 85 

oSokfgd Øwjrk & D;k ugh ekuk tk,xk\ ifr­iRuh ds e/; fnu­izfrfnu 
ds >xM+s] rqPN izÑfr ds {kksHk tks nwljs i{k dks {kfr ;k n%q[k dkfjr djus 

dh uh;r ls ugha fd;s tkrs]  Øwjrk ugha ekus tk ldrs & ifr ;k iRuh dk 

O;ogkj ;|fi {kksHk dkfjr djus okyk gks ldrk gS ijUrq vko';d ugha fd 

mls Øwjrk ekuk tk,A  
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Achin Gupta v. State of Haryana and anr. 

Judgment dated 03.05.2024 passed by the Supreme Court in 

Criminal Appeal No. 2379 of 2024, reported in AIR 2024 SC 2548 

Relevant extracts from the judgment: 

 Many times, the parents including the close relatives of the wife make a 

mountain out of a mole. Instead of salvaging the situation and making all possible 

endeavours to save the marriage, their action either due to ignorance or on account 

of sheer hatred towards the husband and his family members, brings about complete 

destruction of marriage on trivial issues. The first thing that comes in the mind of 

the wife, her parents and her relatives is the Police, as if the Police is the panacea 

of all evil. No sooner the matter reaches up to the Police, then even if there are fair 

chances of reconciliation between the spouses, they would get destroyed. The 

foundation of a sound marriage is tolerance, adjustment and respecting one another. 

Tolerance to each other's fault to a certain bearable extent has to be inherent in 

every marriage. Petty quibbles, trifling differences are mundane matters and should 

not be exaggerated and blown out of proportion to destroy what is said to have been 

made in the heaven. The Court must appreciate that all quarrels must be weighed 

from that point of view in determining what constitutes cruelty in each particular 

case, always keeping in view the physical and mental conditions of the parties, their 

character and social status. A very technical and hyper sensitive approach would 

prove to be disastrous for the very institution of the marriage. In matrimonial 

disputes the main sufferers are the children. The spouses fight with such venom in 

their heart that they do not think even for a second that if the marriage would come 

to an end, then what will be the effect on their children. Divorce plays a very 

dubious role so far as the upbringing of the children is concerned. The only reason 

why we are saying so is that instead of handling the whole issue delicately, the 

initiation of criminal proceedings would bring about nothing but hatred for each 

other. There may be cases of genuine ill-treatment and harassment by the husband 

and his family members towards the wife. The degree of such ill-treatment or 

harassment may vary. However, the Police machinery should be resorted to as a 

measure of last resort and that too in a very genuine case of cruelty and harassment. 

The Police machinery cannot be utilised for the purpose of holding the husband at 

ransom so that he could be squeezed by the wife at the instigation of her parents or 

relatives or friends. In all cases, where wife complains of harassment or ill-
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treatment, Section 498A of the Indian Penal Code cannot be applied mechanically. 

No FIR is complete without Sections 506(2) and 323 of the Indian Penal Code. 

Every matrimonial conduct, which may cause annoyance to the other, may not 

amount to cruelty. Mere trivial irritations, quarrels between spouses, which happen 

in day-to-day married life, may also not amount to cruelty. 

  

236.  JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) 

ACT, 2000 – Section 7A  

JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) 

ACT, 2015 – Sections 9(2) and 94 

INDIAN PENAL CODE, 1860 – Section 302 

BHARATIYA NYAYA SANHITA, 2023 – Section 103(1)   

Claim of juvenility – Appellant convicted for the offence of murder by 

the Trial Court which was confirmed in appeal – In the appeal before the 

Supreme Court, it was found that the appellant had moved an 

application u/s 7-A of Juvenile Justice Act, 2000 before the committal 

court claiming himself to be juvenile on the date of incident but the same 

was rejected – After committal, fresh application was moved before the 

Trial Court alongwith birth certificate but the same was rejected on the 

ground that such certificate was not earlier filed before the Magistrate 

Court – Held, plea of juvenility raised by the appellant could not have 

been thrown out without conducting proper inquiry – Directions were 

issued to the Trial Court to conduct a thorough inquiry to determine age 

of appellant in accordance with procedure provided under Act of 2015. 

fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vf/kfu;e 2000 & /kkjk 7d 

fd'kksj U;k; ¼ckydksa dh ns[kjs[k vkSj laj{k.k½ vf/kfu;e 2015 & /kkjk,a 

9¼2½ ,oa 94  

Hkkjrh; n.M lafgrk] 1860 & /kkjk 302 

Hkkjrh; U;k; lafgrk] 2023 & /kkjk 103¼1½ 

fd'kksj gksus dk nkok & vihykFkhZ gR;k ds vijk/k gsrq fopkj.k U;k;ky; }kjk 

nks"kfl) Bgjk;k x;k ftldh iqf"V vihy esa Hkh gks xbZ & mPpre U;k;ky; 

ds le{k vihy esa ;g ik;k x;k fd vihykFkhZ us mikiZ.k U;k;ky; ds 

le{k ;g nkok djrs gq, fd ?kVuk fnukad dks og fd’kksj Fkk] ,d vkosnu 

/kkjk 7d fd'kksj U;k; vf/kfu;e] 2000 ds varxZr izLrqr fd;k Fkk tks fujLr 

fd;k x;k & mikiZ.k mijkUr fopkj.k U;k;ky; ds le{k iqu% ,d uohu 
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vkosnu tUe izek.k i= ds lkFk izLrqr fd;k x;k tks bl vk/kkj ij fujLr 

dj fn;k x;k fd ,slk izek.ki= eftLVªsV U;k;ky; ds le{k iwoZ esa izLrqr 

ugha fd;k x;k & vfHkfu/kkZfjr] vihykFkhZ }kjk mBk;k x;k fd'kksj gksus dk 

nkok fcuk ;Fkksfpr tkap fd;s fujLr ugha fd;k tk ldrk & fopkj.k U;k;ky; 

dks funsZ'k tkjh fd, x, fd vf/kfu;e] 2015 eas fofgr izfØ;k vuqlkj tkap 

dj vihykFkhZ dh vk;q dk fu/kkZj.k fd;k tkosA  

Rahul Kumar Yadav v. State of Bihar 

Judgment dated 25.04.2024 passed by the Supreme Court in 

Criminal Appeal No. 177 of 2018, reported in AIR 2024 SC 2739 

Relevant extracts from the judgment: 

 It may be stated here that even before the case was committed, the appellant 

herein had moved an application under Section 7-A of the Juvenile Justice (Care 

and Protection of Children) Act, 2000 (hereinafter, being referred to as JJ Act, 2000) 

before the learned Chief Judicial Magistrate claiming that he was a juvenile as on 

the date of the incident, i.e., 27th July, 2011. In the said application, reliance was 

placed by the appellant on his own horoscope. However, the Chief Judicial 

Magistrate proceeded to reject the said application.  

 When the matter was committed by the Chief Judicial Magistrate to the trial 

Court, a fresh petition under Section 7-A of the JJ Act, 2000 was filed by the 

appellant claiming himself to be a juvenile in conflict with law which was rejected 

vide order dated 28th November, 2011 considering the fact that earlier the Chief 3 

Judicial Magistrate had rejected a similar application preferred by the appellant. 

 The appellant filed an application at the earliest point of time raising the claim 

of juvenility based on a horoscope before the learned Chief Judicial Magistrate. The 

said application was rejected. However, before the trail Court, the birth certificate 

was presented and a plea for determination of age was raised. Learned trail Court 

rejected the said prayer by observing that even thought the birth certificate was 

issued in the year 1995, the same was not presented along with the application filed 

earlier before the learned Chief Judicial Magistrate. 

 We find that proper inquiry in accordance with the provisions of the JJ Act, 

2000 or the JJ Act, 2015 was not carried out so to consider the prayer made by the 

appellant to be treated as juvenile on the date of incident even though the plea was 

raised at the earliest opportunity. It can be said without a cavil of doubt that the plea 

of juvenility raised by the appellant could not have been thrown out without 

conducting proper inquiry. 
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 In the wake of the above discussion, we hereby direct that the learned first 

Additional Sessions Judge, Darbhanga shall conduct a thorough inquiry to 

determine the age/date of birth of the appellant in accordance with the procedure 

provided under the JJ Act, 2015 and the rules framed thereunder.  

  

237. JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) 

ACT, 2015 – Sections 14, 15, 17, 18, 19 and 101 

 JUVENILE JUSTICE (CARE AND PROTECTION OF CHILDREN) 

RULES, 2016 – Rules 10, 10A and 13 

(i) Preliminary assessment in heinous offences – Timeline – Whether 

prescribed period of three months for completion of preliminary 

assessment u/s 15 of the Act is mandatory? Held, No – It is only 

directory. 

(ii) Appeal under the Act – Competent court – Children’s Court and 

Sessions Court should be read in alternative – Where Children’s 

Court is available, even if the appeal is preferred before the Sessions 

Court, it has to be considered by the Children’s Court – Where no 

Children’s Court is available, the power is to be exercised by the 

Sessions Court. 

(iii) Order passed u/s 18(3) of the Act after preliminary assessment – 

Limitation for filing appeal – Neither any time period has been fixed 

for filing the appeal nor any provision has been made for 

condonation of delay – In order to make the Act workable, the 

Supreme Court taking guidance from Section 101(1) of the Act, held 

that appeal u/s 101(2) of the Act can be filed within a period of 30 

days – Appellate Court can entertain the appeal after the expiry of 

the aforesaid period, provided sufficient cause is shown – Endeavour 

has to be made to decide such appeal within a period of 30 days. 

fd'kksj U;k; ¼ckydksa dh ns[kjs[k ,oa laj{k.k½ vf/kfu;e] 2015 & /kkjk,a 

14] 15] 17] 18] 19 ,oa 101 

fd'kksj U;k; ¼ckydksa dh ns[kjs[k ,oa laj{k.k½ fu;e] 2016 & /kkjk,a 10] 

10d ,oa 13 

(i)   t?kU; vijk/kksa esa çkjafHkd fu/kkZj.k & le;lhek & D;k vf/kfu;e dh 

/kkjk 15 ds varxZr çkjafHkd fu/kkZj.k dks iw.kZ djus ds fy, fofgr rhu 

ekg dh fu/kkZfjr vof/k vkKkid gS\ vfHkfu/kkZfjr] ugha & ;g dsoy 

funsZ'kkRed gSA 
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(ii) vf/kfu;e ds varxZr vihy & l{ke U;k;ky; & ckyd U;k;ky; vkSj 

l= U;k;ky; dks oSdfYid :i esa i<+k tkuk pkfg, & tgka ckyd 

U;k;ky; miyC/k gS] ogk¡ Hkys gh l= U;k;ky; ds le{k vihy izLrqr 

dh xbZ gks] ml ij ckyd U;k;ky; }kjk gh fopkj fd;k tkuk pkfg, 

& tgka dksbZ ckyd U;k;ky; miyC/k ugha gS ogk¡ mDr 'kfDr dk ç;ksx 

l= U;k;ky; }kjk fd;k tk;sxkA 

(iii) çkjafHkd fu/kkZj.k ds ckn vf/kfu;e dh /kkjk 18¼3½ ds varxZr ikfjr vkns'k 

& vihy izLrqr djus dh ifjlhek & vihy izLrqr djus ds fy, u rks 

dksbZ le; vof/k r; dh xbZ gS vkSj u gh foyEc dh ekQh ds fy, dksbZ 

çko/kku fd;k x;k gS & vf/kfu;e dks O;kogkfjd cukus ds fy, mPpre 

U;k;ky; us vf/kfu;e dh /kkjk 101¼1½ ls ekxZn'kZu ysrs gq, vfHkfu/kkZfjr 

fd;k fd vf/kfu;e dh /kkjk 101¼2½ ds varxZr vihy 30 fnol dh 

vof/k ds Hkhrj izLrqr dh tk ldrh gS & vihyh; U;k;ky; mijksDRk 

le;kof/k ds volku ds ckn Hkh vihy ij fopkj dj ldrk gS] c'krsZ 

fd i;kZIr dkj.k n'kkZ;k x;k gks & ,slh vihy 30 fnol dh vof/k ds 

Hkhrj fujkÑr djus dk ç;kl fd;k tkuk pkfg,A 

Child in Conflict with Law through his Mother v. State of 

Karnataka and anr. 

Judgment dated 07.05.2024 passed by the Supreme Court in 

Criminal Appeal No. 2411 of 2024, reported in AIR 2024 SC 3191 

Relevant extracts from the judgment: 

 The rule of casus omissus i.e. “what has not been provided in the statute 

cannot be supplied by the courts” is the strict rule of interpretation. However, there 

are certain exceptions thereto. Para 19 of the judgment of this Court in Surjit Singh 

Kalra v. Union of India, (1991) 2 SCC 87 throws light thereon. The same is 

extracted below: 

“True it is not permissible to read words in a statute which are 

not there, but “where the alternative lies between either 

supplying by implication words which appear to have been 

accidentally omitted, or adopting a construction which deprives 

certain existing words of all meaning, it is permissible to supply 

the words’ (Craies Statute Law, 7th Edn., p. 109). Similar are the 

observations in Hameedia Hardware Stores v. B. Mohan Lal 

Sowcar, (1988) 2 SCC 513 wherein it was observed that the 

court construing a provision should not easily read into it words 
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which have not been expressly enacted but having regard to the 

context in which a provision appears and the object of the statute 

in which the said provision is enacted the court should construe 

it in a harmonious way to make it meaningful. An attempt must 

always be made so to reconcile the relevant provisions as to 

advance the remedy intended by the statute. (See: Siraj-ul-Haq 

Khan v. Sunni Central Board of Wakf, AIR 1959 SC 198.” 

 The issue was thereafter considered by this Court in Rajbir Singh Dalal 

(Dr.) v. Chaudhari Devi Lal University, (2008) 9 SCC 284. In the aforesaid case 

this Court observed as: “where the alternative lies between either supplying by 

implication words which appear to have been accidentally omitted, or adopting a 

strict construction which leads to absurdity or deprives certain existing words of all 

meaning, and in this situation it is permissible to supply the words (vide Principles 

of Statutory Interpretation by Justice G.P. Singh, 9th Edn., pp. 71-76).” This Court 

also considered the traditional principles of interpretation known as the “Mimansa 

rules of interpretation”. The issue under consideration in the aforesaid case was 

regarding requisite academic qualification for appointment to the post of Reader in 

the University in Public Administration. Applying the tools of interpretation, this 

Court opined that “relevant subject” should be inserted in the qualification required 

for the post of Reader after the words “at the Master's degree level” to give the rules 

a purposive interpretation by filling in the gap. 

 The same principles were followed by this Court in CBI v. Ramesh Gelli, 

(2016) 3 SCC 788. 

 In our opinion, the guidance as is evident from sub-section (4) of Section 14 

of the Act enabling the Chief Judicial Magistrate or Chief Metropolitan Magistrate 

to extend the period of inquiry as envisaged under Section 14(1), shall apply for 

extension of period as envisaged in sub-section (3) also. Such an extension can be 

granted for a limited period for the reasons to be recorded in writing. While 

considering the prayer for extension of time, the delay in receipt of opinion of the 

experts shall be a relevant factor. This shall be in the spirit of the Act and giving 

the same a purposive meaning. 

 We approve the views expressed by the High Court of Madhya Pradesh 

in Bhola v. State of M.P., 2019 SCC OnLine MP 521 and the High Court in Delhi 

in X (Juvenile) v. State (NCT of Delhi), 2023 SCC OnLine Del 5063 which while 

dealing with the provisions of Section 14 of the Act have held that the time period 
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prescribed for completion of the preliminary assessment is not mandatory but 

merely directory in nature. We also approve the views expressed by the High Court 

of Punjab and Haryana in Neeraj v. State of Haryana, 2005 SCC OnLine P&H 

611 and by the High Court of Delhi in X v. State, 2019 SCC OnLine Del 11164 

which also expressed similar views while dealing with the pari materia provisions 

of the repealed Juvenile Justice (Care and Protection of Children) Act, 2000. 

 In view of our aforesaid discussions, the present appeal is disposed of with 

the following directions: 

(i)  The provision of Section 14(3) of the Act, providing for the period of three 

months for completion of a preliminary assessment under Section 15 of the Act, is 

not mandatory. The same is held to be directory. The period can be extended, for 

the reasons to be recorded in writing, by the Chief Judicial Magistrate or, as the 

case may be, the Chief Metropolitan Magistrate. 

 (ii)  The words “Children's Court” and “Court of Session” in the Juvenile Justice 

(Care and Protection of Children) Act, 2015 and the 2016 Rules shall be read 

interchangeably. Primarily jurisdiction vests in the Children's Court. However, in 

the absence of constitution of such Children's Court in the district, the power to be 

exercised under the Act is vested with the Court of Session. 

 (iii)  Appeal, under Section 101(2) of the Act against an order of the Board passed 

under Section 15 of the Act, can be filed within a period of 30 days. The appellate 

court can entertain the appeal after the expiry of the aforesaid period, provided 

sufficient cause is shown. Endeavour has to be made to decide any such appeal filed 

within a period of 30 days. 

(iv)  There is no error in exercise of revisional jurisdiction by the High Court in 

the present matter. 

(v)  There is no error in the order dated 15.11.2023 [Manasa Rajan v. State of 

Karnataka, 2023 SCC OnLine Kar 189] passed by the High Court dealing with the 

procedure as provided for under the Act in terms of Section 7(4) thereof. 

(vi)  The order passed by the Board as signed by the Principal Magistrate on 

05.04.2022 was final. However, the same is subject to right of appeal of the 

aggrieved party. The appellant shall have the right of appeal against the aforesaid 

order within a period of 10 days from today. The appellate authority shall make an 

endeavour to decide the same within a period of two months from the date of filing. 



JOTI JOURNAL – OCTOBER 2024 – PART II  458 

 

(vii)  In all the orders passed by the courts, tribunals, boards and the quasi-judicial 

authorities the names of the Presiding Officer and/or the Members who sign the 

orders shall be mentioned. In case any identification number has been given, the 

same can also be added. 

(viii)  The Presiding Officers and/or Members while passing the order shall 

properly record presence of the parties and/or their counsel, the purpose for which 

the matter is being adjourned and the party on whose behalf the adjournment has 

been sought and granted. 

  

238. MOTOR VEHICLES ACT, 1988 – Section 149 (2)(a)(ii) 

  CENTRAL MOTOR VEHICLES RULES, 1989 – Rule 9 

(i)  Driving licence – Offending tanker was transport vehicle carrying 

hazardous goods – Requirement of holding a licence to drive such 

vehicle – Driver was holding licence to drive a transport vehicle – No 

endorsement on the licence that he was authorised to drive a 

transport vehicle carrying dangerous or hazardous goods – Driver 

was not holding a valid driving licence as per the requirements of 

Rule 9 of Central Rules, 1989 – Insurance Company is not liable – 

However, direction to pay and recover is issued. 

(ii)  Assessment of compensation – Conventional head – 10% increase in 

every three years – Enhancement of 10% increase would apply only 

when the accident takes place after 3 years of the judgment passed 

in case of National Insurance Company Limited v. Pranay Sethi, 2017 

ACJ 2700 (SC). 

 eksVj;ku vf/kfu;e] 1988 & /kkjk 149 ¼2½¼d½¼ii½ 
  dsUnzh; eksVj;ku fu;e] 1989 & fu;e 9 

(i) pkyu vuqKfIr & mYy?kaudkjh VSadj [krjukd lkeku ys tkus okyk 

ifjogu ;ku Fkk & ,sls okgu pkyu ds fy, vuqKfIr /kkfjr djus dh 

vko';drk gSa & pkyd ifjogu okgu ds pkyu dh vuqKfIr /kkfjr 

djrk Fkk & vuqKfIr ij dksbZ i`"Bkadu ugha fd og [krjukd ,oa 

tksf[keiw.kZ lkeku ys tkus okys ifjogu ;ku ds pkyu gsrq vf/k—r Fkk 

& pkyd dsaæh; fu;e] 1989 ds fu;e 9 dh vis{kkvksa ds vuq:i oS/k 

pkyu vuqKfIr /kkfjr ugha djrk Fkk & chek daiuh mRrjnk;h ugha gS 

& fdUrq] Hkqxrku djus ,oa olwyh djus dk funsZ'k fn;k x;kA 
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(ii) izfrdj dk fu/kkZj.k & ijaijkxr 'kh"kZ & gj rhu o"kZ esa 10 çfr'kr dh 

o`f) & 10 çfr'kr dh o`f) dsoy rHkh ykxw gksxh tc nq?kZVuk us'kuy 

ba';ksjsal daiuh fyfeVsM fo:) ç.k; lsBh] 2017 ,lhts 2700 ¼,llh½ 

ds ekeys esa ikfjr fu.kZ; ds 3 o"kZ mijkar ?kfVr gqbZ gksA 

National Insurance Co. Ltd. v. Ashwini Sinha and ors.  

Judgment dated 10.05.2023 passed by the High Court of Madhya 

Pradesh in Miscellaneous Appeal No. 4465 of 2022, reported in 

2024 ACJ 990  

 Relevant extracts from the judgment: 

  For driving a goods carriage carrying vehicles of dangerous or hazardous 

goods, the driver should have a driving licence to drive a transport vehicle with 

ability to read and write atleast Indian language out of those specified in 8th 

Schedule of Constitution and he should also possess a certificate of 

having successfully passed a course consisting of syllabus and periodicity 

connected with transport of such goods. The syllabus has been provided in Rule 9 

of Rules, 1989 Rules itself. Similarly, Rule 131 of Rules, 1989 requires that the 

driver of the goods carriage is trained in handling the dangers posed during 

transport of such goods. 

  As per Section 10 of Motor Vehicles Act, 1988, a licence can be granted to 

drive a motor vehicle for a specified description. When certain additional 

qualification are required for a driver to drive a goods carriage carrying hazardous 

or dangerous goods, then such a vehicle would be of a specified description 

requiring its licence or endorsement, as required under section 11 of Motor Vehicles 

Act, 1988.  

  There is nothing on record to show that the driver of the offending Tanker 

was having all the qualifications and training as required under Rule 9 of Central 

Motor Vehicles Rules, 1989. The driving licence has been filed as Ex.NA 1. 

According to this licence, the Driver was having the driving licence to drive 

transport vehicles. There is no endorsement that he had a licence of driving goods 

carriage carrying dangerous or hazardous goods. The verification report of licence 

of the Driver is Ex.N.A.11. According to this verification report, the Driver of the 

vehicle was authorized to drive motorcycle, LMV, LMV (cab), transport vehicle, 

PSV (Public Services vehicle) badge type of vehicles only. 

  Thus, it is clear that non-applicant no.1 was not having driving licence to 

drive the goods carriage carrying hazardous or dangerous substances. However, he 
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was having the driving license to drive transport vehicles. Accordingly, the driver 

was not having valid driving licence. However, the liability of the Insurance 

Company shall be considered in the subsequent paragraphs. 

  The Supreme Court in the case of National Insurance Company Limited v. 

Pranay Sethi, 2017 ACJ 2700 (SC) has held as under :-  

“Reasonable figures on conventional heads, namely, loss of 

estate, loss of consortium and funeral expenses should be Rs 

15,000, Rs 40,000 and Rs 15,000 respectively. The aforesaid 

amounts should be enhanced at the rate of 10% in every three 

years.” 

  This enhancement in conventional head relates to the date of accident, which 

will take place after 3 years of date of judgment passed in the case of Pranay Sethi 

(supra) and not if an award is passed after 3 years of the judgment passed in the 

case of Pranay Sethi (supra). For enhancement of conventional heads by 10% in 

every 3 years the date of accident is material and not the date of award passed by 

the Claims Tribunal. The enhancement by 10% would apply only when the accident 

takes place after 3 years of the judgment passed in the case of Pranay Sethi (supra). 

  

*239. MOTOR VEHICLES ACT, 1988 – Section 166 

Compensation – Income – Determination – At the time of accident, 

claimant was working as a teacher – Tribunal determined her income as    

₹ 5,000/- per month – On the date of accident, minimum wages of a 

skilled labour was ₹ 8,735/- per month – In such a situation, monthly 

income of a claimant cannot be assessed less than that of skilled labour – 

Appellate Court determined claimant’s income as ₹ 8,500/- per month 

for assessment of compensation. 

eksVj ;ku vf/kfu;e] 1988 & /kkjk 166 

izfrdj & vk; & vo/kkj.k & nq?kZVuk ds le; nkosnkj ,d f'k{kd ds :i 

eas dk;Zjr Fkh & vf/kdj.k us mldh vk; 5000@& :i;s izfrekg vo/kkfjr 

dh & nq?kZVuk fnukad dks ,d dq'ky Jfed dh U;wure etnwjh 

8735@& :i;s izfrekg Fkh & ,slh fLFkfr esa nkosnkj dh ekfld vk; dq'ky 

Jfed dh vk; ls de fu/kkZfjr ugha dh tk ldrh & vihyh; U;k;ky; us 

izfrdj dh x.kuk gsrq nkosnkj dh vk; ₹ 8500@& :i;s izfrekg vo/kkfjr 

dh A 
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Mamta Yadav (Smt.) v. Amrat Singh & ors. 

Order dated 22.12.2023 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Miscellaneous Application No. 29 of 

2019, reported in ILR 2024 MP 986 

  

240. MOTOR VEHICLES ACT, 1988 – Section 173 

 EVIDENCE ACT, 1872 – Section 106 

BHARATIYA SAKSHYA ADHINIYAM, 2023 – Section 109 

Driving licence – Burden of proof – Driver of offending vehicle appeared 

before the Claims Tribunal and filed reply but did not produce driving 

licence – Adverse inference can be drawn against him to the effect that 

he did not possess valid and effective driving licence at the time of 

accident – Insurance Company is entitled to recover the compensation 

from owner of vehicle after making payment of amount to claimant. 

eksVj ;ku vf/kfu;e] 1988 & /kkjk 173 

lk{; vf/kfu;e] 1872 & /kkjk 106 

Hkkjrh; lk{; vf/kfu;e] 2023 & /kkjk 109   

pkyu vuqKfIr & lcwr dk Hkkj & mYya?kudkjh okgu dk pkyd nkok 

vf/kdj.k ds le{k mifLFkr gqvk ,oa tckc izLrqr fd;k fdUrq pkyu vuqKfIr 

izLrqr ugha dh & mlds fo:) ;g izfrdwy fu"d"kZ fudkyk tk ldrk gS fd 

nq?kZVuk ds le; mlds ikl oS/k vkSj izHkkoh pkyu vuqKfIr ugha Fkh & chek 

dEiuh nkosnkj dks jkf'k dk Hkqxrku djus ds i'pkr~ okgu ds Lokeh ls 

izfrdj olwy djus dh vf/kdkjh gS A  

New India Assurance Com. Ltd. v. Shri Punam Chandra 

Kesharwani & ors. 

Order dated 29.11.2023 passed by the High Court of Madhya 

Pradesh in Miscellaneous Appeal No. 1373 of 2021, reported in   

ILR 2024 MP 981 

Relevant extracts from the order:  

 Learned counsel for the appellant argued that driver of the offending vehicle 

did not have a driving licence and police filed Challan under Section 3/181 of the 

Motor Vehicles Act, hence, he submitted that appellant/Insurance Company would 

not be liable to pay compensation. The Tribunal did not accept the said contention 
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of the appellant/Insurance Company and held in para 24 of the award that Insurance 

Company had not produced any evidence from RTO that driver of the offending 

vehicle had no valid and effective driving licence at the time of the accident. 

 It is true that it is the duty of Insurance Company to prove that owner and 

driver have breached the terms and conditions of the insurance policy. In present 

case, witness of Insurance Company, namely, E. Minj has filed affidavit by way of 

evidence, where he has pointed out that the driver/owner of the offending vehicle 

have no valid and effective licence at the time of the accident. He further stated that 

in criminal charge sheet, police registered a charge under Section 3/181 of Motor 

Vehicles Act for not having driving licence. 

 In present case owner/driver of the offending vehicle present before the 

Tribunal and filed written statement and on perusal of the Seizure Memo (Ex. P/6) 

police did not seize the driving licence of the driver of the offending vehicle. 

 Where the assured chooses to run away from the battle i.e. fails to defend the 

allegation of having breach the terms of insurance policy by opting not to defend 

the proceedings. A presumption could be drawn that he has done so because of the 

fact that he has no case to defend. It is trite that a party in possession of best 

evidence, if he withholds the same, an adverse inference can be drawn against him 

that had the evidence been produced, the same would have been against said person. 

As knowledge is personal to person possessed of the knowledge, his absence at the 

trial would entitle the Insurance Company to a presumption against the 

owner/driver. 

 In the present case, respondent No. 2 owner /driver of the offending vehicle 

who was present before the trial Court and filed his written statement, after that he 

proceed ex-parte, it means he ran away from the trial. Driver of the offending 

vehicle is best man, who had knowledge that he had a valid and effective driving 

licence at the time of the accident, but he withholds himself, so adverse inference 

can be drawn against him. 

 Charge sheet has been filed against the driver of offending vehicle under 

Section 3/181 of Motor Vehicles Act and according to the Seizure Memo Ex. P/6, 

no driving licence has been seized by the police from driver of the offending vehicle. 

So negative liability cannot be imposed upon the Insurance Company to prove that 

driver did not have a valid and effective licence. According to Section 106 of 

Evidence Act, it is the duty of driver to produce driving licence before the Tribunal 
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when he is present before the Tribunal and file a written statement, but he did not 

produce driving licence, if he had. So an adverse inference shall be drawn against 

him because it is the fact which is within his personal knowledge, therefore, it was 

for him to disclose the fact that he has a driving licence. 

 So as per aforesaid evidence, perusal of the charge sheet which has been filed 

by the police against the driver of the offending vehicle under Section 3/181 of 

Motor Vehicles Act and driver was present before the Tribunal, but he did not 

produce his driving licence before the Tribunal, so adverse inference can be drawn 

against the driver/owner that he had not possessed driving licence at the time of the 

accident. 

 So as per the aforesaid discussion, the appellant, therefore, proved that there 

is a willful and conscious breach of terms and conditions of insurance policy. 

Although in view of the judgment of the Supreme Court in case of Sohan Lal Passi 

v. Sesh Reddy, (1996) 5 SCC 21; National Insurance Company Limited. v. 

Swaran Singh and ors., (2004) 3 SCC 297 and United Insurance Company v. 

Lehru and ors., (2003) 3 SCC 338, the appellant was under obligation to satisfy 

third party liability but the appellant is entitled to recovery right from the owner 

/driver of the offending vehicle i.e. respondent No. 2. 

 Hence, appeal is consequently allowed. It is directed that appellant will be 

entitled to recover the amount of compensation paid along with the interest from 

the respondent no. 2/owner. Respondent No. 2 shall deposit the compensation paid 

by the appellant before the Claims Tribunal with the notice to the appellant within 

eight weeks, failing which the appellant shall be entitled to pay interest at the rate 

of 9 per cent per annum from the date of deposit of payment made by the appellant. 

Appellant shall be entitled to recover amount in execution by its judgment without 

any recourse to independent civil proceeding. 

  

241. NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT, 

1985 – Sections 2(viiia), 8, 9, 21 and 29 

NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES RULES, 

1985 – Rule 52A  

Essential narcotic drug – Cough syrups – 90 boxes of Onerex cough 

syrup containing codeine were seized from the possession of accused 

persons – Codeine and its salts are included in the category of essential 
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narcotic drug u/s 9 (1) (a) (va) of NDPS Act and Rule 52A(3)  of the Rules 

of 1985 – Dealing in such narcotic drug even for medical and scientific 

purpose must be in the manner provided by provisions of the Act and 

Rules made thereunder – Rule 52 A prohibits any person from possessing 

any essential narcotic drug and its violation is punishable under the Act. 

[Union of India and anr. v. Sanjeev V. Deshphande, (2014) 13 SCC 1 

followed] 

Lokid vkS"kf/k vkSj eu%izHkkoh inkFkZ vf/kfu;e] 1985 & /kkjk,a 2¼viiid½] 

8] 9] 21 ,oa 29 
Lokid vkS"kf/k vkSj eu%izHkkoh inkFkZ fu;e] 1985 & fu;e 52d  

vko';d Lokid vkS"kf/k & dQ flji & vfHk;qDr O;fDr;ksa ds vkf/kiR; ls 

dksMhu ;qDr vksusjsDl dQ flji ds 90 fMCcs tCr fd;s x;s & dksMhu vkSj 

blds yo.k ,u-Mh-ih-,l- vf/kfu;e dh /kkjk 9 (1) (d) (vd) ,oa ,u-Mh-ih-,l- 

fu;e] 1985 ds fu;e 52d¼3½ ds vraxZr vko';d Lokid vkS"kf/k dh Js.kh 

esa lfEefyr gSa & fpfdRlh; vkSj oSKkfud mn~ns';ksa gsrq Hkh ,slh Lokid 

vkS"kf/k dk mi;ksx vf/kfu;e vkSj mlds varxZr cuk;s x;s fu;eksa esa of.kZr 

izko/kkuksa }kjk crkbZ xbZ jhfr ls gksuk pkfg, & fu;e 52d fdlh Hkh O;fDr 

dks fdlh Hkh vko';d Lokid vkS"kf/k dks j[kuk izfrcaf/kr djrk gS ,oa bldk 

mYya?ku djuk vf/kfu;e ds varZxr n.Muh; gSA  

[;wfu;u vkWQ bf.M;k ,oa vU; fo:) latho oh- ns'kik.Ms;] ¼2014½ 

13 ,llhlh 1 vuqlfjr] 
Dubraj Singh Patel & anr. v. State of M.P.  

Order dated 03.01.2024 passed by the High Court of Madhya 

Pradesh in Criminal Revision No. 1738 of 2023, reported in          

ILR 2024 MP 1053 

Relevant extracts from the order: 

 Rule 52A sub-rule 3 mentions codeine and its salts as essential narcotic drugs. 

Entry 35 in notification of 14.11.1985 was titled 'manufactured narcotic drug'. By 

notification of 2014, codeine and its salts are included in category of essential 

narcotic drugs under Section 9(1)(a) (va) of N.D.P.S. Act, 1985. Therefore, Rule 

52A regulates the manner of possession and related activities in respect of said salts 

under Entry No.35. Section 21 of N.D.P.S. Act provides for prosecution for 

contravention of any provision of N.D.P.S. Act or any rule made thereunder. Rule 

52A prohibits any person from possessing any essential narcotic drug. Salts 
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contained in Rule 52A will be considered as essential narcotic drug, though they 

may also be covered under Drug and Cosmetic Act including cough syrup 

containing codeine phosphate. 

 Supreme Court in case of Union of India and another v. Sanjeev V. 

Deshphande, (2014) 13 SCC 1 has held that dealing in narcotic drugs and 

psychotropic substances is for medical and scientific purpose does not by itself lift 

the embargo created under Section 8(c) and such a dealing must be in manner and 

extent provided by provisions of Act and Rules made thereunder. In view of 

amended notification issued by Union of India, violations of Rule 52A will be 

covered under N.D.P.S. Act and penal provisions will be attracted. 

  

242. NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138 and 139 

(i) Dishonour of cheque – Presumption u/s 139 of the Act when arises 

and its effect explained – Once complainant discharges the 

burden to prove that the cheque was issued for discharge of debt, 

presumption u/s 139 shifts the evidential burden on the accused 

to prove the contrary – Nature of evidence required to shift the 

evidential burden – It need not necessarily be direct evidence i.e. 

oral or documentary evidence or admission made by the opposite 

party – It may comprise of circumstantial evidence or 

presumption of fact or law – If the evidential burden is not 

discharged, presumed fact will have to be taken to be true, 

without expecting complainant to do anything further. 

(ii) Standard of proof to rebut the presumption – Accused is not 

expected to prove the non- existence of the presumed fact beyond 

reasonable doubt, but he must meet the standard of 

preponderance of probabilities, similar to defendant in a civil 

proceeding.      

ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138 ,oa 139 

(i) pSd dk vuknj.k & /kkjk 139 ds varxZr mi/kkj.kk dc mRiUu gksxh ,oa 

mldk izHkko le>k;k x;k & ,d ckj ifjoknh tc ;g lkfcr djus ds 

Hkkj ls mUeqDr gks tkrk gS fd _.k ds mUekspu gsrq pSd tkjh fd;k 

x;k Fkk rc /kkjk 139 ds varxZr of.kZr mi/kkj.kk vU;Fkk lkfcr djus 
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dk lkf{kd Hkkj vfHk;qDr ij varfjr dj nsrh gS & lkf{kd Hkkj dks 

varfjr djus ds fy, vko';d] lk{; dh izd`fr & mldk izR;{k lk{; 

gksuk vko';d ugha gS] tSls fd ekSf[kd vFkok nLrkosth lk{; vFkok 

foi{kh i{kdkj }kjk dh xbZ Lohd`fr & og ifjfLFkfrtU; lk{; vFkok 

fof/k ;k rF; dh mi/kkj.kk gks ldrh gS & ;fn lkf{kd Hkkj mUeksfpr 

ugha fd;k x;k] rc ifjoknh ls dqN vfrfjDr fd;s tkus dh vis{kk fd;s 

fcuk mi/kkfjr rF; dks lR; ekuk tk,xkA 
(ii) mi/kkj.kk ds [k.Mu gsrq lcwr dk ekud & vfHk;qDr ls visf{kr ugha gS 

fd og mi/kkfjr rF; ds vfLrRo esa ugha gksus dks ;qfDr­;qDr lansg ls 

ijs lkfcr djs] fdUrq mls flfoy dk;Zokgh ds izfroknh ds leku 

vf/klaHkkouk dh izcyrk ds Lrj dks izkIr djuk gksxkA 

Rajesh Jain v. Ajay Singh 

Judgment dated 09.10.2023 passed by the Supreme Court in 

Criminal Appeal No. 3126 of 2023 referred in 10 SCC 148  

Relevant extracts from the judgment: 

 The five (5) acts as set out in K Bhaskaran v. Sankaran Vaidhyan Balan 

and anr., AIR 1999 SC 3762 are, generally speaking, matters of record and would 

be available in the form of documentary evidence as early as, at the stage of filing 

the complaint and initiating prosecution. Apart from the above acts, it is also to be 

proved that cheque was issued in discharge of a debt or liability (Ingredient no. (ii) 

in M/S Gimplex Private Limited v. Manoj Goel AIRONLINE 2021 SC 865). The 

burden of proving this fact, like the other facts, would have ordinarily fallen upon 

the complainant. However, through the introduction of a presumptive device in 

Section 139 of the NI Act, the Parliament has sought to overcome the general norm 

as stated in Section 102 of the Evidence Act and has, thereby fixed the onus of 

proving the same on the accused. Section 139, in that sense, is an example of a 

reverse onus clause and requires the accused to prove the non-existence of the 

presumed fact, i.e., that cheque was not issued in discharge of a debt/liability. 

 There are two senses in which the phrase ‘burden of proof’ is used in the 

Indian Evidence Act, 1872 (Evidence Act, hereinafter). One is the burden of proof 

arising as a matter of pleading and the other is the one which deals with the question 

as to who has first to prove a particular fact. The former is called the ‘legal burden’ 

and it never shifts, the latter is called the ‘evidential burden’ and it shifts from one 

side to the other. 
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 As soon as the complainant discharges the burden to prove that the instrument, 

say a cheque, was issued by the accused for discharge of debt, the presumptive 

device under Section 139 of the Act helps shifting the burden on the accused. The 

effect of the presumption, in that sense, is to transfer the evidential burden on the 

accused of proving that the cheque was not received by the Bank towards the 

discharge of any liability. Until this evidential burden is discharged by the accused, 

the presumed fact will have to be taken to be true, without expecting the 

complainant to do anything further. 

 The standard of proof to discharge this evidential burden is not as heavy as 

that usually seen in situations where the prosecution is required to prove the guilt 

of an accused. The accused is not expected to prove the non-existence of the 

presumed fact beyond reasonable doubt. The accused must meet the standard of 

‘preponderance of probabilities’, similar to a defendant in a civil proceeding. 

 The accused may adduce direct evidence to prove that the instrument was not 

issued in discharge of a debt/liability and, if he adduces acceptable evidence, the 

burden again shifts to the complainant. At the same time, the accused may also rely 

upon circumstantial evidence and, if the circumstances so relied upon are 

compelling the burden may likewise shift to the complainant. It is open for him to 

also rely upon presumptions of fact, for instance those mentioned in Section 114 

and other sections of the Evidence Act. The burden of proof may shift by 

presumptions of law or fact. In Kundanlal v. Custodian Evacuee Property AIR 

1961 SC 1316 when the creditor had failed to produce his account books, this Court 

raised a presumption of fact under Section 114, that the evidence, if produced would 

have shown the non-existence of consideration. Though, in that case, this Court was 

dealing with the presumptive clause in Section 118 NI Act, since the nature of the 

presumptive clauses in Section 118 and 139 is the same, the analogy can be 

extended and applied in the context of Section 139 as well. 

  

243. NEGOTIABLE INSTRUMENTS ACT, 1881 – Sections 138 and 142 

Dishonour of cheque – Territorial jurisdiction – Complainant is a PAN 

India Company having branches all over India – Whether it can file 

complaint for dishonour of cheque at a place of its choice, even where no 

transaction has taken place? Held, No – PAN India Companies are not 

free to file cases at places of their will, causing difficulty to accused in 
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defending their case, just by  presenting the cheque at a particular place 

creating cause of action – Legally and technically, the complaint can be 

filed at any such place but considering larger interest of justice, such 

liberty cannot be given and it would have been proper to present the 

cheque at place where transaction has taken place between the parties or 

in place where accused is residing so that matter can be resolved speedily. 

ijØkE; fy[kr vf/kfu;e] 1881 & /kkjk,a 138 ,oa 142 

pSd dk vuknj.k & LFkkuh; {ks=kf/kdkj & ifjoknh ,d iSu bafM;k daiuh gS 

ftldh laiw.kZ Hkkjr esa 'kk[kk,a gS & D;k og Lo;a ds bfPNr LFkku ij pSd 

vuknj.k dk ifjokn izLrqr dj ldrh gS] tcfd ogk¡ dksbZ laO;ogkj ugha 

gqvk\ vfHkfu/kkZfjr] ugha & dsoy ,d fuf'pr LFkku ij pSd izLrqr dj okn 

dkj.k mRiUu dj iSu bafM;k daifu;kW mudh bPNkuqlkj LFkkuksa ij ekeyk 

izLrqr djus ds fy, Lo=ar ugha gS] D;ksafd blls vfHk;qDr dks muds ekeys 

esa izfrj{kk djus esa dfBukbZ gksxh & dkuwuh ,oa rduhdh n`f"V ls ,sls fdlh 

Hkh LFkku ij ifjokn izLrqr fd;k tk ldrk gS fdarq U;k; ds o`gn fgr 

esa ,slh Lo=ark ugha nh tk ldrh ,oa ;g mfpr gksxk fd pSd ml LFkku ij 

izLrqr fd;k tk, tgka i{kdkjksa ds e/; laO;ogkj gqvk Fkk vFkok ml LFkku 

ij tgka vfHk;qDr fuokl djrk gS ftlls ekeys dk fujkdj.k Rofjr xfr ls 

gks ldsxkA  

Mahindra & Mahindra Financial Services Ltd. (M/s.) v. 

Kamdhenu Company Pvt. Ltd. & ors. 

Order dated 28.08.2023 passed by the High Court in Miscellaneous 

Criminal Case No. 12136 of 2012, reported in ILR 2024 MP 180  

Relevant extracts from the order: 

 Petitioner is a PAN India company having its branches all over India. It’s 

headquarter is at Mumbai. Respondent company was made dealer of petitioner 

company at Kolkata. Agreement and other documents were also signed at Kolkata 

and trade and other transactions were done at Kolkata or in Assam. Respondent 

company is having it’s office in Assam at Dibrugarh. Petitioner company has filed 

complaint at Bhopal as cheque has been presented at Bhopal by regional office of 

the company. PAN Indian companies are not free to file cases at places of their will. 

PAN Indian companies cannot present cheques at distant places on their will so that 

respondent/accused may have difficulty in defending it’s case and order can be 

obtained from Court easily unopposed. No transaction of petitioner company has 
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taken place at Bhopal. Only cheque has been presented at Bhopal to create cause of 

action. Legally and technically, petitioner company can file complaint case at 

Bhopal as cheque has been presented at Bhopal and information has also been 

received at regional office at Bhopal regarding bouncing of cheque. But, 

considering larger interest of justice, it would have been proper for PAN Indian 

companies to present the cheque at place where transaction has taken place between 

the parties or in place where respondent is residing so that matter can be resolved 

speedily, as service of summons and contesting of case will be easy and smooth for 

the parties where parties had done their transactions. PAN Indian company cannot 

be given liberty to present cheques at any place in India according to their will and 

get arrest warrants or summons issued to respondent, who will have great difficulty 

in approaching said place to contest the case. 

  

244. PARTNERSHIP ACT, 1932 – Sections 42 and 43 

 LIMITATION ACT, 1963 – Section 3 and Article 5 

(i) Suit for dissolution of firm and rendition of accounts – Limitation –  

Period of limitation is three years from the date of dissolution – 

Partnership was a partnership at will and one of the partners died 

in the year 1984 – Partnership stands dissolved automatically on the 

date of death of partner – Suit was filed in the year 1996 i.e. after 

three years of dissolution – It is apparently barred by limitation. 

(ii) Plea of limitation not set up as a defence – Even if plea of limitation 

is not set up as a defence, the Court has to dismiss the suit if it is 

barred by limitation. 

  Hkkxhnkjh vf/kfu;e] 1932 & /kkjk,a 42 ,oa 43 

  ifjlhek vf/kfu;e] 1963 & /kkjk 3 ,oa vuqPNsn 5 

(i)  QeZ ds fo?kVu ,oa ys[ks fn;s tkus ds fy, nkok & ifjlhek & 

ifjlhek dh vof/k fo?kVu ds fnukad ls rhu o"kZ gS & lk>snkjh ,d 

bPNkuqlkj lk>snkjh Fkh ftlesa ,d Hkkxhnkj dh e`R;q o"kZ 1984 esa 

gks xbZ & Hkkxhnkj ds e`R;q fnukad dks lk>snkjh Lor% fo?kfVr gks 

tkrh gS & nkok o"kZ 1996 esa izLrqr gqvk vFkkZr fo?kVu ds rhu o"kZ 

mijkar & nkok Li"Vr% vof/k ckg~; gSA 

(ii) izfrj{kk ds :i esa ifjlhek dk vfHkokd~ ugh fd;k x;k & ;|fi 

izfrj{kk ds :i esa ifjlhek dk vfHkokd~ ugh fd;k x;k gks ijUrq ;fn 
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nkok ifjlhek ls ckf/kr gS rks U;k;ky; dks okn dks [kkfjt djuk 

gksxkA  

S. Shivraj Reddy (D) through His LRs. and anr. v.  S. 

Raghuraj Reddy and ors. 

Judgment dated 16.05.2024 passed by the Supreme Court in Civil 

Appeal No. 6459 of 2024, reported in AIR 2024 SC 2897 

Relevant extracts from the judgment: 

 A fervent plea was raised by learned Counsel for the Respondents that the 

firm continued to exist even after the death of Shri M. Balraj Reddy, and the 

business activities were continued by the firm. Even if it is assumed for the sake of 

argument that the partners were carrying on the business activities after the death 

of Shri M. Balraj Reddy, there cannot be any doubt that the firm stood dissolved 

automatically in the year 1984 as mandated Under Section 42(c) of the Act unless 

and until there was a contract between the remaining partners of the firm to the 

contrary. There is of course, no such averment by the Respondents. The business 

activities even if carried on by the remaining partners of the firm after the death of 

Shri M. Balraj Reddy, would be deemed to be carried in their individual capacity 

in the circumstances noted above. 

 The period of limitation for filing a suit for rendition of account is three years 

from the date of dissolution. In the present case, the firm dissolved in year 1984 by 

virtue of death of Shri M. Balraj Reddy and thus, the suit could only have been 

instituted within a period of three years from that event. Indisputably, the suit came 

to be filed in the year 1996 and was clearly time-barred, therefore, learned Single 

Judge was justified in accepting the C.C.C. Appeal No. 35 of 1999 and rejecting 

the suit as being hopelessly barred by limitation. 

  

245. PREVENTION OF MONEY LAUNDERING ACT, 2002 – Section 19 

(i)  Money Laundering – Section 19 of the Act provides for the phrase 

“as soon as may be” to inform grounds of arrest – Meaning and 

connotation of phrase explained.  

(ii)  Information of ground of arrest – If accused is informed or made 

aware orally about the grounds of arrest at the time of his arrest and 

is furnished a written communication about the grounds of arrest as 
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soon as may be i.e. as early as possible that would be sufficient 

compliance of section 19 of the Act – The arrestee should be 

informed of ground of arrest within 24 hours of arrest (Vijay 

Madanlal Choudhary v. Union of India, (2023) 12 SCC 1 followed)  

/ku­'kks/ku fuokj.k vf/kfu;e] 2002 – /kkjk 19 
(i) /ku­'kks/ku & fxj¶rkjh ds vk/kkj dh lwpuk nsus gsrq vf/kfu;e dh /kkjk 

19 ^^;FkklaHko 'kh?kz** ds okD;ka'k dk mi;ksx djrh gS & okD;ka'k ds 

vFkZ ,oa rkRi;Z dks le>k;k x;kA  

(ii) fxj¶rkjh ds vk/kkj dh lwpuk & ;fn fxj¶rkjh ds le; vfHk;qDr dks 

ekSf[kd :i ls fxj¶rkjh ds vk/kkj dh lwpuk ns nh xbZ gS ;k mls voxr 

djk fn;k gS vkSj ;Fkk'kh?kz mls fyf[kr esa fxj¶rkjh ds vk/kkj crk, tkrs 

gS rks og vf/kfu;e dh /kkjk 19 dh i;kZIr ikyuk gksxh & fxj¶rkj fd;s 

x;s O;fDr dks fxj¶rkjh ds 24 ?kaVs dh vof/k ds Hkhrj fxj¶rkjh ds 

vk/kkj crkuk gksaxsA ¼fot; enuyky pkS/kjh fo:) ;wfu;u vkWQ bafM;k 

¼2023½ 12 ,l-lh-lh- 1 vuqlfjr½ 

Ram Kishor Arora v. Directorate of Enforcement  

Judgment dated 15.12.2023 passed by the Supreme Court in 

Criminal Appeal No. 3865 of 2023, reported in (2024) 7 SCC 599 

Relevant extracts from the judgment: 

 The  expression “as soon as may be” contained in Section 19 PMLA is required 

to be construed as – “as early as possible without avoidable delay” or “within 

reasonably convenient” or “reasonably requisite” period of time. Since by way of 

safeguard a duty is cast upon the officer concerned to forward a copy of the order 

along with the material in his possession to the adjudicating authority immediately 

after the arrest of the person, and to take the person arrested to the court concerned 

within 24 hours of the arrest, in our opinion, the reasonably convenient or reasonably 

requisite time to inform the arrestee about the grounds of his arrest would be twenty-

four hours of the arrest. 

 In Vijay Madanlal Choudhary v. Union of India, (2023)12 SCC 1, it has been 

categorically held that so long as the person has been informed about the grounds    

of his arrest, that is sufficient compliance with mandate of Article 22(1) of 

the Constitution. It is also observed that the arrested person before being produced 

before the Special Court within twenty-four hours or for that purposes of remand on 
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each occasion, the Court is free to look into the relevant records made available by 

the authority about the involvement of the arrested person in the offence of money-

laundering. Therefore, in our opinion the person arrested, if he is informed or made 

aware orally about the grounds of arrest at the time of his arrest and is furnished a 

written communication about the grounds of arrest as soon as may be i.e. as early as 

possible and within reasonably convenient and requisite time of twenty-four hours of 

his arrest, that would be sufficient compliance of not only Section 19 PMLA but also 

of Article 22(1) of the Constitution of India. 

 As discernible from the judgment in Pankaj Bansal v. Union of India, (2024) 

7 SCC 576 also noticing the inconsistent practice being followed by the officers 

arresting the persons under Section 19 PMLA, directed to furnish the grounds of 

arrest in writing as a matter of course, “henceforth”, meaning thereby from the date 

of the pronouncement of the judgment. The very use of the word “henceforth” 

implied that the said requirement of furnishing grounds of arrest in writing to the 

arrested person as soon as after his arrest was not mandatory or obligatory till the 

date of the said judgment. The submission of the learned Senior Counsel Mr Singhvi 

for the appellant that the said judgment was required to be given effect 

retrospectively cannot be accepted when the judgment itself states that it would be 

necessary “henceforth” that a copy of such written grounds of arrest is furnished to 

the arrested person as a matter of course and without exception. Hence, non-

furnishing of grounds of arrest in writing till the date of pronouncement of judgment 

in Pankaj Bansal (supra) case could neither be held to be illegal nor the action of the 

officer concerned in not furnishing the same in writing could be faulted with. As such, 

the action of informing the person arrested about the grounds of his arrest is a 

sufficient compliance of Section 19 PMLA as also Article 22(1) of the Constitution 

of India, as held in Vijay Madanlal (supra). 

  

246. PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 

2005 – Sections 2(f), 3 and 17  

 (i) Maintenance – Entitlement of –  It  is not mandatory for aggrieved 

to actually reside with the respondent at the time of commission of 

domestic violence and merely entitlement to reside in the shared 

household u/s 17 of Act is sufficient to seek relief under the Act – It 

is not necessary that domestic relationship with respondent should 
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subsist at the time of filing of application – It is sufficient if such 

domestic relationship subsisted at any point of time or the aggrieved 

had the right to live in shared household and subjected to domestic 

violence. (Prabha Tyagi v. Kamlesh Devi, AIR 2022 SC 2331 followed)    

(ii) Domestic Violence – Economic abuse – Aggrieved was compelled to 

live separately, payment of monthly maintenance was stopped for 

the last three years and was deprived from getting insurance money 

of her husband after his death – This Prima facie establishes the fact 

of economic abuse constituting domestic violence – Conduct of 

parties even prior to the commencement of the Act, 2005 can be 

taken into consideration while passing order under the Act. 

(Saraswatty v. Babu, 2014 (3) SCC 712 followed).  

?kjsyw fgalk ls efgykvksa dk lja{k.k vf/kfu;e] 2005 & /kkjk,a 2¼p½] 3 ,oa 17  

(i) Hkj.k&iks"k.k & ik=rk & O;fFkr ds fy, ;g vkKkid ugha gS fd ?kjsyw 

fgalk dkfjr gksrs le; og izR;FkhZ ds lkFk okLrfod :i ls fuokl 

djs ,oa vf/kfu;e dh /kkjk 17 ds varxZr lk>h x`gLFkh esa fuokl djus 

dk vf/kdkjh gksuk ek= gh vf/kfu;e ds v/khu vuqrks"k ekaxus ds fy, 

i;kZIr gS & vkosnu izLrqr djrs le; izR;FkhZ ds lkFk ?kjsyw ukrsnkjh dk 

cuk jguk vko';d ugha gS & ;g i;kZZIr gS fd ,slh ?kjsyw ukrsnkjh 

fdlh ,d le; ij jgh gks vFkok O;fFkr dks lk>h x`gLFkh esa jgus dk 

vf/kdkj Fkk ,oa mlds lkFk ?kjsyw fgalk dkfjr gqbZA ¼izHkk R;kxh fo- 

deys’k nsoh] ,vkbZvkj 2022 ,llh 2331 vuqlfjr½ 

(ii) ?kjsyw fgalk & vkfFkZd nq:i;ksx & O;fFkr dks i`Fkd fuokl ds fy, ck/; 

fd;k x;k] foxr 3 o"kZ ls ekfld Hkj.k­iks"k.k dk Hkqxrku jksd fn;k 

x;k ,oa mlds ifr dh e`R;q mijkUr chek jkf'k izkIr djus ls mls oafpr 

fd;k x;k & ;g izFke n`"V;k vkfFkZd nq:i;ksx dk rF; LFkkfir djrk 

gS ftlls ?kjsyw fgalk xfBr gksrh gS & vf/kfu;e] 2005 ds izHkko'khy 

gksus ds iwoZ dk Hkh i{kdkjksa dk vkpj.k fopkj esa fy;k tk ldrk gSA 

¼ljLorh fo- ckcw] 2014 ¼3½ ,llhlh 712 vuqlfjr½ 

Manohar Lal Jain and anr. v. Smt. Urmila 

Order dated 19.07.2023 passed by the High Court of Madhya 

Pradesh in Criminal Revision No. 325 of 2021 (Indore Bench), 

reported in ILR 2024 MP 159 
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Relevant extracts from the order: 

 Since the petitioners are coming in relationship with respondent and before 

2006, they lived together in a shared household, the stand regarding non existence 

of domestic relationship is found without leg. On this aspect, the law laid down by 

Hon’ble Supreme Court in judgment rendered in Prabha Tyagi v. Kamlesh Devi, 

AIR 2022 SC 2331, is condign to quote here:-  

“(ii) Whether it is mandatory for the aggrieved person to reside 

with those persons against whom the allegations have been 

levied at the point of commission of violence?” 

It is held that it is not mandatory for the aggrieved person, when 

she is related by consanguinity, marriage or through a 

relationship in the nature of marriage, adoption or are family 

members living together as a joint family, to actually reside with 

those persons against whom the allegations have been levelled 

at the time of commission of domestic violence. If a woman has 

the right to reside in the shared household under Section 17 of 

the D.V. Act and such a woman becomes an aggrieved person 

or victim of domestic violence, she can seek reliefs under the 

provisions of D.V. Act including enforcement of her right to live 

in a shared household. 

(iii) Whether there should be a subsisting domestic relationship 

between the aggrieved person and the person against whom the 

relief is claimed?” 

It is held that there should be a subsisting domestic relationship 

between the aggrieved person and the person against whom the 

relief is claimed vis-avis allegation of domestic violence. 

However, it is not necessary that at the time of filing of an 

application by an aggrieved person, the domestic relationship 

should be subsisting. In other words, even if an aggrieved person 

is not in a domestic relationship with the respondent in a shared 

household at the time of filing of an application under Section 

12 of the D.V. Act but has at any point of time lived so or had 

the right to live and has been subjected to domestic violence or 

is later subjected to domestic violence on account of the 

domestic relationship, is entitled to file an application under 

Section 12 of the D.V. Act. 
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 In this case, it is undisputed that the respondent is sister-in-law of petitioner 

No. 1, therefore, she has relationship with petitioners. She would be regarded in 

domestic relationship with petitioners.  

 The definition clause mandates that domestic violence has the same meaning 

as assigned in Section 3. As per Section 3 of D.V. Act, domestic violence includes 

causing physical abuse, sexual abuse, verbal and emotional abuse and economic 

abuse. 

 It is established from the record that respondent was compelled to live 

separately. It is admitted fact that earlier Rs.10,000/-was being given to the 

respondent per month as maintenance and now it is stopped since the year 2012. As 

per allegations made by the respondent, the petitioners had also deprived her for 

getting insurance money of her husband after his death. As such the fact of 

economic abuse is prima-facie evinced in favour of respondent. In this regard, the 

law laid down by Hon’ble Supreme Court in judgment Saraswatty v. Babu, 2014 

(3) SCC 712 provides the guidelines. Hon’ble Supreme Court has also held that the 

conduct of parties even prior to commencement of Domestic Violence Act, 2005 

can be taken into consideration while passing the order under the provisions of 

Domestic Violence Act. Under these guidelines, it can be ascertained that since the 

respondent was subjected to domestic violence before the year 2015, she cannot be 

debarred from getting protection under D.V. Act, 2005 in later years. 

  

247. SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION 

OF ATROCITIES) ACT, 1989 – Section 14 A(2)  

(i) Second criminal appeal –  Maintainability – Provision contained in 

section 14A of the Act is with non obstante clause and therefore, 

being a Special Act it has an overriding effect on the provisions 

under the other laws – Appeal shall lie to the High Court against an 

order of the Special Court or the exclusive Special Court granting or 

refusing bail – No bar is put u/s 14A to challenge the fresh order by 

filing an appeal under Sub-section (2) – Thus, appeal u/s 14A(2) of 

the Act is maintainable against a fresh order passed by the Special 

Court rejecting the subsequent application for grant of bail. 

(ii) Non obstante clause – Effect – It is a legislative device to give 

overriding effect to a particular section  or the Statute as a whole, in 
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case of any conflict or inconsistency over the provisions of the same 

Act or other Acts – Purpose is to provide full operation of enacting 

provision without any obstruction. 

vuqlwfpr tkfr ,oa vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e] 

1989 & /kkjk 14 d¼2½ 
(i) f}rh; nkafMd vihy & iks"k.kh;rk & vf/kfu;e dh /kkjk 14d es of.kZr 

izko/kku ds lkFk ukWu&vkWCLVsaVs DykWt gS vkSj blfy, fo'ks"k vf/kfu;e 

gksus ls ;g vU; fof/k;ksa ds izko/kkuksa ij v/;kjksgh izHkko j[krk gS & 

fo'ks"k U;k;ky; vFkok vUkU; fo'ks"k U;k;ky; }kjk tekur iznku djus 

vFkok vLohdkj djus ds vkns'k ds fo:) vihy mPp U;k;ky; ds le{k 

gksxh & /kkjk 14d ds varxZr uohu vkns'k dks pqukSrh nsus ds fy, mi/kkjk 

¼2½ ds varxZr vihy izLrqr djus ds laca/k esa dksbZ jksd ugha j[kh xbZ gS 

& vr% fo'ks"k U;k;ky; }kjk tekur iznku djus ds laca/k esa izLrqr 

Ik'pkrorhZ vkosnu fujLr djus ds uohu vkns'k ds fo:) /kkjk 14d¼2½ 

ds varxZr izLrqr vihy iks"k.kh; gSA 

(ii) ukWu&vkWCLVsaVs DykWt & izHkko & fdlh Hkh Vdjko vFkok vlaxfr ds 

ekeys esa fdlh fof'k"V /kkjk vFkok laiw.kZ lafof/k dks mlh vf/kfu;e 

vFkok vU; vf/kfu;eksa ds izko/kkuksa ij v/;kjksgh izHkko nsus dk ,d 

fo/kk;h midj.k gS & bldk mn~ns’; vf/kfu;fer izko/kkuksa dks fcuk 

O;o/kku iw.kZ izHkkoh cukuk gSA  

Ketan v. State of M.P. & ors. 

Order dated 31.08.2023 passed by the High Court of Madhya 

Pradesh (Indore Bench) in Criminal Appeal No. 7453 of 2023, 

reported in ILR 2024 MP 118 

Relevant extracts from the order: 

 A non obstante clause is generally incorporated in a statute to give 

overriding effect to a particular section or the statute as a whole. The meaning 

of’ non obstante clause’ has been explained in the Advanced Law Lexicon by P. 

Ramnath Aiyar as follows: -  

“Non obstante clause. A clause in a statute which overrides all 

provisions of the statute. It is usually worded:  

‘Notwithstanding anything in....’ Need not always have effect of 

cutting down clear terms of enactment. Enacting part when clear 

can Control non obstante clause.  
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A clause used in public and private instruments intended to 

preclude, in advance, any interpretation contrary to certain 

declared objects or purposes. 

A clause beginning with ‘notwithstanding anything contained in 

this Act or in some particular provision in the Act or in some 

particular Act or in any law for the time being in force’, is 

sometimes appended to a section in the beginning, with a view 

to give the enacting part of the section in case of conflict an 

overriding effect over the provision or Act mentioned in the non 

obstante clause. It is equivalent to saying that in spite of the 

provision or Act mentioned in the non obstante clause, the 

enactment following it will have its full operation or that the 

provisions embraced in the non obstante clause will not be an 

impediment for the operation of the enactment. Thus a non 

obstante clause may be used as a legislative device to modify 

the ambit of the provision or law mentioned in the non obstante 

clause or to override it in specified circumstances. (See page 

364 of Principles of Statutory Interpretation by Justice G.P. 

Singh, 12th Edition 2010.) 

 Thus, it is quite vivid that a non obstante clause is a legislative device 

which is employed by the competent Legislature to give overriding effect in case 

of any conflict or inconsistency over the provisions of the same Act or other 

Acts. The purpose of non obstante clause is to provide the way for full operation 

of enacting provision without any impediment of obstruction of any provisions 

of the same Act or any other Act. The main object is to provide full operation of 

the Act. 

 The appellant has applied before the Special Court by filing application 

with changed circumstances for grant of bail and the said application has been 

dismissed by the impugned order. From reading the entire provisions of Section 

14-A of the Act and as herein-above discussed, the provision is with non 

obstante clause and being a special Act has overriding effect on the provisions 

under the other law. It has been provided under Sub-Section (2) of Section 14-

A that an appeal shall lie to the High Court against an order of the Special Court 

or the Exclusive Special Court granting or refusing bail. There is no bar by the 

legislature under Section 14-A to challenge the fresh order by filing an appeal 

under Sub-section (2). 
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 Considering the provisions of Section 14-A(2) of the Act that Criminal 

Appeal is maintainable against an order of the Special Court or the Exclusive 

Special Court granting or refusing bail, it is an apparent that after rejection or 

withdrawal of Criminal Appeal before this Court and approaching the Special 

Court for grant of bail with the changed circumstances, the order passed by the 

trial Court is fresh order on merit and, therefore, the same can be challenged 

under Section 14-A(2) by filing an appeal. Thus, an appeal under Section 14-

A(2) of the Act is maintainable against a fresh order passed by the Special Court 

rejecting the subsequent application for grant of bail irrespective of the fact 

whether the appeals are mentioned as second, third or fourth. The mere 

mentioning of Criminal Appeal as second, third or fourth would not change the 

right of the applicant to challenge the fresh order. The same has to be treated to 

be first Criminal Appeal and the impugned order can be examined on its own 

merit.   

  

248. SPECIFIC RELIEF ACT, 1963 – Section 16 (c)       

(i) Suit for specific performance of agreement to sell – “Readiness” and 

“willingness” – Continuous readiness and willingness of the plaintiff 

is to be averred and proved – It is a condition precedent to obtain 

the relief of specific performance – Distinction between both the 

terms explained. 

(ii) ‘Readiness’ and ‘willingness’ – Agreement to sell was executed on 

07.06.1993 – Defendant agreed to execute sale deed in favour of 

plaintiff within one year after getting the suit property surveyed – 

Plaintiff has not taken any step in getting the suit property surveyed 

– After lapse of a period of 3 years from the date of agreement, legal 

notice was issued for the first time on 30.05.1996 – Suit was filed on 

09.06.1997 at the fag end of the expiration of limitation – No 

explanation offered for the delay – ‘Readiness’ and ‘willingness’ not 

found proved – Plaintiff is not entitled to an equitable relief of 

specific performance.     

 fofufnZ"V vuqrks"k vf/kfu;e]1963 – /kkjk 16 ¼x½ 
(i) foØ; vuqca/k ds fofufnZ"V vuqikyu gsrq okn & ^^rS;kjh** ,oa ^^rRijrk** 

& oknh dh yxkrkj rS;kjh ,oa rRijrk dks vfHkdfFkr ,oa izekf.kr fd;k 
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tkuk pkfg, & fofufnZ"V vuqikyu dk vuqrks"k izkIr djus dh ;g iwoZorhZ 

'krZ gS & nksuks 'kCnksa dk varj le>k;k x;kA  

(ii) ^^rS;kjh** ,oa ^^rRijrk** & foØ; vuqca/k fnukad 07-06-1993 dks fu"ikfnr 

gqvk Fkk & izzfroknh us oknh ds i{k easa okn lEifRr dk losZ gksus ds 

ckn ,d o"kZ ds Hkhrj foØ; i= fu"ikfnr djuk r; fd;k Fkk & oknh 

us okn lEifRr dk losZ djkus gsrq dksbZ dne ugha mBk;k & vuqca/k 

fnukad ds 3 o"kZ mijkar izFke ckj fnukad 30-05-1996 dks fof/kd uksfVl 

fn;k x;k & ifjlhek dky ds volku le; ij okn fnukad 09-06-1997 

dks izLrqr fd;k x;k & foyac dk dksbZ Li"Vhdj.k ugha fn;k x;k & 

^^rS;kjh** ,oa ̂ ^rRijrk** izekf.kr ugha ikbZ xbZ & oknh fofufnZ"V vuqikyu 

ds U;k;laxr vuqrks"k dk vf/kdkjh ughaA 

Pydi Ramana @ Ramulu v. Davarasety Manmadha Rao 

Judgment dated 10.07.2024 passed by the Supreme Court in Civil 

Appeal No. 434 of 2013, reported in (2024) 7 SCC 515 

Relevant extracts from the judgment: 

  There is a distinction between the terms ‘readiness’ and ‘willingness’. ‘Readiness’ 

is the capacity of the plaintiff to perform the contract which includes his financial 

position to pay the sale consideration. ‘Willingness’ is the conduct of the party. In 

the instant case, even according to the concurrent findings recorded by the courts 

below, it would emerge that the plaintiff had been able to successfully prove the sale 

agreement dated 07.06.1993 Ex. A1 on which date ₹ 2,005/- was paid by the plaintiff 

to the defendant. The evidence on record tendered by plaintiff came to be accepted 

by all the courts and judgments of courts below would also indicate that further 

amount towards sales consideration in a sum of ₹ 17,000/- was paid by plaintiff to 

defendant on 23.06.1993 and same was endorsed by him.  

  As rightly pointed out by the trial court, the respondent-plaintiff has not 

produced any satisfactory evidence to prove his readiness and willingness. As regards 

‘willingness’ of the plaintiff to perform his part of the contract, the conduct of the 

plaintiff warranting the performance has to be looked into. The following conduct of 

the plaintiff warrants consideration: 

(a) Plaintiff got issued legal notice nearly after two years after the expiry of one 

year period as prescribed in the agreement. 
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(b) Plaintiff has not brought anything on record to prove that he contacted the 

Defendant after the expiry of one year period and was interested in finalising 

the deed. 

(c) There was total inaction of the Plaintiff from 06/06/1994 (expiry of one year 

period) to 30/05/1996 (Date of issuance of legal notice) 

(d) Suit was filed on 09/06/1997 i.e. after a period of more than one year from the 

date of issuing of legal notice. Said delay has not been sufficiently explained 

by the Plaintiff. 

  The continuous readiness and willingness is a condition precedent to grant the 

relief of specific performance. The trial Court has rightly held that plaintiff has not 

sufficiently explained and proved that he was always ready and willing to perform 

his part of the contract. 

  

249.  SPECIFIC RELIEF ACT, 1963 – Section 20 

  TRANSFER OF PROPERTY ACT, 1882 – Sections 41 and 52  

Suit for specific performance of an agreement to sell – Doctrine of 

‘lis pendens’ – Applicability – Plaintiff and defendant No. 3 entered into 

an agreement to sell the suit property – Since defendant No. 3 was likely 

to alienate the property, plaintiff filed suit for injunction against 

alienation –Temporary injunction was granted in his favour – On the 

same day defendant No. 3 executed release deed with respect to suit 

property in favour of his son defendant No. 4 – During the pendency of 

suit, he transferred the land through sale deed to defendant nos. 1 and 2 

– Plaintiff filed suit for specific performance – Defendant nos. 1 and 2 

claimed themselves to be bona fide purchasers u/s 41 of the Specific Relief 

Act – Sale deed executed by defendant nos. 3 and 4 are illegal due to 

doctrine of ‘lis pendens’ – Therefore, defendant nos. 1 and 2 cannot claim 

themselves to be bona fide purchaser for valuable consideration and no 

protection u/s 41 of 1882 Act would be available to them – Release deed 

executed by D-3 in favour of D-4 and sale deed executed by D-4 in favour 

of D-1 and D-2 held to be without any legal sanctity – Defendant No. 3 

directed to receive remaining amount of sale consideration and to 

execute the sale deed.   
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fofufnZ"V vuqrks"k vf/kfu;e] 1963 & /kkjk 20 

lEifRr varj.k vf/kfu;e] 1882 & /kkjk,a 41 ,oa 52  

foØ; vuqca/k ds fofufnZ"V vuqikyu ds fy;s okn & fopkjk/khu okn dk 

fl)kar &  iz;ksT;rk &  oknh vkSj çfroknh Øekad 3 us oknxzLr laifRr ds 

foØ; ds fy, ,d vuqca/k fd;k & pwafd çfroknh Øekad 3 }kjk laifRr dks 

varfjr djus dh laHkkouk Fkh] oknh us varj.k ds fo:) fu"ks/kkKk ds fy, 

okn izLrqr fd;k & mlds i{k esa vLFkk;h fu"ks/kkKk iznku dh xbZ & mlh 

fnu çfroknh Øekad 3 us mldss iq= çfroknh Øekad 4 ds i{k esa fookfnr 

laifRr ds laca/k esa foekspu foys[k fu"ikfnr fd;k & okn ds yafcr jgus ds 

nkSjku] mlus foØ; foys[k ds ek/;e ls çfroknh Øekad 1 vkSj 2 dks Hkwfe 

gLrkarfjr dj nh & oknh }kjk fofufnZ"V ikyu ds fy;s okn izLrqr fd;k 

x;k & izfroknh Øekad 1 o 2 us Lo;a dks fofufnZ"V vuqrks"k vf/kfu;e dh 

/kkjk 41 ds varxZr ln~Hkkfod Øsrk gksuk crk;k & çfroknh Øekad 3 vkSj 

4 }kjk fu"ikfnr foØ; foys[k fopkjk/khu okn ds fl)kar ds dkj.k voS/k gS 

& blfy,] çfroknh Øekad 1 vkSj 2 Lo;a dks lizfrQy ln~Hkkfod Øsrk gksus 

dk nkok ugha dj ldrs ,oa mUgsa vf/kfu;e] 1882 dh /kkjk 41 ds varxZr 

dksbZ lqj{kk miyC/k ugha gksxh & Mh&4 ds i{k esa Mh&3 }kjk fu"ikfnr fueksZpu 

foys[k vkSj Mh&1 vkSj Mh&2 ds i{k esa Mh&4 }kjk fu"ikfnr foekspu foys[k 

dks fcuk fof/kd ekU;rk ds gksuk vfHkfu/kkZfjr fd;k x;k & çfroknh Øekad 

3 dks 'ks"k izfrQy dh jkf'k izkIr djus ,oa foØ; foys[k fu"ikfnr djus gsrq 

funsZf'kr fd;k x;kA   

Chander Bhan (D) through LR. Sher Singh v. Mukhtiar Singh 

and ors.  

Judgment dated 03.05.2024 passed by the Supreme Court in Civil 

Appeal No. 2991 of 2024, reported AIR 2024 SC 2267 

 Relevant extracts from the judgment: 

   The object underlying the doctrine of lis pendens is for maintaining status 

quo that cannot be affected by an act of any party in a pending litigation. The 

objective is also to prevent multiple proceedings by parties in different forums. The 

principle is based on equity and good conscience. This Court has clarified this 

position in a catena of cases. Reference may be made here of some, such as: 

Rajendra Singh v. Santa Singh, AIR 1973 SC 2537, Dev Raj Dogra v. Gyan 

Chand Jain, (1981) 2 SCC 675 and Sunita Jugalkishore Gilda v. Ramanlal 

Udhoji Tanna, (2013) 10 SCC 258. 
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  Keeping this in mind, the explanation to Section 52 which was inserted by 

the Act No. XX of 1929, clarifies that pendency of a suit shall be deemed to have 

commenced from the date on which the plaintiff presents the suit. Further, such 

pendency would extend till a final decree is passed and such decree is realised. 

  In the facts of the present case, the suit for permanent injunction was filed on 

21.07.2003 which is prior to the execution of release deed, i.e., 28.07.2003. Thus, 

since the release deed is executed after the suit for temporary injunction was filed 

by the appellant, the alienation made by respondent no. 3 in favour of respondent 

no. 4 would be covered by the doctrine of lis pendens. 

  In other words, the appellant filed a suit for permanent injunction on 

21.07.2003 and obtained an order of temporary injunction on 28.07.2003. As on 

21.07.2003 the doctrine of lis pendens would take its effect. The release deed 

executed by respondent no. 3 in favour of respondent no. 4 was of 28.07.2003, 

which is subsequent to the filing of the suit. Respondent no. 4 executed the 

registered sale deed in favour of respondents 1-2 on 16.06.2004 which is during the 

operation of the temporary injunction order. Thus, the alienation made by 

respondents, cannot operate against the interests of the appellant considering he had 

obtained an order of temporary injunction in his favour. The same position has been 

held by this Court in a recent decision of Shivshankara and anr. v. H.P. Vedavyasa 

Char, 2023 SCC OnLine SC 358 which has similar facts in the context of an 

injunction order. 

  Once it has been held that the transactions executed by the respondents are 

illegal due to the doctrine of lis pendens the defence of the respondents 1-2 that 

they are bonafide purchasers for valuable consideration and thus, entitled to 

protection under Section 41 of the Act of 1882 is liable to be rejected. 

  Consequently, the Release Deed dated 28.07.2003 executed by respondent 

no. 3 in favour of respondent no. 4 and the Sale Deed dated 16.06.2004 executed 

by respondent no. 4 in favour of respondents 1-2 is held to be without any legal 

sanctity. There was an order of temporary injunction operating at the time when 

these transactions were made and the alienation made by the respondents cannot 

operate to the disadvantage of the appellant. Since the parties to these proceedings 

are bound by the doctrine of lis pendens the respondents 1-2 cannot take the 

protection of bonafide purchasers for valuable consideration. 

  
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250.  TRANSFER OF PROPERTY ACT, 1882 –  Section 52 

 REGISTRATION ACT, 1908 – Section 17 

(i) Doctrine of lis pendens – Whether impleadment of such a transferee 

pendent lite who undisputedly had notice of pending litigation is 

permissible? Held, Yes – Subsequent transferees, who acquired 

interest in the property through sale deed, would be able to protect 

his interest in the capacity of party to the suit.  

(ii) Registered sale deed – Whether a registered sale deed can be held to 

be void because it was executed during pendency of a suit in relation 

to suit property? Held, No – It merely renders rights arising from 

such transfers as subservient to the rights of the parties to the 

pending litigation and subject to any direction that the Court may 

pass thereunder. 

 lEifRr varj.k vf/kfu;e] 1882 & /kkjk 52  

 jftLVªhdj.k vf/kfu;e] 1908 & /kkjk 17 

(i) yafcr okn dk fl)kar & D;k ,sls okndkyhu varfjrh dks i{kdkj ds :Ik 

esa la;ksftr fd;k tkuk vuqKkr gS ftls fufoZokfnr :Ik ls okn yacu 

dh lwpuk Fkh \ vfHkfu/kkZfjr] gk¡ & i'pkr~orhZ varfjrh ftlus lEifRr 

esa foØ; foys[k ds }kjk fgr vftZr fd;k] og okn ds i{kdkj ds :i 

esa vius fgr dk cpko dj ldsxkA  

(ii) iathÑr foØ; foys[k & D;k okn yacu ds nkSjku okn laifRr ds laca/k 

esa fu"ikfnr ,d iathÑr foØ; foys[k dks 'kwU; Bgjk;k tk ldrk gS\ 

vfHkfu/kkZfjr] ugha & ;g ek= ,sls varj.k ls mn~Hwkr vf/kdkjksa dks yfEcr 

okn esa i{kdkjksa ds vf/kdkjksa ,oa U;k;ky; }kjk ikfjr funsZ'k ds v/khu 

j[krk gSA  

Yogesh Goyanka v. Govind and ors.  

Judgment dated 10.07.2024 passed by the Supreme Court in Civil 

Appeal No. 7305 of 2024, reported in (2024) 7 SCC 524 

Relevant extracts from the judgment: 

 The fulcrum of the dispute herein concerns the impleadment of a transferee 

pendente lite who undisputedly had notice of the pending litigation. At the outset, it 

appears pertinent to reiterate the settled position that the doctrine of lis pendens as 

provided under Section 52 of the Act does not render all transfers pendente lite to be 

void ab-initio, it merely renders rights arising from such transfers as subservient to 
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the rights of the parties to the pending litigation and subject to any direction that the 

Court may pass thereunder. 

 The mere fact that the RSD was executed during the pendency of the 

Underlying Suit does not automatically render it null and void. On this ground alone, 

we find the Impugned Order to be wholly erroneous as it employs Section 52 of the 

Act to nullify the RSD and on that basis, concludes that the impleadment application 

is untenable. 

 Contrary to this approach of the High Court, the law on impleadment of 

subsequent transferees, as established by this Court has evolved in a manner that 

liberally enables subsequent transferees to protect their interests in recognition of the 

possibility that the transferor pendente lite may not defend the title or may collude 

with the plaintiff therein [See the decision of this Court in Amit Kumar Shaw v. 

Farida Khatoon, (2005) 11 SCC 403 and A. Nawab John v. V. N. Subramaniyam, 

(2012) 7 SCC 738]. 

 Similarly, we also find fault with the order of the ADJ and its misplaced 

reliance on Bibi Zubaida  Khatoon v. Nabi Hassan Saheb, (2004) 1 SCC 191. The 

only principle emerging from the judgment of this Court in Bibi Zubaida (supra) is 

that transferees pendente lite cannot seek impleadment as a matter of right and to that 

extent, we agree with the ADJ. However, Bibi Zubaida (supra) does not place a bar 

on impleadment of transferees who purchase property without seeking leave of the 

Court. 

  

 

 

Nothing is better than reading and gaining more 

and more knowledge 

–  Stephen Hawking 
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                                                        PART – IIA 

GUIDELINES ISSUED BY HON’BLE SUPREME COURT FOR 

EFFECTIVE IMPLEMENTATION OF PROHIBITION OF 

CHILD MARRIAGE ACT, 2006 

  The Hon’ble Supreme Court in Society for Enlightenment and Voluntary 

Action & anr. v. Union of India & ors., 2024 INSC 790 held that despite the 

enactment of the Prohibition of Child Marriage Act, 2006, the rate of child 

marriages in our country continues to remain alarmingly high. Acknowledging the 

same, the Hon’ble Supreme Court has issued guidelines thereby encouraging 

stronger enforcement mechanisms, promoting awareness programmes, providing 

for appointment of Child Marriage Prohibition Officers and having a 

comprehensive support system for child brides – including education, healthcare 

and compensation and also, to ensure the protection and welfare of vulnerable 

minors.  

 There are various heads in which guidelines have been issued namely, Legal 

enforcement, judicial measures, community involvement, awareness campaigns, 

training/capacity building, educational and social support, monitoring and 

accountability, technology-driven mechanisms for reporting child marriages and 

funding and resources. The guidelines pertaining to the head of Judicial measures 

are reproduced below: 

B. Judicial Measures 

1. Empowering Magistrates to take Suo Motu Action and Issue Preventive 

Injunctions 

1.1. All Magistrates vested with authority under Section 13 of the 

Prohibition of Child Marriage Act, 2006, are directed to take proactive 

measures, including issuing suo motu injunctions to prevent the 

solemnization of child marriages; and 

1.2. Magistrates are encouraged to particularly focus on "auspicious days" 

known for mass weddings, when the occurrence of child marriages is 

notably high. Upon receiving credible information or even upon 

suspicion, Magistrates should use their judicial powers to halt such 

marriages and ensure child protection. 
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2.  Exploration of Special Fast-Track Courts for Child Marriage Cases 

2.1. The Union Government, in coordination with State Governments, 

is directed to assess the feasibility of establishing special fast-track 

courts exclusively to handle cases under the PCMA. These courts 

will expedite case proceedings, thereby preventing prolonged 

delays that often lead to additional harm for the affected children; 

and 

2.2.  A status report on the establishment, resource allocation, and 

potential effectiveness of these fast-track courts shall be submitted 

to this Court within a year from now onwards. 

3.  Mandatory Action Against Neglectful Public Servants 

3.1. It is directed that strict disciplinary and legal action be taken 

against any public servant found to be in deliberate neglect of duty 

concerning child marriage cases within their jurisdiction. As 

stipulated under Section 199(c) of the Bharatiya Nyaya Sanhita 

(BNS), 2023, public officials who fail to act in child marriage 

cases, particularly, those with knowledge of imminent marriages, 

shall be subject to stringent punishment. This direction is aimed at 

reinforcing accountability among public officials and ensuring 

that child marriage cases receive immediate and appropriate action 

at all administrative and enforcement levels. 

  

 

Life should be great rather than long 

– Dr. B.R. Ambedkar 
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