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VENERATIONS

Hon'ble Shri Justice D.P.S Chouhan,
Administrative Judge of the M.P. High Court,
Jabalpur has been appointed as the Chairman,
Judicial Officers Training Institute, M.P. High
Court, Jabalpur.

The Institute fillmate the occasion.
\
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GOOD JUDGMENT COMES FROM EXPERIENCE AND
EXPERIENCE COMES FROM GOOD PRACTICE. HAVE
PRACTICE.
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ADDRESS ON THE LOK ADALAT INAUGURATION AT
GWALIOR ON 29TH AUGUST, 1998

by Hon'ble Justice Shri D.M. Dharmadhikari,
Chairman H.C.L.S.C. now Executive Chairman M.P.S.L.S.A.

Hon'ble Jushce Dr. A.S. Anand,
Executive Chairman, National Services Authority.

Hon'ble Chief Justice A.K. Mathur,
Patron-in-Chief, High Court Legal Services Committee.

Hon'ble Judges, Lawyer Friends, and Hon'ble Citizens present on this
occasion.

We are happy to find amongst us Hon'ble Justice Dr. A.S. Anand, in his
official capacity as Executive Chairman of National Legal Services Authority.
His presence has inspired all of us, to gear up our efforts in making this Lok
Adalat a success.

The experiment of Lok Adalat at High Court level in Madhya Pradesh is
recent. After constitution of the High Court Legal Services Committee under my
Chairmanship, the First Lok Adalat was held on 25th of April, 1988 at Jabalpur
main seat of the High Court. Since it was maiden Lok Adalat, we could settle
amicably, with the help of parties and their lawyers about 100 cases. ’

In my humble opinion, it is not important as to how many cases we could
settle; what is more important is whether we could create a proper climate and
psyche of the litigating public to motivate them to patch up their differences by
mutual talks and negotiations.

In Bible,-there is a gospel which advics : “Agree with thine adversary
quickly, whiles thou art in the way with him”. Our father of the Nation, Mahatma
Gandhi had also a brief stint as a Barrister in South Africa before he plunged
into public life. In that short period in legal profession, he through out by his
conduct set an example that a lawyer can also in his profession serve the
society by encouraging the party he represents to settle his differences with the
opposite party by mutual talks and negotiations. With that experience in legal .
profession all his life he had been insisting on spiritualisation of legal profession

- as he has been trying till his sudden end of life to spiritualise politics. Lok Adalat
is one such attempt to spiritualise the legal and judicial system of dispensation
of justice.

When there is a difference or dispute between parties there are three
options. The first is to fight with the adversary to the finish and in that process
suffer the torturous process in law courts. The second is to suffer the injustice,
if there be any, committed by the opposite party, thinking that to fight against
it would not bear fruit within a reasonable period. Third option, which the new
methodology of Lok Adalat offers, is to try to approach the opposite party to sort
outand settle amicably the differences with him. Of the above mentioned three
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options the last option is the best, because in choosing it the two parties
involved, try to look at the dispute from each others point of view and make a
joint effort to find out a via media or a solution which would satisfy to an
appreciable extent both of them. This involves some ‘give and take' on part of
both the parties and results in restoration of congenial relationship between
them. For the third option, therefore, a workable remedy has to be provided.
. This amounts to spiritualisation of process of dispensation of justice where on
party tries to give justice to the other party through the medium of Lok Adalat.

It is necessary that our Law Courts and the legal process should make
available to the parties the third option mentioned above.

Onthis occasion, | would also like to bring to the notice of Hon'ble Executive
Chairman of the National Legal Services Authority some practical difficulties
which we experience in conducting Lok Adalat at the High Court level. At the
High Court level, Lok Adalats are being organised mainly for the pending cases
which, to some extent, can be handled and disposed of by mutual settlement
in the regular court itself. That is not to say that such conciliation sessions are
not helpful if they are periodically held in the High Court. We experience that
in the provisions of the Act there is a lacuna. There is no procedure laid down
so that fresh cases, which may be instituted on the judicial side to involve the
parties in a long course of litigation, be directly entertained in the Lok Adalat for
their satisfactory disposal in mutual interest of both the parties. If the parties
seek a reference of a noticed but the mutual negotiations ultimately fail, there
is nothing in the provisions of Legal Services Authority Act that the party
approaching and having spent unsuccessfully some period in Lok Adalat, can
institute the same case in the regular court without bar of limitation obstructing
its normal course.

The second discouragement to reference of fresh cases to Lok Adalat is
that the Lok Adalat is unable to grant any interim relief. The Lok Adalat at the
most, soon after the institution of the case, can send a notice to the opposite
party to appear for negotiations and settiement. Some mechanism has,
therefore, to be worked out so that as and when necessary the case instituted
in the Lok Adalat directly may be referred to the regular Court and vice-versa
depending upon the nature of the case and request of the parties. | also take
this opportunity to make a suggestion that provision for separate Legal
Services Sub Committee be made in High Court where the High Court is
functioning at more than one place. One common committee for High Court for
all the Benches has to face many constraints in conducting Lok Adalat
programmes. We expect the Hon'ble Chairman to give valuable suggestions
and advice to make the legal provisions more practical and effective.

| thank all the dignatories, the member of the Legal profession and citizens
present on this occasion and request them to extend full support and
encouragement to the Lok Adalat movement.

Thank you all.
®
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I AEER B A o gL WIS SH THK BRIATS! Bl BRI DI AABRI
T Y 9% S fRAG B g TYATd RIE WU W B Fh 8 | T4
3T B G FAiTd FRTAT 7 1955 & ged 7 qd Reafd o s
(ferie 3%) T TA PR G € | ST g B 7S Are Al vd IR
28 9 30 F1 Yo HR | I§ I W B A | $9dT 31f I8 gan b
59 gferares) @1 arg # gd Rfy & Afafera 891 8 @ S/ 97 BT A
TF URA BRAT BN AT AT I AT e 7 WBR Y oAl 8
1 Ufary @ VT ISR W 81 T R |

T T IR SURT B3l b Al Aiyare U1 e uRqd el bRl
I e # S9e %g e a8 S S gd JJURAR & HROT T
UefTa B T o, H W o WEd & a1 9l B | O SN A U
= B I W ufyard) SuRerd 781 gan g =marerg J yfiard @ favg
ge)oT H Tep el HTadl URH # g yH Al #) wed vg uiRa
fora 1 @1 BT | IR I B AR P giare S RIS 1R g
FE FH [ I ITRAG UG T &1 AHR & g YR I 79
W PR W IR B BN o9 98 9 07 IR 96 I R B
IFBR B geoT BN | offea afe dfdard] IaR arg 9 IR el bRl
IIEd] g a1 B ATerdl BT UlTuRIE B B $T6T Uhe BN Al ~AITAd
AT B A AS TE G | RTAT IH T qd | A AP AG G
fe5 T8 S ey TR BR TUT YU QY W Afbd @Y F [T P
e R YR B | AT BH TG TP PE A © (b GBRY H HiArd
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¥ SrRIGE § 9T T8 o § 91 dae S9 fF SuRerd gar ® i fiF
P I BT YHOT Wi FAG € B UL B O (INTGHT) A
TR B 7 o1 | T9 1 g8 37 AR A Tb TR BR Bl DR I
g U IR & ATy SY dfud T8 BR Ga | i e a8
o gxoT # ift T @ areRen (W) W gare (RIR) &1 8 & B |
Ig 91 I & GRIA1 W WE § G | FaeR Alhar Wit & e
18 . 2(2), (3) & WAL rAATFHT & RTAH THHR] DI AT—I ATHA
$ GOy § AT B GHY ©Y J AT HRA B ATBR B |

9 UPHR 97 & UEHH B 59 AT H YA T A1 = B b
URiaTe & fa%g e <2 Ul § Sa UTaETE & S JATde I IR
TR B Ifrardar T8 B | S9! 3907 © P 98 U1 e 0F UK B
Jrerar 7 Y B | SR WU I TE S fF e 9F UK e fhan
T & @ gRmH BT | RATd 3 SRt uTaeT I8 g9 € 3 wfcrardy
I U1 IS UF UG FRAT © A1 Fharal P a1 T w8 |
serfe frared) @1 Saa waE g1 AfeR R o @ 5 aft 9' W
A IR |, 779 | SHS favg 1o el srdard! 1 7 ot |, 98 YaRY
H W O AR § A1 98 JMMAST UH < F I | ey iRgad BRol
T YR W IMAGT T3 WIHR PR FIAR < G| 39 PR I
graaT ufard! @ forg g # e R @1 gora wRar § 7 5 9o
IR B I wRa B |

TG SR a1 8 FHM R IR | e VAT AT I
THR TR TH? Y: A UTaem= o g dt 1 8r 5 37287 8@ (Good
Cause) T AT TATK & | 1964 & SW Ieoiad GG B TR 20 EY
HHIG E <@ AT B, W] 2gd (Good Cause) T YA TP
(Sufficient Cause) JEIfd WETT (Similar) 8 F&Hd & WG A=, FHHY
3rreT WdHH (Identical) F& AT ARY | ST o1ef T” goM b 97 B
3 U5 & FR1eR0 & fog qd orgulRefyy & vy # girar) @1 smde=
T 3BT aGP DI WHI T GG 2 | U TP DI A TD I TGP
WL P DI ATILIRAT el 8 | 7T 3R Haat ONeHE AT ATH B |
O 3 wrauTl @ IfaRe e 9 I 4, 9 den I 13 ¥ yui@
&q® (Sufficient Cause) ¥&& &1 YA foram |
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¥ 7ar ok Bre) 31 81 9l & a1 U ot f¥shY el Simarel R 'q
PIRIATE B HD | .
- 9:7 T 39 9F IS giare) 7 ua fBan e g8 sfded o afe

T A SRAGR g @1 ufare @1 &1 AT Iude g |

Tfe ypRor 7 <ifo wu A gars (BaR) gax gexv ol & forg
fufRa gam & O w@rIfdes wU & T e UF SRAIGR B 81 & a9
gt fofa & uvera It g8 Fot et @ srig © a1 e 9 . 13
@ I U uefg ol R PR a1 & 3de U5 € 9ol 8 | I8
SUAR 3= SUER 31did & SifaRad 2 |

Ife QI I & THY I7 ST G AR () S FAY 9:7 P A
T U BT & 0T 98 ST UF ey | R o) a1 § 99 a8
T AT W BRI B HIIAE] H T of FH N O SraRey] (W) & AAg
AT SIS UF UG 83N AT | IR Bact I8 BN b g8 Yo 3faveq B
A TF deHR FIAE H AF TG o FH | , _

Ig & 72 6 U e 93 & ARIRYT 8 3701 8P ADRIHD
gfe ¥ T SeRAE® faR & o =1y | ufhar weeh ffy <ifss =&t
2 fig = & Igaed Wik §q B | sfrer e wroier 1998 (2) A

1. ve. 1. g8 180»79!17)‘27 R 3A BRI B B o The procedural
law is always subservientto and is in aid to justice. Any interpretation
which eludes or frustrates the recipient of justice is not to be

followed. TE! IT0 FARTHT fAeg cTeHiars 1981 (Il) f3.91. 99 # 37 =]
H B8 8 “Time fixed for filing written statement U/O 8 R. 10 may be
extended exercising powers u/s 148 and 151. Provisions are not
penal but are designed to fecilitate justice”.

B U I GaTaaraey 94 3 THec FAN T.377.37T7. 1991,
ifgar 157 &1 < Brm A @8l T fB “In a case the other

defendants appeared and were contesting the suit but defendant No.
1 did not. When defendant Nos. 2 to 5 already started to lead their
evidence defendant No. 1 appeared and sought to assign good
-cause. The trial Court as also High Court treated his application to
participate in the proceedings as a petition under 0.9 R. 7 CPC and
rejected the same but he was allowed to participate in the proceedings

and also examine his witness.
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Fel B acad T8 B [ e 7 ARER 39 | wavor @) Refa,
aRRef R IR wve geae RIaaqdas ey fafieg w1 a1ty va
HRYN BT S AT |

37 geeidl Sl fagRl & it <7 H FEd 8 961 9 39 UPR 8
1. Darl AR 4. T« 7. forear =rarefter, v.8m9.317. 1989 4.4.

2371

2. UK e fA. o199, T.3M4.3R. 1961 Ficd 2871
. PIIGAR . TTARTE, T.7T.301R. 1994 T.301. %1 372 (STT91=) |
4. <Fell SEEgHE f3. WA, T.STH.SR. 1982 TECA 1591

TR 8 SIS A% Wadiars 1988 (1) 7.9, fAweft Aicw 190
B FTAR U Uel Ay PR a3 &g QU omdes u3 & a1 euy
T3 UK B B e e s e 2

SR URT 141 Y. BT Ieoid 67 8 | SHAD] & Sgavd T8 g1l
g 5 o7 9 AUH. & AT B T arell HTIATE! &7l § FIRT B oA
379 Y FENEH ERT W HR A1 741 & 6 SrIaey’ e & fia a.
9 & 3fCI PrIATe! © | AT AT UfhAT Iral & forg . 9 AW, B TS
2 a8 S vy # ARy sriard) o emew 9 & ST B SWa forg
ff @y 8rft | o wfcrardl/meft A e emded U= o 9 1. 13 WU H. &
et wga b o Swe aquRufy # e & @ S¥ g e
W AN T BRAE! . 9 . 9 WU |uldd gRT 141151 i &
FHd B |

TO BE JUDGE

® Develop your ability to concertrate, relax and listen. Being
receptive in the right frame of mind helps. You absorb a lot
without reaching to it emotionally or letting your ego intervene.

= B9 8g
©® 37TY-37Y1 &7l BT SUANT U foIed BIbR #1901 B+ H d dA1d
J qa e H R | THRIAS TR | g B fawa &
31U 378 P W UEAY FIR W A FHS FHhd ¢ |
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el T RTS8 99 QRaererd @1 Sudiier Jefgel g Sl g |

R ) & THI—orT ¥ gHR URRT sl SR & A @
f RIHT B GRT BRA ISl & | YT B Y GH FHI-HT R e
919, Tfiie Fgfd & HRU B & © | IGH (B YHR B FehrE
& o | T8 B9 TEle S § 5 Wafd B R W U YR
B TR, ITHOT AR IYHAT B © | STHIET Td IHT &b I TRVl
¥ g ameNy QRAP] @) U GIH PR o § 98 BH BARI DA Ul
PN A & T FAIY B AN o & | T AR Rfg 31 ga=ian A g
Td G BId TEd © | _

T WA H EF U8 O § N Rl ¥ GRS ATl R
e o garrs oY | S91 G 1R ¥ EARI g, & 8¢ ST § Wi
AR" B w9 4 g Rl B B | 97 qIopt & 9T q1 g Bl e
B Bo @ IR B ISRAMAT ORV PR o © | 7 a@fd 4, 1 dven
A B GRS gorars off S ao e uRfd ave @ Reer), <l
gIRT ® 9 faer el feie & a9 S9a iate = =nfed | afem an gwen,
e grae Fufed @R W € e I FHY S GRID] Bl eIl
uedl ® a9 Sueel T & unhl B | e-a fagfy 8 arch ® 5 gwre
et <) off | @fda fady &1 @ eiic 7€ e {6 a8 geas 29 & gd
Ay=aRe wu ¥ 39 ey 4 yfafe oxe I | 98 fdd a1 Sl
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81 A1 I € K I el Bl B A1 SN MBI BIAT & JAU W W
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B Qe dierd T8l & ao o & o 59 ot a8 ol @
T4 39 TR el @1 STl 8 T FY <d B | 9w & ford &m A
Aged A3 &1 @ <A € 9 3feng oM W Jad afad v8d & 9 oud A
fagon, sifigan, fRwer [T 2 81 Ik & e dererg | war
€ 9 o1 R A WX S9! Jfafe 8l & g A § A g9 S R
% foru srerar S19 A1 aygeh BN, vaford o &R 9 4l e 7g e
B O 2 | e Afe BE 9 vurer | S & 99 W Ras (Aifad
TR 4 a1 T & 99 g @ seuatyy & forg firy < <@ oy
T T A0 oy qReare Tererd ¥ i aR1E € 9 AR a3 s
ot & ) AREd & S9 Al @1 o o W g ol B [ SR
% Jfed PR Xz © | I8 FEl 81 9ad1 © 5 TN ugfd R @ erfdeiRa
FRA B A B DA T8 FART JAY A1 B B, I8 rgfa va qrygef f
2 | U8 99 P TIR] SUATI, ST, ATET  ATIRATE BT TG
A B | |

TAR 9 WEER &1 e RITHT U8 vd I a8 & {5 g9R 39
UBR B P b HRY EH I W UGl DI 89 YD B AgUATT A
dfd A 8 & 1 AU S T B WS BA A §, T AT AR
& | f9 TR B4 JRID] B ATGTIDBA] & S JTHY 3 Sl BT A FHH
U AR |

S PR B AT T a8 anaeEs ¥ i & SR we 9§ i wde
D U F W gIB] Bl dfderd G Pl dller < dU1 9IS § ) [aq
HY F T 9E H aRYl, AU ER $9 A B Sifad W |

He who destroys a good book, kills reason itself, kills
the image of God, as it were in the eye.
- MILTON JOHN

With every book you buy, you add a millimetre of your
mental stature.
HAR DAYAL
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HIGH COURT CIRCULAR

D.0. NO. 1111/iii-2-3/74 (304-2)
JABALPUR DT. 23RD JUNE 1998

Subject : Providing Free Legal Aid to the accused persons as and when
required by them.

~ On the subject mentioned above. | am directed to inform you that the
Hon'ble Chief Justice has been pleased to issue the following instructions for-~
prompt future guidance and compliance :

“Ilt has been decided that as and when'accused is produced before the
court, the concerned Presiding Officer shall enquire from the accused if he
is not being represented by a Lawyer, whether he requires any free Legal
Aid and if the accused requests for free Legal Aid, the Presiding Officer
shall immediately summon the Legal Aid Officer of the District and ask him
to move the authorities for providing free Legal Aid to such unrepresented
accused right from the inspection of the case, but he shall not be permitted
to engage a private Counsel.”

Please to circulate the above insturctions to all the Judicial Officers working
in your District for information and strict compliance in future.

MEMORANDUM NO. A/10022/111-2-9/40- (1) (12) JABALPUR.
THE 14TH NOV. 1981 ISSUED BY HIGH COURT OF M.P.

Subject : Presentation of Criminal Appeals and Revisions and Bail Petitions in
the courts of Additional Sessions Judge, Khargone and Barwani.

| am directed to invite your attention to your Office orders No. g/I-15-2/81,
dated 24-8-1981 and No. Q/I-15-2/81, dated 11-9-1981, and to advise you to
kindly ‘withdraw the said orders immediately and to issue instructions that
Additional Sessions Judges at Khargone and Barwani may receive memorandum
of Criminal Appeals and Revisions, as provided under notes to rules 309 and
320 of the Rules & Orders (Criminal), and consider bail petition, if any, pass
suitable interim orders, and thereafter to send the concerning order-sheets for
registration in your office and for passing formal orders under sub-section (2)
of Section 381 of the Code of Criminal Procedure.

® “YOU NEED ONLY THREE THINGS TO GET TO THE
TOP, L.E. TIE (TALENT, INTIGRITY AND EFFICIENCY).”

@ “THEONLYJOBYOUSTARTAT THE TOP IS THAT YOU
DIG A HOLE.”




TIT-BITS

1. CONTRACT ACT SECTION 72 AND ARTICLE 24 LIMITATION ACT (1963)
AIR 1998 SC 1629
MUNICIPAL CORPORATION VS. BOMBAY TYRES INTERNATIONAL LTD.

The Municipal Corporation supplied water to the respondant end charges
were recovered from the respondent. Municipal Corporation framed appropriate
rules and bye-laws. The rules were challenged and were not held in-valid for
want of competence but on the ground that provision made was not clear.

Payment of charges is to be treated as made under mistake. Refund has
to be claimed within reasonable time from date. Rules is struck down. Fact
whether tax payer has passed on the burden of water charges to his customers
* not clearly made out allowing refund held would be inequitable. Regarding
limitation Supreme Court held that rule levying water charges struck down in
1987 refund claim for charges paid period up to 1986 made in 1990 held there
has been laches on the part of the claim in seeking relief in due time. Refund
was disallowed.

Case referred : Nagpal's Case A.L.R. 1988 SC 1009 and Mahabir Kishore
Vs. State of M.P., A.L.LR. 1990 SC 313.

NOTE :

Please refer to 1975 M.P.L.J. Note No. 87 National Coal Development
Corporation Vs. Government of M.P. Please also refer to A.l.R. 1965 SC 1773
(1775) Art. 62 Limitation Act 1908, A. Venkata Subba Rao and other 34 persons
Vs. State of A.P. Also refer to following citations :-

1971 JLJ 505
Bishambhar Dayal,-C.J. & S.P. Bhargava, J.
Caltex (India) Ltd. Indore Vs. Assistant Commissioner of Sales Tax
and another.

1. Contract Act, 1872 - S. 72 - money paid under mistake recoverable-
mistake includes mistake of law-estoppel in mistake of law-when arises -
Evidence Act, 1872-S. 115,

“It is clear that subject to the question of limitation, waiver or estoppel,
money paid under mistake or coercion may be recovered under section 72
of the Contract Act. The right to relief under section 72 extends to money
paid under mistake of law, i.e. mistake in thinking that the money paid was
due whenin fact it was not due. When the mistake of law is common to both
the parties, there is no question of estoppel. 76 1A 244, (1959) SCR 1350
& 16 STC 689 relied on.”

2. Limtation Act, 1908-Art. 96-money paid under mistake-time commence to
run from the knowledge of the mistake knowledge of mistake based on
judgment of superior Courts how to be inferred was explained.

3. Limitation Act, 1963-S. 17 & Art. 24-scope of.
Under the Indian Limitation Act, 1908, a claim for relief on the ground of
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mistake was governed by Article 96 and time commenced to run from the
date when the mistake became konwn to the plaintiff, 1964 RN 217 - 1964
JLJ 115 relied on.

Article 96 has been omitted in the new limitation Act of 1963. However,

section 17 (1)(c) of the new Act provides that in case of a suit for relief from

the consequences of a mistake the period of limitation shall not begin to run

until the plaintiff has discovered the mistake or could with reasonable

deligence have discovered it. Thus under the new Act, the result would be
~ the same as that provided in the Act of 1908.

Where the mistake of law could be discovered by a ruling of the Madras
High Court and also by the later rulings of the Supreme Court and the
Madhya Pradesh High Court, the petitioner in Madhya Pradesh could treat
the date of the decision of the Supreme Court or of the Madhya Pradesh
High Court as the date of knowledge.

4. Constitution of India-Art. 226- claim for return of money paid under mistake
of law-writ petition filed within the period prescribed for a civil suit- High
Court may grant relief.

Where sales tax was paid under a mistake of law, the High Court may order
the refund of the amount in a writ petition, if the petition was not made
beyond the period of limitation prescribed for a civil suit. 1964 EN
217=1964 JLJ 115 (SC), 16 STC 689 & 22 STC 524 relied on.

AIR 1987 Karnataka 236
S. Kotrabasappa, Appellant Vs. The India Bank, Respondent.

Contract Act (1872), S. 72 - Mistaken credit in account of a person by Bank
- Person utilising the amount such person is bound to repay or return that
amount in view of S. 72 - He would also be liable to pay interest under Interest
Act till the date of filing of suit and further to pay interest from date of suit till
date of realisation under S. 34 (1) of Civil P.C. Interest Act (1978), S. 4(2) (b);
(Civil P.C. (1908), S. 34 (1)).

AIR 1961 Madras 438 (V 48 C 142)
Muthupalan/apa Chettiar, Appellant Vs. Algamia Achi and others,
Respondents.

The term ‘debt’ is no doubt commonly used to describe liabilities which
have an origin in contract but the connotation of that term should not be
restricted to such liabilities only. Anything due and payable is a debt.

When money is paid to a person- who is not entitled to it, under the mistaken
impressioin that the money was due to him, there is an obligation on him to
refund the money and such liability must be deemed to have arisen on the date
of the payment itself. 1910-1 K.B. 56. Rel. on.

Where a debtor alleges that he overpaid his creditor under a mistake of law
but makes the payment voluntarily he is not entitled to claim a refund of it :
A.l.R. 1933 Lah. 523. See also A.l.R. 1934 Mad. 420 : 67 M.L.J. 566.

Money paid in excess under mistake of fact by officer of Courts-Claim for
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refund by other creditors-Maintainability : 29 Bom. L.R. 1167. On this section
see also A.l.LR. 1928 Lah. 316 : 111 |.C. 554.

Occupation debt-connotation of - Money paid to person under mistaken
impression that is was due to him-obligation to refund such amount is debt. See
I.LL.R. (1961) Mad. 427 A.I.R. 1961 Mad. 438. Please see A.l.R. 1928 P.C. 261
also.

®

2. CR.P.C. SECTION 235 READ WITH SECTION 209
AIR 1998 SC 1693
SHOBIT CHAMAR VS. STATE OF BIHAR

Accused persons were convicted and sentenced to death in murder case.
Sufficient opportunity of being heard given to them on question of sentence. It
was alleged that compliance of Section 235 was not made. Here in particular
case it was held that non-compliance of Section 235 did not vitiate the trial as
sufficient time was given. Please refer to AIR 1989 SC 1456 (D) in which it was
held that provision for giving of opportunity to the accused is mandatory. Trial
court after recording conviction should adjourn the matter call upon the
prosection and defence to place relevant material bearing on question of
sentence before pronouncing sentence.

3. M.P. PUBLIC MONEYS (RECOVERY OF DUES) ACT (1 OF 1988) SECTION 3:
AIR 1998 M.P. 161
NEW LAXMI OIL MILLS, BARWAHA VS. BANK OF INDIA

Prohibition against challenge to correctness of certificate issued by the
authority. It is justified in view of the object of Act, i.e. speedier recovery of
Government and dues of specified institutions. The element of challenge action
to question correctness of certificate are to seek injunction against any action
is introduced, very delay which Act strives to avoid in recovery of dues will get
reintroduced.

The extract from the paragraph 13 is reproduced here -

“It is clear from the object of the Act that the provision has been enacted
for speedy recovery of certain classes of outstanding dues payable to the
State Government, Government Company and certain categories of
Corporation and Banking Company. One cannot be oblivious of the fact
that if the element of the challenge to the action to question the correctness
of the certificate or to seek injunction against any action is introduced and
the parties are not prevented from seeking such relief from the Civil Court,
the very delay which the Act strives to avoid in the recovery of the dues of
the Government or the Corporation or the Banking Companies will get
reintroduced thus frustrating its very object. The Apex Court in S.P.
' Chengalveraya Naidu Vs. Jagannath, AIR 1994 SC 853 had an occasion
to observe in very strong terms “we are contrained to say that more often
than not. process of the Court is being abused. Property grabbers, tax- -
evaders. bank loan dodgers and other unscrupulous persons from all walks
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of life find the court process a convenient lever to retain the illegal gains
indefinitely.” Itis clearthat it is to prevent these dilatory tactics that the said
Act provides for a speedier remedy. One cannot forget that the State and.
its insturmentalities as also the Banking Companies need the funds in the
time with a view to carry out their functions and if the recoveries are
permitted to be impeded by an avoidable long drawn and protracted
proceeding in Courts, recourse to normal legal remedy can be prohibited.
The Banking Company entrusted with the power of issuing a recovery
certificate is expected to act with a sense of responsibility and to take every
prosecution against any error or omission. Such Officer can have no
personal interest in the matter either to issue a certificate for an amount not
due to the Bank nor can he do so as the recovery certificate is essentially
based on the record maintained by the Bank in the course of its normal
banking business. This apart the bank is normally expected to apprise the
party concerned about the debt outstanding and, thus, to enable the
affected party to place before the Officer concerned such material as it may
choose to produce in controversion of the demand including the evidence
with regard to the payments already made. In any case, sub-section (4) of
Section 3, in a case of an agreement providing for arbitration between such
a person and the Government or the Corporation permits a dispute,
although the same connot be raised without first satisfying the demand.
Such course is ‘also provided in Section 150 of the M.P. Land Revenue
Code, although a Civil Suit is specially barred.”
®

4. MOTOR VEHICLE ACT SECTION 110-B
AIR 1998 M.P. 173
PULMATI BAI VS. PANCHAMSINGH

Family pension payable to wife of the deceased, driver, deducted not
“justiciable.

paragraph 7 of the judgment reproduced here :

“We have heard learned counsel for the parties and perused the record. the
main issue to be decided in the present case is whether the amount of Rs.
400.00 p.m. which was drawn by the widow of the deceased towards family
pension can be deducted while working out the dependency of the
deceased's family for calculation of compensation. The family pension is
paid in lieu of the services rendered by the incumbent and that is a secured
‘amount notwithstanding the death of the incumbent. The compensation is
normally paid to the dependents on account of the fact that because of the
death of the deceased, the family members were deprived of the amount
which he would have spent on the family members. Therefore, the
dependency of the family members qua death of the deceased has to be
worked out. Simply because the deceased might get some gratuity or
pension in lieu of the services rendered by him, has nothing to do with the
working out of the depndency of the family members of the deceased.
What one has to work out is the actual dependency of the family members

(50)



on the deceased and if the deceased had lived, then how much he would
have contributed towards the family members. Therefore, simply because
the deceased's widow is getting some family pension, that should not be
taken into consideration for working out the dependency of the family
members of the deceased.”

®

5. HINDU SUCCESSION ACT SECTION 15 (1)(B)
A.L.R. 1998 SC 1692
SEETALAKSHMI AMMAL VS. MUTHUVENKATARAMA IYENGAR

In para 4 of the judgment the Supreme Court held that :

“In order to decide. who are th heirs of a female Hindu under category (b)
of S. 15 (1), one does not have to go back to the date of the death of the
husband to ascertain who were his heirs at that time. The heirs have to be
ascertained not at the time of the wife's death because the succession
opens only at the time of her death. Her heirs under S. 15 (1)(b) will have
to be ascertained as if the succession to her husband had opened at the
time of her death. Thus, if at the time of Gomathi Ammal's death, there is
any heir of her husband who fits the description in the Schedule of being
the widow of his predeceased son, she will be one of the heirs entitled to
succeed. The status of the heir must be determined at the time of the
female whose heirs are being ascertained.”
®

6. HINDU MARRIAGE ACT Ss. 12 (1) (b), (©), 5 (1) (©) :
A.l.R. 1998 MADRAS 198
R. SANKARNARAYANAN VS. ANANDHAVALLI

Dissolution of marriage. Wife suffering from Schizophrenia which is bound
to recur at any time. The doctor diagnoised that it is a mental illness and a
person who is affected with the iliness; natural behaviour would naturally be
abnormal. Neither the intensity nor the frequency or recurrence of the iliness
cannot be predicted so far as this kind of iliness is concerned. The father of the
respondent lady admitted that the facts of respondent's treatment at Trivandrum
hospital was suppressed. He has also stated that intentionally with fradulent
motives they have suppressed the facts. The appellant husband categorically
stated that if he had known about the said disease of the respondent he would
not-have been given his consent. Section 12 (1) (c) of the Act also is applicable
in this case. As per the said section a marriage shall be voidable and may be
annulled on the ground that the consent of the petitioner was obtained by force
or by fraud as to the nature of the ceremony or as to any material fact or
circumstance concerning the respondent. The opinion of the doctor is that the
" mental iliness does not affect the normal behaviour and the person having this
kind of illness can be termed as not sane. Therefore, there is insanity and
recurrence of the attack of the mental disease. Certainly therefore the
respondent's case can be brought under the provision of Section 12 (1) (b) read
with section 5 (ii) (c) of the Act, It was held that obtaining sanction of the
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husband without disclosing such fact certainly amounts to fraud. The husband
would be entitled to decree for dissolution of marriage.

In para 18 case of Sujatha Vs. Hariharan (1995) 2 Mad. L.J. 327 referring
to another Bench of the same High Court had held as follows :

St to have acause of action for annulling a marriage under Section 12
(1) (c) of the Hindu Marriage Act, to constitute fraud there must be some
abuse of confidential position, some intentional imposition orsome deliberate
concealment of material facts which are the fundamental basis of the
marriage contract.”
‘®

7. JOINDER OF CAUSE OF ACTION: 02 R 3 CPC
AIR 1998 M.P. 152
PAHELWAN SINGH VS. LEELABAI AND OTHERS

The issue before the High Court was whether the court below was justified
in proceeding with the trial of the suit which according to the petitioners
contained pleas which should have been challenged by filing separate suits. In
anutshell the argument raised is that there is misjoinder of causes of action and
also parties. With a view to sustain his claim, one Ram Sevak father of the
plaintiff sold, different pieces of agricultural land on different occasions to
different persons. There are 13 defendants and the different sale deeds were
executed between the period 26.10.1985 to 8.10.1987.

The High Court opined that the course adopted by the plaintiffs in filing one
single suit challenging ten transactions of sales made in favour of different
persons would be bad in view of the provisions of O 2 Rule 3 of C.P.C. Had the
sale been made in favour of one person on different dates, something could
have been said in favour of the plaintiff. In this case the sale is to different
persons on different dates of different portions of land. As such, the suit as filed
would be bad and misjoinder of cause of action.

As such, the court below return the plaint to the plaintiff. The plaintiff would
be at liberty to elect as to against which of the defendants he wants to prosecute
the suitin question. He would be at liberty to file separate suits. In case different
suit are filed them, the suits be tried together and disposed of by the same
Court.

®
8. - SECTION 10 CPC READ WITH ORDER 37 RULE 3

1998 (2) M.P.L.J. 101 SC

INDIAN BANK VS. MAHARASHTRA STATE CO-OPERATIVE /MARKET

ING FEDERATION LTD.

The fact and the findings of the Supreme Court are as under :

“A Rank filed summary suit in the Bombay High Court under Order 37
of the Code of Civil Procedure claiming decree for an amount of Rs.
4,96,59,160/- alleging that the said amount was recoverable under
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various Letters of Credit. The Bank took out summons for judgment.
The defendant sought stay of the summary suit on the ground that it
had instituted another suit against the Bank for recovery of Rs.
3,70,52,217.88 before filing of the summary suit. A single Judge of the
High Court held that the concept of trial as contained in section 10 of
the Code was not applicable to a summary suit and therefore the
proceedings were not required to be stayed. Accordingly conditional
leave to defend the suit was granted to the defendant. On appeal by
the defendant, the Division Bench by its judgment since reported in
1996 (2) Mh.L.J. 925 held that section 10 of the Code applied to
summary suits also. The appeal filed by the defendant was allowed
and the summary suit was stayed till disposal of the prior suit. On
appeal to the Supreme Court challenging the said Judgment by the
plaintiff.

It was held : The word “trial” in section 10 of the Civil Procedure Code
in the context of a summary suit cannot be interpreted to mean-the
entire proceedings starting with institution of the suit by lodging a
plaint. In a summary suit “trial” begins after the Court grants leave to
the defendant to contest the suit. Therefore the court dealing with the
summary suit can proceed upto the stage of hearing the summons for
judgment and passing judgment in favour of the plaintiff - (a) the
defendant has not applied for leave to defend or if such application has
been made and refused or if; (b) the defendant who is permitted to
defend fails to comply with the conditions on which leave to defend is
granted. The Division Bench of the Bombay High Court was in error in
taking a different view. Appeal allowed. Order passed by the Single
Judge restored. 1996 (2) Mh.L.J. 925, Reversed, AIR 1957 SC 444
Dist.” ’

It was further held that :

“The word “trial” is no doubt of a very wide import as pointed out by the
High Court. In legal parlance it means a judicial examination and
determination of the issue in civil or criminal court by a competent
Tribunal. According to Webster Comprehensive Dictionary, International
Edition it means the examination, before a tribunal having assigned
jurisdiction, of the facts or law involvedin an issue in order to determine
that issue. According to Stroud's Judicial Dictionary (5th Edition), a
‘trial’ is the conclusion, by a competent tribunal, of questions in issue
in legal proceedings, whether civil or criminal. Thus in its widest sense
it would include all the proceedings right from the stage of institution
of a plaint in a civil case to the stage of final determination by a
judgment and decree of the Court. Whether the widest meaning should
be given to the word “trial” or that it should be construed narrowly must
necessarily depend upon the nature and object of the provision and the
context in which it used.”

®
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9. SECTION 26 INDIAN ELECTRICITY ACT
1998 (2) M.P.L.J. SHORT NOTE 5
VIJAY KUMAR VS. M.P.E.B.

The meter installed at consumer petitioner's Nursing Home was found
defective for the period commencing from December/January, 1986 and the
petitioner had been issued a bill prepared on average consumption of the
electricity but subsequently a supplementary bill was issued by the M.P.
Electricity Board making a demand to deposit of Rs. 9,260.67.

The respondent Electricity Board itself admitted that the meter was
defective but neither alleged any fraud on the part of the petitioner nor that the
same was tampered with by the petitioner, the supplementary bill raised was
not justified and was liable to be quashed. The dispute should be referred to
Electrical Inspector under Section 26 (6), as prayed for by the petitioner. AIR
1985 MP 70 and AIR 1988 SC 71 Rel.

®

10. APROACH IN THE MATTER OF CONDONATION OF DELAY WHERE
STATE SEEKS CONDONATION : SECTION 5 LIMITATION ACT AND O.
22, RR 4 AND 11 CPC :
1998 (2) M.P.L.J. 25 ;
STATE OF M.P. VS. RAGHU

The facts and findings of the Supreme Court are as under :

“The suit filed by the respondents was decreed. An appeal was
preferred. That appeal was dismissed as having abated as legal
representative of one Raghu were not brought on the record. Against
that judgment, the present appeal has been preferred. There is delay
in one matter of filing the appeal. The delay is of 108 days. The legal
heirs of Raghu have also not been brought on the record. the supreme
Court has observed that in the matter of condonation of delay where
the state is a litigant, some latitude has\to be seen. See : the following
decisions : : ] ‘

(i) State of M.P. Vs. S.S. Akolkar, 1996 (2) SCC 568; (ii) State of
Haryana Vs. Chandramani and others, 1996 (3) SCC 132; and (iii)
Special Tahsildar, Land Acquisition, Kerala Vs. K.V. Avisumma,
1996 (10) SCC 634.

As such, the delay’in filing the appeal is condoned. The appeal is heard
on merits.

The appeal was dismissed as having been abated. There was delay of
22 months. Taking into consideration the aforementioned decisions,
the delay in the matter of bringing legal heirs of Raghu also condoned.
While hearing the appeal it has been brought to my notice that the
relevant revenue record for Samvat 2007 has not been placed on
record by any of the parties. The State would make an endeavour to
bring the same on record. This is because the nature of the land has
to be seen on that date. Correspondingly, and opportunity would be
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given to the plaintiffs respondents also to place on record the material.

The matter is accordingly remanded to the first appellate Court who
would decide the appeal on merits.”

11. ADVERSE POSSESSION : SECTION 248 M.P. LAND REVENUE CODE:
1998 (2) M.P.L.J. 26
LAL BAHADUR SINGH VS. STATE OF M.P.

The plaintiff was in possession of suit land for over 30 years and he also
constructed a house in 1951. There was an abortive attempt by the State
Government to evict the plaintiff by starting proceedings under Section 248 of
the M.P. Land Revenue Code in the years 1968-69 and 1983-84 which
ultimately culminated in favour of the plaintiff. This would not interrupt or arrest
running of time against State so as to bar claim of plaintiff on the ground of
adverse possession.

12. “SUITABLE ACCOMMODATION ACQUIRED BY TENANT” MEANING
OF : M.P. ACCOMMODATION CONTROL ACT SECTION 12 (1) (I) :
1998 (2) M.P.L.J. 50
DUDHNATH HUKUM SINGH VS. ASHOK MAHADEV

The suit was for eviction of the tenant on the ground that the tenant has
acquired vacant possession of accommodation suitable for his residence. What
are the considerations and what are the relevant facts to be decided are as
under :

Acquisition of accommodation by the wife, in all circumstances, would not
amount to acquisition by the husband tenant. Similarly it cannot be said that
acquisition of accommodation by the wife in no circumstance can be considered
as acquisition of the tenant-husband. The same will depend upon the facts and
circumstances of the case. In case of accommodation acquired by the wife is
not avaiiable to the tenant-husband for any bona fide reason, the same may not
be considered as accommodation being available for the husband tenant,
notwithstanding the fact that the house was acquired by the wife from her own
earning or from the earnings of the husband, the same shall be deemed to be
acquisition by the tenant husband for the purpose of consideration of the
ground of eviction. Landlord is not required to plead those words i.e. “suitable
for his residence” in the plaint and in case the pleading fulfils the requirement
of section 12 (1) (i) of the Act, the decree for eviction can be passed AIR 1987
SC 2220 Rel. :

Reference was made to another ruling of Sachidanand Garg Vs. Govinda
" Maharaj, 1982 M.P.L.J. 129 referring to the meaning of the word ‘tenant’.

In this judgment the extract form the judgment of B.R. Mehta Vs. Atma
Devi, AIR 1987 SC 2220 was also made which runs as under :

“There in no law according to which husband and wife could be deemed to
be one person. Therefore, the correct position must be that if a wife or a

(55)



husband acquires a property and the other spouse that if he/she is the
tenant, has a legal right by virtues of such acquisition or allotment of
premises would desentitle or attract the provisions of Clause (h) of S. 14
(1), otherwise the whole purpose would be defeated. In other words if for
all practical and real sense the tenant, acquired, built or was allotted
another residence then his need for the old tenanted residence goes and
the tenant loses his right to retain his tenanted premises. That is the
rationale behind the scheme.”

It was further held that a reading of the judgment of the Supreme Court
closely, there is no difficulty-in holding that as a general proposition of law
acquistion of accommodation by the wife, in all circumstances, would not
amount to acquisition by the husband tenant. Similarly it cannot be said that
acquisition of accommodation by the wife in no circumstance can be considered
as acquisition of the tenant husband. In my opinion, the same will depend upon
the facts and circumstances of the case. In the case of Prem Chand Vs. Sher
Singh, 1981 D.R.J. 287 (SC); the purchase of the accommodation by the wife
was considered acquisition by the tenant for the purpose of eviction.

13. EXECUTION OF DECREE : SECTION 47 : DISPOSING OF THE
OBJECTIONS : 0. 21 R. 16 AND SECTION 146 C.P.C. :-
1998 (2) M.P.L.J. 230
MOHANLAL VS. DARBARILAL

DUTY OF THE COURT :- Executing Court has duty to find out the true
effect of the decree. Court has to ascertain the circumstances under WhICh
these words came to be used.

Forconstruing a decree, the executing court can, and in appropriate cases,
ought to take into consideration the pleadings as well as the proceedings
leading upto the decree. In order to find out the meaning of the words employed
in a decree, the Court often has to ascertain the circumstances under which
these words came to be used. That is the plain duty of the executing court and
if that Court fails to discharge that duty, it would be deemed to have failed to
exercise the-jurisdiction vested in it. Bhavanwaja vs. Solanki, AIR 1972 SC
1371 relied on.

Each and every objection as may be raised by the Judgment-Debtors or
some third party, is not required to be adjudicated upon, unless the Executing
Court, is able to find truth, genuineness and prima facie case in this regard.
Otherwise, it shall become an absolute impossibility for the Decree-Holder to
execute the decree, passed in his favour. Frivolous objections cannot be
permitted. For ascertaining these facts, the Executing Court has to be careful,
cautious andvigilant. There may be so many other factors, on the basis of which
Executing Court, has to consider the objections. Needless to say, if the same
fall within the framework of law, then the same should adjudicated upon as
expeditiously as possible and preferably on day to day basis.

DECREE HOLDER : KARTA OF THE FAMILY :- Decree was obtained by
the karta of the family. On his death person who was the Karta entitled to file
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execution application. On death of Karta one of the two brothers surviving
would be the Karta of HUF. Devidas vs. Shri Shailappa, AIR 1961 SC 1277,
Hiralal vs. Bare AIR 1953 Nagpur 38 = 1952 NLJ 488 referred to.

DEFECT IN EXECUTION DECREE :- If the Revisional Court had found
that, there was some defect in the execution form, then, the same could not
have been rejected outright, as the defects as found by the said court were not
of such nature, which could not have been cured. No reasons were assigned
for not giving an opportunity to the petitioners to cure the alleged defects.

'NOTE :- Section 146 CPC :- It runs as under :-

PROCEEDINGS BY OR AGAINST REPRESENTATIVES :- Save as
otherwise provided by this code or by any law for the time being in force, where
any proceeding may be taken or application made by or against any person,
then the proceeding may be taken or the application may be made by or against
any person claiming under him.

®

14. WRITTEN STATEMENT NOT FILED : PLAINTIFF’'S EVIDENCE CLOSED:
DEPENDANT DISPUTING RATE OF RENT FILED AN APPLICATION
UNDER O 13 R 2 CPC AFTER EVIDENCE OF PLAINTIFF
1998 (2) M.P.L.J. 158
UMA SHANKAR DWIVEDI VS. DEV MOORTY RADHAKRISHNA

Plaintiff filed a suit for ejectment. The applicant defendant Uma Shankar
Dwivedi did not file written statement inspite of several opportunities. Plaintiff
alleging rate of interest to be Rs. 250 per month. Plaintiffs’s evidence closed.
Defendant filed an application under Order 13 Rule 2 CPC It was held that
defendant having failed to file any written statement and to raise such a plea
he cannot be allowed to bring on record by indirect method. The evidence in
support of the plea which was deliberately omitted once, the evidence of the
plaintiff stood closed. The order of the Trial Court rejecting application was
maintained. Ramesh Kumar vs. Mittanlal 1986 (1) M.P.W.N. Short Note 9
was referred to. Ramesh Kumar vs. Keshav Ram 1992 AIR SCW 336 and
Siddik Mohammad vs. Mst. Saran AIR 1930 PC 57 relied on.

15. MOTOR VEHICLE ACT SECTION 110-A : BROTHER DEPENDANT ON
DECEASED ENTITLE TO COMPENSATION :
1998 (2) M.P.L.J. SHORT NOTE 18
UGAM BAI VS. RAVI SHANKAR

Brother of the deceased who was living with the parents and had weak
eyesight to whom deceased was sending Rs. 700/- per month was not granted
any compensation by the Claims Tribunal. It was held that such an application
for compensation cannot be restricted to the relatives of the deceased, named
" in provisions of the Fatal Accidents Act, 1855. Brother also falls within the
definition of legal representatives of the deceased. The mode of compensation
was also administrated by the High Court.
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Deceased 22 years of age. Dependency of family Rs. 700/- per month.
Appropriate multiplier of 16. Multiplicand of Rs. 8400 per annum + Rs. 2500/-
as loss of estate+Rs. 2000/- as funeral expenses were awarded. Total of Rs.
1,38,000 was awarded with ‘interest at the rate of 12% from the date of
application till the realisation of the amount. The owner and driver of the vehicle
and insurer were made liable jointly.

16. ADVERSE INFERENCE UNDER SECTION 114 ILLUSTRATION (G) OF
EVIDENCE ACT ;-
1998 (2) MPLJ SHORT NOTE 10
MUNIYABAI VS. GAVENDRA SINGH AND OTHERS

Denial of claim by non-applicant. Accident admitted death of passenger
admitted. Negligence of driver denied. Eye witnesses not examined by claimant.
The F.1.R. discloses that bus went off the road and turned turtle after striking
a tree. Principle of Res Ipsa Loquitor, i.e. accident speaking for itself is
applicable. Opposite party has to prove contrary. Driver did not enter the
witness box. Inference under Section 114 Ill. (g) of Evidence Act could be
drawn. Accident caused was due to negligence of driver.

®

17. SPECIFIC PERFORMANCE AND URBAN LAND CEILING ACT :
1998 (2) M.P.L.J. 189
M.C. CHOUBEY VS. NARBADESHWAR PRASAD

While relying on Mrs. Chandnee Vidhyavati Madden vs. Dr. C.L.Katilal,
AIR 1964 SC 978it was held that in a suit for specific performance of agreement
a sale deed was to be executed after obtaining permission from Competent
Authority under Urban Land Ceiling Act. Such permission is not a condition
precedent for passing decree for specific performance of contract. It would be
a matter for consideration after passing of decree at the stage of execution. Ajit
Prasad Jain vs. N.K. Vidhani A.l.R. 1990 Delhi 42 was relied by the M.P. High
Court. The extract from that ruling is reported as under :

The permission from Land and Development office is not a condition
precedent for grant of decree for specific performance. In Mrs. Chandnee
Widya Vati Madden vs. Dr. C.L. Katilal, (1964) 2 SCR 495 = AIR 1964
SC 978 the Supreme Court confirmed the decision of the Punjab High
Court holding that if the Chief Commissioner uliimately refused to grant the
sanction to the sale the plaintiff may not be able to enforce the decree for
specific performance of the contract but that was no bar to the Court
passing a decree for that relief. The same is the position in the present
case. If after grant of a decree of specific performance of the contract the
Land and Development office refuses to grant permission for sale the
decree holder may not be in a position to enforce the decree but it cannot
be held that such a permission is condition precedent for passing a decree
for specific performance of the contract. | may also notice that S. 27 (1) of
the Urban Land (Ceiling and Regulation) Act, in so far as it imposes a
restriction on transfer of any urban or urbanised land with a building or a
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portion of such building, which is within the ceiling area, was declared
invalid but Supreme Court in Manaro Saheb Shri Bhim Singhji vs. Union
of India, AIR 1981 SC 234, and as such it may not be necessary to obtain
permission under the said Act but that is not a matter with which | am _
concerned at this stage. Assuming such a permission is required that
would be a matter for consideration after passing of the decree and at the
stage of execution No faultcan be found out with the plaintiff’'s anxiousness
to take possession in terms of the agreement on payment of the amounts
stipulated therein.”
®

18. SECTION 457 CR. P.C. BINDING NATURE ON CIVIL COURT AND
PRECEDENT :-
1998 (2) M.P.L.J. 173
RAMCHARAN VS. RADHESHYAM

Supardgi proceedings under Section 457 Cr. P.C. are merely incidental
proceedings. The observations therein regarding possession in such proceedings
cannot have any evidentiary value and are not binding nor persuasive for a civil
court unless there is independent evidence about possession.

PRECEDENT : When a legal pointis not specifically argued and discussed
in a judgement and is not decided, the judgment cannot be a precedent on that
point on the mere assertion that the question should have been raised and was
not raised and so much be deemed to have been decided in a particular
manner.

19. RESISTANCE BY WHOM AND WHEN : O. 21 R. 97 CPC :-
1998 (2) M.P.L.J. 180
SHREENATH VS. RAJESH

Order 21, Rule 97, Civil Procedure Code conceives of cases where delivery
of possession to decree-holder or purchaser is resisted by any person. The
expression “any person” under sub-clause (1) is used deliberately for widening
the scope of power so that the Executing Court could adjudicate the claim made
in any such application under Order 21, Rule 97. The words “any person”
includes all persons resisting the delivery of possession, claiming, right in the
property, even those not bound by the decree, includes tenants or other
persons claiming right in the property, on his own, if resists delivery of
possession to the decree-holder, the dispute and his claim has to be decided
after 1976 Amendment of the Code of Civil Procedure prior by Act 104 of 1976
under Order 21, Rule 97 read with Rule 101 and to the amendment under Rule
97 read with Rule 99. However, under the old law in case order is passed
against the person resisting possession under Rule 97 read with rule 99 then
by virtue of Rule 108, as it then was, he had to file a suit to establish his right.
But now after the amendment one need not file suit even in such case as all
disputes are to be settled by the Executing Court itself finally under Rule 101.
Usha Jain vs. Manmohan Bajaj 1980 MPLJ 623 =AIR 1980 MP 146 was over
ruled and order of the High Court in Civil Revision No. 406 of 1983 dated
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20.2.1985 (the present subject matter of the case) is reversed. Brahmadeo vs.
Rishikesh Prasad, 1997 (3) SCC 694, Nuruddin vs. Dr. K.L. Anand 1995 (1)
SCC 242 and AIR 1997 SC 856 referred to.

Please also refer to A.LLR. 1998 SC 1754 Silverline Forum Private Ltd.
vs. Rajeev Trust in which it was held that in execution of decree power of the
executing court and the scope is that if there is a resistance to execution of
decree by third party, even that can be looked into if adjudication is warranted.

INTERPRETATION OF STATUTES : PROCEDURAL LAW HOW TO BE
INTERPRETED :-

In interpreting any procedural law where more than one interpretation is
possible the one which curtails the procedure without eluding (avoid or dodge
or scap or evade) justice is to be adopted. The procedural law is always
subservient to and is in aid to justice. Any interpretation which eludes or
frustrates the recipient of justice is not to be followed.

20. HINDU MARRIAGE ACT SECTION 25 : PERMANENT ALIMONY:
1998 (2) M.P.L.J. 215
KANHAIYALAL VS. SMT. CHANDABAI

Where prayer for grant of permanent alimony is made in the matrimonial
petition itself filed under the Hindu Marriage Act that is sufficient for invoking
the powers of the Court in view of the provisions of Section 25 of the Act. Court
can grant it in the absence of separate application.

(-]

21. MEMORY OF WITNESS - TO FADE :-
1998 (2) VIDHI BHASHWAR (V.B.) 53
GHISA VS. STATE

SECTIONS 45 AND 156 EVIDENCE ACT :-

In para 6 of the Judgment the High Court held that,"It has to be kept in mind
that the occurrence had taken place in January 1986 and the statement of
Babribai was recorded in November 1988 i.e. nearly 3 years after. Such
contradiction is natural. To my mind no capital can be derived out of this
statement. The F.I.R. is prompt as it was lodged on the same day."

SECTION 154 CR. P. C. :-

FIR in sexual offence lodged after arrival of father of prosecutrix - is
promptly lodged FIR. In para 6 of the judgment it was further held that,

"the contention of the learned Counsel that the FIR was lodged on the next
day as is evident from the statement of Babribai cannot be accepted. A
perusal of the statement of Babribai as mentioned above shows that she
had stated that Mannu had returned on the next morning and he had gone
to lodge report next morning."

It was held that the FIR is prompt as it was iodged onthesameday at23.15

hours.
®
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22. MOTOR VEHICLE ACT SECTION 166 :-_
1998 (2) V.B. 8
TEJ SINGH VS. M.P. STATE ROAD TRANSPORT CORPORATION

In para 4 of the judgment it was held that :-

"It is well settled that in motor accident cases when plea of inevitable
accident is raised the burden lies on the party who raises the plea. In other
words, the person defending the claim has to show that his conduct was
utterly without fault i.e. without negligence: In the legal sense the act of
God (vis major) may be defined as ‘an extraordinary occurrence or
circumstance which could not have been foreseen and could not have been
guarded against, or more accurately as an accident due to natural causes,
directly and exclusively without human intervention. It is a direct violent,
sudden and irresistible act of nature as could not, by any amount of ability,
have been foreseen, or if foreseen, could not by any amount of human care
and skill have been resisted. Some of the well-known circumstances of
acts of God are; a violent storm at sea, an extraordinarily high tide, an
unprecedented rainfall, an extraordinary flood, an earthquake, fire caused
by lightning, an extraordinary frost, an extraordinary snowfall and like.
They are in a sense inevitable accidents beyond the control of man. Vis
major, must be the proximate cause, the causa causans and not merely
a causa sina qua non of the damage complained of. The mere fact that
vis major co-existed with or followed on the negligence is no adequate
defence. Before an act of God may be admitted as an excuse, the party
taking the plea must have done all that he is bound to do. See Halsbury's
Laws of England Vol. 9, Fourth Edition, Page 323, para 458 and Ratanlal
& Dhirajlal's The Law of Torts, 23rd Edition by Justice G. P. Singh page 443,
444"

It was further held in para 6 that,

"The law is well settled that every mechanical defect or faillure which
causes or results in an accident cannot be attributed to an 'act of God' or
be termed an 'inevitable accident'. In order to succeed in a defence that the
accident was due to a mechanical defect, the owners have to prove that
they had taken all necessary precautions and kept the vehicle in a road-
worthy condition and that the defect occurred inspite of the reasonable
care and caution taken by the owner of the vehicle. In order to sustain a
plea that the accident was due to the mechanical defect the owners must
raise a plea that the defect was latent and not discoverable by the use of
reasonable care. If it is established that inspite of reasonable care, the
defect remained hidden the owner would not be liable. See - Minu B.
‘Mehta and another vs. Balkrishna Ram chandra Narayan and another
(AIR 1977 SC 1248)".

DAMAGES FOR MENTAL AND PHYSICAL SHOCK :-

So far non-pecuniary damages are concerned, they may include : (i)
damages for mental and physical shock, pain, suffering, already suffered
or likely to be suffered in future; (i)damages to compensate for the loss of
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23.

amenities of life which may include a variety of matters, i.e. on account of
injury the clamant may not be able to walk, run or sit; (iii) damages for the
loss of expectation of life, i.e. on account of injury the normal longevity of
the person concerned is shortened; (iv) inconvenience, hardship,
discomfort,dis-appointment, frustration and mental stree in life.

SECTION 50 N.D.P.S. ACT :-
1998 (2) V.B. 34
MEWA RAM VS. STATE

Accused had given the option to be searched in the presence of Magistrate

or Gazetted Officer. Accused agreed to be searched by Pollce Officer.
Provisions complied within its letter and spirit. i . Re

In para 7 of the judgment it was held as under :-

24.

"On appreciation of evidence | find that what Mr. Salim argues is correct.
The police papers produced at Exs. P-1 onwards proved that whole of the
process is followed in every word and letter as also the spirit of the
provisions of law. The time chain also is amply secured. Itis not unreasonable
that the officials had received the information at about 4.55 p.m. and they
reached the spot at about 6 p.m. or so and searched the person of the
appellant at 6.34 p.m. So far as the use of torch light is concerned, it is not
uncommon that after 6.30 if the process is continued there would be
darkness particularly on the riverside where it is not expected that there
would be a street light. The fact is proved by Ex. P-7 that the search of the
appellant was made at 18.34 hours under his own signature and the
signatures of the Panchas. In that view of the matter, | agree with the
learned Public Prosecutor that the time chain is not missing anywhere. In
such circumstances, | agree with the submissions of the learned Public
Prosecutor that everything that was required under S. 50 of the NDPS Act
has been followed in its letter and spirit. The evidence led on the part of the
prosecution is firm enough to hold that the accused is guilty of the offence
for which he is convicted. In that view of the matter, | confirm the order of
conviction and sentence. | find no merit in the appeal and the same is
dismissed."

® P
SANCTION FOR PROSECUTION - SECTION 197 CR. P.C. READ WITH
ARTICLE 12 CONSTITUTION OF INDIA :- :
A.l.LR. 1998 SC 1945
MOHD. HADI RAJA VS. STATE OF BIHAR

Forthe purpose of enforcing the fundamental rlghts the public undertakmgs

which, on account of deep and pervasive control, can be held to be a State
within the meamng of Art. 12 has been treated at par with the government'
department but in all its facets, public undertaking has not been equated with-
the department run directly by the government. Though through the contrivance
or mechanism of corporate structure, some of the public undertakings.are
performing the functions which are intended to be performed by the State,.ex-
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facie, suchinstrumentality oragency being a juridicial person has an independent
status and the action taken by them, howeverimportant the same may be in the
interest of the State cannot be held to be an action taken by or on behalf of
the government as such within the meaning of S. 197, Cr. P. C. Therefore, the
protection by way of sanction under S. 197 of the Code of Criminal Procedure
is not applicable to the officers of Government Companies or the public
undertakings even when such public undertakings are 'State' within the
meaning of Art. 12 of the Constitution on account of deep and pervasive control
of the government.

25. BANKING LOAN - RATE OF INTEREST - SECTION 21-A BANKING
REGULATION ACT :-

A.l.LR. 1998 A. P. 259

UNION BANK OF INDIA VS. VEGUNTA SAROJINI DEVI

Agricultural loan advanced by bank, compounding of interest with half
yearly resis on that loan by bank not justified. Bank however, is entitled to
compound interest with yearly rests.

Areference'was made to the case of Corporation Bank, (1994) 5 SCC 213
=1994 AIR SCW 2721 in which it was held that :-

"In so far as Civil Appeal No. 544/86 is concerned it relates to the bank's
rightto charge compoundinteresti.e. interest with periodical rests on agricultural
advance. We have already referred to various circulars issued by the Reserve
Bank from time to time in exercise of power conferred by S. 21 (2) (e) of the
Banking Regulation Act. We have pointed out that the said circulars/directives
provide that the agricultural advances should not be treated on par with
commercial loans in so far as the rate of interest thereon is concerned because
the farmers do not have any regular source of income except sale proceeds of
their crops which income they get once a year. The question of recovery of
interest with quarterly or six monthly rests from farmers is therefore not
feasible. The fact that the farmers are fluid at a given point of time every year
has tc be kept in mind in determining the point of time when they should be
expected to repay the loan or pay the instalments/interest on advances.
Therefore to allow the banks to charge interest on quarterly or half yearly rests
from farmers would tent amount to virtually compelling them to pay compound
interest, since they would not be able to pay the interest except once in a year,
i.e. when they receive income from sale proceeds of their crops. The Reserve
Bank has shown concern for the farmers by directing all banking institutions to
so regulate the recovery of interest as to coincide with the point of time when
the farmers are fluid. It has therefore been emphasised by the Reserve Bank
that interest should be charged once in a year to coincide with point of time
when the farmer is fluid and interest on current dues should not be compounded
although it may be done when the advance/instalments becomes overdue.
Thus according to the circulars/directives so far as loans for agricultural
purposes are.concerned at best interest may-be charged with yearly rests and
may be compound if the loan/instalment becomes overdue. In the present case
since the interest was charged with six monthly rests that was clearly in
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’

contravention of the Reserve Bank circulars/directives, compounding of interest
on current dues on agricultural advances having been discouraged the bank
was entitled to charge interest with shorter periodical rests and compound the
same. The bank would add interest outstanding to the principal and compound
the interest when the crop loan or term loan becomes overdue having regard
to the tenor of the circular dt. 14.3.1972. The High Court was fully justified in
~ coming to the conclusion that the bank was not entitled to charge interest with
half yearly rests." :
. '

26. DISTINCTION BETWEEN SECTION 25 CONTRACT ACT AND SECTION

19 LIMITATION ACT EXPLAINED :-

AIR 1998 ORISSA 129

STATE BANK OF INDIA VS. DILIP CHANDRA SINGH DEO

Suit for recovery of time barred debt against legal heir of deceased
borrower. Admission by legal heir in his deposition indicating willingness for
payment of principal sum. Admittedly document exhibit P-9 was written by the
non-appellant (See-para 7 of the judgment). The letter was of 29.12,1981.

The letter written by the respondent was as under :-

To
The Manager,
S. B. I., Cuttack,

Sub. : O/D of Late Smt. Durgesh Nandini Devi.

With reference to the above O/D of our Late mother Smt. Durgesh Nandini
Devi we enclose a payment of Rs. 500/- by Cheque No. X36944 towards the
first instalment.

We will undertake to clear the arrear over draft at Rs. 500/- or more or
substantial amounts thereafter per month. Kindly acknowledge the payment
and forward us a statement of accounts of the above account. As matters are
being settled for regular receipts of funds, we will be in a position to make
regular payments towards the above said arrear account.

Yours faithfully,
(sd/-)
(Dilip Chandra Singh Deo)
Tulsipur, Cuttack-8

A perusal. of the aforesaid document indicates that there is no definite
undertaking on the part of the defendant in praesenti promising to pay any
definite amount to the drawal made by her. The expression®...... will undertake
to clear the arrear over draft at Rs. 500/- or more or substantial amounts
thereafter per month” rather indicates that the defendant was contemplating
something to be done in future. In the said letter, the defendant had requested
for a statement of accounts of the O.D. account.of his mother. The aforesaid
letter can go to the extent that the defendant was contemplating.to clear up the
dues of his motherin future and had, in fact, paid a sum of Rs. 500/- but it cannot
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be definitely said that he had already agreed to pay the entire dues. The use
of the expression “We”" at several places in Ext. 9 rather goes to show that as
if the legal representatives of late Durgesh Nandini Devi wanted to clear up the
dues. At any rate, from all the dues of his mother although it indicates his
willingness to undertake in future to clear the arrear overdraft dues. Since the
terms were not definite and no clear undertaking in praesenti had been spelt
out, | am unable to accept the contention of the learned counsel for the
appellant that a new contract under Section 25 (3) of the Contract Act had come
into existence.

The respondent in his written statement in para 3 stated that he is willing
to pay the legal dues of his mother. In para 5 of the written statement he further
stated that he has seen the statement of account filed in the Court is only willing
to pay the principal amount of Rs. 6,000/- but not willing to pay so much interest.

The High Court further held that,

“In view of such admission of the defendant in deposition indicating his
willingness to pay a sum of Rs. 6,000/- the claim of the appellant Bank
can be accepted to the above extent even though the suit itself was
barred by time. if the defendant could have extended the period of
limitation by acknowledging his liability in accordance with Section 19
of the Limitation Act, or entered into a fresh contract in respect of a
time-barred debt in accordance with section 25 of the contract Act,
there is no reason why he cannot be found liable in a time-barred suit
on the basis of admission made in the deposition in such suit.”

Referring to AIR 1988 Orissa 50 State Bank of India Vs. Vathi Samba
Murthy, following the judgment of Chandradhar Goswami Vs. Gauhati Bank
Ltd., AIR 1967 SC 1058 held that, keeping in view the aforesaid decisions, it
is held that the amount of Rs. 6,000/- as admitted by the defendant would be
realised by calculating simple interest at the rate of six percent annum from the
date of such admission, i.e. to say from 24.1.1987. (Perhaps the date of the
filing of written statement)

NOTE : Judicial Officers are requested to go through the whole judgment
to understand the principle of Section 25 of Contract Act and section 19 of the
Limitation Act.

]

- 27. SECTION 53-AT.P. ACT AND 0.39 RR. 1&2 CPC :

WANT OF WRITTEN AGREEMENT

A.lLR. 1998 A.P. 285

LEPROSY MISSION VS. NALLAMILLI VEERA VENKATA SATYANNARAYAN REDDY

In para 4 of the judgment it was held as under :

“Section 53-A of the Transfer of Property Act contemplates a contract
in writting and delivery of possession in pursuance of the said contract.
On satisfying these two conditions, the palintiff can institute a suit for
specific performance of agreement for sale and seek protection of his
possession. But in this case, there is not even a scrap of paper to show
" that the respondent was delivered possession by the appellants at any
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time. In fact there is no written contract which has come into existence.
In the absence of any written contract, Sec. 53-A of Transfer of
Property Act cannot be taken aid of by the respondent. We may also
observe that the respondent has not even furnished the date on which
the possession was delivered to him in his affidavit or the person who
have delivered possession. As the appellants is aregistered institution,
we are of the opinion that unless possession was delivered by a person
authorised by the institution, it cannot be a valid possession under law.
Therefore, it follows that the respondent cannot claim injunction
against the real owner. As such the order of the lower Court granting
injunction has to be set aside.” '

28. REMISSION OF SENTENCE : GOVERNOR'S POWERS : JUDICIAL
REVIEW/ARTICLES 161 & 133 OF THE CONSTITUTION OF INDIA:
A.l.R. 1998 SC 2026
SWARAN SINGH VS. STATE OF U.P.

In paragraphs 12 and 13 of the judgment it was said that :

“In view of the aforesaid settled legal position, we cannot accept the rigid
contention of the learned counsel for the third respondent that this Court has -
no power to touch the order passed by the Governor under Article 161 of the
Constitution. If such power was exercised arbitratily, mala fide or in absolute
disregard of the finer canons of the constitutionalism, the by-product order
cannot get the approval of law and in such cases, the judicial hand must be
stretched to it.

In the present case, when the Governor was not posted with material
facts such as those indicated above, the Governor was apparently deprived of
the opportunity to the order now impugned fringes on arbitrariness. What the
Governor would have ordered if he were apprised of the above facts and
materials is not for us to consider now because the Court cannot then go into
the merits of the grounds which persuaded the Governor in taking the order of
the Governorimpugned in these proceedings is subject to judicial review within
the strict parameters laid down in Maru Ram case (AIR 1980 Sc 2147) and
reiterated in Kehar Singh case (AIR 1989 SC 653) we feel that the Governor
shall reconsider the petition of Doodh Nath in the light of those materials which
he had no occasion to know earlier.”

Therefore the Supreme Court quashed the impugned order to enable the
Governor of U.P. to pass a fresh order in the petition filed by the third
respondent for remission of the sentence in the light of the observations made
above.

e

29. SECTION 54 T.P. ACT AND SECTION 19 SPEFIFIC RELIEF ACT :
BONAFIDE PURCHASER :
A.lLR 1998 SC 2028
JAGAN NATH VS. JAGDISH RAI

Plaintiff filed a suit for specific performance. The plaintiff entered into an
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agreement for the purchase of house property on 28-9-1973. Subsequent
agreement the defendant owner entered into an agreement with the third
person. ;The evidence on record was that the subsequent purchaser was a
bonafide purchaser for consideration, had no notice of the contract with the
plaintiff. The High Court held that the plaintiff would not be entitled to relief of
specific performance against subsequent purchaser.

30. ARTICLE 54 LIMITATION ACT, SECTION 10 CONTRACT ACT, SCH.
FORM 47 AND 48 CPC (5 OF 1908) READ WITH SECTION 16
SPECIFIC RELIEF ACT :

AIR 1998 GAUHATI 92
MD. MOHAR ALI VS. MD. MAMUD AL

Agreement for sale is a unilateral contract. It need not be signed by both
parties. In a suit for specific performance by the party filed after inordinate delay
of 16 years. Suit has to be dismissed on ground of delay alone. The High Court
referring to Form No. 47 and Form NO. 48 held that plaintiff must specifically
plead that he had approached the defendent to perform agreement and later
had not done so and that plaintiff was always ready and willing to perform his
part of contract.

The cases refered to in the judgment are Mrs Sandhya Rani Sarkar Vs.
Sudha Rani Devi, A.lLR. 1978 SC 537, K.S. Vaidhyanandam Vs. Vairavan
A.LLR. 1977 SC 1751 and Abdul Kadar Vs. P.K. Sara Bai A.l.R. 1990 SC 682
followed. Please also refer to Pt. Prem Devi Vs. The D.L.P. Housing and
construction A.l.LR. 1968 SC 1355.

In paragraph 14 of the judgment it was further held that,

-“Inthe latest decision it has been stated that the court in decreeing the

suit for specific performance of contract must take into account that
the suit must be filed within reasonable time and if the suit is filed
beyond the reasonable time it should be dismissed on that ground
alone in as much as it cannot be expected that the party will sit tight
for all these years and in the meantime the character of the property
is changed, value of the property will go up. All these factors must be
taken into account as pointed out by the apex Court.”

31. SECTION 14 (1) (A) AND SECTION 34 SPECIFIC RELIEF ACT :
A.lLR. 1998 SC 2046
ASHOK KUMAR VS. NATIONAL INSURANCE COMPANY LTD.

Contractual appointment and declaratory relief discussed by the Supreme
Court inthe said judgment. A declaration for continuation in service was sought.
Appellant was appointed on certain terms and conditions. The appellant initially
put on probation for a period of 12 months. One of the conditions also stated
that unless a letter appointing the petitioner as probationary inspector is issued
before the expiry of proposed period his service shall stand terminated. No
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appointment letter was issued to the appellant before expiry of probation period
norinitial period of probation was extended. Held that appellant was not entitled
to declaration that he continues to be in service.

In instant case, appellant was appointed on certain terms and pursuant to
such appointment he worked within the scope of such employment. Termination
of his employment purportedly in terms of the same contract is challenged by
him by praying for a declaration that such termination is invalid and therefore,
he continues in the same employment. Maintainability of a suit can not be
adjudged from the effect which the decree may cause. It can be determined
on the basis of the ostensible pleadings made and the stated reliefs claimed in
the plaint. The mere fact that a suit which is not maintainable under S. 14 of the
Act is not to persist with its disability of non admission to civil courts even

-outside the contours of Chap-Il of the Act, S. 34 is enough to open the corridors
of civil Courts to admit suits filed for a variety of declaratory reliefs. S. 14 falls
within the chapter and it points to contracts which are not specifically enforceable.
Powers of the Court to grant declaratory reliefs are adumberated in S. 34 of the
Act which falls under Chap. VI of the Act. It is well to remember that even the
wide language contained in S. 34 did not exhaust the powers of the Court to
grant declaratory reliefs.

32. DEFAMATION : LIMITATION ACT Ss. 12, 14, AND ARTICLE 75 OF THE
LIMITATION ACT :
A.lLR. 1998 BOMBAY 244
B. SUBHASH VS. SANJHA JANSATTA

Sub-sections (2), (3) and (4) of S. 12 on its face have no application to the
suits. As regards S. 14 it provides exclusion of time taken in bonafide
prosecuting proceedings in Court without jurisdiction. The proceedings by way
of complaint filed by the plaintiff before Press Council of India under the Press
Council Act of India under the Press Council Act is a proceeding of entirely
different nature having no semblenece of ‘Criminal proceeding’ as contemplated
under S. 14. The damages sought by the plaintiff in the suit could not have been
claimed in the complaint filed by him before Press Council of India nor was
complaint filed for the said purpose. The complaint filed by the palintiff was not
‘anather civil proceeding’ prosecuted by the plaintiff, even it be assumed with
due deligence and in good faith, relating to the same matter in issue before the
Court. The Press Council of India is neither Court nor the complaint is a civil
proceeding as contemplated under S. 14 of the Limitation Act and therefore, the
plaintiff cannot derive any advantage ‘of the time consumed in prosecuting
complaint before the Press Council of India.

33. DRUG CONTROL LAWS : LIMITATION READ WITH SECTION 468 AND
469 CR.P.C. COMMENCEMENT OF PERIOD OF LIM!TATION
A.lLR. 1998 SC 1919
STATE OF RAJASTHAN VS. SANJAY KUMAR

Offence of manufacturing of adulterated, substandard, mis-branded
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suprious drugs and/or storage distribution and sale of such drugs in contravention
of the Act. Filing of complaint. Period of limitation starts only from the date of
receipt of report of Public Analystand not from the date of taking of sample by
Drug Inspector.

34. KEEPING SPACE OPEN FOR ROADS :
A.l.LR. 1998 ALL. 251
TOWN AREA COMMITTEE VS. S.P. BANDA

In para 5 of the judgment it is said that,

“Today there should be no doubt in the mind of any public authority,
local body, State Government or the Government of India. that the
roads of the nation are to be kept absolutely free without obstruction
and only forthe purpose for which a road or a highway has been carved
out. Obstructing public roads, the like of which the Town Area
Committee is doing is the negation of planning.”

35. LAND ACQUISITION ACT : SECTIONS 11-A AND 16
A.l.R. 1998 ALLAHABAD 254
GAINDI DEVI'VS. STATE OF U.P.

Limitation for passing of award is to be counted from the last date of the
publication of declaration under Section 6 of the Act. In the present case the
Notification was published in the official Gazette on 28-7-1986. In one newspaper
on 23-8-1986 and in another newspaper on 24-8-1998. Limitation is to be
counted or calculated from 24-8-1986. Delay in making claim for interest not
tenable when the claimant had delayed take over of the possession.

No party can derive advantage of his own acts.
®

36. AWARD : SECTION 17.23, AND 25 REGISTRATION ACT AND
SECTION 15 LIMITATION ACT :
A.L.R. 1998 DELHI 257 .
MADHUKAR GOEL VS. M.S. GOEL

Where the arbitration award involves immovable properties while making
rule of the Court Award is required to be registered before making rule of Court.
Petition for filing award.in Court and for sending it for registration within period
for presenting award for registration. Award filed in Court in response to the
petition. Award in the custody of Court therefore a prayer in petition for sending
award for registration was under consideration. Another petition for sending
award for registration two years after passing of award. Can be allowed as
‘period on which award received by Court till its return for registration is to be
excluded. i
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COMPULSORY RETIREMENT, TERMINATION, SUSPENSION AND
RETIREMENT THROUGH SCREENING OF J.0S.

Following officers in the Higher & Lower Judicial Service have been
Retired Compulsorily w.e.f. the dates mentioned against their names,
as per decision of the Full Court Meeting held on 7-8-98 :

. Shri S. L. Shakya,, Ill ADJ, Alirajpur w.e.f. 27-8-98 AN
2. Shri R. G. Ghatiya, Il ADJ, Alirajpur w.e.f. 28-8-98 FN
Shri N.K. Goel, Civil Judge, Class | & ACJM, Narsingarh

w.e.f. 2-9-98 AN.

4. Shri R. B. Dohre, |l ADJ, Seoni w.e.f. 26-8-98 AN
5. Shri R. S. Thakur, Civil Judge, Class | & ACJM, Sausar

w.e.f. 28-8-98 AN

6. Shri S. K. Audhia, ADJ (Under Suspension H.Q. at Durg)

w.e.f. 25-8-98 AN.

Shri Amar Lal Joshi, Il Civil Judge Class |, Raipur 31-8-98 AN.
8. Shri Satyendra Kumar Gupta, Il ADJ, Indore w.e.f. 3-9-98

LIST OF JUDICIAL OFFICERS WHO HAVE BEEN COMPULSORILY
RETIRED AND REMOVED FROM THE SERVICES, AS A RESULT OF

DEPARTMENTAL ENQUIRY.

NO. NAME OF JUDICIAL OFFICERS

1.

Shri A.K. Tripathi, Ex.Civil Judge Class Il
Lakhnadon District Seoni.

Shri Shrikant Choudhary, Ex. Civil Judge
Class | Bijawar District Chhatarpur.

Shri B. R. Verma, Ex. Civil Judge Class |
Dhar.

Shri Eugene Lucas, Ex. Civil Judge
Class | Bagli District Dewas.

Shri I. Lakde, Ex. Civil Judge Class Il
Dantewara District Bastar.

PUNISHMENT

Removed from service
by order of Govt. of
M.P. dated 20.3.98.

Compulsorily retired by
order of Govt. of M.P.
dated 26.5.98.

Removed from service
by order of Govt. of
M.P. dated 26.5.98.

Removed from service
by order of Govt. M.P.
dated 26.5.98.

Removed from service
by order of Govt. of
M.P. dated 26.5.98.



LIST OF OFFICERS WHO HAVE BEEN RETIRED AFTER SCREENING ON
ATTAINING THE AGE OF 58 YEARS DURING 1998 (AS ON 21.8.98)

1. Shri K.K. Gupta, O.S.D. High Court of M.P. W.e.f. 1.8.98 A.N.
Bench Gwalior, Gwalior.

2. Shri Naththi Lal Jatav, XV Additional W.e.f. 7.8.98 A.N.
District and Sessions Judge, INDORE.

®

LIST OF JUDICIAL OFFICERS WHO ARE UNDER SUSPENSION.

1. Shri A.K. Goyal, A.C.J.M. Sakti Under suspension
District Bilaspur under suspension. w.e.f. 20.4.98.

2.  Ku. Kumud Bathma, Civil Judge Under suspension
Class Il Ujjain under suspension w.e.f. 2.3.98.

with Head Quarters at Ujjain.

3. Shri P. S. Rawat, A.C.J.M. Sehore Under suspension
w.e.f. 8.4.98.
4.  Shri R. R. Bhardwaj, the then Civil Under suspension
Judge Class | Goharganj, District Raisen w.e.f. 27.7.98.

presently posted as Civil Judge Class |
and J.M.F.C. Sironj, District Vidisha.

5. Shri J.K. Varma, A.D.J. Bilaspur Under suspension
w.e.f. 17.9.98.
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OPINIONS AND VIEW EXPRESSED IN THE MAGAZINE ARE OF THE
WRITERS OF THE ARTICLES AND NOT-BINDING ON THE INSTITUTION
AND FOR JUDICIAL PROCEEDING.
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