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LISTENING : A WORD-SKETCH

Without commenting anything on the question of giving concentration
and attention to the lectures by the Judicial Ofticers coming for training | am
just reproducing 3 vignettes from “The Time Management Pocket Book” by lan
Fleming.

Hope these Word-sketches will make a huge distinction and the Judicial
Officers while under training here for refresher's course will listen to the in-
structions given to them during the session. As a Judicial Officer, when (if) one
‘hears’ arguments one is ‘listening’ to the arguments. Assess with these mini
articles where one stands.

3quT FA HI - HOW TO LISTEN

U] FHRAT U Hell & 39 91 B Recognize it's hard work and a
WERA B da iSEie s ELsl skill which most people are not very
e & v 8 B & o o good at. So try to:
feb;

1 IEE B AYR @ A qEiE 1. Take notes, i.e. mind maps (they
' N ?h‘\”lll ' aid retentioin)
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2. Listennow ......... report later. Plan
to tell someone what you heard -
you will remember it better.

3. Be present ........ watch the ten-
dency to daydream.

4. Be a 'whole body' listener. Listen
with your ears, your gyes and
your heart. :

5. Build a rapport by pacing the
speaker. Approximate the speak-
er's gesture, expressions and
voice patterns to create comfort-
able communications.

6. Control your emotions - if not they
will prevent you from listening ef-
fectively.

7. Avoid distractions.

8. Listening is a skill and a gift - give
it generously.

DIFFERENT KINDS OF LISTENING

Listening is an active and not a
passive skill A

Wae listen for a variety of reasons
e.g. ~

1. To be polite

2. To obtain precise information
{e.g. directions or insturctions)
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. Out of interest tor the person or the

topic

. To help or understanding of the

other person's situation or ideas

. For new ideas and approaches

. To find fault in what's being said

WHY DON'T PEOPLE LISTEN

. Not trained to listen.
. You're not attentive to the speaker.

. Speed of thought -(we think faster

than we speaks)

. Outside distractions

. You infer .......... make interpreta-

tions and judgements

. Want to speak and therefore inter-

rupt

. You are preparing your reply whilst

they are talking

. Hold a different view

. Hear what you expect to hear

rather than the intended message
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10.Different backgrounds, cultures,
experiences ~

11.Wrong/inappropriate language,
e.g. jargon

12.Inconsistency between words and
{non verbal) behaviour

13.Fear of being exposed

14.Heard it all before... switch off

OTHER REASON

1. The Lecturer deviates from the
subject.

2. Spends most of time praising him-
self.

3. Dwells disproportionately ancillary

themes thereby derailing the main -

subject.

4. The listener harbours a miscon-
ception that he has nothing to learn
from the Lecturer.

(o= HRO B 3PN IS : AN WD, AR, TEhewa IR (@) s,

TR ETI)

W : f& e e dide 9%, dwS $aM ol td ww gve Su gun
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IT IS TRUE THAT WE LEARN BY
LISTENING, YET WE DO'T LISTEN
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A U (affidavit) Ig &1 3 sv TaR B

It is a declaration on oath, reduced to writing, affirmed or sworn
to by an affiant before some person who has authority to administer

oaths. (Bouvier L. Dict ; Wharton; Burrill)

“An affidavit is an oath in writing signed by the party deposing,

sworn betore and attested by him who hath authority to administer
the same ". (1 Bacon’s Abridgment, 124)

Affidavit is an oath in writing; and to make affidavit of a thlng, is

to testify it upon oath. An affidavit generally speaking, is an oath in

writing, sworn before some person who has authority to administer
such oath; and the true place of habitation, and true addition of every
person who shall make an affidavit is to be inserted in his affidavit.
Affidavits ought to set forth the matter of fact only, which the party
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intends to prove by his affidavvlit‘; and not to declare the merits, of the

~cause, of which the Court is to judge, 21 Car. 1 B.R. (Tomlin's L.

Dict.)
Must be in writing. There can be no such thing as an unwritten

 affidavit. An affidavit is defined to be “a written declaration under

oath, made without notice to the adverse party.

afrem &3 gl (RUFE) au oY R FUF R g (aifbr=)
7 aRarer -
AFFIANT AND DEPONENT :

Affiant is one who makes an affidavit (Cent. Dict.; Ame. Cyc.;
Imp. Dict; Webs.)

Distinguished from “Deponent”: In strictness “affiant” is the au-
thor or subscriber of an affidavit, “deponent” of a deposition (Abbott,

L.D.)
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(3)

THE ART OF JUDGMENT WRITING
PART A-GENERAL

Though the art of judgment writing is mostly a subjective matter, there are .
a few points which should be kept in mind by the beginners in the line or .

profession (because Judgeship is also a distinct profession). The basic
requirement of a good judgment is indeed good language. The language,

whether Vernacular or English, should be grammatically cprrect amd sim- :
ple yet pithy. Flowery language should be avoided except in some special -

context. As in most of the States in the Northern region, English is being
used for judgment writing even at the grass roots level, this discussion is
confined only to that script.

Taking up first the basic requirement of sufficiently good command over
language, the general observation is that with the over-all gradual
declinein educational standards during the last about one generation,
the standard in the use of English language has come down perceptibly.
Consequently this general deterioration often gets reflected in the aver-
age level of delivery of judgments, submission of pleadings and advance-
ment of arguments by the lawyers and prosecutors. Hence the persons
who choose to become members of the Bench or the Bar should make
special and sustained efforts to have a sufficient command over the Eng-
lish language. The first step in this direction would be to have some work-
ing knowledge of the basic grammar which is (or rather was) taught upto
the Matriculation standard. One should not feel shy at all to learn the
basics contained in a stanadard book of grammar of that level. it would
not be a bad idea even to take the assistance of a good teacher in that
line. But there again should be a proper choice of the book as well as the
guide.The generally accepted standard book of grammar in this context
would be one by Wren and Martin. Well, the choice and selection should
be yours, keeping in mint that you should learn correct principles and
have proper guidance in the matter. o ‘

By acquiring a working knowledge of the basics of grammar, one'’s lan-
guage would automatically get polished. For instance many of us do not
know the proper use of the articies (a, the) resulting in minor infirmities in

-writing. It would not be difficult to remember at least that ‘a’ is used in a

general sense while the should be used in a particular sense: “A culprit
was intercepted by a police party holding a picket at a canal bridge.
However, when a member of the police party subjected the culprit to a
personal search, it revealed that the was carrying an illicit weapon.” Simi-
larly, the presence of an accused can be noted in different manners “The
accused did not appear in the Court.” Or, “the accused did not come in the
court”. Or, “the accused failed to turn up in the court.” Obviously, the last
senterice sounds better and its use wouid result in brushing up the lan-
guage. But it does require some knowledge about the correct use of words,
clauses and prepositions as explained in a systematic manner in any
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of phrases would make the language still better though its application
should be quite selective in order to avoid the language becoming bom-
bastic.

Another point worth notice in this context is to divide the writing into para-
graphs and sub-paragraphs. Usually a point or a sub-point should be
discussed in paragraph keeping in view its over-all length. Ordinarily a
paragraph should not go beyond a page, though no hard and fast rule
could be laid down. But a discussion - divided into paras and sub-paras
does give a good form to the writing besides giving an impression of
clarity of thought. it also results in avoiding repetition of ideas or points.
The paras should be given serial number.

Some judgements have been observed to contain repetition of words in
the same sentence. It should be avoided, if possible. A conscious effort
should be made in this direction even if some times some correction and
retyping is required. With practice it would become a habit resulting in a
suitably good style.

{6) In case you have made some special effort in writing a judgement con-

™

(1)

(2)

taining some good points of discussion on a particular legal matter, it
would be a good idea to keep a record of that pronouncement for future
reference in the same context. After sometime you can have sufficient
stock of such legal discussions which can be utilised suo motu, if a coun-
sel of the party concerned fails to make a special reference to the point or
citation. Such exigencies are likely to occur not only at moffusil stations
but also at District headquarters.

Last but not the least, total length of a judgment should be minimum
keeping in view the matter for discussion and its adjudication. Again, no
specific rule can be laid down on this point. But lengthy and repetitive
judgements are not appreciated while short and pithy writing covering all
points in brief should be the general rule. It saves time and energy of the
Judge as well as the Steno-typist, both of whom are generally under
pressure of extra-heavy work load in the courts.

PART B-CIViL. JUDGMENTS

As already noticed in the discussion at para 7 in Part A, brevity should be
the motto or general policy in writing of judgments (or Orders), keeping in
view the fact that the resultant labour should not be branded or classitied
as a telegraphic judgment.

A judgment in a civil case should usually set out the brief case of the rival
parties. For that matter please avoid a reprehensible practice of repro-
ducing the plaint and the written statement aimost in its entirety. On the
other hand, the opening para or two should suffice for this task followed -
by the issues in question. (Incidentally, the issues must be framed by the
Judge himself instead of leaving the task to the counsel, as is the practice
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in some courts.) Unless the pleadings are lengthy and complicated onlya =

" brief reference to the stand of the parties should be made. For instance,

(3)

(4)

(5)

if the defendant has raised quite a few legal objections, they need notbe

reproduced in full. The purpose could be served by noting down after the .~

main plea in defence, that legal objections were also raised pertaining to
maintainability, notice, limitation or multifariousness etc.

The next pitfall to be avoided concerns a widely prevalent stylé of giving

a brief resume of the evidence of the parties with particular reference to
the deposition of various oral witnesses as well as the particulars of sup-
porting documents. This part of discussion can be (and should be) totally
avoided. Instead we should directly jump on to the discussion of the is-
sues which may be grouped together (where-ever possible) to avoid rep- -
etition of points. In this regard when a particular issue (or issues) is (or

are) being discussed, then only that particular portion of the deposition of . .

a witness should be referred which is relevant to the discussion. Even at
the risk of repetition, it is reiterated that we should avoid making a general
reference to the entire oral evidence of a party enumerating wha. a par-
ticular witness had stated in examination-in chief or in cross-examination.
On the other hand, if the case of the plaintiff is being discussed, usually a
brief reference need be made to his oral evidence (unless details are
required for a specific purpose) while more stress should be laid on the
admissions (if any) made by the witness or witnesses of the defendant
besides other short-comings in his evidence, so far as the same is helpful
in bolstering up the case of the plaintiff and vice versa. The underlying
idea is that more attention should be given to the cross- examination of
the witnesses of the parties in the discussion because generally the ex-
aminations-in chief are depositions in consonance with the pleadings or
stand of the parties. As such, infirmities, strong points or admission would
have to be picked out of the statements of the witnesses at the stage of
their cross- examination to fortify the discussion on a particular point or
issue.

No standard mode could be prescribed regarding the stage for the dis-
cussion of the documents; whether these should be taken up before or
after oral evidence or their discussion should be interspersed with that of
the oral witnesses. As a matter of fact, these factors would vary from case
to case. For instance, if the case of a party (plaintiff or defendant) is very
strongly based on documents, then it would be better to commence the
discussion with reference to the documents relegating to background the
oral evidence in the case. But we should never lose sight of the basic aim
of judgment writing- brevity.

Adverting to the length of a judgment, opinions again differ. Some judges
opine that a judgement should be fairly lengthy in order to contain discus-
sion of every aspect of the case. On the other hand, there are quite a few
votaries of the opposite view- that a pronouncement should be brief though
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without leaving any point of controversy untouched. personally speaking,
| am of the view that one should rather err on the side of brevity, because
the subordinate courts are flooded with pretty oid as well as urgent mat-
ters. Hence at the grass- roots level the judgments and orders generally
should be briefest possible though without doing injustice to the problem
under discussion. Of course, there are some matters which are compli-
cated and require lengthy discussion. But those are few in number and
should be dealt with accordingly without much procrastination.

During the writing of a judgment some times quite a few citations referred
by the parties are to be discussed. A few points should be kept in view in
that context. First, all the rulings of at least the unsuccessful party (i.e.
against whom the verdict is being given) should be accounted for. in case
you feel that some or most of them are irrelevant of not applicable to the
facts of the case in hand, then simply enumerate and dispose them of by
branding them as such. However, the helpful citations shouid be utilised
in a judicious manner. Lengthy excerpts out of rulings are not advised
unless the same is specifically required to elucidate some legal point. The
judgments reproduced at the end of the Hand Book contain some good
points besides some glaringly bad points in this regard. (Incidentally, the
discussion contained therein and conclusions drawn therefrom should
not be considered as guidelines because their correctness is not vouch-
safed for want of information about their fate at appellate stage. Hence
those are mere instances of some legal problems and the manner in
which they were tackled by a particular Judge. As such, every beginner

 should discuss those adjudications with his senior colleagues before fi-

)

nally assessing their worth as a safe illustration). Second, whenever a
ruling is cited, it should be underlined giving the particulars of the case
title e.g., AIR 1930 Lahore 44, Mohan Lal versus Sohan Lal etc. Third, if
some lines or a paragraph out of a ruling is being quoted, the quotation
should be typed with a distinct margin and within inverted commas. At the
same time, as far as possible it should be mentioned whether the excerpt
is from a particular paragraph or a head note.

A distinction between the terms head note and heading of the plaint should
be kept in mind. A head note usually means an index note given by the
Editor as the heading of a judgment reported in a journal. Normally the
head note or index note correctly conveys the legal point in question. But
some times these headnotes are quite mis-leading. It is therefore always
advisable to go through either the entire ruling or at least the relevant
para (or paras) to which the said headnote related.

A heading of the plaint generally denotes that portion of a plaint (or peti-
tion) which exists just under the title or particulars of parties. The heading
of the plaint should contain brief particulars of the relief claimed as well as
the subject matter of the suit. Hence there is no term known as head note
of the plaint. The use of such a misnomer should be avoided.
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(8) In aJudgment or Order, the presence of the counsel for parties shouldbe .
noted by name and not merely as “Counsel for parties” as is the general -, .=
practice. At the same time, heading of the judgment should contain the - -
following details: :

(i) full particulars of the parties,
(ii) full particulars of the subject matter of suit, and
(iii) valuation of the suit for the purposes of court fee and jurisdiction.”

Similarly, the last or operative para of the judgment should contain full. - ../
particulars of the relief granted with details of the property etc. if possible. For - -
instance, in a suit for permanent injunction following could be the two types of
final orders:-

(a) Incorrect form

“On the basis of the decision on various issues, the suit of the. plaintiff
stands decreed with costs for permanent injunction as prayed for..."

(b) Correct form

"On the basis of the decision on various issues, the suit of the plaintiff
Ram Singh is decreed with costs permanently restraining the defendant Sham
Singh from forcibly dispossessing the plaintiff from 24 kanals of area com-
prised in khasra no. 32/7,9,12, and 15 situated in Village khadag Pur, except
in due course of law...”

(9) A Conference of senior Judicial Officers of the States- of Puniab and
Haryana was held at Chandigrah in the year 1988. One of the items of
discussion there pertained to the problem in hand. ‘
The final consensus of opinion was almost to the effect:-

There is no denying the fact that brevity is the cardinal quality of a good :
judgment, but brevity should not be at the cost of material facts of the case
and necessary discussion of the relevant evidence. Such a judgement -
should satisfy the following criteria:

(i) 1t should be couched in simple language.

(i) A summary of contentious facts should be recorded with properly
reasoned and clear-cut findings on all the issues involved in the case.

(iii} The rulings cited by the parties should not be copiously reproduced;
only the ratio decidendi shoutd be alluded to.

(iv) The relief granted should be clearly and succinctly recorded. -

(v) While discussing the evidence and conduct of witnesses, temperate
language should be used. The tendency to make adverse, comments
on witnesses or judgments of trial courts should be avoided.

in this context it was further advised that no omnibus issue should
be framed while separate and distinct finding on all the issues is
essential.
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(10)Quite frequently some lines or eXcerpt out of a ruling or statement of a

witness is reproduced in judgment. Some times it becomes necessary to
underline some word, clause or sentence/sentences in that excerpt in
order to emphasize some fact or point. Such an excerpt should usually be
reproduced within inverted commas while at the end of the entire excerpt,
a clause (emphasis supplied) should be added out of inverted commas to
indicate that the underlining had been done by the writer.

(11)In money suits, some times the final relief granted is less than the claim

made by the suitor. In such cases the suit should normally be decreed
with proportionate costs.

Similarly in case of money suits filed by Banks, the relief sought through
sale of mortgaged/hypothecated property should not be ignored. Nor-
mally such mortgaged/hypothected properties should be ordered to be
kept intact till final settlement of accounts on payment of decretal amount,

- so that the same could be put to sale during execution of the decree, if so

(1)
(2

®

4

warranted.
PART C- CRIMINAL JUDGMENTS

As most of the criminal work in junior District Courts comprises police
challans, this discussion is restricted to the same.

A judgment shouid contain full particulars of the accused with approxi-
mate age, details of FiR, Police Station and offences. The presence of the
Prosecutor and defence counsel should be marked by name.

The opening paragraph should contain brief case of the prosecution while
the next para could allude, again briefly, to the charge and the particulars
of the witnesses of the prosecution, the stand of accused in his statement
u/s 313 Cr. P.C. and defence evidence, if any.

A reference to supplying of copies of documents to the accused can be
dispensed with being a minor procedural detail. Nor is it necessary to
give details of the offence the accused is (or are) charged with except
enumerating the same because the same would be included in the main
discussion.

The next para may refer to the final arguments containing in brief the
points of attack on the prosecution case followed by their discussion-
pointwise. The necessity of dividing the writing into paras or sub-paras in
reiterated because a judgment without proper paras gives the appear-
ance of jumbled up ideas and conclusions. The numbering of paras is
essential.

'(5) The rulings cited by the parties must be referred to though their disposal
- might be restricted to a few lines, if so warranted.

A practice of not mentioning any in convenient ruling which does not fit in
with the discussion and conclusion drawn in the judgment, must be avoided
as it can resuilt in an avoidable grouse besides being down right dishon-
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eaty. 11 1NIS context it is essential that a Judge should know the relevant

- law comprised in Divison Bench or Full Bench rulings of the High Court

besides the pronouncements of the Supreme Court (which can be pressed
into-service to distinguish single Bench citations even if neither party has
referred to it. Obviously, it is the basic duty of a Judge to apply the correct
law to the facts of the case in hand. And for that task the Courts are not to
feel handicapped in case the Prosecutor or the defence counse) does not

. care to submit the law required for the proper and effective adjudication of

(6)

the point. (Incidentally, for that purpose an attempt has been made to

tabulate some basic rulings under various topics in this Hand Book. Each
beginner should make efforts to verify the correctness of that tabulation
with original rulings and try to make the collection up to date by referring
to the relevant Digests and Journals besides adding to the collection in
his own manner in the blank spaces left for notes in the Hand book.

it is a general advice by the senior judges that at the trial Court level a
verdict of acquittal should not be announced on flimsy or trivial grounds.
Nor should usually much importance be always attached to the absence
of independent corroboration to the testimony of official witnesses whose
evidence should normally be assessed like any other witness. In this
context the attention of the Young Judges is specially drawn to the basic

law of assessment of evidence tabulated in the Hand Book under the -

foliowing topics:- )

(i) Basic approach or duty of a Judge in a Criminal Trial. -

(i) Duty of Court to separate “chaff from the grain”

(iii) Basic Legal yard stick for assessing Prosecution version.

(iv) Number of witnesses required to prove a case of Prosecution.
(v) Discrepancies in statements of Eye-witnesses.

(vi) Police and other Official witnesses.

(vii) Corroboration from independent source to the evidence of privéte or
official withesses- Legal requirement there of.

This information coupled with some specimens of judgments in criminal

cases attached at the end of the Hand Book could perhaps provide some
practical guidelines to the new and raw hands in the profession.

(7)

In a case where a sentence of imprisonment and fine is to be awarded, |
am of the personal view that deterrent punishment should be the general
policy at our level. Secondly, in cases involving offences against person,
some compensation out of the fine imposed should be awarded to the
vicitim in order to obviate any necessity of separate litigation under the
law of Tort, a3 laid down in Sec. 357 Cr. P.C. Thirdly, it should be made a
habit to consult, I.P.C. Cr. P.C. or any Special Act in question whenever
any Order or Judgment of conviction is be pronounced or dictated in a
criminal case. In this connection special mention may be made to certain
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of imprisonment, e.g., Sections 325 and 326 I.P.C. Fourthly, in case of an
order of maintenance u/s 125 Cr. P.C., it is the duty of the Court to supply
a copy of judgment free of cost to the successful party as directed by

~ Section 128 Cr. P.C. Similarly, please note Sec. 363 Cr.P.C.

Fifthly, the salutary provisions of Sec. 340, 344 & 345 Cr. P.C. should be
kept in view to be invoked in apposite cases. However, in Sec. 345 Cr. P.C.
special note be made of the clause- “at any time before the rising of the

- Court on the same day”. Sixthly, the provisions of Sec. 309 Cr. P.C. per-

taining to adjournment of proceedings should be noted with particular

" regard to the third proviso under sub-section (2) there of. Seventhly, the

provisions of sections, 3,4 & 6 of the Probation of Offenders Act coupled

“with Sections 360 & 361. Cr.P.C. should not be lost sight of. Eighthly, on

the analogy of civil cases, casts of adjournment can be ordered even in

- criminal cases against defaulting party or accused. Please also note pro-

visions of compensation u/s 250, 359 Cr. P.C. Ninthly, an accused can be
examined on oath as a defence witness u/s 315 Cr. P.C.- but at his specific

- application.

-

Tenthly, the personal presence of an accused can be exempted by the
Court u/s 205 and 317 Cr.P.C. Eleventhly, at the conclusion of a trial of a
case involving some property, an appropriate order of disposal must be
passed uw/s 452 Cr. P.C. In cases pertaining to stolen property, a specific
question should be put to the accused whether he claims the property or
not- either u/s 313 Cr. P.C. or even at any earlier stage, if so warranted.
Twelfthly, in case of sentence of imprisonment the accused has to be
awarded the benefit of set-off pertaining to his under-trial detention u/s
428 Cr. P.C. So that calculation work should be got completed forthwith as
the same is to be incorporated in the relevant warrant of conviction to be
issued by the court soon after the pronouncement of sentence. It is further
advisable that no such pronouncement should be made before the dicta-
tion of the judgment which should then be typed by the Steno forthwith on
a priority basis even if the remaining court work has to be temporarily
suspended. The fact should be kept in view that according to an Instruc-
tion issued by our High Court, the required copy of judgment (iree of cost)
has to be provided personally to the accused. For that purpose his signa-
tures or thumb-impression should be obtained by the steno-typist attached

* with the court in the relevant register maintained by him for issuance of

copies. Thirteenthly, the penal provision of Sec. 345 Cr. P.C. is to be in-
voked rarely and as a last resort, like the brahamastra in the Mahabharta.

= Courtesy : A hand Book for young judges, fresh prosecutors and Budding

Law years (volume). Published by Hari Har Kripal publishers
ND-130 Bikrampura Mai Hiran gate. Jalandhar city Punjab.

»
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PERSONAL PAY

P.K. TIWARI, ADVOCATE,
Retd. Senior Audit Officer A:G. M.P.,

Gwalior & Ex-Accounts Officers, High Court of M.P., Jabalpur. *~

There is a general belief that personal pay cannot be decreased or re- -
duced. If grant of personal pay is governed by some special orders which say
that personal pay shall not be reduced by increase of pay, personal pay shall

remain in tact. Otherwise under the ordinary rules as contained in the Funda- L

mental Rules, the position is the converse.

Now personal pay has been defined as under in F.R. 9 (23):- “Personal/ ’
pay” means additional pay granted to a Government Servant-

(a) tosave him from a loss of substantive pay in respect of a permanent post
other than a tenure post due to a revision of pay or to.reduction of such
substantive pay other wise than as a disciplinary measure; or

(b) in exceptional circumstances, on other considerations
Further F.R. 37 stipulates as follows:-

“PERSONAL PAY- Except when the authority sactioning it orders other--
wise personal pay shalt be reduced by any amounts by which the recipient’'s ~

pay may be increased, and shall cases as soon as the pay is increased by;,an
amount equal to his personal pay.
It is thus quite obvious that if pay rises due to increments or f:xatson of pay

on account of promotion, the personal pay has got to be reduced by such
amounts or increase of pay.

In this way personal pay can be protected only if the sanctioning authority
has exempted personal pay from the operation of F.R. 37. Otherwise it is prone
to erosion by increments and also any increase of pay due to promotion or
other cause. Personal pay for loss of substantive pay can aiso not be pro-
tected if pay reduction is due to punishment in disciplinary proceedings.

WORK
Nature does not thrust power and accomplishments upon us. ln her
infinite wisdom she has left us work to do ourselves. Into every man'’s
hands she puts incipient powers and latent forces, leaving it to man him-
self to develop them or not, as he may chose.
Remember that it is only through your work that you can grow to your
ull height. ‘
Execute your resolutions immediately. Thoughts are but dreams tlll
their effects be tried. L
' Orison Swett Mardem
HARDWORK e ,

The Commonest form, one most often neglected, and the safest op-

portunity for the average man to seize, is HARD WORK

Arthur Brisbane.
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" STAR FIRMAMENT

ATTENTION

" ANTICIPATORY BAIL PROCEDURE FOR FILING OF
THE SAME LAID DOWN

. M. Cr.C.NO. 4633/99 AND ANOTHER CASE. B.P. SHRIVASTAVA Vs.
- STATE OF M.P. ORDER PASSED BY HON’BLE SHRI JUSTICE DIPAK
‘" MISRA AT MAIN SEAT, JABALPUR, DATED 10.8.1999.

" It is incumbent on the person who seeks to obtain the privilege of antici-

.. patory bail to satisfy the court that there is apprehension for his arrest. This is

" a condition-precedent to invoke the jurisdiction of the Court under Section

h. 7 - 438 Cr. P.C. Gurbaksh Singh Vs. State of Punjab, AIR 1980 SC 1632 referred
-7 and relied.

A heavy onus is cast on the applicant seeking the privilege enshrined
' under Section 438 of Cr.P.C. to satisfy the Court, that he is entitled under law
" to obtain the said concession.

; - 1tis to be borne in mind that an application under Section 438 (1) of Cr.
s P.C, has to be applied by the person who has reasons to believe that he may
" be arrested of an accusation of having committed of a non-bailable offence.
'+'++ The language used by the Parliament is “HE MAY APPLY TO THE COURT".
- "Thus, an application by the accused is mandatory. Existence of the reasons of
* belief has to be based on BONAFIDE reasons of belief, and itis the SINE QUA
-+ NON. it is to be noted that a BONAFIDE reason of belief is not a colourable
“* belief. The accused has the special knowledge with regard to his apprehen-
2 gion. The Court has the obligation to scrutinise the same with objectivity of

-approach to find out that there is proof of his apprehension. Hence, the appli-
cation has to be supported by an affidavit of the applicant or by a family
‘member or a friend or a pairokar who has been duly authorised by the
. applicant. The authorisation should be filed along with the affidavit. This
"would subserve the cause of justice and strike a balance between the
individual liberty and the concept of COMPOSITE RESTRAINI:.

It is to be noted here that an application under Section 438 Cr. P.C. can be
made to the Court of Sessions. IT IS HEREBY MADE CLEAR THAT EVERY
APPLICATION UNDER SECTION 438 Cr. P.C. FILED BEFORE ANY COURT
OF LAW SHOULD BE SUPPORTED BY AN AFFIDAVIT AS HAS BEEN INDI-
: CATED ABOVE.

Liberty, the priceless treasure of human soul, is not an absolute abstract
concept. True, it is, individual liberty is the most important aspect of human
“existence but it has to be guided and governed by law. The individuality and
the power to exercise free will cannot be given total freedom. Liberty is to be
achieved by rule of law which includes the procedural law. Procedures are to
be foliowed as they are the hallmark of authenticity and exposit sacrosanctity.
.Sometimes procedure is evolved to curb want on moves of the unscrupulous
litigants and to curtail the unwarranted passion of an unethical and unprinci-
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pled minds and further to nip the unnecessary and uncalled for problems in
the bud. ,

The directions contained in this order as far as it relates to filing of an
affidavit while preferring an application under Section 438 of Cr. P.C. SHALL
BECOME EFFECTIVE FROM 1ST SEPTEMBER, 1999. LET A COPY OFTHIS
ORDER BE SENTTO ALL THE SESSIONS JUDGES OF THE STATE.

CR.P.C. SECTION 438, ANTICIPATORY BAIL IN CASE
OF A WARRANT ISSUED TO AN ACCUSED WHO IS
ALREADY ON BAIL : (NOT TO BE GRANTED)

M.CR. C.NO 592/99 AND ANOTHER CONNECTED CASE
YOGENDRA SINGH Vs. STATE

This case was decided on 6.9. 1999 by Hon'ble Shri Justice Dipak Misra,.
Judge, High Court of M.P. at Jabalpur, Main Seat.

Facts of the Case:-

Yogendra, the applicant in M.Cr.C. No 5921/99 was arrested for an of-
fence punishable u/s 394 of the India Penal Code (in short the ‘IPC’). He was
admitted to bail and thereafter, he faced trial in criminal case No. 397/88
before the Judicial Magistrate First Class, Nagod in the Distt. of Satna. As
averred in the petition he used to appear on each date when the case was
posted for hearing. However, due to his ill health he could not appear on 4-7-
1988 and through his counsel an application for condonation of his absence
and for representation was filed. The said application was rejected and a
nonbailable warrant of arrest was issued. In this backdrop he moved the
learned Additional Sessions Judge for grant of anticipatory bail who nega-
tived the prayer. Being dissatistied he has approached this court for grant of
said relief.

In M.Cr.C. No 6061/99 Shankarlal was taken into custody for the offences
punishable u/s 7 read with Section 16 (1) (a) of Prevention of Food Adultera-

tion Act, 1954. He was facing trial before the Chief Judicial Magistrate, Betul in

criminal case No. 417/91. The petitioner remained absent on 12.4.1996 and
he instructed his counsel to file an application for exemption from appear-
ance. As the impugned order of rejection would show, a non-bailable warrant
of arrest was issued on 12.4.1996. It is averred that the petitioner had met with
an accident and was in a state of coma for nine days. it is also putforth that his
wife was ailing for the last four years and hence, the petitioner could not
attend the Court. In this background he filed applications u/s 438 of the Code
on two occasions which have been rejected by the learned Second Additional
Sessions Judge, Betul. His prayer for grant of anticipatory bail having been
negatived he has visited this court for grant of said privilege.

Learned counsel for the petitioners/applicants have contended that there
are no fetters in exercising jurisdiction u/s 438 of the Code and this Court
should interpret the said provision in ‘favour of liberty’. They have placed
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strong reliance on the decision rendered by Full Bench of this Court in the
case of Nirbhay Singh and another'Vs. State of Madhya Pradesh, 1995
MPLJ 296.

The heart of the matter is whether at the instance of an accused who has
jumped bail an application u/s 438 of the Code is maintainable?

Referring to the provisions of Section 438 of the Cr.P.C. the Court quoted
in paragraph 6 that scanning the anatomy of the aforesaid provision, it is
submitted by the learned counsel for the petitioner that the power conferred
on the High Court or the competent Court of Session is unbriddled and unfet-
tered and therefore, nothing should be added to the same except the obliga-
tion on the Court to decide the application on objective assessment of the
factual scenario. Emphasis is laid on the silence of the language employed by
the Legislature with regard to any rider or qualifier. It is canvassed by them
that if narrow interpretation is given to Section 438 of the Code, it would cause
violence to the language and there is no justification to infuse conditions
which are not patent in Section 438 of the Code.

7. To substantiate the aforesaid submissions heavy reliance is placed on
" paragraph 15 of the decision rendered in the case of Nirbhay singh (supra),
| may profitable refer to the relevant portion of the said paragraph:

“15. In view of what we have indicated above, we are in respectful
agreement with the view taken by the High Court of Punjab and
Haryana that an application.under section 438, Criminal Procedure
Code would be maintainable even after the Magistrate issued proc-
ess under section 204 or at the state of committa! of the case to the
sessions court or even at a subsequent stags, if circumstances justify
the invocation on of the provision.” -

"Enormous emphasis is laid on the words “or even at a subsequent stage”.

It is submitted by the leamed counsel for the petitioners that subsequent
stage would encompass any stage or any circumstance under which a
non-bailable warrant of arrest is issued and there is reasonable appre-
hension in the mind of the accused that he would be arrested and taken
into custody.

(JUDGEMENT TO BE READ IN ENTIRETY)

8. Itis well settied in law that a decision is regarded as a precedent for what
it decides and not what can be inferred from it. In the case of Nirbhay
Singh (supra) their Lordships were dealing with the proposition whether

an application for anticipatory bail is maintainable after the Magistrate
has issued process u/s 204 of the Code. In that factual backdrop their
Lordships laid down as has been spoken in paragraph 15 of the judg-
ment. It is also settled law that a judgment has to be read in entirety and a
line from here or there should not be read out of context to deduce a
proposition of law. Purpose of stating so is that the above quoted portion
-'of paragraph 15 of Nirbhay Singh (supra) cannot be read in isolation. In
fact, the ratiocination finds place in paragraph 11 of the decision. It is
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appropriate to reproduce in entirety paragraph 11. It is as under:

“11. Section 438 speaks of a person having reason to believe that he
may be arrested on an ‘accusation’. There may be an accusation
even before a case is registered by police. After the registration of the
case, filing of charge-sheet or filing of the complaint or taking cogni-
zance or issuance of warrant, the accusation will not cease to be an
accusation. At the later stage, there may be stronger accusation or
move evidence. Nevertheless, the accusation survives or continues.
Section 438 Speaks of apprehension and belief that he may be ‘ar-
rested’. There is no limitation in the language employed the legisla-
ture indicating that the arrest contemplated is an arrest by the police
of their own accord or that arrest by the police on a warrant issued by
the court will not attract section 438. The language. used is clear and
unambiguous, namely, apprehension of “arrest on an accusation”.
Considering the legislative purpose underlying the provision and the
clarity of the language used in the section, we do not find any justifi-
cation to import anything extraneous into the interpretation so as to
restrict the scope or vitality of the provision. It is not as if circum-
stances justifying an application under section 438 would disappear
once a Magistrate takes cognizance of the offence or even after he
passes an order committing the case to the sessions court. Even at
such stages, there may be circumstances warranting invocation of
the special jurisdiction under section 438. A person may file a private
complaint and produce before the Magistrate a few witnesses who
will provide a consistent version of an imaginary occurrence. At that
stage, the Magistrate will not be in a position to appreciate the evi-
dence or go being the same. If the material is such that he is satistied
that there is sufficient ground for proceeding he is bound to take
cognizance and issue process. This may happen even il the story
putforth by the complainant is more imaginary than real or may be
hopelessly exaggerated. Such a situation may arise at the stage of
committal where the Magistrate is concerned only with one
aspect,namely, whether the material disclosed commission of the of-
fence exclusively triable by the Court of Session. At neither stage is
he required to go into the truth or otherwise of the material before
him. It cannot, therefore, be said that at such stages the justification
for invocation of section 438, Criminal Procedure Code no longer
exists. In this view, the scope of section 438 should not be restricted
by reading into it words to the effect- “when any person has reason to
believe that he may be arrested solely at the instance of the police
and not as per warrant issued by a competent Magistrate”. The clear
purpose underlying the language employed by the legislature pre-
cludes any justification for reading such words into the statute.”

9. On a fair and proper reading of the reasonings given in the aforesaid
decision, it is luminously clear that their Lordships were dealing with
stage relating to issue of process, stage of committal or the stage after the
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am not deciding the issue whether in case of conversion of an offence to
a graver one by the police or by the Magistrate, the accused who has
been given the privilege of anticipatory bail or concession of regular bail

~ in respect of lesser offence, would be entitled to maintain an application
~ ufs 438 of the Code: or whether an application u/s 438 of the code would
be maintainable by a person when he is impleaded as an accused u/s

319 of the code and sought o be arrested pursuant to issuance of a non-

‘bailable warrant of arrest, as those issues do not arise in the present
"’ petition. The pre=ent factual matrix is quite different. The accused persons
" were reieased on bail. They appeared in the Court and as per the condi-

tions in the bail bond they were required to appear before the Court which

- was in seisin of the matter.

Referring to provisions of Section 441 of Cr. P.C. the Court held that
the aforesaid provision contemplates that an accused is required to
appear before the Court to answer charge levelled against him. it is
-imperative for the accused to do so. When an order of bail is passed
the accused gets back his liberty from the custody on a condition that
he would be present during trial. He is not totally free. His liberty is
. conditional. | am conscious of the fact that the Full Bench has used
the words subsequent stages; but | have already indicated that the
same should be read in context of paragraph 11 of the judgment.

The court referred to Natturasu and others Vs. The State, 1998 Cr LJ

1762 and quoted as under:

“91. When apprehension of arrest arises? The apprehension of arrest for

a non-bailable otfence, one can have at different stages, nemely.

!'.A

(a) during the period of investigsation by the police after registration of
FIR and before filing of the final report under section 173, Cr PC:

(b) during further investigation under section 173 (8) Cr PC even after
filing of the charge-sheet under Section 173 Cr PC:

{c) after taking cognizance by the Magistrate, summoning the accused
" under section 204 CrPC through warrant;

(d) while the Magistrate committing the Sessions case to the Court of
Session under 209 CrPC and remanding the accused to custody ;

(e) during the enquiry or trial, if the Court, on the basis of the evidence let

in, impleads a person as an accused under section 319 CrPC for the

- purpose of summoning or dataining him under section 319 (2) and
(3) Cr PC”

| am in respectful agreement that these are the stages wherein an ac-

- cused can apprehend arrest. These would conceptually engulf ‘subsequent

stages’ but would not cover a stage where an accused who has availed the
privilege of anticipatory bail or reqular bail and fails to appear before the
Court on the dates fixed for trial and in a way abuses his liberty. The learned
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Single Judge in the case of Natturasu (supra) has further held as under:

“92. The above five contingencies involve different stages. As seen
earlier, once the person accused of is released on anticipatory bail or
on bail at one stage, the operation of the bail continues till the conclu-
sion of the trial. Therefore, the person, who is already on bail or antici-
patory bail, cannot be entitled to apply for a fresh anticipatory bail in
respect of the same accusation, in other stages.

93. For instance if a person, who is already on bail, did not appear
before the trial Court and that, therefore, the Court issues warrant of
arrest, then the said person will certainly have the apprehension of
arrest. :

94. But, in such a situation, the accused is not entitled to file an appli-
cation for anticipatory bail, because he is already on bail or anticipa-
tory bail in respect of the accusation of non-bailable offence. He shall,
in such circumstance, have to take steps to recall the warrant.

95. Therefore, the application for anticipatory bail would not deal with
the situation, wherein the accused had appeared before the court, in
relation to the case in which he already obtained the bail.

96. In other words, the application under section 438 CrPC, being
dealt with only relates to the apprehension of arrest for the accusa-
tion of non-bailable offence only one” - A

10. In para 10 the Court held that | have guoted in extenso from the aforesaid
decision, as | am in respectful agreement in the law laid down therein. |
may hastan to add that emphasis has to be given not only on stage but
also on self same accusation. To elaborate if initially the accused is
being sought to be arrested for an offence punishable u/s 326 of IPC and
has been granted anticipatory bail but later on section 307 of IPC is added
and the Magistrate issues summons to him and he has an apprehansion
that he may be arrested once he surrenders before the court an applica-
tion u/s 438 of the code at his instance may stand,'m a different footing but
supposing an accused who has been granted benefit of anticipatory bail
after a warrant of arrest has been issued u/s 319 of the Code and he after--
availing the privilege and obtaining the concession of bail does not ap-
pear during trial and jumps bail and the court issues a non-bailable war-
rant of arrest for his production, in that case the apprehension may ensue
but that will not give him right to approach the Court for grant of anticipa-
tory bail for the simple reason, at his behest an application for anticipatory

“pbail would not lied. The concept of ‘Ex paritate rationis’ will not be at-
tracted inasmuch as the first limb, the apprehension of arrest exists, but
the second limb ‘self-same accusations’ is not amputated. No accused
should forget the basic principle that he who seeks liberty must conduct
himself with propriety as liberty blossoms in an atmosphere of composite
restraint and collective good. Section 438 of the Code can not be given an
interpretation to guillotin other provisions of the code. It is hereby made
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70 (2) of the code for recall/cancellation of the warrant so issued égainst

hin or, he may, if he so chooses, assail the order issuing warrant as illegal

- or improper by perfering appropriate application before the higher courts,

wherein the propriety of issuance of warrant may be gone into. The
justifiability or the defensnblllty of the order would be a matter of scrutiny
by the Court exercising.power and that is a different arena alltogether.

In view of the above the bail applications under Section 438 were re-

NDPS JURISDICTION OF COURTS -
REFERENCE ANSWRED

CR R. NO, 437/98 AND TWO OTHERS. BARJI VS. STATE M.P. HIGH

COURT DTD. 10.8.99 BY HON’BLE SHR!I DEEPAK VARMA AND
HON'BLE SHRI N.K. JAIN J. JUDGMENT REPRODUCED VERBATIM

1.

Pursuant to the Order of Reference, passed on 5.11.95 by learned Single
Judge (Hon'nle Shri R.D, Vyas, J.), these revisions, by the order of Hon'ble
Chief Justice, have been placed before us for resolving the question as
extracted in para-4 below.

Facts are in narrow campass. The State Government by a notification

 dated 13th February, 1997, issued under Section 36 of the Narcotic Drugs
. and psychotropic Substances Act, 1985 (for short ‘the Act’) constituted

nine special Courts in the State at Indore, Ujjain, Gwalior Rewa, Jabalpur,
Bhopal, Raipur, Mandsaur and Sagar for the areas indicated therein, The
area indicated for each special Court; included 4 to 5 Sessions Divisions.

* The arpa assigned to the Special Court Ujjain consisted of Sessions Divi-

sions Ujjain, Dawas, Ratlam and Shajapur, Later on by a subsequent
notification dated 2nd April, 1998 the State Government in suppression of

- ‘the earlier notifcation dated 13.2,97, constituted 45 special Courts in the
_ State, thus, providing one special court for each of the 45 Sessions Divi-
. sions. Obviously, like any other special Court, the jurisdiction of Spi.

Court. Ujjain was limited to the Sessions Division Ujjain only. However,

... the cases giving rise to the present revisions amongst others, were pend-

T ing in the Ujjain Court on the date when the subsequent notification dated

2.4.98 came into force. The court it appears, had already taken cogni-
zance and framed charge in these cases. Admittedly, these cases arose

" the area which now falls within the jurisdiction of special court Ratlam.

The accused persons of these cases, therefore, moved applications for
tfranster of their cases to special court Ratlam, on the ground that by virtue
of this second notification, the court at Ujjain ceased tc have jurisdiction

-~ to try these cases. The learned special Judge however by the orders
.. impugned, dismissed all the applications. The learned Judge was of the

view that the notification dated 2.4.98 had to retrospective effect and the

cases in which cognizance had already been taken, shall be continued to
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ve ried oy the Ujjain court. The accused-petitioners thus approached this
court in revision.

When these revisions came up before the learned Single Judge, he felt
bound by a decision dated 14.10.98, passed by another single Judge
(Hon'ble Shri S.P. Khare, J) of this Court at Jabalpur in Misc. case No.
5591/98, but at the same time entertained doubt as to/its correctness The
learned Single Judge observed (vide para-6):-

“Prima facie | agree with the submission by the learned Advocate
Since | am bound by the single Judge Judgment dated 14.10.98 in
the aforesaid Misc. Cr. Case, with which | do not agree prima facie, |
would refer the matter to the Division Bench for considering the afore-
said points.”

The learned single Judge has posed the controversy in followrng terms
(Para-3):-

“The controversy arises whether, in the cumstances, the Court at'Ujjain_
having the jurisdiction over the aforesaid four Districts having taken
cognizence and frame charges, would still continue to exercise the
jurisdiction over the Districts other than Ujjain after supersession of
the Notification under which that Court was constituted whereas by
subsequent Notification another Court is constituted for different ar-
eas and the jurisdiction of Ujjain Court is limited to Ujjain city only.”

The inbred question is whether on coming into force of second notifica-
tion dated 2.4.98, the special Courts constituted under the previous noti-
fication dated 13.2.97 were divested of the jurisdiction to try the cases
already panding before those Courts on and before 2.4.98.

We have heard Shri C.R. Joshi, learned counsel for the petitioners and
Shir Girish Desai, learned Government Advocate for the respondent-State.

Section 36 of the Act, as amended by the Amendment Act of 1989, pro-

vides for constitution of Special Court and appointment of Special Judges

by the State Government with the concurrence of the Chief Justice of the

High Court, This Section, insofar as relevant for our purpose reads thus:-
“36, Constitution of Special Courts - (1) The Government may, for the
purpose of providing speedy trial of the offences under this Act, by
notification in the official Gazette, constitute as many special Courts
as may be necessary for such areas as may be specified in the noti-
fication.

(2) A Special Court shall consist of a single Judge who shall be ap-

pointed by the Government with the concurrence of the Chief Justice
of the High Court."

Only a Sessions Judge or an Additional Sessions Judge can be appointed
a Special Judge. Section 36-A confers exclusive jurisdiction to the Spe-
cial Court constituted for a particular area, to try all offences under the Act,
arising from that area. Section 36-B provides for appeals and revisions to
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High Court from the judgments & orders passed by the Special Courts.

- Section 36-C provides for application of the provisions of the criminal
procedure code, 1973 to the proceedings before the Special Court as if
the Special Court is a Court of Sessions. This brings us to Section 36-D
which may usefully be re-produced at this stage. It reads:-

“36-D. Transitional Provisions.- (1) Any offence committed under this
Act on or after the commencement of the Narcotic Drugs and
psychotropi~ Substances (Amendment) Act, 1988, until Special Court
is constituted under Section 36, shall, notwithstanding anything
contatined in the code of Criminal Procedure, 1973 (2 of 1974), be
tried by a Court of Session:

Provided that offences punishable under Sections 26, 27 and 32 may
be tried summarily. (2) Nothing in sub-section (1} shall be construed
to require the transfer to a Special Court of any proceedings in rela-
tion to an offence taken cognizance of by a Court of Session under
the said sub-section (1) and the same shall be heard and disposed of
by the Court of Session.”

-, 7. Areading of the aforesaid provisions, makes it clear that although Section
. -36-A confers exclusive jurisdiction on a Special Court to try ali the of-
"fences under the Act arising from the area for which the Court is consti-
tuted, the cases pending in Sessions court on the date of constitution of
the Special Court and of which the cognizance had already taken by such
other court, shall remain unaffected, and continued to be tried by that
Court.

8. Although sub-section (2) of section 36-D refers to the cases pending in a
court of session on and before the date of constitution of a Special Court,
the underlying principle remains the same and would obviously apply to
the cases pending in a Special Court before constitution of another Spe-
cial Court for the same area.

9. - Shri Joshi, learned counsel for the petitioners has laid much emphasis on
the word ‘supersession’ used in the notification dated 2.4.98. According
to him, by this notification not only the earlier notification dated 13.2.97
was totally obliterated, the jurisdiction of the Special Court constituted
under the previous notification in respect of the area which now fell out-
side its jurisdiction was also taken away even in respect to the pending
cases arising out of that area we are however, unable to acceed to the
contention..

10.. The Notification in question is obviously issued by the State Government
under the delegated powers conferred by Section 36 of the Act. Gener-
ally speaking, such power may be conferred to make subordinate legisla-
tion in the shape of a Rule, a Bye-law or a Notification, which have retro-
spective operation. However, in the absence of an express or necessarily
implied power to that effect, subordinate legislation be it a Rule, a bye-

“law or a Notification, cannot have retrospective operation (See Principles
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12.

13.

14,

15.

16.

of Statutory Interpretation by Justice G.P. Singh, 6th Edition, 1996, Chap,
12, Syn.B). In the instant case Section. 36 of the Act does not seem to
have given any such power either expressly or by necessary implication
to the State Government to issue a notification having retrospective op-
eration. The notification dated 2.4.98 also does not give even slightest
indication of being retrospective in operation.

The Supreme Court in State of Orissa & Ors. v/s Titaghur Paper Mills
(AIR 1985 SC 1293) while construing the similar word ‘Supersession’
used in a Orissa Government Notification, issued under the Orissa Sales
Tax Act, held:

“The word ‘supersession’ in the Orissa Govt. Naotification SRO Nos.
900/77 and 901/77 dated Dec. 29, 1977, is used in the same sense
as the words ‘repeal and reptacement’ and, therefore, does not have
the effect of wiping out the tax liability under the previous notifica-
tions, All that was done by using the words in supersession of all
previous notification’ in the Notifications dated Dec. 29. 1977, was to
repeal and replace previous notifications and not to wipe out any
fiability incurred under the previous notifications”

The word ‘supersession’ used in the M.P. Govt. notification dated 2.4.98
has to be construed similarly. that is to say it will not have the effect of
wiping down the acts done or action taken under the previous notification
dated 13.2.97. Sections 6 of the General Clauses Act, 1897 also lays
down the rule of construction.

The order dated 14.10.98 passed by brother Khare, J. does not as such
lay down any preposition of law on the point. By the said order, certain
pending cases were ordered to be transferred from one Special Court to
another on the ground of convenience. Obviously, the order was passed
in exercise of the power of High Court to transfer cases under Sec. 407 Cr.
P.C.

It is pertinent to mention here that the High Court through a memorandum
dated 9th July, 1998 has clarified that the only cases in which cognizance
has not been taken by the Special Court on or before the date of issuance
of notification dated 2.4.98 shall be transferred to the newly constituted
Special Court. This memorandum, we find, is in tune with the legal posi-
tion already stated herein-before.

We, thus, conclude that the notification No. 1.6.89/XXI-B (1) dated 2.4.98
shall not affect the special cases pending on 2.4.98 and in which cog-
nizance had already been taken by the Special Courts already consti-
tuted under the previous Notification dated 13.2.97. Such cases shall
be continued to be tried by the courts in which they are pending on that
date. The cases in which cognizance has not been taken shall alone
stand transierred courts constituted under the subsequent notifica-
tion dated 2.4.98 for the respective areas.

The question as to when cognizance is understood to have been taken, is
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fairly well settled by a catena ot 0eci8I0Ns UI FMUN LIE LID VupPIBIL Veun
as also of this court. The latest decision on the point was made by this
Court in criminal Revision No. 223/97 on 14.7.97 and it was held that the

" Bessions Court trying offences under the NDPS Act can be said to have

taken cognizance thereof only when it has applied its mind for the pur-
pose of framing of charge. in the instant cases also the Special Court
Ujjain has framed charges and it can be.thus said that the Court has taken
cognizance of the offence in all these cases.

We thus answe? the reference as aforesaid and direct that these revisions
be now placed before the learned Single Judge for further orders.

(Please refer to J.0.T.l. Journal Vol It PtV October 1996 “Trial when com-

mences” and Vol. No. IV, PT VI December 1998 page 32 for Judgment Hon'ble
S.P. Khare in M. Cr. C.No. 5591/98 Dtd. 14.10.98

S.428 CR. P.C. STATEMENT OF DETENTION
MOHAMMAD KHALIL. Vs. STATE. Cr.A. NO. 699/96

- JUDGMENT DELIVERED BY HON'BLE JUSTICE SHRI R.S. GARG,
JUDGE, M.P. HIGH COURT AT JABALPUR MAIN SEAT ON 18.9.1999.

20.

21,

Paragraph Nos. 20 to 24 are reproduced at verbatin.

Before parting with the case | feel it my duty to inform the lower Courts
about the provisions of Section 428 Cr. P.C. Section 428 Cr. P.C. reads as
under:- :

‘Where an accused person has, on conviction, been sentenced to impris-
onment for a term, (not being imprisonment in default of payment of fine),
the period of detention, if any, undergone by him during the investigation,
inquiry or trial of the same case and before the date of such conviction,
shalil be set-off against the term of imprisonment imposed on him on such
conviction, and the liability of such person to undergo imprisonment on
such conviction shall be restricted to the remainder, if any, of the term of
imprisonment imposed on him.

Section 428 clearly provides that the period of detention, if any, under-
gone by the accused during the investigation, inquiry or trial of the same
case and before the date of such conviction, shall be set-off against the
term of imprisonment imposed on him on such conviction, and the liabllity
of such person to undergo imprisonment on such conviction shall be
restricted to the remainder, if any, of the term of imprisonment imposed
upon him. In the present case, the learned trial Court has failed to pass
any order in accardance with the provisions of Section 428 Cr. P.C. The
trial Court has simply ordered that the period of detention shall be given
as a set-off to the accused. | am unable to find anything in the judgment of
the Court below which could show that for what period the accused was in

- detention. After going through the remand papers | could find that the

accused was arrested on 1.6.94. It is duty of every Judge be he is a
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22.

23.

Magistrate, Additional Session Judge or Session Judge to clearly record
in its Judgment that for what period the accused remained in detention.
Non-mention of the period in the judgment is likely to create number of
confusions. Once the period of detentionis mentioned in the judgment
itself, it would apprise the appellante Court that the accused remainéd in
jail for a particular period as an under trial prisoner. On basis of such a
statement, the Jail Authorities can also calculate the period for which the

-accused who is required to be kept in jail. In absence of these details the

accused may have to remain in jail for a period larger than authorised by
the judgment.

The attention of the Judges of the Lower Court is again invited to the
provisions of Section 428 Cr. P.C. which provides that such a detention
can be given as a set-off against the term of imprisonment imposed on the
accused but such a term of detention cannot be set-off against the impris-
onment which the accused has to undergo in default of payment of fine.
The law requires that the benefit of provisions of Section 428 Cr. P.C.
should be given to the person convicted of any offence. In order to claim
benefit of set-off under section 428 two essential conditions are required
to be fulfilled. (i) The accused has on conviction being sentenced to im-
prisonment for a term, and (i) the accused has suffered detention during
the investigation, inquiry or trial before the date of conviction, Once the
above reterred conditions are fulfilied then an accused is entitled to claim
the statutory benefit. Any Judge who does not take into consideration the
provisions of Section 428 Cr.P.C. is infact committing an illegality and is
shirking his responsibility on some clerical or ministerial staff. Such an act
on the part of the Trial Judge cannot be excused. It is the duty of the Judge
to see that benefit under section 428 Cr.P.C. is given to the accused. It is
the duty of every Judge who convicts an accused and awards jail sen-
tence to the accused to record in his judgment the period for which the
accused was in detention before the date of his conviction. .

Though the point which now | wish to press is not relating to the present
case but is agaiu of importance. Of late while sitting in the criminal roster
I am finding that the Presiding Judge simply records that he is a Special
Judge, the trial Judge does not care to records in his judgment that if he is
a Special Judge then for what particular cases he has been appointed as
a Special Judge. The High Court and the State Government are authoris-
ing the particular Judges to try particular cases as a Special Judges. In
our system we have a Special Judge (Atrocities), Special Judge (Narcotic
Drugs and Psychotropic Substances), Special Judge (Essential Com-
modities), Special Judge (C.B.1.) and so on. Unless the trial Judge records
in his judgment that he has been authorised to decide the cases as a
Special Judge under a particular Act, it is likely to create confusion be-
cause the Appellate Court would not know that the Special Judge was
appointed under a particular Act. The Sessions Judge is authorised to
transfer regular Session Trial to these Special Judges; when that Special
Judge is trying the regular Session trial-he is trying the same not as a
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"Special Judge but asvan additional Session Judge. If the particular Judge

wants to say that he is an Additional Session Judge and Special Judge

then in his judgment he must show that he was holding the office of the .

-Special Judge in the Particular Act and an Additional Session Judge. By

simply. writing that he is a Special Judge without further giving the details

- that under what particular Act he was appointed as a Special Judge, the

confusion would go on mounting. The Judges are required to give their

~ proper designations and described themselves properly so that at the first

- glance it is made “<nown to the appellate Court and others that the case
was tried by a particular Judge.

24, Registry is directed to circulate paragraphs 20 to 23 to all the Judges, so
that in future the Judges of the Lower Courts act in accordance with law,
give details of the set-off in their judgments and described themselves
properly. ‘

o NOTE:- Judgicial officers are requested to please refer to J.O.T.I. Vol. IlI

PT.V, OCTOBER 1997 page 18 and J.O.T.l. Vol. No. V. PT VI page 16 where
profarma is given.
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.22, Seals Every Civil Court shall use a seal of such form and dimensions
" as the State Government may prescribe on all processes and orders issued,

. and on all decrees passed by it.
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¥

Under this section the M.P. Government has prescribed vide notification

No.8-7375/-B 58 published in the M.P. Gazette dated 1st January, 1959 from
1st January, 1959 the toliowing seal which shall be used by every civil Court.

(i) a circular seal of one and three quarters of an inch in diameter bearing

the name of the Court and the extent of its local jurisdiction with the Coat ~ -

of Arms in the centre for use of all processes and orders on decrees
passed by the Civil Courts in the State other than the Courts of Small
Causes, and :

(ii) a circular seal of two inches in diameter beanng the name of the Court -

and the extent of its local jurisdiction with the Coat of Arms in the centre
for use on all processes and orders issued and all decrees passed by the
Civil Couris in the State invested with the powers of a Court of Small
Causes.
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1. ADMINISTRATIVE LAW : DEPARTMENTAL ENQUIRY : NATURAL JUs-
TICE AND EVIDENCE ACT, SECTIONS 32 AND 33 READ WITH R. 16
(3) OF DELHI POLICE (PUNISHMENT AND APPEAL) RULES, 1980:-
(1999) 2 SCC 10
KULDEEP SINGH Vs, COMMISSIONER OF POLICE

It was held that they are akined to Service Law. Witnesses whose state-
ments are relied on, must be produced. Reliance on a document which was
not mentioned in the charge sheet, held, could not be relied on or even re-
ferred to, by the disciplinary authority, Examination of witnesses and record-
ing of evidence arbitrary and perverse finding where as defence witness sup-
porting the delinquents. Enquiry Officer holding him to be an impostor without
stating any reasons therefor. Such a fmdung held wholly arbitrary and per-
verse.

2

2. TRANSFER OF PROPERTY ACT, SECTIONS 31, 32, 52, 55 AND CON-
TRACT ACT, SECTION 37 :-
(1999) 2 SCC 37
INDU KAKKAR Vs. HARYANA STATE INDUSTRIAL DEVELOPMENT
CORPORATION LTD.

For a transferee to deal with interest in the property transferred “as if there
were no such direction” regarding the particular manner of enjoyment of the
property. the instrument of transfer should evidencethat an absolute interest
in favour of the transferee has been created. This is clearly discernible from
Section 11 of the T.P. Act, The Section rests on a Principle that any condition
which is repugnant to the interest created is void and when property is trans-
ferred absolutely, it must be done with all its legal incidents. Hence the con-
tention of the allottee that clause in the deed of conveyance regarding estab-
lishment of the plaint within the stipulated period was unenforceable under
Section 11 cannot be accepted.

All that Sectiori 32 of the Transfer of Property Act provudes is that “in order
that a condition that an interest shall cease to exist may be valid, it is neces-
sary, that the even to which it relates be one which could legally constitute the
condition of the creation of an interest.” If the condition is invalid, it cannot be
set up as a condition precedent for crystalization of the interest created. The
condition that the industrial unit shall be established within a specified period
failing which the interest shall cease, is a valid condition. Such a clause of the
agreement between the parties is, therefore, valid and is binding on the par-
ties thereto.

Paragraph 19 of the judgment is reproduced:

In fact, the question is not whether there is any legal bar for the allottee o
make assignment of the plot. The real question is whether the assignee has a
legal right to claim performance of any part from the allotter. The answer of the
said question depends upon the terms of allotment. Assignment by an act of
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1. ADMINISTRATIVE LAW : DEPARTMENTAL ENQUIRY : NATURAL JUS-
TICE AND EVIDENCE ACT, SECTIONS 32 AND 33 READ WITH R. 16
(3) OF DELHI POLICE (PUNISHMENT AND APPEAL) RULES, 1980:-
(1999) 2 SCC 10
KULDEEP SINGH Vs. COMMISSIONER OF POLICE

It was held that they are akined to Service Law. Witnesses whose state-
ments are relied on, must be produced. Reliance on a document which was
not mentioned in the charge sheet, held, could not be relied on or even re-
ferred to, by the disciplinary authority, Examination of witnesses and record-
ing of evidence arbitrary and perverse finding where as defence witness sup-
porting the delinquents. Enquiry Officer holding him to be an impostor without
stating any reasons therefor. Such a tlndlng held wholly arbitrary and per-
verse.

o
2. TRANSFER OF PROPERTY ACT, SECTIONS 31, 32, 52, 55 AND CON-
TRACT ACT, SECTION 37 :-
(1999) 2 SCC 37
INDU KAKKAR Vs. HARYANA STATE INDUSTRIAL DEVELOPMENT
CORPORATION LTD.

For a transferee to deal with interest in the property transferred “as if there
were no such direction” regarding the particular manner of enjoyment of the
property, the instrument of transfer should evidence that an absolute interest
in tavour of the transferee has been created. This is clearly discernible from
Section 11 of the T.P. Act, The Section rests on a Principle that any condition
which is repugnant to the interest created is void and when property is trans-
ferred absolutely, it must be done with all its legal incidents. Hence the con-
tention of the allottee that clause in the deed of conveyance regarding estab-
lishment of the plaint within the stipulated period was unenforceable under
Section 11 cannot be accepted.

All that Section 32 of the Transfer of Property Act provides is that “in order
that a condition that an interest shall cease to exist may be valid, it is neces-
sary, that the even to which it relates be one which could legally constitute the
condition of the creation of an interest.” If the condition is invalid, it cannot be
set up as a condition precedent for crystalization of the interest created. The
condition that the industrial unit shall be established within-a specified period
failing which the interest shall cease, is a valid condition. Such a clause of the
agreement between the parties is, therefore, valid and is binding on the par-
ties thereto.

Paragraph 19 of the judgment is reproduced:

In fact, the question is not whether there is any legal bar for the allottee to
make assignment of the plot. The real question is whether the assignee has a
legal right to claim performance of any part from the allotter. The answer of the
said question depends upon the terms of allotment. Assignment by an act of
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the parties may cause assignment ot rights or ot habilities unger a contract. As
a rule, a party to a contract cannot transfer his liabilities under the contract
without consent of the other party. This rule applies both at the common law
and in equity (vied para 337 of Halsbury's Laws of England, Fourth Edition Vol.

9). Where a contract involves mutual rights and obligations, an assignee of a
right cannot enforce that right without fulfilling the correlative obligations. The
atoresaid principle has heen recognised by a Constitution Bench of this Court
in Khardah Co. Ltd. vs. Raymon and Co. (India) (P) Ltd. AIR 1962 SC 1810
: (1963) 3 SCR 183, T.L. Venkataramiah, J. who spoke for the Bench has
observed thus : :

“The law on the subject is well settled and might be stated in simple terms.
As assignment of a contract might result by transfer either of the rights or of
the obligations thereunder. But there is a well-recognised distinction between
these two classes of assignments. As a rule obligations under a contract can-
not be assigned except with the consent of the promisee, and when such
consent is given, it is really a novation resulting in substitution of liabilities. On
the other hand rights under a contract are assignable unless the contract is
‘personal in its nature or the rights are incapable of assignment either under
the law or under an agreement between the parties.”

3. CRIMINAL TRIAL : IDENTIFICATION OF THE ACCUSED : EVIDENCE
ACT SECTION 9 :-
(1999) 2 SCC 45
KISHORE Vs. STATE OF MAHARASHTRA

Paragraph 5 of the judgment is reproduced :

We have carefully gone through the evidence of the three eyewitnesses
and we find that their evidence has remained unshaken. it does not suffer from
such infirmity as would create any doubt regarding its acceptability. Himmatlai
had no reason to falsely involve the accused. It is highly improbable that he
would have done so at the instance of the police or anyone else, knowing fully
well whom he was accusing. The material on record does not show that he
was in. any way connected with the police. No good reason could be ad-
vanced by the learned counsel for the appellants for not accepting the evi-
dence regarding their having been caught at the spot. As the appeliants were
caught-on theé spot, the question of their identity does not arise. Even after
lengthy cross-examination of the three eye witnesses, the defence was not
able to ‘establish anything-that can create a doubt regarding involvement of
the appellants and the other-co-accused. If the evidence is believed, it can be
said with reasonable certainty that what they did amounted to commission of
a terrorist-act. As a result of what they did, the nearby shopowners closed their
shops and ‘went away. Passers-by on the road had run away from the place,
though some remained at that place. Public tranquility was thus disturbed.
The way of appellants behaved ciearly indicates that they wanted to create
fear in the mind of Himmatlal and the persons present at the place of the
incident. It was a busy public road in view of the facts and circumstances
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established by the prosecution, it can be said without any doubt that the inten-
tion of the accused was to create terror so that they could carry on their terror-
ist activity in future also without being opposed by members of the public.

4, ARBITRATION ACT AND INTEREST ACT, 1978, SECTIONS 2(a) &
6 (2):-
(1999) 2 SCC 58
STATE OF ORISSA Vs. B.K. ROUTRAY

Since the definition of ‘Court’ under 8. 2 (a) includes a Tribunal or arbitra-
tor, the proceedings before the arbitrator would also be covered by the ex-
pression ‘legal proceedings’ in S. 6 (2). Reference to arbitration made prior to
commencement of the Interest Act. During its pendency Act coming into force
Award made on 12-10-1982. The Act came into force on 19-8-1981. Arbitrator
awarding interest for the pre-reference period. Arbitrator could not award in-
terest. The whole text of the order is reproduced:-

ORDER

1. The only question which has been raised in this appeal pertains to the
award of interest by the arbitrator for the pre-reference period. The pre-
reference period, in the present case, is from 31-3-1977 to 20-3-1980.
This entire period is prior to coming into force of the Interest Act, 1978. The
Interest Act, 1978 came into force during the pendency of the reference
and the award was made on 12-10-1982 when the Interest Act, 1978 was
in force. ’

2. The short question is whether the arbitrator in 1982 could have awarded
interest for the pre-reference period in view of the provisions of the Inter-
est Act, 1978, although the entire pre-reference period is prior to the
coming into force of the Interest Act 1978. .

3. In this connection, our attention has been drawn to the decision of this
Court in State of Orissa v. B.N. Agarwalla (1997) 2SCC 469. In para 18,
this Court has held that interest cannot be given for the period prior to the
coming into force of the Interest Act, 1978. This Court has also held that
the decision in the case of Executive Engineer (Irrigation) vs. Abhaduta”
Jena (1998) 1-SCC 418 has not béen overruled insofar as it deals with
interest for the pre-reference period. This Court has upheld the view taken
in Abhaduta jena case to the effect that in respect of pre-reterence period.
interest cannot be awarded in respect of the period not covered by the
Interest Act, 1878. Our attention was also drawn to a decision in the case
of State of Orissa. v. Niranjan Swain (1989) 4SCC 269 where also this
Court said that where reference to arbitration was made prior to the com-
mencement of the Interest Act, 1978, the arbitrator is not empowered to
grant interest for the period up to the date of suomission of claim to arbi-
tration.

4. In this connection, we would also like to refer to Section 6 (2) of the
Interest Act, 1978 which provides as follows:
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“6. (2) The provisions of this Act shall not apply to any suit or other
_legal proceeding pending at the commencement of this Act and the
provisions of the corresponding law applicable immediately before
such commencement shall, notwithstanding the repeal of such law
by sub-section (1)] continue to apply to such suit or other legal pro-
ceeding.” :

5. This section also clearly provides that the provisions of the Interest Act,
1978 shall not apply to any legal proceeding pending at the commence-
ment of the sald Act. Since the definition of “court” under Section 2 (a)
includes a tribunal or arbitrator, the proceedings before the arbitrator would
also be covered by the expression “legal proceedings” in Section 6 (2).
Therefore the Interest Act, 1978 does not apply to pending arbitration
proceedings.

2 In the premies, the present appeal is allowed and the award of interest for
the pre-reference period, namely, 31-3-1877 to 20-3-1980 is disallowed. The
award and the decree are modified accordingly to this effect.

" 8, EVIDENCE ACT. SECTION 32 DYING DECLARATION AND I.P.C.
" SECTIONS 302/34 : NEGLIGENCE ON THE PART OF 1.0.:-
(1999) 2 SCC 126
PARAS YADAV VS. STATE OF BIHAR

] It is true that there is negligence on the part of the investigating officer. On
' occasions, such negligence or omission may give rise to reasonable doubt
_ which would obviously go in favour of the accused. But in the present case,
the evidence of the prosecution witnesses clearly established beyond rea-
sonable doubt that the deceased was conscious and he was removed to
- hospital by bus. All the witnesses deposed that the deceased was in a fit state

- of health to make the statements on the date of the incident. He expired only
after more than 24 hours. No justifiable reason is pointed out to disbelieve the
evidence of the number of witnesses who rushed to the scene of offence. Their

. ‘gvidence does not suffer from any infirmity which would render the dying

declaration as doubtful or unworthy of the evidence. In such a situation, the
- lapse on the part of the investigating officer should not be taken in favour of
the accused. It may be that such lapse is committed designedly or because of
_ negligence. Hence, the prosecution evidence is required to be examined
- dehors such omissions to find out whether the said evidence is reliable or not.

“The prosecution evidence resting on complaint of the deceased recorded
by the I.O. at the spot which was later treated as a dying declaration after his
. death. Such oral dying declaration found reliable. Medical evidence corrobo-

_rated the prosecution version..GConviction of the Accused No. 1 upheld.

ARBITRATION ACT, 1940, SECTION 2 (A) DIFFERENCE BETWEEN ‘CERTI-
"~ FIER’ AND ‘ARBITRATOR' WORDS AND PHRASES:-

* In paragrapn 4 of the judgment the Supreme Court heid as under :
_In the case of K.K. ModI v. K.N..Modi, (1998) 3 SCC 573, a Bench of this
. 4
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Court (of which one of us was a Member) had the occasion to consider the
essential ingredients of an arbitration clause. Among the ingredients which
are described in the said judgment, two important ingredients are that the
agreement between the parties must contemplate that substantive rights of
parties will be determined by the agreed tribunal and that the tribunal will
determine the rights of the parties in an impartial and judicial manner with the
tribunal owing an equal obligation of fairness towards both sides and also that
the agreement of the parties to refer their disputes to the decision of the tribu-
nal must be intended to be enforceable in law. There is a difference between
an expert determination and arbitration. S.K. Chawla in Law of Arbltration
and Conciliation at p. 164 states as follows:

“ 4. Arbitration agreement to be distinguished from agreement for
decision by an engineer or expert : Contracts may contain a clause that on
certain questions the decision of an engineer, architect or another expert shalil -
be final. The decision given in such cases by the engineer etc. is not an award,
As pointed out by Bernstein, such a person is under no obligation, unless the
contract otherwise provides, to receive evidence or submissions and is enti-
tled to arrive at his decision solely upon the results of his own expertise and
investigations. The procedure involved is not arbitration, and the Arbitration
Act does not apply to it. The primary material on which such person acts is his
own knowledge and experience, supplemented if he thinks fit by (i) his own
investigations; and/or (ii) material (which need not conform to rules of ‘evi-
dence’) put up before him by either party. An arbitrator on the other hand, acts
primarily on material put before him. by the parties. The determination by an
engineer or an expert would involve a less thorough investigation, Only one
mind will be brought to bear on the problem. There will be no discovery of
documents there will not normally be any oral evndence or oral submis-
sions

ARBITRATION ACT, SECTION 8 : EXISTENCE OF ARBITRATION AGREE- -
MENT:-

Unless a wording of a clause unambiguously indicates the intention and
agreement of both parties enforceable in law to refer disputes to the adjudica-
tion of an arbitrator and casts a duty on the arbitrator to record evidence and to
near both parties before coming to a decision the clause cannot be taken to be
an arbitration agreement. Two clauses in a construction agreement setting out
that : (1) the decision of tife Executive Engineer was to be final, conclusive,
and binding on both parties to the contract on all questions relating to mean-
ing, specifications, designs etc. and quality of workmanship or material used
or any other question arising out of such matters ; and (2) the decision of the
Managing Director to be final in relation to any claim, right matter or thing
arising out of the contract and all other matters. Contractor making application
under S. 8 of the Arbitration Act, 1940 for appointment of an independent
arbitrator. Application allowed by Civil Judge. In appeal High Court while
upholding the finding that there was an arbitration clause holding that the
court had nc jurisdiction under S. 8 to appoint an arbitrator because in the
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selting aside the order of the Civil Judge. Held, High Court decision correct
though for different reasons. As the disputed agreement did not contemplate
any arbitration the application under S. 8 was misconceived.

6. ACCOMMODATION CONTROL ACT : LANDLORD AND TENANT :
BONAFIDE REQUIREMENT OF LANDLORD:-
(1999) 2 SCC 171
SAVITRABAI Vs. RAICHAND DHANRAJ

Concurrent finding of lower courts are based on evidence on record that
tenanted premises bonafide required-by landlord’s son in order to start a
business. High Court reversed the finding of fact arrived at by the lower Courts
whose finding was based on evidence and heid that another property owned
by the landiord which was vacated three years prior to filing of the eviction
petition could have been used by the son. The evidence on record showing
that son still in college at the relevant time. It was held that the High Court was
wrong in assumption that the son (Madhukar) could have started a business
in 1976. The most important part of the evidence which the High Court omitted
to consider was the following statement of Madhukar:

“Why my father did not retain the premises let out to the barber, | cannot
say. It is a fact that my father was (sic not) requiring the suit premises, as
| did not complete education at that time.”

The trial Court stated in its judgment that by the time the suit came to be
filed by the deceased the plaintiff, Madhukar had not taken B.A. degree. This
was affirmed by the Appellate Court. The High Court erred in setting aside the
concurrent findings of both the Courts. Appeal was allowed.

7. LP.C. SECTIONS 300 3rdly, 298 EXPLN, 2 AND 302:-
(1999) 2 SCC 174
JAGTAR SINGH AND ANOTHER Vs. STATE OF PUNJAB

The appellant, Jagtar Singh inflicted a gandasa blow on the head of the
deceased (Naib Singh). Deceased dying 16 days after the incident. Medical
evidence was that the death was caused by septicaemia which was due to
head injury and the said injury was sufficient in the ordinary course of nature
to cause death. Held, in the circumstances, appellant rightly convicted under
S. 302.

Jagtar Singh and Harbans Singh, the accused were going together to the
house of the deceased, Naib Singh armed with deadly weapons and attacked
him. The death was due to gandasa injury caused by Harbans Singh. Jagtar
Smgh assaulted the deceased on his left ankle with the weapon he was carry-
ing. Held that in the circumstances it can only be said that Jagtar Singh in-
tended to cause grievous hurt to the deceased and not to cause his death. He
cannot be said to have shared a common mtentuon with Harbans Singh to

" commit the murder.
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On the conclusions as above, the Supreme Court upheid the conviction
and sentence of the appellant, Harbans Singh under Section 302 IPC and
those of appellant, Jagtar Singh under Section 307 and 326 IPC and set aside

“their other convictions.
)

8. ELECTION : SUPPLY OF TRUE COPY OF THE AFFIDAVIT : REPRE-
.\ SENTATION OF THE PEOPLE ACT, SECTIONS 81 (3) & 83 (1) (c) :
COMPLIANCE OF, TO WHAT EXTENT :-
(1999) 2 SCC 205
ANIL VS. ONKAR N. WAGH

Paragraph 17 of the judgment is reproduced:-

it is to be noticed that the reference is only with regard to the applicability
of Dr. Shipra, (1996) 5 SCC 181 in cases like the one which arose before the
said Bench. In the light of the rulings of the Constitution Bench referred to
earlier, we have our own reservations on the correctness of the view ex-
pressed in Dr. Shipra case but it is unnecessary in the present case to dwell
on the same. As pointed out earlier, Justice Ramaswamy has confined the
ruling to the “fact situation” in that case. Insofar as the present case in con-
cerned, there is a distinguishing factor which makes the ruling in Dr. Shipra
case inapplicable. We have already referred to the fact that even before argu-
ments were heard on the preliminary objection by the High Court in this case,
the true copies of the affidavits had been served on the first respondent and
his counsel. In the facts and circumstances of this case, we have no doubt that
there was sufficient compliance with the provisions of Section 81 (3) read with
Section 83 (1) (c) of the Act even if it could be said that the copies served in the
first instance on the first respondent were not.in conformity with the provisions
of the Act. Unfortunately, this aspect of the matter has been completely ig-
nored by the High Court. Hence the order of the High Court dismissing the
election petition in limine is unsustainable.

o

9.] ELECTION PETITION : COMPLIANCE REGARDING AFFIDAVIT ; REP-
RESENTATION OF THE PEOPLE ACT. SECTIONS 81, 82, 83, 86, 117
AND CONDUCT OF ELECTION RULES, 1961, R. 94-A AND FORM NO.
25 READWITHO.6 R.16 & 0. 7 R. 11 :-

(1999) 2 SCC 217
H.D. REVANNA Vs. G. PUTTASWAMY

The provisions in the Representation of People Act, 1951 are very spe-
cific. Section 86 provides for dismissal of an election petition in limine for non
compliance with Sections 81, 82 and 117. Section 81 relates to the presenta-
tion of an election petition. It is not the case of the appellant that the require-
ments of Section 81 were not complied with. Sections 82 and 117 are not
relevant in the instant case. Significantly, Section 86 coes not refer to Section
83 and non-compliance with Section 83 does not lead to dismissal ynder
section 86. The Supreme Court has lajd down that noncompliance with Sec-
tion 83 may lead to dismissal of ttyep’etition if the matter falis within the scope
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of Qrde} 6 Rule 16 or Order 7 Rule 11 CPC. Defect in verification ot the
election petitton or the affidavit accompanying the election petition has been
held to be curable and not fatal.
’ ®

10. EVIDENCE ACT, SECTIONS 32, 114 ill (b), 133, 155 AND 157 :-

© (1999) 5 SCC 30
RAM PRASAD Vs. STATE OF MAHARASHTRA AND OTHER CON-
NECTED CASES

Statement made to a Magistrate under expectation of death but maker
there of surviving. His statement is not admissible under Section 32. It can be
used to corroborate him as provided in S. 157 or to contradict him as provided

“under Section 155. Confessional statement of approver given to the Magis-
trate before tender of pardon can be used as corroborative material. However,
it being former statement of an accomplice not much weight can be attached
to it. The approver's evidence must pass the test of reliability and secure
adequate corroboration before the same can be acted upon.

: The statement herein cannot be used as evidence under Section 32 though

. is was recorded as a dying declaration. At the time when the witness gave the

- statement he would have been under expectation of death but that is not

sufficient to wiggle it into the cassette of Section 32. As long as the maker of

~ the statement is alive it would remain only in the realm of a statement recorded
~_during- investigation.

Section 157 permits proof of any former statement made by a witness
relating to the same tact before “any authority legally competent to investigate
" the fact” but its use is limited to corroboration of the testimony of such a wit-
. ness. Though a police officer is legally competent to investigate, any state-
- ment made to him during such a investigation cannot be used to corroborate
" the testimony of a witness because of the clear interdict contained in Section
162 of the Code. But a statement made to a Magistrate is not affected by the
. prohibition contained in the said section. A Magistrate can record the state-
‘. ment of a person as provided in Section 164 of the Code and such a statement
would either be elevated to the status of Section 32 if the maker of the state-
.- ment subsequently dies or it would remain within the realm of what it was
originally. A statement recorded by a Magistrate under Section 164 becomes
_.usable to corroborate the witness as provided in Section 157 of the Evidence
'."Act or to contradict him as provided in Section 155 thereof.
» e

" 11. CRIMINAL TRIAL : “BENEFITE OF DOUBT” CONCEPT EXPLAINED:-
~(1999) 5 SCC 96
'{‘ STATE OF HARYANA Vs. BHAGIRATH

There must be reasonable doubt regarding guilt of the accused. if benefit
of doubt given to the accused as a “matter of abundant caution” is not proper.

"' PROOF BEYOND REASONABLE DOUBT, MEANING OF :-
It is nearly impossible in any criminal trial to prove all the elements with a
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scientific precision. A criminal court couid be convinced of the guilt only be-
yond the range of a reasonable doubt. Of course, the expression “reasonable
doubt” is incapable of definition. Modern thinking is in favour of the view that
proot beyond a reasonable doubt is the same as proof which affords moral -
certainty to the Judge

Please refer to Inder Singh vs. State, A.l.R. 1978 SC 1091 in which the *
proot of guilt beyond reasonable doubt was explained and it was further ex-
plained what should be the standard of proof.

Credibility of testimony, oral circumstantial, depends considerably on a
judicial evaluation of the totality, not isolated scrutiny. While it is necessary
that proof beyond reasonable doubt should be adduced in all criminal cases,
it iIs not necessary that it should be prefect. If a case is proved too prefectly, it
is argued that it is artificial; if a case has some flaws, inevitable becalse
human beings are prone to err, it is argued that it is too imperfect. One won-
ders whether in the meticulous hypersensitivity to eliminate a rare innocent -
from being punished, many guilty men must be callously allowed to escape.
Proof beyond reasonabie doubt is a guidline, not a fetish and guilty man
cannot get away with it because truth suffers some infirmity when projected
through human processes. Judicial quest for perfect proof often accounts for
police presentation of fool-proof concoction. Why fake up? Because the court
asks for maufacture to make truth look true? No we must be realistic.

Cases referred and followed:-
1. Shivaji Sahabrao Bobade vs. State of Maharashtra, (1973) 2'SCC 793.
2. Municipal Corporation vs. Ram Kishan Rohtangi, AIR 1983 SC 67.

OPINION OF MEDICAL EXPERT : SECTION 45 EVIDENCE NOT BINDING
ON COURT:-

The Court has to form its own opinion. The medical witness ruling out
possibility of two successive blows with a sharp weapon failling at the same
situs. No reasons given in support of such opinion by the doctor. it was held
that in the circumstances of the case the prosecution version that the injury
was caused by two strikes cannot be doubted. .

The opinion given by a medical witness need not be the last word on the
subject. Such an opinion shall be tested by the court. If the opinion is bereft of
logic or objectivity, the court is not obliged to go by that opinion. After all
opinion is what is formed in the mind of a person regarding a fact situation. If
one doctor forms one opinion and another doctor forms a different opinion on
the same facts it is open to the Judge to adopt the view which is more objective
or probable. Similarly if the opinion given by one doctor is not consistent with
. probability the court has no liability to go by that opinion merely because it is
said by the doctor. Of course, due weight must be given to opinions given by
persons who are experts iri the particular subjeci.

Looking at the width of the wound on the neck (4.5¢m) and its length (14
cm) a doctor should not have ruled out the possibility of two successive strikes
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* with'a sharp weapon falling at the same situs resulting in such a wide incised
wound. if the doctor does not agree to the possibility of causing such a wound
the doctor should have put forth cogent reasons in support of such an opinion.
But the doctor did not give any such reason for the curt answer given by him

that.such an injury could not have been caused by two strikes with the same
~ weapon or with different weapons of the same type. Theretore, there cannot
be any doubt regarding the prosecution version on that score.

2. d.P.C., 0. 19 R. 3 (1) : VERIFICATION OF AFFIDAVIT :-
(1999) 5 SCC 187
R.K. SINGH Vs. UNION OF INDIA

Veritication affirming that the statement made therein were to the petition-
" er's personal knowledge questioned by Court. Matter of official nature (recom-
~mendation for appointment as High Court Judges) held, in response it is not
~ open to the petitioner to ask the court to look at the official record to verity that
the allegations made are correct.

The amendment application refers to the alleged non-appointment of four
District and Sessions Judges to the High Court at Allahabad. It is stated in
para 9-B of the proposed amendment :.

, “The appointment of District and Sessions Judges namely Shri..... Shri....
- Shri.... and Shri..... (names omitted in this order) in the Allahabad High Court
.for whom there was complete consensus, every formality was completed and
- nothing could prevent their appointment as High Court Judges has been de-

layed contrary to this constitution mandate.” The affidavit supporting the appli-
.. cation for the amendment is made by the petitioner as true and correct to his
. knowledge. We asked learned counsel for petitioner on what basis the peti-
- tioner had made the statement that there was complete consensus in regard
to the appointment of the four District Judges as High Court Judges and every

- formality had been completed. Learned counsel’s attention was drawn to the

affidavit in verification. Learned counsel’'s reply was that whenever this and
‘connected matters had been heard in the past, the Attorney General had"
appeared and this statement had been made by him. He submitted that the
- petitioner was in the dark, he knew nothing because no access to the relevant
files had been given to him. He submitted that we should not look at techni-
calities and should allow the amendment. He also submitted that we should
look at the files.

Itis not open to a public interest writ peitioner to make averments of facts,

o -purporting to be on personal knowledge, and then ask the court to look at the

official records to see if the allegations made, obviously without any basis, are
correct. -

"~ The application for amendment is rejected and writ petition is dismissed.
o v e
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13. RENT CONTROL AND EVICTION : BOMBAY RENTS, HOTEL AND
LODGING HOUSE RATES CONTROL ACT, 1947, SECTION 13 (1) (g) :
REASONABLE AND BONAFIDE REQUIREMENT OF THE LANDLORD
EXPLAINED:-

(1999) 4 SCC 1
DATTATRAYA Vs. ABDUL RASUL

The grounds mentioned in Section 13 (1) (g) of the Bombay Rents, Hotel
and Lodging House Rates Control Act, 1947 are couched in a language to
provide emphasis to the genuineness of the requirement of the landlord by
using the words “reasonably and bonafide required by the landlord”. In fact
both the terms (reasonably and bonafide) are complementary to each other in
the context, for any unreasonable requirement is not bonafide. Vice versa it
can also be spelt that if the requirement has to be bonafide it must necessarily
be reasonable also. But when the legislature employed the two terms to-
gether the message to be gathered is that the requirement must be genuine
from any reasonable standard. All the same, the genuineness of the require-
ment is not to be tested on a par with the dire need of a landlord because the
latter is a much greater need..

When a landlord says that he needs the building for his own occupation -
there is no doubt that he has to prove it. But there is no warrant for presuming -
that his need is not bonafide. The statute enjoins that the court should be
satisfied of his requirement. So the court would look into the broad aspects
and if the Court feels any doubt about the bonafides of the requirement it is for
the landlord to clear such doubts. Even in a case where the tenant does not
contest or dispute the claim of the landlord the court has to look into the claim
independently albeit the landlord's burden gets lessened by such non-dis-
pute. In appropriate cases it is open to the court to presume that the landlord's
requirement is bonafide and put the contesting tenant to the burden to show
how the requirement is not bonafide.

if a person wants to start a new business of his own it may be to his own
advantage if he acquires experience in that line. But to say that any venture of
a person in the business field without acquiring past experience refiects lack
of his bonafides is a fallacious and unpragmatic approach. Many a business
has flourished in this country by leaps and bounds which was started by a
novice in the field; and many other business ventures have gone haywire
despite vast experience to the credit of the propounders. The opinion of the
learned Single Judge that acquisition of sufficient know-how is a precondition
for even proposing to start any business, if gains approval as a proposition of
law, is likely to shatter the initiative of young talents and deter new entrepre-
neurs from entering any field of business or commercial activity. Experience
can be earned even while the business is in progress. It is too pendantic a
norm to be formulated that “no experience no venture”.

That apart, the appellant is not a total novice in the field of dealing in
electrical equipment. The fact that the discipline in his academic specialisa-
tion was Electrical Engineering is quite indicative of some knowledge he has
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in the sub]ect though a busmess in such commodities may have different
- phases.
]

14. MADHYA BHARAT ZAMINDARI ABOLITION ACT, 1951, SECTIONS 2
‘ (c),3,4(2),5 &6:-
(1999) 4 SCC 11
MISHRI LAL (DECEASED) THROUGH L. Rs. Vs. DHIRENDRA NATH
(QECEASED) THROUGH L. Rs.

Khudkasht land nnt to vest in State. The subsisting interest of zamindar
will continue. Therefore, there is no impediment under the Act allowing a

~ zamindar's claim for redemption in respect of his mortgaged khudkasht land.

The judgment of the High Court was upheld.

~ CONSTITUTION OF INDIA, Arts. 141 and 137 : PRINCIPLE OF STARE
DECISIS AND PRECEDENTS:-

“The statement though deserves serious consideration in the event of a
‘definite finding as to the perpetration of a grave wrong but that by itself does
not denude the time-tested doctrine of stare decisis of its efficacy. Taking
recourse to the doctrine would be an imperative necessity to avoid uncertainty
and confusion. The basic feature of law is its certainty and in the even of there
being uncertainty as regards the state of law- the society would be in utter
confusion the resultant effect of which would bring about a situation of chaos
a situation which ought always to be avoided.

®

15. MOTOR VEHICLES ACT, 1988, SECTIONS 140, 141, 142, 146, 147,
149, 166, 168, 171, 173 : GRANTING OF COMPENSATION:-
(1999) 4 SCC 22 -
~ ASHWINI KUMAR MISHRA Vs. P, MUNIYAM BABU

Paragraph 4 of the judgment is reproduced here:-

it is not disputed that the appellant had met with a road accident in which

“he was seriously injured, underwent operations on his spinal cord/kidney a
number of times and has become invalid for all practical purposes for the rest
of his fife. The appeliant had claimed that his income was Rs. 2000 per month
at the time of the accident when he was 23 years of age. He had prayed for
applying the multiplier of 55 (perhaps it is 15) for granting him compensation
in lieu of loss of income which he would have earned in the absence of the
“accident in which he has admittedly been totally incapacitated. The learned
counsel appearing for the Insurance Company submitted that there was no
‘pfoof of his income and that he was not proved to have been an employee of
his father in the work where the vehicle was being utilised at the time of the
accident, It is, however, not disputed that at the time of the accident, the appel-
lant was assisting his father in the construction work of Sunita Construction at

- Deposit No. 40 in the township of Kailash Nagar for renewing of fencing in

front of residential and nonresidential quarters providing CC coping with
glasses for compound walls of Kailash Nagar when he met with the accident.
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He has claimed his income to be Rs. 2000.00 per month. The appellant, a
young man cannot be disputed to be contributing and augmenting the income
of his father. Some guesswork has to be applied while assessing the loss. This
Court in R.D. Hattangadi v. Pest Control (India) (P) Ltd. (1995) 1 SCC 551 at
page 556 Paragraph 9 had held:

“9, Broadly speaking while fixing an amount of compensation payable to
a victim of an accident. .the damages have to be assessced separately as
pecuniary damages and special damages. Pecuniary damages are those
which the victim has actually incurred and which are capable of being
calculated in terms of money; whereas non-pecuniary damages are those
which are incapable of being assessed by arithmetical calculations. In
order to appreciate two concepts pecuniary damages may include ex- -
penses incurred by the claimant: (i) medical attendance: (ii} loss of earn- -
ing of profit up to the date of trial; (iii) other material loss. So far non-
pecuniary damages are concerned, they may include: (i) damages for
dental and physical shock, pain and suffering. already suffered or likely to
be suffered in future; (ii) damages to compensate for the loss of amenities
of life which may include a variety of matters i.e. on account of injury the
claimant may not be able to walk, run or sit; (iii) damages for the loss of
expectation of life, i.e., on account of injury the normai longevity of the
person concerned is shortened; (iv) inconvenience, hardship, discomfort,
disappointment, frustration and mental stress in life."

whenever a tribunal or court is required to fix the amount of compensatlon
in cases of accident, it involves some-guesswork, some hypothetical consid-
eration, some amount of sympathy linked with the nature of the disability
caused. However, all such elements are required to be viewed with objective
standards. While assessing damage, the court cannot base its opinion merely
on speculation or fancy though conjectures to some extent are inevitable.
®

16. RENT CONTROL AND EVICTION: A.P. BUILDINGS (LEASE, RENT AND
EVICTION) CONTROL ACT, 1960. Ss. 10 (3) (a) (iii) & 2 (iti):- -
(1999) 4 SCC 25
RAWALMAL Vs. B. AMARNATH AND OTHER

The appellant is a tenant of the nonresidential premises in General Bazar,
Secunderabad, who has preferred this appeal.

The appellant contended that the respondent-landiord was, not justified in
invoking the provisions of Section 10 (3) (a) (iii) of the A.P. Buildings (Lease,
Rent and Eviction) Control Act, 1960 as according to him the provision appli-
cable in the case was incorporated in Section 10 (3) (c) of the. Act. Accepting
such a plea at this stage would render the provisions of the Act ineffective in
as much as the definition of the word “building” incorporated in Section 2 (iii)
of the Act would be rendered futile. The building or part of the building as
leased out has to be deemed to be a “building” for the purposes of eviction
proceedings and a part of the building ¢annot be permitted to be a part of the
whole building. The building, a unit with a separate door number on the ground
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— floor whicti was leased out to the appelant-lenani was aunmuculy a nun-
residential “buiiciing” which attracted the applicability of the provisions of Sec-
tion 10°(3) (a) (iii) of the Act. Section 10 (3) (c) would apply in case where out
of the leased premises a part thereof is in occupation of the landlord who in
that event can apply to the Rent Controlier for an order directing the tenant to
put him in possession thereof, if he required additional accommodation for
residential purposes or for purposes of a business which he was carrying on.
as the case may be, Part of the building reterred to in clause (c) of sub-section
(3) of Section 10 of the Act has to be understood in the context of the definition
of the word “building” under section 2 (iii) of the Act. If the building within the
meaning of Section 2 {iii) is indivisible, the same has to be taken as an entity
for the purpose of deciding the issue regarding eviction and cannot be further
split or its scope widened by having regard to the loose general meaning of
the word “building".

Reaslising that the findings of fact have been returned by all the courts
below against the tenant, Shri Mishra, the learned Senior Counsel appearing
for the appellant contended that the respondent- landlord was not justified in
invoking the provisions of Section 10 (3) (a) (iii) of the Act as according to him
the provision applicable in the case was as incorporated in Section 19 (3) (c)
of the Act. Accepting such a plea at this stage would render the provisions of
the Act ineftective in as much as the definition of the word “building” incorpo-
rated in Section 2 (iii) of the Act would be rendered futile. The building or part
of the building as leased out has to be deemed to be a "building” for the
purposes of eviction proceedings and a part of the building cannot be permit-
ted to be a part there of the whole building. The building, a unit with a separate
door number on the ground floor which was leased out to the appeliant-
tenant was admittedly a non-residential "building”, which attracted the appli-
cability of the provisions of Section 10 (3) (a) (iii) of the Act. Section 10 {3) (¢)
would apply in a case where out of the leased premises, a part thereof is in
occupation of the landlord who in that event can apply to the Rent Controller
for an order directing the tenant to put him in possession there of, if he re-
quires additional accommodation for residential purposes or tor purposes of a
business which he was carrying on, as the case may be. Part of the building
referred to in clause (c) of sub-section (3) of Section 10 of the Act has to be
understood in the context of the definition of the word “building” under Section
2 (iii) of the Act. if the building within the meaning of Section 2 (iii) is indivis-
ible, the same has to be taken as an entity for the purpose of deciding the
issue regarding eviction and cannot be further split or its scope- widened by
having regard to the loose general meaning of the word “building”. We are of
the opinion that the appellant is not justified in contending that the entire
building was a single unit though having different door numbers for ditferent
portions of the building and that all the courts below have rightly overruled
such a contention.
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17. EVIDENCE ACT, SECTION 153 : EXCLUSION OF EVIDENCE TO CON- __

. TRADICT ANSWERS TO QUESTIONS TESTING VERACITY:-
‘ (1999) 4 SCC 36
VIJAYAN Vs. STATE

Evidence affecting veracity of the testimony given by the witness— can be
offered irrespective of his character.

The occurrence took piace on 5-10-1984 at about 2.30 p.m. The defence
examined DW 2 who testified that she and PW 3 (an alleged eyewitness)
were at Salem at the time of occurrence for execution of some documents in
connection with a lorry transaction. She proved sale receipt bearing the sig-
nature of PW 3. Though PW 3 admitted having sold the lorry mentioned in the
sale receipt to DW 2, he denied having gone to Salem. The High Court re-
jected the evidence of PW 2 mainly because of the fact that PW 3 was re-
corded as present at the inquest which was shown to have been heild at 5 p.m.

On appeal it was held the rule limiting the right to call evidence to contra-
dict a witness or collateral issues excludes all evidence of facts which are
incapable of affording any reasonable presumption or inference as to the
principal matter in dispute.

But the above rule of prohibition has exceptions which can be discerned
from the section itself. Among the four illustrations enumerated in the section,
illustration (c) applies to the facts of the present case. Attorney General v.
Hitchcock, (1847) 1 Exch 91 : 154 EH 38 relied on.

Thus when the issue is whether PW 2 was present at the scene of occur-
rence evidence can be offered to show that at the very time, he was at a
different place. Evidence of that type is not aimed at shaking the credit of the
witness by injuring his character. It affects the veracity of the testimony irre-
spective of his character.

18. HINDU SUCCESSION ACT, 1956, SECTIONS 15 (1) AND 15 (2):-

(1999) 4 SCC 86

BHAGATRAM Vs. TEJA SINGH

Succession to childiess female intestate whose property was inherited by

her from her mother or father. In such cases the order of succession as set out
in S. 15 (1) is not applicable. Property devolves under Section 15 (2) upon the
heirs of the intestate’s father. The Supreme Court set aside the judgment of the
High Court saying that the High Court in second appeal wrongly upheld the
consequtive decisions of the lower courts that the respondent-plaintiff, brother
of intestate’s per deceased husband, was entitled to inherit the disputed prop-
erty under S. 15 (1) (b) of the Act as an “heir of the husband”.

On a perusal of the two sub-sections it is clear that their spheres are very
clearly marked out. So far as sub-section (1) is concerned, it covers the prop-
erties of a female Hindu dying intestate. Sub-section (2) starts with the words
“Notwithstanding anything contained in sub-section (1)”. In other words, what
falls within the sphere of sub-section (2}, sub-section (1) will not apply. Sec-
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tion 15 (2) (a) uses the words “any property inherited by a female Hindu {
her father or mother”. Thus property inherited by a female Hindu from
father and mother is carved out from the property of a female Hindu dy
intestate. In other words any property of a female Hindu, if inherited by
from her father or mother, would not fall under sub-section (1) of Section

. Thus, property of a female Hindu can be classified under two heads: e\

property of a female Hindu dying intestate is a general class by itself cove
all the properties but sub-section (2) excludes from the aforesaid proper
the property inherited by her from her father or mother.

it is not disputed that both Indro and Santi inherited this property from t|
mother, hence they inherited this property as females from their mother. T.
on the facts of this case succession clearly falls under sub-section (2). He
the property would devolve after the death of Santi not on the heirs of
predeceased husband but would devolve on Indro.

19. C.P.C., SECTION 2 (2) : DECREE : ESSENTIAL ELEMENTS OF:-
(1999) 4 SCC 89 =
R. RATHINAVEL Vs. V. SIVARAMAN

On passing of the decree, rights of the parties are crystalised and uni
the decree is reversed, recalled, modified or set aside, parties cannot
divested of their rights under the decree.

C.P.C.,Or.23 Rr. 1 & 1-A:-

Withdrawal of suit by plaintiff after passing of a decree at appellate st:
cannot be allowed by the Court as a matter of course when by virtue of s
withdrawal vested or-substantive rights of any party to the litigation will
adversely affected. Where. after passing of decree in favour of plaintif,
property was sold by plaintiff to a third party but defendant preferred app
against the decree, plaintiff cannot seek to withdraw the suit at the appell
stage on ground of he having compromised the dispute with the original «
fendant, as that would result in nullifying the substantive right to the prone
acquired by the third party transfer -

®

20. TRANSFER OF PROPERTY ACT, SECTION 105 : LEASE OF BUILDI|
WITH ANOTHER ATTACHED COMPOUND :-
(1999) 4 SCC 135
K.P. BHAGIRATHI Vs. K.P. BALLAKURAYA

Learned counsel for the anpellant first pointed out the situation in wh
both parties were placed then: The less or having such a pucca residen
building with a sprawling compound attached to it had to remain in New De
as he was working as a Secretary to the Government of India. The lessee w
was a public servant working at Kassargod needed a house to five in at tl
place. Such facts, according to the learned counsel, would clearly show tha
was the building which was of prime consideration for the lease. The attach
compound could not have been left out, for practical reasons, uncared
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rone and hence it became necessary to include that compound area also
sart of the lease. The said contention cannot be sidelined as without force.

NANCY AND LAND LAWS:- KERALA LAND REFORMS ACT. 1963, Ss.
(1) (ii) AND 72-B:- )
Lease of building with land appurtenant there to exempted from operation

\ct. A lease which does not create a right to enjoy the land independent of

buslding, but only to take usutructs of the trees standing thereon while
iding in the building will be exempt from the Act.

The fact that another building situated whithin the boundaries has been
iined by the lessor is a pointer indicating that the land was only to be used
adjunct to the residentiat building. Over and above all those, the interdict
linst making any improvement on the land is a stirring feature which is in
flict with the idea of the land becoming the dominant factor of the lease. No
»e of land can possibly be conceived without the lessee being given free-
n to use the land to generate profit therefrom. Here the lease imposed a
nplete ban on the lessee to use the land for such purposes. All that he is
mitted thereon is to take usufructs of the trees already standing on the
d.

A reading-of the lsase deed from the above angles indicates that there
3 no idea for the lessor to create a right to enjoy the land independent of the
lding but only to take usufruct of trees standing thereon while residing in

building. The area of the land alone cannot be a determinative tactor. It
s common practice in olden days for residential buildings to have sprawl-

areas as adjuncts to such buildings. That practice could well have been
owed by the parties in the lease deed which is the subject-matter of the

8.

ARBITRATION ACT. SECTIONS 30 and 33:-
(1998) 4 SCC 214
H.P. ELECTRICITY BOARD Vs. R.S. SHAH AND COMPANY

Judicial error of arbitrator. Question of non-reasoned Award, Error of
sdiction or error in exercise of jurisdiction. If award is in excess of jurisdic-
1 of arbitrator then it is liable to be set aside but if award is within jurisdiction
the basis of the contract which the arbitrator was required to do, then Court
mot set it aside merely because another view was possible. Court has to
imine some documents including the contract and reference of the dispute
wbitrator for the limited purpose of determining whether arbitrator had juris-
tion or not.

ARBITRATION ACT, SECTIONS 14 AND 29:- Arbitrators have jurisdic-
1 to award interest on the principal sum till payment of principal as per the
ard. Arbitrator has power to award interest pendente lite and for post award
od. ‘ »

e
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22. C.P.C. SECTION 11 : RESJUDICATA:-
(1999) 4 SCC 243
PAWAN KUMAR GUPTA Vs. ROCHIRAM NAGDEO

It is. the decision on an issue, and not a mere finding on any incider
question to reach such decision, which operates as Res judicata. in the Pres
case, the decree was not in fact against the plaintiff in that first suit, but wa:
his favour. There was no hurdle in law for the defendant to file an app
against the judgment and decree in that first suit as he still disputed th<
decisions on such contested issues.

The legal position as to the applicability of the principle of res judic
against the defendant in respect of findings recorded in a dismissed sui
that if dismissal of the prior suit was on a ground affecting the maintability
the suit any finding in the judgment adverse to the detendant would not o
ate as res judicata in a subsequent suit. But if dismissal of the suit was
account of extinguishment of the cause of action or any other similar caus
decision made in the suit on a.vital issue involved therein wouid operate
res judicata in a subsequent suit between the same parties. It is for the
fendant in such a suit to choose whether the judgment should be appea
against or hot. If he does not choose of file the appeal he cannot thereby a\
the bar of res judicata in the subsequent suit.

In the instant case the position is still stronger for the appeliant. Dismis
of the first suit was only on account of what the respondent did during
pendency of the suit, i.e. depositing the arrears of rent claimed by the apf

~ lant. The Court permitted the plaintiff to withdraw that amount under dept

for satisfying his claim. Such a decree cannot be equated with a case wh
the suit was dismissed as not maintainable because any adverse finding
such a suit would anly be obiter dicta. The finding made in the earlier suit t
the appellant was the real owner of the building as per the sale deed beca
final. If the respondent disputed that finding he should have filed an appea
challenge of it.

it has, therefore, to be held that in the subsequent suit there was a bai
re judicata in reagitating on the issue regarding the appellant’s title to :
building.

Alternatively, assuming that the finding in the first suit would not oper.
as resjudicata, it has to be held that the High Court erred in holding that |
burden to prove the sale deed to be a benami transaction was wrongly plac
on the defendant by the lower courts. The clear pleading of the plaintiff is ti
he purchased the suit property as per the sale deed. The burden of pr
cannot be case on the plaintiff to prove that the transaction was consist
with the apparent tenor of the document. The sale deed contains the rec
that the sale consideration was paid by the plaintiff to Narayan Prasad |
transferor. There cannot be a further burden of proof on'the plaintiff to subst:
tiate that the recitals in the document were true. The party who wants
prove that the recitals are untrue must bear the burden to prove it. in |
instant case when the respondent asserted that the real transaction was |
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1at was apparently menuoned in the sale deed, the burden was on the
spondent to establish the transaction which he asserts to be the real one.
INAMITRANSACTIONS (PROHIBITION) ACT, 1988, SECTIONS 2 (a) AND
(1):- '

‘Prohibition under the Act against Benami Transactions operatq_only pro-
ectively. The meaning of the words “paid or provided” explained. Purchas-
3 of property with money provided by one’s tather would not render the
insaction a benami one. .

The word “provided” in Section 2 (a) of the Benam!‘l’ransactlon(Prohibmon)

it cannot bé construed in relation to the source or sources from which the

al {ransferee made up the funds for buying the sale consideration. The words
aid or provided” -are disjunctively employed in the clause and each.has to
+ tagged with the word “consideration”. The correct interpretation would be
read it as “consideration paid or consideration provided”. If consideration
1s paid to transfer or then the word provided has no application as for the
iid sale. Only if the consideration was not paid in regard to a sale transaction
e question of providing the consideration would arise. Any other interpreta-
in is likely to harm the interest of persons involved in genuine transactions,
g. a purchaser of land might have availed himself of loan facilities from
inks to make up purchase money. In such a case it cannot be said that since
e money was provided by the bank it was a benami transaction. So even it
e appeliant had availed himseif of the help rendered by his father for making
) the sale consideration that would not make the sale deed a benami trans-
it

). NEGOTIABLE INSTRUMENTS ACT, 1881, SECTIONS 138 AND 140 :
APPLICABILITY OF SECTION 138 :-
(1998) 4 SCC 253
NEPC MICON LTD. AND OTHERS Vs. MAGMA LEASING LTD.

Return of cheque by the bank unpaid on the graund of the account being
ssed, held that Section 138 of the Act attracts. Plea of strict construction was
it accepted by the Supreme Court and Heydon's Rule was applied.

NOTE:- Judicial Officers are fequested to go through the whole judgment.
. @

l. O.41R.27 C.P.C.:-
1999 (2) VIDHI BHASVAR 89
RAM PYARI VERMA (SMT,) Vs. DARSHANLAL AND OTHERS .

In this case the appellants at the motion Stage fited an application, under
rder 41 Rule 27 CPC on 18.9.1998, along with some documents. No ground
shown for not filing the same earlier. The provision of Order 41 Rule 27 CPC
yes not entitle the appellate Court to let in fresh evidence at the appefiate
age where even without such evidence it can pronounce judgment in a

ise. The provisions of Order 41 Rule 27 are not arbitrary but judlmal one
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circumscribed by the limitations spadified’in that provisions. In AIR 1976
1053, Natha Singh Vs. Final Commr. Taxation. Punjab, it is held that true-
to be applied in dealing with applications for additional evidence is whe!

- the appellate Court is able to pronounce judgment on the materials befor:

without taking into consideration the additional evidence, sought to be a
duced. :

Cansidering the facts and circumstances and atter perusal of the rec:
in the opinion of this Court, no case has been made out for allowing
application under Order 41 Rule 27 CPC, for additional evidence. The ag
cation is thus rejected.

Or. 8 R. 6A:- Eviction of the tenant (plaintiff) defendant landlord 1
sought eviction by filing counter claim under M.P. Accommodation Control ,
In the present case the respondent filed a counter claim and claimed that t
may be given vacant possession of the disputed accommodation from
appellants. the appellant plaintiff filed a suit claiming them selves to be
owners of the suit property and for declaration against the defendants No.
3. 0

[ ]

25. Or.41 R.22 AND SECTION 8 Sch. | ART. IA AND SCH. il ART. 11:.
1999 (2) VIDHI BHASVAR 120
STATE OF M.P.Vs. BADRI PRASAD AND OTHERS

Appeal for enhancement or for reducing amount of compensation.
valorem court-fees on difference of amount has to be paid under the ab
provisions. Provisions of Sch. Il Art. 11 for paying fixed court-fees not
tracted. State of M.P. vs. Saint Goverdhan Das Maheshwarl, 1993 (2) .
218 (F.B.) and Indore Development Authority vs. Tarak Singh, AIR 1995
1828= 1995 JLJ 724 relied on.

Cross- objection to enhané'e, amount of 'compensation cannot be en
tained without payment of court fees.

- LAND ACQUISITION ACT, SECTIONS 23 AND 54 :- Determinatior
compensation as per land sold in the area fetching of single and doubie c
also taken into account. Determination based on well settled principles
liable to interfered with. Union of India vs. Mangatu Ram, AIR 1897 SC 2
and Special Deputy Coliector vs. Kurrah Sambhashiva Rao, AIR 1997
2625 relied on.

®

26. DRUGS AND COSMETICS RULES, 1945 : APPEAL UNDER RULE
(2) DUTY OF APELLATE COURT:-
1999 (2) VIDHI BHASVAR 102
ASHOK KUMAR Vs. STATE OF M.P.

Appellate Court should consider all the points raised in the mema
appeal and should pass a speaking order. From the appellate order H
Court found that even though 2 grounds werg raised specifically by the p
tioner in the appeal same were not dealt with by respondent No. 1. Only
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ime other gfounds petitioner's appeal has been dismissed, and the impugned
der also did not reflect any application of mind to the facts of the present
ise. S

[

. MOTORVEHICLES ACT, 1988, SECTIONS 147 (1) (b) (i) AND 128‘READ

WITH SECTION 168:-
1995 (2) VIDHI BHASVAR 83
ASHOK Vs. SMT. NARMADA BAl

Pillion rider of motor-cycle died in accident. The insurer is liable to pay
mount of compensation. No liability can be escaped on ground of he being a
-atuitous passenger. 1989 ACJ 466 P&H held no more good Iaw in vew of
IR 1998 SC 1433, Amrit Lal vs. Kaushalya Devi. .

°

8. LP.C., SECTION 302 MURDER:-
1899 (2) VIDHI BHASVAR 67
. CHOKHELAL VS. STATE OF M.P.

In'this case it was established that the accused appeilant had acid'in his
ossession with which the child as well as he himself sustained injuries at the

me of incident and that he had easy access to the child, as he resided.in the '
ame house. He had an opprotunity to pour acid in his mouth when the-mother-

f the deceased had gone to fetch water. The animosity between the appellant
nd the parents of the deceased child clearly formed the motive to commit

ffence. It may also be noted that even despite the death of the deceased who

ras his nephew the appellant did not have the minimum-normal courtesy of
isiting and coming to see him. This clearly speaks volumes about strained
elations as well as the guilty conscience of the appellant. (Please ‘refer to
ara 11) Accordmgly the accused was convicted under section 302.

®
9. 1.P.C. SECTION 376 RAPE AND SECTION 154 CR P. C.:-

1999 (2) VIDHI BHASVAR 77
‘RADHELAL Vs. STATE OF M.P.

incident of rape was narrated to the husband and other relatrons The
;ase was lodged thereafter. The prosecutrix cannot be said to be a consenting-

varty. Corroboration of prosecutrix’s evidence is not a Rule of Law if her evi-
lence inspires confidence. Injury on the person of the prosecutrix is also not

1ecessary in other cases. It is sine qua non to sustain the conviction, Amar

Singh vs. State of M.P., 1986 (1) MPWN Note 3 and Yasirn Khan vs. State:

1996 JLJ 5§19 distinguished.

The prosecution explained the delay saying that becausa of the death of

he father of the cousin delay had occured in lodging the FiR: This was a

rersion by PW. 2, Roop Chand. However, the appellant is none other than his

srother-in-law. Therefore, dealy in lodging the F.I.R. is explained and further

the appellant being a close relation, whole prosecutlon story cannot be thrown,,

put on this ground alone.
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Accused makmg her cloge relation sub‘ect to his lust 5 years R.l. is
lesser side. The appreciation of evidence depends on facts and circumstanc
of each case.

. ®

30. PREVENTION OF CORRUPTION ACT, 1988 : SECTIONS 13 (1) (D) R,

13 (2) :-

1999 (2) VIDHI BHASVAR 105

K.P. AGNIHOTRI Vs, STATE OF M.P. X

Passenger vehicle registered showing lesser weight and lesser capac
of travelling passengers. Thereby lesser tax imposed benefitting owner
vehicle and loss to State. Prima facie offence made out. Objection as to nc
existing prima facie case in prosecution can be raised at the time of framing
the charge under Sections 227 and 228 of the Cy. P.C.

'31. INDIAN SUCCESSION ACT, 1925, S. 63 (C):-

1999 (2) VIDHI BHASVAR 117
NARBADA PRASAD Vs. HARNARAYAN

Section 63 of the Indian Succession Act requires proof of 3 things me
tioned in Clause A, B and C before it can be said that will has been d.
executed. The attestation of the will should be proved according to the law. i

*is not proved claim put through will cannot be accepted. It was further said

the judgment that no altarnative claim on succession claimed. Such clai
cannot be granted.

®
32. CR. P.C. SECTIONS 235 (2), 248 (2) AND 309- HEARING ON QUE!
TION OF SENTENCE:-
1999 (2) JLJ 68

JAI KUMAR Vs. STATE OF M.P.

Hearing on question of sentence under Sections 235 (2), 248 (2) res
with Section 309 has been discussed by the Supreme Court. The Judge shou
make a genuine effort to elicit from accusgd all information which eventual
bear on question of sectence. Muniappan vs. State of Tamil Nadu (1981)

SCC 11 relied on.

The provision should be stnctly followed. After recordmg conviction, cas
should be adjourned to hear on question of sentence. The offender shouid b
asked what he has to say or whether he wants to lead any evidence on th
point. Allaudin Mian vs. State of Bihar, JT 1989 (2) SC 171 relied on.

Proper sentence is amalgam of many factors. As nature of offence, pric
criminal record, age of offender, record of offender as to employment, educs
tion, home life, etc. Santa Singh vs. State of Punjab, (1976) 4 SCC 190 relie
on. ' -

please refer to Burn Standard Company vs. Union of India, AIR 1991 Si
1784.

. . ..
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CR. PC SECTION 154 AND 1 PC SECTION 420:-
1999 (2) VIBHA 36
JAMSHED GUZDER Vs. STATE OF M.P.

f dishonest or fradulent intention at the time of parting wuth money not
slished prima facie nor inducement alleged. No criminal case can be
ied to proceed. Hariprasad vs. Bheesm Kumar. AIR 1974 SC 301 fol-
d.
The F.I.R. was quashed by the High Court as the F.I.R. was lodged nnstead
vil suit.

]
CR. P.C., SECTIONS 157, 438 AND 439 : ANTICIPATORY BAIL:-

1999 (2) VIBHA 60
KAILASH SONKAR Vs. STATE OF M.P.

Accused pitted with well orchestrated conspiracy in serious offence. Pre-
st bail order before interrogation would greatly harm investigation.

Paragraphs 5, 6, 8 and 9 of the judgment are reproduced :-

it is well settled from the recent decisions of the Supreme Court thaf the
sideration which should weigh with the Court while dealing with a request

inticipatory bail need not be the same as for an application to release on -

after arrest. Custodial interrogation’ is qualitiatively more elicitation ori-

3d than questioning a suspect who is well esconsed with a favourable = '
ar under section 438 Cr. P.C. In a case like this effective interrogation of &~

pected person is of tremendous advantage in disinterring many useful
rmations and also materials which would have been concealed (State 12

' Sharma, (1997) 7 SCC 187).

The Supreme Court has observed in State of A.P. vs. Bimal Krfdhna ‘
7du, AIR 1997 SC 3589, that it is disquietening that implications of arming

accused, when he is pitted against this sort of allegations involving well
hestrated conspiracy, with a prearrest bail order have not been taken into

ount by the High Court. If the accused is equipped with such an order: -
ore he is interrogated by the police it would greatly harm the investigation -
i would impede the prospects of unearthing all the ramifications involved® ©

he conspiracy. Public interest would also suffer as a consequence,

In Directorate of Enforcement vs. P.V. Prabhakar Rao, (1997) SQSCC'

7, the Supreme Court has held that the High Court is not justified in granting

licipatory bail to the accused when it found that the ma!erial already col-

ted disclosed ‘an accusing finger’ against the accused. .

In the present case at this stage the probative valucpf the statement of the -
.accused is not being examined so as to arrive at a conclusion whether.itis -
fficient for his conviction. The statements of Shamim and Riaz recorded -
der section 164 Cr, P.C. and the other alleged incriminating material which -

O

s been coliected by the police rise an accusing finger against the applicant -

d the investigating agency is entitled to make custodial interrogation.of
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applicant kailash Sonkar. It is not fit to intrude into the sphere of investiga
or hamper it. Therefore, this application for anticipatory bail is rejected.
. { J
35. N.D.P.S.ACT, SECTIONS 35 (1), 35 (2) AND CR. P.C., SECTION 45
1999 (2) VIBHA 31
MALOOK KHAN Vs. STATE OF M.P.

The provisions of Sections 35 (1) and 35 (2) should be understood pi
erly with intention of legislature. ‘Fact’ is said to be proved only when the Cq
believes it to exist. It has to be proved beyond reasonable doubt Presump
is rebuttable by the accused.

The truck was seized under Section 8/18 of the N.D.P.S. Act. The truck \
likely to be damaged and becoqe non-workable. The owner was resided
away. It may be given on Supardnama with appropriate security. Suita
conditions may also be imposed.

o
36. M.P.ELECTRICITY ACT, SECTIONS 39 AND 50 READ WITH SECT}
379 IPC:-
1999 (2) VIBHA 14
STATE OF M.P. Vs. BABU SINGH

Assistant Engineer of Electricity Board is a person aggrieved. He ¢
lodge the complaint without any sanction under.

Unauthorised artificial means proved. Electricity current in cut out a
starter proved. Theft of electricity energy may be presumed.

Part of paragraph 10 of the judgment is reproduced:-

In the present case, the material on the record has proved the existence
artificial means not authorised by the licensee, for the abstraction, consum
tion or use of energy by the consumer as in the cut out and starter, there w
electric current and in view of this, the view of the trial Court cannot be a
cepted that the prosecution tailed to establish clearly that when the concerns
persons reached on the spat, they found the electricity meter running. When
presumption is made by the law, then, the burden of rebutting the presumptic
is on the consumeyr and in the present case, the consumer has failed to reb
such a burden. The liability of the consumer u/s 39 of the Act cannot be al

solved. (Please see J.O.T.I. Journal Vol. i Pt. V Page 18 under the head Art
cles).

L
37. MOTOR VEHICLES ACT, 1988, SECTIONS 166 AND 149 :-
1999 (2) VIBHA 3
BROTHERS TRANSPORT SERVICE Vs. DR. SHAFIUZ-ZAMA

The driver of the bus driving with excessive speed. Bus having no mud
guards striking with fiat car and dragged it upto 20-25'. Driver of the bus alon
is negligent. Policy covering liability of one accident. Liability of each victim i
covered. Motor Owner’s Insurance Co. Ltd vs. J.K. Modi, AIR 1981 SC 205
foliowed.

@
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MOTOR VEHICLES ACT, 1988, SECTIONS 168 AND 149 (2) (D) ), .s,
10,2(21), 2 (47) : ASSESSMENT OF COMPENSATION:- -

1999 (2) VIBHA 8
MOHD. KARIM KHAN Vs. SHAMSHER KHAN

Increment and promotion may be taken into consideration. Loss of estate
aceased and funeral expenses should also be awarded besides pecuni-
0SS. . ! .
Autorickshaw is a light transport vehicle insured having valid licence of
: motor vehicle can drive such vehicle. Insurer cannot escape its llabmty to
imnify the insured.
®

I.P.c., SECTIONS 302, 300 Excep. 2, 304 PT. 1 AND 100 : RIGHT OF
-SELF-DEFENCE:-

1999 (2) VIBHA 55
- HARPAL SINGH Vs. STATE OF M.P.

Complainant party though having weapons but coming to catch hold the
used. Accused inflicting one ballam injury. Right of self defence exceeded.
ance falls under Section 304 (1).

L ]

SCHEDULED CASTES AND SCHEDULED TRIBES (PREVENTION OF
ATROCITIES) ACT, 1989, SECTION 3 (1)(X) : NATURE OF OFFENOE
AND 1.P.C., SECTIONS 451 AND 323 :-

1999 (2) VIBHA 44 :

RAJESH SINGH Vs. STATE OF M.P.

Insult, Intimidation: or dishonour not to humiliate member of Scheduled

ste or Tribe. Prosecutton story founded on earller dispute. Provision not

‘acted.
Paragraphs 11, 12 and 13 of the judgment are reproduced:- -

After having heard the learned counsel for the parties, | am of the opinion
it this is not a case where an offence can be said to have been made’ out
der Section 3 (1) (x) of he Scheduled castes and Scheduled Tribes (Preven-
n of Atrocities) Act, 1980. It be seen that PW 5 has stated that some abuse
re hurled when the marriage party wanted the dancing girl to give perform:
ce. This aspect of the matter was not adverted by the complainant or by any
the witnesses. This makes the prosecution story doubtful. There is incon-

tency as to the origin of the entire episode. As a matter of fact the dancing

1 did give performance. Therefore, the story put forward that the dancing girl
18 not allowed to give performance, cannot be believed. As indicated above,
th regard to the abuses said to have been jurled when the marriage party

15 in the village, nothing has been said by the other witnesses. In the state- -

ants made in the Court by PW 1, PW 2 and PW 3, all that has said that the
pellants addressed the complainant party as CHAMRA. As to what wis the

ture of the other abuses is not adverted to. The incident which is said to~

ive been taken place after two days of the marriage ceremony is baséd on
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earller occurrence. The versu)n which has been given by PW 3 is totally rr

(ing in the statements of PW 1 and PW 4. | am of the opinion that the story wi
|s put forward cannot be believed.

Apart from this, the medical version does not support the prosecu
story. Rajesh (appellant No. 1) is said to have hit the complainant Man Si
on the head with FARSHA. The doctor who has appeared in the witness

- has stated that the injury was caused by hard and blunt weapon. The fact

the medical evidence is at variance to the ocular evidence, cannot be igno
This also casts a shadow on the prosecution version.

Learned counsel for the appellants placed reliance on these decision
this Court as 1993 (2) MPWN short note 25 (Hari Singh vs. State of M
1994 (1) MPWN short Notes 154 and 217 (Ratanlal vs. State of M.P.)

. (Santosh Kumar Jain vs. State of M.P.). The later decision of Santosh Ku

Jain's case supports the arguments raised by the learned counsel for

. appellants. He submits that insult, intimidation or dishonour should be tt

with_a view to humiliate member of Scheduled Caste or Tribe. This is ag
missing in this case. The prosecution story is founded on an earlier disp
The witnesses are at variance qua this medical evidence is also inconsist

. e
41. ARBITRATION ACT, SECTION 30:NON-SPEAKING ORDER WHETH
AMOUNTS TO
(1999) 3 SCC 533

KUNDALE & ASSOCIATES Vs. KONKAN HOTELS

Arbitrator making statement in award that he had considered all oral
documentary evidence produced by both parties. His statement was gen:
one and meant that whatever evidence whether oral or documentary |
been led before him had been:considered by him. The arbitrator had ¢
visited and inspected the site, therefore on facts the High Court erred in ¢
ting aside the award on the grounds legail mis-conduct. Section 6 of Evide
Act referred.

. The High Court appears to have emphasised the fact that no reasons
given in the award. However, under the law then in force, it was open to
arbitrator to give an award without giving reasons since the parties not sti
lated that the arbitrator should give a reasoned award. The High Court &
commented on the fact that summary proceedings were not envisaged un
the Arbitration Act, 1940. The trial court has, however, noted that both si
led evidence before the arbitrator and tendered document which were cons
ered by the arbitrator before giving his award. The trial court has noted that
behalf of the respondents oral evidence ol their architect Shri Bhagat &
their Director Shri N.G. Bhave was adduced along with documentary ¢
dence. On behalf of the appellants, no oral evidence was led but document
evidence consisting of letters and other documents was produced. The
spondents did not, at any time, protest before the arbitrator against the do
ments being taken on record without a formal proof as envisaged under |
Evidence Act, 1972. Documents on both sides have been taken on record
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e arbitrator. The arbitrator had also before him joint measurements taken by -

e architect of the respondents in respect of the work done by the appellants.
1e arbitrator himself visited in respect of the work done by the appellants.
1e arbitrator himself vuslted the site and inspected the construction of the
lilding. On the basis of this evidence before him the arbitrator gave the
vard in question. This does not show any legal misconduct on the part of the
hitrator.

In his award the arbitrator has stated that after carefully considerir’ig all

e claims and counter-claims made by both the parties and after carefully - '
nsidering the oraf and documentary evidence produced by both the parties

1d the pleadings of both the parties and arguments advanced by the parties,
3 was making the award. The High Court said that the ‘arbitrator had not
»plied his mind because the appeliants had not led pral vidence. We fail to
se how this conclusion can be deduced in the way it has been ‘done by the
igh Court. Oral evidence was led before the arbitrator by the.respondents.
1 arbitrator has made a general statemént that he has considered oral as
ell as documentary evidence led by both the partiss. From this it would not
3 proper to deduce that oral evidence was led by both the parties and docu-
entary evidence was led by both the parties. All that can be said is that

hatever evidence whether oral or documentary was Ied betore the arbutrator ;
as been considered by him: ‘ s IS O R

2. ARBITRATION ACT, SECTIONS 15 (C) AND 30
(1999) 3 SCC 536 j
HINDUSTAN VIDYUT PRODUCTS LTD. VS. sTATE OF RAJASTHAN

The District Judge, Jaipur city appointed an arbitrator to adjudicaté’upon

i disputes between the parties. The transaction relates to the supply of 3290
n. of “Panther Conducter”. The appellant aggreed to supply this matérial to
ie respondent. The arbitrator set out the claims of both the parties and mads

1 award without setting out reasons for making such award. A letter was sent - .
y the Advocate for the respondent on the date when the awardwas-made
wown to the parties pointing out that a certain amount of adjusting the tost of

w material had not been awarded in favour of the respondent ard it Is stated

lere in that this apparent error should be corrected in the award.-The #rbitra- - =
i refused to entertain the objection expressing his helplessness to consider
ie same as after pronouncement of the award he had becdme furictus-officio. -
he respondent filed a suit before the District Judge under:Section 15 and 16 -+
f the Arbitration Act for correcting the award. The D|str|ct Judge rejected the

aim, But the High Court allowed the claim in appeal.:

After referring to the decisions of the Court in Hindustan Constructloﬁ R
'0. Ltd. vs. State of J & K, (1992) 4 SCC 217. State of Bihar v. Hanuman'Mal ;...
ain, (1997) 11 SCC 40,Municipal Corpn. of Delhi v. Jagan Nath ‘Ashék.

‘umar, (1987) 4 SCC 497 and Naraindas Lilaram Adnani vs.: Narslngdas

laraindas Adnani, 1995 Supp (1) SCC 312 the Supreme Court held that -
hen the claim either for réturn of the raw material of for its price had:been" -
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rejected, we fail to seé'as o How the responident becomes entitled for adit
ment of the amount regarding raw ‘material supplied and it cannot be tern
as an inadvertent error of a clerial or arithmetical nature which can be ¢
rected under Section 15 of the Arbitration Act. The High Court has excee
its jurisdiction in interfering with the award particularly when the award wa
non-speaking award and the claims made by the parties have been borne
mind by the arbitrator in passing the award and the aribirator had not omit
any claim made by any of the parties. Therefore, we think the High Court v
not justified in interefering with the award which was made the rule of the cc
by the District Judge, Jaipur, City.
®

43. ARBITRATION ACT, SECTION 30 : GROUNDS FOR SETTING AS|
AWARDS:-
(1999) 3 SCC 566
STATE OF ORISSA Vs. ORIENT PAPER & INDUSTRIES LTD.

The arbitrator did not decided the points in issues but merely agreed w
an official note appended to the arbitration agreement and the questions
ferred to arbitration remain unanswered. Such award may be set aside. It w
held that the High Court rightly set aside the award and remitted it to
arbitrator for redetermination.

CONSTITUTION OF INDIA, ART. 136 : PRACTICE AND PROCEDURE : STA
AS A LITIGANT :-

State’s responsibility when seeking determination under Art. 136 cani
act like a private litigant and challenge every order made against it. State mi
seek proper advice as to whether a case requires determination by Supre:
Court under Art. 136 of the Constitution. Delay of twelve years resulting frt
State appeal to Supreme Court. It was held that it was not necessary ti
State Government should have ¢hallenged the order of the High Court ren
ting the dispute to the arbitrator for redetermination thereby causing unnecs
sary expense and delay.

o

44. ARBITRATION ACT, SECTIONS 14 AND 27:- FINALITY OF AWA¥
AND QUESTION OF FUNCTUS OFFICIO :-
(1999) 3 SCC 487
SATWANT SINGH SODHI Vs. STATE OF PUNJAB

An award is complete as. soon as it is made and signed. The finality, leg
effect and validity then attach thereto.

The question whether interim award is final to the extent it goes or h
effect till the final award is delivered will depend upon the form of the awar
If the interim award is intended to have effect only so long as the final award
not delivered it will have the force of the interim award and it will cease to ha
effect after the final award is made. If, on the other hand, the interim award
intended to finally determine the rights of the parties it will have the force of
complete award and will have effect even after the final award is delivered
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'MOTOR VEHICLES ACT; 1939, SECTIONS 94, 95, 97 AND 103-A: IN-
SURER'S LIABILITY ON TRANSFER OF LIABILITY :- ,

(1999) 3 SCC 754

G. GOVINDAN Vs, NEW INDIA ASSURANCE CO. LTD.

In the absence of the apphcahon/mtumatlon under Section 103-A the In-
ance policy remains effective in respect of third party risks but not in re-
¢t of the transferee’s risks Since insurance against third party risks being
ndatory under the statute cannot over ride by any clause in the insurance
cy. Sections 94 to 97 and 99 and Section 146, 147, 149, 150 and 151 of the
tor Vehicles Act 1939 referred. The view prelerred by the A.P. High Courtin
1 1986 A.P. 62, Madineni Kondalah vs.Yasin Fatima was accapted The
>reme Court held as under :

“A perusal of Section 94 clearly discloses that the statute intended to give
tection to a third party in respect of death or bodily injury or damages to
ir property while using the vehicle in a pubiic place. Hence the insurance
the vehicle under Section 94 read with Section 95 is made compulsory.
sse two provisions do not extend the compuisory insurance to the yehicle
'0 the owner. In fact these two provisions made exception to protect the life
imb of the driver of the vehicle or the passenger in the vehicle éxcept public
vice vehicle. Thus,'it is seen the compulsory insurance is for the benefit of
‘d parties. Hence, it is clear that the insurance policy covering three kinds of
ts, i.e. person (owner), property (vehicles) and third parties is clearly in the
wure ot a composite one. The public liability (third party liability) alone is
npulsory. While considering whether the transfer of the vehicle would put
end to the policy, we must see whether such a composite policy will lapse

tting an end to all the three kinds of risks undertaken by the insurance

mpany. For this purpose Section 95 (5) must be looked into : o
" ‘Notwithstanding anything elsewhere contained in any law, a person is-
suing a policy of insurance under this section shall be liable to indemnify.
the person or classes of persons specitied in the policy in respect of any
liability which the policy purports to cover in the case of that person or
~those classes, of persons.’: e
- .. v o .
. CONCEPT OF OWNERSHIP T P ACT SECT!ONS 47 54 & 55
(1999) 3 SCC 482" ' \.
KOCHKUNJU NAIR Vs. KOSHY ALEXANDER E
Ownership- imports three essential rights, namely, nght to- posseSsuon‘
tht to enjoy and right to. dispose..f an owner is wrongly deprived of posses-

n of his property, he has a right:to.be put in possession thereof. All the three:

isentials are satisfied in the case -of co-owner of a land. All.co:oWners have
jual rights and co-ordinate interest in-the property, though their shares may
: either fixed or indéterminate. Every-co-owner has a right to enjoyment and
>ssesS|on equal to that of the other co:owner-or co-owners: Each co-owner
1s, intheory, intetest in‘every infinitesimal portion 'of the subject:matter and
ach has the right, irrespective of the gquantity of his interest to be in posses-
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sron of every part and parcel of the properiy.. jomtly wrth others (vade Mitra
Co-ownershrp and Partition, 7th Edn.) . o

A three- -Judge Bench of this Court has held in Sri Ram Pasrlcha
Jagannath (1976) 4SC 184 : AIR 1976 SC 2335 that a co-owner OwWns eve
part of the composite property along with others. The following statement
law has been made by their Lordshrps (SCC p. 190. para 27)

27. 1unsprudentrally it ig not carrect to say that a co-owner of a property
not its owner. He owns every part of the composite property along wi
other and it cannot be said that he is only a part-owner or a fraction
owner of the property The position will change only when partition tak¢
place.”

To hold that a co-owner is not an owner and his possession is not tt
possession envisaged in Section 2 (25) of the Act is.in conflict with the corre
legal position. if a co-owner wants to erect a homestead on the land, he is fre
to do so. When a. division. of the co-ownership property takes place, the ¢
owner who put up the homestead can claim that the said protion may t
allotted to his share. Courts would ordinarily grant such equitable relief whe
claimed (vide Nutbehari Das v. Nanilal Das AIR 1937 PC 61 : 41 CWN 613
the other co-owner objects to the construction of a homestead, he can get tr
co-ownership property divided by partition, and if the other party is not readi
willing to that course, it is open to him to get it partitioned through a suit. Thes
are various remedies available to the co-owner in respect of his land. Mere
because he has to resort to such steps, it cannot be said that a co-ownt
cannot erect a homestead on his land.

The view adopted by the full Bench of the Kerala High Court that once th
claimant is.a co-owner of whatever.extent of land, he must be treated as
person who has no land on which he could.erect a homestead, has preposte

~ ous legal implications. For example, a co-owner having 50 acres . of lan

alongwith another co-owner claims the right of kudikidappu-as against ar
other person who has only a wee bit of land. If the Full Bench view gain
acceptance, the claimant must be declared entitied to kudikidappu right. Suc
an order would be unjust and inequitable, if not ridiculous. The Fuil Bench ¢
Kerala High Court has gone wrong in adopting such a view. .

L

47. BURDEN OF PROOF : SPECIAL KNOWLEDGE, EVIDENCE ACT, SEC
TIONS 103 & 106 :- EVIDENCE ACT, SECTION 115 : ESTOPPE:
- AGAINST SATUTE, PROMISSORY ESTOPPEL OR EQUITABLI
. ESTOPPEL :-
(1998) 3 SCC 494
JALANDHAR IMPROVEMENT TRUST Vs. SAMPURAN SINGH

Person who claims perferertial treatment in the present case of allotmen

of plots should prove that he is entitled to preferential treatment. The burden i

on the person who want to take preferential treatment. The allotment of plots i

controlled by statutory rules. Any allotment contrary to those rules will b
» -
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ainst the law. Since the allotments made in favour of some of respondents
1s passed on wrong application of the reservation made for local displaced
rsons”. Those allotments were contrary to law. Hence the principle of prom-
sory/equitable estoppel cannot be invoked to protect such illegal allotments.
iere cannot be estoppel against the statutes with reference to wrongful allot-
ant of plots, acceptance of initial deposits towards consideration of plots
id subsequent cancellation by Town Improvement Trust. if allotments are
intrary to statutory rules cannot be protected by the principle of promissory
equitable estoppel. Preferential allotment of plots in favour of certain rules
ntrary to certain statute does not give some persons a right to claim with

ich allotees. lllegal or ultravires action does not give nght to others for simi--

r treatment.
®

3. C.P.C. SECTIONS 151 AND 152 :--

(1999) 3 SCC 500

DWARAKA DAS Vs. STATE OF M.P. AND ANOTHER

Liberal use of sections 151 and 152 C.P.C. by the lower courts to alter
riginal judgment, decree or order is depricated by the Supreme Court,
endente lite interest was claimed by the party and despite the prayer made in

1at regard the Trial Court in its decree did not grant interest. The trial court

rred in allowing an application under Section 152 and by comactlon award-
Ig interest pendent lite.
'ONTRACT ACT, SECTION 73 DAMAGES FOR BREACH OF CONTRACT te

In the present case the contract amount was 2 lakhs of rupees. The work
ontract was rescined on the ground that the contractor had not completed
ven 10% of the work. It was found that the contract was improperly rescined
:nd thereby breach of contract was commitled. The contractor claimed 10% of
je contract amount i.e. Rs. 20,000 on Rs. 2,00,000/- as 10% damages.as he
rould have eamed profit of 10% on-2 lakhs of rupees. It was held that the
ontractor is entitied to claim damages for loss of profit whuch he expect to
rarn by undertaking the works contract.

‘  J

i9. EVIDENCE ACT, SECTION 32 : DYING DECLARATION RECORDED
BY 1.O.:-
(1998) 3 SCC 507
STATE OF RAJASTHAN Vs. TEJA RAM ,
Medical evidence showing that the brain functions of the injured would
1ave impaired due to brain injury. Held, that even if the injured were able to
speak out something after sustaining such m;unes it is unsafe to place reli-
ance on such dying declarations.
~ EVIDENCE ACT, SECTIONS 145 AND 155 (3) :- One of the permitted
modes of impeaching the credit of a witness is proof of former statements

which is inconsistent with any part of his testimony as indicated in section 155 -

of the Evidence Act. But the mode of using such former statements for the
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sion of every part and parcal of the property jomtly wrth others (vrde Mitr
Co-ownership and Partition, 7th Edn.)

A three-Judge Bench of this Court has held in Sri Ram Pasrlcha
Jagannath (1976) 4SC 184 : AIR 1976 SC 2335 that a co-owner owns evi
part of the composite property along with others. The foliowing statement
law has been made by their Lordships : (SCC p. 190. para 27)

<"27. junsprudentially 1t 1s not correct to say that a co-owner of a probert)
not its owner. He owns every part of the composite property-along w
other and it cannot be said that he is only a part-owner or a fractiol

owner of the property. The position will change only when partition tak
place.” '

To hoid that a co-owner is not an owner and his possession is not t
possession envisaged in Section 2 (25) of the Act is in conflict with the corre
legal position. If a co-owner wants to erect a homestead on the land, he is fr
to do so. When a division of the co-ownership property takes place, the ¢
owner who put up the homestead can claim that the said protion may |
allotted to his share. Courts would ordinarily grant such equitable refief whi
claimed (vide Nutbehari Das v. Nanilal Das AIR 1937 PC 61 : 41 CWN 613
the other co-owner objects to the construction of a homestead, he can get ti
co-ownership property divided by partition, and if the other party is not readi
willing to that course, it is open to him to get it partitioned through a suit. The
are various remedies ‘available to the co-owner in respect of his land. Mere
because he has to resort to such steps, it cannot be said that a co-own:
cannot erect a homestead on his land.

The view adopted by the full Bench.of the Kerala High Court that once tt
claimant is a co-owner of whatever extent of land, he must be. treated as
person who has no land on which-he could erect a homestead, has preposte
ous legal implications. For example, a co-owner having 50 acres. of lan
alongwith another co-owner ciaims. the right of kudikidappu.as against at
other person who has only a wee bit of land. If the Full Bench view .gain
acceptance, the claimant must be declared entitled to kudikidappu right. Suc
an order would be unjust and inequitable, if not ridiculous. The Full Bench ¢
Kerala ngh Court has gone wrong in adopting such a view.

o

47. BURDEN OF PROOF : SPECIAL KNOWLEDGE, EVIDENCE ACT, SEC
TIONS 103 & 106 :- EVIDENCE ACT, SECTION 115 : ESTOPPE|
AGAINST SATUTE, PROMISSORY ESTOPPEL OR EQUITABLI
ESTOPPEL :-

(1999) 3 SCC 494

JALANDHAR IMPROVEMENT TRUST Vs. SAMPURAN SINGH

Person who claims perferential treatment in the present case of allotmen

of plots should prove that he is entitied to preferential treatment. The burden i

on. the person who want to take preferential treatment. The allotment of plots is

controlled by statutory rules. Any allotment contrary to those rules will be
. - ~
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ainst the law. Since the allotments made in favour of some of respondents
1S passed on wrong application of the reservation made for local displaced
rsons”. Those allotments were contrary to law. Hence the principle of prom-
sory/equitable estoppel cannot be invoked to protect such illegal allotments.

iere cannot be estoppel against the statutes with reference to wrongful atiot- -

ent of plots, acceptance of initial deposits towards consideration of plots
1d subsequent cancellation by Town Improvement Trust. if allotments are
ntrary to statutory rules cannot be protected by the principle of promissory
“equitable estoppel. Preferential allotment of plots in favour of certain rules
ntrary to certain statute does not give some persons a right to claim with
ich allotees. lllegal or ultravires action does not give right to others for simi-
r treatment. .
®

B. C.P.C.SECTIONS 151 AND 152 :-

(1999) 3 SCC 500

DWARAKA DAS Vs. STATE OF M.P. AND ANOTHER

Liberal use of sections 151 and 152 C.P.C. by the lower courts to alter
riginal judgment, decree or order is depricated by the Supreme Court.
endente lite interest was claimed by the party and despite the prayer made in
rat regard the Trial Court in its decree did not grant interest. The trial court
rred in allowing an application under Section 152 and by correction award-

1g interest pendent lite.

JONTRACT ACT, SECTION 73 DAMAGES FOR BREACH OF CONTRACT :- -

in the present case the contract amount was 2 lakhs of rupees. The work -
iontract was rescined on the ground that the contractor had not completed

wen 10% of the work. It was found that the contract was improperly rescined
nd thereby breach of contract was committed. The contractor claimed 10% of
he contract amount i.e. Rs. 20,000 on Rs. 2,00,000/- as 10% damages as he
vould have earned profit of 10% on 2 lakhs of rupees. It was held that the
;ontractor is entitled to claim damages for loss of prom which he expect to
sarn by undertaking the works contract

]

49, EVIDENCE ACT, SECTION 32 : DYING DECLARATION RECORDED ‘

BY!.O.:-
(1999) 3 SCC 507
STATE OF RAJASTHAN Vs. TEJA RAM

Medical evidence showing that the brain functions of the. imured would
have impaired due to brain injury. Held, that even if the injured were able to

speak out something after sustaining such mjunes it |s unsafe to place reh-'

ance on such dying declarations.
EVIDENCE ACT, SECTIONS 145 AND 155 (3) :- - One of the permmed

modes of impeaching the credit of a witness is proof of former statements
which is inconsistent with any part of his test;mony as mdlcated in section 155

of the Evidence Act. But the mode of usmg such former statements for the -
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purposes of contradicting the witness is prescribed in Section 145 of the E
dence Act. It is open to the defence to request for recalling the witnesses
the purposes of further cross- examination to impeach the veracity of 1
witness on the strength of the alleged former statement which came on recr

subsequently, Naba Kumar Da's vs. Rudra Narayan Jana, AIR 1923 PC !

EVIDENCE ACT, SECTIONS 27 AND 45 r/'w SECTIONS 162 (1) AND (2) (
P.C.:

There is a prohibition of taking of signaturg of person whose statemen
reduced to writing under the provision. The axe was recovered in pursuant
statements made by the accused under Section 27 of the Evidence Act t
obtaining signature of the seizure memo does not vitiate the seizure or tes
mony of such witness in the court. That apart, Section 102 (1) does not as p
Section 162 (2) apply to the proceedings made as per section 27 of the E'
dence Act. Two weapons (axes) were recovered in pursuant to the stateme
of the accused. The axes found stained with blood. On one axe biood found
be of human origin. While origin of blood on the other axe could not be d
tected due to disintegration of serum. It cannot be said that in all cases wheth
there was failure of detecting the origin of the blood, the circumstance arisit
from recovery of the weapon would stand relegated to disutility.

CRIMINAL TRIAL : APPRECIATION OF EVIDENCE : DISCREPANCIES :-

One set of witnesses stating that the asailants were seen going out fro
the western gate while the other set of witnesses saying. that the assailan
went out through the eastern gate, both gates being of the same house ar
situate close to each other. Occurrence taking place in the wee hours of th
night. it was held in the circumstances of the case, no adver.,e inference ce
be drawn agaijnst such witnesses.

The Supreme Court held as under:- We have absatutely no doubt thi
whoever rushed to the spot on hearing the squeak or the outcry, it is mot
unlikely that they would have remained where they were even after hearin
the cries. It is extremely probabie that the witnesses would have seen th
fleeing. assailants in such a hubbub and if some witnesses did not correctl
notice the exact gate (out of the two gates) through which aach one of th
assailants flushed out, it is not a good cause for drawing any adverse infei
ence against such witnesses.

RELATED WITNESSES:- Another reason which the High Court advance:
to repel the testimony of such a good number of probable witnesses is tha
they are all close relatives of the deceased and that indepandent witnesse:
were not examined by the prosecution. The over-insistence on witnesses hav

ing no relation with the victims often results in criminai justice going awry

When any incident happens in a dwelling house, the most natural witnesses
wotulld be the inmates of that house. It is unpragmatic to ignore such natura
witnesses and insist on outsiders who would not have even seen anything. |
the court has discerned from the evidence or even from the investigatior
redBrds that some other independent person has witnessed any event con:
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ecting the incident in question, then there is a justification for making ad-

erse comments against non examination of such a person as a prosecution
itness. Otherwise, merely on surmises the court should not castigate the
rosecution for not examining other persons of the locality as prosecution
ritnesse. The prosecution can be expected to examine only those who have
ritnesses the events and not those who have not seen it though the neigh-
ourhood may be replete with other residents also

i0. INDIAN SUCCESSION ACT, SECTION 90 :-
(1999) 3 SCC 517
LACHHMAN SINGH (DEAD) BY L. Rs. Vs. RAJARAM SINGH

Section 90 is relevant for construing will bequeathing agricultural land
ind rights such as bhumidhari rights. Thus where property bequeathed.is
jeneric and increases, diminishes or otherwise changes during the lifetime of
he testator so that the description applies at different times to different amounts
»f property or rights, that property or those rights which answer the description
it the death of the testator pass under the will, unless a contrary intention is
shown. .

[

51. ADVOCATES ACT, 1961, Ss. 35 (1) AND 35 (2) : FRAMING OF ISSUES
:C.P.C,0r,14R.1ANDOr6: PLEADINGS .

(1999) 3 SCC 522

SARDUL SINGH Vs. PRITAM SINGH

The respondent was an Advocate. The Bar Council of Delhi suspended
him form practice for 3 years on account of professional misconduct. The
appellant was a complainant before the Delhi Bar Council. The Bar Council
tound reality of professional misconduct on the complaint made by the appel-

lant as well as on the ground that in his enrolment form he has suppressed the -

fact that he had been convicted and sentenced to 6 months imprisonment in a
criminal case. However, the question of conviction was not raised in his com-
plaint. The parties who being conscious of such issues went to trial, adduced
evidence and were given opportunity to produce evidence. or cross-examine

the witnesses concerned. It was held that such parties cannot subsequently

be permitted to raise an objection as to want of a spacific pleading regarding

such an issue. During the enquiry the State Bar Council framing issues on the

facts in the complaint and framing another issue relatlng to suppression by the

respondent at the time of his enrolment of the fact of his conviction on a .'

criminal case, although the same had not been raised in the complaint
o

§2. INDIAN SUCCESSION ACT, SECTIONS 211 (1),. 307 (1). 311, 332 AND '

- 333 : r/'w OR. 21 Rr. 54 & 58:-
. {1999) 3 SCC 548
K. LEELAVATHY BAI Vs. P.V. GANGADHARAN

S.P. Sadanadan, by a will dated:23.6.1948 bequeathed a certain property o

(414)

Sl



i
Z’s"

F

U s Tttt

belonging to him, 1omtly to his sons E. D Sadanandan and J.G, Sadanand
S.P. Sadanandan died on 10.7.1948. He had originally appointed his wife,

elder son and another person as executors of his will. The said other pers
later relihquished his status as executor. The remaining two executors
‘tained probate of the will from the High Court on 12,11.1963. Earlier, the s
property was leased to a certain person. During the pendency of the leg
E.D. Sadanandan. the elder son of S.P. Sadanandan mortgaged the said pre
erty with possession in favour of the original lessee. One Ramdass filed a s
against a certain company of which the widow of the testator. E.D. Sadanand
and J.G. Sadanandan regarding the assets of the company. However, E
Sadanandan was not made personally liable and there was no decree agai
the widow as she had not been impleaded while there was a personal decr
against J.G. Sadanandan. In execution of the decree, the property in questi
was attached on 27.11.1961. On 10.1.1964, the attached property was p
vately sold by the widow and E.D. Sadanandan. Subsequently, in execution
‘the decree obtained by Ramdass, the attached property was brought for cot
“sale on 17.9.1962. and was actually sold on 27.7.1964. The objections fil
against the Court auction were rejected by the auction court and a sale certi
cate was issued in favour of the auction-purchaser who was later given syi
bolic possession of the property. The auction-purchaser thereafter filed a si
for redemption ot the mortgage which was decreed by the trial court. But ti
defendant's appeal was allowed by the first appellate court. Second appe
filed by legal representatives of the plaintiff was dismissed by the High Cot
and therefore they approached the Supreme Court. They Contended that co
sequent to an assent on the part of the executors, the suit property had veste
in the legatees and therefore, the sale of the suii property by the executors ¢

.10.1.1964 was an invalid sale. Thus, the suit property was legally available f
* court sale. Dismissing the appeal, the Supreme Court held as under :

On facts, there is no dispute that the testator had originally appointed
persons as executors oi his will, and after the relinquishment of his dutie
as executor by Mr Paramasivan, still two other executors wers left, namet:
Smt. Suseela and Mr. E.D. Sadanandan (the elder one) who continued t
be the joint executors of the will in question. Under Section 211 of the Ac
these two executors became the legal representatives of the decease
testator for all purposes and the properties bequeathed vested in thes
two executors. Until and unless the said executors assent, the title of th
property would not pass on to the legatee. (See Section 332 of the Act.) O
course, in law, by the assent of the executor the title of a specific propert!
would pass on to the legatee and this assent cculd be verbal, express-o
implied. (See section 333 of the Act.) the appellants want us to infer tha
such an assent of the executor could be inferred from the act of the elde
Sadanandan in executing a possessory mortgage, Ex. A-1.in favour o
S.V. Sivaramakrishpa lyer by which act the elder Sadanandan had actec
as a legatee which conduct is sufficient to infer at least the implied assen
< of the executor to the transter of title in favour of the legatees. If so, in the
eye of of the law, title of the property had vested in the legatees. Hence.
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-the propéfty in dispute was avaiaDIe T eXECUTHTION SaIRTaARA roy tT:: =ty
" decree in OS No. 63 of 1956. In our opinion, this presupposes the fact. that‘__ '
the action of the loan executor would suffice to confet the title of the L
_ executors on the legatees. We are unable to agree with this proposition of
_law. Under Section 211 of the Act, the property of the deceased testator .
vests in all the executors and if there is more than on¢ executor, an of._--
them togéther become legal representatives of the deCeased testator. in -

. such a situation, it is futile to contend that the estate of the deceased A
_ testator could be either controlled or represented by one of the Iegal
.- representatives of the deceased to the exclusion of othér legal repre- L

; sentatives. We find support for this conclusion of ours from the judgment

. of this Court, referred to above, which is incidentally a case arlsing out of

.. the same will which is involved in this case. The view expressed inthat - .

" case, though arising out of income tax proceedings applies on'all fours to co
the facts of this case also. This Court in that case held : {ITR Heandnote) :

* “If there are more than one executor of a deceased person all of them will- -
3 his ‘representatives, and for the purpose of Section 24~B (2) all oI them onIy
in represent the estate of the deceased.”. ‘ I

"-In view of our finding that the younger Sadanandan had only an inchoate B

ght in the suit property, the contention of the appellant that at least to the: o ,
xtent of ‘his share. the coun 'sale should be upheld, can’nbt awo be 'aceopte‘ﬂ:f SR

3. lpc SECTIONS 300 EXCEPTION4AND 302 FREE FIGHTMEANING;,T"A SRS
(1999) 3 scc 569 . '
" SIKANDER Vs. STATE (DELHI ADMINISTRATION)
‘anht' postuIatas a bilateral transaction: in which. blows are: exchanged- S
wtween the parties. Intervening and entrepting the accused not to: Inﬂlct blowsf'. N T
n hvs father would not amount to ‘fight’. i i o
" In the aforesaid case after analysmg the ingredlents of Exoeption 4 ofv I
section 300 IPC, the Court observed as under : Surinder Kumar v. Union = %
I‘erritory, Chandigarh (1989) 2 SCC. 217,220 (Parg Sand7). .. SRR

;.. *6. Exception 4 to Section 300 reads as under:

.«. Exception 4 - Culpable homicide is-not murder it Is committed. wi‘thout e &
sremednatnon in a sudden fight in the heat of passion. Upon a sudden quarrel; L
and without the offender having taken undue advantage br nctad in a -
.musual manner, s

{fon or commits the first assault.

, “To invoke this éxception four requurements must be satisf‘ 8d; hamety (i) B
was a sudden fight; (i) there'was no premeditation* (m) the-adtwas’ donq ina
heat of passion; and (iv) the assailant had not taken any undué advantage or.
acted in a cruel manner. The cause of the quarrel is riot relevant hot i is:it -
re|evant who offered the provocatlon or started the assaﬁln The niimber of
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B Tk v%,%rlﬁé:.q.,,w__«-.”.. .- o
wounds caused dunng the accurrance is nct a decisive factor but what i
important is that the occurrence must have been sudden and unpremeditate«
and the offender must have acted in a fit of anger. Of course, the offende
must not have taken.any undue advantage or acted in a crus! manner.”

5. In the said case after considering the proved facts that ali of a sudden ¢
quarrel took place when the deceased and the witness entered the roon
occupied by the accused and his family members and had demanded vacan
possession of the kitchen, the witness uttered filthy abuses in the presence o
the sister of the accused which finally led to heated arguments between the
deceased and the witness on the one side and the accused on the other. Al
that stage, the witness took out a penknife from his pocket, the accused went
to the kitchen and returned with a knife and in the ensuing fight between them
a few injuries were caused to the deceased out of which one proved to be
fatal. In such circumstances, the Court held that the act would be covered by
Exception 4 of Section 300 IPC and the offence would be punishable only
under Part | of Section 304 IPC, As against that, in the present case, the facts
are totally different, firstly, there was no sudden fight between the accused
and the deceased Zohra Bi or her daughter Guizar. Intervention of Zohra Bi at

* the stage when the accused Magbool was inflicting injuries on her husband

and protesting by saying as to why a handicapped father was being beaten
would not amount to that there was a fight between the appellant and the
deceased. Similarly, intervening and entreating the accused not to inflict blows
on her mother Zohra bi by deceased Gulzar also cannot be termed as “fight”.
As such there was no “fight” between PW | and accused Magbool or the

_ appellant, it was only a verbal quarrel. “Fight” postulates as bilateral transac-

tion in which blows are exchanged between the parties (Re: Bhagwan Munjaji
Pawade v. State of Maharashtra (1978) 3 SCC 330 and Narayanan Nair
Raghvan Nair v, State of Travancore-Cochin AIR 1956 SC 99 Further, both
the victims, i.e., Zohra Bi and Gulzar were totally unarmed, they had not caused
any injury to the appellant or Magbool. Hence it will be difficult to accept the

. contention that there was a sudden fight between the accused or the witness

and the victims, even though the quarrel started suddenly. Secondly, in the
present case, it will be difficult to hold that the appellant had not taken any.
undue advantage or acted in a cruel manner. The injuries found by the doctor
PW 12, who carried out the post-mortem examination on the body of the de-
ceased Zohar bi, aged 40 years, were in all sixteen incised wounds, similarly,
he had noted eleven incised wounds on the dead body of Gulzar, aged about
17 years. On the face of it, it is apparent that the accused acted in a most cruel
manner by inflicting a number of dagger blows on a helpless step mother and
younger sister. Hence, even assuming that there was no premeditation and
the act was done in the heat of passion because of a sudden quarrel between .
PW 1 on one side and Magbool and the appellant on the other and that the
appellant used the dagger which was brought out by his brother Magbool for
inflicting injuries, yet the main requirements, vis., (i) it was a sudden fight and
(i) the accused have not taken undue advantage or acted in a cruel or unu-
sual (the ingradients) manner of Exception 4 of Section 300 IPC are not satis-
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ied. Further, the contention of the learned counsel for the appellant that PW 1
ind the accused have reconciled and are staying together or that the accused
s the sole earning member of the family would be totally irrelevant on the
juestion of conviction and sentence of the accused for the offence of murder
»f his stepmotheér and sister. (Note : Please refer to Vol. No IV, Part No l Feb
1998, JOTI Journal Page No. 44 Titbit No. 37). :

54. TRANSFER OF PROPERTY ACT, SECTIONS 54; 55 (4) (b), 58 (C)AND,
60 & C.P.C. OR. 8 : (1) PLEA OF SATE DEED NOT VALID WHO.CAN"-
RAISE (2) QUESTION OF NATURE OF MORTGAGE - INTERPFtETA-l

TION.OF DOCUMENT
(1999) 3 SCC 573
VIDHYADHAR Vs. MANIKRAO

Nonpaymant or madequacy of sale consideration. Plea that sate’daad

was vold, fictitious, collusive or not intended to be acted upon. Held that plea -
can be raised also by defendant who is a stranger to the sale deed. it will

depend upon the pleadings of the parties, nature of the suit, nature’ ot the
deed, evidence led by the parties and other circumstances. .

Actual payment of full price at the time of execution of sala deed is not a
sine qua non for completion of sale, as for sale it is price paid or promised or

part paid and.part promised. Under Section 55 (4) (b) where ownership of the
property is transferred to the buyer before payment of the wholesale prite,

vendor is entitled to a charge on that property for the amount of sale ptice as

also interest thereon. Such charge provides him right to'enforce the charge by -
asuit but does not entitle the seller to retain the property as against the’ buyer L

- Question Is whether a mortgage by conditional sale was an out and out.; L
sale or a mortgage The real test is intention of the parties to ths salé'deed.
“The document is styled as ‘Kararkharedi* executed by Defendant No. 2 in
favour of Defendant for a sum of Rs. 1500 with the stipulation therein that if the'
entire amount of Rs. 1500 returned to defendant 1 before a spectfued date the .~
daad muat ,

property would be reconveyed to Defenidant 2. It was hatd that th
be treated as a mortgage by conditional sale. : :

c.pC, OR.8: RAISING OF APLEAIN PLEADING'r ‘

Defendant can raise any legrtrmate plea avarlable to hrm under Iaw to

v'dafeat the suit of the plaintiff.

. C.PC,OR.16Rr.1(3)& 1-A: "R.1-Ais not in derogation ot FL 1 (3)‘AA -
. party may brlng a witness even without applying for court summons but teavefl,;;
of the court has to be obtained before proceeding to examine such wrtnesses

EVIDENCE ACT, SECTION 114 111, (g):-- - : e B

Where a party to the suit does not appear in the wttness-box and states
his own case on oath and does not offer himself to be cross-examined by the -
- other side, a presumption would arise that the case get up by hlm |s not cOr-- -

-rect. ,
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Where a party to the stiit doss/nékappear in the witness-box and states
his own case on oath and does not offer himself to be cross-examined by the
other side, a presumption would arise that the case set up by him is not cor-
rects has been held in a series of decisions ‘passed by various High Courts
and the Privy Council beginning from the decision in Sardar Gurbakhsh Singh
Vs. Gurdial Singgh, AIR 1927 PC 230 : 32 CWN 118. This was followed by the
Lahore High Court in Kirpa Singh Vs. Ajaipal Singh, AIR 1930 Lahore 1:ILR
11 Lah 142 and the Bombay High Court in Martand Pandharinath Chaudhari
vs. Radhabal Krishnarao Deshmukh, AIR 1931 Bom. 97: 32 Bom L.R. 924.
The Madhya Pradesh High Court in Gulla Kharagjit Carpenter Vs. Narsingh
Nandkishore Rawat, AIR 1970 MP 225 : 1970 MPLJ 586 also followed the
Privy Council Decision in Sardar Gurubakhsh Singh case. The Allahabad
High Court in Arjun Singh vs. Virendra Nath, AIR 1971 All. 29 held that if a
party abstains from entering the witriess-box, it would give rise to an adverse
inference against him. Similarly, a Division Bench of Punjab and Haryana
High Court in Bhagwan Dass vs. Bhishan Chand, AIR 1974 P & H 7 Drew a
presumption under Section 114 of the Evidence Act, 1872 against a party who
did not enter the witness-box.

]

§5. SERVICE LAW- ADMINISTRATIVE TRIBUNALS ACT, SECTION § (4)
(a) : SCOPE OF :-
(1999) 3 SCC 594
STATE OF MAHARASHTRA Vs. CHHAYA AND OTHERS

The section does not enable the Chairman, if he is a Judicial Member, to
act as an Administrative Member or vice versa.

The said provision reads as foliows:-

“6 (4) Notwithstanding anything contained in sub-section ('1). iha Chair-
man-
(a) may, in addition to discharging the functions of the Judicial Mem-
ber or the Administrative Member of the Bench to which he is ap-
pointed, discharge the functions of the Judicial Member, or, as the
case may be, the Administrative Member, of any other Bench.”

In our opinion, the aforesaid submission of the learned counsel is not
correct. The Chairman may be a Judicial Member or an Administrative Mem-
ber. All that this sub-clause permits is that the Chairman can function at more
than one Benches. This provigion obviously had to be included in order to
enable the Chairman to function at different places when he goes on tour. This
provision does not enable the Judicial Member to act as an Administrative
Member or vice versa. if the Chairman is a person who was an Administrative
Membaer, then under Section 5 (4) (a) if he goes to another Bench he can siton
that Bench as Administrative Member, but certainly not as a Judicial Member.
The same will be true with regard io the Chairman who is a Judicial Member.

We do not find any infirmity in the order of the High Court. The solution to
the problem in hand is to make early appointments.
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56. POWER OF ATTORNEY ACT, 1882, SECTION 2 AND Cr, P.C. SEC-
TIONS 295, 273, 303 & 2 (q) AND ADVOCATES ACT, SECTION 32 :-
(1999) 3SCC 614 WHO IS ENTITLEDTO BE REPRESENTED IN coum'

" INSTEAD OF ADVOCATE _
T.C. MATHAI Vs. DISTRICT & SESSIONS JUDGE

When the Criminal Procedure Code requires the appearance of an ac-
cused in a court it is no compliance with it if a power of attorney holder ap-
pears for him. It is a different thing that a party can be permitted to appear
through counsel. Chapter XVi of the Code empowers the Magistrate to issue

summons or warrant for the appearance of the accused. Section 205 ¢f the -

Code empowers the Magistrate to dispense with “the personal attendance of
the accused, and permit him to appear by his pleader” if he sees reasong to do
s0. Section 273 of the Code speaks of the powers of the court to recerd-evi-
dence in the prosence of the pleader of the accused, in cases when personal
attendance of the accused is dispensed with, But in no case.can the appear-
ance of the accused be made through a power of attorney hoider.

' The observations made in M. Krishnammal vs. 7. Bnlasubraman'b Pillal
AIR 1937 Mad. 937 (approved by 8.C.) though stated sixty years ago, would
represent the correct legal position even now. Thus an agent ¢annot becoms

a "pleader” for the party in criminal proceedings unless the party secures

permission from the court to appoint him to act in such proceedings. (Ravulu
Subba Rao vs. CIT, AIR 1956 SC 604 : (1956) 30 ITR. 163, applied, M.
Krishnammal v.T. Balasubramanial Pillai AIR 1937 Mad 937 : ( 1937)2 MLJ
552 approved. Jackson & Co. v. Napper, (1886) 35 Ch D 162, 172': 55LT
836, referred to. Stroud’s Judiclal Dictionary and Black'o Law Dictlonary
referred to.)

Under Sections 303 and 2 (q) Cr. P.C.it is not necessary that the pteader"
so appointed should be the power-of attorney holder of the party in the case.
What is a condition precedent is that his appointment should have been pre-
ceded by grant of permission of the court, 1t is for the court to consider whether
such permission is necessary in the given case and whether the person pto-

posed to be appointed is capable of helping the court by pleading for the

party, for arriving at proper findings on the Issues involved in the case, -
The work in a court of law is a serious and responsible.functicn. The

primary duty of a criminal court is to administer criminal justice. Any.lax or
wayward approach, if adopted towards the isgsues Involved in the case, tan
cause serious consequences for the parties concerned. It-is not just. some-’

body representing the party in the criminal court who becomes tho pleader of
the party. In the adversary system which is now bing followed in India, both

civil and criminal litigation, it is very necessary that the court gets proper '

assistance from both sides.

If the person proposed to be appointed by the party is not an advocate the
court -has first to satisfy itself whether the expected assistance would be ren-
dered by that person. The reason for Parliament for fixing such a filtar in the
definition clause (Section 2 (q) of the Code) that prior permission must be
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secured before a non-advocate is appointed by *he party to plead his cause ir
the court, is to enable the court to verify the level of equipment of such &
person for pleading on behalf of the party. concerned. Harishankar Rastog.
vs. Girdhari Sharma, (1978) 2 SCC 165 : 1978 SCC (Cri) 168 : AIR 1978 SC
1019, relied on.

The definition envelopes two kings of pleaders within its ambit. The first
refers to legal practitioners who are authorised to practice law and the second
refers to “any other person”. If it is the latter, its essential requisite is that such
person should have been appointed with the permission of the court to act in
such proceedings. This is in tune with Section 32 of the Advocates Act, 1961
which empowers a court to permit any person, who is not enrolled as an
advocate to appear before it in any particular case. But if he is to plead for
another person in a criminal court, such permission should be sought for by
that person. .

Itis not necessary that the “pleader” so appointed should be the power-of-
attorney holder of the party in the case. What seems to be condition precedent
is that his appointment should have been preceeded by grant of permission
of the court. It is for the court to consider whether such permission is neces-
sary in the given case and whether the person proposed to be appointed is
capable of helping the court by pleading for the party. for arriving at proper
findings on the issues involved in the case.

Legally qualified persons who are authorised to practise in the courts by
the authority prescribed under the statute concerned can appear for-parties in
the proceedings pending against them. No party is required to obtain prior
permission of the court to appoint such persons to represent him in court.
Section 30 of the Advocates Act confers a right on every advocate whose
name is entered in the Roll of Advocates maintained by a State Bar Council to
practise in all the counrts in India including the Supreme Court. Section 33 says
that no person shall be entitied to practise in any court unless he is enrolled as
an advocate under that Act. Every advocate so enrolled becomes a member of
the Bar. The Bar is one of the main wings of the system of justice. An advocate
is the ofticer of the court and is hence accountable to the court. Efficacious
discharge of judicial process very often depends upon the valuable services
rendered by the legal protessin.

V.R. Krishna lyer. J. had occasion to deal with a similar matter while con-
sidering a plea like this in a chamber proceeding in the Supreme Court. in that
case, a party sought permission to be represented by another person in a
criminal case. Learned Judge then struck a note of caution in the following
terms in Harishankar Rastogi v. Girdhari Sharma, (1978) 2 SCC 165 : 1978
SCC (Cri) 168 : AIR 1978 SC 1019 :

“It the man who seeks to represent has poor antecedents or irresponsible
behaviour or dubious character, the court may receive counter-productive
service from him. Justice may fail it a knave were to represent a party. Judges
may sufter if quarrelsome, ill-formed or blackguardly or blockheadedly private
representatives filing arguments at the count. Likewise, the party himself may
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ufter if his private representative deceives him or destroys his case by men-
lacious or meaningless submissions and with no responsibility or respect for
he court. Other situations, setting and 'disqualifications may be conceived of
vhere grant of permission for a pnvate person to represent another may be
bstructive, even destructive of justice.”

Under the English law, “every person who is sui juris has a right to appomt
an agent for any purpose whatsoever. and he can do so when he is exercising
statutory right no less than when he is exercising any other right ", .(vide
Jackson & Co. v. Napper, (1886) 35 Ch D 162, 172 : 55 LT 836 Ch.D at p.
172). But this Court has.pointed out that the aforesaid common faw principle
does not apply where the act to be performed is personal in character, or when
it is annexed to a public office or to an office involving any fiduciary obligatlon
{vide Ravulu Subba Rao v. CIT, AIR 1956 SC 604 : (1956) 30 ITR 163).

JUDICIAL PROCESS : EFFICACIOUS DISCHARGE OF : The Bar'is one '
of the main wings of the system of justice. Efficacious discharge of the judicial
process very often depends upon the valuable services rendered by the legel
protession.

{Note : Please refer to Titbit - Titbit No. 16 J.O.T.1, Vol Ill Pt | Feb. 1 997
Thu'mudeo Raghvi Vs, Baldeo Raghvi 1942 N.L.J. 449) P
_57 CEILING ON AGRICULTURAL HOLDlNGs ACT, 1960 (M P),

"~ SECTION 7:- o
1999 R.N. 221 (H.C.) IR
RANKUNWARBAL! Vs. STATE OF M.P. R S e
Previous case decided against separate holder cannot be taken mto ac-
: count in subsequent case against new holder of land. - : ‘
¥y 58. C.P.C.,Or.1R.10 AND SPECIFIC RELIEF ACT, SECTION 34 & c Pc.,
OR. 22 Rr. 4(1),4(3) 11, 1999 R.N. 243 (H.C.).
HARGOVIND Vs. STATE OF M.P. » _
Suit for declaration that plaintift is pu;ari of a private temple Temple or
© diety is not necessary party. .
) One of the respondents dying at first appellate stage Legal reprasema-’-« v
~ tive though existing not substituted. Joint decree in favour of deceased. re-
.. spondent and another surviving respondent. Appeal abated as.a whole. ..

' 59. CR.P.C., SECTION 161 :-
"7 1099 (2) JLJ 79
DASHRATH Vs. STATE OF M.P.

Wife of deceased claiming to be eye witness and got injunes Héf pres- 5
ence was not recorded in FIR nor incident of beating. The injuries also not:
examined medically and the statement was recorded after 3 days The state-!“
_“ment was not relied. : ¥
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60. CONSUMER PROTECTION ACT 1986 . SECTIONS 2 AND 14 &1

AND 17 :-

© 1999 (2) CPR 243 & 262

- LIFE INSURANCE CORPORATION OF INDIA Vs. S. VENKATAMMA
NEW INDIA ASSURANCE CO. LTD. Vs. KODURU MADHUSUDHAI
REDDY

Case No. 1

Policy was taken by deceased for Rs. 50,000 in October, 1988 and he
died on 14.6.90. Widow of the policy holder made claim but her claim was
rejected on the ground that the fact of insured suffering from cancer was
suppressed in the proposal. Evidence showing that he was suffering from
cancer at the time of taking policy. It was held that LIC had rightly rejected the

_ claim but as it was late in communicating the fact of repudiation to the claimant

it was held ta be deficiency in service and for that Rs. 10,000 awarded.
Case No. 2

Insurance claim. The insured motor cycle. Motor cycle stolen on 3.3.94.
Comptainant lodged report with the police after 2 months and 16 days and
claim was made with the Insurance Company on 10.10.94. Claim was repudi-
ated by the Insurance Company because the insured had committed a breach
of condition of policy by not lodging FIR with police immediately after theft. it
was heid that there was no deficiency in service. Order of the District Forum
allowing claim was set aside.

 61. CO-OWNER: ADVERSE POSSESSION : LIMITATION ACT, SECTIONS

27, 64 & 65 AND LAND REVENUE CODE, SECTION 117 :-

1999 R.N. 188, 215, 170, 208 (H.C.) .
MANGILAL Vs. HIRALAL, MAJEED Vs, PHOOGA, ISMAIL Vs. STATE
AND RAJA RAM Vs. MAHILA BATTO DEVI

Adverse possession between co-owners. Possession of one alone is not

. sufficient. Ouster of another should be established. If one co-owner is in pos-

session he is presumed to be in possession on behalf of all co-owners. Mere
possession with even profit of co-owner does not give rise to adverse posses-
sion. The Adverse Possession must be adequate in continuity, in publicity and
the starting point of limitation should also be shown. Casual and stray entries
of statutory period not sufficient to establish adverse possession. Owner is
presumed to be in possession till proved otherwise. No right of ownership is
acquired on the basis of stray entries. Permissive possession for more than
100 years does not convert it into adverse possession. Plaintiff an eldest male
member in the family is presumed to cultivate joint land and repay the debt. No -
hostile title can be claimed by him on this ground. The Mutawalli of a trust
property or Wakt property being the trustee cannot claim ad-erse possession.
The plaintiff ever remamed in permissive possession. No question of limita-
tion anses
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62. EVIDENCE ACT, SECTIONS 18 AND 31:-
1999 (2) JLJ 19
S.P. SHARMA Vs. STATE OF M.P.
Admissions are binding if not explained.
‘ ®

63. EVIDENCE ACT, SECTIONS 90 AND 65 :-
1999 R.N. 170 (HC)
ISMAIL Vs. STATE OF M.P.

A copy of document admitted as secondary evidence; 30 years old and

produced from proper custody. Signaturre authenticating the. copy may be’
presumed to be genuine. Presumption of due execution of original cannot be. .
drawn (Provisions of Section 90 regarding presumption relates only tc oﬂgi-f

nal documents). . ST
64. EVIDENCE ACT, SECTION 118 :- CHILD WITNESS - e

1999 (2) JLJ 47 :
STATE OF M.P.Vs. TANTOO

Child witness of 11 years and 14 yean age havlng sumclent undemand- o

ing and memory having no enimity with accused. o SR
65. HINDU ADOPTIONS AND MAINTENANCE ACT, 1956 SECTION 10

1999 R.N. 22 (H.C.)
. RANKURWAN BAI Vs. STATE OF M.P. -

Person of more than 15 years of age and also mamed cannot be adopted -
in absence of custom. Custom was.not proved it was held that adoption is

-tHegal.

86. HINDU MINORITY AND GUAHDIANSHIP ACT, 1956,
SECTIONS 4 AND 8:-
1999 R.N. 208 (H.C.)
RAJARAM Vs. MAHILA BATTO DEV!

Guardian not appointed as such under Section 4 is nota natural guardlan
and he cannot act as guardian. No guardian can transfar prcperty of mlnor
without permlssuon of Court. v

4 ®

67. CIVIL PRACTICE & SPECIFIC RELIEF ACT SECTlON 34'
1999 R.N. 208 (H.C.)

RAJARAM Vs. MAHILA BATTO DEVI ,

Plaintiff throughout claiming his possesslon cannot be nonsuu

stray sentence of wrong typing in his deposition.

.. Please refer to 1997 (1) M.P.W.N. 42, Bhagat Ram Vs. Bupulal mwhlch‘n_, L

is said that stament of wnness should be read as a whole.
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CRIMINAL TRIAL :- Casual Statement :- 1989 M.P. R.C.J.; NOC 14 Chittoc
Khan vs. Kalawati (It is the rule of the evidence that the appreciation of evi
dence of a witness must be made on the whole statement and not on casua
statement

®
68. LEGAL MAXIMS:-
1899 R.N. 235 (SC)
MISHRILAL Vs. DHIRENDRANATH

- STARE DECISIS :- Decisions foliowed for a long period of time acted
upon by the persons will generally be followed by Courts of higher authority.
The principle of law becoming settled by series of decisions generally binding
on courts and should be followed in similar cases. but it should not be fol-
lowed to the extent that grievous wrong may result. In interpretation of local
law view taken by High Court over number of years should normally be ad-
hered to. No contrary decision shown. Such decision of the High Court cannot
be upset. It should be allowed to rest in peace. Even iong established convey-
ancing practice although not as authoritative as a judicial decision cannot be
declared as wrong. This principle is rule of law and therefore, the law settied
by the series of decisions is binding on Courts. The recourse of this goctrine is
an imperative necessity to avoid uncertainty and confusion.

e

69. CIVIL PRACTICE :-
1999 (1) VIDHI BHASVAR 89 (SC)
 RAM DAS Vs. SALIM AHMED

Weakness of defendant’s case does not establish case of plaintiff.
. ® :
70. C.P.C., Or 41 R. 22 AND ARBITRATION ACT, SECTIONS 41 AND 39:-

1999 (2) M.P.L..J. 187 RIGHT OF CROSS-OBJECTIONER
SUPERINTENDING ENGINEER Vs. B. SUBBA REDDY

Cross Objections in appeal not tenable under S. 39 of the Arbitration Act.
The Award was presented before the Civil Court for making the Court. Rule of
the court . The Court reduced the rate of interest from 18% to 12% The decree

passed by the Civil Judge was challenged by the appeliant. The respondent

S. Subba Reddy did not challenge the reduction of the rate of interest. How-
ever, the respondent filed cross-objection under Or. 41 R. 22 of the C.P.C. The
High Court dismissed the appeal but allowed the cress-objection.

The Supreme Court held as under:-

The respondent had not filed any appeal under section 39 of the Arbitra-
tion Act before the High.Court which right the respondent had when the award
of interest at the rate of 18% per annum was reduced to 12% per annum by the
Trial Court. Section 41 of the Arbitration Act is purely procedural in nature. if
there is no right of cross-objection given under section 39 of the Act, it cannot
be read into section 41 of the Act. Filing of cross-objection is not procedural in

“nature. Section 41 merely prescribes that procedure prescribed by the Civil
" Procedure Code would be applicabié to an appeal under section 39 of the
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Act. Therefore cross-objection filed by the respondent was not mamtamable
and the High Court erred in holding otherwise.

Sahadu Gangaram Bhagade vs. Special Deputy Collector. Ahmednagar
and anr. 1972 Mh. L.J. 70 (SC}= 1970 (1) SCC 685, N. Jayram Reddy and
anr. vs. Revenue Divisional Officer and Land Acquisition Officer, Kurnool,
1979 (3) SCC 578, Alopi Nath and others vs. Collector, Varans:, 1986 (Supp )
SCC 693 relied on.

Cross-objection is like an appeal having all the ‘trappmgs of an appeal.
Court fees is payable on cross-objection like an appeal. The provisions relat-
ing to appeals by indigent persons also apply to cross-objection. Respondent '
even though he is not preferred appeal may support the appeal on any other
ground BUT IF HE WANTS TO MODIFY IT HE HAS TO FILE CROSS-OBJEC-
TION TO THE DECREE WHICH OBJECTIONS HE COuULD HAVETAKEN EAH-
LIER BY FILING AN APPEAL. , .

Paragraph 24 of the ]udgment is reproduced .

From the examination of these judgments and the provisions of sect:on 41 '
of the Act and Order 41, Rule 22 of the Code in our view followlng principles
emerge:

(1) Appeal is substantive nght It is a creahon of the statute Hight to appea!
does not exist unless it is specifically conferred,

(2), Cross-objectlon is like an appeal. It has all the trappings of an apea! Itis
filed in the form of memorandum and the provisions of Rule 1 of Order 41.
of the Code, so far as these relate to the form and contents of the memo-
randum of appeai apply to crose-ob]ectlon as well, #

(3) Court fee is payable on cross~objectlon fike that on the memorandum of
appeal. Provisions relating to appeals by indigent person also epply to
cross-objectlon

(4) Even where the apeal is withdrawn or is dismlssed for default. cross-
objection may never the less be heard and determined. -

(5) Respondent even though he has not appealed may" support the decree
on any other ground but if wants to modity it, he has to file cross-objection
to the decree which objections he could have taken earlier by filing an
appeal. Time for filing objecﬂon which is in the nature of appeal is ex-
tended by one month after service of notice on him of the day fixed for
hearin? the appeal. This time could also be extended by tho Coun like in
appea

(6) Cross-objection is nothing but an appeal, a cross-appeal at that. It may be
that the respondent wanted to give quietus to whole litigation by his ac-
cepting the judgment and decree or order even if it was partly against his
interest. When,however, the other party challenged the same by filing an
appeal statute gave the respondent a second chance to file an appeal by "
way of cross-objection if he still felt aggrieved by the ;udgment and de~
cree or order. EE O,
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71. PUBLIC PREMISES (EVICTION OF UNAUTHORISED OCCUPANTS)
ACT, SECTIONS 9 AND 10 AND C.P.C. SECTION 115:-
1999 (2) M.P.L.J. 221
JINDA RAM Vs. UNION OF INDIA

Any order passed by the District Judge-an appellate officer under section
9 of the Public Premises (Eviction of Unauthorised Occupants) Act is revisable
by High Court under section 115 of Civil Procedure Code. The word “final” in
section 10 of the Act means that the order passed by the District Judge in
appeal shall be final under the Act of 1971 and no court much less any court
in district will sit over the judgment of the District Judge and will acquire
finality. But by this, it does not mean that the powers of a superior Court i.e. of
the High Court under section 115, Civil Procedure Code are taken away.
District Judge is subordinate to High Court. Under section 115, Civil Proce-
dure Code, the High Court has power of superintendence over all subordinate
courts and that power can certainly be exercised by the High Court in exercise
of its supervisory powers and this has not been taken away by the Act of 1971,
By using the word ‘finality’ to the order of the District, Judge, the generatl
power conferred on the High Court to exercise its revisional jurisdiction over
all judicial courts is not taken away. 1983 MPLJ 18, M.P.No. 3070 of 1985,
Atidayal vs. union of India dated 9.11.1989, approved, C.R. No. 1557/96 dt.
30.11.1997 (M.P.). OVERRULED. (Arjunalal Agrawal Vs. Union of india.)

72, C.P.C,OR. 6 R. 2:- LIBERAL CONSIDERATION
1999 (2) M.P.L.J. 247
JAGDISH PRASAD Vs. MUNICIPAL CORPORATION

It is settled law that though liberal consideration to the pleadings is to be
given so as to allow any question to be raised and discussed covered there-
under, yet a petitioner cannot be deemed to be entitled to a relief upon the
facts and documents neither stated nor referred to in the pieadings relied
upon. A decision of a case cannot be based on grounds outside the pleadings
of the parties and it is the case pleaded that has to be found. it should, how-
ever, not be lost sight of that consideration of form cannot override the legiti-
mate consideration of substance. If a plea is not specifically made and yet it is
covered by an issue by implication and the parties know that said plea was
involved, in that event, a mere fact that the plea was not expressly taken in the
pleadings would not necessarily disentitle a party from relying upon it if it is
satisfactorily proved by evidence. Saddik Mohamed Shah vs. Mt. Saran and
others. 1930 PC 57 (1) relied on. (Please refer to Or. 7 R 7 C.P.C.)

' 4

73. CONSTITUTION OF INDiA, ARTICLE 226:-
1999 (2) M.P.L.J. 259
SUDHA GUPTA Vs. STATE OF M.P.

Generally relief under Art. 226 of the Constitution should not be refused
purely on technincal grounds. The aforesaid Article is couched in comprehen-
sive phraseology and EX FACIE confers a wide power on the High Court to
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each injustice wherever it is found. While it is true that no limit can be placed
ipon the exercise of the discretionary jurisdiction envisaged under Art. 226 of
he Constitution, yet none the less it must be exercised along recognised lines
»n sound judicial principles and not arbitrarily. It must be emphasised that in
he larger public interest there always exists an element of self ordained re-
straint.

[ J

74. C.P.C,Or.6Rr.4and 17 & Or. 7Rl’.1 (e) AND 11 :-
(1999) 3 8CC 737
V.S. ACHUTHANANDAN Vs., PJ FRANCIS

Election petition was dismissed in limine. Election petition alleging
illegalities in counting of ballot-papers. It was held that trial Court was not
justified in rejecting the petition in limine in vagueness without affording an
opportunity to the petition to substantiate the allegations. -

WORDS AND PHARSES : DISTINCTION BETWEENTHE "MATERIAL FACT S"
AND “MATERIAL PARTICULARS":-

Allegation regarding corrupt practices as deilned under Section 123 of
the Representation of the Peoples Act. The distinction among the ‘ideas of

“grounds” in Section 81 (1) of "material facts” in Section 83 (1) (a) and of "full
particulars” in Section 81 (1) (b) are obvious. Under C.P.C. Or.6 Rr. 2 and 4
and Or. 7 R. 1 {(e). while failure to plead, “material facts” is fatai to the election
petition and no amendment of pleading is permissible who introduced such
material facts after the time limit prescribed for filing the election petition, the
absence of “material particulars” can be cured at a later stage by an appropri-
ate ameddment in terms of Or. 6 R. 17 CPC. Material facts are such primary
facts which must be proved at the trial by a party to establish existence of a
cause of action. A reasonable cause of action means a cause of action with
some chances of success when only the allegations in the pleadings are
considered. So long as the claim discloses some cause of action or raises
some questions fit to be decided by a Judge, the mere fact that the case is
weak and not likely to succeed is no ground for striking it out. ‘An election

petition is not liable to be dismissed in limine merely because full particulars -

of corrupt practice alleged were not set out. Whether in an election petition a
particular fact is a material fact or not, and as such, required to be plsaded is

a question which depends on the nature of the charge levelled, the ground .
relied upon, and in the light of the special circumstances of the case. A bal--
anced judicial approach in implementing the laws felating to franchise is.the -
mandate of this Court. Law relating to the accomplishment of democratic proc-

ess by holding elections is not required to be so liberally construed. as to
frustrate the will of the people expressed at the elections and not too.rigidly
applied which may result in shaking the confidence of the common man in the
institution entrusted with the noble task of establishment of the rule of:law, it
has always to be kept in mind that the law relating to elections is the ¢reation

of a statute which has to be given effect to strictly in accordance with the wﬂl of

the legistature.

L}
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DUTY OF THE COURT"

It may further be noticed, as observed by this Court in Raj Narain vs.

Indira Nehru Gandhi, (1972) 3 SCC 850 that rules of pleadings are intended
as aids for a fair trial and for reaching a just decision. An action at law should
not be equated to a game of chess. Provisions of law are not mere formulae to
be observed as rituals. Beneath the words of a provision of law, generally
speaking, there lies a juristic principle. It is the duty of the court to ascertain
that principle and implement it.

14.

15.

Paragraphs 14 to 17 of the judgment are reproduced for detailed studies.

In the instant case. as noted earlier, the election petition has been re-’
jected by invoking the powers of Section 83 of the Act read with Order 7
Rule 11 (a) of the Code of Civil Procedure. After referring to some judg-
ments, the learned trial Judge of the High Court has concluded:

“Read as a whole, the averments contained in the election petition do
not satisfy the requirements of Section 83 of the Act. No prima facie
case is made out to hoid that the first respondent has committed
corrupt practices or that it is a fit case where-re-counting is to be
ordered. On a perusal of the election petition. it is seen that the peti-
tioner has not pleaded the material facts with necessary particulars
which would enable the Court to grant the prayer made in the peti-
tion. Pleadings in the election petition do not make out a cause of
action for ordering-re-count, as prayed for in the petition. So, the
election petition is liable to be rejected under Section 83 of the Act
, read with Order 7 Rule 11 (a) CPC".

it would thus appear that the election petition was regected mainly on the
ground that it did not disclose the cause of action as according to the
learned trial Judge the allegations regarding corrupt practice were vague
and did not disclose “material facts and full particulars™ of the corrupt
practice alleged. it is evident that the learned trial Judge did not distin-
guish between the “material facts" and the “material particulars” of aliega-
tions regarding corrupt practies as defined under Section 123 of the Act.
The law on the point is well settled which appears to have not been taken
note of or appreciated by the learned trial Judge. After referring to various
pronouncements of this Court including cases in Balwan Singh v. Lakshmi
Narain, AIR 1960 SC 770, Samant N. Balkrishna v. George Fernandez .

~ (1969) 3 SCC 238, Virendra Kumar Saklecha v. Jagjiwan, 1972 (I) SCC

826, Udhav Singh v. Madhav Rao Scindia (1977) 1 SCC. 511, F.A. Sapa
v. Singora (1991) 3 SCC 375 and Gajanan Krishnaji Bapat v. Dattaji
Raghobaiji Meghe (1995) 5 SCC 347 and a host of other authorities, this
Court in L.R. Shivaramagowda v. T.M. Chandrashekar (1991) 1 SCC.
666 held that while failure to plead “material facts” is fatal to the election
petition and no amendment of the pleading is permissible to introduce
such material facts after the time-limit prescribed for filing the election
petition. the absence of “material particulars” can be cured at a later ptage
by an appropriate amendment.An election petition was not liable to be
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- dismissed in limine merely because full particulars of corrupt practice.

- alleged were not set out. It is. therefore. evident that material facts are
.~ ‘such priniary facts which must be proved at the trial by a party to establish

" existence of a cause of action. Whether in an election petition a particular = -

o fact is a material fact or not, and as such, required to be pleaded is a
= question which depends on the nature of the charge levelled, the ground

¥ “ralind upon and in the fight of the special circumsiances of the case: In =
Udhav Smgs Case (1977) 1 SCC 511 the Court held : (SCC L. 523 paras R
42-43)
“In shorl all thoSe lacts whlch are essential 1o clothe lhe petltloner':;
with & complete cause of action, are ‘material facts’ which must be: - . -’
pleaded, and failure to plead even a single material fact amounts to
dlsobedlence of the mandate of Section 83'(1) (a). i

. *Particulars, on the other hand, are ‘the details of lhe case set up by e
++ the patty' ‘Material particulars’ within the contemplation of clause (b) .

of Section 83 (1) would therefore mean all the datalls which are nec- . -
essary 'to-amplity, refine and embeliish the material facts already "
pleaded in the petition in compliance with the requirements of clause ~
(a): *Particulars’ serve the purpose of finishing touches to the basic /. =
‘contours of a picture already drawn to make it lull more detalled and o
more ‘informative’: ;

The appellant had specified: the alleged corrupt practlces ln paras 11 (E)
(F). (H):-(J), (K}, (M).and {P).'It was alleged that Shri Ayyappan Pillai, the
Election Tehsildar of the constituency was a close associate and friend of:
the ist. respondent who played a pivotal role in the manoseuvring: relating -
 ballot-papers ‘which were not distributed to_the pollmg stationis:and::
ultimately used for the benefit of the successful candidate: He was al-
“leged to have been heiping the 1st respondent in: violation of the' pmvns
. sions of the Act the rules, orders and instructions-issued thereunder, He
~was admittedly a gazetted officer who was alleged to have acted.as an.

agent. of the st respondent, The trial. Judge found that allegations'made -
. inparas 11 (E), (F), (H). (J),"(K), (M) and (P) of the election petition were -
“vague in nature and did not set forth full particulars of any corrupt prac-
“tice: Lack of full particulars could not be made a basis for rejecting the *
election petition-as the appellant had the right fo amend the pleadings. = .
© The trial Judge found that “details of corrupt practice are wanting -inthe . . -
election petition”. The absence of the details appears to have: persuaded
. the learned Judge to reject the election petition apparently under'a mis- .
“‘conception of the legal position regarding the- difference: belween the .
~ “material facts} and the “material particulars”. The leamed 1rlal§dudge, :

re;ected the election petition onhis being satistied lhal o

“ “Though as per the aménded affidavit, the corrupt prachce wlll'attract'

Section 123 (7) of the Act, it is’ nol ‘stated in the election patition tha
either the candidate or his agent ot any other person with the consen
of'th candxdale or hls electlon agerl obtamed procured abetted ot
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- weak and not likely to succeed is no ground for striking it out. The mpluca-{'f;

attempted to obtaian, orzproc:ure the semce of any person under the
Government fof the furtherance of the prospects of the candidate’s
election. Though it is stated that Shri Ayyappan Pillai is a gazetted
- officer, it is not stated anywhere in the petition that the first respond-
ent or his agent directlyor by any other person with his consent or that
of his electien agent obtained or procured the assistance of a gazetted
officer”.

It appears that he lost sight of the allegations of the petmoner made m‘
para 9 of the election petition wherein it was stated:

- “The result of election, in so far as it concerns the returned candldate. :
the 1st respondent in this case, been materially affected by (i) corrupt
practice committed in the interest of the returned candidate by hcsf-‘?
agents , election agent. and the returned candidate (ii) by the im-"
proper reception of' votes which is void and (iii). by the non-compli-
ance with the priovisions of the Constitution and the provisions of the
Representation of the People Act, 1951 as also rules and orders‘
made under the Act".

It was, therefore, wrongly, found that in the absence of specific pleadmgs
and full particulars of corrupt practices, the election petition deserved
rejection as it allegedly did not disclose any cause of action. The trial
Judge appears to have equated the cause of action with proof and thus

‘committed an illegality of law requiring interference by us. This Court in

Mohan Rawale v. Damodar Tatyaba 10 (1994) 2 SCC P. 392 heid that a
reasonable cause of action is said to mean a cause of action with some.
chances of success when only the allegations in the pleadings are con-.

sidered. So'long as the claim discloses some cause of action or. raises .
some questions fit to be-decided by a Judge, the mere fact that the case is -

tions of the liability of the pleadings to be struck out on the ground that it
discloses no reasonable cause of action are generally more known than..;

- clearly understood. It was further held that the failure of the pleadings to

disclose a reasonable cause of -action is distinct from the absence of full

- particulars. The distinctions among the ideas of the “grounds”,in Sectlon;j :

81 (1) : of “material facts” in Section 83 (1) (a) and of “full particulars in:

- Section 83 (1) (b) are obvious. The provisions of Section 81 (1) (a) and (b) .-

are in the familiar pattern of Order 6 Rules 2 and 4 and Order 7 Rule 1 (e)
of the Code of Civil Procedure, There is a distinction amongst the “grounds”
in Section 81 (1); the “material facts” in Sectlon 81 (1) (a) and “full particu- -
lars” in Section 83 (1) (b). ,

- 17. The Court approved the observations of Jacob in The Present lmpor-‘{j

tance of Pleadings (1960) Current Legal Problems, at pp. 175-176: (SCC .

p. 398, para 11). F.A. Sapa Vs. Singora. (1991} 3 SCC 375. S
“Pleadings do not only define the issues between the parties for the
final decision of the court at the trial, they manifest and exert their -
importance throughout the whole process of the Litigation... They show -
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5 disclosed: They provide a guide for the proper mode of trial and par-

:... strate upon which party the burden of proot lies, and who has the right
-~ to open the case. They act as a measure for comparing the evidence

wo award...”

jpleadmgs in terms of Order 6 Rule 17 of the CPC.
R o ,

‘TAL CRUELTY, MEANING OF :-
-(1999) 3 SCC 620
8. HANUMANTHA RAO Vs. S. RAMANI

ed the wrong has not expected to live with the other party.

 judgment,

career rather than a married life, as she had studied M.Sc. in Elactronics,

"It is also alleged by the appellant that on 15.10.1988, on a petty quarrel, .

" the respondent walked out of his house and it was after great persuasion

- period, there was a reconciliation, as a result of which the respondent
was sent to the house of the appellant 6n the condition that she should be
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“ ticularly for the trial of preliminary issues of law or fact. They demon-

_’j <“of a party with the case which he has pleaded. They determine the :
- range of the admissible evidence which the parties shouid be pre-
pared to adduce at the trial. They delimit the relief whlch the court can

' -Looklng at the averments made in the electlon petltlon It cannot be said o
- that it suffered from lack of disclosure of material facts. The absence of ' -
- material particulars, if any, could be rectified by resort to amendment of - -

5. "HINDU MARRIAGE ACT, 1955: SECTION 13 (1) (IA) CRUELTY MEN- ;

Mental cruelty broadly means, when either party causes mental” pam : '
gony, or suffering of such magnitude that it severs the bond between hus-
yand ‘and wife and of which it becomes impossible for the party who has -~
uffered to five with the other party. In other words the party who has commlt- o

NOTE This Judgment is reproduced at verbatim. The purpose behind lt is.
o know how to write a judgment, to appreciate and evaluate the evidence and - -
ow to marshall it. Perhaps this ;udgmenl may prove to be a model for writing w

The appellant is the husband who is in appeal The respondent is his wife.
The appellant and the respondent were matried according to Hindu rites ™™
and customs on 26.8.1988 at Hyderabad. The marriage was also con-
‘summated. During October 1988, while the couple were on a honey-:

" ‘moon, it is alleged that the respondent told the appeliant that she was: -
forced into marriage by her parents. while she was more interested in-her : -

'she was brought back to his house. The very next day of the said incident,
~ the respondent was taken by her parents to thejr house and despite re-

quest by the appellant and members of his family, she did not return for- s ©
about two-and-a-half months to the house of the appellant. During that: - -

sent to the house of her parents on every Thursday and taken back on -
Saturday to facilitate her to perform Santoshimata Puja on every Friday.
,According to the appellant this arrangemenl also’ dld not sun the re-. .

“on their tact whether a reaschiable tauss™ "OT"BCTIOT OF GBTenCe T3+~



against this judgment that the appellant is in appeal before us. .

. -
R ey e pENT e

f spondent and all the time she doﬁ\plained ot,deprivation and expressed -

her desire to return to her parents’ house permanently. On 8.3,1989, itis
alleged that the respondent in privacy took out her mangalsutra and threw - -
it at the appellant, and on the very next day, she went to her parents’ place -
and thereafter she never returned to the appellants house, desplte sev-
oral requests.

. Thereafter, there were severat meetmgs for reconcmatuon whsch iatled o

is also alleged that the respondent got a complaint lodged through her ’

“uncle who was then posted as Superintendent of Police, with the Wom-
en’s Protection Cell, CID, Hyderabad against him and his father and other ..
members of his family as a rasult of which they had to seek anticipatory

"bail from the court, Subsequently, again, efforts were made for reconcilia-

" tion but they did not fructify and under such circumstances, the appellant. .

filed a petition before the Judge, City Civil Court, Hyderabed for dissolu-

tion of the marriage by granting decree of divorce on the grounds of men- .
tal cruelty and desertion. The grounds of cruelty were atrributed to three
acts of the respondent. Firstly, while in privacy, the respondent took out
her mangalsutra and threw it at the appellant; secondly, the respondent
- kept, maintained and preserved the copies of the letters sent by her to the

appellant which shattered the mutual confidence between the couple; - g
and thirdly, the respondent lodged a complaint through her uncle against
the appellant and the other members of his family under Section 498- A

‘IPC with the Women’s Protection Cell, Hyderabed for which they had to - .

obtain anticipatary bail from the court. According to the appeliant, all these

three acts of the respondent constituted mental cruelty upon him and thus
was entitied to a decree of divorce. The wife filed counter-affidavit to the
.. petition filpd by her husband wherein she admitted that while in privacy -

she took out her mangalsutra and that she maintained and preserved the

‘copies of the letters sent by her to her husband. However, she denied
having lodged any complaint with the Women’s Protection Cell, Hyderabad o

or that she threw her mangalsutra at the face of her husband. The appel-
lant examined himself as well as his witnesses in support of his allegation

and filed the letters sent by the respondent to him which were exhibited as
Exts. A-1 to A-10. The Fourth Additional District Judge, City Civil Court =~
found that the- acts of the respondent in taking out her mangalsutra and -

throwing it at the husband, keeping and maintaining the copies of the
letters sent to her husband and lodging of complaint with the Women's -
Protection Cell constituted mental cruelty upon the husband and as such
the appeilant was entitied to a decree of divorce. However. the mal court
found that the wife did not desert the appeliant. . :

Aggrieved. the respondent filed an appeal before the Andhra Pradesh
High Court. The High Court on appreciation of evidence found that the
incidents alleged by the appellant were blown out of proportion.and in

- fact those incidents did not constitute mental cruelty. bonsequently. the

decree of the trial court was reversed and the appeal was allowed\It is
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Learned counsel appearing for the appellant urged that the view taken by
the High Court that since the parties after the incident of 8.3.1989, cohab-
ited and it therefore amounts to condonation of guilt of the wife is based
on no evidence, and as such the said finding suffers from legal infirmity. It
is true that the High Court recorded the following finding in its judgment.

_“the very admission in the petition of the respondent that he did not make

an issue of the incident and cohabtted with the appel|ant thereaﬂer con-
stituted condonation”

On a perusal of petition filed by the appeliant, what we find is that in the
petition for divorce, the appeliant has alleged that on 8.3.1989 his wife
took out her mangaisutra-and threw it at him and thereafter finally de-
serted him. We further find that the appellant and his witness in their
testimony nowhere admitted that after the date of the incident, i.e.,
8.3.1989, the wife and the husband cohabited with her husband after the
date of the incident. It is, however, correct that the appellant in connection
with the incident of 8.3.1989 stated that he did not make an issue out of
the said incident as it would have disturbed the peaceful life of his family.
But, he would never forgive his wife for the said act. We, therefore, do not
find any evidence of the fact that the parties cohabited after B.3.1989, as
the wife is stated to have left the house of the appellant after that date. in
the absence of such evidence, the finding of the High Court that gince the
parties cohabited after 8.3.1989 and as such the same would constitute
condonation of guilt, is unsustainable. :

it was then urged that the view taken by the High Court that the incident of
throwing of mangalsutra by the wife as alleged by the appellant has not. .
been substantiated and further the removal of mangalsutra by his wife

- would not amount to mental cruelty within the meaning of Section 13 (1)

(ia) of the Hindu Marriage Act, is erroneous. The appeliant in his petition

- as well as in his evidence, alleged that his wife after taking out her

mangalsutra threw it at him. The wife in her counter-affidavit and state-
ment admitted that she removed the mangalsutra but denied that she had

" ever thrown the mangalsutra at her husband. As stated above this inci-

dent took place in privacy. There was no other witness to the incident. The
respondent very well could have denied the alleged incident, But she
admitted to have removed the mangalsutra only to please her husband.
Moreover, when the wife was being cross-examined before the trial court
no question was put to her about throwing of mangalsutra at the appel-
lant. For all these reasons we find that the testimony of the respondent

- was rightly believed by the High Court while disbelieving the incident of

throwing of mangalsutra by the_ respondent, as alleged by the appeliant.

Coming to the second limb of the argument whether the removal of
mangalsutra by the respondent constituted mental cruelty upon the hus-
band, learned counsel for the appeliant submitted that mangaisutra around
the neck of a wife is a sacred thing which symbolises the continuance of
married life and mangalsutra is removed only after the death of the hus-
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~ used to ask her to remove the chain and bangles. She has also stated tha

-in her parents’ house when her aunt and mother used to go to the bath- -

. room they used to take out mangalsutra from their neck and therefore.she ' -

- “thought that she was not doing anything wrong in removing the mangalsutra "~
- when she was asked to do so by her husband. She also stated that when- =

- would amount to mental cruelty within the meaning of Section 13 (1) (ia) .

" a sacred thing for a Hindu wife as it symbolises continuance of married ..
-life. A Hindu wife removes her mangalsutra only after the death of her .
-husband. But here we are not concerned with a case where a wife after
.tearing her mangalsutra thréw it at her husband and walked out of her

~ husband's house. Here is a case where a wife while in privacy, occasion- - .
" ally has been remaving her-mangalsutra and bangles on the asking of her -

band. Thus, the removal of mahgélsutra by the respaondent-wife was an .

- act which reflected mental cruelty of the highest order as it caused agony

and hurt the sentiments of appellant. ;
Before we deal with the submussion it is necessary to fmd out, what is

" mental cruelty as envisaged under Section 13 (1) (ia) of the Act. Mental -
-cruelty broadly means, when either party causes mental pain, agony or*

* suffering of such a magnitude that it severs the bond between the wife :
“and the husband and as a result of which it becomes impossible for the
“party who has suffered to live with the other party. In other words, the party -

who has committed wrong is not expected to live with the other party, Itis

-in this background we have to test the argument raised by the learned:

counsel for the appellant. The respondent after having admitted the re
moval of mangalsustra stated that while in privacy the husband ofte

ever she removed her mangalsutra, she never thought of bringing anend - -
to the married life and was still wearing her mangalsutra; and it is when .
her husband made a hue and cry of such removal of mangalsutra, she -

- profusely apologised. From all these evidence the High Court concluded-
. that the incident was blown out of proportion and the appellant attempted
~. to take advantage of the incident by picturising the same as an act of -

cruelty on the part of the wife. The question, therefore, arises whether the
removal of the mangalsutra by the wife at the instance of her husband .

of the Act. it is no doubt true that mangalsutra around the neck of a wife is ">

husband. with-a view to please him. If the removal of mangalsutra was

E something wrong amounting to mental cruelity, as submitted by learned

~ .appeliant cannot be allowed to take advantage of a wrong done by his
- wife of which he himself was responsible in such a case the appellant

- -counsel for the appellant, it was husband who instigated his wife to.com-

mit that wrong and thus.was an. abettor. Under, such circumstances the

cannot be allowed to complain that his wife is guilt¥ of committing an act -
of mental crueity upon him, and further by such an act, has suffered men- -
tal pain and agony as a result of which married life has broken down, and -

. he is not expected to live with his wife. It also appears to us that whenever -

the appellant asked his wife for removal of her mangalsutra, the respond-
ent never comprehended that -her husband at any point of time would
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‘react to such occurrences in the way he did. Under such circumstances, .
the appellant was not expected to have made an issue out of it. We are,
- . therefore, of the view that removal of mangalsutra by the respondent would
.not constitute mental cruelty within the meaning of Sectlon 13 (1) (ia) of
the Act.

" 9. The next ground of act of cryelty attnbuted to the wife relates to her pre-

© - serving and maintaining copnés of her letters sent to her husband. Learned
“counsel urged that the act of the wife’s preserving copies of such letters
- has shaken the confidence of the husband which amounts to mental cru-

" tion definitely amounts to mental cruelty.

“-10. ‘The view taken by the High Court was that mere retention of copies of the
7. letters would not amount to mental cruelty. We also find that if the wife had -

. "any intention to use copies of those letters she would have flled the same -
_ before the trial court. Excepting filing & counter-affidavit the respondent. -
. wife did not file any copy of the letters sent to her husband, whereas the

7 _elty upon her husband, as according to him, copies of such letters were = -
- preserved knowingly to use them as evidence in future and such an ac- -’

: .- husband has filed all the letters sent to him by his wife in the court which . -

“ were exhibited. The respondent-wife in her testimony stated that she wrote
gevetal letters to her husband, but her husband did not reply to any of
+» them and as such she started preserving the copies of the letters sent by
_her to her husband. This act of the respondent, according to us, is a most

" patural behaviour of a human being placed in such circumstances. Thus, - ..~

.we find mere preserving the copies of the letters by the wife does not .

reject the submission of learned counsel for the appellant.

1 1. The last act of the respondent, which according to the learned c.ounsel for
“the appellant, amounts to mental cruelty is that she lodged a complaint
. with the Women's Protection Cell, through her uncle and as a result of
which the appellant and the members of his family had to seek anticipa- .
“tory bail. The respondent in her evidence gtated that she had neverodged
.. any complaint against the appellant or any member of his family with the
,V'Women’s Protection Cell. However, she stated that her parents sought
+-help from the Women'’s Protection cell for reconciliation through one of
.- her relatives who, at one time, happened to be tha Superintendent of

+ constitute an act which amounts to mental cruelty, and as a result of which. . '
[_; it becomes impossible for the husband to live with his wife. We, hereforo.-, i

“"Police. It is on the record that one of the functions of the Women's Protec- -
. tion Cell is to bring about reconciliation between the estranged spouses. =
“There is no evidence on record to show that either the appellant or any . 7.

- 'member of his family was harassed by the Cell. The Cell only made efforts

to bring about reconciliation between the parties but failed. Out of panic if
-~ the appellent and the mambers of his family sought’ anticipatory bail, the -

-

caused to the appellant

_(43§>~ ‘

. resondent cannot be blamed for that. Thus, we are of the opinion, that
. representation made by the parents of the respondent to the Cell for rec. -
* onciliation of the estranged spouses does not amount to mental cruelty B



: 12 For all these reasons esdo not tmd any ment in this appeal. The appeal'
. is accordingly dtsmlssad ‘There shall ba no order as to costs, S

- NOTE- PLease refer to (1994) 1 SCC 337 for meantal Cruelty.
* 76." CONTEMPT OF COURTS ACT SECTION 12:-
© . 1999 (2) MP.L.J. 236 - .
STATE OF M.P.Vs. VIRENDRA SINGH.- PARIHAR, ADVOCATE .

7 Advocate tmng criminal contempt against Judicial Officer in respect of hts"
~order. Advocate tendered apology. The Advocate was in hablt of making such
- complaints, Apology not accepted.: ‘

Facts of the case are as under:-

A complaint was filed by the Advocate alleging under Sectnons 201, 203 f",
204, 217 and 218 of the I.P.C against an Executive Engineer, The Magistrate
- dismissed the complaint on the ground that sanction for prosecution was re-
quired as the accused was an Executive Engineer. The Advocate thereafter -
filed a complaint against the Magistrate and the S.D.P.O. alleging that the
. order dismissing his earlier complaint was passed malafide that the two were -
“in conspiracy so that no report was made by the S.0. This complaint was also *
dismissed holding that no sanction was obtained under Section 197 Cr.P.C.
. Reference was made under Section 12 of the Contempt of Courts Act. The
Advocate was held to be guilty of contempt under Section 12 of the Contempt
of Courts Act.

Apology in the contempt proceedings should stem from a sincerefexpia-;;;"

tion from the heart and to avoid such conduct in future and to foel and express. .
the apology for the past conduct. It the apology is merely a outer form to avoid .

- the consequences of the contempt of Court it is best not accepted. It is best in
the interest of the judicial system as a whole that it is not accepted. The con-:
duct of contemner in deliberately committing contempt of Court time gnd again -
--and then expressing apology before the High Court indicates that his apology
is merely in outer form to avoid serious consequence. In the circumstances
the apology could not be accepted as sufficient to purge the contempt of court. -
by him, =

The power to punish for contempt postulated by Amcle 21 5'of the Consu‘
tution cannot be abridged or controlled by any Act of the Legislature. So no_;
limitation as postulated by section 12 of the Contempt of Courts Act can be

. read with exercise of that power. Thus High Court in exercise of its contempt*
jurisdiction can devise preventive and reformatory measures agamst the con
temner instead of actually punishing him after holding him guilty..

We, therefore, in interest of the judicial system and even keepmg in.view

the best interest of this contemner as an an Advocate to give him a chance to .
improve himselt and to disist from such activities towards courts, direct that .
-instead of ‘being sentenced at present, he be released on probation of good::
conduct for period of 2 years. The terms. of probation would be that he shall.
furnish a personal bond with one surety in the sum of Rs. 5,000/ to ensure
_that during the period of 2 years he shall not commit contempt of Court an

@an)

R OO SO C R PI VI RSPDEN- SV S S




T ey ey g oy

snall "onduct hlmse!f in noble manner. if during this period he commits a
contampt of Court he shall be liable toibe called before this Court to receive .
his substantive sentence in this case. The bonds shall be furnished beofre
C.J.M. Sidht within one month of this order. If he fails to execute the bonds he =
shall be liab!s to appear or be brought before this Court to receive the sub-
stantive sentence in this case. C.J.M. Sidhi will send report about furmshmg of
bonds to this Court.
@

77 HINDU MARRIAGE ACT, SECTION 13 (1) (I-B) QUESTION OF

DESERTION, EXPLANATION:- ,

1999 (2) M.P.L.J. 212

URMILA DEVI Vs, DEEPAK KUMAR

To constitute desertion under section 13 (1) (i-b) of the Hindu Mamage
Act, following elements are necessary (1) The factum of separation; (2) Inten-
tion to bring the cohabitation permanently to an end; (3) Absence of consent;
(4) Absence of conduct giving reasonable cause to quit the matrimonial home.
Therefore, the question of desertion cannot be decided by merely ascertain-
" ing as to which party left the matrimonial home, and the person who actually
withdrew from cohabitation is not necessarily a deserting party. It may be that -
. the party withdrawing from cohabitation may have been forced by the conduct
“ of the other to ieave the home.

In an appeal challenging the decree passed on the ground of desemon
against the wife in a petition by the husband it was borne out from the material
..and evidence on record that the appellant/wife was forced to live away from
her husband, the respondent, on account of the maltreatment that. she re-
ceived at the hands of the husband's relatives in her matrimonial home. Such
. conduct of living separately from the husband, cannot be said to be unreason--
.- able or without any proper cause. It did not appear that the appeliant/wife
.. wanted to repudiate permanently her relationship with the respondent/hus-
band. She could not be expected to live under constant torment and to suffer
_ persistent misbehaviour of her in laws. In the circumstances, even if she was
~ living separately from her husband, that by itself would not establish that she
had deserted her husband. Hence, simply because the wife was living sepa-
rately for more than two years, from her husband, the respondent, it would not
confer a ground to the husband/respondent to seek a decree for divorce un-
der section 13 (1) (i-b) of the Hindu Marriage Act. Decree of divorce set aside.
Teerth Ram vs. Smt. Parvati Devi, AIR 1995 Ra/. 86 and Om Prakash Vs.
.. Smt. Rajni, AIR 1988 Delhi 107 referred ‘
[ ] .
/78. NEGOTIABLE INSTRUMENTS ACT, SECTIONS 138 AND 142 AND IN- -
TERPRETATION OF STATUTES : NOTICE BY FAx LIMITATION ' ‘
1999 (2) M.P.L.J. 168 (SC)
SIL IMPORT, USA Vs. M/S EXIM AIDES SILK EXPORTERS
BANGALORE

Notice transmitted by Fax will be compllance with the legal requlremem ‘
envisaged in clause (b) of the Prov;so to section 138 of the N.I. Act.

(438)
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Limitation will run fr.o"rﬁ"‘t’ha datéi.of.the receipt of the fax.

For the need to update legislation, the Courts have the duty to use inter-."
pretative process to the fuliest extent permissibie by the enactment. State Vs, '
S.J. Chaudhary, 1996 (2) SCC 428, Sadanandam Bhadran Vs. Madhavan
Sunil Kumar, 1998 (2) MPLJ (SC) 422= 1998 (6) SCC 514 referred.

79. LANDLORD AND TENANT-C.P.C., O. 14 R. 1: APPORTIONMENT OF
RENT-ISSUE REAGARDING
1999 (2) M.P.L.J. S.N. 4
BABULAL Vs. SITA RAM SONI

There was a suit for eviction by one of the several purchasers to whom
earlier landlord had sold the tenanted premises. Issue relating to property
purchased by plaintiff and its extent and apportionment of rent and liability of
dependent for payment of rent to plaintiff must be cast having matenal beanng .
on decision of the suit.

NOTE : Please refer to Section 109 of the T.P. Act relating to assignment -
-(Rights of lessor’s transfer)
80. M.P. ACCOMMODATION CONTROL ACT, SECTIONS 11 AND 31 : WORD

AND PHARASES - EVERY ORDER

1999 (2) M.P.L.J. 206

MUKESH D. RAMTEK Vs. SMT. KESHAR SINGH

" Words ‘every order’ as used in section 31 mean the final order and not
interim order passed by the Rent Controlling Authority.

81 M.P. ACCOMMODATION CONTROL ACT, SECTIONS 12 (1) (G) AND .
(H) AND 18 : RE-ENTRY - WHEN TO BE ORDERED '
.1999 (2) M.P.L.J. 184
MOHD. SHARIF Vs. KESHARSINGH HIRASINGH THAKUR

The case of the landlord basically was that he required BONA FIDE the -
suit accommodation for the purpese of his residence as well as for his busi-
ness and also that the suit accommodation was in a dilapidated condition,
therefore, he wanted to repair the same, No direction for re-entry under sec-
tion 18 of the Act is warranted in such case. The decree of aviction granted in
favour of the landlord/plaintiff upholding his BONA FIDE requirement for per-
sonal need would stand nullified and rendered meamngless if directions of
re-entry in the suit premises of the defendant/tenant are given under section
18 of the Act. The directions under section 18 for re-entry can reasonably be
given only when the decree was under section 12 (1) (g) or undé¥ section 12
(1) (h) of the Act. Ramnikial Pitambardas Mehta vs. Indradaman Amratlal
Sheth, AIR 1964 SC 1676, Radhey Shyam and other Vs. Kalyan Mal and .
another 1985 MPLJ 112 and kishorekant (deceased) through: L.Rs. Pradip
Kumar and others vs. Ramabai (deceased) through: L.Rs. Shrichand and
other, 1985 MPRCJ N. (61). referred.
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82. LIMITATION ACT, SECTION 5 :- SUFFICIENT CAUSE, MEAN|NG OF :-
{ 1999 (2) M.P.L.J. S.N. 11 '
STATE OF M.P. Vs. M/S LABOUR INDUSTRIES

The case was fixed for delivery of judgment on 24.11,1997. The appel-
lant” counsel being present and having argued the matter before the trial
Court on 19.11.1997 and the case having been fixed for judgment on that very

Ydate for 24.11.1997. leaves no manner of doubt that the appeliants had full
knowledge that the judgment would be delivered on 24.11.1997 which, in
fact, was so Uelivered. if the appellants were careless in making necessary
inquiries and thereafter in filing the application for seeking certified copy of
the judgment they cannot get the advantage of such leaches of their own.

®

83. M.P. Accommoomon CONTROL ACT, SECTION 13 (6) - STRIKING
OUT DEFENCE v
1999 (3) M.P.L.J. S.N. 2 :
SARDAR SOHINDER SINGH Vs. STAR CHAPPAL AND ORS.

As a result of striking out of defence under section 13 (6) of the Act, the
-tenants/defendants would not be entitled to lead evidence on dispute under
“section 12 (1) of the Act, but they are entitled to cross-examine the plaintiff

-and his witnesses to demolish his case and be can raise contest regarding -
_ issues on general law. Only consequence of defence having been struck off is
‘that the defendants/tenants were not entitled to claim protection against
ejectment on grounds under section 12 (1) of the Act, However, the defend-
ants/tenants were not precluded from contesting the suit on other issues.
° .

84. M.P. CEILING ON AGRICULTURAL HOLDINGS ACT, 1960, Ss. 9 AND
. ~15:- SUIT FOR DECLARATION THAT TRANSFER OF LAND WAS SHAM
MADE IN VIEW OF CEILING ACT ; DECREE FOR POSSESSION AND
CONSEQUENTIAL MODALITY:-
1999 (2) M.P.L.J. 145
KHOM BAI Vs. FIRST ADDITIONAL DISTRICT JUDGE, RAIPUR

Suit for declaration that transfer in favour of defendant was sham and
" bogus and was only for the purpose of Ceiling Act. The plaintiff filed second
appeal before the High Court. The High Court aliowed the appeal and passed
a decree for possession. It was observed that the plaintiff can work out her
rights by making an application before the Revenue Court. However, the
Executing Court directed the plaintiff to obtain an order from Revenue Court
whether he was entitled to keep the suit land. The Revision application was"
dismissed by the District Court. High Court in writ peition held as under:-

The trial court had no jurisdiction to direct the plaintiff decree holder to -
" approach the Revenue Court for seeking certain directions. The Executing
- Court is bound by the directions issued. observations made and the decree
. granted by this Court. This Court has simply said that the plaintiff-appellant
can work out her rights in spite of this order (Ceiling Order); she will be entitied
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to do so by an appropriate application before the Revenue Court or otherwise.
The right is given to the plaintitf and not to the defendant. The plaintiff after
obtaining possession of the property from the defendant-judgment-debtor
would be required to file an additional return under section 15 and if he does
not do so the competent authority applying the provisions of Chapter 3 can
collect information under section 10 and require the holder to submit all the
details. »

The orders passed by the Courts belaw are patently illegal, these are
contrary to law and have been passed without appreciating the legal provi-
sions. The error is apparent on the face of the record. The orders deserve. to
and are accordingly quashed. The Executing Court is directed to execute the
decree without any further direction to the plaintiff-decree holder to seek clari-
fication from the Revenue Courts.

' [ ]

85. MOTOR VEHICLES ACT, 1988, SECTION 147 : ABSENCE OF
LIABILITY WHERE VEHICLE INSURED BUT NOT THE OWNER:-
1999 (2) M.P.L.J. 231

-~ HEMLATA SAHU Vs. RAMADHAR

Comprehensive policy. Insurance Company only insures liability arising
out of insured. Does not insure the insured. Deceased while driving scooter in
a collision with the cyclist fell down and ultimately died. Scooter had been
comprehensively insured. Insurance Company not liable to pay any compen-
sation to the heirs of the scooterists as what was insured was the liability
erising out of the insured and not the person conc\:ered.

Under the comprehensive insurance policy, the owner can only claim
reimbursement of damages suiffered by the vehicle. The Insurance Company
only insures the liability arising out of the insured .and it does not insure the
insured. Though the policy was comprehensive policy, but it did not cover the
insured and as per section 147 (1), it clearly transpires that a policy of insur-
ance must be a policy which insures the person or class of persons specified
in the policy to the extent specified in sub section (2) against any liability
which may be incurred by him in respect of the death of or bodily injury to any
person or damage to any property of a third party caused by or arising out of
the use of the vehicle in public place. Where there was no evidence to show
that any separate premium was paid for the purpose of covering risk of the
owner himself, the Insurance Company was not liable to pay.any compensa-
tion the claimants of the deceased scooterist. '

86. MOTOR VEHICLES ACT, 1988, SECTION 140 AND 142 : PERMANENT
DISABILITY :«
1999 (2) M.P.L.J. 182
RAJESH VS. DALIP

Appellant suffered fracture of his right hand causing partial disability at
8% Disability not being permanent. Claimant not entitled to Rs. 25,000/- on
principle of no fault.

<
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A plain reading of sections 140 and 142 of the Motor Vehicles Act shows
that section 140 (1) provides for liabillity of the vehicle owner in certain cases
on the principle of no fault where the motor accident had resulted only in
death or permanent disablement of the. accident victim. Sub-section (2) of
section 140 fixed the amount of compensation for permanent disablement of
the nature mentioned in section 142, at Rs. 25,000/-. Where the injury suffered
was a fracture of right hand causing only partial disability at 8%. the claimant
was not entitled to Rs. 25,000/- on account of no tault-liability. The appellant
allegedly suffered a fracture in his right hand and the doctor certified his
partial disability at 8%. His case was not therefore, covered by section 140 (2)
of the Act. The award of Rs. 20,000 pursuant to the award made by the claim
tribunal was no} in any way vitiated.

e

87. MOTOR VEHICLES ACT, 1988, SECTION 163-A AND SECOND SCHED-
" ULE : CAN IT BE APPLIED TO ACCIDENTS PRIOR TO 14-11-94
1999 (2) M.P.L.J. 217 '
NEW INDIA ASSURANCE COMPANY LTD. Vs. PRAKASH NARAYAN

Facts of the case are: :

One 16 years old riding on her vehicle was hit by the offending bus on
16.9.1994, she sustained injuries and ultimately succumbed on 25.9.1994,
she sustained injuries and uitimately succumbed on 25.8.1994. Her claimants
filed claim and M.A.C.T. The tribunal awarded Rs. 1,80,300/- with 12% inter-
est, after assuming the income of the deceased to Rs. 15,000/ p.a. in accord-
ance with Second SChequle framed under section 162-A brought in force on
14.11.1994. On the question whether section 163A was agplicable even
though the accident had taken place prior to the insertion of section 163A..

it was held as under:-

The Tribunal was bound to apply and administer the law as it stood on the
date of passing the award. It could not shut its eyes to it and was duty bound to
apply it. The date of accident was immaterial for all practical purposes be-
cause the law as it stood on that date was silent on the issue of fixing the
notional income of accident victims. The matter did not involve any conflict
between old law and new law. As a matter of fact section 163-A and the
Schedule prepared under it came into existence first time and took effect from
14.11.1994. It did not scrap or repeal any existing provision. It only made a
new provision to cater to certain requirements and to further make the statute
beneficial and purposeful. Section 6 of the General Clauses Act had thus no
application in the matter because no repeal of any oid law was involved.
Looking at it from the other angle even if it was accepted that amending Motor
Vehicles Act 54 of 1994 was not retrospective in operation, nothing debarred
or stopped the Tribunal from treating it as an index and guideline for assess-
ing the earning of victim and determination of just compensation. This was
approved by the Apex Court in R.N. Gupta's case, 1990 (1) SCC 356 and was
followed by the Division Bench of this Court also in 1994 MPLJ 709. Al that
the Tribunal had done was to assess the income of the deceased at Rs. 15,000/
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- p.a. as per Schedule’® prepared under sectnon 163*A which was bmught m‘f
force on 14.11.1994. Had the Tribunal not drawn trom the aforesaid Schedule
it had still to fallback upon some; method for determining the compensation,
*. Therefore, it was wholly illogical to contend that it could not adopt the Sched-.
ule as a guideline merely because it had come into existence two months after.
the date of accident ignoring that award was passed by the Tribunal two years g
thereafter. .

~ 88. N.D.P.S. ACT, SECTION 35 : RELEASE OF VEHICLE SEIZED AND'
_ CR. P.C.'SECTION 451 AND ONWARDS:- -
1999 (2) M.P.L.J. 243

" MALOOK KHAN Vs. STATE OF M.P.

. The truck which contained contraband goods was. selzed but in an aban-
doned position and none was present at the spot when it was raided. The: ..
owner made a prayer for the custody of the truck on superdgmama Such truck ‘_";
can be given on furnishing solvent secunty . :

R

89. SPECIFIC RELIEF ACT, SECTlON 16 (1) (C) : READINESS AND
WILLINGNESS:-
1999 (2) M.P.L.J. 199
" SHRI LAXMI NARAYAN Vs. RAM CHARAN NOGHRAIYA

Readiness and willingness to perform his part of contract by plamtrff must
be determined on consideration of facts in entirety and relevant crrcumstances

90. TORT : NEGLIGENCE :- ,\; . RO L
’.. 1899 (2) M.P.L.J. 259 (FB) [EREP R
. SUDHA GUPTA Vs. STATE OF MP ’ :
(A) NEGLIGENCE:- Negligence is omission to do something whrch a reason-
able man guided upon those considerations which ordinarily regulate the
conduct of human affairs will do or doing something which a prudent and «
reasonable man would not do. o

‘ (B) BURDEN OF PROOF:- There must be drrect nexus between the death of .
a person and the negligent act. The burden of proving neglrgence rests. Q.
upon the person who asserts it. In medical negligence cases.it is for the
patient to establish his case against the medical man and not far medical
-man to prove that he acted with sufficient care and skill.

CONSTITUTION OF INDIA, ART, 226 :- Generally, relief under Art 226 of
the Constitution of India should not be refused purely on technical grounds.
The aforesaic Article is couched in comprehensive phraseology and EX FACIE
confers a wic -ower on the High Court to reach injustice wherever it is found..
‘While it is true that no limit can be placed upon the exercise of the discretion- -
ary jurisdiction envisaged under Article 226 of the Constitution, yet none the
less it must be exercised along recognised lines on sound judicial principles
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and not arbitrarily. it must be emphasised that in the larger pubhc mterest
there always exists in element of self ordained restraint.

NOTE:- Pisase see Section 101 to 106 of the Evidence Act. Please also
refer to M/s. Paste Control Vs. Ramanand Dev Rao Hattangadi, AIR 1990 -
Bombay 4 and R.D. Hattangadl vs. Paste Contraal Also refer to JOTi JOUR- e
NAL Voi. V Part Il April 1999 issue at page 138. - .

o
91. LP.C. SECTION 302: DEATH SENTENCE:- =
1999 (2) JLJ 47 , i
STATEVS.TANTOO :

~* The mupder was proved by the eye witnesses. Weapon of offence and -

clothes of accused found with blood. The offence is made out. Double murder

of innocent boys which was resulted in the impuisive act of accused. Not =

prepianned or wreaking vengeance on anybody. Case is not one of rarest of

rere cagses, Extreme punishment of death not proper -
@

92. I.P.C. SECTIONS 302 AND 201:-
1999 (2) JLJ 68
JAI KUMAR VS. STATE

Double cold blooded murder on failure to satisfy lust, head of woman tied:
- with tree. Baby of 8 years after cutting buried in sand Case is one rarest o! -
rate cases. Death sentence is just and common.. i
: ° .

_93. LP.C. SECTIONS 300 FOURTHLY, 302, 304 AND 317 s e
© 1999 (2) JLJ 13 e
i PAWAN KUMAR VS. STATE OF M.P.,

. The child of two years was snatched away from wife in quarrel. The next
day the child was found dead in a pond. it was held that the offence does not” .
fall either under. S, 317 or 304. The accused was convicted under Saction .
302. The judgment of the trial Court was upheld, S

Part of paragraph 11 of the judgment Is reproduced:-:

i In the .instant case, there is reliable evidence against the accused of .
“having forcibly carried away the child. On this proved fact two inferences are -
possuble, namely, (i) he killed the child by throwing it in the pond where its .
body was found; and (ii) he left the child by abandoning it in‘a place resulting -

‘, in its fall and death in the pond. The medical evidence does not show injuries -

. on the body of the child. There is aiso no evidence led by the prosecution, as

f; there is none, that the accused had thrown away the child in the pond result:

¥ ing in-its death by drowning. It is settled that where on the basis of proved
- facts more than one inferences arise, then the inference more favourable to~

“* the accused is to be drawn. it is amply proved that the accused snatched the

I child from the mother and it was found dead and the accused never returned - - .
" 1ill the discovery of the dead body of the child. Out of the two inferences, the -

(444)




. Y

e

~ inference that he abandqned xhe chrld therefqre has to by drawn agarnst him: :

As the abandoned child has-died, may be as a result of fall in the pond the‘f{;

~offence of murder is made out under S. 300, 4thly.

%4. M.P. ACCOMMODATION comaor. ACT, SECTIONS 23-A (B), 23 D (a)f"

' AND 23-d:-
1999 (2) JLJ 33
' BHAGWAN DAS VS. RAMCHARAN

The landlord respondent was a retired Government Servant, Therefore, .
he cannot be deprived of doing his own business only on ground of his son:
being in business. The landlord has to prove his requirement. Presumption of .
requirement being bona fide is available under Section 23 D (3). Ratnn Baiy}_
vs. Chetan Das, AIR 1986 MP 16 relied on. ,

[ ]

INDIAN SUCCESSION ACT: SECTION 371 AND C.P.C. sr-:cnou 20
" AND O. 7 R. 10 & 10-A:-

1999 (2) JLJ 51

CHANDRA KALA VS. SHYAM RAO

”,'YJurisdiction‘ of civil.Courts provided by CPC not applicable to succession:

.cases. It is a general provision. Section 371 of Succession Act confers juris- -

diction on Succession Court. It is the special provision if the Court finds lack of
jurisdiction the court should return the plaint and may specify the Court before

.whom it is to be presented. If applied may fix a date for appearance of bothf:{’?

partres in that Court. -
o

9. CRIMlNALTRIAL APPRECIATION OF EVIDENCE : CR. P.C. secnou -

“hours) as per requirement of Sections 167 (2) and 57 Cr.P.C. Such arrest after i

o T ki <

154:- .
1999 (2) JLJ 47

. STATE VS. TANTOO
& 1999 (2) JLJI 79

- DASARATH VS. STATE

The police station being 30 kms. away from the spot delay of 24 hours in.
lodging FIR is immaterial. This is Tantoo's case. ‘ e
The report was lodged after 44 hours. No explanation was given for such
delay. No Eye-witnesses were named in it. The document becoms suspicious.
. . : JEIEY
97. CR. P C.SECTIONS 167 (1) & (2) FIEAD WITH SECTION 57 -

1999 (2) JLJ 1
MANOJVS.STATEOFM.P. = . = ¢

The accused after arrest not produced beiore'the‘Magistraté (Within 24

24 hours becomes otiose. Benefit under Section 167 (2) Proviso is available
to an accused of an offence under N.D.P.S. Act. %t
. e
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- 98.. CR. P.C. SECTIONS 170 AND 173:-

1999 (2) JLJ 54
ARUN KUMAR VS. STATE

Dying deciaration of deceased was not filed with the charge-sheet It may

" be ordered to be filed with copy to accused persons.

- 99. HINDU MARRIAGE ACT, SECTIONS13 (1) (IA) AND 20:-

1999 (2)JLJ 30
NARESH PUROHIT (DR.) VS. DR. P.K. SHOBHANA

The petition for divorce was duly verified in accordance with Sectlon 20."

No written statement was filed contradicting the allegations in tha plaint Aver-
ment of pétition will be presumed to be correct. |

The spouses are of high society both in respectable ;obs Dauy quarrel
police report, neglect during iliness and attempt to commit suicide wull amount
to cruelty.

WORDS AND PHRASES : Shobhana in the Matrimonial Petmon which
she submitted in the Family Court had described her departure as "escape”.
This shows that spouses have gone to such a distance from which coming '

-, back is totally impossible. This aspect has to be given due consideration at the

time of coming to conclusion whether the decree of divorce by dissolving their

marriage should be passed or whether the Count should refuse to pass it.
Divorce granted by the High Court setting aside the order of the Trial Court. o
. .

~100. DOCUMENT- PHESUMPTI_ON (SECTION 89 EVIDENCE ACT AND AD-

. VERSE INFERENCE)
1999 (2) JLJ 19
S.P. SHARMA VS. STATE OF M.P.

The original document in possession of Government was ordered to be
produced but the Government did not comply with the order. Copies filed by
the petitioner appellant may be presumed to be correct.

AGE : The Civil servant was appointed on 29.3.1957 found mlnor by 2
months 8 days. The Service rule was relaxed as to the age of 18 years. Hid
date of birth cannot be treated to be 6.8.1936 eise there was no need of
relaxation.

The High School certificate duly filed in original at the time of appoint-
ment was already verified from the Board. Found genuine as to the date of
birth being 6.8.1939. Such date of birth cannot be disputed. The certificate
was acted upon by the Government and the civil servant was appointed on
that basis.

®
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101. CR.P.C., SECTIONS 227, 228 AND 173 (5) : FRAMING OF CHARGE
CONSIDERATION
1999 (2) JLJ 54
ARUN KUMAR VS. STATE OF M.P.

Paragraphs 8 and 9 of the judgment are reproduced:-

On the question of reconsideration of charges, in my considered opinion,
charges aiready framed by the tnial Court in absence of the aforesaid state-
ments of the deceased cannot be quashed or reconsidered at this stage of the
‘trial exercising the powers under S. 482 Cr. P.C. The law is well settled on the
point that while framing of charges the Court has to peruse the record of the
case and documents submitted by the prosecution along with the charge-
sheet as contemplated under S. 173 Cr.P.C. Section 170 of the Code of Crimi-
nal Procedure contemplates that if, upon an investigation, it appears to the
officer-in-charge of Police Station that there is sufficient evidence or reason-
able grounds as aforesaid, such officer shail forward the accused under cus-
tody to a Magistrate empowered to take cognizance of the offence upon the -
police report and to try the accused or commit him for trial. In Section 173 (5)
of the Cr.P.C. it is stated that:

“When such report is in respect of a case to which Section 170 applies,
the police officer shail forward to the Magistrate alongwith the report (a)
all documents or relevant extracts there of ON WHICH THE PROSECU-
TION PROPOSES TO RELY other than those already sent to the Magis-
trate during investigation.

(b) the statements recorded under S. 161 of all the persons whom the
prosecution proposes to examine as its witnesses.

On plain reading of the aforesaid provision, it emerged that when a report
by the Police Officer on completion of investigation under S. 170 is forwarded
to the Court concerned, the police concerned shall forward with the report all
such documents or relevant extract thereof on which the prosecution pro-
poses to rely other than those already sent to a Magistrate during investiga-
tion as also the statements of all persons whom the prosecution proposes to
examine as its witnesses.

[ ]

"~ 102. C.P.C.0.14,15R. 1,0. 7 R. 11 (a) AND O. 6 Rr. 16 AND 2:-
' (1999) 3 SCC 267
D. RAMACHANDRAN Vs. R.V. JANAKIRAM

In all cases of preliminary objection, the test iso see whather any of the
reliefs prayed for could be granted to the appeilant if the averments made in -
the petition are proved to be'true. For the purpose of considering a preliminary
objection, the averments in the petition should be assumed to be true and the
court has to find out whether those averments disclose a cause of action or a
triable issue as such. The court cannot probe into the facts on the basis of the
controversy raised in the counter.
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It is not the case of the first respondent that the pleadmg in the elechon

g —————

petition is vitiated by all or any one of the defects mentioned in Rule 16 of

. Order 6 CPC. Hence striking out parts of the pleading in this case was not at

~all justified. There is no question of striking out any portion of the pleadmg ,

_under Order 7 Rule 11 (a). .

Moreover. the election petition as such does dnsc!ose a cause of action ,

which if unrebutted could void the election and the provisions of Order 7 Rule
11 (a) CPC cannot therefore be invoked in this case. There is no merit in the

- contention that some of the allegations are bereft of material facts and as such .
.do not disclose a cause of action, It is elementary that under O. 7 R 11 (a) -

" CPC, the court canrot dissect the pieading into several parts and consider
“whether each one of them discioses a cause of action. Under the: Rule, there

“cannot be a partial rejection of the plaint or petition. The election pemmn in.

"{his case could not have been rejected in lemine without a trial.

7 Roop Lal Sathi Vs. Nachhattar Singh Gill, (1982) 3 SCC 487 relied on.

The High Court did not keep in mind the settled difference between ‘ma-

terial facts” and “full particulars” and the different consequences of failure to
-"set out either of them. The trial court may decide the respondent's application

tor_striking out the pleadings in the light of the relevant judgments of the -
. Supreme Court, in particular, those laying down the dlfference between ma- .

. terial facts and “full particulars.”
e ' - B .
~103. STATE FINANCIAL CORPORATIONS ACT, 1951 Ss. 29 AND 31 - e

(1999) 3 SCC 298
DELHI FINANCIAL CORPORATION Vs. B.B. BEHEL

~

< Order of recovery under S. 31 Cannot be madified by arrangements and
-”understandings between the parties. Such arrangements etc. Can only be .

.~ understood to. prescrlbe the mode of recovery but not to modlfy the order of:

. - recovery. ¥

.. The Order under Section 31 was passed 1or recovery. Failure of Statev‘
* Financial Corporation to reschedule a loan for a_number of years does not-
s> entail the penal consequence of losing the right to recover the interest granted

. by the court for that period. The debtor cannot be granted interest holiday for .

.z.the period but may claim suspension of recovery and sale proceedings during

+7to 13.5% for one period and waiving it for another.
: Debtor's hardship no ground for court to order lowering of mterest rates It

_the period that rescheduling not carried out. it was held that the High Court in
avision not justified in recalculating and reducing the amount due under the:
“-order of recovery and also arbitrarily reducing the rate of.interest from 17 5%

'-",;f'ns beyond the powers of the courts to compel a creditor to forego part of its.~

* claim of interest on *he ground that it had earlier granted significant relief to

Tf’ debtors affected by terrorist activities. Held, on facts, however fit case for-
-, condoning default in repaying during the perlod 1-7-1986 to. 30-6- 1993 and .-~

 for payment of Iower rate of interest.
o : . ® )
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104. CONSTITUTION OF‘NDIA, ARTICLES 235 AND 311 AND BIHAR SERV- .
" ICE CODE RULES 1952, R. 74 : COMPULSORY RETIREMENT OF AD-

"DITIONAL DISTRICT & SESSIONS JUDGE:-
. AIR 1999 SC 1018 -
- MADAN MOHAN CHOUDHAHY Vs. STATE OF BIHAR

A :The petitioner granted anticipatory bail in a case under Sectlon 307 t PC :
o This itself cannot be made basis for his compulsory retirement pamcularly;
*when there was a cross case pending. The order might be wrong but it was an
‘order passed on the judicial side in all bonaﬂdes

Paragraph 31 of the judgment is reproduced -

The character roll entries, recorded by various Distnct Judges. have al-
: ready been reproduced by us in the earlier part of the judgment. The remark
given by the High Court on various occasions have also been set out above.
It has also been found that there were no entries in the character roll ot the:
appellant for the years 1991-92, 1992-93 and 1993-94. The entries for these .
‘years were recorded at one time s:multaneously and the appellant was cat- "
egorised as “C" Grade Officer. The expression used by the High Court in the o
counter affidavit, filed in this Court in relation to the entries for the aforesaid -
three years is that they were recorded “at one go® And, we may add, the Officer <
was made to go. The date on which these entries were made is not indicated .
either in the original record or in counter affidavit filed by the respondents. ;..
- These were communicated to the appeliant on 29.11.1996 and were consid--
ered by the Full Court on 30.11.1996, but it is clear that these entiies were".
‘recorded at a stage when the Standing Committee had aiready made yp its
mind to compulsorily -retire the appeliant from service as it had directed th
“office. on 6.11.1996. to put up a note for compulsory retirement of the appel-
fant. The High Court should have considered that all entries prior to his pro--
motion to Superior Judicial Service were not bad and his integrity either as a-
. member of the Inferior Judicial Service or Superior Judicial Service was never :
- doubted. The grant of anticipatory bail in a case under Section 307, IPC, par- "
ticularly when there was a cross case could not have been legally made the
~ basis of compulsory retirement in the particular circumstances of this case.
.~ Whatevar might have been the feeling of the learned Judge who entartained
and ultimately allowed the petition for cancellation of bail granted by the ap- -
pellant, the fact remains that it was an order passed on the Judicial side in all
... bonafides. it may have a wrong order but it was not a motivated order based
" on extraneous considerations. It was thus, a case where there was no mate-
rial on the basis of which an opinion could have been reasonably formed that .
it would be in the public interest to retire the appellant from serwce prema
~ turely in terms of Rule 74 of the Bnhar Service Code de
105. ARBITRATION ACT SECTION 8 AND LIMITAT!ON ACT ARTICLE 137 -
(1999) 2 SCC 571 -
UTKAL COMMERCIAL CORPORATION Vs. CENTHAL COAL
FIELDS LTD.

The limitation penod in relatton to an apphcatlon seekmg appomtment of
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““an arbitrator under Section 8 6f tﬁ'”matibn”srarts"ro'run omymmmm -

‘requirements of the section are met out.
Paragraphs 9 and 12 of the judgments are reproduced

, in view of the express language of Section 8, it is quite clear that un|ess a
- party who desires to apply has resorted to the process set out in Section 8,

~and has failed to secure the coucurrence ot the other party to the appointment . '

ot an arbitrator within the prescribed period, the court will not intervene under -
.- Section 8. The right to apply under Section 8, therefore, would accrue when,
- within 15 clear days of the notice, the other pames do not concur in the ap-.
. pointment of an arbitrator... ™. %

= axpired on :28-2:1975, that is the date from which the period of limitation- .’
under Article 137 would start. We do not see any-merit in'this contention
becuase the requirements of Section 8 of the Arbitration Act have tobe met:
'~"before limitation would start under Amcle 137 of the errtatron Act for an -
applrcatron under Section 8. :

‘In the present case on 7- 9-1974 the appellant entered into. a. contract;f,

of ICI specification to the respondent. The contract was operative till 22-8-.
1975. On account of gertain disputes and difference which arose between the -

parties, the appeliant, on:12-9-1976, gave a notice to the respondent. The -
respondent did not respond to it. On 9-8-1978 the appellant filed an applica<

tion under Section.8 of the Arbitration Act before the sub-ordinate Judge,
Ranchi. The application was allowed on 18-9-1979 and the Court appointed .
an Arbitrator. The arbitrator gave an award on 16-6-1980. The respondent

e could have been appomtad .
, o ERRIRRIRRI
106, ARBITRATION ACT, SECTIONS 14 16, 29 AND 30w N
(1999)'2 SCC 594 : :
M.K. SHAH ENGINEERS & CONTRACTORS Vs. STATE OF M.P.

An arbitration award is not vitiated merely because the arbltrator ‘had not
" given an itemwise award and has chosen to give a lump sum award. A lump"
sum award is not a bad award. it need not formaHy express the decision of the
arbitrator on each matter of difference nor is it necessary for the award to be a
speaking one. It will be presumed that' rhe award drsposes of hnauy all the
- matters in difference.

> So far as the award of interest by the arbitrators is concerned the law has

“ - been settled by the decision of this Court in State of Orissa v. B.N. Agarwalla,
. (1997) 2 SCC 469. The reference in the case was made before 19-8-1981

‘" when the Interest Act of 1839 was in force. Interest could not have been

¢ awarded in the absence of a statute, contract, usage or custom. Therefore the :

interest for the pre-reference period was liable !o be set asrde
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It has been submitted before us by the respondent that since the contract, L

“ with the respondent under which the appellant agreed to supply the. ‘material

filed a revision before the High Court challenging the order. The High Court'.’
has, by the impugned order held that the application of the appellant under -~ °
Section 8 of the Arbitration Act was barred by hmltatron Hence no arbltratorr AR



Principle of Section' 34 CPC 'which provides both for awarding of interest
pendente lite as well as for-the post-decree period is applicable to proceed-
ings before the arbitrator though the section as such may not apply. The award
of interest is made by the arbitrator was upheld by the Supreme Court.

In the cases at hand, the-awards have not been made the rule of the court
-s0 far and are being so.made by the Supreme Court. The award of interest
pendente lite by the arbitrator deserves to the sustained.

107. C.P.C., Or. 1 R. 10 & SECTION 151:-
(1999) 2 SCC 577 : }
SAVITRI DEVI Vs. DISTRICT JUDGE, GORAKHPUR

The appellant Savitri Devi filed g suit against her 4 sons for decree for
maintenance and for creation of charge over ancestral property of the family.
The suit was filed on 14-8-1992 and was fixed for hearing on 31-8-1992. She
wanted to restrain her sons from alienating her property and therefore moved
an application for injunction but in the meanwhile on 18-8-1992, a vakalatnama
was filed on behalf of the defendants and the 4th defendant aiso filed an
affidavit in the Court purporting to be on behaif of the defendants. In the light
of the consent of the counsel, the Court passed an order on that date directing
the parties not to transfer the disputed property described in the plaint in
favour of any other person till the disposal of the suit.

But the first defendant sold 1/4th of the share each to other defendants,
i.e. Respondents 3 to 5 and executed a registered sale deed. The sale deeds
were registered on 1-1-1993. The Respondents 3 to 5 filed an apphcatlon
before the trial court under Or. 1 Rule 10 and Section 151 CPC for implement-
ing them as parties to the suit. In the application, they had stated that the first
defendant had received sale consideration before executing the sale deeds
and handed over possession of the subject-matter of the sale deeds to them.
It was also alleged that the plaintiff and the defendants had colluded together
in order to cause loss to them. The trial court allowed the application.

A revision by the plaintiff in the Court of the District Judge, Gorakhpur
sutfered a dismissal The said order of the District Judge was challenged in the
writ petition by the appellant i in the High Court. But the High Court dismissed
the same refusing the contentlon of the appeliant. The Supreme Court held as
under:-

Paragraphs 8 and 9 of the judgmeni are reproduced:

The tacts set out by us in the earlier paragraphs are sufficient to show that
there is a dispute as to whether the first defendant in the suit was a party to the
order of injunction made by the Court on 18-8-1992. The proceedings for
punishing him for contempt are admittedly pending. The plea raised by him
that the first respondent had played a fraud not only against him but also on
the Court would have to be decided before it can be said that the sales ef-
fected by the first detendant were in violation of the arder of the Court. The
plea raised by Respondents 3 to 5 that they were bonafide transtferees for
value in good faith may have to be decided before it can be held that the sales
in their favour created no ‘interest in the property. The aforesaid questions

(451)



- i T -

: .‘_have 10 be decsded by the Coutt enthe-m the sunt orin the appltcatton med by:
::,,"';Respondents 3 to 5 for impleadment in the suit. If the application for
-impleadment is thrown out without a decision on the aforesaid questions, -
. Respondents 3 1o 5 will certainly come up with a separate suit to enforce their:
- alleged rights which means ‘a multiplicity of proceedings. in such: carcum-{}, -
- stance, it cannot be said that Respondents 3 to 5 will certainly come up witha . .~ -
- separate suit 1o -enforce their alleged rights which means a multiplicity of -~
«—proceedings. In such circumstance, it cannot be said that Responde s3 to 5» .

are neither necessary nor proper parties to the suit.: iy b

“Order 1 Rule 10 CPC enables the court to add any person as ‘a party at
7 any stage of the proceedings if the person whose presence before the court is .
necessary in order to énable the court to effectively and completely adjudicate
upon and settle all the questions involved in the suit. Avoidance of a multiplic
ity of proceedings is also one of the objects of the said provision.in the Code

. The Supreme Court held that it can_not be said that“Hespondents 3 to‘s

- In the writ petition med in the Higb Court as well as the special leave
petttion filed in this Court, the District Judge. Gorakhpur and the 4th Additional.
Civil Judge (Junior Division), Gorakhpur are shown as respondents and in the -
special leave petition. they are shown as contesting respondents. There was.
no necessity for impleading the Judicial officers who disposed of the matter i
a civil procesding when the writ petition was filed in the High Court; nor is
there any justification for impleadtng them as- parties in the speciat feave
petition and describing them as contesting respondents. We do not approve s
of the course adopted by the petitioner which would cause unnecessary dis- - -
turbance to-the functions of the judicial officers concerned. They cannot be in ‘
any way ‘equated to the officials of the Government. it is high time that the (.
practice of impleading judicial officers disposing of civil proceedings as par- | -
 ties to writ petitions under Article 226 of the Constitution of india or special - %
©..leave petitions underArticle 136 of the Constitution of India was stopped We U
are strongly deprecating such a practice. G o
R T
108. L Pc SECTIONS 464, 488 - R
- (1999) 2 SCC 617= AIR. 1999 SC 1201 i
“'. STATE OF U.P.Vs. RANJIT SINGH

~The respondent accused, was a Stenographer ofa Iearned Judge ot the;'.' el
Allahabad High Court, Hon'ble Shri Justice J.L. Sinha; In his court the ac- <
cused was working as Personal Assistant. It was alleged that he fabricated a’ -’
forged bail order for one accused khelawan. The accused however denied'the - .~
aliegations in the trial. The Chief Judicial Magistrate convicted the accused of =~
all the charges but the Additional Sessions Judge, Allahabad. acquitted the
accused under Secttons 417, 420 and 467 IPC but maintained his conviction
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not signed the bail order; the:said bail order cannot be said to constitute a
document and, therefore, it cannot be said that the ingredients of the.offence
under Sections 466 and 468 have been satisfied and accordingly the High
Court acquitted the accused.

The Supreme Court explained the meanmg of the word “document” “gam-
ing wrongfully” and “losing wrongfully” and dishonestly, as under:-

1t by virtue of preparing a false document purporting it to be document of
a Court of justice and by virtue of such document a person whao is not entitied
to be released on bail could be released, then undoubtedly damage or injury
has been caused to the public at large and, therefore, there is no reason why
under such circumstances the accused who is the author of such forged docu-
ment cannot be said to have committed offence under S. 466 of the IPC. A
person is said to do a thing fradulently if he does that thing with intent to
defraud but not otherwise. The expression ‘defraud’ involves two elements,
nemely deceit and injury to the person deceived.Injury is something other .
- than economic loss and it will include any harm whatever caused to any .
person in bady, mind, reputation or such others. A benefit or advantage to the
deceiver will almost always cause loss or detriment to the deceived. The prepa-
ration of a forged bail order by the utilisation of which the person concerned
obtained an advantage of being released deceiving the Courts and the Soci-
ety at large cannot but be said to have made the document fraudulently, thereby
attracting S. 466 of the lndtan Penal Code.
[

109. EVIDENCE ACT, SECTIONS 91 AND 3: GENUINENESS OF DOCU-

MENT:-

(1999) 2 SCC 635

TAHERAKHATOON Vs. SALAMBIN MOHAMMAD

Long gap of five and a half years between date of alleged agreement for
the sale and the sale deed, that it was written on a small piece of paper with
revenue stamp affixed on it and not on regular non-judicial stamp paper. These
circumstances are all relevant in considering the genuineness of the agree-
ment. As long as there is some material for the rejection of the document, the
second appellate court ought not to have interferred with the abovesaid find-
ing of fact. .

110. EVIDENCE ACT, SECTIONS 101 AND 106:-
(1999) 2 SCC 718
A.P. POLLUTION CONTROL BOARD Vs. PROF. M.V. NAIDU

Burden of proof in environmental cases is to be placed on those attempt-
ing to alter the status quo. They are to discharge this burden by showing the
absence of a “reasonable ecological or medical concern”.

Paragraph 39 of the judgment is reproduced:-

Itis alsa exp!aihed that if the environmental risks being run by regulatory
inaction are in some way “uncertain but non negligible”, then rggulatory
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action is justified. This will lead to the question as to what is the “non-negligi-
ble risk™. in such a situation, the burden of proof is to be placed on those
atlempting to aiter the status quo. They are to discharge this burden by show-
ing the absence of a “reasonable ecological or medical concern™. That is the
required standard of proof. The resuit would be that if insufficient evidence is
presented by them to alleviate concern about the level of uncertainty, then the
presumption should operate in favour ot envircnmental protection. Such a
presumption has been applied in Ashburton Acclimatisation Society vs.
Federated Farmers of New Zealand, (1988) 1 NZLR 78. The required stand-
ard now is that the risk of harm to the environment or to human health is to be
decided in public interest, according to a “reasonable persons” test, -
ps :

111. CONSTITUTION OF INDIA, ARTICLES 226 227 AND 136: FRAMING OF

CHARGE: CONSIDERATION FOR AND QUASHING OF F.I.R.:-

{1999) 2 SCC 651

STATE OF KERALA Vs. O.C. KUTTAN AND OTHER CONNECTED’

CASES

Police registered a case under Sections 366-A, 372, 376, 344 IPC and
Immoral Traffic Act. The Supreme Court in para 6 of the judgment held that at
the outset, there carinot be any dispute with the proposition that when allega-
tions in the FIR do not disclose prima facie commission of a cognizable of-
fence, then the ngh Court would be justified in interfering with the investiga-
" tion and quashing the same as has been held by the Supreme Court in

Sanchaita Investments case, i.e. State of W.B. vs. Swapan Kumar Guha,
(1982) 1 SCC 561. In the case of State of Haryana vs. Bhajan Lal, 1982 Supp

(1} SCC 335 the Supreme Court considered the question as to when the High
Court can quash a criminal proceeding in. exercise of its powers under Sec-
tion 482 of the Cr. P.C. or under Article 226 of the Constitution of india. On facts
it was held that the High Court was not justified in quashing the first F.i.R. The
Supreme Court held that such powers could be exercised either to prevent
abuse-of the process of any court or otherwise to secure the ends of justice, In
State of U.P. vs. O.P. Sharma, (1996) 7 SCC 705, it was indicated by the
Supreme Court that the High Court should be loath to interfere at the threshold
to thwart the prosecution exercising its inherent power under Section 482 or
under Articles 226 and 227 of the Constitution of India, as the case may be
and allow the law to take its own course. The same view was reiterated by yet
another three- Judge Bench of the Supreme Court in the case of Rashmi

Kumar Vs. Mahesh Kumar Bhade, (1987) 2 SCC 387 where the court

sounded a word of caution and stated that such power should be sparingly
and cautiously exercised only when the court ia of the opinion that otherwise
there will be gross miscarriage of justice. The Court had also observed that
cocial stability and order is required to be regulated by proceeding against
the offender as it is an offence against society as a whole. Bearing in mind the
parameters laid down in the aforesaid judgments and 6n a thorough 'scrutiny
of the statement of Seena dated 23-7-1986, which was treated as an FIR and
on the basis of which a criminal case was registered and her subsequent
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statements dated 24-8-1996 and 25-8-1996, we have no hesitation to come to
the conclusion that the High Court committed gross error in embarking upon
an enquiry by sifting of evidence and coming to a conclusion with regard to the
age of the lady on the date of alleged sexual intercourse she had with the
accused persons and also in recording a finding that no offence of rape can
be said to have been committed on the allegations made as she was never
forced to have sex but. on the other hand, she wilingly had sex with those who
paid money.
®

112. HINDU SUCCESSION ACT, SECTION 14 (2) OR SECTION (4) (1) : MODE
OF INTERPRETATION OF TWO SUB-SECTIONS
1(1999) 2 SCC 656
NARESH KUMARI Vs. SHAKSHI LAL

Sub-section (1) has 10 be construed liberally and sub-section (2) which is
in the nature ot a proviso to Sub-section (1), shoul j be construed restrictively.

One Smt. Kesri, widow of Radhakishan sold the house to Smt. Naresh
Kumari, Appeflant No. 1 on 29-1-1954 for Rs. 3000. Shakshi Lal and Ashwani
Kumari, the respondents, are reversioners of Radhakishan. Earlier, the said
reversioners challenged the said sale and sought declaration of the title over
the said house by filing a suit for declaration, challenging the claim of the
appellants. The suit was decreed. The case was that Smt. Kesri had only a
limited interest in the property and thus she had no right to sell the property
without any legal necessity. While decreeing the suit the Court held that the
transtfer by virtue of the said sale made by the widow was without any legal
necessity and hence void against the reversioners’ interest, Aggrieved by
this, Smt. Naresh Kumari appealed before the first appellate Court. During the
pendency of the first appeal, on 17-6-1956 Hindu Succession Act came into’
force and Smt. Kesri died on 22-5-1957. The appeal was dismissed. On 10-6-
1959, the reversioners of Radhakrishan, the respondents before the Supreme
Court filed another suit for possession of the house in dispute on the basis of
the decree as aforesaid. The defendants, the appeliants befcre the Supreme
Court, have contested the suit on the ground that on the date Smt. Kesri died,
i.e. 22-5-1957 since the Hindu Succession Act came into force. Smt. Kesri
bacame full owner of the said property and hence she being transferee from
her and being in possession of his property became full owner. For such
transfer she, in fact, invested Rs. 3000. The trial court decreed the suit in
favour of the plaintiff-respondents. The appeal was allowed by the Additional
District Judge. The second appeal by the plaintiff was aliowed by the High
Count. Aggrieved by the order the present appeal by Smt. Naresh Kumari now
dead was preferred.

Paragraphs 10, part of 11 and paragraphs 12 and 13 are reproduced:-

In C. Masilamani Mudaliar vs. Idol of Sri Swaminathaswami Thirukoil,
(1996) 8 SCC 525 this Court while interpreting sub-sections (1) and (2) of
Section 14 held that in case where a Hindu female acquires and possesses
the property in recognition of her-per-existing right, sub-section (1) wiil apply
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and in ca'se' where she gets the right for the first time under an instrument or
order without any pre-existing right, sub-section (2) will apply.

It is not in dispute that in the first leg of litigation between the pames‘ when
Smt. Kesri, widow of Radhakishan, succeeded in their suit by getting declara-
tion of this-disputed house, that the sale deed by Smt. Kesri to Smt. Naresh
Kumari was without legal necessity and herice void. The appeal filed by the
appellants was dismissed which became final. The present issue has arisen
when the resporident-reversioners filed their second suit for possession over
. the same property about which they got the decree as aforesaid. '

" The question’is, whether stiil the appellants can claim to fall under sub-
“ saction (1) of Section 14. There could be no doubt that before a benefit of sub-.
i section (1) of Section 14. even by the widow (Smt. Kesri), could be conferred,
" shie has to show that she is possessed of this property in dispute In ligy of her .
limited right of maintenance. The question is whether she was possessed ot
this property, to claim full right under subsection (1) which she acquired be-
fore the 1956 Act came ifforce. The admitted fact is, she transferred all her
right to the appellants through the said sale deed before the 1956 Act came.
. into force. Thus. she could not be said to be possessed of this property. Thus.
by her own conduct, she herself relinquished all her right and even lost pos- .
- 'session in it through the said transfer. Thus. she could not be said to be pos-
sessed of this property before the coming into force of 1956 Act. Then how can .
:she get the benefit of Sub-section (1) of Section 147 it may be examined from
another angle, It'is not in dispute that any female Hindu could only alienate
‘hor limited right:in an estate prior to the coming into. force: of the .1956-Act,

~ which is in her possession, only for a legal necessity. If alienation is without™
- any legal necessity or is contrary to the law, the alienee would only get: a’._‘ ‘

transitory limited right to enjoy the property during the lifetime of the widow "

" which is the only residuary right she possessed. which could be deemed to'

i have been transferred. Thus, after the widow's death, such property even from

" the alienee would revert back to the reversioners of her husband. In

" - Kalawatibai v. Soiryabal 5 (1991) 3 SCC 410. The S.C. held as under; -

“A Hindu widow prior to 1956 held the propé'rty fully. with right to‘enjoy or o

even destroy or dispose it of or alienate it but such destruction:or aliena-
tion should have been impressed with'legal necessity or for religious or
" charitabie purposes-or for spiritual welfare of the husband. Necessary '
" consequences that flowed from an alieriation for legal necessity was that
the property vested in the transferee or alienee, and the reversloners
were precluded from assallmg its validity. L S

~ Butif prior to 1956 any alienation was made by a Hindu widow ‘of widdws
estate prohibited by faw or being beyond permissible limits, it stripped the -
widow of her rights and she could not acquire any rights under Section
14. And so far as alienees were concerned it could utmost create tempo-

. rary and transitory ownership. precarious in nature and vulnerable in
character open to challenge if any attempt was madeé to cloud revorsion-

- er's interest. The alienee’s passession may be good against the world, his - -
right in property may not be impeachable by the widow but his interest: .
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qua the reversioner was‘fe oontmue in: iaossessnon at the maximum till the

lifetime of his donor o ‘transferor. It was life interest, loasely, as the dura- -
tion of interest created under invalid transfer came to an end not on death
of donee or transteree but donot or transferor.”

" This authority complately demolishes the case of the appellams After
having lost the battle in the first suit where it was held that Smt. Kesri sold the
property to the appeilants without any legal necessity, after transfer of the
property through the sale, as aforesaid, she could not be said to have contin-
ued in possession of such property. The sale was prior to the coming into force
of the 1956 Act. So. prior to the coming into force of the 1956 Act, she could not
be said to be possessed of this property under sub-section (1) of Section 14.
On the other hand, in the absence of any valid transfer by Smt. Kesri, the
reversioners would get the right in the said property after her death and the
alienee would have no right over it thereafter. Thus, the submission on behalf
of the appeliants, that as the sale deed dated 29.1.1954 does not restrict the -
enjoyment of the estate, hence it would fall outside the purview of sub-section
(2) and would fall under sub-section (1) of Section 14.is misconceived and
cannot be accepted. The alienee could have matured her right in the property,
if the transfer by Smt. Kesri would have been after she had become the full
owner under Section 14 (1), after the coming into force of that Act. It is only in
cases of valid transfers that the question of examining whether such deed or
. document of transfer confers the transferee a restrictive right or not, arises.

In the present case, this does not arise, as transfer was aiready heid to be
void in the earlier suit. A possible argument, though not argued. that in case
the transfer was bad as void, the property would be deemed to have reverted
back to Smt. Kesri and on the coming into force of the 1956 Act, she became
full owner. Even if that be, the alienee could only succeed if there be any
transfer to her after this date. There is more in the present case, her claim is
only through the sale deed executed when she had only a limited right. On the
contrary, we find that the order and decree in the first suit results in giving the
alienee a restricted right. Thus. the said transfer would be circumscribed and
restricted by the order passed in the first suit. Thus, even on this ground it

-could not be said that the appellant-alienees had unrestricted right. it is also
not in dispute that the appellants received the property not in lieu of her any
per-existing right, but received right in the property for the first time through

“ the sale deed. In view of this, the appeliants’ case would fall under sub-

section (2). Thus. the appellants’ right in the said property could not be up-
held.

113. 0. 41, R. 22 CROSS OBJECTIONS TENABILITY OF :-
1999 (2) M.P.L.J. 51 :
SURJA DEVI Vs. SHIV DEVI

Paragraph 13 of the judgment is reproduced:- y

it must be emphasised that a party cannot be said to have a right to file a
second appeal merely against a finding that may have been recorded against
him when the ultimate decree stands in his favour. Such a party could, how-
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" ever, f;le a cross ob;ecnon in the event the party aggneved by the decree has

challenged the same in an appeal. But, this cross-objection envisaged under

Crder XL, Rule 22 of the Code of Civil Procedure, 1908, has to be for chal-

lenging the finding given in the judgment to sustain the decree and nothing

else. It cannot be lost sight of that a right to file a cross-objection in a pending

appeal is entirely different from the right vesting.in a pany to file an appeal

against a decree. _ o )
. ,

114. C.P.C. SECTION 144 AND FILING OF FRESH SUIT READ WITH SEC-

TION 23-A (b) M.P. ACCOMMODATION AND CONTROL ACT:-

1999 (2) M.P. L.J. 112
SHAKUNTALA BAl Vs. GOP! CHAND GUPTA

The tenant was disp’osse'd on the basis of ex-parte order directing deliv.

- ery of possession. Order was set aside subsequently. The tenant is entitied to-

have restitution ot possession. Section 144 CPC is applicable. However, there
was application for compensation for wrongful dispossession on basis of ex
parte order allowing application for bonafide occupation. Rent Controlling
Authority has no jurisdiction to direct payment of compensation.

: "In fact, the Rent Controllmg Authority is the court of very limited ]urisdic-

- tion L.e. only for the purpose of eviction of a tenant either under section 23-A
(a) or 23-A (b) of the Act. If this be the purpose for which the court of limited
‘ jurisdiction was constituted, it is difficult to understand as to how cana Rent
~ Controlling Authority grant compensation in terms_of money . when it cannot
_ pass even an order of recovery of arrears of rent. This court is of the confirmed

. under saction 144, Civil Procedure Code. The initial jurisdiction of the Rent
" Controlling Authority.is limited. It cannot be enlarged by application of section
1 144, Civil Procedure Code. Section 144, Civil Procedure Code cannot confer
“- that power which the legisiatura in its wisdom has not conferred upon the Rent
- Controlling Authority. Section 144, Civil Procedure Code. is being applied to
the proceedings before the Rent Controlling Authority by way of reference in

" view of Rule 16 framed under section 50 of the Act. Rule 16 made under
- section 50 of the Act is a subordinate legislation. This rule cannot confer the

G substantive power to any court of limited jurisdiction by way of reference. The.

o scope of application under section 144, Civil Procedure Code is limited to the
~acts which the Rent Controlling Authority itself is authorised to do. The Rent
Controlling Authonty is not authorised to pass any order tor recovery of money
2+ dues.

" that section 144, Civil Procedure Code would not apply for recovery of com-
pensation during the period the applicants were out of possession pursuant (4]
the EX PAFITE order passed by the Rent Controlling Authomy ‘
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iew that the Rent Controlling Authority is not constituted for the purpose of . -
assing an order for recovery of money. Therefore, it cannot grant restitution. -

. 7 The remedy of the applicants, if any, hes in filing a civil suit. Such a suit |
©  would not be barred for the reason that this court has come to the conclusion -
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NOTIFICATIONS-CIRC(’LARS ETC.-ETC.

High Court of M.P. Jabalpur. order No. 1414/Confdl/ 96 JBP/ lI-2-21/ .

63 Pt Il 3rd Sep. 1996 regarding urgent charge of Judicial work of
Special Sessions Judges appointed for disposal of Cases under
S.C.S.T.(P of A) Act 1989

In exercise of the Powers conferred u/s 9 (5) of the Cr. P.C. 1973 Sched-
uled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989 (33 of
1988) the High Court of Madhya Pradesh here directs that /where the Office of
the Special Sessions Judge specified by the Govt. of Madhya Pradesh u/s 14
of the aforesaid Act (Special Judge) is vacant or the Judge is on leave or
casually absent, any urgent application which may be made or pending be-
fore such Court of Sessions, shall be disposed of by the Sessions Judge of the
Division or in his absence by the senior most Add. Sessions Judge at the
headquanters or in their absence, by the senior most Add. Sessions Judge
available in the Sessions Division or in the absence of all of them by the Chief
Judicial Magistrate of the District; and every such Judge or Magistrate shall be
deemed to be the Presiding Officer/Judge of the said Court of Session (Court
of Special Judge) for that purpose.

Govt. df M.P,, Law and Legislative Deptt Notification No. 1/6189/XXI-
B (1) Dtd. 26.5.1997 Regarding urgent charge of Judicial work of

Special Session Judges appointed disposal of cases under N.D.P.S. -

Act endorsed by H.C. v:de Endt. No A/4730/ 1iI-6-3/89 JBP dtd. 5th
June 1997,
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HIGH COURT OF M.R, JABALPUR
Memorandum No. B/4070/111-2-9/40- V-2C. JBP. Aug. 28th, 1999, is-
sued to all the D.&S. Judges Disposal of Properties in Criminal Cases
lying in Malkhana.

| am to refer to this Registry D.O. Letter No. 382 dated 7.3.98 and to inform
you that so many District Judges have not been compiied with the instructions
contained in the said D.O. Letter. Most of the District & Sessions Judges were
sent incomplete information. Some of the District Judges have not yet sent the
_information,

| am, therefore directed to enclose here with a preform and to request you
kindly send the information as per perform to this Registry immediately by
return of post. '

| am further directed to request you to dispose of entire disposable prop-
erties, as per Rules, lying in the Malkhana as early as possible and also
complete physical verification of properties as early as possible. -
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