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of the Courts would be non-working during vacation. Therefore
they may be well trained in different sections of the administra-
tion and office management. Hope these Judges will have vig-
our for all out and intensive training. The District Judge and the
Judicial literati as mentors may impulse for vigorous and in-
exorable training as per the approved programme by the High
Court. The Training Programme was communicated to the Dis-
trict Judges round about in the year 1997.(Training Scheme)

A Few of these Judicial Officers may not be aware of the Rules
and Orders, Civil and Criminal. In initial training, their atten-
tion may be invited to Chapter Nos. 1-2-3-8-9 15-16-22 and
23 of Rules and Orders, Civil and to Chapter Nos. 1-2-3-5-6-7-
9-10-15 and 35 of the Rules and Orders, Criminal.

Your Co-operation in up-bringing these Judicial Officers will
help this Institution as feed back before they start attending
lectures here in the Institution and it will be other way round
also.”
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TS |
Outstanding people have one thing common : an absolute sense of
mission.

The heights by great men reached and kept,
were not attained by sudden fight,

But they, while their companions slept,
Were toiling upwards in the night,
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MERITS BEGETS CONFIDENCE.
‘CONFIDENCE BEGETS ENTHUSIASM.
ENTHUSIASM CONQUERS THE WORLD.
- WALTER COTTINGHAM
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EUPHONIC EVOCATION

DEMEANOUR OF JUDICIAL OFFICERS
JUSTICE DIPAK MISRA
M.P. High Court

Inaugural Address By Hon’ble Shri Justice Dipak Misra to the newly
appointed Civil Judges Class Il of 2000 Batch (second batch) on
29-7-2000. The address is reproduced At Verbatim. Some of the
portion could not be recorded due to technical failure in the re-
cording system. For that the institute regrets.

EDITOR

Mr. Namjoshi and Ladies and Gentlemen,

| wish | could speak in Hindi like Mr Namjoshi, but unfortunately
I do not have the ability. | am conscious all of you are equipped well with
Hindi but | will try my level best to communicate my thoughts and ideas to
you in English as far as it is understandable.

| have been asked to talk to you. | am not inclined to give a speech or
to take a class as a teacher. | intend to talk to you in a warm manner, so
that my thoughts, my ideas and my thinking process get embedded in your
mind.

All of you are absolutely fresh to the Institution. You have lot of expec-
tations from the Institution and the Instituion has also lot of expectations
from you. | am not aware how much you practised at the Bar, what was
your intensity of practice. But | am sure, all of you must have gone through
the Court premises and must have attended the proceedings wherever you
practised and you must have gathered some experience. But the experi-
ence of a ‘lawyer’ and experience of a ‘Judge’ is quite different. When | said
experience of a Judge, | don’'t mean Judge of a High Court. A Judge is a
person who decides. He may be a Magistrate, he may be a sub-judge, he
may be a Chief Judicial Magistrate, may be a District Judge, may be a High
Court Judge, may be a Judge of the Supreme Court. All of us have been
given the duty to decide at an hierarchial level because there is a hierar-
chy, there is a pattern. Now that you have been assigned the duty to de-
cide. What should be the formost concern of yours. My purpose is to talk to
you with regard to that. Not that you.are not at all aware. You must have
seen Magistrates, you must have seen District Judges and if you have the
opportunity to come to the High Court, you must have seen some High
Court Judges. Your acquaintance with the proceedings of the Court | don’t
doubt but when you have been given the duty to decide, that you are going
to be a judge and individual burden comes on you, you ask yourself a ques-
tion- How do | decide? How do | behave? what should be my conduct?
What should be my reputation? What should be my public image? These
are the questions one tends to ask after one is getting the job of deciding
controversies. You must remember that you are not better than anyone on
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the road. My purpose of saying is you are much better but simultaneously
you have been given the divine duty. | emphasise divine duty to Judge your
fellow beings. When you are been given this sacrosanct duty to judge your
fellow beings, you must be at a pedestal. It has been said don’t judge your
fellow beings. A man should not be a judge of man. Man has to be judged
by God. But man by evolution has evolved this Institution. A man has been
asked to judge a man. This duty is not an ordinary duty. Therefore, you
require training. Possibly, that is why you have been asked to come to this
Institute how to get training, so that you can behave in such a way that
dehors your position, that suits your post. While doing your duty what should
be your foremost concern. All of you must be thinking that we must know
the Law. If we know the Law, we can decide. That is the duty of the Judge,
to decide the controversy, to decide the cases, if | know the Law or if | get
assistance from the Bar about the Law, there should be no difficulty in
deciding. The question arises, is that enough? or Is that the sole criteria?
The knowledge of law by Magistrate is good enough. It has been said by
many and | join them company that knowledge of law may be the last and
the least criteria possibly to become a good Judge. Knowledge you can
acquire with the passage of time but from the day oné you have to train
yourself to become a good Judge. It has been said, “A Magistrate is a
speaking law”. All of you are going to be Magistrates. So the Magistrate is
a speaking law and the Law is a silent Magistrate. Please try to understand
this. A Magistrate is a speaking law, that is to say, you symbolise law, you
are the embodiment of law, you are the epitomy of law. A common man
looks at you with the reference because you have been given the duty to
see that the law prevails and when a matter comes to you decision is to be
given in accordance with law. That is why Magistrate is a speaking law.
What is Law? Law is a silent Magistrate. It operates, it functions in its own
silent manner. What are the qualities of a Judge that you must inculcate? |
am not saying, for a moment, that always people who have become judges
have these qualities. Possibly none has, not only in India but also outside
where the Anglosaxon Jurisprudence or any kind of jurisprudence prevails.
But you must set up an ideal for yourself. If you keep a target to achieve,
possible you can endeavour to achieve. Not for nothing, it has been said,
that if you aspire for the stars possibly one day you may reach at the top of
the tree. But if your aspirations are low your achievement shall be low. That
is why my suggestion to you, you must aspire to reach the stars so that
definitely you can reach the top of the tree. Hence you must set up an ideal
for you to inculcate the proper, positive and constructive qualities of a Judge.

I will start from the negative because all of you might have been con-
gratulated while you have been selected. Once you are selected and will
start functioning to get an order, that | am Magistrate. | have already told
you, you are the speaking law but simultaneously you must be conscious
that you are not a person who is going to suffer from Judges’ disease. | told
you that | am discussing from the negative. Therefore, | tell you the first
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quality you must inculcate, you must train your mind, you must build your
constitution in such a manner that you do not have to suffer from the Judges’
disease. What are the Judges’ diseases? Not Blood Pressure or Spondlices
or arthritis or Gaut. A Judge may suffer from those becuase he sits for a
quite considerable time. But Judges’ disease as understood in the legal
structure is a Magistrate or a Judge while functioning in the Court may be-
come garrulous or talkative. His duty is to patiently hear. Leant your ears
firstthen react. But history records and legal history records, there are many
judges who are over careless while they preside over the Bench. They talk
most of the time. They are called talkative Judges. A talkative judge suf--
fers from garrulousness. That is a Judges’ disease.

Another Judges’ disease which everyone of us has after one gets into
power irritability. You have been conferred power recently and you will be
conferred more powers when you grow up in the system. Supposing a law-
yer is arguing before you. He is repeating it or he is arguing on which you
have already raised or referring to the facts which you have already came
across in the last evening, so you are impatient and you get irritated. “Ah! |
know that, come to the next. No, you have to avoid the irritability which is
not a quality of a Judge which has been regarded as a Judges’ disease.

Another aspect of Judges’ disease is composity. | like to eloborate on
this. There are some presiding officers, who sit in an elevated position. The
lawyer is there, the litigant is there but you sit at a pedestal. When you sit
at-the pedestal, you tend to be believed that ‘| am the Law’. So you throw
your weight around, you behave in an extremely composed manner. Re-
member, you are also a servant of law. Once you accept that you are also
the servant of law, you must also abide by the law then you will abondon
this bad quality of composity, throwing your weight around. Once you
abondon the bad quality of composity, you will automatically develop a good
quality, a quality that is known as humility. Humility is one of the best crite-
ria of a good judge. You should be humble not only to the aged or to the
senior counsel but also you should be humble and courteous to the junior
counsel as well as to the litigants. A litigant-who knocks at the door is not
servile or subservient to you. He has come for adjudication of his rights
and you are the adjudicating authority. Just because the power has been
conferred on you, you need not or should not ill treat a litigant or a witness
in a rough or tough manner. Your noble duty is to be polite and humble
whoever comes before you, so that when he goes back whether he is a
junior lawyer or senior lawyer or a litigant or a witness says that here is a
polite and humble judge who knows the law yet does not throw his weight
around. This is one of the most negative qualities in a Judge. That is why
my request to all of you is to abondon, take a vow that | should not suffer
from Judges’ disease throughout my career. None of you to try hard but we
can find to the post of a Magistrate. A time will come in your career when
you will be going to step to the higher and higher post, once you will go to
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the higher post you are more prone to suffer from the Judges’ disease. But
if you have taken a vow from the day one, you will guide yourself that |
have taken a vow earlier not to be affected by this disease and accordingly
you will behave wherever you go and whichever position you may go.

Now, | will come to the other better qualities which a Judge should
have, which you must be knowing by now because you are at the Bar and
you are expecting from the Judges. A Judge must have a good temparament.
When | said good temparament, | mean you should not lose temper. See
all of us are human beings and of our own humour. But your individual
problem should not compel you to become a person who would be recog-
nised as one to be losing temper while he is presiding over a proceeding.
He who loses temper can never be a good judge. A good judge is expected
to have the calmness of mind and the poise of soul. He must not only
behave in a divine manner, simultaneously, he must try to look divine that
there is a clam, composed and cool judge. There would be occasions when
you will be feel like losing temper but you must have the aptitude, an
apititude to control and curb it. He who can curb and control his temper
he eventually acquires a very good quality of a very good judge.

Next, | will emphasise on the aspect of integrity. All of you know a
judge must have integrity because that is the basic quality of a Judge or it
is what we call so much incult in the job of a judge, is inseparable, it cannot
be conceived of a judge without integrity and all of us understand what
integrity is. But integrity has many: facets. Integrity does not mean that a
judge does not take bribe. You may not take bribe but yet you may not be a
judge of great integrity. Integrity means you should be absolutely impartial,
honest to your work and maintain judicial integrity to the maximum. When |
say that you must be impartial, not only that you should be impartial, you
must appear to be impartial at all times, Supposing you are posted at a
place which is far away from where you are to be guided, you have to
conduct yourself in such a manner that nobody can point a finger towards
you. If you are courteous to ‘X’, a counsel who has put in 3 years of prac-
tice and if you are over curteous to another gentleman who has put in 10
years of practice, then you are not impartial. Remember, your.behaviour
should be the same. It must be the same yardstick for all. Your discussion,
your consumption of time in a particular case also would reflect your char-
acter or quality of impartiality. Supposing you are hearing a bail applica-
tion, it is argued by a very raw junior. You might have understood, but if you
close him within 2 minutes and similar bail matter of another person you
hear for half an hour, the Bar will not be happy with you because they say,
here is a man, hears juniors for 2 minutes and on the same point hears a
senior lawyer for half an hour. You may hear a senior counsel for half an
hour if there is a complicated question of law is involved. As far as facts are
concerned everybody must be given the equal treatment. That would be
indicative of your impartiality. Impartiality would also include in its swift
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your attitude to maintain aloofness. There has been relationship between a
Bench and the Bar because you have come from the Bar and you will al-
ways belong to the Bar and the Bar is the judge of the judges. These prin-
ciples are well known. But simultaneously, an onerous duty is cast on you
to see that you maintain aloofness. Your conduct in the market place is
also noticed by people. You might some times compared yourselves with
the officers belonging to the Executive that if they are able to mix with
public, do like this and if | am doing my duty properly why can’t | mix? A
Judge is not supposed to mix in that manner. He has to have aloofness
because his aloofness is his protection. By that he will not only show to the
Imgant public as well as to the lawyers who appear before him that | am not
only impartial but | also maintain the same aloofness from all. Integrity
also would include judicial integrity. It is very difficult unless you are of
that conscience. | give an example. There have been judges not only here
but also abroad. When a lawyer enlightens or illumines a judge, the judge
instead of giving credit to the lawyer takes it himself. Supposing you are
hearing a matter, the lawyer cites a decision before you. While writing your
judgment you only write | may refer to this decision which lays down as
follows, without indicating in your judgment that decision was cited at the
Bar, by the counsel. In my humble opinion as far as | understand law that
will amount to judicial dishonesty because you are taking credit which is
not due to you. The credit must be given to the lawyer who has done the
labour and brought the law to your notice. Judicial honesty is also to be
maintained at that level, and do not take the plea at any point of time that |
don’t know or | forgot and | thought it the best way or it should be the best
way to put it in the judgment and | refer to so and so. It is your obligation, |
will say the paramount duty to say that this decision was cited at the Bar.
The lawyer has taken pains to search for the book and cited for your
knowleuge, for your enlightenment and for your illumination.

When you become a Magistrate, hold on to power, when you walk on

the road, you may feel | became a lion. Gfax &1 =91 8IaT ® | But that kind
of concept should be curbed. Decide the case according to your knowl-
edge and you should not decide according to your experience. You might
have experience but you might be having very unwarranted, uncalled for
and sad type of experience. If you transmit your experience to your judicial
decisions not only that would be wrong but also they would not be appreci-
ated by the public. When | say public, | mean the litigant public because
they would be of the view that here is a judge who decides certain cases in
anger. Sometimes you may be having more pity, more of emotions because
of your personal experience in certain spheres. My advice to you, do not
decide a case by taking pity. Decide a case according to law but hold on.
You will ask me a justice has to be accompanied by mercy. It has to be
dealt with mercy. How can mercy be sagregated or separated from justice.
| do not say so. Compassion is a part of a judges’ quality. But do not over to
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it. If you feel always pity, here is a man, he has only stolen Rs. 100, he
behaved like that as he is a poor man, | must leave him. No, punish him
taking the gravity of the crime into consideration. Let not your own per-
sonal pity over-ride the concept of law. You may feel pity by looking at man’s
face but how do you judge a face? Do you know him personally? Do you
know the incident? Are you acquainted with the situation? If you are not do
not judge a man by his face because there may be kindness beneath the
guffness, there may be guffness over a very very calm face. A person may
be able to invoke your pity but you are not to show pity as a passionate
man, you have to show a compassion of a judge. That compassion which is
cognizable in law which is quality of a judge.

Another aspect which | would like to highlight, which all of as are prone
to some time or other is credulousness, who believe easily. Supposing a
lawyer stands and says, your honour this is the position of law, our High
Court has said that in so and so. You believe him and pass an order. It is
settled in law. Never do that. If a lawyer refers to a citation, ask him to
produce the book before you. If the citation is not produced because he
said this is the law, you are not supposed to believe. That kind of credu-
lousness will be that you are in straight wrong. You will lose the ground not
he, Recently, it came to the notice of the High Court. A Magistrate while
imposing a sentence, has imposed a sentence of fine of Rs. 1,000/- and
further sentenced the accused to be punished till rising of the Court. As
far as substantive sentence till the rising of the court is concerned is abso-
lutely correct but as far as the fine of Rs. 1,000/- is concerned it is abso-
lutely wrong because the section stipulates maximum fine of Rs. 500/-.
This had happened in the last week only. | narrate this because before you
impose a sentence or before you decide a case it is my heartfelt request to
all of you, see the provision, even if you have seen the provision in the
morning or in the earlier case, see it again. It does not cause any harm.
Don’t be egoistic as far as knowledge is concerned. You see all of us are

likely to do mistakes. Never go by impressions. 3R, gAY il Y <@, ¥ 91q
TE B |

You might have seen it 10 times a day, doesn’t matter. Let the Bar say
what is this Magistrate sees the provision all the time. Doesn’t matter.
Whether the offence is bailable or not, compoundable or not, what is the
sentence, it is better you consult the book whenever the problem arises. By
that you will not be committing mistakes and you will be guiding yourself
properly and you will not be credulous not to yourself also. You might have
seen that this is wrong. Am | not confident, | know this provision, | am sure.
| don’t dispute that, definitely you are confident, definitely you are sure,
definitely you are knowlédgeable but there is no harm in checking up and
doesn’t take time. There was a great lawyer in West Bengal. He was the
master of the Criminal Law and once a litigant went to him in a case under
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S. 379. He said get me the I.P.C. The briefing lawyer said, Sir why to see
the provision? | would like to see S. 379 again, there might be something.
This is humility. He must have been gone through hundreds of cases under
that provision. But yet he likes to see the provision before drafting or argu-
ing and that is getting the status. Not that he don’t know the provision. He
very well know what the provision says. The purpose of telling you'all this
is there might be simple problems but there is no harm in verifying the
same.

Another weakness from which all of us suffer is seeking solicitations. |
would like to clarify this. | have also this disease. Supposing you have passed
an order. That order is being challenged before the superior court. Your
order is affirmed. The lawyer arguing before you comes and tells you Sir,
your order has been affirmed. As a human being you feel happy. Then you
sometimes venture to ask the informer or informing person what was the
reaction of the Superior Court? What was the comment at the time of pro-
ceeding? How do they appreciate my order? This is soliciting apprecia-
tion. | have given you one example. You may solicit appreciation from the
lawyer in whose favour you have passed the order. How is my order? There
again he will appreciatée. My advice to you on the no circumstance solicit
appreciation or yield him to flattery. | give you one example. Two lawyers
went to argue a matter on the Section 145 of the code of criminal proce-
dure. Some of you might have done these cases because these are done
at very different level. A party was quite affluent, so he took a very senior
long doing lawyer from the High Court. The lawyer went prepared with
number of books and citations, Whether the notice has been properly is-
sued? Whether there has been real dispute with regard to section 1457
Whatever it is, he went with number. of books. The other lawyer who was
engaged, possibly did not have books or that much of knowleldge but he
has been practising on the criminal side and doing so many 145 cases.
After the senior lawyer kept the books on the table and this lawyer got
slightly baffled that so many books have been got, what is to be done.
Then he thought of a way, after lawyer who had got the books argued the
case, he told, this has really happened, that your honour you have been
deciding 145 proceedings since last so many years and this gentlemen
has come to teach you, your honour the Law. “GS[R JTY®! 1 T4 HIH ©.
| have told only this is this and this is this. So what happened the Magis-
trate got totally flattered. by this man and delivered the order in his favour
forgetting the law. The counsel renewed the books did not count the points
raised but only raised this point. He flattered the Magistrate that you know
the law but you are the father and mother of the law, everything of law. You
are the grandfather of law under S. 145 cases and this man is trying to
educate you. Purpose of saying this is while sitting as a Magistrate also
there will be occasions, situations where you will be flattered and do not
diswayed away that flattery. This happens everyday here. If you ask the
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counsel who has not brought the book, Your Lordship know the law. How
the judge reacts is another matter. But you feel happy when someone says
that you know the law or you are acquainted or you decide. Don’t yield him
to flattery.

Another aspect which is always criticised in a Magistrate, the bad qual-
ity of procrastination; i. e. to say if you go on deferring matter or adjourn-
ing the matter or do not deliver judgment within time. You are supposed to
deliver judgment within time as per the Rules which have been circulated
by the High Court and as per the Code of Civil Procedure as provided there
in, that is different. But it is to be obeyed or if you are coming across a very
complex matter there are some Judicial Officers who make out your way to
adjourn the matter so that it goes as far as they are concerned. The burden
is not on them. But my request to you if a compex problem come before you
accept the challenge. Decide it. Your decision may be wrong. You see there
is no judge who has never committed a mistake. Mistakes are bound to
occur but if you procrastinate, if you defer or if you avoid, that would only
imply that you are a judge who avoids. Let the problem be complex. You
deal it according to your capacity. You are been endowed with certain ca-
pacities by God and some capacity which you have inculcated by your ex-
perience, by your effort. Apply whatever at your command and decide. Put
an end to the controversy. Then superior courts are there. They will look
into it. But if you feel scepticle or diffident to decide a complex matter you
will be earning a bad name at the Bar. Here.is a Magistrate who is diffident
here is a judge who is not confident, here is a judge if you tell him the
matter is complex “X, $AH dgd CIgH oI, AP B put up 10 days after.
No, find out why should it take time. Therefore, when a situation comes
leave up to it and don't try to defer it which would only affact your own
reputation.

Last quality which you should try to possess, | have already said in the
beginning, you have been given the divine duty to judge your fellow men.
Bible says a man cannot be a judge of a man. But that duty has been given
to you. When that duty has been given to you, it is a noble duty and this
noble duty has to be performed by having faith in God and having faith in
your conscience. Meaning to say when you decide a case or adjudicate a
controversy believe in God that | am answerable to God and | am answer-
able to my conscience and none else. If you decide a controversy having
faith in the God and having faith in your conscience, | am sure the deci-
sion may be wrong as per law but nobody will be in a position to point a
finger at you. You will be a Magistrate with good reputation.

Today, |.cannot wish you success, | can only wish you that all of you
become judicial officers of this state with good reputation of which the In-
stitution can be proud of.

Thanking you all.
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Sfe IR 9 a& b I Rafa S oo # =€ on Il I
T BV T B § P UHRo # T B B IR 39S forv ag
FS TABUS] Pl ITAMET 2, W H SURUT ARl Bl IR IuRfay
RO AT gRT BRI oA ARy doff NG A Bl TaE |
gferoieror &1 AipT g1 TRy RI®T BaTell el Ui T A1ed &l
offe 9 &R <1 FIfRU e & SR BT 39 a1d 9 W (AT B Al
1Ry 5 wiawr # afe Tare @1 g wWero & U gar @1 gerord <
ST & do TR U ST B 6 TaTe <A @ ugE @ are” gl Sl
§ O1 98 W) SIAT ® A1 S 91 GREA A JATT [9 B Al T8 IHDI
@M & Ry Bl i afe widw 4 60 SRuEY A8 1 |
Teo] SoTToTd 3 @ AT ot TE B uTe & o ST g ue & el
¥ gg forgr Sum, 59 W9y H Wifa SFRe 1996 © IFRG Ul H UW
4. 25 ¥ yeifdg ol srgaiada |

foreft HROT 1 f gY yeRer § S9 QT SmuRIfdE AHel § SuRerd
QT B1 (IHI FIF B B FR) IRAd H Urd< T8l (a1 A
2 afog W U Brg g Y TE B @ o g fafka & 9 fF
Qe ToT Y IR § e {1 T § | 39 99y H U Uikhan diedl &
R 88 @ 3r=Id gTH SURAR qrad forw S &1 uraeg & St forg
S =IRT ORI 3ATaeas Ao &1 BT 5 AHdT § |

&1 AT F 9gd Q1 R W ) B @ e Wl @1 g §r
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B 2 fb 9 R AT 9 9 $9 H9 JATHRT W B, 03 N gF A OH |
g b 7 15 39 A 1 A8 44, I8 &I &1 #igH &1 & & 98
ardll 15 31 9 TS Al # 9 srawra R 29, W) Rafa 7 w5 gawon
Ted &g Frad & T8 B Tl R Al FR A forw U g @1 s
Srferaad 1 gadr B ARy aER | A aral TarEl B A HAS
Rl B A1 R N o g A SR AT § SuRerd F BR 919
1 foTar @2y R TarEl o e ¥ Sl €1 §X A SR
fFrRTer 3R R BldR dled € I 39 ke W A dledl Us, 39
DI &7 B Uy W T |

. ey B YHH TR ARY B Bl g A P gR T8 W T8l Bl §

fo5 Ao & gR1 foham Tarel &1 gorran 1 8 iR $9a 9/ dRT/
BT TR B TR gU € Il oSy ufye 1 |efda gore arfe iR
& 71T § a1 W @ T 5 a1 Bl TR B AR B AHA/dRE
Bl Bl ARG B SR BT T A1 A A AEY GBI B
foram # dieria AffeR) 1 JRien 81 Sel, S8l a6 q9 R gfes
ATHRY S gRT ATHIA HRIY S DI JoTg A 3 dTell TR BT 94
R 39 99y ¥ o w99 § O 5 o] SRel © 1999 & Uw 331
W BY & I AR B N AR a'd A1 A qab B W qHA
ARG & foru o9 AU &1 9dhd & | Tel @ 91ER & 19181 Bl dAd HRA
% 7 9RT 67 T4 69 € U.[. & UGl B UTed WA el & axraR &Il
2 o f afe gra= @ a1 sravae Ao g aifafiadr 89 | Ad
S T B |
. e D ghH TR B BRI S AR 8 WH W 8Ha Raed
FRYAR) aRe TN & 9Tl @ W 89 PRYaR) are &1 e a@l,
IS gd A f g/ TRIN & gRT AT H SATRIAUY] BB Sl
Jrae e SaT & SHB AP NG fdadd Pl & GHIvl H e
& O g 3R AR &1 ARTIN aRe AR ax fem S ' eiR
goHRo g Wed @ forg frad i ex e S R SEfe ey
T P 39 91 BT A € 6l Bl & b GHR G Wied B forg
fPrare 81 T B 31 TR HG § IRIBIY SIfadT Bl AdeA d Add qds
A Y S A;RY JA1 aRe PRI B W IS QI Ra Adferd
ofF1 @1 WS SN =fRu der are faifkd g1 =@nfey den S ey
@ e ufd AIRT @1 N g =@fde aifs Swel g RRTar) B [9raH
efo] 1 Y |
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. I Qe I Ade afven) @1 fafecaen @eg & rRred 3
Wed g SURYT Y& W HH HH ITd HUF 1 Td el Bl & AR
I O I Sad B f3IT T B I §7 MATRl Bl S DRl FHA
= ¥g fadw 2 R o 5 9 39 vaww #, R 9 SuRerd gv g,
TP B forw T @ gd-@d) 3R RIATRIRG 81 §rd & o 9 =arerd
31 fIRad ¥ udl o 8, S Bl THY 99ig 8Ia] 8, 99 AHYT & 9ial
M g el SR g9 Tarel @ BUF HfAs H B H 1 3 g Ual
B 8, 9 Rawd &9 & Aadl B |

. fY AR IE J O H B 3R TR SO 81 Al afd S "
¥ ey o7 & v g vem akikg d 96 fRF @t mEfd & R
fagRor qx7 & Bra ¥ A1 98 IRl G UM ARSRI 8 S 8 U
UTaeT= 437 (6) H 2|

6. Avita @ U W=

. I T & e Ry faedl wawer # 2 SR afe Mol gag o @
fe=Te @1 STH A UF A1 AfAF SrUReT B S © A1 3avdeh fde
A gE D o) gRT 353 (6) & W@ @ dvd (UG quRefa § A
AT S | B |

. IR B IURAE SERIY S B GTH fe <RI URT 325 S04, A1
360 TUX. B UGl & T8d HRIATE! T8l dxal g dl &1 IRl B §vs
® YT W GA T Bl IE B |

. yra: ot oIRa &R 999 9T geedTd & fAffgd PRI BT e
far S =nfe | afe smew ¢ off R Sig @1 geeme @1 gt weted
TR & I Uga a1y |

. YURT 428 TUW. & ded ARG & H 9 T Ry @Y @1 eRE
& SRR & fAvg wHAIG fy S @1 g I@dl @ dfed 34
ey A4 pH—o oy 4 A9 ear &1 FRg gEmor o aRuE HEie
4742 & 22.5.75 WA F9RA 95 =R I 15 1 17 den Aol
1999 WIfY SFRel # W . 373 ¥ UFHIG 837 & | U7 59 UBR Ty
duR =8 o Srar @ K9 98 o R H Bl srgfaen Bl © 6
SR fber fe=i e FRie # @1 ge 3fefran Aot aRe Al fafe argaR
TR TR ReTS # 1 A1 I« 2 |

FOLLOW ﬂlE PROCEDURE AND SUCCESS WILL FOLLOW YOU
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qRem™ fafa 4 g=1 fafd & sgaR STgeR
ARG GAIE, FaeR R
qrerare (9.9.)

A AL TG, FIER A, qreree ¥ e o gRed
fafdy & sfia SRIASR & yra |ufed & dag H foran & o1 @1 Tgd
fban S %81 8 | 99 IR R fAfY, e TS, SiF @ KD A
e fdaRoT 1 €91 H @ gU A FB I&TeRY IBIH W IHL Al
$Y YR Iad JId H QY Y ISTERON B F171 741 |

AW YT AT B 9 AR UISH] Bl Ia @ P ey 7 IffRe
TFGR B ALIHA1 81 al 2 TR Y9IE 9 HUS PR GHhd ¢ |

GRICE
e Y 4 SR g @t 2 iR 9l 99 vd srafdte
ISR @1 39 Fea 2 g9a forg gRem Al @1 we fea man &
T IR BT W YT B, g STARTCHR fHa 372 Ui d—
Tufed & fauro # gea: a1 Rigra yqga e 8-
1. 3fg &1 Rigr |
2 .35 &1 RIgr |
TS 81 ST 8 S 21,/20 31Aid 1,/20 379 31f¥% dear1 81 STl 2 |
T TRl H T4 qUiie A SATeT &1 fA9TeT 81 S @ 1 gfg b Rigr
& IR SAB] S U H FH XD YOI A 37 BT aRIER R
g st 21,/21 A
SETERYT UF FHI Al Ua o), i, wig, va g, U g3 BIS R ARl
2 3R 39 U 31 A T & T W R 2
1. WE B BIE A 9T TE B e gae &1 U @ gF Sifdd 2 |
A9 H -~ T — 1,8 F IHI AWEN) & HU H Tg W
far — 1/6 f e &)
319 IfaRTe & U H gAI- 1/2
dor g3, YA B I b1 A 2/2
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g UHR~— Il 1,/8, faar 1/6. G 1,/2 GF 2/2 319 372 A DA

3 fIw |l e B SIS S |
1/84+1/6+1/2+2/2

gfs T T 371 FEA TE B | A D D 3 DI A BT B AT 3

ygfy @1 @Ean A
218 6 2 2
2|4 3 1 1
22 3 1.1
31,31, 1,
11,1, 1.1

3x2 x2x2=24

g A1 P 379 A B IABT 36 24 B TAT & | ol 24 F 1/8 &I 91T

SN =3/24 3T |
s UBR 24 F 1,/6 BT 9T <9 Al
24 A 1/2 1 9IS @
24 W 2/2 1 M A A
s g 9t eren @1 AN e Sa |
3/24+4/24+12/24+24 /24 = 43/24

Il

4,/24 I |
12/24 A |
48/2 1 24,/24 3T |

39 e Sarel faaRa 8 M B | o RAaRa i @1 S 3y | &Y
B B AT A BT 31 gAY FUR B 379 B ax[aR bR fedl S AT

43/43 =

1

3 ugfd @ gfg & g @a € 9@ QA Al SUF B dedn

RSB GINECRIES

frar —

7

R

3/43 x 200 JATd M 9 W
Tg U BT A B |
4/43 x 200 JAfd 91T 9 W
ug fodn &1 3rer 8EM

12/43 x 200 74T 91 <4 U=

72 i @ 3 B

24,43 x 200 31eIfd M &9 WX

T8 T P 3R BT |

14.00 U AT

18.60 BT ATAT

55.80 BT I

111.60 5. T

200.00



2. ¥gE & Rigra- 39 RIgT &1 98 a9 foran Sidn @ 519 SR &1 379
A= @ 37 ¥ HH & R
SRTERVT - =11 AfAd AT A, I TG T G B BI§ HR AT & —
Ti— 1/8 #i 1/6, G 1,/2
am E B g
1/8+1/6+1/2 =
218, 6 2

2|4 3 1

22 3 1

31,3 1

1,1, 1

2x2x2x3=24

S S )

Tl — 1/8x24 = 3/24 33 G B 81T |
" — 1/6x24 = 4/24 I | BT B |
QA — 1/2x24 = 12/24 39 YA B BT |

TH UBR AN B W 3/24+4,/24+12/24 =19/24

3t 5/24 379 I =7 & B |

T e 31 fAaRa w7 1 e |]e &1 Rigra dEan g |

314 5,/24 379 &1 faaxvr Ry A1 vd g3 & Heg BN Aifh Iil D1 I
fAf¥ea 8 S0 9eraT F81 ST |Wdhdl—

5/24 ®1 1,/6 dAT 1/2 & 727 R9foa & & e forv fA=faRad
Tgld ST H AR S —

T BT 9 Td GA B A B UgA SIST S —
2
3
319 F{A 3T 2/3 AN H YA BT ;A 1/2 2|
ar 5/24 9§ QA H 9 B— 1/2x5/24  _ 5x3 5

2/3 o48x2 32

1/641/2 = 1/643/6 = .% -

5/24 ¥ I BT ;AW 5/32 B,

@ oA M 5/32 + 1/2— 5/32 + 16/32 =21/32
oA @ 9w O @ Ha [l § 21,32 3w fFer |

379 Hi BT 379 pral o & —
foraa forw 5/24 — 5/32
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= W NN PPN

kot Pl SR B B B2 e
=2 NN =

2X2Xx2x2x2x3=96

- 5/24x96 BT UFT &7 = 20,/96 qAT 15/96

T — 5/32x96

39 20/90 | 15/90 Bl el T R ¥ AR 5/96

39 5/96 A 5/24 A H P YT BN

ol |l 3 1/6+5/96 = 16/96+5/96 _ 21 _ 7

_ ; _ 96 32
rIfa et Ui U= AN B1 3 B— 7,/32
39 g U Al Tl B 3 Fdre & foly ga: IR dHRen gnm
aefi- 1/8 gt 21/32+ A 7,/32 '

8|8 32 32

765 R S
EEED

8x4—32

319 Uil BT 3 BT —  1/8x32 = 4/32 W
gl BT 3% B —  21/32x32 = 21/32 UM
A BT EM  — 7/32x32 = 7/32 W

T YBR A T BT 7 E8NT—

4/32421/324+7/32 = 32/32 = 1

39 JF AT g A B g S q9T 200 T
4/32x200 = 2500 BYF T DI

21/32x200 = 13125 304 YA &I |
7/32x200 =, 4375 J9Y 7 B
200.00

3T UBR B TP P R U< BT |
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YRT 257 ALY ¥ oiRd dfaar

fRafasr =marera &t IrfawRan
fasa AR RiE,
IR TN a2,

AN oo FAR RiE 9 Ay Y IAora AR B 9RT 257 @
AER AT B AABIRG & Gy § e fdavor Eu &y § gqd
fan & 3R WfAd SR &1 UHd dxd 39 IS & 719 A THEH
B WO B A B URMG ®R @ 3cd IHHRI YA B | 9
YR A AR THHIRAT Thd &= 9 v & IR = A Ferl
B |

OW B HaY ¥ AAF TGN 7 WY A@H A & U FIER IR
TFHR 9T B FHA &

ReICED
Ale : 7Y Y19 1959 # Ifa Rifde <mareal 7 U9 6y o 9
gal @ 9y § A gRel A4 Scoféd SHe ey & Hed § [He,
@1 YR = w9 A ST [BA S s gRY H arefiadr & fawmen
& gug fhar S Gedr ® 6 w1 g aRea 81 dedr g ieEr T8 |

1. U1 57 99 yfAal R g &1 Wi R Rifde are dun sa@!
gl -
Ife STRT (3) -~ SUHRT (3) F) B BISH ITQTS ATHRI & A
J AT BT PIE Afdd T 9 & Hiox Rifde a1 o 91 g, Ik a8
AR B &RT 44 TA1 50 B 3 IUWUS TSR & M & fdwg e
1 gARIE dal B A1 SHal URAHA 3 O S AR B AR | B,
dfh gfe Sugvs e 3 fol afdd &1 W@ 714 foran & a9 gk
B T IRGUS IABR B MY fRATF A BN | (7.9, 5T 3. 7Rt
19 1993 R.19. 113 S=g i)
2. gr1 59 (1) 59 vaoA & fog fft ST 3 a8 R SS9 ATIR
Y oG H B BR e arg afsfa 7 -
RT 257 AY. ¥ 0. AR & @vs (F) gR1 YA & WA & Jqae d
IoRA T gR1 OIRaA e & e # Rifde e are we@m |
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3. w1 () Rifde <mreal & sfdeRar
P @ WeH H =uer &1 fufde arg dF ad 3 aRim & erer dRerd
o Stram | (Wrerers faveg demeHt aig 1982 1.3, 292) sra: fifda arg
AT ST GHAT B | (FaS fAwg cedlard 1591 R, 174 gM@EY v
ciexur 1989 1.9, bR fAvg Ficem 1982 1.9, 64) 30 UBR & &b &
A9y ¥ T 4 Rfde e 3 & 18 @) a8 © ueaRI den JToRd
ATy U4 JejileR R AR BN | (E A wven fawg a.49. wog
1985 1.1, 216) ArFETE fA%g demaEHarg 1982 .17, 292)
4. g1 116 () @R A1 =t =g y-arferal d &t 78 ufa<t & ar 4
faare fafde =maem &t afdeRar afvfa 21
Rifder =marera O {6 are ®1 WeR B J—aifrer@l J gfgavon
HIA P DI AW IR T8l HeI T8 AR % Irova rireral o 2 |
(R favg =1 Rig 1968 &.UG. 1. TH.U4. 51)
5. URI 126 W bl ¥@H aTell @1 de@ell &1 fifda arg 1o af @
MR b o Aear B
YRT 124 Td 126 & d8d Ja&d o T I g1 U 9§ & AR
Rifde are g1 fban ST Adan 2 | (1eqvr faveg Seafdg 1978 (2) vw.dh.
Sy U, 237)
6. URT 129 w{derr gfd y-@wos AHed w® e <marea @t
rfSrprRan
3 S W Iora WiYeR) gR1 Ak BIg died a1 uRygEdr S
g @ Sue g Suyga ey & Awg & g w8 (gefierer
fawg Tfd< 1985 va.4. S<g U=, 452)
7. °R1 131 (1) AMFEIPR R 3 URde YEER & 9y | Rfde are

3 YR & I=TId RIfdd T & dael 39 ATI9TF ad] & IR 3§
faamRor a1 g1 RoTe! IS IONG WITAd F B § SUNRT (2) Pacl 36
<o # Rifdel 918 ® A Al B 59 IORG AT § gErER e
1882 & T8 &Td1 3T b 81 | $9 | H HUa1 9T 131 () B &=
NILTF B | BapT [Awg 8RR 1984 71.17. 422 =g =yrarerd, aor=m fa.
IGYoT 1980 1.7, 73, AT 3% 313A1 fAeg arre= Y U35 3R.
1971, U. 4. 1558) S=aad < MIT™T 3. 95T 1971 .76l o,
825)
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8. 4RI 147 ¥&IN aqgel & ford e R Rifda = maem &
K IBERIRGI|

39 ¥R & G 257 (W) & I uauE Rifde ge afea @fid) axa
731 & fAwa e T @ @1 Rifde <Irmeg @1 gvaey aR B AfeR
BN | (Srrdter f3. 7.9, ’199 1988 %1.f3. 131 S=a ~rrerd)

9. URI 166 (I) Ffuy =Rl & w7l A fufde =maem &
afERe afsta

gRT 257 (31) & a1 9 WA . afdfa smal &) vrs 3y gral
B G B aford fBa1 a1 2, < ufifhe Refie gae 1963 @1 et 34
& e Rifdet are I T wedl @ (9 fa. ager 1980 v1.fA. 72 8=
IHITed) R ISA T §RT B3 F9AH & T8 & a1 Rifda <amarera
37U AAPIRAT BT ITANT B Fha § AT I1a1 991 b o Favel B | Ho
araR ey [AIaiIeR 39 aRT @ Ir=id o drdt &l & Wl |
Heayol (yerars 3. 7.9, 3197 1968 .13, 683 1969 &.Uel. . (1) S=aaq
Ty, Hlerard, fAwg 3THRIT 1960 &.U.&. 105 S=a ~IATeid |

10. HRT 170 (31) ¥RT 165 & Soorad H Y T =rvl 3 " ¥ fufda
qrg gffd

39 WM H gRT 257 (I) Uy FRall @ 6 afe 1 W@l gR1 Rl
frar 1 & A1 SW I8 B3 @ ford Rifda are 981 o o wean €, )R
gfe &R 165 (6) 1 Seciu 831 €, fdhd Y &R+ g Peotl &g fdsal &
IcRTiIeR! Rifdel are IR &R qdhd & (999 fd. Sfoiawrd 1975 ?0.64.
400 =.7e1.5. 715)

1. a1 #77 @l &1 [Auert dn fda ae &1 sy

39 wed # fufde 9 &1 wWwu IuuRT (3) § aftia fewl & orgaR
Bred fHar S Il SeR S 8 g I UeTHR B iR af
TR USTHR Y WA ¢ Al URT 80 WU &1 UTel Nawad 8 39D
fordy o erewr fR=s @ we a4 fafka & | (Frearoft w9 . 7.9, 99
1969 <1.13. 201, 1969 &.Uel. 5. 403 S=agad ~gTerd) A=<d e 20 .
18 NAA. & aefiF fo F 178 A1 2 81l | a1fa dEvileleR $iY
a4 @1 Ao FR AHaT 8 IR T8 fH a1 B g BT FriRer T8 B
qadl & Rifda arg & o SR s 3. dflarars 1968 1.9, 101 3=
T |
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12. 178 @ &1 favyreq va Rifda ae &1 sy

Tl & aHe Ao @ FrarRdl # o 6 dadl gee S B ©
S O U AR BT A aG ERR B Al © 3 Deofl g JY BIg
TR HIE B avded] T8 (e fa. ggaaiie 1977 7R, 193
Soa NIRIET & gaTE [, SIReTaTs S Ue. AR, 1946 AMTEUS 312
Rifaet arg & aifvg oiRd et &0 yvadE 21 8l 9el & 12 99 Jdia
&8l) Vg9 &I 3. Ioivg quser 1985 1.9, 178 U 1985 W.Ue.Gl. 40 =9
T (8% 9 190N 819 U= {31 @l fAwres aon S YR 0R [39rer
1 <Tal fdan S e B o Rifdd =ararery ol @l =een @R AT
PRAT & A1 R AT I AR BRI Gardar e T1Y@r 1992
.17, 21 Q=g ~rgrerd)

13. 4RT 189 HiIwF A ¥ A @l &R1 g4 w1 vd Rifde =amarerai
o sfERar afsfa
YR 257 & WU (]) H I8 W< IUaY © b gRT 189 HefH A<l FUD
aTRa I &1 Y- gR1 G ey el $Y6 & U™ B! T
I & FH I 6 o1 @ fAvg 4 e &1 af¥er e =mareg @
TE B |
14. gRT 191 Wreefl 9 & YA aow Remd s Rifde =mre @t
afdaiRan afsfa

¥R 257 & WS () & AR Aledl B URT 191 S e A8l HD
B G Feoll ey O & A9 § $15 Rifdat are oo 21 e S A
2 JIfORIET HHTH 2539-3426—61 Aa—11 (Fam) s fA=id 5—-7-62
T ORI QT 26—6—62 @ IR ORI 191 &I IWIRT (1) & N &Ry
181 &1 IUYRT (1) & Ted Arodl PuB gRT AU & fordl 3mae 11 af
% W H IUETE AMERT & FHeT U9 B o |

15. 9”1 193 (3) P9 ATHR FHt TG va Rifda =, A areafsia

ERT 257 & WS (¥) & AR Afedl Bl &RT 193 & A A<l 96
T PIS ABR TG & vy § e arg afvia g |
16. 9RT 197 (1) Wret G g1 fHA T IR B 3R HH B forg

e ae aftfla

gR1 257 & WS () B JAR 197 & 31N Aroddl F9F gRT b T
3=RVT Bl JAUR BRI & vq Afdd e TR T8I B o Javan B 6 da
¢ SUETS AR & TR U fhar o doar B
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17. ©IRT 200 7T 7 37 & A1 AfYS ot & ford anfRia =medl o Rifaa
gre afofa
¥RT 257 & WS (9) & FFAR YA W R 39 Ao ¥ e e &
&R /A1 8l o S AHT 8 | :
18. YRT 202 YUl &7 ¥ T FY T Areedt Fud F grRATAd HA
& ford fifde are afSfa
2T B URT 257 & @OS (4) & AR 9yl Oy J Je@d fbar a1
e fbal Al PG Bl Feall feard oM & fawg F Rifde are g7 =
fean T dpar & ara: afeia B
19. HRT 209 W€l P! THac! & ford T & TR fFm w0 Rifde arg
afsfa g1
AR B €RI 257 B WS () & JIAR URT 209 H! IYURT (3) B
N fhell UfdepR & U % 7T IH9 & IR H Rifda =marerg a1 sifdrerRan
Jria Rifde gare afsia @ 51 v # o)1 (50) & 18 S=Ia% gdd §RT
aTiRe 3freer €1 i g |
20. g1 210 W Pt gfe A g Rifda a afsa
gRI1 257 & WUS () & JJAR Tl D Thaa] b B B gieadvol
frar S| Fryerer fAwg adiarer 1992 WA, 138 Td B g
geftemer 1973 .13, 363 @ 1973 &.Uel. . 754 =g =Ty (i afe
ueel YaT fBal M1 2 A1 deoll & a1 71 § 99 86 WR IneTRd Rifddt
are A S Ahal B | (T favg a@lera 1992 1.3, 138 S=
_1gTe1Y)
21. g=1 213 YA G & 98 W H | ANVER F AT W
fafda are afSa &
AR @ gR1 257 & TUS () & JAJAR Al fsharfaaq wea d
BRI & IrTavvl & IR # e a5 afdfa 2|
22. g1 215 W@ $ fhafaa o= @ @d @ wof 4 Rifda o T8
AT 1 AHT
gRT 257 & WU (%) & ATAR WAl & Tl & ARV (9 9o &
ar § fafde g afsia 2|
23. URT 248 IWUMAPT Y A YA TR Peoll IR o1 & ford TG ATIAI
A fafae arg '
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T UHR & Al § ORI 248 & A€ & T aew R ffdd are
T 80 WA A B o1 <7 & yvAN a1 S Fabar B (e orer
faeg 9.9, w57 1981 7.3, 350 V4 ¥ fdwg 71 1965 .Y
U¥.U4. 54 Tz Grgrerd)

24. g1 250 IGRIT ©U A Jbea Y W fd w@rlt & geRers den
fafda are

gRT 257 & W[OS () B IATAR JIfUd WU A dFeatl [Hd T fH W@l
S GERRIUA & o 37U ARHTRAT &1 SUANT el B g9 fafeay e
Bhad IoRd ATITed ¥ Fadd g, dfdd afe I3 WEAeR &1 g1 8 3R
FHeol D YT D A B P U 9l & A RNifdd Je A o d&man g
(Rr7aee fawg ST~ 1989 1.3, 178 S=g ~rarery Afder fawg ImeTraar
1985 #.4. dideil e 224 IIAIGI [d%g dq 1976 1.1, 146-1976 .
Tel. 5. 278 Fed <A YUiraTdie Wt fawg aeflener 1973 ’1.09. 363
Sz YT darEig A, THeaR 1964 GGG 279 ST <IATCT)
1989 ?1.19. 49 S=a grarerd ¥R 3. gycrd, 1988 <1.fA. 378 S=g
AT |
25. YRT 251 A€l &1 oY WReR § f[Afed g Rifaa are 4 afsfa g=n

gRT 257 & WS (H) & AR A6l & I WRHR & [Afkd 89 &
ey § 57 WHR B fIog are afoid B |
26. ¥RT 253 UGl & Soaigd  ford gvs fifda ae afSfa

gRT 257 & WUS (I) & AR ARG fHN s wnfia Suee
e g fH AR BT B U= B foIT Ioid WRPR B g U9 e
BT |
27. URT 255 Wl 9AT Y99 P HFSUS! &1 fAfed fbar o ffaa are

afsta & -

gR1 257 & WU () (1) & AR T Y9 yae & Areve fafka fHa
M ® |aY H gRT 255 & N 2, 79 @ favy Rifdd e afvta &
28. uRT 257 fufde ~marerm &t AfeRar va SHdr aof=

grRT 9 ALY, e Iuey el ' b 59 ffeai g Rifaer <amarerat
¥ arg P goir SuEfd @ T8 R a1 Rifda =mareat & aifderRar afdfd
el | (7.9, 159 13, IR 1993 1.3, 113 S=a ~rgrera $vaviiie fa.
TeUE 1987 1.17.189 =0 =1 4.9, oY fa%g gravaiiel 1976 <.
R. 175-1976 .U, 323 9= ~ATTT Igel Igle @l fAwg srar)
1966 X1.19. 493-1966 W.Uel.5. 1022 Q= ~qIIeid HRE fAvwg o+
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1965 ?1.f4. 511-1965 O.UcA.&. 3ME.UA.U. Sz ~IIerd ARE fAvg
e 1965 V.13, 511-1965 &1.Uel. 9. 315.UA.0. 9 ~IATerd [y €IRT
34 WfRife Refles vae 1963 & e alel ale gx Rifder ~rarera @1
STEBIRET GRIAT & 775 | Forvm 3. =gyor 1980 .13, 72 = ~raTera)
579 Al | Irova =rTerdl B AfeTRar € g ® | fifae =rarera @1 ug
gl 8 & IO rATerd AIREl A1 A8l PR @1 8 AT IT U I
I B AFIR RAfda =marera &1 7 2 | s 3. 9.9, g 1968
.19, 683-1969 &.Ue1.5.-1 Seadad ~ITeid Hlaciard fd. 3RIHvoT 1960
G.Ue.G. 105 S=g ~rared, foren dgarl a<ig d& 3. sm =g
1993 ?1.19. 403 3=9 ~ITTT |
aRT 257 AfABIRAT &1 g4 3R [Ray

ARG & e R F a1 @@ H I F [gra iR T8 uedRi o
FEAfa 3nfe | IRITerd &1 WA AfsTRar ura 781 & oien o Y & faeg
g 9 0 A § 39 UBR B AfeRar fAuaifed w18 gvE ora
=JraTera a1 Rafdd <IaTad § IS Wil § a9 SS9 ARl H U arufed W)
GAdrs T8l 81N | Mfd gIe fAwg gvHeaNiaT 1957 O.Ud.9. 526 qof
rrdie, Gerdl favweg @gdldae 1960 1.3, 34-1960 W.ya.o. 90 =
T |
29. YRT 257 3R ITd ATAT Bt wfdd

R 257 & SUYGHT BT UG Sod ~ATATAT Y S Ifdd TR &1 &I Sl
IH RA & ARGM & AJeoe 226 A 227 B I WG © |
30. a1 257 (V) fafy cggarfa (sifdaa) &1 asi=

gRT 165 B IULRT (B) dAT &R 169 I GRT 170 DI IYLIRI—1 AT
170 (T) I1 9R1 250 ®1 {00 FrfarfRal st a¥R <grarera ot
I ¥ fdfera 811 9 & #1 sfiaa o ot & anfew far, srggfea
S @ A @l e H 8, o ded ¥ Rfge aRue sifafem @ g
14 ¥ IUgY FRA B |
31. URT 264 Ig W wfaug AWel § or = gl

1 dfedt # srafae wig M 91a el v @fdd ) A 76 Ben
ST WHR ¥ Y TR Fa 2 |

YRT BT IS - 39 R H1 IS I Al B Algal & Iuael
F o BT 2 TN HRIT AR A Y R0 B 8§, DI ARHR D S
B1E 9 AU TS H B AR 99 99 AER [F @fdd 1 < a9 g8 Adfedl
& SUgHl @ g W R TE I | 1aed T8 ¢ S @fed dwi wwew
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A YA ETROT R B 3 URT Pl BT PR @ foIq T8 AawD & fob A
B W ARPR D=1 AXHR B 8 (e i< fafics 4. 7.4.
5y 1970 1.3, 299 (V== ~raTerd)
32. faey fAdeT -
mwﬁﬁwa?mqﬁ?ﬁgﬁmaﬁtﬁmmﬁaﬁ@m
wu B IfAal & g & ford 7.3 Y3150 Al ) IF a@ § B g [Pl
URIS I URT 257 &1 AAAIDT A P | I8 @ hael Rifdel
=TTl @ Y aot @ Gafie € SR gdH o g aRved § faen
@ gfe | FETd B Fhdl © |

[ S G — | S, S — — = S e s S
! GNIBE

AT R 2000 @ R 7 B I 3eR FINH Bl gs ¢ |
e fdaver 39 UHR | MO0+ Uil § §eNgs aR o |
® U 398 Ufdd . 7 UV & T W URIeTs |
@ US 398 Ufd %. 10 T RN & UM WR & UMD |

ISR | |
g% 400 F & U B, 2 F P IR D wWH W IR e &

|

I

|

i

|

|

|

e

R )
| @ U 401 A ¥ dfdd $Al6 2 § Oy & I O @ | I
| @ U= 403 IR & Ufacd & 10 H TIWON H I W AL | |
l o uys 403 SR % R . 23 # o= & W R FE | i
:o q%m.mgsﬁéfﬁﬁwma%wﬂq?mqﬁmqﬁaﬂ:
I H 1982 & AT W 1987 | I
le uowma9fceflem 4dan 1M 17d @A wan 1. A 101 |
I o U 3. 485 fee fe . 34 % Judicial @ ¥ W Investigating | |
: ® U m 501 feT fdT %. 53 H Appriciation & eId tr\fl
I Appreciation | I
| ® U< % 517 R fee fde . 83 # Relevant & 3 Factors & |
| foremm | |
| o us % 525 W f2e e % 98 # Complain @ @ Compen- I
: sation fora | : :
L 4
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URTIAH YHRON H FHSI

gESIwH faw] At
&< Ufhal AR (SU.9.) B] URT 320 & YTaLTH YRl H ORI B IHT
(rarSf*eT) & Ha H | 9 @™ AUE. B WEE B o § 31w
Y 8 | g1 320 (5) & UIaETHl & MR fh=dl i da =i ifdresriron
B I T BRI I8! & g UNeror Ppensti F A 59 vy ¥ B IR gl
P THIET S BT 9T a1 B | 39 vy # gafa 7 fsrar ff sma @i

& Ay SURT 320 (5) TR |ad w9 ¥ fid= &t &1 =Ry |

JUH. (FIER gfhar Gftan) & faiia o= & g 7 safa 2000
(3TRAT) Use 421 WR o foran S gt 2 | S okd Bl o YR g9 §U
Y. 9. ¥ Acd o (M) & AT H 98 o B | RIS yhRon §
O & fae w9 @ A (FUTSTS) e & UANT gl g1 od
HHT T T A IS 968 & TN HRA K& |

TU. @ URT 320 A1 9 H fAvad 8 | ORT 320 9T 1 S JURELL B
fawa #§ qoiF a8 S IR TSRO AT & A B A &
TSI PR Fhd & q1 ~IRITeTd Pl U ATAS U3 ThY SMAT ST AP
5 TSI 81 a1 8 a1 YHIOIT BRd TRl NISIHM B MR A AT B
fegm SR AT 81 e AAYgerd B arvHeR fbar ST | €R1 320 9N 2 I
AU H IEA @ fAvg H qar ® O veda: |marerd, v |ame
URfe GAaTE (SRE) |fdd B | (@TOARe) | AR o B fh e ae
T AT <1 S den VAT orgafa e ueEna @ v &g UeeR Tl
RIS O PR HbN g q9 Frarerd VAl AR B AR A ITSHAAT
ARG ®R AIRTYl B IS & MR A ey 9ifd sym | I urasm=
¥RT 320 (1) Td 320 (2) ¥ 09 w9 # ¥ 2 Rrad rmy @ uepfa,
IR P YRT U9 I8 Afdd RSTId §RT TR BT A fban 51 Fherl & |
JULRT 4 () Td (W) 39 Afdkadl & fawg § IR0 a1 8 O =9l W
B I TR AHhd O Afea e Fafaa & ero v 76 &R 9aa
21 IUURT (3) # garm ¥ &% aw1 320 (1), (2) # affq Ry & FER
(@fdeHe) ar g (3eFe) W THA B ST Ul UaT Ml ORI ' | g
TR BIAT IT AR BRA B JIS °RT 511 ... B 3fafa Ry 8
Jeaiflad UragTi & 3rgd oA B S d@war 81 &)1 320 (5-6) &
grae= 3 gend 2 6 e W R <amarera Y 39 graenrE & 3fad
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IS R B AR T @S| b W A § 5 ondra @ R
qTery VT R B AR < | 3R g 320 (1) @ A WHIA B
faremRoT =TT (ST BIT) & A STHNT T @ ATaRASHT TET ® offdhd
gfe R <RI gR1 yaRv 3ifam wu 3 fFofia v f&an &1 den fofg
& feeg el sreral RéoM @i & a9 oowTy S 9T 320 (1) S99, &
afvia sroRmy Al @l 7 8 R @ sl /it N Rafd 81 srgafa o
MATIH € | T 91 RT 320 (5) @ 320 (6) & WA I W B WY |
¥RT 320 (7) @ 3T I8 wagH & & afe aiffged @ swfifg & aro
foreft srovry & forg @n @ aftia g & (U1 75 Mg ) o1 = fem & <€
H &S B A U SR BT IHA A fbg1 S | ¥R 320 (8) W IE &wIA
g b uaxor § I ISIEAT 81 S 8 a1 IR STORTEN &1 39+ 81 STl
2 g uRvmHa: Afgad P IoolRgd URIET A IIVHE a1 ST =
HIET ST | WTGem= 320 (9) § %el & b 1Ry &1 ¥\ 8RT 320 SU.9. &
IUFHl B AR B a1 SIQm, =yeq 781 | I 919 BIel § olfdd e
fafer o gemior 3 BiSTEal S~ &1 I & | &1 320 (1), () # Fad
TR g5 wfedr § R sl @ vy ¥ vmg 89 9 919 qars £ 9
fee o arfaf e & sfavfa afed vl & fawy 7| ard: s srfaferam;
@ IfaId gfed IR & ey H F1 86T | 3iaa Ty Rigia dad g8
g Aol g & afe 0 9w ifdfem & sy &1 S9 faf ey g
YA gATa B 1 ITSHATAE] B SR ARl | dife 99 U, B
U A B Td 91”1 320 (9) @ TR 320 (1) (2) H TwNy Irwwe &
SfaRed =g ffl aravre # SoRiy ofHa 81 81 | oIfdhd Te g
Sl fAu¥Ia B | vA. AigT ¥l fA. wavTor €. HToiRig 1996 W3R el o,
1010 % ®71 ® f& w1 138 webry forgdm afdfem (RemfRrgee swede

Tqe) H "fed IuRY B ITAF 8 Fhdl @ | A= sRo S S geia A
TIMT & 9 39 UK 2 |

@ a@'mmwnm@ﬁzﬁgﬁwﬁa@ﬁmﬁqﬁﬁmm
&1 g3 Bl o o win o 5 oy ifRml & ol B |
FORTY A ARG & T DI T | 39 7Y ffrEm H g8 wraen FARRa
R fer B | (31 3y Ml & foy e g U, R el 8l )

@) g8 & A0 fAfm d gry 320 (9) &1 Sirs fear T @ gRvmy @y
S wrEu 3 ffHt & forg o A€ B
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(¥ T fb a1 320 (9) TUA. ST UTae= QR g€ ufhar |fkar & awi
/345 H & A1 | AP 9RT 345 (7) (RN <€ ufehan @ftan) ¥ o1 & 5
No Offence shall be compounded except as provided by this section
(rafa mEfd & IRy AH) | IORAN S AR 7 AIR Frded

sevdler fa. o e gofeciidl gis 1993 ¥ 3R .val. & 1191
H g1 39 fagra ifAfem &1 sxy ey T8 garan € |

[aTeg ATTd o 4RT 138 WIS for@dd Afdfa & sidqita o=
B AN DI T AYATETHD YHR0] & w0 H 773 < oY | [ . Srerfdar
fa. &Raron 157 (2000) 1 ..M. 762 (2000) 3 Y IS 349] I8 UH
o & w9 ¥ enfia Rigia 981 8 9 |aisa Ty &1 98 1 UhHd
AMIFRAT & T H o |

39 FHEA VAl BIs FFRAT 31 A1 A w1 Jaeid Aegd=
B, IeclRgd g B Yuieyd | U U WHEI U4 3 UG Tl Pl
g | B TS ufchar AfRdT 1973 @1 URT 4 9 5 H1 T9Y ©U I AT T4
gRT 6 SRl FATHI Tae BT faaq o | 791 uer Rf a3y 7 =Ry a6t
© Afgfd @) Yose d g=l @) ae, favg | |99t 98 9w & aug
T SR @l g I R &= U0 a1 € S 991 @], 79907 |
et 0 d el B | T 910 OR1 320 (5) SU.A. B vy # o § wEw
R qma fidw - e o <=1 '
gRT 320 (5) < ufshar AR @& yau™ 39 USR &

9 JfigeRt faamoned e # fear S & a1 59 98 Aeiig B
SITaT 2 3R 3rdia «iffad §, 9 ofURIY &1 IFH, JRAf, SS9 <ty &)
gollold & {41 argera = fban smom Ry g8 gge fhan T 8, a1 s
AT ardiet g I B |

IS IFAE 39 UBR -

320 (5). When the accused has been comitted for trial or when he has
been convicted and an appeal is pending, no composition for the of-
fence shall be allowed without the leave of the court to which he is commit-
ted or, as the case may be before which the appeal is to be heard.

319 39 vIR] &1 fAvelyu dedl g Sw f& SHar [erd IETed § 9l 9F
aRRerferdt # Iof=m ymifrd &1 |edr 2 |

U fawy Aifiged @1 fdare & for gue &% &1 ¢ | Jfa I s
AH STRIY U5 X< 6l € Sfiell & ad T 3G IISHAHT Tl bR bl |
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3127d] AR PIS YhN0l T T gIRT A0 AT & A1 3 Arrerd dd ddb
ST FE] BRI Feball STd T [ YHRUT SHD AHT HiAe (SUIU) BT
gge 7 fan W14 | A% 48aT o @1 & | I Pel T b afe srfrge
31 AR (Fhews) w R o § R odi wifdd & o1 T8 e
R RIS @ g SrEf < S ardier g |

I F GRT 248 (2) 1T URT 235 (2) B ofnTd anRig SifRgE
(Pfears) AMga $ 79 a6 Aol (A=) el Qa1 o Fbar §d ab
o TN & Fay H W T GA 94 | AT ARG BT S9RIE 19 9 A
A UHRT H I B W BRI B B AfHIRAT FA@ (Functus officio
Haer ATfhRIsN) & B 8 | a9 § 9F T4 GRS YHRON Bl A W
Rerfa 2| aifgam @1 (1) Rig W (Guilty) T, (2) a19RTE (Convict) BRAT
Td (3) <fSd (Sentence) HRAT | 3T UfhaTgel B WR & RATT USHR
Had (Functus officio i.e. one has discharged the duty assigned; one out of
office after doing his duty; deprived of official power) BT 2 | R Al &t
17 gl 9 & Af¥e fRIaT 91y 8 GHal 81 9@ [y URT 354 9. A
HISIT T g AR 3. R AR (1995) 2 G.Pl. P 513 P AW
g o= we & o,

S. 354- Judgment becomes complete and appealable only after
conviction is recorded and also sentence is awarded

Under the Criminal Procedure Code there are two stages in a criminal
trial before a Sessions Court, the stage up to the recording of a conviction
and the stage post-conviction up to the imposition of sentence. After the
conviction is recorded, Section 235 (2) inter alia provides that the Judge
shall hear the accused on the question of sentence and then pass sen-
tence on him according to law. After the court records a conviction, the
accused has to be heard on the question of sentence and it is only after
the sentence is awarded that the judgment becomes complete and can be
appealed against under Section 374 of the Code. Rama Narang v. Ramesh
Narang, (1995) 2 SCC 513 : (1995) 83 Comp Cas 194.

9 TR & IR 12—13 TG 15 DI 1 39 Ha¥ ¥ &I S+ A1y |
AR wU A T8 d1d AqE 37l 8 b

Ceen The appeal Under S. 374 (Cr. P.C) is essentially against
the order of conviction because the order of Sentence is merely
consequential thereto; albeit even the order of sentence can be
independently challenged if it is harsh and disproportionate to the
established guilt. thetefore, when appeal is preferred u/s 374 the
appeal is against both the conviction and sentence....”
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B Ued IuRAT 01| I 39 vy &1 faw T8 2 5 fod gewor &
Y D1 ASHH AFY IR H a9RIg (Siaacs). urar Afd anft 248
(@) T1 235 (2) TU B UhA & AT FRAR! A9 B A T 98 AT
3 W W I ER B GHAT & AT T | 39 TS P A R
@ A1 9”1 320 (5) # IV ‘Hfaacs’ g P FeH IR B Afb1Rar
AT B ¥ T8l & | [Auwd s aR1 320 (5) ® 219 Rig & 3 o @R
A1 amen B 3R g emen 2 ordia &1 fhan o afe faawer <armerd |
fxil gfda 1 a1 324 WEf. & sfa Rig & U 8¢ | g &
2 37UAT gRT 307 B 3IRMT & YA § 324 MEf. & i Rig W urd
Ay g fbar & @1 A1 afk SoRifg W & 713 ordia g8 &1 781 & &) |
Jo79 #7a @ 77 9o R <1 9@ g & orfl faru <mrem @ arm &
yeRYl Gifdd & 9 gl ReRel < 98 99 $8 3% GFdl § o °8
ufshar Gfedt & i S B B [eH B |

1 S 9FT @ TS 1 B 1996 U5 18 U¥H 14 &1 I qq1 § 7
IAH IeailRad FEIAl @1 ) 3@ & SEH W IFERT B gTd B GATd B |
q g 39 UPR €| _

(1) 1990 [.#1.3. wWferde g 63 adik s@iad fa. ©e Rrd dfda

TR ¥ [T AT 1 WG B gRT 324 # 7ol 7 541 |

(@) veImgsR 1974 J. @i, 1744 il fa. wog 4 9 T€ Rafd &
(3) 1993 ¥.3R.TA. 5. 404 (B¥er) 4. gmIg™ fA. 15T 7 “The KeralaHigh

Court refused to accord permission for compounding the offence U/s
420 I.P.C. at a stage, when the accused had been convicted and con-
viction had become final in Revision and High Court had no seisin

over the matter.”

sl UBR 1980 b @l &. 583 BIRRAE 1. wow A Rufq a8 ot f&
ThRo] ‘AR wU A FRIET @ T oan @1 B W FrdarE 9w T8 R
ferRoT =TT ¥ IMRIATON Bl M.E.fA. &Y aRT 307 B < SI9RIE DR
gfea ) fan | Sa =marers 71 323 Ud 324 WI.E.fd. ruREl uran | T $i
foRTAROT 3.10.1978 B B 71T | Sod T A 19.10.1978 B AT Bl
3MdeH IF I8 Ua g & ST e g1 g &L 3.10.1978 @1 307
M A & 9T TSNATH AT [IRIY URT 323—324 H SI9RIg I & BRI
TSI IR B Bl AABR I 837 | q9 S=d Aol - bel 37d
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19.10.1978 B ITPD AH YPU oifdd Tal & 7 IO KBR Bl
R 362 Uh UR] 482 S UM, B T Seaig=ird B |

T A g fF. &l SRl 41T 11, 1910 3@ SYSHIIA BIATR
BIE ge 496 HRIHY 3. TART BT 8 R R |=mrera | 325,/109
TEf. # IR B Fon & FF AR 7 323/114 H ARG RSP AT
A W AETeg W FRd I A foran 39 'S W W IoiAH Bl
ATIE UF el AR B | A1 37y e BTR @ ey § RS g3 |
d1 T8l ST 81 |l | IHH U a1 HecdyUl & I PEl & b “when

an appellate court alters the sentence to one of those mentioned in this
section, it may allow the parties to compound.”

RT 320 (1) T4 320 (2) 1 &RT 320 (5) & Y UG AP AR
BN 9RT 320 (2) ¥ W vwl ¥ FEl ¢ b SH weuH W SeiRad
JURTET BT SUIET Pdcl J&I ATAT B DA s g H Ul
T afdd 1 &1 320 (1) 9 QA1 §© W) 781 8 | W & g1 320 (5)
P Ieol@ W 2| T TR 389 91 T8 & & o9 ~urarerg # g adfda
2 98 AT AURIE] BT ISNET A1 SUIHT R Goball & | U1 BT A
TG B |

SRl T”T TR 91 e @A B fb ORT 320 S, & UEHEl &
3T FhROT BT ASIAM A6l Bl & Al ASHAH A7 R § &
TSIHETHT BT UG RIS A1 J9R1E Yhvvl H 99 I8 W & dl UHRol
AT B | IS FH IR IS AFG € g ST 81 T 8 al &l
THROT AT BT | €7RT 320 &.W.9. &) aTdell TE1 91d ardl € | 1968 o.
Uel. 5. U 1050 159 3. $%g9= &1 gia 1l J21 91 Jarai & ol ($fEer
39 o1 AST SF & ©Y H L IR BIal & B | S99, FRT Are 1986
1 BT WM 4 G5 3387 @t U 6. 23 B {Y 3 N Y & AT IR
Afed 39 UHR UK PR &l B

23. Charge for a different offence, whether maintainable on same
facts.

A composition has the effect of acquittal only in respect of the offence
which has been compounded, and not of any other offence or offences of
which the accused is charged in the same case and only as between the
person who is entitled to compound, and the accused with whom the com-
position takes place. The composition of one offence will not, therefore,
bar a prosecution for a distinct offence with which the accused might have
been charged on the same facts.
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The Code contemplates only compounding of offences and not of cases
as such. The acquittal contemplated under sub-section (8) is only of the
offence compounded. Such an acquittal does not bar prosecution for other
offences not compoundable and not compounded.

What this section provides for is the composition of the offences con-
cerned and not of the right to proceed in respect of that offence. The of-
fence must be kept distinct and separate from the right to prosecute for
that offence.

Whether or not a complaint or trial for a different offence would
be permissible or barred under Section 300 would depend upon;

(i) was the person in jeopardy upon indictment :
(i1) was there a final verdict, and

(ii) was the previous charge substantially similar to the present
one.

U A TR 39 PR & —
Aslam Mea Vs. Emperor, AIR 1918 Cal. 238 (2), regarding Section
345 Old Cr.P.C., it is said that :

“In this case the opposite party on whom the Rule was servd, does
not appear to show cause. In his explanation the Magistrate before whom
the case was tried, states that he does not think that the compromise
petition could be accepted at such a late stage, when the judgment was
actually being written but a case may be compromised under S. 345,
Cr.P.C., at anytime before the sentence is pronounced. We accord-
ingly make the rule absolute and set aside the conviction and the

sentence passed on the petitioner. The fines, if paid, will be refunded.”

31feres TGN & [T U.8ME.3MR 1920 A 245 = 20 fb.<1.91. 832
Td U.MME.3MR. 1915 goeEie 8 (9) = 16 fh. a1, 247 &1 M <@ o0
qHaT 8 |

gRT 320 MIER H W¥EH IR P AY I A WEfd B gy I
JORIET W YA B A A B | I G H S quied by e g g8
g FHIRIG fHy ST 38 8 S @RT W84 B SUAr 81 | | I8 |RieE
P AME TP & R 147—-148 WG & Fed H IO FHR AT TE |
AU, 9T IAEI & H{Y GG U OR & [dog 8 U 8l 8 olfdd
ArTEsie gRId 1968 O.U.G. 1050 (S1.d1.) w2 . $@9= Ud 1990 TH.
f.Ue1.5. 123 MHerer 3. e B Adhd £ | 3N gid 1986 (1) wH.GL.
S UA. Al 2021 3feavr fa. w19y, 1979 (1) fa.=1. 91 erRifdE fa.
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W, 1970 HLIR.UA.G., ¥ fd. Ivoiler | Falzd =mardd = ¥997e 13,
TSI 2000 (2) fa.471. 48 ¥ 304 WA 2, 324/149, 325/149 U4 323/149
y1.2.fa. & sreria oA gafe <rarera @ AfSaRar & siaeid fhar 2
T f& aRT 320 Y. B I |

T8 U8 9 W &I G A © 6 USRI H FHeid g Ifagad ol
SR ffFard T8l 2 | I &g ST BT AT UF Td o1 &1 &
TP A1 W IR B S Fad € | o {6 aorer . wrow 1987 (2) fa.A.
227 14 g@egrT 3. o7 1986 (1) fa.a). 126 # Faran 2| '

faferes ferae gwara 99 *8 S @ 98 REdE uihar | e ueR
IR GBI H Ufha1 30T Sl 2 S I dxE Il H dol STea,
T {ARAT H YEd §U =R BY | BIF A GHION H A <1 B, A <
g =nfe faas o1 ard & | a1 =g gl § Seaflad Rerfedt &1 sremm
e 49 @1 TN R ©g SUATN B8R | aRardl @ sfiged ag ® a1
TE T8 919 398 A¥Ha RUIC 9 ARwar) go=md sHen sifed ggam Rre
QI BT | T8l AT JeeHTd 8 8 a A Reafd T 81 5 S @ o 9@
A1 B BT A S BN | HSARAS B TGN, GUH o Rare arferat
% AT M, A e A A B AMGT B Sl | Srfaaei
uge [quge qea forgar o 1 =12y | 39 9ay § 99y fFa ifRe 2000
F Y g 421 H B B

AT ufhdl H 3ahT I fade g, fafe graer @ =g g 2
IHB] GTeT AT BN | J§ ol JaIRS A 2q & |

IR IocilRga Aty fA=mRoer & gvema gaxvr ¥ amefrer def R
ST =1fRT I8 UReY & w9 H Far Sff I # |

gRT 320 (1) & 3r=<9id :
fa-r 01-01-2000

1. 7Y, 399 gR1 ULl sft vl emf |
2. IR |fed AN A a4
3. GRS FHHeA T SR |

4. ORATE) HHeN @ AMMGad o YT 3MIeT F RT1 320 (1) U4, B
3T UBROT H SRIUG SORIE] @ WM B URGA bl | Jdcire b |
IR & favg OR1 448-326 Mafl & aravia o9 fAffa fv v &
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T & aRT 326 M1fA. & iafa oty I S 2 of uRT 448
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A DEBATE

GRANTING OF BAIL BY MAGISTRATES, HAVING NO
JURISDICTION TO TRY CASES

P.V. NAMJOSHI,
DIRECTOR, JOTI.
Hello Friends !

After the judgment in Gangula Ashok Vs. State of A.P., JT 2000 (1)
SC 375=AIR 2000 SC Page 740 the same question which used to be raised
in the previous decades is being raised again. The question is whetherin a
case which is not triable by a Magistrate has jurisdiction to grant bail? This
problem which is always posed is because as a routine we do not go through
the provisions of law and on assumptions we come to a conclusion. Even
during academic and judicial discussion, we, Judicial Officers generally do
not refer books. On the assumption basis we can solve the arithmetical
problems and can come to a correct conclusion. But in the field of law we,
Judicial Officers, cannot come to a rational conclusion on assumptions only.

The answer in law is always open ended answer. But at the same time
it is only because of the fact that different reasons are being advanced at
different stages and the matter is approached from different angles and
under different circumstances. That apart we must develop our reasoning
power to discuss a problem and come to a reasonable answer. Whenever
such type of discussion crops up about the question posed, a reference is
always made to citation of Gulam Mohammed Vs. State, 1959 MPLJ 322=
AIR 1959 MP 147= 1959 JLJ 227. Generally the citation is being applied
by the Judicial Officers without going through the ratio of the case in the
judgment. In fact, that judgment relates to the Old Criminal Procedure Code,
i.e. Criminal Procedure Code, 1898. That judgment rests on the provisions
of section 54 (1) clause 9, Section 60, Section 167 (2), Sections 497 and
498. The facts of the case are as under. The extract is from 1959 JLJ 227:

“The petitioners were arrested by the police of Ujjain on requisition
under Section 45 (a) from the Dy. Superintendent, Police, Madras
stating that they were charged in case before the First Class Magis-
trate, Trivellore, under Section 9 (a) (b) (c) of the Indian Opium Act
read with Section 109 and 120 I.P.C. and non-bailable warrant for their
arrest had been issued by the Court. The City Magistrate, Ujjain re-,
manded the petitioners to police custody on four occasions before whom
they were produced. Petitioners’ application for bail was rejected by
the City Magistrate, Ujjain on the ground that he had no jurisdiction to
grant bail. The Sessions Judge also took the same view and rejected
the application for bail. On an application to the High Court it was held:

(i) That though the Magistrate had no power to grant bail, the Ses-
sions Judge could and the High Court can release the petiticners
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on bail to appear before the City Magistrate, Ujjain and in the
mean time direct the Madras Police Officer to produce warrants of
the Trivellor Court, Madras State, for the arrest of the petitioners.

(if) That the powers of the High Court and the Sessions Court under
Section 498 are in .no way controlled by Section 497 Cr.P.C. and it
is bpen both to the High Court or to the Court of Sessions to ad-
mit a person to bail on good and sufficient cause in any case. [l
would like to attract attention to Sec. 81 Cr. P.C. (new)].

As regards Sections 498, 61, 63 and 497 (Old Cr.P.C.) the High
Court said that the object of Section 60 Cr.P.C. (New S. 56)-is that the’
accused person should be brought before a Magistrate competent to
try or commit with as little delay as possible. The expression “a Mag-
istrate having jurisdiction in the case” clearly means the Magistrate
having jurisdiction to try the case.

The High Court Further said that, the provision in S. 60 is that
the arrested person shall be taken before a Magistrate having jurisdic-
tion subject to provisions as to bail only refers to the powers of the
police to grant bail. If the police in its discretion do not think it fit to
allow bail to the arrested person then have to take him or send the
person arrested before a Magistrate having jurisdiction in the case.
Section 61 (New S. 57) is concerned solely with the question of the
period of detention by the police of a person arrested without warrant.
This section does not deal with the question of grant of bail.

Section 63 Cr.P.C. (New S. 59) does not confer any power on any
Magistrate to release a person on bail. It only provides for the release
of a person arrested without warrant on his bond or on bail or on his
discharge under the special order of a Magistrate. The release is to be
only when under other provisions of the Code, a person has been or-
dered to be released under the bond or on bail on his discharge under
the special order of a Magistrate. The special order of a Magistrate
contemplated is “a special order of a Magistrate under Section 167
(old and new). The High Court further added that if a Magistrate has
no jurisdiction to try the case, he has no power even u/s 497 to grant
bail to the person.arrested.

Regarding Ss. 54 (9) and 54 (a) (New S. 41) the High Court said
that the power of directing the arrest under S. 54 (a) Cr. P.C. of some
person at a place outside the local limits of the jurisdiction of a Court
is wide and has to be exercised with caution, circumspection and on
substantial reasons.

Let us see what S. 54 (1) ninthly of the Old Act says which runs as
under : :

“54. WHEN POLICE MAY ARREST WITHOUT WARRANT :

(1) Any police officer may, without an order from a Magistrate
and without a warrant, arrest :
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Ninthly, any person for whose arrest a requisition has been
received from another police officer. provided that the requisi-
tion specifies the person to be arrested and the OFFENCE OR
OTHER, CAUSE for which the arrest is to be made and it ap-
pears therefrom that the persorn might lawfully be arrested
without warrant by officer who issued the requisition.”

SECTION 60 OF THE OLD ACT RUNS AS UNDER :

“S.60. PERSON ARRESTED TO BE TAKEN BEFORE MAGISTRATE
OR OFFICER IN CHARGE OF POLICE STATION : A police officer mak-
ing an arrest without a warrant, shall, without unnecessary delay and sub-
ject to the provisions herein contained as to bail, take or send the person
arrested before a Magistrate having jurisdiction in the case, or before the
officer-in charge of a police station.”

The corresponding section to Section 54 is Section 41 of the New
Act and the corresponding section of 60 of the Old Act is Section 56
of the New Act. Section 41 of the New Cr.P.C. also states about the
powers of the police to arrest without warrant and there is no conflict
about these sections for answering the present posed question. Therefore,
before applying the judgment of 1959 MPLJ 322, we must compare the
provisions with New Cr.P.C. of 1973 (1974). Once we go through the provi-
sions the subject is very clear and perhaps the answer would be unam-
biguous, reasonable and rational also. The important factor is reading Sec-
tion 437 of the New Cr.P.C. (Section 497 of the Old Cr.P.C.) The part of the
section is reproduced in a comparitive tabulised form so that it may be
simultaneously and conveniently perused : '

OLD ACT SECTION 497 , NEW ACT SECTION 437
WHEN BAIL MAY BE TAKEN IN WHEN BAIL MAY BE TAKEN
CASE OF NON-BAILABLE OF- IN CASE OF NON-BAILABLE

FENCE : OFFENCE :
(1) When any person accused of (1) When any person-accused of,
or suspected of the commis- or suspected of, the

sion of any non-bailable of-
fence is arrested or detained
without warrant by an officer
in charge of police station, or
appears or is brought before
a Court, he may be released on
bail, but he shall not be so re-
leased if there appear reason-
ablé grounds for believing that
he has been guilty of an offence
punishable with death orimpris-
onment for life. '
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There is vast different between old and new provision. The differ-
ence lies in producing the accused before a particular Court. The art
of reading section 437 (new) is not to read some portion in the begin-
ning and then to read and understand this section. Part of Section
437 is reproduced in plain style or | will reproduce Section 437 in this
style:

“S. 437. (1) When any person accused of, or suspected of, the
commission of any non-bailable offence is arrested or detained
without warrant by an officer-in-charge of a police station or ap-
pears or is brought before a Court he shall be released on bail”

That is if he is produced before a Court other than the High Court
or the Court of Session. Thus this part of the section does not speak
about the powers of the High Court or the Court of Sessions or of that
Court having jurisdiction to try the case as court of original jurisdic-
tion. That court may be a Court of Magistrate having jurisdiction to
commit the case for trial. In simple words it speaks about the produc-
tion of an accused before a Court other than the High Court or Court
of Sessions.

There are four different words which are being used in relation to
the production of an accused before Court (not High Court or Court of
Sessions.) The first is an arrested person, second is detained person
without arrest, thirdly a person appeared before a Court and lastly a
person brought before a Court. Again we will dwell on the citation of
1959 MPLJ 322. The old Section 60 (S. 56 of the New Act) says about
person arrested to _be taken before the Magistrate or officer-in-charge
of a police station. This provision relates to a person, who is arrested
without warrant. Section 41 New, relates to the general provisions of
the arrest of a person. However, in that section also there is no spe-
cial provisions relating to arrest of person whose warrant has been
issued by Court because the section itself speaks about arrest by
police officer without warrant. The Court has jurisdiction to issue war-
rant from time to time under Chapter VI of New Cr.P.C. (Ss. 61 to 90),
i.e. process to compel appearance and in particular from S. 70 on-
wards. A person who is suspected of an offence has every right to
appear before the Court and to request the Court for getting him ar-
rested, i.e. surrendering before the Court. [S. 44 (2) Cr.P.C. New].

The Sohani’s book on Criminal Procedure Code, 1986 Edition, 5th
Volume, Section 437 at page 4556 says that when a person voluntarily
surrenders.before a Court, the Magistrate cannot refuse to accept his sur-
render. He must take him into custody and deal with the application of bail
moved by him (In Re Digendra Sarkar, 1982 Cr.L.J. 2197). Further it says
that when the Court takes up the application of bail moved by a person
who has voluntarily surrendered, -he must dispose of that application
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within the limitation imposed by S. 437. State of Assam Vs. Mobarak
Ali, 1982 Cr.L.J. 1816 and State Vs. Maguni Charan Sahu, 1983 Cr.L.J.
1212 Orissa.

Again please refer to the ruling of 1959 MPLJ 322 and refer to
Section 167 (2) Old and new both which runs like this :

“167 (2). The Maglstrate to whom the accused is forwarded under
this section may..

Remember the important word forwarded to the Magistrate. For-
warding of the accused to a Magistrate is the important aspect of
considering the application for bail of an accused, whose case the
Magistrate is not competent to try, but that Magistrate is competent
to commit the accused either for trial or to the judicial lock-up or to
grant police remand. This Position has been explained in the AIR
Manual, 5th Edition, 1989 Vol. No. 19 Section 437 head Note No. 9
“APPEARS OR IS BROUGHT BEFORE A COURT” at page 141 and Head
Note No. 6 in which the meaning of words “arrest”, “detention”, “appears”
and “is brought” are stated :

9. APPEARS OR IS BROUGHT BEFORE A COURT :-

(1) The provisions of this section come into operation only when a person
accused of non-bailable offence is brought before the Court and not
earlier. 1978 UCR (Bom) 499 (504).

(2) Expression “appear” occurring in this section does not mean appear-
ance through pleader. When a person appears in Court his physical
presence results in placing himself in custody of Court for purpose of
releasing him on bail. (1979) 47 Cut LT 233 (235).

(8) The expression “appear” occurring in this section include “voluntary
appearance” as when a person accused of an offence seeks bail by
“appearing” in Court, he in fact surrenders himself to the custody of
the Court and the Expression “appear” ih that sense means “presents
and surrenders” himself before the Court. In such circumstances there
would be notional detention of the accused person. 1979 Cri LJ 345
(350) : 1978 Kash LJ 274.

. [See however 1981 Cri LJ 1057 (1059) : 51 Cut LT 391. overruled]

Grant of bail- Person not under restraint but voluntarily appearing
and surrendering before Court- Is not entitled to bail- Only persons
placed under restraint by arrest or otherwise can be granted bail. There-
fore it is necessary for the Magistrate to accept his surrended and take
.him into custody (Note : This ruling has been overruled by 1983 (Cri
L.J. 1212).

(4) The words “arrested” and “detained” are used in the section to signify
arrest and detention by a police officer in cognizable offences but,
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the expressions ‘appears’ and ‘is brought’ are used to signify ap-
pearance and arrest in obedience to a summons or a warrant is-
sued by the Court. AIR 1954 Madh B 113 (114) : 1954 Cri LJ 1052
(FB).

6. WORDS “ARREST, DETENTION AND APPEARS”- MEANING :

(1) From S. 437 it appears that ‘arrest’ and ‘detention’ are used to signify
arrest-and detention by a police officer. The expression ‘appears’ and ‘is
brought’ are used to signify appearance and arrest in obedience to a
process of Court. The expression ‘is brought before a Court’ is used in
relation to issue of warrant while the expression ‘appears’is used in
relation to issue of summons. 1989 Orissa Cri R 439 (443).

(2) When accused persons surrendered to the jurisdiction of the Court
and agreed to abide by the judicial direction the Magistrate had
full jurisdiction to deal with their case for bail under S. 437 Cr.P.C.
Therefore, where the Magistrate released the accused on bail when
they voluntarily surrendered before him. It could not be said that
bail had been granted without jurisdiction. 1983 Cri LJ 1212 (1215)
(DB) : (1983) 55 Cut LJ 419. [1981 Cri LJ 1057 (Orissa)], overruled.

The new Section 437 does not restrict the powers of the Magis-
trate to grant bail in cases in which the Magistrate has no jurisdiction
to try the case. In this respect following citations may help to con-
sider the subject. Khaligwar Vs. State. 1974 Cr. LJ 526 (527) J & K States
that bail can be granted at the initial stage by a Magistrate before whom a
person charged with an offence triable by a Court of Sessions is produced.
The bar of jurisdiction contemplated by this section is not attracted at this
stage.

Aftab Ahmed Vs. State of U.P. 1990 Cr.L.J. 1636 Head Note ‘B’ Para
3 says that :

“Bail in case of an offence under Section 366, the Magistrate is
empowered to grant bail, the power of Magistrate in granting bail,
governed not by Court which has jurisdiction to try the case but
by punishment prescribed by commission of crime. Though a case
u/s 500 (pt.1) and 501 (a) 502 (b).of IPC are triable by the Court of
Sessions, since the offences are bailable and even the police officer is
bound to grant bail".

Thus from this citation, it is very clear that there is no question of juris-
diction of the Magistrate to try the case in granting bail. The question is
about the quantum of sentence prescribed under an offence under a par-
ticular provision of Law. As the Section 437 Cr.P.C. contemplates that such
Court other than the High Court or the Court of Sessions may grant bail
except where other sub-clauses are attracted and one of the clauses is if
offences punishable with death or imprisonment for life. Thus a Magistrate
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* who may not have jurisdiction to try a case but the punishment is other
than the death or imprisonment for life, the Magistrate has full jurisdiction
to grant bail. Para 3 of Aftab Ahmed Vs. State of U.P. 1990 Cr.L.J. 1636

runs as under :

Learned Counsel for the petitioner conterds that the Courts below may
take sufficient time for the disposal of bail application, and therefore,
some direction be issued for expeditious disposal of bail application.
The apprehension of the petitioners that the magistrate is not empow-
ered to grant bail in respect of an offence punishable under Section
366, Penal Code is not well founded. Of late, it has been pointed out
through a Division Bench decision of this Court (Hon. Saxena, J. was a
member of that Bench) THAT THE POWERS OF THE MAGISTRATE
IN GRANTING BAIL ARE NOT GOVERNED BY THE COURT WHICH
HAS JURISDICTION TO TRY THE CASE; rather are governed by the
punishment prescribed for commition of the crime. A Magistrate has
no jurisdiction to grant bail only in such case where the prescribed
punishment is imprisonment for life or death penalty. Under Section
366 of the Penal Code, punishment is that of 10 years. Therefore, the
Magistrate is empowered to grant bail. Whatever material is placed
before us by the learned. counsel for the petitioner, the same be placed
before the Magistrate, who would do well to consider the matter and
dispose of bail applications of the petitioner. And, it need not be em-
phasised that the bail-application be disposed of by the Magistrate, if
possible, on the date on which it is presented.” ‘

There are other sections which deal with punishment with death
or imprisonment for life and in which sentence of 10 years is also
prescribed. For example Section 326 IPC, in which punishment is pre-
scribed as, “shall be punished with imprisonment for life or witH im-
prisonment of either description for a term which may extend to 10
years.” Same is the case with offence like 409 IPC wherein it is stated that
e shall be punished with imprisonment for life or imprisonment for
10 years and both. In addition to those sections 413, 436, 438, 459, 460,
467,472, 474, 477 (imprisonment for life or imprisonment for 7 years) 489
(d) imprisonment for life or imprisonment for 10 years) 304, 305, 307 and
so on. These are the cases in which either death or imprisonment for life
punishment or a punishment for 10 years ot 7 years is provided. These are
the cases in which though one of the punishment is for 10 years only the
Magistrate cannot split up the punishment and so in such type of punish-
ments the Magistrate'has no power to grant bail. For that, reference can be
made to Ramanand Mahaton Vs. kailash Mahaton, (1885) 11 Cal 236
from the book Sohani on Cr.P.C. 1986 Edition Vol. 4 Section 322 at page
3425 under head “Magistrate not to split up offence”. in which it is stated
as no magistrate is entitled to split up an offence into its component
parts for the purpose of giving himself jurisdiction.
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Here reference to two citations Santosh Babu Rao Vs. State of
Maharashtra, 1989 Cr.L.J. 205 and Thakur Kanji Bahi Vs. Thakur Ambah
Ram, 1985 (1) Crimes 443 can be made. Extracts from paragraph 4 of
Thakur Kanji Bhai's case are reproduced here :

-“Under section 326 of the Indian Penal Code sentence of imprison-
ment for life can be imposed. Section 326 also provides that the Court
has jurisdiction to impose sentence of imprisonment for life or impris-
onment of either description for a term which may extend to ten years.
Section 437 (1) (i) in terms provides that when any person accused of
or-suspected of the commission of any non-bailable offence is arrested
and is brought before the Court other than the High Court or Court of
Sessions, such person shall not be released on bail if there appear
reasonable grounds for believing that he has been guilty of an offence
punishable with death or imprisonment for life. It cannot be said that
this bar would not operate in respect of offences punishable with im-
prisonment for life or in the alternative imprisonment for ten years be-
cause the Court trying the case is empowered to impose a maximum
sentence of imprisonment for life. In this set of circumstances, the Mag-
istrate before whom the accused is produced would not have jurisdic-
tion to release him on bail except in cases which fall in the excepted
categories of provides to Section 437 (1). Therefore, at the initial stage
when the accused are produced before the Magistrate and it is alleged
that the accused have committed an offence punishable under section
326, then the Magistrate would not have jurisdiction to release the ac-
cused on bail.”

The Judicial Magistrate, in pending cases if warrants had not been
issued by the competent Court, then he should not exercise the power
under Section 437 because the competent Court has jurisdiction to con-
sider the bail application as and when the accused is produced before that
Court. However, interim bail can be granted while remanding the accused
in cases in which the Magistrate has jurisdiction to try the cases. For ex-
ample if a warrant has been issued by one of the Magistrate at the head-
quarters for production of the accused before him in a pending case and
the urgent duty Magistrate who is attending the duties on an holiday has to
entertain remand proceedings of the accused and if the accused makes an
application for grant of bail and the considerations are that an interim order
for bail can be granted for some period, the Magistrate may exercise the
power. But if such type of case is not triable by Magistrate, he should not
grant even temporary ad-interim bail. Attention is invited to the provisions
of Section 81 of the Cr.P.C. which says about procedure by Magistrate be-
fore whom such person arrested is brought. This is an important provision
and the Judicial Officers are requested to go through it. The provision runs
as under:
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“S. 81. THE PROCEDURE BY MAGISTRATE BEFORE WHOM SUCH

PERSON ARRESTED IS BROUGHT :- (1) The Executive magistrate
or District Superintendent of Police or Commissioner of Police shall,
if the person arrested appears to be the person intended by the Court
which issued the warrant, direct his removai in custody to such Court:

Provided that, if the offence is bailable, and such person is ready and
willing to give bail to the satisfaction of such Magistrate, District Superin-
tendent or Commissioner, or a direction has been endorsed under Section
71 on the warrant and such person is ready and willing to give the security
required by such direction, the Magistrate, District Superintendent or Com-
missioner shall take such bail or security, as the case may be, and forward
the bond, to the Court which issued the warrant.

Provided further that, if the offence is a non bailable one, it shall be
lawful for the Chief Judicial Magistrate (subject to the provisions of Section
437), or the Sessions Judge, of the district in which the arrest is made on
consideration of the information and the documents referred to in sub-sec-
tion (2) of Section 78, to release such person on bail.

(2) Nothing in this section shall be deemed to prevent a police officer
from taking security under S. 71

Therefore, in such cases the power is to be exercised only by the Ses-
sions Judge of the District or Chief Judicial Magistrate and not by any other
Magistrate. The corresponding provision is section 86 of the Old Cr.P.C.,
with the difference that the second proviso has been added to sub-section

)
The Joint Committee of Parliament has observed :

‘Under the present provision where a warrant of arrest is sent to a
place outside the local jurisdiction of a Magistrate, for execution, the
arrested person has necessarily to be transported in custody to the
Magistrate issuing the warrant before he can claim to be released on
bail. The Committee feels that this results in considerable hardship
and inconvenience to persons arrested far away from the court issuing
the warrant of arrest. To remove such hardship and inconvenience, the
Committee has amended these clauses, conferring power on the Mag-
istrate having jurisdiction over the place of arrest to release the
person on bail subject to the other provisions of the Code relating to
bail. To ehable such magistrate to consider whether bail should be
granted, it has further been provided in clause 78 that the Magistrate
issuing a warrant should also forward along with the warrant the sub-
stance of the information together with relevant documents.”

Though the cases under S.C. S.T. (Prevention of Atrocities) Act makes
a provision under Section 14 of the Act that the cases be tried by Special
Courts but it does not provide any procedure relating to presentation
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of charge-sheets before the Special Courts. Therefore, the Supreme
Court in Gangula Ashok Vs. State of A.P. JT 2000 (1) SC 375 has stated
that Special Courts (U/s. 14 of the S.C. S.T. (P.A.) Act cannot take
cognizance of any offence without case being committed to that Court.
But under Prevention of Corruption Act or N.D.P.S. Act the procedure
relating to presentation of charge-sheets and trials have been laid down
and therefore, there is no need to commit, cases under those enact-
ment before Special Judges for trial, by the Magistrate. 1993 Cr.L.J.
2436 (FB) Patna High Court by majority of 2 : 1 says that “the Special
Judge is not subordinate to the Sessions Judge and can exercise all
powers of a Sessions Judge, can grant anticipatory bail or regular
bail, it is within the exclusive power of Special Judge.” It further says
that “the anticipatory bail cannot be granted by Special Courts pre-
sided over by the Assistant Sessions Judge.”

A Magistrate has to commit the case under Section 209 of the
Cr.P.C. It is important to note that this section itself provides that the
cases may be committed to the Court of Sessions and subject to the
provisions of this Code relating to bail, remand of accused to thecustody
until such commitment has been made and sub clause (b) also pro-
vides that subject to the provisions of this Code relating to bail, re-
mand the accused to custody during an until conclusion of trial.

The definition of ‘Court’ has been given under S. 3 of the Evidence
Act which says that the Court includes all Judges and Magistrates and:
all persons, except arbitrators legally authorised to take evidence..
However, this definition is limited as this (Evidence Act) itself is a
special Act. The definition of Court is framed only for the purposes of
the Act itself and should not be extended beyond its legitimate scope:
Special laws must be confined in their operation to their special ob-
ject. The definition is not meant to be exhaustive. It is inclusive defini-
tion. The word ‘Court’ means not only the Judge in a trial by judge
with a jury but includes both judge and jury. True, this is.said in
Haricharan Kundu Vs. Koushicharan Dey, AIR 1940 Cal 286, but in
Achchayya Vs. Gangayya (1891) 15 Mad 138 (FB). it is said that a Mag-
istrate committing a case to the Court of Sessions “is a Court”. There-
fore, a Magistrate who is competent to commit the case ta the Court
of Sessions is Court within the meaning of Section 3 of the Evidence
Act and under Chapter XVI of the Cr.P.C. which refers to. commence-
ment of proceedings before Magistrate under which Section 209 is
also covered. It is true that a ‘Magistrate who commits the case is not
a Judge as such as defined under S. 19 of the I.P.C. and the illustra-
.tion No. (d) of that Section also speaks so. In any case Magistrate is a
Court and the word ‘Court’ has the same reference as stated in Sec-
tion 437 of the Cr.P.C.
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Therefore it is humbly Submitted that a Magistrate though having
no jurisdiction to try a case may grant bail in such cases subject to
the provisions laid down U/s 437 of the Cr.P.C. This is what | want to
submit. We, the judicial officers, if start debate on this subject, may
lead ourself towards right direction aqe g% WA d 919 | The base
line for debate would be “the power of Magistrate in granting bail,
governed not by Court which has Jurisdiction to try the case but by
punishment prescribed by commission of ‘crime”. Good bye friends!

FLASH

When the Article was under printing for publication Shri B.P.
Maheshwari, A.R. (VL) Contibuted one judgment of A.M. Ali Vs. State
of Kerala, 2000 Cr.L.J. 2721. The order of the High Court of Kerala is
being published at verbatim.

ORDER : The sub Inspector of Police, North Parur has registered
a case as Crime No. 107/2000 on a complaint from one Appu against
the first petitioner and others for offences including one under S.
3(1)(XV) of the Schedule Castes and Scheduled Tribes (Prevention of
Atrocities) Act. The prayer in these petitions is to quash the com-
plaint. It is contended that the First Information Report does not make
out a case under the Scheduled Caste and Scheduled Tribes (Preven-
tion of Atrocities) Act. From a perusal of the First Information State-
ment it is not possible to say that such a case is not made out. So
there is no scope for quashing the complaint at this stage. It is for the
investigating agency to collect evidence and examine whether there is
scope for filing a final report under the provisions of the Act also.

2. It is submitted by learned counsel for the peritioners that since
the case is triable by Sessions Court, the petitioners will not be granted
bail by the Magistrate on their surrendering before the Court. An an-
ticipatory bail order is prohibited by the provisions in the S. 18 of the
Act. though the case is triable by Sessions Court, there is not prohibi-
tion in granting regular bail. The Supreme Court has made it clear
that committal proceeding must he followed in cases under the Act.
Section 3 of the Act take in a number of offences. Some are grave
offences. Some offences are comparatively not that grave and carry
only a lesser punishment. In many cases pre trial detention in judicial
custody will not be necessary or even be unjust. There is no bar for
the Magistrate .for granting bail in such cases on the basis of the gen-
eral principles enunciated in S. 437, Cr.P.C. If the petitioners surren-
der before the Court or are arrested and produced, the Magistrate will
consider any bail application on merits.

®
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THE INDIAN STAMP (MADHYA PRADESH AMENDMENT)

ACT, 1999
No 11 of 2000
CONTENTS
Sections : Sections :
1. Short title and Commencement. 3. Amendment of Section 47A.

2. Amendment of Central Act No. 2 4. Amendment of Schedule 1-A.
of 1899 in its application to the
State of Madhya Pradesh.

(Received the assent of the President on the 18th March, 2000; assent
first published in the “Madhya Pradesh Gazette (Extra-ordinary)” dated the
29th March, 2000).

An Act further to amend the Indian Stamp Act, 1899, in the appli-
cation to the State of Madhya Pradesh.

Be it ehacted by the Madhya Pradesh Legislature in the Fiftieth Year of
the Republic of India as follows :-

1. Short title and Commencement.- (1) This Act may be called the
Indian Stamp (Madhya Pradesh Amendment). Act, 1999.

(2) It shall come into force on such date as the State Government may,
by notification, appoint and different dates may be appointed for different
provisions of the Act.

2. Amendment of Central Act No. 2 of 1899 in its application to the
State of Madhya Pradesh.- The Indian Stamp Act, 1899 (No. 2 of 1899)
(hereinafter referred to as the Principal Act) shall in its application to the
State of Madhya Pradesh be amended in the manner hereinafter provided.

3. Amendment of Section 47-A.- In Section 47-A of the Principal Act,-

(i) for sub-section (1), the following sub-section shall be substituted,

namely :

(1) Ifthe Registering Officer appointed under the Registration Act,
1908 (No. XVI of 1908), while registering any instrument finds
that the market value of any property which is the subject
matter of such instrument has been setforth less than the mini-
mum value determined in accordance with any rules under this
Act, he shall before registering such instrument refer the same
to the Collector for the determination of the market value of
such property and the proper duty payable thereon.

(1-A)Where the market value as setforth in the instrument is not
less than the minimum value determined in accordance with
any rules under this Act, and the Registering Officer has rea-
son to believe that the market value has not been truely sertforth
in the instrument, he shall register such instrument and there-
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after refer the same to the Collector for determination of mar-

ket value of such property and proper duty payable thereon.”

(i) after sub-section (3), the following sub-section shall be inserted,
namely :-

“(3-A) For the purpose of inquiries under this Section, the Collec-
tor shall have the power to summon and enforce the attend-
ance of witnesses including the parties to the instrument, or
any of them and to compel the production of documents by the
same means and so far as may be in the same manner, as is
provided in the case of Civil Court under the Code of Civil
Procedure, 1908 (Central Act No. V of 1908):-

4. Amendment of Schedule 1.A- In Schedule 1-A to the Principal Act,
(i) in Article 1, in column (2), for the words “One rupee”, the words

“Two rupees”, shall be substituted;

(ii) In Article 8, in column (2), against cluase (b), for the words “Fifty
rupees”, the words “One hunderd rupees” shall be substituted ;

(iii) in Article 28, in column (2), for the words “One rupee”, the words
“Two rupees” shall be substituted;

(iv) in Article 35,-

(a) in clause (a) against sub-clause (vi), in column (2), for the ex-
isting entry, the following entry shall be substituted, namely:-
“The same duty as a conveyance (No. 23) for a market value
equal to eight times the amount or value of the annual market
rent.”

(b) in clause (a) against sub-clause (vii), in column (2), for the
existing entry, the following entry shall be substituted, namely:-
“The same duty as a conveyance (No. 23) for a market value
equal to market rent payable in twelve and half years of the
lease”.

(c) against caluse (b) in column (2), after existing entry, the fol-
Io'wing proviso shall be inserted, namely:-

“Provided that, where the lease purports to be for a term ex-
ceeding thirty years or in perpetuity the duty on such lease
shall be chargeable as a conveyance (No. 23) on the market
value of the property leased.”

(v) in Article 38, in column (2), for the words “Thirty rupees”, the words

“Fifty rupees” shall be substituted;

(vi) in Article 43, in column (2), against clause (a), for the words “One
rupee”, the words “Two rupees} shall be substituted; ‘
(vii)in Article 65, in column (2), for the words “One rupee”, the words

“Two rupees” shall substituted.
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No. F-25-2-2000 PWC- IV- In exercise of the powers conferred by the

proviso to Article 309 of the constitution of India, the Government of

Madhya Pradesh hereby makes the following further amendments in

the Madhya Pradesh Civil Services (Pension) Rules, 1976, namely:-
AMENDMENT

In the said rules, in rule 42,

(1) In the heading, for the figure and words “20/25 years” the figure and
words “20 years” shall be substituted.

(2) In clause (b) of sub-rule (1) for the figure and words” 25 years qualify-
ing service” the figures and words “20 years qualifying services or he
attains the age of 50 years whichever is earlier” shall be substituted.

(8) In note I, below clause (b) of sub-rule (1).

(a) forthe figure and words “25 qualifying service” the figure and words
“20 years qualifying service or he attains the age of 50 years” shall
be sbustituted.

(b) the words “The appointing authority may obtain report from the
Accountant General, Madhya Pradesh about qualifying service of
the Government servant, if necessary” shall be omitted.
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(4)

To,

+1.

for FORM 29, the following FORM shall be substituted, namely :

“Form 29
(See Rule 42 (1) (B)

Whereas, you have completed 20 years qualifying service/50 years of
AGE ON e i s owomeie e

And whereas, with the approval of the State Government, it has been
decided in the public interest to retire you from service with effect from
....................... under clause (b) of sub rule (1) of Rule 42 of the Madhya
Pradesh Civil Services (Pension) Rules, 1976, three months notice in
that behalf is hereby given accordingly.

OR

Whereas, you have completed 20 years qualifying service/50 years of
AGE ONIS et as ossm s

And Whereas, with the approval of the State Government, it has been
decided to retire you in public interest from service with effect from
...................... under clause (b) of sub-rule (1) of Rule 42 of the Madhya
Pradesh Civil Service (Pension) Rules, 1976 a notice short of three
months in that behalf is hereby given accordingly.

OR

Whereas, you have completed 20 years qualifying service/50 years of
AGE ON oo

Now Therefore, in exercise of the power conferred by clause (b) of sub-
rule (1) of Rule 42 of the Madhya Pradesh Civil Services (Pension)
Rules. 1976 with the approval of the State Government you are hereby
retired in public interest forthwith without notice that is to say with ef-
fect from ...................

Appointing Authority

+ Stirke out which are not applicable.

YUY b SAITA d ATH QA qAT
HRIMTAR

(Hu. o9 @A 16 S[H 2000 9T 4 3AfcH | H gaifend)
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In exercise of the powers conferred by Section'35 of the Court Fees
Act, 1870 (No 7 of 1870) the State Government here by remit.in the whole
of the State of Madhya Pradesh the court fees specified in Article-A, 1-A
and 2 of the First Schedule and Articles 5, 17 and 21 of the Second Sched-
ule to the said Act, payable on plaint by woman victim of atrocities.
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THE MADHYA PRADESH EXCISE (AMENDMENT) ACT, 2000.
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MADHYA PRADESH ACT
No. 22 of 2000.

THE MADHYA PRADESH EXCISE (AMENDMENT) ACT, 2000.

(Received the assent of the President on the 29th July, 2000 ; assent
first published in the “Madhya Pradesh Gazette (Extraordinary)” dated,
the 4th August, 2000)

An Act further to amend the Madhya Pradesh Excise Act, 1915.

Be it enacted by the Madhya Pradesh Legislature in the Fifty-first .
Year of the Republic of India as follows :-

Short Title :
1. This Act may be called the Madhya Pradesh Excise (Amendment
Act, 2000.)

Amendment of Section 10.

2. In Section 10 of the Madhya Pradesh Excise Act, 1915 (No. 2 of
1915) (hereinafter referred to as the Principal Act), the existing
provisio shall be omitted.
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Substitution of new Section for Section 34.

3. For Section 34 of the Principal Act, the following section shall be
substituted, namely :-

Penalty for unlawful manufacture, transport, possession, saie etc.

“34. (1) Whoever; in contravention of any provisions of this Act, or of
any rule, notification or order made or issued thereunder, or of
any condition of a licence permit or pass granted under this Act,

(a) manufactures, transports, imports, exports collects or possesses
any intoxicant;

(b) save in the cases provided for in Section 38, sells any intoxicant;
or

cultivates bhang; or
taps any foddy producting tree/or draws foddy therefrom; or
e) constructs, or works any distillery, brewery or vintnery ; or

f) uses, keeps or has in his possession any material, still utensil,
implement or apparatus, whatsoever for the purpose of manufac-
turing any intoxicant other than toddy; or

(g) removes any intoxicant from any distillery, brewery, vintnery or
warehouse licensed, established or contained, under this Act;

(h) Bottles any liquor;

shall subject to the provisions of sub-section (2), be punishable
for every such offence with imprisonment for a term which may ex-
tend to one year and fine which shail not be less than five hundred
rupees but which may extend to five thousand rupees :

Provided that when any person is convicted under this Section of
any offence for a second or subsequent time he shall be punishable
for every such offence with imprisonment for a term which shall not
be less than two months but which may extend to twenty four months
and with fine which shall not be less than two thousand rupees but
which may extend to ten thousand rupees.

(2) Notwithstanding anything contained in sub-section (1), if a per-
sons is convicted for an offence covered by clause (a) or clause (b)
of sub-section (1) and the quantity of the intoxicant being liquor
found at the time or in the course of detection of the offence ex-
ceeds fifty bulk litre, he shall be punishable with imprisonment
for a term shall not be less than one year but which may extend to
three years and with fine which shall not be less than twenty five
thousand rupees but may extend to one lac rupees :

Provided that when any person is convicted under this section for
an offence for second or subsequent time, he shall be punishable
for every such offence with imprisonment for term which shall not
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(3)

be less than two years but which may extend to five years and with
fine which shall not be less than fifty thousand rupees but may
extend to two lac rupees. ' ’

When an offence coverd by clause (a) or clause (b) of sub-section
(1) is commited and the quantity of liquor found at the time or in
the course of detection of such offence exceeds fifty bulk litres, all
intoxicants, articles implements, utensils, materials, conveyance
etc. in respect of or by means of which the offence is committed,
shall be liable to be seized and confiscated, If such an offence is
committed by or on behalf of a person who holds a licence under
the Act for manufacturing or stocking or storing liquor for sale on
which duty at the prescribed rate has not been paid then notwith-
standing anything contained in section 31 the licence granted to
him shall be cancelled in case he is convicted for the offence as
aforesaid. )

The seizure or confiscation of the intoxicants, articles, implements,
utensils, materials and conveyance and the cancellation of licence
as provided under subsection (2) above shall be in addition and
without prejudice to any other action that may be taken under any
provisions of the Act or rutles made thereunder.”

Amendment of Section 46.

4,
(i)

(i)

In Section 46 of the Principal Act,-

For sub-section (1)] the following sub-section shall be substituted,
namely:-

‘(1) Whenever an offence has been committed which is pun-
ishable under this Act, the intoxicant, materials, still, uten-
sils, implements or apparatus-in respect of or by means of
which such offence has been committed, and the receptacles,
packages and converings in which any such intoxicant materi-
als, still. utensils, implements or apparatus is or are found,
and the other contents, if any, of the receptacles or packages
in which the same is or are found, and the animals, carts ves-
sels, rafts or other conveyance used in carrying the same shall
be liable to confiscation.”,

The existing proviso to sub-section (2) shafl be omitted.

Amendment of Section 47

=

)5

For sub section (1) of Section 47 of the Principal Act, the follow-
ing sub-section and proviso shail be substituted, namely :-

“(1) Where in any case tried by him the Magistrate, decides
that anything is liable to confiscation under Section 46, he
shall order confiscation of the same :

Provided that where any intimation under clause (a) of sub-
section (3) of Section 47-A has been received by the Magis-
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trate,-he shall not pass any order in regard to confiscation as
aforesaid until the proceedings pending before the Collector
under Section 47-A in respect of the thing as aforesaid have
been disposed of, and if the Collector has ordered confisca-
tion of the same under sub-section (2) of Section 47-A, the
Magistrate shall not pass any order in this regard.”

Insertion of new sections 47-A, 47-B, 47-C and 47-D

6.

After Section 47 of the Principal Act, the following Sections shall
be inserted, namely :-

Confiscation of seized intoxicants, articles, implements, utensils ma-
terials, conveyance etc.

“47-A.(1) Whenever any offence covered by clause (a) or (b) of sub-

section (1) of Section 34 is committed and the quantity of liquor
found at the time or in the course of detection of offence exceeds
fifty bulk litres, every office, empowered under Section 52, while
seizing any intoxicants, articles, implements, utensils, materials,
conveyance etc. under sub-section (2) of Section 34 or Section
52, of the Act. shall place on the property seized a mark indicat-
ing that the same has been so seized and shall without undue
delay either produce the seized property before the Collector of
the District, or, where having regard to its quantity cr bulk or any
other genuine difficulty it is not expedient to do so, make a report
containing all the details about the seizure to him.

When the Collector, upon production before him of intoxicants,
articles, implements, utensils, materials, conveyance etc. or on
receipt of a report about such seizure as the case may be is satis-
fied that an offence covered by clause (a) or clause (b) of sub-
section (1) of Section 34 has been committed and where the guan-
tity of liquor found at the time or in the course of detection of
such offence exceeds fifty bulk litres he may, on the ground to be
recorded in writing, order the confiscation of the intoxicants, arti-
cles, implements, utensils materials. conveyance etc. so seized.
He may, during the pendency of the proceedings for such confis-
cation aiso pass an order of interim nature for the custody. dis-
posal etc. of the confiscated intoxicants, articies, implements,
utensils, materials, conveyance etc. as may appear toc him to be
necessary in the circumstances of the case.

No order under sub-section (2) shall be made unless the Collector
has-

(a) sent an intimation in a form prescribed by the Excise Com-
missioner about initiation of proceedings for confiscation of
seized intoxicants, arttcles, implements, utensils, materials,
conveyance, etc., to the court having jurisdiction to try the
offence on account of which the seizuere has been made.
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(b) issued a notice in writing to the person from whom such in-
toxicants, articles, implements, utensils, materials, convey-
ance etc. have been seized and to any person staking claim to
it and to any other person who may appear before the Collec-
tor to have an interest in it :

(c) afforded an opportunity to the persons referred to in clause to
in clause (b) above of making a representation against pro-
posed confiscation.

(d) given to the officer effecting the seizure under sub-section (1)
and to the person or persons who have been noticed clause
(b) a hearing.
Appeal against the order of confiscation.

47. (B) (1) Any person. aggrieved by an order of confiscation passed
under sub-section (2) of Section 47-A may. within thirty days of
such order. prefer an appeal to the Divisional Commissioner of the
Concerned division or to any other officer authorised for the pur-
pose by a notification of the Sate Government (hereinafter referred
to as the Appellate Authority) Such appeal memorandum shall be
accompanied by a certified copy of the order appealed against.

(2) The appellate Authority on presentation of such memorandum of

appeal, issue a notice to the appellant and to any other person

_~who is likely to be adversely affected by the order that may be
passed in appeal.

(3) The Appellate Authority after hearing the parties to the appeal,
shall pass an order confirming reversing or modifying the order of
confiscation appealed against :

Provided that he may pass such order of interim nature for cus-
tody, disposal etc. of the confiscated articles during the pendency
of appeal, as may appear to him just or proper in the circum-
stances of the case but he shall have no power to stay the order of
confiscation appealed against during the pendency of appeal.

Revisions before the court of sessions against the order of the Appel-

late Authority.

47 C(1) Any party to appeal aggrieved by the final order by the Appel-
late Authority under subsection (3) of Section 47-B, may, within
30 days of such order submit a petition or revision solely. on the
ground of illegality of such order to the court of sessions within
the sessions division.

(2) The Court of sessions may, if it finds any illegality in the order of
the Appellate Authority, confirm reverse or modify the order passed
by the Appellate Authority :

Provided that the Court of sessions shall have no powers to stay
the order of confiscation of the order passed by the Appellate Au-
thority during pendency of the petition for revisions before it.
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Bar of jurisdiction of the Court under certain circumstances -

47 D. Notwithstanding anything to the contrary contained in the ‘Act,
or any other law for the time inforce, the Court having jurisdiction
to try offences covered by clause (a) or (b) of sub-section (1) of
Section 34 on account of which such seizure has been made, shall
not make any-order about the disposal, custody etc, of the intoxi-
cants, articles, implements, utensils, materials, conveyance etc,
seized after it has received from the Collector an intimation under
clause (a) of sub-section (3) of Section 47-A about the initiation of
the proceedings for confiscation of seized property”.

Omission of Section 49-B.
7. Section 49-B of the Principal Act Shall be omitted.
Amendment of Section 52

8. For Sub-section (1) of Section (1) of Section 52 of the Principal
Act, the following sub-section shall be substituted, namely :-

“(1) Any Excise Officer, or any Police Officer not below such rank as
the State Government may, by notification, prescribe, or single
officer or class of officers of the Revenue Department duly em-
powered in this behalf by notification of the State Government
subject to such restrictions as the State Government may pre-
scribe, and any other person duly erfipowered by notification of
the State Government in this behalf,

(a) may arrest without warrant any person found committing an
offence punishable under Section 23-A, 34, 35, 36, 36-A, 36-
B, 36-C, 37, 38-A, 40 or 49-A” and

(b) Shall seize and detain any intoxicant or other article which he
has reason to believe to be liable to confiscation under this
Act or any other law for the time being infoce relating to exer-
cise revenue, and

(c) may detain and search any person upon whom, and any ves-
sel, craft, vehicle, animal, package, receptacle, or covering in
or upon which he may have reasonable cause to suspect any
such article to be.”

Amendment of Section 59.
9. For sub-section (1) of Section 59 of the Principal Act, the follow-
ing sub-section shall be substituted, namely :-

“(1) All offences except those specified in Section 53-A punlsh-
able under this Act shall be bailable within the the meaning of
the Code of Criminal Procedure. 1973 (No. 2 of 1974)”.

Insertion Section 59-A

10. After Section 59 of the Principal Act, the following section shall
be inserted, namely:-
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Certain offence under the Act to be non-bailable.

“59-A Notwithstanding anything contained in the Code of Criminal Pro-
cedure, 1973 (No. 2 of 1974) or Section 59 of the Act,

NOTE :
1.
2.

(i)

no application for an anticipatory bail shall be entertained by

~any court in respect of a persons accused of an offence pun-

ishable under Sections 49-A or in respect of a person not-be-
ing a person holding a licence under the Act or rules made
thereunder who is accused of an offence covered by clause (a)
or clause (b) of sub-section (1) of Section 34 with quantity of
liquor found at the time or in the course of detection of such
offence exceeding fifty bulk litres.

a person, accused of an offence punishable under Section 49-
A or a person not being persons holding a licence under the
Act or rules made thereunder who is accused of an offence
covered by clause (a) or clause (b) of sub-section (1) of Sec-
tion 34 with quantity of liquor found at the time or in the course
of detection of such offence exceeding fifty bulk litres shall
not be released on bail or on his own bond unless the Public
Prosecutor has been given an opportunity to oppose the appli-
cation for such release and in case such an application is_op-
posed by the Public Prosecutor, unless the court is satisfied
that there are reasonable grounds for believing that the ac-
cused is not guilty of such offence and that he is not likely to
commit any offence while on bail :

Provided that no court shall order for detention of such per-
son in custody during the course of investigation for total pe-
riod exceeding 60 days where it relates to an offence covered
by clause (a) or clause (b) of sub-section (1) of Section 34
with quantity of liquor found at the time or in the course of
detection of the offence exceeding fifty bulk litres and 120
days where it relates to an offence under Section 49-A and on
the expiry of such period of 60 days or 120 days, as the case
may be and in the event of the report of complaint not being
filed the accused shall be released on furnishing bail.

(iii) the limitations for grant of bail specified in clause (ii) are in

addition to limitations prescribed undet the Code of Criminal
Procedure, 1973 (No. 2 of 1974) or may other law for the time
being in force regarding grant of bail.”

Published in M.P. Rajpatra (extra ordinary) 4th Aug. 2000.

JOS' are requested to go through M.P. Excise (Second Amendment)
Act 2000 published in the M.P. Rajptra (Extra ordinary) 16th Aug.
2000 which relates to insertion of S. 28 A regarding payment of
supervision charges and Amendment of S. 62.
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STAR FIRMAMENT

Reference Answered

S.C.S.T. (PA) ACT S.14 AND S. 193 CR.P.C. M. CR.NO. 1521/2000
IN RE-ASJ/SPECIAL JUDGE (S.C.S.T.) JABALPUR
DECIDED ON 4.9.2000.M.P. HIGH COURT. JABALPUR
REFERENCE ANSWERED ON THE QUESTION AS TO WHAT WOULD
BE THE EFFECT OF THE JUDGMENT OF THE SUPREME COURT IN
THE MATTER OF GANGULA ASHOK VS. STATE, J.T. 2000 (1) S.C. 379

= AIR. 2000 SC PAGE 740.

The reference is answered in the following terms :

(a) Thatthe judgment of this Court in the matter of Anand Swaroop Tiwari
Vs. Ramratan Jatav (1996 MPLJ 141 = 1996 JLJ 8) stands impliedly
over-ruled :

(b) That, a Special Court constitued under the provisions of S.C. & S.T.
(Prevention of Atrocities Act (33 of 1989) would continue to be a Court
of Session, and would not be entitled to take cognizance unless the
matter is committed to it by the Committal Court ;

(c) That, in all such cases where the challan was directly filed before the
Special Court constituted under the provisions of S.C. & S.T. (Preven-
tion of Atrocities) Act, the Special Court shall have no jurisdiction ei-
ther to take cognizance, frame charge or record evidence ;

(d) That, in all such cases in which the court had taken cognizance di-
rectly shall be brought to an end immediately; the challan papers/charge
sheets shall be returned back to the prosecution for its submission
before a competent court, which in accordance with the law may com-
mit the matter to the Special court for trial of the matter in accordance
with the provisions of law ;

(e) Thatin the matters like above whether those are at the stage of taking
the cognizance framing of the charge, recording of the evidence, hear-
ing of the arguments, and/or at the stage of delivery of the judgment
shall be governed by the spirit of the judgment of the Supreme Court,
and in all such cases no final judgment shall be delivered by the Spe-
cial Courts. However, cases which have been committed by the com-
mittal Court either before the Full Bench Judgment or subsequent to
the judgement of the Supreme Court shall be tried by the Special Court.
Itis, however, made clear that this Court is not making any observation

about all such judgments/cases wherein he Special Court has taken direct

cognizance of the matter without there being any committal proceedings
and had disposed of the matters before the delivery of the judgement by
the Supreme Court in the matter of Gangula Ashok (supra) In all such cases,
it would be for the competent appeal Court to decide the matter in accord-
ance with law.

Taking into consideration that the effect of this judgement would nullify
all the proceedings drawn by a Special Court, the accused who have al-
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ready been released on bail are likely to be taken back in custody, this
court observes that such accused persons who have already enlarged on
bail under the orders of the competent court that is Special Court/Sessions
Court/High Court, shall continue to remain on bail, provided they furnish
fresh bail/bonds if the committal court requires them to furnish the bonds
afresh. :

The interim order granted on 8.5.2000 is vacated.

Let all the Special Courts constitued under the provisions of S.C. & S.T.
(Prevention of Atrocities) Act be informed by the Registry that the stay stands
vacated and they are required to proceed in accordance with the law.

®

TIT-BITS

1. ARBITRATION ACT AND ARBIRATION AND CONCILIATION ACT
(OLD & NEW) COMPARED AND JURISDICTION EXPLAINED :
SECTIONS 7, 11 (12) : DEEDS AND DOCUMENTS INTERPRETA-
TION OF :-

(2000) 4 SCC 272
WELLINGTON ASSOCIATES LTD. Vs. KIRIT MEHTA

Disputed clause should be read with other cognate clauses to find the
true intention of the parties. Discretionary or mandatory clause where the
document uses both “may” and “shall” to cover different situations, the choice
of these words -must be deemed to be with due deliberation. They should
therefore be accorded their natural meaning.

The case being of general importance, please go through the whole
judgment. Part of the head note is republished with the courtesy of East-
ern Book Company:-

The parties used the words “may” not without reascn. If one looks at
the fact that clause 4 precedes clause 5, ocne can see that under clause 4
parties desired that in case of disputes, the civil courts at Bombay are to
be approached by way of a suit. Then follows clause 5 with the words “ it is
also agreed” that the dispute “may” be referred to arbitration implying that
parties need not necessarily go to the civil court by way of suit but can also
go before an arbitrator. Thus, clause 5 is merely an enabling provision. It
may also be stated that in cases where there is a sole arbitration clause
couched in mandatory language, it is not preceded by a clause like clause
4 which discloses a general intention of the parties to go before a civil
court by way of suit. Thus, reading clause 4 and clause 5 together shows
that it is not the intention of the parties that arbitration is to be the sole
remedy. It appears that the parties agreed that they can “also” go to arbi-
tration in case the aggrieved party does not wish to go to a civil court by
way of a suit. But in that event, obviously, fresh consent to go to arbitration
is necessary. Further, in the present case, the same clause 5, so far as the
venue of arbitration is concerned, uses the word “shall”. The parties must
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be deemed to have used the words “may” and “shall” at different places,
after due deliberation.
®
2. ARBITRATION- GENERALLY- POWER OF ARBITRATIOR REGARD-
ING DISSOLUTION OF PARTNERSHIP FIRM'-
(2000) 4 SCC 368
V.H. PATEL AND COMPANY Vs. HIRUBHAI HIMABHAI PATEL

The Supreme Court passing a consent order stating that parties wished
to refer disputes to arbitration. All parties filed claims before arbitrator.
Respondent 1, Hirubhai also filed counter claim seeking dissolution of firm.
Arbitrator making award. held that issue relating to dissolution is beyond
jurisdiction of the Arbitrator. The High Court though confirmed the award
but set aside the finding regarding the dissolution and remitted the matter
to arbitration to decide issue of dissolution afresh. Power to dissolve part-
nership was held to be dispute between the parties and the arbitrator has
such power where a clause in a partnership deed or agreement or order
referring the matter to arbitration.

®
3. ARBITRATION ACT (OLD), SECTION 32 : STAY OF CIVIL PROCEED-
INGS WHEN REQUIRED : JURISDICTION OF THE COURT :-
2000 (2) M.P.L.J. 410
RAKSHAWATI BURMAN Vs. JASUMATI

No arbitration agreement filed by applicant and averments in applica-
tion regarding arbitration agreement between parties general and vague.
Proceedings of suit could not be ordered to be stayed under Section 34.

Paragraphs 7 and 5 are reproduced:

Therefore, in order to decide the application under Section 34 of the
Act, it has first to be considered as to what is the nature of the arbitration
clause and whether the same provides for a binding agreement between
the parties to refer the dispute involved in the suit to arbitration. If that be
so, the proceedings in the suit could be ordered to be stayed if other condi-
tions of section 34 of the Act, as noted above are fulfilled. However, in the
instant case, the arbitration agreement, itself was not filed and the aver-
ments in the application (document No. 2) filed by the defendant/respond-
ent regarding the arbitration agreement between the parties are general
and vague. In view of above proceedings of the suit could not be ordered
to be stayed under section 34 of the Act.

Thus in order that a stay may be granted under this section, it is neces-
sary that the foIIowmg conditions should be fulfilled :

(1) The proceedings must have been commenced by a party to an arbitra-
tion agreement against any other party to the agreement;

(2) The legal proceeding which is sought to be stayed must be in respect
of a matter agreed to be referred;
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(8) The applicant for stay must be a party to the legal proceeding and he
must have taken no step in the proceedings after appearance. It is also
necessary that he should satisfy the Court not only that he is but also
was at the commencement of the proceedings ready and willing to do
everything necessary for the proper conduct of the arbitration; and

(4) The Court must be satisfied that there is no sufficient reason why the
matter should not be referred to an arbitration in accordance with the
arbitration agreement.

° :

4. C.P.C.PLEADINGS GENERALLY NEW PLEA : CONSTITUTION OF
INDIA, ARTICLES 136 AND 13 : PRESUMPTION OF CONSTITU-
TIONALITY AND ADMINISTRATIVE LAW : ULTRAVIRES :-

(2000) 4 SCC 285
MOLAR MAL Vs. KAY IRON WORKS (P) LTD

Where constitutional validity of a provision is not in challenge, the court
will have to proceed on the basis that the provision is intra vires and inter-
pret the same as such -

Paragraphs 11 and 15 are reproduced :

We will first deal with the above objection of the landlord in regard to
permitting the appellant tenant to raise this question before us. It is true
that in the written statement originally field, the tenant did not raise this
specific contention. However, by an amendment made to the written state-
ment the tenant did plead that the landlord has obtained possession of
three other rented lands measuring 18"x45’ from Atma Ram Jassa Ram;
16'x40’ from Sakhuja Trunk House and 10'x40’ from Kehar Singh and, as
such, the application for ejectment is liable to be dismissed. The landlord
has filed a rejoinder to this amended written statement wherein he con-
tended that the three premises were got vacated by him and one of the
grounds in those petition was personal necessity. He also contended that
the premises were got vacated for extension of-coalyard as the open space
in possession of the landlord was not sufficient to meet his requirement for
stocking coal, and he has sought eviction of the tenant in the present case
for extension of its foundry and for storage of foundry material. It is true
that inspite of these pleadings, may be because of the fact that the tenant
did not specifically invoke the proviso to Section 13 (3) (b), no issue was
raised by the Rent Controller. Hence, the trial court did not advert to this
question. Before the appellate authority, however, the tenant raised this
specific objection which came to be rejected on the ground that these evic-
tions were obtained after filing of the instant eviction petition, consequently,
the proviso in question did not apply to the facts of the case. It is also
contended that since the appellate authority dismissed the eviction peti-
tion, the tenant did not have an opportunity of challenging this finding be-
fore the High Court, but while defending the order of the appellate author-
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ity, a specific’argument based on the said proviso was raised before the
High Court but the High Court did not consider this argument in its correct
perspective. Further, it was pointed out to us that in the review petition filed
before the High Court, specific grounds were raised alleging that the argu-
ment based on the proviso was addressed and the Court failed to consider
the same, still the High Court whileé rejecting the review petition did not
consider this point. In this background, we are convinced that the tenant
did raise this question before the courts below which ought to have been
considered by the Courts below. Therefore, we deem it appropriate that
the tenant be permitted to raise this question.

It is next contended on behalf of the landlord that the decisions cited
above have stood the test of time since 1978 onwards, if not earlier, be-
cause of which the law is so understood in that part of the country, there-
fore, we should not interfere with the ratio laid down by the High Court of
Punjab & Haryana in those cases so as not to create uncertainty in judicial
thinking. We are unable to accept this argument advanced on behalf of the
landlord. When we find that the interpretation of the proviso by the High
Court is wholly contrary to the object of the statute, merely because it had
remained to be interpretation of the High court for a considerable length of
time, the same cannot be permitted to continue to be so when it is errone-
ous and it is so brought to our notice. We will be failing in our duty if we do
not declare an erroneous interpretation of law by the High Court to be so,
solely on the ground that it has stood the test of time. Since in our opinion,
in regard to the interpretation of the above proviso, no two views are possi-
ble, we are constrained to hold that the law declared by the Punjab &
Haryana High Court with reference to the proviso is not the correct inter-
pretation and hold that the said judgment is no more a good law. On behalf
of the landlord, another argument based on equity was addressed before
us giving various examples of the hardship that could be caused to the
landlords by the interpretation we have now given to the said proviso. We
do not find that the proviso, as interpreted by us, may cause some hard-
ship to the landlords in some cases but that is the intention of the legisla-
ture which the courts have to take to its logical end so long as it remains in
the statute-book. Merely because a law causes hardship, it cannot be in-
terpreted in a manner so as to defeat its object. We may notice at this
stage that the constitutional validity of the proviso is not in challenge be-
fore us, therefore, we will have to proceed on the footing that the proviso,
as it stands, is ultra vires and interpret the same as such.

®
5. C.P.C, O0.21 R. 90 AND S. 115 : PETITION FOR SETTING ASIDE
AUCTION SALE.
2000 (2) A.N.J. 595
KADIYALA RAMA RAO Vs. GUTALAL KAHNA RAO

Sale was confirmed and property was handed over to the purchaser.
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Judgment debtor was present at the time of auction proceedings. Petition
for setting aside auction sale by the iudgment debtor was rejected.

On 26th August, 1978 the respondents herein filed an application to
set aside the auction sale dated 31st July, 1978. The learned District Munsif
Rajamundhry, however by an order dated 31st August, 1978 rejécted the
said application and thereafter confirmed the sale and disposed of the Ex-
ecution Petition on the same day and a cheque for Rs. 4420/- was issued
in favour of the Advocate for the decree holder and thereupon the full sat-
isfaction was duly recorded. It is significant to note that the appellant took
delivery of the house property on 9th November, 1978.

Subsequently, on an application filed under Section 115 of the Code of
Civil Procedure before the High Court of Andhra Pradesh, the respondents
hérein obtained an interim stay of the proceedings on 22.11.1978 upon
deposit of half of the decretal amount. On 4th April, 1980 the High Court
however further directed the respondent to deposit the remaining half of
the decretal amount. The records depice that the respondents duly com-
plied with the orders of deposit. The Revision Petition thereafter upon hear-
ing was allowed by the High Court and the appellant herein subsequently
filed a Review Petition which was however, dismissed by the order dated
22nd December, 1980 by the iearned Single Judge of High Court and hence
the Appeal before this Court was brought.

The provisions of O. 21 R. 90 thus categorically envisage that material
irregularity and fraud alone would confer jurisdiction on to the Executing
Court to set aside the same. Admittedly, the Revision Petition came up for
hearing on 11th April, 1980 and the sale stands confirmed on 31st July,
1978. Therefore, the impugned order in the Revision petition ex facie seems
to have been passed under certain misconception of facts. The learned
Judge in the order impugned has been pleased to record “whatever it is,
sale is not yet confirmed” and it is on this score, strenuous submissions
have been made-by the parties that the factual basis of the judgment does
not stand to the reality of the situation and as such the order needs to be
corrected by this Court. Needless to record here that there is no evidence
of fraud or material irregularity neither even an allegation in regard thereto.
The only issue was of saleable interest for a period of 15 years since the
deed of sale as executed by the Municipality of Rajamundhry in favour of
the Judgment-debtor for a period of 15 years. It is to be noticed at this
juncture that question of saleable interest does not come within the ambit
of O. 21 R. 90 and as such the judgment-Debtor has no locus standi to
apply to the Court for setting aside the sale. In the present factual context,
statute recognises such a locus standi only in the event of material irregu-
larity or fraud and not otherwise. Apart therefore, saleable interest can only
be challenged by the purchaser and not by the Judgment-Debtor since the
purchaser’'s right would otherwise be clouded therewith by reason of there
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being no saleable interest in the property so far as the Judgment-Debtor is
concerned. O. 21 R. 91 is specific on this score and a right has been con-
ferred to the purchaser only. )
®
6. C.P.C.,SECTION 100 r/w O. 21 R. 90 :-
2000 (2) A.N.J. 531
KHARAITI LAL Vs. REMINDER KAUR

Appellant, owner of the plot of land, had mortgaged the said land with
one Col. Joginder Singh for a sum of Rs. 20,000/- after raising certain
constructions thereon Col. Joginder Singh subsequently filed a suit for fore-
closure in order to recover the mortgage money by sale. Preliminary de-
cree passed directing the appellant to deposit a sum of Rs. 28,187.50 along
with future interest-Amount not deposited and, therefore, Col. Joginder
Singh filed an application for final decree which was passed by subordi-
nate court. In execution proceedings, the property auctioned. Nazar Singh,
now represented by the present respondents, purchased property at the
auction for sum of Rs. 45,000/-. Auction sale challenged by appellant by
filing an application under order 21 Rule 90, C.P.C. Objections rejected-
Court confirmed auction sale. Appellant, filed two appeals in High Court.
During pendency of appeals, he also deposited a sum of Rs. 47,250/-.
Appeals allowed and auction sale as also its confirmation set aside. Judg-
ment passed by Single Judge Challenged before Division Bench, which
allowed appeals by the impugned judgment and set aside judgment passed
by Single Judge. Present appeals. Counsel for appellant contended that if
the order by which the sale was confirmed had been challenged in appeal,
the sale would not be treated as confirmed unless the appeal was dis-
posed of. Since the appellant, in the instant case, had made deposits dur-
ing pendency of appeals in High Court, deposits made were valid. Sale
does not become absolute or irrevocable merely on passing an order con-
firming the sale under order 21 Rule 92, but in would attain finality on the
disposal of the appeal, if any, filed against an order refusing to set aside
sale. Set aside judgment passed by Division Bench and restored judgment
passed by Single Judge.

Paragraphs 8, 9, 10, 11 and 12 are reproduced:-

8. Thereafter, the Division Bench proceeded to answer the question by
holding ultimately that the deposit of money, during the pendency of
appeals in the High Court, could not be treated as a valid deposit un-
der Order 34 Rule 5 C.P.C. For this purpose it placed reliance upon a
decision of this Court in Hukamchand v. Bansilal & Ors. [1976 (3)
SCR 695=AIR 1968 SC 86] The decision in Hukamchand'’s case (supra)
was given on the particular facts of that case. It was noticed by the
Court, in that case, as under:-

(615)



10.

11.

12.

“Though, O. XXXIV 1. 5 (1) recognises the right of the judgment-
debtor to pay the decretal amount in an execution relating to a
mortgage decree for sale at any time before the confirmation of
sale, the rule does not give any power to the court to grant time to
deposit the money after the final decree has been passed. It is not
open to the ‘court to go on fixing date after date and postponing
confirmation of sale merely to accommodate a judgment-debtor.”

The Court did not hold in that case that a deposit under Order 34 Rule
5 C.P.C. could not be made during the pendency of an appeal against
the order by which the sale was confirmed.

The entire case law was reviewed by this Court in a recent decision in
U. Nilan v. Kannayyan (Dead) through Lrs. [1999 (8) SCC 51= 1999
(6) Scale 358=JT 1999 (7) SC 621] in which also the Court had formu-
lated the following question:-

“What is the meaning of the phrase “before the confirmation of
sale” may now be considered in the light of other relevant provn-
sions of the Code of Civil Procedure”

The above question is identical to the question framed by the Division
Bench of the High Court in its case. This Court, on a consideration of a
number of decisions, including the decision of this Court in
Hukamchand’s case (supra) laid down that if an appeal was pending
against an order refusing to set aside the sale, the confirmation of sale
as also the assurance of sale Certificate would be in a nebulous state
and, consequently, it would be open to the judgment debtor to invoke
the provisions of Order 34 Rule 5 C.P.C. and make the necessary de-
posits to save his property from being transferred to a third person or,
may be, to the decree-holder, in execution of the decree passed in the
mortgage suit. It may be mentioned that in U. Nilan’s case (supra),
reliance was also placed upon the decision of this Court in Maganlal &
Anr. Vs. Jaiswal Industries, Neemach & Ors. [1989 (4) SCC 344=
1989 (3) SCR 696= AIR 1989 SC 2113] in which it was held that the
sale does not become absolute or irrevocable merely on passing an
order confirming the sale under Order 21 Rule 92, but it would attain
finality on the disposal of the appeal, if any, filed against an order re-
fusing to set aside the sale.

This decision, though rendered by this Court in 1989, was not noticed
by the Division Bench of the High Court.

For the reasons stated above, we allow the appeals, set aside the judg-

ment dated July 2, 1998, passed by the Division Bench and restore the
judgment dated 30-8-1985, passed by the Single Judge. There shall be no
order as to costs.

@
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7. C.P.C. SECTION 20 (a) (b) : JURISDICTION OF THE COURT :
TORT : SUIT FOR DAMAGES : JURISDICTION OF THE COURT :-
2000 (2) M.P.L.J. 438 :

GULAB SINGH VS. STATE OF M.P.

Provisions of section 20 (a) and (b) have no applicability to suits against
Government for damages for tort where tort is committed outside the juris-
diction. Such suits-can only be filed in the Court of the place where tort is
committed.

In the present case the claim for compensation for death of person
who was shot at Bhopal while in police custody. Suit filed at Sagar as the
Collector, Sagar was made one of the defendants even though he was not
involved in commission of tort for causing the death. The Collector, Sagar
was joined in official capacity and not in personal capacity. Court at Sagar
had no jurisdiction to entertain the suit. Order of the trial Court directing
the return of the plaint for presentation to proper Court maintained.

8. C.P.C.0.30R.4 :PARTITION SUIT : DEATH OF THE SOLE SUR-
VIVING PARTINER ; EFFECT OF :-
2000 (2) M.P.L.J. 331
SHANTI DEVI SHARMA Vs. RADHESHYAM

It is not necessary to join heirs of such partner. Suit could not be dis-
missed for non-joinder in the circumstances.

Paragraphs 15, 16 and 17 are reproduced :

15. The effect of non-joinder of partnership firm as a party was considered
by the Apex Court in its decision rendered in the case of Porushottam
and Company Vs. Mani Lal and Sons reported in AIR 1961 SC 325
wherein it was held that the provisions of Order 30, Rules 1 and 2 are
enabling provisions to permit several persons, who are doing business
as partners to sue or be sued in the name of the firm. Rule 2 would not
have been in the form it is if the suit instituted in the name of the firm
was not regarded as, in fact, a suit by the partners of the firm. The
provisions of these rules of Order XXX being enabling provisions do
not prevent the partners of a firm from suing or being sued in their
individual names. In the circumstances, the Civil Court could permit,
under the provisions of section 153 of the Code an amendment of the
plaint to enable a proper description of the plaintiffs to appear in it in
order to assist the Court in determining the real question or issue be-
tween the parties. Strictly speaking Order 1, Rule 10 (1) has no appli-
cation to a case of this kind because the suit has not been instituted in
the name of a wrong person, nor is it a case of there being a doubt
whether it has been instituted in the name of the right plaintiff. The
provisions of Order 1. Rule 10 (2) also do not apply because it is not a
case of any party having been improperly joined whose name has to
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be struck out or a case of adding-a person or a party who ought to
have been joined or whose presence before the Court is necessary in
order to enable the Court effectually and completely to adjudicate upon
and settle all the questions involved in the suit.

16. in view of the legal provision envisaged under Order 30, Rules 1 and
2. Civil Procedure Code referred hereinabove, it has been contended
by the learned counsel of the appellants that either against the outgo-
ing firm originally consitituted as partnership firm between deceased
Ramswaroop Sharma and defendant-respondent No. 1. or against re-
maining heirs of the deceased Ramswaroop plaintiffs had not claimed
any relief. They are not necessary parties to the present case and the
provisions of Order 1, Rule 9, Civil Procedure Code insofar as the plain-
tiffs are concerned being enabling provisions, the suit cannot be dis-
missed for non-joinder of the said firm or remaining heirs of Ramswarcop
Sharma, as a party.

17. In a decision. rendered by kerala High Court in case of Thomas vs.
George and another, reported in AIR 1973 Kerala 94 wherein reli-
ance was placed on the decision in case of Purshotham Umed Bhai
(supra), it was held that provision of Order 30, Rule 1 is only permis-
sive and does not prevent a partner from suing or being sued in his
individual name. In a Division Bench decision of this Court rendered in
case of Chaturbhuj vs. Namichand, reported in 1957 JLJ 1041. it
was observed that a firm is not juristic person, but it is a compedious
expression to describe the members constituting it. Order 30 of the
Civil Procedure Code is an enabling provision and permits the part-
ners to sue and be sued in the firm name. But as the individuality of
the partners is not merged in that of the firm, they can still sue and be
sued in their individual names. lf, therefore, the partners do not choose
to file a suit in the firm name, there is nothing in the Code of Civil
Procedure and particularly in Order 30 thereof, which would compel
them to do so. The provisions of Order 30 thereof, which would compel
them to do so. The provisions of Order 30, Rule 4 can be invoked only
if the suit is filed in the firm name, but not otherwise. Another ground
considered by the learned trial Court in arriving at a conclusion that
the suit is not maintainable with reference to the order dated 11-12-
1990 of this Court. | find nothing on the point of addition or otherwise
of the party in the case, but it was observed in respect of interim relief
to be granted pending an application under Order 39, Rules 1 and 2 by .
this Court, as under :-

“Till then the supply of kerosene oil shall continue in the naime of firm
Vidisha Auto Service.”

There is nothing in this direction so as to indicate that Vidisha Auto
Seivice is a necessary party. Since plaintiffs are claiming themselves to be
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the partners of the said firm, the Court has only to examine whether plain-
tiffs are entitled to claim dealership as partners of the said firm. The plain-
tiffs are entitled to bring a suit of this nature as against the respondent-
defendants for declaration that they alone are entitled to get the dealership
of the kerosene oil for a firm of which they are partners. Of course, the
claim is open for challenge on various grounds raised on behalf of defend-
ants, but the suit cannot be dismissed without examination the case of the
plaintiffs on merits at this stage and by holding that firm or remaining heirs
of Ramswaroop Sharma and necessary parties to the suit. The order of the
learned trial Court is, therefore, found to be vitiated in law insofar as reject-
ing the claim of the plaintiffs for non-joinder of the parties.

COURT FEES AND SUITS VALUATION ACT, SECTION 7 (iv) (c) AND (d)

Suit for declaration and mandatory injunction by person claiming to be
partner of a firm for dealership in kersosene in the name of the firm. Pre-
liminary objection. Relief of injunction not claimed as preventive injunction
but as a consequential relief in respect of declaration. Plaintiff not required
to revalue the claim for injunction. Suit could not be dismissed. Opportu-
nity to pay required fee if payable has to be granted to plaintiff.

NOTE : Judicial Officers are requested to go through the whole judg-
ment, as this judgment decides |mportant issue regarding Court fees which
is of general importance.

()
9. Cr.P.C.,, SECTIONS 2 (h). 24, 169, 170, 173 AND 482 : POWER OF

THE COURTTO DIRECT INVESTIGATING OFFICER TO TAKE OPIN-

ION OF PUBLIC PROSECUTOR FOR FILING CHARGE-SHEET : NO
SUCH POWERS :-

(2000) 4 SCC 459

R. SARALA Vs. T.S. VELU

With the courtesy of Eastern Book Company, Lucknow the facts of the
case and paragraphs 6, 10, 11, 12 and 19 are reproduced :-

A young bride committed suicide in her nuptial home within seven
months of her marriage. An inquiry under Section 174 (3) Cr.P.C. was held.
The Sub-Divisional Magistrate conducted the inquiry and submitted a re-
port holding that it was conclusively proved that due to mental restless-
ness she had committed suicide and no one is responsible and hence it
was informed that her death was not due to dowry harassment. However,
the police continued with the investigation and submitted a challan against
the deceased’s husband and his mother for the offence under Sections
304-B and 498-A IPC. The deceased'’s father, the first respondent, was not
satisfied with the challan as the deceased’s husband’s sister, the appel-
lant, and her father were not arraigned as accused. Hence he moved the
High court under Section 482 Cr.P.C. A Single Judge of the High Court
disposed of the petition under Section 482 directing that the papers be
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placed before the Public Prosecutor “as it is without any further investiga-
tion and he shall render an impartial opinion on the matter and thereafter
an amended charge-sheet shall be filed in the concerned Court”. The ap-
pellant’s father filed a petition before the Single Judge for recalling it on the
main ground that neither he or his daughter (appellant) was heard nor were
they made parties in the proceedings. But the Single Judge dismissed the
petition on the main premise that Section 362 Cr.P.C. contains a bar against
recalling any order passed under the Code. Hence the appellant filed the
present appeal to challange both the orders. Allowing the appeal the Su-
preme Court held as under :

6.

No Endeavour was made before us to canvass against the correctness
of the view adopted by the learned Single Judge that the order dated
8-2-1999 could not be recalled by him due to the bar contained in Sec-
tion 362 of the Code But even assuming it to be so. that does not bar
this Court in considering the legality of that order in this appeal.

Mr S. Sivasubramaaniam, learned Senior Counsel who argued for the
appellant contended that learned Single Judge had seriously erred in
directing the investigating officer to submit the amended charge-sheet
in accordance with the opinion of the Public Prosecutor. Shri V.
Balachandran, learned counsel. arguing for the first respondent tried
to support the impugned order on the premise that there is nothing
objectionable for the investigating officer to consult the Public Pros-
ecutor before laying a report under Section 163 (2) of the Code.

The question here is not simply whether an investigating officer, on his
own volition or on his own initiative, can discuss with the Public Pros-
ecutor or any legal talent. fot the purpose of forming his opinion as to
the report to be laid in the court. Had that been the question involved
in this case it would be unnecessary to vex our mind because it is
always open to any officer, including any investigaating officer, to get
the best legal opinion on any legal aspect concerning the preparation
of any report. But the real question is, should the High Court direct the
investigating officer to take opinion of the Public Prosecutor for filing
the charge-sheet?

Investigation is defined in Section 2 (h) of the Code, as including

“all the proceedings under this Code for the collection of evidence
conducted by a police officer or by any person (other than a Mag-
istrate) who is authorised by a Magistrate in this behalf”.

We are only concerned in this case with the investigation to be con-
ducted by a police officer and hence the latter limb of the definition has
no relevance now. Chapter Xl of the Code contains provisions regard-
ing “information to the police and their powers to investigate”.

10. After dealing with various aspects of the investigation from Section

154 to Section 168 of the Code, the statute says in the next two sec-
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tions regarding the subsequent step. Section 169 of the Code enjoins
on the officer in charge of the police station concerned to release the
accused from custody on executing a bond if it appears to him that
“there is not sufficient evidence or reasonable ground of suspicion to
justify the forwarding of the accused to a Magistrate”. Section 170 of
the Code directs'that if upon investigation.

“it appears to the officer in charge of the police station that there is
sufficient evidence or reasonable ground as aforesaid, such of-
ficer shall forward the accused under custody to a Magistrate em-
powered to take cognizance of the offence upon a police report”.

Section 173 (1) casts an obligation for completing the investigation .
without unnecessary delay and sub-section (2) enjoins on the officerin
charge of the police station to forward to the Magistrate a report in the
form prescribed by the State Government, on completion of such in-
vestigation. The aforesaid power of the officer in charge of the police
station is subjected only to the supervision of superior police officers
in rank as envisaged in Section 36 of the Code. There is no stage
during which the investigating officer is legally obliged to take the opin-
ion of a Public Prosecutor or any authority, except the aforesaid supe-
rior police officer in rank.

There is no material difference regarding general powers of investiga-
tion by-the police as between the present Code and the corresponding
provisions contained in Chapter X1V of the erstwhile Code of Criminal
Procedure, 1898. In H.N. Rishbud v. State of Delhi AIR 1955 SC 196
a three-Judge Bench of this Court, after delineating the different steps
in investigation as contemplated in the Code, has pointed out that the
formation of the opinion. whether or not there is a case to place the
accused no trial, should be that of the officer in charge of the police
station and none else. The following observations are to be noted in
this context.

“The scheme to the Code also shows that while it is permissible for
an officer in charge of a police station to depute some subordinate
officer to conduct some to these steps in the investigation. the re-
sponsibility for every one of these steps is that of the person in the
situation of the officer in charge of the police station, it having been
clearly provided in Section168 that when a subordinate officer
makes an investigation he should report the result to the officer in
charge of the police station. It is also clear the final step in the
investigation, viz., the formation of the opinion as to whether or not
there is a case to place the accused on trial is to be that of the
officer in charge of the police station. There is no provision permit-
ting delegation thereof but only a provision entitling superior offic-
ers to supervise or participate under Section 551.
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12. A Public Prosecutor is appointed, as indicated in Section 24 of the
Code, for conducting any prosecution. appeal or other proceedings in
the court. He has also the power to withdraw any case from the pros-
ecution with the consent of the court. He is the officer of the court.
Thus the Public Prosecutor is to deal with a different field in the admin-
istration of justice and he is not involved in investigation. It is not in the
scheme of the Code for supporting or sponsoring any combined op-
eration between the investigating officer and the Public Prosecutor for
filing the report in the court.

The High Court has committed an illegality in directing the final report
to be taken back and to file a fresh report incorporating the opinion of the
Public Prosecutor. Such an order cannot stand legal scrutiny and hence
appeal allowed.

®
10. Cr.P.C., SECTION 439: GRANT OF BAIL IN PENDING CASES :
CONSIDERATION
2000 (2) A.N.J. 656
RAM NARAYAN SINGH Vs. STATE OF BIHAR

The application for bail during trial having been rejected, the appel-
lants approached this Court. They are facing charges under Sections
406/420/34 IPC and are in custody for more than nine months by now.
The allegation is that the appellants misappropriated to the tune of
Rs. 75,000/- for giving employment. The earlier order of the High Court
was that if the trial does not commence within six months, they can renew
the prayer for bail.

Having examined the manner in which the trial is proceeding and tak-
ing into account the fact that the appellants are already in custody for more
than nine months, we think that a case for grant of bail has been made out.
We accordingly direct that the appellants be released on bail to the satis-
faction of the Chief Judicial Magistrate, Katihar.

@

11. Cr.P.C.,SECTION 156 (2) : TERRITORIAL JURISDICT!ION FORTHE
PURPOSES OF INVESTIGATION : PRINCIPLES EXPLAINED : &
Cr.P.C., SECTICN 482 : THE POWERS OF THE HIGH COURT :-
2000 A.N.J. 227
SATVINDER KAUR Vs. STATE {(GOVT. OF N.C.T. OF DELHI) & Anr.

The preceedings of the Police Officer shall not be challenged Under S.
482 on the ground that he had no territorial power to investigate. The High
Court has overlooked the Section 156 (2) Cr.P.C.

Paragraphs 9, 10 11 and 12 are reproduced excluding few portions :-

9. Itis true that territorial jurisdiction also is prescribed under Sub-sec-
tion (1) to the extent that the officer can investigate any cognizable
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10.

11.

case which a court having jurisdiction over the local area within the
limits of such police Station would have power to inquire into or try
under the provisions Chapter Xlil. However, subsection (2) makes the
position clear by providing that no proceeding of a police in any such
case shall at any stage be called in question on the ground that the
case one which such officer was not empowered to investigate. After
investigation is completed, the result of such investigation is required
to be submitted as provided under Section 168, 169 & 170 Section 170
specifically provides that if, upon an investigation, it appears to the
Officer in charge of the police Station that there is sufficient evidence
or reasonable ground of suspicion to justify the forwarding of the ac-
cused to a Magistrate, such officer shall, forward the accused under
custody to a Magistrate empowered to take cognizance of the offence
upon a police report and to try the accused or commit for trial. Further,
if the Investigating Officer arrives at the conclusion that the crime was
not committed within the territorial jurisdiction of the police station,
then FI.R. can be forwarded to the police station having jurisdiction
over the area in which crime is committea. But this would not mean
thatin a case which requires investigation, the police officer can refuse
to record-the FIR and/or investigate it.

Chapter Xlll of the Code provides for “jurisdiction of the Criminal Courts

in inquiries and trials” It is to be stated that under the said Chapter

there are various provisions which empower the Court for inquiry or

trial of a criminal case and that there is no absolute prohibition that the

offence committed beyond the local territorial jurisdiction cannot be

investigated, inquired or tried. This would be clear by referring to Sec-

tions 177 to 188.

“177. Ordinary place of inquiry and trial- Every offence shall ordi-

narily be inquired into and tried by a court within whose local jurisdic-

tion it was committed. .

178. Place of inquiry or trial- (a) when it is uncertain in which of

several local areas an offence was committed, or

(b) where an offence is committed partly is one local area and partly
in another, or

(c) where an offence is continuing one, and continues to be commit-
ted in more local areas than one, or

(d) where it consists of several acts done in different local areas, it
may be inquired into or tried by a Court having jurisdiction over
any of such local areas.”

A reading of the aforesaid sections would make it clear that Section

177 provides for “ordinary” place of inquiry or trial. Section 178 inter

alia provides for place of inquiry or trial when it is uncertain in which of
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12.

several local areas an offence was committed or where the offence
was committed partly in one local area and partly in other and where it
consisted of several acts done in different local areas, it could be in-
quired into or tried by a court having jurisdiction over any of such local
areas. Hence, at the stage of investigation, it cannot be held that S.H.
O. does not have tefritorial jurisdiction to investigate the crime.

This Court in the State of West Bengal Vs. S.N. Basak [1963 (2) SCR
52] dealt with a similar contention.

“The powers of investigation into cognizable offences are contained in
Chapter XIV of the Code of Criminal Procedure. Section 154 which is
in that Chapter deals with information in cognizable offences and Sec-
tion 156 with investigation into such offences and under these sections
the police has statutory right to investigate into the circumstances of
any alleged cognizable offence without authority from a Magistrate and
this statutory power of the police to investigate cannot be interfered
with by the exercise of power under Section 439 or under the inherent
power of the court under Section 561-A of Criminal Procedure Code.
As to the powers of the Judiciary in regard to statutory right of the
police to investigate, the Privy Council in King Emperor
Vs. Khwaja Nazir Ahmad (1944 L.R. 71 |.A. 203, 212) observed as
follows :
“The functions of the judiciary and the police are complementary, not
overlapping, and the combination of individual liberty with a due ob-
servance of law and order is only to be obtained by leaving each to
exercise its own function, always, of course, subject to the right of the
court to intervene in an appropriate case:when moved under Section
491 of the Criminal Procedure Code to give directions in the nature of
habeas corpus. In such a case as the present, however, the Court's
functions begin when a charge is preferred before it, and not until then.
It has sometimes been thought that Section 561-A has given increased
powers to the Court which it did not possess before that Section was
enacted. But this is not so, the section gives no new powers, it only
provides that those which the court already inherently possesses shall
be preserved and is inserted as their Lordships think, lest it should be
considered that the only powers possessed by the Court are those
expressly conferred by the Criminal Procedure Code and that no in-
herent powers had survived the passing of that Act.”
With this interpretation, which has been put on the statutory duties
and powers of the police and of the powers of the Court, we are in
accord. The High Court was in error therefore in interfering with the
powers of the police in investigating into the offence which was alleged
in the information sent to the Officer-in-charge of the police station.”
®
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12. Cr.P.C., SECTION 439 (2) : CANCELLATION OF BAIL. WHO CAN
APPLY :-
2000 A.N.J. 248
R. RATHINAM Vs. STATE BY DSP, DISTRICT CRIME BRANCH,
MADHURAI

A representation made by some Advocates who have nothing to do
with the said case, could be entertained by the High Court and disposes of
it on merits as a suo motu proceedings. It was held that the Division Bench
has gone wrong in holding that the petition submitted by the concerned
advocates was not maintainable at all. Refusing to exercise the suo-motu
powers contemplated in Section 439 (2) can not be on such a fallacious
premise. The Division Bench ought to have considered the petition on mer-
its. Appeal allowed and a direction was issued to decide the petition as a
fresh in the light of observations made.

®
13. Cr.P.C.,SECTION 306 (4) : TENDER OF PARDONTO ACCOMPLISH
: PROCEDURE
2000 (2) A.N.J. 574
RANADHIR BASU Vs. STATE

Submission that Sudipa should have been examined as witness in open
court and not in the Chamber and that while she was examined, the Mag-
istrate should have kept the accused present and afforded to than an op-
portunity to corss-examine Sudipa. ‘

The contention was not accepted.

NOTE:- Judicial Officers are requested to go through S. 306 Cr.P.C. also.

I.P.C. SECTION 302 R/W SECTIONS 120-B, 201 AND 109 IPC :
APPRECIATION OF EVIDENCE :-

Appellant and krishnanendu tried for committing murder of Subhash
Chandra Pal, his wife, father and mother. Trial Court held that appellant
committed the murders and krishnanendu aided and abetted the appellant
in committing the offence. Both of them were convicted and death sen-
tence was imposed on both of them. On appeals being filed and reference
being made the High Court confirmed the conviction and sentence of ap-
pellant but gave benefit of doubt to Krishnanendu aided and abetted the
appellant in committing the offence. Both of them were convicted and death
sentence was imposed on both of them. On appeals being filed and refer-
ence being made the High Court confirmed the conviction and sentence of
appellant but gave benefit of doubt to Krishnanendu and acquitted him.
This appeal by the appellant, on careful scrutiny of Sudipa’s statement it is
found that she had given full and correct version of the incident, that her
evidence was also consistent and that, therefore both the courts below
were justified in accepting her evidence. What appears to have been over-
looked by the courts below is that the appellant and Sudipa wanted only
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Sudipa’s mother to be removed from the world -and at no point of time the
appeilant had planned to kill Sudipa’s father and grand parents. Sudipa
was ill treated by her mother and no other may could be seen for improving
Sudipa’s future. Events subsequent to the ‘Kalogan’ mixed with poison being
eaten by Sudipa’s mother happened unexpectedly. Considering the facts
and circumstances of the case conviction of the appellant confifmed but
the sentence of death reduced to the sentence of imprisonment for life.
®

14. Cr.P.C., STATEMENT UNDER SECTION 161 USE OF : BY WHOM?

EXPLAINED :-

2000 (2) M.P.L.J. S.N. 2

SANDEEP RAJ Vs. STATE OF M.P.

Only a prosecution witness can be confronted with his case diary state-
ment recorded under Section 161 and not a defence witness or a Court
witness.

A witness can be confronted/contradicted with his case diary state-
ment only when such a witness is called for the prosecution. To put it differ-
ently, only a prosecution witness can be confronted/contradicted with his
case diary statement, recorded under Section 161, Cr.P.C; and such state-
ment can never be used for confronting/contradicting a defence witness or
a Court witness. AIR 1959 SC 1012 and AIR 1975 SC 1324 relied on.

®
15. Cr.P.C., SECTION 320 (8) :
2000 (2) M.P.L.J. 431
RAM KUMAR Vs. STATE OF M.P.

The accused was convicted under Section 307 of the I.P.C. but the
appellate Court found that the accused had committed offence under Sec-
tion 324 of the IPC, alone and permission to compound offence under Sec-
tion 324 IPC granted. Effect of compounding of offence under section 324,
IPC on grant of leave had the effect of acquittal as provided in section 320
(8) Cr.P.C. for all purposes removing stigma attaching to appellant cashier
by judgment of trial Court.

®
16. CONSTITUTION OF INDIA, ARTICLES 315, 317 AND 317 (1) :
BHAVIOUR AND CIVIL PRACTICE : STANDARD OF BEHAVIOUR :-
(2000) 4 SCC 309
IN REFERENCE OF Dr. RAM ASHRAY YADAV

The Standard of behaviour (in this case) of Chairman of Public Service
Commission although most sensitive standard of behaviour is expected of
such a constitutional trustee, on facts, found, occasional omissions to ex-
hibit exemplary behaviour or conduct expected of the Chairman, although
amounted to lapses but did not amount to misbehaviour within the mean-
ing of Art. 317.
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With the Courtesy of Eastern Book Company, Lucknow following por-
tion is reproduced:-

The Founding Fathers of the Indian Constitution relying upon the ex-
perience in other countries wherever democratic institutions exist, intended
to secure an efficient civil service. This is the genesis for setting up au-
tonomous and |ndependent bodies like the Public Service Commission at
the Centre and in the States. The values of independence, impartiality and
integrity are the basic determinants of the constitutional conception of Public
Service Commission and their role and functions. The Constitution has made
provisions to protect the civil service, as far as possible, from political or
personal influence and give it that position of stability and security, which
is vital to its successful working as an impartial and efficient instrument of
the State. To enable the Public Service Commissions to discharge their
constitutional duties and obligations in full measure, the framers of the
Constitution not only armed them with enhanced powers and increased
functions, but also provided security of tenure for the Chairman and mem-
bers by providing for a strict judicial procedure for their suspension or re-
moval.

The Chairman of the Public Service Commission is in the position of a
constitutional trustee and the morals of a constitutional trustee have to be
tested in a much stricter sense than the morals of a common man in the
marketplace. Most sensitive standard of behaviour is expected from such a
constitutional trustee. His behaviour has to be exemplary, his actions trans-
parent, his functioning has to be objective and in performance of all his
duties he has to be fair, detached and impartial. The character and con-
duct of the Chairman and members of the Commission, like Caesar’s wife,
must therefore be above board.

The credibility of the institution of a Public Service Commission is
founded upon the faith of the common man is its proper functioning. The
- faith would be eroded and confidence destroyed it appears that theChairman
or the members of the Commission act subjectively and not objectively or
that their actions are suspect. Society expects honesty, integrity and com-
plete objectivity from the Chairman and members of the Commission. The
Commission must act fairly, without any pressure or influence from any
quarter, unbiased and impartially, so that the society does not lose confi-
dence in the Commission.

The Chairman of the Commission, Y, appears at times, did not exhibit
exemplary behaviour or conduct, expected of him, but none of the allega-
tions which have been made against him in, various charges, which may,
at best, amount to lapses, can be said to be such which amountto “misbe-
haviour” within the meaning of Article 317 of the Constitution inviting ac-
tion of his removal from office under Article 317 (1).
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Since no charge of misbehaviour has been established againstY, no
action is called for against him. The term of office of the then Chairman, Y
has since expired and he stands relieved of his duties. There is, thus, no
question of reinstatement of Y (who was under suspension), but he should
be given all such dues etc. to which he is entitled to under rules.

. 2 . .

17. CONSTITUTION OF INDIA, ARTICLE 311 r/w SECTION 25 (F) IN-
DUSTRIAL DISPUTES ACT : TERMINATION OF SERVICES WITH-
OUT FOLLOWING PROCESS: PROPRIETY :-

2000 A.N.J. 430
NAR SINGH PAL Vs. UNION OF INDIA

Termination of services without following process. Validity of allegation
of assaulting chowkidar. No regular enquiry conducted and only criminal
case lodged. Retrenchment compensation was received. It was held that
acceptance of retrenchment compensation does not mean employee sur-
rendered his constitutional right. Termination order was set aside and rein-
statement with back wages and consequential benefits ordered.

The letter addressed to the chowkidar by D.E. Phone is reproduced:
Dear,

You had beaten with iron article and had bitten with teeth to Shri
Mahendra Singh, son of Shri Ratan Singh, gateman, Tax Bhawan, Agra on
20-4-92 in the evening of 8.00 p.m. who was on duty. Due to the above said
conduct, you are not deserved/competent to be in the Govt. service any
more and you are casuai employee. Therefore, your services are termi-
nated with immediate effect. Nevertheless, you are being paid Retrench-
ment benefit. The undermentioned cheque is being annexed with this let-
ter.

Sd/-
D.E. Phone (ADM)
Paragraph 12, 13 and 14 are reproduced :-

12. The fact that the appellant was involved in a criminal case is not
disputed by the appellant. What is contended by him is that he was ulti-
mately acquitted by the court of Chief Judicial Magistrate, Agra and, there-
fore, involvement of the appellant in a criminal case could not have been
made the basis for terminating his services. Since the appellant was ac-
quitted. and it was a clean acquittal, the stigma attached to him of having
been prosecuted in a criminal case should have been treated to have dis-
appeared and no argument can be allowed to be raised for justifying the
order of dismissal on the ground of appellant's involvement in a criminal
case.

13. The Tribunal as also the High Court, both appear to have been
moved by the fact that the appellant had encashed the cheque through
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which retrenchment compensation was paid to him. They intended to say
that once retrenchment compensation was accepted by the appellant, the
chapter stands closed and it is no longer open to the appellant to chal-
lenge his retrenchment. This, we are constrained to observe, was wholly
erroneous and was.not the correct approach. The appellant was a casual
labour who had attained the ‘temporary’ status after having put in ten years’
of service. Like any other employee, he had to sustain himself, or, may be
his family members on the wages he got on the termination of his services,
there was no hope left for payment of salary in future. The retrenchment
compensation paid to him, which was only a meagre amount of Rs. 6350/~
was utilised by him to sustain himself. This does not mean that he had
surrendered all his constitutional rights in favour of the respondent. Funda-
mental Rights under the Constitution cannot be bartered away. They can
not be compromised nor can there be any estoppel against the exercise of
fundamental Rights available under the Constitution. As pointed out ear-
lier, the termination of the appellant from service was punitive in nature
and was in violation of the principles of natural justice and his constitu-
tional rights. Such an order cannot be sustained.

For the reasons stated above, the appeal is allowed. The judgment
dated 4-12-1997 passed by the Tribunal as also the judgment dated 30-10-
1998, passed by the High Court, are set aside and the claim petition of the
appellant is allowed with costs throughout. The order dated 20-5-1992, by
which the services of the appellant were terminated, is quashed with the
direction that the appellant shall be put back on duty on the post which he
held on 20-5-1992 and shall be paid all the arrears upto date and other
consequential benefits admissible under the rule.

®
18. CIRCUMSTANTIAL CIRCUMSTANCES : APPRECIATION OF
EVIDENCE :-
(2000) 5 SCC 197
JOSEPH Vs. STATE OF KERALA

Unless material and substantial contradictions and discrepancies are
in the testimony of witnesses and are in respect of vitally relevant aspects
of facts deposed, their entire testimony cannot be discarded.

Paragraph 13 of the judgment is reproduced :

Taking advantage of the discrepancies pointed out by the Sessions
Judge, the learned counsel for the appellant also tried to contend that the
evidence of PWs 11 to 14 is not trustworthy. It is not that every discrepancy
or contradiction that matters much in the matter of assessing the reliability
and credibility of a witness or the truthfulness of his version. Unless the
discrepancies and contradictions are so material and substantial and that
too are in respect of vitally relevant aspects of the facts deposed, the wit-
nesses cannot be straightway condemned and their evidence discarded in
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its entirety. On going through the entire evidence of PWs 11 to 14, we are
unable to come to the conclusion that they are not speaking the truth or
that they cannot inspire confidence in the mind of any reasonable person
or authority to adjudge disputed questions of fact, so as to eschew entirely
their evidence from consideration, whatsoever.

CRIMINAL TRIAL : CIRCUMSTANTIAL EVIDENCE :-

Supplying of missing link in the circumstances. Total denial of ail the
incriminating circumstances when the same were brought to the notice of
the accused. It was held, such denial would provide a missing link for com-
pleting the chain of incriminating circumstances.

CIRCUMSTANTIAL EVIDENCE, THE PRINCIPLE WHEN CAN CONVIC-
TION CAN BE BASED ON EXPLAINED :

Such incriminating links of facts could, if at all, have been only ex-
plained by the appellant, and by nobody else, they being personally and
exclusively within his knowledge. Of late, Courts have, from the falsity of
the defence plea and false answers given to Court, when questioned, found
the missing links to be supplied by such answers for completing the chain
of incriminating circumstances necessary to connect the person concerned
with the crime committed. That missing link to connect the accused-appel-
lant in this case was provided by the blunt and outright denial of every one
and all of the incriminating circumstances pointed out which, with suffi-
cient and reasonable certainty on the facts proved, connect the accused
with the death and the cause for the death of the deceased.

8
19. CRIMINAL TRIAL : EXPLANATION OF INJURIES, FAILURE TO EX-
PLAIN, EFFECT AND EVIDENCES ACT, SECTIONS 145, AND 155 :
PROCEDURE REGARDING DECLARING THE WITNESSES HOS-
TILE:-
(2000) 4 SCC 298
RAJENDRA SINGH Vs. STATE OF BIHAR

If a witness during trial is intended to be contradicted by his previous
statement made or reduced in writing then his attention has to be drawn to
those parts of the statement which are required to be used for the purpose
of contradicting him. If the witness disowns to have made any statement
which is in consistent with his present stand, his statement on that score
would not be vitiated until cross-examiner proceeds to comply with the pro-
cedure prescribed in the second limb of S. 145. Statement of a person who
was injured in the incident (in which one person died) recorded by Magis-
trate in hospital. Therein he had stated that deceased was assaulted with
bhala by Rajender and Surender and he did not see whether any other
person assaulted or not. That person who had given that statement was
examined by the defence as DW. In the course of trial substantive evi-
dence of the PW was that Rajender and Triloki had assaulted the deceased.
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PW had not been confronted with that part of his alleged former statement
by which the defence wanted him to be contradicted. PW had merely been
asked as to whether he had stated before the Magistrate that Surender
had assaulted the deceased to which PW replied that he did not recall as
to what he stated before the Magistrate. Though the Magistrate had stated
that the statement recorded by him had been sent to CJM but he categori-
cally admitted that there was neither any signature nor seal of CJM or his
office on the statement. It was held that S. 145 was not complied with.
Moreover, as regards accused Rajender there had been no variance in the
so-called former statement of PW and his statement in Court.

Paragraphs 4, 5 and 6 of the judgment are reproduced :

4. So far as the question whether non-explanation of the injuries on ac-
cused Rajender ipso facto can be held to be fatal to the prosecution
case, it is too well settled that ordinarily the prosecution is not obliged
to explain each injury on an accused even though the injuries might
have been caused in the course of the occurrence, if the injuries are
minor in nature, but at the same time if the prosecution fails to explain
a grievous injury on one of the accused persons then certainly the
court looks at the prosecution case with a little suspicion on the ground
that the prosecution has suppressed the true version of the incident. In
the case in hand accused-appellant Rajender had one penetrating
wound, three incised wounds and one lacerated wound and of these
injuries, the penetrating wound on the left auxiliary area in the 5th in-
tercostal space ¥2"x1/3x%” was grievous in nature as per the evidence
of the doctor. PW 3 who had examined him. One the basis of the evi-
dence of PW 3 as well as PW 11 the courts have come to the conclu-
sion that there is no room for doubt that the appellants and their men
had injuries on their person on the date of the occurrence. The ques-
tion. therefore, that remains to be considered is whether non-explana-
tion of the said injuries on accused appellant Rajender can form the
basis of a conclusion that the prosecution version is untrue. In Mohar
Rai and Bharath Rai v. State of Bihar AIR 1968 SC 1281, this Court
had held that the failure of the prosecution to offer any explanation
regarding the injuries found on the accused shows that the evidence of
the prosecution witness relating to the incident is not true or at any
rate, not wholly true and further, those injuries probabilise the plea
taken by the accused persons. Butin Lakshmi Singh v. State of Bihar.
(1976) 4 SCC 394 this Court considered Mohar Rai and came to hold
that non-explanation of the injuries on the accused by the prosecution
may affect the prosecution case and such non- explanation may as-
sume greater importance where the evidence consists of interested or
inimical witnesses or where the defence gives a version which com-
petes in probability with that of the prosecution. The question was con-
sidered by a three- Judge Bench of this Court in the case of Vijayee
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Singh v. State of U.P. (1990) 3 SCC 190 and this Court held that if the
prosecution evidence is clear, cogent and creditworthy and the court
can distinguish the truth from falsehood the mere fact that the injuries
are not explained by the prosecution cannot by itself be a sole basis to
reject such evidence and consequently the whole case and much de-
pends on the facts and circumstances of each case. In Vijayee Singh
case the Court held that non- explanation of injury on the accused
person does not affect the prosecution case as a whole.

This question again came up before a three-Judge Bench recently in
the case of Ram Sunder Yadav v. State of Bihar (1998) 7SC 365
where this Court reaffirmed the statement of law made by the earlier
three-Judge Bench in Vijayee Singh case3 and also relied upon an-
other three-Judge Bench decision of the Court in Bhaba Nanda Sarma
v. State of Assam (1977) 4 SCC 396 and as such accepted the princi-
ple that if the evidence is clear, cogent and creditworthy then non-
explanation of the injury on the accused ipso facto cannot be a basis
to discard the entire prosecution case. The High Court in the impugned
judgment has relied upon the aforesaid principle and examined the
evidence of the four eye witnesses and agreeing with the learned Ses-
sions Judge come to the conclusion that the prosecution witnesses
are trustworthy and, therefore, non-explanation of the injury in ques-
tion cannot be held to be fatal, and we see no infirmity with the said
conclusion in view of the law laid down by this Court, as held earlier.
We, therefore, are not persuaded to accept the first submission of Mr
Mishra, learned Senior Counsel appearing for the accused-appellants.

So far as the second contention of Mr Mishra is concerned, it is no
doubt true that on 4.7.1977 Satyanarain who has been examined as
PW 8 in the course of trial had been examined by a Magistrate as he
had been seriously injured and that statement has been exhibited as
Exhibit B and in fact the Magistrate who had recorded the statement
has been examined by the defence as DW 1. This statement of
Satyanarain recorded by the Magistrate may be a former statement by
Satyanarain relating to the same fact at about a time when the fight
took place and when the said satyanarain was examined as PW 8 dur-
ing trial it would be open for a party to make use of the former state-
ment for such purpose as the law provides. But if the witness during
trial is intended to be contradicted by his former statement then his
attention has to be drawn to those parts of the statement which are
required to be used for the purpose of contradicting him before the
said statement in question can be proved as provided under Section
145 of the Evidence Act. Mr. Mishra, learned Senior Counsel appear-
ing for the appellant relying upon the decision of this Court in Bhagwan
Singh v. State of Punjab AIR 1952 SC 214 contended before us that
if there has been substantial compliance with Section 145 of the Evi-
dence Act and if the necessary particulars of the former statement has
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been put to the witness in cross-examination then notwithstanding the
fact that the provisions of Section 145 of the Evidence Act is not com-
plied with in letter i.e. by not drawing the attention of the witness to
that part of the former statement yet the statement could be utilised
and the veracity of the witness could be impeached. According to Mr.
Mishra the-former statement of -PW 8 which has been exhibited as
Exhibit B was to the effect that Kameshwar was assaulted with a bhala
by Rajender and Surender and he did not see whether any other per-
son had been assaulted or not, whereas in the course of trial the sub-
stantive evidence of the witness is that it is Rajender and Triloki who
assaulted the deceased and, therefore, it belies the entire prosecution
case, The question of contradicting evidence and the requirements of
compliance with Section 145 of the Evidence Act has been considered
by this Court in the Constitution Bench decision in the case of Tahsildar
Singh v. State of U.P. AIR 1959 SC 1012 The Court in the aforesaid
case was examining the question as to when an omission in the former
statement can be held to be a contradiction and it has also been indi-
cated as to how a witness can be contradicted in the case of Binay
Kumar Singh v. State of Bihar (1997) 1 SCC 283 and the Court has
taken note of the earlier decision in Bhagwan Singh AIR 1952 SC
214: 1952 SCR 812 : 1952 Cri CJ 113 and explained away the same
with the observation that on the facts of that case there cannot be a
dispute with the proposition laid down therein. But in elaborating the
second limb of Section 145 of the Evidence Act it was held that if it is
intended to contradict him by the writing his attention must be called to
those parts of it which are to be used for the purpose for contradicting
him. It has been further held that if the witness disowns to have made
any statement which is inconsistent with his present stand, his testi-
mony in court on that score would not be vitiated until the cross-exam-
iner proceeds to comply with the procedure prescribed in the second
limb of Section 145 of the Evidence Act. Bearing in mind the aforesaid
proposition and on scrutinising the evidence of DW 1, we find that the
Magistrate who is supposed to have exhibited the document in his cross
examination categorically admitted that there was neither any signa-
ture nor seal of either the Chief Judicial Magistrate or or his office on
the statement, Exhibit B. If according to the Magistrate on recording
the statement of Satyanarain he had sent the same to the Chief Judi-
cial Magistrate, it is inconceivable as to how the document would not
bear the signature or seal of either the Chief Judicial Magistrate or his
office. The Magistrate in his examination-in-chief also does not state
as to who identified Satyanarain in the hospital before recording his
statement. It is under these circumstances that it is difficult to hold that
Exhibit B has been legally proved to be the former statement of
Satyanarain who has been examined as PW 8. Then again on a scru-
tiny of the evidence PW 8 it is crystal clear that the witness has not
been confronted with that part of his alleged former statement by which
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the defence wants him to be contradicted. The witness has rherely been
asked as to whether he stated before the Magistrate that accused
Surender had assaulted Kameshwar to which he had replied he does
not recall as to what he stated before the Magistrate. In this state of
affairs it is difficult for us to hold that the provisions of Section 145 of
the Evidence Act have been complied with in the case in hand. Then-
again, so far as accused Rajender is concerned, there has been no
variance in his so-called former statement, Exhibit B and his statement
in the Court when he was examined as PW 8 clearly ascerting that
Rajender assaulted the deceased Kameshwar by means of a bhala. In
the aforesaid premises, we are unable to accept the second submis-
sion of Mr. Mishra and the same accordingly stands rejected.

I.P.C. SECTIONS 34 & 302 : COMMON INTENTION EXPLAINED :-

Medical evidence showing that fatal injury was inflicted on deceased
by accused Rajender. As regards accused Triloki, two PWs stating that he
had inflicted a blow on the leg of the deceased, one PW stating that he had
not inflicted any injury on the deceased and another PW failing to ascribe
which assused assaulted which part of the deceased. Leaving aside the
contradictions among the PWs with regard to assault by Triloki, held on
facts, it is difficult to hold that he also shared the common intention with
Rajender for causing murder of the deceased which developed at the spur
of the moment.

I.P.C. SECTION 300 EXCEPTION 4 : INGREDIENTS OF :-

While prosecution party was ploughing their land, accused party ask-
ing them not to do so and when protested, accused fetching weapons from
their nearby plot and inflicting injuries causing death of one person and
injuries to other. It was held that Section 300 Exception 4 not attracted.
The Supreme Court further held that the necessary ingredients of Excep-
tion 4 to Section 300 are :

(a) a Sudden fight
(b) absence of premeditation
(c) no undue advantage or cruelty

but the occasion must be sudden and not as a cloak for pre-existing
malice. It is only an unpremeditated assault committed in the heart of pas-
sion upon a sudden quarrel which would come within Exception 4 and it is
necessary that all the three ingredients must be found.

[

20. CIVIL RULES AND C.P.C.,0.20 R. 1 : JUDGMENT TO BE DELIV-

ERED WITHIN WHAT PERIOD :-

2000 A.N.J. 181

BHAGWANDAS GATECHAND DASWANI Vs. H.P.A. INTERNA-

TIONAL & Ors.
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Appeal against judgment of Madras High Court in which hearing of
appeal was concluded on 22nd March, 1989 but the judgment was deliv-
ered on 24th January, 1994. Judgment was delivered five years after the
hearing was concluded. It was held that it is correct to this extent that long
delay in delivery of judgment gives rise to unnecesary speculation in the
mind of the parties to the Case. The matter has been pending for a consid-
erable period of time. The case was remitted back with the direction to
decide the appeal fresh within six months.

®

21. DEBT LAWS : RECOVERY OF DEBTS DUE TO BANKS AND FI-
NANCIAL INSTITUTIONS ACT, 1993, SECTIONS 17, 18, 19, 25, 2
(g9), 31 AND 34 : RECOVERED MONEYS HOW TO BE USED : MON-
EYS RECOVERED UNDER ACT, FOR DISTRIBUTION LAID DOWN
:- PRINCIPLES
(2000) 4 SCC 406
ALLAHABAD BANK Vs. CANARA BANK

Where the debtor company has not been wound up Section 73 CPC
would govern the distribution. Position of secured creditors during pendency
of winding-up proceeding against the debtor were considered. Two catego-
ries of such secured creditors as are entitled to a share stated. On facts it
was held that respondent Bank fell in neither category. nor did it fall under
S. 73. Hence was not entitled to any share in the distribution of the sale
proceeds. Sections 529 (1), (2), (3), 529-A, Companies Act, Section 73
CPC and Ss. 45 to 50 Provincial Insolvency Act also considered.

@
22. ESSENTIAL COMMODITIES ACT, SECTION 6-A (1) : CONFISCA-
TION OF VEHICLE :-
2000 A.N.J. 299
DY COMMISSIONER, DAKSHINA KANNAD DISTRICT Vs.
RUDOLPH FERNANDES

The question before the Supreme Court was whether fine in lieu of
confiscation contemplated under the second proviso to Section 6a (1) of
E.C. Act, 1955 provides levy of fine on the basis of market value of confis-
cated vehicle or on the basis of market price of essential commodity sought
to be carried by such vehicle? It was held that file in lieu of confiscation
under second proviso to Section 6 (A) would be market price of vehicle and
not of seized essential commodity. Shambhu Dayal Agarwala Vs. State
of West Bengal and another. 1990 (3) SCC 549 referred.

Paragraph 9 of the judgment is reproduced:

The Court observed that though the language of the aforesaid proviso
is clear, the idea sought to be conveyed under the proviso to Section 6A (1)
of the Act appear to be the same. In our view, the analogy drawn by the
High Court is erroneous because the proviso specifically mentions that
where any such conveyance is used as a means of transport in the smug-



gling of goods, the owner of any conveyance is to be given an option to pay
in lieu of the confiscation of the conveyance, a fine not exceeding the mar-
ket price of the goods which are sought to be smuggled. Explanation pro-
vides that market price means market price at the date when the goods are
seized. As against this, Section 6 A second proviso does not refer to pay-
ment of fine not exceeding market price of the essential commodity*but
apparent reference is a fine not exceeding the market price of the vehicle
sought to be confiscated. This appears to be obvious because in case where
market price of the seized essential commodity is more than the price of
the conveyance then owner of the conveyance would not come forward to
take it back if he is asked to pay something more than its market price.
Similarly, when the market price of the seized essential commodity is more
than the price of the conveyance then owner of the conveyance would not
come forward to take it back if he is asked to pay something more than its
market price. Similarly, when the market price of the seized vehicle is much
more than of the essential commodity, it cannot be said that instead of
confiscation it should be released at a price which is less than its market
price. Further it is required to be noted that under section 6B (2) no order
of confiscation vehicle or other conveyance can be passed if the owner
proves to the satisfaction of the competent authority that it was used in
carrying the essential commodity without his knowledge or connivance.
®

23. EVIDENCE ACT, SECTION 92 : ORAL EVIDENCE, TO WHAT EX-

TENT IT IS PERMISSIBLE : NATURE OF :-

2000 (2) M.P.L.J. 361

MADHAV PRASAD Vs. MUNNIBAI

Oral evidence admissible to show that the sale deed was sham trans-
action to ensure repayment of loan. Section 92 does not come in the way
of proving the allegations as made. Mandas Vs. Manbai, 1972 MPLJ 852
and Gangabai Vs. Chhabubai, AIR 1982 SC 20 referred to.

Paragraphs 16 to 18 reproduced :

16. The question is whether in these circumstances the plea of the plaintiff
that it was a transaction of loan with sale-deed as a security with con-
sent that the property would be reconveyed to the plaintiff. Both sides
have relied on a pronouncement of the division bench of this Court in
Mandas vs. Manbai; 1972 MPLJ 852. In this case the purchaser had
sued for possession of the land on the basis of sale-deed in his favour.
The vendor pleaded that the document was not intended to convey
title but was related to loan and led oral evidence about it. The vendor
was an oldman of 60 years. The Court observed that the defendant
could plead that the document was not intended to convey title but
related to loan.The price was found to be inadequate. In these circum-
stances the .sale deed was held to be fictitious arid the suit was dis-
missed.
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18.

Learned counsel for the appellants argued that bar of section 92 Evi-
dence Act applied against assertions raised by plaintiffs. It is urged
that the plaintiff cannot go beyond the terms recorded in the sale deed
and cannot prove that the sale deed was not what it purports to be but
was intended to be a different transaction. This assertion is negatived
by the Judgment cited by the counsel for the appellants. The Division
Bench further observed in above cited case that when the vendor’s
plea is that the sale deed was fictitious and no interest in the property
passed to plaintiff and it was intended to be only security for loan, the
vendor could prove those allegations and section 92. Evidence Act did
not come in way.

The Supreme Court dealt with the bar of section 92 in the case of
Gangabai vs. Chhabubai; AIR 1982 SC 20. Their Lordships observed
that bar imposed by sub-section (1) of section 92 applied only when a
party seeks to rely upon the document embodying the terms of the
transaction. In that event the'law declares that the nature and intent of
the transaction must be gathered from the terms of the document and
no evidence of any oral agreement or statement can be admitted as
between the parties to such document for the purpose of contradicting
or modifying its terms. This clause is not attracted when the case of a
party is that the transaction recorded in the document was never in-
tended to be acted upon between the parties and that the document is
a sham. Such a queston arises when the party asserts that there was
a different transaction altogether and what is recorded in the docu-
ment was intended to be of no consequence whatever. For that pur-
pose oral evidence is admissible to show that the document executed
was never intended to operate as an agreement but that some other
agreement altogether not recorded in the document, was entered into
between the parties.

DEED : BURDEN OF PROOF :-

Transaction where vendee could influence vendor. Vendor illiterate.

Burden on vendee to establish the transaction was not unconscionable.

NOTE : Judicial Officers are requested to go through the Hazari Lal

Vs. Gyasi Ram & others, 1975 JLJ S.N. 50. Please also refer to 1973
MPLJ 610, 1957 MPLJ 669 and Khargooja Bhai Vs. Jang Bahadur, 1963
SC 1203.

24.

®
EVIDENCE ACT, SECTION 114 : APPRECIATION OF EVIDENCE :
ADVERSE INFERENCE r/w SECTION 65 EVIDENCE ACT :-
2000 (2) M.P.L.J. 405
SUKHIA SUSHMA Vs. GAMBHIRA

Where a party had not produced the best evidence, which could have

thrown light on the issue in controversy, the Court ought to draw an ad-
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verse inference against him not withstanding that onus of proof did not lie
on him. The party cannot.rely on abstract doctrine of onus of proof or on
the fact that he was not called upon to produce the same.

It has been contended for the learned counsel of the appellant-defend-
ant that where the plaintiff has failed to prove his possession of the basis
of the alleged lease deed granted to him, he cannot be allowed to chal-
lenge the right of way accruing by long use to the defendant. | am of the
considered view that the plaintiff has failed to prove the basis of his pos-
session on account of non-production of original lease deed and also in
proving it by producing any witness of the department concerned. The Apex
Court in case of Roman Catholic Mission Vs. State of Madras, reported
in AIR 1966 SC 1457, observed that where no original document was pro-
duced, no foundation was laid to establish the right to give secondary evi-
dence. In the circumstances, copies of original documents are not admis-
sible in evidence. Similarly in another case of Gopal Krishnaji Vs. Mohd.
Haji Latif reported in AIR 1968 SC 1413, the Apex Court held that where a
party had not produced the best evidence, which could have thrown light
on the issue in controversy, the Court ought to draw an adverse inference
against him notwithstanding that onus of proof does not lie on him. The
party cannot rely on obstruct doctrine of onus of proof or on the fact that he
was not called upon to produce it.

@

25. HINDU SUCCESSION ACT, SECTION 16 r/w SECTIONS 5 AND 11
HINDU MARRIAGE ACT : TWO WIVES : PAYMENT OF FAMILY PEN-
SIONTO WHOM :-

2000 A.N.J. 198
RAMESHWARI DEVI Vs. STATE OF BIHAR

Dispute between the two wives of deceased regarding the payment of
family pension. death-cum-retirement gratuity. Deceased has married sec-
ond time while appellant was still alive. It was held that second marriage is
void and against the provisions of Section 5 and 11 of HMA but their legiti-
mate children are entitled to share family pension till they attain majority,
and also entitled to death-cum-retirement gratuity with first wife and her
children. Second wife would get nothing.

@

26. I.P.C., SECTION 307 : “ATTEMPT” TO COMMIT MURDER DISTIN-
GUISHED FROM INTENT TO COMMIT IT OR PREPARATION OF ITS
COMMISSION:-

(2000) 4 SCC 454
SAGAYAM Vs. STATE OF KARNATAKA

The appellant trying to assault a police officer and to pierce with a
sword but when the officer escaped and caught hold of him, he threatening
to kill the officer. No injury sustained by the officer. It was held that act did
not constitute attempt to murder.
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4.P.C., SECTION 511 : ATTEMPT AND PREPARATION : STAGES IN COM-
MISSION OF CRIME REITERATED:-

The ASI (PW 2) was deputed to search the house of the appellant
along with two other members of his staff. When he went to the house of
the appellant along with the other officers, the accused tried to assault
them. He somehow escaped from the assault. Again, the accused is said
to have tried to pierce with a sword but he escaped that assault and caught
hold of the-accused but then the accused threatened that he would kill him.

Paragraphs 6, 7 and 8 of the judgment are reproduced:-

To justify conviction under Section 307 IPC, it is not essential that bod-
ily injury capable of causing death should have been inflicted. An attempt
in order to be criminal need not be the penultimate act foreboding death. It
is sufficient in law if there is present an intent coupled with some overt act
in execution there of, such act being proximate to the crime intended and if
the attempt has gone so far that it would have been complete but for the
extraneous intervention which frustrated its consumation. There are differ-
ent stages in a crime. First, the intention to commit it; second, the prepara-
tion to commit it; third, an attempt to commit it. If at the third stage, the
attempt fails, the crime is not complete but the law punishes for attempting
the same. An attempt to commit crime must be distinguished from an in-
tent to commit it or preparation of its commission.

ASI| Rajanna, PW 2 was deputed to search the house of the appellant
along with two other members of his staff. When he went to the house of
the appellant along with the other officers, the accused tried to assault
them. He somehow escaped from the assault. Again, the accused is said
to have tried to pierce with a sword but he escaped that assault and caught
hold of him but then he threatened that he would kill. That is all the evi-
dence that has been given by the ASI which would only mean that there
was only a threat to assault the said Rajanna but the overt acts attributed
to him would not amount to an attempt to murder, at best it can be one of
attempt to assault but there is not even an injury upon the victim.

A charge of this nature when there is not even an injury upon the vic-
tim cannot lead to an inference that there was any attempt to kill when the
incident took place. It is possible that the accused confronted the AS!
Rajanna but that by itself would not result in coming to the conclusion that
it was an attempt to murder him.

®
27. 1.P.C.SECTION 302/34 AND SECTION 326 : NATURE OF OFFENCE
AND CONVICTION :-
2000 A.N.J. 34
RAMCHAND OHDAR Vs. STATE OF BIHAR

The appellant accused inflicted only a single blow on neck of deceased.
Medical evidence was silent about the nature of injuries caused by the
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appellant. No other evidence of repeated blow on record. It was held that
the act of appellant falls under S. 326 and not under 302/ 34 IPC.
(]
28. I.P.C., SECTION 376 : AGE : DETERMINATION OF THE AGE OF
THE PROSECUTRIX :-
2000 (2) M.P.L.J. 399
.STATE Vs. NARENDRA KUMAR

The finding on age of prosecutrix reached by the trial Judge, as be-
tween 14 to 16 years is merely an approximation on medical examination
and two years margin on either side could be given. The prosecution, there-
fore failed to exclusively prove that the prosecutrix was below 16 years of
age. Conviction set aside.

®
29. |.P.C. SECTIONS 306 AND 109 : ABETMENT TO COMMIT SUICIDE
: PROOF :-
2000 (2) M.P.L.J. S.N. 23
BHOJ RAM Vs. STATE OF M.P.

Prosecution is obliged to prove that somebody committed suicide and
somebody had abetted commission of such suicide.

Court below appears to have been swayed by the fact that because of
the beating by the accused the deceased probably felt bad therefore he
must have committed suicide. Section 109 of Indian Penal Code provides
punishment of abetment, if the act abetted is committed in consequence
and where no expression provision is made for his punishment. As section
306 makes a special and express provisions for punishment, the provi-
sions of section 109 would not be applicable. For providing abetment a
Court is obliged to see not only the evidence brought on record but also
the definition which defines abetment. The prosecution unless proves ap-
plication of either of the clauses provided under section 107, IPC would
not be successful in securing the conviction of the accused. The prosecu-
tion had miserably failed in showing the application of any of the clause
provided in Section 107, IPC. In absence of the positive evidence that ei-
ther of the accused instigated some person to do a particular thing or en-
gaged himself or someone for commission of the offence or for illegal omis-
sion or intentionally aided in commission of the act by their own acts or
illegal omissions it would not be entitled to secure a conviction of the ac-
cused persons. The criminal jurisprudence begins with the presumption
that unless otherwise proved the person facing the trial would be deemed
to be an innocent. The burden to prove the ingredients constituting the
offence is on the prosecution and not on the accused. If the prosecution
fails to connect the act of the accused with the ultimate crime and material
links which constitute the chain are missing the accused would be entitled
to an acquittal.

®
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30.

I.P.C. SECTIONS 34 AND 149 : SIMILARITY AND DIFFERENCE BE-
TWEEN THE PROVISIONS EXPLAINED:-

(2000) 4 SCC 484

JASWANT SINGH Vs. STATE OF HARYANA AND OTHER CON-
NECTED CASES:-

While under Section 34 physical presence and promotion or facilita-

tion of the crime in furtherance of common intention are essential, under
S. 149 common object and membership of an unlawful assembly are suffi-
cient. Once these ingredients are satisfied no further evidence of actual
overt acts on the part of the accused persons required to convict them
under these sections.

23.

24.

Paragraphs 23 io 25 are reproduced :

Both sections deal with the vicarious liability of an accused for an of-
fence committed by another. Under Section 34 IPC :

“When a criminal act is done by several persons in furtherance of the
common intention of all, each of such persons is liable for that act in
the same manner as if it were done by him alone”

Similarly Section 149 IPC provides for the guiilt of every member of an
unlawful assembly if in prosecution of a.common object an offence is
committed, or which the members know would be likely to be commit-
ted in prosecution of that object.

The similarity of the sections lies in the requirement of a common ob-
ject or intention or a prearranged plan in furtherance of which the act
is done. The difference lies in the degree of actual participation re-
quired in the criminal enterprise. The nature of participation under
Section 34 IPC has been considered in the case of Ramaswami
Ayyangar v. State of T.N. (1976) 3 SCC 779.

“Section 34 is to be read along with the preceding Section 33 which
makes it clear that the ‘act’ spoken of in Section 34 includes a series of
acts as a single act. It follows that the words ‘when a criminal act is
done by several persons’ in Section 34, may be construed to mean
‘when criminal acts are done by several persons’. The acts committed
by different confederates in the criminal action may be different but all
must in one way or the other participate and engage in the criminal
enterprise, for instance, one may only stand guard to prevent any per-
son coming to the relief of the victim, or may otherwise facilitate the
execution of the common design. Such a person also commits an ‘act’
as much as his coparticipants actually committing the planned crime.
In the case of an offence involving physical violence. however, it is
essential for the application of the Section 34 that the person who
instigates or aids the commission of the crime must be physically
present at the actual commission of the crime for the purpose of
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facilitating or promoting the offence, the commission of which is the
aim of the joint criminal venture. Such presence of those who in one
way or the other facilitate the execution of the common design, is itself
tantamount to actual participation in the ‘criminal act’. The essence of
Section 34 is simultaneous consensus of the minds of persons partici-
pating in the criminal action to bring about a particular result” (empha-
sis supplied) The emphasis is on physical presence and promotion or
facilitation of the crime.

25. As far as Section 149 IPC is concerned, in addition to the common
object merely being a member of an unlawful assembly within the mean-
ing of Section 141 IPC may be sufficient. As held in Lalji v. State of
U.P. (1989) 1 SCC 437.

“Once the case of a person falls within the ingredients of the section
the question that he did nothing with his own hands would be immaterial.
He cannot put forward the defence that he did not with his own hand com-
mit the offence committed in prosecution of the common object of the un-
lawful assembly or such as the members of the assembly knew to be likely
to be committed in prosecution of that object. Everyone must be taken to
have intended the probable and natural results of the combination of the
acts in which he joined. It is not necessary that all the persons forming an
unlawful assembly must do some overt act. When the accused persons
assembled together. armed with lathis, and were parties to the assault on
the complainant party. the- prosecution is not obliged to prove which spe-
cific overt act was done by which of the accused. This section makes a
member of an unlawful assembly responsible as a principal for the acts of
each. and all, merely because he is a member of an unlawful assembly.
While overt act and active participation may indicate common intention of
the person perpetrating the crime, the mere presence in the unlawful
assembly may fasten vicariously criminal liability under Section 149.
It must be noted that the basis of the constructive guilt under Section 149
is mere member ship of the unlawful assembly, with the requisite common
object or knowlegde.” See also State of A.P. Vs. Thakkidiram Reddy, (1998)
6 SCC 554.

®
31. LAND ACQUISITION ACT, SECTIONS 11-A AND 6:-
(2000) 4 SCC 322
M. RAMALINGA THEVAR Vs. STATE OF T.N.

Computation of 2 years. Award can be made after publication of decla-
ration. It was held that of the various actions, which may be taken pursuant
to the declaration, if any is stayed by order of a court, the time covered by
the stay must be excluded from the two-year period. It was further held,
even when claimant’s dispossession alone is stayed the position remains
the same. Appellant challenging notification under S. 4 (1) in a writ petition
before the High Court. High Court ordered stay of dispossession of appel-
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lant from property concenned on 16-7-1991. Government published decla-
ration under Section 6 on 10-4-1992. while writ petiton was pending and
passed award on 16-9-1994. The Division Bench of High Court found that
award was passed within permitted 2 year period and rightly excluded the
time during which proceedings for dispossession had been stayed. The
Supreme Court upheld the order of the Division Bench. The contention
was rejected that there was no stay in respect of passing the award, the
period of two years should have been counted from the date of declaration,
i.e. 10.4.1992.

Paragraph 6 of the judgment is reproduced:-

As per the Explanation the period of exclusion from the time is the
period during which “any action or proceedings” to be taken in pursuance
of the said declaration is stayed. We have no doubt that one of the actions
contemplated pursuant to the declaration is taking possession of the land,
though such action is a post-award stp in normal circumstances and in
emergent circumstance it can as well be a pre-award step. None-the less,
taking possessian is one of the actions to be adopted as a follow-up meas-
ure pursuant to the declaration envisaged in Section 6 of the Act. The
consuequence mentioned in Section 11-A is a self-operating statutory proc-
ess and, therefore, it can operate only when there is fusion of all the condi-
tions stipulated therein. If there is any stay regarding any of the actions to
be taken pursuant to the declaration then the consuequence of lapse would
not happen., :

[
32. LIMITATION ACT, SECTION 14 r/w SECTION 37 (3) AND (5) ARBI-
TRATION ACT, (OLD) :
2000 (2) A.N.J. 489
M/S. JUPITER CHIT FUND (P) LTD. Vs. SRI SHIV NARAIN MEHTA

There was a dispute between the parties regarding nonpayment of in-
stalments. The applicant, a Chit Fund Private Company and the respond-
ent No. 1 was a subscriber there to. The value was to be repaid in instal-
ment, to the named Arbitrator. Award was passed but was set aside on the
ground that the reference to the arbitration was not proper. The civil suit
was filed which was held to be barred by time. The contention of the appel-
lant was that the entire period taken by it in pursuing the matter before the
arbitrator ought to be excluded under S. 14 of the Limitation Act not ac-
cepted since arbitration is deemed to be commenced when one party to
the arbitration agreement serves on the other parties thereto a notice re-
quiring the appointment of an arbitrator or, where an arbitrator has already
been named in the arbitration agreement, for requiring the difference to be
submitted to the named arbitrator. No infirmity in the judgment passed by
the High Court was found.

®
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33. M.P. ACCOMMODATION CONTROL ACT, SECTION 13 (1), 13 (6) :
STRIKING OUT DEFENCE AT APPELLATE STAGE : EXERCISE OF
POWERS : NATURE OF :-

2000 (2) M.P.L.J. 445
RAJESH Vs. SMT. MULLU

The following po'i*tion is reproduced with the courtesy of the Publish-
ers, M.P.L.J. '

The legislative intent underlying the provisions contained in section 13
(1) of the M.P. Accommodation Control Act as it stood amended w.e.f. 16-
8-1983 is very clear. The provision casts a statutory liability on the tenant,
who is a respondent in such an appeal to comply with the conditions stipu-
lated in section 13 (1) of the Act within one month of the service of the
notice of the appeal. The failure to comply with the requirements envis-
aged under Section 13 (1) of the Act in the event of a pending appeal filed
under section 96, CPC entails serious consequences vesting the Court of
appeal with ample jurisdiction to strike out the defence put in by the tenant
against his eviction and proceed with the hearing of the appeal. The provi-
sions contained in section 13 (6) of the Act vests the Appellate Court with
a discretionary jurisdiction. In case, sufficient ground has been made out
for condoning any default in making the deposits as envisaged under Sec-
tion 13 (1) of the Act the Appellate Court could refuse to strike out the
defence against eviction and proceed to hear the appeal on merits of the
defence put in against eviction. This discretion of course has to be exer-
cised not in an arbitrary manner but on sound judicial principles keeping in
mind that though M.P. Accommodation Control Act is a beneficent piece of
legislation to protect the interest of the tenant sufficient care has been
taken under the provisions of the Act to protect the interest of the landlord
as well.

The deposit of rent has to precede delivery of judgment. The merit of
defence is to be considered at the time of hearing of appeal itself.

Paragraph 19 of the judgment is reproduced :

So far as the third substantial question of law is concerned, it may be
noticed that the deposit of due rent by the tenant as contemplated under
Section 13 (1) of the Act has to precede the date of delivery of the judg-
ment and the deposits which are required to be made complying with the
requirements envisaged under section 13 (1) of the Act as made applica-
ble to the appeals have to be made during the period anterior to the hear-
ing of the appeal on merits. The question as to whether the tenant has put
in a defence against eviction and what is the merit in that defence has to
be considered at the time of the hearing of the appeal itself. In the event of
there being default.in complying with the mandatory requirements stipu-
lated in section 13 (1) of the Act. in the absence of any order condoning
the default, the defence against eviction is liable to be struck out with the
result that at the time of the hearing of the appeal the Appellate Court has
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to proceed and decide the appeal on the basis that no-defence against
eviction has been put in. In a situation like this obviously the suit filed for
eviction and claiming the arrears of rent cannot be dismissed on the ten-
ants’ depositing the due rent subsequent to the hearing of the appeal and
the question in regard to condonation’ of delay in making the deposit can-
not arise in such a situation. The decree for eviction even in the absence of
any defence against eviction may or may not follow as it is for the plaintiff
to establish the plaint case. In the event where the plaintiff has success-
fully established his case there can be no impediment in the grant of the
decree for eviction where the defence against eviction is not available to
the defendant in the circumstances envisaged under section 13 (6) of the
Act. The third substantial question of law is answered accordingly.
@ .

34. M.P. ACCOMMODATION CONTROL ACT, SECTIONS 13 (1), 13 (2)
AND 12 (1) (a) :- DEFAULT IN PAYING ARREARS OF RENT:-
(2000) 4 SCC 380
JAMNALAL Vs. RADHESHYAM

Where the rate of rent is not in dispute and disagreement is only with
regard to amount of rent payable, it was held, there is no need for the court
to hold a summary inquiry under S. 13 (2) to fix provisional rent and S. 13
(1) remains operative. Therefore, tenant remains liable to make the pay-
ments or deposits a prescribed under S. 13 (1). If the court finds that ar-
rears of rent for any period remain unpaid the Court is obliged to pass an
order for eviction. Where rate of rent and quantum of arrears both are dis-
puted, S. 13 (1) becomes inoperative till the court fixes provisional rent
under S. 13 (2). Section 13 (1) imposes twin obligations upon tenant facing
eviction proceedings under S. 12 (1) : (i) he must pay or deposit within one
month of service of writ of summons, arrears due for any period in the past
and up to the end of the month preceding the month in which payment is
made, and (ii) he must pay or deposit future rent, month by month. The two
obligations are independent of each other. Compliance with second is not
dependent upon carrying out of the first. The contention was rejected that
use of the word “thereafter” in S. 13 (1) implies that liabiiity as regards
future rent would not arise if the first obligation could not be complied with.

APPLICABILITY OF PROVISIONS OF SECTION 13 (1) :-

Section 13 (1) applies to suits for eviction based on any of the grounds
enumerated in clauses (a) to (p) of S. 12 (1), not just to clause (a), which
deals with arrears of rent. Thus tenants facing eviction proceedings on
grounds other than arrears of rent would still be obliged to pay or deposit
future rent under S. 13 (1). Jhammanial case reported in 1977 MPLJ 446
not approved.

There can be no debate on the proposition that the tenant is relieved
of the consequences of default in payment of rent on his paying/depositing
the rent under sub-section (1) at the rate last paid or at the rate fixed provi-
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sionally under sub-section (2) of section 13 of the Act but if the tenant
takes a false or frivolous plea in regard to the amount of rent payable by
him, which does not involve fixation of provisional rent under section 13
(2), he runs the risk of suffering an order of eviction either under sub-sec-
tion (6) of Section 13 or after trial under Section 12 (1) (a) of the Act.
: : ®
35. N.D.P.S., ACT, SECTIONS 42 & 50 AND 21:-

(2000) 4 SCC 465

KOLUTTUMOTTIL RAZAK Vs. STATE OF KERALA

Evidence regarding compliance with the requirements of Ss. 42 and
50. Non compliance with Section 42 would render resultant search and
seizure suspect. In such a situation evidence of the police officers re-
quired to be corroborated by independent evidence which in the
present case was not done. Evidence regarding compliance with Section
50 also based on mere ipse dixit (He or himself made the statement; a
dogmatic statement resting merely on speaker’s authority).

JUDICIAL PROCESS:-

Lawyer’s boycott or strike. Duty of the Court to carry on with court
proceedings. Adjournment not justified where appeallant was languishing
in jail for a long time. Court should in such cases look into the matter itself
and interfere if necessary on merits. Else Art. 21 of the Constitution may
be violated.

Being an important judgment the whole judgment is reproduced

1. A request was made on behalf of the appellant to adjourn this'matter
as the advocates have called for a strike today. But when we consid-
ered the stark reality that this appellant has been languishing in jail for
a very long time we felt it our duty to look into the matter by ourselves
and if there is no scope for interference with the conviction and sen-
tence there would be necessity to hear an advocate appointed as amicus
curiae to argue for the appellant. Having gone into the matter we found
that the conviction and sentence imposed can be interfered with and,
therefore, we feel further, delay in disposing of the matter would be a
violation of Article 21 of the Constitution. Hence, we proceed to dis-
pose of this matter.

2. The appellant was convicted under Section 21 of the Narcotic Drugs
and Psychotropic Substances Act, 1985 (hereinafter referred to as “the
Act”) for possession of five small plastic packets of brown sugar. While
passing the sentence on him the trial court took into consideration an
added factor that the appellant was already convicted under the same
section in a different case and, therefore, he was asked to show cause
why the enhanced sentenck as contemplated under Section 31 of the
Act should not be awarded to him. After hearing him the trial court
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imposed a sentence of-rigorous imprisonment for 15 years and a fine

of Rs. 1,50,000 (in default of payment of fine he was directed to un-

dergo simple imprisonment for a further period of 3 years). Thus, in all

if he fails to pay the fine amount of Rs. 1,50,000, he has to undergo

imprisonment for a total period of 18 years. When he filed an appeal a

learned Single Judge of the High Court of Kerala has confirmed the -
conviction and sentence and dismissed his appeal.

We appointed Mr K.K. Mehrotra, Advocate as amicus curiae but when
the matter came up for hearing on 14-9-1999 the said amicus curiae
did not turn up and hence we removed him and in his place appointed
Mrs Sheil Sethi, Advocate ad amicus curiae. When the matter came up
for arguments today, the amicus curiae appointed on the second occa-
sion is also absent. Nobody appears for the State of Kerala. Consider-
ing the fact that this appellant has been languishing in jail for a long
time, we considered it necessary to dispose of this appeal.

There are two glaring infirmities. One is non-compliance with Section
50 of the Act and the other is non-compliance with Section 42 of the
Act.

PW 1 was the Sub-Inspector of Police, who said that he got reliable
information on the evening of 31-3-1991 that one man was selling brown
sugar near the Sarada Mandiram Bus-stop. But PW 1 admitted in his
cross examination that he did not reduce the information into writing
nor did he inform his superior officers about it and instead he opted to
proceed to the place without doing the aforesaid duty.

It is a mandate of Section 42 of the Act that when an officer referred to
in sub-section (1) there of “has reason to believe from personal knowl-
edge or information given by any person and taken down in writing”
(emphasis supplied) that any narcotic drug or psychotropic substance
is kept or concealed he may detain and search, and, if he thinks proper,
arrest any person whom he has reason to believe to have committed
any offence under the Act. The other requirement grounds for his be-
lief shall forthwith send a copy thereof to his immediate official supe-
rior. A three-Judge Bench of this Court held in Abdul Rashid Ibrahim
Mansuri vs. State of Gujarat 2000 2 SCC 513 that noncompliance
with the requirements of Section 42 (1) and (2) would render the re-
sultant search and seizure suspect, though that by itself may not viti-
ate the proceedings.

In the present case, unfortunately, apart from the evidence of the po-
lice officers there is absolutely no independent evidence to ensure con-
fidence in our mind that the search was in fact conducted by PW 1 as
he has claimed. As his evidence is required to be approached with
suspicion due to violation of Section 42 of the Act we may require cor-
roboration from independent sources that is lacking in this case.
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10.

11.

36.

The Second infirmity is that PW 1 admitted that before the search was
conducted no officer or Magistrate as envisaged in Section 50 of the
Act was called. The excuse put forward by PW 1 for not resorting to
such action was that the appellant himself told that he did not require
the presence of any such officer. For that matter also we have only the
ipse dixit of the police officer. None of the independent witnesses stated
the said version. PW 1 in his cross-examination said that he arrested
the appellant at 5.20 p.m. and the body of the appellant was searched
only after that. When law requires that the appellant must be afforded
with an opportunity to have the presence of a gazetted officer or a
Magistrate the appellant has a right to be taken to the nearest gazetted
officer or Magistrate for the purpose of conducting search in his pres-
ence. The said right cannot be sidelined as a‘mere formality. A Consti-
tution Bench of this Court has highlighted the importance of such a
right, the implication of non-compliance with the same and other allied
matters connected with Section 50 of the Act vide State of Punjab v.
Baldev Singh. (1999) 6 SCC 172 : 1999 SCC (Cri) 1080.

In the fact- situation of the case, particularly in the absence of any
corresponding entry in any of the police records it is difficult for us to
believe the mere oral vibration made by PW 1 that he asked the appel-
lant whether he should require the search to be conducted in the pres-
ence of any one of the above offlcers and that the appellant politely
declined the offer.

We are of the considered view that in the light of his non-compliance
with the provisions of Section 42 (1) and (2) of the Act besides non
compliance with the requirement in Section 50 of the Act it is difficult to
sustain the conviction and sentence of the appellant. The graver the
consequences the greater must be the circumspection to be adopted.
We take into account that the appellant otherwise will have to be sub-
jected to a longer period of sentence as Section 31 of the Act was also
invoked in the present situation for adopting such greater circumspec-
tion for scrutinising the evidence.

In the result, we allow this appeal and set aside the conviction and
sentence passed on the appellant as per the impugned judgment. We
direct the appellant to be set at liberty forthwith unless he is required
in any other case.

. ®
NEGOTIABLE INSTRUMENTS ACT : SECTION 138 : NOTICE : PRE-
SUMPTION ABOUT DISHONOUR OF CHEQUE :
2000 A.N.J. 147
K. BHASKARAN Vs. SANKARAN VAIDHYAN BALAN

Cheque was dishonoured. Notice of dishonour and demand was is-
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sued but the notice was returned with the endorsement “unclaimed”. The
question was whether the notice refused to be accepted by addressee pre-
sumed to have been served? It was held that ‘yes’. It is well settled that
notice refused to be accepted by the addressee can be presumed to have
been served on him.

Cr.P.C., SECTIONS 29 (2), 357, 386 r/w N.I. ACT, SECTIONS 138 AND
142::

The Court has ample power to award compensation to be paid to com-
plainant. There is no limit mentioned in Section 357 regarding compensa-
tion.

It is true, if a Judicial Magistrate First Class were to order compensa-
tion to be paid to the complainant from out of the fine realised, the com-
plainant will be loser when the amount exceeded the same limit. In such
case, a complainant would get only the maximum amount of rupees five
thousand.

However, the magistrate in such cases can alleviate the grievance of
the complainant by making resort to Section 357 (3) of the Code. It is well
to remember that this Court has emphasized the need for making liberal
use of that provision. Hari Krishan and State of Haryana Vs. Sukhbir
Singh and Ors., AIR 1988 SC 2127. No limit is mentioned on the subsec-
tion and therefore, a magistrate can award any sum as compensation. Of
course while fixing the quantum of such compensation the Magistrate has
to consider what would be the reasonable amount of compensation pay-
able to the complainant.

®
37. OFFICIAL LANGUAGE ACT, 1957 (M.P.) SECTION 4 AND NOTIFI-

CATION NO.1281-216- XX-CC, DATED 1ST JUNE, 1863 : HINDI,

OFFICIAL LANGUAGE :-

2000 (1) JLJ 280

RAM LAKHAN RAWAT Vs. STATE OF M.P.

Official Language of M.P. state is Hindi. Text in Hindi is original text
which should be relied on. Singh Jadon Vs, State of M.P. 1997 (1) JLJ
391 relied on. ~

Paragraphs 25, 26 and 27 reproduced:

By Notification No. 1281-216-XX-CC dated 1st June, 1963 the official-
language of the state of Madhya Pradesh is declared as ‘Hindi’ u/s 4 of the
Madhya Pradesh Official language Act, 1957. The items specified in the
schedule to the aforesaid Notification Viz. (a) All bills to be introduced or
amendment there to be moved in each House of the State Legislature; (b)
All acts passed by each House of the State Legislature; (c) All ordinances
promulgated under Art. 231 of the Constitution of India and (d) All orders.
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rules, regulations and bye-laws issued by the State Government under the
Constitution of India or under any law made by the parliament or the Legis-
lature of the State, shall be in Hindi. Thus all orders, rules, regulations and
bye-laws, issued by the State Government under Constitution of India or
under any law made by the Parliament or the Leglslature of the State Shall
be in the official Language that is ‘Hindi’.

This law has been laid down in the case of Satybhan Singh Jodon
Vs. State of M.P. 1997 (1) JLJ 391= 1997 (2) MPLJ 487.

In view of the aforesaid discussions, the text in Hindi is the original text
and Rules framed under the Hindi text of Acts should be relied upon.

Rules framed under Section 91 of the Adhiniyam in Hindi text do not
provide any remedy of appeal or revision against the proceedings of the
Panchayat. Under the rules any order passed by Gram Panchayats in pur-
suance of the resolutions inapplicable and no revision is maintainable
against the proceedings of panchayat. | a fortified in my view from the judg-
ment in the case of Ramnath Kaushik Vs. State of M.P. & others, 1999
(1) JLJ 146. The question as to ‘Resolution’ or ‘order’ was also considered
by this Court in the case of Ram Charan Ahirwar Vs. Sub Divisional
Officer, Jatara, 1998 (2) JLJ 267.

- ®
38. PREVENTION OF CORRUPTION ACT, 1947 Ss. 5A (1) PROVISO I,

AND S. 5 (1) (e) :- SANCTION : PERMISSION TO INVESTIGATE:-

2000 (1) JLJ 293 (SC)
STATE OF M.P. Vs. SHRI RAM SINGH

In a civilised society corruption is a disease like cancer. If not detected
in time it is sure to malignise policy of the country. It is a disease like Aids
being incurable. It is also termed as Royal thievery. It is opposed to democ-
racy- and social order. It is not only anti people but aimed and targeted
against them. Unless it'is nipped in the bud at earliest it is likely to cause
turbulenee, shaking of socio-economic-political system in an otherwise
healthy, wealthy, effective and vibrating society. The Act was enacted to
make more effective provision for prevention of bribery and corruption. It
must receive constrution as would advance its object and purpose. Proce-
dural delays and technicalities of law should not be permitted to defeat the
object sought to be achieved.

Merely writing investigation by Superintendent of Police does not clothe
with power of investigation. 1992 (1) Suppl. SCC 335 relied on.

Part of paragraph 12 is reproduced :-

In the facts and circumstances of that case this Court posed a ques-
tion to itself in the following terms.
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“Now what remains for consideration is whether there is any valid or-
der of the S.P. permitting the third appellant to investigate the offence
falling under clause (C) of subsection (1) of Section 5 as we have al-
ready mentioned in the earlier part of this judgment, the S.P. (the sec-
ond appellant) has given the one word direction pn 21.11.1987 ‘inves-
tigate’. The question is whether the one word direction ‘investigate’
would amount to an ‘order’ within the meaning of second proviso of
Section 5A(1)".

The Court found on facts that as there was absolutely no reason given
by the SP in directing the SHO to investigate, the order of SP was directly
in violation of the dictum of law. The SHO was, therefore, found not clothed
with the requisite legal authority within the meaning of second proviso the
Section 5A (1) of 1947 Act investigate the offences under clause (e) of
section (1) of the Act. This Court held that (1) as the statutory legal re-
quirement of disclosing the reason for according the permission is not com-
plied with, (2) as the prosecution is not satisfactorily explaining the circum-
stances which impelled the SP to pass the order directing the SHO to in-
vestigate the case; (3) as the said direction manifestly seems to have been
granted mechanically and in a very casual manner, regardless of the prin-
ciples of law enunciated by this Court and (4) as the SHO had got neither
any order from the Magistrate to investigate the offences under Section
161 and 165 IPC nor any order from SP for investigation of the offence
under Section 5 (1) (e) of the Prevention of Corruption Act in manner known
to law, the order or direction reading only “investigate” suffered from legal
infirmity. The Court found that despite quashing the direction of the SP and
the investigation thereupon would not, in any manner, deter the State of
Haryana to pursue the matter and direct the investigation a fresh in pursu-
ance of the FIR, if the State so desire.

Cr.P.C. Ss. 190 AND 465 :

Cognizance can be taken on an invalid police report (the charge sheet.)
illegality in investigation also does not prohibit taking of cognizance. No
prejudice caused to accused. H.N. Rishbud and Anr. Vs. State of Delhi,
AIR 1955 SCC 196, Prabhu Vs. Emperor, AiR 1944 PC 73 (C) and
Lumbhardar Zutshi Vs. The King, AIR 1950 PC 26 (D)” relied on.

39. PRACTICE AND PROCEDURE, GENERAL : INTERIM ORDER :-
(2000) 4 SCC 440
AMRESH TIWARI Vs. LALTA PRASAD

Interim orders, even if confirmed by higher courts, would not become
final and binding and would not be a bar to passing a contrary order at the
stage of final hearing.
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PASSING OF STRICTURES:-

Passing of strictures by higher court against the lower court/authority
merely because the higher court prefers a different view not justified.

Paragraphs 11 and 16 are reproduced :

The learned Single Judge also failed to appreciate that the earlier or-
ders were passed on the footing that the civil proceedings related to differ-
ent properties and were between different parties. Subsequently, when it
became clear that the civil proceedings were in respect of the same prop-.
erties and between the same parties even the factual position had changed.
For that reason also the earlier order would not be binding.

Before we part it must be mentioned that in the impugned order the
High Court has passed strictures against the SDM. The High Court has
also directed the District Magistrate to transfer the proceedings from the
SDM who passed the order dated 9-6-1991. In our view the strictures were
uncalled for. We hope that in future the High Court would not pass such
strictures. Two views are always possible. Merely because the High Court
takes a different view is no ground for passing strictures against the lower
court.

[ ]
40. SERVICE LAW : RECRUITMENT RULES : THE PROCESS EX-

PLAINED :-

(2000) 5 SCC 262 ~

BHUPINDERPAL SINGH Vs. STATE OF PUNJAB

With the courtesy of Eastern Book Company, Lucknow, following por-
tion is reproduced :

On 12-1-1996, an advertisement issued inviting application latest by
15-2-1996. Upper age limit prescribed as 36 years as on 1-1-96. However,
a corrignedum issued on 7-10-1996 raising upper age limit to 42 years as
on_1-1-1996. Caandidates who could not applied earlier due to over age,
advised to apply latest by 30-10-1996. Some candidates who did not have
requisite educational qualifications as on 15-2-1996 applied. Some of them
were selected for appointment. A circular was issued on 17-3-1997 con-
veying decision of the Government that “the candidates who have acquired
requisite qualification at the time of interview and have been selected” may
be given appointments though they did not have requisite educational quali-
fication by 15-2-1996 (this circular was subsequently withdrawn). It was
held that, High Court rightly discerned the law on the subject as follows : (i)
if cut off date is laid down in relevant rules, it has to be followed otherwise
it may be prescribed in advertisement, and (ii) if no such date is prescribed,
eligibility has to be determined as on the last of receipt of applications.
Further it was held that State of Punjab was following a wrong practice of
determining eligibility conditions as on the date of interview. The practice
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directed to be discontinued. Supreme Court, however, in the facts and cir-
cumstances and in the interest of justice invoking its power under Art. 142"
and saving appointments which were otherwise wrong. Government also
directed to give posting order to those had been given appointment letters
but were not allowed to join.

Such loose practice, though prevaient, cannot be allowed to be contin-
ued and must be treated to have been put to an end. The applications
made by such candidates as were not qualified but were in the process of
acquiring eligibility qualifications would be difficult to be scrutinised and
subjected to the process of approval or elimination and would only result in
creating confusion and uncertainty. Many would be such applicants who
would be called to face interview but shall have to be returned blank if they
failed to acquire requisite eligibility qualifications by the time of the inter-
view. The authorities of the State should be tied down to the principles
governing cut off date for testing eligibility qualifications, on the principles
deducible from cases decided by the Supreme Court. These:cases have
now to be treated as settled service jurisprudence.

®
41. SERVICE MATTER : PROMOTION- ADVERSE REMARKS : COM-
.MUNICATION OF A.C. RS.- REQUIREMENT OF :-
2000 (2) M.P.L.J. 326 '
MADAN PAL Vs. UNION OF INDIA

Paragraph 7 and 8 of the judgment are reproduced :

7. Inthe present case, itis true that in the year 1992, A.C.R. of the appel-
lant he was given ‘average’ and he was not recommended for promo-
tion which has materially affected his promotion. We would have inter-
fered in the matter on account of breach of principles of natural justice,
but for the fact that he had come to know the-remarks in his A.C.R. for
1992 and made representation against it in his statutory complaint. He
has especially mentioned that Major Sisodia had given the adverse
remarks in 1992 A.C.R. and he had fallen a victim of his displeasure.
This grievance having been examined at the highest level and the statu-
tory complaint having been rejected by the Authorities, the adverse
remarks remained intact. Therefore, after going through the record, it
appears that the adverse remarks were not communicated to the peti-
tioner, but he knew the contents of the remarks and represented in the
statutory complaint by making a grievance about this remark, which
was rejected. In this connection our attention was invited to the case of
Major General I.P.S.Dewan vs. Union of india and others, (1995) 3
SCC 383, in which it was held :

“The aforesaid adverse remarks were made by the highest func-
tionary in the Army hierarchy, viz., the Chief of the Army Staff. The
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remarks were based not upon mere observation but upon the re-
port of a Court of Enquiry which was appointed to go into the cir-
cumstances in which the cases against Nanda were mishand!ed.
The Court of Enquiry held an elaborate enquiry wherein statements
of the Officers concerned including the appellant were also re-
corded. The appellant knew fully well what was the Court of En-
quiry about. It may be that the appellant was not formally charged
and no regular enquiry as such was held but that was not neces-
sary for making adverse remarks. Indeed adverse remarks, as is
well known, can be made by the appropriate superior officer on
the basis of mere assessment of the performance of the Officer
and no enquiry or prior opportunity to represent need be provided
before making such remarks unless, of course, the Rules so pro-
vide. The remedy available to the officer in such a case is to make
a representation against such remarks to the appropriate authority
or to adopt such other remedies as are available to him in law.

We are inclined to agree with the learned counsel for the respondents
that the remarks complained of cannot be understood or interpreted as
amounting to expression of “severe displeasure” within the meaning of the
memorandum dated 5-1-1989 and hence it was not necessary to follow the
procedure prescribed by it. They purport to be and are adverse remarks,
there is no warrant for construing them as expression of “severe displeas-
ure”-Merely because the language used is strong, the-adverse remarks do
not cease to be adverse remarks. Be that as it may, it cannot be said that
the principle of natural justice, viz., audit alteram partem, has been vio-
lated in this case, in as much as the appellant could, and did in fact, submit
a statutory complaint against the remarks to the Central Government.

We are also satisfied on a perusal of the relevant record that the ad-
verse remarks made by the Chief of the Army Staff against the appellant
are based upon and consistent with the report of the Court of Enquiry re-
garding the responsibility of and the role played by the appellant in process-
ing the cases against Nanda”.

8. Before we close, it may be emphasised that it is the cardinal principle
of law in service jurisprudence that before a man is considered for
promotion, adverse material, including A.C. Rs. should be communi-
cated to the incumbent so that he can make a representation and clarify
the position. In the event of non-communication of the adverse remarks,
consideration of the officer on the basis of adverse remarks would viti-
ate the whole selection process qua him. However in the present case
appeliant’'s representation against his adverse A.C.R. was rejected.
Therefore, his adverse remarks remained intact: As such his consid-
eration and supersession is not vitiated.

®
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d9 - ORG G Bg ST WA B GRYAT & BB 379 F@ THIE By
ST %% € S SAIfd 1996 SF U 21 U9 1998 SAIfY (3mid) U
52, 53, 54 WX YHIRM & gD | I 39 UPR & -

S. 188 AND S. 506 I.P.C. DECLARED NON-BAILABLE

Notification No. 33207-F.No. 659-74 B-XXI Dated The 19th Novem-
ber 1975 : In exercise of the powers conferred by sub-section (2) of section
10 of the Criminal Law Amendment Act, 1932 (No. XXIIl of 1932) and in
suppression of all the notifications previously issued on the subject the
State Government hereby declares -that any offence punishable under sec-
tion 188 or 506 of the Indian Penal Code (No. XLV of 1860), when commit-
ted in any part of State of Madhya Pradesh shall be non-bailable. 1976
M.P.L.T. Part Il page 106 (No. 106).

CERTAIN OFFENCES DECLARED COGNIZABLE

Notification No. 33205-F. No. 6-59-74 B-XXI Dated The 9th Novem-
ber 1975 : In Exercise of the powers conferred by sub-section (1) of section
10 of the criminal Law Amendment Act, 1932 (No XXIIl of 1932) and in
suppression of all the notifications previously issued on the subject, the
State Government hereby declares that any offence punishable under sec-
tion 186, 189, 190, 228, sub section (1) of section 505, 506 or 507 of the
Indian Penal Code (No XLV of 1960) when committed in any area of the
State of Madhya Pradesh, shall be.cognizable. 1976 M.P.L.T. Pt. ll, page
106 (No 105).

ARMS ACT : POSSESSION OF KNIVES ETC. ILLEGAL

Notification No. 6312-6552-11- B (i) Dated The 22nd November, 1974:
Where as the State Government is of the opinion that having regard to the
prevailing conditions in the State of Madhya Pradesh, it is necessary and
expedient in the public interest that the acquisition possession and carry-
ing of sharp edged weapons with a blade more than 6 inches long 2 inches
wide and spring actuated knives with a blade of any size in public place
should also be regulated.

Now therefore in exercise of the powers conferred by section 4 of the
Arms Act, 1959, (No 54 of 1959) read with the Government of India, Minis-
iry of Home Affairs, Notification No. G.S.R. 1309, dated the 1st October
1962, the State Government hereby directs that the said section shall ap-
ply with effect from the date of publication of this Notification in the “Madhya
Pradesh Gazette” to the whole of the State of Madhya Pradesh in respect
of acquisition, possession or carrying of sharp edged weapons with a baled
more than -6 inches long or 2 inches wide and spring actuated knives with
a blade of any size in public places only.

(Published in M.P. Rajpatra Pt. | dtd. 3-1-75 Page 20)
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T4 aed : geeE g od

. 39 U3 § =i e o gRT A org yHIfRa fhu o %@
2| ST A P o WIR WY 9 ITYE W H foR Y 8 | ¥ a1 | e
B A YA B HY H AIHA 8§ el BT S, I FHR. G DI g UG G
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ST | o/ & WOl S Tl oanRes 9 & VAT 3199d 1l Ol &
f AT o e eI @ 918 for@r T B ofdd a%g Refd wg Bl
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2 5 ST AUTEH ST B | T T WX GRT GUIEH [Ha7 11 8 oAb
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TE M TET AT| A U o@D Ued WHI FaEd YragT e Ug o |
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W & | b YHRIA 3G T BT G4, drerdred Bl /19 §a Ma—oT
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B AIERG ERTA TR ] I § FI1 BfSAsal el & v Fafdd vy
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G HT JoITH UIed] B AlhAT A B B < | ok & A1 9 A8 ol
gfaaferd 7 81 & ST foran 571 381 8 S9aT UTa dad oi@d A Hal
2 9 99 SHl & gRI gAGH e 8ial & A1 [ I o g 81 A a1 dad
S oEd! B forad AT ST FE1 WA @A € U9 9T 99 W
"= B BT AR FA § 9 AFIGEA DR Gahd & A1 e U1 SR
® HAF B |

AYISHh

OPINIONS AND VIEWS EXPRESSED IN THE MAGAZINE ARE OF THE
WRITERS OF THE ARTICLES AND NOT-BINDING ON THE INSTITU-
TION AND FOR JUDICIAL PROCEEDING.
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