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(1) A small group of students at a University, etc. meeting to discuss or study a
particular topic with a teacher. Students are asked to prepare material in ad-
vance.

(2) Any meeting for discussion or training : a one-day business management semi-
nar.
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Hon'ble Justice Shri C.K. Prasad, ‘ﬁﬁ
Judge M.P. High Court and the “l

Chairman Judicial Officers' Training
Institute, M.P. High Court was '
transferred to Patna High Court ]
where His Lordship took the oath ”
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2001. 4
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(3) Whenever it appears to any Court, as is referred to in sub-section (2)
that institution of suit, appeal or proceeding, pending before it, was not in con-
formity with the order of distribution of business made under sub-section (1), it
shall submit the record of such suit, appeal or proceeding, as the case may be, to
the District Judge for appropriate order, and the District Judge in relation thereto
may pass order either transferring the concerned record to proper Court as per
order of distribution of business or otherwise to any other Court of competent
jurisdiction.
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The victim has an inadequate de'gree of participation in the criminal justice
system. At the international level rights of victim has been enlisted in the Declara-
tion of Basic Principles of Justice for Victims of Crime and Abuse of Power (G.A. res.
40/34, anne. 40 U.N. Gaor Supp. (No. 53) at 214, U.N. Doc. A/40/53 (1985) The
Declaration provides victims of crime and abuse of power the right to be a party to
the criminal proceedings against the accused. "Victims" have been defined as per-
sons who, individually or collectively, have suffered harm, including physical or mental
injury, emotional suffering, economic loss or substantial impairment of their funda-
mental rights, through acts or omissions that are in violation of criminal laws opera-
tive within States, including those laws prescribing criminal abuse of power.

Under the Declaration a person may be considered a victim, regardless pf
whether the perpetrator is identified, apprehended, prosecuted or convicted and
regardless of the familial relationship between the perpetrator and the victim. The
Declaration provides that the term "victim" also includes, where appropriate, the
immediate family or dependants of the direct victim and persons who have suffered
harm in intervening to assist victims in distress or to prevent victimization.
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LIFE PLAN
THE CONCEPT OF 'PRACTICAL REASONABLENESS'
Finnis classifies under ten headings the essential features of 'practical reasonable-

ness (which Features also as a 'Human good') These headings encapulate principles which
seem to be in spirit of the classical natural law.

(1)  If the individual is to distinguish morally right actions from wrong actions, he must
have a rational life plan a harmonious set of orientations, purposes and commit-
ments.

(2) He must pay equal regard to each of the basic human goods.
(83) He must not leave out of account the necessity for others to participate in these

goods.

(4) He must not attribute to any project the overriding significance of a basic human
good.

(5) He must pursue his general commitments with creativity and must not abandon them
lightly.

6) He must not waste his opportunities by acting inefficiently.
7) He must not choose directly against any human good.
8) He must faster the common good of his community.
9) He must not act contrary to his conscience.
0

10) He must not choose 'apparent goods' WhICh he knows to be merely the simulations of
real goods.

Courtesy - L.B. Curzon on Jurisprudence and publishers '‘Cavendis Publishing Limited.'

N N S S~
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MY HUMBLE VIEW!

POWER TO RE-ARREST A PERSON, ORDERED TO BE RELEASED
BY A SUPERIOR COURT, DEBATED
(REFERENCE S. 389 CR.P.C.)

-P.V. NAMJOSHI

While granting bail under Section 389 Cr.P.C. (Suspension of sentence pending the
appeal; release of the appellant on bail), the Superior Court generally directs the CJM or
other competent Judicial Magistrate that the accused be released on furnishing bail bonds
and the Appellate Court further directs the appellant to appear before such Magistrate as
and when he orders him to appear. Generally there is no direction by the Superior Court to
the Magistrate regarding the action to be taken by the Magistrate in circumstances where
the accused fails to appear on a particular date. Therefore, the practice is few Judicial
Magistrates issue a warrant of arrest and rearrest the concerning appellant. Few Judicial
Magistrates instead of arresting the accused intimate the Superior Court that the accused
has failed to appear on a particular date and seek direction from the Superior Court as to
what should be done.

Reference can be made to State of M.P. Vs. Chintamani and others, 1989 Cr.L.J.
163 in which scope of Section 437-38-39 Cr.P.C. r/w/s/ 389 Cr.P.C. has been explained.

Following extract from paragraph 6 of the said judgment is reproduced for ready
reference :-

"Once a person has been held guilty of having committed an offence, he cannot
claim suspension of sentence pending his appeal and consequent release on bail as a
matter of right. THE POWER TO ENLARGE ON BAIL AFTER CONVICTION, THOUGH
DISCRETIONARY IS NOT SO WIDE AS IS UNDER CHAPTER RELATING TO BAILS
BEFORE CONVICTION. By passing an order under S. 389 Cr.P.C. the sentence is not set
aside, buf is merely suspended i.e. kept in abeyance and the appellant remains a convict
for all practical purposes. The indulgence is shown because the appellate court feels that
the guilt is required to be rejudged and pending such adjudication if the appellant has
served out the sentence or a substantial part of it, in the event of his ultimate acquittal, the
suffering may become irreversible. That is why the suspension of the sentence it to be
accompanied by reasons to be recorded by the Court in writing. Such suspension of sen-
tence is intended to last ordinarily until the adjudication of appeal on merits. In other
words, it is an interim order, temporary in nature as opposed to such order with which a
finality is attached. In the very nature of the jurisdiction conferred by S. 389 Cr.P.C. it is
inherent that the order may be recalled at any time provided that there may be reasons for
doing so and in a judicial manner. The power to create includes the power to destroy and
also the power to alter what is created unless the law vesting the power is accompanied
by a limitation to the contrary either express or necessarily to be implied looking to the
purpose and scope of the power conferred."
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In K.M. Nanavati's case, AIR 1960 Bom 501 (512) (FB), (A.l.LR. 1961 SC. 112) it is
said that an order which suspends sentence cannot be said to be an order for bail.

Thus the scope of Section 389 Cr.P.C. is not larger in comparison to sections 437-
38-39 Cr.P.C.

Let us see the provisions of Section 89 Cr.P.C. covered under Chapter 6 of "proc-
esses to compel appearance" and sub heading (d) "other rules regarding processes."

Section 89 Cr.P.C. runs as under :-
"89. ARREST ON BREACH OF BOND FOR APPEARANCE :-

When any person who is bound by any bond taken under this Code to appear
before a court, does not appear, the offecer presiding in such Court may issue a
warrant directing that such person be arrested and produced before him."

A bare reading of this section will make it clear that the Court by whom the arrested
person is bound over who does not appear in terms of the bond, the officer presiding in
such Court may issue a warrant asking that such person be arrested and produced before
him. The words used in this section are "under this Code". We have to interpret these
words also. An expression "proceedings under this Code" also appears under Section 293
Cr.P.C. The expression "proceedings under this code" is not tantamount to judicial pro-
ceedings. Thus the words "in the course of any proceeding under this Code" include all
the proceedings under the Code and are not confined to a proceeding initiating prosecu-
tion. Please refer to Public Prosecutor Vs. Pamarti, AIR 1967 AP 286 (288). Thus it is
immaterial that the Magistrate who bounds over the accused has jurisdiction to try the
case or not. The Magistrate gets jurisdiction u/s 89 of the Code to arrest him if he fails to
appear in terms of the bond. The scope of the words "Bond taken under this Code" cannot
be narrowed or illeberalised. Therefore, bond means bond taken under this Code. Gener-
ally, the order from the Superior Court is directed to the accused to appear before the
Magistrate on a particular date fixed by him. Thus the accused is duty bound to appear
before him. If he fails to appear on a particular date the concerning Magistrate or Court
has jurisdiction to issue a warrant of arrest and under that warrant he can be detained
also. It is submitted that it is not sufficient merely to intimate the concerned Superior Court
and not to take any action against the accused. The spirit and purpose behind granting
bail under section 389 Cr.P.C. is explained in Chintamani's case referred to above. Since
the Superior Court has directed the accused to appear (from time to time) before a Magis-
trate the Magistrate is duty bound to rearrest the accused who fails to comply with the
order of the Superior Court and detain him till fresh order from the Superior Court for
release of the accused is passed.

REGRANTING OF BALL :- Such type of bail order relates to Section 389 Cr.P.C.
and not under Sections 437 to 439. Presently the prevelent law in M.P. is if the bail has
been granted by the Superior Court and the accused commits breach of bail bond, then
the accused may be sent to jail though the bail order of the superior Court is alive. This is
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how the law is explained in Veer Singh Vs. State M.Cr.C.P. No. 6160/96 published ir
1997 Joti Journal, December part at page 41.

Bail order granted under section 389 Cr.P.C. is not on the same footing as is granted
u/Ss. 437-38-39 of the Code. Reference can be made to Veer Singh Vs. State, M.Cr.P.C.

No. 6160/96 published in 1997 JOTI page 41 Dec. Part. The same is reproduced for
ready reference :-

STAR FIRMAMENT

CANCELLATION OF BAIL - WHO CAN ?

M.C.R.C. NO. 6160/96
VEER SINGH Vs. STATE
(Not yet published in any of the magazine)

Following is the extract from the Order of the Hon'ble Justice Shri Dipak Misra,
M.P. High Court, Jabalpur :

it is to be borne in mind that an accused is not entitled to control the proceeding at
his own sweet-will. He cannot prolong the trial at his whim and fancy. Caprice has no role
to play in a criminal trial. If an accused is permitted to raise a plea that inspite of his non-
appearance from time to time, the trial Judge or the trial Magistrate is bound to enlarge
him on bail because threre has been no cancellation of the original bail order granted by a
superior court, that would be against the mandate of law and nugatory of the provisions
enumerated under sections 436(2), 437(5), 439(2), 446 and 446 A of Cr.P.C. read as a
harmonious whole. Sometimes a doubt arises whether the court of Session while granting
bail to an accused would include a condition that is the accused fails to attend in the trial
court he shall have no right to claim bail on the basis of his earlier bail order as the bail
order would stand automatically cancelled and the Magistrate would be at liberty to con-
sider the bail-application a fresh. As analysed and stated earlier, once the accused does
not appear in a court and is produced in custody court, or surrenders voluntarily being
aware of issue of such warrant, all other provisions of the chapter XXXIII will come into
play and the Magistrate can refuse to release the accused and he would have no right in
law to contend that he is entitled to be enlarged on bail, as the order by which he was
enlarged has not been cancelled. In view of this, even if there is no condition at the time of
grant of bail, as a consequence of non-appearance of the accused before the learned trial
Judge or trying Magistrate, the said court would have complete liberty to deal with him in
accordance with law. i the said Court is satisfied that there are cogent and sufficient
reasons for non-appearance of the accused he may exonerate and release him on fresh
bail bonds with the same conditions or more onerous conditions with regard to the surety
and the sum. He is also at liberty, depending upon the facts and circumstances of the
case, to refuse him to enlarge him on bail. The said order would be subject to challenge
before the superior court.

Cases referred :
1. AIR 1978 SC 527, Babu Singh Vs. State,
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2. AIR 1978 SC 961, State Vs. Sanjay Gandhi.

3. AIR 1958 SC 376, Talab Hazi Vs. Madhukar.

4. AIR 1967 SC 1639, Ratanlal Vs. Asst. Collector.

5. 1986 Cr.L.J. 1235, Johani Wilson Vs. State of Rajasthan.

Please refer to Article "Cancellation of Bail-who can”, a debate published in Vol. Il
Part IV 1997 August Part.

Thus in pending cases before the Court, a Magistrate may exercise jurisdiction to
grant or refuse to grant bail and even if bail was granted by a superior court and accused
jumps the bail, the trial Court has jurisdiction not only to forfeit the bail bonds or to cancel
and grant the fresh order of bail.

But in a case where accused has been released on bail u/s 389 Cr.P.C. the position
would be different because a case is not pending before the Magistrate/Court who has
bound over the accused. Therefore, that Magistrate/Court may not cancel the suspention
order but has right to proceed u/Ss. 446 and 446A to forfeit the amount under the bail
bond and may proceed to recover the amount under it. However, it is submitted that the
Magistrate/Court is duty bound to release the accused on the strength of the bail order
which is still alive and intimate the concerned court mentioning the circumstances which
resulted to take such action. It may be for the Superior Court who passed the bail order to
cancel or not to cancel the same. The Magistrate is empowered to demand a fresh secu-
rity in accordance with the directions, of the original order. It may be noted that order of bail
u/s 389 is just suspention of sentence and on commiting breach of the order Magistrate
may take action U/Ss 89, 446 and 446A but is bound to release him again on bail bonds on
the strength of the original order of the Superior Court as refusing to do so would vartually
amount to cancelling the Suspention Order (and not cancelling the bail order) which was
passed by the Superior Court. The Magistrate has no jurisdiction to cancell such suspention
order.

To summarise it :
(a) Magistrate has power to arrest the accused, u/s 89 of the Code;

(b) he is under obligation to intimate the circumstances which lead him to take
action u/s 89 of the Code;

(c) he has power (rather duty bound) to release the accused on the strength of
the bail order of the superior court which has not been cancelled by the
said Court; provided the order is under Chapter XXXVII of the code of Cr.P.C.
(i.e. Ss. 436-37-38) but not obliged to release the convicted accused whose
sentence is suspended U/s. 389 of the code and allowed to remain on bail un-
der that provision as per Chintamani's case.

(d) he has jurisdiction to proceed u/s 446 and 446A of the Code.
L:]
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THE EXTENT OF POWER TO REVERSE OR MODIFY DECREE
(Law under sections 99 & 99A CPC)
AND REMAND OF A CASE

-P.V. NAMJOSHI
Sections 99 and 99A CPC run as under :-

SECTION 99 :- No decree to be reversed or modified for error or irregularity
not affecting merits or jurisdiction - No decree shall be reversed or substantially var-
ied, nor shall any case be remanded, in appeal on account of any misjoinder or non-
joinder of parties or causes of action or any error, defect or irregularity in any proceedings
in the suit, not affecting the merits of the case or the jurisdiction of the Court:

Provided that nothing in this section shall apply to non-joinder of a necessary party.

SECTION 99A :- No order under section 47 to be reversed or modified unless
decision of the case is prejudicially affect - Without prejudice to the generality of the
provisions of section 99, no order under section 47 shall be reversed or substantially
varied, on account of any error, defect or irregularity in any proceeding relating to such
order, unless such error, defect or irregularity has prejudicially affected the decision of
the case.

The statement of objects and reasons to amend Sections 99 and inserting 99A was
very simple. Section 99 which before amendment of 1976 interalia saved irregularity in
respect of mis-joinder of partes or causes of action did not apply to non-joinder. The Sec-
tion is being amended to cover this omission. A proviso is however, added to indicate that
the non-joinder of a necessary party will not be saved by this section. The statement of
objects and reasons to insert Section 99-A was to provided that no order under Section 47
CPC shall be reversed or substantially varied nor shall any case relating to such order be
remanded in appeal on account of any error, defect or irregularity in any proceedings
relating to such order unless such error, defect or irregularity has prejudicially affected the
decision of the case. At the end of the Article we shall discuss the meanings of the words
relating to “irregularity”, "merits", "prejudice", "error" and "defect".

CROSS REFERENCES :-

The term "mis-joinder of parties" is explained in O. 1 R. 1. Mis-joinder of defendants
in O. 1 R. 3, Mis-joinder and non-joinder of parties in O. 1 R. 9. In O. 1 R.13 Mis-joinder of
plaintiffs and causes of action, in O. 2 R. 3 mis-joinder of defendants and causes of action,
in O. 2 Rr. 3, 4 and 5 objections to misjoinder, in O. 2 R. 7 irregularity affecting the jurisdic-
tion and in Sections 21 and S. 105 relates orders from WhICh appeal do not lie and its
scope, in Section 107 powers of the Appellate Court.

SCOPE AND APPLICABILITY OF SECTION 99 :-

Section 99 of CPC proceeds upon a sound principle and is calculated to promote
justice. This section indicates that the section to be adopted in hearing of appeals.

Generally a decree shall not be reversed or varied merely because there has been
any error, defect or irregularity in any proceedings in the suit but where the error, defect or
irregularity is of such importance as to affect the merits of the case (i.e. production of
wrong decision) or jurisdiction, it becomes material irregularity, justifying the interference
of the court. A decision which is correct on the merits and is within jurisdiction of the
Court, should not be upset merely for technical and immaterial defects. This is how said in
AIR 1954 SC 340 (342). Again in 1988 MPLJ 211 (217) it is said that when a case has
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been tried on merits it cannot be reversed purely on technical grounds unless it is
resulted in the failure of justice. Non-compliance of every ruile or procedure does
not ipso facto destroy the validity of the whole proceedings particularly when no
objection was taken in the trial court besides waiver of the objection. The law that an
error, defect or irregularity cannot be raised as a ground of appeal only refers to error,
defect or irregularities to procedure nor the Rule of Law or conditions which affect the
substantive rights of the parties. The section is based on the principle that the Rules
and Procedures are made to subserve the ends of justice and not to defeat them.

Lord Penzance said that :

"Procedure is but the machinery of law after all- the channel and means whereby law
is administed and justice reached. It strangely departs from its proper office where in
place of facilitating, it is permitted to obstruct and even to extinguish the legal rights
and is made to govern where it ought to subserve."

So far as jurisdictional error is concerned whether it is jurisdictional defect or proce-
dural irregularity or irregularity in either case correction by an appellate court is open, it is
generally, shall be in the later cases only where the defect complained of has failure of
justice. In AIR 1975 MP 30 (31) it is said that the term "Jurisdiction" in this section is used
in the sense of pecuniary or local jurisdiction or jurisdiction relating to the subject matter.
It does not mean the legal authority of a Court to do certain things. Thus a decree
passed by Court in a suit beyond its pecuniary jurisdiction is not attracted by Section 99.

Jurisdiction of the Appellate Court is not barred by the conditions included in Section
99 of the Code, when the decree challenged on the face of it is beyond the jurisdiction of
the Court though no objection is raised on the point of jurisdiction before the trial Court.

Thus a mere irregularity which does not affect the merits of the case or the jurisdic-
tion of the Court is no ground for reversing or varying a decision in appeal. This is what
said in AIR 1961 MP 109, 1972 MPLJ 160 and AIR 1976 SC 2169 (2172). This principle
equality applies to misc. cases also. Though section refers in terms to decrees yet it is
illustrative of a general principle which should be applied to interlocutory orders also as
stated in AIR 1964 Mysore 147. However, the Nagpur High Court in AIR 1935 Nag 33
and AIR 1945 Nag 97 (DB) appears to differs on this subject.

The Commentaries on Section 99 by standard books have given instances of error,
defect or irregularity not affecting under this section and instances of error, defect or ir-
regularity affecting merits of the cases. A long list of such cases may be persued from the
standard books. There are analogous provisions of law under Section 167 of Evidence
Act and Section 11 of the Suits Valuation Act.

NON DECIDING APPLICATION :- ‘
The first appellate court failed to decide an application u/o 41.R.27. It was held that

non disposal of an application is an irregularity which does not vitiate decision. Mohini vs.
Variety General Stores 1989 M.P.W.N. (1) 167.

To conclude this subject, it can be safely said that in view of Section 99 CPC, unless
manifest injustice is shown, the judgement and decree of the trial Court cannot be inter-
fered with merely for one of territorial jurisdiction or other jurisdictional error or other er-
rors described in the section.

SCOPE AND APPLICATION OF SECTION 99A :-
The amendment of the definition of the term decree in Section 2 (2) by the Amend-
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ment Act necessitated the insertion of this section. After the Amendment Act of 1976,
orders under Section 47 are not applicable as decrees. Consequently Section 99 provid-
ing decrees from being reversed or substantially varied in appeals on account of any error,
defect or irregularity, not affecting the merits of the case or jurisdiction of the cases would
have no application. It was therefore, found necessary to have a new Section restricting
the powers of the Court interfering with the decisions of the Court under Section 47. This
is how said in AIR 1985 AP 42. The word "appeal" has been employed and retained in
section 99 while it is exciuded in Section 99A due to which Section 99A expressly talks
about an order under section 47 only and not at all in decree.

Section 99A applies to proceedings other than appeals, that is revisions just be-
cause Section 99A has been placed immediately after Section 99 it would not mean that
an appeal under Section 47 would be maintainable as is said in AIR 1987 Patna 83.
Under this section an order passed under Section 47 cannot be reversed or modified
unless the decision of the case is prejudicially affected. This section does not confer a
right of appeal but as seen above restricts the power of the Courts to interfere with orders
under Section 47 (3).

STAGE AT WHICH OBJECTION IS TO BE TAKEN :-

Objections are to be taken at the earliest possible opportunity, otherwise it will be
taken as waived.

NON-COMPLIANCE WITH ORDER 1 R. 3-B AS INSERTED IN M.P. :-

The non-compliance with the provisions containing in O. 1. R. 3-B, CPC does not
create jurisdictional incompetence in the Court hearing the suit or appeal solely on ac-
count of non-compliance therewith. The defect as to non-compliance with the provisions
contained in Order 1, rule 3-B, CPC can be rectified by joining the State as party to the
proceedings and noticing it at that very stage at which the defect is detected or pointed out
to the Court. The party on whom lay the primary duty of impleading the State as party to
the case having defaulted in doing so, cannot plead the defect at subsequent stage of the
proceedings to its own advantage so as to get rid of a decree against it, otherwise well
merited. Brijraj Singh Vs. Bitto Devi, 1994 MPLJ 192 (DB) : 1993 JLJ 467. Mohan Lal
Vs. Ram Lal, 1989 (2) MPWN 22 and Alfoo Vs. Lateef, M.A. No. 90/88 decided on 20-
2-1991 overruled.

We as Judges should keep in mind the realities of life and before remanding a case,
we must understand their powers to dispose of the case on merits. For that Sections 99,
99A and O. 41 Rr. 23 and 23A will be most helpful. One should try to avoid remanding of
case on flimsy grounds. That adversely affects on the merits of the Judges.

MEANING OF THE WORDS :-

ERROR :- Error of Judgement Vs. Usurpation of Power : Former is reversible by
an Appellate Court within a certain fixed time & is therefore, only voidable, the latter is an
absolute nullity. Mohd. Gulam Vs. Anantha Rao, 1984 AP 150 (155).

Error of law by the subordinate court in deciding whether a document was pro note
u/s 2 (22) Stamp Act or not was not concerned with the jurisdiction of the subordinate court
& therefore none of the three clauses of S. 115 CPC were attracted to the case. Shah
Prabhudas Vs. Shah Bhogilal, 1968 Guj 236 (DB), Kailash Vs. Bhairon 1983 Raj 27-28.

DEFECT :- A fault or lack that spoils a person or thing (case) and covers any omis-
sions, irregularities in reaching to the conclusion in a case.
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IRREGULARITY :- An order is irregular if the procedure followed violates the princi-
ples of natural justice & fair play. Keshav Rao Vs. Raju, 1957 AP 55.

Irregularity is not synonymous with ‘illegality’ in its common acceptance, signifies
that which is contrary to the principles of law as distinguished from rules of procedure. The
word ‘illegality' is synonymous with ‘unlawfully'. An ‘irregularity’ is a want of Adherence to
some prescribed rule of mode of proceeding, & consists in omitting to do something that is
necessary for the due & orderly conducting of a suit, or doing it in an unreasonable time or
improper manner". 'lllegality’, on the other hand, is properly predictable of radical defects
only, & signifies that which is contrary to the principles of law as distinguished from mere
rules of procedure. K. Anbazhagan Vs. Secretary, TN Legislative Assembly, 1988 Mad
275-312.

PREJUDICE :- Damage to one's legal right. Prejudice is the spider of mind & womb
of injustice. Mohd Vs. Nemichand, AIR 1986 MP 155. No-prejudice does not save the
principles of natural justice. SL Kapoor Vs. Jagmohan 1981 SC 136-145. Without preju-
dice imports an understanding that if the negotiations fail, nothing that has passed be-
tween the parties shall be taken advantage of thereafter.

MERITS :- (Pros and Cons) :- A fact, an action or a quality that is good or deserves
praise or reward. Considering a case on its particular nature or features, regardless of
general circumstances or one's personal feelings.

ILLEGALITY :- S.43, IPC. Everything which is an offence or which is prohibited by
law or which furnishes ground for a civil action.

ILLEGAL Vs. UNLAWFUL :- The word 'unlawful' has nowhere been defined in the
tPC. The broad difference is that whatever is illegal is unlawful but not vice versa. In other
words, everything that is unlawful is not necessarily illegal. An act may be unlawful from
two points of view, viz., 1. unenforceable by law, 2. punishable by law. Thus an act which
is not punishable, though unenforceable, is unlawful, & an act which is punishable is ille-
gal as well as unlawful. (Please refer to section 23 Contract Act)

ILLEGAL Vs. VOID :- An order is illegal when it is passed by a court having jurisdic-
tion to pass it but when it is passed against or without the provisions of any law; it is void
when it is passed by a court having no jurisdiction to pass it irrespective of the fact whether
it is passed as provided by a law. In the former case, a court should not have passed it; but
in the latter case, a court could not have passed. Official Trustee Vs. Schindra, 1969 SC
823 (831).

ILLEGALITY OR WITH MATERIAL IRREGULARITY IN CL. C. OF S. 115 CPC :-

Does not cover either errors of fact or law. They do not refer to the decision arrived at
but to the manner in which it is reached. The errors contemplated relate to material de-
fects of procedure & not to errors of either law or fact after the formalities which the law
prescirbed have been complied with. Chanchi Dass Vs. Sajjan Singh 1983 PH 442 :
Keshavdev Vs. Radha Kissen, 1953 SC 23. :

lllegally means errors relating to material defects of procedure and not to errors of
either law or fact after the formalities which the law prescribed have been complied with.
Erroneous construction placed upon a statute by the trial Court does not amount to exercis-
ing jurisdiction and would not furnish a ground for intereference under section 115. Ratilal
Nazar Vs. Ranchchodbhai 1966 SC 439. Please also refer to ML Sethi Vs. R.P. Kapur,
1972 SC 2379.
®

328



TS GRT-ATT FSIIT SA1el1 : 3iferdr va uffer
(a1 148 4.9.9.)
: gouIed faw] amieh
AR Ufhar Akl (@ud) & gRT 148 39 UBR B—
148. 99T &1 el ST -

S8l Ered A 39 Wfeal g1 faftd a1 agend B8 e w7 3 oy aiE s e @
Ige A B I8 AR VAT 37l B W-AABTIR wHE A W 91 g, T uee
I I A BT aEE B gl

ST IS 39 UPR & —

148- Enilargement of time -

Where any period is fixed or granted by the Court for the doing of any act pre-
scribed or allowed by this Code, the court may, in its discretion, from time to time, enlarge
such period, even though the period originally fixed or granted may have expired.

YR 149 U, B IJTa ATl B I8 AffeR R § % ow MuiRa & o —a9
Hera & B g8 S9 qof #xA ¥ 99T R o |al g1 981 39 vy & v A R 9 ==
P aTIHal T8l B | dad a1 IATd1 G 94T & [ A ey 7 #1E 9 WE e 2g
w97 fear B vd @ifow IR 7' o iy R @1 % At arel Oy &1 a1 s9e gd 31 W) Hel
& @) T2 @1 AR gER TE A S g yaRv R A9 forn g A1 iR Wy T8 e
ST (Rejection of the plaint under order 7-R-11 CPC) @9 i I8 &dd U& a1d 434 w0 9
& @ & P v forew &1 o 3w 6 R P e @1 98 ARy MR- un,
afawreh, oreied, gRfA®H Ml g¥ax (Insuperable, inviolable, imperative, inextricable,
inviocable, absolute 3irdl peremptory) UHfA &1 & | Ul AR foes @ arg 1 =rmerd
AR FUR W GEY ¢ GHal 8 | I8 gl URT 148 FuE. & Iy o 8 g8 91 e
wq ¥ e @A B8l a8 A 10, 3me . 5, 3m 6 1. 17 &1 oy BN N ey & forw @y
el | 3roare @1 faveryer o fama S |
*  wEayol 919 o U8 oF vE § @1 A 5 59 geR & yaRvil § g6 99g g9 @
afﬁw%ammsﬁshwmﬁmémﬂwamwﬁﬁﬁm?ﬁagwm

sierta e ey PR 91 eac B &1 ASR o T 81| st STEl By graus e
& e P12 AAFTReR w8y gem @ oy & Ad1 § 981 ITaTerd YR 148 AUA. B I IS
T g1 TS WA | U1 ey I B | srfa uRvmH I8 @ 6 siftfem @ siata @18 faden
T B A8 § 9 o W € ve fAREd orafd afda FRar & 99 e 9Hg e 991
FHT | ST TP IRV . 21. (4. 85 W AT O WAl B A 39 UK B |

am. 21 R, 85, FUUA ® R WS D ford WG - HIH P FIF T IBA DIl D
gd fr wofa @ fasra @ o=ed A @ 98 8, R § S AR |

TR AR U SH B G el IEH B TOA B H ol Bl A 78 o &
HrIE] S8 e RNrad 98 W 72 & o[ ghar B
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3 WAy § A U GOEH WG & w9 # f ST T 8§ o 39 UhR B

WEHIT - STl BIs IR TP g9 & a7 ARG (Tender) H1 AN Ry <RSI H 4T
I &7 11 9 1 991 & 97 51 9@, @ g8 7m0 S & yra 5 e Afaes fear e
39 foA fvar T B :

i fafdy g1 Bremal® MR 8, 9o 1 391 918 e § 9aE (@) Frml & oraR
(@gER <IATEd FE Td ARy Y68 U@ 991 98 WIHR B ol g I Jfe sifow fos dgwd
&A1 P9 TP 991 918 STHT FHRAT AEdl © A1 AT $ I8 HAF 8 39 a2 bl YHR 7 ifba
TR g QT 98 339 <Irrerd | faffaa S 8 9@ 39 ol SR T 1 991 a& 369 I e
@ I ARAFTIH & T AT BT @1 B JHR & | IR 148 AHH, & JAR T &
T Sl Hhdl 8 | YT U G 3R < | FAT G fa. IIgRIA U337, 1983 Y. P,
57| $H®T TS AR ISTER 2. 21, 4. 8990 (2) &1 1 &1 Fdhar & S 30 o & 3rafey &1 <wifan
2 | P B a7 o1 @ 98 $) fBa B9 BF S g8 8 9 O 5 Y & forg wHyg o
&1 AR e B R 7

X UBR T. Q=77 AfcedrR f3. Yerae 1973 .U 292 4 39 WY § 9gd {ax =i
H quig f&a 8 98 39 UHR &—"Where the law has given a particular term of limitation, the
parties cannot change it unless the law it self expressly enables them to do so. But the
starting point of limitation is not a point of Law. &4 el @1 I g TR TG |

T gfedIv B! e @A U 3R ISTERV o 6 (. 18 U w. &1 fRam w1 Adhar 7|
UTIUTE 39 UhR 2— :

. 6 3. 18, IRY & uyvad WINYH HIA H MBS eA-AR Ps GHRR,
HIAYT B B goord & oY ey T &R foan 8, S9 ARy gR1 S| yANH @ foru
oA w9 @ far @1 It 9D g1 B8 9wy aRAAa T8 A wan & a1, anewr &Y A
A digg 9 & MR deTIR GAgA TE HRal €, 91 99 a6 (& Ararerd gR1 9HY 91 | @
Y, I AR, gurgaied aRAfHa @9a & o1 U9 A5 9 & eawe & uvarg woes
& B fou srema @l fBar Sem |

S STgdIE 39 UHR B “

0.6. R. 18. Failure to amend after order-If a party who has obtained an order for
leave to amend does not amend accordingly within the time limited for that purpose by
the order, or if no time is thereby limited then within fourteen days from the date of the
order, he shall not be permitted to amend after the expiration of such limited time as

aforesaid or of such fourteen days, as the case may be, unless the time is extended by
the Court.

SRIF yraemd 7 14 7 &1 vy Ay g1 FuifRa @ afes sua @i fee off &1 v
faeq amaer 21 1. 85 a1 aewr 21 9. 89 va 1. 90(2) # =€ B 1 3. 6 . 18 =@ w @ # =yrATe™d
Pl JOHR T 98 14 9 4 9 1 3f0s T7a FuiRa x| It g9y FuiRa =8 feo 2 @
UIGET B IR Y &S W 14 &7 IuenRa &nm vd 14 RA 919 N w7y o™ @1 AffeR
RTATTT BT 8 |

9 UBR HRT 148 &I Jof dcd SH 61 81 o1 376, . 18 @gua. ud am 21 4. 85
YA, ¥ Selfad g9y v w=r@ell &) Join | 8 oo |
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TR H T8 A 741 © 6 e ey 1 @ @ 5 el A fon B o sme 9wy
H U1 1 B UR HTIATE A Y A B SN 79 f rarery Al wHg 9edn § A1 Al
AT e BN I AT B GG g8 Pl AUBR 2 | € W8 FeriE fAvg 5T 1962
0.0el. 3. 268 &1 = I — Iecl QA1 71 & U8 I ggenrdd 3. Bicara 1976 .U G
797 (o1 9re) & sira &rf | '

1976 &.7e1.5. 797 # IR 6y MU ¥ DU 91.va. 9. YBTeE TaIferaR & MR & dRd
BU UKD aR el & foraw Y Rrgia T 81 smem | i $9 9ga o0 7 | 3R 3 TS B

Civil P.C. 1908-Ss. 148 & 149-Power of the Court to extend time. Three stages when
application for extending time can be made-application for extention of time given after the
time fixed but before disposal of the case-court has jurisdiction to extend time.

When the Court fixes time and directs payment of costs or to perform any other act,
but there is no compliance within time, the defaulting party may apply for extension of time
at one of the following stages : (1) Before the time fixed has expired. (2) After the time
fixed has expired but before the Court has passed an order disposing of the proceeding
finally so far as that Court is concerned. (3) After such order (finally disposing of the
proceeding) has been passed.

In the first case, it is undoubted law that the Court has jurisdiction to extend the time
initially granted by it. Sections 148 and 149 are abundantly clear and apply in terms.

The third case also presents no difficulty whatever. When the Court has finally dis-
posed of the proceedings before it and it becomes functus officio, no application for
extension of time can be entertained by it, unless the order disposing of the proceedings
is set aside and the proceedings are reopened by taking recourse to an appropriate rem-
edy prescribed by the Code for reopening the proceedings.

There is considerable debate and controversy as regards the second case, i.e. where
the time fixed by the Court has expired but the Court has not yet passed a formal order
finally disposing of the suit or proceeding.

The language of section 148 CPC is wide enough to vest the Court with undoubted
jurisdiction to enlarge the time, from time to time, and this jurisdiction extends even to a
case where the period fixed has already expired.

Even if in the initial order the Court may have said that if costs are not paid before a
certain date fixed for it, the suit shall stand dismissed, the Court does not lose seisin of the
.case after the expiry of such period notwithstanding a default. Such directions are in
terrorem so that dilatory litigants put themselves in order. The Court does not cease to
have jurisdiciton on the happening of the default. There are no words in section 148 to-
confine it to cases in which extension is sought before the period fixed by the Court ex-
pires. The Court does not cease to have jurisdiction until it makes an order finally dispos-

ing of the proceeding before it. 1962 JLJ 268 overruled. ILR 48 Cal. 902 relied on. AIR
1950 Cal. 564, dissented from.

gof s & SRIFd IRGRA § I3 HHG 1 B O ISR | qa1 g SW ware
ATAd 1 GeviE fA. PG ARPIR SR 34, 1987 AW AT 42 H WL HRd §Y Pul &
el BIS BRI H & forg g FlEa e man ok fdw R mn 5 FuiRa w9 & ot =
M TR QY FRE A1 S g8l N ey JEfl seeuid UBR P © fhw ey 99w
uRRefE] ®1 &g # I@d gY iR 99 981 9adT ¢ R 39 USR §9Y 911 Sl §d & 3w
F1 YAfAATDT HAT TE AT ST Febe |
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3. vIdare 1986 W.Ua.G. 494 # W I8 faR auaa fbar 8 3R &1 & &

Even if the initial order of the Court may have said that if the Costs are not paid before a
certain date fixed for it, the suit shall stand dismissed, the Court does not lose seisin of the
case after the expiry of such period notwithstanding the default. It is substanctive justice

which should be administered and not the procedural justice. FvFT fd. weHiars 1981
(411 2) 9.9. 2.7). 99, 3iffgaT FaTg fA. W57 1981 (W1 2) #.4.f3.7. 150 H§ F¥ & & =deR
ufthan Wfear & urau= Qifed UHfa & 78] © | U 78 UHer fd. IETN, USSR, 1961
Y. ®1. 882 &1 A U T P fATyoTcHS U | FAIA & |

31 Bael I8 B Fhd! 8 P T srScaadig eyl arg, Idid A1 JAde- 9 [afed arfead
fawg &1 781 8 s IR # 5 <marery g vk o ¢iftm sew R & s & |erd ssifta
B | ST YHRT W AU AfpIRar A @ &) R (b iR TE @ wfed | e
148—-149 & fIT Iavadar UsH W ORI 151 AU H. B FERAT &l Wl Fehell & I8 a1 Al IW
Sooiflad g Agd ¥IHeT f2. TeTY, USSR, 1961 §.%). 882(883) H IaTs ¢ | AR BIg
ey e B vty e § qiRka fhar @ a1 SH a8 WA BYBR RS A6l 9Gd Dl
F®ifh T IR R TTRT B g & 915 =0 IUaR] I BIS (G gRT 152 FHH.) IR,
aRaefA rerar T FRA B ARMHIRAT FAG 8 S & | Afb 39 T 37 giedv | Al
@ B | oI 37ef f2. @Y 1960 U.IME.IMR. MW 126 H @ wIRd wxd IHI T8
e fean man on & aifaRed &1 ) v MuiRa f[fY 96 <9 R f$#1 &1 e 8 gam
=T AT WIRS T S Sad YHR0 § DI B <1 B 999 &z mm |

T FEayol ITERYT IHR 9 o B faRM faar o @1 2

fafafée wermar afdfrgs & sivfa &Y o fffde werar &g oika et @ 98 Jaf
IRMAS A & HU § IR 78 gl ® R N arafds sif 4 uRfWe S €1 gl @ aifs
UETHRI B! Sad S & UL FB T HY HIA 811 & | $9 Y § I g UK B W@ B

EXTENSION OF TIME FOR PAYMENT UNDER DECREE :- A decree fixing the time
for payment is a self operating decree and time cannot be extended by the Court. There-
fore, if the party required to pay fails to do so the suit shall stand dismissed. Bhujangrao
Vs. Sheshrao (1974) AIR Bom 104.

The Patna High Court has held that the Court which passed the decree can give
extension of time even where the decree has merged in the decree of the High Court and
even after the expiry of time given by the decree. But under S. 28 (1) of the Specific Relief
Act this power is discretionary and will not be exercised on flimsy grounds. Further the
extension of time for payment is not modificaion of the decree (S. 148 of the Code of Civil
Procedure applied). It is submitted that this is a correct view of S. 148 Civil Procedure
Code. Bisan Prasad Misra Vs. Kamala kant Jha (1972) AIR Patna 322 : Mohanth Ram
Vs, Ganga Das (1961) AIR SC 882 : (1961) 3 SCR 763 relied on.

This is the extract of the Commentary from Pollock & Mulla on Indian Contract and
Specific Relief Act, 1986 Edition at page 1047.
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fawmies ueret sifaffaw, 1908

favg
faepIce faffaw 1884

g €9
g&urd faw et

o=l = qu & fawped uared sifffaw (Explosive Substance Act) T favmres ifafam
(Explosive Act) # &7 3 B | B9 | UHRVI H f4.9.81 & 3iaiid va foa uadxor A faar & sfafa
3RIY T ST A1 | el WY W <] $d a1 U1 ol @ & avaa § 1E ofdR 781 § g
gg W 91 §g A W w9 ¥ Fed o & & @ & (v 95 -1 affgs m
B JETIHA R TS| HA U IR | W 9IS A [ gaord e g s §We
IUAE B WA olfhd UIS Heirgd 8] 81 UTY 37T AU & FHoud § 39 fAvg R JorHd
FIYA B IO JeA-HD <19 AT WA DR 81 g | YIGAT IrSH | 3qE § b 9 9 iR
ferp fawaR <71 @ JHlenHe foas Nl BN | g8 o dad URMPS fdERl @ are swd
(Amateur) fiIdq #7191 & UH1 #X1 A & | $UAI Yfdsl 6D 6 910 B e & |

JoreTa foam & forg smawas § 6 &9 Sad e &1 anuR < | T ameR srfafs
S YKITET g GR9TIRI | A BN | 91 59 UBR o

fa. u. 31 & waTE-
frepres gl @ gfud ff 31 ok T F=A1 I s §; ora: g g1 fA=faRad

w9 ¥ g s far omar & —

fa. 31. &t uxaE -

FRA TG AT B |
I  fwesl & fafAmio, seo, yam, fasa, aRagq @ik smama &1 fafafia &=
Iq HUF P I B AU UH v aRwmw f S S Brmy
fa. 9. 1. @ 3iaid faped uaref & RYW uxT 2 § & B 98 39 UBR -
2. "favpresd gl @t aRw- 39 R aw # ‘favpicd ueel” ug & 3iavd favpied
gerel g9 @ forg @1 G, Rl e gged § a1 S99 favwped IRd &=
HIRT B H UG I UGwh A 1 & g amenfa a1 srgaferd a1 w1Rkd &= 3 weradl
% fou srgafoa a8 @Y, 9904, Sudvor a1 9l @t don UR fel wnfe, A9 @
IYHRUT BT BIg HET W FHHAT S |

fA. o Hraxr 2 g (2 ) F o IR fApled H D § 98 39 UPR B

urRT 2 St (9) : fawed” | AT B 9r6g, AEg-feE, Aggifeerd, T,
SEARSI-CIR, TR-Tsg-cieyd, UaRe TRYs, SB—Tsg—ha™, grr—sg! RARi=rd
(eTsfhire TRre), wrgee gre-afdfed, gE—-regrmEs, uer PRI EegRge, <o,
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AggI-aIEA, dS, TS, dc WIIBIZAC, UR IT d U H1 Gfedde,

SSUSISTSATS ST, Y e A1 37 ugrel =8 98 Uk YA+ affqsior a1 ugref &1

o1 81, 91 9% o W1 kA A1 A B, R wam @ Rl e g amsiRs

THTE I BT AT IMALETSN BT 8, AR FExl—Hdd, MALETSN, Tafid, e, Aard

IR, fepie WP, R, I ISR & Moll—9rve JR 39 Tuvs H JU—gR¥Id

faepred &1 ydF e a1 f[AfHd su9a i ©

fawpre o fagmor (veuifdea) @ o9 & ugred dsm (ASH) 81 99 930 & @ & S9aT
fadmor (ferwan 8rf) s aft ucred & a1 Swa R qwis o <@ B )| eenig uered afe
fawpres 2 1 98 99 ugrd o fAvvar 2 | At aus urg U9 |iee @ uere et = ger
QA Sr—qrHI—ToT 91 371fe | faepresd TR Ba1 &1 w1 & 1 98 fawpies uared & S99 oA
faRry o1 § e 39 uared |eAl ¥ AT o) fAvmes gerd w8 Se | sifere fa. u. sifdfem
H 99 GE I3l Ud el b1 g 2 e faepred garef wer e € |

e 3797 U AT, IR IR B, BeTe), gorl Alfe g a1 Ao @ ugied & 9 S69 AR
%] e (G Ue) & | Af anu Remies a1 favpies ugred &1 |4 Sd §¢ fawwie avd €
@ Rewes AR & wid Foa 8 vd s ue At efa T fiwpes i &g
g T gHeA e B R e gar & @ SH 9 fa. 9. 3 B ofdd uR1 8-9-9T &
e B U9 gRT 94, 9%, I & it |on BN | IE! a9 onmsfta & faped uRw
F, fator, aRaes, smaa fFafa enfe @ ey § 0 &8 o aad 2|

39 faud & vd Ay & $B RV qoacdd QIR & HU A GKd D O I8 5

HTRT fa.g.ar TRT fa. a1
3. Sitgq vd FHRy Bl SIRed # STaM | 681 eIy &1 e fhar W
arer fAwpred w1RT a3 & forg gvs

4. fawpre HIRd B & 9IS & forg A e-gqﬁgdwaﬁmwwmﬁmm
a9 I1 FuRy &) SIRkaT H STad &
A ¥ fapie®d g9 a1 7@ & forg
Tus

5. Hfery uRRfE] 4 fAwpies arel a7

U U e @ fog g

: fawmres @ gy fepres
7 JRE & faaR R ey (el ! qerelf a5 R A
ggra faaror)

IR S GRHTY e+ | I8 o1a &1 & fawpics aeA € vd favwies yared weg @
Jfd Al gRT 9y Jfa faepes gered goia: g9 S §

A3 ¥ §v iR g~ € S fawples g9 &g e, fewes faffia o= &g smavas
Fadl & fvgs sgafh, PReo, fepes @ oRvw &1 iR &3 @ ofda el 9
T 2| fapied qe1ed & SR gHEAl 81 WM W HIE1 &F1 A1 Wig B A9 raygH
R 8 U4 9V H & | 39 UoR fwpics At e 9 &g 9rft &1 9uis oxar & 9 S
IR & I 9 Seood @ fawa § 7|
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9% fawdia RAepes sffaa & oia 5l @ o 9 &), R 99 @ 9 g
8 al A | aftfa uR1 4 @ 5 & R faweie fan wren @ O erovre @Y oy §
3ITQ | T F gRTY fA. & & gRiedi | 1fdres AR a7 8| @1 W9 &) favpies sremar favpes
geref fBl 71 fam orgafia @ amor fasan ot R Y oroRy @ vd X fepe s srerar faepies et
fa. 31f # uRT 4 @ 5 F AP IWVS FATTAR Fea1 w1 & @ R & fafd i 2

g ¥el & b afe fepre 78 81 & a1 . a1 & aravia Ry S+ & 9 favpie 2 @
dl GF1 € IR & AT IIRTY AT S Wehal B, 9 g I (Guilty) 90 SM IR SNRig
(Convict) 1 fasar ST w&dT B «ifdd SSTCY (Sentence) A1 Th & far o1 ¥ | S 99 &
S 1”1 279-337 WiEfd @ gwu | AT &1 qd R gr1 71 W gf | e v
fag.sl. & Sl YRl H URT 7 B AN e WS &1 Wi geard & IR 93 ) fIar
8 &1 ¢ | WTEeY E A ®e 1961(2) &l g 391 (Ye=n) W 980 Gax U 39
v X € Y 9 N B T UK PR I8 § | AP T@] B IMYR | IS Y919 (Impact) o1
Td guE w9 9 B 9 | vl & wRer 19 # geid wEda g

‘Explosive Substance within the meaning of S. 2 explosive substance Act wouid in-

clude also any explosive ready for explosion. If it includes a part, it would surgly
include the whole.

Finished product ready for explosion would came within the mischief of definition in
S. 2 of the Explosive Substance Act and S. 4 of the Explosive Act.

701 20 H 31 g8 W FE § fS "The penal section in both the Acts is S. 5 and under
Rule 81 of the Explosive Rules, 1940, a licence is necessary for possession of explo-
sives or explosive substances and failure to obtain such a licence would bring the of-

fender under the mischief of S. 5 of either of the two Act.

HIg™e YA AIEE g9 AHAR Q. 3T 3% AERTE T.IE.3MR. 1981 3. & 1062
(1065)=1981 fi.<1.51. g5 588 # @&l & &

‘Explosive Substance' has a broader and more comprehensive meaning than the
term 'Explosive'. 'Explosive Substance' includes 'explosive’ The term explosive has

not defined in the Act (i.e. in Explosive Substances Act) S&d g&d fduar w anuRa
2| S =T b FY A TH TR & —

In order to bring home the offence under Section 5 the prosecution has to prove (i)
that the substance in question is explosive substance; (ii) that the accused makes or
knowingly has in his possession or under his control any explosive substnace; and

(iii) that he does so under such circumstances as to give rise to a reasonable suspi-
cion that he is not doing so for a lawful object. (Para 10)

The burden of proof of these ingredients is on the prosecution. The moment the
prosecution has discharged that burden, it shifts to the accused to show that he was
making or possessing the explosive substance for a lawful object, if he takes that
plea. (Para 10)

I AR H AR 15 ¥ IeeilRad 379 geeid (1939) 2 All ER. 641 Td (1957) All ER.
665 1 T o Sgerv N Ud fhar @ 39 i 3@ o Sfa ey
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wmq@awmvﬁﬁ.gwwamwmt%.a{a.gbaaoaﬁ%ﬁé@lwﬁ
Ue I8 o {6 R gRT 4(F )%@aﬁaaﬁ@ra@gmaﬁws%ﬁaﬁaﬁmﬁﬁm%m
Hhdl & I9PT IR 39 UbR foar T o |

IRFRE ) gRT 4 (@) R 5 B AT WY & Td S@ R IR T 8 gRI §RI
SUEfdd AfHdH HRIEE &) 3@l A T8 Uil Il & 6 9R1 5 & g vy ffafraH
B URT 4 (@) B TEd YT B AT A FA & | AT P gRT1 4 (W) B qEA JUREN
fr Af¥ed w0 9 AfRfam & =1 5 & iaTd W BN | I URT 4 (®) & Ifaiid
g @Rt a1 5 At QM SR S|

IR deal Bl @+ A o1d a8 & faepes ggred afafam (R9sr) &1 far sroifes
YHRON B T H faemerar forg @ Rrs ofavia ‘faweies’ a1 fivwiesd ueid & siag nfaus
SHGT WIS F & ©Y § IAN e URT 4 TG 5 & IId S41d & Sidid fawpes
e & oiaia e fvpied & S eR wU A AU & FWd H Ud 3 Hiaud HAi
& T A g1 9 U9 91 & I S © | &7 78 b fAwpies it @ s gkl
T ¥q gferd @t I=f gl FE o usddl ST a1 7 faepes vl AftfE & oiid |
PR Bl FAATS DI BA-

gferor wTel § U AfaReaa Ry =amamedier 7 39 vy R w91 gel o 9 geera ol qar
T | A MR URT 326—409—394—306—366 ¥WI.E.fA. T AWM} P a1 S Fbal 2 | O
gRT 326—394—409 WI¥ RTEN & foy oToiias HREN I1 10 a9 &) Foll & oifdbd SUH. B
R 1 91T & AR & w1 6 § Jaars o1 IER ARee @1 & 2| fAwid s9a ar
306<366 H 10—10 T4 @ HST B Y@L & <ifba GAdTs B ANBR T AT DI AT 2 |
Tud ® gk 1 &1 g 9 Wi fd | aftfa vl | = sruRel & vy 3§ afder 2
7 9§ IfSF A IS AT AT SR B Foll A SfSd AWRE P fFaRy dadt a3
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2 5 RAvel & arT 5 & 3iAa TR B TU8 WHY 7 9 IS Iuf FT FRMEN B Fhl ¢ |
a@ﬁmﬁmﬁmwmmﬂﬁmw%ﬁwﬁﬁwwmamqﬁm
FT | GRT 26(F) 3R ATGA! 1 91T 2 SUH. B I WY BT 51991 5 AT g1 8 b
ST FH |

HHYA

SIRIF a0 & YR | I8 a1 & Foball & & Apled vg fapes gared &1 gro
(ST 91T, TP, AT, BHIR I1JdT SHH 941 ASTS) 31U MU H 7Ry & S a1 &) srferfaat
& 3 FHH WU ¥ AP 81 AdhdT & a1 gR14 9 5 731 & Fa i 991 w9 & fawaRa
g S & ARl & Y| 39 UeR RIS $G @ G A gUS B Ol WauEl e
AT H € 99 gfed § vd fawped’ 7 fawpes gl &1 aR9l & gfie 9 9 ReR
2, ¥R BIfd (Over laping) B | I favpes ugied affm & a1 7 & siaid e
WA B gHxv Ta e W@eid & @ M & Al & oidiia s fawpes
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A dES b U W AU fER g | wlen, freeryon, waree 9 R Rigd 8 @ o @@
S TS fER] 7 AR @MuR) & w9 § Suga Rig 81 | fhaT sfaa 8rm ¥ 37 et
el ®1 farer gfkaga w9 | ve T AR g9 o |
)

€100

Ug, AEBR, A HB B MAerd! 8 | 9T A ATl G 7 YT YA arell § Jgar @ bl
IR BT 1R | Afd v1 81 a1 9 M) 81 | R ) 579 89 99 Ug iffeR Il & §haR a9ax
Ug U8Y XA & d9 O FARI Hd 99a1 &) & fh 89 9 U8 B gpan) &1 A Rig o |

wWad 99R & wY A Ryen =mamefier &1 ug Ao & @ @aer =y ot 1 9§ sfaRad
o7l <y g0 €| Ry Ut B P '8 SHP! Ydlen e 2| ISvH e &1 aifdkd
YT BT Y& ©, Bl H & 89 SUA ¥ BIR SWR drell @ IArgdl, S e @
SLATH GHIEAI BT M BUle Bed IR © | JETed Red IR B afdeiRal § aR-IR
ST SMBR BHC, el HIC M @I Faf IR & & | J ¥9 a1t Sfod & a1 sgfa € g9
qd &1 gl FuRer 78 w3 2| IR A oA @ 5 89 U8 99 @i #Rd €| I8 s9fan aa
& b EHRT BIged MHIeT, ITOT B & | HY U B Ted B daal | Tl &l 8, IRIR Fa 1
A ggd! ufrsT &1 3287 B B | A 99 srarifds FE1 2 | ofd A |9 s @91 da Ryme oA
g O Aeayul ¥ S0 & et & A8 R U |

gd § ) 931 & wegq | qarn o 5 uferor Rkt § o arar aifaRea Rven =amameher
ST 8T 371 B T IR HE qd GG g9 o a1 giRieor RifaRt 7 o @ o U Are gd i
WY A G A fbar o1 {6 e AU $ Fawd YgdHR AT bR N T'i 99 3 W @
BB TP B N Tehx T8 IR I | I FEl 8 W A f 5rd gon b wErR B qd @ 39D
geErd AfaRed e e & wu A gar=ia 89 ) W a1 aRiew & fag e ae o
gel o fhR 1 99 U &1 B BRA A | qEA I91 UST BN A 9 B g1 URA |

fretn =gt & 9 s B el <AEY HHdT B9 W Ud &) 91 $ed ¥ed © b
fren =manedier @1 o gfg | wemafe erf ft TE BRar @1 @) anfhw Aede w Rifear
(BTER) 91 <1 8 | §9d © I8 91d Fel & Ul 99 o | Afd HAER 99 Uh—UF Bl &dS
gaR H el ey & wU 4 9eRfud fha S 8 @ @ 1 dRa 8 | S =gy e A
gHRI ISR B € 9 F1 HRd &2 BH RO 98 R 31 a8 S99 IRS D U B B A
2 U1 JeTdh+1 BR &9 AT U & H1d & U SAR) ST U Seramali 3l iR Iuell | I
£ 9 o 9% 1 e PR o 87 A R Wi ff § o 78 Wm o wiisgarod } | ave @
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aTe BT 3P FoAT SATT

(u=1 10 =9.9.9.)
-gwurad fawy Arrersh
URT 10 AH.E. B UEUH 39 TBR 8 ¢

AU, YR 10 qE F AF &I 0 2 BE WA W B 0 g & AR § G
fare-fava S & o geed &3 a1 [F2) wedRi @ 49 &, I1 U ebRI & 49
& T goaa PR & T 9 a1 ST | HIg qM@ HRd &, [HA) ggaq |aRed arg A
f ggera: R 9Ra: farer &, o SrarEl 78 $ SEl Q91 a1 SH UTed § a1 HRa
H o Al o= W TR H, SN ardn fhan T A a7 @ AifreTRar 3@ § a1 9Ra
B! AR B W aT B T g H A g WRHR g1 Rfid A war g @ A
G T B 3R I & Af¥eRar 3@ &, a1 STaaH ArTerd & R dfted B |

iR (- faeh =rared § {6l arg &1 @fed 8191 S a8 2@ W IR fHe arg
P fIoRT B9 F YR d§ D AT BT gaiRd T8 Bea) |

I URT R AT HR 3 gfte § fEr v o @1 ® | Rigifts, d@fé @ aaefs
e w13 wRgd fan o 3@ 8 S SARkd el § =marerdl § SuAnh @ |
qraeT= o1 I ¢

U 8 vy W & Afdddl & 9 wER g 8 91 9 9Ue gUe q aeadt e
H IR B A1 gew 99 & & S =g sre s AR ave e e fofa @ R
HROT IAELIH w9 § Iote [ B8R | =19 &1 U@ S 8 fAaral &1 ud gavon @ WRAR
B FH BIAT 8 | T8 UR] NAR[SDE] P AR 8 | FIGEM & ®Y H J=Heng 3. dieier
v.ang.ame. 1931 f.¥fl. 263 vd T dF fA. wERry We HlRRT Apfen weved
wgffeq v.ang.eme. 1998 §. @1 1952(1954) & greia Jeqdd A7 &Y |

UIGUT SATHD & ?

S B A UEUT STeuTe S (Hrser) B | ifa afe g 10 # aftfa smavae 9w (S e
SR gAY Y 8) THRUT H SURA €, Td URY P WTHR A 9 997 F 3raeT uF wgd fan
g TUT AT F1 {8 W4 6 gvErdad] gaxe @ Rafa i SeaiRaa vt &1 (Gl )
guid] SRdl B A AT B g8 a7 6 yaxu o driaw @i e) < | _mare afe
gRT 10 & AT HIAATE! HIAT & O UETHRI WX BIg I T BT AfDPR I 81 & i oA
8 HAAE URT 151 Y. B ARNHRI BT FAWT HRA 8 STl & O AT I T Fevell
2| < Ul 718 W 2. A Bl STAUHe HURYT 1972 H.UA.S. 831 (Sf) v
vaiE fA. gagdleral U.oME. 3R, 1972 gaTEmEe 473 |

HgSS w1 B ?
& YRV A | g GBR & PRAI 8 A A Ay Ragia § AfT sae 37 af A€ @
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f6 & TPR & FHR T B | IS Bl URT 151 B v @ GAE BU I AOFR § q2n
GERT ST I F B HOH T P BRIAE P AL W& & A AN O qehl & | gRT 151 &,
UW. B ARER UR1 10 & AfARaa 2| FEvere 2. Wo e v.arg. R, 1962 war=r
e 527 4 F€ 9@ 9413 T8 & | dedl . frard vandar. 1982 §.@). 83, W
SecilRad geerd 387 & W 39 91 &1 IR 3xa 9ad & | RTerg &1 U8 dad & b Big
N YHR  BRA B Gd T8 & b UedRI B1 a1 GRS SR, QW BT el Ud AR BRAl
foig &1 AR wepRer W F@ wwE B g8 N fRER wxen 2| wen weeyel 9 @ Pl @
R YR W T Y9G | HST GFIE IR ¢ Y4 Wf¥del (qd =) | <& 9if daiw . arerre
U.3ITE.3MR. 1975 @Heraar 41|

¥ YR¥BY BT Y9G AW B ford Ig 3aedd T8 ¢ fF I ) vy a%g vd T b1 HRY
HH 81| 94 TP U S4B 079 BT W61 TR S1d R qd 91T D ©Y A TE 097 a9 9 &
gg el P God b gl ¥ A vy avg e 9 9RaM ©9 9 9AF 2| oW
=rHers fa. greia v.ong.sme. 1931 4.+, 263 wfaard 3. Wi v.ang e, 1994 gean

76 g=ferre fA. wdofia, T.omg SR, 1984 IIovey 22, A% 3. BHW U.31E. 3R, 1993 FET
90.

STEl R &4 Pl HRY A g MR R & 79 gR1 10 & Rigia ar] 78 8 aifs o
g9 B! HRY & A~ & T8 gR1 10 FT AR & JRa@ # 78 /W

Tdh ICTERY A8 Id1 1 Fehall & | XHelel J BRI & A%g U are wm) fersn &g
wgd fan 6 ard) fRarfed g &1 @l s fuewr & aun ufiard &) o @ Ral @
g 313 N IRAE F31 ¥ T ANT™ o9 F Vb1 9 | Ufyar) ExRee A ) AT B
fI%g 9re § R qra1 g8 Al 6 98 (ERTere) e Jfie w@rl @ 9 S8 ardl ()
9 v e S9 don wfis J Sua (ERTare) & AfeRT # evwaed F & | U yHRol A
T TR BT 6 @RI I )8 AW Fifs Yo g9 # 89 aren ol Y sgfeda € 2
e vy axg A= 2| SR a1 A ufdard) 3 siffucy &) /771 @ ® vd W@ B Arferd g
f g &1 a8l © | 39 UBR P GHIU A UYH I@1 | HRAT FriEd 8 w®ife fgdg e
# vz awy R arga Fofa R s & S iR gofan forg g1 & va vem ae &) v avg
q AR </ FqHEIRT © | 37 DI |1 &1 ) fha 9 @ 39e forg o 3 ' 6 fw qm
P AR (Froxef~a) a1 & @ ®&1 & T[@ 3 gAas J g S B gAars H ofa: &
S | o g @ vy A U1 9eReTs IR A Se 98 S1a1 g 9 SORT ST (A1 98
ugdl & GRed &1 9 e T 81 ) EF T1fd) W FRiAE 9R1 10 @ 99 9RT 151 I
H. @ A BT & | 3 BRUN A T B dl HrIarel H gR7 151 AHH. S I DI S FHhal!
2 o AvaRifee gorEs v 1. A.v9.Rfde aengs sRuReE (2001) 4 T4,

469 ¥ Far & 'Writ petition filed by a party admittedly having locus standi was disputed.
In such circumstances, adjournment of hearing in the writ appeal till the decision of the
writ petition was proper.
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gRT 10 & Rigia ar 8 & fog 77 smawas 2 & =marera S a1 9axvll & gAarg bR
e B (AR 98 UP & e 8 A1 1 Ud rrerd 81) |Had| el aned | sfd | 8
TAE A UH AT A & Udv G B forg \e 81| i qF 8 qrai § A g
HERIAT a1/ <A & Gabd & | Afbd U8 91 &4 o4 Arg € & 59 g8 9 7481 2 &
Ay ABR arer a1/3 =Ted B & e | <W T.ME.SR. 1982 Heran 41 At formn
(arrde) fafids fa. =t few vd vandeme. 1972 Age 112 g=myrawl fA. ferae
gaervrgY 3. e v.eE R, 1972 vA.4. 186

‘T Wl B AdeE

T (Je) &1 R

I8 wrfia Rigia @ & I o= & oidid odfia ft affaferd 2| o & eReraw fa.
freia Rig T.aME. 3R, 1957 .. 444 T I=THATE $1 SR Seaifgd gid o8 | & @
% orfie @) Gars Afad TG P JAAE BIAT A& A S qebal | ST b GAIATA B HHROT
T.377E.3MR. 1984 WORAH = 22 ¥ Fel 8 | 3« fgdig afied & <ifdd I8d I J1+1 | fb
gqdr gran Sifed o o fadd andie A uwErqdd] &Ta ) bR g ey qiRkG el fhar o
Hadl | <, Sifd@r 2. widar v.ang.sR. 1990 ISIAT 127 Yad= dRiATE URT 10 & Il
Gftaferd =€ 8rft a1 a8 ST ORT 47 WA, B AT N I A B | {B o FrIGd A7
fTa1 YEd § | {9 U ded § % el & gaRon 9 3 9aeTE dF) B § | $Y TP B del
g % g1 33 anfdgem vae (RN @ Sfcria Ak AMded U3 @fed &1 a9 W I8 priarE o
gIRT 20 B I B AT I8 FHhehl & | Fifes ueardad| draare! sarel R fod (@rawef~a)
Brf | gRT 83 WUty SfaRvT AT @ HAE W A Uy A el 81 | JaTfed el B
T T @ forg ufd 3 afk sriard) @ 81 9 ool I A #§ 9R1 9oy @ A 9 8
9 I g1 g4 A GReA gRT 18 R USIRM [us AcA=q Yae & dradrel wIffid T8 &1 o
Fep) | ST8T U A URIR <RIy H qretd Bl AR (Res)) U B @ v HriarE) & 8
d9 Ui gR1 Sed AT H I qidAD b1 GREd Mgad PR 9 U 9T HRA vG DI T
FHrare! WA &A1 aifed U e 3. FiFe IRE UIE.SR. 1993 HET 90(100) U9
Rrgrae fa. grg= v.eng.sme. 1973 vl 31 H F&1 791 8| G (W) FAATE B UHION
d eyl B AN B D Avg § wdiea WAy 7 3397 do (1998) 5 G. PP, 69=0.377F.
3R. 1998 §.#l. 1952 4 §B #UGs AU 8 9 ®el & & WRI—>aH (. 37 FUH) F a1
M B g8 I ves & fARTe a1ef A qr@an 781 B S ®ifs SHA v ufoRen ¥q e
{ gfar) Srgae! AT 8 9UT 98 ey WeR A1 PR HRAl g, i AgAdt & I ®
@ ufardy #1 HB W gUl HRAT BRI B T9 AR IR A I1d B BHIATE GRS B B |
@ | fafr= sfaf sl & il & 9s < f6Y 91 9ad 81 a1 S fRfRmi § sv fAvas
IS I B Al I AT BT U BT T g¥E I U g¢ & A A v § ot wereR @
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PR W dfed el B o1 wFdr; S qW T B | TR IeaiRad Rivgraem & g 3
I T8 914 91 &N | I8 A ) W ® fF 9R1 141 G99, g/l &) SRIAE) 9HHE w9 aeT
Tl W AR EF @1 ALY <A R o URT 10 AUH. WNT YUNE U5 GREV] AN eriard
H oy 8t

1 M@ B UGBV R AP B 7

fRFd ®u & ST R 51 @ 2 5 O 9 TE 2| 9T 10 UHBRI B ARBR e
& TN BRAT 4 BRAT ITD] 301 W B | 37 39 BN BT WM GeidpR 7 A B vd ey
P {fad 7 B 6 FHAEGR GPRT T @ & g g 99 fofa @ < a1 9 Fofs wgie =
1 37y FET ® 9 y9Taeiel 811 | g8 uad veeRi & o v gaen | <ar @ gened @ aifas
IMABR Y& el BRal 7 GBIV S 01 Y W AT yv1a STe™ &g wiau™ &) [erd fpar
gl T8 9 N FWR IeRad 3T 9% @ <rageid 3§ 9078 T ¥ | T8 g o Al i) W
faor @xar &, g wHE Rge G e @8 @8 N e e drg R B gER e
URCHBRYT H BIg A 39 YU & I 781 8 AP TR R A4S (S10e) b fawg § R |
I gER @ Gars A 1 a8 Ry o &1 Sl @ a9 arTeh gAarE e e | SR gan
gl @ AfaRed vemg.eny. 1937 ArgR 132 Tmgwre 2. Afken =g, wnfawawey
. s/ger vEA U.ITE. IR, 1965 TA.N.Ud. U9 USSR, 1984 ST 209 Y& FeIE
fa. §9EAR T4 T.377E.31%. 1984 IoTvT 22 F~ficirer fA. wvofla 3 |

ATq¥gdH dcq :-

¥RT 10 & YrgeT™ R 89 & ford I8 amawa® & f$ Q1 qn 8, vy avg 994 @), weer
A8 B (1 U 9EPRI D I B T Fa BRI B e 2)) uo arar @i | «dfdd @
Sl YRA & FHEd (BT YRASTIT) =ITerg H &), Werdl A 8 Ud YaaR #), ggaH
Rafa — ez saRufd, @1fe (Fraex—ew uitre) f w9 81| (s1erfa YHere Haret 81
TS 91 81 T4 IMaTe Al 9rier) & fdfl ®H 9rfieR @ ©u A 81 a1 99 2Rd = |
ST | AT BT AT B T gy w9 9 fhar ard = @) < sflaeery A aesor
U.3T5.31R. 1947 1YY 39|
RIS YHION A HRATE BT b1 AT -

Ig favg 3 39§ yYs A o fores Ay 2| gel 9t ¥ ¢ gl |afkd awen
BRI AT & | Ffe ATl F T a1 B0 IS B o UK 61 81 9 SH YA Tl gfard)
R QU 9% &1 SRR B ¥ WRIf¥e HIarEd! g™ & & @1 313 W Briae! & T8 gl
2w 7 9% fawg gore vve Ry d% (1992) | ft vos vw 529, 9rf S fA. dea §@
T3S 3R, 1998 TH. 1. 191, ¥ 3if% IIeey 3. Hearor (1996) 3 vH.%1.41. 87 T2n fRAfcw
31377 praRkerT . W B FRIRT (1996)4 va. .+, 748| 98 A & wife FraE
Td FUfie HRAE H Th g W F1 ywE ([ § a8 <@ 9 R
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e <arrerm #§ smdes v uvga g8
qETg w78 @ 5 gvaraad] g o =mared 5 uga fear 73 @ S ey |

URT 10 &1 MAEA U3 UK B 1S | HigTard fAwg 6o #RTere U318 3R, 1962 §. 3.
527 3ifd®r1 3. [T v.ang.sme. 1990 St 127 & I W W1 Thd ¢ |

AT HI YR B -
[T WY § U7 3M9ed 9F 991 fIcia uga fan o 9dar 8 a1 STRA & A1 W
far o1 war 8 | 129 4Gel U8 © [ e & 9 uai| Yable Suae B o 6 =marer

Wﬁwﬁwu@wlmmmmmﬁmm%mammwm
B |

STl BT Th HRAl -

TEl F1 Affed a1 |FHIfRd I1 U3 FRA1 Fah 0! a1d © | B Bl S ol AT
2, 999 99a1 € 9 PRI & <y My e @ o fw gadt 81 IR ar1 10 @ g #
R YRS TR WR & BrAdE! $-¥a M < 9 U1 J=a1 8 b fgd gmar ' &< =gy
ql SF] & S TS & AT H Bl & Pl GAlfed BRd (HrATerSe) THRON bl A
FAI S Fhal © | &1 gUF RAdl § [ 8 anL ol A RfS 81 ve & =imarera 7 saRa R
IR O Ahd & | Al aaelRe wu A e T8 2 a1 v T 6 e Wi S 6 sreedi fa.
UTSflT IR T3S, 1992 fReeft 87 # Samm T B |

TR <man fage 4 -

gRT 10 $T WLIHRY WA W 2 | YIHd: dfad gral g § diRkerd fsar & den go
ST T 81 9 WRA § KA &A1 8 91 91 10 $ WEEE A7 SR ) AaeaHdl T8 |
dfhs afe | & omgR ¥ i g | 5o o= & 1 v fhan o 9ean 2 <

Frrde fd. v.uR & B U.ang. 3. 1960 FHeAdTr 779 T F1.IN. A1EP 3. gera=a v.3E.
3R, g9 135

rHE v fafdy sriard
fada/ved yaxol RIRE &= &1 98 1d 78 ® 6 wiffia gaxor # o g wrdard) T8
gl | afs @RT wu | fF=T e o3l & GAaE @ A & A B S a9 Ifa ey
& o1 wam | IR IooiRed e 6 &1 H FE G gATd S FHal B |
IYEH (YT 11) TI 39 wawgfed (U1 10) ¥ 3R -
T GRT 11 & AT TP UHR01 B1 3ifeH w9 § PRI 81 g B ® o9 9T 10 B Siai
el geRoT H1 FRTHROT g3 TE B B |

Ei WHZEaaﬁﬁqgiﬁﬁﬁiawmﬁﬁumwamﬁTm%m%mm%
3t b MY YBRYT H Aferd YR 1 v &ifd wU ¥ FRIgT 89 R deEaR) B |
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4@ wn%sfaﬁaﬁﬁhmwma&mau#mwmﬁaﬁﬁ@mmﬁ;mw%
It R facifed sriard 8|
S URI 11 B A TS F9I U 8 a6 dfed el & forad gd § FR1pa gavor & MR |

d g @ g &1 ar w1 & favg d fer e 2 99 f6 g1 10 @ o s &
THG {1 d&1 B AR AP B |

3. YURT 11 & IJIIG gTAdad’ g1d @ gevirer faR § o1 8 99 f6 aRT 10 9ufdd uRT 151
@ A uH arg ) wifid far o goar 2

T UPR W@ ©9 9 A WS ¥
FHYA -
fawg &1 T B I A B SEI0 DAY I € J 39 PR B -
1. P9RME . sfev v.ong R, 1947 AR 154=1947 TA.Ta.51. 97 31 78 @e1 © "that

the subsequent suit must be stayed till the decision of the appeal in the previous suit,
as the decision in the previous suit would be resjudicata in the subsequent suit.

2. 9T Yluvg fd. qigenrer 1953 TA.UALG. ¥ Fic 168 H @l © fh— A suit should be
stayed only if the decision in a previously pending litigation would cover all the is-
sues involved in suit to be stayed.

3. 7Ugd fa. IFRIG 1954 UA.UA.O. 9IE A 44 9 dg T & fF —

Civil Procedure Code, Ss. 10 and 151- Procedure-Second appeal in suit for title
pending-Subsequent suit for mesne profit-Suit should proceed but judgment stayed till
decision of second appeal.

A second appeal from a suit for title of fields was pending. The defendant in the
subsequent suit for mesne profits by the plaintiff in the previous suit applied for stay of the
suit pending the decision of the second appeal. The Court refused to stay on the ground
that section 10, Civil Procedure Code could not apply.

Held, that the matter did not fall to be governed by section 10; that it would be highly
inconvenient to stay the suit and that the Court should have proceeded with the suit but
should defer writing judgment till decision of the second appeal.

SWRIGT o § IRIR HaHd geid I=Hers fd. di-gla v.smg.sme. 1931 .+ 263 v
31877 §& Q. AeRTE ¥CT PI-TRICT ATHICT BT FIlfed U.3115.31%. 1998 G.P1. 1952
(1954) ATiced g B | 99 RN ¥ By GERAe &1 eM $%9 # A e |

YRT 10 & UTYTE U+ § ARl © olfdd d TexTs ford g & e fveiyonere wu 4 <
ST B 2 |
®
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@ T Ffgad Sufkerd 8 e et gear fore Ruie A sifehd & a1 Sfaey I S@dR aqrqm
q TS d9 I e # farem & aRard)/afvgad S <amarer | SuRerd & SHd1 ugE
e va Rurd # aifha gz forg @) a1 o= well Fadm & f& 530 afda &1 weor S9q fear
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Efgex g1 fbeft Y favws &1 e SRd 9T Ted &1 T8 o § b g H 39
FB AyaRe ued g8 e 98 9 8 99 & 98 Ue g9dl fadivs @ 9 ool [y $9
YR ¥ < Fhal 2| SV B ®©U H T& gara o @ 8| ¥R B 6 o gra gl 4
gf¥teror 9 d UAP IR Y8 a1 TAT & 9 AT A B Ufhar ) qarg s 2| 5 Staew o
Teg d uRfe S 3 HhAl & d 39 UHR TG B |

HY, AT B e 1975 F IA0T @Y off U9 ARER 3% FoNl H (TA.UNE.) B gen

H9 1985 # U @ o1 | § WS v FRAfhcad & U H 1976 W USRY g A1 g9 H

3T SRUaTd IR H U & | sl g=dg aul | §9 &3 AfSH! ol Had (TA.UA.

A1) A 701 R BraR 3o Rard €1 & | oo Agan wd wd B SR W Aewdgdd

T FHal & |

T foRgaR A WeT S UHROT A HEfOd ® URI AT A1y | W] R SHBT BRI oG
B AT H B A TR A ¥ R B

39 UPR P NUARE Yedel 9 SR TAS fA9Ns a8 98 e fawrm &1 & o
AR®IEH T &1 a1 ATl s YARTETen R &1 8 a1 gwierR Avvs 8 a1 fawpes
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Ie Sfed & 81 fF J8 R &9 99 &1 e runie faw vd sty & fam 198(3) @
Aam 199 & 211 @ amafia & |

Ife ®1g Irgy fe | Iusfy ugars & T U Mgy Ao # gferd @ ofR § uwa
fbar & a1 g8 N Sfaer 1 R@rn S =fed 7 go @y & a1 Saa Iusfa U amgy A an
ol 8 | e 97 3 faRiws & fawa 7 qry arh | we # o g fora s aifd 6 avg T
a1, e B fearar A well dEar @ 6 I8 Susfa TN =@nE; | o dadl ¥ |

fdyg @ wWlen 8 9 & U U WO 95 W) 1 BT & | Sl g4 9918 e
AT H YEdl & SEH R fora 8 98 a1 @1 &9 Ugd T8l & a1 W @ e U9 B o & b
g8 &1 A1 NUAIRE FHBIS 8 Wl & 37 39 T4 H &9 JWRIDs g9 vd e 200
H1 AR P fhar S B

& A1 ARG H1 IR B (IReq07) 1 &RT 313 Seufshar dfean & aiaia Rifteg
Bl & 9 IR A1 JHI0 9F A1 BT & S f s did ¥e g g Suae Bl & 9ad
1 A1 & Y8 S0 81 Al UR1 281(5) U, B W FHA & | I A g7 281 gof wU |
ug o a1 el Sfa B

Rogers in his book Expert Testimoney, on page 21 states as under :

"The foundation on which expert testimony rests is the supposed superior knowl-
edge or experience of the expert in relation to the subject matter upon which he is
permitted to give an opinion as evidence.

Extract from Law of Evidence by woodroffe 1979 edition. page 1285 S. 46.
5. COMPETENCY OF EXPERT

To render the opinion of a witness admissible on the ground that it is the
opinion of an expert, the witness must have special skill in the subject concerning
which his opinion is sought to be given.-Lawson.

Matter of opinion is entitled to no weight with a Court unless it comes from
persons who first gave satisfactory evidence that they are possessed of such skill or
experience in such matters as entitles their opinions to pass for scientific truth.-
Car V. Northern Liberties, 35 Pat St 324 (AM).

It is the duty of the Judge to decide, whether the skill of any person in the
matter on which evidence of his opinion is offered is sufficient to entitle him to be
considered as an expert.-(Extract from Article 49 of Stephen's Digest of the Law of
Evidence.)-Bristow V. Sequeville, 6 EX 275; Rowley V.L. & N.W. Rly. Co., LR 8 Ex 221;
In the Goods of Bonelli, LR 1 PD 69 (Cited under Article 49 of Stephen's Digest Of
The Law Of Evidence.) -See also Abdullah V. Mst. Zulekha, AIR 1949 Pesh 11.

In America, before an expert is permitted to give his evidence, a preliminary
examination is allowed for ascertaining the qualifications of the expert about to
depose. An expert's testimony is not admissible without asking any question as to
what claims he has to the character of an expert. The law requires that there should
at least be a profession of special qualifications on the part of a person who comes
forward to depose to matters lying beyond common knowledge.-Rowley V. L. & N. W.
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Rly Co., LR 8 Ex. 221. In such cases, the question is, as Lord Russel put it:-"Is he
peritus? Is he skilled? Has he adequate knowledge?"- United States Shipping Board
V. The Ship 'St. Albans', 131 IC 771=AIR 1931 PC 189.

No exact test, however, can be laid down by which one can determine with
mathematical precision how much skill or experience a witness must possess to
quality him to testify as an expert. That question rests with fair discretion of the
Court, whose duty it is to decide whether the’ experience or study of the witness has
been such as to make his opinions of any value.-Rogers.

But the witness need not in every case be a professional expert. -Per West, J.,
in Timangavda V. Rangangavda. Regular Appeal No. 24 of 1877 : see also the note
to Hari Chintaman V. Moro Lakshman, 11 Bom 89, at p. 101. An expert, in order to be
competent as an expert witness, need not have acquired his knowledge profession-
ally; it is sufficient, so far as the admissibility of the evidence goes, if he has made
a special study of the subject, or acquired a special experience therein.- R.V.
Silverlock, 1894, 2 QB 766. It is enough if he has made the subject-matter of en-
quiry the object of his particular attention or study. Thus, foreign law has frequently
been proved by witnesses who, though not professional lawyers, followed some oc-
cupation which gave them peculiar means of knowing the law in question. -Halsbury,
Vol. XIlI, para 661.

Proper preliminary questions relating to the technical qualifications and expe-
rience of the witness, before he is permitted to give opinion testimony, are legally
necessary, though opposing counsel admits the expert qualification of the wintess.
When a witness is offered as an expert, it is a preliminary question in America for
the Court to determine whether he has the requisite qualifications. In India, this
practice does not obtain; it is enough if in his examination-in-chief the competency
of the expert is shown, to render his opinion evidence admissible; and, for this
purpose, he should be examined as to his opportunities and means of knowledge.
But regular cross-examination may fully go into the question of the competency of
the witness, and if it appears that he is not competent as an expert, his evidence
will be weakened or entirely destroyed. Rogers, in his 'Expert Testimony', is of the
opinion that the effect of successful cross-examination, with reference to the com-
petency of the witness, is to destroy the evidence of the witness and thus prevent
material harm to the party against whom he swears, but not to exclude it. This
_appears to be in consonance with Indian practice.

Extract from Expert Evidence by Rao & Rao 1955 edition pages 9 and 10.

[F T e e — S e e S G S S A S S S S S GO S G S S ————

| | HOPE | SHALL ALWAYS POSSESS FIRMNESS AND VIRTUE ENOUGH TO |
| MAINTAIN WHAT | CONSIDER THE MOST ENVIABLE OF TITLES, THE

| CHARACTER OF AN HONEST MAN.
|

| JUDGES, LIKE CAESAR'S WIFE, SHOULD BE ABOVE SUSPICION. |
- Charles Bowen, English Jurist |

L o o s e e — — e — e — — S S S S S S NS S SRS S R e e S S s S

- George Washington |
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S$.117 Proviso (b)- The amount of every bond shall be fixed with due regard
to the circumstances of the case and shall not be excessive (chapter 8
Security for <. sisia good behaviour)

S. 440 (1) Cr.P.C. - The amount of every bond executed under this chapter
shall be fixed with due regard to the circumstances of the case and shall
not be excessive. (ch.33 provisions as to bail and bonds)

The High Court or Court of session may direct that the bail required by a
police officer or Magistrate be reduced. -

7y, 99 v ey ure 15 &1 W g8 3w Ay R O SWRIF ded § & R

frm 377. afvgaal | ufoyy 9 4 gfongfa ¥ e v a9 derim #fmgel
D1 A A B G ANYId B FHIND WR B A & H @A ALY | uf] b
e Afgad @1 PRI J 3 391 omfeid e vd 9wy iR Sue SuRefa Hi¥ed
FAT § AR R 39 e @ fhaitaa aee @ fog PuiRa axn @ifke | s 9
F1 &4 @1 A1y & 98 3@ [FH, fR) sa-1 fds 71 81 f6 Rraar aied arsaa
# gt o A THR BT B |

gfen] 7 37 o Refa § aifigaa &1 MRy # w@m & Ade 9t amee & g 4
gfeny IR den JRIfiT sraR1y |aa forn @ =2y |

YRT 88 S U, 9 UHR B—

4RI 88- W@ BIg afdd, rga) o a1 AIRTR! @ forg {6l =marera &1 deri=
HRY G TT IRUE TR) HRA D folv I 81, T raTerd H§ SuRYd 8 a9 98
AHR I afe I ven Fx G b I8 99 =rarerd ¥ 1 fHA) e =rarery H,
afed an ¥fed, FAenfea & |
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TIT-BITS

A FLASH - STOP PRESS- JUDGMENT

STATE OF M.P. Vs. BHOORAJI AND ORS. JT. 2001 (7) SC. 55 DECIDED ON
24.8.2001 CR.P.C,, S. 193, S. 14 S.C,, S.T. (P.A.) ACT, 1989 REFER GANGULA
ASHOK VS. STATE (JT. 2001(1) SC. 379.

RE-TRIAL NOT NECESSARY EXCEPT IN EXCEPTIONAL CASES.

Criminal Procedure Code, 1973

a) Sections 465, 193, 209-Irregularities-Effects-Re-trial of case-When permissible-
Offences under the SC/ST Act and under IPC - Trial completed in 9 years - High
Court directing re-trial - View in Gangula Ashok's case [JT 2000 (1) SC 379] - Taking
advantage of that view, plea taken that trial was without jurisdiction as cognizance of
offences taken by Sessions Judge (Special Court un der the SC/ST Act) without the
case being committed by Magistrate -If de novo trial justified. Held that do novo trial
should be directed only in extreme exigencies to avert "failure of justice".

b) Sections 465, 462 - Irregularities - Scope - Errors, omissions or irregularity - Leg-
islative mandate. Held that proceedings would not be axed merely on account of
error, omission or irregularity unless there is 'failure of justice'.

c) Section 465 - Irregularity - "Failure of justice" - What is - Cognizance by specified
sessions court, without being committed to it - If such an irregularity which occa-
sioned "failure of justice" - Is special sessions court under the SC/ST Act would be
incompetent to pass any order, without case being committed to it. Held that the
court of sessions would not become a court of incompetent juridiction [AIR 1955 SC
196] and [AIR 1960 SC 576] distinguished.

Courtesy : Shri B. Maheshwari Ad. Reg. (V.L. H.C. JBP) and Publishers. Judgment Today.

L3 i

2. 1) ADVERSE POSSESSION, 2) LIMITATION ACT, SECTION 27AND ARTICLE 65 ‘
2001 (1) M.P.H.T. 97 (DB)

RATAN SINGH Vs. SHALIGRAM

Initially possession was under an agreement to sell and therefore, it was under a
compromise. It was held that possession was not adverse. The compromise was made on
19-2-1964. Suit for possession was filed on 4-2-1976, i.e. within 12 years. Parties were
litigating and asserting their possession from 1964 in previous suit. Decree was finally
passed in 1974. Defendant/respondent's title negatived with respect to disputed land.
Conditional injunction also came to an end on deposit of money. Decree attained finality.
Therefore, adverse possession was never perfected. A plea without stating the material
facts constituted adverse possession was held to be vague. A general plea of limitation
and operation over 12 years is not sufficient to raise the plea of adverse possession.

NOTE :- Judicial Officers are requested to go through (2000) 1 SCC 144 JOTI Jour-
nal, April part Page 221 Tit Bit No. 57, 2000 (3) M.P.H.T. 18 (SC), i.e. 2000 Joti Journal
August 509 Tit Bit No. 71.
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3. ARBITRATION ACT, SECTIONS 8 (2), 17 AND 20 : APPOINTMENT OF UMPIRE :-
2000 (3) M.P.L.J. 637
CHANDMAL Vs. JHAMAKLAL

Where reference is to an even number of arbitrators, an umpire is required to be
appointed. Umpire when to be appointed effect of death of one arbitrator.

Death of one of the two Arbitrators during pendency of arbitration proceedings. So
long as vacancy caused is not filled up in accordance with procedure under section 8 the
other Arbitrator cannot continue with arbitration proceedings and deliver award individu-
ally. Award delivered in such case is a nullity and could not be made rule of court by
passing a decree in terms thereof. Russel on Law of Arbitration (17th Edition) 149,
referred to. '

; ®
4. ARBITRATION ACT. SECTIONS 30 AND 33 :-
(2000) 8 SCC 1
UNION OF INDIA Vs. POPULAR BUILDERS, CALCUTTA

Part of award aliowing a claim made after acceptance of final payment by claimant
Contractor, held, may be set aside if objection that such claim was no longer arbitrable,
had been specifically raised during arbitration proceedings.

[

5. ARBITRATION AND CONCILLIATION ACT, SECTIONS 11, 11(C), 7 AND 11(4)
AND (5) : WHETHER THE PERIOD OF 30 DAYS IS MANDATORY OR NOT : THE
SUPREME COURT HAD NOT DECIDED THE QUESTION :-

(2000) 8 SCC 151
DATAR SWITCHGEARS LTD. Vs. TATA FINANCE LTD.

The question under Section 11 that whether order under Section 11 is an
admininstrative order and so not subject to jurisdiction of Supreme Court under Art. 136 of
Constitution of India. Question was not gone into and the Supreme Court decided the
appeal on merits. The party which has not disputed the arbitration clause is normally
bound by it and is obliged to comply with the procedure laid down under it. Such proce-
dure must be given due importance by the Court as being part of the terms of the contract
of arbitration.

If party having responsibility of appointing arbitrator does not do so within 30 days of
demand being made by the other party, it was helid that the right to make appointment is
not automatically forfeited. The appointment can still be made, but before the other party
moves the court under Section 11. Once the other party moves the coutt the right to make
the appointment ceases to exist. Dispute arising between parties to a lease agreement.
Respondent 1 lessor issuing notice demanding payment (of over Rs. 2,84,00,000). Stipu-
lated that in case of failure by appellant to pay within time the notice was to be treated as
one issued under arbitration clause of agreement under which arbitrator was "to be nomi-
nated by lessor". Payment was not made. Respondent 1 not appointing arbitrator within
30 days of failure of payment, but filing application under S, 9 for interim protection. One
month after filing S. 9 application, Respondent 1 appointing Respondent 2 as arbitrator.
Appellant then filing application under S. 11 challenging appointment and praying for ap-
pointment of another arbitrator. It was held that High Court, rightly dismissed the appel-
lant's application.
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WORDS AND PHARSES : "NOMINATION" AND "APPOINTMENT" EXPLAINED :-
Paragraphs 25 and 26 of the judgment are reproduced :

Lastly, the appellant alleged that "nomination" mentioned in the arbitration clause
gives the 1st respondent a right to suggest the name of the arbitrator to the appellant and
the appointment could be done only with the concurrence of the appellant. We do not find
any force in the contention.

In P. Ramanatha Aiyar's Law Lexicon (2nd Edn.) at pp. 1310-11, the meaning of the
word "nomination" is given as follows :

“1. The action, process or instance of nominating; 2. the act, process or an instru- »
ment of nominating; an act of right of designating for an office or duty.

‘Nomination' is equivalent to the word 'appointments’', when used by a major in an
instrument executed for the purpose of appointing certain persons to office."

®

6. BHOPP SINGH VS. RAMSING. (1995) 5§ SCC. 709 REGISTRATION ACT 1908-
S. 17 (2) (VI) COMPULSORY REGISTRATION OF DECREE- EXCEPTIONS PRIN-
CIPLES LAID DOWN THAT DECREE OR ORDER, INCLUDING COMPROMISE DE-
CREE, CREATING NEW RIGHT, TITLE OR INTEREST IN PRAESNIT IN IMMOV-
ABLE PROPERTY OF VALUE OF Rs. 100 OR ABOVE IS COMPULSORILY
REGISTRABLE. WITH THE COURTESY OF EASTERN BOOK COMPANY PART
OF THE PORTION REPRODUCED.

The father of the present petitioner, the fatmer of the plaintiffs and the father of G
were sons of the common ancestor J. The petitioner filed a suit which was disposed of by
ordering that “a declaratory decree in respect of the property in suit fully detailed in the
heading of the plaint to the effect that the plaintiff will be the owner in possession from
today in lieu of the defendant after his death and the plaintiff deserves his name to be
incorporated as such in the revenue papers, is granted in favour of the plaintiff against the
defendant, in view of the written statement filed by the dependent admitting the claim of
the plaintiff to be correct”. Subsequently, the plaintiffs filed a suit claiming one-third share
in the suit iand as heirs of J. The petitioner contended that in view of the aforesaid order
passed in the earlier suit, the dispute did not survive and he alone was entitled to be in
possession of the land. The court, inter alia, held that the said decree, having not been
registered, could not have conferred any right to the petitioner. This view has been princi-
pally assailed in the present petition. Dismissing the petition.

Held :

The exception under clause (vi) of Section 17 (2) is meant to cover that decree or
order of a court, including a decree or order expressed to be made on a compromise,
which declares the pre-existing right and does not by itself create new right, title or
interest in praesenti in immovable property of the value of Rs. 100 or upwards. Any other
view would find the mischief of avoidance of registration, which requires payment of stamp
duty, embedded in the decree or order. it would, therefore, be the duty of the court to
examine in each case whether the parties have pre-existing right to the immovable prop-
erty, or whether under the order or decree of the court one party having right, title or
interest therein agreed or suffered to extinguish the same and created right, title or inter-

353



est in praesenti in immovable property of the value of Rs 100 or upwards in favour of other
party for the first time, either by compromise or pretended consent. If latter be the position,
the document is compulsorily registrable.

The legal position qua clause (vi) can be summarised as below :

1) Comprdmise decree if bona fide, in the sense that the compromise is not a device to
obviate payment of stamp duty and frustrate the law relating to registration, would
not require registration. In a converse situation, it would require registration.

(2) If the compromise decree were to create for the first time right, title or interest in
immovable property of the value of Rs. 100 or upwards in favour of any party to the
suit the decree or order would require registration.

(8) If the decree were not to attract any of the clauses of sub-section (1) of Section 17,
as was the position in the Privy Council and the Supreme Court’s cases, it is appar-
ent that the decree would not require registration.

(4) If the decree were not to embody the terms of compromise, as was the position in
Lahore case, benefit from the terms of compromise cannot be derived, even if a suit
were to be disposed of because of the compromise in question.

(5) If the property dealt with by the decree be not the “subject-matter of the suit or
proceeding”, clause (vi) of sub-section (2) would not operate, because of the amend-
ment of this clause by Act 21 of 1929, which has its origin in the aforesaid decision of
the Privy Council, according to which the original clause would have been attracted,
even if it were to encompass property not litigated.

in the present case the decree, having purported to create right or title in the
plaintiff for the first time that is not being a declaration of pre existing right, require
registration. The first suit cannot really be said to have been decreed on the basis of
compromise, as the suit was decreed “in view of the written statement filed by the defend-
ant admitting the claim of the plaintiff to be correct”. Decreeing of suit in such a situation is
covered by Order 12 Rule 6, and not by Order 23 Rule 3, which deals with compromise of
suit, whereas the former is on the subject of judgment on admissions. The first appellate
court held the decree in question as ‘collusive’ as it was with a view to defeat the right of
others who had bona fide claim over the property. The High Court also took the same
view. Thus the impugned judgment does not suffer from any legal infinitely.

®
7. CONSTITUTION OF INDIA, ART. 226 (2) : TERRITORIAL JURISDICTION OF THE
HIGH COURT UNDER THE SAID ARTICLE : C.P.C., SECTION 20 : THE WORD
‘CAUSE OF ACTION’ EXPLAINED :-
(2000) 7 SCC 640
NAVINCHANDRA Vs. STATE OF MAHARASHTRA

High Court will have jurisdiction if any of the cause of action arises within the territo-
rial limits of its jurisdiction even though the seat of Government or authority or residence
of person against whom direction, order or writ is sought to be issued is not within the said
territory.

In brief writ petition was filed before"Bombay High Court for quashing of criminal
complaint filed at Shillong on ground that it was false and had been filed with the mala fide
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intention of causing harassment and putting pressure on the petitioner to reverse the trans-
action relating to transfer of company shares, which had entirely taken place at Mumbai.
There was an alternative prayer made in the petition for issuance of writ of mandamus to
State of Maghalaya for transfer of the investigation to Mumbai Police. It was held that the
Mumbai High Court erred in dismissing Writ Petition on the ground that it had no jurisdic-
tion to quash the complaint filed at Shillong as prayed for.

Paragraphs 17, 18, 22, 27, 29, 37, 38, 41, 43, 44, and 45 are reproduced :

From the provision in clause (2) of Article 226 it is clear that the maintainability or
otherwise of the writ petition in the High Court depends on whether the cause of action for
filing the same arose, wholly or in part, within the territorial jurisdiction of that Court.

In legal parlance the expression “cause of action” is generally understood to mean a
situation or state of facts that entitles a party to maintain an action in a court or a tribunal;
a group of operative facts giving rise to one or more bases for suing; a factual situation
that entitles one person to obtain a remedy in court from another person.

So far as the question of territorial jurisdiction with reference to a criminal offence is
concerned the main factor to be considered is the place where the alleged offence was
committed.

Tested in the light of the principles laid down in the cases noted above the judgment
of the High Court under challenge is unsustainable. The High Court failed to consider all
the relevant facts necessary to arrive at a proper decision on the question of maintainability
of the writ petition, on the ground of lack of territorial jurisdiction. The Court based its
decision on the sole consideration that the complainant had filed the complaint at Shillong
in the State of Maghalaya and the petitioner had prayed for quashing the said complaint.
The High Court did not consider the alternative prayer made in the writ petition that a writ
of mandamus be issued to the State of Meghalaya to transfer the investigation to Mumbai
Police. The High Court also is not take note of averments in the writ petition that filing of
the complaint at Shillong was a malafide move on the part of the complainant to harass
and pressurise the petitioners to reverse the transaction for transfer of shares. The relief
sought in the writ petition may be one of the relevant criteria for consideration of the ques-
tion but cannot be the sole consideration in the matter. On the averments made in the writ
petition gist of which has been noted earlier it cannot be said that no part of the cause of
action for filing the writ petition arose within the territorial jurisdiction of the Bombay High
Court.

Considering the peculiar fact-situation of the case we are of the view that setting
aside the impugned judgment and remitting the case to the High Court for fresh disposal
will cause further delay in investigation of the matter and may create other complications.
Instead, it will be apt and proper to direct that further investigation relating to complaint
filed by J.B. Holdings Ltd. should be made by the Mumbai Police.

The object of the amendment by inserting clauseg, (2). in the article was to supersede
the decision of the Supreme Court in Election Commission Vs. Sake Venkata Subba
Rao, AIR 1953 SC 210 : 1953 SCR 1144 and to restore the view held by the High Courts
in the decisions cited above. Thus the power conferred on the High Court under Article
226 could as well be exercised by any High Court exercising jurisdiction in relation to
territories within which “the cause of action, wholly or in part, arises” and it is no matter
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that the seat of the authority concerned is outside the territorial limits of the jurisdiction of -
that High Court. The amendment is thus aimed at widening the with of the area for reach-
ing the writs issued by different High Courts.

38. “Cause of action” is a phenomenon well understood in legal parlance. Mohapatra, J.

41.

43.

has well delineated the import of the said expression by referring to the celebrated
lexicographies. The collocation of the words “cause of action, wholly or in part, arises”
seems to have been lifted from Section 20 of the Code of Civil Procedure, which
section also deals with the jurisdictional aspect of the courts. As per that section the
suit could be instituted in a court within the legal limits of whose jurisdiction the
“cause of action wholly or in part arises”. Judicial pronouncements have accorded
almost a uniform interpretation to the said compendious expression even prior to the
Fifteenth Amendment of the Constitution as to mean “the bundle of facts which would
be necessary for the plaintiff to prove, if traversed, in order to support his right to the
Judgment of the court”

Even in the context of Article 226 (2) of the Constitution this Court adopted the same
interpretation to the expression “cause of action, wholly or in part, arises” vied State
of Rajasthan v. Swaika Properties (1985) 3 SCC 217. A three-Judge Bench of this
Court in Oil and Natural Gas Commission v. Utpal Kumar Basu (1994) 4 SCC 711
observed that it is well settied that the expression “cause of action” means that bun-
dle of facts which the petitioner must prove, if traversed to entitle him to a judgment in
his favour. Having given such a wide interpretation to the expression Ahmadi, J. (as
the learned Chief Justice then was) speaking for M.N. Venkatachaliah, C.J. and B.P.
Jeevan Reddy, J., utilised the opportunity to caution the High Courts against trans-
gressing into the jurisdiction of the other High Courts merely on the ground of some
insignificant event connected with the cause of action taking place within the territo-
rial limits of the High Court to which the litigant approaches at his own choice or
convenience. The following are such observations. (SCC p. 722, para 12)

“If an impression gains ground that even in cases which fall outside the territo-
rial jurisdiction of the court, certain members of the court would be willing to
exercise jurisdiction on the plea that some event, however trivial and uncon-
nected with the cause of action had occurred within the jurisdiction of the said
court, litigants would seek to abuse the process by carrying the cause before
such members giving rise to avoidable suspicion. That would lower the dignity
of the institution and put the entire system to ridicule. We are greatly pained to
say so but if we do not strongly deprecate the growing tendency we will, we are
afraid, be failing in our duty to the institution and the system of administration of
justice. We do hope that we will not have another occasion to deal with such a
situation.”

We make it clear that the mere fact that FIR was registered in a particular State is not
the sole criterion to decide that no cause of action has arisen even partly within the
territorial limits of jurisdiction of another State. Nor are we to be understood that any
person can create a fake cause of action or even concoct one by simply jutting into
the territorial limits of another State or by making a sojourn or even a permanent
residence therein. The place of residence of the person moving a High Court is not
the criterion to determine the contours of the cause of action in that particular writ
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44,

45.

petition. The High Court before which the writ petition is filed must ascertain whether
any part of the cause of action has arisen within the territorial limits of its jurisdiction.
It depends upon the facts in each case.

In the present case, a large number of events have taken place at Bombay in respect
of the allegations contained in the FIR registered at Shillong. If the averments in the
writ petition are correct then the major portion of the facts which led to the registering
of the FIR have taken place at Bombay. It is unnecessary to repeat those events over
again as Mohapatra, J. has adverted to them with precision and the needed details.

In the aforesaid situation it is almost impossible to hold that not even a part of the
cause of action has arisen at Bombay so as to deprive the High Court of Bombay of
total jurisdiction to entertain the writ petition filed by the petitioner. Even the very fact
that a major portion of the investigation of the case under the FIR has to be con-
ducted at Bombay itself, shows that the cause of action cannot escape from the
territorial limits of the Bombay High Court.

®
CONSTITUTION OF INDIA, ARTICLE 226, C.P.C. O. 20 R. 5: SEEKING OF RE-
LIEF : COMPETENCY OF THE COURT TO GRANT, NOT SOUGHT : (RFER Or. 7
R. 7 C.P.C.)
(2000) 7 SCC 675
RHONE-POULENC (INDIA) LTD. Vs. STATE OF U.P.

COURT CAN GRANT RELIEF.
If the High Court interferes beyond the subject-matter of the writ petition, impermis-

sible. The reference seeking determination of legality of workman’s dismissal and the re-
lief, if any, he is entitled to.

Paragraph 7 of the judgment is reproduced :

The High Court has also held that Respondent 3 is entitled to the same amount of
salary/arrears of salary after he was reinstated by the award of the Labour Court
which his counterparts (medical representatives) in the appellant Company were
receiving under the settlement dated 25-6-1988 and has further held that the said
settiement is applicable to the case of Respondent 3 as weli and the appeilant is
stopped from taking the plea of its non-applicability in case of Respondent 3. Mr.
Reddy contends that the aforesaid whether Respondent 3 is entitled or not to the
benefit of settlement dated 25-6-1988 was not the subject-matter of the award which
directed the reinstatement of workman in service along with consequential benefits.
What consequential benefits Respondent 3 would be entitled to was not the subject-
matter of the writ petitions before the High Court. According to the appellant, Re-
spondent 3 is not entitied to the benefits of settlement dated 25-6-1988 was not the
subject-matter of the award which directed the reinstatement of workman in service
along with consequential benefits. What consequential benefits Respondent 3 would
be entitled to was not the subject matter of the writ petitions before the High Court.
According to the appellant, Respondent 3 is not entitled to the benefits under the
settlement whereas Respondent 3 claims such benefits. This question may have to
be adjudicated by a competent authority at an appropriate stage when the question
of grant of consequential relief is raised or it is contended that full consequential
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reliefs in terms of the award have been denied to Respondent 3. The stage of imple-
mentation of the award had not come when the matter was pending before the High
Court. The only question before the High Court was with regard to the legality of the
award and the order dated 22-9-1993 whereby the two preliminary issues were de-
cided by the Labour Court. In this view, we set aside the impugned judgment to the
extent it directs that Respondent 3 is entitled to the same amount of salary/ arrears
of salary which his counterparts are receiving under the settlement dated 25-6-1988
as also the finding that the said settlement is applicable to Respondent 3 and that the
appeliant is estopped from taking the plea of its nonapplicablity. We ieave these ques-
tions open without expressing any opinion as to the applicability or otherwise of the
settlement to the case of Respondent 3 or the validity of other legal pleas including
that of estoppel. It would be open to the appellant and Respondent 3 to raise such
pleas as may be available to them in law at the appropriate stage and it goes without
saying that the said aspects will be decided on its own merits in accordance with law.

NOTE :- Please also see O.7 R. 7 CPC.
®
9. CONSTITUTION OF INDIA, ARTICLES 226 AND 32: LOCUS STANDITO PERSON
NOT SEEKING RELIEF :-
(2000) 7 SCC 552
M.S. JAYARAJ Vs. COMMISSIONER OF EXCISE, KERALA

A bidder in auction for the priveledge of vending foreign liquor within a circumscribed
range and holding licence in Form FL 1 failed to find out a suitable place to locate his shop
within that range. Therefore, on his request, he was permitted by the Excise Commis-
sioner to locate his shop in another range. A hotelier holding licence in Form FL 3 and
doing business in the latter range challenged the said order of the Excise Commissioner
before the High Court. A Single Judge dismissed the writ petition Before a Division Bench
the respondent raised on objection against the locus standi of the writ petitioner but that
was not taken seriously and the Division Bench quashed the said order of the Excise
Commissioner on merits. The appellant (respondent before the High Court) contended
that the words “outside the limits specified in this sub-rule” occurring in the first proviso
below Rule 6 (2) of the Kerala Abkari Shops (Disposal in Auction) Rules, 1974 could have
relation to the limits specified in Rule 6 (1). Rejecting this contention and dismissing this
appeal, the Supreme Court held that in recent cases, the Supreme Court has shifted from
the earlier strict interpretation regarding locus standi adopted in Nagar Rice & Flour Mills
and Jasbhai Motibhai cases and a much wider canvass has been adopted in later years
regarding a person’s entittement to move the High Court involving writ jurisdiction. In the
light of the expanded concept of the locus standi and also in view of the finding of the
Division Bench of the High Court that the order of the Excise Commissioner was passed
in violation of law, it would not be proper to nip the motion out solely on the ground of locus
standi and allow such an order to remain alive and operative on the sole ground that the
person who filed the writ petition had strictly no locus standi. So the contentions require to
be considered on merits.

Paragraphs 12, 13 and 14 of the judgment are reproduced :
12. 'In this context we noticed that this Court has changed from the earlier strict interpre-
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13.

1.7

tation regarding locus standi as adopted in Nagar Rice & Flour Mills v. N. Teekappa
Gowda & Bros. (1970) 1 SCC 575 and Jasbhai Motibhai Desai v. Roshan Kumar
and a much wider canvass has been adopted in later years regarding a person’s
entitlement to move the High Court involving writ jurisdiction. A four-Judge Bench in
jasbhai Motibhai Desai (1976) 1 SCC 671 pointed out three categories of persons
vis-a-vis the locus standi : (1) a person aggrieved; (2) a stranger; and (3) a busybody
or a meddlesome interloper. Learned Judges in that decision pointed out that any-
one belonging to the third category is easily distinguishable and such person inter-
feres in things which do not concern him as he masquerades to be a crusader of
justice. The judgment has cautioned that the High Court should do well to reject the
petitions of such busybody at the threshold itself. Then their Lordships observed the
following (SCC p. 683, para 38)

“38. The distinction between the first and second categories of applicants, though
real, is not always well demarcated. The first category has, as it were, two con-
centric zones; a solid central zone of certainty, and a grey outer circle of lessen-
ing certainty in a sliding centrifugal scale, with an outermost nebulous fringe of
uncertainty. Applicants falling within the central zone are those whose legal
rights have been infringed. Such applicants undoubtedly stand in the category
of ‘persons aggrieved'. In the grey outer circle the bounds which separate the
first category from the second, intermix, interfuse and overlap increasingly in a
centrifugal direction. All persons in this outer zone may not be ‘persons ag-
grieved’”
A recent decision delivered by a two-Judge Bench of this Court (of a which one of us
is a party-Sethi, J.) in Chairman, Railway Board v. Chandrima Das (2000) 2 SCC
465 after making a survey of the later decisions held thus : (SCC pp. 478-79, para
17)

In the context of public interest litigation, however, the Court in its various judgments
has given the widest amplitude and meaning to the concept of locus standi, In Peo-
ple’s Union for Democratic Rights v. Union of India (1982) 3 SCC 235 it was laid
down that public interest litigation could be initiated not only by filing formal petitions
in the High Court but even by sending letters and telegrams so as to provide easy
access to court. (See also Bandhua Mukti Morcha v. Union of India (1983) 3 SCC
161 and State of H.P. v. A Parent of a Student of Medical College (1985) 3 SCC
169 on the right to approach the court in the realm of public interest litigation. In
Bangalore Medical Trust v. B.S. Muddappa (1981) 4 SCC 54 the Court held that
the restricted meaning of aggrieved person and the narrow outlook of a specific in-
jury has yielded in favour of a broad and wide construction in the wake: of public
interest litigation. The Court further observed that public-spirited citizens having faith
in the rule of law are rendering great social and legal service by espousing causes of
public nature. They cannot be ignored or overlooked on a technical or conservative
yardstick of the rule of locus standi or the absence of personal loss or injury. There
has, thus, been a spectacular expansion of the concept of locus standi. The concept
is much wider and it takes in its stride anyone who is not a mere ‘busybody’”

359



14. In the light of the expanded concept of the locus standi and also in view of the finding
of the Division Bench of the High Court that the order of the Excise Commissioner
was passed in violation of law, we do not wish to nip the motion out solely on the
ground of locus standi. If the Excise Commissioner has no authority to permit a lig-
uor shop owner to move out of the range (for which auction was held) and have his
business in another range it would be improper to allow such an order to remain alive
and operative on the sole ground that the person who field the writ petition has strictly
no locus standi. So we proceed to consider the contentions on merits. .

8
10. CONSTITUTION OF INDIA, ARTICLE 21 : COMPENSATION FOR WRONGFUL IM-
PRISONMENT FOR 5 YEARS :-
(2000) 8 SCC 139
HUSSAIN Vs. STATE OF KERALA

Compensation for wrongful imprisonment for 5 years due to wrong conviction. Ac-
cused due to inadequate legal representation wrongly convicted. Ultimately acquired by
the Supreme Court. It was held that he is entitled to compensation of imprisonment wrongly
suffered, as per remedies under the law.

Paragraph 12 of the judgment is reproduced :

It is unfortunate that the aforesaid points have not been put forward before the trial
court or the High Court. We feel that the conviction and sentence imposed on his appel-
lant were without the sanction of law. the appellant is unlawfully deprived of his personal
liberty for such a long period of 5 years on account of overlooking the aforesaid facts and
legal position.

@
11. COURT FEES ACT, SECTION 7 (IV) (D) : COURT FEES : AVOIDANCE OF PAY-

MENT : 2) C.P.C.,, O. 7 R. 11 :- REJECTION OF PLAINT :-

2000 (3) M.P.L.J. 522 (FB)

SUBHASH CHAND JAIN Vs. CHAIRMAN, M.P.E.B.

Suit seeking relief of restraining M.P.E.B. from disconnecting electricity supply to
piaintiff's workshop pursuant to Bills amounting to Rs. 2,14, 747. Plaintiff had valued the
suit for Rs. 600/- and paid the Court fees accordingly of Rs. 60/-. On defendant's objection
regarding valuation, the Trial Court held that plaintiff was liable to pay ad-valorem Court
fee. In revision application challenging the order by the plaintiff order requring payment of
ad-valorem court fee confirmed.

Judgment on Jagdish Prasad Vs. M.P.E.B., 1987 MPLJ, 452 overruled.

It was held that settled legal position seems to be that plaint has to be read as a
whole. Allegation in the plaint including the substantive relief claimed must be the basis
for settling the Court fee payable by the plaintiff. More astutenes in drafting the plaint
would not glaze the jurisdiction of Court for looking at the substance of the relief asked for.
The nature of suit under section 7 (iv) is such where the Legislature could not lay down
fixed standard thereby leaving it to the plaintiff to mention it. But where he attemps to
under-value the plaint and the reliefs, Court has to intervene. While doing so, concept of
real money value which can be objectively ascertained. Where a plaintiff has been made
liable to pay specified amount and asked to pay the same and he claims to avoid it, obvi-
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ously, he seeks relief to that effect and in case, he avoids payment of Court fee by drafting
the plaint in such a way that results in under valuation of the plaint and the relief, it will be
a case of arbitrary and unreasonable under-valuation which Court is bound to correct.
Substantial relief asked for in the context of the facts of the case forms basis for settling
correct Court fee payable in the cases. 1987 MPLJ 452 has not been decided correctly
and is therefore overruled. View taken in (1997) il Weekly Notes Note 480 is approved.

Order of the trial Court requiring the plaintiff to pay ad-valorem court fee confirmed. 1987
MPLJ 452, Overruled.

The suits which are mentioned under section 7 (iv) of the Court Fees Act of 1870 are
of such nature where it is difficult to lay down any standard of valuation. This means that
the valuation of the reliefs will have to be made by the plaintiff under the entry against
which the suit is preferred. Provisions of O. 7 R. 11 (b) of the Civil Procedure Code provide
inter alia that the plaint shall be rejected where the relief claimed is under-valued and the
plaintiff, on being required by the Court to correct the valuation within a time fixed by it,
fails to do so. Under this provision, Court has to reach a finding of under-valuation, specify
the correct valuation of the relief, determine the same and require the plaintiff to correct
the same within the time fixed by the Court. Failure to do so would entail rejection of the
plaint. Obviously, the Court would undertake this enquiry in the interest of revenue after
realising that the valuation of plaintiff is demonstratively unreasonable and case for inter-
ference is made out. Otherwise the plaintiff is free to make his own estimation of the reliefs
sought in the plaint and the valuation both for purposes of Court fee and jurisdiction has to
be ordinarily accepted.

NOTE :- Judicial Officers are requested to go through 1982 MPLJ Short Note 56,
1981 Weekly Note 1l 63, 1969 MPLJ 10. Kindly go through the provisions of O. 7 R. 11 sub
clause (a) and (b) under which proper opportunity is to be given to the party to value the
suit property correctly and to pay court fees. Time should also be granted if required under
Section 149 of the CPC. Further kindly go through Section 148 relating to enlargement of
time also.

e 2
12. C.P.C., SECTION 10 : STAY OF SUIT AND N.I. ACT, SECTION 138 :-
2000 (2) VIDHI BHASVAR 238
NEMICHAND Vs. HARISH KUMAR

A civil suit for recovery of money cannot be stayed for pendency of criminal proceed-
ings under S. 138 of N.I. Act.

NOTE: Judicial Officers are requested to go through the judgment State of M.P. Vs.
Naval Singh, 1971 JLJ S.N. 13.
®
13. C.P.C. 0.1 R. 10 (2) AND 13 :-
2000 (2) VIDHI BHASVAR 231
NIRMAL BAGHELA Vs. RANJIT SINGH

This provision empowers the Court t(f implead any person as party as plaintiff or
defendant. It can be done for effectual and complete adjudication of suit. The parties
impleaded having direct interest in suit property. They are necessary parties for effectual
and complete adjudication of suit.
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NOTE:- Judicial Officers are requested to make a distinction between necessary
parties and proper parties.
?
14. C.P.C.,,0.43R.1(r) AND O.39Rr.1 AND 2 :-
2000 (2) VIDHI BHASVAR 221
FIRATRAM Vs. SARPANCH, GRAM PANCHAYAT

The order of injunction granted by trial Court was vacated by the appellate Court
without material aspects being considered. Therefore, the case was remanded.

®
15. C.P.C., SECTION 10 : STAY OF SUIT :-
2000 (3) M.P.L.J. S.N. 23
SHRI MAHILA GRIH UDYOG LIJJAT PAPAD Vs. SMT. PUSHPA BERRY

Issues involved in earlier suit and present suit not substantially the same. Order
staying suit passed by the District Judge set aside.
@
16, “C:P.C., 0. 22 R. 4 AND O. 1R 10
2000 (2) JLJ 401
AGARWAL (SMT.) Vs. ARYA VIDHYA SABHA

The provisions enshrined under Order 22 Rule 4 are not applicable in respect of the
defendant who had died before the institution of the suit. In view of this, it can irresistibly
be concluded that the learned trial Judge had acted within his jurisdiction when he re-
fused to exercise the powers under O. 22 R. 4 of the Code. United Commercial Bank Vs.
Dharam Paul Singh and others, AIR 1989 HP 56, State Trading Corporation of India
Limited Vs. K.V. Vaidyalingam and others AIR 1978 Madras 294 and Mohammad Aieem
Vs. Magsood Alam and others, AIR 1989 Raj. 43 relied on.

In respect of a defendant who dies during the pendency of the suit, application under
0. 22 R. 4 is rejected, the affected/aggrieved party cannot take recourse to O. 1 R. 10 of
the Code. Kanjhu Gauda Vs. D. Kodardi Dora, AIR 1986 Orissa 191 and Durga, Charan
Parida Vs. Basanta Kumar Parida (1974) 40 CLT 885 relied on.

In a suit where there are three joint defendants and one of them had died before the
institution of the suit, the legal heirs of the deceased can be added under O. 1 R. 10 (2) of
the Code after expunging the name of the deceased defendant. M/s Nevandram Javermal
Vs. Devikabai Haridas Gandhi and others. AIR 1982 Bombay 589 and Musammat
Ashgari Bibi Vs. Shamal Kumar Basu Mallick and others, AIR 1986 Calcutta 227 re-
lied on.

®
17. C.P.C. O. 41 R. 19 AND O. 9 R. 9 : APPLICATION FOR RESTORATION OF

APPEAL

2000 (3) M.P.L.J. S.N. 25

RAMPYARI Vs. STATE

Application for restoration of appeal filed under O. 9 R. 9 when it should have been
under O. 41, R. 19. Application was rejected summarily by observing that the application
has been filed under O. 9 R.9 of the CPC, while there is a specific provision for restoration
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of the appeal; hence, the application was not tenable.The Appellate Courts should have
treated it as an application under O. 41 R. 19 CPC and should have proceeded to decide
it on merits. The impugned order dismissing application for restoration of appeal set aside
and lower Appellate Court directed to decide it on merits.

NOTE :- The Judicial Officers are requested to go through the following case law for
further study on the same point :

1. = Subhash Chandra Vs. Nanelal, 1981 JLJ 587

Shankar Rao Vs. State, 1981JLJ S.N. 15

Premchand Vs. Hiralal, 1981 (1) M.P.W.N. 47

Chatursingh Vs. AddI. Collector, 1980 JLJ 405

Gorakhnath Vs. Govt. of M.P., 1979 JLJ 548

Umrao Singh Vs. State,1979 (1) M.P.W.N. 284

Pamandas Vs. Kimatray, 1978 (ii) M.P.W.N. 200

Dayashankar Vs. Mohan Singh, 1978 (1) M.P.W.N. 361

Khedu Ram Vs. Supet, 1969 JLJ 843.

18. C.P.C, 0.23 R. 1 : INCOME OF APPI?ICANT ONLY TO BE CONSIDERED :-

2000 (3) M.P.L.J. 558
KAPIL Vs. Dr. SHIVMANGAL AWASTHY

Suit by indigent person. Court cannot take into account properties standing in the
namé of father.

Please go through the following citation regarding income from properties how to be
considered which was published in 1997 Joti Journal, February part at page 26 Tit Bit
No. 18 which is reproduced here for ready reference :

18. (1981 CCLJ NOTE NO. 102)
GOPAL Vs. GORDHANLAL (0. 33 R. 1 CPC)

The trial court held that the appellant failed to prove that he was not possessed of
means to pay the court fee and dismissed the application. Aggrieved by the order passed
by the trial Court the plaintiff has preferred this appeal.

The High Court held that the Trial Court has rejected the prayer of the plaintiff mainly
on the ground that apart from these five shops there are five other shops in which the
plaintiff also has his share and that the plaintiff has also a share in another house. How-
ever, it is not the case of respondents that the plaintiff is in possession of any realisable
assets. The other shops and the house are in possession of the plaintiff's father. Apart
from the house and the other shops it is not shown that the plaintiff is possessed of any
other means to pay the court fee. The house and the shops cannot be held to be realisable
assets. Appeal allowed."

SOTTIR T [ e i S T

This is an individual right, i.e. a personal right that on his death it does not survive to
the legal heirs unless the legal heirs are able to establish that they are also indigent. 1997
(1) JLJ 370 Vandan Bhargava Vs. Kapil Bhargava.
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19. (1) C.P.C., 0.33 R.1 CPC (2) SECTION 34 ARBITRATION ACT : SUBMISSION TO
THE JURISDICTION OF THE COURT
2000 (3) M.P.L.J. 590
MAHESH KUMAR BANWARILAL Vs. SURESH KUMAR BANWARILAL

Provisions under Section 34 of Arbitration Act are in sweep with the provisions of
0. 33 R. 1 CPC. Application under O. 33 R. 1 amounts to legal proceedings within the
sweep of Section 34 of the Arbitration Act, 1940. An application to sue as an indigest
person amounts to a legal proceeding in the ambit and sweep of section 34 of the Arbitra-
tion Act. AIR 1977 NOC 242 Delhi referred.

NOTE :- Please refer to the JOTI Journal 2000, December part page 695, Tit Bit
No. 5, Hombonna Nagappa Vs. F.C.I. (1999) 1 703 in which it is said that since no steps
had been taken under section 34 of the Arbitration Act, defendant should be deemed to
have submitted to the jurisdiction of the Courts. Please also go through the ruling of
Bansidhar Vs. E.B. Sukhiya, 1957 JLJ 70.

®
20. 1) C.P.C. SECTION 47AND 115, (2) M.P. GRAMIN RIN VIMUKTI ADHINIYAM, 1972,
SECTION 7 AND (3) SAMAJ KE KAMJOR....... ADHINIYAM. SECTION 14 :-
2001 (1) M.P.H.T. 39
WAMAN Vs. BALDEVDAS

Respondent/plaintiff filed suit to recover it. Petitioner/defendant did not contest suit
and ex parte decree passed. Respondent sought to execute decree. Defendant opposed it
contending that the decree is a nullity as it is hit by section 14 of Adhiniyam, 1976 and
section 7 of Adhiniyam 1982. Executing Court held that defendant did not contest the suit
and accordingly execution was bound to proceed. Against it this revision was preferred. It
was held that plaint did not reveal that it was a transaction with the holder of agricultural
land. Hence, Executing Court has no jurisdiction to question the validity of decree. Judge-
ment debtor cannot be permitted to take a plea of this nature to challenge the decree to be
a nullity. Defendant has not raised plea in the suit that Section 7 of Adhiniyam creates a
jurisdictional bar. Hence, Executing Court cannot declare decree a nullity. Revision dis-
missed.

Transactions of loan and sale of land etc. with the holder of agricultural land are
prohibited. Controversy relating to such transactions cannot be agitated before Civil Court.

®
21. C.P.C., SECTION 11 EXPLNS. VIl AND Viil : THE EXPRESSION OF "COURT OF
LIMITED JURISDICTION" OCCURING IN EXPLANTION 8 OF SECTION 11 :-
(2000) 8 SCC 99
RAJENDRA KUMAR Vs. KALYAN (DEAD) BY LRS.

The expression of "Court of limited jurisdiction“occuring in Explanation 8 of Section
11 CPC ought to be given widest possible amplitude and not a limited or restrictive inter-
pretations. The High Court rightly held that the effect given to explanations 7 and 8 in-
serted in Section 11 of the Code (Amendment) would act and come within the seep of
sub-section 2 (a) of the amending Act and it would be regulated by Section 97 (3) thereof.
As on the date of the commencement of the amending Act the present suit was pending in
the Court of the Civil Judge, Senior Division, the amended provisions of Section 11 would
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apply to it. However, some differentiation exists between a procedural statute and statute
dealing with substantive rights and in the normal course of events, matters of procedure
are presumed to be retrospective unless there is an express ban on its retrospectivity.

HINDU LAW : ADOPTION :-

Widow adopting to her deceased husband a child who was born after the latter's
death. In such circumstances the child's contention that by a legal fiction he took the
interest of the deceased with effect from th= year of his death was rejected.

®
22. CR.P.C., SECTIONS 432 AND 433-A; CONSTITUTION OF INDIA, ART. 161 : PRE-
MATURE RELEASE OF LIFE CONVICT :-
(2000) 7 SCC 626= AIR 2000 SC 2762
LAXMAN NASKAR (LIFE CONVICT) Vs. STATE OF W.B. & OTHERS

The Supreme Court laid down guide lines in case of Laxman Nascare Vs. Union of
India, (2000) 2 SCC 595 and held that facts of a particular case be considered in the light
of the guidelines laid down in that judgment. Remission of sentence of life imprisonment
and release of prisoner under Sections 432 and 433-A explained. Even if a person under-
going life sentence earns remission under Prison Rules or any law, he will be entitled to
be released only when the appropriate Government passes an order remitting the balance
period of the sentence. In absence of such an order, the life convict cannot claim any right
to be automatically released.

Paragraphs 6 to 9 of the judgment are reproduced :
6. This Court also issued certain guidelines as to the basis on which a convict can be
released prematurely and they are as under : (SCC p. 598, para 6)

“(i) Whether the offence is an individual act of crime without affecting the society at
large.
(i)  Whether there is any chance of future recurrence of committing crime.
(ili) Whether the convict has lost his potentiality in committing crime.
(iv) Whether there is any fruitful purpose of confining this convict any more.
(v) Socio-economic condition of the convict’s family”.
7. In the present case, the report of the jail authorities is in favour of the petitioner.

However, the Review Committee constituted by the Government recommended to
reject the claim of premature release of the petitioner for the following reasons;

(1) that the police report has revealed that the two witnesses who had deposed
before the trial court and the people of the locality are all apprehensive of acute
breach of peace in the locality in case of premature release of the petitioner; .

(2) that the petitioner is a person of about 43 years and hence he has the potential
of committing crime; and

(3) that the incident in relation to which the crime had occurred was the sequel of
the political feud affecting the society at large.

8. If we look at the reasons given by the Government, we are afraid that the same are
palpably irrelevant or devoid of substance. Firstly, the views of the witnesses who
had been examined in the case or the persons in the locality cannot determine whether
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the petitioner would be a danger if prematurely released because the persons in the
locality and the witnesses may still live in the past and their memories are being
relied upon without reference to the present and the report of the jail authorities to
the effect that the petitioner has reformed himself to a large extent. Secondly, by
reason of one’s age one cannot say whether the convict has still potentiality of com-
mitting the crime or not, but it depends on his attitude to matters, which is not being
taken note of by the Government. Lastly, the suggestion that the incident is not an
individual act of crime but a sequel of the political feud affecting society at large,
whether his political views have been changed or still carries the same so as to
commit crime has not been examined by the Government.

9. On the basis of the grounds stated above the Government could not have rejected
the claim made by the petitioner. In the circumstances, we quash the order made by
the Government and remit the matter to it again to examine the case of the petitioner
in the light of what has been stated by this Court earlier and our comments made in
this order as to the grounds upon which the Government refused to act on the report
of the jail authorities and also to take not of the change in the law by enacting the
West Bengal Correctional Services Act 32 of 1992 and to decide the matter afresh
within a period of three months from today. The writ petition is allowed accordingly.
After issuing rule the same is made absolute.

®
23. CR.P.C., SECTIONS 313, 357 (1) AND 357 (3) : COMPENSATION CAN BE OR-
DERED TO BE PAID WITHOUT IMPOSING A FINE :-
2000 (2) JLJ 291
BALARAM SINGH Vs. STATE OF M.P.

In a case in which compensation is to be awarded, there need not be imposition of
any fine. Both the provisions, i.e. 357 (1) and 357 (3) are independent to each other.
Therefore, such Court is permissible to ask the accused to pay compensation under Sec-
tion 357 (3) Cr.P.C. without imposing fine. Such fine can be utilised in the modes provided
under Section 357 (1).

Accused not taking plea of impotency in his statement under Section 313 of Cr.P.C.
Plea is said to be not proved.

NOTE :- Judicial Officers are requested to go through the following Rulings also

Suraj Pal Singh Vs. State of M.P., 1972 JLJ 1008. it says that stand not taken by
the accused in examination under Section, no value of such defence when circumstances
point against it.

Statement of accused part when can be taken in to account against him. This was
stated in State of M.P. Vs. Murat Singh, 1971 JLJ 889.

Statement of the accused how far it can be used in evidence against the accused is
explained in Sampat Singh Vs. State of Rajasthan, Criminal Appeal No, 146 of 1967
decided on 2nd January, 1969 (SC). :

The answers given by the accused cannot be used as substantial evidence against
him. Purpose of the examination of accused conviction based solely on such answers is
illegal. Devilal Vs. State, 1965 JLJ 148.
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Statement of accused when may be used as evidence is stated in Jamuna Das Vs.
State, 1962 JLJ 876. :

Stand not taken by the accused in examination under Section 313 (old 342). No
value of such defence when circumstances point against it.

No cross-examination of prosecution witnesses on what is being projected for the

defence. Defence version after thought rightly rejected. Motilal Vs. State, 1990 Pt Il
CCRJ 1.

CUSTODY :- It means immediate charge and control exercised by a person or au-
thority. Custody and authority are not synonymus terms. 1984 Cr.L.J. 134, 149 and 77
Indian Cases 499 Relied on.

NOTE :- Judicial Officers are requested to go through the Article written by Hon’ble
the Chief Justice, Shri Bhawani Singh which is reported in AIR 1980 CrLJ, General
Section 43 regarding “Custody and Arrest”. Judicial Officers are further requested to
go through this ruling as above by Hon’ble Shri Justice A.K. Mishra which is of immense
importance on the law relating to, delay in filing FIR, Expert's opinion, plea of the accused
under S. 313 Cr.P.C. and formation of evidence under Section 376 or 376-B in case of a
rape by a police officer.

@
24. CR.P.C., SECTION 197 : SANCTION WHEN REQUIRED :-
2000 (3) M.P.L.J. S.N. 17
GIRIJA SHANKAR Vs. MOINUDDIN

Petitioner Government Officer. Private complaint lodged by respondent No. 1 under
Sections 294, 504 and 506, Indian Penal Code against petitioner in respect of incident
that took place in office of petitioner when respondent No. 1 visited for some grievance. It
was held that on facts that act complained of was not intimately and integrally connected
with official duty of petitioner. It can never be duty of any officer to abuse public man
approaching with grievance. Sanction under Section 197 for prosecution of petitioner is
not necessary.

]
25. CR.P.C., SECTION 374 :- GRAT OF LEGAL AID
2000 (3) M.P.L.J. S.N. 19
GABBU SINGH Vs. STATE

The accused challenged conviction under Section 394 IPC who was sentenced to 3
years RI. Absence of the counsel for appellant himself at the time of hearing of appeal.
Appeal dismissed on merits. Appeal cannot be heard and decided on merits without hear-
ing the applicant and in case of his absence without appointing lawyer/counsel at the state
cost by the Court. The appeal can only be dismissed for non-prosecution. Appeal directed
to be decided afresh.

NOTE :- Judicial Officers are requested to go through the provisions of O. 41 R. 17 of
the CPC and in particular explanation to that rule which direct that in absence of the appel-
lant the Court has jurisdiction to dismiss the appeal but the Court cannot decide the appeal.
on merits. Hearing a criminal case the Court has no jurisdiction to dismiss the appeal in
absesce of the appeliant/accused. It is to be decided on merits after due formalities.
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The principle relating to criminal appeal is to be applied mutatis mutandls in criminal
revisions also and revisions should be decided on merits after due formalities are ob-
served. Minaram Vs. Zeevalu, 1974 Cr.L.J. 718, H.S. Nair Vs. H.H. Nair (1983) 1 Cr. L.
Cases 43 (Bom) and Kastoor Bhai Vs. B.B. Chougulal 1983 Maharashtra Law Re-
porter 85.

Please see Note No. 49-50 "Dismissal of revision for default of petitioner" and resto-
ration from Sohani's Cr.P.C. 18th Edition Vol. 5 page 4116.
@
26. CR.P.C. SECTION 313 (1)(B) : EXAMINATION OF ACCUSED BY COURT :-
(2000) 8 SCC 740
BASAVRAJ R. PATIL Vs.STATE OF KARNATAKA

Examination of accused by the Court held per majority :- though court has to ques-
tion the accused "personally", but in exigent conditions court can allow the counsel for the
accused to answer the questions on his behalf. For this accused is required to file before
the Court an application and an affidavit sworn by himself. The Supreme Court laid down
the procedure. If such application is made the Court can make suitable order. In the present
case the trial Court dispensed with the personal appearance of the accused who were in
U.S.A. Their counsel was allowed to answer and to questions on their behalf.

NOTE :- Kindly refer to AIR 1989 SC 2163=1989 Cr.L.J. 296 Chandulal Chandrakar's
case. The case was referred in article appearing in 1998 Joti Journal June part at page
17. The object and nature of the provision is to benefit the accused. The provision is based
on natural justice principle of audialterem Partem.

CR.P.C. SECTION 313 : OBJECTION REGARDING NON COMPLIANCE OF
SECTION :-

Objection regarding non-compliance ‘with the mandate of section 313 can be raised
only by the accused and not by the complainant or the prosecution.
®
27. CR.P.C. SECTION 321 : WITHDRAWAL OF CASE : RAJKUMAR'S CASE,
(1) ABDUCTED BY VEERAPPAN : PRINCIPLE LAID DOWN :-
(2000) 8 SCC 710=AIR 2001 SC 116
ABDUL KARIM Vs. STATE OF KARNATAKA

The discretion is that of public prosecutor. He has to be, on consideration of all rel-
evant material and in good faith, satisfy that withdrawal is in public interest. The satisfac-
- tion of the public prosecutor cannot be based on informaion which he could not varify. In
the present case, it was further said that permission to withdraw has been obtained by
misleading the court. The Public prosecutor is to be straight, forthright and honest and has
to admit the arrangement and inform the court that the real arrangement is to ultimately
facilitate the release of these accused from judicial custody.

(2) DUTY OF THE COURT FOR PERMITTING TO WITHDRAW FROM THE
PROSECUTION :-

The true power of the Court under S. 321 of Cr.P.C. is supervisory but that does not
mean that while exercising that power the consent has to be granted on mere asking. The
court has to examine that all relevant aspects have been taken into consideration by the

368

s, et S . s,




public prosecutor and / or by the Government in exercise of its executive function. The
Court while granting consent has to ensure that Public Prosecutor has applied his mind
individually and that public prosecutor acting in good faith is of the opinion that withdrawal
is in public interest.

In paragraph 25 of the judgment Supreme Court has said that a public prosecutor
have considered and answered the following questions for himself before decided to exer-
cise his discretion in favour of such withdrawal.

1. Was there material to show that the police and intelligence authorities and the State
Government had a reasonable apprehension of such civil disturbances as would
justify the dropping of charges against Veerappan and others accused of TADA of-
fences and the release on bail of those in custody in respect of the other offences
they were charged with ?

2. What was the assessment of the police and intelligence authorities and of the State
Government of the risk of leaving Veerappan free to commit crimes in future, and
how did it weigh against the risk to Rajkumar's life and the likely consequent civil
disturbances ?

3. What was the likely effect on the morale of the law-enforcement agencies ?

4. What was the likelihood of reprisals against the many witnesses who had already
deposed against the respondents-accused?

5. Was there any material to suggest that Veerappan would release Rajkumar when
some of Veerappan's demands were not to be met at all?

6. When the demand was to release innocent persons languishing in the Karnataka
Jails, was there any material to suggest that Veerappan would be satisfied with the
release of only the respondents-accused?

7. In any event, was there any material to suggest that after the respondents-accused
had secured their discharge from TADA charges and bail on the other charges
Veerappan would release Rajkumar?

8. Given that the Government of the States of Karnataka and Tamil Nadu had not for 10
years apprehended Veerappan and brought him to justice, was this a ploy adopted
by them to keep Veerappan out of the clutches of the law?

NOTE :-These questions are reproduced for the guidance of the Judges, so that in
future when they permit withdrawal, they should ask whether such conditions are com-
plied with by the public prosecutor.

Paragraph 44 of the judgment is also reproduced :

Besides the eight questions noticed in the main judgment, the question and aspect
of association of Veerappan with those having secessionist aspirations were also not con-
sidered. Further, though it may have been considered as to what happened on 1st August,
immediately after the abduction of Rajkumar, but what does not seem to have been con-
sidered is that those were spontaneous outbursts and the authorites may have been taken
unaw are but what would be the ground realities when the law enforcing agencies have
sufficient time to prepare for any apprehended contingency.
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28. CR.P.C, SECTIONS 311 : PROVISIONS OF :-
2001 (1) M.P.H.T. 65
NARAIN SINGH Vs. STATE OF M.P.

Provisions of section 311 Cr.P.C. are in two parts. First is discretionary and the later
is mandatory.
®
29. CR.P.C., SECTIONS 475 AND 397, (2) ARMY ACT, SECTIONS 125 AND 126
(3) CRIMINAL COURTS AND COURT-MARTIAL (ADJUSTMENT OF JURISDIC-
TION) RULES, 1952, RULES 3 AND 4 :-
2000 (1) M.P.H.T. 72
CAPTAIN P.K. REKWAL Vs. STATE OF M.P.

Edible oil was ordered to be purchased from local market. It is alleged that petition-
ers in conspiracy with other co-accussed deliberately purchased adulterated oil. Enquiry
was entrusted to C.B.l. After completion of investigation C.B.l. filed challan against peti-
tioners and co-accused in the Court of Special Judge (C.B.l.). By impugned order charges
were framed against petitioners for offence punishable under sections 120-B and 420
IPC, under Section 13 (1)(d) and 13 (2) of Prevention of Corruption Act, 1988 and section
7/16 of Prevention of Food Adulteration Act, 1954. Against it criminal revision was pre-
ferred. Question of jurisdiction of the learned Special Judge (C.B.l.) for holding trial against
petitioners is considered in this revision. It was held under Section 475 of the Code rules
consistent with Cr.P.C. and Army Act may be framed and Magistrate shall have regard to
such rules. If ordinary Criminal Court decides to try accused who is subject to Army Act, it
will have to give notice to the Army authorities as per mandatory provisions in sections
125 and 126 of the Act and Rules 3 and 4 of the Rules, 1952. As mandatory procedure
has not been followed the trial against petitioners is vitiated. The impugned order framing
charges against petitioners is quashed and proceedings stayed. Petition allowed. (1971)
3 SCC 86 Distinguished. Cr.L.R. (SC).1986 page 309 and AIR 1972 SC 2548 followed.
AIR 1961 SC 1762 referred to.

The military authorities did not hand-over the petitioners for trial before the ordinéry
Criminal Court, they simply entrused the investigation to the C.B.l. and therefore after
investigaton it is open before which Court the petitioners should be tried. Merely because
the investigation into the alleged offence was entrusted by the Military Officers to
the C.B.l., the requirement of mandatory provisions of Section 125 and 126 of the
Army Act and the Rules 3 and 4 of the above Rules does not come to an end.

The nature of offence should be an offence of which cognizance can be taken by
ordinary criminal court and Court Martial.

Cr.P.C. SECTION 475 - SPECIAL JUDGE :- Status of Special Judge is deemed to
be a Magistrate for the purpose of Rules framed under Section 475 of the Code. AIR 1961
SC 1762 referred to.
®
30. CR.P.C.,, SECTON 173 (2) :-
2001 (1) M.P.H.T. 89
RESHAMLAL Vs. STATE

Investigation should be made with fullest fairness. Entire matetial collected during
investigation should be produced.
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It is not for the prosecution agency/police to pre-judge the matter and have the ap-
proach of vengeance. It is expected of them that without fear or favour and with fullest
fairness they shall make the investigation and produce the entire material collected by
them during the course of the investigation with the final report submitted under Section
173 (2) of Cr.P.C.

]
31. 1) CR.P.C., SECTION 197 R/W SECTION 64 (3) KERALA POLICE ACT, 1960 :
2) APPLICATION OF CHAPTER 36 OF THE CODE Of° CRIMINAL PROCEDURE :
EXPLAINED :-
(2000) 8 SCC 131
P.P. UNNIKRISHANAN Vs. PUTTIYOTTIL ALIKUTTY

The Court can extend period of limitation under, only where period of limitation is
prescribed as per provisions of Ch. 36 of the Code and not where the period is prescribed
under any other enactment.

Period of limitation prescribed under Keral Police Act for taking cognizance of of-
fence cannot be extended by invoking Section 473 Cr.P.C. as powers under that provision
can be exercised only in respect of period of limitation prescribed in Ch. 36 Cr.P.C.

KERALA POLICE ACT, 1960 : SECTION 64(3) :-

The bar against taking cognizance of the offence under the Act is not restricted to the
offences specified in the Act alone but can encompass offences under other enactments
including the ordinary Code. Provisions of Section 64(3) of the Keral Police Act are differ-
ent from section 197(1) Cr.P.C. While section 64(3) of the Act imposes absolute ban against
taking cognizance of offences under Section 197(1) Cr.P.C. does not impose any absolute
ban. The expression "on account of any act done in pursuance of any duty" in Section
64(3) and "any offence alleged to have been committed by him while acting or purporting
to act in the discharge of his official duty" in Section 197(1) explained.

"SECTION 64(3) :- (3) No Court shall take cognizance of any suit or complaint, in
respect of any offence or wrong alleged to be committed or done by a Magistrate, police
officer or other person on account of any act done in pursuance of any duty imposed or
authority conferred on him by this Act or any other law for the time being in force or of any
rule, order or direction lawfully made or given thereunder unless the suit or complaint is
filed within six months of the date on which the offence or wrong is alleged to -have been
committed or done."

Paragraphs 18 and 19 of the judgment are reproduced :

The commission of an offence, while acting or purporting to act in the discharge of
his official duty is of a wider radius when compared with an offence committed on account
of an act done in pursuance of any duty or authority. In the latter, the act done itself should
be an exercise in discharge of his duty or authority and that act should amount to an
offence. It is not enough that the act complained of was only purported to be in exercise of
his duty though it may be sufficient under the former. So the scope under section 64(3) of
the KP Act is much narrower than the amplitude of section 197(1) of the Code for a public
servant to claim protection.
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Even under section 197 of the code no protection has been granted to public serv-
ants for the type of acts alleged in the case against the appellants. Decisions are a legion
relationg to the scope of the protection under Section 197(1) of the code. In Matajog
Dobey Vs. H.C. Bharati, AIR 1956 SC 44, this Court made a slight deviation from the
view adopted by the judicial Committee of the Privy Council in Gill case, AIR 1948 PC
128.This court after referring to earlier decisions summed up the scope of section 197(1)
of the Code thus :

"There must be a reasonable connecion between the act and the discharge of official
duty; the act must bear such relation to the duty that accused could lay a reasonable,
but not a pretended or fanciful claim, that he did it in the course of the performance of
his duty."
®

32. CRIMINAL TRIAL : APPRECIATION OF EVIDENCE OF PROSECUTRIX : CRIMI-
NAL TRIAL : DELAY IN LODGING F.I.R. AND CRIMINAL TRIAL : EVIDENCE ACT
SECTIONS 118 AND 156 A MINOR GIRL : APPRECIATION OF EVIDENCE :-
2000 (2) VIDHI BHASVAR 204 (DB)
GAJRAJ SINGH Vs. STATE OF M.P.

Evidence of prosecutrix duly corroborated with evidence of other witnesses and
medical evidence. It is sufficient to prove the evidence under Section 376 IPC. The delay
in lodging FIR was duly explained and was consistent with the human behaviour and
therefore it has no adverse effect.

The prosecutrix being a minor girl, her evidence need be examined with caution and
it should be corroborated also.
L
33. EVIDENCE ACT, SECTIONS 26 AND 27 : INFORMATION BY ONE ACCUSED USED
AGAINST ANOTHER :-
2000 (2) JLJ 391
PAPPU Vs. STATE

Fact discovered on information of one accused cannot be utilised against any other
person but only against the accused who furnished the information.

®
34. EVIDENCE ACT S.3 :APPRECIATION OF EVIDENCE OF RELATED WITNESSES:
2000 (2) JLJ 356
NARAYAN SINGH Vs. STATE
Eye witnesses being near relatives of the deceased evidence cannot be brushed
aside. They are last persons to allow real culprit to escape and falsely implicate innocent
persons.

I.P.C., SECTION 34 AND "FREE FIGHT" :-

Injuries caused to two persons. Complainant party came on spot thereafter and free
fight began. Each accused is liable for his own act.
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35. EVIDENCE ACT, SECTION 65 : SECONDARY EVIDENCE :-
2001 (1) M.P.H.T. 3 (CG)
DUM RAM Vs. BHANWAR LAL

This section simply requires that if a party satisfies that Judicial conscience of the
Court that the document would be material to discharge the issue between the parties, the
original of the same is not available, nor can easily brought or party praying secondary
evidence, cannot produce the said document in the Court.

It is the discretion of the Court to grant permission to lead secondary evidence, but
the discretion has to be exercised in accordance with law looking to the contingencies and
exigencies.

®
36. EVIDENCE ACT, SECTIONS 65 AND 66 : SECONDARY EVIDENCE, PERMISSION
WHEN TO BE GRANTED :-
2001 (1) M.P.H.T. 13 (CG)
BANK OF BARODA Vs. NARESH ASWANI

Secondary evidence cannot be permitted uniess a notice under Section 66 of Evi-
dence Act has been given to the party in whose possession the document is. Such per-
mission can only be granted if it is proved to the satisfaction of Court that the person in
whose possession such document is, out of reach of or not subject to the process of the
Court. This part of secion 65 (a) is only applicable to a party to suit and not to third party
in whose possession the document is.

&
37. GOODS TARIFF NO. 37 PART-l (VOL.I), R. 115 AND RAILWAY ACT SECTIONS
74, 74 (3) AND 76 :- '
2000 (2) VIDHI BHASVAR 249
HASMUKH RUPANI Vs. UNION OF INDIA

The goods were not actually weighed at the time of ioading. Weight mentioned in
Railway receipt cannot be the basis for claiming damages of short delivery. The goods
were booked at ‘owner’s risk rate’. No delay or detention in transit was there. Owner not
proving negligence or misconduct on the part of defendant or its employees, not entitled to
compensation. Section 76 is a proviso or exception to S. 74 (3). Section 74 (3) governs all
cases of loss, destruction or deterioration. Section 76 applies only to cases of delay or
detention.

®
38. HINDU MARRIAGE ACT, 1955 : SECTION 12 (1) (C) : SOLEMNIZATION OF MAR-

RIAGE FREELY CONSENTED :-

2000 (2) JLJ 249

PRAKASH SINGH THAKUR Vs. SMT. BHARTI

Marriage could not be avoided by saying that he was induced to marry by fraudulent
statements relating to family etc. The respondent was earlier married and a divorcee. The
fact as to whether the respondent was earlier married and was a divorcee would amount
to such material fact and circumstance of the respondent and therefore concealment of
such a fact, would provide a ground to the petitioner to seek annulment of his or her
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marriage with the respondent. Parties known to each other even before marriage. Wife -
proving disclosure of fact, of marriage. The appeal of the husband was dismissed.

® :
39. HINDU LAW : WHETHER A FEMALE MEMBER CAN BE A COPARCENER :-
2001 (1) M.P.H.T. 31
TILLOMAL THADANI Vs. SMT. BACHH!I BAI

The parties are governed by Mitakshara Schoo! of Hindu law. Therefore, female mem-
ber/non-applicant Bachhi Bai cannot be treated as coparcenar qua joint Hindu family. C.P.C.
0.39Rr.1 and 2 :-

Non-applicant female member (here not declared as a coparcener) filed a suit for
partion against applicant/defendant. She also sought injunction restraining the applicant
- from selling or alienating the immovable and movable property. Since the non-applicant is
not a co-parcener such application is not tenable. A suit for permanent injunction by a
coparcener against Karta from restraining him from alienating house or property belong~
ing to the joint family would not be maintainable.

@
40. (A) HINDU SUCCESSION ACT, SECTIONS 3 (1)(J), 8 AND SCHEDULE :-
2001 (1) M.P.H.T. 83
KHUMAN Vs. BARELAL

No presumption of valid marriage can be drawn merely on the basis of long cohabi-
tation between deceased and plaintiff Khema, particularly when, first wife Sarua and hus-
band of Khema Bai to whom, she was previously married were alive. The Act does not
expressly equate illegitimate children to legitimate children in the matter of inheritance
and succession. The two did not stand at par, but stand apart. If the marriage is void ab
initio child born out of such marriage, status of legitimate child cannot be conferred.

The facts of the case were as under :

Appellant/plaintiff is son of Khema Bai who was kept as wife by Sarua. First wife or
Sarua and husband of Khema Bai to whom she was previously married were alive. Re-
spondent/defendant is son of first wife of Sarua. After death of Sarua dispute arose re-
garding agricultural land which fell to the share of deceased. Respondent/defendant got
mutation of disputed land of his father on the basis of 'Will'. Appellant/plaintiff brought suit
for cancellation of mutation and claimed share in suit property. Trial Court decreed.the
suit. First Appellate Court reversed judgment of Trial Court. Hence, this appeal was pre-
ferred. Status of illegitimate son in self acquired property of deceased father.

The High Court held that married wife of Sarva was alive when mother of appellant
was kept as mistress by deceased. Even the long cohabitation of Khema Bai with Sarua
would not confer status of the legal wife to her. Son begotten of such a cohabitation being
illegitimate has no right to inherit the property of deceased. Appeal dismissed. 1994 MPLJ
446 and 2000 (3) MPHT 514=AIR 2000 MP 288 relied on.-AIR 1978 SC 1557 and 1978
MPLJ 507 referred to.

(B) GENERAL CLAUSES ACT : SECTION 3 (57) :- DEFINITION OF 'SON' :-
It includes only ‘adopted son'. 'lllegitimate son' is not included.

(C) WILL :- Oral will is not admissible.
®
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41. LP.C., SECTION 84 : BENEFIT :-
2000 (2) JLJ 327
BAIJANTI BAI Vs. STATE

Accused found in full sense when brought out of well narrating reason for jumping in
well with baby. She is not entitled to benefit under Section 84 IPC.

I.P.C., SECTION S. 302, 304-A 304 PART Il AND 309 :-

Act done with knowledge of consequences not prima facie murder. It becomes mur-
der only in absense of excuse. Wife having without knowledge of husband throwing her-
self in well with baby because of ill treatment of husband. Attempt to commit suicide taking
baby in lap not without reason, accused suffering from severe stomach pain cannot be
equated with ladies receiving ill treatment from husbands.

®
42. JUDGE :-
2000 (2) JLJ 312
RAHISH MOHD. QURESHI Vs. STATE OF M.P.

JUDGE : Judge cannot be dragged into arena. We are bound to accept the state-
ment of judges recorded in their judgment as to what transpired in Court. Statement of the
judges cannot be allowed to be contradicted by statement at Bar or by affidavit.and other
evidence.

JUDGMENT :- Facts as to what transpired at the hearing recorded in judgment of the
Court are conclusive. Happenings wrongly recorded in judgment, very judges should be
approached to get them corrected. If no such step is taken, matter ends.

Matters of judicial record are unquestionable. Judgments cannot be treated as mere
counters in the game of litigation.

NOTE : Judicial Officers are requested to go through Section 121 of Evidence Act
with its illustrations for further studies in this respect, which is reproduced below :

“121. JUDGES AND MAGISTRATES :- No Judge or Magistrate shall except upon
the special order of some Court to which he is subordinate, be compelled to answer any
questions as to his own conduct in Court as such Judge or Magistrate, or as to anything °
which came to his knowledge in Court as such Judge or Magistrate; but he may be exam-
ined as to other matters which occurred in his presence whilst he was so acting.”

ILLUSTRATIONS

(a) A, on his trial before the Court of Session, says that a deposition was improperly
taken by B, the Magistrate. B, cannot be compelled to answer questions as to this,
except upon the special order of a superior Court.

(b) A is accused before the Court of Session of having given false evidence before B, a
Magistrate. B cannot be asked what A said, except upon the special order of the
Superior Court.

(c) A is accused before the Court of Sessions of attempting to murder a police officer
whilst on his trial before B, a Sessions Judge. B may be examined as to what oc-
curred.
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43. M.B. ZAMINDARI ABOLITION ACT, 1951, SECTION 4 (2), M.B. LAND REVENUE
AND TENANCY ACT, 1950, SECTIONS 50 AND 52, EVIDENCE ACT SECTIONS
35 AND 114 ILLUSTRATION (E) : INTERPRETATION OF STATUTES, BASIC
RULES, LEGISLATIVE INTENT, DETERMINATION OF : M.P. ABOLITION OF
PROPRIETOARY RIGHTS (ESTATES, MAHALS, ALIENATED LANDS) ACT, 1950,
SECTION 4 (2) :-
(2000) 7 SCC 611
KASTURCHAND Vs. HARBILASH

Entries in annual village papers (Khasra) create a rebuttable presumption in favour
of the person whose name is recorded.

Where a provision confers rights on cultivators of land on the principle of “land for the
tiller”, it was held that the proprietor in personal cultivation of his land should not be de-
prived of the benefit of the provision. Possession on the date of vesting not decissive. A
proprietor claiming the right under Section 4 (2), must show that he was in possession, as
khudkasht cultivator and that this fact was recorded in the khasra before the date of vesting.
It was clearified that for the purpose of section the relevant and material entries are the
ones made for the period preceding the date of vesting. Possession on the date of vesting
not decisive. Conditions for continuing in possession are different from those in S. 4 (2) of
the M.B. Zamindari Abolition Act.

Paragraphs 8 to 18 of the judgment are reproduced :-

8. A Perusal of Sub-Section (2) makes it clear that it vests a right in the proprietor to
continue to remain in possession of his Khudkasht land so recorded in the annual
village papers before the date of vesting. This conferment of the right to remain in
possession of the khudkasht land is notwithstanding the vesting of the land in sub-
section (1) of Section 4. A proprietor claiming the right to continue to remain in pos-
session of the khudkasht land, has to show that he was in possession of the land as
a khudkasht cultivator and that fact is recorded in the khasra-the annual village pa-
pers- before the date of vesting. The date of vesting, as noted above is 2-10-1951
which falls in Samvat year 2008. Obviously for purposes of sub-section (2) the en-
tries in the Khasra for Samvat year 2007 would be relevant. The legislative policy
behind this section appears to be that when the rights are being conferred on cultiva-
tors of land on the principle of “land for the tiller” a proprietor should not be deprived
of the same if he is also in personal cultivation of the land and that he should be
conferred the same benefits as are available to other tillers of the soil under the Act.
Because the date of vesting falls in the middle of Samvat year 2008. the legislature
deemed it fit to place reliance on the records of the annual village papers before the
date of vesting. Thus, it follows that for purposes of Section 4 (2) of the Abolition Act
what is relevant and material is the entries in the khasra maintained by the Revenue
Department for the period earlier to the date of vesting.

9. There is no dispute in this case that for Samvat years 2006 and 2007 (Exhibits P-2
and P-3) the names of the appellants are recorded as khudkasht possessors. Though
according to the respondents Gayadeen was in possession of the suit land in those
years yet admittedly his name was not recorded in the khasra of Samvat years 2006.
and 2007 which is a significant fact to belie the case of the respondents. If that be so,
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10.

11.

12

the appellants are entitled to continue in possession of the suit land under Section 4
(2) of the Abolition Act. However, if they are dispossessed thereafter, as they claim,
their right extends to recover the possession from the persons in unauthorised occu-
pation thereof so that they can continue in possession of the suit land. Section 4 (2),
in our view, does not put an embargo on the right of the person whose possession of

the suit land is recorded in the Khasra of the years earlier to the date of vesting to”

recover possession of the land from a trespasser, if he was subsequently dispos-
sessed from the land.

The learned counsel for the respondents, Mr. Mehrotra relied on a judgment of this
Court in Ramkhilawandhar v. Gajodharprasad (1985) 2 SCC.58 to contend that as
the plaintiffs were not in possession of the land in dispute on the date of vesting. they
cannot succeed in a suit for recovery of possession. That case arose under the Madhya
Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alienated Lands) Act, 1950
(for short “the M.P. Act”). Section 4 (2) of the M.P. Act reads as follows:

“4. (2) Notwithstanding anything contained in sub-section (1), the properietor
shall continue to retain the possession of his homestead, home-farm land, and
in the Central Provinces also of land brought under cultivation by him after the
Agricultural Year 1948-49 but before the date of vesting.”

It is true that the expression “the proprietor shall continue to retain the possession” in
Section 4 (2) of the M.P. Act and the expression “the proprietor shall continue to
remain in possession” in Section 4 (2) of the Abolition Act convey the same mean-
ings but the requirements of these provisions to continue in such possession are
different. The provisions of Section 4 (2) of the two Acts are not in haec verba:
whereas under the M.P. Act bringing the land under cultivation after the Agricultural
Year 1948-49 but before the date of vesting is a prerequisite, under the Abolition Act,
the criteria are : (1) Khudkasht of the land, (2) entry of the Khudkasht of the land in
the annual village papers before the date of vesting. Therefore, under the Abolition
Act the fact of khudkasht of the land, has to be ascertained from the entries recorded
in the annual village papers before the date of vesting. That this is the import of

Section 4 (2) of the Abolition Act, derives support from the following observations of.

this Court in Meharban Singh v. Naresh Singh (1969) 3 SCC 542 which also arose
under the Abolition Act : (SCC p. 547, para 7)

“The proprietor, however, notwithstanding other consequences of the vesting in
a State, is entitled to continue to remain in possession of his khudkasht
land which is so recorded in the annual village papers before the date of
vesting.” (emphasis supplied)
The same view is reiterated in a latter decision between the same parties Meharban
Singh v. Bhagwant Singh (1980) 2 SCC-284 thus: (SCC p. 288, para 6)

“It would follow that if, in a given case, it was shown that a proprietor had
khudkasht land which was so recorded in the annual village papers before
the date of vesting of the lands in the State, he was entitled to continue to
remain in possession of those lands”. (emphasis supplied)
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13.

14.
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16.

17

18.

A Full Bench of the Madhya Pradesh High Court in Deorao Jadhav v. Ramchandra
1982 MPLJ 414 (MPLJ at p. 425) relying on the aforementioned observation of this
Court in Meharban Singh v. Bhagwant Singh concluded as follows :

“The determining factor is khas possession under Section 6, whereas under
Section 4 (2) the determining factor is record, i.e., khudkasht land so recorded
in the annual village papers before the date of vesting although the definition of
khudkasht in Section 2 (c) of the M.B. Act is similar to the definition of khas
possession in Section 2 (k) of the Bihar Act.”

This being the position, the courts below as well as the High Court have misdirected
themselves in not placing reliance on the entries in the khasras of Samvat years
2006 and 2007 (Exhibits P-2 and P-3), recorded earlier to the date of vesting. There-
fore, the findings recorded by them are vitiated and not binding on this Court.

Mr Mehrotra next contends that entries in the khasra cannot be regarded as sacro-
sanct as to be binding on the parties with regard to the actual position. We cannot
accept this broad contention.

The entries in the annual village papers create a presumption albeit rebuttable in
favour of a person whose name is recorded. We find that a procedure is prescribed to
challenge the entries made in the annual village papers. The procedure is contained
in the Madhya Bharat Land Revenue and Tenancy Act of 1950 (for short “the Land
Revenue Act”). Section 45 of that Land Revenue Act specifies that khasra, jamabandi
or khatauni and such other village papers as the Government may from time to time
prescribe shall be annual village papers. Section 46 enjoins preparation of annual
village papers each year for each village of a district in accordance with rules made
under the Act. Section 52 embodies the presumption that all entries made under that
chapter in the annual village papers shall be presumed to be correct until the con-
trary is proved and Section 50 prescribes the method or procedure for correction of
wrong entries in the annual village papers by superior officers. Thus it is clear that in
the event of wrong entries in the annual village papers the same is liable to be cor-
rected under Section 50 and unless they are so corrected the presumption under
Section 52 will govern the Position.

Insofar as Samvat year 2008 is concerned it is not in dispute that initially the names
of the appellants were recorded. They were subsequently scored off by the Patwari
and the name of Gayadeen was entered. There is nothing to show that this correction
was made in accordance with the procedure prescribed under Section 50 of the Land
Revenue Act. Indeed it is not the case of the respondent that correction was carried
out under the said provisions. Therefore, the subsequent entry will be of no conse-
quence and it confers no benefit either on Gayadeen or anybody claiming through
him.

For all these reasons we hold that the judgment and decree of the High Court under
appeal cannot be sustained. Accordingly, the judgment and decree of the High Court
confirming the judgment of the first appellate court and that of the trial court, are set
aside. The appeal is accordingly allowed and the original suit is decreed. Having
regard to the circumstances of the case we direct the parties to bear their own costs.

®
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44. MOTOR VEHICLES ACT, 1939, SECTION 110B : ASSESSMENT OF JUST COM-
PENSATION :-
2000 (2) VIDHI BHASVAR 197 (DB)
KULSUM BAI Vs. KALLU

Parents losing son. Present earning through deceased by parents is not necessary.
Reasonable expectation of service or pecuniary benefit to family may be taken into ac-
count but compensation cannot be awarded for their injured feeling. In fact it is an award
for financial loss real and probable. In the present case the deceased was a child of 12
years age. Looking to the family background, capacity of parents etc. compensation of Rs.
50,000/- was awarded.

®
45. MOTOR VEHICLES ACT, 1988, SECTIONS 149 (2), 170 AND 173 :-
2000 (2) VIDHI BHASVAR 256 (DB)
NEW INDIA ASSURANCE CO. LTD. Vs. INDER SINGH

The insurance Company was exparte in trial Court. If the permission was not sought
in Tribunal (lower Court) no complaint can be made in appeal. The provisions apply at
inquiry stage before the Tribunal. The insured cannot be permitted to raise all defences.
This provision has no application at appellate stage and therefore the quantum of com-
pensation and negligence of driver are not open to challenge by insurer at appellate stage.

[ )
46. MOTOR VEHICLES ACT. SECTION 168 : DISBURSEMENT OF COMPENSATION

2000 (2) JLJ 414

MAGNIBAI Vs. SURESH

Disbursement of compensation there cannot be a hard and fast rule applicable to all
cases. Some claimants may have urgent needs. Compensation not ordered to be released
at time of need, would be a computerised mechanical order not in line with benevolent
spirit of the enactment.

The directions given by the Supreme Court in Susamma Thomas's case are to be
applied to the cases coming before the MACT keeping in view facts of each case. There
cannot be a hard and fast rule applicable to all the cases. Some claimants may be needy
and some may not be needy. Some claimants may be having their urgent needs and if the
amount which has been awarded to them as compensation is not released for using it at
the time of difficult situation, there would be nothing else but hard ship to such hapless
claimants. The MACT has to act with a broader approach and has to inform itself about the
realities of the life and difficulties of the poor villagers and poor persons.

This Court has made it clear in previous judgments also that the justice is to be
administered in proper spirit and for the purpose of giving solace to the litigants. A compu-
terised mechanical emotionless order would not carry the flag ahead which benevolent
spirit of the enactment has indicated. The optimum utilisation has to be always obtained
by informing one self with bitter realities of the life. Such hapless claimants should not be
permitted to see the dreams of the increasing interest in the Bank accounts with fire of
hunger in the stomach. Susamma Thomas case referred to.
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47. MOTOR VEHICLES ACT. SECTION 166 (NEW) :- ACCIDENT : COMMISSION OF
CRIME : ENTITLEMENT OF COMPENSATION :- :
2000 (3) M.P.L.J. 603
VIRENDRA KUMAR SHIV KUMAR Vs. SMT. DASODA DEVI

Commission of crime is not required to be proved in the proceedings before the tribu-
nal beyond reasonable doubt as is required in the criminal trial. What is required is the
probability of the involvement of tort-feasor(s) in the accident.

THE POWER OF ATTORNEY AND THE POWER OF THE ADVOCATE :-

The appeal was filed by the driver of the vehicle, but the record demonstrated that he
did not execute the power of attorney in favour of the counsel and memo of appearance
had not been signed by him. That apart, memo of appearance did not legalise filing of the
appeal. Appeal has to be accompanied by power by attorney signed by executant in fa-
vour of the counsel. Memo of appearance enables the counsel to argue the matter. The
appeal being without power of attorney was not competent.

®

48. M.P. ACCOMMODATION CONTROL ACT, SECTION 12 (1) (F) AND C.P.C. SEC-

TION 100 :-

2000 (2) VIDHI BHASVAR 242 (SC)

RAMJIDAS Vs. RAMBABU

The minor son of land lord becoming major in 1987. Eviction suit for the need of son
in that very year. Previous conduct of landlord during 1975-80 is irrelevant. The landlord is
entitled to an eviction decree on fresh ground. The Court below merely dismissed the suit
on the basis of the past conduct of the landlord and the evidence on fresh need of the
landlord was not considered. It was held that High Court was justified in interfering with
the judgment of the lower Court.

®
49. M.P. ACCOMMODATION CONTROL ACT, CHAPTER Ill-A AND SECTION 23-J (ll)
2000 (3) M.P.L.J. 537 :
MOHAN KRISHNA DWIVEDI Vs. BHAU SAHIB

Retired employee of Madhya Pradesh Electricity Board can resort to eviction of
tenant under Chapter ill-A being landlord as defined under section 23-J (ii) of the M.P.
Accommodation Control Act, M.P.E.B. being a ‘company' within the definition in section
23-J (ii) of the Act. Ranjit Naryan Haksar Vs. Surendra Verma, 1995 MPLJ 221 and
Surendra Verma Vs. Ranjit Naryan Haksar, 1995 MPLJ 560 relied on.

®
50. M.P. ACCOMMODATION CONTROL ACT SECTIONS 23-A AND 23-J :-
2000 (3) M.P.L.J. 609
SUBHASH KUMAR Vs. SHANKAR LAL

Application filed by non-applicant under section 23-A of the 1961 Act for eviction of
applicant from the premises on ground of bonafide need. Non-applicant working as a
teacher in the Municipal Corporation. Municipal Corporation is an independant entity
separate from Government and can never be regarded as a statutory corporation brought
into existence or controlled by State Government. Non-applicant not a 'landlord' as men-
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tioned under section 23-J of the Act. Application under section 23-A was therefore not
maintainable. Order of eviction as passed set aside. 1995 MPLJ 21 not applicable. But
1986 MPRCJ 341 was relied on.

23-J. DEFINITION OF LANLORD FOR THE PURPOSES OF CHAPTER llI-A :-
For the purposes of this Chapter 'landlord' means a landlord who is-

(i) a retired servant of any Government including a retired member of Defence Serv-
ices; or

(i) a retired servant of a company owned or controlled either by the Central or State
Government; or

(iii) a widow or a divorced wife; or
(iv) physically handicapped person; or

(v) servant of any Government including a member of defence services who, according
to his service conditions, is not entitled to Government accommodation on his post-
ing to ‘a place where he owns a house or is entitled to such accommodation only on
payment of a penal rent on his posting to such a place."

°®
51. MUNICIPALITIES ACT, SECTIONS, 86, 87, 89, 110, 105, 123 AND 127 :- MUNICI-
PAL SERVICES (EXECUTIVE) RULES, 1973, Rr. 2 (b), 11, 5, 22, 48 AND 49 AND
FUNDAMENTAL RULES, RS. 22-A AND 22-B :-
2000 (2) JLJ 268 (FB)
SURESH CHANDRA SHARMA Vs. STATE OF M.P.

Cumulative effect of the provisions is that Chief Municipal Officer of a municipality is
a servant of State Government. Power to levy taxes, collection thereof, duties to be per-
formed under the Act by the Municipality makes it a State.

®
52. N.D.P.S. ACT, SECTION 35, 42, 43, 49, 52 (3) (B) AND 55 :-
DISTINCTION BETWEEN “OFFICER IN CHARGE OF THE NEAREST POLICE STA-
TION” AND “OFFICER EMPOWERED UNDER S. 53" :-
(2000) 7 SCC 632
KARNAIL SINGH Vs. STATE OF RAJASTHAN

In case of resort to cl. (a) of S. 52 (3), S. 55 would be attracted but in case resort to
cl. (b) of S. 52 (3), S. 55 would not be attracted. When power exercised under Section 49
r’'w S. 43 by reading party comprising an Inspector and other employees of Narcotics
Deptt. resort having been taken to S. 52 (3) (b). procedure under S. 55 need not be com-
plied with.

With the courtesy of the Eastern Book Company, Lucknow following portion is repro-
duced :

For attracting the applicability of Section 42, it is necessary that the officer empow-
ered thereunder, before exercise of his right, should have reason to believe from personal
knowledge or information regarding the movement of narcetic drug or psychotropic sub-
stance. If the action is taken not upon his personal knowledge or information, the require-
ments of Section 42 would not be applicabie. However, in the present case the procedure
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prescribed under Section 49 read with Section 43 was attracted, which, on facts, has been
found to be followed.

There is no substance in the contention that as after the seizure the goods were sent
to the Superintendent, Central Narcotics Bureau, Kota, who, as per law, was in charge of
a police station but had not affixed seal on the articles and the samples, the whole of the
procedure followed became illegal, entitling the appellant to be acquitted. With the appli-
cation of Section 41 read with Sections 52 and 53, the officer required to affix the seal
etc., under Section 55, would be “the officer in charge of the nearest police station” as
distinguishable from an officer in charge of a police station empowered under Section 53.
If resort is had to the procedure prescribed under Section 52 (3) (a), the applicability of
Section 55 would be attracted but if the arrested person and the seized articles are for-
warded under Section 52 (3) (b) to the officer empowered under Section 53, the compli-
ance with Section 55 cannot be insisted upon. The distinction between the officer in charge
of the nearest police station and the officer empowered under Section 53 is based upon a
reasonable object. The distinction is also evidence from Section 52-A (2). Keeping in view
the multifarious activities and the duties cast upon the officer in charge of the police sta-
tion under the Code of Criminal Procedure and he being apparently busy with the duties
under the Code, the officers mentioned in Section 53 of the Act have been mandated to
take action for disposal of the seized narcotic drugs and psychotropic substances by filing
an application which, when filed, has to be allowed by the Magistrate as soon as may be.

The appeliant had not discharged the burden of proof in any manner to rebut the
presumption envisaged under Section 35 of the Act. he has been proved to be transport-
ing the opium with a conscious mind and full knowledge. All ingredients of the offence with
which he had been convicted and sentenced had been proved by the prosecution.

Abdul Rashid Ibrahim Mansuri v. State of Gujarat, (2000) 2 SCC 513 : 2000 SCC
(Cri) 496, reffered to.
@
53. (A) PENAL LAW : RIGHT OF PRIVATE DEFENCE :-
2001 (1) M.P.H.T. 45 (DB)
KRISHAN KUMAR Vs. STATE OF M.P.

A mere reasonable apprehension is enough to put the right of private defence into
operation. AIR 1963 SC 612 followed.

(B) WORDS AND PHRASES : "SETTLED POSSESSION" :-

It means such clear and effective possession of a person, even if he is a trespasser,
who gets the right under the criminal law to defend his property against attack even by the
true owner.

(C) I.LP.C. SECTION 498-A AND (D) CR.P.C. SECTIONS 178, 182 (1) AND 482 :-
JURISDICTION OF THE CRIMINAL COURTS :-

Offence under section 498-A is a continuing offence. The act of mental cruelty con-
tinued as these letters were received at Bhopal where she was forced to live with her
parents. Hence the Courts at Bhopal has territorial jurisdiction to try offence.

The alleged cruelty continued to be meted out to the complainant Smt. Mishail till the
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date she was allegedly forced to leave her matrimonial house and to live at her parents
house at Bhopal, as well as when her father received the said two letters at Bhopal. Ap-
parently the offence has allegedly been committed partly at Mehsana or Lucknow, and
partly at Bhopal. Therefore the learned C.J.M. Bhopal has territorial jurisdiction to try the
offence in view of the provisions of Section 178 Cr.P.C.

The provisions of section 182 Cr.P.C. relate to the offence of cheating and other
similar offences where the offence is committed by letters etc. But the provisions of Sec-
tion 182 (1) Cr.P.C. are not the exhaustive provisions so far as the question of territorial
jurisdiction is concerned.

®
54. PENOLOGY : SENTENCE : QUANTUM OF : CONSIDERATION FOR GRANTING :
PROBATION :-
2000 (1) M.P.H.T. 1 (CG)
NATHU RAM Vs. STATE OF CHHATTISGARH

Neither the applicant is a hardened criminal nor he came on the spot with prior prepa-
ration to commit the offence. He came on the spot all of a sudden and gave a lathi blow to
one of the victims. He was 70 years of age. Therefore, jail sentence was reduced to the
period already undergone and a fine sentence of Rs. 1000/- was imposed.

&

55. SERVICE LAW : JAMMU & KASHMIR CIVIL SERVICES (CCA) RULES, 1956, RULE
NO. 5 : POWER TO RELAX THE RULES : WORDS & PHRASES : “INDIVIDUAL
CASES” : - CONDITIONS PRECEDENT FOR EXERCISE OF SUCH POWER :
(2000) 7 SCC 561
SURAJ PRAKASH GUPTA Vs. STATE OF J & K

Such powers can be exercised on the ground of hardships in individual cases. What
amounts to individual cases explained. Recruitment Rules themselves cannot be treated
to be producing hardship and bypassed on that ground.

Paragraphs 24 and 26 of the judgment are reproduced :

The relaxation rule, namely, Rule 5 of the J & K (CCA) Rules, 1956 referred to earlier,
enables the power of relaxation to be exercised on the ground of “hardship” in “individual
cases”. Reason have to be recorded in writing.

Reason for so-calied relaxation of Recruitment Rules - Cabinet decision of 19-12-
1997.

Some relaxation rules permit relaxation of conditions of service and some permit
relaxation of rules. Some permit relaxation in any particular case and some permit relaxa-
tion in favour of a person or class of person. In J.C Yadav Vs. State of Haryana, (1990) 2
SCC 189 a three- Judge Bench while dealing with Rule 22 of the relevant Rules which
permitted relaxation, in case of hardship, in “any particular case”, held that the above
words did not mean a particular person but meant “pertaining to an event, situation or
circumstances”. The power could therefore be exercised even in favour of group. (Two
earlier decisions) ;
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56. SERVICE LAW : AGE : JURISDICTION OF THE HIGH COURT UNDER WRIT
(A) (JUDICIAL REVIEW) :-
(2000) 8 SCC 696
G.M. BHARAT COKING COAL LTD. Vs. SHIB KUMAR

Determination of date of birth where question regarding correctness of date of birth—
as entered in service record raised by employee long after his joining the service and the
employer decided the question following the procedure prescribed by statute, statutory
rules or instruction, it was held, in absense of any arithmetical or typographical error ap-
parent on the face of the record, High Court should not interfere with such decision of the
employer in exercise of its extraordinary jurisdiction under Art.226, writ jurisdiction.

Certificate produced by the employee regarding the date of birth and entered in the
official record is different. It is a disputed question of fact. The High Court should not
undertake an inquiry into such question of fact.

(B) EVIDENCE ACT : BURDEN OF PROOF :

Retirement age, determination of date of birth where the date of birth as entered in
service record is question before the Court by an employee shortly before his retirement,
burden lies heavily on him to establish his stand by producing acceptable evidence of
clinching nature.

(C) DUTY OF THE COURT : GRANTING OF STAY : GENERAL :-

Court should not pass interim order for continuance of such employee beyond the
date of superannuation as per his service record.

NOTE :- Please refer to (1977) 5 SCC 181, State of Orissa Vs. Ramnath Patnaik,
Union of India Vs. Major R.N. mathur, (1977) 1 SCC 225 and Burn Standard Company
Vs. Shri Din Bureau, JT 1995 (4) SC 23 = AIR 1995 SC 1499 = (1995) 4 SCC 172.

[
57. SERVICE LAW : NATURAL JUSTICE : EXPLAINED :-

2001 (1) M.P.H.T. 10 (CG)

BODH SINGH Vs. STATE

It is trite law that if there are statutory rules then the same are required to be ob-
served, but in absense of certain statutory rules, regulations, directions or the policies,
the principles of natural justice are required to be followed because they always play a
vital role and at least control the whim, caprice and arbitrariness of the person in authority.

®
58. SERVICE LAW : COMPASSIONATE APPOINTMENT :-
2000 (1) M.P.H.T. 1
SANJAY KUMAR Vs. STATE OF BIHAR

Petitioner's mother was working as an Excise constable. Petitioner was10 years of
age at the time of death of his mother. Petitioner sought compassionate appointment after
the death of his mother. His applications for seeking compassionate appointment were
rejected as time-barred. High Court also dismissed the petitions against the said order.
Hence, this SLP was filed. It was held that there cannot be reservation of a vacancy till
such time as the petitioner becomes a major after a number of years. Further it was held
that compassionate appointment is intended to enable the family of the deceased em-
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ployee to tide over sudden crisis resulting due to death of the bread earner who had left
the family in penury and without any means of livelihood. Petition dismissed. (1998) 2 Pat

LRJ (SC) 181=1998 AIR SCW 2122=AIR 1998 SC 2230=1998 Lab. IC 2123 relied on.
(1997) 1 Pat. LJR 626 overruled.

59.

@
SPECIFIC RELIEF ACT, SECTIONS 10 EXPLN. (1) AND 20 : ESCALATION OF
REAL ESTATE PRICES :-
(2000) 7 SCC 548
GOBIND RAM Vs. GIAN CHAND

No ground to deny specific relief. Specific Performance of agreement for sale of im-

movable property may be granted where vendor attempts to wriggle out of the contract
only because of escalation of real estate prices. However, vendor's hardship may be miti-
gated by directing vended to pay further compensatory amount in this case the transac-

tion was for Rs. 16,000. The Supreme Court directed the respondent to pay Rs. 3,00,000
more.

Paragraphs 2 to 10 of the judgment are reproduced :-
We may briefly state the undisputed facts :

The appetlant agreed to sell the disputed property situated at Lajpat Nagar 1V, New
Delhi for a consideration of Rs. 16,000 to the respondent and accordingly on 24-1-
1973 an agreement to sell was executed and a sum of Rs. 1000 was paid as earnest
money to the appellant. The respondent filed the suit for specific performance of the
contract as the appellant failed to execute the sale deed within time. On 6-10-1976
the suit was decreed and the respondent deposited balance consideration of Rs
15,000 in the trial court. The appeal filed by the appellant in the High Court was also
dismissed by the impugned judgment dated 20-12-1991. However, to mitigate the
hardship to the appellant and as the respondent agreed to pay more sum, the High
Court directed the respondent to deposit a further sum of Rs. 1,00,000 which was to
be released to the appellant on giving possession of the suit property. The said sum
was also deposited in the Registry of the High Court by the respondent and it is °
being kept in interest-bearing fixed deposit. The appellant has filed the present ap-
peal and that is how the parties are before us.

We have heard learned Senior Counsel for the parties. The only contention urged
before us by the learned Senior Counsel for the appellant is that instead of decree for
specific performance, compensation may be awarded.

At the time of issuance of notice in the special leave petition, learned Senior Counsel
for the appellant offered to pay Rs. 1,16,000 to the respondent to cancel the contract
and get out of the decree. The respondent after his appearance before this Court
offered another sum Rs. 50,000 so as to make the total consideration of Rs. 1,50,000.
In view of the above position leave was granted. When the maiter came up before us
another attempt was made for a settlement. which failed. At that time learned Senior
Counsel for the respondent on instruction made on offer that the respondent would
pay further sum of Rs. 1,50,000 as consideration.

Learned Senior Counsel for the appellant has relied on this Court’s judgment in
Damacherla Anjaneyulu v. Damcherla Venkata Seshaiah. AIR 1987 SC 1641. On
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the facts of that case the Court recorded the finding that in case of grant of a decree
of specific performance hardship would be caused to the defendant and therefore
compensation was granted. Facts of the present case are different.

Next decision on which learned Senior Counsel for the appellant relied is in
Parakunnan Veetill Joseph’s Son Mathew v. Nedumbara Kuruvila’s Son AIR 1987
SC 2328. We may extract the relevant portion of the said judgment : (SCC p. 345,
para 14)

“14. Section 20 of the Specific Relief Act, 1963 preserves judicial discretion of
courts as to decreeing specific performance. The court should meticulously con-
sider all facts and circumstances of the case. The court is not bound to grant
specific performance merely because it is lawful to do so. The motive behind
the litigation should also enter into the judicial verdict. The court should take
care to see that it is not used as an instrument of oppression to have an unfair
advantage to the plaintiff”. :

It is the settied position of law that grant of a decree for specific performance of
contract is not automatic and is one of the discretions of the court and the court has
to consider whether it will be fair, just and equitable. The court is guided by principle
of justice, equity and good conscience. As stated in P.V. Joseph’s Son Mathew the
court should meticulously consider all facts and circumstances of the case and mo-
tive behind the litigation should also be considered.

The High Court considering the facts of this case observed as follows :

“We are conscious of the fact that the defendant has been in possession of the said
quarter for the last several decades and logical consequence of affirming the judg-
ment of the trial court would mean considerable hardship to him, at the same time
the conduct of the defendant does not justify any further indulgence by the court. We
have no doubt that the defendant has tried to wriggle out of the contract between the
parties because of the tremendous escalation in the prices of real estate properties
all over the country and in Delhi, in particular in the last few years.”

In view of the above clear finding of the High Court that the appellant tried to wriggle
out of the contract between the parties because of escalation in prices of real estate
properties, we hold that the respondent is entitled to get a decree as he has not
taken any undue or unfair advantage over the appellant. It will be inequitable and
unjust at this point of time to deny the decree to the respondent after two courts
below have decided in favour of the respondent. While coming to the above conclu-
sion we have also taken note of the fact that the respondent deposited the balance of
the consideration in the trial court and also the amount in the High Court, as di-
rected. On the other hand the appellant, as held by the High Court, tried to wriggle
out of the contract in view of the iremendous escalation of prices of real estate
properties. However, to mitigate the hardship to the appellant we direct the respond-
ent to deposit a further sum of Rs 3,00,000 within 4 months from today with the
Registry of this Court and the amount shall be kept in short-term deposit in a nation-
alised bank. While giving the above direction we have taken note of the offer made to
us on behalf of the respondent. This amount is to be paid to the appellant on his
giving possession of the suit property to the respondent within 6 months from the
date of the deposit of the above amount. The appellant shall also be entitled to with-
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draw the amount already deposited in the trial court and the amount of Rs. 1,00,000
which has been kept in interest-bearing fixed deposit in the Registry of the High
Court.

10. With the above modification of the judgment of the High Court, the appeal is dis-
missed. However, on the facts and circumstances of the case parties are directed to
bear their own costs. :

®
60. SPECIFIC RELIEF ACT, SECTION 6 : (3) CPC SECTION 115 :- REVISION LIES
2000 (3) M.P.L.J. 593
SUKHJEET SINGH Vs. SIRAJUNNISA .

If the facts and circumstances show that the trial Court has disposed of the case on
an obvious misapprehension as to the legal postion, the decision of the lower Court under
Section 6 of the Specific Relief Act may be inferred within revision under Section 115
CPC.

Suit by plaintiff under section 6 alleging that defendant did not deliver back posses-
sion even though plaintiff had parted with possession on the express assurance that pos-
session will be handed back after the marriage ceremony for which the premises were
handed over to the defendant. Suit under section 6 not tenable as there was consent when
the possession was handed over by the plaintiff to the defendant.

NOTE :- There is no appeal against the judgment and decree passed under
Section 6 (3) of the Specific Relief Act and therefore revision lies against it before the High
Court. So far as the scope of the revision is concerned please refer to 2000 (3) M.P.L.J.
537 Mohan Krishna Vs. Bhavu Saheb in which it was held that the scope of revision
under Section 23 of the M.P. Accommodation Act is more that revision under Section 115
CPRC.

®
61. WORKMEN’S COMPENSATION ACT, SECTION 26 : FALSE PLEA TAKEN BY IN-

SURER : COMPENSATORY COST AWARDED :-

2000 (2) JLJ 318

MUNNI BAI Vs. ORIENTAL FIRE AND GENERAL ASSURANCE CO.

Insurance Company denying insurance by its company in trial Court. On direction
the policy was produced before the appellate Court.Ilt was made liable to pay compensa-
tion and cost of Rs. 10,000.

®
62. WORDS AND PHARSES : "APPRECIATION" :-
2000 (2) JLJ 379
KAILASH CHANDRA Vs. PUNJAB NATIONAL BANK

The word "appreciation" means always that it is to be understood by keeping one self
in reasonable thinking position.
Paragraph 16 of the judgment is reproduced :-

The evidence which has been adduced by the appellant has to be properly under-?
stood and it is to be weighed in view of the needs expressed by the appellant. It is to be
appreciated. Word "appreciate" always means that it is to be uriderstood by keeping one-
self in reasonable thinking position. The things are to be understood by informing oneself
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about the need which has been expressed by landlord. Every need expressed by the
landlord is not to be doubted and is not to be looked with suspicion. It has to be kept in
mind that every landlord has a reasonabie right to enjoy his property for functioning com-
fortably in his business. It automatically means that unreasonable, fanciful, imaginary need
putforth by the landiord would not be a ground for evicting the tenant. But equally, if the
need which has been putforth by the landlord is found reasonable, that is not to be thrownout
as if it is an instrument for evicting the tenant.
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