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FROM THE PEN OF THE EDITOR

A.K. SAXENA
Director

All the Judicial Officers must have received the August part of JOTI Journal.
I am sure you have noticed the change. We have further assailed to change the
design of the cover page. | shall be delighted to know your comments about these
changes. There can be no end to make the Journal worth reading. There is a lot
of scope for improvement and | am keen to know what further should be done to
make this Journal complete in itself. Your suggestions will be highly gratifying. |
am also glad to inform you that on my request the Judicial Officers of our state
have started taking active participation as they are sending their articles to this
Institute. It is, indeed, a great encouragement for us.

| told you in the last part of the JOTI Journal that we are aiming at diversifi-
cation and expansion of the functions of the Institute and | feel privileged to ac-
quaint you that the Institute is going to start research work on various legal sub-
jects and to demonstrate it, the name of our Institute has been changed to some
extent. Now the name of our Institute will be “Judicial Officers’ Training & Re-
search Institute” (in short “JOTRI”) in place of “Judicial Officers’ Training Institute”
(in short “JOTI”).

We are aware of the report of Shetty Commission and the judgment passed
by the Supreme Court in case of All India Judges Association & Ors. Vs. Un-
ion of India & Ors. | can understand that all the Judicial Officers might be inter-
ested in various aspects and outcome of this report including pay, allowances,
etc. but we should not forget the aspect of training to the Judicial Officers which is
one of the most important facets of the report of Shetty Commission and pro-
nouncement of the Supreme Court. Shetty Commission has discussed the impor-
tance of training to Judicial Officers at length in its report. To quote :

“It is beyond doubt that there is an imperative need for organised pro-
gramme of judicial education and training not only at the time of selection
and appointment but on a continuing basis during service ... Everything
needs to be done to make the trainees take the programme seriously and
internalise the learning for better judicial performance. Motivation is the
key for achievement. Admittedly, the trainees in judicial academies even
at the induction stage lack motivation. It is imperative for the judicial es-
tablishment to consider how the motivational level of trainees could be
increased... Judicial Officers, undeniably are the key figures in determin-
ing the quantity and quality of output which the public gets as justice out
of litigation in Courts. Any investment in updating their knowledge and
skills will be doubly repaid in the delivery of justice and in the efficiency of
judicial administration.”

The report of Shetty Commission has put forward the goals and objects of train-
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ing. The need for raising the competency of Judicial Officers was highlighted by
several reports of the Law Commission of India. The training programme for Judicial
Officers has been recommended by the Supreme Court in the above case.

In the light of above recommendations, we chalked out the training programme
covering a number of topics of different fields for the training session for recently
promoted and directly recruited Additional District Judges. The training session
commenced on August 5, 2002 and conciuded on August 14, 2002. Thirty six
promoted Additional District Judges and eight directly recruited Additional Dis-
trict Judges were the participants.

Hon’ble the Chief Justice and Hon’ble the Administrative Judge of our High
Court visited the Institute to bless the trainee Judicial Officers. Some of the Hon’ble
Sitting Judges and Hon’ble Former Judges of our High Court also visited the
Institute to enlighten these Judicial Officers on various topics which was a rare
opportunity for trainees. The Institute has also arranged several lectures on medical
and other technical aspects of legal field. The topics of court management, ac-
counts etc. were also covered in this session. We have endeavoured to achieve
the goals and objects of the judicial training by preparing exhaustive curriculum
for the training session. The Judicial Officers who participated in this training
session are the best persons to evaluate our efforts.

At this juncture, | would like to clarify that the Institute is not meant to pro-
vide readymade solutions to different problems and one should not use this Insti-
tute to solve the problems of a particular case during preparation of writing the
judgment. The institutional training cannot interfere with judicial independence.
Any Judicial Officer can refer any genuine problem to this Institute after full prepa-
ration and that too with the reasonings and conclusion and then the Institute will
certainly discuss the problem with you. But, you have to think how to arrive at a
conclusion with the help of precedents. This will certainly help you to enrich your
knowledge. | hope the Judicial Officers will take keen interest in the future pro-
gramme of training.

Rest in the next issue.
[

[ | Whatever I dig from thee, O Earth,
may that have quick growth again.
O Purifier, may we not injure thy vitals or thy heart.

- Atharva Veda

B A teacher affects eternity; he can never tell where
his influence stops.

- Henry Brooks Adams
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PART - 1

OFFENCES AGAINST WOMEN AND ISSUE OF
GENDER JUSTICE

SHRI DIPAK MISRA
Judge
M.P. High Court

The subject ‘offences against women and issue of gender justice’ is of enor-

mous magnitude and of mammoth ramification inasmuch as it engulfs and encapsuiles
an all embracing and illimitable canvas and, therefore, my humble endeavour would
be to focus on the essential and intrinsic features so that the subtieties and niceties
of the topic are comprehended and assimilated in proper perspective. The first as-
pect is relatable to the offences against women and the second facet is fastened
with gender justice but to have a wholesome understanding of the matter and the
theme, it is thought apposite to deal with the second aspect first.

2.

The issue of gender justice has been gaining ground in many nations and in
many an area for some centuries. Though the traditional view of gender injus-
tice has been given quite a quietus and treated as an event of bygone days, yet
the malady still remains, sometimes pouncing with ungenerous monstrosity giv-
ing a free play to the inferior endowments of nature in a man thereby making
the whole concept a ridicule anaesthetizing the entire edifice built in the last
few decades. The recent exploitation of a young girl in her early 20s in the
Capital of the Nation not only exhibits how such treatment is basically an anath-
ema to the concept of gender justice but also exposes the burial of idea that is
required to be nurtured, cherished and believed with a deep conviction and
maintained with a sanguine resolve. Everyone should keep in mind that no
crack or break is permissible. The days of yore should be over when women
were treated as fragile, feeble and dependent persons. The gender equality is
the call of the day and attempts are to be made to achieve satisfactory results.
There has to be gender synthesization and while saying so let it not be under-
stood, that gloss is put on the said terms. Everybody should be prepared to
fight against the ‘City Halls’ and no regress or retrogress step is permissible.

Fight for the rights of women may be difficult to trace in history but it can be

. stated with certitude that there were lone and vocal voices at many a time rais-

ing battles for the rights of women and claiming equal treatment. Susan B.
Anthony proclaimed on March 18, 1869 “Join the union girls, and together say,
“Equal pay for equal work”.

The same personality again spoké in July 1871: “Women must not depend upon
the protection of man but must be taught to protect themselves.”

Giving emphasis on the role of women, Ralph Waldo Emerson stated thus:
“A sufficient measure of civilisation is the influence of the good women”
Speaking about the democracy in America, Alexis De Tocqueville wrote thus:

JOTI JOURNAL - OCTOBER 2002- PART | 23



“If | were asked... to what singular prosperity and growing strength of that peo-
ple (Americans) aught mainly to be attributed, | should reply; to the superiority
of their women.”

One of the greatest Germans had said: “The Eternal Feminine draws us up-
wards”.

4. Our Constitution, the fountain-head of all laws and the Organic law of the land,
as a matter of principle, recognises equalities of sexes and prohibits discrimi-
nation on the basis of sex. It also provides legislation to be made to confer
more rights on women by making special provisions. Reformatory measures
qua women are permissible. Article 15 (3) of the Constitution makes such pos-
tulation. Article 243-D and 243-T of the Constitution provides reservation for
women in local self-government. There are also provisions in the State enact-
ment, by virtue of the Constitutional mandate, to reserve the office of Chairper-
sons and the Presidents in certain Municipal Corporations and Municipalities,
Zila Panchayats and Janpad Panchayats for women. It is noteworthy to state
here that under the Consumer Protection Act, there is a provision that one of
the members shall be a lady and under the Family Court Act, preference is
given to women for appointment. Sometimes question arises as to what extent
equality is to be extended. The people who put this elementary question forget
or deliberately do so that all men are born equal and the division or bifurcation
by the society between man and woman is the craftsmanship of the male chau-
vinism. It has to be borne in mind that in the absence of equality of gender,
human rights remain in the inaccessible realm. In most of the nations women
are ascribed a secondary role. The secondary role has to be metamorphosed
to the primary one to bring women at an equal stratum with men. To achieve so,
a different outlook in law has to be perceived. This perceptual shift is absolutely
essential, in a way mandatory. For this reason, various provisions as has been
indicated hereinbefore, have been engrafted in the Constitution.

5. Presently | shall proceed to refer to certain landmark decisions rendered by the
Supreme Court of India as well as by some High Courts as to how endeavour
has been made to see that no one is denied justice or discriminated only on
account of one’s gender. Before | come to the recent past it is appropriate to
take a journey in time machine, how women were treated in the first three dec-
ades of the last century. | am not adverting prior to the said period because by
that time the cause of women was canvassed in a very slow and crawling man-
ner. In the Victorian Era it was quite impossible to claim equality. Women were
denied the right of franchise. To propagate the concept of equality many a writer
made efforts to amplify the individuality of women in its connotative and con-
ceptual eventuality. Nora in Henrik Ibsen’s ‘A Doll's House’ when told by Halmer
that she is first and foremost a wife and a mother, she proclaimed:

“l do not believe any more, | believe that first and foremost | am an indi-
vidual just much as you are”.

6. The combat continued but it did not achieve the requisite goal. Back home, In
Calcutta in the case of In re Regina Guha, AIR 1917 161 the High Court re-
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10.

4.

12.

13.

jected the application of a woman for enrolment under the Legal Practitioners
Act. Similar view was expressed by the High Court of Patna in the case of In re
Sudhanshu Bala, AIR 1922 Patna 2689.

From the aforesaid state of affairs one has to take a leap to the 8th decade of
the iast century. in the case of Air india Vs. Nergesh Meerza, AIR 1981 SC
1829 the Apex Court, while dealing with the fixation of different ages of retire-
ment between male and female employees and prevent the female employees
from having child, expressed the view to the effect that the retirement of air
hostesses in the event of marriage taking place within four years of the service
does not suffer from any irregularity or arbitrariness but retirement of air host-

esses on first pregnancy is unconstitutional being violative of Article 14 of the
Constitution.

In this context, | may profitably refer to the decision rendered in the case of
M/s Mackunnon Mechenize and co. Vs. Aurdry D’ Costa, AIR 1987 SC 1281.
The question involved in the said case was getting of equal pay for equal work.
In the said context, their Lordships ruled that when lady stenographers and
male stenographers were not getting equal remuneration that was discrimina-
tory and any settlement in that regard did not save the situation. Their Lord-
ships also expressed the view that discrimination between male stenographers
and lady stenographers was only on the ground of sex and that being not per-
missible the employer was bound to pay the same renumeration to both of them
when they were doing practically the same kind of work.

In the case of Dr. Upendra Baxi Vs. State of U.P., AIR 1987 SC 191 the Apex
Court expressed the view with regard to making provisions of minimal hygiene,
shelter and medical facilities for women under the State Protection.

in this context it is useful to refer to the decision rendered in the case of
Sellammal Vs. Nellammal, AIR 1977 SC 1265 wherein the Apex Court held
that the Hindu Marriage Act will override the U.P. Jamindari Abolition and Land
Reforms Act and also held that exclusive right to male succession may be sus-
pended till female dependent adopt another mode of livelihood.

Many a time question arises with regard to rights of women qua property. Vari-
ous High Courts have interpreted Section 27 of the Hindu Marriage Act in a
different manner. As far as the High Court of Madhya Pradesh is concerned the
Court in the case of Ashok Kumar Chopra v. Smt. Visandi and others, AIR
1996 MP 226 held that ‘Stridhan’ is the property of the wife in her individual
capacity and the husband is merely trustee of that property and the husband is
liable to return that property and value thereof under the substantive law and in
equity. The power has been conferred by the M.P. High Court on the matrimo-
nial courts in respect of certain properties.

In this regard it is necessary to refer that Hindu women who were not entitled to
right to property have been given equal share alongwith male heir and they
have presently been given equal rights.

The concept of equality is the bedrock of gender justice. In the case of Neera
Mathur Vs. LIC of India, AIR 1992 SC 392 a lady candidate was required to
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14.

15,

16.

17.

18.

19.

furnish information about her menstrual period, last date of menstruation, preg-
nancy and miscarriage. When the matter came before the Apex Court, their
Lordships held that such declarations were improper. Their Lordships directed
that the Corporation would do well to delete such column in the declaration.

It is to be noted that the State has the authority to make legislation to discrimi-
nate in favour of women against men but not vice-versa. This view has been
taken in the case of Dattatreya Motiram More Vs. State of Bombay, AIR 1953
Bombay 311. Similar view has been reiterated in the case of Shahdad Vs.
Mohd. Abdullah, AIR 1967 J & K 120.

In the case of Bombay Labour Union Vs. International Franchise, AIR 1966 SC
42, the Apex Court axed down the restriction imposed on the employment of
married women. In the case of C.B. Muthamma Vs. Union of India and oth-
ers, AIR 1979 SC 1968, their Lordships spoke thus:

“The Provisions in Service Rules requiring a female employee to obtain
the permission of the Government in writing before her marriage is solem-
nised and denying right to be appointed on ground that the candidate is a
married woman are discriminatory against women. The equality of oppor-
tunity in matters relating to employment does not, however, mean that
men and women are equal in all occupations and all situations and do not
exclude the need to pragmatics where the requirements of particular em-
ployment, the sensitivities of sex or the peculiarities of social sectors or
the handicaps of either sex may compel selectivity. But save where the
differentiation is demonstrable, the rule of equality must govern.”

In the case of Maya Devi Vs. State of Maharashtra, (1986) 1 SCR 743, the
requirement that a married woman should obtain her husband’s consent before
applying for public employment was held invalid being unconstitutional. Their
Lordships have observed that such a requirement is an anachronistic obstacle
to women’s equality.

in this context it is noteworthy to mention that in the case of Associate Banks
Officers Association Vs. State Bank of India, AIR 1998 SC 32, the Apex
Court has held that women workers are in no way inferior to their malecounter-
parts, and hence there should be no discrimination on the ground of sex against
women.

Every woman has the right of privacy. The same right also cannot be denied to
a woman of easy virtue. The Apex Court, in the case of Madhukar Narain
Mardikar, has held as under:

“Even a woman of easy virtue is entitled to privacy and no one can invade
her privacy as and when one lying so also does not open any other per-
son to violate her person as and conscious. She is entitled to protect her
person if there is an attempt to violate against her wish. She is equally
entitled to.the protection of law.”

Recently in the case of Gayatri Devi Pansari Vs. State of Orissa and others
(2000) 4 SCC 221, the Apex court, while setting aside the decision of the High
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20.

215

22.

23.

Court, which had come to hold that a lady candidate was given preference,
ruled thus:

“Otherwise, by the mere fact of any lapse or omission on the part of the
ministerial officers to identify a shop, the legitimate claims of a lady appli-
cant could not be allowed to suffer defeating the very purpose and object
of reservation itself. The view taken by the High Court has the conse-
quence of overriding and defeating the laudable object and aim of the
State Government in formulating and providing welfare measures for the
rehabilitation of women by making them self-reliant by extending to them
employment opportunities. Consequently, we are of the view that the High
Court below ought not to have interfered with the selection of the appel-
lant for running the 24 hours’ medical store in question.”

It is worthnoting that Convention of Elimination of Discrimination Against Women
(CEDAW) was accepted by the United Nations Organisation in the year 1979
and India has accepted most part of it barring certain Articles. The whole pur-
pose of adopting the same is to establish gender equality and to avoid gender
inequality. Efforts are being made to see that women get adequate importance
in all fields of the society. In this context it is also noteworthy to mention that the
guardianship right of women has undergone a sea change by the interpretation
given by the Apex Court in the case of Geeta Hariharan Vs. Reserve Bank of
India, AIR 1999 SC 1149. Their Lordships while interpreting the word ‘after’
used in Section 6 of the Hindu Minority and Guardianship Act, 1956 held that
the mother could be the guardian in absence of the father.

It is noteworthy to mention here that the Apéx Court took note of harassment of
women at the work place and laid down the guidelines in the case of Vishakha
Vs. State of Rajasthan, (1997) 6 SCC 241. Their Lordships observed as under:

“Each incident of sexual harassment of woman at workplace results in
violation of fundamental rights of “Gender Equality” and the “Right to Life
and Liberty”. ,

In this context | may refer with profit to the decision rendered in the case of
Apparel Export Promotion Council Vs. A.K. Chopra, AIR 1999 SC 625
wherein services of the said Chopra were terminated for causing sexual har-
assment to a subordinate female employee. The High Court of Delhi allowed
the writ petition on the base that he had not actually molested. The Apex Court
overturned the judgment and observed:that the conduct of the said Chopra was
against decency and was offensive to her modesty. Their Lordships observed
that reduction of punishment in a case of this nature would be a retrograde
step.

Now | shall deal with the facet relating to offences against women. The of-
fences are of various types. They find mention in many an enactment. Firstly, it
is apposite to deal with the sexual offences as the said offences are quite ram-
pant, wide-spread and often form a part of deliberation in every sphere. Of-
fences enumerated under Section 304-B, 354, 361, 366, 372, 376, 376-A 376-
B, 376-D, 494, 498 and 498-A are the main offences under the Indian Penal
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Code against women. Certain offences are general against all women and cer-
tain offences are applicable in respect of married women. The Apex Court dealt
with Section 354 and interpreted the term ‘women’ denoting female of any age.
This has been done in the case of State of Punjab Vs. Major Singh, AIR 1967
SC 63. It is also worthnoting here that an offence which does not amount to
rape may come under the sweep of Section 354 of IPC. In this context the
decision rendered in the case of State Vs. Musa, 1991 CrLJ 2168 is
worthnoticing. The aforesaid offence caught the eye of the nation when a sen-
ior police officer misbehaved with another senior officer belenging to the I1AS
cadre. The lady officer was slapped before the members of the elite society.
The High Court quashed the FIR. The said decision was dislodged by the Apex
Court. Their Lordships observed that the allegations made in the FIR were nei-
ther absurd nor inherently improbable. The Supreme Court dwelled upon Sec-
tion 482 of CrPC and laid down the principles by following the earlier decisions.
The citation is Rupen Deo Bajaj Vs. Kanwar Pal Singh Gill, AIR 1996 SC
309. The Offence under this section should not be treated lightly as it is quite a
grave offence. In certain western countries privacy to person and even privacy
to procreation are regarded as very sacrosanct rights and if this offence is stud-
ied in that prospect the offence would clearly show that it affects the dignity of
women and, therefore, the accused of this offence, when proved, should be
appropriately dealt with. Indecent assault by no stretch of imagination should
be marginalised and brushed aside. In the case of People’s Union for Demo-
cratic Rights Vs. Police Commissioner Delhi Police Head Quarter and an-
other, (1989) 4 SCC 730 the Apex Court after holding that the accused was

" guilty of offence under Section 354 of IPC awarded compensation to be recov-
ered from the salary of the guilty officers.-How certain acts constitute these
offences may be seen on a perusal of the decision rendered in the case of
Pramod Singh Vs. State of J&K, AIR 1995 SC 1964.

24. Presently, | shall proceed to deal with regard to offence of rape. Offence of rape
is regarded as one of the most heinous crimes. Every person’s physical body is
a temple in itself. No one has the right to encroach and create a turmoil. When
there is any kind of invasion or trespass, it offends one’s right. The right of a
woman to live in her physical frame with dignity is an epitomization of sacro-
sanctity. An impingement or incursion creates a sense of trauma in the mind of
the person. Not only does the body suffer but the mind also goes through such
agony and tormentation that one may not be in a position to forget throughout
her life. She becomes a different person in the eyes of the society for no fault of
hers. That apart the offence of rape is an offence which creates a dent in the
social marrow of the collective and a concavity in the morality of the society. A
sense of fear looms large and the menace is extremely arduous to cross over.
The perversity ushers in a sense of despondency and mass melancholia. While
dealing with offences of this nature a judge has to be exceedingly sensitive. A
desensitised approach is not appreciated. It is the bounden duty of the judge to
show greater sensitivity. The Judge should show careful attention and greater
sensitivity as has been highlighted by the Apex Court in the case of State of
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Haryana Vs. Mange Ram, AIR 2000 SC 2798. Their Lordships gave emphasis
highlighting that the evidence in the case of this nature should be appreciated
on broader probabilities and the Judge should not be carried away by insignifi-
cant contradictions.

25. A judge should refrain himself from giving stigmatic observations on the char-
acter of the prosecutrix. It should be kept in mind that a finding recorded in this
sphere is to be treated as irresponsible. A woman who is even acquainted to
sexual intercourse has every right to refuse to submit herself to sexual inter-
course as a woman is not a vuinerable object or prey for being sexually as-
saulted by any one. This is the view expressed by their Lordships of the Apex
Court in the case of State of AP Vs. Ganula Satya Murthy, AIR 1997 SC
1588. It is appropriate to mention here that in the said case, the Supreme Court
also observed that it is an irony that while we are celebrating women'’s rights in
all spheres we show little or no concern for their honour. Their Lordships fur-
ther observed that the Courts must deal with rape cases with utmost sensitivity
and appreciate the evidence of the totality on the background of the entire case
and not in isolation.

26. An aspect which needs to be stated here is that a woman who has been raped
is not an accomplice. She is the victim of a carnal desire. In a case of rape,
corroboration need not be searched for by the judge if in the particular circum-
stances of the case before him he is satisfied that it is safe to rely on the evi-
dence of the prosecutrix. The evidence of the prosecutrix should be appreci-
ated on the basis of the probability and conviction can be based solely on such
testimony if her evidence is credible, unimpeachable and inspires confidence.
There is no rule of law that her testimony can not be acted upon without cor-
roboration in material particulars. If the prosecutrix is able to give a vivid ac-
count of how she was subjected to sexual harassment and the intercourse, the
same can be placed reliance upon and the conviction can be recorded. This is
the view of the Apex Court in the decisions rendered in the cases of State of
Punjab Vs. Gurmeet Singh, 1996 (2) SCC 384, State of Rajasthan Vs. N.K.,
AIR 2000 SC 1812 and State of Sikkim Vs. Padam Lal Pradhan, (2000) 10
SCC 112.

27. While dealing with this offence certain more decisions are also to be kept in
mind so that they can be applied in the facts of the case. in the case of State of
Maharashtra Vs. M.M. Mardikar,-AIR 1991 SC 207 it has been emphatically
laid down that there is no rule of law or prudence requiring corroboration of the
victims in a case of rape.

28. In this context it is profitable to refer to the decision rendered in the case of
Dilip and another Vs. State of M.P., (2001) 9 SCC 452 wherein their Lord-
ships in paragraphs 12 and 13 stated as under :-

12  The law is well settled that the prosecutrix in a sexual offence is
not an accomplice and there is no rule of law that her testimony cannot be
acted upon and made the basis of conviction unless corroborated in ma-!
terial particulars. However, the rule about the admissibility of corrobaration
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should be present to the mind of the Judge. In State of H.P. Vs. Gian
Chand on a review of the decision of this Court, it was held that conviction
for an offence of rape can be based on the sole testimony of the prosecutrix
corroborated by medical evidence and other circumstances such as the
report of chemical examination etc., if the same is found to be natural,
trustworthy and worth being relied on. This Court relied upon the foliowing
statement of law from State of Punjab V. Gurmit Singh SCC (para 21) :

"If evidence of the prosecutrix inspires confidence, it must be relied upon with-
out seeking corroboration of her statement in material particulars. If for some
reason the court finds it difficult to place implict reliance on her testimony, it
may look for evidence which may lend assurance to her testimony, short of
corroboration required in the case of an accomplince. The testimony of the
prosecutrix must be appreciated in the background of the entire case and the
trial court must be alive to its responsibility and be sensitive while dealing with
cases involving sexual molestations......"

18. In Madan Gopal Kakkad v. Naval Dubey this court has held (vide
para 23) that lack of oral corroboration to that of a prosecutrix does not
come in the way of a safe conviction being recorded provided the evi-
dence of the victim does not suffer from any basic infirmity, and the "prob-
abilities factor" does not render it unworthy of credence, and that as a
general rule, corroboration cannot be insisted upon, except from the medi-
cal evidence, where, having regard to the circumstances of the case, medi-
cal evidence can be expected to be forthcoming."

In this regard another aspect which is noteworthy to state is that factors like
character and reputation of the victim are inconsequential. The same can never
serve either as mitigating or extenuating circumstances for imposing the mini-
mum sentence. This view has been expressed by the Apex Court in the case of
State of Haryana Vs. Prem Chand, AIR 1990 SC 538.

At this juncture | may state that sometimes the trial Courts give emphasis on
absence of physical injuries, lack of corroboration by medical evidence, non-
raising of alarm, no-evidence of showing resistance and such other ancillary
factors. From these angles the prosecution is disbelieved or the Court arrives
at the conclusion that there is consent. The Apex Court in the case of State of
H.P. Vs. Mange Ram, AIR 2000 SC 2798 has clearly laid down that if the
prosecutrix submits her body under fear or terror the same would never amount
to consent. In the said case their Lordships also held that in the absence of any
violence to the body of the victim in all circumstances would not give rise to
inference of consent. In this context, it is profitable to refer to the observation
made in the case of State of Rajasthan Vs. N.K., AIR 2000 SC 1812 wherein
the Apex Court held that the absence of injuries on the person of the prosecutrix
is not necessary to falsify the allegation or be regarded as an evidence of con-
sent on the part of the prosecutrix. Their Lordships have further held that it
would depend upon the facts and circumstances of each case. In the aforesaid
case the statement of the father of the prosecutrix was treated to be admissible
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under Section 157 of the Evidence Act as her father's statement corroborating
her testimony under section 8 of the said Act as evidence of her conduct. The
Apex Court laid stress on the testimony of the father keeping in view the tradi-
tion of the society where a father would not come to depose to jeopardise the
prospects of marriage of his daughter.

In this backdrop some other decisions of the Apex Court are also to be kept in
mind. In the case of Ranjeet Hajarika Vs. State of Assam, (1998) 8 SCC 635
their Lordships held that the absence of injuries on the victim’s private parts
does not belie her testimony as she has no where stated that she bled from her
vagina. In the facts and circumstances of the case their Lordships had also
expressed that corroboration of testimony by medical evidence was not essen-
tial. The Apex Court further observed that her evidence received ample cor-
roboration from her mother and father whom she immediately informed about
the incident.

It is appropriate to state here that their Lordships were of the opinion that 'prob-
abilities factor' operated against the prosecutrix. The medical evidence did not
lend corroboration. The blood stains were not confirmed by the Forensic Sci-
ence Laboratory. The Apex Court found it difficult to accept the truthfulness of
the version of the prosecutrix that any sexual assault, as alleged, was comitted
on her. As the correctness of the story as told by the prosecutrix was disbe-
lieved, their Lordships did not place implicit reliance on the statement of the
victim.

32-A. Another aspect which is worth mentioning is that in a case relating to rape the

33.

34.

35.

Court should keep in mind the sentence provided in the proviso of the said
section. Unless adequate and special reasons are given, order reducing the
sentence cannot be sustained because an accused has remained in custody
for a considerable length of time. Recording of special reason is a must. In this
context the decision rendered in the case of State of Rajasthan vs. Kishan
Lal, (2002) 5 SCC 424 be perused.

If all these decisions are understood in their correct and proper perspective the
ratio that emerges is that if the evidence of prosecutrix is totally reliabie, cred-
ible, truthful and unimpeachable, corroboration need not be sought for. But if
the version does not inspire confidence, the Judge may seek corroboration from
medical and other spectrums.

Sometimes it is noticed that the courts, because of some obtaining factual ma-
trix, the milieu, the status of the parties and efflux of time, marriage of the
accused and such other facts, take a lenient view in sentencing. In this context,
it is obligatory to refer to the decision rendered by the Apex Court in the case of
State of Haryana Vs. Jang Bahadur, (1998) SCC (Cri) 693 wherein their Lord-
ships held that when a young girl of 13 years was raped by holding out threat,
the marriage of the accused and the long lapse of time deserved no leniency in
the matter of sentence.

In this regard it is also worthnbting that the Apex Court has laid down that loose
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moral is of no consequence. This has been said in the case of State of U.P. Vs.
Om (1990) SCC (Cri) 1343.

36. A victim of rape suffers from deathless shame. To acquit an accused because
of loopholes in the prosecution would be adding insult to injury. In the case of
defective investigation the court has to be circumspect in evaluating the evi-
dence but it would not be correct in acquitting the accused for the said defect. If
the courts pave that path, it would tantamount to playing into the hands of the
investigating officer if the investigation has been designedly made defective.
Another aspect which | intend to highlight is that as per law laid down by the
Apex court and also the provisions in the statute book the trial of a rape case is
to be held in camera and it should be the duty of the Court to see that she is not
harassed. In the case of State of Punjab vs. Gurmeet Singh, 1996 (2) SCC
384 the Apex Court observed as under :

21. There has been lately, lot of criticism of the treatment of the victims
of sexual assault in the court during their cross-examination. The provi-
sions of Evidence Act regarding relevancy of facts notwithstanding, some
defence counsel adopt the strategy of continual questioning of the
prosecutrix as to the details of the rape. The victim is required to repeat
again and again the details of the rape inc%ient not so much as to bring
out the facts on record or to test credibility but to test her story for incon-
sistencies with a view to attempt to twist the interpretation of events given
by her so as to make them appear inconsistent with her aliegations. The
court, therefore, should not sit as a silent spectator while the victim of
crime is being cross-examined by the defence. It must effectively control
the recording of evidence in the Court while every latitude should be given
to the accused to test the veracity of the prosecutrix and the credibility of
her version through cross-examination, the court must also ensure that
cross-examination, is not made a means of harassment or causing humili-
ation ot the victim of crime. A victim of rape, it must be remembered, has
already undergone a traumatic experience and if she is made to repeat
again and again, in unfamiliar surroundings, what she had been subjected
to, she may be too ashemed and even nervous or confused to speak and
her silence or a confused stray sentence may be wrongly interpreted as
'discrepencies and contradiction' in her evidence."

37. Recently in the case of State of H.P. Vs. Gyan Chand, AIR 2001 SC 2075 the
Apex Court reiterated the principle that minor inconsistencies should not be
given weightage. In the same case their Lordships also emphasised that the
Court should shoulder a great responsibility while considering a rape case and
such cases must be considered with utmost sensitivity. The Court should ex-
amine the broader probabilities of the case and not get swayed away by minor
contradictions.

38. Another fact is delay in filing of FIR. In a case of rape it is dependent upon the
facts of each case. The prosecutrix does not immediately rush to the Police
Station to lodge an FIR. She has to overcome the trauma. There is consultation
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41.

with the family members and a decision is taken. All these circumstances are to
be kept in mind.

It is noticed that some judges unnecessarily give emphasis on the presence of
spermatozoa in the victim's private parts. It is to be borne in mind that the
definition of rape has a different connotation. A mild penetration would meet
the ingredients of the crime. There may be several circumstances which affect

the presence of the spermatozoa and hence, emphasis on the same is unwar-
ranted.

Every trial Judge should be vigilant and alert. He should see to it that the trial is
properly conducted and the prosecutrix is not unnecessarily harassed. In this
context, | may profitably quote a line by Edmund Burke :

"A Judge is not placed in the high situation merely as a passive instru-
ment of the parties. He has duty of his own, independent of them and that
duty is to be investigate truth."

In this regard | may refer to the observation of Lumpkin, J, in the case of Epps
V. State, which reads thus :

"Counsel seek only for their client's success, but the Judge must watch
that justice triumphs."

Before | close this aspect it is apposite to refer to a passage from the decision
rendered in the case of Bharwada Bhoginibhai Hirjibhai Vs. State of Gujarat,
AIR 1983 SC 753 wherein M.P. Thakkar, J. authoring the judgement spoke
thus:-

“Corroboration is not the sine qua non for a conviction in a rape case. In
the Indian setting, refusal to act on the testimony of a victim of sexual
assult in the absence of corroboration as a rule is adding insult to injury.
Why should the evidence of the girl or the woman who complains of rape
or sexual molestation be viewed with the aid of spectacles fitted with lenses
tinged with doubt, disbelief or suspicion ? To do so is to justify the charge
of male chauvinism in a male dominated society."

His Lordship further proceeded to hold as under :-

"A girl or a woman in the tradition bound non-permissive society of India
would be extremely reluctant even to admit that any incident which is likely
to reflect on her chastity had ever occured. She would be conscious of the
danger of being ostracized by the society or being looked down by the
society including by her own family members, relatives, friends and neigh-
bours. She would face the risk of losing the love and respect of her own
husband and near relatives and of her matrimonial home and happiness
being shattered. If she is unmarried she would apprehend that it would be
difficult to secure an alliance with a suitable match from a respectable or
an acceptable family. In view of these and similar factors the victims and
their relatives are not too keen to bring the culprit to book. And when i
the face of these factors the crime is brought to light there is a built ix
assurance, that the charge is genuine rather than fabricated."
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The other offences which relate to women and have become wanton and ex-
cessive are offences under Section 304-B and 498-A. One would not be pe-
dantic if one says that these offences have become quite epidemic and pan-
demic. There is a feeling at some quarters that there is an abuse of these of-
fences. The fact remains that these offences do occur and that too quite often
and its impact on the society cannot be marginalised. Any marginalisation on
this score would amputate the collective harmony and social poise, and amplify
and endanger gender inequality. The Apex Court has given a broader meaning
to the concept of cruelty enshrined under Section 498-A of IPC. A case may not
fall under Section 304-B when ingredients are not satisfied but when cruelty is
otherwise proved, the trial Judge is entitled to record a conviction u/s 498-A.
The ingredients which are necessary to be satisfied for an offence under Sec-
tion 304-B are:

(i) the death of the woman is caused by any burns or bodily injuries.
(ii) occurs otherwise than under abnormal circumstances.

(iif) and the aforesaid two factors spring within seven years of the girl's mar-
riage, and

(iv) soon before her death, she was subjected to cruelty and harassed by her
husband or his relatives; and

(v) this is in connection with the demand of dowry.

In this context, the decision rendered in the case of Pavan Kumar Vs. State of
Haryana, AIR 1998 SC 958 should be read with adequate alertness. It should
be kept in mind that when a young colleen gets into wed-lock she has the aspi-
ration for happy days but when she is meted with ill treatment by her husband
and his family members then not only her dreams get shattered but aspiration
also gets mulcated and the woman becomes a victim of dowry death. This per-
ception should be kept in view while dealing with the offences of this nature. in
this context offences under Section 306 of IPC also should be kept in mind.

When one talks about gender equality one cannot be unobservant with regard
to the dowry problem which has become an incurable menace to the society.
One would not be very much incorrect to say that it has corroded the core and
kernel of the society. Enactments have been made to check the evils of dowry.
Definition has been given defining dowry death. Section 113(b) has been in-
serted in the Evidence Act raising presumption as to dowry death in certain
circumstances. All force and energy should be exerted to repress and check
the move of this despot. Sometimes it is felt that despite denunciation from all
quarters the malignancy of dowry permeates. It appears to be wholly ubiqui-
tous. While dealing with the offence relating to this sphere the Court has to
adopt a realistic yardstick. In this context, | may profitably quote a passage
from the decision rendered in the case of Kundula Bala Subrahmanyam v.
State of A.P., 1993 Cri.L.J. 1635 :

“Laws are not enough to combat the evil.
(i) A wider social movement of educating women of their rights, to
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conquer the menace, is needed more particularly in rural areas where
women are still largely uneducated and less aware of their rights and fall
an easy prey to their exploitation.

It is expected that (ii) the Courts would deal with such cases in a more
realistic manner and not allow the criminals to escape on account of
precedural technicalities or insignificant lacunae in the evidence as other-
wise the criminals would receive encouragement and the victims of crime
would be totally discouraged by the crime going unpunished. (iii) The Courts
are expected to be sensitive in cases involving crime against women. The
verdict of acquittal made by the trial Court in the case is an apt illustration
of the lack of sensitivity on the part of the trial Court."

In this context, | may refer with profit to the reflection of a woman author who
has spoken with quite a speck of sensibility :

“Dowry is an intractiable disease for women,
a bed of arrows for annihilating self-respect,
but without the boon of wishful death.”

In these lines the agony of the woman is writ large.

| had stated in the beginning, the theme encases a colossal arena. The topic
cannot be dealt with clinical precision. One is compelled and intellectually co-
erced to stutter. However, | have made a modest attempt to inform and acquaint
you in regard to the basic creed and credo of gender equality. All of us are quite
cognizant about the present state of affairs but we have to be consciously as-
siduous to eradicate the inequality as the law mandates and the Organic iaw of

the Nation commands.
®

] The extension of women's rights is the basic
principle of all social progress.

- Charles Fourier

B A lawyer has no business with the justice or
injustice of the cause which he undertakes, unless
his client asks his opinion, and then he is bound to
give it honestly. The justice or injustice of the cause
is to be decided by the judge.

- Samuel Johnson
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10.

11.

12

13.

14.

15.

T Fegd B g 12 HREX] 2001 P AFIEE A g7

qrel 4.1 ) 1.2 gl 1.3
T TEU-HSH 2 T4 3 F& TE0 BRIP4 STFeR TR T
gfaier—afes 7,11 gfaoler HfedT 8 BfSHr 1 | 7 qn
- g TNl greHATeH Rue (geh)
U . 579 7 B X GfduRie] s 8 vd 9
qa7g el %1
T qReT0] BiSHT 3

gfauieror afsar 5 | 8

3 91 TS el B e B ue 3R A B P grg wev & g 3y W)
Ffraleror &1 gl B |

3D I A IR & e & dE B gfe B forg g weror 4, a1 I9 [ B
Ffreaa-iaar feam & fog $13 XaTdsh |eg FHIrd §on & a1 81 | 39@ 918 I8
de W fF Teh ) 9P vgER | Rl 3 & aR § R R vger @
fRTeRTa & IR # SR IHS! ERY A S IR F YT g TQ A7 T | A 99 g0
T A1 SR f6d SRS 4 €, Iy 7€ qv T & a1 g8 a2 0 e g o |

I8 W Aie R 5 TR & 3D Tel B e b1 FALA T HAYA I UEBR B
g | B e H H& uReror, URueror a1 gAdRieror # fhw Hfedr # Ao |

3 R faReh uet & 1l @1 en &1 HHeE fhar 9 | 98 eraey forar o 6
39 Wit @ ifvred | AR ue 9 {5 ey o1 qweiH fAaar & a1 S9a) A
et 8 3R I8 9rl fre &fear A B

IR & FUF F favewe R fo@ 9@ fF 98 TR & A IFH—IHD
AT |eflt B e R a1 fARef vereR @1 Rt garan B

(1) Ud aftia g/ & wU H A Tg— Jaxvl H fJarers 9ea 6.1 @ 9. fF=faRad
A= faarers geg Y 99 o 9ad 8 |

@) T AMYF TEAT UNIE 7 D FegTel DI W Il | Al UgATs o SHdD!
7Y &7

@) w1 fga FHA1 UHIE A SUYE dIC degdlla Pl NG (STR) UgdTS
ofi?

(4) @ ITYad AC T ITH A DIS A, P & HH BIetshd H Gog PIRT B
@ forg gara ofi?

farege $2 9 4 ¥ G aeg &1 N HAdyH, Qaee dea $.1 o 9 B

HAGYS B oY IS TS UMY B AR HIAT AMRY |
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16.

17.

18.

19.

20.

21

22;

23.

®3)
39 918, [t 3A1S BT ST HHGST WU A, HAMIY METTT HRDb, IHD HodTh
@1 ufshar # e 81 | YEuih &) Ufha &1 Sqawy uE & 5 farers aw o wifg

qET W g1 R Gifed 9 oe— v fPofla R o ol w1y @S9 st @,

et o1 weg 7 8, Affwgy o o | st @1 Fofa ¥ Sooe i mavas
21 @W a1 354 (1) @ SUH. qAT ART-20 W 4 (2) WA

I8 oo & b |ey ey ar iy aftfaam § =rarerat @ 9w s fwal
D HATH B U gghd 8 qaig T8 B, Rl 8 sueex ey e el
R 3ifem 1 fFegareie SR ¢ |

Bad 3a-1 & 91q fenfae aea s mm @ ar1 134 § Fad & F f e |
frft aeg o1 wifed axa @ v gitral @ @15 e g =8 8t

qeg g, 1872 @ UR1 3 ¥ yes (Wifdq) iR ‘fewes” (1 |ifed) ual
gAY FAFaR 9arg TS 8 -

"HIfaa” : BIS dey |ifed g e S &, T AT 9§98 3 R{vd) w R
FHA B UG I a1 38 A R & 99 aem &1 iRaw@ & 1 SHa aifka &
31 T 9 6 99 e wrrer & aRRufoal # fd) wsma afk &1 59
M W BRI BRI AR b 39 qe7 F1 R 71

"ATAfAA” : PIg T AT ol HEl Sl B, 94 AT AU wHe fawa w
IR 9 & gErq a1 @1 I8 fva & 5 s aifaa 781 ® a1 s9a smRaw
P! g1 JfrETe wHe 6 99 fafre ama 9 aRRefal # sl usmam afem
Bl 39 A W B B A fb 39 ded &1 Rk 781 8|

SRiga aRuTrel # RufieT ) ok | TRt 31 Y w3 o) wad € 3 oy
gae1 & fwdl wR, gfaer afd &1 gied s, g™ & omm 91 3R
I ¥, THgad fAUR R faeras qedi ) e folg $

IJRITerdl | sen 8 6 9 v wHe @ fawdl &1 geaied B F |eg At o
gRT 4 H "3qgRN &R Gom @ UogH) sauren & | @ fwgm) qeun Feges
|G (Pracgfore o) B IRWI & dRa= | 9”1 79, 80, 81, 82, 83, 84, 85, 86,
87, 88, 89, 90, 111 Td 112, 113, 113-T, 113-d1, 114, 114-Tv # affa FHar=i
(FRrsTaer), 9o ¥ga & WR (TS A% Yw) | |eRd gl @R 101 9 111 T6
P) B U W AR & |

He—ARE B JANAET P e wed AR H gR1 133 & SueH] W
AT B AR] B IHY HRAT TS |

31y rfef i & ), faarers qeali ok wiew 9 et fawdl 3§ Sl vd 99a @ WR
& IUSH] W FIET b JeIiH B §HG & & 811 | IRV B oY, | ARSNCH
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24.

25.

26.

27.

28.

T UUE ASHISIUe deae-adl Ude, 1985 @1 91 35 (1) Ud (2) €T 54 TAUT YR
66 3 HU W FId Suey B | 3 ORE weER AR e, 1988 H g1 20
(1) Ta (2) % Bl @ SUGY B | IR URT 20 H! SUURT (3) H Seord & b I9H
aftfa fafdre aRRufy & =amarera u=1 20 (1) T8 (2) & FHIN! & A & Avg
JTATT HRA A §HR B Gl © |

gdadt #few § SfeaRad uRT 35, TRPICH T4 [0S ARDILIND Heaeudl Jae
1985 (16,/1985) B Ug Scoi@+Ig B | S99 WRAad ¥ A0 |IRE g~ 4 Wpd
Tl gRT YA Ual @1 fAemiiet gR1 Ul T 8, O’ S YRl Bl HUATBR
Ifgal @ fvg Il IR 990 & YR & Iued] & ARFafa B g

gR] 35 39 UPR B :

35:- Presumption of culpable mental state-

(1) In any prosecution for an offence under this Act which requires a culpable
mental state of the accused the court shall presume the existence of such
mental state but it shall be a defence for the accused to prove the fact that
he had no such mental state with respect to the act charged as an offence
in that prosecution.

Explanation- In this section “culpable mental state” includes intention,
motive, knowledge of a fact and belief in or reason to believe, a fact.

(2) For the purpose of this section, a fact is said to be proved only when the
court believes it to exist beyond a reasonable doubt and not merely when
its existence is established by a preponderance of probability.

SUYI IUEY HRAAY & ATAA D) TR H wifia e adwg Ao &
e rfafrafad gui

BISTER] YRVl § AT 3RY A 9 HA™ B JUATaR Ferm & aifgaa fafs
2 3R 3l Ao W aft @ ofd 9% 7 Tan aren Wed @1 IR W b a8
TG B FHEE PR & 39D |ieg 4, Iged 79 @ R ([(@grs v Somed
S19e) AMYT R ARG 3Ry & T AR JIfFgaa @ A y=ifdg ax= & forg
g |t qe i e € | et &1 a6 afoE @ faeg s R
HA™ AR 89 W A T Hgd @ 9R Frefafed Rt @ aacg sea @
ST |

(1) WY A B3 F9@ I g9@ FeT TR Ta b1 |

(@) orfgad = [T T=@ T I99 WeT U fHar 7|

TR &, AWGga R g§ S 76 8 fF ' ol Aeifar wfdg a ek 39
Bq IS B Teg B W B g SiR/ A1 39 F919 B YA PR B g B
Tl T SR PE ey |
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29.

30.

31.
32.

33.

34.

35.

U qrad H, AMAISH ARIY P AT FieT & 01 R JAAGER ThT ¥ W Aifed b
(res fagrs U AoHad S19¢) (W ¥y . vAvy angaR 1941 3erErae 402) |
g1 35 (2) U9 € @ TH Tae 1985) H “Wme=q 3% yrafaferd)y” (arferasmeaan @
TeIdT) P Seoid a1 § | ARAT <aTerdl § U IR 39 U &1 G4 S GHRol
H UEHRI TR G B ¥R IS & I Y A S w9 F A1 5, (@@ Jemage
fa. Sl gamganz 1969 A.4. 151) @ THA IR T FAE B Afga g1 a7
105 Hieg g # IfealRad ARl &1 & SoM @ 919 IR Jua |eg &
gIfeqe qam & forg Al 9amn | kg U1 35 (2) W 39 P! Bl Ui o
SR g HEl T 2 b afge affa aeg @ giicgad vt @ w wifed @R |

ara: fady sl & siia fifda sl & forg a8 ey it are @1 9@
® YR & SUeY & b &, HS FANH IR e F HHGYA AR oATHT AT
MRy |

(4)
9 WM R JFRYad Hag d M D G W TS ST FHEH 811 |

froras Q. fRamee gew =g (1991) 1 TH.HIA). 286 & HfSHT F. 4 3R 5 #
IRRUfT H1eg & e & RIgrl IR THY STAd: HIed 6 § Hel 747 ¢
“It is necessary to distinguish between facts which may be called primary or
basic facts on the one hand and inferences of facts to be drawn from them, on
the other. In regard to the proof of basic or primary facts, the court has to judge
the evidence in the ordinary way and in appreciation of the evidence in proof of
those basic or primary facts, there is no scope for the application of the doc-
trine of benefit of doubt. The court has to consider the evidence and decide
whether the evidence proves a particular fact or not. Whether that fact leads to
the inference of the guilt of the accused or not is another aspect and in dealing
with this aspect of the problem the doctrine of benefit would apply and an infer-
ence of guilt can be drawn only if the proved facts are inconsistent with the
innocence of the accused and are consistent only with his guilt.

gdadi FHfSH1 § Iga 3 B Ao a9 B UeH B 1% Ig HU fAfed v & A
3T ® 3R aft U et €1 FAaral o |dd @1 YT B Hag BT AW Sd) S
QYER FRAT AR | _

3ra: faarers deg & wifta a1 IR—ufig &3 @ fog @ 18 vy we ) e
39 faarere o & fawa # 71 df 78 S < & Yan faarers g wfeq genm o 1,
I8 or f& Vo fRares g afea & 78 gon |

R AT Yol e Pl AN SRAPR B b qod I Y8 BEDY YHGEI T8l
g1 Gl {6 98 99 e B IR A AMYF P WI® P @ ol 2 AR FH AR
W I Geg B i e B Argar B (AP @) <9 @1 AR arg 7@ |
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36. i aifrgad @1 W &1 A 3 @1 frgra daa fFrefead aRRefoat § s eran
2| PRI Tue Wied ¥ |Ifd qedl B YR 7 T4 gY S A (FTHR)
¥ el 75 Rl & R W e | feeT wR B g aRRufadl 4
JRY B W aad arfed B # iR afiged @) Aiffar @ g gl @ 3R Swa
et &1 sa wfed @ 8| aft rarerd 39 el w) uge 6 gaii srgfaa
aRRR & aTas[E IR &1 3 T@ a1 GRf & d1ex %8 M1 & 3R/ T1 S
qavE T8 gfrga Ty ® 6 sfgem @ Ram #1E e afdm g™ s9
JIRY B fBY S B GHIEAT B R TE A S A, A AATerd B Gl & b
37 aRRefEl § afged & |38 &1 AW PR I Qg fbar S B

(5)

37. ghwee 3 &g fofdl § g8 arawen @ @ 5 gimer ok S ey o a9
TEd WIeT B HeAiHd @ forg Rre ufthan 3 ek S Hied | o avE & dRv
FBTaaR I7! MR AFHR dedl W ¥ ave, 3R e we &, fFrpd fFarerd 8-
31 figall W 9o faofy orfiRer =mTe™l R THFORS 6 &1 AN Il F,
FRY AT W PIS aead] 761 ¢ [P 9 U FHE UK 16T D JAih Dl
gedl R fepY ¢, g9g AU W GHHBIC AR STl o 3 ot a9erg
g

38. IIERY @ forg, & =raEhe @ ¥ N gereraw 3.9cnyey Wy (VTSR
1960 Uw.#1.) 195 @} BfSHr 8 H Tl & |

“Learned counsel for the appellant cited before us a number of reported
decisions of this court bearing on the appreciation of circumstantial evi-
dence. We need not refer to those authorities. It is enough to say that
decisions even of the highest court on questions which are essentially
questions of facts, cannot be cited as precedents governing the decision
of other cases which must rest in the ultimate analysis upon their own
particular facts. The general principles governing appreciation of circum-
stantial evidence are well-established and beyond doubt or controversy.
The more difficult question is one of applying those principles to the facts
and circumstances of a particular case coming before the court. That ques-
tion has to be determined by the court as and when it arises with refer-
ence to the particular facts and circumstances of that individual case. It
is no use, therefore, appealing to precedents in such matters. No case on.
facts can be on all fours with those of another. Therefore, it will serve no
useful purpose to decide this case with reference to the decisions of the
court in previous cases. (Emphasis supplied).

39. #vIflE 2. gone Wy (T.3ME.3R. 1975 GHiA®BIE 246) ¥ A =i @ 9 ¥
BfEP1 32 § YT HET T ¢
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40.

41.

42.

32. In the context of what value should be attached to the statements of the
witnesses examined in this case our attention has been invited by the
learned counsel for the appellants to a numbers of authorities. We have
refrained from referring to those authorities because in our opinion refer-
ence to those authorities is rather misplaced. The face of the present
case like every other criminal case depends upon its own facts and
the intrinsic worth of the evidence adduced in the case rather than
what was said about the evidence of witnesses in other decided cases
in the context of facts of those cases. The question of credibility of a
witness has primarily to be decided by referring to his evidence and
finding out as to how the witness has fared in cross-examination and
what impression is created by his evidence taken in the context of
the other facts of the case. Criminal cases can not be put in a straight-
jacket. Though there may be similarity between the facts of some cases,
there would always be shades of difference and quite often that difference
may prove to be crucial. The same can also be said about the evidence
adduced in one case and that produced in another” (Emphasis supplied)

Sy vl & Suga $UF S Hed @ 918 I8 Fardl 141 % i =g ol | e
TRE P FETIA & O HH B

“Decided cases can be of help if there be a question of law like the admissi-
bility of evidence. Likewise decided cases can be of help if the question
be about the applicability of some general rule of evidence e. g. the weight
to be attached to the evidence of an accomplice. (Emphasis supplied)

AT A R T8 haeRl gEdl o |

This apart, reference to decided cases hardly seems apposite when the ques-
tion before the court is whether the evidence of a particular witness should
or should not be accepted (Emphasis supplied).

Sudaa =g ol d ga-fAofal @ st &1 Sua 9 @ wavor | adi & e
W Uga @ Y TFeRS TE g O B BRYI Pl IG$ 1. ITRURLY TN
(TSR 1981 FUHPIC TS 559) & HfSH 5 & HAA H IR W FHal ¢ |
AT A Pel

4= but counsel cited a decision of this court in Pratap Misra Vs.
State of Orissa, AIR 1977 SC (1307) and urged that absence of injuries
on the person of the victim was fatal to the prosecution and that corrobo-
rative evidence was an imperative component of judicial credence in rape
cases.

5. We do not agree. For one thing, Pratap Misra’s case (Supra) laid down no
inflexible axiom of law on either point. The facts and circumstances of-
ten vary from case to case. The crime situation and myriad psychic
factors, social conditions and people’s lifestyle may fluctuate and
so rules of prudence relevant in one fact-situation may be inept in
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43.

44.

45.

46.

another. We cannot accept the argument that regardless of the specific
circumstances of a crime and criminal milieu, some strands of probative
reasoning which appealed to a Bench in one reported decision must me-
chanically be extended to other cases. Corroboration as a condition for
judicial reliance on the testimony of a prosecutrix is not a matter of law,
but a guidance of prudence under given cirmustances. Indeed from place
to place, from age to age, from varying lifestyles and behavioural
complexes, inferences from a given set of facts, oral and circum-
stantial, may have to be drawn not with dead uniformity but realistic
diversity test rigidity in the shape of rule of law in this area be intro-
duced through a new type of presidential tyranny. (Emphasis supplied)

W e[ e fb Iudad fAofal 4 <t 78 argwensii | iR <gTEdl @1 I8 Be A8
fael 8 f& 9 gwae ok S <raredl & foil 4 gfqufed wea—qeaed &
gl &1 98 AA, T IAD) ATEM, F TBR N < | o 3 g iRy
YRATAA R §GTHRD &, W I A Feg TR (9 39 AR T g qaafed |
faaR R AU B AP ST qTl BRUN BT IJTATHR AU DI Wprd, dedi & fApst
W Uga & oy, @A €

T8 R F§ A1 FHEA B oal & [ wEnng wow 3. e TR e
(T3mF3e 1984 vH.¥l. g 63) 3 FHfSH 15 H T8 H&l T ¥ |

“It is well-settled that a plea of alibi must be proved with absolute certainty, so

as to completely exclude the possibility of the presence of the person con-
cerned at the place of occurrence.

Y8 AT BT U UR & 3l el Tl R qRAPRSD § |

39 T¥E, FHIRY ey qedi $1 |ifda a1 R—wifad av @ o g wew @
HATH YSIAT J6Y b GIREHIVN Bl qTHR AT 314, AJ9a IR T gfe |, Haral
3R qgd @ 9RI @ AT Suet aur gimee AR eEerel @ ol @ wenrfig
qIed B b b RIgrl & b § qea) R, =—ud BRoll § gl frsed
o & forg waT g |

Tl B e B Jeaied # frefeied sl W fER s @Ry | a9
e 3Ry SRTaSl § URgd gedial O UIIOKIE B @ g9E geT ¥, R/
fore uet @1 - el R 9% fER & 9., I Ue 9 &1 R @ A
BT UTT I R, A S RS ST G111 8?7 71 e gaRel B g
Tl W Al Wil @ A ST W SRl 87 1 e Afrwraa | Fe @
1 ST 97 SE 87 a1 Wit 3 e ¥ Rasg € alR/ a1 AR weer 9
R T 2 AR T ITGF AR RSP e B AT IS B 379 B RgaAg
el A B oY vt SR el 8?7 R oe Wied @ @ued § B Wied  aiv Iy
g, O 1 98 TS e TANHIGRD 87
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47.

48.

49.

50.

51.

52.

Suga T R AR 79 & 99y =rarerdl & a8 qifde o e @ 16 9 wieg
@ ER R Ry 9 o frepsl 9@ ugzn @ ugat 99 fwpel @ forg wew w
ek BRoN Bl faffed savg # H®ifd 59 IR @1 Aol § Seorg R
AT TR B R R TREAGRS 2 |

(6)
gdad! Gl BIEH1eA B axg AN P A AR BIoeN) @ fER (gre) @R
¥R 96 WHUH. B IAqd UK FA Erarh die iR ORT 374 (3) IUH. B I
ANRE & fAwg @ T2 Ad § AeI—FHAIUT AR Fey Jeurha B gfhanali §
HAM ®Y § AT B 2
W] 9UH S e H ge aRRUfEl 4 wen phevd 9 e [ouied @
favr—a=l 4 dqud, ® SnfAfE @& fawg & onfia 4 go oRRfE 4 ey
FHALA T Hed TP B AWR &7 # 9o ST & G 2 | gl g7 v
R AR aws § |

(7)
Ugel <ram el Y of | ue Ear i ¥ arfienelt wR a8 yRf¥e ¥R IEdr § 5
g8 qa1q & rdremei= fAvia e B | 3ravg afe ardrenedf sraax fem @) Y 989 T8

FRAT T 989 I Q THR BAT B, A el Iy A1ey W R By A e
WIRS HR Gl & |

Ife Ry <rared & ol § adl &1 e | e A fiel, & wfard s
# w9 TE, 9o ST FHH AN (IS B g S 8, O e @)y |
e 3R gar R & A fEre = ¥ fd, ® 9ard) daa
s @ fa%g orfla &xal § a1 1dia <Ay B dadt prad | a6y
B HHA—GYT AR TRTHT BIAT TS |

ael 4 BOigR AR TAMAER TR §IF U4 Tha U B AR A9 §Y, Fasgen
B R¥h 41| HoieR ¥ & vg odfia 781 a1 8, R THMAER I Fa B |
U g9 ¥, ardiel ATed 39 YQR1 B WIed BT qegipd A8 B, e Hey
$ac] BOGR B JAfdad AR F B AdA TG TAMAIR B AR HJ
HeiOd qeal ¥ Gaftd |ieg b1 8 HHeY AR edid B |

8

gRI 374 (3) TUH. B 3qia aufifg & fIvg @1 T8 i # sifrgad srawx e
R 989 BRH A 711 PR & AT §HR PR < A1 URIY W 989 &, a1 Rafadi § a9

) i AT BT g8 R 2 b a8 G0l |ieg &1 HHeyH R Wod wU |/

e PR Te < 6 ofify @@ 8 SR Al 98 39 frepd R 7€l ugTan o s9
ardrenefl @ aread HRAT TS |
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53.

54.

55.

56.

57

58.

Ife uig iR e AWMl R YR &S Hied &) URT 149 & 3fciid, A1 &I 3R
e Ifigel @ fieg g1 34, 109, 114, 120—d (NS H) & FEIA A ARAA
IR B AR BT fFAR 81, R AT URT 149 dTd YHRVT § Hael &l Afgadi
B ARAA ARY B fQ SRAg SERIT A1 9RT 34, 109, 114, 120 I B! FeIdA |
IR AR TR & oy B AW B ARAg B A9 WG| B T
R IR Wl <reRig Sifgad aRT 374 (3) B iid onfiel v € | Tt Rerfy # ardfier
TATHT B AeT HHIYA AR qeATHa B a1 WAl 57

U ol A SEfIRY WISEN] AT gR1 avgdd gl @ v d Ry e
AR 99 Frpel & forg Ry Rl & FEUA @1 o i Faad 9yl e @
HHTEA AR JedIdHa W W3 1 A B &1 ¢ | el rarerg v e < e
g f& iRy <Imare & e Affgadl @ uat ¥ Ry fsed ok o farg Ry
PR T & | el RTerd Qyqad Iigad) @ f[a%g AerRo Ul Suufed & |
& f& 9 M Sl e O & urH 9, 3R U Suufcadl @ waTe H, andie FR arel
I B fIwg TS Fed P HAIYA R TP IR SAD! QTG BRIA IE
Fopdl 2| @d F1off IB guca R wg dome g 1991 (1) THARA 519)
IFT YHRY H GARIE @) T S AWY S foly AoMRiE W) 9RT 302 W& qen
I Aol g1l TR URT 302/34 P I IRY T T |

3 eI, |IfE & AR Fff & Fu B IR B FARE A TS R T e
IFD S W AN 38 | TR 7 Faiie @ R W= gm0y 7)1 @ gaiis R g
R F12f) 1 AR & M B 918 R AR qoiE 3§ GARIE B T4 & 1y Huront
¥ 1-1 dc UgTTE | GARIE SRUdrd § AR A7 | Sae) T & AR R arel!
e goTaTas off | IR Al | §Y Y99 UaTE IR 6eH 9§ 9 &% |

TS F Tl B Tellad B T )1 & oy 9919 |ieg & | Sudaa a6y &
3eaw B faaRer = 7 $E {6 T9RiE B o1 BEr T B, W S Fef
% fIeg & 98 3 WeR BRI gRT 302 S IJId QT ST |

IS 7 dOIRiE B AV @ ey @ fawg ordia el &1 | wef 71 ol Swfify
% fawg ST e | ofia &1 | STa T - graxiie f3. Uoie I (QarsarR
1962 THIMN.1211) TR AERT B §U GO Aed P JHedd B Hel (& famo
AT BT AoRE B Ry ogvm &1 ey Yol o | S=a e J &
As is clear from the prosecution case, the appellant along with Tejasing at-
tacked the deceased sharing common intention in a planned manner with deadly
weapons like kripans and the injuries given on his person were on the vital. It is
thus obvipus that from what has been stated above that we are unable to agree
with the finding recorded by the learned trial Judge that Tejasing was falsely
implicated in the case.

=g AT | 1) B Qg B URT 302 @ 9T oRT 302/34 B 3iad
geoAdy I9d! A @RS B |
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59. st A gHPIE H i B | FWHDIC A 3w oty greft 3. gomavrew 1991 (1)

60.

61.

vwidfl 519) 4 gefafig 3. Jorvra (vemgame 1977 va.¥. 710, (1976) 4 va.¥H.
. 640 Yexfle 3. gumg Iy, TSR 1962 TW.¥. 1211 & awensii &
U GREDIV U BY, HISHI 10 H GRIE & AWl H &1 TIRAT P Iooid
R BE,

Para 10- These observations indicate that the High Court is entitled to evaluate
the prosecution case and arrive at its own conclusion. Such assessment is for
the limited purpose of determining whether the infirmity which led to the acquit-
tal of one of the accused persons could be availed of by the other accused who
had been convicted. On re-examination of the evidence the appellate court is
free to reach its own conclusion which may be contrary to the one reached by
the trial court while acquitting the co-accused. It can certainly come to an inde-
pendent finding that evidence against the acquitted co-accused was satisfac-
tory and would not have been discarded. On the basis of such finding the ap-
pellate court does not proceed to disturb the order of acquittal which has be-
come final. It can certainly consider the impact of its conclusion on the case of
the appellant before it. if on the evidence the High Court can unmistakably
arrive at the conclusion that the appellant and acquitted person had acted in
furtherance of their common intention, the conviction of the appellant with the
aid of section 34 is legal. It would be a travesty of justice if no conviction can be
founded with the aid of section 34, not withstanding that the acquitted person
was in fact one of the participants in the offence.................
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EXAMINATION OF ACCUSED UNDER SECTION 313 CR.RC.
- OBJECT AND PROCEDURE

A.K. SAXENA
Director

OBJECT

The provision of examination of accused under Section 313 Cr.P.C. is based on
the principle involved in the maxim “Audi Alteram Partem”. It expresses an el-
ementary rule of fairness that no person should be condemned unheard. This sec-
tion is meant to enable the accused to explain the circumstances appearing in the
evidence against him. The provision of this section does not infringe the Article 20
(3) of the Constitution of India because the section does not convert the accused
into a witness. The provision is mainly intended to benefit the accused. The accused
may place some evidence or may explain some circumstances in support of his de-
fence at the time of his examination. It is an important provision which cannot be
ignored by the Courts. Even the conviction can be found upon confession/admis-
sions of guilt made by the accused at the stage of making statements under Section
313 Cr.P.C. This indicates the importance of the provision.

MANDATORY PROVISIONS
Section 313 (1) (b) Cr.P.C. provides :

“In every inquiry or trial, for the purpose of enabling the accused personally to
explain any circumstances appearing in the evidence against him, the Court.

(a) XXXXXXX

(b) = shall, after the witnesses for the prosecution have been examined and
before he is called on for his defence, question him generally on the case:

Provided that in a summons-case, where the Court has dispensed with the
personal attendance of the accused, it may also dispense with his examination un-
der Clause (b)".

In plain words it can be said that in cases other than the summons-case, if the
Court has dispensed with the personal attendance of the accused, the Court cannot
dispense with the examination of accused under Clause (b). The provisions are
mandatory irrespective of how weak or scanty the prosecution evidence was in that
respect. The relevant principle has been laid down in a case of State of Maharashtra
Vs. Sukhdev Singh Alias Sukha and others, (1992) 3 SCC 700 and it has been
held in this case as follows :

“Section 313 embodies the fundamental principle of fairness based on the maxim
audi alteram partem. The purpose of the examination of the accused under
section 313 is to give the accused an opportunity to explain the incriminating
material which has surfaced on record. The stage of examination of the ac-
cused under clause (b) of sub-section (1) of Section 313 is reached only after
the witnesses for the prosecution have been examined and before the accused
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is called on to enter upon his defence. The trial Judge is not expected before he
examines the accused under section 313 of the Code, to sift the evidence and
pronounce on whether or not he would accept the evidence regarding any in-
criminating material to determine whether or not to examine the accused on
that material. To do so we would be to pre-judge the evidence without hearing
the prosecution under section 314 of the Code. The words “shall question him”
clearly bring out the mandatory character of the clause and cast an imperative
duty on the court and confer a corresponding right on the accused to an oppor-
tunity to offer his explanation for such incriminating material appearing against
him. Therefore, no matter how weak or scanty the prosecution evidence is in
regard to a certain incriminating material, it is the duty of the Court to examine
the accused and seek his explanation thereon. It is only after that stage is over
that the oral arguments have to be heard before the judgment is rendered. It is
only where the Court finds that no incriminating material has surfaced that the
accused may not be examined under section 313 of the Code. If there is mate-
rial against the accused he must be examined.”

PROCEDURE

The questions for examination of accused should be prepared carefully. The
Judge or Magistrate should have the provisions of rules 161 to 168 of Rules & Or-
ders (Criminal) in his mind before preparing the questions on the basis of evidence
produced by the prosecution. Each and every accused should be examined sepa-
rately and the statement shall be signed by the accused.

The examination of accused is not mere idle formality and therefore, the ques-
tions which may be put to accused should not be long, complicated or confusing and
he should be examined in regard to all incriminating circumstances brought out
against him in the prosecution evidence. Each question must be relating to indi-
vidual circumstances. The accused must not be cross-examined during his exami-
nation and before recording his statement, no oath should be administered to him.
The answers given by one accused during his examination cannot be used against
his co-accused.

If the charge has been amended or new charge has been framed and no fur-
ther prosecution evidence was adduced after that, then further examination of ac-
cused is not required but when after examining the accused if a witness is called and
examined or re-examined, then it is the duty of the Court to examine the accused,
further.

From the above discussion it is clear that the examination of accused under
Section 313 is not mere formality. Hon’ble the High Court of Madhya Pradesh has
held in a case Raju alias Rajendra Prasad Vs. State of M.P., 2002 (3) MPLJ 277
that mere giving the name and number of documents, is not sufficient in ac-
cused statement because on the basis of which accused would not be able to
understand the contents and its effect and it certainly causes prejudice to him.
The citations AIR 1984 SC 1622 (Sharad Birdhichand Sarda Vs. State of
Maharashtra). AIR 1978 SC 315 (State of Himachal Pradesh Vs. Wazir Chand

JOTI JOURNAL - OCTOBER 2002- PART | 49



and others). AIR 1976 SC 2140 (Harnam Singh Vs. State (Delhi Administration),
AIR 1992 SC 2100 (State of Maharashtra Vs. Sukhdeo Singh and others) were
also relied on in this case.

Sometimes a question arises before the Courts that the accused of a case
other than a summons case who is exempted from personal appearance is not present
or is unable to remain present in the Court, how can he be examined under Section
313. This important question with some examples of exigencies has been dealt with
by Hon’ble the Supreme Court in a case Basavaraj R. Patil and others Vs. State of
Karnataka and others, AIR 2000 SC 3214. | must reproduce the para 21 to 27 of
this judgment to show how can a Court dealt with the situation when such type of
exceptional exigencies come before the Court.

“21. But the situation to be considered now is whether, with the revolutionary change
in technology of communication and transmission and the marked improve-
ment in facilities for legal aid in the country, is it necessary that in all cases, the
accused must answer, by personally remaining present in Court. We clarify that
this is the requirement and would be the general rule. However, if remaining
present involves undue hardship and large expense, could the Court not allevi-
ate the difficulties. If the Court holds the view that the situation in which he
made such a plea is genuine, should the court say that he has no escape but
he must undergo all the tribulations and hardships and answer such questions
personally presenting himself in Court. If there are other accused in the same
case, and the Court has already completed their questioning, should they too
wait for long without their case reaching finality, or without registering further
progress of their trial until their co-accused is able to attend the Court person-
ally and answer the Court questions? Why should a criminal court be rendered
helpless in such a situation?

22. The one category of offences which in specifically exempted from the rigour of
section 313 (1) (b) of the Code is “Summons cases”. It must be remembered
that every case in which the offence triable is punishable with imprisonment for
a term not exceeding two years is a “summons case”. Thus, all other offences
generally belong to a different category altogether among which are included
offences punishable with varying sentences from imprisonment for three years
up to imprisonment for life and even right up to death penalty. Hence there are
several offences in that category which are far less serious in gravity compared
with grave and very grave offences. Even in cases involving less serious of-
fences, cannot the Court extend a helping hand to an accused who is placed in
a predicament deserving such a help?

23. Section 243 (1) of the Code enables the accused, who is involved in the trial of
warrant case instituted on police report, to put in any written statement. When
any such statement is filed the court is obliged to make it part of the record of
the case. Even if such case is not instituted on police report the accused has
the same right (vide section 247). Even the accused involved in offences exclu-
sively triable by the Court of Session can also exercise such a right to put in
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24.

25,

26.

27.

written statements (Section 233 (2) of the Code). It is common knowledge that
most of such written statements, if not all, are prepared by the counsel of the
accused. If such written statements can be treated as statements directly ema-
nating from the accused, hook, line and sinker, why not the answers given by
him in the manner set out hereinafter, in special contingencies, be afforded the
same worth.

We think that a pragmatic and humanistic approach is warranted in regard to
such special exigencies. The word “shall” in clause (b) to section 313 (1) of the
Code is to be interpreted as obligatory on the Court and it should be complied
with when it is for the benefit of the accused. But if it works to his great preju-
dice and disadvantage the Court should, in appropriate cases, e.g., if the ac-
cused satisfied the Court that he is unable to reach the venue of the Court,
except by bearing huge expenditure or that he is unable to travel the long jour-
ney due to physical incapacity or some such other hardship relieve him of such
hardship and at the same time adopt a measure to comply with the require-
ments in Section 313 of the Code in a substantial manner. How this could be
achieved?

If the accused (who is already exempted from personally appearing in the Court)
makes an application to the Court praying that he may be allowed to answer the
questions without making his physical presence in Court on account of justify-
ing exigency the Court can pass appropriate orders thereon, provided such
application is accompanied by an affidavit sworn to by the accused himself
containing the following matters : (a) A naration of facts to satisfy the Court of
his real difficulties to be physically present in Court for giving such answers. (b)
An assurance that no prejudice would be caused to him, in any manner, by
dispensing with his personal presence during such questioning. (c) An under-
taking that he would not raise any grievance on that score at any stage of the
case.

If the Court is satisfied of the genuineness of the statements made by the ac-
cused in the said application and affidavit it is open to the Court to supply the
questionnaire to his advocate (containing the questions which the Court might
put to him under Section 313 of the Code) and fix the time within which the
same has to be returned duly answered by the accused together with a prop-
erly authenticated affidavit that those answers were given by the accused him-
self. He should affix his signature on all the sheets of the answered question-
naire. However, if he does not wish to give any answer to any of the questions
he is free to indicate that fact at the appropriate place in the questionnaire (as
a matter of precatuion the Court may keep photocopy or carbon copy of the
questionnaire before it is supplied to the accused for answers). If the accused
fails to return the questionnaire duly answered as aforesaid within the time or
extended time granted by the Court, he shall forfeit his right to seek personal
exemption from Court during such questioning.

In our opinion, if the above course is adopted in exceptional exigency it would
not violate the legislative intent envisaged in Section 313 of the Code.”
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We should always have in our mind that the provision under Section 313 (1) (b)
is mandatory and that has to be complied with in each case other than a summons
case but mode of recording of the answers of the accused whose personal attend-
ance has been dispensed with, may vary according to exceptional exigencies but if
no exceptional exigency exists at the stage of examination of accused, then the
accused must remain present in the Court to answer the questions put to him. It is
the duty of the Court to find out that any exceptional exigency exists or not?

EXAMINATION OF DEAF & DUMB ACCUSED :

At times a question arises that how can a deaf and dumb accused be examined
under section 313 of the Code? We have to examine this question on the basis of
various aspects. the provisions of Cr.P.C. are silent regarding deaf and dumb per-
sons. The principles laid down in case of In re: Beda, AIR 1970 Orissa 3 are rel-
evant in respect of deaf and dumb accused persons. It has been laid down in this
case that when it is alleged in any criminal proceeding that an accused is deaf and
dumb, the Court may proceed with the enquiry or trial, but if should first enquire into
the antecedents of the accused and should also make an endeavour to find out as to
how his friends and close relatives are accustomed to communicate with him in ordi-
nary affairs and record its own conclusions, if necessary, by taking evidence.

The proceedings of enquiry or trial must show that the Magistrate had tried to
see whether it was possible to communicate with the accused. Even the services of
experts may also be taken in this respect. It is necessary to conduct a preliminary
enquiry to ascertain whether the accused is really deaf and dumb. We have to adopt
some means to communicate with the deaf and dumb accused. Although it is a diffi-
cult job but one has to go with it.

We can also take guidance from the above case laws where a deaf and dumb
accused is able to proceed the proceedings then he can be examined with the aid of
his close relatives and friends or even experts. If a deaf and dumb accused is edu-
cated person and is able to note down the answers on questionnaire sheet, then he
can himself write the answers of the questions put to him under Section 313 Cr.P.C.
The examination of deaf and dumb accused is an exceptional exigency and a Judge
or Magistrate can find out the means of his examination on the basis of guidelines
given in the above case ldws.

Thus, we come to the conclusion that the provisions under Section 313 (1) (b)
Cr.P.C. are mandatory for the cases other than summons case and recording of
examination of accused is not mere formality and all precautions must be taken into
account in this respect. The deaf and dumb accused must also be examined under
section 313 (1) (b) as per exigency occurred in each and every case. In summons-
cases, if the accused has been dispensed with his personal attendance, then the
trial court may also dispense with the examination of him but, in other cases the trial
Court has to examine the accused as per provisions of this section and according to
the prevailing exigencies.

®
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COMPUTATION OF COURT FEES IN DECLARATORY SUITS
WITH OR WITHOUT CONSEQUENTIAL RELIEF

By VED PRAKASH
Addl. Director

Section 34 of the Specific Relief Act, 1963 Provides that any person may claim
declaratory relief in respect of one's right or character with or without further relief
depending upon the facts and circumstances of the case. Such further relief may be
a consequential relief or an independent relief. A suit for relief of declaration simplicitor
or in case of a declaratory relief with further relief which is not a consequential relief
requires to be valued differently then a suit in which further relief in the form of
consequential relief has been prayed. Article 17 (iii) of Schedule.ll of the court Fees
Act (hereinafter referred to as ‘the Act’) and section 7 (iv) (c) respectively deal with
such suits. In the former case for declaratory relief plaintiff is required to pay a fixed
court Fees under Art. 17 (iii) of Schedule |l of ‘the Act’ but in the later case the court
fees has to be payed on the value of the relief u/s 7 (iv) (c) of ‘the Act’. In this respect
provisions of section 8 of the Suits Valuation Act, 1887 also come into play which
provide that in suits falling Under Section 7 (iv) (c) (as well as some other provisions
of ‘the Act’). the valuation for the purpose of computation of court Fees shall be the
valuation for the purpose of pecuniary jurisdiction of the Court.

EFFECT OF SECTION 8 OF SUITS VALUATION ACT.

The Apex Court while examining the effect of section 8 of the Suits Valuation
Act in relation to the provisions of Section 7 (iv) of ‘the Act’ has laid down in Sathappa
Chattier Vs. Ramnath Chattier, AIR 1958 SC 245 that valuation for the purpose of
jurisdiction and court fee in cases falling Under Section 7 (iv) of ‘the Act’ shall be the
same and valuation for the purpose of jurisdiction is dependent upon the valuation
for computation of court Fees and not vice-versa.

In the aforesaid legal background it becomes amply clear that in cases falling
under section 7 (iv) (c) of ‘the Act’ the question of payment of court fees in intimately
and inextricably connected with the question of pencuniary jurisdiction of the court.
Therefore, question of determination of court fees all the more becomes important.

In the above context the question which arises for consideration is as to what
should be the basis of determination or computation of Court Fees? In this respect
two basic propositions were laid down by the Apex Court in Sathappa Chattier’s
case (Supra.)

Firstly : the court fees payable on a plaint has to be decided in the light of the
allegations made in the plaint and its decision cannot be influenced either by the
pleas in the written statement or by the final decision of the suit.

Secondly : all the material allegations contained in the plaint should be con-
strued and taken as a whole.

Two more propostions in this respect were further laid down by the Apex Court
in Samsher Singh Vs. Rajendra Prasad, AIR 1973 SC 2384.

Firstly : the question whether the plaintiff's suit will have to fail for failure to ask
for consequential relief is of no concern to the court at that stage.
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Secondly : The court should look into the allegations in the plaint to see what
is the substantative relief that is asked for. Mere astuteness in drafting the plaint will
not be allowed to stand in the way of the court looking at the substance of the relief
asked for.

Thus keeping in view the aforesaid parameters of law the court is required to
determine what is the actual relief claimed by the plaintiff and whether there is a
consequential relief in form of further relief or otherwise hidden behind the apparent
relief claimed in the matter.

“CONSEQUENTIAL RELIEF:”

The expression ‘consequential relief’ has not been defined in ‘the Act’, there-
fore, it should be given its ordinary dictionary meaning. According to Oxford Diction-
ary the word ‘consequential’ means following a result or inference. Word ‘conse-
quential’ need not be confused with the word ‘connected’ which simply means joined
in sequence. A connected relief may or may not be a consequential relief, likewise
further relief as used in Section 34 of Specific Relief Act may or may not be a conse-
quential relief.

Relying on the Apex Court’s decision in Sharmsher Singh (Supra.) it was laid
down by our own High Court in the case of Sabina Vs. Abdul Basit 1997 (i) MPJR.
374 that ‘consequential relief” means a relief which follows the relief of declaration
and which cannot be claimed independent of the declaratory relief. Therefore, it can
safely be said that a relief is consequential if it cannot be granted without the decla-
ration; and whenever this issue comes before the court it ought to be answered in
the light of the foliowing two questions :-

(i) Does the second relief follow as a consequence of declaratory relief?

(i) Supposing the declaratory relief is not granted, does it follow that the plain-
tiff cannot obtain the second relief?

In view of the above, a relief which can be claimed independent of declaration
cannot be categorised as ‘consequential relief’. The legal position may further be
understood in the light of some illustrative cases.

In" Sabina Vs. Md. Abdul Basit (Supra) the plaintiff sued for declaration of title
in respect of immovable property which was in her possession and further for the
relief of perpetual injunction for restraining defendent from interfering in her posses-
sion. The relief of injunction was not found to be a consequential relief because
plaintiff could have claimed injunction simplicitor on the strength of possession with-
out asking for the relief of declaration.

In Ramchabila Vs. Satyanarayan, 1935 ALJ 1319 Plaintiff prayed for follow-
ing two reliefs, claiming them to be independent:

(a) A declaration that the plaintiff had exclusive right to sit at Dadri Mela Ghat,
to have ‘sankalp’ done and to take ‘dan dakshna’ as his right.

(b) A perpectual injunction restraining the defendants from sitting at the ghats
and interfering with the ‘plaintiff's exclusive right of sitting at same ghats.

However, it was held that the relief (b) which was a relief of injunction was a
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consequential relief within the meaning of Section 7 (iv) (c) of ‘the Act’, because it
could not had been allowed without the relief of declaration.

While dealing with the question of the consequential relief, it has further to be
kept in mind that, if declaratory relief alone has been prayed for, the court cannot
superadd a consequential relief which it thinks the plaintiff ought to have prayed for
and treat it as a consequential relief. (see : Bishan Sarup Vs. Musa Mal, AIR 1935
ALi 817 (FB). Likewise, if only a substantive relief is prayed for, it is not upon to a
court to add or read a declaratory relief also into it and treat it as a declaratory relief
with a consequential relief. (See. The vishnu Pratap Sugar Works (P) Ltd. Vs.
Chief Inspector of Stamps U.P., A.LLR. 1968 SC. 102.)

in Vishnu Pratap Sugar Works (P) Ltd. (Supra). Plaintiff Challenged by way
of an injunction suit the impositicn of cess/tax on the ground that the statute under
which the cess/tax were sought to be realised were invalied and void. No declaratory
relief was sought. It was argued on behalf of the State that in substance it was a
case of declaratory relief with an injunction as consequential relief. Rejecting this
plea, the Apex Court held that the suit was for an independent relief of injunction and
the same was not a consequential relief.

The mere fact that the relief prayed has been expressed in a declaratory form
does not necessarily imply that the suit is for a mere declaration and nothing. in
Shamsher Singh (Supra.) the suit was by a Hindu son against his father and the
mortgagee decree holder for a declaration that the mortgage executed by the father
in respect of the Joint Family property was null and void for want of legal necessity
and consideration. The plaintiffs sued for a declaration that the decree obtained by
the defendants against their father was not binding on them. It was held by the Apex
Court that the plaint though couched in a declaratory form, the plaintiffs were really
asking either for setting aside the decree or for consequential relief of injunction
restraining the decree holder from executing the decree, and, therefore, the suit was
covered by Section 7 (iv) (c) of ‘the Act'.

VALUATION OF THE RELIEF

In Sathappa Chattiar (Supra.) the Apex court after considering the scheme of
‘the Act’ regarding computation of Court Fees under Section 7 (iv) enunciated that in
respect of suits falling under section 7 (iv) a departure has been made and liberty
has been given to plaintiff to value his claim for the purpose of the relief claimed.
while the plaintiff is at liberty to value the relief claimed, he cannot be allowed to put
an arbitrary value and if he does so and the Court considers that it is too low or
unreasonable and that it bears no relation to the right litigated, the court may require
the plaintiff to correct the valuation.

Elaborating this point the Apex Court further laid down in Smt. Taradvi Vs.
Thakur Radha Krishna Mahanty (AIR 1987 SC 2085) that no doubt ordinarily valu-
ation put by the plaintiff under Section 7 (iv) (c) of ‘the Act’ has to be accepted, but in
cases where it appears to the Court on a consideration of the facts and circum-
stances of the case that the valuation is arbitrary and unreasonable and plaint has
been demonstratively undervalued, the court can examine the valuation and can
revise the same.
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REAL MONEY VALUE TEST :

No doubt the plaintiff has a discretion to put his own valuation for the relief
sought and he is not required to value the thing affected, and again there may be
cases where the relief claimed may be incapable of valuation having no objective
money value, but where property involved has real money value, then that should be
the valuation of the relief sought. The aforesaid proposition of the law was clearly
laid down in Badrilal Bholaram Vs. State of M.P., 1963 MPLJ 717 (DB). It was
further held in this case that where the relief sought itself has a real money value
then any other value ascribed to it will be arbitrary and unreasonable. Recently in
Subash Chandra Jain Vs. the Chairman, M.P.E.B., Jabalpur 2001 (1) MPJR 22. a
Full Bench of our own High Court approved the aforesaid legal proposition of law.
This was a case for the relief of injunction against disconnection of the power supply
in respect of additional bills amounting to Rs. 2,14,747/- The plaintiff valued the suit
for the relief of injunction for Rs. 600/- and paid Court fees of Rs. 60/- only. It was
held that where plaintiff by mere astuteness in drafting attempts to undervalue the
reliefs then the court has to intervene and while doing so concept of real money
value form intergral part of court inquiry. The plaintiff was held liable to pay Court fee
advalorem on the basis of the demand bill. Earlier pronouncement made in the case
of Jagdish Prasad Vs. M.P.E.B. 1987 MPLJ 452 (contra view) was also expressly
overruled.

The aforesaid proposition of law is in consonance with the view taken by the
Apex Court in M/s.Commercial Aviation and Travel Company Vs. Vimal Pannalal,
AIR 1988 SC 1636 to the effect that where there is an objective standard of valuation
to put a valuation on the relief ignoring such an objective standard, might be demon-
stratively an unreasonable valuation and the Court would be entitled to interfere with
the matter.

‘INJUNCTION’ SUBSTANTIVE RELIEF :

If the relief of injunction is a consequential relief then it has to be valued under
section 7 (iv) (c), of ‘The Act’, but on the other hand if the relief of injunction is not
consequential but independent one then no doubt in respect of declaratory relief a
fixed court fees may be paid under Article 17 (iii) Schedule Il of ‘the Act’ but the
independent or substantive relief of injunction is required to be valued under section
7 (iv) (d) of ‘the Act’ for which same legal parameters are applicable which are appli-
cable in case of section 7 (iv) (c) of ‘the Act’. (See. Mehtab Singh Vs. Manju, 1997
(1) MPJR 252).

‘DECLARATION AND POSSESSION’

In a suit for declaration of title and recovery of possession of immovable prop-
erty, the relief of possession may amount to a consequential relief in some cases or
may not amount in some other cases.

The principle governing such cases is that where right to possession depends
upon the relief of declaration then relief as to declaration will be an essential/main
part of the relief and the relief of possession a consequential relief. But where the
relief of declaration is only illusary or formal or sometimes ancillary to the relief of
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possession then the suit should be treated principally and basically for the relief of
possession. In Purushottam Das Vs. Ulphatrai, AIR 1954 M.B. 17 (DB), the plain-
tiff sought declaration that an alienation of certain joint family property made by his
uncle was not binding on him. Relief of possession was also sought. Relying on the
privy council pronouncement in Bijoy Gopal Vs. Smt. Krishna Devi, 34 Cal 329
(D), it was held that his suit was not one for cancellation of the document of sale, as
he was not a party to the sale deed. As the plaintiff was not bound to have the sale
deed cancelled or declared inoperative before claiming possession of the property,
therefore, the suit was basically for relief of possession and was accordingly liable to
be valued for the purpose of court fees.

SUIT FOR AVOIDING EFFECT OF DECREE/AGREEMENT/
DOCUMENT/ LIABILITY.

The concept of real money value test is also applicable where a person, who is
bound by a decree agreement, instrument or liability wants to avoid its effect. The
legal position on this point was examined in detail by a Full Bench of our own High
Court in Santosh Chandra and other Vs. Gyansunder Bai and other 1970 JLJ
290 (FB) and it was laid down that where a plaintiff is not a party to such a decree,
agreement, instrument or liability and he cannot be deemed to be a representative-
in-interest of the person who is bound by the decree, agreement, instrument or liabil-
ity, he can sue for a declaration simplicitor, provided he is also in possession of the
property. The matter may be different if he is not in possession of the property. In that
event the proviso to section 42 of the Specific Relief Act (old, new Section 34) might
be a bar to the tenability of a suit framed for the relief of declaration simpliciter. But
that would be a different aspect. All the same if the plaintiff is not' bound by that
decree or agreement or liability, and if he is not required to have it set aside, he can
claim to pay Court Fees under any of the subclauses of Article 17 Schedule |l of ‘the
Act'.

L]

POISONING IN INDIA

BY DR. M.P. GOUTAM
Joint Director
F.S.L. Sagar

In India both human poisoning and cattle poisoning are prevalent, and it is a
sad fact that cases of poisoning of all types are increasing day by day.

HUMAN POISONING

This may be suicidal, homicidal, stupefying or accidental. Because of the ease
with which poisons are available and the carelessness with which they are stored,
all types of cases of poisoning are comparatively more common in India than in
advanced countries.

SUICIDAL

The poisons used”fo”r suicidal purposes are : potassium cyanide, hydrocyanic
acid, opium, barbiturates, organo-phosphorus compounds, oxalic acid, oleander, and
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arsenic, according to availability and use in the particular place. Suicide by coal gas
poisoning which is common in advanced countries is not common here.

HOMICIDAL

The poisons used for homicidal purposes are : arsenic, antimony aconite,
organophosphorus compounds, oleander, madar, strychnine; powdered glass, rarely
insulin, and very rarely cultures of disease germs. Opium is some-times used to kill
children.

STUPEFYING

The poisons used for stupefying purposes are: dhatura, bellandonna,
hyoscyamus, cannabis indict, and cigarettes containing arsenic. In advanced coun-
tries and occasionally in India, chloral hydrate mixed with drink is used for
stupefication.

ACCIDENTAL

Accidental poisoning commonly takes place as a result of the carelessness
with which the poisonous and the non-poisonous materiais are stored together. It
may also occur from the remedies used by the quacks, who claim to cure all dis-
eases from common cold to cancer. The injudicious administration of love philters
may be responsible for some cases. On occasions, bites by poisonous animals may
be the sole cause of it. Of late, a number of cases of accidental poisoning have been
reported from the greater use of chemicals in industry and for household purposes.

CATTLE POISONING

This is either accidental or is the action of an enemy desiring to take revenge.
Cattle poisoning is generally resorted to by chamars for the sake of hides. Rarely,
cattle are destroyed by owners when they are useless. Accidental poisoning occurs
when cattle happen to eat material containing poisonous substances, such as madar,
kadvi juar or linseed. The serum of madar contains a crystalline substance known as
gigantin which is a very virulent poison. Kadvi juar contains poisonous glycocide.
The poisons used to destroy cattle are-abrus precatorius, arsenic, yellow oleander
or parathion. Sometimes, aconite, madar, nux vomica seeds and snake venom are
also used. White arsenic is principally used in our country.

CLASSIFICATION OF POISONS

No classification of poisons is entirely satisfactory, a many poisons fall into
more than one group. However the classification given below, according to the. mode
of action of poisons, the poisons are classified in three main group : viz.,

(1) Corrosives
(2) Irritants, and
(8) Neurotics.
CORROSIVES
A corrosive poison is simply a highly active irritant and = . only produces in-

-l

flammation but also actual ulceration of {5g fissues. This group consists of strong
acid and strona alk=lics These include mineral acids, such as sulphuric acid, nitric
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acid, hydrochloric acid; organic acids, such as oxalic acid, carbolic acid; vegetable
acid & for example, hydrocyanic acid; and concentrate alkalies, such as caustic soda,
caustic potash, and carbonates of ammonium, sodium. and potassium.

IRRITANTS

Irritant poisons produce symptoms of pain in the abdomen, vomiting and purg-
ing. The postmortem appearances are usually evident to the naked eye and show
redness or ulceration of the gastrointestinal tract. This group consists of inorganic,
organic, and mechanical substance. Corrosives in diiute solutions act as irritants.

INORGANIC :

The inorganic subgroup consists of nonmetallic and metallic poisons. The non-
metallic poisons include phosphorus, chlorine, bromine, iodine, and boron. The me-
tallic poisons include arsenic, antimony, mercury, copper, lead, thallium, zinc, bis-
muth, iron, tin, and silver.

ORGANIC :

The organic subgroup consists of vegetable and animal poisons. The vegeta-
ble poisons include-castor oil seeds, croton oil, abrus precatorius, colocynth, ergot,
marking nut, madar, and aloes. The animal poisons include cantharides, snakes,
scorpions, spiders, and poisonous insects.

MECHANICAL :

The mechanical subgroup includes powdered glass, chopped hair, dried sponge,
and diamond dust.

NEUROTICS

Neurotic poisons act chiefly on the nervous system. though some neurotics
have a local irritant action. They act after absorption, and even though greatly di-
luted with water still exert their poisonous effects. All alkaloidal poisons fall into this
group. The chief symptoms in general are usually headache, drowsiness, giddiness,
delirium, stupor, coma, and sometimes convulsions or paralysis, though individual
poisons may have characteristic effects. Postmortem examination usually shows no
naked eye effects on the organs, and the cause of poisoning has to be inferred from
the history and symptoms or from the result of analysis of the organs. This group
consists of poisons which have specific action on the cerebrum, spinal cord, and
peripheral nerves, and also on heart and lungs.

CEREBRAL :

The poisons acting on the cerebrum may have a somniferous, inebriant or
deliriant effect. The somniferous poisons include opium and its alkaloids; the inebriant
ones include alcohol, anaesthetics (ether, chloroform), sedatives and hypnotics
(chloral hydrate, barbiturates, fuels (petroleum, kerosene, naphtha), and insecticides,
(organophosphorus compounds, chloro-compounds, and coal-tar insecticide, naph-
thalene); while the deliriant ones include dhatura, belladonna, hyoscyamus, canna-
bis indica, and cocaine.
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SPINAL :
The poisons acting on the spinal cord include nux vomica and its alkaloids, and
gelsemium. :

PERIPHERAL :
The poisons acting on the peripheral nerves include conium, and curare.

CARDIAC :
The poisons acting on the heart include aconite, digitalis, oleander and tobacco.

ASPHYXIANTS :

The poisons acting on lungs include irrespirable gases, such as coal gas, car-

bon monoxide, sewer gas, and war gases.
L]

THE FAMILY COURTS

K.K. BHARADWAJ
Presiding Judge
Family Court, Jabalpur

Just a few months before in the month of May-June 2002 seven Family Courts
have started functioning in the State of Madhya Pradesh in the Municipal limits of
Jabalpur, Bhopal, Sagar, Indore, Ujjain, Gwalior, Rewa. This article is an attempt to
give an introduction of the aims and objects of establishing Family Courts, the juris-
diction of the Family Court, and the role to be played by the Family Courts Judges.

AIMS AND OBJECTS OF THE FAMILY COURTS

The preamble to the Family Court Act 1984 is significant to understand the
aims and object behind the establishment of Family Courts, which | quote below :

“An Act to provide for the establishment of Family Courts with a view to
promote conciliation in, and secure speedy settlement of disputes relating
to marriage and family affairs and for matters connected therewith.”

The preamble, thus, suggests that the Family Courts should (i) promote concili-
ation between the spouse and (ii) endeavour settiement of disputes between spouse
and this should be done expeditiously..The preamble also reflects that this legisla-
tion is made in public interest i.e. to protect and preserve the institution of marriage
and to promote the welfare of children. Every spouse and their children are the con-
stituents of the society and the growth of a healthy society depends on the harmoni-
ous relationship of the family members. The famous British author A.J. Cronin said
“Through centuries the family has taken the foremost place not only in safeguarding
of morality, but in the evolution of human culture. Whenever the family flourishes in a
state of vigour and unity, there will be found a strong and sound society.

JURISDICTION OF FAMILY COURTS

Explanation to Section 7 (1) of the Family Courts Act, 1984 provides that the
Family Courts shall have jurisdiction in respect of suits or proceedings between par-
ties to the marriage (i) for a decree of nullity of marriage (ii) restitution of conjugal
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rights (iii) judicial separation (iv) validity of marriage (v) matrimonial status of any
person (vi) disputes regarding properties of either of the parties or joint property (vii)
for injunction arising out of marital relations (viii) legitimacy of any person (ix) for
maintenance (x) guardianship or custody of, or access to, any minor.

In view of the provisions contained in section 8 the Family Court has exclusive
jurisdiction in respect of the matters shown in section 7 (1) explanation (a) to (g) and
proceedings under chapter IX of the Criminal Procedure Code, which deals with
maintenance proceedings.

After the establishment of the Family Courts all the suits of the nature shown in
explanation to section 7 (1) and all the proceedings under chapter IX of the Code of
Criminal Procedure stood transferred to Family Court of the places concerned. This
includes all the pending executions. Now the civil court and magistrates have ceased
to exercise jurisdictions in respect of these suits and proceedings.

The Family Courts do not have jurisdiction in respect of proceedings under the
Muslim Woman (Protection of rights on divorce) Act, 1986 because the legislature
has not conferred jurisdiction upon Family Court under sub-section (2) of section 7
of the Family Courts Act. Hence the jurisdiction of the Judicial Magistrate First Class
continues in respect of the proceeding under the Muslim Woman (Protection of rights
on divorce) Act, 1986. Shakinabai Vs. Fakruddin, Il (1999) DMC 576 (MP) and
Karim Abdul Rahman Shaikh Vs. Shehnaz Karim Shaikh, Il (2000) DMC 634 (FB)
(Bom).

THE JUDGE OF THE FAMILY COURT

Family Disputes arise between spouses mostly due to lack of understanding,
financial constrainsts, dubious characters, cruel natures, egoistic temperaments and
such other factors. If a mediator tactfully and convincingly deals with the problem the
parties may reconcile and forget the disputes by adjusting themselves. This endeav-
our is required to be made by the Judge of the Family Court assuming himself the
role of the mediator and well-wisher than as a Judge of a Court. Viewed with this
angle, the proceedings in the Family Courts are of informal nature. The Judge of the
Family Court has to assist and persuade the parties in arriving at an amicable settle-
ment as a person interested in the welfare of the parties (Mohd. Sharif Vs. Nasrini,
A.lLR. 1996 Rajsthan 23 and Dr. Sini Vs. Suresh Jyoti A.LR. 1996 Keral 160). At
the same tine the Family Court is not expected to act in a biased manner. (Anita
Laxmi N. Singh Vs. Laxmi Narayan Singh, A.l.R. 1992 S.C. 1148).

Section 4 sub-section (2) of the Family Courts Act lays down that the Judge of
the Family Court will be designated “Principal Judge” and any other Judge/Judges of
additional Family Courts will be designated as “Additional Principal Judge”. The State
of M.P. and the High Court of M.P. has, however, posted District Judges with Super
Time Scale to be the “Presiding Officer” of the Family Courts, (This needs correction
in keeping with the legal position mentioned above).

According to section 4 sub-section (5) of the Family Courts Act the age of re-
tirement of Family Court Judge is 62 years. There is no provision of revision or ap-
peal against the interlocutory orders of the Family Courts and the appeal against the
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final orders are to be heard by two Judges of the High Court. Thus, it appears that
the Family Court Judge occupies a place equivalent to the member of a Tribunal.

The legislative intent in posting the senior District Judges to preside over the
Family Court appears to be that the Judge should have enough experience in set-
tling disputes by conciliation and counselling and this should be reflected in each
stage of proceedings, orders and judgments of the Family Courts. He should have
an ideal family background, wordily wisdom and practical approach to the problems.
He should have the quality of a well-wisher and a Judge blended in one. While as-
sisting and persuading the spouse for reconciliation and settlement of dispute the
Family Court Judge should not be sensitive about his position as a Judge. He should
keep in mind that his efforts in the above direction may sometime present unpleas-
ant situation or a bitter taste due to unprecedented behaviour of either of the parties.
On such occasions he should control himself. He should not loose his temper. He
should keep in mind that the spouse have reposed confidence in him by exposing
the very personal problems of their life, under the impression and belief of having an
informal and confidential hearing by a well-wisher.

In conclusion, the Family Court Judge should endeavour to promote the aims
and object of the Family Courts Act, 1984.
[ ]

ELEVATION OF HON'BLE SHRI JUSTICE AKHIL
KUMAR SHRIVASTAVA AS ADDITIONAL JUDGE OF
HIGH COURT OF MADHYA PRADESH

Hon'ble Shri Justice Akhil Kumar Shrivastava has been
appointed as Additional Judge of High Court of Madhya
Pradesh and swearing-in-ceremony was held on Septem-
ber 2, 2002. Born on January 31, 1952 at Gwalior.
Joined Bar in July, 1976 at Jabalpur and shifted to
Gwalior in January 1977, where he started practising
under the guidance of his father Shri Jagannath Prasad
Shrivastava. Practised in constitutional, civil, revenue and
labour matters. His Lordship was accorded ovation in
the Conference Hall, South Block of the High Court,
Jabalpur.

We on behalf of JOTI Journal welcome His Lordship and
wish a successful and happy tenure as Judge of the High
Court.
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PART - 1

NOTES ON IMPORTANT JUDGMENTS

85. EVIDENCE ACT- Section 114, illustration (e)
Presumption regarding official acts- Applies to acts of Police Officers also:-
Jitendra Vijay Narain Raghuvanshi Vs. State of M.P., 2002 (2) MPLJ 157

The Presumption under section 114 illustration (e) of the Evidence Act that all
official acts have been done rightly and regularly attaches to the acts of the Police
Officers also as to other officers. It is not proper approach to proceed with doubt or
disbelief unless there is something to excite suspicion. It is true that the prosecution
is required to prove its case beyond reasonable doubt but it is not the law that it has
to rule out every fantastic possibility or lurking suspicion. It was observed long back
that the benefit of doubt is not like a frail willow bending to every whiff of hesitancy
and the defence cannot be permitted to make a mountain out of the mole hill. Perfect
proof is seldom to be had in this imperfect world.

D

86. HINDU SUCCESSION ACT, 1956, Section 14 (1) and 14 (2) :-
Property acquired by Hindu female ‘in lieu of maintenance’ is in lieu of
preexisting right-would become absolute property u/s 14 (1) of the Act :-
Rameshprasad and others Vs. Smt. Bhagwati Bai 2002 (2) MPLJ 174

Placing reliance on V. Tulasamma Vs. Sesha Reddy, AIR 1977 SC 1944 and
other authorities of the Apex Court is was held :

That where the property is acquired by a female Hindu “in lisu of maintenance”.
It is in lieu of a preexisting right and such an acquisition would not be within the
scope and ambit of sub-section (2), even if the instrument, decree, order or award
allotting the property prescribes a restricted estate in the property. Such an acquisi-
tion in lieu of preexisting right of maintenance blossoms into full estate. It would
make no difference whether the property was allotted to Hindu widow after her hus-
band’s death before 1937 or after her husband’s death which took place after the
Hindu Women’s Right to Property Act, 1937 came into force.

)

87. SPECIFIC RELIEF ACT, 1963, Section 16 (c) :
Readiness and willingness- Pleadings need not be in specific words- sub-
stantial compliance necessary :-
Hazarilal (deceased) through L. Rs. Ashok Kumar Adalia And others Vs.
Munnibai and others, 2002 (2) MPLJ 17

Held :

In Syed Dastagir Vs. T.R. Gopalkrishna Setty, A!R 1999 SC 3029 it has been
held that “the language in section 16 (c) does not require any specific phraseology
but only that the plaintiff must aver that he has performed or has always been and is
willing to perform his part of the contract. So the compliance of “readiness and will-
ingness” has to be in spirit and substance and not in letter and form. So to insist for
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mechanical production of the exact words of statute is to insist for the form rather
than essence. So absence of form cannot dissolve an essence if already pleaded”.

Similarly in Motilal Jain Vs. Ramdasi Devi, AIR 2000 SC 2408 the Supreme
Court has again observed that an averment of readiness and willingness in the plaint
is not a mathematical formula which sould only be in specific words. If the averments
in the plaint as a whole clearly indicate the readiness and willingness of the plaintiff
to fulfil his part of the obligations under the contract which is subject-matter of the
suit. The fact that they are differently worded will not militate against the readiness

and willingness of the plaintiff in a suit of specific performance of contract for sale.
: 2

88. LEASE AND LICENCE- DISTINCTION :-
Recitals In the document not decisive- Real intent of the parties must be
seen :-
R. Swaminathan Vs. Rekha Handa 2002 (2) MPLJ 24

NOTE : Paragraphs 7, 8 and 9 of the judgment are reproduced :

7. The leading case on the point is the decision of the Supreme Court by a three-
judge Bench in Associated Hotel of India vs. R.N. Kapoor, AIR 1959 SC
1962. In that case the agreement was described as “deed of licence”- and the
parties were described as licensor and licensee. There were recitals to the
effect that the licensor granted to the licensee the right to use and occupy the
premises. The document used the phraseology appropriate to a licence, Subba
Rao, J. observed: “it is the substance of the agreement that matters and not the
form, for otherwise clever drafting can camouflage the real intention of the par-
ties”. The following propositions may, therefore, be taken as weli-established;
(1) to ascertain whether a document creates a licence or lease, the substance
of the document must be preferred to the form; (2) the real test is the intention
of the parties- whether they intended to create a lease or a licence; (3) if the
document creates an interest in the property, it is a lease; but, if it only permits
another to make use of the property, of which the legal possession continues
with the owner, it is a licence; (4) if under the document a party gets exclusive
possession of the property, “prima facie”, he is considered to be a tenant; but
circumstances may be established which negative the intention to create a lease.
After adverting to the terms of the agreement it was observed that the clever
phraseology used or the ingenuity of the document-writer hardly conceals the
real intent.

8. There have been numerous decisions of the Supreme Court on lease vs. Li-
cence but the principles laid down in the above case are of classic significance
and have remained undiluted to this date. The latest decisions are Vayallakath
Muhammedkutty vs. lllikkal Moosakutty, (1996) 9 SCC 382 and Sultana
Begum vs. Prem Chand Jain, AIR 1997 SC 1006. The pith and substance
must be seen. The right to exclusive possession is the basic feature of the
tenancy created by lease. Licensee’s possession, on the contrary, is only per-
missive and “he can be thrown out at any time”. It would be enough to refer to
one more decision of the Supreme Court in Lakhi Ram vs. M/s Vidyut Cable
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and Rubber Industry, 1970 MPLJ 69 (SC) where it has been observed that
several landlords attempt to bypass the provisions of the statutes affording
protection to the tenants against eviction by entering into contracts which have
a superficial appearance of licences. Therefore, it is the duty of the Court to go
behind the facade and find out the real nature of the contract.

9. Itis thus well settled that if the document creates an interest in the property it
must be held to be a lease. Placing a party in “exclusive possession” of the
property is indicative of lease. The recitals in the document are not decisive.
The Court can always go behind the facade to reach the factum. The veil of
documentation is not conclusive or final and can be pierced open or lifted. the
real intent must be seen. The contracting out of the Accommodation Control
Act or Rent Acts by resorting to camouflage, clever phraseology, ingenuity or
dexterity in drafting, “distinctive flavour or deceptive labels”, or rhetorical recita-
tions is not permissible.

®

89. BENAMI SALE : Sale whether benami or not- General criteria for determi-
nation :-
Mahesh Kumar Malaviya and others Vs.Tarabai and others, 2002 (2) M.P.L.J.
35

Held :

Though the question, whether a particular sale is Benami or not, is largely one
of fact, and for determining this question no absolute formula or acid test, uniformly
applicable in all situations, can be laid down, yet in weighing the probabilities and for
gathering the relevant indicia, the courts are usually guided by these circumstances:
(1) the source from which the purchase money came; (2) the nature and possession
of the property, after the purchase; (3) motive, if any, for giving the transaction a
benami colour, (4) the position of the parties and the relationship, if any, between the
claimant and the alleged benamidar; (5) the custody of the title-deeds after the sale;
and (6) the conduct of the parties concerned in dealing with the property after the
sale. The above indica are not exhaustive and their efficacy varies according to the
facts of each case. Nevertheless No. 1, vis., the source from which the purchase
money came, is by far the most important test for determining whether the sale stand-
ing in the name of one person, is in reality for the benefit of another.

)

90. COURT FEES ACT, 1870 : Art. 17 (Sch. Il) Suit for declaration that sale
deed void- Court Fee- Determination of :-
Laxmikant Dube and others Vs. Smt. Piyaria and others, 2002 (2) MPLJ 44

Held :

The Full Bench of M.P. High Court has held more than 30 years ago in Santosh
Chandra and others Vs. Smt. Gyansunder Bai, 1970 MPLJ 363 that if the plaintiff
is not bound by the decree, agreement or liability and if he is not required to have it
set aside, he can claim to pay Court fee under any of the sub-clauses of Article 17,
Schedule Il of the Court Fees Act. Therefore, it is settled law that a person who is
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not a party to the sale-deed and who is not bound by it need not pay ad-valorem
court fee on the basis of the consideration shown in the sale deed. Similarly, a party
who alleges that the sale-deed is sham and bogus document need not pay ad-valorem
Court fee. He is required to pay ad valorem Court fee only when the sale-deed has
been executed by him and he seeks to avoid it on the ground of fraud or misrepre-
sentation practised on him as to the contents of the sale-deed.

91.

WAKF ACT, 1995, SECTION 85

Scheme- Power of Civil Court to decide jurisdictional facts :

Amil Hakimuddin and others Vs. Abbas Hussain and others, 2002 (2)
M.P.L.J. 50

NOTE : Paragraphs 6 and 7 of the report reproduced in toto :

The Wakf Act, 1995 has come into force from 1-1-1996. Section 112 of this Act
repeals the earlier law on the subject. By virtue of section 112 (3) the Wakf
(Madhya Pradesh Amendment) Act, 1994 which came into force on 5-1-1995
stands repealed. The relevant provisions of the new Act must be examined.
Section 4 provides for appointment of Survey Commissioner of Wakf by the
State Government for the purpose of making a survey of wakf existing in the
State at the date of the commencement of this Act. The Survey Commissioner
is required to make such inquiry as he may consider necessary and submit a
report to the State Government in respect of the existing wakfs. As per section
5 the State Government has to forward a copy of this report to the Wakf Board.
The Board has to examine this report and publish it in the official gazette as per
section 5 (2). This is known as “list of wakfs” defined in section 3 (g). Section 6
is the provision which is heavily relied upon by the petitioners. According to this
section if any question arises whether a particular wakf property specified as
wakf property in the list of wakfs is wakf property or not, the Wakf Board or the
Mutawalli of the Wakf or “any person interested therein” may institute a suit in a
Tribunal for the decision of the question and the decision of the Tribunal in
respect of such matters shall be final : provided that no such suit shall be enter-
tained by the Tribunal after the expiry of one year from the date of publication of
the list of wakfs. There is an Explanation added to section 6 (1) which has a
material bearing. It provides that for the purposes of this section and section 7,
the expression “any person interested therein”, shall, in relation to any property
specified as Wakf property in the list of wakfs published after the commence-
ment of this Act, shall include also every person who, though not interested in
the wakfs concerned, is interested in such property and “to whom a reasonable
opportunity had been afforded to represent his case by notice served on him in
that behalf during the course of the relevant inquiry under section 4. Sub-sec-
tion (4) of section 6 provides that the list of Wakfs shall unless it is modified in
pursuance of a decision of the Tribunal under sub-section (1), be final and con-
clusive. Subsection (5) of section 6 further provides that on and from the com-
mencement of this Act in a State, no suit or other legal proceeding shall be
instituted or commenced in a. Court in that State in relation to any question
referred to in sub-section (1).
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7.  Section 40 (1) provides that the Board may itself collect information regarding
any property which it has reason to believe to be wakf property and if any ques-
tion arises whether a particular property is wakf property or not, “after such
enquiry as it may deem fit”. decide the question. As per section 40 (2) the
decision of the Board on a question under sub-section (1) shall, unless revoked
or modified by the Tribunal, be final. Under Section 83 (1) the State Govern-
ment has been empowered to constitute a Tribunal “for the determination of any
dispute, question or other matter relating to a wakf or wakf property under this
Act”. As per section 83 (7) the decision of the Tribunal shall be final and binding
upon the parties to the application and it shall have the force of a decree made
by a Civil Court. Section 85 provides that no suit or other legal proceeding shall
lie in any Civil Court in respect of any dispute, question or other matter relating
to any wakf, wakf property or other matter which is required by or under this Act
to be determined by a Tribunal.

®

92. C.P.C., 1908, SECTION 152 :
Amendment of decree- Decree confirmed In appeal- only appellate Court
could correct or amend
Lekhram and others Vs. Phoolchand Bagdi and others, 2002 (2) MPLJ 63

Held :

It is well settled that an act or omission of the Court shall prejudice none and it
has a duty to correct its errors so that its record represents a true State of affairs.
This is the salutary rule on which section 152, Civil Procedure Code is based. The
Court can correct clerical and arithmetical errors in its records even suo motu with-
out the need of any application from either side. There is no limitation for doing so.
Such correction can be made at any time. The normal rule is that it is the Court
which commits the mistake must correct it.

The clerical or arithmetical errors can be corrected by the Appellate Court de-
ciding the appea! under Order 41, Rule 32, Civil Procedure Code on an application
under section 152, Civil Procedure Code or sou motu on the principle of the merger
of the decree of the trial Court in the decree of the Appellate Court. It was held by a
Division Bench of this Court long back in Kanhaiyalal Vs. Prabhakar, 1960 MPLJ
Note 214 that if a decree of confirmation was passed by the Appellate Court after
hearing the parties, the decree of the trial Court merges in the decree of the Appel-
late Court which then becomes the substantive decree and an application for amend-
ment of the decree must be made to the Appellate Court. This decision was followed
in Mojuddin Vs. Hiralal, 1967 MPLJ Note 38. The same view has been taken by the
Full Bench of Keral High Court in Kannan Vs. Narayani, AIR 1980 Ker. 76 where it
has been held that where there has been an appeal and it is decided after hearing
both sides the decree under appeal merges in the decree in appeal and it is only the
Appellate Court that could correct or amend the decree under section 152 of the

Code.
-3
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93. ARBITRATION AND CONCILIATION ACT, 1996, SECTION 43 (1)
Claim before Arbitrator- Whether within limitation- Has to be decided by
the Arbitrator :
National Dairy Development Board, Anand (Gujarat) and another Vs. Suraj
Singh s/o Garibelal, 2002 (2) M.P.L.J. 72

Held :

The question whether the claim of the applicant is within limitation or not is to
be decided by the arbitrator as per section 43 (1) of the Act. The provisions of the
Limitation Act, 1963, by virtue of section 43 (1) of the Act shall apply to arbitrators as
it applies to proceedings in Court. It is for the arbitrator to decide whether any claim
is within limitation or not as the Court decides in an action brought before it. Panchu
Gopal Bose Vs. Board of Trustees, Calcutta Port, AIR 1994 SC 1615.

)

94. CONTRACT ACT, 1872, SECTIONS 128 AND 171 :
i)  Liability of surety- Co-extensive with that of principal debtor (Sec-
tion 128)
ii) Banker’s General Lien- Bank authorised to appropriate pledged
F.D.R's of J.D. against amount due (Sec. 17)
State Bank of India Vs. Goutmi Devi Gupta, 2002 (2) MPLJ 105

Placing reliance on the pronouncement of Supreme Court in State Bank of
India Vs. M/s Indexport Registered, AIR 1992 SC 1740, it was held :

That a surety in the eye of law is a favoured debtor. Under Section 128 of the
Contract Act, save as otherwise provided in the contract, the liability of the surety is
coextensive with that of the principal debtor. The surety thus becomes liable to pay
the entire amount. His liability is immediate and simultaneous. It is not deferred until
the creditor exhausts his remedies against the principal debtor either personally or
against the property mortgaged or hypothecated by him. The creditor gets the right
to recover the amount straight away from the surety. The right of the creditor to
proceed against the surety is not dependent or contingent upon his remedy being
exhausted against the borrower. The creditor cannot be asked to pursue his rem-
edies against the principal debtor either personally or against his mortgaged or
hypothecated property in the first instance.

Further held :

The Supreme Court in Syndicate Bank Vs. Vijay Kumar, AIR 1992 SC 1066
has laid down the law on “Banker’s lien”. It has been held after a detailed survey of
various authorities on English law on the subject that by mercantile system the Bank
has a general lien over all forms of securities or negotiable instruments deposited
by or on behalf of the customer in‘the ordinary course of banking business and that
the general lien is a valuable right of the banker judicially recognised and in the
absence of an agreement to the contrary, a Banker has a general lien over such
securities or bills received from a customer in the ordinary course of banking busi-
ness and has a right to use the proceeds in respect of any balance that may be due
from the customer by way of reduction of customer’s debit balance. Such a lien is

JOTI JOURNAL - OCTOBER 2002- PART Il 64



also applicable to negotiable instruments including FDRs which are remitted to the
Bank by the customer for the purpose of collection. There is no gainsaying that such
a lien extends to FDRs also which are deposited by the customer. In this case the
words used in the letter accompanying the FDRs gave the authority to the Bank to
retain the deposits “so long as any amount on any account” is due from the judg-
ment debtor. The Supreme Court held that the recital in the letter shows that a gen-
eral lien is created in favour of the appellant Bank in respect of those two FDRs. The
Bank was given the authority to retain FDRs so long as any amount on any account
is due from the judgment-debtor. Thus, the appellant Bank had a right to set-off in
respect of these FDRs if there was a liability of the judgment-debtor due to the
Bank. :
®

95. CIVIL PROCEDURE CODE, 1908, SECTION 151
Inherent Powers of the Court- Stay of the Suit under?
Prakash Chand Soni Vs. Anita Jain, 2002 (2) M.P.L.J. 121

It is true that in an appropriate case not covered by section 10, Civil Procedure
Code the Court can stay the trial of a suit under section 151, Civil Procedure Code
in exercise of its inherent powers ex debio justitiae, but in such a case also there
must be substantial identity of the subject matter and field of controversy between
the parties in the two suits and the Court must be satisfied that the continuance of
the trial of the other suit would be oppressive or vexatious-to the defendant and the
stay would not cause injustice to the other side. In other words the trial of a previ-
ously instituted suit can also in a suitable case be stayed if the matter directly and
substantially in issue in the subsequent suit is also the same in the earlier suit if
such a course is really in the interest of justice. But the principles on which the
question of stay of the suit under Section 151 is to be considered are the same
which are applicable to the stay of the trial of the suit under section 10, civil Proce-
dure Code. :

]

96. CODE OF CRIMINAL PROCEDURE, 1973,-SEC. 374 And 386.
Criminal appeal- disposal after admission -
method-appellate court is required to reappricate evidence
Rama & Ors. Vs. State of Rajasthan.
(Judg. dt. 5.4.2002 passed by the S.C. in Cr. Appeal No. 447/2002)
Reported in (2002) 4 SCC 571.

Held :

It is well settled that in a criminal appeal, a duty is enjoined upon the appellate
court to reappraise the evidence itself and it cannot proceed to dispose of the ap-
peal upon appraisal of evidence by the trial court alone especially when the appeal
has been already admitted and placed for final hearing. Upholding such a proce-
dure would amount to negation of valuable right of appeal of an accused, which

cannot be permitted under law.
&
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97. CRIMINAL TRIAL.

Appreciation of evidence-concept of falsus in uno failsus in omnibus not

applicable in cr. cases-embellishments in evidence-effect-court is required

to scrutinize the matter more closely and carefully-same principle appli-

cable to a faulty or Tainted investigation :

(ii) Death sentence-murder of 2 sons aged 12 and 7 years by accused
father-accused suspecting the character of his wife-imposition of
death penalty not approved-principles to be followed :

Dharmendra Singh Vs. State of Gujarat.

(Judg. dt. 17.4.2002 passed by the S.C.in Cr. Appeal. No. 927/2001) Re-
ported in (2002) 4 SCC 679

The chances of making, some embellishment here and there in the statement
are not ruled out even in cases of otherwise truthful and reliable witnesses. The
concept of falsus in uno and falsus in omnibus has been discarded long ago. There-
fore, in such circumstances the court may have to scrutinize the matter a bit more
closely and carefully to find out as to how far and to what extent the prosecution
story as a whole is demolished or it is rendered unreliable. For this purpose the
statement of the witnesses will have to be considered along with other corroborating
evidence and independent circumstances so as to come to conclusion that the con-
tradiction in the statement of a witness could be considered as an embellishment by
the witness under one or the other belief or notion or it is of a nature that the whole
statement of the witness becomes untrustworthy affecting the prosecution case as a
whole. The same principle will apply to a faulty or tainted investigation. Other rel-
evant facts and circumstances cannot be totally ignoréd altogether. While appreciat-
ing the matter, one of the relevant considerations would be that chances of false
implications are totally eliminated and the prosecution story as a whole rings true
and inspires confidence. In such circumstances, despite the contradictions of the
defective or tainted investigation, a conviction can safely be recorded.

(i) Every murder is a heinous crime. Apart from personal implication, it is also a
crime against the society but in every case of murder death penality is not to be
awarded. Under the present legal position, imprisonment for life is the normal
rule for punishing crime of murder and sentence of death, as held in different
cases referred to above, would be awarded only in the rarest of rare cases. A
number of factors are to be taken into account namely, the motive of the crime,
the manner of the assault, the impact of the crime on the society as a whole,
the personality of the accused, circumstances and facts of the case as to whether
the crime committed, has been committed for satisfying any kind of lust, greed
or in pursuance of anti-social activity or by way of organized crime, drug traf-
ficking or the like. Chances of inflicting the society with a similar criminal act
that is to say vulnerability of the members of the society at the hands of the
accused in future and ultimately as held in several cases, mitigating and aggra-
vating circumstances of each case have to be considered and a balance has to
be struck.

®
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98.

CONSTITUTION OF INDIA-ART. 141.

Precedent-‘declared Law’- what amounts to? : difference between ratio
decidendi and obiter dicta-extent of their binding nature-disposal on con-
cession- whether binding?

Director of settlements A.P. & Ors. Vs. M.R. Apparao and another.

(Judg. dt. 20.3.2002 passed by 3 Judges bench of the S.C. in Civil Appeal
No. 2517 of 1999)

Reported in (2002) 4 SCC. 638.
Held
Article 141 of the constitution unequivocally Indicates that the law declared by

the S.C. shall be binding on all courts within the territory of India. The aforesaid
Article empowers the S.C. to declare the law. It is, therefore, an essential function of
the Court to interpret a legislation. The statement of the court on matters other then
law like facts may have no binding force as the facts of the two cases may not be
similar. But what is binding is the ratio of the decision and not any finding of fact.

(i)

(i)

(iii)

99.

()

It is the principle found out upon a reading of a judgment as a whole, in the light
of the questions before the Court that forms the ratio and not any particular
word or sentence. To determine whether a decision has “declared law” it cannot
be said to be a law when a point is disposed of on concession and what is
binding is the principle underlying a decision. A judgment of the Court has to
be read in the context of questions which arose for consideration in the case in
which the judgment was delivered.

An ‘obiter dictum’ as distinguished from a ‘ratio decidendi’ is an observation
by the Court on a legal question suggested in a case before it but not arising in
such manner as to require a decision. Such an obiter may not have a binding
precedent as the observation was unnecessary for the decision pronounced,
but even though an obiter may not have a binding effect as a precedent, but it
cannot be denied that it is of considerable weight. The law which will be binding
under Article 141 would, therefore, extend to all observations of points raised
and decided by the Court in a given case.

The decision in a judgment of the Supreme Court cannot be assailed on the

ground that certain aspects were not considered or the relevant provisions were

not brought to the notice of the Court (see Ballabhadas Mathurdas Lakhani

V. Municipal Committee, Malkapur AIR 1970 SC 1002 and AIR 1973 SC

794). When the Supreme Court decides a principle it would be the duty of the

High Court or a subordinate court to follow the decision of the Supreme Court.
@

C.P.C.-O-20,R- 18 AND 0-26, R-13/14.

Partition-valuation of property-effective date-ordinarily it is the date of
final decree.

HINDU LAW

Partition of joint family property- mere severance of Status of Joint family
does not change character of Joint Family property.
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M.L. Subbarya Setty (dead) By L.R’s.Vs. M.L. Nagappa Setty (dead) Ry.L.R’s
& Ors.

(Judg. dt. 23.4.2002 passed by the S.C. in Civil Appeal. No. 2892/2002)
reported in (2002) 4 SCC. 743.

Held :

The date of valuation of the properties in a suit of partition has to be the date of
the passing of the final decree and not the date of filing of the suit for partition. In a
given case, however, there may be exception of this general rule. It is a matter of
common knowledge that such suits for partition take considerable time for disposal.
There is a big time-lag between the date of filing of the suit and date of the decision
thereof. There is also considerable lapse of time between passing of preliminary
decree and passing of final decree.

Ordinarily, though it is the date of final decree but in reality the date of valuation
which the Commissioner takes into view in the report, that is taken into considera-
tion by the Court. But that would again depend on the facts of each case. in a given
case, there may be a gap of years between the date of the report of the Commis-
sioner and the date of the final partition. In the meanwhile, there may have been a
sharp increase or decrease in the values of the property or properties. In such event,
the Court may have to balance the equities and pass other directions in order to
partition the properties between the parties as per their respective shares. The pre-
liminary decree declares the shares of the parties and the properties which are joint
and are required to be divided between the co-shares.

(i) The legal position is well settled that on mere severance of status of joint fam-
ily, the character of any joint family property does not change with such sever-
ance. It retains the character of joint family property till partition. In Bhagwant
P. Sulakhe V. Digambar Gopal Sulakhe, AIR 1986 SC 79 this Court held that
the character of any joint family property does not change with the severance
of status of the joint family and a joint family property continues to retain its joint
family character so long as the joint family property is in existence and is not
partitioned amongst the co-shares.

®

100. NEGOTIABLE INSTRUMENTS ACT- SEC- 138
Deposit of cheque amount during pendency of Cr. Complaint will not it-
self absolve accused of criminal liability- cheques issued on behalf of the
company under the sig. of the director- dishonour of-notice to the direc-
tor inspite of company is sufficient notice.
Rajneesh Agrawal Vs. Amit. J. Bhalla.
(2002) ANJ. SC. 238

Held :

So far as the criminal complaint is concerned, once the offence is committed,
any payment made subsequent thereto will not absolve the accused of the liability of
criminal offence, though in the matter of awarding of sentence, it may have some
effect on the Court trying the offence. But by no stretch of imagination criminal pro-
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ceeding could be quashed on account of deposit of money in the Court or that an
order of quashing of criminal proceeding, which is otherwise unsustainable in law,
could be sustained because of the deposit of money in this Court.

The object of issuing notice indicating the factum of dishonour of the cheques
is to give an opportunity to the drawer to make payment within 15 days, so that it will
not be necessary for the payee to proceed against in any criminal action, even though
the bank dishonoured the cheques. It is Amit Bhalla, who had signed the cheques as
the Director of M/s Bhalla Techtran Industries Ltd. When the notice was issued to
said Shri Amit Bhalla, Director of M/s Bhalla Techtran Industries Ltd., it was incum-
bent upon Shri Bhalla to see that the payments are made within the stipulated period
of 15 days. It is not disputed that Shri Bhalla has not signed the cheques, nor is it
disputed that Shri Bhalla was not the Director of the Company. Bearing in mind the
object of issuance of such notice, it must be held that the notices cannot be con-

strued in'a narrow technical way without examining the substance of the matter.
&

101. CRIMINAL PROCEDURE CODE. SCC. 353.
Judgment- need of writing brief but speaking orders impressed
Amina Ahmad Dossa & Ors. Vs. State of Maharashtra.
Judg. dt. 15-1-2001 passed by the S.C. in Cr. Appeal
No. 757 & ors of 2000.
(Reported in AIR 2001 S.C. 656).

Held :

We have noted with concern that the Special Court has unnecessarily spent
valuable public time in writing the lengthy judgment for disposing of the claims of the
appellants which, we feel, could have been decided by a brief but speaking orders.
Brevity of orders on application of mind and not the length of the order is the criterion
for adjudicating the rights of the parties which are otherwise subject to the decision
of a Civil Court, it would be appreciated that the Designated Courts which are other-
wise over-burdened shall refrain themselves from writing, such unnecessary lengthy
judgments and pass appropriate brief orders, surely dealing with all points, while
adjudicating the claims of all parties. At any rate we do not appreciate such lengthy
orders for deciding interlocutory matters.

®

102. Cr.P.C. SEC. 439
BAIL- Considerations for grant of bail in heinous offences like murder-
liberty of individual not the sole guiding factor-need of society for protec-
tion from criminal elements also to be considered.

(1) BAIL-CANCELLATION OF-basic factors to be considered.
Ram Govind Upadhyay Vs. Sudershan singh & Ors.
2002 (2) ANJ (SC) 596

Held :

While liberty of an individual is precious and there should always be an all
~round effort on the part of Law Courts to protect such liberties of individuals, but this
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protection can be made available to the deserving ones only since the term protec-
tion cannot by itself be termed to be absolute in any and every situation but stand
qualified depending upon the exigencies of the situation. It is on this perspective
that in the event of there being committal of a heinous crime it is the society that
needs a protection from these elements since the later are having the capability of
spreading a reign of terror so as to disrupt the life and the tranquillity of the people
in the society. The protection thus to be allowed upon proper circumspection de-
pending upon the fact situation of the matter.

Grant of bail though being a discretionary order but, however, calls for exercise
of such a discretion in a judicious manner and not as a matter of course. Order for
Bail bereft of any cogent reason cannot be sustained. Needless to record, however,
that the grant of bail is dependent upon the contextual facts of the matter being dealt
with by the Court and facts however do always very from case to case. While place-
ment of the accused in the society, though may be considered but that by itself can-
not be a guiding factor in the matter of grant of bail and the same should and ought
always be coupled with other circumstances warranting the grant of bail. The nature
of the offence is one of the basic consideration for the grant of bail-more heinous is
a crime, the greater is the chance or rejection of the bail though, however, depend-
ent on the factual matrix of the matter.

Apart from the above, certain other points which may be attributed to be rel-
evant considerations may also be noticed at this juncture though, however, the same
are only illustrative and nor exhaustive neither there can be any. The considerations
being;

(a) While granting bail the Court has to keep in mind not only the nature of the
accusations, but the severity of the punishment, if the accusation entails a con-
viction and the nature of evidence in support of the accusations.

(b) Reasonable apprehensions of the witnesses being tampered with or the appre-
hension of there being a threat for the complainant should also weigh with the
court in the matter of grant of bail.

(c) While it is not expected to have the entire evidence establishing the guilt of the
accused beyond reasonable doubt but there ought always to be a prima facie
satisfaction of the Court in support of the charge.

~(d) Frivolity in prosecution should always be considered and it is only the element
of genuineness that shall have to be considered in the matter of grant of bail
and in the event of there being some doubt as to the genuineness of the pros-
ecution, in the normal course of event, the accused is entitled to an order of
bail. ’

() While it is true that availability of overwhelming circumstances is neces-
sary for an order as regard the cancellation of a bail order, the basic crite-
rion, however, being interference or even an attempt to interfere with the
due course of administration of justice and/or any abuse of the indulgence/
privilege granted to the accused.

Undoubtedly, considerations applicable to the grant of bail and considerations
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for cancellation of such an order of bail are independent and do not overlap each-
other, but in the event of non-consideration of considerations relevant for the pur-
pose of grant of bail and in the event an earlier order of rejection available on the
records, it is a duty incumbent on to the High Court to explicitly state the reasons as
to why the sudden departure in the order of grant as against the rejection just about
a month ago.

]

103. I.P.C.- SEC. 279, 337, 338, and 304-A
Rash and negligent driving- death of 4 persons and injury to one-proper
sentence?
State of karnataka Vs. Sharanappa Basnagouda,
2002 (2) ANJ (S.C.) 616

Held :

If the accused are found guilty of rash and negligent driving, courts have to be
on guard to ensure that they do not escape the clutches of law very lightly.

The sentence imposed by the courts should have deterrent effect on potential
wrong-doers and it should commensurate with the seriousness of the offence. Of
course, the courts are given discretion in the matter of sentence to take stock of the
wide and varying range of facts that might be relevant for fixing the quantum of sen-
tence, but the discretion shall be exercised with due regard to larger interest of the
society and it is neediess to add that passing of sentence on the offender is probably
the most public face of the criminal justice system.

In the facts and circumstances of this case, we are inclined to interfere with the
judgment of the learned Single Judge and hold that the respondent is liable to un-
dergo the sentence imposed by the trial Magistrate and affirmed by the appellate
court. Consequently we direct that for the offence punishable under Section 304-A,
the respondent be taken into custody to undergo a simple imprisonment for six month.
As regards offences under Section 279, 337 and 338 I.P.C., no separate sentence
has been awarded by the trial magistrate. The direction of the trial Magistrate is
maintained.

°®

104. I.P.C.- SEC. 498-A and 306.
Cruelty in terms of sec. 498-A-explained-charges u/s 306 and 498-A are
independent-acquittal in one not ispo-facto acquittal in other;
Girdhar Shankar Tawade Vs. State of Maharashtra,
2002 (2) ANJ (S.C.) 622

The basic purport of the statutory provision is to avoid ‘cruelty’ which stands
defined by attributing a specific statutory meaning attached thereto as noticed herein-
before. Two specific instance have been taken note of in order to ascribe a meaning
to the word ‘cruelty’ as is expressed by the legislatures : Whereas explanation (a)
involves three specific situations viz., (I) to drive the woman to commit suicide or (l1)
to cause grave injury or (lll) danger to life, limb or health, both mental and physical
and thus involving a physical torture or atrocity. In explanation (b) there is absence
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of physical injury but the legislature thought it fit to include only coercive harass-
ment which obviously as the legislative intent expressed is equally heinous to match
the physical injury; whereas one is patent, the other one is latent but equally serious
in terms of the provisions of the statute since the same would also embrace the
attributes of ‘cruelty’ in terms of section 498-A.

As regards the core issue as to whether charges under Section 306 and 498-A
of the Indian Penal Code are independent of each other and acquittal of one does
not lead to acquittal on the other as noticed earlier, there appears to be a long catena
of cases in affirmation thereto as such further dilation is not necessary, neither we
are inclined to do so, but in order to justify a conviction under the later provision

there must be available on record some material and cogent evidence.
©

105. I.P.C.- SEC. 306
Abetment to commit suicide- instigation-asking the deceased ‘tc go and
die’- that itself without requisite mens-rea does not constitute instiga-
tion.
Sanju @ Sanjay Singh Sengar Vs. State of Madhya Pradesh,
2002 (2) ANJ. SC. 634

NOTE :- Para 8,9,10 and 11 reproduced in toto :-

In Swamy Parahaladdas Vs. State of M.P. & Anr. 1995 Supp. (3) S.C.C. 438,
the appellant was charged for an offence under Section 306 |.P.C. on the ground that
the appellant during the quarrel is said to have remarked the deceased ‘to go and
die’ This Court was of the view that mere words uttered by the accused to the de-
ceased ‘to go and die’ were not even prima facie enough to instigate the deceased to
commit suicide.

In Mahendra Singh Vs. State of M.P., 1995 Supp. (3) S.C.C. 731 the appel-
lant was charged for an offence under Section 306 |.P.C. basically based upon the
dying declaration of the deceased, which reads as under :

“My mother-in-law and husband and sister-in law (husband’s elder brother’s
wife) harassed me. They beat me and abused me. My husband Mahendra wants
to marry a second time. He has illicit connections with my sister-in-law. Be-
cause of these reason and being harassed | want to die by burning.”

This Court, considering the definition of ‘abetment’ under section 107 |I.P.C.,
found that the charge and conviction of the appellant for an offence under Section
306 is not sustainable merely on the allegation of harassment to the deceased. This
Court further held that neither of the ingredients of abatement are attracted on the
statement of the deceased.

In Ramesh Kumar Vs. State of Chhattisgarh, 2001 (9) S.C.C. 618 this Court
while considering the charge framed and the conviction for an offence under Section
306 I.P.C. on the basis of dying declaration recorded by an Executive Magistrate, in
which she had stated that previously there had been quarrel between the deceased
and her husband and on the day of occurrence she had a quarrel with her husband
who had said that she could go wherever she wanted to go and that thereafter she
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had poured kerosene on herself and had set fire. Acquitting the accused this Court
said :

“A word uttered in a fit of anger or emotion without intending the consequences
to actually follow cannot be said to be instigation. If it transpires to the court that a
victim committing suicide was hypersensitive to ordinary petulance, discord and dif-
ferences in domestic life quite common to the society to which the victim belonged
and such petulance, discord and differences were not expected to induce a similarly
circumstanced individual in given society fo commit suicide, the conscience of the
court should not be satisfied for basing a fmding that the accused charged of abet-
ting the offence of suicide should be found guﬂty”

Even if we accept the prosecution story that the appellant did tell the deceased
‘to go and die’, that itself does not constitute the ingredient of ‘instigation’. The word
‘instigate’ denotes incitement or urging to do some drastic or inadvisable action or to
stimulate of incite. Presence of mens-rea, therefore, is the necessary concomitant of
instigation. It is common knowledge that thé words uttered in a quarrel or in a spur of
the moment cannot be taken to be uttered with mens-rea.
e

106. PREVENTION OF CORRUPTION ACT, 1988- Sec. 13 (1) (d)- Word ‘obtains’
(used in sec 13 (1) (d) as against accepts or obtain (used in sec.- 7, 13 (1)
(a) and 13 (1) (b)- connotation of- connotes element of effort on the part
of the receiver- mere acceptence of money without any other evidence
not sufficient for conviction u/s 13 (1) (d).
Subash Parbat Sonvane Vs. State of Gujarat,
2002 (2) ANJ (S.C.) 644

Note :- Para 5,6,7 and 9 reproduced in toto :

5. In our view, mere acceptance of monegy without there being any other evidence
would not be sufficient for convicting the accused under Section 13 (1) (d) (i).
Section 13 (1) (d) is as under :

“13. Criminal misconduct by a public servant- A public servant is said to commit
the offence of criminal misconduct,

(d) If he, ‘

(i) by corrupt or illegal means, obtains for himself or for any other person any
valuable thing or pecuniary advantage : or

(1) by abusing his position as a public servant, obtains for himself or for any
other person any valuable thing or pecuniary advantage : or

(i) while holding office as a public servant, obtains for any person any valu-
able thing or pecuniary advantage without any public interest.”

6. In Section 7 and 13 (1) (a) and (b) of the Act, the Legislature has specifically
used the words ‘accepts’ or ‘obtains’. As against this, there is departure in the
language used in clause (1) (d) of section 13 and it has omitted the word ‘ac-
cepts’ and has emphasized the word ‘obtains’. Further, the ingredient of sub-
clause (i) is that by corrupt or illegal means, a public servant obtains any valu-
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able thing or pecuniary advantage : under clause (ii), he obtains such thing by
abusing his position as public servant : and sub- clause (iii) contemplates that
while holding office as the public servant, he obtains for any person any valu-
able thing or pecuniary advantage without any public interest. Therefore, for
convicting the person under Section 13 (1) (d), there must be evidence on
record that accused‘obtained’ for himself or for any other person any valuable
thing or pecuniary advantage by either corrupt or illegal means or by abusing
his position as a public servant or he obtained for any person any valuable
thing or pecuniary advantage without any public interest.

7. This Court interpreted similar provisions under the prevention of corruption
Act, 1947 in Ram Krishan & Anr. vs. The State of Delhi, (1956) S.C.R. 183).
In the said case, the Court dealt with similar clause (d) of sub-section 1 of
section 5 and held that there must be proof that the public servant adopted
corrupt or illegal means and thereby obtained for himself or for any other per-
son any valuable thing or pecuniary advantage.

The court observed.

“.... In one sense, this is no doubt true but it does not follow that there is
no overlapping of offences. We have primarily to look at the language
employed and give effect to it. One Class of cases might arise when cor-
rupt or illegal means are adopted or pursued by the public servant to gain
for himself a pecuniary advantage. The word “obtains”. on which much
stress was laid does not eliminate the idea of acceptance of what is given
or offered to be given, though it connotes also an element of effort on the
part of the receiver. One may accept money that is offered, or solicit pay-
ment of a bribe, or extort the bribe by threat or coercion: in each case, he
obtains a pecuniary advantage by abusing his position as a public serv-
ant.:.=

The Court further observed that.

“.... It is enough if by abusing his position as a public servant a man ob-
tains for himself any pecuniary advantage, entirely irrespective of motive
of reward for showing favour or disfavour...”

9. Same is the position of statutory presumption under section 20 of the Act and is
available for the offence punishable under section 7 or Section 11 or Clause (a)
or clause (b) of sub-section (1) of section 13 and not for clause (d) of sub.

section (1) of section 13.
)

107. Cr.P.C.- SEC. 401,
Revisional Jurisdiction-Scope of.
Jagannath Choudhary & Ors. Vs. Ramayan Singh and Anr,
2002 (2) ANJ (S.C.) 669
Held : :

The object of the revisional jurisdiction as envisaged under section 401 was to
) confer upon superior criminal courts a kind of paternal or supervisory jurisdiction, in
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order to correct miscarriage of justice arising from misconception of law, irregularity
of procedure, neglect of proper precautions or apparent harshness or treatment which
has resulted on the one hand in some injury to the due maintenance of law and
order, or on the other hand in some undeserved hardship to individuals. (See in this
context the decision of this Court in Janata Dal Vs. H.S. Chowdhary & Ors., 1992
(4) S.C.C. 305. The main question which the High Court has to consider in an appli-
cation in revision is whether substantial justice has been done. If however, the
same has been an appeal, the applicant would be entitled to demand an adjudica-
tion upon all questions of fact or law which he wishes to raise, but in revision the
only question is whether the court should interfere in the interests of justice. Where
the court concerned does not appear to have committed any illegality or material
irregularity or impropriety in passing the impugned judgment and order, the revision
cannot succeed. If the impugned order apparently is presentable, without any such
infirmity which may render it completely perverse or unacceptable and when there is
no failure of justice, interference cannot be had in exercise of revisional jurisdiction.
While it is true and now well-settled in a long catena of cases that exercise of power
under section 401 cannot but be ascribed to be discretionary-this discretion, how-
ever, as is popularly informed has to be judicious exercise of discretion and not an
arbitrary one. Judicial discretion cannot but be a discretion which stands “informed
by tradition, methodised by analogy and disciplined by system”- resultantly only in
the event of a glaring defect in the procedural aspect or there being a manifest error
on a point of law and thus a flagrant miscarriage of justice exercise of revisional
jurisdiction under the statute ought not to be called for. It is not to be lightly exer-
cised but only in exceptional situations where the justice delivery system requires
interference for correction of a manifest illegality or prevention of a gross miscar-
riage of justice.

...It is not an appellate forum wherein scrutiny of evidence is possible; neither
the revisional jurisdiction is open for being exercised simply by reason of the factum
of another view being otherwise possible. It is restrictive in its application though in
the event of there being a failure of justice there can be said to be no limitation as
regards the applicability of the revisional power.

®

108. CRIMINAL TRIAL :-

(i) Testimony of Police Officer- Evidentary value- If reliable can form basis
for conviction.

(ii) N.D.P.S. ACT : Sections 55 and 57
Sec. 55- Article already sealed- there Is no question of sealing It again:
Section 57 is directory not mandatory- Mere omission to send writ-
ten report to superior officer- Not fatal to the case.

(iii) Evidence Act, Section 114 illustration (e) : Official Act performed by
Police Officers - Presumption about regularity available u/s 114.

Ladharam Vs. State of M.P.

(Judgment dated 9.8.2002 passed by the High Court of Madhya Pradesh,

Jabalpur in Cr. Appeal No. 2654 of 98)
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Held :

The testimony of the police officers can form the basis of conviction if it is fully
reliable. This Court has held in Vinod Kumar Shukla Vs. State of M.P., 1999 Cr.L.J.
4507 that the principle which is deducible from the decisions of the Supreme Court
on the point in issue is that legally conviction can be based on the sole testimony of
the police officer who conducted the search and seizure. That cannot be disbelieved
on the ground that no independent witness was examined to prove the search or
that witness turns hostile in the court. In other words if the evidence of the police
officer is reliable, inspires confidence and is of sterling character the same can form
the basis for conviction. In case the evidence is not fully reliable or is of doubtful
character, it would be difficult to base conviction on his evidence. Much depends
upon the intrinsic worth of the evidence of the police officer. The salutary principle
that evidence is to be weighed and not counted and the quality of the evidence is
more important than the quantity assumes significance. Therefore, if the testimony
of the police officer is of unimpeachable character and he is honest and truthful that
can be accepted without any corroboration by the independent witness. This will
essentially be a question of fact in each case whether the evidence of such an of-
ficer passes through this test or not. It is well known that “there is no such thing as a
judicial precedent on facts”. Recently in P.P. Beeran Vs. State of Kerala, AIR 2001
SC 2420 it has been held by a three-judge Bench of the Supreme Court that the
evidence of the Sub-Inspector, even if not corroborated by any other, can be made
the sole basis for conviction. Similarly in State Govt. of NCT of Delhi Vs. Sunil and
another, (2001) 1 SCC 652 it has been observed that it is an archaic notion that
actions of the police officer should be approached with initial distrust. We are aware
that such a notion was lavishly entertained during the British period and policemen
also knew about it. Its hangover persisted during post-independent years but it is
time now to start placing at least initial trust on the actions and the documents made
by the police. At any rate, the court cannot start with the presumption that the police
records are untrustworthy. As a proposition of law the presumption should be the
other way around. That official acts of the police have been regulariy performed is a
wise principle of presumption and recognised even by the legislature.

(i) Section 55 of the Act provides that an officer-in-charge of a police sta-
tion shall take charge of and keep in safe custody, pending the orders of the Magis-
trate, all articles seized under this Act within the local area of that police station and
which may be delivered to him, and shall allow any officer who may accompany such
articles to the police station or who may be deputed for the purpose, to affix his seal
to such articles or to take samples of and from them and all samples so taken shali
also be sealed with a seal of the officer-in-charge of the police station.

It is clear from this section that the officer-in-charge of the police station shall
allow the officer who may accompany the article to affix his seal to the samples. But
if the article is already sealed, there is no question of sealing it again. Again if such
officer takes sample from the commodity which has been deposited, then it shall be
sealed with a seal of the officer-in-charge of the police station. Therefore, the argu-
ment in the present case that it was necessary for the officer-in-charge to affix his
seal on the bottle deposited by the Sub Inspector is not acceptable. There is no such
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legal requirement that the sample which is already sealed by the seizing officer and
which has been deposited in the Malkhana should again be sealed by the officer-in-
charge of the police station.

In Gurubax Singh Vs. State of Haryana, AIR 2001 SC 1002 it has been held
by the Supreme Court that the provision of section 57 is directory and violation of
this provision would not ipso facto violate the trial or conviction. However, Investigat-
ing Officer cannot totally ignore such provision and such failure “will have a bearing
on appreciation of evidence regarding arrest of the accused or seizure of the article.”
Earlier in State of Punjab Vs. Balbir Singh, (1994) 3 SCC 299 it has been held that
the provisions of sections 52 and 57 which deal with the steps to be taken by the
officers after making arrest or seizure under sections 41 and 44 are by themselves
not mandatory. This legal position has been reiterated recently again by a three
judge Bench in Sajan Abraham Vs. State of Kerala, (2001) 6 SCC 692 where it has
been observed that in construing any facts to find, whether the prosecution has com-
plied with the mandate of any provision which is mandatory, one has to examine it
with a pragmatic approach. The law under the aforesaid Act being stringent to the
persons involved in the filed of illicit drug traffic and drug abuse, the legislature time
and again has made some of its provisions obligatory for the prosecution to comply
with, which the courts have interpreted it to be mandatory. This is in order to balance
the stringency for an accused by casting an obligation on the prosecution for its strict
compliance. The stringency is because of the type of crime involved under it, so that
no such person escapes from the clutches of the law. The court however while con-
struing such provisions strictly should not interpret them so literally so as to render
their compliance, impossible. However, before drawing such an inference, it should
be examined with caution and circumspection.

(iii) It has been held by this Court in Jitendra Vs. State of M.P., 2002 (2)
M.P.L.J. 157 that the presumption under section 114 illustration (e) of the Evidence
Act that all official acts have been done rightly and regularly attaches to the acts of
the police officers also as in respect of other officers. It is not proper approach to
proceed with doubt or disbelief unless there is something to excite suspicion. The
Supreme Court has also recently observed in Devender Pal Singh Vs. State of
NCT of Delhi and another, (2002) 5 SCC 234 that there is a statutory presumption
under section 114 of the Evidence Act that judicial and official acts have been regu-
larly performed. The accepted meaning of section 114 (e) is that when an official act
is proved to have been done, it will be presumed to have been regularly done. The
presumption that a person acts honestly applies as much in favour of a police officer
as of other persons, and it is not a judicial approach to distrust and suspect him

without good grounds thereof.
e

109. EVIDENCE ACT, SECTION 32 (1)
DYING DECLARATION-Recording of By Police Officer-Cannot Be Discarded
As a Rule- But better modes if available be adopted for recording dying
declaration :-
(ii) Cr. P.C., Section 354 (3) : Sentencing Policy - Death Sentence :-
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Pyare Khan Vs. State of M.P.
(Judgment dated 30-7-2002 passed by the ngh Court of Madhya Pradesh
in Cr. Appeal No. 408/2002)

It is true that where better and more reliable modes of recording dying declara-
tion of an injured person could be taken recourse to and where the time and facilities
are available, such better modes should be adopted, but dying declarations recorded
by the police Sub-Inspector cannot be as a rule discarded (See Ramvati Devi Vs.
State of Bihar, AIR 1983 SC 164.) The practice of investigating officer himself re-
cording a dying declaration during the course investigation cannot be encouraged
but it is the obligation of the investigating officer to record the F.I.R., and also the
statement under section 161 of the Code of Criminal Procedure.

Justice demands that the Courts should impose punishment befitting the crime.
The Court must not only keep in view the rights of the criminal but also the rights of
the victim of the crime and the society at large while considering imposition of appro-
priate punishment. Punishments are awarded not because of the fact that it has to
be an eye for an eye or a tooth for a tooth rather having its due impact on the society;
while undue harshness is not required but inadequate punishment may lead to suf-
ferance of the community at large. While imposing rarest of the rare punishment i.e.
death penalty, the Court must balance mitigating and aggravating circumstances of
the crime.

®

110. PREVENTION OF FOOD ADULTERATION ACT : Section 16-A, Section 2

(X!l-A) and 2 (XIII)

Case not tried summarily but as warrant case- No prejudice caused to the

accused- Trial not vitiated.

(ii) Expression ‘Primary Food’ used In Section 2 (XlI-A) of the Act- ‘MILK’
is not a primary food.

(iii) ‘Sale within meaning of Section 2 Clause (Xlll) of the Act- Sale of an
article to a Food Inspector- Is a sale

Ram Bhajan Vs. State of M.P. & ANR.

(Judgment dated 2-8-2002 passed by the High Court of M.P., Jabalpur in

Cr. Revision No. 361/1994.

Held

It is true that the trial court has not passed the specific order for trying the
cases as warrant case but on that ground proceedings would not vitiate for non-
compliance of provisions of Section 16-A of the Act. The magistrate is also empow-
ered to try the case as a warrant trial and the accused was given full opportunity to
contest the case. Non mentioning of reason for not trying the case in a summary way
would at the most amount to irregularity and would not vitiate the trial. A trial con-
ducted in violation of Section 16-A of the Act cannot be held to be vitiated without
first finding out the prejudice if any caused to the accused.

(ii)  The word agriculture does not appear to have been used in Section 2
(xii-a) of the Act in a wider sense. Whether the word should be taken in a narrower or
wider sense should be determined keeping in view the various provisions of the
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statute in which it is used. Agriculture includes cultivating the ground, preparation of
soil, planting of the seeds and harvesting of the crop. Though horticulture has been
included in section 2 (xii-a) but dairy farming and live stock breeding has not been
included in the definition of primary food. If the Parliament intended to include man-
agement of live stock also it would have expressly so added in the definition while
adding horticulture. Definition given in section 2 clause (xii-A) of the Act is not an
inclusive definition. It means any article or food being a produce of agriculture or
horticulture. It is true that the wider definition of agriculture includes horticulture,
seed growing, dairy farming and live stock breeding and keeping but had the inten-
tion been to use the word agriculture in wider sense the Parliament would not have
simply used the word produce of agriculture. Specifically adding the word horticui-
ture suggests that the object was to include only agriculture and horticulture pro-
duce and exclude dairy farming and live stock breeding. Definition include horticul-
ture which involves production of food, flowers, vegetables, it may include growing
up trees or plants but it is not wide enough to include the management of live stock.
It is evident from the definition which is not inclusive that miik is not a primary food.
The scope of restricted definition of “Primary Food” cannot be enlarged. It is im-
pressible to defeat legislative intent.

(iii) A sale of an article of food to the Food Inspector for using it for analysis
would be a sale and is specifically mentioned in Clause (xiii) of Section 2 as a sale,
whether it is voluntary or not and even though there is an element of compulsion in it.
[(See Mohd. Yamin Vs. The State of U.P. and another, AIR 1973 SC 484 & The
Food Inspector Calicut Vs. Cherukattil Gopalan and another (AIR 1971 SC 1725))].

When the seller readily agrees to ailow the Food Inspector to take the sample
and accepts the price it will be a case of voluntary sale. If the vendor does not agree
to the sample being taken, Food inspector may take the sample even against his
wishes. In that case also it will be a sale under clause (xiii) of Section 2 of the Act.
When the Food Inspector tenders the price there is a full compliance with Section 10
(8) of the Act and the transaction would be a sale irrespective of the fact that the
seller declined to accept the price. It is not necessary for the prosecution to prove
that the accused sold the article to other persons or carried on the business of sale
of the article as a regular feature. A vender in an article of food cannot escape the
clutches of the law merely on technical grounds.

®

111. C.P.C,, 0.9, R.7:

Scope of- Order to proceed ex-parte- defendant is entitied to appear and
participate in subsequent proceedings as of right- application under rule
7 required only when defendant prays for being reiegated to original posi-
tion : ¢

Vijay Kumar Madan And Others Vs. R.N. Gupta Technical Education Soci-
ety and Others, (Judg. dt. 18.4.02 passed by S.C. in Civil Appeal No. 1890/
2000) reported in (2002) 5 SCC 30

Power in the court to impose costs and to put the defendant-applicant on terms
is spelled out from the expression “upon such terms as the court directs as to costs
or otherwise”. It is settled with the decision of this court in Arjun Singh Vs. Mohindra
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Kumar, AIR 1964 SC 993 that on an adjourned hearing, in spite of the court having
proceeded ex parte earlier the defendant is entitled to appear and participate in the
subsequent proceedings as of right. An application under Ruie 7 is required to be
made only if the defendant wishes the proceedings to be relegated back and re-
open the proceedings from the date wherefrom they became ex parte so as to con-
vert the ex parte hearings into bi-parte. While exercising power of putting the de-
fendant on terms under Rule 7 the Court cannot pass an order which would have the
effect of placing the defendant in a situation more worse off than what he would have
been in if he had not applied under Rule 7. So also the conditions for taking benefit
of the order should not be such as would have the effect of decreeing the suit itself.
Similarly, the Court may not in the grab of exercising power of placing upon terms
make an order which probably the court may not have made in the suit itself. As
pointed out in the case of Arjun Singh the purpose of Rule 7 in its essence is to
ensure the orderly conduct of the proceedings by penalizing improper dilatoriness
calculated merely to prolong the litigation.

Costs should be so assessed as would reasonably compensate the plaintiff for
the loss of time and inconvenience caused by relegating back the proceedings to an
earlier stage. The terms which the court may direct may take care of the time of
mode of proceedings required to be taken pursuant to the order under Rule 7. For
example, keeping in view the conduct of the defendant applicant, the Court may
direct that though the ex parte proceedings are being set aside, the defendant must
file the written statement within an appointed time or recall for cross-examination at
his own cost and expenses the witnesses examined in his absence or that the de-
fendant shall be aliowed not more than one opportunity of adducing his evidence
and so on. How the terms are to be devised and made a part of the order would
depend on the facts and circumstances of a given case. In short, the court cannot
exercise its power to put the defendant-applicant on such terms as may have the
effect of prejudging the controversy involved in the suit and virtually decreeing the
suit though ex parte order has been set aside or put the parties on such terms as
may be too onerous.

®

112. RENT CONTROL AND EVICTION :
‘Rent’ Meaning of :
Abdul Kader Vs. G.D. Govindaraj (Dead) By L. Rs. (Judg. dt. 24.4.02 by the
S.C. in Civil Appeal No. 644/2001) reported in (2002) 5 SCC 51.

As held in Karnani Properties Ltd. Vs. Augustine (Miss), AIR 1957 SC 309
the term ‘rent’ is comprehensive enough to include, all payments agreed by the ten-
ant to be paid to his landlord for the use and occupation not only of the building and
its appurtenance but also furnishing, electric installations and other amenities agreed
between the parties to be provided by and at the cost of the landlord. It was very
fairly conceded by learned counsel for the appellant that ever since the decision of
this Court in the case of Karnani Properties Ltd., the view being taken consistently
by the High Court of Madras is that in the event of taxes having been agreed to be

paid b'y the tenant, the same forms part of the rent.
®
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113. CONTRACT ACT, SECTIONS 56 AND 141 :
Contract of guarantee- Nature of :
(ii) Doctrine of Frustration- Essential conditions of applicability :-
Industrial Finance Corporation of India Ltd. Vs. Cannanore Spinning and
Weaving Mills Ltd. and Others, (Judg. dt. 12.4.02 passed by the S.C. in
Civil Appeal No. 3239/95) Reported in (2002) 5 SCC 54.

Adverting to the contract of guarantee, be it noted that though it is not a con-
tract regarding a primary transaction, but it is an independent transaction contain-
ing independent and reciprocal obligations. It is on principal to principal basis and
by reason wherefore the statute has provided both the creditor and the guarantor
some relief as specified in this chapter of the Contract Act (between Sections 130 to
141). Section 141 thus involves an issue of a deliberate action on the part of the
creditor and not a mere fortuitous situation beyond the control of the creditor.

(ii) In Davis Contractors’ decision (Davis Contractors Vs. Fereham U.D.C.,
1956 AC 696) an oft-cited decision as regards the doctrine of frustration, Lord
Redcliffe formulated the doctrine of frustration in the following manner :

“frustration occurs whenever the law recognises that without default of either
party a contractual obligation has become incapable of being performed be-
cause the circumstances in which performance is called for would render it a
thing radically different from that which was undertaken by the contract.”

Needless to record that on a true perspective of Section 56 of the Contract Act,
three essential conditions appear to be the realistic interpretation of the statute. The
conditions being : (i) a valid and subsisting contract between the parties; (ii) there
must be some part of the contract yet to be performed; and (iii) the contract after it is
entered into becomes impossible of performance.

®

114. Cr.P.C., SECTIONS 173 (5) AND 173 (8)
Police Report- Word ‘shall’ used in Section 173 (5) is not mandatory but
directory- documents/ material not submitted with charge sheet- may be
submitted later on with the permission of the Court.
Central Bureau of Investigation Vs. R.S. Pai And Another,
Judg. dated 3-4-02 by the Supreme Court in Cr. Appeal No. 1045/2000 (re-
ported in (2002) 5 SCC 82). :

From the aforesaid sub-sections,.i.e. sec 173 ( 5) and 173 (8), it is apparent that
normally, the investigating officer is required to produce all the relevant documents
at the time of submitting the charge-sheet. At the same time, as there is no specific
prohibition, it cannot be held that the addmonal documents cannot be produced
subsequently. If some mistake is comitted in not producing the relevant documents
at the time of submitting the report or the charge-sheet, it is always open to the
investigating officer to produce the same with the permission of the court. In our
view, considering the preliminary stage of prosecution and the context in which the
police officer is required to forward the Magistrate all the documents or the relevant
extracts thereof on which the prosecution proposes to rely, the word ‘shall’ used in
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sub-section (5) cannot be interpreted as mandatory, but as directory. Normally, the
documents gathered during the investigation upon which the prosecution wants to
rely are required to be forwarded to the Magistrate, but if there is some omission, it
would not mean that the remaining documents cannot be produced subsequently.
Analogous provision under section 173 (4) of the Code of Criminal Procedure, 1898
was considered by the Apex Court in Narayan Rao Vs. State of A.P., AIR 1957 SC
737 and it was held that the word “shall” occurring in sub-section (4) of section 173
and sub section (3) of section 207- A is not mandatory but only directory. Further the
scheme of sub-section (8) of section 173 also makes it abundantly clear that even
after the charge-sheet is submitted, further investigation, if called for, is not pre-
cluded. If further investigation is not precluded then there is no question of not per-
mitting the prosecution to produce additional documents which were gathered prior
to or subsequent to the investigation. In such cases, there cannot be any prejudice

to the accused.
[

115. CRIMINAL TRIAL :
Duty Doctor’s report to police regarding injured being brought to hospi-
tal- duty doctor is not required to hold enquiry about the occurrence-
(ii) Duty doctor reporting matter to police-relatives not making seperate

report to police- effect.

Sukhchain Singh Vs. State of Haryana And Others
Judgment dated 24.4.02 by the Supreme Court in Cr. Appeal No. 57/1996
(reported in (2002) 5 SCC 100)

It is neither the requirement of law nor usually expected that names of all the
relatives of the injured should be mentioned in the medico-legal report prepared by
the doctor in his discretion. The mention of the injured having been beaten by some-
body in the doctor’s intimation to the police station has been used to hold that in fact
by that time the witness did not know the name of any of the assailants and that the
case was a blind murder case. The intimation given by the doctor was regarding the
admission of the patient in unconscious position requesting the police to take neces-
sary action. Mentioning of the names or holding the inquiry regarding occurrence
was neither the duty of the doctor not usually expected from him.

(ii)  After admission of the patient in the hospital if his relations who were
none else than brothers and cousin were not found standing by the side of the in-
jured, it cannot be imagined, by any stretch of imagination, that they actually had not
come to the hospital and were telling lies. Non-reporting and non-mentioning the
names of the accused at the police station before 8.3C a.m. is stated to be a reason
to hold that the witnesses had not seen the occurrence. Such a finding, apparently,
appears to be perverse as it is in the evidence that the doctor had reported to the
police about the admission of the injured in the hospital in the presence of the wit-
nesses which justified them to pay more attenticn for the treatment of the injured
and wait for the police to come.

o
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116. C.P.C. 0.9, R. 13

Ex-parte decree-Scope of challenge by way of appeal u/s 96 CPC and ap-
plication to set aside u/o 9, R. 13- either of the remedy availabie to the
defendant.

P. Kiran Kumar Vs. A.S. Khadar And Others

Judg. dated 3.5.2002 by the Supreme Court in Civil Appeal No. 3285/2002
(reported in (2002) 5 SCC 161)

NOTE : Referring to its earlier decision in Rani Choudhary Vs. Lt. Col. Suraj
Jit Choudhary, (1982) 2 SCC 596 the Apex Court held that.

Explanation was added to Order 9 Rule 13 with effect from 1.2.1977 by the
Code of Civil Procedure (Amendment) Act, 1976. Prior to its enactment, a defendant
burdened by an ex parte decree could apply under Order 9 Rule 13 for setting aside
the ex parte decree. He could also file an appeal under section 96 against the ex
parte decree. The mere fact of filing the appeal did not take away the jurisdiction to
entertain and dispose of an application for setting aside an ex parte decree. Only in
the cases in which the trial court decree merged with the order of the appellate court
by reversal, confirmation or varying it, the trial court was precluded from setting
aside the expert decree. Where the trial Court decree did not merge with the appel-
late court order the trial court was at liberty to proceed with the application for set-
ting aside the ex parte decree. Such instances arose when the appeai was dis-
missed in default or where it was dismissed as having abated by reasons of omis-
sion by the appellant to impaled the legal representatives of a deceased respondent
or where it was dismissed as barred by limitation. Explanation was added to discour-
age the two-pronged attacks on the decree i.e. by preferring an application to the
trial court under Order 9 Rule 13 for setting aside the decree and by filing an appeal
to the superior court against it. The legislative attempt incorporating the Explanation
to Order 9 Rule 13 is to confine the defendant to either one of the remedies made
available to him and not both. Dismissal of the appeal on any ground, apart from its
withdrawal constituted a bar on the jurisdiction of the trial court to set aside the ex
parte decree. With the introduction of the Explanation, no application to set aside
the ex parte decree would be maintainable where the defendant filed an appeal and
the appeal was disposed of on any ground, other than the ground that the appeal
had been withdrawn by the appellant.

®

117. SERVICE LAW :
Selection vis-a-vis appointment- no right accrues by selection simpliciter
S. Renuka & Ors. Vs. State of A.P. And Another
Judg. dated 21.7.02 passed by the Supreme Court in W.P. No. 490/2000
(reported in 2002 (1) SCC 195.

Held :

It is settled law that no right accrues to a person merely because a person is
selected and his or her name is put on a panel. The petitioners have no right to claim

an appointment.
®
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118. CRIMINAL TRIAL :
Proof beyond reasonable doubt- scope and meaning :
(ii) L.P.C., Section 120-B :
Criminal conspiracy-essential ingredients
(iii) Death sentence- imposition of- principle to be followed :
Devendra Pal Singh Vs. State of NCT of Delhi And Another. Judg. dated
22.3.02 passed by the Supreme Court in Cr. Appeal No. 993/2001 (reported
in (2002) 5 SCC 234)

Held :

Exaggerated devotion to the rule of benefit of doubt must not nurture fanciful
doubts or lingering suspicions and thereby destroy social defence. Justice cannot be
made sterile on the plea that it is better to let a hundred guilty escape than punish an
innocent. Letting the guilty escape is not doing justice according to law. (See
Gurbachan Singh Vs. Satpal Singh, (1990) 1 SCC 445). Prosecution is not re-
quired to meet any and every hypothesis put forward by the accused. (See State of
U.P. Vs. Ashok Kumar Srivastava, (1992) 2 SCC 86.).

If a case is proved perfectly, it is argued that it is artificial ; if a case has some
flaws, inevitable because human beings are prone to err, it is argued that it is too
imperfect. One wonders whether in the meticulous hypersensitivity to eliminate a
rate innocent from being punished, many guilty persons must be allowed to escape.
Proof beyond reasonable doubt is a guideline, not a fetish. (See Inder Singh Vs.
State (Delhi Admn.) (1978) 4 SCC 161.). Vague hunches cannot take the place of
judicial evaluation.

“A Judge does not preside over a criminal trial merely to see that no innocent
man is punished. A Judge also presides to see that a guilty man does not es-
cape.. Both are public duties” (Per Viscount Simon in Sirland Vs. Director of
Public Prosecution. 1944 AC 315 quoted in State of U.P. Vs. Anil Singh,
1988 Supp SCC 686.).

(i)  The essential ingredient of the offence of criminal conspiracy is the agree-
ment to commit an offence. In a case where the agreement is for accomplishment of
an act which by itself constitutes an offence, then in that event no overt act is neces-
sary to be proved by the prosecution because in such a situation criminal conspiracy
is established by proving such an agreement. Where the conspiracy alleged is with
regard to commission of a serious crime of the nature as contemplated in Section
120-B read with the proviso to sub section (2) of section 120-A, then in that event
mere proof of an agreement between the accused for commission of such a crime
alone is enough to bring about a conviction under section 120-B and the proof of any
overt act by the accused or by any one of them would not be necessary. The provi-
sions, in such a situation, do not require that each and every person who is a party to
the conspiracy must do some overt act towards the fulfilment of the object of con-
spiracy, the essential ingredient being an agreement between the conspirators to
commit the crime and if these requirements and ingredients are established, the Act
would fall within the trappings of the provisions contained in Section 120-B.
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(iii)  From Bachan Singh Vs. State of Punjab, AIR 1980 SC 898 and Macbhi
Singh Vs. State of Punjab, (1983) 3 SCC 470 the principle culled out is that when
the collective conscience of the community is so shocked, that it will expect the
holders of the judicial power centre to inflict death penalty irrespective of their per-
sonal opinion as regards desirability or otherwise of retaining death penalty, the
same can be awarded. It was observed :

The community may entertain such sentiment in the following circumstances :

(1) When the murder is committed in an extremely brutal, grotesque, diaboli-
cal, revolting, or dastardly manner so as to arouse intense and extreme
indignation of the community.

(2) When the murder is committed for a motive which evinces total depravity
and meannes; e.g. murder by hired assassin for money or reward; or cold-
blooded murder for gains of a person vis-a-vis whom the murderer is in a
dominating position or in a position of trust; or murder is committed in the
course for betrayal of the motherland.

(8) When a murder of a member of a Scheduled Caste or minority community
etc. is committed not for personal reasons but in circumstances which
arouse social wrath; or in cases of ‘bride burning’ or ‘dowry death’ or when
murder is committed in order to remarry for the sake of extracting dowry
once again or to marry another woman on account of infatuation.

(4) When the crime is enormous in proportion. For instance when multiple
murders, say of all or almost all the members of a family or a large number
of persons of a particular caste, community, or locality, are committed.

(5) When the victim of murder is an innocent child, or a helpless woman or
old or infirm person or a person vis-a-vis whom the murderer is in a domi-
nating position, or a public figure generally loved and respected by the
community.

If upon taking an overall global view of all the circumstances in the light of the
aforesaid propositions and taking into account the answers to the questions posed
by way of the test for the rarest of rare cases, the circumstances of the case are such
that death sentence is warranted, the court would proceed to do so.

®

119. CRIMINAL TRIAL el
Appreciation of evidence- Traditional dogmatic hypertechnical approach
has to be replaced by rational, realistic and genuine approach- post event
conduct of witness- cannot be on predicted lines :
State of Orissa Vs. Dibakar Naik And Others
Judg. dated 23.4.02 passed by the Supreme Court in Cr. App. No. 534/94
(reported in (2002) 5 SCC 323)

Held :

This Court in State of Punjab Vs. Jagir Singh, Baljit Singh and Karam Singh,
(1974) 3 SCC 277 has held that a criminal trial is not like a fairy tale where one is
free to give flight to one’s imagination and fantasy. It concerns itself with the ques-
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tion as to whether the accused arraigned at the trial is guilty of the crime with which -
he is charged. Crime is an event in real life and is the product of interplay of different
human emotions. In arriving at the conclusion about the guilt of the accused charged
with the commission of a crime, the Court has to judge the evidence by the yardstick
of probabilities, its intrinsic worth and the animus of witnesses. In State of H.P. Vs.
Lekh Raj, (2000) 1 SCC 247 this Court heid :

“The criminal trial cannot be equated with a mock scene from a stunt film. The
legal trial is conducted to ascertain the guilt or innocence of the accused arraigned.
In arriving at a conclusion about the truth, the courts are required to adopt a rational
approach and judge the evidence by its intrinsic worth and the animus of the wit-
nesses. The hypertechnicalities or figment of imagination should not be allowed to
divest the court of its responsibility of sifting and weighing the evidence to arrive at
the conclusion regarding the existence or otherwise of a particular circumstance
keeping in view the peculiar facts of each case, the social position of the victim and
the accused, the larger interests of the society particularly the law and order prob-
lem and degrading values of life inherent in the prevalent system. The realities of life
inherent in the prevalent system. The realities of life have to be kept in mind while
appreciating the evidence for arriving at the truth. The courts are not obliged to make
efforts either to give latitude to the prosecution or loosely construe the law in favour
of the accused. The traditional dogmatic hypertechnical approach has to be replaced
by rational, realistic and genuine approach for administering justice in a criminal
trial. Criminal jurisprudence cannot be considered to be a utopian thought but have
to be considered as part and parcel of the human civilization and the realities of life.
The Court cannot ignore the erosion in values of life which are a common feature of
the present system. Such erosions cannot be given a bonus in favour of those who
are guilty of polluting society and the mankind.”

Post-event conduct of a witness cannot be predicted on specified lines. It var-
ies from person to person as different people react differently under different situa-
tions. PW 1 had lost his wife in a most ghastly crime committed by the culprits. He
apprehended danger to his life and was under shock. PWs 10 and 13 did not ask him
about the names of the persons involved in the crime not did he think it proper to
disclose such names. Under such circumstances, no adverse inference could be
drawn against PW 1 making his testimony doubtful or unbelievable. In Ramani Vs.
State of M.P., (1999) 8 SCC 649 the Apex Court held :

“This Court has said time and again that the post event conduct of a witness
varies from person to person. It cannot be a cast-iron reaction to be followed as a
model by everyone witnessing such event. Different persons would react differently
on seeing any violence and their behaviour and conduct would, therefore, be differ-
ent.”

)

120. MUNICIPALITIES ACT (M.P.) 1961-
Sec. 319-Suit for enforcement of contract-Notice u/s 319 not required.
Hari Ram Vs. Nagar Palika Prashashak Tikamgarh.
2002 (2) MPLJ. 215.
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Held :

This was a suit for enforcement of a contract and, therefore, notice under sec-
tion 319 of the M.P. Municipalities Act, 1961 was not required. This was not a suit for
enforcement of any liability imposed upon the Municipal Council by this Act. It has
been held by this Court in Buddiprakash Vs. Nagar Palika, Joura, 1991 MPLJ 933
that for enforcement of a contractual obligation no notice under section 319 of the
M.P. Municipalities Act is required.

®

121. N.D.P.S. ACT 1985-SEC. 41
N.D.P.S. (Amendment) Act 2001 (Coming into force on 2-10- 2001)- Case
pending on 2-10-2001 before Special Court- The Court Continues To Have
Jurisdiction To Dispose Off The Case :
Mohd. Ayub Vs. Union of India.
2002 (2) MPLJ 286

Held

The case of the petitioner is already pending before Special Court, Mandsaur
duly established under the provision of section 36 of the Act, therefore, section 41 of
amended NDPS Act, 2001 reproduced (supra) will come into play and according to
the provisions of this section all cases pending before the Courts or under investiga-
tion at the commencement of this Act shall be disposed off in accordance with the
provision of principal Act as amended by this Act. It is crystal clear that this provi-
sion is giving fullest jurisdiction to the Special Court as weli as to the Sessions
Court for disposing of the pending cases in accordance with the provision of princi-
pal Act.

®

122. Cr.P.C. SEC.-125
Claim under Section 125 by divorced muslim wife-she cannot claim main-
tenance beyond lddat period or till her re-marriage.
Munni @ Mubarik Vs. Shabbaz Khan.
2002 (2) MPLJ. 340

Held:

Under Section 125 of the Code of Criminal Procedure, a divorced Muslim-wife
cannot claim maintenance beyond the IDDAT period or ‘till her re-marriage. In the
judgment of Danial Latifi and another Vs Union of India, (2001) 7 SCC 240 the
question of validity of Sections 3 (1) (a) and 4 of Muslim Women (Protection of Rights
on Divorce) Act, 1986 was involved and while upholding the validity of the Act, the
Supreme Court, in para 36 ruled as follows :-

(1) A Muslim husband is liable to make reasonable and fair provision for the
future of the divorced wife which obviously includes her maintenance as well, such
a reasonable and fair provision extending beyond the iddat period must be made by -
the husband within the iddat period in terms of section 3 (1) (a) of the Act.

(2) Liability of a Muslim husband to his divorced wife arising under section 3 (1)
(a) of the Act to pay maintenance is not confined to the iddat period.
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(3) A divorced Muslim woman who has not remarried and who is not able to
maintain herself after the iddat period can proceed as provided under section 4 of
the Act against her relatives who are liable to maintain her in proportion to the prop-
erties which they inherit on her death according to Muslim Law from such divorced
woman including her children and parents. If any of the relatives being unable to pay
maintenance the Magistrate may direct the State Wakf Board established under the
Act to pay such maintenance.

(4) The provisions of the Act do not offend Articles 14, 15 and 21 of the Consti-
tution of India.

4. Inthe present case, right from the beginning the application was under Section
125 of the Code of Criminal procedure. Under this Genéral provision of the
Code, divorced Muslim’s Woman/wife cannot seek and granted maintenance

beyond lddat-period or till her remarriage.
]

123. HINDU LAW ;
Partition- There may be partial partition either in respect of property or In
respect of persons
Laxminaryan Vs. Smt. Prembai & Ors.
2002 (2) MPLJ 381 (H.C.)

Held :

Mulla in his principles of Hindu Law vide section 328 admit a possibility of
partial partition either in respect of property or in respect of persons making it. In
Lilawati Vs. Paras Ram, AIR 1977 HP (1) Such’ possibility is accepted. Though of
course in such cases normal presumption is that all the property was divided and
the party alleging that some of the property in the exclusive possession of one of the
brothers is joint and is liable to be partitioned has to prove his case. Tejraj and ors.

Vs. Mohanlal and ors., AIR 1955 Rajasthan 157.
: ®

124. EVIDENCE ACT- SEF. 92
Documentary evidence-When oral evidence can be tendered to show mis-
take In document :
Tulsiram Rajaram Vs. Durga Prasad Ram Prasad.
2002 (2) MPLJ 435 (H.C.)

Held :

The general rule is that there is exclusion of oral evidence by dacumentary
evidence. The terms of a document should not be allowed to be varied contradicted,
added or subtracted from. But there are exceptions incorporated in the provisions to
section 92 of the Evidence Act. Under the proviso (1) oral evidence can be given to
show that due to mistake in fact or law the written instrument does not correctly
express the agreement which the parties had really entered into. The law permits in
such a case to prove the mutual mistake. It can be shown that the contract is con-
trary to the concurrent intention of the parties. The oral evidence, in case of mutual
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mistake, can be led to vary the written contract. The mistakes contemplated in this
proviso are genuine and accidental mistakes, just as the misdes-cription of the prop-
erty.

If there is a mutual mistake as to the description of a piece of land in a regis-
tered mortgage-deed oral evidence is admissible. Kota China Vs. Kannekanti, 31
IC 671. Such a mistake can be pleaded by way of defence also. Janardan Vs.
Venkatesh, AIR 1939 Bom. 151. The combined effect of Section 92 provisc (1) and
Section 26 of the Specific Relief Act, 1963 is to enable either party to prove a mis-
take without prior rectification of an instrument. A mistake relating to a survey number
in a sale-deed can be permitted to be proved. Rajaram Vs. Mink., 1954 NLJ 12=AIR
1952 Nag. 90, Bala Prasad Vs. Asmabi, 1954 NLJ 573=AIR 1954 Nag. 328 and
Rikhiram Pyarelal Vs. Ghasiram,.1978 MPLJ 527=AIR 1978 M.P. 189.

] ®

125. EVIDENCE ACT SEC. 145, Cr. P.C. SEC. 162.
Previous Statement- Use of for contradicting a witness during cross ex-
amination in a Criminal Trial- It is not limited to statement recorded u/s
162 Cr.P.C.- other previous statement may also be used.
Jagdish Chamriya Barela Vs. State of M.P.
2002 (2) MPLJ 448. (H.C.)

Held :

This section (i.e. Sec. 145) is meant for cross-examination with previous state-
ment. There is no prohibition imposed by this-section for contradicting the witness
from his previous statement recorded otherwise then during investigation under sec-
tion 162 of criminal procedure code reievant with the fact of the concerned case.
Section 145 is very clear on the point that witness can be contradicted from his
previous statement. It has nowhere qualified that the withess can be contradicted
with the statement recorded under section 161 of Criminal procedure Code during
the course of investigation. :

Reference can safely be made of judgment passed by this Court in Ram Charan
Vs. Harpa, 1964 MPLJ SC. 145=1964 JLJ SN 174 as well as Kallu V.S. State
of M.P., 1987 MPLJ <75 this Court has held in the case of Ram Charan Vs.
Harpa as under :- :

Section 145 of the Evidence Act is a general provision which enables a party to
contradict a witness by his pravious statement in order to show that the evidence of
the witness is false. Section 162, (*riminal Procedure Code lays an embargo on the
use of a statement made to a Police Officer in the course of an investigation under
Chapter XIV of that Code But the only fetters which are attached to such a state-
ment are that it cannot be used for any purpnsé (3ave as therein provided) of ‘any
enquiry or trial in respect of any offence under investigation at the time when such-
statement was made. The expressions used only prevent the statement to be used
“at any enquiry or trial.......... " Undoubtedly these fetters are confined to a criminal
enquiry or trial otherwise there would have been a full stop after the parenthetic
clause “save as hereinafter provided in sub-section (1) of Section 162, Criminal
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Procedure Code.” This main Section and the proviso, read together, prohibit such a
statement to be used in a criminal enquiry or trial for any purpose, except by the
accused and with the permission of the Court by the prosecution for the purposes of
section 145 of the Evidence Act. that Section nowhere lays an impediment to the

use of such statement in the triai of a civil suit.
B

126. M.P. ACCOMMODATION CONTROL ACT, 1961, SEC. 13 (i) and 13 (2)
Dispute as to arrears of rent but not as to the rate of rent-Dispute not
covered u/s 13 (2)- Dispute outside the ambit of Sec. 13 (2), Sec. 13 (2)
becomes inoperative.

(ii) Delay in deposit of month to month rent-may be condoned.
Prakash Gupta Vs. Smt. Ramrati Debi,
(2002) (2) MPLJ 459 (HC)

Held :

It is submitted on behalf of the defendant that he had raised the dispute as to
arrears of rent and, therefore, he was not obliged to deposit the rent till the time the
dispute was decided by the trial Court. This argument cannot be accepted in view of
the decision of the Supreme Court in Jamnalal vs. Radheshyam, 2000 (2) MPLJ
385 in which it has been held that where there is no dispute about the rate of rent the
dispute is not covered by Section 13 (2) of the Act and a tenant takes the risk of
suffering an order of eviction by raising dispute in regard to the amount of rent pay-
able by him while admitting the rate of rent and not making payment or deposit
under sub-section (1) because where the dispute raised by the tenant is outside the
ambit of sub-section (2), sub-section (1) of section 13 of the Act does not become
inoperative.

(i) Legally speaking, the delay or default can be condoned and that is permissible
even in respect of the rent which becomes due from month to month after the
institution of the suit as held by the Supreme Court in Shyamcharan Vs.
Dharamdas, AIR 1980 SC 587, Ram Murti Vs. Bhola Nath, AIR 1984 SC
1392 and by this Court in Manoharlal Vs. Abdul Mazidkhan, 1997 (I) MPLJ
232. The time for deposit of future rent can be extended where the failure of the
tenant to make such payraent or deposit was “due to circumstances beyond his
control”.

@

127. CRIMINAL PROCEDURE CODE- SECTION-195.
Bar contained u/s 195 (i) (b) (ii)- Not applicable when forgery of the docu-
ment committed before its production ir sourt- No legal bar for the court
to direct prosecution in such case.
Prakash Asnani Vs. Tikamdas,
(2002) (2) MPLJ 461 (HC).
Para 4 and 5 is reproduced in toto:-
Held :

It is contended on behalf cf the appellant that section 195, criminal procedure
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code is not attracted in the present case as the forgery of the rent-note is said to
have been committed before it was produced in the court. It is pointed out that the
forgery is not said to have been committed when the document was custodia legis
and, therefore, there is no need of filing the complaint by the court under Section
195, criminal procedure Code and non-applicant Tikamdas or Laxmibai if they so
desire may launch prosecution against the appellant. Reliance is placed on the de-
cisions of the Supreme Court in Patel Laljibhai Vs. State of Gujarat, AIR 1971 SC
1935, Mohan Lal Vs. State of Rajasthan, AIR 1974 SC 299, Raghunath Vs. State
of U.P., AIR 1973 SC 1100 and of Punjab and Harayana High Court in Harbans
Singh Vs. State of Punjab, AIR 1987 Punjab and Harayana 19. To the list of cita-
tions the latest decision of the Supreme Court in Sachida Nand Singh Vs. State of
Bihar, (1998) 2 SCC 493=AIR 1998 SC 1121 may be added in which it has again
been clarified that it is difficult to interpret section 195 (1) (b) (ii), Criminal Procedure
Code as containing a bar against initiation of prosecution proceedings merely be-
cause the document concerned was produced in a court albeit the act of forgery
was perpetrated prior to its production in Court. It would be a strained- thinking that
any offence involving forgery of a document if committed far out side the ptecincts of
the court and long before its productlon in the court, could also be treated as one
affecting administration of justice merely because that document later reached the
Court records. It must, therefore, be held that the bar tontained in section 195 (1)
(b) (ii) of the Code is not applicable to a case where forgery of the document was
committed before the document was produced in a Court.

(i) In view of the legal position discussed above a complaint by the Court under
section 195 Criminal Procedure code is not a sine quo non to enable a Magis-
trate to take cognizance of the offence of forgery of the rent-note which is said
to have been committed in the present case before its production in the Court.-
But there is no legal bar for the Court to direct prosecution against a person
who is found to have committed forgery in respect of such a document. It is
said that anyone can set the criminal law in motion against any person who has
committed a crime. The doctrine of locus standi has a very limited application
in the field of criminal law, for example, the cases covered by sections 198 and
199 of the code. The general rule is that anyone can put the criminal law into
motion as a complainant,-except where the statute which creates that offence
indicates to the contrary expressly or impliedly. Therefore, a court which finds
the commission of the offence of forgery or any other offence is competent to
file a complaint before a Magistrate or direct investigation by the police. The
powers of a Court are not circumscribed in ordering prosecution of anyone in
the interest of justice. Therefore, a Court is competent to direct filing of a com-
plaint or report even in those cases which are not covered by section 195,
Criminal Procedure Code. In the cases covered by section 195 (1) (b) (ii) the
Magistrate cannot take cognizance of the offence without the complaint of the
Court. But the Court can order prosecution even in case de hors section 195 of
the Code. .

®
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128. NARCOTIC DRUGS AND PSYCHOTROPIC SUBSTANCES ACT 1985-

SEC. 50.

Applicability of Section 50- Only in case of search of the person-Search
of the baggage/luggage or vehicle is not search of the person.

Prahlad Haricharan Vs. State of M.P.

2002 (2) MPLJ 562 (H.C.)

Held :
It has been held by the Constitution Bench of the Supteme Court in the State

of Punjab Vs. Baldeo Singh, AIR 1999 SC 2378 that section 50 of the Act would
come into play only in the case of a search of a person as distinguished from search
of any premises etc. Now the question arises what is the search of a “person”? It has
been illustrated in a number of subsequent decisions of the supreme Court. In
Sarjudas Vs. State of Gujrat, AIR 2000 SC 403 charas was not found on the
person of the accused but it was found kept in a bag which was hanging on scooter
which he was riding. It was held that the said search cannot be said to be illegal on
the ground that the accused was not informed of his right under section 5Q of the Act
tc be searched in the presence of a Gazetted officer or a Magistrate.

(ii)

(iii)

In kalema Tumba Vs. State of Maharashtra, (1999) 8 SCC 257 the search
was made of the “baggage” of the accused which had arrived at the airport. It
was held tHat it was not a case of search of the “person” of the agcused. Again
in Kanhaiyalal Vs. State of M.P., (2001) 10 SCC 380 the opium was found
from a bag which was being “carried by the appellant”. It was held that it is not
the case of the search of the “Person” of the accused.

In A.R. Mansuri Vs. State of Gujrat, AIR 2000 SC 821 there was search of an
autorickshaw, gunny bags were found stacked therein. It was held that it was
also not the case of the search of a “person”. It was observed that the place
where the gunny bags were found stacked was “not inextricably connected
with the person” of the appellant. This is a three Judge Bench judgment. Refer-
ence was made to the twn earlier decisions of kalema Tumba and Sar]udas in,
this case and the law iaid down in those cases was approved.

The learned counsel for the appellant has placed reliance on a recent decision
of the Supreme Court in Gurubaksh Singh Vs. State of Haryana, (2001) 3
SCC 28. In that case alsé a passenger train arrived at Karnal Railway station
and the accuséd was found sitting in a compartment. He left the train and he
was found “carrying a katta (gunny bag) on his left shoulder”. It was found that
there was poppYy-straw in the bag. After making reference to the constitution
Bench Judgment in Baldeo Singh’s case, it was held that section 50 of the Act
was not attracted in this case as it was not the case of search of a “person” but
of the bag hanging on hjs shoulder It has been reiterated that section 50 of the
Act would be applicable only in those cases where the seargh of the “person” is

carried out.
]
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129. N.D.P.S. ACT, 1985 SEC. 37 ..
N.D.P.S. Amendment Act of 2001- Effect- Applicable to pending cases also-
Amended Sec. 37- Effect- no provision of bail in the Act in respect of small/
medium quantity hence Schedule I-ll Cr.P.C. applicable.
Sharad Kewat Vs. State of Madhya Pradesh Order dt. 9-8-02 passed by the
M.P. High Court Jabalpur in Cr. Appeal No. 1759/2001.

The Amendment Act of 2001 came into force on 2-10-2001. By Section 41 of
the Amendment Act it has been made applicable to the pending cases also.

By the notification dated 19-10-2001 of the Centrai Government as per Serial
No. 56 heroin weighing 5 gram has been described as “small quantity” and 250 grams
as “commercial quantity”. In the present case, the quantity of heroin which is in-
volved is more than the small quantity but less than the commercial quantity. Section
37 of the Act has also been amended in 2001. Now there is no provision of bail in
this Act in respect of s<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>