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ACT/ TOPIC IR 'NOTE PAGE
NO. NO.

CIVIL PRACTICE

- Jurisdiction of Civil Court — Two Courts
having concurrent jurisdiction — Parties
by agreement can limit the jurisdiction
to one Court 298 278

CivViL PROCEDURE CODE, 1908

Section 9 - Relinquishment of claim for relief ~

Suit claiming relief partly beyond

jurisdiction of Civil Court — Plaintiff

may be permitted to relinquish such

part to bring the suit within jurisdiction

of Civil Court 254 (i) 232
Section 11 — Res judicata, principle of ~ Principle

not attracted when order is passed

without inherent jurisdiction 248 226

Section 89 — Settlement of appeal through one of
the modes provided under Section 89
(Mediation) - Refund of court fees -
Appeal being continuation of suit,
court fees must be refunded -
Law explained 316 293

0.6 R.17 —~ Amendment in pleadings — Proposed
amendment barred by limitation on the
date of application — As a general rule
such amendment not to be allowed 262 239

0.7 R.11 — Obijection as to jurisdiction ~ To decide
such objection, only the allegations
contained in plaint should be seen 273 247

0. 39 Rr. 1 and 2 - Interim injunction, grant of —
Infringement of trade mark or
copyright — Normally injunction should
be granted 249 226

0.41 R.3-A (1) - Limitation in appeal — Question of
limitation in appeal should be decided
before decision on merits — Dismissal
of application under Section 5 of the
Limitation Act and consequentially an
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order dismissing the appeal is not a
decree — Law explained

: 0.41 R. 22 — Cross-objections, maintainability of —
< Cross-objection is maintainable if
filed within limitation subject to
maintainability of appeal —

Law explained

0. 43 R.1(u) — Misc. Appeal under 0.43 R.1 (u) against
order remanding a case - Such appeal
should be heard only on the grounds
enumerated under Section 100 — Law
explained

CONSTITUTION OF INDIA

Art. 226 — Writ jurisdiction under Article 226,
ambit and scope of — In appropriate
cases petition involving disputed

} questions of facts may be entertained
| - Law explained

| 1 Art. 227 — Supervisory jurisdiction under Article
227, ambit and scope of — Law
explained

4 CO-OPERATIVE SOCIETIES ACT, 1960 (M.P.)

Section 85 (a) — Award passed by Co-operative Court,
execution of — Such award, when
forwarded to Civil Court along with
certificate be deemed a decree of
Civil Court — Civil Court can execute
such award thereafter

COURT FEES ACT, 1870

Section 7 (iv) — Suit for cancellation of sale deed
executed by holder of power of
attorney — Ad-valorem court fees
payable

4 Section 16 — Settlement of appeal through one of

: the modes provided under Section 89

| C.P.C. (Mediation) — Refund of court
fees - Appeal being continuation of
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suit, court fees must be refunded —
Law explained

CRIMINAL PROCEDURE CODE, 1973

Section 167 — Default bail under Section 167 —
Delay in the investigation resulting in
default bail, held to be condemnable—
Further held, Supervising Officer to
see that such lapses are not committed

Sections 190 (a) — Grounds for taking cognizance -
Magistrate may take cognizance
notwithstanding contra opinion of the
investigating agency — Adequacy of
evidence for conviction not to be seen
at that stage — No reasons required to
be recorded at the stage of issuing the
process

Section 193 — Whether Special Court can take
cognizance under SC/ST (Prevention
of Atrocities) Act without committal of
case — No — Law reiterated

Section 202 — Inquiry under Section 202, Scope of -
Whether accused has right to
participate in such inquiry — Held, No —
Further held such statement recorded

316

319

289

296

u/s 202 cannot be used under Section 33

or Section 157 of Evidence Act —
Law explained

Section 306 - Pardon, tender of to accomplice —
Accomplice not complying with the
conditions of pardon — Procedure to
be followed — Law explained

Section 311 — Summoning of witness under Section
311, ambit and scope of — Provisions

285

310

though expressed in the widest possible

terms, discretion should be exercised
judicially and with circumspection —
Power when can be exercised to
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ACT/ TOPIC NOTE PAGE
NO. NO.
examine the witness again —
Law explained 282 (ii) 257
Section 438 Second application, for grant of

CRIMINAL TRIAL

anticipatory bail, maintainability of —
Held, application is maintainable 309 287

Appreciation of evidence —

Dowry death — Relatives of the family of

the victim are the best witnesses —

Absence of independent evidence

inconsequential 301 279

Appreciation of evidence —
Interested witness not necessarily a
false witness 318 294

Appreciation of evidence —

Pendency of criminal cases against

witness — Effect — This itself not

sufficient to discard testimony — Law

explained 246 225

Defective investigation, effect of —

Court has to be circumspect in

evaluating the evidence but defective

investigation itself not a ground to

acquit the accused 271 246

Destruction of record — Non-availablity

of original record due to destruction on

account of natural or unnatural calamity,

Court should direct for reconstruction

of record — Accused persons cannot

be acquitted for non- availability of

record — If reconstruction not

practicable, retrial may serve the

interest of justice — Law explained 278 253

— Fair trial, what constitutes fair trial 282 (i) 257

DOWRY PROHIBITION ACT, 1961

Section 2
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ACT/ TOPIC NOTE PAGE
NO. NO. )

includes demand of money for a
proposed marriage — Law explained 257 (ii) 235

EVIDENCE ACT, 1872 L

Section 9 — Test identification parade, evidence
as to — Such evidence is corroborating \
— Test identification, when not necessary 1
— Law explained 251 (i) 228

Section 81 — Newspaper reports, evidentiary value
of — Such reports per-se are not
legally acceptable evidence 260 239

Section 113-B — Expression “soon before her death” as

used in Section 113-B, meaning of —

It contemplates existence of proximate

and live link between effect of cruelty

and death 279 254

Section 113-B — Presumption permissible under Section
113-B, nature and extent of —
Prosecution must prove that death

occurred within seven years of marriage 253 231 3
FAMILY COURTS ACT, 1984
Section 7(1) — Declaration regarding legitimacy or "

illegitimacy of a child — Family Court

has jurisdiction to grant declaration

about legitimacy but declaratory

relief regarding illegitimacy cannot be

granted — Law explained 284 262

FOREST ACT, 1927

Section 52 — Confiscation under Section 52 — Power
is independent of criminal prosecution
— Criminal prosecution and confiscation
proceedings are separate and distinct
proceedings — Law stated 290 268

HINDU MARRIAGE ACT, 1955 c

Section 13 (1)(iii) — Divorce on the ground of unsoundness
of mind — Requisite degree of
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unsoundness — It must be of such

degree that spouse seeking relief

cannot reasonably be expected to live

with the other = 314 292

INDIAN EASEMENTS ACT, 1882

Section 52 — Lease or licence — Distinction between
~ Law explained 268 244

INDIAN PENAL CODE, 1860

Section 34 — Common intention as used in
Section 34, meaning of — It does not
mean “the common intention of all” or
“‘intention common to all” — Proof of
overt act not sine qua non to fasten -
liability under Section 34. 277 (i) 252

Sections 149 - Difference between “common intention”
and 34 and “common object” — Proof of an
overt act is not a sine qua non to fasten
liability under Section 149 283 260

Sections 149 — Constructive liability under Section 149
and 302 — Accused charged only under
Section 302 1.P.C. — Ingredients
relating to charge under Section 149
not incorporated in the charge —
Accused persons cannot be convicted
under Section 302 read with
section 149 292 271

Section 201 — Criminal liability under Section 201
r/w/s 306 — Mere presence at the
cremation ground or mere relationship
with husband would not attract
Section 201 — Necessary requirements
to constitute an offence under
Section 201 — Law explained 274 248

Section 304-B - Expression “soon before her death” as
used in Section 113-B Evidence Act,
meaning of — No straightjacket formula
can be laid down as to what would
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constitute a period of “soon before” —

It contemplates existence of proximate

and live link between effect of cruelty

and the death 279 254

Sections 304-B — Phrase “soon beforé” as used in
Section 304-B, meaning and expanse —
Phrase “soon before” not synonymous
with the phrase “immediately before”
— Law explained . 250 . 227

Section 307 —~ Attempt to murder — Requirements for
constituting offence u/s 307 — Law
explained . 277 (ii) 252

Sections 304-B, - Relationship of husband and wife —
307 and 498-A For purpose of Sections 304-B, 307
and 498-A — Expression “husband”
covers a person who contracts
marriage ostensibly and cohabits with
such woman — Contra view expressed
in Ram Narayan Vs State-of M.P;
(1998) 3 Crimes 147 (M.P) overruled 257 (i) 235

Section 354 — Offence under Section 354 |.P.C.,
Essential ingredients of - Modesty of a
woman, meaning of — Knowledge that
modesty is likely to be outraged
sufficient to constitute the offence-

Law explained . 286 265
Sections 375, — Definition of rape - Ejaculation without
376 and 511 penetration does not constitute rape— -

Attempt to commit an offence — Legal
requirements to constitute “attempt” 269 245

Section 376 — Rape - Penetration is sine qua non
for rape — Law explained. 287 266
Section 376 - Rape case - Injuries on the body or.

private parts of prosecutrix — Such
injuries not sine-qua-non to.prove a
chargeof rape - = .. 251 (ii) 228
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Sections 397 - Robbery or dacoity — Word “uses”
and 34 in Section 397, meaning of — Actual
use of weapon for cutting, stabbing,
shooting not necessary — Section 397
does not create new substantive offence
but contemplates individual liability for
use of deadly weapon — Section 34 not
applicable in such cases 252 230
LIMITATION ACT, 1963 .
Section 3 -— Limitation not ‘specifically set-up as a
- - defence — Court still under obligation
- to see that suit is within limitation 245 224
Section 14 — Scope and applicability of Section 14 —
Law explained 266 242
Art. 65 — Adverse possession against a life
tenant will not bar the reversioner/
reminderman from succeeding to the .
estate - Law stated 261 239
M.P. FAMILY COURT RULES, 2002
R.14 — Representation of parties by lawyer —
Where case is complicated, discretion
should be exercised in favour of party
seeking representation through the
lawyer . 306 284
M.P. LAND REVENUE CODE, 1959
Sections 110 — Mutation — Mutation neither creates
and 164 nor extinguishes a title — It is only for
fiscal purpose — Law explained 311 (i) 289
Section 117 - Khasra entries, evidentiary value of -
Such entries have corroborative value 313 291

M.P. MUNICIPAL CORPORATION ACT, 1956

Section 308-A - Unauthorized construction i.e.
construction-without sanction or
beyond sanction — Such construction
may be regularized by the Municipal
Authorities and need not necessarily
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NO. NO.
be demolished — Law explained 300 279
M.P. PUBLIC TRUSTS ACT, 1951
Sections 26 — Jurisdiction of Court under Sections 26
and 27 and 27 - Jurisdiction is wide enough

to embrace nearly all the reliefs
relating to the management and
administration — Law explained 308 287

MOTOR VEHICLES ACT, 1988
Sections 2 (10), - Effective driving licence, meaning of

2 (47) and with reference to transport vehicle —
Sections 10 — Driver holding driving licence for light
and 147 motor vehicle not transport vehicle ~

Such driving licence is effective driving

licence for transport vehicle — Contrary

view expressed in New Indian

Assurance Co. Ltd. Vs. Shailesh Yadav

and others, 1988 ACJ 755 expressly

overruled - Law explained 304 282

Section 147 - Insurer’s liability regarding person
travelling in the capacity of owner of
the goods in goods vehicle — Insurer is
liable in respect of such persons —
Liability is statutory 303 280

Section 166 — Determination of quantum of
compensation — Appropriate multiplier
vis-a-vis age of the deceased/claimants
as applied in two different cases —
Law discussed 259 238

Section 168 — Compensation, determination of —
Family pension not being an
advantage accruing due to death not
deductible 317 293

N.D.P.S. ACT, 1985

Section 37 -~ Conditions for grant of bail under
Section 3% — Phrase “reasonable
grounds” as used in Section 37,
meaning of 247 225
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Section 41 (1) — Classification regarding cases pending
in an appeal and pending in trial Court
as contemplated in Section 41 (1)
regarding sentence — Classification
not ultra vires — Contra view expressed
in Ramesh Vs. State of Madhya Pradesh,
Writ Petition No. 537 of 2003 decided
on 25-04-2003 expressly overruled 270

Section 50 - Search of the luggage — Section 50 not
applicable 265

PREVENTION OF FOOD ADULTERATION RULES, 1955

Rule 18 — Sending of memorandum and specimen
impression of seal to Public Analyst —
Both should be sent separately —
Expression ‘separately’, meaning and
connotation of — Law explained 293

PREVENTION OF CORRUPTION ACT, 1988

Section 13 (2) — Applicability of law relating to probation
— Benefit of probation law, not to be
extended in cases of conviction under
Section 13 (2) 294

Section 19 — Sanction for prosecution, grant of —
Sanctioning Authority not required to
wait for the report of the experts —
Actual production of the tapes, etc,
before Sanctioning Authority, not
necessary — Duty of Sanctioning
Authority - Law explained 296

Section 20 (1) — Presumption under Section 20 (1),
nature and scope of — Section 20
(1) is identical to Section 4 (1) of the
Act of 1947 — It is obligatory on Court
to raise presumption if requisite
conditions are satisfied —
Law explained 276

PROVINCIAL INSOLVENCY ACT, 1920

Section 17 — Death of debtor — Proceedings be
continued against legal representatives
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of the deceased debtor by bringing
them on record 306 284

RENT CONTROL AND EVICTION

— Co- owner's right to file suit on behalf
of other co-owners — Right is based
on doctrine of agency — Co-owner
cannot withdraw his consent midway
the suit — Law explained 256 234

— Tenancy — Person inheriting tenancy
inherits it with rights and obligations 299 278

SPECIFIC RELIEF ACT, 1963

Section 6 — Possessory relief under Section 6 —
Action under Section 6 is confined to
finding out question of possession
and dispossession - within six months
before institution of suit ~ Question of

title “immaterial” 297 277
Sections 6, — Trespasser in “settled possession” —
37, 38 Grant of injunction in favour of such

person against true owner —
Discretionary remedy of injunction not
to be used to protect or to perpetuate

a wrong — Law explained 254 (ii) 232
Sections 14 (b) - Contract of personal service — Such
and 34 contract cannot be specifically

performed, subject to well recognized

exceptions — Law stated 255 234

SERVICE LAW

— Correction of date of birth through

intervention of court — Generally the

Court/Tribunal must be slow in granting

relief — Factors to be considered,

discussed ‘ 263 240
— Departmental enquiry - Imposition of

penalty — Non-supply of enquiry report

to delinquent — Order of punishment

not vitiated ipso facto — Law explained 307 286
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— Habitual absence — Delinquent found
incorrigible - Dismissal not unjustified

SC/ST (PREVENTION OF ATROCITIES) ACT, 1989

Section 2 (1)(C) - Parents’ conversion to Christianity/
change of religion — Effect on the
status of a person as a member of
SC/ST - Factors to be seen —

Law explained

TRANSFER OF PROPERTY ACT, 1882

Section 53-A - Part performance, benefit of —
Intending purchaser not found ready
and willing to perform his part of the
contract — Such person is not entitled
to protection under section 53-A

Section 55 — Rights and liabilities of buyer and seller

— Buyer’s charge contemplated under

Section 55 regarding purchase money/

earnest money ~ Law explained
Section 105 - Lease or licence — Distinction between
— Law explained

WORDS & PHRASES

- “Confiscation” and “Forfeiture”,
difference between - Confiscation
envisages civil liability whereas
forfeiture is preceded by conviction

—~ Expression “Proof of fact”, meaning

and connotation of — It is unsafe to use

one presumption to draw yet another
presumption unless there is statutory
compulsion ~ Presumption and

applicability of maxim res ipsa loquitur

in a criminal case- Law explained
— Voluntary retirement and resignation,

distinction between — Resignation may
be unilateral but voluntary retirement is

bilateral
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PART-ill
(CIRCULARS/NOTIFICATIONS)

1. D.O. letter dated 15.09.2004 by the Registrar General,
High Court of M.P. to District Judges regarding Protocol
duties by Judicial Officers

2. Circular dated 16.08.2004 issued by the High Court of
Madhya Pradesh regarding filling up the vacancies in the
cadre of Class lll, Class IV and Contingent Paid .
Employees in District Court Establishment

3. WY UH HaER A XU HHIG Sifdd fpU o @ fawa @
AU T & IR 976 04.10.1993 TF 19.04.04

PART-IV
(IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS)
1. Madhya Pradesh Dowry Prohibition Rules, 2004

We are thankful to the publishers of SCC, MPLJ, MPHT,
MPWN, ANJ & RN for using some of their material in
this Journal.

~ Editor

CORRIGENDUM

Esteemed readers are requested to effect following
correction in the 6th line of Note No. 166 Part Il, of June
2004 issue :

After - “Reported in 2004 (I) MPWN 64" portion —“= 2004 (1 yJLJd
110 (FB)” may be deleted.
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No man is above the law and no man is below it;
nor do we ask any man’s permission when we
require him to obey it. Obedience to the law is
demanded as a right; not asked as a favor.

-THEODORE ROOSEVELT
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VICTIMOLOGY: A DEVELOPING CONCEPT

JUSTICE DIPAK MISRA
High Court of M.P.

Crime and punishment are as old as the organised human culture founded
on collective interest. As the civilization and economic growth expand there is
an auxesis of philosophy to restrain snowballing of crime as a criminal propensity
gets garnered and generated in a sophisticated method as if there is a class
determination to create a cleavage with ingenuity. Crime when understood with
perception of historicity has a different conception dependent upon the social
milieu, collective ethos, social strata and community setting. In every society a
crime has a definitive notion and with the change of society, both in time and
clime, there is a perceptual shift as regards the conception of criminality. There
may be accentuation on crime and emphasis on value based facets which have
entered into moral and virtuous infrastructure of the society and value integrated
social process. In certain cases there is a different consideration attached to
crime which gets liberalized and in the process there is mollification of punishment
depending upon the collective desideratum, economic front, accent on certain
kind of permissiveness and acceptability of normative change. On certain
occasions when the value system of the society gets deranged and is on the
path of declension, the crimes of a different nature are taken cognizance of and
the law makers countenancing such a spectrum make the law applicable in a
rigorous manner. But, the basic feature that, in a way, has remained unchanged,
is that the crime is regarded to be one against the State hampering the collective
interest, social equanimity and group equilibrium.

An individual may commit a crime against another but the commission of
crime does not confine and constrict itself to the individual realm of crime but
metamorphoses itself to a crime that creates a dent, a concavity or a hole
somewhere in the social fabric. One may conceive the idea that it is on the
individualistic plane, the crime being less grave, but in effect and purport, it has
some impact and repercussion on the law and order situation of the society of
which the State is the legal guardian. The society, one may say, is the moral
guardian of law. Thus, essentially put, every crime is against the State. But its
gravity depends upon the degree and the extent to which it affects the functional
and governmental aspects of the State. That is why some crimes are treated as
grave and some not so grave, and some, minor. Whatever may be the nature
of the crime, there is a victim - a person waiting behind the curtain, sometimes
peeping through to be looked at, to be noticed, and to be looked after. He has
illimitable hope and enormous aspiration to be treated with honest humane
consideration, kinetic sympathy and permissible concern. Not for nothing it has
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been stated that the term ‘victim’ is of wide connotation. A victim may be the
injured, may be a witness and may be that part in society that makes a loud cry
for getting justice. Victims can be one’s own family, the near relatives, the dear
friends, the close neighbours and intimate colleagues. The singular inherently
engulfs and encapsules the plural when the individual traumatic experience gets
transformed to an agonized and anguished experience of the society at large.

A victim cannot be kept at bay as he has the primary role in a trial without
becoming a protagonist at the centre stage. The accused may be the spinal but
the victim has to have space, an allowable one. In criminal justice system a
victim of crime some times goes through a distressing and disturbing experience.
Many a time the victims themselves are witnesses to the crime and their evidence
can help, aid and assist to convict an offender. It is noticeable that few victims
come forward to adduce evidence. They harbour a feeling that their deposition
in Court may leave them with an unhappy experience. They do not intend to
face the unhappy situation. Such an apprehension is mothered by lack of
information, lack of consideration, undue delay in trial, a fear for aggressive
cross-examination, the feeling of fear for the accused who has, at times, been
able to demolish the psychic resistance, intimidation by the community and on
occasions the fear psychosis for the Court itself. The witnesses are not made
aware about the sense of security, turn of their case in Court, the reason for
adjournment of cases and the catastrophe which eventually takes place because
of speaking the truth in Court. In addition, they are subjected to unnecessary
stressful court-room experiences. It cannot be lost sight of the fact that they are
not given Long Term Support (‘the LTS’). They are also not given Adequate
Security Measure (‘the ASM’). There has to be growth of the LTS and the ASM
so that the injured victims who are witnesses and also the witnesses who support
the injured do not get into oblivion and ultimately suffer.

While thinking about the victimology one should never forget that the
purpose of criminal justice system is reduction of crime, instilling a fear for
indulging in crime on the bedrock of the principle of deterrence and social stigma,
marginalization of fear of the public at large to approach a Court of Law,
dispensation of justice in a fair and efficient manner and promoting of truthful
evidence within the bounds of Rule of Law. In the absence of repose of public
confidence in the criminal justice system it is bound to shake the faith of coliective
and consequently anarchy gets ushered in in the social setting. It is a pre-
requisite that criminal justice system must get itself acclimatized to the needs
of victims and witnesses who are victims in prospects. The psychograph of the
victims should be understood and appreciated in a purposeful manner. It is
imperative that the offenders are booked under law, dealt with fairly and speedily,
and the victim be given his due recognition. A balance, a moderation and a
synthesis have to pave the path of justice. The apt thing to create is to grow a
sense of effective confidence in a Court of Law so that the victim does not feel
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physically injured, emotionally traumatized, frightened by future torment and
potentially carry a long lasting psychological anguish, and the accused also
does not harbour a feeling that his interest is jeopardized and there is some
sort of predisposition or determined mind set. It has to be achieved with
objective legal art and positive craftsmanship.

The concept can be made tangible by developing feelings among the people
at large that the collective has a duty, the State has an obligation and the judiciary
has a sacrosanct and positive role. Everyone is duty-bound to see that the
offenders are brought to justice. The victim with the adjudicatory process must
feel satisfied that there has been a fair trial and proper dispensation of justice
and in addition, he must feel happy to be witness in the trial. Information and
technology have gained ground. Hence, a time has come when victims must be
well informed about the action taken by the investigating agency. Security must
be provided as far as practicable to all the witnesses. There should not be
unnecessary postponement of cases, as such postponements are likely to create
disillusion and collapse of faith.

Victimology in its expanse would also include conferral of emotional support
to the victims and to unclothe the fear of withesses who feel, in this country, to
be perpetual victims. The visit of the victims to Court should be made safe and
comfortable. The Court also has a duty to see that no witness is victimized by
way of inappropriate, unwarranted and uncalled for stretched cross-examination.
With the introduction of modern technology, efforts and attempts should be made
for effecting implementation of recording evidence by ‘video conferencing’. Courts’
staff should ensure that the victims and the witnesses have come to a temple
and they being the guards, it is inherent in their duty to see that withesses are
given treatment which is due to them as citizens of the country who come to
Court to aid and assist in the dispensation of justice. Sacrosanctity of the said
duty should not be marginalized and no individual should be treated as an
unperson or nonperson. They should be treated with respect, consideration
and discretion.

Certain categories of victims like children, victims of rape, domestic violence
and those who experience repeat victimization need specific and special attention.
They suffer a different kind of trauma, an ordeal of a different nature. Their
cases are to be handled with utmost sensitivity, social experience gathered in
life and a sense of concern. Their behavioral pattern, unless deliberate, should
not be taken exception to immediately. There has to be a perceptual shift with
regard to young victims. A child witness should not be harassed and a curative
attitude should be shown to him. He should not be treated as any other witness.

The prosecution has a role in victimology. It should see that more supports
are provided to the victims and witnesses. Victims of road and traffic accident
have to be differently dealt with. There should be energetic and effective dialogue
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with the victims and other witnesses. There should be co-ordination to achieve
the common goal so that there is no destruction of faith in the system. The
victim should be kept informed about the proceedings of the trial and the
prosecution must make it an obligation to involve him throughout the investigation
so that he does not feel distanced.

At this juncture it is seemly to have a penetrating look at obtaining factual
scenario. It is not out of place to state that certain rights are recognized in
criminal jurisdiction, but presently it is a limited one. The Code of Criminal
Procedure makes a provision where the informant or the person aggrieved can,
with the permission of the Court, assist the Public Prosecutor. There are
suggestions to implead them as parties. The debate is still on. In this connection
provisions enshrined under Sections 437(5) and 439(2) of the Code of Criminal
Procedure are worth noticing. An informant or a complainant can move an
application for cancellation of bail. Section 321 of the Code permits the
prosecution to withdraw the case. In such cases the victims or persons aggrieved
can challenge the action of the State. But the same has to be viewed in a larger
canvass and a broader spectrum.

The next aspect which requires to be considered is compensation for the
victims. In this regard provisions contained under Sections 357(1) and 357(3)
of the Code are noticeable. The Apex Court and certain High Courts in this
connection have concretized the theory of compensation as a matter of
punishment in certain cases. It is profitable to take note of the said decisions.

In the case of Palaniappa Gounder Vs. the State of Tamil Nadu and Others,
AIR 1977 SC 1323 the Supreme Court indicated the concept of compensation
and held that it would be the duty of the Court to take into account the nature of
the crime, the injury suffered, the justness of the claim for compensation, the
capacity of the accused to pay and other relevant circumstances in fixing the
amount of fine or compensation.

In the case of Sarwan Singh and others etc. Vs. The State of Punjab, AIR
1978 SC 1525 the Apex Court expressed the view as under:

“The object of the section therefore, is to provide
compensation payable to the persons who are entitled to
recover damages from the person sentenced even though
fine does not form part of the sentence. Though S. 545
enabled the Court only to pay compensation out of the fine
that would be imposed under the law, by S. 357 (3) when a
Court imposes a sentence, of which fine does not form a
part, the Court may direct the accused to pay compensation.
In awarding compensation it is necessary for the Court to
decide whether the case is a fit one in which compensation
has to be awarded. If it is found that compensation shouid
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be paid, then the capacity of the accused to pay a
compensation has to be determined. In directing
compensation, the object is to collect the fine and pay it to
the person who has suffered the loss. The purpose will not
be served if the accused is not able to pay the fine or
compensation or, imposing a default sentence for non-
payment of fine would not achieve the object. If the
accused is in a position to pay the compensation to the
injured or his dependents to which they are entitled to, there
could be no reason for the Court not directing such
compensation. When a person, who caused injury due to
negligence or is made vicariously liable is bound to pay
compensation. It is only appropriate to direct payment by
the accused who is guilty of causing an injury with the
necessary Mens Rea to pay compensation for the person
who has suffered injury”

In the case of Guruswami Vs. State of Tamil Nadu, 1979 CrLJ 704 the view
expressed in the case of Sarwan Singh (supra) was followed. Compensation
was granted for the loss caused to the victims who were the widow and the
minor children. The concept gathered momentum when two-Judge Bench of
the Apex Court in the case of Hari Kishan and State of Haryana Vs. Sukhbir
Singh and others, AIR 1988 SC 2127 in paragraphs 10 and 11 ruled thus:

“10. Sub-section (1) of Section 357 provides power to award
compensation to victims of the offence out of the sentence
of fine imposed on accused. In this case, we are not
concerned with sub-section (3). /t is an important provision
but Courts have seldom invoked it. Perhaps due to
ignorance of the object of it. It empowers the Court to award
compensation to victims while passing judgment of
conviction. In addition to conviction, the Court may order
the accused to pay some amount by way of compensation
to victim who has suffered by the action of accused. It may
be noted that this power of Courts to award compensation
is not ancillary to other sentences but it is an addition
thereto. This power was intended to do something to
reassure the victim that he or she is not forgotten in the
criminal justice. It is, to some extent, a constructive
approach to crimes. Htis indeed a step forward in our criminal
justice system. We, therefore, recommend to all Courts to
exercise this power liberally so as to meet the ends of justice
in a better way.
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11. The payment by way of compensation must, however,
be reasonable. What is reasonable, may depend upon the
facts and circumstances of each case. The quantum of
compensation may be determined by taking into account
the nature of crime, the justness of claim by the victim and
the ability of accused to pay. [f there are more than one
accused they may be asked to pay in equal terms unless
their capacity to pay varies considerably. The payment may
also vary depending upon the acts of each accused.
Reasonable period for payment of compensation, if
necessary by installments, may also be given. The Court
may enforce the order by imposing sentence in defauit”

(emphasis added)

In the aforesaid case Rs.50,000/- was granted as compensation for
meeting the ends of justice.

in Braj Lal Vs. Prem Chand and another, AIR 1989 SC 1661 the Apex Court
while imposing fine directed Rs.18,000/- should be paid to the victim.

Yet again in State of U.P. Vs. Jodha Singh and Others, AIR 1989 SC 1822
while converting the punishment, 75% amount recovered towards fine was
directed to be paid as compensation to the victim.

Though stated in a different context a two-Judge Bench of the Apex Court
in the case of P.C. Singh Vs. Dr. Praful B. Desai and another, 2003 AIR SCW
1885 held as under;

“It must be remembered that the first duty of the Court is to
do justice. As has been held by this Court in the case of
Shri Krishna Gobe Vs. State of Maharashtra [(1973) 4 SCC
23)] Courts must endeavour to find the truth. It has been
held that there would be failure of justice not only by an
unjust conviction but also by acquittal of the guilty for
unjustified failure to produce reliabie evidence. Of course
the rights of the accused have to be kept in mind and
safeguarded, but they should not be over emphasized to
the extent of forgetting that the victim also have rights.”

In this context it is profitable to refer a recent decision rendered in the
case of Zahira Habibulla H. Sheikh and another Vs. State of Gujarat and others,
2004 AIR SCW 2325 wherein it has been held as follows:

“The principles of rule of law and due process are closely
linked with human rights protection. Such rights can be
protected effectively when a citizen has recourse to the
Courts of law. It has to be unmistakably understood that a
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trial which is primarily aimed at ascertaining truth has to
be fair to all concerned. There can be no analytical, all
comprehensive or exhaustive definition of the concept of a
fair trial, and it may have to be determined in seemingly
infinite variety of actual situations with the ultimate object
in mind viz. whether something that was done or said either
before or at the trial deprived the quality of fairness to a
degree where a miscarriage of justice has resulted. /t will
not be correct to say that it is only the accused who must
be fairly dealt with. That would be turning Nelson’s eyes to
the needs of the society at large and the victims or their
family members and relatives. Each one has an inbuilt right
to be dealt with fairly in a criminal trial. Denial of a fair trail
is as much injustice to the accused as is to the victim and
the society. Fair trial obviously would mean a trial before
an impartial Judge, a fair prosecutor and atmosphere of
judicial calm. Fair trial means a trial in which bias or
prejudice for or against the accused, the witnesses, or the
cause which is being tried is eliminated. If the witnesses
get threatened or are forced to give false evidence that
also would not result in a fair trial. The failure to hear
material witnesses is certainly denial of fair trial”

(emphasis supplied)

From the aforesaid it is luminescent and clear as day that the requirement
of the victim and the needs of the witnesses are to be understood in a magnified
canvass and it must enter into our hearts that in criminal justice system endeavour
has to be made to ensure that justice is not only done expeditiously but with
grace, respect, mercy and care. The prosecution has to make an effort to
empower the witnesses and victims to give best evidence in a most secure
atmosphere.

While discussing about the conception:of victimology a passing reference
is requisite to be made to sentencing structure. The Court trying a criminal
case should not show any kind of avidity to punish the accused. Thomas Paine
would like to put this aspect as dangerous to liberty. The learned jurist has
expressed the view that he who would like his own liberty to be ensured must
guard even of his enemy from oppression. Sometime a view has been expressed
that the punishment should not be an instrument to terrorise men. The said
concept when properly understood would convey that the value of moderation
is the apt path. No terror, but justice, no ignominy but faith, no destructive
approach to annihilate liberty but a constructive structuralism to establish
acceptable freedom. At this juncture it would be condign to refer a passage of
Lord Denning on capital punishment:
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“Punishment is the way in which society expresses its
denunciation of wrong doing and in order to maintain
respect for law, it is essential that punishment inflicted for
grave crimes should adequately reflect the revuision felt
by the great majority of the citizens. For them it is a mistake
to consider the object of punishment as being deterrent or
reformative or preventive and nothing eise. The truth is
that some crimes are so outrageous that society insists on
adequate punishment because wrong doer deserves it,
irrespcctive of whether it is deterrent or not.”

Thus, the totality of circumstances would show that punishment must be
severe but it cannot encompass or engulf a sense of brutality. A punishment
should be effective and moderate but cannot be too moderate to destroy the
effectiveness of punishment. The Courts have to consider various factors while
imposing sentence: the gravity of offence, the impact on society, organised
offenders, habitual offenders, casual offenders, age of offender, age of the victim,
offender’s previous character, antecedents, the circumstances under which the
crime was committed. Offences committed by professional offenders, economic
offences, cyber crimes, sexual offences, child abuse, drug trafficking, trafficking
in women and child, hijacking of aircrafts, participation in terrorist activities are
to be viewed in a different manner by Courts imposing sentence. An exhaustive
categorization is difficult to be made. What is being stated is illustrative. But
these guidelines are to be kept in view while imposing sentence. It has to be
borne in mind an appropriate sentence is a composite resultant of many a factor.

In essence all these factors are to be considered sometimes cumulatively,
sometimes separately and at times individually to justify the sentence. Eagerness
to punish should not be the motto. Simultaneously to allow the offender to get
away with leniency should not be the routine task. Victim’s cry for attention and
justice has to be understood and appropriate response is to be sent. The goal
to be achieved is that the offender is punished in an adequate manner so that
the loud cry of the society gets a positive answer and victim, as an individual,
gets satisfaction and none can point out that the accused has not been dealt
with fairly. All these have to form a part of a cohesive system. All concerned
participating in the criminal justice dispensation system have a role albeit,
however, minor but the same has to be performed with devotion, dedication,
earnestness, wholeheartedness and above all with allegiance to truth. Empathetic
actualization in respect of a victim can irrefragably be achieved by systemic
understanding and dynamic application of the fundamental idea.
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THE SUPREME COURT OF THE UNITED STATES

JUSTICE N.K. JAIN
President, M.P.S.C.D.R.C.

Symbol of Faith - “The Republic endures” declared Chief Justice Charles
Evans Hughes, as he helped lay the corner stone of the Supreme Court building
in Washington DC in 1932, “and this is the symbol of faith”.

Supreme Court of USA is established under Article [l11"® of the American
Constitution and the most important wing of the Federal Government of the USA.
The Supreme Court sits at the very top of the U.S. judicial system. Below it are
a variety of “inferior” or “lower” Courts. All these courts exist to resolve disputes
arising between individual people, between institutions and between individuals
and institution, as also between individuals and the States.

Under the U.S. judicial system besides the Supreme Court at the top, there
are variety of Courts at the lower levels;

- Local Courts at the lowest level dealing with most of the traffic offences,
violation of local ordinances and other petty criminal charges.

- State Courts established with a particular State under the Constitution of
that State (in U.S. every State has its own Constitution and State laws) dealing
with the legal disputes arising within the States under the law of that State; and

- Federal Courts established under the Federal laws of the country consists
of District Courts, Federal Courts of appeals and the Legislative Courts.

The U.S. Supreme Court has both original and appellate jurisdiction. It has
original jurisdiction over all cases affecting Ambassadors, other public Ministers
and Consuls, and those in which a State shall be a party. It is, in fact, the highest
Appeliate Court in the land and the one with the broadest jurisdiction. As the
highest Appeliate Court in the land it can over-rule any or all the other courts and
agencies. As the final guardian of the U.S. Constitution, it can under certain
circumstances overturn laws passed by the U.S. Congress and tell the President
of the U.S. What to do. This ability to give orders to the Government of the most
economically and militarily powerful nation on the earth makes the Supreme
Court the most powerful Court in the world.

The Constitution of America though established the Supreme Court but said
almost nothing about what Supreme Court should do. So, despite the grand title
it had, the Supreme Court did not start out as the powerful branch of the Gov-
ernment, it has now become. In fact, it began as a fairly simple and modest in-
stitution. To start with it had only 6 Justices including the Chief Justice. The
number swelled to 10 at the time of civil war, but during reconstruction the
number shrunk to 7 by 1869, when Congress reset it permanently at 9.

To put it mildly, a seat on the Court was not considered as a prized one in
the early days. Not surprisingly, President George Washington had trouble coming
up with six distinguished men to fill the seat. John Jay who took over as the first
Chief Justice soon declared the post “intolerable”. He ran for Governor of the New
York, first unsuccessfully in 1792 and then in 1794 when he won and happily
resigned as CJ to become Governor of New York. But it was not to be so for ever.
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in February 1803 in the case of Merbury vs. Madison 5 US 137 (1803), the court
headed by the Chief Justice John Marshal handed down a decision that
astounded the nation and established a Momentous new rule for the Supreme
Court.

tn theory, the Court though ruled in favour of the executive branch of the
Government, but in reality, the Court was ruling in favour of itself. It was giving
an immense new power- the power to accept or reject the laws written by Con-
gress. “It is emphatically the province and duty of the Judicial Department to say
what the laws is?” declared the Court. What is more, since “the constitution is
superior to any ordinary act of the legislature”, the Court has the power to review
the law passed by the Congress and strike them down if the court decides they
conflict with the Constitution. The Supreme Court thus for the first time legally es-
tablished and armed itself with the power known as the power of “Judicial Review”.

Marshal (1801-1835) was succeeded by Roger Taney, Chief Justice (1836-
1854). He was known as “a common man” who upheld the interests of the public
over those of wealthy and powerful individuals or businesses. His majority deci-
sion in the case of the Charles Riverbridge Co. vs. Warren Bridge, 36 US 420
(1837) established the principle “the object and end of all Government is to pro-
mote happiness and prosperity of the community” Although “rights of private
property must be sacredly guarded”, Roger Taney, Chief Justice wrote, “We must
not forget that the community also have rights...” This was an important princi-
ple that helped to form the basis of the regulatory powers of the Government.

It amuses one to note that in 1789 John Jay had felt so insignificant, as Chief
Justice, that he abandoned the post to become Governor of New York, however,
by 1910 the job had grown so important and desirable that William Haward Taft
preferred it to his own job as President of the U.S. While appointing Edward D.
White as new Chief Justice, he complained and observed “the one place in the
Government which | would have liked to fill myself | am forced to give to another”
Interestingly he virtually got his wish fulfilled in 1921, when President Warren G.
Harding appointed him- now an ex-president- to the post of Chief Justice (1921-
1930).

Judicial “liberals” and “conservatives” : People speak of judges being
either “conservative” or “liberals” like politicians. Judicial conservatives are those
who tend to argue for judicial restraint. They believe that Judges should not ap-
ply the law in ways that go beyond the intent of the legislature, who wrote them.
They are strict constructionist. They tend to interpret-or construe the constitution
to mean what its words say, and nothing more.

Judicial Liberals, on the other hand, believe that the constitution is a living
document. They argue that different historical circumstances call for different
interpretations of its words. Liberal’s, thus tend to be judicial activists, who inter-
pret the laws in ways in which expound the rights guaranteed in the Constitution,
and extend them to new groups of people.

Women in the Court- The first 112 Supreme Court Justices were all men.
It appears that it was simply taken for granted that attogpneys and Judges- not to
mention Supreme Court Justices would be men. Prejudices against women in
USA was probably as strong as in Asian countries including India. The prejudice
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was so strong that even Liberal Judges were reluctant to hire women as clerks.
In 1960, a top law school graduate Ms. Ruth Bader Ginsburg was denied clerk-
ship by the legendary liberal Justice Felix Frankfurter. Interestingly this very
woman who had then become an attorney famous for expounding the causes and
legal rights of women in 1993 was appointed as Justice of the Supreme Court by
the President Bili Clinton. Earlier in 1981 President Ronald Reagan appointed the
first woman Sandra Day O’Corner to the Supreme Court.

It may be mentioned here that post of clerks in the court is very important.
Unlike India, they are assigned very important works in preparation of court's
judgments. They do not do mere clerical work. They are attached to a particular
Justice. Once the Court has decided to consider a case, clerks do much of the
legal research for their Justices. A clerk is often more familiar with the details of
a case than the Justice who relies heavily on his or her advices. It is a general
belief that some Justices even let trusted clerks prepare opinions for them, doing
littte more than making a few changes or corrections themselves.

How the Court works- The vast majority of cases that reach the Supreme
Court are by way of petitions asking the courts to review a decision of Federal
District Courts or State Appellate Courts. These petitions are filed through expe-
rienced Attorneys, who are very expensive. You do not always need to engage
an Attorney- you can afford. A citizen can therefore, himself directly approach the
Court and file petition. He may even send it by post. Such petitions are called
“Paper Petitions” and many of them are sent by convicted criminais who believe
that they have been unjustly convicted. Most of these petitions are rejected as
also those prepared by high priced Attorneys. After passing of the Judiciary Act
of 1925, by Congress the Supreme Court is free to refuse or to hear appeal/
petition not considered important. This is like motion hearing of cases in Supreme
Court and High Courts in India.

Once the court decides to hear a case it sends for the record from the lower
Courts. A schedule is set for the attorney of both sides to submit written briefs
presenting their arguments to the Courts. It is for the Court to decide whether or
not the attorneys to make their arguments orally or to rely on the written briefs
of the two sides. In a case where oral arguments are permitted, a time limit is al-
ways fixed for each side which is usually one and a half hours. It is during this time,
an attorney has to conclude his argument. The time limit is strictly controlled.
When the red light on the podium signals, the attorney speaking must stop.
Occasionally, when the Justices are not satisfied or are caught up in a particular
discussion, they give an attorney a little extra time.

Justices pronounce a judgment publicly but they arrive at them in private.
They deliverate and ultimately vote alone, without aides and even secretaries to
take notes for them. Justices often agree on which way a case should be decided.
Without arguing on the reason why that decision is reached. Justices who vote
in the majority, but disagree with part of the majority opinion can explain the
reason for their vote in separate concurring (agreeing) opinions. Justice who vote
against majority can also explain their reasons in separate opinion known as
“dissent”. This is exactly the same as is prevailing in India.

[
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¥ gleage g ¥ {50 9 999 50 faae & IR A &7 34 9 5 @ o 4§ S 2 aren
PIE IO, TS 1 ARET TE I T8 ¥, 3O V91 9E JfNT 78 T o IeRifg 7
feafearee 1 a1 | ST o B 1 39 gfaagaan i AR arafds ¥<s SIfNd g1
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e T T VT FEEIET a1 W g, S RRYE T 8, = b Fe 6
TaX ¥ et R, 9 g9 A, Srfyga ey o SR B SMUR 8 S hd, 99 ST
T w1 Rvag Ry ¥ (QQ— @I AN 3§ §9F 9. I, TS8R, 1974
THHL 1567)1

<0 B ¥ gRIE T I g 3ol FUI, 1979—1 SHAT. 1443 el A A
Rrgr ~araTerd = e darfieafea & ¥ -

g AT & 6 g Sies Arel ¥ girygad 9 @ W aqd f&an W wfee, I8
AT et R ae Ryl & | 3l B Aren i wu & |1iea o) R g <@ we
T & T 5 7E o ¥l 5 A § e AW R Y S, S A @ e
IR B B BRoT i ¥, o T8 Ieher & o ¥ R I aga oot &) 9w emead
e ¥ 5 o Rl el o1 o fre & gam & fore srafre e, srforafaar
¥ wga @ ) il @) Frdaa § ge < QI | gRage TR ¥ I agd Arie
&7 @I wig o
AR ¥ e e AT BB B Arel Al 8 e & | i |ral Qi degard g
@ SIa[E ~TeTd B arERvT SR e aTe FR-TReer F STl B Fehdl § | Y St
& a1 T Bl | SGorTH g9 AY. Iod, TIHEIN. 1974 THH. 753 qrel A H
TeeH ITeTd 1 SR ¥ o & g iRl 7 e A Rl @ |ied H B e Bl
FT H R AR B D AFEHN INIBHR B G GIH AT ST D JR B | =Terd Bl
Fie Tg ¥ b I8 I eaTs B 9 S | R A ghfery |ifvess fmRr A oriE
=& 2 ¥ 6 9% gg ghifed o & e Ry afa o 3fea =1 i oe | =gmander gafer
A o B 3 Ry g8 gRRed e o1 9 5 318 A safek 3R 8 9 T 99 W |
2 & ey g & R e $ e SR 81T § (qF — 9. IS §T Jfer
RiE, 1989—1 99.AT. 977)1 ’

T S IRAT XF AT 13 T et ot et yaiiia g€, afes o, g
TE A IYAEER e @1 awy 9 AREa gerl | 99 3 9 $9d MIgRY $OF ¥ A T8
BT 8 | S T NRT B ST § | Baa g § N o e wa Rig T8 a1 99 @t
QI H Goreee AMF &, N g & gy F yae 3 ¥ 198 9 79 R 91 1a 9 3 B A
g B qHA & | & TS I AT 9&T A YA A1 UM & | Y T qahene FAwn o =,
g™ ¥ |
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NATURE, AMBIT AND SCOPE OF SURETY’S LIABILITY

VED PRAKASH
Additional Director

The wave of globalization and liberalisation has infused a new vigour in
the business world giving rise to intensified banking activities as well as spurt in
transactions on hire purchase basis. Loan transactions, in the shape of industrial
loan, house loan, educational loan, vehicle loan, and personal locan have become
the order of the day. In such cases the banks, financial institutions or traders,
as the case may be, in order to secure safe recovery of the loan or timely
repayment of the instaliments, apart from taking security from the principal
debtor, also secure guarantee from a third person under a “contract of
guarantee” in the form of collateral security.

Expression “contract of guarantee”, as defined in Section 126 of the Indian
Contract Act, 1872 (hereinafter referred to as the “Act”), means a contract oral
or written to perform the promise, or discharge the liability, of a third person in
case of his default. The person who gives the guarantee is called the “surety”;
the person in respect of whose default the guarantee is given is called “the
principal debtor”, and the person to whom the guarantee is given is called the
“creditor”. Thus A contract of guarantee requires concurrence of three parties -
the principal debtor, the surety and the creditor - the surety undertaking an
obligation at the request express or implied of the principal debtor. The obligation
of the surety depends substantially on the principal debtor’s default; (see - Punjab
National Bank Ltd. Vs. Sri Bikram Cotton Mills Ltd. and another, AIR 1970 SC
1973). Like any other contract, a contract of guarantee must be supported by
consideration. Any thing done, or any promise made by the creditor for the
benefit of the principal debtor may be sufficient consideration to the surety for
giving the guarantee; (see- Section127). A guarantee may be either general or
continuing. General guarantee covers a single transaction while a continuing
guarantee, as provided in Section 129, extends to a series of transactions. A
surety in the eyes of law is treated as a “favoured debtor”.

Usually, failure of principal debtor to repay the debt results in initiation of
judicial proceedings at the instance of creditor. The surety, in such cases, more
often than not, tries to extricate himself from the clutches of law. To attain this
objective, various sort of objections are raised before the Court including that
the creditor should first exhaust all his remedies against the principal debtor,
that the debt has become time-barred, that the creditor has been negligent or
slow in pursuing his remedy against the principal debtor or that acknowledgement
or payment made by the principal debtor was not with the consent of the surety,
therefore, the creditor may not have any enforceable right against the surety
due to the bar of limitation. It is also pleaded that the creditor has not dealt with
the securities cautiously and thus allowed them to be damaged or that the creditor
and the principal debtor have, without the consent of the surety, entered into a
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new agreement varying the terms of the original contract. in such a situation,
the Court is invariably required to deal with such objections in order to determine
the liability of the surety. Here is an attempt to deal with the various issues
touching such objections, which primarily depend on the nature, ambit, and
scope of the surety’s liability.

Before proceeding further it would be apposite to have a brief look at the
relevant provisions contained in Chapter VIl of the Act. While Section 128 enacts
the general rule regarding surety’s liability that it is co-extensive with that of
principal debtor; Sections 133, 134, 135, 139 and 141 provide regarding
situations in which a surety stands discharged from his liability. The situations
contemplated in these provisions may be summarised as under: -

(i) Variance in the terms of original contract without the consent of the
surety (Section 133).

(i) Release of principal debtor by any act or omission of the creditor or
by contract (Section 134).

(ili) Composition of loan by creditor with principal debtor without surety’s
consent (Section 135).

(iv) Extension of time by creditor in favour of principal debtor (Section
135).

(v} A promise by creditor to not to sue the principal debtor (Section 135).

(vi) Act or omission on the part of creditor which impairs the surety’s
remedy (Section 139).

(vii) The creditor losing or parting away with the security in his possession
without the consent of the surety (Section 141).

AMBIT & SCOPE:

Outlining the ambit of Surety’s liability, Section 128 of the Act provides that
such liability is co-extensive with that of the principal debtor uniess it is otherwise
provided by the contract. Interpreting the expression ‘unless it is otherwise
provided by the contract’, as used in Section 128, it has been laid down in R.
Lilawati Vs. Bank of Baroda, AIR 1987 Kant. 2 that this expression also governs
remaining provisions of Chapter VIII of the Act and enables the surety to give up
his rights under Sections 133, 134, 135, 139 and 141 of the Act, meaning thereby
that the parties may contract out of the rights and liabilities set down in these
Sections. The Court held that though under section 133 any variance made in
the contract between the principal debtor and the creditor without surety’s
consent, discharges the surety as to the transaction subsequent to the variance,
however, he may consent for such variance which may be obtained either at the
time of the original contract under which the surety gives the guarantee or
subsequently. Thus, where the surety has agreed not to claim any benefit under
section 141 it is not open to him to contend that such a clause was either against
law or was not enforgeable; [see - R Lilawati (Supra)}.
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The ambit and scope of surety’s liability was examined by the Apex Court
in The Bank of Bihar Ltd. Vs. Dr. Damodar Prasad and another, AIR 1969 SC 297
(three-Judge Bench) in which it was clearly propounded that the liability of the
surety being co-extensive with that of the principal debtor, the surety becomes
liable to pay the entire amount, the moment there is default by the principal
debtor; the liability of the surety being immediate is not deferred until the creditor
exhausted his remedies against the principal debtor. The Apex Court further
held that it is the duty of the surety to pay the decretal amount. On such amount
being paid, he will be subrogated to the rights of the creditor under Section 140
of the Act, and he may then recover the amount from the principal debtor. The
very object of the guarantee is defeated if the creditor is asked to postpone his
remedies against the surety. The Apex Court made it clear that where the creditor
has obtained a decree against the surety and the principal, the surety has no
right to restrain execution against him until the creditor has exhausted his
remedies against the principal. The Court further held that to direct postponement -
of the execution of the decree is neither justified under Order XX Rule 11(1) or
under the inherent powers of the Court under Section 151 of the Code of Civil
Procedure. Reiterating this view in State Bank of India Vs. M/s Indexport
Registered and others, AIR 1992 SC 1740, it has been laid down that the
guarantor alone may be sued without even suing the principal debtor so long as
the creditor satisfies the Court that the principal debtor is in default.

VARIANCE IN CONTRACT:

Section 133 stipulates that any variance made without the surety’s consent
in the terms of the contract between creditor and principal debtor discharges
the surety as to transactions subsequent to the variance. However, as laid
down in M.S. Anirudhan Vs. Thomco’s Bank Ltd., AIR 1963 SC 746 an unsubstantial
alteration does not discharge the surety from the liability and that an alteration
which carried out the intention of the parties already apparent on the face of the
deed is not a material alteration.

DISCHARGE OF PRINCIPAL DEBTOR:

Legal position is well settled that where a decree has been passed against
the principal debtor as well as the surety but thereafter the principal debtor was
relieved of his liability under some debt relief law, surety cannot claim to be
absolved. In this respect the pronouncement of the Apex Court in Maharashtra
State Electricity Board Bombay Vs. The Official Liquidator High Court, AIR 1982
S.C. 1497 is quite apposite, wherein it has been held, that discharge which the
principal debtor may secure by operation of law in bankruptcy or liquidation
proceedings in the case of the company, does not absolve the surety of his
liability.

COMPOSITION:

The question whether the liability of surety comes to an end by a
compromise decree between the creditor and principal debtor depends upon
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the terms of the bond itself. If the terms show that the parties and the surety
contemplated that there might be an amicable settlement as well, and the surety
executed the bond knowing that he might be liable under compromise decree,
there can be no discharge of surety, otherwise the surety stands discharged;
[see - Raja Bahadur Dhanraj Giriji Vs. Raja P. Parthsarathy and others, (1963) 3
SCR 921]

EXTENSION OF TIME BY THE CREDITOR:

Under Section 135 extension of time for the payment of debt in favour of
principal debtor without surety’s consent discharges the surety. What really
constitutes extension of time is that the original contract under which the principal
debtor was obliged to pay the creditor was substituted by a new and valid contract
without the assent of the surety; (see - Amrit Lal Goverdhan Lalan (dead) by his
legal representative Vs. State Bank of Travancore and others, AIR 1968 SC 1432).
In Hariprashad Narayanjee Vs. Chandrajirao Sambhajeerao Angre, AIR 1962 M.P.
69 it has been held that Section 135 of the Act, has no application unless there
is an initial tripartite agreement between the principal debtor, the surety and the
creditor fixing specified dates for payment and inspite of it there is subsequent
extension of time by the creditor without reference to the surety. If, however,
there is material from which the consent of the surety to the variation of terms of
the contract entered into by the debtor with the creditor, the performance of
which is granted by the surety, can be inferred, then the surety will be bound by
the variation of the terms. Such assent may have been obtained prior to arriving
of the altered terms or may even be obtained subsequent thereto by way of
rectification.

While promise to give time to principal debtor has the effect of discharge
of liability, a mere forbearance on the part of the creditor to sue the principal
debtor may not as of itself discharge the surety (Section 135). There is thus a
distinction between the creditor simply holding his hands unilaterally and a
forbearance springing from an agreement. The former does not operate to
destroy the surety’s liability the later does.

‘ACT OR OMISSION’:

An act or omission which impairs surety’s remedy has the effect of discharge
of surety’s liability (Section 134). However, the legal position is well settled that
mere failure of the creditor to bring a suit against the principal debtor within the
period of limitation is not an act or omission of the nature contemplated by
Section 134, and, therefore, will not ipso facto discharge the surety from the
liability. The reason being such an act does not in any manner impair the remedy
of the surety against the principal debtor; refer- Mahanth Singh Vs. U.Ba Yi.

LOSS OF SECURITY :

Section 141 of the Act says that a surety is entitled to the benefit of every
security which the creditor has against the principal debtor at the time when the
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contract of suretyship is entered into, whether the surety knows of the existence
of such security or not; and, if the creditor loses, or without the consent of the
surety, parts with such security, the surety is discharged to the extent of the
value of the security .As pointed out by the Apex Court in State of Madhya Pradesh
Vs. Kaluram, AIR 1967 SC 1105 the expression “security” in this Section is not
used in any technical sense; it includes all rights which the creditor has against
the property at the date of the contract. The surety is entitled on payment of the
debt or performance of all that he is liable for to the benefit of the rights of the
creditor against the principal debtor. The surety is, therefore, on payment of
the amount due by the principal debtor entitled to be put in the position of the
creditor stood in relation to the principal debtor. In Amrit Lal Goverdhan Lalan
(dead) by his legal representative Vs. State Bank of Travancore and others, AIR
1968 S.C. 1432 the Court was satisfied that there was shortage of goods of the
value of Rs. 35,690 brought about by the negligence of the Bank and to that
extent there must be deemed to be a loss by the Bank of the securities which
the Bank had at the time when the contract of surety was entered into , therefore,
it was held that the surety stood discharged of the liability to the Bank to the
extent of Rs. 35, 690. But the surety is discharged only when the loss of security
has occasioned because of conduct of creditor. Where debtor company was
taken over by the Govt. and securities, therefore, on takeover were lost, it was
held that surety cannot claim to be discharged; [(see- Industrial Finance Corpn.
of India Ltd. v. Cannanore Spinning and Weaving Mills Ltd., (2002)5 SCC)]

MORTGAGE DECREE

in Union Bank of India Vs. Manku Narayana, AIR 1987 SC 1078 (two- judge
bench), where the decree in execution was a composite decree personally
against the principal debtor and the guarantor and also against the mortgaged
property, and a portion of the decreed amount was covered by the mortgage,
the Court directed the decree-holder Bank to proceed against the mortgaged
property first and then against the guarantor. The Court observed as under:-

“The decree in execution is a composite decree. Personally
against the defendants including the respondent and also
against the mortgaged property. We do not pause to
consider whether the 4wo portions of the decree are
severable or not. We are of the view that since a portion of
the decreed amount is covered by the mortgage. The
decree-holder Bank has to proceed against the mortgaged
property first and then proceed against the guarantor”.

The aforesaid proposition was reconsidered by the Apex Court in State
Bank of India, Vs. M/s Indexport Registered and others, (supra) and after referring
to the observations made in Damodar Prasad’s case (supra), the Apex Court
expressly overruling this proposition ordained that if the composite decree is a
decree which is both a personal decree as well as a mortgage decree, without
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any limitation on its execution, the decree holder, in principle, cannot be forced
to first exhaust the remedy by way of execution of the mortgage decree alone
and told that only if the amount recovered is insufficient, he can be permitted to
take recourse to the execution of the personal decree. Section 128 of the Act
itself provides that “the liability of the surety is co-extensive with that of the
principal debtor, unless it is otherwise provided by the contract”. If on principle a
guarantor could be sued without even suing the principal debtor there is no
reason, even if the decretal amount is covered by the mortgaged decree, to
force the decree-holder to proceed against the mortgaged property first and
then to proceed against the guarantor.

LIMITATION:

As the liability of the surety is co-extensive with that of principal-debtor, it
can well be said that such liability will remain enforceable till the liability can be
enforced against the principal debtor.

Acknowledgement of a debt by principal debtor under Section 18 of the
Limitation Act extends the period of limitation. There appears to be a divergence
of opinion as to whether acknowledgment of debt by the principal-debtor will
save the limitation against surety as well.

Kerala High Court in The Wandoor Jupiter Chits (P.) Ltd. (in Liquidation)
Vs. K.P. Mathew and another, AIR 1980 Kerala 190 has taken the view that an
acknowledgement does not involve variance of original contract, therefore, in
such a situation surety cannot stand discharged from his liability and the limitation
will stand extended against him also. In R. Lilawati (Supra), the Karnataka High
Court relying on the pronouncement made in Dorothy Valentine Burnard v.
William Douglas Lysnar , AIR 1929 PC 273 by the Privy Council has taken the
view that where surety bond contained the terms which authorized the principal
debtor to give consent regarding transaction on behalf of the surety, then an
acknowledgement by principal debtor will also be binding upon the surety.

In cases of continuing guarantee the limitation is covered by Article 55 of
the Limitation Act, 1963 (Article 115 of the old Act) and commences when the
outstanding amount is ultimately settled against the principal-debtor and on his
failure the demand is made to the surety and not from the date of transaction.
This legal position has been amply made clear by the Apex Court in Mrs. Margaret
Lalita Samuel v. Indo Commercial Bank Ltd., AIR 1979 SC102.

In Punjab National Bank Vs. Surendra Prasad Sinha, AIR 1992 S.C. 1815,
the Apex Court laid down that when a debt became time-barred and the FDRs
of the surety were lying with the bank, the bank was well entitled to appropriate
the FDRs against the outstanding loan because the limitation only bars the
remedy and it never extinguishes the right which was there in respect of loan
against the surety.

®
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BI-MONTHLY TRAINING PROGRAMME

Following five topics were sent by this Institute to all the districts for
discussion in the bi-monthly training meeting of June, 2004. The Institute has
received various articles relating to these topics. Out of these articles, none of
the articles relating to topic No. 4 has been found of requisite standard for
being published in JOTI Journal. This topic shall be allotted again to other group
of districts for discussion in bi-monthly training to be held in October, 2004. One
article each relating to remaining topics is being included in this issue of JOTI
Journal:

Q.1 What is the nature and scope of jurisdiction of Court u/s 34 of the
Arbitration and Conciliation Act, 1996 for setting aside an arbitration
award?

LR U9 YoTg AT, 1996 & GRT 34 & IJRFIT GRS UK B B A9
A e & ATHRTT & ey 9 e o &7

Q.2  What is the nature and scope of power of Court to grant interest u/s 34
of the Code of Civil Procedure, 19087
AER ikl Gk, 1908 & gRT 34 & T T WGd By I & ) A
rEd & APR o1 WHY 9 R @ 37

Q.3 Whether legal representatives of a deceased decree holder may execute
a money decree or award without obtaining succession certificate
regarding the same?

T A AT B S SORBRY, STNITBR FA09S W by {7 e sty
1 ST 379 &l H i w1 e § ?

Q.4  Whether the Court can impose sentence of imprisonment only, where
the offence is punishable with imprisonment and fine?
T AT HRIAA GUS AT 0T A IUSHIY YR B AT § Dact BRIEARIT
TUE ARG BR e §?

Q.5 What is the relevant date for deciding the ijeniIity of an accused?

% {371 & SR W e 1 freiRawar fafRa & o aifRdr?
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oo UE Yeig ATUTTEH, 1996 FY HRI-34 & Sfawid 3Fee ST

H & fawg § e &1 fuerifiar &1 Weq 9 fasr

e AftrerRRToT
foven R

AR ERER GRT AR B &5 F AL B TS 79 Serapwor A freed HRor AReas &
IERICR TG §Y AR qe A fred & wrey anforferss Wl va arRisra aiforfsos wer &1
freara R TR @ ST | ARANY e g1 SgaRT TCHE $ TR AR, fafer, e
W SR IR ISR, T4 GoTe A, 199 6 Ffifer fsan S &1 25.1.1 996 I gd
sfefrem @) @ fean a1 | g SfifEs & Arem & vt @ Ael Rl & Fviever &
Hey F yurd) Surg Susfid fhv e ¥ ‘

MR T IS JA, 1996 @ SYFH BT WEAT Iq¥d T8 & b vgar &
Aoz TSl o1 FeRT aarRTa @Ra 71 v o @ity e & geadars & sror atis
TR yafad 7 & | Ao SffEH, 1940 @ R SugHl qur wrewe 19 Yerw
AR, 1996 B UL B Gl by T IR wear IR il & b Hrezeed vd Yerg
I, 1996 & wregd ¥ wrered g faare & PR wee vl § ey & swiEd
1 R BRA gU U8 He WA ¥ 5 wezreer vd gere R, 1996 @ i wenfia wift
TEROT g1 IRE fbT T Wl amdwr Y fafdy st wenfa el g1 =i wdien el &
S AR | E At @ G0 R o I Squvd WiEERer ¥ Gaftid | o wfsd
¥ Rqrarerd 6 TdeT Y IHE B gATH HAT &

Tda P, 1996 W <R # wiftkal s e T ¥ 1S 5 s
B gRI~5 H SeoRaa frar a1 § 6 #1g A =ie Wit Eay el BR Gahdl 5E 96 b
fo 9 R ¥ Susfig & fear T4 B 1 59 i @ e yrae el B sftreRar &
v # %,

(1) ~ararerd gRT aRH SU (91R1-9)

(2) el & Fgfea (ami~11)

(3) 3T Y AR SR HIeOReT &1 WioRemyT (YR1—1 5)

(4) wIETREF] GRAIRA 9 W& YgUT B &g AT B el (YR1-27)

(5) WIETRIH U=IE IR PRAT (YRI-3 4)

(6) oA (RT-37)

(7) wemRe tare @ Affvia 2 3 (u-39) # garg E wRRefw § v <

(9R1-39)

T AT B gRI-3 4 (3) T NIUH ¥R TEIE D IR I B 17 618 A
e 75 99 fafy § 99 5 veeR gRT ATegwer] YT Wit R T o S gRI-33 &
37T g Wi o1 T o, T S ol forr Rifr o= e wrel A =arnfige g e
B S B A AT N 7af B AR T A A g9 F & IRurerg | gl Rk e
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N ST HRA H T SR AP a8 T & A T PR A S B g9 H
fuffRer orafr § 3 0 a7 & AfIReT ol amdees @1 <t 81 Fadl & | HIEqeer JEie B ST
HRM B Ty g WM arell Sded |dged G Qe 7 IR 5T S S B 8 |
iR srafty st v sifavaRer Arg A0 § | T8l 9% B 9ReEE sifefEE B aR-5 @
TIaET oY Sehfa T A, aABA & R T JIAGT 3779 SI8TT §7H FGE UIgery BRgadrT
B, TGN, 2001 THAL 4010.

g T W B GBRT U FI ¥ ST 8, $HDT FARTHROT A1 B & HRA el 8,
1994 THHL. 1615, AT ST STTYHT IS SI77F (OIRTT) T GRYINIE, 2002 (2)
TH QYA 72,

T I GAYT 31 FI3TT U 31T I W GRS, U.SE 3%, 2004 Hlcd 210
It WS H TA BT IR Y O @ Way § WYt RIerg B3 8, 39 fig W)
g fRfy Rigra Seereria ¥ | Mieawerd vd gag Afbfad, 1996 & a/i-2 ) &
A1 | NIRRT 61 IR BRal g Seeiad fomgr o ¢ & “~arreg” 9 smga foret & 36l
St @1y fRafder =rarers & | Rt et fifder efireR @1 Wi @R g =
e N Wl ¥ ift g Rl <rarerd @ Sl # v Rfde e s @
fafaere olR ergare e |l w18 § | 31ve HIsgwed, U gois AfUFEH, 1996 &
gRI-3 4 & AT TG B Aaren Aferan fer ot Ja1 e & wga Rifde =@
A “fren ey § Y& @ W =@ty |

| 1 e & vy avg Tog ygw R & st wreaee g1 e wH ara
FE ¥, AR aTe R # waferd ol I @ faveg & oreraT ATenRen] TRk B USRI A 8
w3 et & R{Tda ¥ 79 37 snaRi W W v B 9 fran S W & | el Big fafdy @
T FISIReR] & A& SO AT B U9 SHB! FIRTANUT AR H & B difey SR Al
fafy & fargall w= fn ran fofg fafty Rig Tt & e & o Jare &8 3 81, sEeiieig
® NI A CTET Eg 3OIN® AN WAlg Sl RSS9 o 91 e it giRedl,
THEIR. 2001 R 240.

T NI SN g1 eI, T.E.SIR. 1987 Jeqad /ety 84 1 T HiFel H U8
afyfRefRa famam ar % fs ~arareral &1 Tars @ STURkT 5T O & |e e § TRy el O Sl
g w9 & TFID MR TR TR {51 T &, Y faraR & 781 o1 =ifey | Sameroned—vare &
SIS B Y T H T VTS Y I B gARN 7 1 R T8 8 G 8 |

&l UEPRI BT ATRIYEe TaTs &1 I & gakn T o & Wy ¥ &fda wed = %
SR THHRI §RT AIEE TATS BY FFASITHT TR 71 & A1 V0 T2 ¥ &IDR] B T
Tare BT gARN Ry W A fAefe fhar S vd vare @ srured TE A S | 99 wee A
IR G Fo71 T4 F4F, V.33 301X, 1 994 IJeqaq IRIerd 2 56 2 diel AHel 5 gfaiad
fafyy Rigra Seera i 8

AR o v 9% & 1 &1 g7ty A i &1 gR1-3 4 @ S TS
BT IR hY ST & FEY H YK B0 T arel Wil w3 o1 G R o QEH Rer
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%lmﬁmms@ﬁaﬁaaﬁawm%mmﬁmw%,ﬁﬁwﬁw
T 3 SEIeR 39 SR IR W1 78 B it & s Safia vareR g sift i o e
ot ¥ Rera S arerar varS Reeeh # wiRa s a1 1) et ¥ il e wofw &1 =ararer
& SEferRt 3 R Tl W Red ¥ 30 gwn 3 26 rerl #§ @ 5 A v ~arner A
TarE ST Fob Sy frTares TrefaT U SR Fhd ST el & R el Ve AR 4 wgrarerdl #
W TP AT )T TATE B ST Y o & IR o T e 9 Wl @ S
SreTel BT AT R BT S TR RrER WKW oy R T 2 X e ¥ el 1 g e S
¥ AT S AR 1 SAIGIR UIKT B71, 310 1T B U HIHet Pl Her &R
AT BT AT S T T e ¥ 1 AN A e AR RISy it HreRerd |
W%%,WWH%W—(})W)mﬁmawﬁﬁmﬁma‘»mﬁm(iii)ﬁm
fopgT WA 3 weaverd g Sudfug fewr v d fe 3 ]9 ear 9%
fafy Rraes e vars wRa R 1 21, TS &1 STuRat fpg S o &rferepriRar Rt &

THE IR, 2003 A, 262 9 AT A TaTS b qeail ¥ Tt R S Wl & a1
Taré B Gy § TR )T B8 Ry S Y ARl w1 favg wu & 3of e man g
Vg FTeY 3 fTfYaTRE fram T ¥ 6 afy enfdet el gvT R1-24, 28 1T 31 (3)
@ siitd RAfka amsTae gfEaTe, S vateRT @ Rl @ wid v ¥, srgaRa @ fha g
QY T T F ey @ Uars # wwadiy 6y S @ e R U 8 Sl 81 9R- 28 A
IYERI- 1 (T) B 3t anfieet feegrrer &1 PR famn o & & ARa & Tomg yge wewefed
fafyy & srgar RaEl o PR o ) Wgaa: gsacfed fafey & erria avdrg wfdar
iferferrm, Sl siaRuT siffras den 59 waR @ o faftrn, & iR 3 8, @1 nfde faa
ST | SETERVT & QR R AfY Tob Tars Huid SIweRvT S & aravia SUaier sqawenai &
SeeTEN BRI Y T WY I7 WRA wfar S @ Susei @ Seete 6Ra g¢ uikd fhar
S < e T8 S A ¥ b o O UarE B STu fhaT S ahdl &7 SUHRI-3 & el
anfiet fesgret o FERIT farar T & 5 98 sras o1 Sxmell @ 3gaR farg @1 fAvrexe v
T AT & HegaaR § Gafid gord” 3§ R 7 1 19 snfige fiegmer arges o el
r2rqT RS ord BT S HHTER TR TARL BRI &, I SUET B & 1 V¥ ars A wxiery fosar
S FepaT ¥ | 31 YR T Tars A9 BT TS BN uRT 31 (3) D Soowd & w9 WAl
FIT U TIE D SR a1 O Fhall &2 37 9 g el W 999 S rrerd g)1 fdaR
WIS F U AR famm e & 5 Areeery va gors AffTRE, 1996 @ RI-34 D
3y Iyl o1 a3 oy gy T g o § {5 Renfye 6 g7 w78 @ T P Ak e
¥ ffrem & SuSHl o1 Seete & fhv N T TAIS B TIery STUR el ] ol & 1l
Tz PR - a1 9 3 0 vare # gwaaiy T8 {5 S a1 § A1 I8 919 <A e
TR eraeRunel & [ 8 | aft enfdee e g1 sftftem & st fafea & €
TSI WG o1 SITAROT T8 T T Y 3R Ao U8 Br o anfiieet foegme gy S|
SFRHIRAT | TR AR P g1 T, HeRawy g9 YHR &l TATS HaY IR gRI-34 &
3 SR ot S |

& 9% Pl IR 8 B {6 Ik Areaeyr & g} 37 Y /uR uae & 999 fhar

JOTI JOURNAL - OCTOBER 2004- PART | 184



TR B A S9H! FARISHROT ~TeTg B kT T8 fhan O Wbl § i aR1-34 B 9 W
fafirep SeR @ YuIe A9y BT B @ SMUR SUSed 781 far 71 ¥, e & =
I ST BrRIgeT BUH TRICE ST 3781y faseTrds 9 917, T35 8IX. 2002 9T 391 .

FREFIT Y173 3%, 2002 TwE. 778 % sifufaiRa fsen 7 & 16 srfagret wiser 4
T 11 Td 34 B FTAR B ADTH, 1996 B URI-1 1 TF 34 7 &, ST sifRagret
Hee G ISP ATTVRAT D MUR T AITH A aR1~1 1 79 34 o1 = 78] e 1 g 2 |

YRI-3 4 B 37N SMIE H VT AT T8 S ST Fhewl € 1 gane goiga vd qaifdd
T ITH A WA, D URI—4 7 9 AR B gR-3 6 B BRIAE & 99 e
T R & | SAAGA & T GIT JGe T I9) TN 9919 U, ForH €, (2003) 8 V.
. 565.

SISt vUe FgReT I IS I T 9IEY e, TS8R, 2003 UH.F. 2629 ATl
A # AT \ated ~araTerg 7 siffeiRe fsar & f afy oo gy aifSfem, 1996 @
MITTHS WAL BT qTer A8 fhan 747 B 1 VT o D SRR B d1ER Bl 1 T
TR SR 79 U YIS B 3N WA B AN AU fhar O e ¥ | 58l vEe T
foftre yraurl @ faeg 2, T8aRI & 1 57 FRR 3 oal & {9 8, SRAY e &1 geva
Ay @ g &, R B9 @ g &1, =g a1 fdear @ faeg & arear weed: 9y 8 ar v
TEIE B AR fan ST =1y |

7.0, T 3RS 91 I9H JIN.OLIME VS FHA), (1999) 4 TAHHL. 2 1 4 a1
A ¥ A Hated ey 3 fifaiRa fma ¥ b wrenvem gR1 ok ¥ giiE T Rk |
1ferep If @1 ware T fEa S Hodr € 3R 1 @ B F faa i & IR ¥ gae Rar
Herdl ¥ | % ATeaRer 41 YaTe XX @ el uiRe axal & O SO 98 $7d SABR &
&R P AT I |

I SIREY % 31T forfics 77 o &Y. §G¥Iom, T.SIE.3%. 1999 T4l 3275
qret ARl H N A waTed arrer ¥ AfAuiRa faar & & werees ot o mika BRd
HEY S W DI AT T8l B! AT o b ST 98] & AL §UIRR & SR ST 9&ll .
YYTHRE ¢ | A ATegeed 7 PR B [ B Qe T@essagde gare TR &R g
B! VA1 BRI FeoTI<] T HAFE] 81 B HIRUT SFIGR S qER BT & J1 ST |

T YR IO B GiIg] B I vhl B Rl T8 B Ay, e 39T <9
HregRe FIgeRT {11 8 1 39 6aE A Sl & IR g5 S BraReT % goiT frfics
g 37 T1H qIeT] HIR CFIhe] ¥ReT, T3 .31¢. 1999 VA A 2262.

. 39 YR SRIF It SR, faftre Rigrai & yere # oy g aaum siftfyas §
AT ) wiferral 1 B B fan T & R N 51 Is e wa & T wifar wet € et
&l €, fobg 975 aRefa f 7121 foan o e & S1fg = & 953 9 aaedd B A =i
a1 < weaT ¥

°
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LEGAL REPRESENTATIVES' RIGHT TO EXECUTE A MONEY
DECREE/AWARD WITHOUT OBTAINING SUCCESSION

CERTIFICATE
JUDICIAL OFFICERS
District Rewa

Order 21 Rule 10 of C.P.C. provides that “where the decree holder of a
decree desires to execute it, he shall apply to the Court which passed the decree
or to the Officer (If any) appointed in this behalf, or if the decree has been sent
under the provisions hereinbefore contained to another Court than to such Court
or to the proper Officer thereof” Thus Under O.21 R.10 of the Code generally a
decree holder has to make an application for execution. In case of death of
decree holder his legal representatives get right in decree by succession, in-
heritance or otherwise, and can execute the decree.

In case of money decree, when the execution proceeding is taken up by
the legal representatives (L.Rs.) of deceased decree holder, the provisions of
‘Sec. 214 of Indian Succession Act, 1925 will be attracted. Sec. 214 reads as
follows :

214. Proof of representative titie a condition precedent to recovery
through the Courts of debts from debtors of deceased persons:-

(1) No Court Shall

(a) Pass a decree against a debtor of a deceased person for
payment of his debt to person claiming on succession to be
entitied to the effects of the deceased person or to any part
thereof, or (b) Proceed upon an application of a person claiming
to be entitled to execute against such a debtor a decree or order
for payment of his debt except on the production by the person
so claiming, of...

(i), — (i) x XX XXX

(iii) a succession certificate granted under part x and having the
debt specified therein, or

(iv), — (V) X Xx X X X X

2. The word “debt” in sub Sec. (1) includes any debt except rent,
revenue or profits payable in respect of land used for agricultural
purposes.

A debt is a sum of money which is p’resently payable or will become payable
in future by reason of present obligation. In case of Union of India V/s Raman
Iron Foundry, AIR 1974 S.C. 1265, it is held that when the obligation is to pay
sum of money at a future date it is a debt owing, but when the obligation is to
pay some money, it is debt due “Hence a money decree in favour of decree
holder or his LRs will be treated as “monay due” and comes under the definition
of debt. Therefore, Sec. 214 (1) (b) of Indian Succession Act, creates a bar on
proceeding in execution of a money decree by legal representative of deceased -
decree holder, unless they file a succession certificate duly issued under
succession Act. In Tejraj Rajmal Marwadi V/s Rampyari, AIR 1938 Nagpur 528,
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Ganeshmal V/s Smt. Anand Kanwar, AIR 1968 Rajasthan 273, Smt. Ram Murti
Devi and another V/s M/s Ralla Ram Tulsi Ram and another, AIR 1987 H.P. 1,
Sangappa Mallappa Kuri V/s Special Land Acquisition Officer Bagalkot, AIR 2003
Karanatak 142, Purushottam Lal Mangturam V/s Mst. Joro Bai, AIR 1948 Orissa
202, K.T. Thimme Gowda V/s Shri Thimme Gowda, AIR 1986 Karanatak 204 it is
held that when fresh execution application is brought by LRs. of deceased decree
holder, then they have to file succession certificate according to Sec. 214 (i) (b)
of the Act, otherwise Court will not proceed to execute the decree. Thus this
Section prohibits the Court from proceeding to execute the decree unless the
succession certificate is produced.

Now a question arises, in a case when the execution proceeding was initi-
ated by a deceased decree holder, subsequently he dies during the pendency
of execution, then, whether his LRs. can continue the execution by getting
themselves substituted in place of deceased decree holder?

On this point, different High Courts have expressed different views. In
Purshottam Lal Mangturam V/s Mst. Joro Bai, AIR 1948 Orissa 202, it is held
that an execution proceeding unlike a suit, does not abate on the death of the
decree holder. The legal representatives of the deceased decree holder can be
substituted as rights under the decree are transferred by operation of law.
Therefore, they can continue the execution proceeding, and it is not necessary
for them to file fresh application for execution. Honourable High Court has
considered the scope of Sec. 146 of C.P.C. and has held that execution can be
continued by the heirs and legal representatives of deceased decree holder
~ and production of succession certificate is not necessary.

In Smt. Ram Murti Devi and another V/s M/s Ralla Ram Tulsi Ram and
another, AIR 1987 H.P. 1, it is held that “the production of succession certificate
by LRs. invoking Sec. 214 Succession Act, for continuation of execution
proceeding is not necessary. The main purpose regarding the production of a
succession certificate is to protect the interests of the debtors, but in case the
deceased had himself initiated execution proceedings, the persons claiming
substitution as LRs. have only to prove that they are the LRs. of the deceased.
In fact, there is no execution application on their behalf and they join the pro-
ceedings at an intermediary stage. An application for being substituted in place
of the decree holder as LRs. can only be treated to be an ancillary application to
continue the execution proceedings and not a substantive application”. Hon-
ourable High Court has expressed the view that provisions of 0.22 R.3, 4 & 8 of
C.P.C. are not applicable in execution, therefore, under Sec. 146 C.P.C., the
LRs. are entitled to continue with the execution proceedings started by the decree
holder. Similar views are also taken in Shrinath Khandelwal V/s Bishwanath,
Prasad, AIR 1972 All 321, Ramanatha Reddy V/s K.V. Kuppuswami Mudaliar,
AIR 1971 Mad. 419, Benode Chatterjee V/s Purunendu Nath Tagore, AIR 1973
Cal 352, Representatives of Harmanbhai Lallubhai V/s Maganbhai Mathurabhai,
AIR 1990 Gujrat 100.

The contrary view has been expressed by Honourable Nagpur High Court
in Tejraj Rajmal Marwadi V/s Rampyari, AIR 1938 Nag 528. In this case the
execution was initiated by deceased decree holder. After his death his widow
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had moved application for substitution. Honourable the High Court held that the
words “to be so entitled” used in Sec. 214 (i) (b) of Succession Act means, as is
plain from Sec. 214 (i) (a) “to be entitled to any part of the deceased’s estate”
Therefore, Court cannot proceed with execution unless the succession certifi-
cate is produced.

Honourable Rajasthan High Court in Ganeshmal V/s Smt. Anand Kanwar,
AIR 1968 Raj. 273 followed the above principle and reiterated in para (5) that as
the use of words “claiming to be so entitied”, appearing in clause (b) shows that
the legislature meant this clause to read in the context of clause (a). These
words were used to avoid repetations of the words “claiming on succession to
be entitled to the effects of the deceased person” appearing in clause (a). If
clause (b) is read without the context of clause (a) the word “so” would become
redundant and meaningless. Therefore, the Court has held that the succession
certificate is necessary to continue the execution by LRs. of deceased decree
holder.

Our Own High Court in Mathura Prasad V/s Ghasiram, 1997 (1) MPL]J 187,
Tarabai Jain & others V/s Shiv Narayan, 1997 (2) MPLJ 287 has followed the
view taken in AIR 1938 Nag 528 (supra) and held that the legal representatives
of deceased decree holder are required to produce succession certificate to
enable them to proceed with the execution. This view is followed by Karnataka
High Court in Sangappa Mallappa Kuri Vs. Special Land Acquisition Officer, AIR
2003 Karnataka 142.

Hence the provision of Sec. 214 (i) (b) of Indian Succession Act, is manda-
tory. In this Section the word “application” used in clause (b) is not meant to
convey the sense of only a fresh application for execution of the decree but it
also includes the application for continuation of the pending application for ex-
ecution presented by deceased decree holder.

It is also argued that the object of Sec. 214 (1) (a) of Succession Act is to
safeguard the interest of judgement debtor from vexatious Claims by calling
upon the LRs. of deceased plaintiff to file succession certificate. When the ex-
ecution was instituted by decree holder himself, then the apprehension of
vexatious execution does not arise, therefore, on the death of decree holder,
the LRs. are not required to file succession certificate.

We don’t agree with this contention.

In pending suit under 0.22 R.5 of C.P.C. and similarly in execution pro-
ceeding under Sec. 47 (3) of C.P.C. the Court has power to make enquiry re-
garding the LRs. of deceased plaintiff or decree holder. Both enquiries are of
summary nature, can be challenged in separate Civil Suit and does not operate
as res judicata. Therefore, in pending suit if the production of succession
certificate is made necessary to safeguard the interest of dependent, then why
the same principle should not be followed in pending execution proceeding aiso.
Actually, it can be inferred that the legislature has substituted the scope of enquiry
u/s 47 or O.22 R.5 of C.P.C. by requiring the succession certificate to be filed by
LRs. of deceased Plaintiff/ decree holder. Therefore, in both situations the

succession certificate is required to proceed with execution of decree.
{
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aﬁmwaﬁﬁsﬂmﬁaﬁw%ﬁaﬂwﬁﬂm

RE AftrHRITo
ISIREEEIS)
fraxl @ W § aftreRar @ faww # v yfear €fgar, 1973 fFrsag
mﬁm%:—

gRT 27 5 T ruvry &7 fagRen, Y qg 1 Siad SR ¥ SSH1d TE
¥ ol O foreh U9 euferd g fovar T %, O Y S ARG @, W9 98
RIATerd & WHel BRTR 81 O1 ol W, Wiers 99 9§ 39 &, Y& A1e Afge
& ey g A el T ~mre gN A s wear &, O aere
SffTH, 1960 (1960 & 60) A fFAR IRl & Sgar, FRI&wT AR
oAt @ T Sue=e oA arell ToHd g R o fafy & e faeiy v

3 gered g mar

T 3 ORI D WILH & e ¥ % fheik o oy @ g Froass fafes =g fafe &n, fora
fafY @ 98 g7 e ATRe & ey & \He o) 91d SffEd, 1960 & A8
e w5y & FereRt 5 TR RITer @ e Jrar fheiR TR @ SwaR, TiRieT iR gt
® T Sueey oA aTel aoaHd 99w Rl o RfY & o R wu & wwrew fhg ™
ATy & gAY IR 8 a1 A1 o |
TYN. B URI-5 0 gl GEI & o Frea

YRI~5 . PR — 399 TR [ Rffie Suewy & o & 33 |fean &1 a1
T T Tg e faee o v Ry v o vaed e e fafer g
g foreh fae srftreRan on wife @ 99 fafdy g fafes fael famy withar w
TG T8 ST |

e T ¥ W ¥ 5 9k S v . amp A wma 5 ffY ¥ 599 wie@ yaar g
T AT TP 99 fAfY R 9. P o e g | _

TUS Ui 6T, 1973, 1 3T 1974 PR IUH ATLEE &1 31: 1 3% 1974
% g o1 Tl fafes 3 wlyaser wraem 89 & arasiE fiAie 1.4.74 9 R & o1g @ faaiRo
& fore fvTaes fafdr g 3, R fofd o1 freiR 91 2 9 9. oY aR1—2 7 7 Sfeatfad e &
THE R T O |

PRl & gRT HIRT Sraxredl & fa=aRer & v & w9 g1 ek =g sifafam—-1986
aIRe T T e 99-2000 ¥ Sa ftfm B FRRA avd gu fBeiR < (Sretel A
TERE TT GRE) AR, 2000 TRT fvm o1 o) fF R & o9s ([TYRY) &A@
28.2.01 9M-T1- 79, 3 () AER 971 ($-129) & JJIR _’AB— 1.4.2001 9
T far T | 39 ST A aRI- 69 W g faverer g GO ¥, fead &

g~ —69.

(1) TR = s, 1986 Tag g™ FRRT fan s &

JOTIJOURNAL - OCTOBER 2004- PART | 189




(2) @W%%gﬁﬁ%ﬁ%ﬁ%m%mwm-ﬂmﬁﬂéﬁé
ST 5 SFEE & qoa FasET @ el fhar T At < TS praarel e
SR |
i fRAi® 1.4.2001 ¥, Aftea R P Brea] o riaedl & gey A fheR
e SR, 1986 W1 SR G & I § W A 1.4.200 1 W Rk S BN Y
T ARy @ RER S Gag A fEeR g (STt 61 SEkd o wxevn) affrE, 2000 @
qrauT & @ ER | gl B gie ¥ 3 o ek W sifefE, 2000 GAGRIECREZ
STRAT | .
4 freir = fdfga, 1986 WA 2000 SN AL BN & WA 6NE DGR &
R R TR E, ora: g g € ¥ . B ORI-4(2) @ AR < X . & WEHHE % Sy
B |
frei =T SRR, 2000 & ORI-2 () F RFR U wrers A R S 778 &, forasd
ST FREIR 2 Wi & SIfiE ¥ v ey R oroRE T @ oy I T A 7| sreri
SoRE I8 & T &g B Al B Rk A1 qreTe FEn SR, Ry S g @ FuiRor 3 fere
2 fafy Proae fafy 2, 39 e ¥ o Rftve wawr ga afufas § 78 fan e
STRIFRE & URT —7 9o 49 ¥ 39 G9Y ¥ Gdd saw e war ¥ | fRUR = siffae,
2000 ® gRI-7 (1) B AR —
519 fordl T AR & 9 39 ofafrm @ arde I @ wfakil @ g
H & o0 9o 7 &, 98 9 B 6 39 Aafufeg @ Sudel A | 5N @
g SHP WA (W1ET 7 B YIS § IgeT) TR AT lad [N Al
§TeTe &, 9 I8 99 X9 @ 11 R e @ afiferRad sem iR 99 fheiR
T STAF AT S FRIAE & AT B S Hrfardl WR FfHRAr @ arel
&9 TIfSrmTy @t WO I '

T YBR ATIFEH B gR1-49 (1) B AFER —
“STef T e YT B U8 W B & 5 39 ffm & foeh off yraer
@ ofta IwS wHeT ol T4T AT (WeT I B 9G¥ P HANRT) VB
fFeiR a7 vep grerer &, O et WIReR S <ufd 91 ey o1 e e @ e
afarg ofrg B4 AR 399 forw O wiew W, S emawdss @ (g v
QYT &) R IHH A N AT oy &, SHHT IeoIE BRA Y, A9 31
frsed @1 arfferRaa @ 16 wafed ve fPeR a1 U6 91ad & a1 16 1

I JIaeTEl I T8y 2 & b Rk & ey @ frafRor & forg fuifgss fofer g 2,
o foT 99 ger WIftrer & qHer 3rerar 9IS o Tfeal & W &= & fore e w78l fad
T AR & GHE I Wl & | T B BIRA &l S 8 I I8 9 S Al § {5 T
B freiR & ang @ FraRer & fag Q1 Foies [fy-afiree @ 9e Sufefy 9 fafa qor wem
TRERY & THer IURRY &1 fafdr 2 o &, IR 39 yaqel Rafd 1 e feeik <
A TH-2000 & gR1—7 (2) ¥ 5 T &, o Feaq & —
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“The Competent Authority to which the proceeding is forwarded under
sub-section (1) shall hold the enquiry as if the juvenile or the child
had originally been brought before it

I W ¥ B gR1-7 (1)$aﬁﬂmm§%wamaﬁrﬁﬁﬁwu€w
SR 5 fFeR @ et R [ o wiinee & wwer o T ¥, e 98 oy gam
Iy & et SuRkefy & fafr ¥ | '

HAAAIG Seaad e R4 Sffaar g R oy (TeE R —-2000 giw
PIE 2264) D YHRU A Ig Aq yAwied e wan & f 50 vem & FraRor @ o 6 o afe
e & o 98 Fofas Yy 98 f4fer 2nft, R fafdr o1 a8 afea wem witiery @ g9er e
Srar s | R & W - 13 B AR

“‘An enquiry as to the age of juvenile has to be made only when he is
brought or appears before the Competent Authority. A Police Officer
or a Magistrate who is not empowered to act or can not act as a
competent authority has to merely form an opinion guided by the
apparent age of the person and in the event of forming an opinion
that he is a juvinile he has to forward him to the Competent Authority
at the earliest subject to arrangement for keeping in custody and safety
of the person having been made for the duration of time elapsing in
between. The Competent Authority shall proceed to hold enquiry as
to the age of that person for determining the same by reference to
the date when person was brought before it under any of the provisions
of the Act. It is irrelevent what was the age of person on the date of
commission of the offence. Any other interpretation would not fit in the
scheme and phraseology employed by the Parliament drafting the Act”

T:W%W?.—QI%%W:—
“The crucial date for determining the question whether a person is
juvenile is the date when he is brought before the Competent Authority.”
T ARG Ieaad IR &IRT SURIS 7d e = ififfes — 1 986 &1 aR1-8
qT 32 & fade exa gU wfwifed e an &, S % feix <o sifdfgw - 2000 B
RIS & g1 &, Ry UR1-8 TW-32 B I WU fReiR =y ifdfm — 2000 @
gRI-7 qA-49 ¥ {5 T T o/ AT S IRe & SIRIE g g I
freR =g sfaf s — 2000 @ Fag # N FUET AR
TS I A STIaqq 1Tl §RT SR 13Veg ISR X9 (THZ.X. 1982
T 1057) YeROT H XIS STt AT — 1970 & Wael & f39a axa g0
T W vl foban o fos afy svrg wika @ @ fify ) B afd e on, @
P! faaroT e St IFTE —1 970 @ 1 B, reid 39 U g # fReR
B g & faRu & ferm Fofgs fifyr sy wla 29 & /iy a0 1, w—eg f1 ) srolt
W SURTERT 7 DI G FEH A AL TE R S wd
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(1) SR YHRH IUNTY AP 12.3 .73 Bl BIURC A & TAN SN HAY Rpareedr
AT SRIFEH ~ 1970 AR o1, TReg A 1.4.74 S AH. AR A & vean ek Bt
amg @ Praior & forg ot R & wey 9. 6 gR1-27 S IT6, S H. B OR-5
@ SR XIS ST SHAEH —1970 & Vel X Ry 2 T

(2) SRy BIRG B & wAY PR =R AfEaH-2000 g feaR ™
SRFTEA- 1986 T TE o qe § WraH oY AT TE & urd o, Wi g7 st
& W IO AT ARIFEH—1 970 & wiaer 9 =18 | frer = sififa—1 986
& el B e affa o 7. RER XIS (V.9 ). 2000 V.. 2264)D TR A B
E ¥ | o IR A f F 39 wewor ¥ iR g aifde goa €|

UR—27 9. ¥ AR wu ¥ oy FeiRor @ Fay 7 e $ Seerd 89 9 79 fher
g P — 2000 # gRI-7 Ta-49 # Tga R T wsal $ giend X g a
affa ara, 7. e og (TIE.E]. 2000 Y./~ 2264)¥ AAAE Hared AR gRT
fafdre w7 ¥ 38 fig 7= B T s 1 gferal YRy ¢ e <o % I8 A1 o et & o
= e B PRy & frg o 1 i fpeiv ¥ arerar =181, Fotfares fafdy @ fafdr 8, for fof
B 98 AR Ferd FIER) & wHe TEd T Sl &

°

THE NATURE AND SCOPE OF POWER OF COURT TO
GRANT INTEREST U/S 34 OF THE CODE OF CIVIL

PROCEDURE, 1908
- JUDICIAL OFFICERS
District Guna

Section 34 is a general provision dealing with the question of interest in a
decree for the payment of money. A Court may award interest under this section
when the decree is for the payment of money. Section 34, however, is not
confined to claim for liquidated damages only; it applies even when the suit is
for unliguidated damages. A Suit instituted for claiming damages either in tort
or on breach of a contract or for payment of damages by a carrier for non-
performance of statutory and other obligations as a bailee, resulting in a decree
for damages, is obviously and necessarily computed in terms of money and can
also be characterised as a decree for payment of money.

Biack’s Law Dictionary (7th Edition) defines ‘interest’ inter alia as the
compensation fixed by agreement or allowed by law for the use or detention of
money, or for the loss of money by one who is entitled to its use; especially, the
amount owned to a lender in return for the use of the borrowed money. According
to Stroud’s Judicial Dictionary of Words and Phrases (5th edition) interest means,
inter alia, compensation paid by the borrower to the lender for deprivation of
the use of his money. A person deprived of the use of money to which he is
legitimately entiled has a right to be compensated for the deprivation. Call it by
any name. It may be called interest, compensation or damages. As held by the
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Constitution Bench of Supreme Court in Secretary, Irrigation Department,
Government of Orissa Vs. G.C. Roy, AIR 1992 SC 732 and in case of Central
Bank of India Vs. Ravindra and others, AIR 2001 SC 3095.

Section 34 of the C.P.C. sets out three divisions for grant of interest, as
below :

(i) Interest accruing due prior to the institution of the suit on the principal
sum adjudged.

(ii) Interest pendente lite i.e., interest payable on the principal sum
adjudged, from the date of suit to the date of the decree, at such rate
as the Court deems reasonable.

(iii) Further interest on the principal sum adjudged, from the date of the
decree to the date of the payment or to such earlier date as the Court.
thinks fit, at a rate not exceeding 6 percent per annum.

Provided that where the liability in relation to the sum so adjudged had
arisen out of a commercial transaction, the rate of such further interest may
exceed six percent per annum, but shall not exceed the contractual rate of
interest or where there is no contractual rate, the rate at which moneys are lent
or advanced by nationalised banks in relation to commercial transactions.

Interest for the period up- to date of the filing of the suit :- Interest for
the period prior to the date of the institution of the suit may be awarded if there
is an agreement for the payment of interest at fixed rate or if interest is payable
by the usage of trade having the force of law, or under the provisions of any
substantive law, like Section 80 of the Negotiable Instruments Act, or Section 23
of the Trusts Act. Under the Interest Act, 1839, the Court may allow interest to
the plaintiff if the amount claimed is a sum certain which is payable by a certain
time by virtue of a written contract and there has been a demand in writing.
When no rate of interest is specified in a Negotiable instrument, the Court may
award interest at the rate of 6 per cent per annum under Section 80, Negotiable
instrument Act.

The Constitution Bench of Supreme Court in case of Central Bank of India
(Supra) observed that interest for the period anterior to the institution of suit is
not a matter or procedure and that pre-suit interest is referable to substantive
law. It was further observed that pre-suit interest can be sub-divided into two
sub- heads :

1. Where there is a stipulation for the payment of interest at a fixed rate.
2. Where there is no such stipulation.

If there is a stipulation for the rate of interest, the Court must allow
that rate up to the date of the suit subject to three exceptions :

(i) Any provision of law applicable to money lending transaction, or usury
Jaws or any other debt law governing the parties and having an over-
riding effect on any stipulation for payment of interest voluntarily
entered into between the parties;

(ii)y If the rate is penal, the Court must award at such rate as it deems
reasonable;
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(iiiy Even if the rate is not penal the Court may reduce if the interest is
excessive and the transaction was substantially unfair. If there is no
express stipulation for payment of interest, the plaintiff is not entitled

- to interest except on proof of mercantile usage, statutory right to
interest, or an implied agreement.

Section 34 of C.P.C. provides for pendente lite and future interest.

Interest from the date of suit to date of decree depends on the descretion
of the Court, interest from the date of the decree to the date of payment or any
other earlier date appointed by the Court is again in the discretion of the Court
and the discretion can be exercised either to award, the sum or not to award as
also the rate at which to award.

The Principal sum Adjudged :- In Case of Central Bank of India (Supra),
the Apex Court held that the principal sum adjudged would be the sum actually
loaned plus the amount of interest on periodical rests which according to the
contract between the parties or the established banking practice has stood
capitalised. Interest pendente lite and furture interest (i.e. interest post-decree
not exceeding 6 per cent per annum) shall be awarded on such principal sum
i.e. the principal sum adjudged on the date of the suit. It is well settled that the
use of the word “may” in Section 34 confers a discretion on the Court to award
or not to award interest or to award interest at such rate as it deems fit. Such
nterest, so for as future interest is concerned may commence from the date of
the decree and may be made to stop running either with payment or with such
earlier. date as the Court thinks it.

Though interest can be capitalised on the analogy that the interest falling
due on the accrued date and remaining unpaid partakes the character of amount
advanced on that date, yet penal interest, which is charged by way of penality
for non-payment, cannot be capitalised. Further interest, i.e. interest on interest,
whether simple, compound or penal, cannot be claimed on the amount of penal
interest.

Agriculture borrowings are to be treated on a pedestal different from others.
Charging and capitalisation of interest on agriculture loans cannot be permitted
in India except on annual or six monthly rests depending on the rotation of
crops in the area to which the agriculturist borrowers belong.

In nutshell and as the Apex Court held in case of Central Bank of India
(Supra) that award of interest pendente lite and post decree is discretionary with
the Court as it is essentiality governed by Section 34 of the C.P.C. dehors the
contract between the parties. In a given case if the Court finds that in the principal
sum adjudged on the date of the suit the component of interest is
disproportionate with the component of the principal sum actually advanced the
Court may exercise its discretion in awarding interest pendente lite and post-
decree interest at a lower rate or may even decline awarding such interest. The
discretion shall be exercised fairly, judiciously and for reasons and not in an
arbitrary or fanciful manner.

{
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NOTES ON IMPORTANT JUDGMENTS

243. COURT FEES ACT, 1870 - Section 7 (iv)
Suit for cancellation of sale deed executed by holder of power of
attorney - Ad-valorem court fees payable.
Purushottam Joshi Vs. Smt. Madhu Sharma
Reported in 2004 (I) MPWN 143

Held :

It is a settled rule of law that if the plaintiff seeks a cancellation of a sale
deed to which he himself is a party then he has to pay an ad valorem court-fees
on the value so mentioned in the sale deed. It is only when he is not a party to
a document sought to be cancelled by way of decree, then no ad valorem court-
fees is payable. The present is a case which falls in a former category and
hence, plaintiff can not avoid payment of ad valorem court- fees on the plaint
while seeking a declaration of its cancellation. As a matter of fact close perusal
of plaint shows that plaintiff’'s son in whose favour the plaintiff had executed a
power of attorney to sell the suit property executed the sale deed in favour of
defendant. So it is a case where plaintiff himself becomes a party to the impugned
sale deed because it was executed by him through his son a power of attorney
holder for and on his behalf. It is not the case of plaintiff, that he had cancelled
the power of attorney prior to execution of sale deed and hence, he cannot be
regarded as party to the sale deed in question. In such case, the position would
have been different because then it becomes a case where a sale deed is held
executed by a person who was not having an authority on the date of execution
of sale deed. In such event, the plaintiff cannot be made to pay ad valorem
court-fees because he is not a party to the transaction either directly or through
his power of attorney holder.

244. CO - OPERATIVE SOCIETIES ACT, 1960 (M.P.) - Section 85 (a)
Award passed by Co-operative Court, execution of - Such award, when
forwarded to Civil Court along with certificate, be deemed a decree
of Civil Court - Civil Court can execute such award thereafter.
Gujari Bai (Mst.) and others Vs. Bunkar Sahakari Samiti Ltd. and another
Reported in 2004 RN 161 (HC)

Held :

Under section 85 (a), it is provided that on a certificate signed by the Reg-
istrar or any person authorised by him in this behalf be deemed to be decree of
a Civil Court and shall be executed in the same manner as a decree of such
Court. Through sub-sections (b) and (c) provide different mode or recovery/
enforcement of the orders, but for execution of the order as a decree of Civil
Court, the procedure is envisaged under Rule 55 which provides that the award
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made by Registrar or his nominee shall be forwarded by the Registrar to the
Society or the party concerned with instructions that the Society on the party
concerned as the case may be should initiage execution proceedings according
to the provisions of section 85. If the amount due under the decision or award is
not recovered within fourteen days it shall be forwarded to the Registrar with an
application for execution along with all information required by the Registrar.
The decree holder shall state whether he desires to execute the award by a
Civil Court under clause (a) or by the Collector under clause (b) or by Registrar
or any person empowered by the Registrar in this behalf under clause (c) of
section 85.

The aforesaid provision is very specific which provides that the decree-
holder shall state before the competent authority whether he desires to execute
the award by a Civil Court and on receipt of such application for execution, the
Registrar Shall forward the same to the Civil Court along with the certificate
issued by him under sub section (a) of section 85. The aforesaid provision"
specifies that in this regard, written application for execution by Civil Court is
necessary to be filed by the decree-holder before the Registrar. There after on
sending the matter to the Civil Court for execution alongwith certificate signed
by the Registrar or any person authorised by him in this behalf shall be deemed
to be a decree of Civil Court and shall be executed in the same manner as a
decreed of Civil Court.

[

245, LIMITATION ACT, 1963-Section 3
Limitation not specifically set up as a defence - Court still under ob-
ligation to see that suit is within limitation.
Subhas Shrivastava and others Vs. Mst. Gyaso and others
Reported in 2004 RN 196 (HC)

Held :

Before dealing with the rival submissions of learned counsel for the parties,
it would be apposite to refer section 3 (1) of the Indian Limitation Act, 1963
which reads as under :

‘3. Bar of Limitation : (1) Subject to the provisions contained in sec-
tions 4 to 24 (inclusive), every suit instituted, appeal preferred, and
application made after the prescribed period shall be dismissed,
although limitation has not been set up as a defence.

(Emphasis added).

On going thorugh the aforesaid provision, it is clear like a noon day that if

a suit is barred by prescribed period of limitation, irrespective of the fact that the

point of limitation has not been set up as a defence it has to be dismissed. Thus,

the Legislature has cast a heavy duty upon the Court to examine on the touch

stone of the case put forth by the parties and to decide whether the suit is within

limitation or not, although, the point of limitation has not been set up as a defence.
[
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246. CRIMINAL TRIAL :
Appreciation of evidence - Pendency of criminal cases against wit-
ness- Effect- This itself not sufficient to discard his testimony - Law
explained.
Pintu Sardar @ Jagjit Singh Vs. State of M.P.
Reported in 2004 (1) ANJ 496 (M.P.)

Held :

Learned counsel for the appellants vehemently argued regarding pendency
of number of criminal cases against eye-witness PW-30 Shyam Marathia. The
pendency of criminal cases by itself is not sufficient to discard his testimony. He
was not convicted in any criminal case. The Supreme Court in the judgments of
Arumuga Nadar Vs. State of Tamil Nadu (AIR 1976 SC 2588) and in the case of
Varghese Thomas vs. State of Kerala (AIR 1977 SC 701) has placed reliance on
the testimony of a withess convicted in a murder case. The question of appre-
ciation of evidence depends upon the facts and circumstances of each case
and there is no hard and fast rule that a person who is facing criminal case
cannot be relied upon if otherwise his evidence is trustworthy and finds sufficient
corroboration from other evidence available on record.

L

247. N.D.P.S. ACT, 1985- Section 37
Conditions for grant of bail under Section 37 - Phrase “reasonable
grounds” as used in Section 37, meaning of - Phrase “reasonable
grounds” means something more than prima facia grounds.
Collector of Customs, New Delhi Vs. Ahmadalieva Nodira
Reported in 2004 (I) ANJ 488 (SC) (Three Judges Bench)= 2004 (3)
SCC 549

Held :

As observed by this Court in Union of India vs. Thamisharasi & Ors. [J.T.
1995 (4) SC 253] clause (b) of sub-section (1) of Section 37 imposes limitations
on granting of bail in addition to those provided under the Code. The two limita-
tions are (1) an opportunity to the public prosecutor to oppose the bail applica-
tion and (2) satisfaction of the Court that there are reasonable grounds for
believing that the accused is not guilty of such offence and that he is not likely to
commit any offence while on bail.

The limitations on granting of bail come in only when the question of grant-
ing bail arises on merits. Apart from the grant of opportunity to the public pros-
ecutor, the other twin conditions which really have relevance so far the present
accused-respondent is concerned, are (1) the satisfaction of the Court that
there are reasonable grounds for believing that the accused in not guilty of the
alleged offence and that he is not likely to commit any offence while on bail.
The conditions are cumulative and not alternative. The satisfaction contemplated
regarding the accused being not guilty has to be based on reasonable grounds.
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The expression “reasonable grounds” means something more than prima facie
grounds. It contemplates substantial probable causes for believing that the
accused is not guilty of the alleged offence. The reasonable belief contemplated
in the provision requires existence of such facts and circumstances as are
sufficient in themselves to justify satisfaction that the accused is not guilty of the

alleged offence.
(

248. CIVIL PROCEDURE CODE, 1908- Section 11
Res judicata, principle of - Principle not attracted when order is passed
without inherent jurisdiction.
Ashok Leyland Ltd. Vs. State of T.N. and another
Judgment dt. 07.01.2004 by the Supreme Court in Civil Appeal No. 976
of 2001, Reported in (2004) 3 SCC 1

Held :

The principle of res judicata is a procedural provision. A jurisdictional ques-
tion, if wrongly decided, would not attract the principle of res judicata. When an
order is passed without jurisdiction the same becomes a nullity. When an order is
a nullity, it cannot be supported by involving the procedural principles like estoppel,
waiver or res judicata. This question has since been considered in Ramnik
vallabhadas Madhvani v. Taraben Pravinlal Madhvani (2004) 1 SCC 497 wherein
this Court observed in the following terms : (SCC pp. 518-19, pares 55-57)

“55. So far as the question of rate of interest is concerned, it may be noticed
that the High Court itself found that the rate of interest should have been deter-
mined at 6%. The principles of res judicata which according to the High Court
would operate in the case, in our opinion, is not applicable. Principles of res
judicata is a procedural provision. The same has no application where there is

inherent lack of jurisdiction.
o

249. CIVIL PROCEDURE CODE, 1908- O.39 Rr.1 and 2
Interim injunction, grant of - Infringement of trade mark or copyrlght-
Normally injunction should be granted.
Midas Hygiene Industries (P) Ltd. and another Vs. Sudhir Bhatia and
others.
Judgment dt. 22.01.2004 by the Supreme Court in Civil Appeal No. 107
of 2002, Reported in (2004) 3 SCC 90

Held :

The appellants filed a suit for passing off and for infringements of copyright.
in the suit an application for interim injunction under the provision of Order 39
Rules 1 and 2 of the Code of Civil Procedure was filed.

.the learned Single Judge granted an interim injunction preventing the
respondents, their servants, agents, distributors, stockists or any other person
acting on their behalf from manufacturing, marketing, distributing or selling in-
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secticides, pesticides as well as insect repellent under the name LAXMAN REKHA
as well as packing design having similar colour scheme, get-up background
and colour combination as that of the appellant’s copyright.

The respondents filed an appeal which has been disposed of by the im-
pugned judgment. The Division Bench in spite of noting the factors which have
been set out by the learned Single Judge, has vacated the injunction merely on
the ground that there was delay and laches in filing the suit. It has held that
such delay and laches disentitled grant of injunction. The respondents were
merely directed to file regular accounts of their sales in court.

The law on the subject is well settled. In cases of infringement either of
trade mark or of copyright, normally an injunction must follow. Mere delay in
bringing action is not sufficient to defeat grant of injunction in such cases. The
grant of injunction ailso becomes necessary if it prima facie appears that the

adoption of the mark was itself dishonest.
)

250. INDIAN PENAL CODE, 1860 - Section 304-B
Phrase “soon before” as used inSection 304 -B, meaning and expanse
- Phrase “soon before” not synonymous with the phrase “immediately
before” - Law explained.
Yashoda and another Vs. State of M.P.
Judgment dt. 04.02.2004 by the Supreme Court in Criminal Appeal No.
431 of 1997, Reported in (2004) 3 SCC 98

Held :

The words “soon before” found in Section 304-B IPC have come up for con-
sideration before this Court in a large number of cases. This Court has consist-
ently held that it is neither possible nor desirable to lay down any straitjacket
formula to determine what would constitute “soon before” in the context of Sec-
tion 304-B IPC . It all depends on the facts and circumstances of the case. Learned
counsel for the appellant relied upon a decision of this Court rendered by two
learned Judges reported in Sham Lal v. State of Haryana, (1997) 9 SCC 759 and
submitted that as in that case so in the present case, there was no evidence to
suggest that after the deceased went to her matrimonial home, she had been
subjected to cruelty and harassment before her death. The facts of Sham Lal
case are clearly distinguishable and they have been so distinguished in the case
of Kans Raj v. State of Punjab, (2000) 5 SCC 207 by a Bench of three learned
Judges of this Court. This Court observed: (SCC pp. 222-23, para 15)

“15. 1t is further contended on behalf of the respondents that the
statements of the deceased referred to the instances could not be
termed to be cruelty or harassment by the husband soon before her
death. ‘Soon before’ is a relative term which is required to be
considered under specific circumstances of each case and no
straitjacket formula can be laid down by fixing any time-limit. This
expression is pregnant with the idea of proximity test. The term ‘soon
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before’ is not synonymous with the term ‘immediately before’ and is
opposite of the expression ‘soon after’ as used and understood in
Section 114, lllustration (a) of the Evidence Act. These words would
imply that the interval should not be too long between the time of
making the statement and the death. It contemplates the reasonable
time which, as earlier noticed, has to be understood and determined
under the peculiar circumstances of each case. In relation to dowry
deaths, the circumstances showing the existence of cruelty or
harassment to the deceased are not restricted to a particular instance
but normally refer to a course of conduct. Such conduct may be spread
over a period of time. If the cruelty or harassment or demand for dowry
is shown to have persisted, it shall be deemed to be ‘soon before death’
If any other intervening circumstance showing the non-existence of
such treatment is not brought on record, before such alleged treat-
ment and the date of death. It does not, however, mean that such time
can be stretched to any period. Proximate and live link between the
effect of cruelty based on dowry demand and the consequential death
is required to be proved by the prosecution. The demand of dowry,
cruelty or harassment based upon such demand and the date of death
should not be too remote in time which under the circumstances, be
treated as having become stale enough”.

(emphasis suplied)

 J
251. EVIDENCE ACT, 1872 - Section 9
INDIAN PENAL CODE, 1860 - Section 376

(i) Test identification, evidence as to - Such evidence is corrobo-
rating- Test identification, when not necessary - Law explained.

(ii) Rape case - Injuries on the body or private parts of prosecutrix-
Such injuries not sine qua non to prove a charge of rape.

Dastagir Sab and another Vs. State of Karnataka

Judgment dt. 22.01.2004 by the Supreme Court in Criminal Appeal

No. 175 of 2003, reported in (2004) 3 SCC 106

Held :

(i) No law states that non-holding of test identification parade would by
itself disprove the prosecution case. To what extent and if at all the same would
adversely affect the prosecution case, would depend upon the facts and cir-
cumstances of each case.

in the facts of this case, holding of TI parade was wholly unnecessary. Had
such Tl parade been held, the propriety thereof itself would have been
guestioned before the trial court.

In State of H.P. v. Lekh Raj, (2000) 1 SCC 247 this Court emphasized the
purpose for holding test identification parade in the following terms: (SCC pp.
252-53, para 3)
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“3. ... During the investigation of a crime the police agency is re-
quired to hold identification parade for the purposes of enabling the
witness to identify the person alleged to have committed the offence
particularly when such person was not previously known to the wit-
ness or the informant. The absence of test identification may not be
fatal if the accused is known or sufficiently described in the complaint
leaving no doubt in the mind of the court regarding his invalvement.
ldentification parade may also not be necessary in a case where the
accused person are arrested at the spot. The evidence of identifying
the accused person at the trial for the first time is, from its very nature,
inherently of a weak character. This Court in Budhsen v. State of U.P.,
(1970) 2 SCC 128 held that the evidence in order to carry conviction
should ordinarily clarify as to how and under what circumstances the
complainant or the witness came to pick out the particular accused
person and the details of the part which he allegedly played in the
crime in question with reasonable particularity. In such cases test iden-
tification is considered a safe rule of prudence to generally iook for
corroboration of the sworn testimony of witnesses in court as to the
identity of the accused who are strangers to them. There may, how-
ever, be exceptions to this general rule, when, for example, the court
is impressed by a particular witness on whose testimony it can safely
rely without such or other corroboration. Though the holding of identi-
fication proceedings are not substantive evidence, yet they are used
for corroboration purposes for believing that the person brought be-
fore the court was the real person involved in the commission of the
crime. The identification parade even if held, cannot, in all cases, be
considered as safe, sole and trustworthy evidence on which the con-
viction of the accused could be sustained. It is a rule of prudence which
is required to be followed in cases where the accused is not known to
the witness or the complainant”

(ii) Injury on the body of the person of the victim is not a sine qua non to
prove a charge of rape. Absence of injury having regard to overwhelming ocular
evidence cannot, thus, be the sole criterion for coming to a conclusion that no
such offence had taken place.

This Court in Rafiq v. State of U.P., (1980) 4 SCC 262 observed : (SCC
p. 265, para 5)

“5. ... The facts and circumstances often vary from case to case, the
crime situation and the myriad psychic factors, social conditions and
people’s lifestyles may fluctuate, and so, rules of prudence relevant
in one fact situation may be inapt in another. We cannot accept the
argument that regardless .of the specific circumstances of a crime
and criminal milieu, some strands of probative reasoning which
appealed to a Bench in one reported decision must mechancially be
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extended to other cases. Corroboration as a condition for judicial
reliance on the testimony of a prosecutrix is not a matter of law, but a
guidance of prudence under given circumstance. Indeed, from place
to place, from age to age, from varying lifestyles and behavioural
complexes, inferences from a given set of facts, oral and circumstantial,
may have to be drawn not with dead uniformity but realistic diversity
lest rigidity in the shape of rule of law in this area be introduced through
a new type of presidential tyranny. The same observation holds good
regarding the presence or absence of injuries on the person of the
aggressor or the aggressed.”

In SK. Zakir v. State of Bihar, (1983) 4 SCC 10 this Court ob-
served : (SCC p. 18, para 8)

“8.... Insofar as non-production of a medical examination report and
the clothes which contained semen, the trial court has observed that
the complainant being a woman who had given birth to four children it
was likely that there would not have been any injuries on her private
parts. The complainant and her husband being persons belonging to a
backward community like the Santhal tribe living in a remote area could
not be expected to know that they should rush to a doctor. In fact the -
complainant has deposed that she had taken bath and washed her
clothes after the incident. The absence of any injuries on the person of
the complainant may not by itself discredit the statement of the com-
plainant. Merely because the complainant was a helpless victim who
was by force prevented from offering serious physical resistance she
cannot be disbelieved. In this situation the non-production of a medi-
cal report would not be of much consequence if the other evidence on

record is believable.”
]

252. INDIAN PENAL CODE, 1860 - Sections 397 and 34
Robbery or dacoity - Word “uses” as used in Section 397, meaning of
- Actual use of weapon for cutting, stabbing, shooting not necessary
- Section 397 does not create new substantive offence but contem-
plates individual liability for use of deadly weapon - Section 34 not
applicable in such case.
Ashfaq Vs. State (Govt. of NCT of Delhi)
Judgment dt. 10.12.2003 by the Supreme Court in Criminal Appeal No.
1296 of 2002, Reported in (2004) 3 SCC 116

Held :

Thus, what is essential to satisfy the word “uses” for the purposes of Sec-
tion 397 IPC is the robbery being committed by an offender who was armed with
a deadly weapon which was within the vision of the victim so as to be capable of
creating a terror in the mind of the victim and not that it should be further shown
to have been actually used for cutting, stabbing, shooting, as the case may be.
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The further plea that one accused alone was in any event in possession of
the country-made pistol and the others could not have been vicariously held
liable under Section 397 IPC with the assistance of Section 34 IPC overlooks the
other vital facts on record found by the courts below that the others were also
armed with and used their knives and that knife is equally a deadly weapon, for
purposes of Section 397 IPC. The decision of the Division Bench of the Bombay
High Court relied upon turned on the peculiar facts found as to the nature of the
weapon held by the accused therein and the nature of injuries caused and the
same does not support the stand taken on behalf of the appellants in this case.
The provisions of Section 397, do not create any new substantive offence as
such but merely serve as being compiementary to Sections 392 and 395 by regu-
lating the punishment already provided for dacoity by fixing a minimum term of
imprisonment when the dacoity committed was found attendant upon certain
aggravating circumstances viz. Use of a deadly weapon or causing of grievous
hurt or attempting to cause death or grievous hurt. For that reason, no doubt the
provision postulates only the individual act of the accused to be relevant to at-
tract Section 397 IPC and thereby inevitably negates the use of the principle of
constructive or vicarious liability engrafted in Section 34 IPC. Consequently, the
challenge made to the conviction under Section 397 even after excluding the
applicability of Section 34 IPC does not merit countenance, for the reason that
each one of the accused in this case were said to have been wielding deadly
weapon of their own, and thereby squarely fulfilled the ingredients of Section
397 IPC, dehors any reference to Section 34 IPC.

®

253. EVIDENCE ACT, 1872 - Section 113-B
Presumption permissible under Section 113 - B, nature and extent of-
Prosecution must prove that death occurred within seven years of
marriage.
Baljeet Singh and another Vs. State of Haryana
Judgment dt. 24.02.2004 by the Supreme Court in Criminal Appeal
No. 1161 of 2003, Reported in (2004) 3 SCC 122

Held :

Section 113-B permits a presumption to be drawn against the accused in
regard to dowry death provided the prosecution establishes that soon before her
death the woman was subjected to cruelty or harassment.

The explanation to the said section says that the word “dowry death” shall
have the same meaning as in Section 304-B IPC which means such death should
be otherwise than in normal circumstances and within seven years of marriage.
On a conjoint reading of these sections, it is clear that for drawing a presumption
under Section 113-B of the Evidence Act firstly, there should be death of a woman
otherwise than in normal circumstances, within seven years of marriage and the
prosecution having shown that soon before her death she was subjected to
cruelty or harassment in connection with any demand for dowry by persons
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accused of having committed the offence. Unless and until these preliminary
facts are established by the prosecution, it is not open to the courts to draw a

presumption against the accused invoking Section 113-B of the Evidence Act.
[

254, CIVIL PROCEDURE CODE 1908 - Section 9
SPECIFIC RELIEF ACT, 1963- Sections 6, 37, 38 and 0.39 R.1

(i) Relinquishment of claim for relief - Suit claiming relief partly be-
yond jurisdiction of Civil Court - Plaintiff may be permitted to
relinquish such part to bring the suit within jurisdiction of Civil
Court.

(i) Trespasser in “settled possession” - Grant of injunction in favour
of such person against true owner - Discretionary remedy of in-
junction not to be used to protect or to perpetuate a wrong -
Law explained. _

Sopan Sukhdeo Sable and others Vs. Assistant Charity Commissioner

and others

Judgment dt. 23.01.2004 by the Supreme Court in Civil Appeal No. 448

of 2004, Reported in (2004) 3 SCC 137

Held :

(i) A reading of the plaint and the reliefs along with the contents of the
plaint goes to show that the main dispute relates to the question of continuance
of tenancy and the period of tenancy. They are in essence unrelated with the
other reliefs regarding enquiry into the affairs of the Trust. Such enquiries can
only be undertaken under Section 50 of the Act. For instituting a suit of the na-
ture specified in Section 50, prior consent of the Charity Commissioner is neces-
sary under Section 51. To that extent Mr. Savant is right that the reliefs relatable
to Section 50 would require a prior consent in terms of Section 51. if the plaintiffs
give up those reliefs claimed in accordance with law, the question would be
whether a cause of action for the residual claims/reliefs warrants continuance of
the suit. The nature of the dispute is to be resolved by the civil court. The ques-
tion of tenancy cannot be decided under Section 50 of the Act. Section 51 is
applicable only to suits which are filed by a person having interest in the trust. A
tenant of the trust does not fall within the category of a person having an interest
in the trust. Except relief in para (D) of the plaint, the other reliefs could be claimed
before and can be considered and adjudicated by the Civil courts and the bar or
impediment in Sections 50 and 51 of the Act will have no relevance or applica-
tion to the other reliefs. That being so, Sections 50 and 51 of the Act would not
have any application to that part of the relief which relates to question of tenancy,
the term of tenancy and the period of tenancy. The inevitable conclusion there-
fore is that courts below were not justified in directing rejection of the plaint.
However the adjudication in the suit would be restricted to the question of ten-
ancy, terms of tenancy and the period of tenancy only. For the rest of the reliefs,
the plaintiffs shall be permitted within a month from today to make such
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application as warranted in law for relinquishing and/or giving up claim for other
reliefs.

(ii)  There are two different sets of principles which have to be borne in
mind regarding course to be adopted in case of forcible dispossession. Taking
up the first aspect, it is true that where a person is in settied possession of
property, even on the assumption that he has no right to remain in property, he
cannot be dispossessed by the owner except by recourse to law. This principle
is laid down in Section 6 of the Specific Relief Act, 1963. That section says that

“If any person is dispossessed without his consent of immovable prop-
erty otherwise than in due course of law, he or any person claiming
through him may, by suit, recover possession thereof, notwithstanding
any other title that may be set up in such suit”

That a person without title but in “settled” possession- as against mere
fugitive possession- can get back possession if forcibly dispossessed or rather,
if dispossessed otherwise than by due process of law, has been laid down in
several cases. It was so held by this Court in Lallu Yeshwant Singh v. Rao Jagdish
Singh, AIR 1968 SC 620, Krishna Ram Mahale v. Shobha Venkat Rao, (1989) 4
SCC 131 (SCC at p. 136), Ram Rattan v. State of U.P., (1977) 1 SCC 188 and State
of U.P. v. Maharaja Dharmander Prasad Singh, (1989) 2 SCC 505. The leading
decision quoted in these rulings is the decision of the Bombay High Court in
K K. Verma v. Union of India, AIR 1954 Bom 358.

Now the other aspect of the matter needs to be noted, Assuming a tres-
passer ousted can seek restoration of possession under Section 6 of the Spe-
cific Relief Act, 1963, can the trespasser seek injunction against the true owner?
This question does not entirely depend upon Section 6 of the Specific Relief Act,
but mainly depends upon certain general principles applicable to the law of
innunctions and as to the scope of the exercise of discretion while granting in-
junction. In Mahadeo Savlaram Shelke v. Pune Municipal Corpn., (1995) 3 SCC
33 it was held, after referring to Woodroffe: Law Relating to Injunctions; Goyle,
L.C.; Law of Injunction; Bean, David : injunctions; Joyce: Injunctions and other
leading articles on the subject that the appellant who was a trespasser in pos-
session could not seek injunction against the true owner. In that context this
Court quotee Shiv Kumar Chadha v. Municipal Corpn. of Delhi (1993) 3 SCC
161 wherein it was observe that injunction is discretionary and that : (SCC p.
175, para 31)

“Judicial proceedings cannot be used to protect or to perpetuate a
wrong committed by a person who approaches the court.

Refence was also made to Dalpat Kumar v. Prahlad singh (1992) 1 SCC
719 in regard to the meaning of the words “prima facie case” and “balance of
convenience” and observed in Mahadeo case that (SCC p. 39, para 9).

“9. It is settled law that no injunction could be granted against the true
owner at the instance of persons in unlawful possession.”
°
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255. SPECIFIC RELIEF ACT, 1963 - Section 14 (b) and 34
Contract of personal service - Such contract cannot be specifically
performed, subject to well recognized exceptions - Law stated.
Pearlite Liners (P) Ltd. Vs. Manorama Sirsi
Judgment dt. 6.1.2004 by the Supreme Court in Civil Appeal No. 5348
of 2002, reported in (2004) 3 SCC 172

Held :

Learned counsel for the appellant argued that the prayers in the suit seek
reinstatement of the plaintiff as an employee of the defendant Company which
really amounts to specific performance of a contract of personal service which
is specifically barred under the provisions of the Specific Relief Act. It is a well-
settled principle of law that a contract of personal service cannot be specifically
enforced and a court will not give a declaration that the contract subsists and
the employee continues to be in service against the will and consent of the
employer. This general rule of law is subject to three well-recognised exceptions:
(i) where a public servant is sought to be removed from service in contravention
of the provisions of Article 311 of the Constitution of India; (ii) where a worker is
sought to be reinstated on being dismissed under the industrial law; and (iii)
where a statutory body acts in breach of violation of the mandatory provisions of
the statute. [Per Executive Committee of Vaish Degree College v. Lakshmi Narain,

(1976) 2 SCC 58.]
®

256. RENT CONTROL AND EVICTION :
Co-owner’s right fto file suit on behalf of other co - owners - Right is
based on doctrine of agency - Co - owner cannot withdraw his consent
midway the suit - Law explained.
India Umbrella Manufacturing Co. and others Vs. Bhagabandei
Agarwalla (Dead) by L.Rs. Savitri Agarwalla (Smt.) and others
Judgment dt. 5.1.2004 by the Supreme Court in Civil Appeal No. 5357
of 1996, reported in (2004) 3 SCC 178

Held :

It is well settled that one of the co-owners can file a suit for eviction of a
tenant in the property generally owned by the co-owners. (See Sri Ram Pasricha
v. Jagannath, (1976) 4 SCC 184 and Dhannalal v. Kalawatibai, (2002) 6 SCC 16)
This principle is based on the doctrine of agency. One co-owner filing a suit for
eviction against the tenant does so on his own behalf in his own right and as an
agent of the other co-owners. The consent of other co-owners is assumed as
taken unless it is shown that the other co-owners were not agreeable to eject
the tenant and the suit was filed in spite of their disagreement. In the present
case, the suit was filed by both the co-owners. One of the co-owners cannot
withdraw his consent midway the suit so as to prejudice the other co-owner. The
suit once filed, the rights of the parties stand crystallised on the date of the suit
and the entitlement of the co-owners to seek ejectment must be adjudged by
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reference to the date of institution of the suit; the only exception being when by
virtue of a subsequent event the entitiement of the body of co-owners to eject

the tenant comes to an end by act of parties or by operation of law.
o

257. INDIAN PENAL CODE, 1860 - Sections 304 - B, 307 and 498 - A
DOWRY PROHIBITION ACT, 1961 - Section 2

(i) Relationship of husband and wife - For purpose of Sections 304 -
B, 307 and 498 - A - Expression “husband” covers a person who
contracts marriage ostensibly and cohabits with such woman -
Contra view expressed in Ram Narayan Vs. State of M.P., (1998)
3 Crimes 147 (M.P.) overruled.

(ii) Term “Dowry” as used in Section 2, meaning and connotation
of- It includes demand of money for a proposed marriage - Law
explained.

Reema Aggarwal Vs. Anupam and others.

Judgment dt. 8.1.2004 by the Supreme Court in Criminal Appeal No. 25

of 2004, reported in (2004) 3 SCC 199.

Held :

Before the trial court the accused person put the plea that charge under
Section 498-A was thoroughly misconceived as both Sections 304-B and 498-A
IPC presuppose valid marriage of the alleged victim woman with the offender
husband. It was required to be shown that the victim woman was the legally
married wife of the accused. Since it was admitted that the appellant had mar-
ried during the lifetime of the wife of Respondent 1, what happened to his first
marriage remained a mystery. The posecution has failed to establish that it stood
dissolved legally. The prosecution having failed to bring any material record in
that regard, Section 498-A had no application. Reliance was placed on a deci-
sion of the Madhya Pradesh High Court in Ramnarayan v. State of M.P., (1998)
3 Crimes 147 (M.P.) The trial Court held that the accusations, so far as Section
307 is concerned, were not established and in view of the legal position high-
lighted by the accused person vis-a-vis Section 498-A, the charge in that regard
was also not established. Accordingly, the accused persons were acquitted.

The marriages contracted between Hindus are now statutorily made mo-
nogamous. A sanctity has been attributed to the first marriage as being that which
was contracted from a sense of duty and not merely for personal gratification.
When the fact of clebration of marriage is established it will be presumed in the
absence of evidence to the contrary that all the rites and ceremonies to consti-
tute a valid marriage have been gone through. As was said as long back an in
1869 “when once you get to this viz, that there was a marriage in fact, there
would be a presumption in favour of there being a marriage in law”. (See Inderun
Valungypooly Taver v. Ramaswamy Pandia Talaver, (1869) 13 Moo IA 141 Moo
IA p. 158) So also where a man and woman have been proved to have lived
together as husband and wife, the law. will presume, until contrary be clearly
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proved, that they were living together in consequence of a valid marriage and
not in a state of concubinage. (See Sastry Velaider v. Sembecutty, (1881) 6 AC
364 following De Thoren v. Attorney General, (1876) 1 AC 686 (HL) and Piers v.
Piers, (1849) 2 HL Cas 331.) Where a marriage is accepted as valied by relations,
friends and others for a long time, it cannot be declared as invalid.

It would be appropriate to construe the expression “husband” to cover a
person who enters into marital relationship and under the colour of such pro-
claimed or feigned status of husband subjects the woman concerned to cruelty
or coerces her in any manner or for any of the purposes enumerated in the
relevant provisions- Sections 304-B/498-A, whatever be the legitimacy of the
marriage itself for the limited purpose of Sections 498-A and 304-B IPC. Such
an interpretation, Known and recognized as purposive construction has to come
into play in a case of this nature. The absence of a definition of “husband” to
specifically include such persons who contract marriages ostensibly and cohabit
with such woman, in the purported exercise of their role and status as “husband”
is no ground to exclude them from the purview of Section 304-B or 498-A IPC,
viewed in the context of the very object and aim of the legislations introducing
those provisions. '

(ii)  The definition of the expression “dowry” contained in Section 2 of
the Dowry Act cannot be confined merely to be “demand” of money, property or
valuable security made at or after the performance of marriage. The legislature
has in its wisdom while providing for the definition of “dowry” emphasized that
any money, property or valuable security given, as a consideration for marriage,
“before, at or after” the marriage would be covered by the expression “dowry”
and this definition as contained in Section 2 has to be read wherever the
expressian “dowry” occurs in the Act. Meaning of the expression “dowry” as
commonly Used and understood is different than the peculiar definition thereof
under the Act. Under Section 4, mere demand of “dowry” is sufficient to bring
home the offence to an accused. Thus, any “demand” of money, property or
valuable 'security made from the bride or her parents or other relatives by the
bridegroom or his parents or other relatives or vice versa would fall within the
mischief of “dowry” under the Act where such demand is not property referable
to any legally recognized claim and is relatable only to the consideration of
marriage. Marriage in this context would include a proposed marriage also, more
particularly where the non-fulfiiment of the “demand of dowry” leads to the ugly
consequence of the marriage not taking place at all. The expression “dowry”
under the Dowry Act has to be interpreted in the sense which the statute wishes
to attribute to it. The definition given in the statute is the determinative factor.
The Dowry Act is a piece of social legislation which aims to check the growing
menace of the social evil of dowry and it makes punishable not only the actual
receiving of dowry but also the very demand of dowry made before or at the
time or after the marriage where such demand is referable to the consideration
of marriage. Dowry as a quid pro quo for marriage is prohibited and not the
giving of traditional presents to the bride or the bridegroom by friends and
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relatives. Thus, voluntary presents given at or before or after the marriage to
the bride or the bridegroom, as the case may be, of a traditional nature, which
are given not as a consideration for marriage but out of love, affection or regard,
would not fall within the mischief of the expression “dowry” made punishable
under the Dowry Act.

: L

258. CIVIL PROCEDURE CODE, 1908 - 0.41 R. 22
Cross-objections, maintainability of - Cross-objection is maintainable
if filed within limitation subject to maintainability of appeal - Law
explained.
Municipal Corporation of Delhi and others Vs. international Security
& Intelligence Agency Ltd.
Judgment dt. 6.2.2003 by the Supreme Court in Civil Appeal No. 1062
of 2003. reported in (2004) 3 SCC 250

Held :

What happens to cross-objections if the appeal itself is found to be incom-
petent or not maintainable? Sub-rule (4) of Order 41 Rule 22 of the Civil Proce-
dure Code provides for only two situations in which the cross-objection may be
heard in spite of the original appeal having not been heard on marits. These
situations are two: (i) the original appeal being dismissed as withdrawn, and (ii)
the original appeal being dismissed for default (default in appearance or any
other default). Just as the enabling provisions of cross-objection contained in
sub-rule (1) of Order 41 Rule 22 CPC are applicable to appeals under Section 39
of the Act the disabling provision contained in sub-rule (4) too would apply to
appeals under Section 39 of the Act in view of the generality of the provisions
contained in Section 41 of the Act. To put it briefly, if the appellate court forms
an opinion that the original appeal itself was incompetent or not maintainable
as it was filed against an order not falling within one of clauses (i) to (vi) of sub-
section (1) of Section 39 then the cross-objection shall also fall to the ground
and cannot be adjudicated upon on merits. it has to be remembered that law of
limitation operates with all its rigour and equitable considerations are out of
place in applying the law of limitation. The cross-objector ought to have filed
appeal within the prescribed period of limitation calculated from the date of the
order if he wished to do so. Having allowed that opportunity to lapse he gets
another extended period of limitation commencing from the date of service of
‘the notice of the appeal enabling him putting in issue for consideration of the
appellate court the same grounds which he could have otherwise done by way
of filing an appeal. This extended period of limitation commences from the date
of service of the notice of appeal and such notice ought to be in a valid or
competent appeal.

If the appeal cannot be heard on merits for the reason that it was no appeal
in the eye of the law, service of notice in such appeal would not furnish cause
for commencement of a new period of limitation for filing appeal in the form of
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cross-objection. The only exception in which the cross-objection can still be
heard is one where the memo of cross-objection can be said to have been filed
within the period prescribed for filing an original appeal against the impugned
order and the memo also independently satisfies all the requirements of a memo
of appeal. Just as a belated or time-barred memo of cross-appeal can be treated-
and taken up for consideration- as cross-objection subject to its satisfying the
requirements of cross-objection memo so also a cross-objection can be treated
as cross-appeal and heard as such subject to its satisfying the requirements as

to maintainability of an appeal with regard to limitation and otherwise.
o

259. MOTOR VEHICLES ACT, 1988 - Section 166
Determination of quantum of compensation - Appropriate muitiplier
vis - a - vis age of the deceased/claimants applied in two different
cases - Law discussed.
Malla Prakasarao Vs. Malla Janaki and others
Judgment dt. 6.8.2002 by the Supreme Court in Civil Appeal No. 1613
of 1996, reported in (2004) 3 SCC 343

Held :

Learned counsel appearing for the appellants urged that the multiplier ap-
plied by the High Court was erroneous and, in fact, the muitiplier of 16 ought to
have been applied in the present case. Learned counsel, in support of his argu-
ment, relied upon the decision of this Court in U.P. S.RT.C. v. Trilok Chandra
(1996) 4 SCC 362. 1t is not disputed that the appellant was 38 years of age and
was earning a sum of Rs. 40,000 annually. In view of the facts and circum-
stances of the case, we are of the view that the multiplier of 14 was correctly
applied while awarding compensation.

We have perused the record and find that the multiplier of 9 applied by the

High Court in determining the compensation to the claimants was not appropri-
ate. It is not disputed that the deceased was a bank employee and was 46
years of age at the time of accident. It is also not disputed that after deduction
of 1/3rd of the amount, total loss of dependency was Rs. 4000 per month. It is
also not disputed that the age of superannuation of the deceased employee
was 60 years and 14 years of service were still left to serve. In view of the facts
and circumstances of this case, we are of the view that in the present case the
mulitplier of 12 ought to have been applied by the High Court. On application of
multiplier of 12 the total amount of compensation comes to Rs. 5,76,000. The
respondent Company has already deposited its share of compensation at the
rate awarded by the High Court. Since the liability of the insurance Company is
40 per cent of the enhanced amount, the respondent Company shall pay the
balance amount along with the interest at the rate of 7 per. cent on the enhanced
amount from the date of this order.
. ®
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260. EVIDENCE ACT, 1872- Section 81
Newspaper reports, evidentiary value of - Such reports per-se are
not legally acceptable evidence.
Dr. B. Singh Vs. Union of India and others
Judgment dt. 11.3.2004 by the Supreme Court in Writ Petition (C)
No. 122 of 2004, reported in (2004) 3 SCC 363

Held :

1t is too much to attribute authenticity or credibility to any information or
fact merely because it found publication in a newspaper or journal or magazine
or any other form of communication, as though it is gospel truth. It needs no
reiteration that newspaper reports per se do not constitute legally acceptable
evidence.
L

261. LIMITATION ACT, 1963-Art. 65
ADVERSE POSSESSION :
Adverse Possession against a life tenant will not bar the reversioner/
reminderman from succeeding to the estate - Law stated.
Vasantiben Prahladji Nayak and others Vs. Somnath Muljibhai Nayak
and others
Judgment dt. 9.3.2004 by the Supreme Court in Civil Appeal No. 6432
of 1998, reported in (2004) 3 SCC 376

Held :

We do not find merit in the above argument advanced on behalf of the
appellants. In the case of Ram Kristo Mandal v. Dhankisto Mandal, AIR 1969 SC
204 it has been held by this Court that the right of the reversioner to recover
possession of the property within twelve years from the death of the widow is
not only based on provisions of the Limitation Act but on the principles of Hindu
law and the general principles that the right of a reversioner is in the nature of
spes successionis (estate in expectancy) and such reversioner does not trace
his title through the widow. Under the common law, there are two types of es-
tates, namely, estates in possession and estates in expectancy. Estates in re-
mainder/reversion are estates in expectancy as opposed to estates in posses-
sion. Consequently, adverse possession against a life tenant will not bar the
reversioner/remainderman from succeeding to the estate on the demise of the
life tenant. This is the reason for enacting Explanation (a) to Article 65 of the

said Act, which has no application to the facts of this case.
{

262 CIVIL PROCEDURE CODE, 1908- 0.6 R. 17
Amendment in pleadings - Proposed amendment barred by limitation
on the date of application - As a general rule, such amendment not
to be allowed.
T.N. Alloy Foundry Co. Ltd. Vs. T.N. Electricity Board and others
Judgment dt. 12.2.2004 by the Supreme Court in Civil Appeal No. 7615
of 2002, reported in (2004) 3 SCC 392,

JOTI JOURNAL - OCTOBER 2004- PART Il 239




Held :

The law as regards permitting amendment to the plaint, is well settled. In
L.J. Leach and Co. Ltd. v. Jardine Skinner and Co. AIR 1957 SC 375 it was held
that the Court would as a rule decline to allow amendments, if a fresh suit on
the amended claim would be barred by limitation on the date of the application.
But that is a factor to be taken into account in exercise of the discretion as to
whether amendment should be ordered, and does not affect the power of the

court to order it.
®

263. SERVICE LAW :
Correction of date of birth through intervention of Court - Generally,
the Court/ Tribunal must be slow in granting relief - Factors to be
considered, discussed.
State of Punjab and others Vs. S.C. Chadha
Judgment dt. 9.2.2004 by the Supreme Court in Civil Appeal No. 854
of 2004, reported in (2004) 3 SCC 394

Held :

An application for correction of the date of birth should not be dealt with by
the Courts, tribunal or the High Court keeping in view only the public servant
concerned. It need not be pointed out that any such direction for correction of
the date of birth' of the public servant concerned has a chain reaction, inasmuch
as others waiting for years below him for their respective promotions are af-
fected in this process. Some are likely to suffer irreparable injury, inasmuch as,
because of the correction of the date of birth, the officer concerned, continues
in office, in some cases for years, within which time many officers who are
below him in seniority waiting for their promotion, may lose the promotion forever.
Cases are not unknown when a person accepts appointment keeping in view
the date of retirement of his immediate senior. This is certainly an important
and relevant aspect, which cannot be lost sight of by the court or the tribunal
while examining the grievance of a public servant in respect of correction of his
date of birth. As such, unless a clear case on the basis of clinching materials
which can be held to be conclusive in nature, is made out by the respondent
and that too within a reasonable time as provided in the rules governing the
service, the court or the tribunal should not issue a direction or make a declaration
on the basis of materials which make such claim only plausible. Before any
such direction is issued or declaration made, the court or the tribunal must be
fully satisfied that there has been real injustice to the person concerned and his
claim for correction of date of birth has been made in accordance with the
procedure prescribed, and within the time fixed by any rule or order. If no rule or
order has been framed or made, prescribing the period within which such
application has to be filed, then such application must be within at least a
reasonable time. The applicant has to produce the evidence in support of such
claim, which may amount to irrefutable proof relating to his date of birth. Whenever

JOTI JOURNAL - OCTOBER 2004- PART Il ‘ 240



any such question arises, the onus is on the applicant, to prove about the wrong
recording of his date of birth, in his service-book. In many cases it is a part of
the strategy on the part of such public servants to approach the court or the
tribunal on the eve of their retirement, questioning the correctness of the entries
in respect of their date of birth in the service-books. By this process, it has
come to the notice of this Court that in many cases, even if ultimately their
applications are dismissed, by virtue of interim orders, they continue for months,
after the date of superannuation. The court or the tribunal must, therefore, be
slow in granting an interim relief or (sic of) continuation in service, uniess prima
facie evidence of unimpeachable character is produced because if the public
servant succeeds, he can always be compensated, but if he fails, he would
have enjoyed underserved benefit of extended service and thereby caused
injustice to his immediate junior.

The position was succinctly stated by this Court in the above terms in Secy.
and Conmr. Home Deptt. v. R. Kirubakaran 1994 Supp (1) SCC 155.
®

264..SC/ST (PREVENTION OF ATROCITIES) ACT, 1989- 2 (1) (c)
Parent’s conversion to Christianity/ change of religion - Effect on the
status of a person as a member of SC/ST - Factors to be seen - Law
explained. .
State of Kerala and another Vs. Chandramohanan
Judgment dt. 28.1.2004 by the Supreme Court in Criminal Appeal
No. 240 of 1997, reported in (2004) 3 SCC 429

Held :

The question gs to whether a person is a member of the tribe or has been
- accepted as such, despite his conversion to another religion, is essentially a
question of fact. A member of tribe despite his change in the religion may remain
a member of the tribe if he continues to follow the tribal traits and customs.

In N.E. Horo v. Jahanara Jaipal Singh, (1972) 1 SCC 771 a question
arose as to whether a Ceyloness lady marrying a member of the
Scheduled Tribe would become a member of that tribe by marriage or
not. This Court held that only by reason of marriage a woman does
not become a member of the tribe, but only in the event, she is
accepted as such by the other members of the tribe and approved by
the Panchayat, she may be considered to be a member thereof.

We, therefore, are of the opinion that although as a broad proposition of
law it cannot be accepted that merely by change of religion a person ceases to
be a member of the Scheduled Tribe, but the question as to whether he ceases
to be a member thereof or not must be determined by the appropriate court as
such a question would depend upon the facts of each case. In such a situation,
it has to be established that a person who has embraced another religion is still
suffering from social disability and also foliowing the customs and traditions of

the community which he earlier belonged to.
°
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265. N.D.P.S. ACT, 1985 - Section 50
Search of the luggage - Section 50 not applicable.
State of Punjab Vs. Makhan Chand
Judgment dt. 27.2.2004 by the Supreme Court in Criminal Appeal No.
714 of 1997, reported in (2004) 3 SCC 453

Held :

As to the circumstances when the provisions of Section 50 of the Act would
apply, the issue is no longer res integra. A Constitution Bench of this Court in
State of Punjab v. Baldev Singh, (1999) 6 SCC 172 at p. 190, para 12 says this:

“12. On its plain reading, Section 50 would come into play only in the
case of a search of a person as distinguished from search of any
premises etc. However, if the empowered officer, without any prior
information as contemplated by Section 42 of the Act makes a search
or causes arrest of a person during the normal course of investigation
into an offence or suspected offence and on completion of that search,
a contraband under the NDPS Act is also recovered, the requirements
of Section 50 of the Act are not attracted.”

Following this judgment, another Bench of this Court in Bharatbhai
Bhagwanjibhai v. State of Gujarat (2002) 8 SCC 327 took the view that Section 50
categorically lays down that if the search is to be conducted by an officer duly
authorised under Section 42 and the search is about to be conducted under the
provisions of Sections 41, 42 or 43, the officer concerned does owe a duty to
intimate the person to be searched that he has the option to be taken to the
nearest gazetted officer/Magistrate for the purpose of carrying out the search.
But in the event of a situation otherwise, there is no such obligation. It was
pointed out that, if an accused person, on seeing a patrolling police party, starts
running, which excites the suspicion of the police party, as a result of which, he
is apprehended and searched, the question of compliance with the safeguards
prescribed under Section 50 of the Act would not arise.

Apart from the aforesaid question, we are also of the view that Section 50
of the Act would not apply to a situation where the search undertaken is not of
the person of the accused but of something carried in his hand. See in this
connection, the observations of the Constitution Bench of this Court in Baldev
Singh case, the judgment of this Court in Gurbax Singh v. State of Haryana,
(2001) 3 SCC 28, SCC at pp. 30-32 (paras 4 to 8) and in Kalema Tumba v. State of
Maharashtra, (1999) 8 SCC 257.

®

266. LIMITATION ACT, 1963 - Section 14
Scope and applicability of Section 14 - Law explained.
Union of India and others Vs. West Coast Paper Mills Ltd. and another

Judgment dt. 25.2.2004 by the Supreme Court in Civil Appeal No. 1061
of 1998, reported in (2004) 3 SCC 458
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- Held :

In the submission of Mr. Malhotra, placing reliance on CST v. Parson Tools
and Plants, (1975) 4 SCC 22 to attract the applicability of Section 14 of the Limi-
tation Act, the following requirements must be specified : (SCC p. 25, para 6)

“6. (1) both the prior and subsequent proceedings are civil
proceedings prosecuted by the same party :

{2) the prior proceedings had been prosecuted with due diligence
and in good faith;

(3) the failure of the prior proceedings was due to a defect of
jurisdiction or other cause of a like nature;

(4) both the proceedings are proceedings in a court”

In the submission of the learned Senior Counsel, filing of civil writ petition
claiming money relief cannot be said to be a proceeding instituted in good faith
and secondly, dismissal of writ petition on the ground that it was not an appro-
priate remedy for seeking money relief cannot be said to be “defect of jurisdic-
tion or other cause of a like nature” within the meaning of Section 14 of the
Limitation Act. It is true that the writ petition was not dismissed by the High
Court on the ground of defect of jurisdiction. However, Section 14 of the Limita-
tion Act is wide in its application inasmuch as it is not confined in its applicability
only to cases of defect of jurisdiction but it is applicable also to cases where the
prior proceedings have failed on account of other causes of like nature. The
expression “other cause of like nature” came up for the consideration of this
Court in Roshanlal Kuthalia v. R.B. Mohan Singh Oberoi, (1975) 4 SCC 628 and
it was held that Section 14 of the Limitation Act is wide enough to cover such
cases where the defects are not merely jurisdictional strictly so called but others
more or less neighbours to such deficiencies. Any circumstance, legal or factual,
which inhibits entertainment or consideration by the Court of the dispute on the
merits comes within the scope of the section and a liberal touch must inform the
interpretation of the Limitation Act which deprives the remedy of one who has a
right.

o

267. CONSTITUTION OF INDIA - Art. 226
Writ Jurisdiction under Article 226, ambit and scope of - In appropriate
cases petition involving disputed questions of facts may be
entertained - Law explained.
ABL International Ltd. and another Vs. Export Credit Guarantee Cor-
poration of india Ltd. and others
Judgment dt. 18.12.2003 by the Supreme Court in Civil Appeal
No. 5409 of 1998, reported in (2004) 3 SCC 553

Held :

Therefore, it is clear from the above enunciation of law that merely be-
cause one of the parties to the litigation raises a dispute in regard to the facts of
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the case, the court entertaining such petition under Article 226 of the Constitu-
tion is not always bound to relegate the parties to a suit. In the above case of
Gunwant Kaur, (1969) 3 SCC 769 this Court even went to the extent of holding
that in a writ petition, if the facts require, even oral evidence can be taken. This
clearly shows that in an appropriate case, the writ court has the jurisdiction to
entertain a writ petition involving disputed questions of fact and there is no
absolute bar for entertaining a writ petition even if the same arises out of a

contractual obligation and/or involves some disputed questions of fact.
e .

268. TRANSFER OF PROPERTY ACT, 1882 - Section 105
INDIAN EASEMENTS ACT, 1882 - Section 52
Lease or licence- Distinction between - Law explained.
C.M. Beena and another Vs. P.N. Ramachandra Rao
Judgment dt. 22.3.2004 by the Supreme Court in Civil Appeal No. 1548
of 1999, reported in (2004) 3 SCC 595

Held :

The crucial issue for determination is as to whether there is a lease or
licence existing between the parties. Though a deed of licence may have been
‘executed it is open for the parties to the document to show that the relationship
which was agreed upon by the parties and was really intended to be brought
into existence was that of a landlord and tenant though it was outwardly styled
as a deed of licence to act as a camouflage on the rent control legislation.
“Lease” is defined in Section 105 of the Transfer of Property Act, 1882 while
“licence” is defined in Section 52 of the Indian Easements Act, 1882. Generally
speaking, the difference between a “lease” and “licence” is to be determined by
finding out the real intention of the parties as decipherable from a complete
reading of the document, if any, executed between the parties and the
surrounding circumstances. Only a right to use the property in a particular way
or under certain terms given to the occupant while the owner retains the control
or possession over the premises results in a licence being created; for the owner
retains legal possession while all that the licensee gets is a permission to use
the premises for a particular purpose or in a particular manner and but for the
permission so given the occupation would have been unlawful (see Associated
Hotels of India Ltd. v.R.N. KapoorAIR 1959 SC 1262. The decided cases on the
point are legion. For our purpose it would suffice to refer to a recent decision of
this Court in Corpn. of Calicut v. K. Sreenivasan (2002) 5 SCC 361.

A few principles are well settied. User of the terms like “lease” or “licence”,
“lessor” or “licensor”, “rent” or “licence fee” is not by itself decisive of the nature
-of the right created by the document. An effort should be made to find out
whether the deed confers a right to possess exclusively coupled with transfer of
a right to enjoy the property or what has been parted with is merely a right to
use the property while the possession is retained by the owner. The conduct of
the parties before and after the creation of relationship is of relevance for finding
out their intention.

°
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269. INDIAN PENAL CODE, 1860 - Sections 375, 376 and 511
Definition of rape - Ejaculation without penetration does not
constitute rape - Attempt to commit an offence - Legal requirements
to constitute “attempt”.
Koppula Venkat Rao Vs. State of A.P.
Judgment dt. 10.3.2004 by the Supreme Court in Criminal Appeal No.
84 of 1998, reported in (2004) 3 SCC 602

Held :

An attempt to commit an offence is an act, or a series of acts, which ieads
inevitably to the commission of the offence, unless something, which the doer
of the act neither foresaw nor intended, happens to prevent this. An attempt
may be described to be an act done in part-execution of a criminal design,
amounting to more than mere preparation, but falling short of actual
consummation, and, possessing, except for failure to consummate, all the
elements of the substantive crime. In other words, an attempt consists in it the
intent to commit a crime, falling short of, its actual commission or consumma-
tion/completion. It may consequently be defined as that which if not prevented
would have resulted in the full consummation of the act attempted. The
illustrations given in Section 511 clearly show the legisiative intention to make a
difference between the cases of a mere preparation and an attempt.

The sine qua non of the offence of rape is penetration, and not ejacula-
tion. Ejaculation without penetration constitutes an attempt to commit rape and
not actual rape. Definition of “rape” as contained in Section 375 IPC refers to
“sexual intercouse” and the Explanation appended to the section provides that
penetration is sufficient to constitute the sexual intercourse necessary to the
offence of rape. Intercourse means sexual connection. In the instant case that
connection has not been established. Courts below were not correct in their
view.

@

270. N.D.P.S. ACT, 1985 - Section 41 (1)

Classification regarding cases pending in an appeal and pending in
trial Court as contemplated in Section 41 (1) regarding sentence -
Classification not ultra virus - Contra view expressed in Ramesh vs.
State of Madhya Pradesh, Writ Petition No. 537 of 2003 decided on
25.04.2003 referred in 2004 JOTI 29 (Note 29), expressly overruled.
Basheer @ N.P. Basheer Vs. State of Kerala

Judgment dt. 9.2.2004 by the Supreme Court in Criminal Appeal No.
1334 of 2002, reported in (2004) 3 SCC 609

Held :

Thus, in our view, the Rubicon indicated by Parliament is the conclusion of
the trial and pendency of appeal. In the cases of pending trials, and cases
pending investigation, the trial is yet to conclude; hence, the retrospective moi-

JOTI JOURNAL - OCTOBER 2004- PART {i 245




lification of the rigour of punishment has been made applicable. In the cases
where the trials are concluded and appeals are pending, the application of the
amended Act appears to-have been excluded so as to preclude the possible
contingency of reopening concluded trials. In our judgment, the classification is
very much rational and based on clearly intelligible differentia, which has rational
nexus with one of the objectives to be achieved by the classification. There is
one exceptional situation, however, which may produce an anomalous result. If
the trial had just concluded before 2-10-2001, but the appeal is filed after 2-10-
2001, it cannot be said that the appeal was pending as on the date of the coming
into force of the amending Act, and the amendment would be applicable even in
such cases. The observations of this Court in Nallamilli case, (2001) 7 SCC 708
would apply to such a case. The possibility of such a fortuitous case would not
be a strong enough reason to attract the wrath of Article 14 and its constitutional
consequences. Hence, we are unable to accept the contention that the proviso
to Section 41 of the amending Act is his by Article 14.

We are also unable to agree with the view taken in the judgments of the
Division Benches of the Punjab and Haryana High Court and the Madhya Pradesh
High Court, which have been cited before us. In our view, these judgments
have proceeded on an erroneous basis on the constitutional issue and have
declared the relevant proviso to be unconstitutional. The two judgments are,
therefore, overruled. The reliance upon the judgment of this Court in State v.
Gian Singh (1999) 9 SCC 312 Rattan Lal, AIR 1965 SC 444 and T. Barai, (1983) 1
SCC 177 is of no avail to the appellants for these cases merely emphasise the
permissibility of ex post facto legislation for reducing the severity of the

punishment.
]

271. CRIMINAL TRIAL :
Defective investigation, effect of - Court has to be circumspect in
evaluating the evidence but defective investigation itself not a ground
to acquit the accused. .
Dhanaj Singh @ Shera and others Vs. State of Punjab
Judgment dt. 10.3.2004 by the Supreme Court in Criminal Appeal
No. 941 of 2003, reported in (2004) 3 SCC 654

Held :

In the case of a defective investigation the court has to be circumspect in
evaluating the evidence. But it would not be right in acquitting an accused per-
son solely on account of the defect; to do so would tantamount to playing into
the hands of the investigating officer if the investigation is designedly defective.
(See Karnel Singh v. State of M.P., (1995) 5 SCC 518)

In Paras Yadav v. State of Bihar (1999) 2 SCC 126 it was held that if the
lapse or omission is committed by the investigating agency or because of neg-
ligence the prosecution evidence is required to be examined dehors such omis-
sions to find out whether the said evidence is reliable or not, the contaminated
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conduct of officials should not stand in the way of evaluating the evidence by
the courts; otherwise the designed mischief would be perpetuated and justice
would be denied to the complainant party.

As was observed in Ram Bihari Yadav v. State of Bihar (1998), 4 SCC 517 if
primacy is given to such designed or negligent investigation, to the omission or
lapses by perfunctory investigation or omissions, the faith and confidence of
the people would be shaken not only in the law-enforcing agency but also in the
administration of justice. The view was again reiterated in Amar Singh v.
Balwinder Singh, (2003) 2 SCC 518. As noted in Amar Singh case it would have
been certainly better if the firearms were sent to the Forensic Test Laboratory
for comparison. But the report of the ballistic expert would be in the nature of
an expert opinion without any conclusiveness attached to it. When the direct
testimony of the eyewitnesses corroborated by the medical evidence fully
establishes the prosecution version, failure or omission or negligence on the

part of the 1.O. cannot affect the credibility of the prosecution version.
)

272. CONSTITUTION OF INDIA - Art. 227
Supervisory jurisdiction under Article 227, ambit and scope of - Law
explained.
Ranjeet Singh Vs. Ravi Prakash
Judgment dt. 18.3.2004 by the Supreme Court in Civil Appeal No. 1685
of 2004, reported in (2004) 3 SCC 682

Held :

In Surya Dev Rai v. Ram Chander Rai, (2003) 6 SCC 675 this Court has
ruled that to be amenable to correction in certiorari jurisdiction, the error com-
mitted by the court or authority on whose judgment the High Court was exercising
jurisdiction, should be an error which is self-evident. An error which needs to be
established by lengthy and complicated arguments or by indulging in a long-
drawn process of reasoning, cannot possibly be an error available for correction
by writ of certiorari, If it is reasonably possible to form two opinions on the same
material, the finding arrived at one way or the other, cannot be called a patent
error. As to the exercise of supervisory jurisdiction of the High Court under
Article 227 of the Constitution also, it has been held in Surya Dev Rai that the
jurisdiction was not available to be exercised for indulging in reappreciation or
evaluation of evidence or correcting the errors in drawing inferences like a court
of appeal.

°

273. CIVIL PROCEDURE CODE, 1908 - 0.7 R.11
Objection as to jurisdiction - To decide such objection, only the alle-
gations contained in plaint should be seen.
Exphar Sa and another Vs. Eupharma Laboratories Ltd. and another.
Judgment dt. 20.2.2004 by the Supreme Court in Civil Appeal No. 1189
of 2004, reported in (2004) 3 SCC 688
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Held :

Besides when an objection to jurisdiction is raised by way of demurrer and
not at the trial, the objection must proceed on the basis that the facts as pleaded
by the initiator of the impugned proceedings are true. The submission in order
to succeed must show that granted those facts the court does not have
jurisdiction as a matter of law. In rejecting a plaint on the ground of jurisdiction,
the Division Bench should have taken the allegations contained in the plaint to
be correct. However, the Division Bench examined the written statement filed
by the respondents in which it was claimed that the goods were not at all sold
within the territorial jurisdiction of the Delhi High Court and also that Respondent
2 did not carry on business within the jurisdiction of the Delhi High Court.

®

274. INDIAN PENAL CODE, 1860 - Section 201
Criminal liability under Section 201 r/w/s 306 - Mere presence at the
cremation ground or mere relationship with husband would not at-
tract Section 201 - Necessary requirements to constitute an offence
under Section 201 - Law explained.
Wattan Singh and others Vs. State of Punjab
Judgment dt. 4.2.2004 by the Supreme Court in Criminal Appeal No.
151 of 1997, reported in (2004) 3 SCC 700

Held :

Baldev Singh has been convicted and the appellants acquitted of offence
under Section 306 IPC, namely, “abetment of suicide”. The appellants have
been found guilty of offence under Section 201 IPC. For conviction under the
said offence, the prosecution was required to prove that the appellants had
knowledge or had reason to believe that an offence under Section 306 had
been committed by Baldev Singh and with such knowledge or belief they caused
evidence of commission of the offence to disappear either with the intention of
screening the offender from legal punishment or with that intention gave any
information respecting the offence which they knew or believed to be false.

The only finding recorded against the appellants is that they are family
members of Baldev Singh. In respect of Harpal Singh, the only finding is that he
was a family friend. Further finding recorded is that they were present at the
house where the body of Manmohan Kaur had been kept and also at the cre-
mation ground. The mere presence of the accused at the house or at the
cremation ground or their relationship with her husband would not attract the
provision of Section 201 IPC.

Presumption that the appellants had the knowledge of commission of of-
fence cannot be drawn from their mere presence at the house or cremation
ground or on account of relationship. There is no other finding except as above
noticed against the appellants. We have also perused the record. There is no
evidence to prove the guilt of the appellants for offence under Section 201 IPC.
It cannot be held that the appellants knew or had reason to believe that offence

JOTI JOURNAL - OCTOBER 2004- PART Il 248



had been committed and participated in cremation to conceal and dispose of
the dead body.

In absence of evidence, it cannot be assumed on suspicion alone that the
appellants must have known or must have reason to believe that Baldev Singh
abetted in commission of offence and, by being present at the cremation ground,
they caused the evidence of commission of the offence to disappear with inten-
tion to screen Baldev Singh from legal punishment.

This Court in Palvinder Kaur v. State of Punjab, AIR 1952 SC 354 had held
that in order to establish the charge under Section 201 IPC, it is essential to
prove that an offence has been committed; mere suspicion that it has been
committed is not sufficient. It has to be proved that the accused knew or had
reason to believe that such offence had been committed, and with the requisite
knowledge and with the intent to screen the offender from legal punishment
caused the evidence thereof to disappear or gave false information respecting
such offence knowing or having reason to believe the same to be false. Palvinder
Kaur decision has been followed in various later decisions (Suleman Rahiman
Mulani v. State of Maharashtra, AIR 1968 SC 829 Nathu v. State of U.P., (1979) 3

SCC 574 and V.L. Tresa v. State of Kerala (2001) 3 SCC 549).
[

275. TRANSFER OF PROPERTY ACT, 1882 - Section 55
Rights and liabilities of buyer and seller - Buyer’s charge contem-
plated under Section 55 regarding purchase money/earnest money -
Law explained.
Videocon Properties Ltd. Vs. Dr. Bhalchandra Laboratories and others
Judgment dt. 19.12.2003 by the Supreme Court in Civil Appeal
No. 10135 of 2003, reported in (2004) 3 SCC 711

Held :

We have carefully considered the submissions of the learned counsel ap-
pearing on either side. it would be necessary to set out the relevant portions of
Section 55 to the extent necessary for appreciating the contentions of the parties
on either side:

“55. Rights and liabilities of buyer and seller :- In the absence of a
contract to the contrary, the buyer and seller of immovable property
respectively are subject to the liabilities, and have the rights, men-
tioned in the rules next following, or such of them as are applicable to
the property sold:

(6) The buyer is entitled—

(a) where the ownership of the property has passed to him, to
the benefit of any improvement in, or increase in value of, the prop-
erty, and to the rents and profits thereof;

(b) unless he has improperly declined to accept delivery of the
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property to a charge on the property, as against the seller and all
person claiming under him, to the extent of the seller’s interest in the
property, for the amount of any purchase money properly paid by the
buyer in anticipation of the delivery and for interest on such amount;
and, when he properly declines to accept the delivery, also for the
earnest (if any) and for the costs (if any) awarded to him of a suit to
compel specific performance of the contract or to obtain a decree for
its rescission”.

The buyer’s charge engrafted in clause (b) of sub-section (6) of Section 55
of the Transfer of Property Act would extend and enure to the purchase monay
or earnest money paid before the title passes and property has been delivered
by the seller to the purchaser, on the seller’s interest in the property uniess the
purchaser has improperly declined to accept delivery of property or when he
properly declines to accept delivery- including for the interest on purchase money
and costs awarded to the purchaser of a suit to compel specific performance of
the contract or to obtain a decree for its rescission. The principle underlying the
above provision is a trite principle of justice, equity and good conscience. The
charge would last until the conveyance is executed by the seller and possession
is also given to the purchaser and ceases only thereafter. The charge will not be
lost by merely accepting delivery of possession alone. This charge is a statutory
charge in favour of a buyer and is different from contractual charge to which the
buyer may become entitled to under the terms of the contract, and in substance
a converse to the charge created in favour of the seller under Section 55 (4)
(b). Consequently, the buyer is entitled to enforce the said charge against the
property and for that purpose trace the property even in the hands of third
parties and even when the property is converted into another form by proceeding
against the substituted security, sinc€ none claiming under the seller including
a third-party purchaser can take advantage of any plea based even on want of
notice of the charge. The said statutory charge gets attracted and attaches to
the property for the benefit of the buyer the moment he pays any part of the
purchase money and is only lost in case of the purchaser’s own default or his
improper refusal to accept delivery. So far as payment of interest is concerned,
the section specifically envisages payment of interest upon the purchase money/
price prepaid, though not so specifically on the earnest money deposit, apparently
for the reason that an amount paid as earnest money simpliciter, as mere
security for due performance does not become repayble till the contract or
agreement gets terminated and it is shown that the purchaser has not failed to
carry out his part of the contract, and the termination was brought about not
due to his fault, the claim of the purchaser for refund of earnest money deposit
will not arise for being asserted.

The further aspect that requires to be noticed is as to the nature and char-
acter of earnest money deposit and in that context the distinguishing features,
which help to delineate the difference, if any. The matter is not, at any rate, res
integra. In (Kunwar) Chiranjit Singh v. Har Swarup, AIR 1926 PC1 it was held
that the earnest money is part of the purchase price when the transaction goes
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forward and it is forfeited when the transaction falls through, by reason of the
fault or failure of the purchaser. This statement of law had the approval of this
Court in Maula Bux v. Union of India (1969) 2 SCC 554. Further, it is not the
description by words used in the agreement only that would be determinative of
the character of the sum but really the intention of parties and surrounding
" circumstances as well, that have to be looked into and what may be called an
advance may really be a deposit or earnest money and what is termed as “a
deposit or earnest money” may ultimately turn out to be really an advance or
part of purchase price. Earnest money or deposit also, thus, serves two purposes
of being part- payment of the purchase money and security for the performances
of the contract by the party concerned, who paid it.
[

276. PREVENTION OF CORRUPTION ACT, 1988 - Section 20 (1)
Presumption under Section 20 (1), nature and scope of - Section 20
(1) is identical to Section 4 (1) of the Act of 1947 - It is obligatory on
Court to raise presumption if requisite conditions are satisfied - Law
explained.
T. Shankar Prasad Vs. State of A.P.
Judgment dt. 12.1.2004 by the Supreme Court in Criminal Appeal No.
909 of 1997, reported in (2004) 3 SCC 753

"Held :

For appreciating rival stands it would be proper to quote Section 20 (1) of
the Act, which in essence and substance is the same as Section 4 (1) of the
previous Act of 1947 and which read as follows :

“4 (1) Presumption where public servant accepts gratification
other than legal remuneration :- (1) Where in any trial for an offence
punishable under Section 161 or Section 165 of the Indian Penal Code,
or of an offence referred to in clause (a) or clause (b) of sub-section
(1) of Section 5 of this Act punishable undre sub-section (2) thereof,
it is proved that an accused person has accepted or obtained, or has
agreed to accept or attempted to obtain, for himself or for any other
person, any gratification (other than legal remuneration) or any valu-
able thing from any person, it shall be presumed unless the contrary
is proved that he accepted or obtained, or agreed to accept or
attempted to obtain, that gratification or that valuable thing, as the
case may be, as a motive or reward such as is mentioned in the said
Section 161, or, as the case may be, without consideration or for a
consideration which he knows to be inadequate.”

In C.I. Emden v. State of U.P., AIR 1960 SC 548 and V.D. Jhingan v. State of
U.P., AIR 1966 SC 1762 it was observed that if any money is received and no
convincing, credible and acceptable explanation is offered by the accused as to
how it came to be received by him, the presumption under Section 4 of the 1947

JOTI JOURNAL - OCTOBER 2004- PART Il 251




Act is available. When the receipt is admitted it is for the accused to prove as to
how the presumption is not available as perforce the presumption arises and
becomes operative.

These aspects were highlighted recently in State of A.P. v. V. Vasudeva

Rao, (2004) 9 SCC 319.
[ ]

277. INDIAN PENAL CODE, 1860 - Sections 34 and 307

(i) Common intention as used in Section 34, meaning of - It does
not mean “the common intention of all” or “intention common
to all” - Proof of overt act, not sine qua non to fasten liability
under Section 34.

(ii) Attempt to murder - Requirements for constituting offence under
. Section 307 - Law explained.

Girija Shankar Vs. State of U.P.

Judgment dt. 4.2.2004 by the Supreme Court in Criminal Appeal

No. 1034 of 1997, reported in (2004) 3 SCC 793

Held :

(i) The section does not say “the common intention of all”, nor does it say
“and intention common to all”. Under the provisions of Section 34 the es-
sence of the liability is to be found in the existence of a common intention
animating the accused leading to the doing of a criminal act in furtherance
of such intention. As a result of the application of principles enunciated in
Section 34, when an accused is convicted under Section 302 read with
Section 34, in law it means that the accused is liable for the act which
caused death of the deceased in the same manner as if it was done by him
alone. The provision is intended to meet a case in which it may be difficult
to distinguish between acts of individual members of a party who act in
furtherance of the common intention of all or to prove exactly what part
was taken by each of them. As was observed in Chinta Pulla Reddy v. State
of A.P., AIR 1993 SC 1899 Section 34 is applicable even if no injury has been
caused by the particular accused himself. For applying Section 34 it is not
necessary to show some overt act on the part of the accused.

(ii) Section 307 IPC reads :

“307. Whoever does any act with such intention or knwoledge,
and under such circumstances that, if he by that act caused death,
he would be guilty of murder, shall be punished with imprisonment of
either description for a term which may extend to ten years, and shall
also be liable to fine; and if hurt is caused to any person by such act,
the offender shall be liable either to imprisonment for life, or to such
punishment as is hereinbefore mentioned.”

To justify a conviction under this section, it is not essential that bodily injury
capable of causing death should have been inflicted. Although the nature
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of injury actually caused may often give considerable assistance in coming
to a finding as to the intention of the accused, such intention may also be
deduced from other circumstances, and may even, in some cases, be as-
certained without any reference at all to actual wounds. The section makes
a distinction between an act of the accused and its result, if any. Such an
act may not be attended by any result so far as the person assualted is
concerned, but still there may be cases in which the culprit would be liable
under this section. It is not necessary that the injury actually caused to the
victim of the assault should be sufficient under ordinary circumstances to
cause the death of the person assaulted. What the court has to see is
whether the act, irrespective of its result, was done with the intention or
knowiedge and under circumstances mentioned in the section. An attempt
in order to be criminal need not be the penultimate act. It is sufficient in
law, if there is present an intent coupled with some overt act in execution
thereof.
°

278. CRIMINAL TRIAL :
Destruction of record - If original record is not available due to de-
struction on account of natural or unnatural calamity, Court should
direct for reconstruction of record - Accused persons cannot be
acquitted for non - availability of record - If reconstruction not
practicable then retrial may serve the interest of justice - Law
explained.
State of U.P. Vs. Abhai Raj Singh and another
Judgment dt. 08.03.2004 by the Supreme Court in Criminal Appeal
Nos. 1243-44 of 1997, reported in (2004) 4 SCC 6

Held :

It has been the consistent view taken by several High Courts that when
records are destroyed b fire or on account of natural or unnatural calamities,
reconstruction should be ordered. in Queen Empress v. Khimat Singh, 1889 AWN
55 the view taken was that the provisions of Section 423 (1) of the Criminal
Procedure Code, 1898 (in short “the old Code”) made it obligatory for the court
to obtain and examine the record at the time of hearing. When it was not possible
to do so, the only available course was a direction for reconstruction. The said
view was reiterated more than six decades back in Sevugaperumal Re, AIR 1943
Mad 391 (2). The view has been reiterated by several High Courts as well, even
thereafter.

The High Court did not keep the relevant aspects and considerations in
view and came to the abrupt conclusion that reconstruction was not possible
merely because there was no response from the Sessions Judge. The order for
reconstruction was on 1-11-1993 and the judgement of the High Court is in
Criminal Appeal No. 1970 of 1979 dated 25.2-1994. The order was followed in
Criminal Appeal No. 1962 of 1979 disposed of on 16.8.1995. It is not clear as to
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why the High Court did not require the Sessions Court to furnish the information
about reconstruction of records; and/or itself take initiative by issuing positive
directions as to the manner, method and nature of attempts, efforts and exercise
to be undertaken to effectively achieve the purpose in the best interests of
justice and to avoid ultimately any miscarriage of justice resuiting from any lapse,
inaction or inappropriate or perfunctory action, in this regard; particularly when
no action was taken by the High Court to pass necessary orders for about a
decade when it received information about destruction of record. The course
adopted by the High Court, if approved, would encourage dubious persons and
detractors of justice by allowing undeserved premium to violators of law by acting
hand in glove with those anti-social elements coming to hold sway, behind the
screen, in the ordinary and normal course of justice.

We, therefore, set aside the order of the High Court and remit the matter
back for fresh consideration. It is to be noted at this juncture that one of the
respondents i.e. Om Pal has died during the pendency of the appeal before this
Court. The High Court shall direct reconstruction of the records within a period
of six months from the date of receipt of our judgment from all available or
possible sources with the assistance of the prosecuting agency as well as the
defending parties and their respective counsel. If it is possible to have the records
reconstructed to enable the High Court itself to hear and dispose of the appeals
in the manner envisaged under Section 386 of the Code, rehear the appeals
and dispose of the same on their own merits and in accordance with faw. If it
finds that reconstruction is not practicable but by ordering retrial interest of
justice could be better served- adopt that course and direct retrial- and from
that stage law shall take its normal course. If only reconstruction is not possible
to facilitate the High Court to hear and dispose of the appeals and the further
course of retrial and fresh adjudication by the Sessions Court is also rendered
impossible due to loss of vitally important basic records- in that case and situation
only, the direction given in the impugned judgment shall operate and the matter

shall stand closed. The appeals are accordingly disposed of.
®

279. EVIDENCE ACT, 1872 - Section 113 -B
INDIAN PENAL CODE, 1860 - Section 304 - B
Expression “soon before her death” as used in Section 113 - B, mean-
ing of - It contemplates existence of proximate and live link between
effect of cruelty and the death.
Kunhiabdulla and another Vs. State of Kerala
Judgment dt. 09.03.2004 by the Supreme Court in Criminal Appeal
No. 419 of 1997, reported in (2004) 4 SCC 13

Held :

As per the definition of “dowry death” in Section 304-B IPC and the wording
in the presumptive Section 113-B of the Evidence Act, one of the essential in-
gredients, amongst others, in both the provisions is that the woman concerned
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must have been “soon before her death” subjected to cruelty or harassment
“for or in connection with the demand of dowry”. Presumption under Section
113-B is a presumption of law. On proof of the essentials mentioned therein, it
becomes obligatory on the court to raise a presumption that the accused caused
the dowry death. The presumption shall be raised only on proof of the following
essentials:

(1) The question before the court must be whether the accused
has committed the dowry death of a woman. (This means that the
presumption can be raised only if the accused is being tried for the
offence under Section 304-B IPC).

(2) The woman was subjected to cruelty or harassment by her
husband or his relatives.

(8) Such cruclty or harassment was for or in connection with
any demand for dowry.

(4) Such cruelty or harassment was soon before her death.

A conjoint reading of Section 113-B of the Evidence Act and Section 304-
B IPC shows that there must be material to show that soon before her death the
victim was subjected to cruelty or harassment. Prosecution has to rule out the
possibility of a natural or accidental death so as to bring it within the purview of
“death occurring otherwise than in normal circumstances”. The expression “soon
before” is very relevant where Section 113-B of the Evidence Act and Section
304-B IPC are pressed into service. The prosecution is obliged to show that
soon before the occurrence there was cruelty or harassment and only in that
case the presumption operates. Evidence in that regard has to be led by the
prosecution. “Soon before” is a relative term and it would depend upon circum-
stances of each case and no straitjacket formula can be laid down as to what
would constitute a period of soon before the occurrence. It would be hazardous
to indicate any fixed period, and that brings in the importance of a proximity test
both for the proof of an offence of dowry death as well as for raising a
presusmption under Section 113-B of the Evidence Act. The expression “soon
before her death” used in the substantive Section 304-B IPC and Section 113-
B of the Evidence Act is present with the idea of proximity test. No definite
period has been indicated and the expression “soon before” is not defined. A
reference to the expression “soon before” used in Section 114 lilustration (a) of
thé Evidence Act is relevant. it lays down that a court may presume that a man
who is in the possession of goods “soon after the theft”, is either the thief, or
has received the goods knowing them to be stolen, unless he can account for
its possession. The determination of the period which can come within the term
“soon before” is left to be determined by the courts, depending upon fact and
circumstances of each case. Suffice, however, to indicate that the expression
“soon before” would normally imply that the interval should not be much between
the cruelty or harassment concerned and the death in question. There must be
existence of a proximate and live link between the effect of cruelty based on
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dowry demand and the death concerned. If alleged incident of cruelly is remote
in time and has become stale enough not to distrub the mental equilibrium of

the woman concerned, it would be of no consequence.
°

280. CIVIL PROCEDURE CODE, 1908 - 0.43 R.1 (u) & Section 100
Misc. Appeal under 0.43 R.1 (u) against order remanding a case -
Such appeal should be heard only on the grounds enumerated under
Section 100 - Law explained.
Narayanan Vs. Kumaran and others
Judgment dt. 16.03.2004 by the Supreme Court in Civil Appeal
No. 820 of 1999, reported in (2004) 4 SCC 26

Held :

..... learned Senior Counsel for the respondent cited no contrary law. He,
however, reiterated that Section 100 is confined to second appeals against de-
crees and, therefore, cannot be invoked in an appeal against an order. It is, of
course, true that Section 100 in terms applies only to appeals second to de-
crees, but the contention of Mr. Krishnamoorthy cannot be accepted on account
of language of Order 43 Rule | clause (u). It reads as follows :

“43. (1) Appeals from orders :— An appeal shall lie from the following
orders under the provisions of Section 104, namely —

(a)- () .

(u) an order under Rule 23 or Rule 23-A of Order 41 remanding
a case, where an appeal would lie from the decree of the appel-
late court”

It is obvious from the above rule that an appeal will lie from an order of
remand only in those cases in which an appeal would lie against the decree if
the appellate court instead of making an order of remand had passed a decree
on the strength of the adjudication on which the order of remand was passed.
The test is whether in the circumstances an appeal would lie if the order of
remand were to be treated as a decree and not a mere order. In these circum-
stances, it is quite safe to adopt that appeal under Order 43 Rule 1 clause (u)
should be heard only on the ground enumerated in Section 100.

We, therefore, accept the contention of Mr. T.L.V. lyer and hold that the
appellant under an appeal under Order 43 Rule 1 clause (u) is not entitled to
agitate questions of facts. We, therefore, hold that in an appeal against an order
of remand under this clause, the High Court can and should confine itself to
such facts, conclusions and decisions which have a bearing on the order of
remand and cannot canvass all the findings of facts arrived at by the lower
appellate court.

The High Court of Rajasthan in Abdul Gani v. Devi Lal, AIR 1960 Raj 77 held
that the appeal under this clause should be heard only on the grounds enumer-
ated in Section 100 and not on question of facts as in the case of first appeal.
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In Seshammal v. Kuppanaiyyangar, AIR 1926 mad 475 the Court held as
under (AIR p. 476)

“Although the civil appeal has taken the form of a civil
miscellancous appeal against an order of remand the Subordinate
Judge is a final judge of fact and the only grounds available to the
appellant to attack the judgment are those which would be available
to him in second appeal”.

[

281. WORDS & PHRASES :
“Confiscation” and “Forfeiture”, difference between - Confiscation
envisages civil liability whereas forfeiture is preceded by conviction.
State of W.B. and others Vs. Sujit Kumar Rana
Judgment dt. 20.01.2004 by the Supreme Court in Criminal Appeal
No. 453 of 1997, reported in (2004) 4 SCC 129

Held :

A confiscation envisages a civil liability whereas an order of forfeiture of
the forest produce must be preceded by a judgment of conviction. Although
indisputably having regard to the phraseology used in sub-section (2) of Section
59-A, there cannot be any doubt whatsoever that commission of a forest offence
is one of the requisite ingredients for passing an order of confiscation; but the
question as to whether the order of acquittal has been passed on that ground
and what weight should be attached thereto is a matter which, in our opinion,

should not be gone into at this stage.
o

282. CRIMINAL TRIAL :
CRIMINAL PROCEDURE CODE, 1973 - Sectlon 311

(i) Fair trial - What constitutes fair trial
(ii) Summoning of witness under Section 311, ambit and scope of

- Provisions though expressed in the widest possible terms, dis-
cretion should be exercised judicially and with circumspection
- Power when can be exercised to examine the witnhess again -
Law explained.
Zahira Habibulla H. Sheikh and another vs. State of Gujarat and others
Judgment dt. 12.04.2004 by the Supreme Court in Criminal Appeal
No. 446 of 2004, reported in (2004) 4 SCC 158

Held :

(i) The principles of rule of law and due process are closely linked with
human rights protection. Such rights can be protected effectively when a citizen
has recorse to the courts of law. It has to be unimistakably understood that a
trial which is primarily aimed at ascertaining the truth has to be fair to all
concerned. There can be no analytical, all-comprehensive or exhaustive definition
of the concept of a fair trial, and it may have to be determined in seemingly
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infinite variety of actual situations with the ultimate object in mind viz, whether
something that was done or said either before or at the trial deprived the quality
of fairness to a degree where a miscarriage of justice has resulted. It will not be
correct to say that it is only the accused who must be fairly deait with. That
would be turning a Nelson’s eye to the needs of the society at large and the
victims or their family members and relatives. Each one has an inbuilt right to
be dealt with fairly in a criminal trial. Denial of a fair trial is as much injustice to
the accused as is to the victim and the society. Fair trial obviously would mean a
trial before an impartial judge, a fair prosecutor and atmosphere of judicial caim.
Fair trial means a trial in which bias or prejudice for or against the accused, the
witnesses, or the cause which is being tried is eliminated. If the witnesses get
threatened or are forced to give fals evidence that also would not result in a fair
trial. The failure to hear material witnesses is certainly denial of fair trial.

A criminal trial is a judicial examination of the issues in the case and its
purpose is to arrive at a judgment on an issue as to a fact or relevant facts
which may lead to the discovery of the fact issue and obtain proof of such facts
at which the prosecution and the accused have arrived by their pleadings; the
controlling question being the guilt or innocence of the accused. Since the object
is to mete out justice and to convict the guilty and protect the innocent, the trial
should be a search for the truth and not a bout over technicalities, and must be
conducted under such rules as will protect the innocent, and punish the guilty.
The proof of charge which has to be beyond reasonable doubt must depend
upon judicial evaluation of the totality of the evidence, oral and circumstantial,
and not by an isolated scrutiny.

Failure to accord fair hearing either to the accused or the prosecution vio-
lates even minimum standards of due process of law. It is inherent in the con-
cept of due process of law, that condemnation should be rendered only after
the trial in which the hearing is a real one, not sham or a mere farce and pretence.
Since the fair hearing requires an opportunity to preserve the process, it may be
vitiated and violated by an overhasty, stage-managed, tailored and partisan trial.

The fair trial for a criminal offence consists not only in technical observ-
ance of-the frame and forms of law, but also in recognition and just application
of its principles in substance, to find out the truth and prevent miscarriage of
justice.

(ii) The power of the court under Section 165 of the Evidence Act is in a
way complementary to its power under Section 311 of the Code. The section
consists of two parts i.e.: (i) giving a discretion to the court to examine the
witness at any stage, and (ii) the mandatory protion which compels the court to
examine a witness if his evidence appears to be essential to the just decision of
the court. Though the discretion given to the court is very wide, the very width
requires a corresponding caution. In Mohanlal v. Union of India, 1991 Supp (1)
SCC 271 this Court has obseved, while considering the scope and ambit of
Section 311, that the very usage of the words such as, “any court”, “at any

JOTIJOURNAL - OCTOBER 2004- PART.!| 258




stage”, or “any enquiry or trial or other proceedings”, “any person”, and “any
such person” clearly spells out that the section has expressed in the widest-
possible terms and do not limit the discretion of the court in any way. However,
as noted above, the very width requires a corresponding caution that the
discretionary powers should be invoked as the exigencies of justice require and
exercised judicially with circumspection and consistently with the provisions of
the Code. The second part of the section does not allow any discretion but
obligates and binds the court to take necessary steps if the fresh evidence to
be obtained is essential to the just decision of the case, “essential” to an active
and alert mind and not to one which is bent to abandon or abdicate. Object of
the section is to enable the court to arrive at the truth irrespective of the fact
that the prosecution or the defence has failed to produce some evidence which
is necessary for a just and proper disposal of the case. The power is exercised
and the evidence is examined neither to help the prosecution nor the defence,
if the court feels that there is necessity to act in terms of Section 311 but only to
subserve the cause of justice and public interest. It is done with an object of
getting the evidence in aid of a just decision and to uphold the truth.

it is not that in every case where the witness who had given evidence
before court wants to change his mind and is prepared to speak differently, that
the court concerned should readily accede to such request by lending its assist-
ance. If the witness who deposed one way earlier comes before the appellate
court with a prayer that he is prepared to give evidence which is materially
different from what he has given earlier at the trial with the reasons for the
earlier lapse, the court can consider the genuineness of the prayer in the context
as to whether the party concerned had a fair opportunity to speak the truth
earlier and in an appropriate case, accept it. It is not that the power is to be
exercised in a routine manner, but being an exception to the ordinary rule of
disposal of appeal on the basis of records received in exceptional cases or
extraordinary situation the court can neither feel powerless nor abdicate its
duty to arrive at the truth and satisfy the ends of justice. The court can certainly
be guided by the metaphor, separate the grain from the chaff, and in a case
which has telltale imprint of reasonableness and genuineness in the prayer, the
same has to be accepted, at least to consider the worth, credibility and the
acceptability of the same on merits of the material sought to be brough in.

Ultimately, as noted above, ad nauseam the duty of the court is to arrive at
the truth and subserve the ends of justice. Section 311 of the Code does not
confer on any party any right to examine, cross-examine and re-examine any
witness. This is a power given to the court not to be merely exercised at the
bidding of any one party/person but the powers conferred and discretion vested
are to prevent any irretrievable or immeasurable damage to the cause of society,
public interest and miscarriage of justice. Recourse may be had by courts to
power under this section only for the purpose of discovering relevant facts or
obtaining proper proof of such facts as are necessary to arrive at a just decision
in the case.
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In the case of a defective investigation the court has to be circumspect in
evaluating the evidence and may have to adopt an active and analytical role to
ensure that truth is found by having recourse to Section 311 or at a later stage
also resorting to Section 391 instead of throwing hands in the air in despair. It
would not be right in acquitting an accused person solely on account of the
defect; to do so would tantamount to playing into the hands of the investigating
officer if the investigation is designedly defective. (See Karnel Singh v. State of
M.P., (1995) 5 SCC 518.

ln Paras Yadav v. State of Bihar, (1999) 2 SCC 126, it was held that if the
lapse or omission is committed by the investigating agency designedly or be-
cause of negligence, the posecution evidence is required to be examined dehors
such omissions to find out whether the said evidence is reliable or not. The
contaminated conduct of officials should not stand in the way of courts getting
at the truth by having recourse to Sections 311, 391 of the Code and Section
165 of the Evidence Act at the appropriate and relevant stages and evaluating
the entire evidence; otherwise the designed mischief would be perpetuated with
a premium to the offenders and justice would not only be denied to the
complainant party but also made an ultimate casualty.

As was observed in Ram Bihari Yadav v. State of Bihar, (1998) 4 SCC 517 if
primacy is given to such designed or negligent investigation, to the omission or
lapses by perfunctory investigation or omissions, the faith and confidence of
the people would be shaken not only in the law-enforcing agency but also in the
administration of justice in the hands of courts. The view was again reiterated in
Amar Singh v. Balwinder Singh, (2003) 2 SCC 518.

)

283. INDIAN PENAL CODE, 1860 - Sections 149 and 34
Difference between “common intention” and “common object” - Proof
of an overt act is not a sine qua non to fasten liability under Section
149.
Charan Singh and others Vs. State of U.P.
Judgment dt. 10.03.2004 by the Supreme Court in Criminal
Appeal No. 1115 of 2003, reported in (2004) 4 SCC 205

Held :

Section 149 IPC has its foundation on constructive liability which is the
sine qua non for its operation. The emphasis is on the common object and not
on common intention. Mere presence in an unlawfut assembly cannot render a
person liable unless there was common object and he was actuated by that
common object and that object is one of those set out in Section 141. Where
common object of an unlawful assembly is not proved, the accused persons
cannot be convicted with the help of Section 149. The crucial question to determine
is whether the assembly consisted of five or more persons and whether the said
persons entertained one or more of the common objects, as specified in Section
141. It cannot be laid down as a general proposition of. law that unless an overt
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act is proved against a person, who is alleged to be a member of an unlawful
assembly, it cannot be said that he is a member of an assembly. The only thing
required is that he should have understood that the assembly was unlawful and
was likely to commit any of the acts which fall within the purview of Section 141.
The word “object” means the purpose or design and, in order to make it
“‘common”, it must be shared by all. In other words, the object should be common
to the persons, who compose the assembly, that is to say, they should all be
aware of it and concur in it. A common object may be formed by express agree-
ment after mutual consultation, but that is by no means necessary. It may be
formed at any stage by all or a few members of the assembly and the other
members may just join and adopt it. Once formed, it need not continue to be the
same. It may be modified or altered or abandoned at any stage. The expression
“in prosecution of common object” as appearing in Section 149 has to be strictly
construed as equivalent 1o “in order to attain the common object”. [t must be
immediately connected with the common object by virtue of the nature of the
object. There must be community of object and the object may exist only up to a
particular stage, and not thereafter. Members of an unlawful assembly may
have community of object up to a certain point beyond which they may differ in
their objects and the knowledge, possessed by each member of what is likely
to be committed in prosecution of their common object may vary not only ac-
cording to the information at his command, but aiso according to the extent to
which he shares the community of object, and as a consequence of this the
effect of Section 149 IPC may be different on different members of the same
assembly. ‘

“Common object” is different from a “common intention” as it does not
require a prior concert and a common meeting of minds before the attack. It is
enough if each has the same object in view and their number is five or more and
that they act as an assembly to achieve that object. The “common object” of an
assembly is to be ascertained from the acts and language of the members
composing it, and from a consideration of all the surrounding circumstances. It
may be gathered from the course of conduct adopted by the members of the
assembly. What the common object of the unlawful assembly is at a particular
stage of the incident is essentially a question of fact to be determined, keeping
in view the nature of the assembly, the arms carried by the members, and the
behaviour of the members at or near the scene of the incident. It is not necessary
under law that in all cases of unlawful assembly, with an unlawful common object,
the same must be translated into action or be successful. Under the Explanation
to Section 141, an assembly which was not unlawful when it was assembled,
may subsequently become unlawful. It is not necessary that the intention or the
purpose, which is necessary to render an assembly an unlawful one comes into
existence at the outset. The time of forming an unlawful intent is not material.
An assembly which, at its commencement or even for some time thereafter, is
lawful, may subsequently become unlawful. In other words, it can develop during
the course of incident at the spot eo instanti.

L 4
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284. FAMILY COURTS ACT, 1984 - Section 7 (1)
Declaration regarding legitimacy or illegitimacy of a child - Family
Court has jurisdiction to grant declaration about legitimacy but
declaratory relief regarding illegitimacy cannot be granted - Law
explained.
Renubala Moharana and another Vs. Mina Mohanty and others
Judgment dt. 23.03.2004 by the Supreme Court in Civil Appeal No.
1792 of 2004, reported in (2004) 4 SCC 215

Held :

Under Section 7 (1) read with clause (e) of the Explanation, a suit or pro-
ceeding for a declaration “as to the legitimacy of any person” is within the juris-
diction of the Family Court. According to the appellants, the child was born on
account of extramarital relationship of Respondent 1 with their son, the late
Samuel Maharana. Accepting the case of the appellants, the child cannot obvi-
ously be treated as a legitimate child of Samuel and Mina Mohanty (R-1). The
question of status of the child in relation to the parties to the petition can be
incidentally gone into by the Family Court if necessary while deciding the guardi-
anship petition. That liberty has been granted to the Family Court. However, as
rightly held by the Family Court and the High Court, the declaratory relief as
regards the illegitimacy of the child cannot be granted. In effect, that is what the
appellants want under prayer (a).

285. CRIMINAL PROCEDURE CODE, 1973 - Section 202
Inquiry under Section 202, Scope of - Accused’s right to participate
in such inquiry and cross - examine any prosecution witness - Held,
accused has no such right - Further held statement recorded u/s 202
cannot be used under Section 33 or Section 157 of Evidence Act -
Law explained.
Sashi Jena and others Vs. Khadal Swain and another
Judgment dt. 10.02.2004 by the Supreme Court in Criminal
Appeal No. 697 of 2003, reported in (2004) 4 SCC 236

Held :

The crucial question to be examined in this case is as to whether the state-
ment of PW1 recorded during the course of inquiry under Section 202 of the
Code is relevant and admissible in the case on hand so as to form basis of
conviction of the accused persons. It has been submitted on behalf of the ap-
pellants that such a statement is not admissible under Section 33 of the Evidence
Act, 1872 (“the Act” for short) as the accused had neither any right nor opportu-
nity to cross-examine PW 1 during the course of inquiry. It may be useful to
refer to Section 33 of the Act which runs thus: )

“33. Relevancy of certain evidence for proving, in subsequent
proceeding, the truth of facts therein stated :- Evidence given by a
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witness in a judicial proceeding, or before any person authorized by
law to take i, is relevant for the purpose of proving, in a subsequent
judicial proceeding, or in a later stage of the same judicial proceeding,
the truth of the facts which it states, when the witness is dead or
cannot be found, or is incapable of giving evidence, or is kept out of
the way by the adverse party, or if his presence cannot be obtained
without an amount of delay or expense which, under the
circumstances of the case, the court considers unreasonable:

Provided -

that the proceeding was between the same parties or their
representatives-in-interest;

that the adverse party in the first proceeding had the right and
opportunity to cross-examine;

that the questions in issue were substantially the same in the
first as in the second proceeding.

Explanation:- A criminal trial or inquiry shall be deemed to be a
proceeding between the prosecutor and the accused within the mean-
ing of this section”

(emphasis added)

From a bare perusal of the aforesaid provision, it would appear that evi-
dence given by a witness in a judicial proceeding or before any person authorised
to take it is admissible for the purpose of proving in a subsequent judicial
proceeding or in a later stage of the same judicial proceeding, the truth of the
facts which it states in its evidence given in earlier judicial proceeding or earlier
stage of the same judicial proceeding, but under proviso there are three pre-
requisites for making the said evidence admissible in subsequent proceeding
or later stage of the same proceeding and they are : (i) that the earlier proceeding
was between the same parties; (ii) that the adverse party in the first proceeding
had the right and opportunity to cross- examine; and (iii) that the questions in
issue in both the proceedings were substantially the same, and in the absence
of any of the three prerequisites aforestated, Section 33 of the Act would not be
attracted. This Court had occasiorto consider this question in the case of V.M.
Mathew v. V.S. Sharma, (1995) 6 SCC 122, in which it was laid down that in view
of the second proviso, evidence of a witness in a previous proceeding would be
admissible under Section 33 of the Act only if the adverse party in the first
proceeding had the right and opportunity to cross-examine the witness. The
Court observed thus at AIR pp. 110 and 111 : (SCC p. 125, para 8)

“8. The adverse party referred in the proviso is the party in the pre-
vious proceeding against whom the evidence adduced therein was
given against his interest. He had the right and opportunity to cross-
examine the witness in the previous proceeding.... the proviso lays
down the acid test that statement of a particular witness should have
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been tested by both parties by examination and cross- examination in
order to make it admissible in the later proceeding.”

(emphasis added)

Thus, the question to be considered is as to whether an accused has any
right to cross-examine a prosecution witness examined during the course of
inquiry under Section 202 of the Code. It is well settled that the scope of inquiry
under Section 202 of the Code is a very limited one and that is to find out
whether there are sufficient grounds for proceeding against the accused who
_ has no right to participate therein much less a right to cross- examine any wit-
ness examined by the prosecution, but he may remain present only with a view
to be informed of what is going on. This question is no longer res integra having
been specifically answered by a four-Judge Bench decision of this Court in the
case of Chandra Deo Singh v. Prokash Chandra Bose, AIR 1963 SC 1430 wherein
this Court categorically laid down that an accused during the course of inquiry
under Section 202 of the Code of Criminal Procedure, 1898, has no right at all
to cross- examine any witness examined on behalf of the prosecution. It was
observed thus at AIR p. 1432, para 7:

“7. Taking the first ground, it seems to us clear from the entire
scheme of Chapter XVI of the Code of Criminal Procedure that an
accused person does not come into the picture at all till process is
issued. this does not mean that he is precluded from being present
when an enquiry is held by a Magistrate. He may remain present
either in person or through a counsel or agent with a view to be
informed of what is going on. But since the very question for
consideration being whether he should be called upon to face an
accusation, he has no right to take part in the proceedings nor has the
Magistrate any jurisdiction to permit him to do so. It would follow from
this, therefore, that it would not be open to the Magistrate to putany
question to witnesses at the instance of the person named as accused
but against whom process has not been issued; nor can he examine
any witnesses at the instance of such a person.”

(emphasis added)

Thus, we have no difficulty in holding that as during the course of inquiry
under Section 202 of the Code an accused has no right much less opportunity
to cross- examine a prosecution witness, statement of such a witness recorded
during the course of the inquiry is not admissible in evidence under Section 33
of the Act and, consequently, the same cannot form the basis of conviction of an
accused.

Next question that arises in the case on hand is as to whether the state-
ment of PW 1 recorded during the course of inquiry under Section 202 of the
Code can be proved under Section 157 of the Act to corroborate evidence of
other withesses viz. PWs 2, 3, 4 and 5 examined during trial. Language of Sec-
tion 157 of the Act is very clear and the same lays down that:
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“157. In order to corroborate the testimony of a witness, any former
statement made by such witness relating to the same fact at or about
the time when the fact took place, or before any authorlty legally com-
petent to investigate the fact, may be proved”.

A plain reading of the section would show that previous statement of a-
particular witness can be used to corroborate only his own evidence during trial
and not evidence of other witnesses. In the case of Moti Singh v. State of U.P.,
AIR 1964 S5C 900 similar question had arisen before a four-Judge Bench of this
Court wherein though the evidence in court of two witnesses, namely, Ram
Shankar and Jageshwar, during trial was disbelieved in relation to the manner
of occurrence by the trial court as well as the High Court, their statements
made before a Magistrate under Section 164 of the Code were relied upon to
corroborate the other evidence adduced by the prosecution during trial. The
aforesaid procedure was deprecated by this Court and it was laid down that
such previous statement could be used to corroborate the evidence of that very
witness examined during the course of trial and not evidence of other witnesses
examined before the trial court. In that case, this Court set aside the conviction
of the accused persons observing thus at AIR p. 901, para 5:

“Those statements could have been used only in either cor-
roborating or contradicting the statements of these withesses in court.
If those witnesses were not to be believed, their previous statements
could not be used as independent evidence in support of the other
prosecution evidence.”

In view of the foregoing discussion, we are of the opinion that the state-
ment of PW 1 recorded during the course of enquiry under Section 202 of the
Code cannot be used against the accused for any purpose as the same is not

admissible either under Section 33 or Section 157 of the Act.
. .

286. INDIAN PENAL CODE, 1860 - Section 354
Offence under Section 354 |.P.C., Essential ingredients of - Modesty
of a woman, meaning of - Knowledge that modesty is likely to be
outraged sufficient to constitute the offence - Law explained.
Raju Pandurang Mahale Vs. State of Maharashtra and another
Judgment dt. 11.02.2004 by the Supreme Court in Criminal Appeal
No. 616 of 2003, reported in (2004) 4 SCC 371

Held :

Coming to the question as to whether Section 354 of the Act has any appli-
cation, it is to be noted that the provision makes penal the assault or use of
criminal force on a woman to outrage her modesty. The essential ingredients of
offence under Section 354 IPC are:

(a) That the assault must be on a woman.
(b) That the accused must have used criminal force on her.
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(c) That the criminal force must have been used on the woman intending
thereby to outrage her modesty.

What constitutes an outrage to female modesty is nowhere defined. The
essence of a woman'’s modesty is her sex. The culpable intention of the accused
is the crux of the matter. The reaction of the woman is very relevant, but its
absence is not always decisive. Modesty in this section is an attribute associated
with female human beings as a class. It is a virtue which attaches to a female
owing to her sex. The act of pulling a woman, removing her saree, coupled with
a request for sexual intercourse, is such as would be an outrage to the modesty
of a woman; and knowledge, that modesty is likely to be outraged, is sufficient
to constitute the offence without any deliberate intention having such outrage
alone for its object. As indicated above, the word “modesty” is not defined in
IPC. The Shorter Oxford Dictionary (3rd Edn.) defines the word “modesty” in
relation to a woman as follows:

“Decorous in manner and conduct; not forward or lewd; Shamefast; Scru-

pulously chaste”.
°

287. INDIAN PENAL CODE, 1860 - Section 376
Rape - Penetration is sine qua non for rape - Law explained.
Aman Kumar and another Vs. State of Haryana
Judgment dt. 10.02.2004 by the Supreme Court in Criminal Appeal
No. 1016 of 1997, reported in (2004) 4 SCC 379

Held :

Penetration is the sine qua non for an offence of rape. In order to constitute
penetration, there must be evidence clear and cogent to prove that some part
of the virile member of the accused was within the labia of the pudendum of the
woman, no matter how little (see Joseph Lines, IC&K 893).

To constitute the offence of rape, it is not necessary that there should be
complete penetration of the penis with emission of semen and rupture of hymen.
Partial penetration within the labia majora of the vulva or pudendum with or
without emission of semen is sufficient to constitute the offence of rape as defined
in the law. The depth of penetration is immaterial in an offence punishable under
section 376 IPC.

o

288. WORDS & PHRASES :
Expression “Proof of fact”, meaning and connotation of - It is unsafe
to use one presumption to draw yet another presumption unless there
is statutory compuilsion - Presumption and applicability of maxim res
ipsa loquitur in a criminal case - Law explained.
State of A.P. Vs. C. Uma Maheswara Rao and another
Judgment dt. 31.03.2004 by the Supreme Court in Criminal Appeal
No. 468 of 1998, reported in (2004) 4 SCC 399

JOTI JOURNAL - OCTOBER 2004- PART I 266



Held :

Proof of the fact depends upon the degree of probability of its having ex-
isted. The standard required for reaching the supposition is that of a prudent
man acting in any important matter concerning him. Fletcher Moulton, L.J., in
Hawkins v. Powells Tillery Steam Coal Co. Ltd. (1911) 1 KB 988 observed as
follows:

“Proof does not mean proof to rigid mathematical demonstra-
tion, because that is impossible; it must mean such evidence as wouid
induce a reasonable man to come to a particular conclusion”

The said observation has stood the test of time and can now be followed
as the standard of proof. In reaching the conclusion the court can use the process
of inferences to be drawn from facts produced or proved. Such inferences are
akin to presumptions in law. Law gives absolute discretion to the court to pre-
sume the existence of any fact which it thinks is likely to have happened. In that
process the court may have regard to common course of natural events, human
conduct, public or private business vis-a-vis the facts of the particular case. The
discretion is clearly envisaged in Section 114 of the Evidence Act.

Presumption is an inference of a certain fact drawn from other proved
facts. While inferring the existence of a fact from another, the court is only ap-
plying a procees of intelligent reasoning which the mind of a prudent man would
do under similar circumstances. Presumption is not the final conclusion to be
drawn from other facts. But it could as well be final if it remains undisturbed
later. Presumption in law of evidence is a rule indicating the stage of shifting the
burden of proof. From a certain fact or facts the court can draw an inference
and that would remain until such inference is either disproved or dispelled.

For the purpose of reaching one conclusion the court can rely on a factual
presumption. Unless the presumption is disproved or dispelled or rebutted the
court can treat the presumption as tantamounting to proof. However, as a cau-
tion of prudence we have to observe that it may be unsafe to use that presump-
tion to draw yet another discretionary presumption unless there is a statuary
compulsion. This Court has indicated so in Suresh Budharmal Kalani v. State of
Maharashtra, (1998) 7 SCC 337 (SCC p.-339. para 5)

“A presumption can be drawn only from facts- and not from
other presumptions- by a process of probable and logical reasoning”

Illustration (a) to Section 114 of the Evidence Act says that the court may
presume that :

“a man who is in the prossesion of stolen goods soon after the theft
is either the theif or has received the goods knowing them to be sto-
len, unless he can account for his possesion”.

That illustration can profitably be used in the present context as well when
the prosecution brought reliable materials that there was recovery of monay
from the accused. In fact the receipt and recovery is accepted. The other factor
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is the acceptability of the plea of loan, which the High Court itself has not held
cogent or credible.

We may note that a three-Judge Bench in Raghubir Singh v. State of
Haryana, (1974) 4 SCC 560 held that the very fact that the accused was in pos-
session of the marked currency notes against an allegation that he demanded

and received the amount is “res ipsa loquitur”.
®

289. CRIMINAL PROCEDURE CODE, 1973 - Sections 190 (a), 200 & 204
Grounds for taking cognizance - Magistrate may take cognizance not
- withstanding contra opinion of the investigating agency - Adequacy
of evidence for conviction not to be seen at that stage - No reasons
required to be recorded at the stage of issuing the process.
Jagdish Ram Vs. State of Rajasthan and another
Judgment dt. 09.03.2004 by the Supreme Court in Criminal
Appeal No. 357 of 1997, reported in (2004) 4 SCC 432

Held :

it is well settled that notwithstanding the opinion of the police, a Magistrate
is empowered to take cognizance if the material on record makes out a case for
the said purpose. The investigation is the exclusive domain of the police. The
taking of cognizance of the offence is an area exclusively within the domain of a
Magistrate. At this stage, the Magistrate has to be satisfied whether there is
sufficient ground for proceeding and not whether there is sufficient ground for
conviction. Whether the evidence is adequate for supporting the conviction, can
be determined only at the trial and not at the stage of inquiry. At the stage of
issuing the process to the accused, the Magistrate is not required to record
reasons. (Dy. Chief Controller of Imports & Exports v. Roshanlal Agarwal, (2003)

4 SCC 139)
®

290. FOREST ACT, 1927 - Section 52
Confiscation under Section 52 - Power is independent of criminal
prosecution - Criminal prosecution and confiscation proceedings are
separate and distinct proceedings - Law stated.
-State of M.P. Vs. S.P. Sales Agencies and others
Judgment dt. 29.03.2004 by the Supreme Court in Criminal Appeal
No. 259 of 1997, reported in (2004) 4 SCC 448

Held :

The next question that arises in the present case is as to whether confis-
cation proceeding can be initiated under Section 52 of the Act only after launching
of criminal prosecution or it is open to the Forest Authorities upon seizure of
forest product to initiate both or either. Under Section 52 of the Act when a
forest officer or a police officer has reasons to believe that a forest offence has
been commited in respect of any forest produce, he may seize the same where-
upon confiscation proceeding can be initiated ."Forest offence" has been defined
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under Section 2(3) of the Act to mean an offence punishable under this Act or
any rule framed thereunder. Section 41 empowers the State Government to
frame rules for regulating transit of forest produce. Section 42 further empowers
the State Government to frame rules prescribing thereunder penaities for breach
of the Rules framed under Section 41 of the Act. Section 76 confers additional
powers upon the State Government to make rules, inter alia, for carrying out
provisions of the Act. Purporting to act under Sections 41, 42 and 76 of the Act,
the Government of Madhya Pradesh framed the Transit Rules referred to above,
Rule 3 whereof lays down that no forest produce shall be moved either within
the State of Madhya Pradesh or beyond its territory without obtaining a transit
pass. Sub-rule (1) of Rule 29 lays down that whosoever contravenesany of the
provisions of these Rules shall be liable to be punished with imprisonment for a
term which may extend to one year or with fine which may extend to one thou-
sand rupees or with both.

In the present case, the allegations are that by committing breach of Rule
3 a forest offence within the meaning of Section 2 (3) of the Act has been com-
mitted for which a criminal prosecution under Rule 29 of the Transit Rules as
well as a confiscation proceeding under Section 52 of the Act could be initiated.
From the scheme of the Act, it would appear that for contravention of Rule 3,
two independent actions are postulated- one, criminal prosecution and the other,
confiscation proceeding. The power of confiscation, exercisable under Section
52 of the Act, cannot be said to be in any manner dependent upon launching of
criminal prosecution as it has nowhere been provided therein that the forest
produce seized can be confiscated only after criminal prosecution is launched,
but the condition precedent for initiating a confiscation proceeding is commis-
sion of forest offence, which, in the case on hand, is alleged to have been
commited. Reference in this connection may be made to a decision of this Court
in the case of Divisional Forest Officer v. G.V. Sudhakar Rao, (1985) 4 SCC 573
wherein it has been clearly laid down that the two proceedings are quite sepa-
rate and distinct and initiation of confiscation proceeding is not dependent upon
launching of criminal prosecution. In the said case, the Court observed thus:
(SCC p. 583, para 12).

“The conferral of power of confiscation of seized timber or forest pro-
duce and the implements etc. on the authorized officer under sub-
section (2-A) of Section 44 of the Act on his being satisfied that a
forest offence had been committed in respect thereof, is not depend-
ent upon whether a criminal prosecution for commission of a forest
offence has been launched against the offender or not. It is a separate
and distinct proceeding from that of a trial before the court for com-
mission of an offence. Under sub-section (2-A) of Section 44 of the
Act, where a Forest Officer makes a report of seizure of any timber
or forest produce and produces the seized timber before the
authorized officer along with a report under Section 44 (2), the
authorized officer can direct confiscation to Government of such timber
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or forest produce and the implements etc. if he is satisfied that a
forest offence has been committed, irrespective of the fact whether
the accused is facing a trial before a Magistrate for the commission
of a forest offence under Section 20 or 29 of the Act”.

In the case of State of W.B. v. Gopal Sarkar, (2002) 1 SCC 495 while notic-
ing the view taken in the case of G.V. Sudhakar Rao, (1985) 4 SCC 573 this Court
has reiterated that the power of confiscation is independent of any criminal
prosecution for the forest offence committed. This being the position, in our
view, the High Court has committed an error in holding that initiation of
confiscation proceeding relating to kattha was unwarranted as no criminal

prosecution was launched.
®

291. WORDS & PHRASES :
Voluntary retirement and resignation, distinction between -
Resignation may be unilateral but voluntary retirement is bilateral.
Jaipal Singh Vs. Sumitra Mahajan (Smt) and another
Judgment dt. 01.04.2004 by the Supreme Court in Civil Appeal No.
3749 of 2003, reported in (2004) 4 SCC 522

Held :

In the case of Reserve Bank of India v. Cecil Dennis Solomon, (2004) 9
SCC 461 this Court has laid down that in service jurisprudence there is a differ-
ence between “voluntary retirement” and “resignation” as they convey different
connotations. It has been held that voluntary retirement and resignation involve
voluntary acts on the part of the employee to leave service and though both
involve voluntary acts, they operate differently. One of the basic distinctions
between the two is that in the case of resignation, it can be tendered at any time
but in the case of voluntary retirement, it can only be sought for after rendering
prescribed period of qualifying service. In the case of resignation a prior per-
mission is not mandatory while in the case of voluntary retirement, permission
of the employer concerned is a requisite condition. Under Rule 16 of the 1958
Rules, an employee who seeks voluntary retirement has to give three months
notice to enable the employer to complete the designated mode of acceptance
(See Halsbury’s Laws of England, 4th Edn., Vol. 9, p. 133) Lastly, in a given
case, the appointing authority may refuse to waive the said notice period which
shows that resignation may be unilateral whereas voluntary retirement is bilateral.
A similar question came up before this Court in the case of UCO Bank v. Sanwar
Mal, (2004) 4 SCC 412 in which this Court has inter alia held that in the case of
“resignation”, the relationship of employer and employee terminates on accept-
ance of resignation whereas in the case of “retirement”, voluntary or on super-
annuation, the relationship continues for the purposes of payment of retiral ben-
efits. In the case of retirement, there is a nexus between such retirement and
retiral benefits.

o
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292. INDIAN PENAL CODE, 1860 - Sections 149 and 302
Constructive liability under Section 149 - Accused charged only under
Section 302 I.P.C. - Ingredients relating to charge under Section 149
not incorporated in the charge - Accused persons cannot be convicted
under Section 302 read with section 149,
Bala Seetharamaiah Vs. Perike S. Rao and others
Judgment dt. 16.03.2004 by the Supreme Court in Criminal Appeal
No. 1107 of 1997, reported in (2004) 4 SCC 557

Held :

Unfortunately, the Sessions Judge did not frame charge against the ac-
cused persons for offence punishable under Section 302 IPC read with Section
149 IPC. It is also important to note that the relevant prosecution allegations so
as to bring in the ingredients of the offence punishable under Section 302 IPC
read with Section 149 IPC also were not incorporated in the charge framed by
the Sessions Judge. The accused were not told that they had to face charges of
being members of an unlawful assembly and the common object of such as-
sembly was to commit murder of the deceased and in furtherance of that common
object murder was committed and thereby they had a constructive liability and
thus they committed the offence punishable under Section 302 IPC read with
Section 149 IPC. Of course the mere omission to mention Section 149 may be
considered as an irregularity, but failure to mention the nature of the offence
committed by them cannot be said to be a mere irregularity. Had this mistake
been noticed at the trial stage, the Sessions Judge could have corrected the
charge at any time before the delivery of the judgment. In the instant case, the
accused were told to face a charge punishable under Section 302 simpliciter
and there was no charge under Section 302 IPC read with Section 149 IPC.

®

293. PREVENTION OF FOOD ADULTERATION RULES, 1955 - Rule 18
Sending of memorandum and specimen impression of seal to Public
Analyst - Both should be sent separately - Expression ‘separately’,
meaning and connotation of - Law explained.

State of H.P. Vs. Narendra Kumar and another
Judgment dt. 16.02.2004 by the Supreme Court in Criminal
Appeal No. 1109 of 1997, reported in (2004) 4 SCC 567

Held :

The rule has been amended by GSR No. 293 (E) dated 23-3-1985 with
effect from 24-9-1985. Rule 18 before amendment read as follows :

“18. Memorandum and impression of seal to be sent separately :-
A copy of the memorandum and a specimen impression of the seal
used to seal the packet shall be sent to the Public Analyst separately
by registered post and delivered to him or to any person authorised
by him.
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After amendment it reads as follows :

“18. Memorandum and impression of seal to be sent separately:-
A copy of the memorandum and specimen impression of the seal
used to seal the packet shall be sent, in a sealed packet separately
to the Public Analyst by any suitable means immediately but not later
than the succeeding working day”.

The new rule makes the following changes :

(i) The copy of the memorandm and specimen impression of
the seal are now required to be sent in a sealed packet separately,
which was not a requirement under the old rule.

(i) The mode of sending now is by ‘any suitable means”,
whereas under the old rule it was by registered post or hand delivery.

(iii) The time for sending the packet is now prescribed as “im-
mediately but not later than the succeeding working day”, but there
was no such prescription of time under the old rule.

Rule 18 requires the Food Inspector : (i) to send (a) a copy of the memo-
randum ; and (b) specimen impression of the seal used to seal in a sealed
packet to the Public Analyst; (ii) to send this sealed packet separately by any
suitable means; and (iii) to send the same immediately but not later than the
succeeding working day. The expression “separately” has to be understood on
a conjoint reading of Rules 7, 17 and 18. Rule 7 postulates that the Public
Analyst on receipt of the packet containing the sample for analysis has to
compare the seals on the container and the outer cover with the specimen
impression received separately and has to note the condition of the seals thereon.
Reading Rules 17 and 18 together, it is clear that the word “separately” used in
Rule 18 has been intended to convey the sense that the copy of the memorandum
and the specimen impression of the seal have to be sent independently of the
articles that are required to be sent under Rule 17. In this connection, reference
can be made to the observations made by this Court in Rajkaran case, 1987
Supp. SCC 183 wherein it was observed that it is mandatory that the materials
referred in Rules 17 and 18 are to be separately sent to the Public Analyst. The
object of Rule 18 is to ensure the accuracy of the seal on the sample sent to the
Public Analyst by comparison with the specimen impression of the seal sent by
the Food Inspector separately. The report of the Public Analyst in terms of Rule
7 (3) marked as Ext. PJ shows that he found the same intact and unbroken. The
seal fixed on the container and on the outer cover of the sample tallied with the
‘specimen impression of the seal separately sent by the Food Inspector. A
presumption can be drawn that requirements of Rule 18 have been complied
with. The presumption under Section 114 of the Indian Evidence Act, 1872 (in
short “the Evidence Act”) in relation to regular performance of official acts applies
to the report of a Public Analyst. However, this preumption is rebuttable. No
effort was made by the accused to dislodge this presumpton. There was even
no suggestion to the Food Inspector (PW1) who exhibited the report that there
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is any untruth in the recital by the Public Analyst. It is relevant to note that under
sub-section (5) of Section 13 of the Act any document purporting to be a report
signed by a Public Analyst unless it has been superseded under sub-section (3)
of the said section or any document purporting to be a certificate to be signed
by the Director of the Central Food Laboratory, may be used as evidence of the
facts stated therein in any proceeding under the Act. It is urged that the memo-
randum and the specimen impression of the seal were to be sent separately in
different packets. On a plain reading of Rule 18, what is required is that a copy
of the memorandum and specimen impression of the seal used to seal the packet
shall be sent in a sealed packet (underlined for emphasis) separately to the
Public Analyst. As indicated above, the word “separately” refers to separate
dispatch of articles indicated in Rule 17 and Rule 18. The expression “in a sealed
packet” refers to both the copy of memorandum and the specimen impression
of the seal. They are both required to be sent in a sealed packet. Plurality of
packets is not provided for and obligated. What is required is that the copy of
memorandum and specimen impression of the seal used to seal the packet are
to be sent in a sealed packet separately and not with the articles required to be
sent under Rule 17.
]

294. PREVENTION OF CORRUPTION ACT, 1988 - Section 13 (2)
Applicability of law relating to probation - Benefit of probation law,
not to be extended in cases of conviction under Section 13 (2).
State through SP, New Delhi Vs. Ratan Lal Arora
Judgment dt. 26.04.2004 by the Supreme Court in Criminal
Appeal No. 532 of 2004, reported in (2004) 4 SCC 590

Held :

Consequently, for the conviction under Section 13 (2) of the Act the princi-
ples enunciated under the Probation Act cannot be extended at all in view of the
mandate contained in Section 18 of the said Act. So far as Section 360 of the
Code is concerned, on and from the date of extension and enforcement of the
provisions of the Probation Act to Delhi; powers under Section 562 of the old
Code and after its repeal and replacement powers under Section 360 of the
Code, cannot be invoked or applied at all, as has been done in the case on
hand. The view taken to the contra is not legally sustainable and cannot have
our approval.

®

295. CRIMINAL PROCEDURE CODE, 1973 - Section 193
Whether Special Court can take cognizance under SC/ST
(Prevention of Atrocities) Act without committal of case? - No. Law
reiterated.
Moly and another Vs, State of Kerala
Judgment dt. 23.03.2004 by the Supreme Court in Criminal
Appeal No. 730 of 1998, reported in (2004) 4 SCC 584
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Held :

Pristine question to be considered is whether the Special Judge could take
cognizance of the offence straight away without the case being committed to
him. If the Special Court is a Court of Session, the interdict contained in Section
193 of the Code of Criminal Procedure, 1973 (for short “the Code”) would stand
in the way. it reads thus:

“198. Cognizance of offences by Courts of Session.- Except as oth-
erwise expressly provided by this Code or by any other law for the
time being in force, no Court of Session shall take cognizance of any
offence as a court of original jurisdiction unless the case has been
committed to it by a Magistrate under this Code.”

So the first aspect to be considered is whether the Special Court is a Court
of Session. Chapter Il of the Code deals with “Constitution of Criminal Courts
and Offices”. Section 6 which falls thereunder says that :

“6. ... there shall be, in every State, the following classes of criminal courts,
namely :

(i) Courts of Session;”

The other classes of criminal courts enumerated thereunder are not rel-
evant in this case and need not be extracted.

Section 14 of the Act says that :

“14. For the purpose of providing for speedy trial, the State Govern-
ment shall, with the concurrence of the Chief Justice of the High Court,
by notification in the Official Gazette, specify for each district a Court
of Session to be a Special Court to try the offences under this Act”

So it is for trial of the offences under the Act that a particular Court of
Session in each district is sought to be specified as a Special Court. Though the
word “trial” is not defined either in the Code or in the Act it is clearly distinguish-
able from inquiry. The word “inquiry” is defined in Section 2 (g) of the Code as
“every inquiry, other than a trial, conducted under this Code by a Magistrate or
court”, So the trial is distinct from inquiry and inquiry must always be a forerun-
ner to the trial. The Act contemplates only the trial to be conducted by the Spe-
cial Court. The added reason for specifying a Court of Session as a special
Court is to ensure speed for such trial. “Special Court” is defined in the Act as
“a Court of Session specified as a Special Court in Section 14” [vide Section 2

(1) (d)].

Thus the Court of Session is specified to conduct a trial and no other court
can conduct the trial of offences under.the Act. Why did Parliament provide that
only a Court of Session can be specified as a Special Court? Evidently, the
legislature wanted the Special Court to be a Court of Session. Hence the
particular Court of Session, even after being specified as a Special Court, would
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continue to be essentially a Court of Session and designation of it as a Special
Court would not denude it of its character or even powers as-a Court of Session.
The trial in such a court can be conducted only in the manner provided in Chapter
XVIIl of the Code which contains a fasciculus of provisions for “trial before a
Court of Session”. ‘

Section 193 of the Code has to be understood in the aforesaid backdrop.
The Section imposes an interdict on all Courts of Session against taking cogni-
zance of any offence as a court of original jurisdiction. It can take cognizance
only if “the case has been committed to it by a Magistrate”, as provided in the
Code. Two segments have been indicated in Section 193 as exceptions to the
aforesaid interdict. One is, when the Code itself has provided differently in ex-
press language regarding taking of cognizance, and the second is, when any
other law has provided differently in express language regarding taking cogni-
zance of offences under such law. The word “expressly” which is employed in
Section 193 denoting those exceptions is indicative of the legislative mandate
that a Court of Session can depart from the interdict contained in the section
only if it is provided differently in clear and unambiguous terms. In other words,
unless it is positively and specifically provided differently no Court of Session
can take cognizance of any offence directly, without the case being committed
to it by a Magistrate.

Neither in the Code nor in the Act is there any provision whatsoever, not
even by implication, that the specified Court of Session (Special Court) can
take cognizance of the offence under the Act as a court of original jurisdiction
without the case being committed to it by a Magistrate. If that be so, there is no
reason to think that the charge-sheet or a complaint can straight away be filed
before such Special Court for offences under the Act. it can be discerned from
the hierarchical settings of criminal courts that the Court of Session is given a
superior and special status. Hence we think that the legislature would have
thoughtfully relieved the Court of Session from the work of performing all the
preliminary formalities which Magistrates have to do until the case is committed
to the Court of Session.

A reading of the provisions concerned makes it clear that subject to the
provisions in other enactments all offences under other laws shall also be in-
vestigated, inquired into, tried and otherwise dealt with under the provisions of
the Code. This means that if another enactment contains any provision which is
contrary to the provisions of the Code, such other provision would apply in place
of the particular provision of the Code. If there is no such contrary provision in
other laws, then provisions of the Code would apply to the matters covered
thereby. This aspect has been emphasized by a Constitution Bench of this Court
in para 16 of the decision in A.R. Antulay v. Ramdas Sriniwas Nayak, (1984) 2
SCC 500. It reads thus: (SCC p. 517)
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“Section 4(2) provides for offences under other law which may be
investigated, inquired into, tried and otherwise dealt with according
to the provisions of the Code of Criminal Procedure but subject to
any enactment for the time being in force regulating the manner or
place of investigation, inquiring into, trying or otherwise dealing with
such offences. In the absence of a specific provision made in the
statute indicating that offences will have to be investigated, inquired
into, tried and otherwise dealt with according to that statute, the same
will have to be investigated, inquired into, tried and otherwise dealt
with according to the Code of Criminal Procedure. In other words,
Code of Criminal Procedure is the parent statute which provides for
investigation, inquiring into and trial of cases by criminal courts of
various designations”.

Section 5 of the Code cannot be brought in aid for supporting the view that
the Court of Session specified under the Act obviates the interdict contained in
Section 193 of the Code so long as there is no provision in the Act empowering
the Special Court to take cognizance of the offence as a court of original Juris-
diction. Section 5 of the Code reads thus:

“5. Saving.- Nothing contained in this Code shall, in the absence of a
specific provision to the contrary, affect any special or local law for
the time being in force, or any special jurisdiction or power conferred,
or any special form of procedure prescribed, by any other law for the
time being in force.”

This Court in Directorate of Enforcement v. Deepak Mahajan, (1994) 3 SCC
440 on a reading of Section 5 in juxtaposition with Section 4 (2) of the Code,
held as follows : (SCC p. 479, para 128)

“[1t only relates to the extent of application of the Code in the matter
of territorial and other jurisdiction but does not nullify the effect of
Section 4(2). In short, the provisions of this Code would be applicable
to the extent in the absence of any contrary provision in the special
Act or any special provision excluding the jurisdiction or applicability
of the Code”.

Hence, we have no doubt that a Special Court under this Act is essentially
a Court of Session and it can take cognizance of the offence when the case is
committed to it by the Magistrate in accordance with the provisions of the Code.
In other words, a complaint or a charge-sheet cannot straight away be laid
down before the Special Court under the Act. We are reiterating the view taken
by this Court in Gangula Ashok v. State of A.P., (2000) 2 SCC 504 and in
Vidyadharan v. State of Kerala, (2004) 1 SCC 215 in above terms with which we
are in respectful agreement. The Sessions Court in the case at hand,
undisputedly has acted as one of original jurisdiction, and the requirements of
Section 193 of the Code were not met.

)

JOTIJOURNAL - OCTOBER 2004- PART Il 276




296. PREVENTION OF CORRUPTION ACT, 1988 - Section 19
Sanction for prosecution, grant of - Sanctioning Authority not
required to wait for the report of the experts - Actual production of
the tapes, etc. before Sanctioning Authority, not necessary - Duty of
sanctioning authority - Law explained.
State (Anti-corruption Branch), Govt. of NCT of Delhi and another
Vs. Dr.R.C. Anand and another
Judgment dt. 15.04.2004 by the Supreme Court in Criminal
Appeal No. 478 of 2004, reported in (2004) 4 SCC 615

Held :

In Kalpnath Rai v. State, (1997) 8 SCC 732 it was clearly observed by this
Court that the sanctioning authority is not required to wait for the report of the
experts. The sanctioning authority has only to see whether the facts disclosed
in the complaint prima facie disclose commission of an offence or not. The actual
production of the tapes, etc. are matters for proof during trial and are not nec-
essarily to be undertaken at this stage. it is true as contended by learned counsel
for Respondent 1, grant of sanction is not an empty formality.

The validity of the sanction would, therefore, depend upon the material
placed before the sanctioning authority and the fact that all the relevant facts,
material and evidence including the transcript of the tape record have been
considered by the sanctioning authority. Consideration implies application of
mind. The order of sanction must ex facie disclose that the sanctioning authority
had considered the evidence and other material placed before it. This fact can
also be established by extrinsic evidence by placing the relevant files before the
Court to show that all relevant facts were considered by the sanctioning author-
ity: [(See Jaswant Singh v. State of Punjab, AIR 1958 SC 124 and state of Bihar v.
P.P. Sharma, 1992 Supp (1) SCC 222].

o

297. SPECIFIC RELIEF ACT, 1963 - Section 6
Possessory relief under Section 6 - Action under Section 6 is confined
to finding out question of possession and dispossession within six
months before institution of suit - question of title “immaterial”.
Sanjay Kumar Pandey and others Vs. Gulbahar Sheikh and others
Judgment dt. 2.04.2004 by the Supreme Court in Civil Appeal No. 2040
of 2004, reported in (2004) 4 SCC 664

Held :

A suit under Section 6 of the Act is often called a summary suit inasmuch
as the enquiry in the suit under Section 6 is confined to finding out the posses-
sion and dispossession within a period of six months from the date of the insti-
tution of the suit ignoring the question of titie. Sub-section (3) of Section 6
provides that no appeal shall lie from any order*or decree passed in any suit
instituted under this section. No review of any such order or decree is permitted.
The remedy of a person unsuccessful in a suit under Section 6 of the Act is to
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file a regular suit establishing his title to the suit property and in the event of his
succeeding he will be entitled to recover possession of the property. notwith-
standing the adverse decision under Section 6 of the Act. Thus, as against a
decision under Section 6 of the Act, the remedy of unsuccessful party is to file a
suit based on title. The remedy of filing a revision is available but that is only by
way of an exception; for the High Court would not interfere with a decree or
order under Section 6 of the Act except on a case for interference being made
out within the well-settled parameters of the exercise of revisional jurisdiction

under Section 115 of the Code.
®

298. CIVIL PRACTICE :
Jurisdiction of Civil Court - Two Courts having concurrent jurisdiction-
Parties by agreement can limit the jurisdiction to one Court.
New Moga Transport Co. through its Proprietor Krishanial
Jhanwar Vs. United India Insurance Co. Ltd. and others
Judgment dt. 23.04.2004 by the Supreme Court in Civil Appeal
No. 2645 of 2004, reported in (2004) 4 SCC 677

Held :

By a long series of decisions it has been held that where two courts or
more have jurisdiction under CPC to try a suit or proceeding, an agreement
between the parties that the dispute between them shall be tried in any one of
such courts is not contrary to public policy and in no way contravenes Section
28 of the Indian Contract Act, 1872. Therefore, if on the facts of a given case
more than one court has jurisdiction, parties by their consent may limit the
jurisdiction to one of the two courts. But by an agreement parties cannot confer
jurisdiction on a court which otherwise does not have jurisdiction to deal with a
matter. {See Hakam Singh v. Gammon (India) Ltd., (1971) 1 SCC 286 and Shriram
City Union Finance Corpn. Ltd. v. Rama Mishra, (2002) 9 SCC 613]

)

299. RENT CONTROL AND EVICTION :
Tenancy - Person inheriting tenancy inherits it with rights and obli-
gations.
Parvinder Singh Vs. Renu Gautam and others
Judgment dt. 22.04.2004 by the Supreme Court in Civil Appeal
No. 1680 of 1999, reported in (2004) 4 SCC 794

Held :

Tenancy is a heritable right unless a legal bar operating against heritability
is shown to exist. Thus, the one who inherits tenancy rights also inherits the
obligations incurred by the deceased tenant along with the rights which he had.
It is difficult to accept a proposition that on death of the tenant his heirs inherit
only rights and not obligations. if that be so, then the heirs would not be liable to

pay any arrears of rent which were not paid by the deceased tenant.
o
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300. M.P. MUNICIPAL CORPORATION ACT, 1956 - Section 308-A
Unauthorized construction i.e. construction without sanction or be-
yond sanction - Such construction may be regularized by the Mu-
nicipal Authorities and need not necessarily be demolished - Law

explained.

Kamdhenu Housing Co-operative Society, Bhopal Vs. Nagar Nigam,
Bhopal

Reported in 2004 (3) MPLJ 240

Held :

Section 308-A of the Act provides for compounding of offences of con-
struction of buildings without permission. This Section has been introduced in
the Act in the year 1994. Even before this specific provision, the compounding
of offences of construction of buildings without permission was being done by
the Municipal Corporation.

The Supreme Court has observed in Syed Muzaﬁ‘ar Ali vs. Mumc1pa] Cor-
poration of Delhi, 1995 Supp (4) SCC 426 that the mere departure from the
authorised plan or putting up a construction without sanction does not ipso facto
and without more necessarily and inevitably justify. demolition of the structure.
There are cases and cases of such unauthorised constructions. Some are ame-
nable to compounding and some may not be. There may be cases of grave and
serious breaches of the licensing provisions or building regulations that may
call for the extreme step of demolition.

These are matters for the authorities to consider having regard to the na-
ture of the transgressions. It is open to the petitioners in the present case to
move the authorities for such relief as may be available to them at law. The
petitioners may, if so advised, file a plan indicating the nature and extent of the
unauthorised constructions carried out and seek regularization, . if such regu-
larisation is permissible. The dismissal of the petitions challenging the demolition
orders in the present case, will not stand in the way of the authorities from examin-
ing and Jranting such relief as the petitioners may be entitled to under law.

The decision of this Court in Mahadeo Prasad vs. Municipal Corporation,
Jabalpur, 2000 (3) MPHT 210 also lays down that the Corporation is created for
the welfare of its citizens and notwithstanding, failure on its part to communi-
cate to the petitioners their right to file application for fresh sanction or for com-
pounding, shall invalidate its action but it is expected from the Corporation that
before pulling down the structure, citizens are apprised of their right. This will
build public confidence and create credibility for the institution.

301. CRIMINAL TRIAL : ,
Appreciation of evidence - Dowry death- Relatives of the family of
the victim are best witnesses - Absence of independent evidence
inconsequential.
Kailash Vs. State of M.P.
Reported in 2004 (3) MPLJ 249
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Held :

Learned Senior Counsel for the appellant has further contended that the
prosecution has not examined any independent witness of the locality and, there-
fore, evidence of interested witnesses should not be believed. The contention
cannot be accepted. In case of dowry death, the relations of the family of the
victim are the best witnesses. Only they can depose what was the treatment
given to the victim. The deceased herself on more than one occasion com-
plained to her relatives regarding ill treatment by accused. Normally, such
complaints are not made to the neighbours. Therefore, the absence of
independent evidence will not cause any dent in the prosecution case.

)

302. ARBITRATION ACT, 1940 :
Pendente lite interest, grant of - Arbitrator can grant such interest.
Union of India Vs. Jai Forging and Stampings Private Ltd.
Reported in 2004 (3) MPLJ 263

Held :

The question whether Arbitrator can grant pendente lite interest is settled
by a decision of the Apex Court in Secretary, Irrigation Department Govt. of
Orissa and others vs. Ragunath Mohapatra, AIR 1992 SC 732 in which the Apex
Court has laid down that it is open to the Arbitrator to award pendente lite interest
and the decision in Executive Engineer, Irrigation, Galimala and others vs.
Abnaduta Jena, AIR 1988 SC 1520 has been overruled. Thus, in our opinion, it is
permissible for the Arbitrator to award pendente lite interest.

L J

303. MOTOR VEHICLES ACT, 1988 - Section 147
Insurer’s liability regarding person travelling in the capacity of owner
of the goods in goods vehicle - Insurer is liable in respect of such
persons- Liability is statutory.
Kandhi @ Kanhaiyalal Sahu and another Vs. Govind Singh Dhruve
and another
Reported in 2004 (3) MPLJ 277

Held :

Thus, there is statutory liability enjoined upon the insurer under section
147 of the Motor Vehicles Act, 1988 as section 147 of the Motor Vehicles Act,
1988 covers liability of person who is travelling on goods vehicle as the owner
of the goods. We are fortified in our view by the decision of the Apex Court in
National Insurance Company Limited vs. Baljit Kaur and ors., 2004 (2) MPL] 4,
in which it has been laid down thus:

“17. By reason of the 1994 Amendment what was added is ‘including
the owner of the goods or his authorised representative carried in the
vehicle’. The liability of the owner of the vehicle to insure it compulsority,
thus, by reason of the aforementioned amendment included only the
owner of the goods or his authorised representative carried in the
vehicle besides of the third parties. The intention of the Parliament,

JOTI JOURNAL - OCTOBER 2004- PART Il 280




therefore, could not have been that the words ‘any person’ occurring
in section 147 would cover all persons who were travelling in a goods
carriage in any capacity whatsoever. If such was the intention there
was no necessity of the Parliament to carry out an amendment inas-
much as expression ‘any person’ contained in sub-clause (i) of Clause
(b) of sub-section (1) of section 147 would have included the owner
of the goods or his authorised representative besides the passen-
gers who are gratuitous or otherwise.

18. The observations made in this connection by the Court in Asha
Rani case, (2003} 2 SCC 223 to which one of us, Sinha, J., was a
party, however, bear repetition:

“26. In view of the changes in the relevant provisions in the 1988
Act vis-a-vis the 1939 Act, we are of the opinion that the meaning
of the words ‘any person’ must also be attributed having regard
to the context in which they have been used i.e., a ‘third party’.
Keeping in view the provisions of the 1988 Act, we are of the
opinion that as the provisions thereof do not enjoin any statu-
tory liability on the owner of a vehicle to get his vehicle insured
for any passenger travelling in a goods vebhicle, the insurers would
not be liable therefor”

19. In Asha Rani, (2003) 2 SCC 223, it has been noticed that sub-
clause (i) of Clause (b) of sub-section (1) of Section 147 of the 1988
Act speaks of liability which may be incurred by the owner of a vehicle
in respect of death of or bodily injury to any person or damage to any
property of a third party caused by or arising out of the use of the
vehicle in a public place. Furthermore, an owner of a passenger-
carrying vehicle must pay premium for covering the risk of the pas-
sengers travelling in the vehicle. The premium in view of the 1994
Amendment would only cover a third party as also the owner of the
goods or his authorised representative and not any passenger carried
in a goods vehicle whether for hire or reward or otherwise.

20. It is therefore, manifest that in spite of the amendment of 1994,
the effect of the provision contained in section 147 with respect to
person other than the owner of the goods or his authorized repre-
sentative remains the same. Although the owner of the goods or his
authorized representative would now be covered by the policy of
insurance in respect of a goods vehicle, it was not the intention of the
legislature to provide for the liability of the insurer with respect to
passengers, especially gratuitous passengers, who were neither
contemplated at the time the contract of insurance was entered into,
nor any premium was paid to the extent of the benefit of insurance to
such category of people.”

Thus, we are of the opinion that the injured/deceased persons were trav-
elling with their goods in the capacity of owner of the goods at the time of acci-
dent, insurer cannot escape from the liability. Question of, examining insurance
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policy does not arise at all as the liability is statutory. Policy is subservient to the
statutory provision.

THus, in our opinion, firstly as liability is statutorily covered under section
147 of Act, the large number of persons travelling with their goods as owner is
not relevant in the instant case. Even if number of passengers has exceeded
than provided in insurance policy insurer cannot escape the liability in view of
the above quoted decisions. In our opinion, the driver, owner and insurer are liable
jointly and severally to make payment of compensation in each of the case.
' )

304. MOTOR VEHICLES ACT, 1988 - Sections 2 (10), 2 (47) and Sections 10
and 147
Effective driving licence, meaning of with reference to transport
vehicle - Expression “transport vehicle” is included in the definition
of light motor vehicle - Driver holding driving licence for light motor
vehicle not transport vehicle - Such driving licence is effective for
transport vehicle - Contrary view expressed in New Indian Assurance
Co. Ltd. Vs. Shailesh Yadav and others, 1988 ACJ 755 expressly
overruled - Law explained. »
New India Assurance Company Limited Vs. Smt. Rekha and others
Reported in 2004 (3) MPLJ 291

Held : .

Light Motor Vehicle has been defined in section 2 (21) to mean that the
weight of a transport vehicle or omnibus does not exceed 7500 Kgs. The word
transport vehicle has been further defined under section 2(47) to mean that a
public service vehicle, a goods carriage, an educational institution bus or a pri-
vate service vehicle.

Under section 10 it is provided that driving licence shall be expressed as
entitling holder,to drive a motor vehicle of the king of vehicle mentioned under
section 10(2). The word “transport vehicle” itself is included in the definition of
light motor vehicle. Coming to the facts of the case it is clear that vehicle in
question was a Jeep, which is admitedly a light motor vehicle. It is submitted
that it was used as a taxi at the relevant time. hence there should have been an
endorsement to drive public service vehicle, which has been defined under sec-
tion 2 (35) of the Act. It is conceded that no different tests have been prescribed
for driving the private light motor vehicle or motor vehicle used for carrying
passengers. The transport vehicle itself covers private service vehicle and public
service vehicle both in its ambit as defined in section 2(47) of the Motor Vehicles
Act. The Apex Court in Ashok Gangadhar Maratha vs. Oriental Insurance Compay
Ltd., AIR 1999 SC 3181. in the backdrop of the fact that light motor vehicle a
Swaraj Mazda truck was insured, vehicle was damaged in the accident. A plea
was taken that driver did not possess the valid driving licence. He possessed
the licence to drive the light motor vehicle but not a transport vehicle.

The Apex Court has considered section 3 and expressed opinion as to
interpretation of section 3 thus :- ‘
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“5. This section uses two expressions, namely, “motor vehicle” and
“effective driving licence”. “Effective” would mean a valid licence both
as regards the period and type of vehicle. We are not considering
here otherwise any incapacity of the person holding a driving licence.
“Driving licence”, “Motor Vehicle” or “Vehicle”, “transport vehicle”, “light

motor vehicle”, “goods carriage”, “heavy goods vehicle” and “medium
goods vehicle” have been defined in section 2 of the Act as under :

“driving licence” (clause 10) means the licence issued by a competent
authority under Chapter Il authorizing the person specified therein to
drive, otherwise than as a learner, a motor vehicle or a motor vehicle
of any specified class or description; “motor vehicle” or “vehicle”
[clause (28)] means any mechanically propelled vehicle adapted for
-use upon roads whether the power of propuision is transmitted thereto
from an extenral or internal source and includes a chassis to which a
body has not been attached and a trailer; but does not include a
vehicle running upon fixed rails or a vehicle of a special type adapted
for use only in a factory or in any other enclose premises or a vehicle
having less than four wheels fitted with engine capacity of not
exceeding twenty-five cubic centimeters; “transport vehicle” [clause
(47)] means a public service vehicle, a goods carriage, an educational
institution bus or a private service vehicle; “light motor vehicle: [clause
(21) means a transport vehicle or omnibus the gross vehicle weight
of either of which or a motor car or tractor or road-roller the unladen
weight of any of which does not exceed 7500 kilograms; “goods car-
riage” [clause (14)] means any motor vehicle constructed or adopted
for use solely for the carriage of goods, or any motor vehicle not so
constructed or adapted when used for the carriage of goods; “heavy
goods vehicle” [clause (16)] means any goods carriage the gross ve-
hicle weight of which, or a tractor or a road-roller the unladen weight
of either of which, exceeds 12,000 kilograms; and “medium goods
vehicle” [clause (23)]
)

305. PROVINCIAL INSOLVENCY ACT, 1920 - Section 17
Death of debtor - Proceedings be continued against legal representa-
tives of the deceased debtor by bringing them on record.
Sushiladevi and others Vs. Sheetalprasad and others
Reported in 2004 (3) MPLJ 312

Held :

Moot question that now remains to be considered is whether in insolvency
proceedings after death of one of debtors, his legal representatives would be entitled
to be joined as one of the respondents or not. Section 17 deals with regard to
continuation of proceedings on death of debtor. Said section reads as under :

17. Continuance of probeedings on death of debtor.- If a debtor by or
against whom an insolvency petition has been presented dies, the
proceedings in the matter shall, unless te Court otherwise orders, be
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continued so far as may be necessary for the realisation and
distribution of the property of the debtor.

A bare perusal of aforesaid section makes it clear that on death of debtor,
proceedings shall not be abated and shall neither come to an end and adjudica-
tion with regard to insolvency of a debtor shall be continued till it comes to a
logical end. Obvious reason appears to be behind this section is that proceed-
ings relating to matter of realisation and distribution cannot be conducted unlises
there is person in whom the property is vested, which vesting will take place
only on adjudication. Thus, in any case, since the proceedings would not stand

abated even after death of debtor, the final order of adjudication has been passed.
)

306. M.P. FAMILY COURT RULES, 2002 - R.14
Representation of parties by lawyer - Where case is complicated, dis-
cretion should be exercised in favour of party seeking representation
through the lawyer.
Priyanka d/o Abhay Agarwal and another Vs. Abhay Agarwal
Reported in 2004 (3) MPLJ 393 '

Held :

The present case is of such nature in which the parties cannot put forward
their case before the Family Court without the assistance of the counsel. There-
fore, the Family Cout will permit both the parties to be represented through
advocates. In such complicated cases normally the Family Courts should permit
the advocates to represent the parties so that there are no chances of of any
injustice to the parties. In this connection the decision of the Division Bench of
Bombay High Court in Leela Mahadeo Joshi vs. Mahadeo Sitaram Joshi, 1990
Mh. L.J. 1267= AIR 1991 Bombay 105 should be referred to. Certain portions of
paras 17 to 19 of this judgment are reproduced as under :-

“17.... A perusal of section 13 of the Act indicates that a party to a
proceeding before the Family Court shall not be entitled as of right to
be represented by a legal pracitioner. It is necessary to clarify that
section 13 does not prescribe a total bar to representation by a legal
practitioner which bar would itself be unconstitutional. The intentment
of the Legislature obviously was that the problems or grounds for
matrimonial break-down or dispute being essentially of a personal
nature, that it may be advisable to adjudicate these issues as far as
possible by hearing the parties themselves and seeking assistance
from Counsellors. The section also makes provision for a situation
whereby the Court may seek the assistance of a legal expert as
amicus curiae. It is a well- known fact that the adjudication of a
complicated or highly contested matrimonial dispute in the light of
the law and interpretation of provisions by different Courts over a
period of time, would require in given cases assistance from a legally
trained mind and for this purpose, the Court has been empowered to
seek the assistance of a legal expert.”
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“18... It would, therefore, be a healthy practice for the Family Court at
the scrutiny stage itself, to ascertain as to whether the parties desire
to be represented by their lawyer and if such a desire is expressed at
this or any subsequent stage of the proceedings, that the permission
be granted if the Court is satisfied that the litigant requires such as-
sistance and would be handicapped if the case is not permitted. We
are conscious of the fact that an appeal from the Family Court lies to
the Division Bench of the High Court and a situation should not arise
whereby at the appeal stage when the parties are represented by
Advocate, that it is disclosed that the evidence or pieadings have not
been in consonance with the legal requirements or that the replies or
cross-examination are inadequate. It is too much to expect of lay
litigants to be able to study the laws, rules acquaint themselves with
Court procedures and to conduct a trial of their own and at the same
time be able to place before the Court the relevant case law.”

“19. We are fortified in this view by another aspect which is peculiar
to matrimonial proceedings, namely, the fact that as far as issues
such as custody of children, visiting rights, maintenance, alimony, ap-
portionment of property etc., are concerned that the parties may not
be in a position to protect their own interest or that they may not be in
a position to visualize future problems or requirements and would,
therefore, either give up their rights or not be in a position to agitate
or safeguard them. The inevitable consequences would be either
undue hardship or future litigation, both of which deserve to be
avoided. We are, therefore, inclined to agree with the grievance made
before us that the Family Court ought to give due credence to the
desire of litigants where legal representation is concerned. In fact,
Rule 37 of the Family Courts (Court) Rules, 1988 reads as follows :-

*37. Permission for Representation by a Lawyer.- The Court may
permit the parties to be represented by a lawyer in Court. Such
permission may be granted if the case involves complicated
questions of law or fact, if the Court is of the view that the party
in person will not be in a position to conduct his or her case
adequately or for any other reasons. The reason for granting
permission shall be recorded in the order. Permission so granted
may be revoked by the Court at any stage of the proceedings if
the Court considers it just and necessary”.

It is, therefore, patently clear that reading section 13 with Rule 37 that
adequate provision has been made for legal representation and in the absence
of convincing reasons, such permission ought not to be turned down”.

Rule 14 of the Madhya Pradesh Family Court Rules, 2002 is as under :-

“14. Permission for representation by a lawyer.- The Court may permit
the parties to be represented by a lawyer in Court. Such permission
may be granted if the case involves complicated question of law or
fact and if the Court is of the view that the party in person is not in a
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position to conduct his or her case adequately or for any other reasons.
The reason for granting permission shall be recorded in the order.
Permission so granted may be revoked by the Court at any stage of
the proceedings if the Court considers it just and necessary”

This rule is substantially the same as Rule 37 of the Family Courts (Court)
Rules, 1988 quoted above.

We respectfully agree with the observations of the Bombay High Court in the

above case. The Family Courts will follow the law laid down in the above case.
o

307. SERVICE LAW :
Departmental enquiry - Imposition of penality - Non - supply of en-
quiry report to delinquent - Order of punishment not vitiated ipso
facto - Law explained.
Ramesh Kumar Nigam Vs. State of M.P. and another
Reported in 2004 (3) MPLJ 418

Held -

The next argument relates to non-supply of enquiry report. It is admitted
by the respondents that the Enquiry report was not supplied. The heart of the
matter is whether any prejudice has been caused to the petitioner because of
non-supply of enquiry report. In the meantime, the enquiry report has been
served. The petitioner has not pleaded how prejudice has been caused. In the
case of Managing Director, ECIL vs. B. Karunakar, AIR 1994 SC 1074, the Apex
Court has held as under :

“Hence in all cases where the Inquiry Officer’s report is not furnished
to the delinquent employee in the disciplinary proceedings, the Courts
and Tribunals should cause the copy of the report to be furnished to
the aggrieved employee if he has not already secured it before coming
to the Court/Tribunal, and give the employee an opportunity to show
how his or her case was prejudiced because of the non- supply of the
report. If after hearing the parties, the Court/Tribunal comes to the
conclusion that the non-supply of the report would have made no
difference to the ultimate findings and the punishment given, the Court/
Tribunal should not interfere with the order of punishment. The Court/
Tribunal should not mechanically set aside the order of punishment
on the ground that the report was not furnished. The Courts should
avoid resorting to short cuts. Since it is the Courts/Tribunals which
apply adjudical mind to the question and give their reasons for setting
aside or not setting aside the order of punishment, (and not internal
appellate or revisional authority), there would be neither a breach of
principles of natural justice nor a denial of the reasonable opportunity.
It is only if the Court, Tribunal finds that the furnishing of the report
would have made a difference to the result in the case that it should
set aside the order of punishment. Thereafter following the above
procedure, the Court Tribunal sets aside the order of punishment,
the proper relief that should be granted is to direct reinstatement of
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the employee with liberty to the authority/management to proceed
with the enquiry, by placing the employee under suspension and
continuing the enquiry from the stage of furnishing him with the report”.

In view of the aforesaid pronouncement of law, it cannot, be said that non-
service of Enquiry Report, ipso facto, could be treated to be prejudical vitiating
the order of punishment. -

)

308. M.P. PUBLIC TRUSTS ACT, 1951 - Sections 26 and 27
Jurisdiction of Court under Sections 26 and 27 - Jurisdiction is wide
enough to embrace nearly all the reliefs relating to the management
and administration - Law explained.
Rambha Pansarin Trust, Radha Krishna Mandir, Jabalpur and others
Vs. the Nagar Kesharwani Viashya Sabha and others
Reported in 2004 (3) MPHT 1 (NOC)

Held :

According to Section 26 of the Act if the Registrar is satisfied that “(b) the
trust property is not being properly managed or administered; or (c) the direction
of the Court is necessary for the administration of the Public Trust, he may
direct the working trustee to apply to the Court for direction and if the trustee so
directed fails to make an application as required or if there is no trustee of the
public trust or for any other reason, the Registrar considers it expedient to do
so, he shall himself make an application to the Court. A Division Bench of this
Court has held in Temple Achaleshwar Vs. Achaleshwar Public Trust, 1998 (ID)
MPJR 335, that Section 26 is very comprehensive. It is wide enough to embrace
within its fold nearly all the reliefs which may be sought with respect to a public
trust. It covers everything relating to the “managing and administration” of the
public trust. Section 27 empowers the Court to pass appropriate order and such
order is deemed to be a decree. A finality has been given to such order and any
suit under Section 92, CPC in such a matter is barred. It has been further held
: “no suit can be filed with respect to a public trust under Section 92, CPC on a
matter with respect to which an application can be made under Section 26”.

°

309. CRIMINAL PROCEDURE CODE, 1973 - Section 438
Second application for grant of anticipatory bail, maintainability of -
Such application is maintainable.
Yuvraj Gaud Vs. State of Madhya Pradesh and another
Reported in 2004 (3) MPHT 111

Held :

As regards the objection raised by learned Panel Lawyer for the State that
second application for grant of anticipatory bail is not maintainable under the
law, in fact this contention has already been negatived by the Supreme Court in
the case of Baboo Singh (1978 Cr.L.J. 651) and Division Bench of this High
Court in the case:of Imratlal Vishwakarma Vs.-State of M.P., reported in 1996 JL]
642. This Court after considering the various decisions has held that the second
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application for anticipatory bail under Section 438, Cr.PC is maintainable. The
second application filed under Section 438, Cr.PC has to be decided on its mer-
its even if earlier application was also dismissed on merits. No such fetters can
be put or applied on the second petition that it can only be considered when it
was withdrawn or was rejected having been not pressed. It shall, however, be
open for the Court to reject it even summarily on the ground that the said second
petition is nothing but a repetition of the earlier petiiton and no new ground has
been discolsed in the second petition. It was considered that in Baboo Singh’s
case (supra), the Supreme Court was considering a second application after
one such application was earlier rejected. It was then ruled that an order refus-
ing an application for bail does not necessarily preclude another, on a later
occasion, giving more materials, and further development. 1t was also held that
the Court is not barred from its second consideration at a later stage and that
an interim direction is not a conclusive adjudication and that an updated recon-
sideration is not overturning an earlier negation. Second application was enter-
tained. It was considered that in view of the aforesaid dictum the second appli-
cation for grant of anticipatory bail under Section 438 was maintainable and it
was held that the earlier rejection is not conclusive. The Court may consider the
second bail application on account of subsequent events and developments.
o

310. CRIMINAL PROCEDURE CODE,1973 - Section 306
Pardon, tender of to accomplice - Such person not complying with
the conditions of pardon - Procedure to be followed - Law explained.
State of Madhya Pradesh Vs Dinesh and others
Reported in 2004(3) MPHT132

Held:

Now after receiving the case on commital by the learned Addl. Sessions
Judge at the first instance before framing of charge he should have decided the
status of co-accused Baboolal who was granted pardon by the learned Addl.
Chief Judicial Magistrate as per provision under section 306 of the Code and
-recorded his statement. But, the learned the then Second Additional Sessions
Judge, failed to decide this question and framed the charge against Baboolal
alongwith other acused persons for the offence punishable under Sections 302,
- 202 and 120-B of the Indian Penal Code. The order sheets of the sessions trial
are clearly revealing the fact that he had not at all looked into the matter in view
of the provisions of Sections 306 of the Code regarding tender of pardon to
accomplice. Even if accused Baboolal filed an application for not becoming
prosecution witness once pardon was granted to him by the learned Committal
Court and the case was committed to the Court of Sessions, he must have
been examined again under Sections 306(4) (a) of the Code. The language of
the provision of this section is clearly showing its mandatory nature.

The learned Public Prosecutor also failed to point out this provision to the
Court and also failed to examine Baboolal as witness before the Trial Court. As
per provision under Sectionn 306(4)(a) the prosecution should have examined
Baboolal before the Trial Court and only thereafter if he had not supported his
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earlier version or wilfully concealed anything essential or by giving false evi-
dence, he could have given certificate as per provision under Section 308 of the
Code and only thereafter, he could have prayed before the Court for his pros-
ecution for the offence of giving false evidence and for that purpose as per
provision under Section 308(Proviso), he could be tried for the offence of giving
false evidence only after the sanction granted by the High Court.

311 M.P. LAND REVENUE CODE, 1959-Sections 110 and 164
TRANSFER OF PROPERTY ACT, 1882 - Section 63 - A

(i) Mutation - Mutation neither creates nor extinguishes a title - It
is only for fiscal purpose - Law explained.

(ii) Part performance, benefit of - Intending purchaser not found
ready and willing to perform his part of the contract - Such
person is not entitled to protection under Section 53 - A,
Subhash Chandra and others Vs Smt. Manjul and another
Reported in 2004 (3) MPHT 159

Held:

(i) Learned Counsel for the appellent submitted that the Courts below have
erred in dismissing the plaintiff’s suit on the ground that the fand is not recorded
in the name of plaintiff. Kunwarbai is the mother of the plaintiff and after her
death the property has devolved on the plaintiff as per the provisions of Sec-
tion 164 of the M.PLand Revenue Code (hereinafter referred to as the 'Code’)
and, therefor even in absence of mutation in the name of plaintiff, it can not be
said that the plaintiff has no right to sale the property.For this purpose Shri
Agrawal, relied on the judgment of Apex Court in the case of Smt. Sawarni Vs
Smt. Inder Kaur and others, (1996) 6 SCC 223, in which the Apex Court has held
that the mutation does not create or extinguish the title nor has any presumptive
value on title. The mutation of property is only for the purpose of paying the
land revenue. Shri Agrawal, also relied on the judgment of this Court in the
case of Asha Lamba (Smt.) and others Vs Board of Revenue and others, 1999
Revenue Nirnaya 401, in which it is held that mutation in favour of a person does
not effect the rights of the true owner. The mutation is only for a fiscal purpose.

In view of the judgments referred above | find that the argument advanced
by Shri Nigam have no force. Plaintiff has acquired title to the suit property
under section 164 of the Code and mere absence of mutation will not extinguish
his rights accrued to him under Section 164 of the Code as the property has
devolved in the plaintiff after the death of Kunwarbai who was the Bhumiswami.

(ii) Counsel for the appellant has also relied on the judgment in case of
Mohanlal Vs. Mira Abdul Gaffar and another , AIR 1996 SC 910, in which the
Apex Court has held that a party who is in possession of the suit property in
pursuance of an agreement to sale is entitled to the protection under Section
53-A of the Act only if he is willing to perform his part of the contract. Similar
view is taken by the Apex Court in the case of Ram Kumar Agarwal and another
Vs. Thawar Das, AIR 1999 SC 3248. In that case the purchaser had filed the suit

JOTI JOURNAL - OCTOBER 2004- PART I ' 289




for the specific performance which was dismissed on the ground that the same
is filed after 9 years of the execution of the agreement and the Apex Court has
held that this show that the purchaser was not ready and willing to perform his
part of the contract and, therefore, he is not entitled to protection of his posses-
sion under Section 53-A of the Act. Another judgment cited by Counsel for ap-
pellant is in the case of Sunder Bai (Smt.) and others Vs. Mohit Ram, 2002(2)
Vidhi Bhasvar 277. In that case this Court has held that defence under Section
53-A of the Act is not available to the intending purchaser who is neither
performing his part of the contract nor even replying the notices served by the
seller. In that case this Court has held that the intending purchaser has not
taken any steps for execution of the registered sale deed nor has paid the
balance amount of the price, hence it can not be said that the intending purchaser
is entitled to protection under Section 53-A of the Act and a decree for possession
can be passed against such intending purchaser.

In the present case also the defendants have paid only an amount of
Rs. 21000/- out of Rs. 40000/-. He is enjoying the possession for more than 30
years without paying the balance amount of price. He has not filed any suit for
specific performance nor even replied to the notice addressed by the plaintiff.
He has not taken any steps for execution of registered sale deed and is avoiding
the registry merely on the false pretext that there is no mutation in the name of
the plaintiff particularly when there is no such term in the agreement. Thus,
mere statement of the defendants thet they. are always ready and willing to
perform their part of the contract provided that the plaintiff gets the land mutated
in his name is not sufficient to prove their readiness and willingness to perform
the contract.

[

312. CIVIL PROCEDURE CODE,1908-0.41 R.3-A (1)
Limitation in appeal -Question of limitation in appeal should be de-
cided before decision on merits -Dismissal of application under Sec-
tion 5 of the Limitation Act and consequenially an order dismissing
the appeal is not a decree- Law explained.
Shaligram Vs. Nagar Palika, Vidisha
Reported in 2004 (3) MPHT 185 (DB)

Held:

Order XLI Rule 3-A (1) has been inserted in CPC to put an end to the
practice of admitting an appeal subject to the decision on the question of limitation
at the time of final adjudication. Scope of the provision inserted by amending
Act of 1976 in order to prescribe the procedure for securing the final determination
of the question as to limitation even at the stage of admission of the appeal.
Condonation of delay is not a matter of right.

Question of dismissal of an application was considered by this Court in
the case of Bal Kishan Vs. Tulsa Bai (AIR 1987 MP 120) and in another case it is
held that when the Appellate Court dismisses the appeal under Order XL! Rule
3-A read with Section 5 of Limitaion Act, consequent appeal is not competent,
even if decree is drawn up after the dismissal. Thus, intention of legislature is to

JOTI JOURNAL - OCTOBER 2004- PART Il - o . 290




decide the application for limitation at the final stage before proceeding furthur
to decide the appeal on merits. Legislative mandate is that the appeal should
not be heard unless Court is satisfied that sufficient cause is made out for
condoning the delay in filing the appeal. Question of limitation can not be
adjourned till the final decision of appeal. Thus, consequence of rejection of an
application results into dismissal of appeal as barred by limitation. Therefor, the
contention of Counsel for the appellant that the revision will be maintaintable as
the application under Order XLI Rule 3-A is dismissed and the appeal is not
heard on merits. Division Bench of this Court in the case of Ajitsingh and another
Vs. Ghagwanlal Master and others (AIR 1989 MP 302) has held that the definition
of Sections 2(2) of the Code and does not control new Rule 3-A of Order XLI,
CPC, which prescribes the mode of procedure for preferring appeal. The
procedure contemplates that the question of limitation shall be decided first and
also "finally" if the presentation of the appeal is found to be beyond the period
of limitation. There would be no justification in the Court to deal in any manner
with "rights of parties" agitated in the appeal as sub-rule (3) debars even stay of
execution of the impugned decree. Therefore, there will be no jurisdiction with
the Court even to draw up any “decree" in as mush as the Court can not “decide
to hear the appeal”, albeit on merits, after "finally" deciding against the appeliant
the question of limitation. The provision of Rule 3-A(2) mandates that courts of
appeal shall not proceed to deal with the appeal under Rule 11 or 13 of Order
XLI without “finally" deciding the question of limitation that would be an express
bar and the Appellate Court would be deemed not "authorised " to hear the
appeal under Section 96 or 100. Merely because a "decree" passed in the
Appellate Court, in which an appeal is presented against such decree can not
be said to possess jurisdiction in virtue of the presentation of the appeal to deal
therewith and "authorised " to hear and dispose of the appeal and considering
the scope of Rule 3-A it is held that the order rejecting the application under
Section 5 of Limitation Act read with Order XLI Rule 3-A, CPC is not appealable
as no decree is drawn.
o

313 M.P.LAND REVENUE CODE, 1959 - Section 117
Khasra entries, evidentiary value of - Such entries have corroborative
value.
Vishnu Sharan and others Vs. Ajuddhibai and others
Reported in 2004 (3) MPHT 193

Held:

Coming to the first substantial question of law, it can be very well said that
khasra entries are having only presumptive value of its correctness under Sec-
tion 117 of the M.P. Land Revenue Code. In a case based on title if the source
of title is not produced, in my opinion, merely on the basis of khasra entries, it
can not be held that plaintiff is the Bhumiswami of the suit property specially
when the defendants have seriously raised objection of the title of the plaintiff.
Khasra entries may be piece of corroborative evidence but in the peculiar facts
and circumstances of the case, merely on its basis, a suit which is based on title
can not be decreed.

®
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314. HINDU MARRIAGE ACT, 1955 - Section 13 (1) (iii)
Divorce on the ground of unsoundness of mind - Requisite degree
of unsoundness - It must be of such degree that spouse seeking
relief cannot reasonably be expected to live with the other.
Smt. Seema Arora Vs. Dinesh Kumar Arora
Reported in 2004 (3) MPHT 40 (DB)

Held:

in the case of Ramnarayan Gupta, (1988) 4 SCC 247 in Para 20 Their
Lordships of Supreme Court held as under :-

"The context in which the ideas of unsoundness of mind and mental
disorder occur in the section as grounds for dissolution of a marriage,
require the assessment of the degree of the mental disorder. Its de-
gree must be such that the spouse seeking relief can not reasonably
be expected to live with the other. All mental abnoramlities are not
recognised as grounds for grant of decree. If the mere existence of
any degree of mental abnormality could justify dissolution of a mar-
riage few marriage wouid, indeed survive in law."
On going through the aforesaid decision of the Apex Court, it is clear like
a noon day, that merely unsoundness of mind and mental disorder would not
suffice for a ground for dissolution of marriage unless and until it is proved that
it is of so high degree that spouse seeking relief can not be reasonably expected
to live with the other.
®

315. SERVICE LAW:
Habitual absence for long periods - Delinquent found incorrigible -
Dismissal not unjustified.
Moinuddin Vs.State of M.P. and others
Reported in 2004 (3)-MPHT 47 (DB)

Held:

Supreme Court, while relying on its earlier judgment State of Punjab and
others Vs. Ram singh, reported in (1992) 4 SCC 54, held that order of dismissal
in given facts and circumstances of the case would neither be harsh nor should
prick judicial conscious. In Maan singh, (2003) 3 SCC 464 it has been held that
even after taking lenient view for making an improvement, however, there does
not appear to be any signs of improvement and only punishment that can be
imposed by disciplinary authority is dismissal from service. It has been held:-

"If the delinquent officer is proved to be incorrigible and found com-
pletely unfit to remain in service then in order to maintain discipline in
the service appropriate punishments can be given. Therefore,when
the charge against the appellants in each of these cases is habitual
absence for long periods on several occasions unauthorisedly, the
view taken by the disciplinary authority is justified."

In the light of said ratio, view taken by disciplinary authority that it was a fit
case where only punishable that could have been awarded to petitioner was
removal from service, appears to be proper.

o
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316. CIVIL PROCEDURE CODE, 1908 - Section 89
COURT FEES ACT, 1870 - Section 16
Settlement of appeal through one of the modes provided under Sec-
tion 89 (Mediation)- Refund of Court fees - Appeal being continua-.
tion of suit, Court fees must be refunded - Law explained.
Vallabh Das Gupta and others Vs. Smt. Geeta Bai
Reported in 2004 (3) MPHT 89 (DB)

Held :

This case was referred under Section 89 to Shri T.C. Singhal, Advocate to
mediate and help the parties to arrive at an amicable solution. After reference
mediator arranged mediation talks between the parties and after the mediation
sittings parties had settled their case in all the three appeals. Section 89 in the
Code of Civil Procedure was inserted in the Code of Civil Procedure. Provision
of Section 16 also inserted in the Court Fees Act by virtue of Code of Civil
Procedure (Amendment) Act, 1999 w.e.f. 1.7.2002. This amendment has been
inserted by Act No. 46 of 1999 under Section 34 and it came into force when the
amended Code of Civil Procedure and Section 89 came into force.

Only question in this case is whether the Court fee can be refunded in the
appeal.

Considering the facts of the case and the fact that appeal is continuation
of suit and intention of legislature is to promote settlement outside the Court,
we hold that since the appeal is continuation of suit and parties had settled at
appellate stage, provisions of Section 89 are applicable to appeal.

This Notification under Section 35 further provides that in case of settle-
ment of a case pending before a Competent Court is made through the instru-
mentality of Lok Adalat filed before a Court of competent jurisdiction, then entire
Court fees paid shall be remitted to the parties. Section 89 (1) (c) provides that
any settlement under this Section shall be deemed to be a Lok Adalat and all
the provisions of the Legal Services Authority Act shall apply as if the dispute
were referred to a Lok Adalat under the provisions of that Act.

In the light of the aforesaid provisions of Section 89 and the Notification of
the State Government referred above, the appellant is entitled for refund of
Court fees.

317. MOTOR VEHICLES ACT, 1988 - Section 168
Compensation, determination of - Family pension not being an
advantage accruing due to death, not deductible.
Oriental Insurance Co. Ltd. Vs. Smt. Gyatri
Reported in 2004 (II) MPWN 17

Held :

Then, it is found dictated in Union Bank of India v. Vijaysundari reported in
1991 MPLJ 784 and Kashmiran Mathur’s case, reported in 1983 JIJ 113= 1982 MPLJ
803 and the case of Prabhavati Sharma reported in 1990 ACJ 399 that “the deduction

on account of family pension is not permissible if that is not proved as a benefit
accruing to the claimants in the form of advantage resulting from the death”
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and in this case the receipt of pension amount is not found to have been
proved as benefit accruing to the claimants in the form of advantage resulting
from the death, therefore, the Tribunal is found to have committed no error in not
taking into account amount of family pension while calculating the annual depend-
ency of the deceased, and hence, we do not find any substance in this appeal.

)

318. CRIMINAL TRIAL :

Appreciation of evidence - Interested witness not necessarily a false

witness.

Dayaram Vs. State of M.P.

Reported in 2004 () MPWN 24

Held :

But the law is settled now that interested witnesses are not necessarily
false witnesses though the fact that those witnesses have personal interest
must put the Court on its guard that the evidence of such witnesses must be
subjected to close scrutiny and the Court must assess the testimony of each
important witness and that no evidence should at once be discarded simply
because it came from an interested person.

o
319. CRIMINAL PROCEDURE CODE, 1973 - Section 167

Default bail under Section 167 - Delay in the investigation resulting

in default bail held to be condemnable - Further held, Supervising

Officer to see that such lapses are not committed.

Jagdish Vs. State of M.P.

Reported in 2004 (II) MPWN 31

Held :

It is disgusting that the co-accused Raju, Manglia and Budia who have
taken the active part in the murder of deceased Jagdish were released on bail
on account of the negligence of the Investigating Officer in not completing the
investigation within 90 days. The Legislature has enacted the provisions of 167
CrPC in order to see that the investigation is completed as early as possible
and in a serious offence the investigation is positively completed by the Police
within 90 days. The Investigating Officer has violated the legislature intention by
not completing the investigation within 90 days and on account of his negligence,
the bail to the accused Raju, Manglia and Budia was granted which was rejected
by the Courts. In such a serious offence, the delay in the investigation is
condemnable and it is the duty of the Supervising Officer to see that such lapses
are not committed and the accused who are not otherwise entitled for the bail
are not released on the bail on account of the default of the Investigating Officer.

The learned counsel for the State has assured that the appropriate action
will be taken against the Investigating Officer so that such lapses are not re-
peated by the Police during the investigation. A copy of this order be sent to the
Director General Prosecution and |.G. Indore region for the appropriate action
against the Investigating Officer and the officer supervising the investigation. The
strategy should be laid down by to check such lapses during the investigation.

)
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PAKT - 11

CIRCULARS/NOTIFICATIONS

Bungalow No. C-2,

South Civil Lines

JABALPUR (M.P.) - 482 001

Phone: 2621259 (O)
2321365 (R)

Fax : 0761-2626859

A. K. Selot

Registrar General
High Court of Madhya Pradesh
JABALPUR

D.O.No. 502/Confdl./2004 Dated 15th September, 2004.

Dear District Judges,

It has been observed by the High Court that Judicial Officers are spending
substantial time in Protocol duties like attending Railway Station, Airport, Circuit
House during Court hours and also requesting for hospitality from other depart-
ments. This apart Judicial Officers are visiting Hon’ble Judges without seeking
appointments. These practices adversely affect the disposal of cases and also
causes inconvenience to the litigant public and Their Lordships.

To avoid loss of working hours and inconvenience to others, | am, directed
to issue following instructions for strict compliance :- '

1. Whenever a Judicial Officer visits Jabalpur/ Gwalior/Indore to meet any
Hon’ble Judge, he should do so only after intimating the Registry unless
called by any Hon'ble Judge.

2.  No Judicial Officer shall attend the Circuit House, Railway Station or
Airport during Court hours. This will not apply to the District & Sessions
Judge during the visit of Hon'ble Portfolio Judge/ Chief-Justice/ Supreme
Court Judge.

3. NoJudicial Officer may indent upon the hospitality of the other departments.

4. No District Judge, Chief Judicial Magistrate, Judicial Magistrate or any other
Judicial Officer will go to the boundary of the District for the purpose of
receiving, piloting or seeing off any dignitary.

As directed please circulate the letter amongst all Judicial Officers working
under your control and also ensure strict compliance of the aforesaid directions
by all Judicial Officers.

With regards.
Your’s Sincerely

(A.K. SELOT)
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HIGH COURT OF MADHYA PRADESH : JABALPUR

GAURI SHANKAR DUBE D.O. No. 770/1V-3-1/65
ADDITIONAL REGISTRAR Jabalpur, Dt. 16 Aug. 2004
Sub :- Regarding filling up the vacancies in the cadre of Class-lll, Class-IV

and Contingent Paid Employees in District Court Establishments.

Ref :- Registry memo No. B/4714 dt. 14/10/99, D.O. No. 1402 dt. 12/12/02,
Endt. No. A/2764 dt. 25/6/03, memo No. A/ 4655 dt. 8/9/03, memo No.
C/4485 dt. 8/10/03, memo No. A/5203 dt. 20/10/03, memo No. 8/5852
dt. 16.12.03, memo No. C/715 dt. 10/2/04, Memo. No. C/54 Dt. 4.1.95.

In supresession of all previous Circulars/Directions | am directed to issue
the following directions for the purpose of recruitment of Class-lil, Class- IV and
Contingent Paid Employees in District Establishments.

(1) That prior permission of the Registry be sought in respect of filling up the
vacancies in the cadre of Class-Ill, Class-IV and Contingent Paid Employ-
ees. While seeking the permission to fill up the vacancies the details as to
how the post has fallen vacant be informed to the Registry.

(2) Thatthe Selection Committee be comprised of Senlor Judicial Officers avail-
able at District Headquarter.

(8) That directions/Instructions issued from time to time by the State Govern-
ment in respect of age, qualification, condition in respect of the bonafide
certificate pertaining to SC/ST/OBC candidates be followed.

(4) That appointment for 89 days be not made without prior permission and
approval of the High Court.

(5) That promotions of eligible junior employees be considered before initiating
the process of recruitment as per rules.

(6) That provisions of “Anusuchit Jati, Anusuchit Janjati Aur Anya Pichhada
Varg Ke Liya Arakshan Adhiniyam, 1994” and the provisions of “Anusuchit
Jati, Anusuchit Janjati Aur Anya Pichhada Varg Ke Liye Arakshan Niyam,
1998 should strictly be followed in recruitment.

(7) That the post of Steno-typist, Execution Clerk, Deposition Writer,Process
Writer, Sale Amin be filled by the candidates having certificate/ diploma in
Computer Application from University/ Institution/ Board recognized by the
Central Government/ State Government.

(8) That the qualification of passing Hindi Typing and Stenography with 80
w.p.m. from recognized Board shall be necessary for the recruitment on
the post of Class- lll (Assistant Grade-lll, Process Writer, Sale Amm
Execution Cleark, Deposition Writer)

(9) That the vacancies in Class-lll cadre must be published in “Rojgar Aur
Nirman” Bhopal. The number of the posts available as per the roster should
be indicated in the advertisement.
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(10) That the vacancies of Class-IV and contingent Paid Servants can be filled
from the list obtained from the Local Employment Exchange and also from
the application submitted directly.

(11) That a composite advertisement be published taking into account all va-
cancies likely to be generated in a particular year.
(12) Following details be transmitted to the Registry while sending the select
list for approval :-
(a) Number of candidates appeared in the Written Examinataion/Inter-
view.

(b) Details list indicating names, full addresses, date of birth, educational
qualifications, caste, detail of domicile, marks obtained in Written and
Oral Examination.

(c) Attested copies of all the certificates.

(d) The detail of the roster followed.
GAURI SHANKAR DUBEY

Additional Registrar (D.E.)
[
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PART - IV

IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS
MADHYA PRADESH DOWRY PROHIBITION RULES, 2004

No. F-10-9-2003-L-2. - In exercise of the powers conferred by sub-
section (1) and (2) of Section 10 read with clause (d) of sub-section (2) of
Section 8-B of the Dowry Prohibition Act, 1961 (No. 28 of 1961), and in
rescission of the Madhya Pradesh Dowry Prohibition Rules, 1999,
published in the “Madhya Pradesh Gazette” (Extra-ordinary), dated 16th
March, 1999, the State Government hereby make the following Rules for
carrying out the purposes of the said Act, namely :-

RULES

1. Short title and commencement.— (i) These rules may be called the
Madhya Pradesh Dowry Prohibition Rules, 2004.

'(ii) They shall come into force on the date of their publication in the
official Gazette.

2. Definitions.— In these rules, unless the context otherwise requires,-
(a) “Act” means the Dowry Prohibition Act, 1961

(No. 28 of 1961);
(b) “Advisory board” means an advisory board constituted in accordance

with sub-section (4) of Section 8-B of the Act, to advise and assist .
Dowry Prohibition Officers;

(c) “Chief Dowry Prohibition Officer” means an officer of the State Gov-
ernment entrusted with the duties and responsibilities under these
rules;

(d) “Dowry Prohibition Officer” means an officer appointed as such by
the State Government under Section 8-B of the Act;

(e) “Probation Officer” means a Probation Officer appointed under the
Probation of Offenders Act, 1958 (No. 20. of 1958);

(f) “Police Officer” means an officer in the State Police Department;

(9) “Recognised Welfare Institution or Organization” means an institu-
tion or organization recognised as such under explanation to sub-
section (1) of Section 7 of the Act;

(h) “District Magistrate” and “Complaint” shall have the same meaning
as respectively assigned to them and defined under the Code of
Criminal Procedure, 1973 (2 of 1974);

(i) The words and expressions used in these rules but not defined shall
have the same meanings as respectively assigned to them in the Act.

JOTI JOURNAL - OCTOBER 2004- PART IV 67




3. Jurisdiction of Dowry Prohibition officer.— The area in respect of
which the Dowry Prohibition Officer has to exercise jurisdiction and power under
sub-section (1) of Section 8-B of the Act shall be the area specified for the
purpose by a notification of the State Government in the Official Gazette.

4. Procedure for filing complaints.— A complaint may be filed by any
aggrieved person or parents or other relative of such person or by any recog-
nised welfare institution or organization in writing to Dowry Prohibition Officer,
either in person or through a messenger or by post.

5. Additional functions to be performed by the Dowry Prohibition Of-
ficer.— The Dowry Prohibition Officer shall perform the following additional func-
tions, namely :-

(1)
(i)
(iii)

(iv)

(vii)

(viii)

He shall endeavour to create awareness among the public by organ-
izing camps, publicity through Public Relation Department, Panchayat
Samiti and other madia against Dowry and to invoive local people for
prevention of Dowry.

He shall conduct surprise checks and discreet enquiries to ascertain
whether there has been any violation of the provisions of the Act or
the rules made there under :

He shall receive complaints for any offence under the Act from any
of the parties to a marriage .of person aggrieved or any other person
or organization;

He shall maintain a register for the purpose of the Act to record all
complaints, enquiries and results thereof and other relevant infor-
mation connected therewith in the prescribed Form-1. He shall also
maintain separate files with relevant records for each individual case;

He shall act as the Member Secretary/Convenor of the Board. He
shall maintain regular contact with the members of the Advisory Board
for necessary advice and assistance from them. He shall inform the
District Magistrate or any other person authorized by the State Gov-
ernment for the purpose, about all the affairs relating to operation of
the Act, as and when necessary;

He shall keep in his custody all the lists of presents submitted by any
of the parties to a marriage and make entries relating thereto in a
register to be maintained for the purpose. He shall also examine
these lists and ensure compliance of the provisions of the Dowry
Prohibition (Maintenance of Lists of Presents to the ride and
Bridegroom) Rules, 1985;

He shall discharge his duties with due care, decorum, privacy and in
a manner to uphold the dignity and harmony of family relationships;

His approach shall be primarily preventive and remedial and pros-
ecution shall be recommended or resorted to only if all other meas-
ures and directions are found ineffective or parties fail to comply
with the orders or directions within the stipulated time;
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(ix) Every such complaint received by him shall be serially numbered
and duly registered in a register if Form No. 2 annexed to these
rules;

(x)  He shall scrutinize the complaint and if it is found that the nature and
the contents of the complaint is such apparently coming within the
purview of Section 3 or 4 or 4A or 5 or 6 of the Act, he will immedi-
ately conduct an enquiry to collect such evidence from the parties as
to the genuineness of complaint;

(xi) He shall send quarterly report of the Chief Dowry Prohibition Officer
as to the number of complaints received under the Act and the action
taken or the nature of settlement of the issue in Form No. 2 annexed
to these rules. He shall send such details or reports, as may be re-
quired by Chief Dowry Prohibition Officer or the State Government
from time to time;

(xii) He shall conduct an on the spot investigation and can collect such
evidence either oral or in writing from the parties or witnesses or he
can fix up a hearing of the parties and witnesses in his office or in a
place convenient to him without causing much inconvenience or hard-
ship to the parties;

(xiii) He shall intimate or serve notices to the parties and witnesses of the
date, time and place of hearing of the complaints in Form-3 annexed
to these rules.

(xiv) Every petition shall be enquired into and heard and come to a finding
within a month from the date of its receipt;

(xv) Where on the date fixed for hearing of the complaint or petition or on
any other date to which such hearing may be adjourned, the com-
plainant or petitioner does not appear, the Dowry Prohibition Officer,
may, in its discretion, either dismiss the complaint or petition for de-
fault or hear and come to a finding as to its merit, which shall be
recorded in the case file.

(xvi) He may utilize the services of Probation Officer of the area for col-
lecting information or conducting enquiries or assisting in any stage
of enquiries or proceedings relating to a complaint, petition or appli-
cation under the Act;

(xvii) On receipt of requisition from the Dowry Prohibition Officer, the Pro-
bation Officer shali conduct necessary enquiries, collect information
and furnish such details, and report promptly as requested by him;

(xviii) Where any dowry is received by any person other than the woman
and complaint is received in respect of non-transfer of such dowry to
the woman who is entitled to it in accordance with Section 6 of the
Act, he shall issue directions to parties to transfer the same within
the stipulated time;
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(xix) He shall specifically make it clear that marriages performed within
his jurisdiction are likely to be visited by him or his staff alongwith
police officers to see that the provisions of the Act are not contra-
vened;

(xx) He shall make necessary enquiries regarding non-observance of the
provisions of the Act in respect of the marriages held or proposed to
be held within his jurisdiction;

(xxi) He shall ascertain and confirm by suitable means in respect of as
many number of marriages as are held within his jurisdiction as to
whether the provisions of the Act are being followed and are not
being contravened;

(xxii) While making enquiries under the Act or attending any marriage for
the purposes of making enquiries he may take the assistance of any
police officer or other officers to assist him in the performance of his
functions and it shall be the duty of the police officer to render all
assistance required by him;

(xxiii) He shall render assistance to the police in investigating the com-
plaint filed under the Act and the Court in the trial of the case;

(xxiv) He shall seek the guidance of Advisory Board in matters relating to
his functioning under the Act;

(xxy) He shall send a copy of the proceeding of each meeting of the Advi-
sory Board, within a fortnight from the date of meeting to the District
Magistrate with a copy to the State Government for information and
necessary action; and ’

(xxvi) He shall also perform such other duties as may be assigned in this
regard by the State Government.

6. Method of appointment, duties and functions of Chief Dowry
Prohibition Officer.— (1) The State Government shall designate the senior
officer of the concerned Department as the Chief Dowry Prohibition Officer to
administer and co-ordinate the work relating to dowry prohibition throughout
the State.

(2) The Chief Dowry Prohibition Officer shall co-ordinate the work of
Dowry Prohibition Officers and shall be responsible for creating consciousness
and awareness to prevent dowry system among the public and to set out pro-
grammes with a view to uproot the evil of dowry system.

(3) The Chief Dowry Prohibition Officer shall be responsible for the
preparation and submission of an annual report on the progress of
implementation of the Act and related matters and of such statistics, as may
from time to time be required by State Government. '

(4) The Chief Dowry Prohibition Officer shall issue instructions to all
the Departments of the State Government of the following effect :-

(i) Every Government Servant shall after his marriage furnish a declara-
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tion stating that he has not taken any dowry to Head of the Depart-
ment. The declaration shall be signed by the wife, father and father-
in-law.

(i) Onespecifieddayinayeartobe observed as Dowry Prohibition Day; and

(iii) Pledge to be administered to the students in schools and colleges
and other institutions not to give or take dowry.

7. Submission of list of presents by any of the parties to a marriage.-
Any of the parties to a marriage or any of the parents or either of them shall
furnish to the concerned Dowry Prohibition Officer within one month from the
date of marriage, a copy of the list of presents prepared in accordance with the
Dowry Prohibition (Maintenance of Lists of Presents to the Bride and Bride-
groom) Rules, 1985.

8. Procedure for prosecution of offenders.- In all cases of complaints
investigated by Dowry Prohibition officers, when there is a prime-facie finding
as to the commission of an offence, the report shall be submitted to the
competent Magistrate for prosecuting the offenders alongwith the statement
recorded, all other connected documents of the proceedings and a brief account
of his findings. This report shall be deemed to be a report under Section 173 of
Code of Criminal Procedure, 1973 (No. 2 of 1974).

9. Recognition of Welfare Institutions.- (1) A Welfare Institution or Or-
ganisation primarily devoted to any of the following kinds of work and has ren-
dered remarkable service in the field for a period of not less than three years
shall be eligible for seeking recognition under explanation to sub-section (1) of
Section 7 of the Act, namely :-

(i) Social Welfare including care, protection and training of women;
(ii) Society or Organisation of women at State level or all India level;

(iii) Social Defence including care and protection of destitutes, rescue
women and children; and

(iv) Any Organisation of Lawyers interested in eradicating social evils.

(2)  Any Welfare Institution or Organization eligible under sub-rule (1)
and desiring recognition shall make an application to the State Government in
Form-4 annexed to these rules together with a copy of each of the Rules, Bye-
laws, Articles of association, lists of its members and office bearers and report
regarding its activities and Past record of social or community service.

(3) The State Government may, after making enquiry by a senior officer
of the concerned department and after considering the report as to the nature
and past record of service of such organization or institution, which has pre-
sented the application in this regard, grant recognition for a period of five years,
which can be renewed after submitting a renewed application.

(4) An application for renewal of certificate of recognition shall be sub-
mitted in Form-5 annexed to these rules in the manner prescribed in sub-rule
(2) of rule 9, which shall be processed as per the procedure laid down in sub-
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