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(NOTES ON IMPORTANT JUDGMENTS)
ACT/ TOPIC NOTE PAGE

NO. NO.

ACCOMMODATION CONTROL ACT, 1961 (M.P.)

Section 12 (1) (c) — Denial of title — Where the defendant has neither renounced his
character as tenant nor has set-up title in himself but has bonafidely called upon the
plaintiff to prove his title, it does not amount to denial of title.

Section 12 (1) (f) - Bonafide requirement — In order to obtain decree under Section 12 (1)
(), the plaintiff is not only required to prove that he is landlord but also that he is owner.

273> 421
ARBITRATION AND CONCILIATION ACT, 1996

Section.11(6) — The party failing to appoint arbitrator even after receipt of notice of applica-
tion filed under Section 11 (8), forfeits his right to appoint the same. 274 421
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ACT/ TOPIC ~ ‘ — NOTE PAGE
NO. NO.

Sections 19 and 34 — (1) An award can be challenged only under the grounds mentioned
in Section 34 (2) of the Act.

(2) A Court cannot sit in appeal over the award of an Arbitral Tribunal by re-assessing or
re-appreciating the evidence.

(3) An Arbitral Tribunal can use their expert or technical knowledge or general knowledge
about a particular trade in deciding a matter, it cannot make use of his personal knowledge
about the facts of the dispute. 275 422

CIVIL PROCEDURE CODE, 1908 ]
Section 9 — See Sections 4 and 6 of the Land Acquisition Act, 1894. 330 507

Section 9 — See Section 53-A of the Transfer of Property Act, 1882. 276 423

Section 11 Order 17 Rules 2 & 3 — Res Judicata — Where first suit was dismissed not on
merits but for non-production of evidence, Section 11 would not be attracted simply
because instead of a schedule of costs a decree was drawn up. 277* 424

Order 11 Rule 21 — Powers under Order 11 Rule 21 is not available when only direction
of production of documents is violated. Such direction at the most would tead the Court to
draw an adverse inference. The defence cannot be struck off in case the defendant fails
to produce the document.

Section 151 - Inherent powers — If the Court does not have a jurisdiction under an
express provision it does not assume powers under Section 151. Inherent powers of the

Court can not over ride the express provision of law. 278* 424
Order 18 Rule 17 and Section 151 — Recall of witnesses — Power, procedure and pre-
cautions explained. 279 425

Order 1 Rule 10 - Impleadment of parties in a suit for specific performance of contract —
Broad principles governing the disposal of such application enunciated. 280 427

Order 7 Rule 10 and 19 of the Hindu Marriage Act, 1955 - Territorial jurisdiction — A
Court does not get territorial jurisdiction merely because wedding reception was held
within its territorial jurisdiction. 281* 428

Order 7 Rule 11 - Rejection of plaint — While deciding the application under Order 7
Rule 11 CPC, the Court has to examine only the averments in the plaint and pleas taken
by the defendants in its written statements, would be irrelevant. 282* 428
Order 7 Rule 11-Rejection of Plaint — Scope of scrutiny is confined only to the averments
made in the plaint. Questions relating to the validity of the documents should not be
determined at this stage of deciding an application. 283 428
Order 9 Rule 1 & Order 8 Rule 10 — Even if the defendant fails to file the written statement,
the Court should proceed cautiously and exercise its discretion in a just manner. The
burden of proof would remain on plaintiff and his mere assertion in plaint affidavit would
not be sufficient to discharge the burden. 284 429
Order 9 Rule 9 (1) - In order to invoke bar on bringing a fresh suit, it has to be
demonstrated that the cause of action in the previous and subsequent suits are same.

285 431
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ACT/ TOPIC NOTE PAGE
NO. NO.

Orderl15 Rule 1 — Where the written statement was filed on the date of the suit; trial was
over within 3 da}yg and the defendant a rustic, illiterate lady gratuitously gave her exclusive
property to plaintiff and suffered consent decree, the decree found to be fraudulent.

_ 286 432
Order 21 Rule 2 - Executing court cannot recognize any payment or adjustment which
has not been certified or recorded. 287 437

Order 22 Rules 4 and 9 — Where the appellants were aware of the death of respondents,
as was demonstrated by applications in revenue cases, inordinately long delay in filing
applications for substitution of legal heirs cannot be condoned. 288 439

Order 38 Rule 5 - Attachment before judgment — Court must be satisfied not only that the
defendant is about to dispose of his properly or about to remove it from its jurisdiction but
also that the disposal or removal is with intent to obstruct or delay the execution of any
decree that may be passed. 289" 439

Order 39 Rules 1 and 2 - Scope of the appellate Court's power to interfere with an
interim order passed by the Court of first instance — Reiterated. 290 440

Order 39 Rules 1 and 2 — Where the Plaintiff has a prima facie case but will not suffer
irreparable lost, grant of temporary injunction would be improper. 291 442

Order 39 Rules 1 & 2 —Temporary Injunction — It is not incumbent upon the Court to grant
temporary injunction merely because a prima facie case is made out and the ingredients
ot irreparable loss and balance of convenience were also existing in favour of the plaintitt
if public interest is likely to hamper. 292 443

Order 39 Rule 1, Order 6 Rule 1 and Order 14 Rule 1 — Applicability of Order 10 Rule 2
CPC - [t enables the Court to go to the core of the matter in its search for the truth and

narrow down or even eliminate disputes. 346 (iii)) 541
Order 40 Rule 1 - Appointment of receiver ~ The object of the appointment of a receiver
is to secure and preserve the property in controversy as it stands. 293" 445

Order 41 Rule 5 — Stay of execution proceedings of eviction decree by appellate court is
a matter of discretion to be exercised after taking in to consideration the facts and
circumstances of each individual case. Conditions may be imposed. 294 445

CONSTITUTION OF INDIA
Article 142 — Where minimum sentence is prescribed in law, it would not at all be appropriate
even for the Supreme Court to reduce the sentence on the ground of mitigating factor in
exercise of its power under Article 142 of the Constitution of india. 341 (iii) 534
Articles 16, 226 and 235 ~ A Judge holds an office of public trust — Qualities expected
from a Judge stated.
Compulsory retirement of a Judge — Even confirmation as District Judge and grant of
selection grade and super time scale do not wipe out the earlier adverse entries as the
overall profile of a judicial officer is the guiding factor for this purpose. 295 446
Article 21 - Just and fair trial - The Courts do not merely discharge the function to ensure
that no innocent man is punished, but also that a guilty man does not escape -~ Both are
public duties of the Judge.
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ACT/ TOPIC ' NOTE PAGE
NO. NO.

. Where there is deliberate dereliction of duty by Investigating Officer and expert witness,
the Court should record specific finding against these officers in this regard to make them
liable for disciplinary action. 296 448

Articles 21 and 39-A - Free legal aid - Is available both at trial as well as appellate
stage — To ensure fair trial, Court is duty bound to enquire of accused or convict whether
he or she requires legal representation at State expense. : 297 452

Article 32 — See Sections 14, 29, 30 and 38 of the National Green Tribunal Act, 2010
(NGT Act, 2010) 337 526

Articles 39-A, 226 and 227 - See Section 22-A(b), 22-C(8) and 22-D of the Legal
Services Authority Act, 1987 333 515

CONTRACT ACT, 1872

Sections 126 and 128 - Liability of guarantor/surety — The liability of guarantor/surety is
co-extensive with that of principal debtor. He has no right to dictate terms to the creditor.

Public money should be recovered expeditiously but at the same time, financial institutions
should not be permitted to behave like property dealers. 298 453

COURT FEES ACT, 1870

Section 7 (iv) (¢) and (v) — In a suit for declaration, permanent injunction and possession
of property as a consequential relief in respect of land situated within municipal area the
plaintiff is liable to pay ad valorem Court fees as per the value of the sale deed which is
subject matter of the suit. 299 455

Section 7(iv) (c) — See Section 8 of the Suits Valuation Act, 1887 348 547
CRIMINAL PROCEDURE CODE, 1973

Section 154 — F.1.R. by itself is not substantial evidence — If its scriber had turned hostile,
it will not lose its relevancy and can be taken into as a relevant circumstance of the
evidence. 300 (i) 457

Section 154 - Fi.R. - If a definite role has been attributed in the commission of crime to
a person, he can be punished on being found guilty, even if his name is missing from the
FILR. 301 (i) 459

Section 154 - Where the F.i.R was promptiy lodged; investigation was started immediately
and the eye witness supported the prosecution version, the prosecution case was held to
be established. 302 461

Sections 156 and 178 (8) — A police investigation may start with the registration of the
FIR or the registration of an FIR may succeed CBI enquiry but in either case registration
of FI.R is essential.

- The Magistrate has power to direct further investigation under Section 178 (8) of the Cr.P.C.
A suspect has no right of being heard prior to initiation of investigation. 303 462

Section 300 — Double jeopardy — Test to determine whether both the offences are same
— Where ingredients of both the offences and not the allegations are same, they are
called same offences.

- What is the difference between issue estoppel and double jeopardy? Law explained.
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ACT/ TOPIC , NOTE PAGE
. NO. NO.

Whether an accused who was tried for offence under Section 138 of the Negotiable
Instruments- Act, 1881, be again tried for offence under Sections 407, 420 and 114 of
IPC? Held, Yes as both are different offences. 304 464

Sections 311 and 242 - Right to defer cross examination of main witnesses after trap
laying officer's evidence should be accepted.

- Creditability of witness can be tested only when the testimony is put through the fire of
cross examination.

- A fair opportunity to the accused to defend himself should be afforded even if there is
a possibility of prejudice to prosecution. 305 467

Section 313 — Examination of accused - Where all incriminating circumstances were put
to the accused and no material irregularity causing any prejudice to the accused can be
attributed to the prosecution, alleged defect in the examination of the accused insignificant.

313 486
Section 313 - See Sections 302 and 376(2) (f) of the Indian Penal Code, 1860
324 498

Section 313 ~ Statement of accused u/s 313 Cr. P.C. — Purpose of - Law explained.

- If the accused gave incorrect or false answers during the course of his examination u/s
313 Cr.P.C, the court can draw an adverse inference against him 323 (vii) 494

Section 313 - Delayed recovery of weapon of offence at the instance of the accused and
the blood stain found on it did not match with the blood of deceased are not sufficient
grounds to disbelieve the recovery, particularly when doctor has clearly opined that the
injuries on the dead body could be caused by that weapon.

- Murder trial — Circumstantial evidence —~ If the accused has not given any explanation
as regards the circumstances put to him on his examination, the same can be counted as
providing a missing link for compieting the chain of circumstances. 311 (iii) 481
& (iv)

Section 386 — appeal against acquittal — Where there are compelling circumstances and
the impugned judgment is found to be perverse, the appeliate Court is justified in inter-
fering in interfering with the judgment. : 306 (i) 468

Section 482 — Adverse remarks - A Judge of the Superior Court however, strongly he
may feel about the unmerited and fallacious order passed by a member of subordinate
judiciary, is required to maintain sobriety, calmness, dispassionate reasoning and poised

restraint. . 307 472
CRIMINAL TRIAL

See Sections 8, 25, 27, 32 (1) and 106 of the Evidence Act, 1872 312 483

See Sections 302 and 376(2) (f) of the Indian Penal Code, 1860 T 324 498

See Section 302 r/w/s 34 of the Indian Penal Code, 1860, Sections 9, 24, 27 & 114, lIl. (A)
of the Evidence Act, 1872 and Section 313 of the Criminal Procedure Code, 1973

323 494
EVIDENCE ACT, 1872

Section 3 ~ Appreciation of evidence — Sterling witness is a witness is of very high
quality and caliber and whose version is unassailable and acceptable on its face value
- Qualities of such a witness restated. 308 473
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ACT/ TOPIC NOTE PAGE
NO. NO.

Section 3 - Evidence of hostile witness - It is settled legal position that evidence of such
~ Witness cannot be rejected in toto or treated as effaced or washed off the record altogether
but the same can be accepted to the extent, their version is found to be dependable on a
careful scrutiny thereof.
- Appreciation of evidence - If the maxim falsus in uno falsus in omnibus is applied in all
case, it is to be feared that criminal justice system would come to a dead stop.
- Reasonable doubt is a fair doubt based upon reason and common sense. It is not an
imaginary, trivial or merely possible or fanciful doubt. 306 {ii),(iii) 468
& (iv)
Section 3 — Appreciation of evidence — In matrimonial disputes, family members, relatives,
friends and neighbours are the most natural witnesses. It would not be appropriate to
expect outsiders to come and depose. 309 (i) 474
Sections 3 and 8 — Murder trial — Evidence of solitary witness who is brother of deceased,
found worthy of credence and also corroborated by medical evidence, recovery of weapon,
FSL report etc. — Conviction proper. 310 (i) 478
Section 3, 24 and 27 - Last seen together — Where duration between last seen and recov-
ery of dead body is not long, the evidence should not be disbelieved 311 (i) 481
Sections 8, 25, 27, 32 (1) and 106 - The confession made to the police that would
implicate the accused himself is barred by Section 25 but other part of the statement not
relating to the crime would be admissible under Section 8.
- Dying declaration — Capability of making — Where physical capability of maker of dying
declaration to speak is not ruled out, the declaration may be accepted.
- Burden of proving plea of alibi lies upon the accused.
- The conclusion in DNA test report that accused was biological father of foetus carried by
the deceased, is a relevant circumstance to prove guilt of the accused. 312 483
Sections 9, 24, 27 & 114, lIl. (a) - Failure of accused to explain existence of his finger
prints on the scene of crime, points to his involvement in crime.
- Discovery of weapons of offence and recovery of stolen property at the instance of the
accused would form valid and admissible evidence.
- History given to the doctor at the time of treatment would not be strictly an extra judicial
confession, but would be a relevant piece of evidence, as these documents had been
prepared by doctor in the normal course of business.
- Delay in holding identification parade per se cannot be fatal.
-Test identification parade — Publication of photograph of accused in newspaper, months
prior to the holding of identification parade is inconsequential as would have lost its
effect on the minds of the witnesses. 323 (ii), (iv), 494
(v) &(vi)
Sections 25 and 27 - Statement of the accused leading to the recovery of dead body
was made while he was in custody is a fact, which is admissible in evidence under
Section 27 of the Evidence Act. 313 486
Section 32 - Dying declaration — Normally the courts attach the intrinsic value of
truthfulness to such statement if it has been made voluntarily, is reliable and is not an
attempt by the deceased to cover up the truth or falsely implicate a person, more so, if
corroborating circumstances are present.
- Multiple contradictory dying declarations - Apprematlon of - Factors to be considered.
314* 487
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- ACT/ TOPIC NOTE PAGE

NO. NO.
Section 32 - Oral dying declaration is an exce tion of ru! i issibili
v p rule of inadmissibility of hearsay
- Wh_ere there exist cogent, reliable and credible evidence against one accused, mere
acquittal of other accused will not affect the prosecution’s case. 302 (ii) 461
& (ili)
Sections 53 and 54 — See Section 376 of the Indian Penal Code, 1860 328 (i) 505
& (ii)

Sect'ion 58 — Admissions in pleadings made by the parties or their agents at or before the
hearing of the case, stand on a higher footing than evidentiary admissions. - Value
explained. 315 487

Section 65 - lllegible photocopy of a fax notice can not be allowed to be taken on record
as secondary evidence. 316" 488

Section 67 — Exhibiting a document in Court does not amount of proof of its contents -
Law explained. 317+ 489

Section 73 — Where the executing court has disputed and admitted signatures before it
it has power to compare the signatures on the documents filed before it under s. 73 of
Evidence Act. : 287 437
Section 106 — See Sections 302 and 376(2) (f) of the Indian Penal Code, 1860

324 498
Section 119 - If a deaf and dumb witness is able to read and write, it is most desirable to
adopt that method being more satisfactory than any sign language.
- A deaf and dumb person is a competent witness in light of Section 119 of the Evidence
Act.
The purpose of administering of an oath - Law explained - The omission does not invalidate

evidence. 318 489
EASEMENTS ACT, 1882
Section 52 - See Section 105 of the Transfer of Property Act, 1881 349 548

FAMILY COURTS ACT, 1984
Sections 7, 8 and 20 — The Family Court has exclusive jurisdiction to try a Suit filed in
respect of propenrties of parties to a marriage. A suit for return of Stridhan against the husband
and his family members is maintainable before the Family Court. 319 490

HINDU LAW

Presumption of joint property — There is no presumption that joint family possess a joint
property; it is for the person who claims it to prove that the property was purchased from
the funds of HUF. 320" 491

HINDU MARRIAGE ACT, 1955
Sections 13 (i) (i-a) and 25 — Assessment of mental cruelty? Law explained.

- Whether in a divorce petition, on the ground of crueity, subsequent events can be
looked into? Held, Yes '
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ACT/ TOPIC - NOTE PAGE

NO. NO.
- At the time of fixing permanent alimony, amount paid by virtue of interim order should
not be deducted 309 (ii),(iii) 474
& (iv)

HINDU SUCCESSION ACT, 1956

Section 14 ~ Succession — Son died issueless during the lifetime of his father — Father
died prior to commencement of Act, 1956 — Provisions of Act, 1956 would not apply —
Share of deceased son would devolve on his father 321 491

INDIAN PENAL CODE, 1860

Section 120 B - Criminal conspiracy — Where the accused was charged with an offence
u/s 302 r/w s. 120 B, no separate charge would be required u/s 302 r/w/s 34 I.P.C.

— Once the court finds an accused guilty of Section 120 B, where the accused had
conspired to commit an offence and actually committed the offence with other accused,
they all shall individually be punishable for the offence for which such conspiracy was
hatched. 300 (i) 457

Section 279 - Rash and negligent driving should be examined in the light of attendant
circumstances — Only driving speedily is not but the manner of driving is determinative
factor.

Res ipsa loquitur — This doctrine is applicable to motor accident cases provided the
attendant circumstances and the basic facts are proved. 322 492

Section 302 r/w/s 34 —circumstantial evidence - Each circumstance must be proved like
any other fact which will, upon their composite reading, completely demonstrate how

and by whom the offence had been committed. 323 (i) 494
Section 302 - Motive — Existence of motive for committing a crime is not an absolute
requirement of iaw but is always a relevant factor. 310 (ii) 478

Section 302 - Extra judicial confession — If it is made voluntarily, inspires confidence and
by no means tainted, should not be disbelieved on the ground of delay or relationship of
witness 311 (i) 481

Section 302/149 — Every variation or discrepancy in statement of an injured witness
cannot belie case of prosecution per se.

- Common object to murder is manifest where all accused persons hid themselves in
field and suddenly appeared at the place of occurrence and assaulted the deceased.

301 459

Sections 302 and 376(2) (f) — Rape and murder trial — Incriminating circumstances
against accused enumerated by Trial Court — Conviction confirmed

- Examination of accused — It is the duty of accused to explain incriminating circumstances
proved against him.

- Keeping silent and not furnishing any explanation for such circumstance is an additional
link in the chain of circumstances. ’

- Rape and murder of minor by father — Principles of awarding death sentence reiterated
324 498
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NO. NO.

Sections 304-A and 304 Part Il - Drunken driving - Breath Analyzer Test can be appli-
cable only when person is driving or attempting to drive vehicle. It cannot be applied
when driver has fled away from place of occurrence 325 (i) 500

Section 304-B - Where persistent demand of dowry has been proved by evidence of
relatives of deceased however, in her letter she did not mention about dowry but mentioned
ill treatment and cruelty, evidence has to be appreciated in its entirety.

- Where the offence was committed in brutal manner for satisfaction of dowry demands
and accused takes the false defence of accidental death, it is a fit case for awarding life
imprisonment 327 504
Section 304-B - Unnatural death within 2% years of marriage — Deceased was harassed
for dowry by the accused husband 2 days prior to the incident — It is difficult to imagine a
more proximate link.. 326 503
Section 376 - Conviction can be based upon solitary testimony of the rape victim if it
lends assurance of her version.

- Whether in a case of rape, the prosecutrix is of easy virtue/unchaste woman itself is a
determinative factor? Held, No — The Court is required to adjudicate whether the accused
committed rape on the prosecutrix on the occasion complained of 328 505

INTEREST ON DELAYED PAYMENTS TO SMALL SCALE AND
ANCILLARY INDUSTRIAL UNDERTAKINGS ACT, 1993
Section 6 — The supplier may also file a suit only for higher rate of interest on delayed

payment made by the buyer as a new vested right to claim a higher claim of interest as
prescribed under the Act of 1993 accrues to the supplier 329+ 507

LAND ACQUISITION ACT, 1894

Sections 4 and 6 — Civil Court has no jurisdiction to entertain a suit to challenge the
acquisition after the award was rendered.

- Civil Court also has no jurisdiction to go into the question of validity or legality of the
notification under Section 4 and declaration under Section 6 of the Land Acquisition Act

330 507

Sections 23 and 28 — Where there are several exemplars, sale transactions with reference
to similar lands, one with the highest of exemplars should be accepted provided that it is
a bonafide one.

- It is undesirable to take an average of various sale deeds placed before the Courts for
fixing fair compensation

- The land owner is entitled to get interest on the aggregate compensation including

solatium and additional market value 331 508
Sections 23 and 54 - Factors for fixing market value of acquired land stated.
332 509

LAND REVENUE CODE, 1959 (M.P.)
Section 190 — See Section 53-A of the Transfer of Property Act, 1882 276 423
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NO. NO.

LEGAL SERVICES AUTHORITIES ACT, 1987

Section 22-A(b), 22-C(8) and 22-D - Permanent Lok Adalat — Under this scheme the
litigation concerning public utility services is sought to be nipped in the bud by first
affording the parties to such dispute and opportunity to settle their dispute through the
endeavours of the Permanent Lok Adalat.

- Award passed is final — No appeal is provided - aggrieved party can approach the High
Court under Article 226/227. 333 515

LIMITATION ACT, 1963

Section 21 - Substitution of parties — Where a new plaintiff or defendant is subsiituted,
the suit shall, as regards that pary, be deemed to have been instituted when he was so
made a party 334 520

MOTOR VEHICLES ACT, 1988

Section 168 ~ Permanent disablement — Amount under the Head of loss of earning
capacity is distinct from pain and suffering, loss of enjoyment of life or medical expenses
- Future medical expenses should also be considered. 335 522

Sections 185, 203 and 205 - Death by rash/negligent act or culpable homicide ~ Accused
driving car at high speed in inebriated state and without licence — Mowing down six
persons standing on road in wee hours — Not stopping to render help to such injured
persons, causing their death — Accused though no intending to cause death - Shall be
deemed to have knowledge that his act may result in death. 325 (i) 500

Section 168 — Where the victim is self employed or is engaged on fixed wages, it would
be reasonable to expect that a person his income will grow by 30% over a period of time.

- Decease earning Rs. 1,500 per month and having a family consisting of five persons —
Held, such deceased, at best spent 1/10th of his income on himself.

- Major son does not cease to be a dependant unless he has some source of income

336 524
MUSLIM LAW
See Section 17 of the Registration Act, 1908 & Section 54 of the Transfer of Property
Act, 1882 343 537

N.D.P.S. ACT, 1985

Section 52-A - To ensure the quantities of narcotic drugs and psychotropic substances
seized by the police and other agencies do not go back into circulation on account of
neglect or apathy, necessary direction to collect information from the concerned agencies
issued 338 526

NATIONAL GREEN TRIBUNAL ACT, 2010 (NGT ACT, 2010)

Sections 14, 29, 30 and 38 - Bhopal gas disaster — Cases relating to gas disaster and
raising environmental issues whether filed before or after enforcement of NGT Act, 2010
are advised/directed to be transferred to National Green Tribunal from all Courts.

337 526
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ACT/ TOPIC NOTE PAGE
NO. NO.

NEGOTIABLE INSTRUMENTS ACT, 1881

Sections 141 and 142 — Complaint by Company — If the payee is a Company, the complaint
should be filed in the name of Company - A Company can be represented by an employee
or even by a non-employee authorized and empowered to represent the company.
339* 532
PREVENTION OF CORRUPTION ACT, 1988
Sections 7 and 13 — Mere recovery of tainted money is not sufficient to prove the guilt but
burden lies on appellant to establish that money was accepted other than as reward.
- Trap case — Presence of a shadow witness in the Trap Party is desirable but not obligatory.
340 532
Sections 7, 13 and 20 - It is obligatory upon the Court to apply the presumption under
Section 20 to each and every case brought under Section 7, however, the presumption is

rebuttable.
- Bribe money recovered from appellant’s possession by raiding party — Demand and
acceptance proved — Conviction proper 341 (i) 534

& (i)
PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005
Section 1 (3) and 3 -The Act has no retrospective effect — As the Act enforced from

26th October, 2006, incidents of cruelty occurred before the date are not covered by the
Act. (Kindly see V. Bhanot vs. Savita Bhanot, 2012 AIRSCW 1515) 342 536

REGISTRATION ACT, 1908
Section 17 — Hiba-bil-iwaz — is a gift for consideration — In reality it is a sale and where the
value of the property is more than Rs. 100/- it must be effected by a registered instrument.

- In order to ascertain the nature of a document, intention of the parties has to be seen
and the document has to be read as a whole. 343 537

Section 17 — See Section 105 of the Transfer of Property Act, 1882. 350 551
SPECIFIC RELIEF ACT, 1963

Section 16 — See Order 1 Rule 10 of the Civil Procedure Code, 1908. 280 427

Sections 16 (¢) and 20 ~ Readiness and willingness — Cannot be challenged merely on

the ground of absence of specific pleading about continued readiness-and willingness and
availability of funds. — Attendant circumstances have to be kept in mind. 344 539

- Section 20 (2) (b) — Whether denial of grant of specific performance on ground of
hardship is justified where defendant had not taken any such defence and such issue

was also not framed? Held, No. 345~ 541
Section 34 — Where a new plaintiff or defendant is substituted, the suit shall, as regards that
party, be deemed to have been instituted when he was so made a party. 334 520

Section 38 — Watchman, caretaker or servant employed to look after the property can
never acquire interest in the property irrespective of his long possession.

- importance of proper framing of issues restated.

- Judicial proceedings - it is the bounden obligation of the Court to neutralize any unjust
and/or undeserved benefit or advantage obtained by abusing the judicial process.

346 (i), (ii)
& (iv) 541
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STAMP ACT, 1899

Article 45 (d) of Schedule 1 - [As amended by Stamp (M.P. Amendment) Act, 2002] —
Fixing of different rates of duty as introduced by Stamp (M.P. Amendment) Article, 2002 —
held, constitutionally valid. 347 544

SUITS VALUATION ACT, 1887

Section 8 — Suit for declaration of gift deed to be void — Plaintiff is not party to the
document — No ad valorem Court fee is required — Plaintiff is not required to value the suit
as per valuation of the document. 348 547

TRANSFER OF PROPERTY ACT, 1882

Section 53-A - A co-owner can file a suit for recovery of property from a person in
wrongful possession and that such a suit is regarded as one on behalf of all the co-

owners

- Part performance, condition precedent for applicability of doctrine of — Law discussed.
276 423

Section 54 - See Section 17 of the Registration Act, 1908 343 537

Section 105 — An agreement between the parties in which certain terms of tenancy were
defined and described is not a lease deed so it does not require registration.

350 551
Section 105 — Determination of lease or licence explained 349 548

URBAN LAND CEILING ACT, 1976

Section 10 (5) — Service on minor grandson of noticee is no service in eyes of law,
however, such defect can be ignored, if it is shown that he was aware of the proceedings
of taking possession and only because of this {apse, the entire action can not to held to
be vitiated.

- Non-communication of interim order — Unless and until the prohibitory order is brought
to the knowledge of the executing authority, it can not be said that act done by the said
authority is a nullity 351* 552

WAKF ACT, 1995

Sections 3, 4, 13, 14, 43 & 112 - Distinction between a Muslims wakfs and trusts created
by Muslims — Management of wakf properties registered as trust property — the wakf

Properties are dedicated to God and the “wakif” and dedicator does not retain any title
over the wakf properties. As far as trusts are concern the properties are not vested in God

— Legal position explained 352 553
PART-IV
(IMPORTANT CENTRAL/STATE ACTS & AMENDMENTS)
1. Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) 27

(Amendment) Rules, 2011
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FROM THE PEN OF THE EDITOR

Manohar Mamtani
Director, JOTRI
Esteemed Readers!

Thig is the last but one issue of this year and once again | have an
opportunity pf _sharing my views with you all having nexus with Justice Delivery
System. This issue is delayed due to some administrative reasons but mainly

due to continuous muiti-dimensional training programmes at the Institutional
and regional levels.

Recently, the Apex Court has reminded us the qualities and duties of a
Judge and expressed:

“The office that a Judge holds is an office of public trust. A
Judge must be a person of impeccable integrity and
unimpeachable independence. He must be honest to the
core with high moral values. When a litigant enters the
courtroom, he must feel secured that the Judge before
whom his matter has come, would deliver justice impartially
and uninfluenced by any consideration. The standard of
conduct expected of a Judge is much higher than an
ordinary man. This is no excuse that since the standards in
the society have fallen, the Judges who are drawn from
the society cannot be expected to have high standards and
ethical firmness required of a Judge. A Judge, like Caesar’s
wife, must be above suspicion. The credibility of the judicial
system is dependent upon the Judges who man it. For a
democracy to thrive and rule of law to survive, justice system
and the judicial process have to be strong and every Judge
must discharge his judicial functions with integrity,
impartiality and intellectual honesty.” .

— Hon’ble Mr. Justice R.M. Lodha, Judge, Supreme Court
of India in R.C. Chandel v. High Court of M.P. & Anr., AIR
2012 SC 2962

In another judgment, the highest Court of the country has held:

“The object of “fair trial” the Court should leave no stone
unturned to do justice and protect the interest of the society
as well. The Courts do not merely discharge the function
to ensure that no innocent man is punished, but also that a
guilty man does not escape. Both are public duties of the
judge. During the course of the trial, the learned Presiding
Judge is expected to work objectively and in a correct
perspective. Where the prosecution attempts to misdirect
the trial on the basis of a perfunctory or designedly defective
investigation, there the Court is to be deeply cautious and
ensure that despite such an attempt, the determinative
process is not sub-served.”
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- Hon’ble Mr. Justice Swatanter Kumar, Judge, Supreme
Court of India in Dayal Singh & ors. v. State of Uttaranchal,
AIR 2012 SC 3046

A good Judge should do nothing from his own preference or from the prompting
of his private desire but he should pronounce according to law and justice.

Therefore, we cannot ignore our duties or take casually our duties regarding
dispensation of justice. We have to work till justice reaches upto the last man of
the society by our sincere efforts. As this issue pertains to the month of October,
it will be relevant to quote one of the last notes left behind by the Father of our
Nation, Mahatma Gandhi in the year 1948 expressing his deepest social thought:

“I will give you a talisman. Whenever you are in doubt, or
when the self becomes too much with you, apply the
following test. Recall the face of the poorest and the weakest
man (woman) whom you may have seen, and ask yourself,
if the step you contemplate is going to be of any use to him
(her), will he (she) gain anything by it? Will it restore him
(her) to a control over his (her) own life and destiny? In
other works, will it lead to swaraj (freedom) for the hungry
and spiritually starving millions?

Then you will find your doubts and your self melt away.”
— Source: Mahatma Gandhi [Last Phase, Vol. II (1958), P. 65]

Before concluding this month’s Editorial, let me give you a glimpse of the
activities of the Institute in the months of September and October. The Institute
conducted training on Application of Information and Communication Technology
to District Judiciary from 10.09.2012 to 14.09.2012, Refresher Course training to
the sixth Batch of Civil Judges Class Il of 2008 from 17.09.2012 to 22.09.2012.

Apart from these trainings, the Institute under the approved Scheme of
Grant-in-Aid provided under the recommendations of the Xlll Finance
Commission, conducted Regional Training Progammes on Negotiable Instruments
Act, 1881 at Rewa and Protection of Women from Domestic Violence Act, 2005 at
Betul as well as Specialised Trainings at State Medico-legal Institute, Bhopal and
State Forensic Science Laboratory, Sagar. in addition to that, the Institute also -
conducted two days’ Colloquium on - Prevention of Corruption Act, 1988 which
was conceived and designed for the Higher Judicial Services presiding over the
Special Courts constituted under this Act and also one day Training programme
on Juvenile Justice (Care & Protection of Children) Act, 2000 for the Principal
Magistrates and Members of the Juvenile Justice Boards.

In this Journal, Part | and Part |l contains important Articles on bi-monthly
topics as well as judicial pronouncements of Hon'ble the Supreme Court and
our High Court.

| hope that this issue will help to enhance our legal acumen.
°
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WELCOME TO HON'BLE THE CHIEF
JUSTICE SHRI SHARAD ARVIND BOBDE

Hon’ble Shri Justice Sharad Arvind Bobde has been
| appointed as the Chief Justice of High Court of Madhya
Pradesh.

His Lordship was born on 24" April, 1956 at Nagpur
and passed Higher Secondary School Examination from
SFS School, Nagpur in 1972 and obtained Bachelors

Degree of Arts from SF'S College in 1975 and Law Degree
from Nagpur University in 1978.

His Lordship was enrolled as an Advocate with the Bar Council of
Maharashtra on 13" September, 1978 and practiced at the Nagpur Bench of
Bombay High Court for over 21 years. His Lordship had also practised in
the Supreme Court of India and was designated as Senior Advocate in 1998.

His Lordship is a keen sportsman and has special interest in Tennis and
had played tennis representing University College of Law which won the
Intercollegiate Championship. His Lordship has also played for Nagpur
University in the All India Inter-Universities Tournament.

His Lordship was elevated to the Bench of Bombay High Court on
29" of April, 2000 as Additional Judge and thereafter, as permanent Judge
on 29" of April, 2002,

After rendering more than ten years of valuable services as a Judge in
the High Court of Maharashtra, His Lordship was appointed as Chief
Justice of High Court of Madhya Pradesh and was administered oath of
office by the Governor of M.P. on 16" October, 2012 in an impressive
ceremony organized at Raj Bhavan, Bhopal. His Lordship was accorded
welcome ovation on 17" October, 2012 in the Conference Hall of South
Block of the High Court of Madhya Pradesh, Jabalpur: ’

We on behalf of JOTI Journal welcome His Lordship and wish him a
healthy, happy and a successful tenure.

[




FAREWELL TO HON’BLE THE ACTING CHIEF JUSTICE
SHRI SUSHIL HARKAULI

Hon’ble Shri Justice Sushil Harkauli who served as
Acting Chief Justice of High Court of Madhya Pradesh
has been transferred to the Allahabad High Court.

Born on 2nd August, 1951. Was enrolled as an
Advocate with the State Bar Council of Allahabad in 1976
after completing Law Graduation from the Allahabad

High Court and worked mainly in civil, constitutional,
company, testamentary, matrimonial, arbitration and criminal sides.
Elevated to the Bench of High Court of Allahabad as Permanent Judge on
Sth February, 1999.

As a Judge of Allahabad High Court delivered landmark judgments in
cases relating to Trade Tax Act, Wealth Tax Act, Income Tax Act and other
Statutes including Criminal Law.

Was transferred to Jharkhand High Court on Ist July, 2009. Was also
Executive Chairman of Jharkhand State Legal Services Authority. In His
Lordship s 12 years of Judgeship, acquired rich judicial and administrative
experience. His Lordship was transferred to the High Court of Madhya
Pradesh and took oath on 8th April, 2011 and was Administrative Judge.
On transfer of Hon'ble the then Chief Justice Shri Syed Rafat Alam, His
Lordship became the Acting Chief Justice of High Court of Madhya Pradesh
from 8th August, 2011.

On transfer to Allahabad High Court, His Lordship was accorded
Jfarewell ovation at the South Block of High Court of Madhya Pradesh on
11th October, 2012

We, on behalf of JOTI Journal wish his Lordship a healthy, happy and
successful tenure.
[



HON’BLE SHRI JUSTICE S.C. SINHO DEMITS OFFICE

Hon'’ble Shri Justice S.C. Sinho demitted office on
20.08.2012 on His Lordship s attaining superannuation.
Was born on 20.08.1950. Joined Judicial Service as Civil
Judge Class I on 20.06.1975. Was promoted to the post of
Additional District Judge on 22.06.1989. Worked as
Registrar in Arbitration Tribunal, Bhopal from
08.09.1992. Worked as District and Sessions Judge in
Satna and Indore. Also worked as Registrar (Vigilance),
High Court of M.P. from 31.03.2005 to May, 2005. Was Registrar General,
High Court of M.P, Jabalpur prior to his elevation. Took oath as Additional
Judge, High Court of Madhya Pradesh on 15.05.2006 and as permanent
Judgeon 15.01.2009.

We on behalf of JOTI Journal wish His Lordship a healthy, happy and
prosperous life.

When Mahatma Gandhi appeared for the London Matriculation
Examination, there appeared a question on general knowledge
whichwas: “What is more golden than gold?”

Gandhiji wrote in reply: “Truth”




TRAINING PROGRAMMES CONDUCTED BY THE INSTITUTE UNDER
THE APPROVED SCHEMES FOR UTILIZATION OF GRANT-IN-AID
RECOMMENDED BY THE XII FINANCE COMMISSION

Colloguium on - Prevention of Corruption Act, 1988
(6th & 7th October, 2012 at JOTRI, Jabalpur)

Specialised Training Programme on
Cyber Law & Computer Forensics for Judges of HJS Cadre
(08.10.2012 to 10.10.2012 at C.B.I. Academy, Ghaziabad)



PART - 1

fufae uforan wfear, 1908 @ amdwr 23 fraw 1 v @ sl
UESRI & gEATIRYT gfed ARy 23 Fraw 1 @ 3l arel @
JTEYYT U4 IRATT 9 Gefora fafy o e
=a1f& srferer T
f&rer QarE, o=, eTTe vd 9ot

ﬁﬁmmmﬁ@m%ﬁsﬁfﬁﬁﬂﬁwﬁﬁaﬁaﬂs‘aﬁw f&a g o™ we™
el Bl Sl I8 T8I ST & (invito beneficium nondatur) | ST 23 P 1 WA,
® AE B JRET 3R WD IRAM & Iuser war Yy Rigfa w smRa @ g &
YATERYT I IAD URIANT & SUGEH T FH & SAfhT ag & UeATe’o] & SUSY arg
@ IR & UGl | {B A aF A0S @MU | AfbA A BT S g g9
2| AYLH g1 915 B TATERl $) Y @ aR ¥ AR v

HTKEFTTG!TIE'{“T —

e 23 | 1 (3) WA S AR &l AT HT T8 FAE 8 ST 8
fh —

@ o &0 ueles R $ HRT A 8 SR, serar

@) g 3 Ryg-a=g 1 39 & 9N B o) 717 9% GRea w9 B fol 9

DI AT HIH B T AR § |

a8l 98 W feeHl ©R 52 g8 die |93, ara) & U9 918 9 Rwg—awg a1 9
% QR 9FT & Heg H 797 a5 GRIA IR &7 T[0T 79d g U9 918 | AT I@ D WA
T &/ T BT TR PR Bl IS < TS |

ey 23 A 1 (4) (&) EdE Ekaﬁwwwmﬁmﬁwaﬁﬁﬁem
@ f97 arg & AT T T 9T W YRATEd Y ol &, I8 98 W0 @9 & ford St v &
Wa@ﬁvﬁaﬁeﬁ?ag@ﬁw—aﬁmaﬁz%@ma%aﬁﬁaﬁéww
AReIT B | FaTRa & |

I IUEY F Tg WE § B! a4) ] SR F a8 Bl TITgd X Ghal & —

YA — TS B T 9,

fgda — ~me & o gen & faem)

IR B 3T A 1S BT YR PR B ford IW el ad a1 AT 70 |
HTY TF YR JATT Tefie FfE S SR A8 ST G 897 a1 3 G JER HoE
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BT =RT | Af ST ST AR A7 S § $IE T MR AN e &1 o) =rrerd arg
S YATERT Bl S el & Feell |

ITAT $ AT P 477 915 a9 o @ ford SR SeailRad R AT BE I
IR HIS[G B B A& & & 31 are & gRT 377 17 & <1ar 9799 oF BT e
UK PR T AT B ATd] B §RT Ia T H 3MISH U R R I15 fAfdd vU J
I BT AT form rar B

TSI &1 AT | a1 a9 o g I & AT S 371 arg amod o 2g
3MaE WbR 8 S W I e aRoms # A aftr 8 | T&t ardt =marerg Y 1T
W a1 A9 o & 981 98 uRar I & ol w0 g2 9 9 Rve-awg o a9 @
A | 1 IHD N7 & Hee H 7T 18 YR DI D ford T@as &l 8 i SHD g
I 918 @ @ ford AT d1% U A1 O Wahell & e 918 2g® Scd A 81 & fadid
Qa1 grar fafgq sremafyr § 2

99 [Audd Ife ard) 3 e e @ argen @ 397 amuw foran & A 98 S9 arg
&1 fova—ax] 31 99 a5 & A 917 & gR A 747 are ARYT R | yara & S
g 37T I A8 TP W AT IAT TR 781 IR Gl © |
yrefie Ffe @ are Rwd g=r —

areer 23 479 1 (3) (@) MW, & wefte Ffe &1 aRaifa w18t far mar & ofds
IAHT AT IE JE A 8 A1 918 B U9 (Form) | W Bl © AR I8 ORI 9
Hafrd &1 & g9 Ay | < gid Fofl of a1 7§ B AT [3%g €T ATl B o
I uSe, U.IAIE I 1972 YOIRTd 63, WlHel ¥y fawg wiare Rravrdf! v,
vaTg AR, 2009 T 12, wdE WIE fA%g TEHIT T, TIHIZ.3TT. 1964 0.9. 8
(S1d1) saddAa B |

T & faeg uga are # 9T 80 WAL & sicla Aifew &1 3T v wreiue
3 2 39 ey # = g affbee Jifbav A6 Fwd! 93 TITE3IR 1970
ST 239 ITAHHT R |

qE # ATRS GTBRI BT A THe (S Tl & 59 day § =g geid
fawer o T fawg AR d Rrasr, 2008 (1) v W.5.3”. 177 VT @Iq faeg
Ydas BIINTE, VTR 1986 ST 1 JAABAY ¥ | HINERY BH T yuoiige
BT I U g @F ¥ weiie Ffe w8 A Ty ¥
I g HIROT —

3 9Ot HRT B AT 3w 23 w1 WA A oy w9 fn man @ vt
PRI & D Y4 Y A "G HEQAYU! & Ol I§ W BT & & 37y ggied HRoy
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Ul Ffe & 31eFT € B Al T B R R atfnnas, R weeeR ar s sy
@ FfC B PR a1g Rt B & a8 Ritherar T A B 3R T A 3T BROT A B FHA
& &1 uRRefE! % =amarers @ gR1 g@vr @ a2t sk TRRURE & R =g @
IR B YT DA B ford) A Y 1% B FeATeRer @Y AR & O W) & 39 WHR
I YA HRYT BT 3Fef Baer WTHE Ffe T A1 IS FHF FROT a6 Wfda & far
T W §6 WY A WA gl J99qT favg Hawn, v 1969 A 141
FAAHAT B | -

TS 1 fAShrae &g wufat siavor siftifam @ sfta s gan a1e A Tw wae gan
Y ITe v R e @ Suey oy B 08§ o are dw e @) orgAfy
& WY FeTERY B S BROT A AT TN BAG G g JHIOV FNIT Agar
fawg 3raq &yt feifids, varg s, 2006 Ferdear 204 |

IR & <o § Y e gre B yHil s @ R sty B, oy yafw
BROT T HAT AT FTABE A TR P, F7 I v Awg va. v oy,
U.3IT3.31TV. 1983 HLTH 160 |

3ifer % B S W A1E F T T FHIRA HIA BT AIST FRAFHA B W g
a1 N I G BRON TE AT AT A BT TG geid &l FINrIorEr
fAwg TRIIYIYT, Q3T IR 1971 HRY 334

Uh 9 e ard) B9 W —

TE1 U 9 ifde cfda ardY 31 2Rd | arg A ueeR B @ 99 Rafy ¥ daw
TS q1E) AT S99 | [ aE) I AT Y FAfy B 31 ot arg A1 uw g6 9 A
qd BT 915 IIIH 81 of FPHd 30D o1l 3G T B FEAly aedsd & O b ey
23 g 1 (5) A A & we B

P A Afe ufaard 9 W —

amer 23 e 1 ¥ o i vy A8 R 5 wTet ve @ et wfyard) &) 9w 6B
gfardiTT & g g 9199 o § = URIarerTor 3 e 3avdd Bl | 3 ardy
ID! FWIIAR FYB ARG & Aeg a8 999 o FaHdl © AR Fo ATarinm &
freg arg M OIRY k@ HHaT B

AfeT afe arg age o1 faror & 8 aaar 81 99 Rafd 7 ard) | ufdardor
% fIeg 918 U9 daR A @ fIwg ORI A8 Y@ waar sifa et 5 fia 9 e
&1 v F97 9 ¥ 7 1F T F4 wRard @ feg {53 S @ smen @), faarg
& gof 7 gardt FRTaRer & o aem i) e iR & &g o wftrardiror
JMEALTHAT B TAT AT TGP DT ARIATCRT B AR YAG—YAF TP IHDT [*RTBRT
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 foar o wawar 8 su Refy # a1 & W a1q arg o @ I Y gfyardhTer @ -
fovg 99 SR Y@ e |

IS grar <7 e § S T € R smarl 9 i —arenT BT o wadn
& a8l a1t U wifier WeH e I @ A @) Bie WAl § 39 wag ¥ = g
Aerrer Yiimead BIRfea AT v i 313U g vferivg, vang are
1989 UW. ). 818 JTTHNY T |

el ard) aasd g1 yfafafer w@wy &1 arg 8 —

I IS B WHS H 918 BT WA qT§ T B gRT fbar orar & 99 arwer
# IR gfafRr vy @ arel 3 ff arg fF a7 918 &7 Harer ae arel e arel @ g
AT B R a1 a1 G foram S Awar e 23 W 1 WMA. ¥ 39 ey F we
gTaeT= e € R G Wee ® 9 91 @ R B IR H ¥ JeareRy & gr ¥ 78 @
AAfp1 srgawen @ fBdl o1 GReTvT AT e a6 <1 § 6 & ufafaf e @ 99
% A & $1 WRE FRA1 W TS FT SIS 8 3 MRy 32 47w 7 3k amew
1w 8 WA, & yrger=l ST MY WA §A 8l 9181 Hagwd B A1 A w@wy
T a% & 98 91 B YATERY @ Y4 ~A7arerd Sl Al aeds el © |

a1 &1 IR|ATT —

amee 23 AW 1 (1) A, B AR arc AR B I & gga & f w9y
) TRIETERTOr 7 T 9 el & e or ATe 1 ARSI A1 A 91 B A
H1 IRETT FR FH

A1 S8t 1) 3EawF © A1 RPparac € gef e & Agafa @ 41 arg &1
a1 @ B AN I o1 aRea T A 1 Awar Wy § e are B @ ey
T3 3R e’ BT T U odx & URIATT 31 gAfd <d B |
a7 <raT A9 R BT B Awed e T 8 3R T & ey 39 e &Y I |
Hepar 2 ey 23 e 1 () @) T @ yrau= 2 59 IR F |We F)
I AT -~

e 23 79 1 (3) WA AL B TR AT € &S FeATERYI BT AT WHR
FRA I FB T W JRRINT = Fovan & R TiisRIsTs @4 38T R 3 a6 4
B Hadl & 3R VY ol Y g afe e o6 Al & 3R giaget e @ AR ard) uRegy
37GT 7€} PRl & T4 T G GRS B} GHAT & 3 W A W1 GG HIBT ZIST
FTA Aeg YRF Ta—< BT TRFT, Y3537, 1986 TH.H!. 1009 JFaAHT T |
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fraf== ﬂil?ﬁ qet —

1958 TH. ). 698 1 =g HFTOT A dre H g wRymiRe frar war & 5 ey 23 Ao
1 AN, & grgur Fafas afysret § arg 78 89 ¥ @ifs 3 Rae o afas 3
wAT faare & g § afew s ¢ @fdmal o fRa oo @ ¥

1 g AT T fawg ve. wrg, vang . 1963 UE.H). 1566 B ATl
# fated afueT & feg adid @ ame ¥ anfiemeft @ arfiet a9 o @7 S
BFT UTIT AT o7 |

FAH HHA —

=M I YT G [6G J9E HAR, 2006 (4) v9.H.9.. 603 F Ug
IR fban T R T s 23 e 1 AW, B siefa 7d= wom afieT sy a7
q ol AT I WS § o fRdg o aiRier S verel @ 9 ) Af et iy
T = geaeft & fawg Uw fbar man @) 9'i 9 amew 23 Fgw 1 A @ R
eI BT | ,
YTEROT JAGA BT YATET —

3Mael 23 fm 1 AR, # IAERVT B ATAGT BT TATERYT PR BT UrguTd 7E
2 IfF IR e § =rarer e sfafHifRa wfdal @ d8a 31 e aug o @l
IR < WhdT @ 39 WY ¥ | g wotw §WIe T Qeg 9HT T [,
THTE. IR, 2011 TA. . 1137 JTANHNT 2 |

g g e WIggs Wigde fifids fawg o FddeEr, v.3ITg- 3R, 2006
YY1, 1260 B FTAR d1E D YITERY BT Y & 6M B 918 AT TRT 151 .
AL B TET N I BT IURT B BT & |

fawg—awg |ar 81—
e 23 fgd 1+ AL &1 goiF T T B € 99 9re # TR B W AR
! fava—avg 99 81 IR ITerd & oAy @ e are A forr man B el a1

# WA arg B fAvg—aw] T & 99 ey 23 I 1 (4) AW, F1 a5 A
BT |

AT G JoorH IT favg ST, #eT dld, T.oMTE. 3. 1970 T ¥l 987 % A
fyg-avg & W fHar T g |
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qﬁma’»‘aﬁfl—

q1q a9 o AT 915 &1 UREATT B 29 & 31y W gRT 11 WO, a7 ameer 2
fram 2 M. & v w78 A R 39 ARy B foF 78 W T L o
vt wecadt arg # ufRen B ¥ afdta T B @ O B R gty ser 9w
TISTY [ RATTaT=Telt, T.amg 3. 2007 TH.1. 1575 % ufafea fear mar &

qrdl &1 IAfPR —

e 23 R 1 (1) A & IR G B YIERV I IRATT BT q1d) Py
ITeifdd ABR (Absolute Right) & af ar<t 71 a1k 997 7 @ IrgAfy @ fFr arg
T GI0H S TTEdl © I SHET URTTT HRAT 8T R 79 AT S qrg e B
[l fb g8 918 61 FATadT I IX A1 B 1 S AT AT T S [aeg
%4 @.41. a1 vvs HTH), CIATEIN. 1968 T 111§ = =@ HRFTOT ) o F
wftrrfea fam &

AfrT et qear & W ol @ B @ 915 § RS el mRa & T 2 W
gfaard) & et ¥ g e ka7 giom 81 13 & 99 Rl 7 @1t &1 39 e
1973 ve ¥l 643 # ufawlea fear mar 8|

79 gia W8 Jar fdwg dd wwy, (2009) 6 va.w w194 ¥ ¥z yfawfa
frar T & fF 918 B URIERY B ARER a1 F7 R SR Brm afd fueh o
P IRHR S 9 g & iR afs Rueh &1 FE AfeR = 81 7 8 79 W I
g3 fear S Savad qaran 4|

T T JoId W1 [dwg Id1 ord, 2002 (1) VA.Y1.5L3R. 303, EIN@T FHIT
fawg e, 2010 (2) va.Ua 5. 249 va el 0 39 Hey ¥ s@AIdAg B |

fadia 9 991 A B dIC TATERYT AAEH —

T gia 35t FAN gorsd© faweg gl wra, (2008) 5 va.H.H). 58
& Ael A fgdig 91g IR B B 918 18 B YATENVT BT 39S U9 faar war o 78
T TR B B Al B A TR gan | gg wfoarfed fBar w6 fgeh arg
A =i fbar S e |

qfRET —

amewr 23 fam 2 AAW. § FFaR v a1 S TG 18 A D AR D Wrey
Y I BT FATERYT el § I8 IRAEFT Y I S yoR areg 1 & 9191 39 §RI
TUH 918 WA el fhar T 8|
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10 G JE&II9Y e [36E G3IHIY, Cargiam. 1996 ve el 3488 ¥ T8 7q
m%mw%aﬁqﬁmaaﬁwa}ﬁmm%qﬁuﬁﬁﬂﬁmaﬁzﬁ
AR SfTaT S YHR B fbell 370 HROT & 0 o Y gAY Ue @Y TS &) Bt
TN GRT 14 (3) IRET ART S U= BT A 9o Wy ¥

AT &1 fadaifiier —

N g GATHIT [8%G TR, 2008 (2) TAH.UAS. 23 B AR
3mer 23 T 1 (3) WA, B graen & AR AT B TATERYT BN AR T e
@1 RAPRIaR & ~mrea @ o 78 smemus w8 R 5 98 WA aEly |

g g &, Ud. qufa fawg Fifeen, vang e 2000 vU.H 2132 % a1g
BT A9 AT IREATT & Faeg # U3 A5 B FRIGNT B 990 e & Fd WE
fo T & R wae ¥ wer =iy |

I G Y9V fahg dIeTadrg, 2007 (3) vA.4tva.dl 338 B amel & ardy =
31 23 4 1 (3) AW, F Teq T yd b R ¥ TR BT AU o A
AT < g T AR SR B B WA IRABR I} &) 7€ whaariee i ma e
IS 3T TR fhar mar o sfra T8 &)

39 TRE U1 3MTAEH AT A 9 aRE WeR & o @iftd o1 @ TRe aRdieR
far S anf2d |

T G AT favg YA9ary, U.31E.3IX. 1985 FTETEIS 61 S AMAa § aral
@1 q1S YGTERVT ] TG DR fbAT 771 741 <741 U B B gAY &7 Seord
e § T o I8 uRaifed fhar wan & gg g w8 fwren o wwar 5 wrelfr
IFR X & TE 7|

JHPRI & Y&AaRol & IR ¥ —

MY 23 199 1 T AAA. & sgar ol 199 1 @ el a1 gR1 a1g @
TATERvT g1 IR fFar S1ar ® iR ufardY amewr 1 @ 99 10 & )9 a1 & wu
# uglaRa fhd I & ford amdes wwar { 98t <urarery, U 3ndee W fRER av v
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PRINCIPLES, RULES AND DISCRETION INVOLVED IN CASES
RELATING TO ELECTRONIC EVIDENCES

Vidhan Maheshwari
IV Civil Judge Class-ll, Bhopal

Evidence law is a mixture of principles, rules and discretion. In today’s
society, people utilize various electronic media and computers in numerous
aspects of their lives. It would be entirely wrong to deny to the law of evidence
the advantages to be gained from new techniques and new advances of science.
With this perspective it is very important for us to understand the rules and
discretion involved with the admissibility and probative value of electronic
evidences as the topic involves technical percepts intermingled with judicial
discretion and matters of fair trial principles. The article first discusses how the
investigation must be done, which is also useful for judges to understand various
issues relating to genuineness of the electronic evidences, then it goes on to
discuss various issues relating to admisiibility and probative value of these kind
of evidences.

_ Passing of IT Act,2000 and amendments in Indian Evidence Act, 1872 and
other legislations have collectively introduced electronic evidence in Indian legal
scenario. Digital evidence or electronic evidence is any probative information
stored or transmitted in digital form that a party to a court case may use at trial.
Evidence includes any electronic records produced for the inspection of the
Court. According to Section 2 (c) of the Information Technology Act, 2000
“electronic record” means data, record or data generated, image or sound stored,
received or sent in an electronic form or micro film or computer generated micro
record. The word ‘data’ includes ‘a representation of information, knowledge
and facts’ which is either intended to be processed, is being processed or has
" been processed in a computer system or computer network or stored initially in
the memory of computer. Electronic evidence may be found in emails, digital
photographs, hard disk, databases, information exchanged through mobile,
audio or video files, ATM receipts, CCTV files, telephonic conversations, storage
media like pen drive or memory cards etc. which come into existence through
an’ electronlc device with or without human mterference

INVESTIGATION:

The nature of electronic evidence is a complex one and it demands extra
caution and care during the investigation. Cases may be sometimes won or lost
based on how well the parties perform these tasks rather than on the merits of

_the case. In United States there is a duty of the parties to preserve electronically

stored information. But the Indian law does not prescribe any such duty.
Therefore the court must always be vigilant about the conditions in which it was
recorded, the nature of custody from which the evidence is obtained and the
nature in which it must be preserved.
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As to investigation the first thing to remember is the “golden rule of
electronic evidence” for investigation is — never, in any way, modify the original
media if at all possible. Thus, before any data analysis occurs, it usually makes
sense to create an exact, bit stream copy of the original storage media that
exists on the subject computer. Imaging the subject media by making a bit-for-
- bit copy of all sectors on the media is a well-established process that is commonly
performed on the hard drive level, hence often referred to as hard drive imaging,
bit stream imaging or forensic imaging.

Once imaging is completed, any good tool should generate a digital
fingerprint of the acquired media, otherwise known as a hash. A hash generation
process involves examining all of the 0's and 1's that exist across the sectors
examined. Altering a single 0 to a 1 will cause the resulting hash value to be
different. Both the original and copy of the evidence are analyzed to generate a
source and target hash. Assuming they both match, we can be confident of the
authenticity of the copied hard drive or other media.

The evidence should be stored at normal room temperature, without being
subject to any extremes of humidity and free from magnetic influence such as
radio receivers. Some computers are capable of storing internal data by use of
batteries. If the battery is allowed to become flat, internal data may be lost.

In the case of Mrs. Havovi Kersi Sethna v. Mr. Kersi Gustad Sethna, 2011
(3)MHLJ 564= 2011 (3) Cwee 356 of the Bombay High Court, which was a case
involving CD produced in a civil case the Court held that the requirement of
sealing the recorded conversation would not be applicable in this case. It has
nevertheless to be shown to be accurate and untampered with. That requirement
is of essence in a criminal case where during investigation the conversation of a
party is recorded by the investigating officer. Investigating officer in criminal
cases must seal what he has recorded and keep it safe from tampering for the
examination by the Court. Therefore, it must be remembered that during
investigation and at the pre-trial stage integrity and continuity of evidence
establishing chain of possession is of paramount importance.

PRE-TRIAL:

After investigation during the pretrial stage also the accused must be
provided with the copies of such electronic evidence which the prosecution seeks
to rely upon in compliance with Section 207 of Cr.P.C. In the case of Dharambir
v. Central Bureau of Investigation, 2008 (148) DLT 289, of the Delhi High Court,
held that hard disks being document must be given to the defence under Section
207 of CrPC. One cannot obviate the statutory requirement under Section 207(v)
of providing to the accused access to the original recording of the relevant
intercepted telephone conversation as a relied upon document.

But the court observed the judgment of the Chancery Division in England
in Darby and Co. Ltd. v. Weldon, 1991 (2) All. ER. Ch D 901 where it was pointed
out that “there was a discretion in the court to consider ‘if necessary in the light
of expert evidence, what information is or can be made available, or how far it is

JOTIJOURNAL - OCTOBER 2012- PART | ‘ - 154



necessary for there to be inspection of copying of the original document
(database) or whether the provision of printouts or hard copies is sufficient,
what safeguards should be incorporated to avoid damage to the database.”
Based on it the court ordered that it would be appropriate if, consistent with the
requirement of Section 207(v) CrPC that the accused petitioners are permitted
to listen to the original recordings of the relevant intercepted telephonic
conversations relied upon by the prosecution by having the said original
recordings played directly from the hard discs in the presence of the accused or
their representatives, their counsel and the learned Judge. The parties will be
permitted to listen to these conversations as they are played from the HDs and
make notes. It will not foreclose the right of the accused, at the stage of the trial,
for the purposes of cross- examining the witnesses of the APFSL to have access
to the hard discs.

TRIAL:

As per Section 65B of the Indian Evidence Act 1872, computer output may
be printed on paper, recorded, stored or copied in magnetic or optical media.
Electronic evidences produced before a court are generally of two types. First
is the active accessible information contained in any electronic device, which
can be assessed by the court itself. It includes files containing audio files, video
files etc. The second category includes the records that are print out or out put of
any information contained in any electronic or digital device. Different forms of
production may be appropriate for different types of electronically stored
information. For example, an email sent by the accused demanding extortion
money may be printed and produced before the court while a telephonic
conversation demanding extortion money recorded may be produced which
was copied in CD and is intended to be played before the Court.

Any electronic information stored may be original and secondary copy of
some other electronic information. But Section 65B (1) states that any information
contained in electronic record which is copied in aptical media or magnetic media
is also a document. What is relevant here is that it must be established that it is
the true copy of the information contained in original electronic record that is
also at the time of evidence and final appreciation. The rules relating to
admissibility and nature of proceedings may change depending upon the nature
of the electronic evidence led.

Before proceeding further it must be kept in mind that the admissibility of
evidence is totally distinct and separate from the weightage given to the evidence
or its probative value. The Hon’ble Apex Court has also emphasized this point
in many cases while discussing the law relating to electronic evidence.

In Bharat v. Rajeshvari, Special criminal application No. 2426 of 2008 dated
25th January, 2010, the Hon’ble Gujrat High Court observed that Section 65B of
the Act makes secondary evidence of electronic documents admissible subject
to conditions mentioned in Sub-section (2) thereof. Only upon fulfillment of those
conditions such documents can be exhibited. Even then, as rightly pointed out
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on behalf of respondent No.1, question of proof of contents of such documents
would remain open. In any case, by mere production and granting provisional
exhibit numbers, contents of the documents do not get automatically proved. It
is burden of the petitioner to prove such documents and it is for him to decide
how to discharge such burden. ‘

It is now settled that information contained in electronic or digital form is
also a document. Section 65B of the Indian Evidence Act also states that any
information contained in an electronic record which is printed on a paper, stored,
recorded or copied in optical or magnetic media produced by a computer referred
to as computer output is also deemed to be a document. After the court comes
to conclusion that the evidence forwarded is relevant to fact in issue the court
may allow the evidence only after the conditions relating to admissibility are
fulfilled. Irrespective of the type of electronic evidence led by the party, the
rules relating to their admissibility contained under Section 65A and 65B are
applicable. Section 65B (1) states that electronic evidence shall be admissible,
without further proof or production of the original, as evidence of contents of
the original or of any fact stated therein. For example, a person filing the printout
of an email in the court can rely upon it as an original without the need to
actually file the original soft copy. The primary purpose is to sanctify proof by
secondary evidence.

The conditions under which this may be done are contained under sub-
clause 2 of Section 65B which reads as follows:

“The conditions referred to in Sub-section (1) in respect of
a computer output shall be the following, namely:

(a) the computer output containing the information was
produced by the computer during the period over which
the computer was used regularly to store or process
information for the purposes of any activities regularly
carried on over that period by the person having lawful
control over the use of the computer. (b) During the said
period, information of the kind contained in the electronic
record or of the kind from which the information so
contained is derived was regularly fed into the computer in
the ordinary course of the said activities; (c) throughout
the material part of the said period, the computer was
operating properly or, if not, then in respect of any period
in which it was not operating properly or was out operation
during that part of the period, was not such as to affect the
electronic record or the accuracy of its contents; and (d)
the information contained in the electronic record
reproduces or is derived from such information fed into the
computer in the ordinary course of the said activities.”
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To demonstrate compliance with the requirements extracted above, a
certificate is required to be made in court. This statement or certificate is nothing
but an affidavit under Section 65B. Under Section 65B (4) the certificate must
identify the electronic record containing the statement, describe the manner in
which it was produced giving the particulars of the device involved in the
production of that record, deal with the conditions mentioned in Section 65B(2)
and must be signed by a person occupying a responsible position in relation to
the operation of the relevant device. in the case of Ark Shipping Co. Ltd. v. Grt
Ship Management Pvt. Ltd., 2007 (6) BCR 311, the Hon'ble Bombay High Court
extracted an affidavit under Sec. 65B as below and found it in the facts and
circumstances of the case in sufficient compliance of Section 65B of the Evidence

Act. A model affidavit based on the same affidavit may be given as below-
1.

| state that | was employed/working/owner as............ ,
address...........

| state that being employed/working at ....................
I was personally involved in the transactuon/recordmg/
receiving...... | state that all emails/transaction/
messages/record management etc were done through
computer terminals/device in .................... ,by me.

| state that by virtue of my employment/work/
ownership | was authorized to use the computer/device
at............. Further, the computer terminals/device
used by me were functioning normally at all times.
Further, since | was personally invoived in the
transaction/recording/receiving, | in fact personally
authored/saw the records.

| hereby produce hard copiesofthe ..................oel
records which represent ...
The said records are annexed hereto as Exhibit “A”.

| confirm that the contents of the hard copies of the
records........oeeieninenes are identicaltothe ................
information exchanged/received/recorded through the
computer/device operated by me. | further state and
confirm that the contents of the hard copies of the
emails at Exhibit “A” are identical to the hard copies of
the records..........ccoevvieennns

Accordingly, 1 am making this present affidavit to
certify that the hard copies of the records................
annexed at Exhibit “A” to ..... hereto are a “true copy”/
reproduction of the electronic record which was
regularly fed into/transmitted through my computer
terminalat ... in the ordinary course
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of activities. | further state that at all times the
computer terminals utilized by me were operating
properly and there is no distortion in the accuracy of
the contents of the hard copies of the records.............

7. The above affidavit, therefore, in the facts and
circumstances of the case, is sufficient compliance of
Section 65B of the Evidence Act. The above print outs
as taken out from the computer, therefore, can be
treated as certified copy. The office/me has also
endorsed the remark “as Certified original print out”
as stated on oath may be treated as original after
obtaining directions from the Court.

The Court may accept an affidavit under Section 65B based on above
extract depending upon the facts and circumstances of the case. The court may
also insist on adding of any affirmation in the above affidavit in order to comply
with Section 65B.

But the requirement of producing the above affidavit is also not absolute.
The Hon’ble Supreme Court in case of State v. Navjot Sandhu, AIR 2005 SC 3820
when examining Section 65B, held that even when an affidavit/certificate under
Section 65B is not filed it would not foreclose the court from examining such
evidence provided it complies with requirements of Sections 63 and 65 of Indian
Evidence Act. The case dealt with the proof and admissibility of call records
which were print outs from the servers recording them. The Court held that
printouts taken from the computers/servers by mechanical process and certified
by a responsible official of the service providing company can be led into evidence
through a witness who can identify the signatures of the certifying officer or
otherwise speak to the facts based on his personal knowledge. Irrespective of
the compliance of the requirements of Section 65B which is a provision dealing
with admissibility of electronic records, there is no bar to adducing secondary
evidence under the other provisions of the Evidence Act, namely Sections 63
and 65. Further the court held that in absence of certificate also a cross
examination of the competent witness acquainted with the functioning of the
computer during the relevant time and the manner in which the printouts of the
call records were taken, was sufficient to prove the call records.

Hence, even when a certificate as required by Section 65B is not filed,
computer output, for example a printout being a secondary evidence, can be
admitted if it fulfills the conditions laid down by Section 65 of Evidence Act. The
Hon’ble Delhi High Court in case of State v. Mohd. Afzal, 107 (2003) DLT 385
decided on 29.10.2003 observed that sub section (4) of Section 65B provides an
alternative method to prove electronic record and not the only method to prove
electronic evidence.

In case of any information contained in an electronic record which is printed
in paper for example an email printed on paper or digital photograph, the
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submission of a certificate/affidavit as per Section 65B or fulfillment of conditions
contained under Sections 63 and 65 may suffice for the admission of the
evidence. For example, in case of production of call records obtained of a
particular number, the service provider shall produce the printouts obtained
from the servers recording it with an affidavit/certificate annexed. At the same
time since these servers being voluminous are of such nature that not to be
easily movable, the print outs taken by mechanical process being secondary
evidence are also admissible. Of course the reliability of the evidence has to be
established by witnesses relating to it.

Other than these, there may be evidences forwarded by a party which are
governed by the The Bankers Book Evidence Act, 1891. Section 2(8) of the Act
talks about certified copy which includes printout taken from electronic data
storage device certified in accordance with Section 2A. A bankers book entry
certified in that manner, according to Section 4 shall be prima facie evidence of
the existence of such entry and shall be admitted as evidence of the matters,
transactions and accounts therein recorded in every case to the same extent as
of original entry.

For evidences in second category which are accessible by the court itself
or information which the parties wish to play before the court, for example an
audio file or video file contained in a CD, the court will have to conduct the voir
dire i.e. a trial within a trial, in which the Court determines disputed facts that
have to be established before certain items of evidence can be admitted. A
party will be needed to give an affidavit under Section 65B but it will also have
to fulfill the conditions for admissibility of tape recordings as given by the Apex
Court in plethora of cases which were there before the IT Act amendments. It
may be mentioned that the tape-recorded conversation/video can be heard or
viewed by the Court itself by playing it over.

In case of Ram Singh v. Col. Ram Singh, AIR 1986 SC 3 the Apex Court
stated conditions for admissibility of a tape recorded statement as follows:

(1) The voice of the speaker must be duly identified by
the maker of the record or by others who recognise
his voice. Where the voice has been denied by the
maker it will require very strict proof to determine
whether or not it was really the voice of the speaker.

(2) The accuracy of the tape recorded statement has to
be proved by the maker of the record by satisfactory
evidence direct or circumstantial.

(8) Every possibility of tampering with or erasure of a\part
of a tape recorded statement must be ruled out.

(4) The statement must be relevant according to the
Evidence Act.
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(5) It must be carefully sealed and kept in safe or official
custody.

(6) The voice of the speaker should be clearly audible
and not lost or distorted by other sounds or
disturbances.

Recently, in Tukaram S. Dighole v. Manikrao Shivaji Kokate, AIR 2010 SC 965
the Supreme Court held that, though it would neither be feasible nor advisable to
lay down any exhaustive set of rules by which the admissibility of such evidence
may be judged but it needs to be emphasised that to rule out the possibility of any
kind of tampering with the tape, the standard of proof about its authenticity and
accuracy has to be more stringent as compared to other documentary evidence.

In case of State of Gujarat v. Shailendra Kamalkishor Pande, 2008 Cri L] 953
the Hon’ble Gujarat High Court after discussing principles relating to tape
recorded conversation enumerated in various cases and summarized Ram Singh
case (supra) held that Court will also consider the aforesaid principles while
considering the authenticity of the CD in this behalf. A recording of the telephone
conversation or ephemeral electronic communication shall also be covered by
the rules laid down for tape recorded conversation.

Once again it must be reminded that these conditions are supplementary
to need of Certificate under Section 65B for admissibility. It must also be
understood that for the evidences falling in the first category in which the printout
is forwarded the proving of genuinness is a question of appreciation.and affidavit
in itself is sufficient for admissibility. But for the evidences falling in second
category like video or audio files, the genuiness is precondition for admissibility
because of the dictum of the Apex Court in various cases.

The authenticity of an electronic record such as a CD or a cassette would
be determined by the proof of the original electronic record. This proof may be
given by production of that record itself which can be compared with the CD
produced by the parties or any other evidence, direct or circumstantial, which
the Court would then consider, examine and appreciate. Also the proof of
malfunctioning of the original mechanical processes or its unreliability may render
the evidence forwarded as unreliable. In case of P. Padmanabh v. M/s. Syndicate
Bank Ltd., AIR 2008 Kar 42 (Karnataka High Court) where malfunctioning of ATM.
machine was proved, the suit of the plaintiff bank for a recovery of money on
the basis of extracts of ATM entries was dismissed and the provisions of Section
65B were held to be of no help.

In case of R.M. Malkani vs. State of Maharashtra, AIR 1973 SC 157, the court
held that tape recorded conversation is admissible provided first the conversation
is relevant to the matters in issue secondly, there is identification of voice and
thirdly, the accuracy of the tape recorded conversation is proved by eliminating the
possibility of erasing the tape-record. A contemporaneous tape record of a relevant
conversation is a relevant fact and is admissible under Section 8 of the Evidence
Act. It is res gestae. It is also comparable to a photograph of a relevant incident.
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In case of Mrs.Havovi Kersi Sethna (supra) of the Hon’ble Bombay High
Court, the husband relied on CD on which conversation between the wife and
the husband has been recorded by the husband. The Court held that the CD
sought o be relied upon is a copy obtained by the mechanical/electronic process
of having the original tape recorded conversation uploaded on a computer from
the original electronic record and copied on the CD. Such copy is, therefore,
secondary evidence under Section 63 of the Evidence Act and, therefore, can
be used only upon production of the original record of such taped conversation
under Section 65B of the Evidence Act. The court emphasized upon the
production of the original recording not only from the point of view of the evidence
led being secondary evidence but also to prove the authenticity of the CDs
produced. The court held that-

“If the Plaintiff admits the contents, it would be read in
evidence. If the Plaintiff disputes the contents, the Defendant
would have to prove, by direct or circumstantial evidence in
his own examination-in-chief, the accuracy of the recorded
conversation. For that proof, the Defendant may produce the
original electronic record itself. The Defendant may seek to
play it before the Court to have the voice of the Plaintiff,
hitherto disputed, identified in Court. The Defendant may
himself identify the voice and get it produced in evidence and
apply for playing it on record for the Court to appreciate the
identified document being the recorded conversation on the
CD. The Defendant may produce any other circumstantial
evidence to prove the authenticity of the CD as he would for
any other documentary evidence. The Defendant would also
be entitled, but as a last resort, to have the forensic evidence
to identify the voice of the Plaintiff by having the voice of the
Plaintiff recorded as an admitted document and compared
by an expert in the forensic laboratory to verify that voice
with the voice on the taped conversation on the CDs.”

In Court on its own Motion v. State, 2009 Cri LJ 677, the Hon’ble Delhi High
Court observed that in the case of digital recordings, such as the ones that we
are concerned with, the original is not the video footage but the chip or the
microchip on which the recording is made. To put it loosely, the chip or microchip
is the negative while the video footage is the photograph produced from that
negative. All original chips (except one) on which the recordings were made are
available with NDTV and were produced and we viewed the contents thereof.
The Court after viewing the originals held that “A viewing of the original chips
and video recordings leaves us in no manner of doubt of the genuineness and
reliability of the footage. In view of the above, we have no hesitation in rejecting
the contention of Mr. Anand and Mr. Khan regarding the integrity of the video
recordings and certainly that of the chips.”

JOTIJOURNAL - OCTOBER 2012 - PART | 161



The voice recorded must be identified by admissible evidence and if there
is a challenge to the authenticity of the recording, the court must be satisfied on
this matter before admitting it. The genuineness of the evidence must be
established by way of oral evidence or other evidences which may include expert
evidence. It can be concluded that audio and video evidence of events, acts or
transactions shall be admissible provided is shall be shown, presented or
displayed to the court and shall be identified, explained or authenticated by the
person who made the recording or by some other person competent to testify
on the accuracy based on above rules.

In case if the defendant wishes to produce a CD to contradict prosecution
witness during the cross examination, the Court must not allow the defence to
produce the CD at that stage if the genuineness is still in question or the person
in question denies being part of such recording. This can be done by recalling
the witness once the genuineness of the evidence has been established. In
Shailendra Kamalkishor Pande (supra) it was held that once it is proved that the
CD which is sought to be produced is not tempered with, the defence can be
permitted to use the said CD, and at that time, if the Court is satisfies about the
authenticity and genuineness of the CD, the Court may permit the defence to
recall the witness as per Section 311 CrPC which provides power to summon
material witness or person present.

When a CD containing video and audio event or transaction is played before
the Court, the Court must be very cautious as the judge is being placed in the
position of a withess because they actually see what happened. Based on it the
judge may compare the voice or identity of the person in question, it may be
done by a witness who knows the person in question and also by experts of
facial mapping skills. Further, the playing must be in open court, with judge,
counsel and accused present. Before permitting the CD to be produced and
played, before the Court, the Court may insist that the entire dialogue i.e.
question and answers be reduced in writing in the form of a transcript
authenticated by a responsible person who has recorded the entire conversation.

Other than this while recording and viewing the electronic evidence other
rules of relevancy, admissibility and appreciation apply as it is in case of any
documentary or oral evidence. In Yusufalli Esmail Nagree v. The State of
Maharashtra, AIR 1968 SC 147 the Apex Court held as following-

“Having due regard to the decisions referred to above, it is
clear that a previous statement made by a person and
recorded on tape, can be used not only to corroborate the
evidence given by the witness in Court but also to contradict
the evidence given before the Court, as well as to test the
veracity of the witness and also to impeach his impartiality.
Apart from being used for corroboration, the evidence is
admissible in respect of the other three last-mentioned
matters, under Section 146(1), Exception 2 to Section
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146(1), Exception 2 to Section 153 and Section 155(3) of
the Evidence Act”

The above law can be simultaneously applied in cases of audio or video files
presented before the Court.

Electronic evidence because of its nature must be dealt with caution from
the very stage of investigation till the disposal of property. During the investigation
it is important to maintain the originality and chain of possession as well as safe
and proper custody for their admissibility and reliability. The court must also be
extra cautious while dealing with these evidences but should recognize that it is
just a piece of evidence like any other documentary evidences having few special
rules. The law relating to it is still in development not only in India but also in
developed countries. In cases of first impression what must be remembered
that the discretion must be exercised so as to check the genuineness of the
evidence, maintaining the proper custody of the electronic evidence and the
parties must be given every opportunity to have effective trial.

GUIDING PRINCIPLES FOR ADMISSIBILITY AND CHECKING THE
PROBATIVE VALUE OF VARIOUS KINDS OF ELECTRONIC EVIDENCES:

Emails or Post on Social Networking Site:- A printout of the page in
question may be admitted with an affidavit under Section 65B stating the source
and other conditions. The authenticity will have disclosed, in the context of emails,
by recipient’s email ID and the sender’s ID and the relevant information available
in the text of mails containing those details. The correctness and the exact
reproduction in print out version could be still issues in the cross-examination
and the Court will then consider whether the text could have been altered or
morphed. Evidence authenticating the user may also be procured from the
agency maintaining the site.

Digital Photographs:- An affidavit may be produced as required under
Section 65B of the person who has taken the photograph and also produced
the hard copy of the Photograph. To establish the genuineness of the photograph,
the photographer may be examined in the Court or the memory card, in which
the digital photograph was stored, may be produced. In absence of the memory
card or deletion of the soft copy from the memory card, they may be produced
as secondary evidence on fulfillment of the conditions under Section 65 of the
Evidence Act.

Hard Disk:- The Hard Disk may itself be produced in the Court being the
primary evidence itself. The documents or information contained in it may be
produced by way of printouts or other medium of output depending upon the
nature of information accompanied by an affidavit under Section 65B.

SMSs or Other information stored in mobile: An information contained
in mobile may also be produced by way of an output accompanied by an Affidavit
under Section 65B. Generally there are two kinds of memory storage system in
a mobile. An information received by a mobile may be stored in its internal
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memory or in the external micro memory card attached to the mobile. In case it
is stored in the internal memory the mobile itself or the internal chip taken out
by the expert may be produced or in case of external card the card itself may be
produced to establish the genuineness of the output. Any audio or video file will
have to proved as provided in next point. The service provider may also
authenticate the sender of the SMS.

Audio/video files: In addition to the affidavit, the Court will be required to
reach at a point where the conditions stipulated for a tape recorded conversation
are fulfilled as described in the Article before to allow the admissibility of these
evidences. The court may allow it to be played in the Court itself and the
genuineness need to be established as required by various case laws. The
original recorder must be produced in the court to establish the genuineness.

ATM receipts: ATM receipts being an output of an ATM machine it is
necessary that the well functioning of the ATM machine must be proved before
the Court. The receipt may be submitted with an Affidavit of the the Bank Officer
in charge for the maintenance of the ATM machine. The evidence of the Bank
Officer incharge for maintaining the machine will be very important to prove the
genuineness of the receipt.

CCTV files: CCTYV files are generaily recorded by a camera and stored in
memory disk directly. The CCTV files may be played before the court. The person
operating the CCTV will have to file an affidavit and also the memory disk in
which the original CCTV footage is saved. A person may also identify the person

"in question or the information contained in the CCTV footage who is familiar
with the information. The conditions for admissibility will be same as for the tape
recorded conversations as laid down by the Hon'ble Apex Court again and again.

Telephonic/Call Details: the call details of a particular number used by a
person are recorded in huge servers maintained by the service providers. These
details may be produced by way of printout of these details accompanied by an
Affidavit of the person incharge of these servers. Also as these servers are
voluminous and not easily movable, their printouts are admissible as the
conditions specified in Section 65(d) of the Evidence Act are also fulfilled. But in
these cases as the servers cannot be produced themselves, the evidence of
the employee of the service provider incharge becomes very crucial to prove
the genuineness of the records.

Pen Drive/Memory cards/Compact Disc: these data storage instruments
may be produced in the Court and the information contained may be produced by
way of an affidavit. They may be proved depending upon their nature for example,
it is a file which must be played before the court or a document which may be
submitted by way of printout. But because of the nature of these instruments, the
Court must be satisfied that they are the original copy and not a copy of the copy
i.e. secondary evidence and not secondary of a secondary evidence.
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PART - I

NOTES ON IMPORTANT JUDGMENTS

*273. ACCOMMODATION CONTROL ACT, 1961 — Sections 12 (1) (c) and 12

274.

(1) ()

Denial of title — Defendant never renounced his character as tenant
and has nowhere setup title of the premises in him or in a third party
and was bonafidely calling upon the plaintiff to prove his ownership
without disowning his character as tenant — This act of tenant was

. not in any way injurious to landlord/plaintiff and he has not done

any act which may likely to affect adversely and substantially to the
interest of the plaintiff.
Bonafide requirement — In order to obtain decree under Section 12
(1) (f), the plaintiff is not only required to prove that he is landlord
but also required to prove that he is owner — Plaintiff admitted that
his name was never recorded in the revenue records from 1978 to
1996 and was recorded in the names of other persons — Tenant was
also inducted by other persons in whose name the property was
recorded — As the plaintiff is not found to be the owner of the suit
property, therefore, it can not be said that suit accommodation is
needed by him bonafide for his own requirement.
Dayal Das (Dead) Through L.Rs. v. Rajendra Prasad Gautam
Judgment dated 01.03.2012 passed by the High Court of M.P. in S. A.
No. 863 of 2003, reported in ILR (2012) M.P. Short Note 86

o
ARBITRATION AND CONCILIATION ACT, 1996 — Section 11
Once a party files an application for appointment of an Arbitrator
under Section 11 (6) of the Act, the other party who failed to appoint
an Arbitrator on receipt of notice, extinguishes his right to appoint
an Arbitrator in terms of the agreement.

M/s Dakshin Shelters P. Ltd. v. Geeta S. Johari
Judgment dated 21.02.2012 passed by the Supreme Court in Special
Leave Petition No. 33448 of 2011, reported in AIR 2012 SC 1875

Held:
It is clear that the petitioner declined to appoint its arbitrator as according

to it there was no question of appointment of arbitrator by either of the parties
and there being no arbitral dispute, there was no occasion for resolution of
dispute as provided in the Development Agreement. The stance of the petitioner
amounted to failure on its part to appoint its arbitrator on receipt of the request
to do so from the respondent.

JOTI JOURNAL - OCTOBER 2012- PART Il 421



In view of the above, it cannot be said that the Designate Judge committed
any error in nominating Mr. D.V. Seetharama Murthy, Sr. Advocate as an arbitrator
on behalf of the petitioner. The order of the learned Single Judge is in conformity
with the decision of this Court in Union of India v. Bharat Battery Manufacturing
Co. (P) L., (2007) 7 SCC 684 wherein this Court stated as follows:

“Once a party files an application under section 11(6) of
the Act, the other party extinguishes its right to appoint an
arbitrator in terms of the clause of the agreement thereafter. .
The right to appoint arbitrator under the clause of
agreement ceases after Section 11(6) petition has been
filed by the other party before the Court seeking
appointment of an arbitrator”

The petitioner’s right to appoint its arbitrator in terms of clause 25 of the
Development Agreement got extinguished once it failed to appoint the arbitrator
on receipt of the notice dated December 10, 2010. There is no merit in the
submission of the learned senior counsel for the petitioner that the Designate
Judge ought to have given an opportunity to the petitioner to nominate its
arbitrator.

275. ARBITRATION AND CONCILIATION ACT, 1996 — Sections 19 and 34

(i) An award can be challenged only under the grounds mentioned
in Section 34 (2) of the Act — A Court cannot sit in appeal over
the award of an Arbitral Tribunal by re-assessing or re-appreciating
the evidence.

(i) An Arbitral Tribunal can use their expert or technical knowledge
or general knowledge about a particular trade in deciding a
matter — He cannot make use of his personal knowledge about
the facts of the dispute.

P.R. Shah, Shares & Stock Broker (P) Ltd. v. M/s B.H.H.

Securities (P) Ltd. & ors.
Judgment dated 14.10.2011 passed by the Supreme Court in Civil
Appeal No. 9238 of 2003, reported in AIR 2012 SC 1866

Held:

A court does not sit in appeal over the award of an arbitral tribunal by re-
assessing or re-appreciating the evidence. An award can be challenged only
under the grounds mentioned in Section 34(2) of the Arbitration and Conciliation
Act, 1996. The arbitral tribunal has examined the facts and held that both second
respondent and the appellant are liable. The case as put forward by the first
respondent has been accepted. Even the minority view was that the second
respondent was liable as claimed by the first respondent, but the appellant was
not liable only on the ground that the arbitrators appointed by the Stock Exchange
under Bye Law 248, in a claim against a non- member, had no jurisdiction to
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decide a claim against another member. The finding of the majority is that the
appellant did the transaction in the name of second respondent and is therefore,
liable along with the second respondent. Therefore, in the absence of any ground
under section 34(2) of Arbitration and Conciliation Act, 1996, it is not possible to
re-examine the facts to find out whether a different decision can be arrived at.

The appellant contends that the arbitration had used personal knowledge
to decide the matter. Attention was drawn to the following observation in the
award by the majority:

“Also, it is known fact which is known to the arbitrators that
as per the market practice such kind of transactions of one
Broker takes place with another Broker either in their own
name or in their firm’s name or in the name of different
entity which is also owned by the member.” Same way these
transactions are done by respondent no.2 (appellant herein)
in the name of respondent no.1 (second respondent
herein).”

An arbitral tribunal cannot of course make use of their personal knowledge
of the facts of the dispute, which is not a part of the record, to decide the dispute.
But an arbitral tribunal can certainly use their expert or technical knowledge or
the general knowledge about the particular trade, in deciding a matter. In fact,
that is why in many arbitrations, persons with technical knowledge, are appointed
as they will be well-versed with the practices and customs in the respective
fields. All that the arbitrators have referred is the market practice. That cannot
be considered as using some personal knowledge of facts of a transaction, to
decide a dispute.

276. CIVIL PROCEDURE CODE, 1908 - Section 9
TRANSFER OF PROPERTY ACT, 1882 — Section 53-A
LAND REVENUE CODE, 1959 — Section 190
Suit for recovery of possession -~ Co-owner — A Co-owner can file a
suit for recovery of property from a person in wrongful possession
and that such a suit is regarded as one on behalf of all the co-owners
- Part performance, condition precedent for appllcablllty of doctrine
of - Law discussed.
Possession - Defendants instead of filing suit for specific
performance of contract initiated proceedings before revenue Court
for acquisition of title -~ They have also not pleaded the readiness
and willingness to perform their part of contract — Defendants are
not entitled to benefit of Section 53-A of Transfer of Property Act.

Manik Rao & Ors. v. Ramesh & Ors.
Judgment dated 16.04.2012 passed by the High Court of M.P. in S. A.
No. 380 of 1996, reported in ILR (2012) M.P.,1644
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Held :

in Smt. Pilanoni Janakram v. Anandsingh Sakharam, 1960 MPLJ 962, the
Division Bench of this Court has held that it is settled view that a co-owner can
file a suit for recovery of property from a person in wrongful possession and
that such a suit is regarded as one on behalf of all the co-owners. Thus, even
assuming the plaintiff to be the co-owner, the suit filed by him shall be treated
as on behalf of all the co-owners. Thus, the first substantial question of law
framed by this Court in the facts of the case does not arise.

The condition precedent for applicability of Section 53-A of the Transfer of
property Act are firstly, that there should be a contract to transfer for consideration
any immovable property; secondly, that the contract should be in writing and its
terms can by ascertained. With reasonable certainty; thirdly, that the transferee
in part-performance of the contract has taken possession of the property or
any part thereof or if he is already in possession, he continues in possession in
part-performance of the contract; fourthly, that the transferee has done some
act in furtherance of the contract; and fifthly, that the transferee has performed
or is willing to perform his part of the contract. Besides that, a party relying on
Section 53-A of the Transfer of Property Act has to plead and prove the readiness
and willingness on its part to perform the contract.

From perusal of paragraph 3(Ka) of the written statement, it is apparent
that defendants instead of filing the suit for specific performance of the contract,
had. initiated proceedings before the revenue court for acquisition of title. The
defendants in their written statement have failed to plead the readiness and
willingness to perform their part of the contract. On the other hand, the defendants
had initiated the proceedings under Section 190 of the M.P. Land Revenue Code,
1959 for conferral of Bhumiswami rights in 1967 and therefore, the defendants
are not entitled to benefit of Section 53-A of the Transfer of Property Act.

*277. CIVIL PROCEDURE CODE, 1908 — Section 11 and Order 17 Rules 2 & 3
Res Judicata — First civil suit was dismissed for non-production of
evidence but instead of drawing a schedule of costs a decree was
drawn — Held, as the previous suit was not decided on merits, the
provisions of Section 11 of CPC will not attract.

Narayan Singh v. Babulal and others
Judgment dated 27.03.2012 passed by the High Court of M.P. in Civil
Revision No. 395 of 2011, reported in 2012(3) M.P.H.T. 417

*278. CIVIL PROCEDURE CODE, 1908 - Section 151 and Order 11 Rule 21
Scope of exercise of powers under Order 11 Rule 21— Provision is
not available when only production of documents is directed and
not produced — Non-Production at the most would lead the Court to
draw an adverse inference — The defence cannot be struck in case
the defendant fails to produce the document.
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Inherent powz_ars = If the Court does not have a jurisdiction under an
express provision it does not assume powers under Section 151 -

Ir}h‘erent powers of the Court can not over ride the express provision
of law.

Manisha Lalwani (Smt.) v. Dr. D.V. Paul
Judgment dated 27.04.2012 passed by the High Court of M.P. in W.P.
No. 4069 of 2012, reported in ILR (2012) M.P. Short Note 60

279. CIVIL PROCEDURE CODE, 1908 — Section 151 and Order 18 Rule 17
Recall of witnesses — Power, procedure and precautions expiained.

Mohansingh Raghuvanshi v. Ujjain Municipal Corporation and
others

Judgment dated 02.11.2012 passed by the High Court of M.P. in W. P.
No. 6980 of 2010, reported in 2012(3) MPLJ 53

Held:

From perusal of the record it is evident that documents Ex. P/43 to P/47
were tendered in evidence in cross-examination of respondent No. 3 on
13-11-2009. Thereafter, case was fixed for evidence on 30-12-2009 and lastly
on 1-1-2010 when the cross-examination was completed. The application was
filed by respondents No. 3 and 4 on 15-2-2010. Previously Rule 17-A of Order
18, Civil Production Code was enforced according to which there was a provision
for production of evidence not previously known or which could not be produced
despite due diligence. This provision was deleted by the Amendment Act No.
1999 which came in force w.e.f. 1-7-2002. However, Rule 17 of Order 18 remained
in force.

In the matter of K.K. Velusamy v. N.Palanisamy, 2011 AIR SCW, wherein the suit
was filed on 26.03.2007 and case was fixed for final argument on 11.11.2008, the
application was filed under Section 151, Civil Procedure Code with a prayer to re-
open the evidence for the purpose of further cross-examination of plaintiff and the
attesting witnesses, the Hon’ble Apex Court observed as under :-

“There is no specific provision in the code enabling the
parties to re-open the evidence for the purpose of further
examination-in-chief or cross-examination. Section 151 of
the Code provides that nothing in the Code shall be deemed
to limit or otherwise affect the inherent powers of the Code
to make such orders as may be necessary for the ends of
justice or to prevent the abuse of the process of the Court.
In the absence of any provision providing for re-opening of
evidence or recall of any witness for further examination or
cross-examination, for purposes other than securing
clarification required by the Court, the inherent power under
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section 151 of the Code, subject to its limitations, can be
invoked in appropriate case to re-open the evidence and/
or recall witnesses for further examination. This inherent
power of the Court is not affected by the express power
conferred upon the Court under Order 18, Rule 17 of the
Code to recall any witness to enable the Court to put such
question to elicit any clarification. The respondent
contended that section 151 cannot be used for re-opening
evidence or for recalling witnesses. Submission cannot be
accepted as an absolute proposition. However, section 151
of the Code cannot be routinely invoked for re-opening
evidence or recalling witnesses.”

“The deletion of the said provision does not mean that no
evidence can be received at all, after a party closes his
evidence. It only menas that the amended structure of the
Code found no need for such a provision as the amended
Code contemplated little or no time gap between completion
of evidence and commencement and conclusion of
arguments.”

Keeping in view the aforesaid position of law and the fact that the documents
Ex. P/43 to P/47 were tendered in evidence for the first time in cross-examination
by respondent No. 3, this Court is of the opinion that no illegality has been
committed by the learned Court below in allowing the application filed by the
respondent No. 3 However, it is made clear as a word. of caution that the power
under section 151 or Order 18, Rule 17 of the Code is not intended to be used
routinely, merely for the asking. If so used, it will defeat the very purpose of
various amendments to the Code to expedite trials. But where the application is
found to be bona fide and where the additional evidence, or documentary, will
assist the Court to clarify the evidence on the issues and will assist in rendering
justice, and the Court is satisfied that non-production earlier was for valid and
sufficient reasons, the Court may exercise its discretion to recall the withesses
or permit the fresh evidence. But if it does so, it should ensure that the proeess
does not become a protracting tactics. The Court should firstly award appropriate
costs to the other party to compensate for the delay. Secondly the Court should
take up and complete the case within a fixed time schedule so that the delay is
avoided. Thirdly if the application is found to be mischievous, or frivolous, or to
cover up negligence or lacunae, it should be rejected with heavy costs. If the
application is allowed and the evidence is permitted and ultimately the Court
finds that evidence was not genuine or relevant did not warrant the re-opening
of the case recalling the witnesses, it can be made a ground for awarding
exemplary costs apart from ordering prosecution if it involves fabrication of
evidence. If the party had an opportunity to produce such evidence earlier but
did not do so or if the evidence already led is clear and unambiguous, or if it
comes to the conclusion that the object of the application is merely to protract
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the proceedings, the Court should reject the applitation. If the evidence sought
to be produced is an electronic record the court may also listen to the recording
before granting or rejecting the application. It is further made clear that since
the learned Court below has also given right to respondent Nos. 3 and 4 to
adduce evidence by way of examining the documents by the handwriting expert,
therefore, the petitioner shall also be at liberty to adduce the evidence in rebuttal,
if any in that regard only.

280. CIVIL PROCEDURE CODE, 1908 — Order 1 Rule 10
SPECIFIC RELIEF ACT, 1963 — Section 16
Impleadment of parties in a suit for specific performance of contract
~ Broad principles governing the disposal of such application
enunciated.

Vidur Implex andTraders Pvt. Ltd. and Ors. v.Tosh Apartments
Pvt. Ltd. and Ors.

Judgment dated 21.08.2012 passed by the Supreme Court in Civil
Appeal No. 5918 of 2012, reported in AIR 2012 SC 2925

Held:

After considering the observations and principles laid down by the Apex
Court in its previous judgments in Ramesh Hirachand Kundanmal v. Municipal
Corporation of Greater Bombay, 1992 AIR SCW 846, Anil Kumar Singh v. Shivnath
Mishra, 1995 AIR SCW1782, Mumbai International Airport (P) Ltd. v. Regency
Convention Centre and Hotels (P) Ltd., AIR 2010 SC 3109, Kasturi v. Iyyamperumal,
AIR 2005 SC 2813, Amit Kumar Shaw v. Farida Khatoon, 1995 AIR SCW 1782,
Savita Devi v. DJ, Gorakhpur, AIR 1999 SC 976, Vinod Seth v. Devinder Bajaj, 2010
AIR SCW 4860, Sarvinder Singh v. Dalip Singh, (1996) 5 SCC 539 and Bibi Zubaida
Khatoon v. Nabi Hassan, AIR 2004 SC 173, the Apex Court has observed as under:

Though there is apparent conflict in the observations made in some of the
aforementioned judgments, the broad principles which should govern disposal
of an application for impleadment are:

1.  The Court can, at any stage of the proceedings, either on an application
made by the parties or otherwise, direct impleadment of any person as
party, who ought to have been joined as plaintiff or defendant or whose
presence before. the Court is necessary for effective and complete
adjudication of the issues involved in the suit. '

2. A necessary party is the person who ought to be joined as party to the suit
and in whose absence an effective decree cannot be passed by the Court.

3. A proper party is a person whose presence would enable the Court to
completely, effectively and properly adjudicate upon all matters and issues,
though he may not be a person in favour of or against whom a decree is to
be made. ’
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4.

If a person is not found to be a proper or necessary party, the Court does
not have the jurisdiction to order his impleadment against the wishes of
the plaintiff.

In a suit for specific performance, the Court can order impleadment of a
purchaser whose conduct is above board, and who files application for
being joined as party within reasonable time of his acquiring knowiedge
about the pending litigation.

However, if the applicant is guilty of contumacious conduct or is beneficiary
of a clandestine transaction or a transaction made by the owner of the suit
property in violation of the restraint order passed by the Court or the
application is unduly delayed then the Court will be fully justified in declining
the prayer for impleadment.

*281. CIVIL PROCEDURE CODE, 1908 - Order 7 Rule 10

Territorial jurisdiction — Marriage solemnized at New Delhi — Parties
came to Bhopal to attend wedding reception — Thereafter, they went
to U.S.A. and stayed there — Petition for divorce filed at Bhopal —
Respondent admitted that even today both the parties are residing
at USA - Facts which confer jurisdiction on the Court has to be
pleaded clearly and specifically — Plaint do not disclose that where
the parties had last resided together — It cannot be inferred that parties
had last resided together at Bhopal ~ Plaint directed to be returned
for presentation of the same before the court of competent jurisdiction.

Nitu Agrawal v. Shireesh Agrawal
Judgment dated 08.02.2012 passed by the High Court of M.P. in W.P.
No. 6078 of 2011, reported in ILR (2012) M.P. 1129

*282. CIVIL PROCEDURE CODE, 1908 — Order 7 Rule 11

283.

Rejection of plaint — While deciding the application under Order 7
Rule 11 CPC, the Court has to examine only the averments in the
plaint and pleas taken by the defendants in their written statements
would be irrelevant.

Bhau Ram v. Janak Singh & Ors.
Judgment dated 20.07.2012 passed by the Supreme Court in Civil
Appeal No. 5343 of 2012, reported in AIR 2012 SC 3023

CIVIL PROCEDURE CODE, 1908 - Order 7 Rule 11

Rejection of Plaint — Scope of scrutiny — Is confined only to the
averments made in the plaint — Question relating to the validity of
the documents should not be determined at this stage of deciding
an application.
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Rajabhaiya Gupta v. Kamlabai & Ors.

Judgment dated 05.07.2012 passed by the High Court of M.P. in M. A.
No. 1177 of 2005, reported in ILR (2012) M.P. 1656

Held:

[n this case, the following three documents are in question :- (1) Registered
sale deed dated 9.2.66, which was executed by late Kashiram in favour of
Ramesh Chandra Brijpuriya (2) The will dated 15.8.68, which was executed by
late Kashiram in favour of Gayadeen and (3) Another sale deed (BENAMA)

dated 29.5.93, which was executed by Jharokhabai w/o late Kashiram in favour
of Rajabhaiya.

The plaint is based on the said documents. Therefore, it is necessary to
examine all these documents before completion of the trial to establish their
validity so as to find out the cause of action. The question relating to the validity
of the aforesaid documents cannot be determined without holding enquiry into
the factual aspects of the dispute at the stage of deciding an application under
Order VIl Rule 11 of CPC. The Trial Court should not have decided validity of the
documents at the time of deciding the application because the scope of scrutiny
at this stage under Order VII Rule 11 of CPC is confined only to the averments
made in the plaint. In these circumstances, it cannot be concluded that the
plaint is manifestly vexatious and without any merit.

284. CIVIL PROCEDURE CODE, 1908 — Order 9 Rule 1 and Order 8 Rule 10

Pleadings — Object is to enable the adversary to know the case of
other party — In order to have fair trial, it is imperative that party should
state the essential material facts — Detailed pleadings about the
property in respect of which the person is either claiming possession
or title must be made.
Written statement — Even if the defendant fails to file the written
statement, the Court should proceed cautiously and exercise its
discretion in a just manner — Burden of proof would remain on plaintiff
and his mere assertion in plaint affidavit would not be sufficient to
discharge the burden.

Chandrabhan Singh & Anr. v. Ganpat Singh & Ors.
Judgment dated 05.07.2012 passed by the High Court of M.P. in S. A.
No. 560 of 1999, reported in ILR (2012) M.P. 1917

Held:

It is pertinent to mention here that the suit was filed on 06.07.1987 in
which initially the claim with regard to the share of Devi Singh was based on two
grounds, firstly, on the basis of oral Will dated 12.11.1984, and secondly, on the
basis of acquisition of title under Section 190 M.P. Land Revenue Code, 1959.
Thereafter, by way of amendment on 09.05.1991, it was pleaded that Daulat
Singh’s sister was married to Mathura Singh and therefore, Mathura singh and
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Devi Singh were related to each other as uncle and nephew. It is pertinent to
mention here that in paragraph-1(a) of the plaint, name of the sister of Daulat
Singh has not been disclosed. Besides that, the plaintiffs have not based their
claim of title in the suit lands in respect of share of Devi Singh on the ground
that they are legal representatives of deceased Devi Singh. From the relief
claimed in the plaint, it is apparent that the plaintiffs have claimed title in respect
of the share held by Devi Singh on the basis of oral will. It is trite law that no
party should be permitted to travel beyond its pleadings and should bring all
necessary and material particulars in support of the case set up by it. The object
and purpose of the pleadings is to enable the adversary to know the case of the
other party. In order to have a fair trial, it is imperative that party should state
the essential material facts, so that other party cannot be taken by surprise.
See:- Ram Sarup Gupta (Dead) by LR’s v. Bishun Narain Inter College and Others
(1987)2SCC 555 & Bachhaj Nahar v. Nilima Mandal and another (2008)(17) SCC
491.

From careful scrutiny of the plaint, it is clear that the plaintiffs have not
claimed title in respect of the share held by Devi Singh, being the legal
representatives of late Devi Singh. Besides that, the pleadings in this regard is
vague as is evident from paragraph-1(a) of the plaint. It appears to be after
thought as the suit was filed in the year 1987 and thereafter, amendment was
made after a period of approximately four years ie, in the year 1991. it is also
pertinent to mention that the trial Court has not framed any issue with regard to
the acquisition of title by the plaintiffs on the basis of their being the legal
representatives of the deceased Devi Singh. The lower appellate Court while
decreeing the claim of the plaintiffs has made out a new case and has travelied
beyond the pleadings of the parties which is impermissible in law. In the absence
of proper pleadings, the evidence, if any adduced, in this regard, cannot be
looked into.

It is equally well settled in law that even if the defendant does not file the
written statement, the court should proceed cautiously and exercise its discretion
in a just manner. Even, in the absence of written statement, burden of proof
would remain on the plaintiff and his mere assertion in the plaint affidavit, would -
not be sufficient to discharge the burden. [See: (2012) 5 SCC 265 C.N. Ramappa
Gowda v. C.C Chandregowda (Dead) by LR’s and another]. It is also well settled in
law that detailed pleadings about the property in respect of which the person is
either claiming possession or title must be made. See: Maria Margarida Sequeira
Fernandes and Others v. Erasmo Jack De Sequeira (Dead) throuth LR’s (2012) 5
S$CC370. In the absence of pleadings with regard to acquisition of title on the
“ground of survivorship and taking into account the fact that the plaintiffs have
not claimed title in respect of the suit land on the basis of their being the legal
representatives of deceased Devi Singh, the lower appeliate Court committed
an error of law in making out a new case on behalf of the plaintiffs while decreeing

the claim of the plaintiffs in entirety.
o
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285. CIVIL PROCEDURE CODE, 1908 — Order 9 Rule 9(1)
Bar on bringing a fresh suit under the provision, applicability of -
For attracting the provisions of Order 9 Rule 9(1) of the Code, it has
to be demonstrated that the cause of action in the previous and
subsequent suits are same.

Biharilal v. Ramprasad and others

Judgment dated 19.04.2012 passed by the High Court of M.P. in S. A.
No. 361 of 1998, reported in 2012(3) MPLJ 253

Held :

The counsel for the appellants arguing this question has placed reliance
upon Ex. P-6 by which the C.S. No. 18-A/88 filed by the defendant No. 2 Beeram
for permanent injunction was dismissed in default. For attracting the provisions
of Order 9, Rule 9(1) of the Civil Procedure Code the appellants are required to
show that the C.S. No. 18-A/88 was in respect of the same cause of action. He
is also required to show that the C.S. No. 18-A/88 was filed in respect of the
same property. Learned counsel for the appellants by referring to the pleadings
and evidence on record has not been able to show that C.S. No. 18-A/88 was
filed for the same property for which the present counter-claim is filed and cause
of action for filing the earlier suit was also the same. Thus, the counter-claim of
the defendant cannot be held to be barred under Order 9, Rule 9(1) of the Civil
Procedure Code. Even otherwise C.S. No. 18-A/88 was filed by the defendant
No. 2 Beeram whereas the counter-claim in the present suit has been filed by
both the defendants, therefore, on the basis of Ex.P-6 it cannot be held that the
provisions of Order 9, Rule 9(1) of the Civil Procedure Code is attracted in
respect of the counter-claim of the defendant No. 1 Deviram.

The counsel for the appellants has placed reliance upon the judgment of
the Supreme Court in the matter of Suraj Rattan Thirani and others v. Azamabad
Tea Co. Ltd. and others, AIR 1965 SC 295 in that judgment also the Supreme
Court has laid down that when first suit is dismissed in default, Order 9, Rule
9(1) of the Civil Procedure Code precludes the second suit in respect of the
same cause of action. The said judgment is of no help to the appellants since he
has failed to demonstrate the cause of action in the two suits, is the same.
Counsel for the appellants has also placed reliance upon the judgment of this
Court in the matter of Smt. Karuna Chaturvedi and others v. Smt. Sarojini Agarwal
and others, AIR 2010 M.P. 109 but the said judgment is also on no help to him
because in that case subsequent suit was held barred on same cause of action
whereas in the present case the cause of action in the first suit has not been
established by the appellants. The subject-matter property involved in the first
suit and the cause of action of first suit is not on record.
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286. CIVIL PROCEDURE CODE, 1908 - Order 15 Rule 1
Suit for permanent injunction and written statement thereof is also
filed on the same day — Statement is recorded and decree is passed
within three days — Suit based on alleged family arrangement - In
alleged document, defendant a rustic, illiterate lady gave her
exclusive property to plaintiff in lieu of nothing and suffered consent
decree — Decree found to be fraudulent.

Smt. Badami (deceased) by her L.R. v. Bhali
Judgment dated 22.05.2012 passed by the Supreme Court in Civil
Appeal No. 1723 of 2008, reported in AIR 2012 SC 2858

Held:

We may usefully refer to the decision in Santosh v. Jagat Ram and another,
AIR 2010 SC (Supp) 65, wherein this Court was dealing with a situation almost
similar to the present nature. '

in the said case the day the plaint was presented, on the same day written
statement was also filed, evidence of the plaintiff and the defendant was recorded
and the judgment was also made ready along with a decree on the same day. In
that context, this Court observed as follows:-

“This, by itself, was sufficient to raise serious doubts in the
mind of the courts. Instead, the appellate court went on to
believe the evidence of Dharam Singh (DW 1), record
keeper, who produced the files of the summons. One
wonders as to when was the suit filed and when did the
Court issue a summons and how is it that on the same day,
the written statement was also ready, duly drafted by the
other side lawyer S.K. Joshi (DW 3).”

The Bench further proceeded to observe as: follows:-

“We are anguished to see the attitude of the Court, who
passed the decree on the basis of a plaint and a written
statement, which were filed on the same day. We are also
surprised at the observations made by the appellate court
that such circumstance could not, by itself, prove the
fraudulent nature of the decree.

A fraud puts an end to everything. It is a settled position in
law that such a decree is nothing, but a nullity”

From the aforesaid decision it becomes quite clear that this Court expressed
a sense of surprise the way the suit in that case proceeded with and also
expressed its anguish how the court passed a decree on the foundation of a
plaint and a written statement that were filed on the same day..

It is seemly to note that the Code of Civil Procedure provides how the
court trying the suit is required to deal with the matter. Order IV Rule 1 provides
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for suit to be commenced by plaint. Order V Rule 1(1) provides when the suit
has been duly instituted, a summon may be issued to defendant to appear and
answer the claim on a day to be therein specified. As per the proviso to Order V
Rule 1 no summon need be issued if the defendant appears and admits the
claim of the plaintiff. Order X deals with the examination of parties by the court.
Rule 1 of Order X provides for ascertainment whether allegations in pleadings
are admitted or denied. It stipulates that “at the first hearing” of the suit the
court shall ascertain from each party or his pleader whether he admits or denies
such allegations of fact as are made in the plaint or written statement.(if any) of
the opposite party and as are not expressly or by necessary implication admitted
or denied by the party against whom they are made. The court is required to
record such admissions and denials. Use of the term ‘first hearing of the suit’ in
Rule 1 has its own signification. Order XV Rule 1 lays a postulate that where “at
the first hearing” of the suit it appears that the parties are not at issue on any
question of law or of fact, the court may at once pronounce the judgment.
Recently, this Court in Kanwar Singh Saini v. High Court of Delhi (2012) 4 SCC
307, while dealing with the concept of first hearing, speaking through one of us
(Dr. B.S. Chauhan, J) has opined thus:- :

“12. The suit was filed on 26-4-2003 and notice was issued
returnable just after three days i.e. on 29-4-2003 and on
that date the written statement was filed and the appeliant
appeared in person and the statement was recorded. Order
10 Rule 1 CPC provides for recording the statement of the
parties to the suit at the “first hearing of the suit” which
comes after the framing of the issues and then the suit is
posted for trial i.e. for production of evidence. Such an
interpretation emerges from the conjoint reading of the
provisions of Order 10 Rule 1, Order 14 Rule 1(5) and Order
15 Rule 1 CPC. The cumulative effect of the above referred
provisions of CPC comes to that the “first hearing of the
suit” can never be earlier than the date fixed for the
preliminary examination of the parties and the settlement
of issues.

On the date of appearance of the defendant, the court does
not take up the case for hearing or apply its mind to the
facts of the case, and it is only after filing of the written
statement and framing of issues, the hearing of the case
commences. The hearing presupposes the existence of an
occasion which enables the parties to be heard by the court
in respect of the cause. Hearing, therefore, should be first
in point of time after the issues have been framed.

13. The date of “first hearing of a suit” under CPC is
ordinarily understood to be the date on which the court
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proposes to apply its mind to the contentions raised by the
parties in their respective pleadings and also to the
documents fited by them for the purpose of framing the
issues which are to be decided in the suit. Thus, the question
of having the “first hearing of the suit” prior to determining
the points in controversy between the parties i.e. framing
of issues does not arise. The words “first day of hearing”
do not mean the day for the return of the summons or the
returnable date, but the day on which the court applies its
mind to the case which ordinarily would be at the time when
either the issues are determined or evidence is taken. (Vide
Ved Prakash Wadhwa v. Vishwa Mohan, AIR 1982 SC 816, Sham
Lal v. Atme Nand Jain Sabha, AIR 1987 SC 197, Siraj Ahmad
Siddiqui v. Prem Nath Kapoor, AIR 1993 SC 2525 and Mangat
Singh Trilochan Singh v. Satpal, AIR 2003 SC 4300.”

After so stating, it has been further observed as follows:-

“From the above fact situation, it is evident that the suit
was filed on 26-4-2003 and in response to the notice issued
in that case, the appellant-defendant appeared on
29.4.2003 in person and filed his written statement. It was
on the same day that his statement had been recorded by
the court. We failed to understand as to what statutory
provision enabled the civil court to record the statement of
the appellant-defendant on the date of filing the written
statement. The suit itself has been disposed of on the basis
of his statement within three weeks of the institution of the
suit.”

Keeping in view the aforesaid pronouncement of law relating to the
procedure and the lapses committed by the trial court in the case at hand, the
stand of the original defendant, the predecessor-in-interest of the present appeal
gets fructified. From the evidence brought on record, it is perceptible that Badami
was a rustic and an illiterate woman; that she had one daughter who was married
and there was no animus between them to exclude her from the whole property;
and that the concept of family arrangement is too farfetched to give any kind of
credence. That apart, the filing of written statement, the recording of statement
and taking the thumb impression in a hurried manner further nurtures the stance
that the defendant was totally unaware as to what had happened. The averments
in the plaint show that the plaintiff was put in possession but as she was going
to alienate the property because of record of rights reflected name of Badami,
the suit was filed for permanent injunction restraining her from alienating in any
manner and the defendant conceded to the same. The averments in the plaint
show that the defendant had refused the request of the plaintiff on 11.11.1973
not to interfere with the possession yet she accompanied him to suffer a consent

JOTI JOURNAL - OCTOBER 2012- PART Ii 434



decree. It is worth noting that there is evidence on record that she was brought
to the court premises to execute the lease deed for a period of two years and
she had faith in Bhali. It is a matter of grave anguish that in the first suit the
court had not applied its mind to the real nature of the family arrangement. The
learned counsel for the appellant has submitted that there was no need for a
family settlement because Badami had got a part of the property in an earlier
family arrangement. She had a daughter and a son-in-law and she had no cavil
with plaintiff. She had also to support herself. He fairly submitted that the family
arrangement need not be construed narrowly and it need not be registered but
it must prima facie appear to be genuine which is not so in the case at hand.

In Kale and others v. Deputy Director of Consolidation and others AIR 1976 SC
807, it has been held that the object of the arrangement is to protect family from
filing long drawn litigation or perpetual strifes which mar the unity and solidarity
of the family and create hatred and bad blood between the various members of
the family. Their Lordships opined that the family is to be understood in the
wider sense so as to include within its fold not only close relations or legal heirs
but even those persons who may have some sort of antecedent title, a sembiance
of claim or even if they have a spes successionis so that future disputes are
sealed forever and litigation are avoided. What could be the binding effect and
essentials for a family settlement were expressed thus:-

“In other words to put the binding, effect and the essentials
of a family settlement in a concretised form, the matter may
be reduced into the form of the following propositions:-

(1) The family settlement must be a bona fide one so as
to resolve family disputes and rival claims by a fair
and equitable division or allotment of properties
between the various members of the family;

(2) The said settlement must be voluntary and shouid not
be induced by fraud, coercion or undue influence;

(3) The family arrangements may be even oral in which
case no registration is necessary;

(4) 1t is well settled that registration would be necessary
only if the terms of the family arrangement are reduced
into writing. Here also, a distinction should be made
between a-document containing the terms and recitals
of a family arrangement made under the document
and a mere memorandum prepared after the family
arrangement had already been made either for the
purpose of the record or for information of the court
for making necessary mutation. In such a case the
memorandum itself does not create or extinguish any
rights in immovable properties and therefore does not
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fall within the mischief of S. 17(2) (Sec. 17 (1) (b)?) of
the Registration Act and is, therefore, not compulsorily
registrable;

(56) The members who may be parties to the family
arrangement must have some antecedent title, claim
or interest even a possible claim in the property which
is acknowledged by the parties to the settlement. Even
if one of the parties to the settlement has no title but
under the arrangement the other party relinquishes
all its claims or titles in favour of such a person and
acknowledges him to be the sole owner, then the
antecedent title must be assumed and the family
arrangement will be upheld and the Courts will find no
difficulty in giving assent to the same;

(6) Even if bona fide disputes, present or possible, which
may not involve legal claims are settled by a bona
fide family arrangement which is fair and equitable the
family arrangement is final and binding on the parties
to the settlement.”

If the present factual matrix tested on the anvil of the aforesaid decisions,
the family arrangement does not remotely appear to be a bona fide. Bhali had
not semblance of right in the property. All rights had already been settled and
she was the exclusive owner in possession. It is difficult to visualise such a
family settfement. More so, it is absolutely irrational that Badami would give
everything to Bhali in lieu of nothing and suffer a consent decree. That apart,
there was no reason to exclude the daughter and the son-in-law. Had there
been any likely possibility of any future legal cavil between the daughter and
Bhali the same is understandable. It is well nigh impossible to perceive any
dispute over any property or the possibility of it in future. On the contrary in this
so called family settlement the whole property of Badami is given to Bhali. We
are unable to accept it to be a bona fide settlement.

It would not be an exaggeration but on the contrary an understatement if it
is said that all facets of fraud get attracted to the case at hand. A rustic and
iliterate woman is taken to court by a relation on the plea of creation of a lease
deed and magically in a hurried manner the plaint is presented, written statement
is drafted and filed, statement is recorded and a decree is passed within three
days. On a perusal of the decree it is manifest that there is no reference of any
kind of family arrangement and there is total non-application of mind. It only
mentions there is consent in the written statement and hence, suit has to be
decreed. Be it noted, it was a suit for permanent injunction. There was an
allegation that the respondent was interfering with the possession of the plaintiff.
What could have transpired that the defendant would go with the plaintiff and
accede to all the reliefs. It not only gives rise to a doubt but on a first look one
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concept.that there was no adequate material to establish that there was fraud
though it was telltale. That apart, the foundation was the family arrangement.’
We have already held_ that it was not bona fide, but, unfortunately the courts
below as well as the High Court have held that it is a common phenomenon that
the people in certain areas give their property to their close relations. We have
already indicated that by giving the entire property and putting him in possession
sh9 would have been absolutely landiess and would have been in penury. It is
unimaginable that a person would divest herself of one's own property in entirety
in lieu of nothing. No iota of evidence has been brought on record that Bhali, the
respondent herein, had given anything to Badami in the arrangement. It is easily
perceivable that the rustic woman was also not old. Though the decree was
passed in 1973 wherein it was alleged that the defendant was already in
possession, she lived up to 1992 and expired after 19 years. It is a matter of
record that the possession was not taken over and inference has been drawn
that possibly there was an implied agreement that the decree wouid be given
effect to after her death. All these reasonings are absolutely non-plausible and
common sense does not even remotely give consent to them. It is fraudulent all
the way. The whole thing was buttressed on the edifice of fraud and it needs no
special emphasis to state that what is pyramided on fraud is bound to decay. In
this regard we may profitably quote a statement by a great thinker:-

“Fraud generally lights a candle for justice to get a look at
it; and rogue’s pen indites the warrant for his own arrest.”

287. CIVIL PROCEDURE CODE, 1908 — Order 21 Rule 2
EVIDENCE ACT, 1872 - Section 73
Whether executing Court has power to compare the signatures on
the documents filed before it? Held, Yes — Court has ample power to
compare the signature by exercising powers under Section 73 of the
Evidence Act but for that Court is required to have the disputed and
admitted signatures before it.
Recording of satisfaction by executing Court, object of -~ The object
is to ensure that the Court executing the decree shall not be troubled
with any dispute between the parties with regard to any payments or
adjustment unless the same has been duly certified or recorded ~
Executing Court cannot recognize any payment or adjustment which
has not been certified or recorded.
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Sitabai and others v. Mansingh
Judgment dated 18.10.2011 passed by the High Court of M.P. in W. P.
No. 2863 of 2011, reported in 2012(3) MPLJ 311

Held :

From perusal of the record, it is evident that respondent has examined
himself and also the witnesses Ramsingh, Mohansingh, Shankarsingh and
Mohan. It is evident that for proving the signatures Ex. P/1 and P/2 were filed
but none of the witness has proved the signature of Chhatarsingh. It is submitted
that signature of these witnesses were marked as A to A, but in the same manner
signature of deceased Chhatarsingh were not marked. It is true that the Court
is having ample power to compare the signature by exercising powers under
Section 73 of the Indian Evidence Act but for that Court is required to have the
disputed and admitted signatures before it. Since none of the witness has stated
that Ex. P/1 and P/2 bears the signature of deceased Chhatarsingh, therefore,
in the circumstances of the case the comparison which was made by learned
executing Court was not in accordance with law. Apart from this so far as payment
relating to satisfaction of decree is concerned, Rule 2 of Order 21, Civil Procedure
Code deals with payment out of Court to decree-holder. According to sub-rule
(1) of Rule 2 where any money payable under a decree of any kind is paid out of
Court, in whole or in part to the satisfaction of the decree-holder, the decree-
holder shall certify such payment or adjustment to the Court whose duty is to
execute the decree, and the Court shall record the same accordingly. Sub-rule
(2) of Rule 2 lays down that the judgment-debtor or any person who has become
surety for the judgement — debtor also may inform the Court of such payment
or adjustment, and apply to the Court to issue a notice to the decree-holder to
show cause, on a day to be fixed by the Court, why such payment or adjustment
should not be recorded as certified; and if, after service o} such notice, the
decree-holder fails to show cause why the payment or adjustment should not
be recorded as certified, the Court shall record the same accordingly. Sub-rule
(A) of Rule 2 of Order 21, Civil Procedure Code, which has been inserted by
amendment No. 104 of 1976 lays down that no payment or adjustment shall be
recorded at the instance of the judgment-debtor unless — (a) the payment is
made in the manner provided in Rule 1; or (b) the payment or adjustment is
proved by documentary evidence, or (c) the payment or adjustment is admitted
by, or on behalf of, the decree-holder in his reply to the notice given under sub-
rule (2) of Rule 1, or before the Court sub-rule (3) of Rule 2 of Order XXI lays
down that the payment of adjustment which is not certified or recorded as
aforesaid, shall not be recognized by any Court executing the decree. The object
of this rule is to ensure that the Court executing the decree shall not be troubled
with any dispute between the parties with regard to any payments or adjustments
unless the same has been duly certified or recorded. Recording of payment
order adjustment has to be made under sub-rule (2) and in doing so, the Court
is subjected to the restriction provided in sub-ruie (2) of Rule 2. Sub-ruie (2-A)
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is inserted to operate as a proviso to sub-rule (2). Sub-rule (3) imposes bar
upon the Court executing the decree and prevents it from recognizing any

payment or adjustment which has not been certified or recorded as required by
the rule.

288. CIVIL PROCEDURE CODE, 1908 - Order 22 Rules 4 and 9
Substitution of Legal Heirs — Appellants were aware of the death of
respondents as necessary applications were filed in revenue cases
— Delay of 16, 14 and 1 year in filing application for substitution of
their L.Rs. and setting aside abatement cannot be condoned -
Applications dismissed consequently, appeal is also dismissed.

Lolar (Smt.) & anr. v. Gulab Singh & Ors.
Judgment dated 02.03.2012 passed by the High Court of M.P. in S. A.
No. 407 of 1994, reported in ILR (2012) M.P. 1638

Held :

A party cannot be permitted to submit an application based upon false
averments by concealing reality. Very conveniently in the applications it has
been submitted by appellants that they had no connection with the respondents
and they were not aware about the factum of their death and hence they could
not file the applications well in time. But, if we uplift the veil, the appellants are
exposed and just like a naked truth it is apparent that they were quite aware
about the factum of death of these persons because necessary applications
were filed in the revenue case, the description whereof has been mentioned
hereinabove for compromise and the order has also been procured by the
appeliants and in the compromise application before the Tahsildar, Chandrawati
Singh (widow of respondent no. 4 Suryabali Singh) was one of the party and
she described herself to be the widow of Suryabali Singh. Similarly, second
appellant Sukhmanti was also a party in the said compromise application which
was filed in the revenue case and hence if the applications are allowed it would
mean to over power the false averments upon the true facts which were well
known to the appellants and which law would never permit them.

In this view of the matter, | am of the view that looking to the abnormal
delay of 16 years, 14 years and more than a year after the death of respondent
nos. 1,4 and 2 respectively, it cannot be condoned and all these three applications
deserve to be and are hereby dismissed.

*289. CIVIL PROCEDURE CODE, 1908 - Order 38 Rule 5
Attachment before judgment - Satisfaction of court — Court must be
satisfied not only that the defendant is really about to dispose of his
property or about to remove it from its jurisdiction but also that the
disposal or removal is with intent to obstruct or delay the execution
of any decree that may be passed — Also, there must be some material
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on record to indicate that the satisfaction is not illusory — Power under
the rule is extra-ordinary and should be exercised sparingly and
strictly. (Gagrat and Co. M/s. v. Ismail, 1964 MPLJ 34 and Raman v. Solanki
Traders, (2008) 2 SCC 302 relied on.)

Emerald Industries v. Neeraj Pratibha “JV” and others
Judgment dated 03.01.2012 passed by the High Court of M.P. in W. P.
No. 11353 of 2010, reported in 2012(3) MPLJ 127

290. CIVIL PROCEDURE CODE, 1908 —~ Order 39 Rules 1 & 2
Temporary Injunction — A prima facie case made out and the
ingredients of irreparable loss and balance of convenience were also
existing in favour of the plaintiff — But the intervening public interest
(construction of an Air Port on the suit property), is likely to be
hampered, if the temporary injunction is granted — The plaintiff was
not entitled for grant of any temporary injunction.

State of M.P. & Anr. v. Shri Govind Gaushala Datia & Anr.
Judgment dated 02.02.2012 passed by the High Court of M.P. in W.P.
No. 7156 of 2011, reported in ILR (2012) M.P. 1125

Held :

To establish a case of temporary injunction under Order 39 Rules 1 and 2
of CPC, three basic ingredients of prima-facie case, irreparable loss and balance
of convenience in favour of the party seeking temporary injunction should not
only exist, but should co-exist and the existence of only on ingredient will not
satisfy the requirement for grant of temporary injunction unless all the three
said ingredients exist simultaneously.

Moreover, the very basic ingredient for entitiement of temporary injunction
is making out of a prima-facie case and it is only when a prima-facie case is
made out that the Court concerned is required to ensure the co-existence of
the other two ingredients, i.e., irreparable loss and balance of convenience.

In the instant case, it is to be seen that the gift deed executed by the
plaintiff was revocable after three years on the failure of the beneficiary to carry
out the purpose of the gift deed and since the period of three years had expired
without fulfilling the purpose, the gifted land automatically reverted to the plaintiff
impelling the plaintiff to file the Civil Suit for claiming declaration of title of the
said suit land in his favour and a permanent injunction against the defendant. It
is further to be seen that the plaintiff in his suit stated that he was in possession,
but both the Courts below have rightly held that the plaintiff has not established
on a prima-facie that he was in possession as the documents available on record
indicate that the possession was handed over by the plaintiff.

From the facts available before the Court below, it is evident that the plaintiff
certainly had a prima-facie case in his favour, but could not establish the factum
of possession over the suit land.
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The element of irreparable loss, which has also been gone into by the
Court below requires some consideration. The first appeliate Court has held
that irreparable loss may be caused to the plaintiff if the defendants are permitted
to undertake the construction which they intend over the disputed land. The
factual matrix involved in the case indicates that if the construction of Airport is
permitted to proceed, the plaintiff may be put to irreparable loss as the property

in question on account of the proposed construction might undergo irretrievable
changes.

From the above detailed discussion, this Court is of the view that a prima-
facie case having been made out by the plaintiff, the ingredients of irreparable
loss and balance of convenience were also existing in favour of the plaintiff.

Having held so, this Court is further required to consider the aspect, of
public interest raised by the State which appears to be the main factor compelling
the State to approach this Court under Article 227 of the Constitution of India.

The State contends that there is a proposal for construction of an Airport
on the suit property, for which consent has already been accorded. The
construction of the Airport is without doubt a public purpose, which involves
urgency as the said public purpose has a direct bearing on the over all
development of the area concerned. It is held by various decisions that if the
grant of temporary injunction ieads to adverse effect to any work involving public
interest, then the temporary injunction should not be granted even if the said
three basic ingredients for the same have been made out. The decisions in the
cases of American President Lines Ltd. v. Board of Trustees, Bombay port AIR 2004
BOM 162 (166); Nagar Nigam Aligarh v. Udai Singh AIR 2003 All 34(42); Sambhu
Chandra Sarkar v. State of West Bengal AIR 2004 NOC 146; Simanchal Padhy and
etc. v. State of Orissa, AIR 2003 NOC 386, Envision Engg. v. Sachin Infa Enviro Ltd.,
AIR 2003 Guj 164 (171); Satya Prakash v. Ist Additional District Judge, Etah, AIR
2002 All 198(202); and Jokin Kurkalang Kseh v. Governing Body Upper Shillong
College AIR 2002 NOC 90 (Gau) can profitably be referred to for this purpose.

In the conspectus of the facts and the discussion made above, this Court
is though of the view that a prima-facie case for grant of temporary injunction
was made out by the plaintiff/respondent, but on account of the intervening
public interest, which is likely to be hampered, if the temporary injunction is
granted, the plaintiff was not entitied to grant of any temporary injunction and
the first appellate Court, therefore fell in error to ignore the all important aspect
of public interest.

Accordingly the impugned order dated 29.09.2011 passed in MCA No. 02/
2011 is hereby set aside and the order of the trial Court dated 25.02.2011 is
upheld.
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291. CIVIL PROCEDURE CODE, 1908 — Order 39 Rules 1 and 2

(i) Scope of the appellate Court’s power to interfere with an interim
order passed by the Court of first instance — Reiterated.

(ii) Interim injunction sought against demolition of illegal
construction - Such construction found in violation of
sanctioned plan by the Trial Court and the High Court and the
same was refused -~ Order not liable to be interfered with.

Esha Ekta Apartments CHS Ltd. and Ors. v. The Municipal
Corporation of Mumbai and Anr.

Judgment dated 29.02.2012 passed by the Supreme Court in Special
Leave Petition (Civil) No. 33471 of 2012, reported in AIR 2012 SC 1718

Held:

(i) The scope of the appellate Court’'s power to interfere with an interim
order passed by the Court of first instance has been considered by this Court in
several cases. in Wander Ltd. v. Antox India (P) Ltd., 1990 Supp SCC 727, the
Court was called upon to consider the correctness of an order of injunction
passed by the Division Bench of the High Court which had reversed the order of
the learned Single Judge declining the respondent’s prayer for interim relief.
This Court set aside the order of the Division Bench and made the following
observations:

“In such appeals, the appellate court will not interfere with
the exercise of discretion of the court of first instance and
substitute its own discretion except where the discretion
has been shown to have been exercised arbitrarily, or
capriciously or perversely or where the court had ignored
the settled principles of law regulating grant or refusal of
interlocutory injunctions. An appeal against exercise of
discretion is said to be an appeal on principle. Appellate
court will not reassess the material and seek to reach a
conclusion different from the one reached by the court below
if the one reached by that court was reasonably possible
on the material. The appellate court would normally not be
justified in interfering with the exercise of discretion under
appeal solely on the ground that if it had considered the
matter at the trial stage it would have come to a contrary
conclusion. If the discretion has been exercised by the trial
court reasonably and in a judicial manner the fact that the
appellate court would have taken a different view may not
justify interference with the trial court’s exercise of
discretion.”

In Skyline Education Institute (India) Pvt. Ltd. v. S.L. Vaswani, AIR 2010 SC
3221, the 3-judges Bench considered a somewhat similar question in the context
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of the refusal of the trial Court and the High Court to pass an order of temporary
injunction, referred to the judgments in Wander Ltd. (supra), N.R. Dongre v.
Whirlpool Corpn., (1996) 5 SCC 714 and observed:

“The ratio of the abovenoted judgments is that once the
court of first instance exercises its discretion to grant or
refuse to grant relief of temporary injunction and the said
exercise of discretion is based upon objective consideration
of the material placed before the court and is supported by
cogent reasons, the appellate court will be loath to interfere
simply because on a de novo consideration of the matter it
is possible for the appellate court to form a different opinion
on the issues of prima facie case, balance of convenience,
irreparable injury and equity.”

(i) The trial Court and the High Court have, after threadbare analysis of
the pleadings of the parties and the documents filed by them concurrently held
that the buildings in question were constructed in violation of the sanctioned
plans and that the flat buyers do not have the locus to complain against the
action taken by the Corporation under Section 351 of 1888 Act. Both, the trial
Court and the High Court have assigned detailed reasons for declining the
petitioners’ prayer for temporary injunction and we do not find any valid ground
or justification to take a ditferent view in the matter.

292. CIVIL PROCEDURE CODE, 1908 — Order 39 Rules 1 and 2
Temporary injunction in suit for specific performance of contract of
agency with alternative relief of damages — Plaintiff has a prima facie
case but will not suffer irreparable loss — Grant of temporary injunction
improper.
M/s Best Sellers Retail (india) Pvt. Ltd. v. M/s Aditya Birla Nuvo
Ltd. & ors.

Judgment dated 08.05.2012 passed by the Supreme Court in Civil
Appeal No. 4313 of 2012, reported in AIR 2012 SC 2448

Held:

It is well established that while passing an interim order of injunction under
Order 39 Rules 1 and 2 CPC, the Court is required to consider (i) whether there
is a prima facie case in favour of the plaintiff; (ii) whether the balance of
convenience is in favour of passing the order of injunction; and (iii) whether the
plaintiff will suffer irreparable injury if an order of injunction would not be passed
as prayed for.

The settled principle of law that even where prima facie case is in favour of
the plaintiff, the Court will refuse temporary injunction if the injury suffered by
the plaintiff on account of refusal of temporary injunction was not irreparable. In
Dalpat Kumar & Anr. v. Prahlad Singh & Ors., AIR 1993 SC 276 this Court held:
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“Satisfaction that there is a prima facie case by itself is not
sufficient to grant injunction. The Court further has to satisfy
that non-interference by the Court would result in
“irreparable injury” to the party seeking relief and that there
is no other remedy available to the party except one to
grant injunction and he needs protection from the
consequences of apprehended injury or dispossession.
irreparable injury, however, does not mean that there must
be no physical possibility of repairing the injury, but means
only that the injury must be a material one, namely, one
that cannot be adequately compensated by way of
damages.”

In the present case, the respondent no.1 itself had claimed in the plaint the
alternative relief of damages to the tune of Rs.20,12,44,398/- if the relief for
specific performance was to be refused by the Court.

Despite this claim towards damages made by the respondent no.1 in the
plaint, the trial court has held that if the temporary injunction as sought for is not
granted, Liberty Agencies may lease or sub-lease the suit schedule property or
create third party interest over the same and in such an event, there will be
multiplicity of proceedings and thereby the respondent no.1 will be put to hardship
and mental agony, which cannot be compensated in terms of money. Respondent
no.1 is a limited company carrying on the business of readymade garments and
we fail to appreciate what mental agony and hardship it will suffer except financial
losses. The High Court has similarly held in the impugned judgment that if the
premises is let out, the respondent no.1 will be put to hardship and the relief
claimed would be frustrated and, therefore, it is proper to grant injunction and
the trial court has rightly granted injunction restraining the partners of Liberty
Agencies from alienating, leasing, sub-leasing or encumbering the property till
the disposal of the suit. The High Court lost sight of the fact that if the temporary
injunction restraining Liberty Agencies and its partners from ailowing, leasing,
sub-leasing or encumbering the suit schedule property was not granted, and
the respondent no.1 ultimately succeeded in the suit, it would be entitled to
damages claimed and proved before the court. In other words, the respondent
no.1 will not suffer irreparable injury. To quote the words of Alderson, B. in The
Attorney-General vs. Hallett [153 ER 1316: (1857) 16 M. & W.569]:

“I take the meaning of irreparable injury to be that which, if
not prevented by injunction, cannot be afterwards
compensated by any decree which the Court can pronounce
in the result of the cause”

For the aforesaid reasons the Apex Court has set aside the order of
temporary injunction.
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*293. CIVIL PROCEDURE CODE, 1908 — Order 40 Rule 1

Appointment of receiver - Appointment of the receiver cannot be made
to af_fect the rights inter se of the parties - The object of the
appointment of a receiver is to secure and preserve the property in
controversy as it stands.

Appointment of receiver - Pending judicial determination of the rights
of the parties for preservation of the subject-matter of the litigation,
the power so embodied may be exercised by appointing a receiver
when it appears to be just and convenient for doing so — Merely
showing adverse and conflicting claims to property, without showing
any emergency or danger or loss demanding immediate action without
having clear picture from doubt, the discretion should not be
exercised.

Shivnarayan Mahant v. Registrar, Public Trust & ors.
Judgment dated 10.01.2012 passed by the High Court of M.P. in M.A.
No. 3927 of 2010, reported in ILR (2012) M.P. Short Note 70

294. CIVIL PROCEDURE CODE, 1908 — Order 41 Rule 5

Stay of execution proceedings of eviction decree by appellate court
- It is the matter of discretion to be exercised after taking into
consideration the facts and circumstances of each individual case -
In this case the standard rent of ¥ 20,000/- per month has been claimed
by the decree-holder before R.C.A., hence an additional condition
also imposed that judgment-debtor shall also deposit a monthly sum
of ¥ 20,000 as mesne profits in addition to contractual rent regarding
the stay of execution proceedings.

M/s Gurunanak Timber Mart, a Partnership Firm v. Anil Kumar

Gulatee and others
Judgment dated 14.05.2012 passed by the High Court of M.P. in F.A.
No. 265 of 2010, reported in 2012 (4) M.P.H.T. 10

Held :

The accommodation, having an area 13506 Square Feet (1254.56sq.
meters), is situated in the City of Jabalpur on the Main Road from Madan Mahal
Chowk to Amanpur Gangasagar Garha Road and the respondents have claimed
mesne profits at a monthly rate varying between minimum of Rs. 85,247/- and
maximum of Rs. 2,67,320/- per month. However, fact of the matter is that,
admittedly, in their application, under Section 10 of the Act. [registered as Case
No. 4-A-90 (1)/2006], before the Rent Controlling Authority, Jabalpur, they have
prayed for fixation of standard rent in relation to the suit accommodation @
Rs. 20,000/- per month only and the prayer has remained un-amended as yet.

Question of stay of execution of decree by an Appellate Court is a matter
of discretion to be exercised after taking into consideration the facts and
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circumstances of each individual case. The stay of execution is granted with a
view to prompting the disruption of rights vested in the appellant subject to
suitable compensation to the respondents who have succeeded in the Lower
Courts. For this, attention has been invited to the following observations made
by the Privy Council in the case of Roger v. Comptoir D.S. Escompte De Paris, 3 LR
P.C. Page 745 :-

“One of the first and highest duty of all the Courts is to take
care that the act of Court does no injury to anyone of the
suitors and when the act of Court is used it does not mean
merely the act of primary court or any intermediate Court
of appeal but the act of Court as a whole the highest Court,
which finally disposes of the cases.”

The decision in State of Maharashtra v. Super Max International Pvt. Ltd.,
(2009)9 SCC 772, also lays down guideline in the following terms :-

“Needless to say that in fixing the amount subject to
payment of which the execution of the order/decree is
stayed, the Court would exercise restraint and wouid not
fix any excessive, fanciful or punitive amount.”

Taking into consideration all these legal as well as factual aspects of the
matter, | am of the view that the respondents are entitled to get additional sum
as mesne profits, equivalent to the amount claimed as the standard rent of the
accommodation.

In the result, 1.A. N0.9186/11 stands allowed in Part. The interim stay order
dated 29.06.2010, passed upon l.A. No. 4212/10, is hereby modified and it is
directed that execution of the impugned decree shall remain stayed till decision
of the appeal subject to an additional condition that the appellant shall also
deposit a monthly sum of Rs. 20,000/- as mesne profits in addition to the
contractual rent w.e.f. the date of decree. For depositing the arrears of mesne
profits payable under this order, two month’s time is granted to the appellant.

295. CONSTITUTION OF INDIA - Articles 16, 226 and 235

(i) Judge — Judge holds an office of public trust -— A Judge must
be a person of impeccable integrity and unimpeachable
independence — Qualities expected from a Judge stated.

(ii) Compulsory retirement of a Judge —Where ample material existed
before the Full Court for taking decision regarding question of
compulsory retirement of a Judge ~ Then Court cannot go into
adequacy or sufficiency of such materials — Even confirmation
as District Judge and grant of selection grade and super time
scale do not wipe out the earlier adverse entries as the overall
profile of a judicial officer is the guiding factor for this purpose
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R.C. Chandel v. High Court of M.P. & Anr.

Judgment dated 08.08.2012 passed by the Supreme Court in Civil
Appeal No. 5790 of 2012, reported in AIR 2012 SC 2962

Held:

Judicial service is not an ordinary Government service and the Judges are
not employees as such. Judges hold the public office; their function is one of
the essential functions of the State. In discharge of their functions and duties,
the Judges represent the State. The office that a Judge holds is an office of
public trust. A Judge must be a person of impeccable integrity and unimpeachable
independence. He must be honest to the core with high moral values. When a
litigant enters the courtroom, he must feel secured that the Judge before whom
his matter has come, would deliver justice impartially and uninfluenced by any
consideration. The standard of conduct expected of a Judge is much higher
than an ordinary man. This is no excuse that since the standards in the society
have fallen, the Judges who are drawn from the society cannot be expected to
have high standards and ethical firmness required of a Judge. A Judge, like
Caesar's wife, must be above suspicion. The credibility of the judicial system is
dependent upon the Judges who man it. For a democracy to thrive and rule of
law to survive, justice system and the judicial process have to be strong and
every Judge must discharge his judicial functions with integrity, impartiality and
intellectual honesty.

It is clear that the appellant did not have unblemished service record all
along. He has been graded “Average” on quite a few occasions. He was assessed
“Poor” in 1993 and 1994. His quality of judgments and orders was not found
satisfactory on more than one occasion. His reputation was observed to be
tainted on few occasions and his integrity was not always found to be above
board. In 1988-89, the remark reads, “never enjoyed clean reputation”. In 1993,
the remark “his reputation was not good” and in 1994 the remark “officer does
not enjoy good reputation”, were recorded. His representations for expunction
of these remarks failed. The challenge to these remarks on judicial side was
unsuccessful right upto this Court. In 1993, it was also recorded that quality of
performance of the appellant was poor and his disposals were below average.
in 1994, the remark in the service record states that the performance of the
appellant qualitatively and quantitatively has been poor. With this service record,
can it be said that there existed no material for an order of compulsory retirement
of the appellant from service? We think not. The above material amply shows
that the material germane for taking decision by the Full Court whether the
appellant could be continued in judicial service or deserved to be retired
compulsorily did exist. It is not the scope of judicial review to go into adequacy
or sufficiency of such materials.

It is true that the appellant was confirmed as District Judge in 1985; he got
lower selection grade with effect from 24.03.1989; he was awarded super time
scale in May, 1999 and he was also given above super time scale in 2002 but
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the confirmation as District Judge and grant of selection grade and super time
scale do not wipe out the earlier adverse entries which have remained on record
and continued to hold the field. The criterion for promotion or grant of increment
or higher scale is different from an exercise which is undertaken by the High
Court to assess a judicial officer's continued utility to the judicial system. In
assessing potential for continued useful service of a judicial officer in the system,
the High Court is required to take into account the entire service record. Overall
profile of a judicial officer is the guiding factor. Those of doubtful integrity,
questionable reputation and wanting in utility are not entitled to benefit of service
after attaining the requisite length of service or age.

The conduct of the appellant in involving an M.P. and the Ministry of Law,
Justice and Company Affairs, in a matter of the High Court concerning an
administrative review petition filed by him for expunging adverse remarks in
ACRs of 1993 and 1994 is most reprehensible and highly unbecoming of a judicial
officer. His conduct has tarnished the image of the judiciary and he disentitled
himself from continuation in judicial service on that count alone. A Judge is expected
not to be influenced by any external pressure and he is also supposed not to exert
any influence on others in any administrative or judicial matter.

296. CONSTITUTION OF INDIA — Article 21

(i) Just and fair trial — The Courts do not merely discharge the
function to ensure that no innocent man is punished, but also
that a guilty man does not escape - Both are public duties of
the Judge - To ensure fair trial, the Court should leave no stone
unturned to do justice and protect the interest of the society as
well - Trial Judge is expected to work objectively and in a correct
perspective — Where the prosecution attempts to misdirect the
trial on the basis of a perfunctory or designedly defective
investigation, the Court has to be deeply cautious to ensure that
despite such an attempt, the determinative process is not sub-
served.

(ii)) Duties of Investigating Officer and Expert Witness - Deliberate
dereliction can be liable for their disciplinary action — Court
should record specific finding against these officers in this
regard.

Dayal Singh & Ors. v. State of Uttaranchal
Judgment dated 03.08.2012 passed by the Supreme Court in Criminal
Appeal No. 529 of 2010, reported in AIR 2012 SC 3046

Held:

(i) Where our criminal justice system provides safeg'uards of fair trial and
innocent till proven guilty to an accused, there it also contemplates that a criminal
trial is meant for doing justice to all, the accused, the society and a fair chance
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to prove to the prosecution. Then alone can law and order be maintained. The
Courts do not merely discharge the function to ensure that no innocent man is
punished, but also that a guilty man does not escape. Both are public duties of
the judge. During the course of the trial, the learned Presiding Judge is expected
to work objectively and in a correct perspective. Where the prosecution attempts
to misdirect the trial on the basis of a perfunctory or designedly defective
investigation, there the Court is to be deeply cautious and ensure that despite
such an attempt, the determinative process is not sub-served. For truly attaining
this object of a ‘fair trial’, the Court should leave no stone unturned to do justice
and protect the interest of the society as well.

This brings us to an ancillary issue as to how the Court would appreciate
the evidence in such cases. The possibility of some variations in the exhibits,
medical and ocular evidence cannot be ruled out. But it is not that every minor
variation or inconsistency would tilt the balance of justice in favour the accused.
Of course, where contradictions and variations are of a serious nature, which
apparently or impliedly are destructive of the substantive case sought to be
proved by the prosecution, they may provide an advantage to the accused.

The Courts, normally, look at expert evidence with a greater sense of
acceptability, but it is equally true that the courts are not absolutely guided by
the report of the experts, especially if such reports are perfunctory, unsustainable
and are the result of a deliberate attempt to misdirect the prosecution. In Kamaljit
Singh v. State of Punjab, 2004 Cri.LJ 28, the Court, while dealing with
discrepancies between ocular and medical evidence, held,

“It is trite law that minor variations between medical evidence
and ocular evidence do not take away the primacy of the latter.
Unless medical evidence in its term goes so far as to
completely rule out all possibilities whatsoever of injuries taking
place in the manner stated by the eye-witnesses, the testimony
of the eye-witnesses cannot be thrown out”

Where the eye witness account is found credible and trustworthy, medical
opinion pointing to alternative possibilities may not be accepted as conclusive.
The expert witness is expected to put before the Court all materials inclusive of
the data which induced him to come to the conclusion and enlighten the court
on the technical aspect of the case by examining the terms of science, so that
the court, although not an expert, may form its own judgment on those materials
after giving due regard to the expert’s opinion, because once the expert opinion
is accepted, it is not the opinion of the medical officer but that of the Court.
(Plz. see Madan Gopal Kakad v. Naval Dubey & Anr., (1992) 3 SCC 204)

The purpose of an expert opinion is primarily to assist the Court in arriving
at a final conclusion. Such report is not binding upon the Court. The Court is
expected to analyse the report, read it in conjunction with the other evidence on
record and then form its final opinion as to whether such report is worthy of
reliance or not. Just to illustrate this point of view, in a given case, there may be
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two diametrically contradictory opinions of handwriting experts and both the
opinions may be well reasoned. In such case, the Court has to critically examine
the basis, reasoning, approach and experience of the expert to come to a
conclusion as to which of the two reports can be safely relied upon by the Court.
The assistance and value of expert opinion is indisputable, but there can be
reports which are, ex facie, incorrect or deliberately so distorted as to render
the entire prosecution case unbelievable. But if such eye-witnesses and other
prosecution evidence are trustworthy, have credence and are consistent with
the eye-version given by the eye-witnesses, the Court will be well within its
jurisdiction to discard the expert opinion. An expert report, duly proved, has its
evidentiary value but such appreciation has to be within the limitations prescribed
and with careful examination by the Court. A complete contradiction or
inconsistency between the medical evidence and the ocular evidence on the
one hand and the statement of the prosecution witnesses between themselves
on the other, may result in seriously denting the case of the prosecution in its
entirety but not otherwise.

In this case the Trial Court has rightly ignored the deliberate lapses of the
investigating officer as well as the post-mortem report prepared by Dr. C.N.
Tewari. The consistent statement of the eye-witnesses which were fully supported
and corroborated by other witnesses, and the investigation of the crime, including
recovery of lathis, inquest report, recovery of the pagri of one of the accused
from the place of occurrence, immediate lodging of FIR and the deceased
succumbing to his injuries within a very short time, establish the case of the
prosecution beyond reasonable doubt. These lapses on the part of PWS3, Dr.
C.N. Tewari and PW6 S.1. Kartar Singh are a deliberate attempt on their part to
prepare reports and documents in a designedly defective manner which would
have prejudiced the case of the prosecution and resulted in the acquittal of the
accused, but for the correct approach of the trial court to do justice and ensure
that the guilty did not go scot-free. The evidence of the eye-witness which was
reliable and worthy of credence has justifiably been relied upon by the court.

After analysing and discussing in detail, finally in para 39 in this context,
the order passed as under:

(A) The appeal is dismissed both on merits and on quantum of sentence.

(B) The Director Generals, Health Services of UP/Uttarakhand are hereby
issued notice under the provisions of the Contempt of Courts Act,
1971 as to why appropriate action be not initiated against them for
not complying with the directions contained in the judgment of the
Trial Court dated 29th June, 1990.

(C) The above-said officials are hereby directed to take disciplinary action
against Dr. C.N. Tewari, PW3, whether he is in service or has since
retired, for deliberate dereliction of duty, preparing a report which ex
facie was incorrect and was in conflict with the inquest report (Exhibits
Ka-6 and Ka-7) and statement of PW6. The bar on limitation, if any,
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under the Rules will not come into play because they were directed
by the order dated 29th June, 1990 of the Court to do so. The action
even for stoppage/reduction in pension can appropriately be taken
by the said authorities against Dr. C.N. Tewari.

(D) Director Generals of Police UP/Uttarakhand are hereby directed to
initiate, and expeditiously- complete, disciplinary proceedings against
PW8&, Sl Kartar Singh, whether he is in service or has since retired,
for the acts of omission and commission, deliberate dereliction of duty
in not mentioning reasons for non-disclosure of cause of death as
explained by the doctor, not sending the viscera to the FSL and for
conducting the investigation of this case in a most callous and
irresponsible manner. The question of limitation, if any, under the
Rules, would not apply as it is by direction of the Court that such
enquiry shall be conducted.

(ii) The Investigating Officer, as well as the doctor who are dealing with the
investigation of a criminal case, are obliged to act in accordance with the police
manual and the known canons of medical practice, respectively. They are both
obliged to be diligent, truthful and fair in their approach and investigation. A
default or breach of duty, intentionally or otherwise, can sometimes prove fatal
to the case of the prosecution. An Investigating Officer is completely responsible
and answerable for the manner and methodology adopted in compieting his
investigation. Where the defauit and omission is so flagrant that it speaks volumes
of a deliberate act or such irresponsible attitude of investigation, no court can
afford to overlook it, whether it did or did not cause prejudice to the case of the
prosecution.

It is possible that despite such default/omission, the prosecution may still
prove its case beyond reasonable doubt and the court can so return its finding.
But, at the same time, the default and omission would haye a reasonable chance
of defeating the case of the prosecution in some events and the guilty could go
scot-free. We may illustrate such kind of investigation with an example where a
huge recovery of opium or poppy husk is made from a vehicle and the
Investigating Officer does not even investigate or make an attempt to find out
as to who is the registered owner of the vehicle and whether such owner was
involved in the commission of the crime or not. Instead, he merely apprehends
a cleaner and projects him as the principal offender without even reference to
the registered owner. Apparently, it would prima facie be difficult to believe that
a cleaner of a truck would have the capacity to buy and be the owner, in
possession of such a huge quantity, i.e., hundreds of bags, of poppy husk. The
investigation projects the poor cleaner as the principaj offender in the case
without even reference to the registered owner.

Even the present case is a glaring example of irresponsible investigation.
It, in fact, smacks of intentional mischief to misdirect the investigation as well as
to withhold material evidence from the Court. It cannot be considered a case of

JOTI JOURNAL - OCTOBER 2012- PART |l : 451



bona fide or unintentional omission or commission. It is not a case of faulty
investigation simplicitor but is an investigation coloured with motivation or an
attempt to ensure that the suspect can go scot free.

The police service is a disciplined service and it requires maintenance of
strict discipline. The consequences of these defaults should normaily be
attributable to negligence. Police officers and doctors, by their profession, are
required to maintain duty decorum of high standards. The standards of
investigation and the prestige of the profession are dependent upon the action
of such specialized persons.

The police manual and even the provisions of the CrPC require the
investigation to be conducted in a particular manner and method.

Having analysed and discussed in some elaboration various aspects of
this case, we pass, we hold, declare and direct that it shall be appropriate
exercise of jurisdiction as well as ensuring just and fair investigation and trial
that courts return a specific finding in such cases, upon recording of reasons as
to deliberate dereliction of duty, designedly defective investigation, intentional
acts of omission and commission prejudicial to the case of the prosecution, in
breach of professional standards and investigative requirements of law, during
the course of the investigation by the investigating agency, expert witnesses
and even the witnesses cited by the prosecution. Further, the Courts would be
fully justified in directing the disciplinary authorities to take appropriate disciplinary
or other action in accordance with law, whether such officer, expert or employee
witness, is in service or has since retired.

297. CONSTITUTION OF INDIA - Articles 21 and 39-A
Free legal aid — Is available both at trial as well as appellate stage —
To ensure fair trial, Court is duty bound to enquire of accused or
convict whether he or she requires legal representation at State

expenses.

Rajoo alias Ramakant v. State of Madhya Pradesh
Judgment dated 09.08.2012 passed by the Supreme Court in Criminal
Appeal No. 140 of 2008, reported in AIR 2012 SC 3034

Held:
Article 39-A of the Constitution reads as follows:-

“39A. Equal justice and free legal aid -The State shall secure
that the operation of the legal system promotes justice, on
a basis of equal opportunity, and shall, in particular, provide
free legal aid, by suitable legislation or schemes or in any
other way, to ensure that opportunities for securing justice
are not denied to any citizen by reason of economic or other
disabilities.”
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Section 12 of the Act lays down the criteria for providing legal services. It
provides, inter alia, that every person who has to file or defend a case shall be
entitled to legal services, if he or she is in custody. Section 13 of the Act provides
that persons meeting the criteria laid down in Section 12 of the Act will be entitled
to legal services provided the concerned authority is satisfied that such person
has a prima facie case to prosecute or defend.

Sections 12 and 13 of the Act do not make any distinction between the trial
stage and the appellate stage for providing legal services. In other words, an
eligible person is entitled to legal services at any stage of the proceedings which
he or she is prosecuting or defending. In fact the Supreme Court Legal Services
Committee provides legal assistance to eligible persons in this Court. This makes
it abundantly clear that legal services shall be provided to an eligible person at
all stages of the proceedings, trial as well as appellate. It is also important to
note that in view of the Constitutional mandate of Article 39-A, legal services or
legal aid is provided to an eligible person free of cost.

Pending the enactment of the Legal Services Authorities Act, the issue of
providing free legal services or free legal aid or free legal representation (all
terms being understood as synonymous) came up for consideration before the
Apex Court in Hussainara Khatoon (IV) v. Home Secretary, State of Bihar, AIR 1979
SC 1369, Khatri (II) v. State of Bihar, AIR 1981 SC 928 and Suk Das v. Union Territory
of Arunachal Pradesh, AIR 1986 SC 991, the Court has taken a rather proactive
role in the matter of providing free legal assistance to persons accused of an
offence or convicted of an offence.

An obligation is cast on the Court to enquire of the accused or convict
whether he or she requires legal representation at State expense. Neither the
constitution nor the Legal Services Authorities Act makes any distinction between
a trial and an appeal for the purposes of providing free legal aid to an accused
or a person in custody.

298. CONTRACT ACT, 1872 — Sections 126 and 128 .

(i) Liability of gugrantor/surety — The liability of guarantor/surety
is co-extensiva with that of principal-debtor — He has neither
any right to restrain execution of the decree against him until
the decree-holder has exhausted his remedy against debtor nor
any right to dictate terms to the creditor as he should make the
recovery against the principal-debtor at his Instance.

(ii) Recovery of public money — Should be recovered expeditiously
- But at the same time financial institutions should not be
permitted to behave like property dealers — They must be sold
to secure assets at best price — Law explained.

Ram Kishun & ors. v, State of UP & ors.
Judgment dated 24.05.2012 passed by the Supreme Court in Civil
Appeal No. 6204 of 2009, reported in AIR 2012 SC 2288
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Held:

There can be no dispute to the settled legal proposition of law that in view
of the provisions of Section 128 of the Indian Contract Act, 1872 (hereinafter
called the ‘Contract Act’), the liability of the guarantor/surety is co-extensive
with that of the debtor. Therefore, the creditor has a right to obtain a decree
against the surety and the principal debtor. The surety has no right to restrain
execution of the decree against him until the creditor has exhausted his remedy
against the principal debtor for the reason that it is the business of the surety/
guarantor to see whether the principal debtor has paid or not. The surety does
not have a right to dictate terms to the creditor as how he should make the
recovery and pursue his remedies against the principal debtor at his instance.
(Vide The Bank of Bijhar Ltd. v. Dr. Damodar Prasad & Anr., AIR 1969 SC 297;
Maharashtra State Electricity Board, Bombay v. The Official Liquidator, High Court,
Ernakulum & Anr., AIR 1982 SC 1497, Union Bank of India v. Manku Narayana,
AIR 1987 SC 1078 and State Bank of India v. Messrs. Indexport Registered & Ors.,
AIR 1992 SC 1740)

In State Bank of India v. M/s Saksaria Sugar Mills Ltd. & Ors., AIR 1986 SC
868, this Court while considering the provisions of Section 128 of the Contract
Act held that liability of a surety is immediate and is not deferred until the creditor
exhausts his remedies against the principal debtor. (See also: Industrial Investment
Bank of India Ltd. v. Biswasnath Jhunjhunwala, AIR SCW 5359 and United Bank of
India v. Saryawati Tondon & Ors., AIR 2010 SC 3413)

Undoubtedly, public money should be recovered and recovery should be
made expeditiously. But it does not mean that the financial institutions which
are concerned only with the recovery of their loans, may be permitted to behave
like property dealers and be permitted further to dispose of the secured assets
in any unreasonable or arbitrary manner in flagrant violation of statutory
provisions.

A right to hold property is a constitutional right as well as a human right. A
person cannot be deprived of his property except in accordance with the
provisions of statute. [Vide Lachhman Dass v. Jagat Ram & Ors., AIR 2007 SC
(Supp) 1169 and Narmada Bachao Andolan v. State of Madhya Pradesh & anr., AIR
2011 SC 1989)

Thus, the condition precedent for taking away someone’s property or
disposing of the secured assets, is that the authority must ensure compliance of
the statutory provisions.

In case the property is disposed of by private treaty without adopting any
other mode provided under the statutory rules etc., there may be a possibility
of collusion/fraud and even when public auction is held, the possibility of collusion
among the bidders cannot be ruled out. InThe State of Orissa & Ors. v. Harinarayan
Jaiswal & ors., AIR 1972 SC 1816, this Court held that the highest bidder in public
auction cannot have a right to get the property or any privilege, unless the
authority confirms the auction sale, being fully satisfied that the property has
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fetched the appropriate price and there has been no collusion between the
bidders.

In Haryana Financial Corporation & Anr. V. Jagdamba Oil Mills & Anr., AIR
2002 SC 834, this Court considered this aspect and while placing reliance upon
its earlier judgment in Chairman and Managing Director, SIPCOT Madras & Ors. v.
Contromix Pvt. Ltd. by its Director (Finance) Seetharaman, Madras & Anr., AIR
1995 SC 1632, held that in the matter of sale of public property, the dominant
consideration is to secure the best price for the property to be sold. This can be
achieved only when there is maximum public participation in the process of sale
and everybody has an opportunity of making an offer.

Therefore, it becomes a legal obligation on the part of the authority that
property be sold in such a manner that it may fetch the best price. Thus essential
ingredients of such sale remain a correct valuation report and fixing the reserve
price. In case proper valuation has not been made and the reserve price is fixed
taking into consideration the inaccurate valuation report, the intending buyers
may not come forward, treating the property as not worth purchase by them, as
a moneyed person or a big businessman may not like to involve himself in small
sales/deals.

299. COURT FEES ACT, 1870 — Section 7 (iv) (c) and (v)
Suit for declaration, permanent injunction and possession of property
as a consequential relief — Land was situated within municipal area -
Plaintiff is liable to pay ad valorem court fees as per the value of the
sale deed which is the subject-matter of the suit.

Ashok Kumar Bafna v. Kewalchand Bafna & ors.
Judgment dated 20.04.2012 passed by the High Court of M.P. in Writ
Petition No. 1888 of 2012, reported in AIR 2012 MP 113

Held:

Before dwelling upon the issue relevant it would be to take note of relief
sought for by the petitioner in the suit which is as under:
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Thus, beside seeking declaration and permanent injunction and that the
sale deed 22-03-1999 be declared null and void, petitioner also seeks the relief
of physical pos-session over the suit property which is con-sequential to the
declaration sought for by the petitioner in the suit. The petitioner admittedly
paid the fixed court fees of Rs. 2,000/- for declaration and Rs. 100/- for permanent
injunction. The sale deed in question is valued at Rs. 2,50,000/-.

In the case at hand since the land in question is not assessed to the land
revenue being not an agricultural land as it is situated within the, municipal limit is
the value of the subject- matter would be the basis on which the court fees is
leviable. In this con-text reference can be had of the decision in Suhrid Singh alias
Sardool Singh v. Randhir Singh and others: AIR 2010 SC 2807 wherein it is held:-

“7. Where the executant of a deed wants it to be annulled,
he has to seek cancellation of the deed. But if a non-

"~ executant seeks annulment of a deed, he has to deek a
declaration that the deed is invalid, or non est, or illegal or
that it is not bending on him. The difference between a
prayer for cancellation and declaration in regard to a deed
of transfer/conveyance, can be brought out by the following
illustration relating to A and B, two brothers. A executes a
sale deed in favour of C. Subsequently A wants to avoid
the sale. A has to sue for cancellation of the deed. On the
other hand, if B, who is not the executant of the deed, wants
to avoid it, he has to sue for a declaration that the deed
executed by A is invalid/void and non est/illegal and he is
not bound by it. In essence both may be suing to have the
deed set aside or declared as non-binding. But the form is
different. If A, the executant of the deed, seeks cancellation
of the deed, he has to pay ad valorem court fee on the
consideration stated in the sale deed. If B, who is a non-
executant, is in possession and sues for a declaration that
the deed is null or void and does not bind him or his share,
he has to merely pay a fixed court fee of Rs. 19.50 under
Article 17(iii) of Second Schedule of the Act. But if B, a
non-executant, is not in possession, and he seeks not only
a declaration that the sale deed is invalid, but also the
consequential relief of possession, he has to pay an ad
valorem court fee as provided under Section 7(iv)(c) of the
Act.

Section 7(iv)(c) provides that in suits for a declaratory
decree with consequential relief, the court fee shall be
computed according to the amount at which the relief sought
is valued in the plaint. The proviso thereto makes it clear
that where the suit for declaratory decree with consequential
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relief is with reference to any property, such valuation shall
not be less than the value of the property calculated in the
manner provided for by clause (v) of Section 7”

In the case at hand since the petitioner beside seeking declaration also
seeks a consequential relief of possession, he is liable to pay ad valorem court
fees as per the value of the sale deed which is a subject matter of the suit.

300. CRIMINAL PROCEDURE CODE, 1973 - Section 154

INDIAN PENAL CODE, 1860 - Section 120-B

(i) FLR. — Omission of name of one of the accused - Effect of —
Held, an accused who has not been named in the F.I.R. but to
whom a definite role has been attributed in the commission of
crime can be punished on being found guilty.

(if) Criminal conspiracy - Where accused was charged with an
offence u/s 302 r/w/s 120-B, no separate charge would require
u/s 302 r/w/s 34 I.P.C. — Once the Court finds an accused guilty
of Section 120-B, where the accused had conspired to commit
an offence and actually committed the offence with other
accused, they all shall individually be punishable for the offence
for which such conspiracy was hatched.

Jitender Kumar v. State of Haryana
Judgment dated 08.05.2012 passed by the Supreme Court in Criminal
Appeal No. 1763 of 2008, reported in (2012) 6 SCC 204

Held:

The law is well settled that merely because an accused has not been named
in the FIR would not necessarily result in his acquittal. An accused who has not
been named in the FIR, but to whom a definite role has been attributed in the
commission of the crime and when such role is established by cogent and reliable
evidence and the prosecution is also able to prove its case beyond reasonable
doubt, such an accused can be punished in accordance with law, if found guilty.
Every omission in the FIR may not be so material so as to unexceptionally be
fatal to the case of the prosecution. Various factors are required to be examined
by the court, including the physical and mental condition of the informant, the
normal behaviour of a man of reasonable prudence and possibility of an attempt
on the part of the informant to falsely implicate an accused. The court has to
examine these aspects with caution. Further, the court is required to examine
such challenges in the light of the settied principles while keeping in mind as to
whether the name of the accused was brought to light as an afterthought or on
the very first possibie opportunity.

The court shall also examine the role that has been attributed to an accused
by the prosecution. The informant might not have named a particular accused
in the FIR, but such name might have been revealed at the earliest opportunity
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by some other witnesses and if the role of such an accused is established, then
the balance may not tilt in favour of the accused owing to such omission in the
FIR.

The court has also to consider the fact that the main purpose of the FIR is
to satisty the police officer as to the commission of a cognizable offence for him
to conduct further investigation in accordance with law. The primary object is to
set the criminal law into motion and it may not be possible to give every minute
detail with unmistakable precision in the FIR. The FIR itself is not the proof of a
case, but is a piece of evidence which could be used for corroborating the case
of the prosecution. The FIR need not be an encyclopaedia of all the facts and
circumstances on which the prosecution relies. It only has to state the basic
case. The attending circumstances of each case would further have considerable
bearing on application of such principles to a situation. Reference in this regard
can be made to State of U.P v. Krishna Master, (2010) 12 SCC 324 and Ranjit
Singh v. State of M.P., (2011) 4 SCC 336.

Coming to the argument on behalf of accused Jitender that he had been
acquitted by the trial court for an offence under Section 302 read with Section
102-B IPC, this argument is again devoid of any merit. The accused Jitender
was charged with an offence punishable under Section 120-B IPC for he and
other co-accused had conspired to do an illegal act and commit the murder of
Indra. It is hereby correct that no separate charge under Section 302 read with
Section 34 IPC had been framed against the accused Jitender. However, he
was charged with an offence punishable under Section 323 read with Section
34 {PC for which he was acquitted.

It is also correct that the learned trial court has specifically noticed in its
judgment that the accused Jitender Kumar had not been charged separately for
an offence under Section 302 read with Section 34 IPC and if he was also present,
then the provisions of Section 149 IPC would be applicable and in the event, the
charge ought to be framed under that provision. We are unable to find any error
in this approach of the trial court. But, equally true is that the trial court, for valid
reasoning and upon proper appreciation of evidence, convicted this accused
for an offence under Section 120-B IPC and, thus, for an offence under Section
302 IPC as well.

A bare reading of Section 120-B IPC provides that:

“120-B. Punishment of criminal conspiracy. — (1) Whoever is
a party to a criminal conspiracy to commit an offence
punishable with death, imprisonment for life or rigorous
imprisonment for a term of two years or upwards, shall,
where no express provision is made in [the IPC] for the
punishment of such a conspiracy, be punished in the same
manner as if he had abetted such offence.”
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In other words, once the court finds an accused guilty of Section 120-B,
where the accused had conspired to commit an offence and actually committed
the offence with other accused with whom he conspired, they all shall individually
be punishable for the offence for which such conspiracy was hatched. Thus, we
do not find any error in the judgment of the trial court in convicting the accused
for an offence under Section 120-B read with Section 302 IPC.

301. CRIMINAL PROCEDURE CODE, 1973 - Section 154
INDIAN PENAL CODE, 1860 — Section 302/149
Prompt F.I.R. -~ Value of — Incident had occurred at about 4:30 pm,
F.I.R. was registered on same day at 6:30 pm thereafter, investigation
started immediately — Witness had given eye witness version of
occurrence — Held, prosecution case established.
Murder trial — Variation in testimony of injured witness ~ Credibility
of — Every variation or discrepancy in statement of an injured witness
cannot belie case of prosecution per se.
Common object to murder — Determination of — Intention on part of
accused persons to kill deceased was manifest as is evident from
statement of eye witness, accused persons were hiding themselves
in fields, they appeared all of a sudden at the place of occurrence,
the cause for having such an intent is also proved — Manner in which
all accused assaulted deceased, clearly shows that accused person
has a pre-determined mind to kill deceased — Conviction of all accused
u/s 302/149 confirmed.

Atmaram and others v. State of Madhya Pradesh
Judgment dated 10.05.2012 passed by the Supreme Court in Criminal
Appeal No. 2003 of 2008, reported in (2012) 5 SCC 738

Held:

From a bare reading of the statements of witnesses, it is clear that according
to PW1, not only Gokul, the accused, had caused injury on the head of the
deceased by farsi but accused persons had also caused injuries to him with
lathis etc. However, according to PW2, Gokul, the accused, had caused injuries
on the head of the deceased, both hands, above the eyes and on the wrist while
other accused hit her. This cannot be termed as a material contradiction in the
statements of these two witnesses. These are two eye-witnesses who themselves
were injured by the accused. Every variation is incapable of being termed as a
serious contradiction that may prove fatal to the case of prosecution.

It is a settled canon of criminal jurisprudence that every statement of the
witness must be examined in its entirety and the Court may not rely or reject the
entire statement of a witness merely by reading one sentence from the deposition
in isolation and out of context. ‘
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Before dealing with the contention raised on behalf of the appellants, we
may usefully refer to some pertinent aspects of the case of the prosecution. In
this case, the incident had occurred at about 4.30 p.m. on 6th November, 1993
and the FIR itself was registered at 6.30 p.m. on the statement of PW1 recorded
in the hospital. In the hospital itself, the doctor had also recorded the dying
declaration Ext. P-6 of the deceased.

The relevant part of the declaration reads as under :
“My First question was : What is your name?
Ans : Gokulsingh S/o Laljiram Lalsingh.
Q: Where do you live?
Ans: Dhuankheri.

| again asked what happened to you when he replied that
the well of Kanhaiya, myself, my brother Udayram and sister
were hit by